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I.  Definition  and  Oeigin.  —  A  turnpike  road  has  been  defined  to  be  a 

"road  or  highway  over  which  the  public  has  the  right  to  travel  upon  payment 
of  toll,  and  on  which  the  parties  entitled  to  such  toll  have  the  right  to  erect 
gates  and  bars  to  insure  its  payment."  1  About  the  middle  of  the  18th  century 
certain  individuals  subscribed  among  themselves  for  the  purpose  of  repairing 
particular  roads  and  erected  gates  thereon,  taking  toll  from  all  who  passed. 
This  was  violently  opposed  at  first,  and  Parliament  passed  acts  for  the  regu- 
lation of  these  turnpike  roads.8 

The  Distinctive  Mark  of  a  turnpike  road  is  the  right  of  turning  back  any  one 
who  refuses  to  pay  toll.3 

Material  of  Which  Constructed.  —  It  makes  no  difference  of  what  material  the  road 
is  constructed.  If  the  right  to  take  tolls  and  erect  gates  exists,  it  is  a  turn- 
pike.4   But  an  injunction  will  lie  to  prevent  a  turnpike  company  from  con- 


1.  Definition.  —  Bouvier's  Law  Diet. 

2.  Origin.  —  Northam  Bridge,  etc.,  Co.  v.  Lon- 
don, etc.,  R.  Co.,  6  M.  &  W.  428. 

3.  Distinctive  Mark,  —  Northam  Bridge,  etc., 
Co.  v.  London,  etc.,  R.  Co.,  6  M.  &  W.  428; 
State  v.  Haight,  30  N.  J.  L.  448;  Haight 
v.  State,  32  N.  J.  L.  451.  See  also  Derby 
County  Council  v.  Urban  Dist.,  (1896)  A.  C. 
323- 

4.  Material  of  Which  Constructed. —  Glass  v. 
Tipton,  etc.,  Turnpike  Co.,  32  Ind.  376  :  Neff  v. 
Mooresville,  etc..  Gravel  Road  Co.,  66  Ind.  279  ; 
State  v.  Hannibal  County,  etc.,  Gravel  Road 
Co.,  138  Mo.  332;  State  v.  Haight.  30  N.  J.  L. 
443  ;  Haight  v.  State,  32  N.  J.  L.  449 ;  State 
V.  Bergen,  etc.,  Tps.,  57  N.  J.  L.  68.    See  also 


St.  Joseph  Plank  Road  Co.  v.  Kline,  106  La. 

325- 

In  Reg.  v.  East,  etc.,  India  Docks,  etc.,  R. 
Co..  17  Jur.  1181,  Lord  Campbell,  C.  J.,  said: 
"  Whether  it  is  a  turnpike  road  does  not  depend 
on  the  width  of  the  road,  or  whether  it  is  mac- 
adamized, or  whether  there  are  streets  com- 
municating with  it,  but  whether  it  is  repaired 
by  trusteed  out  of  tolls  payable  by  passengers 
along  it."  Compare  the  slightly  different  lan- 
guage in  the  case  as  reported  in  Reg.  v.  East, 
etc.,  India,  Docks,  etc.,  R.  Co.,  2  El.  &  Bl.  466, 
75  E.  C.  L.  466. 

But  a  Distinction  is  sometimes  made  by  stat- 
ute. See  Tremainsville  Plankroad,  etc.,  Co.  v. 
Toledo,  31  Ohio  St.  588. 
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structing  its  road  of  a  material  other  than  that  required  by  statute,  which 
material,  if  used,  would  render  the  roadbed  dangerous.1 

II.  Nature  and  Powers  —  1.  Turnpike  a  Public  Highway.  — A  turnpike  is  a 
public  highway,  differing  from  an  ordinary  highway  only  in  the  mode  of  con- 
struction and  in  the  taking  of  tolls,  on  the  payment  of  which  the  traveler  has 
the  same  right  to  use  the  turnpike  as  he  would  have  to  use  any  highway.3 
But  it  is  not  considered  a  highway  in  all  respects.3 

No  Additional  Servitude.  —  No  additional  burden  is  imposed  on  the  owner  of 
the  fee  by  changing  a  public  highway  into  a  turnpike,4  the  change  not  being 
in  the  nature  of  a  servitude,  but  in  the  mode  of  sustaining  the  highway  ;  in 
the  one  case  it  is  sustained  by  taxes,  in  the  other  by  tolls.5  The  burden  is 
shifted  from  the  public  to  the  corporation.6  It  has,  however,  been  held  that 
the  laying  out  of  a  turnpike  is  an  additional  servitude  on  the  fee.7 

Turnpike  Changed  to  Public  Highway.  —  It  follows  that  when  a  turnpike  is  taken 
for  a  highway  the  owners  of  the  fee  are  not  entitled  to  additional  compensa- 
tion,8 for  the  owner  was  paid  for  a  perpetual  easement  when  his  land  was 
taken  for  a  turnpike.9    But  a  highway  cannot  be  so  located  without  special 


1.  Construction  Required  by  Statute.  —  Detroit, 
etc.,  Plank-Road  Co.  v.  Macomb  Circuit  Judge, 
109  Mich.  371. 

2.  Turnpike  a  Public  Highway  —  California.  — 
People  v.  Davidson,  79  Cal.  166;  Wood  v. 
Truckee  Turnpike  Co.,  24  Cal.  474;  McMullin 
v.  Leitch,  83  Cal.  239. 

Colorado.  —  Virginia  Canon  Toll  Road  Co.  v. 
People,  22  Colo.  429. 

Connecticut.  —  State  v.  Maine,  27  Conn.  641, 
71  Am.  Dec.  89. 

Illinois.  —  Craig  v.  People,  47  111.  487  ;  Snell 
v.  Chicago,  133  111.  413. 

Louisiana.  —  St.  Joseph  Plank  Road  Co.  v. 
Kline,  106  La.  325. 

Maryland.  —  Douglass  v.  Boonsborough  Turn- 
pike Road  Co.,  22  Md.  219;  Ulman  v.  Charles, 
St.  Ave.  Co.,  83  Md.  130. 

Massachusetts.  —  Wales  v.  Stetson,  2  Mass. 
i43>  3  Am.  Dec.  39 ;  Com.  v.  Worcester  Turn- 
pike Corp.,  3  Pick.  (Mass.)  327  ;  Com.  v.  Wil- 
kinson, 16  Pick.  (Mass.)  175,  26  Am.  Dec.  654; 
Newburyport  Turnpike  Corp.  v.  Eastern  R.  Co., 
23  Pick.  (Mass.)  327.  And  see  also  Murray  v. 
Berkshire  County,  12  Met.  (Mass.)  455. 

Missouri.  —  State  v.  Hannibal  County,  etc., 
Gravel  Road  Co.,  138  Mo.  332. 

Nevada.  —  State  v.  Lake,  8  Nev.  276. 

New  Hampshire.  —  Peirce  v.  Somersworth, 
10  N.  H.  369;  State  v.  New-Boston,  11  N.  H. 
407. 

New  Jersey.  —  Wright  v.  Carter,  27  N.  J.  L. 
81  ;  State  v.  Snedeker,  30  N.  J.  L.  80  ;  State  v. 
New  Brunswick,  32  N.  J.  L.  548 ;  Chambers- 
burg  v.  Manko,  39  N.  J.  L.  496. 

New  York.  —  Benedict  v.  Goit,  3  Barb.  (N. 
Y.)  459  ;  Northern  Turnpike  Road  Co.  v.  Smith, 
15  Barb.  (N.  Y.)  355  ;  Elmendorf  v.  Albany, 
ij  Hun  (N.  Y.)  81  ;  Rogers  v.  Bradshaw,  20 
Johns.  (N.  Y.)  735;  Fishkill  v.  Fishkill,  etc., 
Plank  Road  Co.,  22  Barb.  (N.  Y.)  634;  Walker 
v.  Cay  wood,  31  N.  Y.  51  ;  Fayetteville,  etc.,  R. 
etc.,  Co.  v.  Fayetteville,  (Supm.  Ct.  Spec.  T.) 
"37  Misc.  (N.  Y.)  223  ;  Matter  of  Rochester 
Electric  R.  Co.,  123  N.  Y.  351  ;  People  v.  Cum- 
mings,  166  N.  Y.  no.  See  also  Tifft  v. 
Buffalo,  82  N.  Y.  204. 

Ohio.  —  Chagrin  Falls,  etc.,  Plank-Road  Co. 
V,  Cane,  2  Ohio  St.  419. 


Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Com.,  104  Pa.  St.  583;  Northern  Cent.  R.  Co. 
v.  Com.,  90  Pa.  St.  300  ;  Berks,  etc.,  Turnpike 
Road  v.  Lebanon  Steam  Co.,  5  Pa.  Co.  Ct.  354; 
Harrisburg,  etc.,  Electric  R.  Co.  v.  Harrisburg, 
etc.,  Turnpike  Co.,  15  Pa.  Co.  Ct.  389;  Johns- 
town, etc.,  Turnpike  Co.'s  Petition,  5  Pa.  Super. 
Ct.  65;  Stevenson's  Appeal,  17  W.  N.  C. 
(Pa.)  429. 

3.  Bradshaw  v.  Rodgers,  20  Johns.  (N.  Y.) 
103.  See  also  Estes  v.  Kelsey,  8  Wend.  (N. 
Y.)  555- 

A  turnpike  is  not  a  highway  within  the  mean- 
ing of  the  word  as  used  in  R.  I.  Gen.  Stat.,  c. 
60,  which  relates  to  highways  in  the  popular 
sense  of  the  term.  North  Providence  v.  Dyer- 
ville  Mfg.  Co.,  13  R.  I.  45. 

4.  No  Additional  Servitude.- — Carter  v.  Clark, 
89  Ind.  238 ;  Douglass  v.  Boonsborough  Turn- 
pike Road  Co.,  22  Md.  219;  State  v.  Hannibal 
County,  etc.,  Gravel  Road  Co.,  138  Mo.  332; 
Wright  v.  Carter,  27  N.  J.  L.  76  ;  Benedict  v. 
Goit,  3  Barb.  (N.  Y.)  459;  Chagrin  Falls,  etc., 
Plank-Road  Co.  v.  Cane,  2  Ohio  St.  419;  Cal- 
lison  v.  Hedrick,  15  Gratt.  (Va.)  244. 

5.  Change  in  Mode  of  Sustaining  Highway.  — 
Virginia  Canon  Toll  Road  Co.  v.  People,  22 
Colo.  429  ;  Snell  v.  Chicago,  133  111.  413  ;  Carter 
V.  Clark,  89  Ind.  238;  Com.  v.  Wilkinson,  16 
Pick.  (Mass.)  175,  26  Am.  Dec.  654;  State  v. 
Lake,  8  Nev.  276  ;  State  v.  New-Boston,  1 1  N. 
H.  407;  Benedict  v.  Goit,  3  Barb.  (N.  Y.)  459; 
Chagrin  Falls,  etc.,  Plank  Road  Co.  v.  Cane,  2 
Ohio  St.  419;  Johnstown,  etc.,  Turnpike  Co.'s 
Petition,  5  Pa.  Super.  Ct.  65 ;  Northern  Cent. 
R.  Co.  v.  Com.,  90  Pa.  St.  300. 

6.  Walker  v.  Cay  wood,  31  N.  Y.  51. 

7.  Turnpike  an  Additional  Servitude.  —  Wil-- 
liams  v.  Natural  Bridge  Plank  Road  Co.,  21 
Mo.  580 ;  Cape  Girardeau,  etc.,  Macadamized, 
etc.,  Road  Co.  v.  Renfroe,  58  Mo.  265. 

8.  Turnpike  Changed  to  Public  Highway.  — 
State  v.  Maine,  27  Conn.  641,  71  Am.  Dec. 
89;  Murray  v.  Berkshire  County,  12  Met. 
(Mass.)  455;  Peirce  v.  Somersworth,  10  N.  H. 
369. 

9.  Owner  Paid  for  Perpetual  Easement.  —  State 
v.  Maine,  27  Conn.  641,  71  Am.  Dec.  89;  Peirce 
v.  Somersworth,  10  N.  H.  369. 
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legislative  authority.1 

Turnpike  Subject  to  Right  of  Eminent  Domain.  —  The  property  of  a  turnpike  com- 
pany, like  that  of  any  corporation,  is  subject  to  be  taken  for  a  public  use  under 
the  power  of  eminent  domain.3 

Obstruction  of  Turnpike  a  Public  Nuisance.  —  The  obstruction  of  a  turnpike  is,  like 
the  obstruction  of  an  ordinary  highway,  a  public  nuisance,3  for  which  indict- 
ment will  lie.4  The  corporation  is,  however,  not  obliged  to  wait  for  the  state 
to  take  action,  but  may  itself  remove  the  obstruction.5 

2.  Title  to  Soil  of  Eoad  —  a.  During  Use  by  Company  —  (i)  Land 
Acquired  by  Purchase.  —  It  is  obvious  that,  if  the  land  over  which  the  turnpike 
is  laid  was  acquired  from  the  owners  of  the  fee  by  purchase,  the  company 
holds  the  land  in  fee  and  may  deal  with  it  at  will.0 

(2)  Land  Acquired  by  Right  of  Eminent  Domain.  —  But  when  the  land  has 
been  acquired  by  the  exercise  of  the  right  of  eminent  domain,  the  title  to  the 
soil  remains  in  the  owners  of  the  abutting  land,  and  the  turnpike  is  continu- 
ously subject  to  the  right  of  the  public  to  use  it  upon  payment  of  toll.7 

Effect  of  Sale  of  Turnpike.  ■ —  Since  the  company  has  only  the  right  of  way  over 
the  land,  it  follows  that  a  levy  and  sale  of  the  roadbed  and  right  of  way 
transfer  no  possessory  right  to  the  purchaser.8 


1.  Necessity  for  Legislative  Authority.  —  See 
the  title  Highways,  vol.  15,  p.  357,  and  see  also 
Fowler  v.  Pratt,  1 1  Vt.  369 ;  Little  Nestucca 
Road  Co.  v.  Tillamook  County,  31  Oregon  1, 
65  Am.  St.  Rep.  802.  See  generally  the  title 
Eminent  Domain,  vol.  10,  pp.  1090,  1093. 

2.  Turnpike  Subject  to  Right  of  Eminent  Domain. 
—  See  the  title  Eminent  Domain,  vol.  10,  p. 
1090  et  seq.  And  see  Covington,  etc.,  Turnpike 
Road  Co.  v.  Sandford,  (Ky.  1893)  20  S.  W. 
Rep.  103 1  ;  Matter  of  Flatbush  Ave.,  1  Barb. 
(N.  Y.)  286;  Chambersburg,  etc.,  Turnpike 
Road,  20  Pa.  Super.  Ct.  173,  and  cases 
cited ;  Brainard  v.  Missisquoi  R.  Co.,  48  Vt. 
107. 

Turnpike  Road  as  Private  Property. —  Under 
the  New  Jersey  Const.,  a  turnpike  road  owned 
by  a  private  individual  is  not  "  land,"  and  can- 
not be  taken  for  public  use  without  compensa- 
tion. In  Matter  of  Public  Highway,  22  N.  J. 
L.  293. 

3.  Obstruction  of  Turnpike  a  Public  Nuisance.  — 

Murray  v.  Berkshire  County,  12  Met.  (Mass.) 
455;  Com.  v.  Wilkinson,  16  Pick.  (Mass.)  175, 
26  Am.  Dec.  654 ;  Northern  Cent.  R.  Co.  v. 
Com.,  90  Pa.  St.  300  ;  Johnstown,  etc.,  Turnpike 
Co.'s  Petition,  5  Pa.  Super.  Ct.  65. 

4.  Indictment  for  Obstruction  of  Turnpike.  — 
Com.  v.  Wilkinson,  16  Pick.  (Mass.)  175,  26 
Am.  Dec.  654;  Northern  Cent.  R.  Co.  v.  Com., 
90  Pa.  St.  300 ;  Johnstown,  etc.,  Turnpike  Co.'s 
Petition,  5  Pa.  Super.  Ct.  65. 

Indictment  will  lie  even  though  the  legisla- 
ture has  given  the  company  a  remedy  for  an  in- 
jury to  its  rights.  Northern  Cent.  R.  Co.  v. 
Com.,  90  Pa.  St.  300. 

5.  Corporation  May  Remove  Obstruction.  — 
Estes  v.  Kelsey,  8  Wend.  (N.  Y.)  555.  And  see 
generally  the  title  Abatement  of  Nuisances, 
vol.  1,  p.  79. 

6.  Where  Land  Owned  in  Fee.  —  Morris  v. 
Schollsville  Branch  Red  River  Turnpike  Road, 
6  Bush  (Ky.)  671  ;  Miller  v.  Flemingsburg,  etc., 
Turnpike  Co.,  109  Ky.  475  ;  Gorham  v.  Lex- 
ington, etc.,  Turnpike  Road  Co.,  (Ky.  1901)  62 
S.  W.  Rep.  260 ;  People  v.  Mauran,  5  De,n.  (N. 
Y.)  389. 


7.  Where  Turnpike  Company  Has  Only  Easement 

—  California.  —  Wood  v.  Truckee  Turnpike 
Co.,  24  Cal.  474. 

Colorado.  —  Virginia  Canon  Toll  Road  Co.  v. 
People,  22  Colo.  429. 

Connecticut.  —  State  v.  Maine,  27  Conn.  641, 
71  Am.  Dec.  89. 

Georgia.  —  Vernon  Shell  Road  Co.  v.  Savan- 
nah, 95  Ga.  387. 

Kentucky.  —  Kelly  v.  Donahoe,  2  Met.  (Ky.) 
482  ;  Lexington,  etc.,  Turnpike  Road  Co.  v.  Mc- 
Murtry,  3  B.  Mon.  (Ky.)  516. 

Maryland.  — ■  Douglass  v ,  Boonsborough  Turn- 
pike Road  Co.,  22  Md.  219. 

Massachusetts.  —  Robbins  v.  Borman,  1  Pick. 
(Mass.)  122;  Tuckers.  Tower,  9  Pick.  (Mass.) 
109,  19  Am.  Dec.  350. 

New  Hampshire.  —  State  v.  New-Boston,  1 1 
N.  H.  407. 

New  Jersey. — -Wright  v.  Carter,  27  N.  J.  L. 
76. 

New  York.  —  Seneca  Road  Co.  v.  Auburn, 
etc.,  R.  Co.,  s  Hill  (N.  Y.)  170. 

Ohio.  —  Wooster  Turnpike  Co.  v.  Cincinnati, 
etc.,  R.  Co.,  8  Ohio  Cir.  Dec.  269 ;  Chagrin 
Falls,  etc.,  Plank-Road  Co.  v.  Cane,  2  Ohio  St. 
419. 

Pennsylvania.  —  Stokely  v.  Robbstown  Bridge 
Co.,  5  Watts  (Pa.)  546;  Pittsburgh,  etc.,  R.  Co. 
v.  Com.,  104  Pa.  St.  583;  Upper  Ten  Mile 
Plank  Road  Co.  v.  Braden,  172  Pa.  St.  460,  51 
Am.  St.  Rep.  759  ;  Hinnershitz  v.  United  Trac- 
tion Co.,  206  Pa.  St.  91.  And  see  cases  cited 
supra,  this  section,  Turnpike  a  Public  High- 
way. See  also  the  titles  Highways,  vol.  15,  p. 
415  ;  Streets  and  Sidewalks,  vol.  27,  p.  148. 

Rights  in  Quarry  Condemned  by  Turnpike  Com- 
pany. —  Where  the  legislature  authorizes  a 
turnpike  company  to  condemn  a  quarry  for  the 
use  of  its  road,  the  use  only  of  the  quarry  is  ac- 
quired by  the  company,  the  fee  remaining  in 
the  original  owner.  Morris  v.  Schollville 
Branch  Red  River  Turnpike  Road,  6  Bush  (Ky.) 
671. 

8.  What  Passes  at  Execution  Sale.  —  Wood  v. 
Truckee  Turnpike  Co.,  24  Cal.  474 ;  Ammant 
v.  New  Alexandria,  etc.,  Turnpike  Road,  13  S. 
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Turnpike  as  Property.  —  But  it  has  been  held  that  a  turnpike  is  subject  to  tax- 
ation under  a  statute  imposing  a  tax  on  "  property."  1 

b.  After  Franchise  Has  Expired  —  (i)  Where  Company  Owns  Fee. — 
When  the  turnpike  corporation  owns  the  fee  in  the  land  and  for  any  cause 
loses  its  franchise  or  abandons  the  road,  the  road  remains  a  public  highway, 
and  does  not  revert  to  the  original  owner  of  the  fee.2  The  latter  cannot 
object  if  the  state,  with  the  consent  of  the  company,  diverts  the  land  to  other 
public  uses,  or  if  a  statute  be  passed  declaring  that  a  surrender  of  the  road  by 
the  company  shall  vest  the  title  of  the  road  in  the  town  through  which  it  runs,3 
and  it  makes  no  difference  that  the  turnpike  corporation,  by  its  charter,  is  to 
hold  real  estate  for  the  use  of  the  corporation,  and  for  no  other  purpose  what- 
ever.4 The  view  has  been  intimated,  however,  that  the  public  might  not  have 
an  unrestricted  right  of  passage,5  but  this  cannot  be  supported  either  on  prin- 
ciple or  authority. 

(2)  Where  Company  Had  Only  Easement.  —  If  the  company  had  only  an 
easement  in  the  land  used  for  the  roadbed  there  is  some  conflict  of  authority 
as  to  the  ownership  after  the  franchise  has  expired.  Although  some  cases 
hold  that  the  land  reverts  to  the  original  owner,6  the  better  and  prevailing  view 
is  that  the  road  remains  subject  to  the  public  use,  the  owner  of  the  fee  having 
been  paid  for  a  perpetual  easement  when  his  land  was  taken,  and  the  turnpike 
company  having  been  fully  reimbursed  by  the  taking  of  tolls  for  any  expense 
it  has  incurred.7    And  if  the  land  over  which  the  turnpike  has  been  laid  out 


&  R.  (Pa.)  210,  15  Am.  Dec.  593;  Baxter  v. 
Nashville,  etc.,  Turnpike  Co.,  10  Lea 
(Tenn.)  488.  See  also  Indianapolis,  etc., 
Gravel  Road  Co.  v.  State,  105  Ind.  37.  See 
generally  the  title  Executions,  vol.  11,  p.  620. 

As  to  Sale  of  the  Franchise  on  Execution,  see  in- 
fra, this  title,  IV.  3.  b.  Right  to  Tolls  a  Fran- 
chise. 

The  Chancery  Court  of  Tennessee  has  jurisdic- 
tion to  sell  the  property,  including  the  right  to 
tolls,  for  the  benefit  of  creditors.  Gleaves  v. 
Davidson,  etc.,  County  Turnpike  Co.,  4  Baxt. 
(Tenn.)  83;  Baxter  v.  Nashville,  etc.,  Turn- 
pike Co.,  10  Lea  (Tenn.)  488  ;  Allen  v.  Smith, 
(Tenn.  Ch.  1898)  47  S.  W.  Rep.  206. 

Enforcement  of  Lien.  —  Under  Rev.  Stat.  Ind. 
1 88 1,  §  3646,  where  a  specific  statutory  lien  has 
been  acquired  on  a  part  of  the  easement  of  a 
gravel-road  company  in  its  roadbed,  such  ease- 
ment or  part  of  it  may  be  sold  on  the  foreclos- 
ure of  such  lien.  Indianapolis,  etc.,  Gravel 
Road  Co.  v.  State,  105  Ind.  37. 

Redemption  of  Turnpike  Sold  on  Execution.  — 
2  Rev.  Stat.  Ind.  1876,  p.  220,  providing  for  re- 
demption of  real  property  sold  on  execution  or 
order  of  sale,  does  not  apply  to  the  sale  of  a 
turnpike  road  under  1  Rev.  Stat.  1876,  p.  668. 
Hunter  v.  Burnsville  Turnpike  Co.,  56  Ind.  213. 

1.  Turnpike  as  Property.  —  Estes  Park  Toll 
Road  Co.  v.  Edwards,  3  Colo.  App.  74. 

2.  Turnpike  Remains  a  Highway.  —  People  v. 
Davidson,  79  Cal.  166;  People  v.  O'Keefe,  79 
Cal.  171;  McMullin  v.  Leitch,  83  Cal.  239; 
Blood  v.  Woods,  95  Cal.  78  ;  Langston  v.  Ed- 
wards, (Ky.  1900)  54  S.  W.  Rep.  833;  State 
v.  Curry,  6  Nev.  75  ;  State  v.  Lake,  8  Nev.  276  ; 
State  v.  Dayton,  etc.,  Toll  Road  Co.,  10  Nev. 

-155;  People  v.  Queens  County,  151  N.  Y.  190. 
See  also  People  v.  Auburn,  etc.,  Turnpike  Co., 
122  Cal.  33s ;  State  v.  New  Brunswick,  30  N. 
J-  L.  395. 

Road  Dedicated  to  Public.  —  The  road  becomes 
a  public  highway  by  dedication  at  the  time  of 


its  construction,  subject  to  the  right  of  the  com- 
pany to  collect  tolls  for  the  period  prescribed 
by  statute,  and  at  the  termination  of  such  period 
neither  the  company  nor  its  stockholders  have 
any  interest  in  the  road  for  which  they  are  en- 
titled to  compensation.  People  v.  Davidson, 
79  Cal.  166;  People  v.  O'Keefe,  79  Cal.  171; 
McMullin  v.  Leitch,  83  Cal.  239. 

3.  Statute  Vesting  Title  in  Town.  —  Heath  v. 
Barmore,  50  N.  Y.  302. 

4.  Use  for  Which  Land  Held  Immaterial.  — 
Tifft  v.  Buffalo,  82  N.  Y.  204. 

5.  View  that  Public  Does  Not  Have  Unrestricted 
Right.  —  People  v.  Newburgh,  etc.,  Plank  Road 
Co.,  86  N.  Y.  1.  See  also  Hooker  v.  Utica,  etc., 
Turnpike  Road  Co.,  12  Wend.  (N.  Y.)  371  ; 
Heyward  v.  New  York,  8  Barb.  (N.  Y.)  492; 
Northern  Turnpike  Road  Co.  v.  Smith,  15  Barb. 
(N.  Y.)  355- 

6.  Land  Reverts  to  Original  Owner.  —  Morris  v. 
Schollville  Branch  Red  River  Turnpike  Road, 
6  Bush  (Ky.)  673;  Cynthiana,  etc.,  Turn- 
pike Co.  v.  Hutchinson,  (Ky.  1901)  60  S.  W. 
Rep.  378;  State  v.  New-Boston,  11  N.  H.  407; 
Mahon  v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
658. 

7.  Road  Remains  Subject  to  Public  Use  — 

California.  —  Kellett  v.  Clayton,  99  Cal.  210. 
See  also  Wood  v.  Truckee  Turnpike  Co.,  24  Cal. 
474- 

Colorado.  —  Virginia  Canon  Toll  Road  Co.  v. 
People,  22  Colo.  429. 

Connecticut.  —  State  v.  Maine,  27  Conn.  641, 
71  Am.  Dec.  89. 

Illinois.  —  Craig  v.  People,  47  111.  487. 

Indiana.  —  Stout  v.  Noblesville,  etc.,  Gravel 
Road  Co.,  83  Ind.  466 ;  Western  Plank  Road 
Co.  v.  Central  Union  Telephone  Co.,  116  Ind. 
229. 

Michigan.  —  Commissioners,  etc.  v.  Cobb,  104 
Mich.  395. 

Missouri.  — ■  State  v.  Hannibal  County,  etc., 
Gravel  Road  Co.,  138  Mo.  332. 
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was  originally  a  public  highway,  it  is  obvious  that  the  turnpike  company  can- 
not deprive  the  public  of  its  use.1  But  it  has  been  held  that,  if  the  turnpike 
was  laid  out  over  private  land  and  the  company  did  not  claim  adversely  to  the 
owner  of  the  fee,  but  in  subservience  to  his  title,  on  the  abandonment  of  the 
road  the  title  to  the  soil  reverts  to  the  owner  of  the  fee,  as  between  him  and 
the  public* 

3.  Rights  of  Company  as  Against  Owner  of  Fee.  —  As  a  necessary  result  of 
the  rule  that  the  turnpike  company  has  only  an  easement  in  its  road,  it  follows 
that  it  may  not  dig  up  and  remove  the  earth  or  gravel  without  making  com- 
pensation to  the  owner  of  the  fee,3  nor  may  it  take  the  herbage;4  but  it 
may  make  necessary  excavations  in  grading  the  road,5  or  draining  it,6  and  may 
dig  a  well  for  the  convenience  and  use  of  the  gatekeeper.7  So,  too,  it  may 
maintain  a  gutter  for  drainage,  even  though  it  thereby  interferes  with  the 
private  drain  of  ah  abutter,*  but  it  has  no  power  to  subject  the  land  of  an 
abutter  to  an  unusual  flow  of  water,  and  the  abutter  may  drain  off  any  such 
unusual  flow.9    It  is  also  probable  that  the  company  may  make  excavations 


New  Hampshire.  —  Peirce  v.  Somersworth, 
10  N.  H.  369. 

New  Jersey.  —  See  State  v.  Bergen,  etc.,  Tps., 
57  N.  J.  L.  68. 

Pennsylvania.  - —  Pittsburgh,  etc.,  R.  Co.  v. 
Com.,  104  Pa.  St.  583  ;  Johnstown,  etc.,  Turn- 
pike Co.'s  Petition,  5  Pa.  Super.  Ct.  65. 

The  Same  Rule  prevails  by  statute  in  Wiscon- 
sin.   See  State  v.  Duff,  80  Wis.  13. 

1.  Land  Originally  Public  Highway.  —  Craig  v. 
People,  47  111.  487,  where  it  was  held  that  in- 
junction would  lie  to  restrain  the  company  from 
fencing  off  and  using  for  private  purposes  a  part 
of  the  roadbed. 

2.  Reversion  to  Owner  of  Fee.  —  Bryan  v.  East 
St.  Louis,  12  111.  App.  390. 

8,  Company  Has  No  Right  to  Earth  or  Gravel. 
—  Turner  v.  Rising  Sun,  etc.,  Turnpike  Co.,  71 
Ind.  547.  See  also  Benedict  v.  Goit,  3  Barb. 
(N.  Y.)  459- 

As  to  Rights  of  Abutters  Generally,  see  the 
titles  Abutting  Owners,  vol.  1,  p.  224  et  seq.; 
Highways,  vol.  15,  p.  416  et  seq.;  Streets 
and  Sidewalks,  vol.  27,  p.  148  et  seq. 

As  to  Rights  to  Use  Turnpike  for  a  Gate  or 
Tollhouse,  see  infra,  this  title,  III.  Location  and 
Construction. 

Right  to  Gravel  from  Other  Land.  —  An  action 
of  trespass  lies  by  the  owner  of  the  soil,  against 
the  servants  of  an  incorporated  turnpike  com- 
pany, for  taking,  for  repairing  their  road,  gravel 
from  a  river  above  low-water  mark ;  the  privi- 
lege granted  by  their  charter  being  only  of  tak- 
ing gravel,  etc.,  for  perfecting  the  road.  In 
such  case  the  word  "  perfecting  "  is  equivalent 
to  finishing  or  completing  it.  Whitenack  v. 
Tunison,  16  N.  J.  L.  77. 

Right  of  Company  to  Sue  for  Injury  to  Road.  — 
A  provision  in  the  charter  of  a  turnpike  com- 
pany, that  if  any  person  shall  damage  its  prop- 
erty he  shall  be  liable  to  a  penalty  at  the  suit 
of  the  treasurer  of  the  company,  does  not  take 
away  the  right  of  the  company  to  sue  at  com- 
mon law  for  any  injury  done  to  its  road. 
Salem  Turnpike,  etc,  Corp.  v.  Hayes,  5  Cush. 
(Mass.)  458. 

A  turnpike-road  company  which  has  neelected 
to  finish  the  construction  of  its  road  within  the 
time  limited  by  its  charter,  and  which  has  aban- 
doned a  portion  of  it,  and  permitted  the  owners 
of  lands  through  which  it  passes  to  enclose  the 


same,  has  no  right  to  sue  for  penalties  for  in- 
juries to  that  portion  of  the  road  not  actually 
occupied  by  it,  although  the  company  went  into 
operation,  constructed  a  portion  of  the  road, 
was  permitted  to  erect  a  gate,  and  had  the 
damages  of  the  owners  of  the  lands  through 
which  the  road  was  laid  duly  appraised. 
Hooker  v.  Utica,  etc.,  Turnpike  Road  Co.,  12 
Wend.  (N.  Y.)  371. 

4.  No  Right  to  Herbage.  —  Adams  v.  Emerson, 
6  Pick.  (Mass.)  57. 

5.  Right  to  Make  Excavations  for  Grading.  — 
Carter  v.  Clark,  89  Ind.  238,  distinguishing 
Turner  v.  Rising  Sun,  etc.,  Turnpike  Co.,  71 
Ind.  547;  Kelly  v.  Donahoe,  2  Met.  (Mass.) 
482  ;  Stokely  v.  Pobbstown  Bridge  Co.,  5  Watts 
(Pa.)  546;  Baxter  v.  Winooski  Turnpike  Co., 
22  Vt.  114,  52  Am.  Dec.  84. 

6.  Draining  Road.  —  Upper  Ten  Mile  Plank 
Road  Co.  v.  Braden,  172  Pa.  St.  460,  51  Am. 
St.  Rep.  759,  holding  that  where  a  spring  is 
found  in  the  right  of  way  the  company  has  no 
easement  in  it,  and  may  merely  drain  it  off. 

7.  Digg''ng  a  Well.  —  Ward  v.  Marietta,  etc., 
Turnpike,  etc.,  Co.,  6  Ohio  St.  15. 

8.  Right  to  Maintain  Gutter.  —  Wenger  v. 
Rohrer,  3  Pa.  Super.  Ct.  596. 

9.  No  Right  to  Turn  Water  on  to  Abutting  Land. 
— -  Limerick,  etc.,  Turnpike  Co.'s  Appeal,  80  Pa. 
St.  425.  See  also  Magee  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  13  Pa.  Super.  Ct.  187. 

Right  to  Turn  Off  Water  in  Repairing  Road.  — 
A  turnpike  company  has  a  legal  right  to  repair 
its  road  in  such  a  manner  as  to  prevent  the 
effect  of  rains  or  freshets  ;  but  in  the  exercise 
of  this  right  it  is  bound  so  to  make  the  repairs 
as  not  to  injure  the  owner  of  the  adjoining 
land.  It  has  no  authority  to  turn  the  water 
which  washes  the  road  upon  the  land  belonging 
to  private  persons.  The  company  can  guard 
against  this  injurious  consequence,  and  it  is  if? 
duty  to  do  so.  If  it  will  not,  however,  take 
this  reasonable  care,  and  the  property  of  indi- 
viduals is  damaged  by  its  unskilfulness  or  neg- 
ligence, it  is  responsible.  Boughton  v.  Carter, 
18  Johns.  (N.  Y.)  405. 

Damages  Resulting  from  Change  of  Grade.  — 
When  a  public  highway  is  taken  by  a  plank- 
road  company  for  the  purpose  of  constructing 
a  plank  road  on  the  site  thereof,  the  company 
succeeds  to  all  the  rights  of  the  commissioners 
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and  dig  up  and  remove  from  place  to  place  within  the  limits  of  the  turnpike 
any  earth  or  gravel,  in  order  to  repair  the  road,  or  otherwise  carry  out  the 
purposes  of  its  incorporation.1  But  the  contrary  has  been  intimated.2  The 
proprietor  of  land  over  which  a  turnpike  road  passes  retains  his  exclusive  right 
to  the  land,  and  to  all  mines,  quarries,  springs  of  water,  etc.,  and  the  right  to 
use  the  same  for  every  purpose  not  inconsistent  with  the  public  right  of  way, 
and  with  the  rights  and  franchises  of  the  corporation.3  And  the  owners  of 
the  fee  may  maintain  trespass  against  any  one  for  plowing  up  the  road,  unless 
by  direction  of  the  company  for  the  purpose  of  mending  it.4  The  company 
cannot  restrain  the  abutting  owners  from  laying  water  pipes  under  the  turn- 
pike, where  there  is  no  obstruction  or  damage  to  the  roadbed,3  and  an  abutting 
owner  has  the  right  to  pass  to  and  from  his  land,6  and  may  construct  proper 
bridges  for  that  purpose.7  But  he  cannot  acquire,  by  adverse  possession,  an 
easement  in  the  turnpike  for  the  construction  of  sidewalks  and  the  planting  of 
trees,  for  the  turnpike  is  a  public  highway.8 

4.  Right  to  Aid  from.  Taxation.  —  It  is  well  settled  that  the  legislature  has 
the  right  to  authorize  counties  and  municipal  corporations  to  tax  themselves 
to  raise  funds  to  aid  turnpike  companies,  by  investing  in  their  stock  or  bonds. 
This  doctrine  has  been  frequently  attacked  by  text-book  writers,  but  still 
remains  the  law.9 

5.  Powers  in  General.  —  A  turnpike  corporation  has  in  general  the  same 
powers  as  any  corporation,  namely,  those  necessary  to  the  purposes  of  its 
incorporation.  The  subject  having  been  fully  treated  elsewhere,  the  discussion 
need  not  be  repeated  here.10 


of  highways  in  respect  to  the  construction  and 
repairing  of  such  plank  road.  And  any  dam- 
age which  an  individual  may  sustain  by  the  ob- 
structing of  a  stream,  in  consequence  of  rais- 
ing the  grade  of  the  road,  etc.,  is  damnum 
absque  injuria,  and  affords  no  basis  for  an  ac- 
tion.   Dexter  v.  Broat,  16  Barb.  (N.  Y.)  337. 

1.  Eight  to  Use  Soil  in  Making  Repairs.  — 
Adams  v.  Emerson,  6  Pick.  (Mass.)  57; 
Stokely  v.  Robbstown  Bridge  Co.,  5  Watt  (Pa.) 
546  ;  Baxter  v.  Winooski  Turnpike  Co.,  22  Vt. 
114,  52  Am.  Dec.  84. 

2.  No  Right  to  Use  Soil  in  Making  Repairs.  — 
Kelly  v.  Donahoe,  2  Met.  (Mass.)  482,  where 
such  an  opinion  was  expressed,  though  not 
necessary  to  the  decision  of  the  cas?. 

Injury  to  Possession  Only.  —  An  action  to  re- 
cover damages  for  quarrying  and  removing 
stone,  soil,  etc.,  from  the  bed  of  a  turnpike  road 
for  the  purpose  of  repairing  the  road,  may  be 
maintained  by  the  owners  of  the  reversion  in 
fee  of  the  land  upon  which  the  road  is  built ; 
but  for  the  injury  to  the  possession  occasioned 
by  placing  quarried  stone  upon  land  adjacent 
to  the  road,  and  afterwards  removing  the  same, 
the  action  must  be  by  the  tenant  in  possession 
of  the  land.  Kelly  v.  Donahoe,  2  Met.  (Ky.) 
482. 

8.  Right  to  Mines  and  Springs. —  Kelly  v. 
Donahoe,  2  Met.  (Ky.)  482 ;  Upper  Ten  Mile 
Plank  Road  Co.  v.  Braden,  172  Pa.  St.  460,  51 
Am.  St.  Rep.  759. 

4.  Abutting  Owner  May  Bring  Trespass. — 
Robbins  v.  Borman,  1  Pick.  (Mass.)  122. 

6.  Right  of  Abutters  to  Lay  Pipes.  —  Spring 
Grove  Ave.  Co.  v.  St.  Bernard,  1  Ohio  Dec.  99, 
1  Ohio  N.  P.  85. 

6.  Right  of  Abutter  to  Access  to  His  land.  — 
Cincinnati,  etc.,  Ave.  Co.  v.  Bates,  1  Ohio  Cir. 
Dec.  540,  2  Ohio  Cir.  Ct.  376 ;  Saul  ~v.  Bristol 


Turnpike  Co.,  12  Phila.  (Pa.)  346,  34  Leg.  Int. 
(Pa.)  5;  Chestnut  Hill,  etc.,  Turnpike  Co.  v. 
Piper,  is  W.  N.  C.  (Pa.)  55. 

7.  Right  of  Abutter  to  Build  Bridge. —  Cincin- 
nati, etc.,  Ave.  Co.  v.  Bates,  1  Ohio  Cir.  Dec. 
540,  2  Ohio  Cir.  Ct.  376 ;  Chestnut  Hill,  etc., 
Turnpike  Co.  v.  Piper,  15  W.  N.  C.  (Pa.)  55. 

As  to  the  Right  of  Abutting  Owner  to  Use  His 
Land  so  as  to  Form  a  "  Shunpike,"  see  infra,  this 
title,  IV.  3.  b.  Right  to  Tolls  a  Franchise. 

Ejectment  Against  AbuUing  Owner.  —  A  deed 
from  the  commissioner  of  highways  to  a  turn- 
pike company  gives  the  latter  only  the  same 
rights  as  the  public  had,  and  it  cannot  maintain 
ejectment  against  the  abutting  owner.  North- 
ern Turnpike  Road  Co.  v.  Smith,  15  Barb.  (N. 
Y.)  355- 

8.  No  Easement  by  Adverse  Possession.  —  Ul- 

man  v.  Charles  St.  Ave.  Co.,  83  Md.  130;  Stev- 
enson's Appeal,  17  W.  N.  C-  (Pa.)  429. 

9.  Right  to  Aid  from  Taxation.  —  See  the  title 
Municipal  Aid,  vol.  20,  p.  1086. 

10.  Powers  of  Turnpike  Corporations.  —  See  the 
title  Corporations,  vol.  7,  p.  684  et  seq.,  and 
see  the  following  cases : 

Power  to  Hold  Land.  —  Wood  v.  Truckee 
Turnpike  Co.,  24  Cal.  474. 

Power  to  Mortgage.  —  Hunter  v.  Burnsville 
Turnpike  Co.,  56  Ind.  213. 

Power  to  Sell  Franchise.  —  While  the  primary 
franchise  of  an  incorporated  company  to  be  a 
corporation  can  never  be  alienated  without 
legislative  permission,  yet  what  are  termed  the 
"  secondary  franchises  "  of  a  corporation,  such 
as  the  rights  of  a  railway  company  to  collect 
fares,  or  of  a  toll-road  company  to  exact  tolls, 
for  services  performed,  may,  under  some  of  the 
authorities,  be  transferred  in  connection  with 
an  assignment  of  the  tangible  property  of  the 
corporation,  when  that  property  can  be  fully 
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III.  Location  and  Construction  —  1.  Of  Road  —  a.  Over  Highway.  — 
A  turnpike  company,  if  duly  authorized  by  the  legislature,  may  lay  out  its 
road  over  a  public  highway.1  But  the  power  thus  given  will  be  strictly  con- 
strued, and  there  is  no  right  to  use  the  highway  unless  such  right  is  given.3 
A  charter  authorizing  a  turnpike  company  to  locate  a  road  on  any  part  of  a 
public  highway  where  necessary  to  do  so,  does  not  authorize  it  to  appropriate 
the  whole  course  of  the  highway.3  And  where  the  charter  specifies  the 
termini  of  the  road,  but  is  silent  as  to  the  intermediate  route,  the  corporation 

enjoyed  by  the  grantee  only  by  an  exercise  of 
such  secondary  franchise.  Virginia  Canon 
Toll  Road  Co.  v.  People,  22  Colo.  429. 

Eight  of  Purchaser  to  Incorporate.  —  Moore 
v.  State,  71  Ind.  478. 

Bight  of  Purchaser  to  Exercise  Franchise.  — 
Virginia  Canon  Toll  Road  Co.  v.  People,  22 
Colo.  429 ;  Clow  v.  Van  Loan,  6  Thomp.  &  C. 
(N.  Y.)  458. 

Eights  of  Purchaser  at  Execution  Sale.  —  See 
infra,  this  title,  IV.  3.  Tolls. 

To  Whom  Sold.  —  Where  a  statute  provides 
that  a  turnpike  may  sell  its  land  to  the  abutting 
owner,  but  to  none  other,  the  abutting  owner  is 
the  only  one  who  can  object  to  a  sale  to  a  third 
party.  Bardstown,  etc.,  Turnpike  Co.  v.  Rod- 
man, (Ky.  1890)  13  S.  W.  Rep.  917. 

Unconstitutional  Statute.  —  Where  a  turnpike 
corporation  had  power  by  its  charter  to  hold 
land  and  sell  it  to  any  one,  a  general  law  there- 
after enacted,  forbidding  turnpike  corporations 
to  sell  land  to  any  one  except  the  owner 
of  the  adjoining  land,  is  void  as  to  that  cor- 
poration, being  an  impairment  of  the  obligation 
of  its  contract.  Foster  v.  Frankfort,  etc.,  Turn- 
pike Road  Co.,  (Ky.  1901)  65  S.  W.  Rep.  840. 

Power  to  Maintain  Trespass.  —  Proof  that  a 
plank-road  company  has,  in  accordance  with  the 
statute,  been  duly  incorporated  and  organized, 
and  has  built  its  road,  and  procured  the  same  to 
be  inspected,  and  has  erected  tollgates  thereon, 
and  is  in  the  actual  use,  occupation,  and  enjoy- 
ment of  the  road,  is  sufficient  to  enable  the 
company  to  maintain  an  action  of  trespass,  for 
an  entry  upon  the  road,  against  any  persons 
who  do  not  show  a  better  right  to  the  possession 
of  it  in  themselves.  Ellicottville,  etc.,  Plank 
Road  Co.  v.  Buffalo,  etc.,  R.  Co.,  20  Barb.  (N. 
Y.)  644. 

As  to  Power  to  Erect  Gates  and  Tollhouses, 

see  infra,  this  title,  III.  Location  and  Construc- 
tion. 

As  to  Bight  to  Take  Tolls,  see  infra,  this  title, 
IV.  3.  Tolls. 

1.  Location  of  Boad  Over  Highway  —  Illinois. 
■ —  Craig  v.  People,  47  111.  487. 

Indiana.  —  Palmer  v.  Logansport,  etc.,  Gravel 
Road  Co.,  108  Ind.  137. 

Michigan.  ■ — ■  Atty.-Gen.  v.  Detroit,  etc.,  Plank 
Road  Co.,  2  Mich.  138;  Detroit,  etc.,  Plank 
Road  Co.  v.  Fisher,  4  Mich.  38. 

New  Hampshire.  —  State  v.  Hampton,  2  N. 
H.  22. 

New  lersey.  —  Freeholders  v.  Red  Bank,  etc., 
Turnpike  Co.,  18  N.  J.  Eq.  91  ;  Perkins  v. 
Moorestown,  etc.,  Turnpike  Co.,  48  N.  J.  Eq. 
499  ;  Wright  v.  Carter,  27  N.  J.  L.  76. 

New  York.  —  Ireland  v.  Oswego,  etc.,  Plank 
Road  Co.,  13  N.  Y.  526;  Walker  v.  Caywood, 
31  N.  Y.  51. 

Ohio.  —  Chagrin  Falls,  etc.,  Plank-Road  Co. 
v.  Cane,  2  Ohio  St.  419. 


Pennsylvania.  —  Stormfeltz  v.  Manor  Turn- 
pike Co.,  13  Pa.  St.  555. 

Tennessee.  —  Nolensville  Turnpike  Co.  v. 
Baker,  4  Humph.  (Tenn.)  315. 

Vermont.  —  Searsburgh  Turnpike  Co.  v.  Cut- 
ler, 6  Vt.  315;  Panton  Turnpike  Co.  v.  Bishop, 
11  Vt.  198;  Barnet  v.  Passumpsic  Turnpike  Co., 
15  Vt.  757- 

Virginia.  —  Callison  v.  Hedrick,  1 5  Gratt. 
(Va.)  244. 

See  also  Justices  v.  Griffin,  etc.,  Plank  Road 
Co.,  9  Ga.  475. 
No  Exclusive  Possession  During  Construction. — 

Although  the  company  has  the  right  to  lay  its 
road  over  a  public  highway,  yet  it  acquires  no 
right  to  an  exclusive  possession  thereof  while 
constructing  the  road.  Ireland  v.  Oswego,  etc., 
Plank  Road  Co.,  13  N.  Y.  526.  See  also  Adams 
v.  Hickory  Nut  Turnpike  Co.,  11  Ired.  L.  (33 
N.  Car.)  486. 

A  Town  Which  Has  Expended  Money  in  Making 
a  Highway  which  is  taken  for  a  turnpike,  can 
claim  no  compensation  for  the  money  so  ex- 
pended. Barnet  v.  Passumpsic  Turnpike  Co., 
15  Vt.  757- 

Vacating  Highway  Before  Location  of  Turnpike. 

—  Where  a  statute  provides  that  upon  the  va- 
cation of  a  public  highway  a  turnpike  may  be 
located  on  it,  the  highway,  on  being  vacated,  is 
not  discharged  of  the  public  easement,  but  by 
the  same  act  is  subjected  to  it  in  another  form. 
Wright  v.  Carter,  27  N.  J.  L.  76. 

2.  No  Bight  to  Use  Highway  Without  Authority. 

—  Mahoney  v.  Nuttman,  27  Cal.  342 ;  Sher- 
wood v.  Weston,  18  Conn.  32;  Douglas  County 
Road  Co.  v.  Abraham,  5  Oregon  318.  See  gen- 
erally the  title  Eminent  Domain,  vol.  10,  pp. 
1093-1095,  and  p.  1061  et  seq. 

A  statute  authorizing  a  turnpike  company  to 
construct  a  toll  road  and  take  lands  therefor, 
upon  payment  of  the  value  thereof,  does  not 
confer  on  the  company  the  right  to  appropriate  a 
county  road.    Mahoney  v.  Nuttman,  27  Cal.  342. 

What  Necessary  to  Enjoin  Use  of  Highway.  — 
In  a  complaint  to  enjoin  a  turnpike  company 
from  taking  possession  of  a  public  highway  it 
is  not  enough  to  aver  such  facts  as  would  have 
warranted  the  state  in  instituting  quo  warranto 
proceedings.  Palmer  v.  Logansport,  etc.,  Gravel 
Road  Co.,  108  Ind.  137. 

Proper  Entry  on  Highway  Presumed.  —  Where 
it  appears  or  is  shown  that  a  gravel-road  cor- 
poration has  entered  upon  and  taken  possession 
of  a  public  highway,  it  will  be  presumed,  in  the 
absence  of  any  averment  to  the  contrary,  that 
such  possession  is  with  the  consent  of  the 
proper  county  board,  and  is,  therefore,  author- 
ized by  law.  Palmer  v.  Logansport,  etc.,  Gravel 
Road  Co.,  108  Ind.  137. 

3.  Whole  Course  of  Highway  Appropriated. — 
Justices  v.  Griffin,  etc.,  Plank  Road  Co.,  9  Ga- 
475- 
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cannot  appropriate  an  existing  public  highway  between  the  termini,  merely  to 
avoid  the  necessity  of  acquiring  a  new  route  through  private  property.1 

b.  Over  Private  Land.  —  A  turnpike  may  be  laid  out  over  private  land, 
acquired  either  by  contract,  or  by  the  exercise  of  the  right  of  eminent  domain.3 

c.  Conformity  to  Statutory  Requirements.  —  In  order  to  obtain  a 
valid  location  the  company  must  comply  with  all  the  requirements  of  the 
charter  or  of  the  general  laws.  These  requirements  differ  widely  in  the 
various  states,  and  no  general  rule  can  be  deduced  from  the  cases.  In 
the  notes  are  given  some  of  the  cases  construing  various  statutes.3 

Conformity  to  Designated  Route.  —  The  company  must  conform  to  the  route 

Entry  Without  Compensation.  —  Where  a  turn- 
pike company  has  the  right  to  take  land  for  its 
roadway,  by  paying  the  damages  occasioned 
thereby,  and  the  road  is  located  on  land  by  the 
verbal  license  of  the  owner,  the  company's 
right  to  possession  is  absolute,  and  is  not 
affected  by  the  fact  that  damages  were  not 
assessed  or  paid,  nor  any  other  consideration 
given.  Harrison,  etc.,  Turnpike  Co.  v.  Roberts, 
33  Ind.  246. 

3.  Statutory  Requirements  and  Specifications  — 
Width  of  Road.  —  Neff  v.  Mooresville,  etc., 
Gravel  Road  Co.,  66  Ind.  279 ;  Wayne,  etc., 
Turnpike  Co.  v.  Moore,  82  Ind.  208. 

Length  of  Road.  —  Green  v.  Beeson,  31  Ind. 
7;  Eastern  Plank  Road  Co.  v.  Vaughan,  14  N. 
Y.  546. 

Bridging  of  Stream.  —  State  v.  Royster,  10  Ind. 
426. 

Payment  of  Damages.  —  Freeholders  v.  Red 
Bank,  etc.,  Turnpike  Co.,  18  N.  J.  Eq.  91. 

How  Constructed.  —  Detroit,  etc.,  Plank-Road 
Co.  v.  Macomb  Circuit  Judge,  109  Mich.  371  ; 
State  v.  Godwinsville,  etc.,  Macadamized  Road 
Co.,  49  N.  J.  L.  266 ;  People  v.  Waterford,  etc., 
Turnpike  Co.,  3  Abb.  App.  Dec.  (N.  Y.)  580 ; 
State  v.  Curry,  1  Nev.  251. 

Filing  of  Map  as  Condition  Precedent  to  Entry 
on  Land.  —  Estes  v.  Kelsey,  8  Wend.  (N.  Y.) 
555. 

Commissioners  Acting  Together  in  Designating 
Route.  —  Estes  v.  Kelsey,  8  Wend.  (N.  Y.)  555. 

Validity  of  Statute  Extending  Time  for  Com- 
pletion. —  Greencastle  Southern  Turnpike  Co.  v. 
State,  28  Ind.  382. 

Plat  of  Survey  as  Authority  to  Enter  on  Land. 
—  Callison  v.  Hedrick,  15  Graft.  (Va.)  244. 

Inspector's  Certificate.  —  Elston,  etc.,  Gravel 
Road  Co.  v.  People,  96  111.  586 ;  Fishkill  v. 
Fishkill,  etc.,  Plank  Road  Co.,  22  Barb.  (N.  Y.) 
634 ;  Hammondsport,  etc.,  Plank  Road  Co.  v. 
Brundage,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr. 
(N.  Y.)  448. 

Jurisdiction  of  Court  to  Lay  Out  Road. —  Road 
in  Chester,  2  Chest.  Co.  Rep.  (Pa.)  438;  Road 
in  Ransom,  etc.,  Tps.,  18  Pa.  Co.  Ct.  417;  Som- 
erset v.  Stoystown  Road,  74  Pa.  St.  61. 

Powers  of  Supervisors  of  Highways.  —  Atty.- 
Gen.  v.  Detroit,  etc.,  Plank  Road  Co.,  2  Mich. 
138;  Detroit,  etc.,  Plank  Road  Co.  v.  Fisher, 
4  Mich.  37  ;  Palmer  v.  Ft.  Plain,  etc.,  Plank 
Road  Co.,  11  N.  Y.  376;  People  v.  Fishkill,  etc., 
Plank  Road  Co.,  27  Barb.  (N.  Y.)  445. 

As  to  Conformity  to  Statutory  Requirements  as 
a  Condition  Precedent  to  Taking  Toll,  see  infra, 
IV.  3.  b.  Right  to  Tolls  a  Franchise. 

As  to  Who  May  Authorize  Company  to  Take 
Tolls,  see  infra,  IV.  3.  b.  Right  to  Tolls  a 
Franchise. 
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But  where  a  turnpike  company  had  the  right 
to  establish  its  road  on  "  the  nearest  and  most 
practicable  route,"  it  was  held  that  it  had  a 
right  to  occupy  the  ground  upon  which  an  old 
road  had  been  laid  out,  and  the  public  had  no 
right  to  use  a  small  strip  of  the  old  highway, 
not  occupied  by  the  turnpike.  Nolensville 
Turnpike  Co.  v.  Baker,  4  Humph.  (Tenn.)  315. 
See  also  State  v.  Hampton,  2  N.  H.  22. 

1.  Termini  Specified.  —  Groff's  Appeal,  128 
Pa.  St.  621  (affirmed  on  reargument  in  144  Pa. 
St.  150)  ;  Johnstown,  etc.,  Turnpike  Co.'s  Peti- 
tion, s  Pa.  Super.  Ct.  65. 

2.  Over  Private  Land.  —  See  the  titles  Emi- 
nent Domain,  vol.  10,  p.  1061  et  seq.;  Cor- 
porations, '  vol.  7,  p.  638.  See  also  M'Clen- 
achan  v.  Curwen,  6  Binn.  (Pa.)  509;  Perryville, 
etc.,  Turnpike  Co.  v.  Thomas,  20  Pa.  St.  91 ; 
Johnstown,  etc.,  Turnpike  Co.'s  Petition,  5  Pa. 
Super.  Ct.  65. 

A  county  authorized  by  the  Tennessee  Acts 
of  1883,  ch.  167,  to  construct  a  turnpike,  may 
proceed  to  condemn  land  for  the  road  under  the 
provisions  of  the  code,  §  1326,  providing  that 
any  corporation  authorized  by  law  to  construct 
any  turnpike,  etc.,  may  take  land  for  that 
purpose.  Knox  County  v.  Kennedy,  92 
Tenn.  1. 

Easement  Gained  by  Contract. — Where,  by  con- 
tract between  a  landowner  and  a  turnpike  com- 
pany, the  former  is  to  let  the  latter  "  have  the 
land "  for  the  turnpike,  at  so  much  an  acre, 
this  is  a  contract  to  sell  the  company  a  per- 
petual easement,  and  the  landowner  may  sue 
on  the  contract,  and  is  not  obliged  to  rely  on 
the  statutory  remedy  for  land  condemned. 
Tucker  v.  Bass,  5  Mass.  164. 

Grant  of  Easement  Presumed.  —  Where  a  turn- 
pike company  has  located  its  road  along  the 
bank  of  a  canal,  with  the  consent  of  the  canal 
company,  and  has  operated  such  road  for  a 
series  of  years,  the  court  will  presume  the  ex- 
istence of  a  grant  of  an  easement,  and  if  the 
canal  company  sells  out  to  a  railroad  company, 
the  latter  takes  subject  to  the  rights  of  the 
turnpike  company.  Cincinnati,  etc.,  R.  Co.  v. 
Zinn,  18  Ohio  St.  417. 

As  to  All  Questions  of  Compensation,  Etc.,  for 
Land  Taken,  see  the  title  Eminent  Domain,  vol. 
10,  p.  1 132  et  seq. 

Compensation  Must  Be  Made  Before  Entry.  — 
Shippen  v.  Paul,  31  N.  J.  Eq.  439. 

Entry  Before  Assessment  of  Damage.  —  Where 
the  company  and  the  owner  agree  that  the  work 
may  go  on  and  the  damage  be  assessed  after- 
wards, the  company  must  pay  the  damage  when 
assessed,  and  is  liable  to  an  action  of  debt 
therefor.  Blanchard  v.  Maysville,  etc.,x  Turn- 
pike Co.,  1  Dana  (Ky.)  86. 
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designated  in  the  charter,1  and  the  right  to  use  a  highway  does  not  confer  the 
right  to  deviate  from  such  highway  and  close  it  up,  if  the  effect  of  such  closing 
is  to  shut  off  connection  with  another  highway.2  But  a  reasonable  conformity 
with  the  words  of  the  statute  is  all  that  is  required,3  and  a  reasonable  devi- 
ation will  be  allowed,  particularly  when  such  deviation  is  made  to  secure  a 
shorter  and  better  route;  but  the  general  direction  and  termini  cannot  be 
changed.4  Thus  where  an  act  provides  that  the  road  shall  start  "  near "  a 
certain  point,  a  reasonable  approach  to  the  designated  point  is  sufficient,5  and 
where  the  road  is  to  be  made  "  from  "  a  college  to  another  place,  the  road  may 
be  begun  a  distance  of  eight  rods  from  the  college  grounds.6  The  grant  of  a 
right  to  build  a  turnpike  "  to  "  a  certain  city  gives  the  company  no  right  to 
extend  its  road  within  the  city  limits.7 

2.  Of  Gates — a.  ORIGINAL  LOCATION  —  (i)  In  General.  —  The  right  of  a 
turnpike  company  to  erect  and  maintain  gates  across  its  roadway  is  undisputed ; 
but  the  provisions  of  the  charter  must  be  observed.  Thus  a  power  to  erect 
three  gates  is  exhausted  by  the  erection  of  that  number.8     But  the  charter 


1.  Conformity  to  Designated  Route.  —  Sher- 
wood v.  Weston,  18  Conn.  32;  Williamsport, 
etc.,  Turnpike  Co.  v.  Hollman,  8  Gill  &  J.  (Md.) 
75;  Topp  v.  Garrett,  1  Swan  (Tenn.)  459; 
Franklin,  etc.,  Turnpike  Co.  v.  Campbell,  2 
Humph.  (Tenn.)  467. 

Amendment  of  Charter.  —  Under  the  Pennsyl- 
vania Act  of  June  4,  1879  (P.  L.,  p.  91),  author- 
izing the  Court  of  Common  Pleas  to  amend  the 
charters  of  turnpike  companies,  it  is  held  that 
the  charter  may  be  amended  so  as  to  extend  the 
limits  of  the  turnpike.  Com.  v.  Philadelphia, 
etc.,  Turnpike  Co.,  12  Pa.  Co.  Ct.  275,  2  Pa. 
Dist.  10.  See  also  Com.  v.  Bala,  etc.,  Turn- 
pike Co.,  153  Pa.  St.  47. 

2.  No  Right  to  Deviate  from  Route.  —  Topp  v. 
Garrett,  1  Swan  (Tenn.)  459. 

3.  Reasonable  Conformity.  —  Hadley  v.  Har- 
peth  Turnpike  Co.,  2  Humph.  (Tenn.)  555. 

4.  Reasonable  Deviation.  —  Western  Plank 
Road  Co.  v.  Stockton,  7  Ind.  500 ;  Beckner  v. 
Riverside,  etc.,  Turnpike  Co.,  65  Ind.  468 ; 
Williamsport,  etc.,  Turnpike  Co.  v.  Hollman, 
8  Gill  &  J.  (Md.)  75;  Franklin,  etc.,  Turnpike 
Co.  v.  Campbell,  2  Humph.  (Tenn.)  467. 

Location  by  State  Engineer.  —  Where  an  act 
provides  that  the  state  engineer  shall  lay  out 
the  route,  and  he  does  so,  the  company  must 
follow  this  route,  but  if  he  fails  to  lay  out  the 
route,  and  instead  gives  a  mere  description  to 
guide  the  company,  the  latter  may  properly  de- 
part from  such  route,  under  a  clause  in  the  act 
giving  it  power  to  locate  the  route  in  case  the 
services  of  the  engineer  cannot  be  obtained. 
Hadley  v.  Harpeth  Turnpike  Co.,  2  Humph. 
(Tenn.)  555. 

Estoppel  to  Question  Validity  of  location.  — 
See  the  title  Dissolution  of  Corporations, 
vol.  9,  p.  600.  See  also  Shippen  v.  Paul,  34  N. 
J.  Eq.  314;  Wenger  v.  Rohrer,  3  Pa.  Super.  Ct. 
S96. 

5.  Road  Starting  "Near"  a  Point. —  Hadley  v. 
Harpeth  Turnpike  Co.,  2  Humph.  (Tenn.)  555, 
holding  that  a  mile  and  a  half  is  "  near." 
See  also  infra,  this  section,  Of  Gates.  And 
see  Near,  vol.  21,  p.  445. 

6.  "  From  "  a  College.  —  Stanwood  v.  Peirce,  7 
Mass.  458.  But  see  Franklin,  etc.,  Turnpike 
Co.  v.  Campbell,  2  Humph.  (Tenn.)  467,  hold- 
ing that  an  act  requiring  the  road  to  be  built 
"  from  "  a  certain  town  was  not  satisfied  by 


beginning  at  a  point  one  hundred  and  fifty  yards 
beyond  the  village  limits.  See  From,  vol.  14,  p. 
553- 

7.  Right  to  Build  "  To  "  a  Certain  Place.  — 

Pontiac,  etc.,  Plank-Road  Co.  v.  Hilton,  69  Mich. 
115.  But  in  Farmers'  Turnpike  Road  Co.  v. 
Coventry,  10  Johns.  (N.  Y.)  389,  it  was  held 
that  like  words  must  have  a  reasonable  inter- 
pretation, and  that  the  road  might  be  extended 
within  the  city  limits.  See  also  Wilson  v.  Mid- 
way, etc.,  Co.  Turnpike  Road  Co.,  4  Ky.  L.  Rep. 
727.     See  To,  vol.  28,  p.  239. 

8.  Power  Exhausted  by  Its  Exercise.  —  Per- 
kins v.  Moorestown,  etc.,  Turnpike  Co.,  48  N. 
J.  Eq.  499. 

Gate  Illegally  Located.  —  See  infra,  this  title, 
IV.  3.  Tolls  —  Payment  —  How  Collected  — 
By  Closing  Gates. 

Defense  to  Action  for  Tolls.  —  Where  the  act  of 
incorporation  provides  that  a  board  shall  pre- 
scribe the  location  of  gates,  and  the  board  fails 
to  do  so,  the  defendant  may  set  up  this  as  a 
defense  to  an  action  for  tolls.  Waterloo  Turn- 
pike Road  Co.  v.  Cole,  51  Cal.  381.  But  he  can- 
not set  up  as  a  defense  that  the  board  has  erred 
in  the  exercise  of  its  jurisdiction.  Truckee, 
etc.,  Turnpike  Road  Co.  v.  Campbell,  44  Cal. 
89. 

The  fact  that  the  post  of  a  gate  encroaches 
six  inches  on  the  highway  is  not  a  defense  to 
an  action  for  tolls.  Ayres  v.  Trenton,  etc., 
Turnpike  Co.,  9  N.  J.  L.  33. 

Erection  of  Gate  Means  Actual  Erection.  — 
Where  an  act  provides  that  any  gate  and  toll 
house  shall  be  removed  if  erected  within  ten 
rods  of  any  house,  without  the  owner's  consent, 
and  the  act  goes  into  effect  on  a  certain 
date,  the  court  will  order  the  removal  of  a 
gate  and  toll  house  actually  built  after  that 
date,  although  the  cellar  was  dug  and  the  ma- 
terials for  construction  brought  together  before 
that  date.  Moule  v.  Macedon,  etc.,  Plank  Road 
Co.,  (County  Ct.)  6  How.  Pr.  (N.  Y.)  37. 

Erection  of  Gate  on  Vacated  Highway.  —  Where 
the  charter  provides  that  no  gate  shall  be 
erected  on  any  part  of  the  highway  which  has 
heretofore  been  used  as  such,  a  gate  may  be 
erected  on  a  spot  where  there  was  a  highway 
at  the  date  of  the  charter,  such  highway  being 
vacated  at  the  time  of  the  erection  of  the  gate. 
State  v.  Passaic  Turnpike  Co.,  27  N.  J.  L.  217. 
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must  have  a  reasonable  interpretation,  and  the  right  to  erect  a  gate  near  a 
certain  house  confers  the  right  to  place  the  gate  so  as  to  shut  off  a  highway, 
provided  it  is  near  the  house ; 1  and  where  the  charter  provides  that  the  com- 
pany may  erect  gates  and  charge  toll  for  "  every  five  miles  of  road  traveled,  " 
it  cannot  be  said  as  a  matter  of  law  that  the  gates  must  be  five  miles  apart.  a 
But  where  a  statute  gives  the  right  to  erect  gates  "  not  to  exceed  one  for 
every  ten  miles  of  road,"  the  gates  must  be  at  least  ten  miles  apart.3 

When  Charter  is  Silent.  —  Where  the  act  of  incorporation  is  silent  as  to  the 
location  of  gates,  a  gate  may  be  placed  laterally,  so  as  to  cut  off  the  mouth  of 
a  public  highway,  so  long  as  the  gate  is  entirely  on  the  soil  of  the  turnpike, 
and  so  long  as  no  objection  is  made  to  a  traveler  passing  from  the  highway 
into  the  turnpike.4  But  a  power  in  a  charter  to  erect  such  gates  as  the  com- 
pany "  shall  deem  suitable"  does  not  confer  the  power  to  place  a  gate  at  the 
intersection  of  a  highway  with  the  turnpike,  thereby  preventing  the  use  of  the 
highway.5 

Acquiescence  fey  Public.  —  Even  if  a  strict  construction  of  the  charter  discloses 
no  right  to  erect  a  gate  in  a  certain  place,  yet  acquiescence  by  the  state  and 
the  public  for  over  thirty  years  will  bar  an  action  in  the  nature  of  quo  warranto, 
to  test  the  company's  right  to  maintain  the  gate.6 

Company  Has  Vested  Eight  in  Gates.  —  Where,  by  its  charter,  the  company  has 
the  right  to  locate  a  gate  at  a  certain  point,  and  the  charter  contains  no  reser- 
vation of  the  right  to  amend  or  repeal,  a  subsequent  act  requiring  the  com- 
pany to  remove  the  gate  is  unconstitutional.7 

•  (2)  Within  City  Limits.  —  If  agreeable  to  the  provisions  of  its  charter,  the 
company  may  erect  its  gates  within  the  limits  of  a  town  or  city;8  and  if 
erected  outside  the  limits  of  a  city,  the  subsequent  extension  of  the  city  limits 
will  not  necessitate  their  removal.9    The  contrary,  however,  is  held  in  some 


1.  Power  to  locate  Near  a  Point.  —  People  v. 
Denslow,  i  Cai.  (N.  Y.)  177;  Griffen  v.  House, 
18  Johns.  (N.  Y.)  397. 

But  it  has  been  held  that  where  the  charter 
authorizes  the  placing  of  a  gate  near  a  certain 
house,  it  should  be  placed  on  the  turnpike  near 
such  house,  and  not  on  part  of  an  old  highway, 
although  such  old  highway  is  part  of  the  turn- 
pike. Wales  v.  Stetson,  2  Mass.  143,  3  Am. 
Dec.  39. 

Where  a  statute  establishing  a  turnpike  road 
authorizes  a  gate  to  be  erected  at  such  place 
near  A,  as  the  court  of  common  pleas  shall 
determine,  and  the  court  determines  it  shall  be 
erected  at  B,  near  A,  or  at  any  place  between 
B  and  C,  at  the  election  of  the  proprietors, 
this  is  not  an  execution  of  the  power  granted, 
to  the  court  by  the  statute.  Com.  v.  Heare, 
2  Mass.  102. 

Two  and  Three-quarters  Miles  is  not  "  near  "  a 
certain  point.  Griffen  v.  House,  18  Johns.  (N. 
Y.)  397- 

2.  Distance  Between  Gates.  —  Clark's  Run,  etc., 
Turnpike  Road  Co.  v.  Com.,  96  Ky.  525. 

3.  Central,  etc.,  Road  Co.  v.  People,  5  Colo. 
39- 

4.  When  Charter  Is  Silent.  —  Ayres  v.  Trenton, 
etc.,  Turnpike  Co.,  9  N.  J.  L.  33. 

Kind  of  Gate.  —  When  the  charter  is  silent  as 
to  the  kind  of  gate,  a  gate  of  reasonable  height 
with  a  crossbeam  thereon  may  be  erected,  and 
a  person  with  a  load  of  unusual  height  cannot 
break  down  the  gate  in  order  to  pass  through. 
Straits  Turnpike  Co.  v.  Hoadley,  1 1  Conn.  464. 

5.  Use  of  Highway  Prevented.  —  Snell  v.  Bur- 
esh,  123  111.  151, 


6.  Acquiescence  by  Public.  —  Clark's  Run,  etc., 
Turnpike  Road  Co.  v.  Com.,  96  Ky.  525. 

7.  Vested  Right  in  Gates.  —  Atty.-Gen.  v.  Ger- 
mantown,  etc.,  Turnpike  Road,  55  Pa.  St.  466. 

8.  Company  May  Erect  Gates  Within  City.  — 
Conestoga,  etc.,  Turnpike  Road  Co.  v.  Lancas- 
ter, 151  Pa.  St.  543;  Providence,  etc.,  Turnpike, 
etc.,  Co.  v.  Scranton,  175  Pa.  St.  290. 

Acquiescence  of  Town.  —  Where  a  town  seeks 
to  enjoin  the  maintenance  of  a  turnpike  and 
tollgate  within  the  town  limits,  on  the  ground 
that  the  company  had  originally  located  its 
route  elsewhere  and  that  the  present  is  a  re- 
location, for  which  the  company  has  no  author- 
ity, the  fact  that  the  town  has  acquiesced  in 
such  route  for  eleven  years  will  be  noticed  by 
the  court.  Dunmore's  Appeal,  (Pa.  1889)  17 
Atl.  Rep.  34. 

9.  Gates  Originally  Outside  City  Limits.  — 
Ft.  Wayne  Land,  etc.,  Co.  v.  Maumee  Ave. 
Gravel  Road  Co.,  132  Ind.  80;  Detroit  v.  De- 
troit, etc.,  Plank  Road  Co.,  12  Mich.  333  ;  Chope 
v.  Detroit,  etc.,  Plank  Road  Co.,  37  Mich.  195, 
26  Am.  Rep.  512;  Detroit  v.  Detroit,  etc.,  Plank 
Road  Co.,  43  Mich.  140  ;  Conestoga,  etc.,  Turn- 
pike Road  Co.  v.  Lancaster,  151  Pa.  St.  543  ; 
St.  Catharines,  etc.,  Bridge  Road  Co.  v.  Gard- 
ner, 21  U.  C.  C.  P.  190,  following  Reg.  v. 
Brown,  13  U.  C.  C.  P.  356,  and  disapproving 
Port  Whitby,  etc.,  Road  Co.  v.  Whitby,  18  U. 
C  Q.  B.  40. 

Thus  where  a  turnpike  company  had  a  right 
to  erect  gates  at  any  point  outside  the  city  lim- 
its, and  then  a  statute  gave  it  the  right  to  ex- 
tend its  road  into  the  city  "  provided  no  toll- 
gates  shall  be  erected  within  the  city  limit*," 
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jurisdictions.1 

Grant  Must  Be  Clear.  —  The  grant  of  power  to  erect  gates  within  the  city  limits 
must  be  clear  and  distinct,2  but  it  has  been  held  that  under  a  charter  author- 
izing the  company  to  erect  "  such  and  so  many  gates  as  will  be  necessary  and 
sufficient,"  the  gates  may  be  erected  within  the  city  limits.3 

Statute  Requiring  Removal,  Void.  —  An  act  requiring  a  turnpike  company  to 
remove  its  gates  lawfully  erected,  from  the  city  limits,  is  unconstitutional  as 
impairing  the  obligation  of  a  contract,'1  but  it  has  been  held  that  if  compensa- 
tion be  made  such  a  statute  is  constitutional.5  An  act  forbidding  the  company 
to  erect  its  gates  within  the  city  limits,  where  its  charter  gave  it  this  power, 
is  unconstitutional  for  the  same  reason.6 

b.  Right  to  Change  Location.  —  There  is  a  conflict  of  authority  as  to 
the  power  of  a  .turnpike  company  to  change  the  location  of  its  gates  after 
they  have  once  been  established.  Some  jurisdictions  hold  that,  when  the 
power  given  in  the  charter  to  erect  gates  has  once  been  exercised,  the  power  is 
exhausted,  and  the  company  has  no  authority  to  erect  a  new  gate  or  change 
the  location  of  an  old  one.7  But  an  equal  number  of  states  hold,  and  this 
seems  to  be  the  better  view,  that  in  order  to  carry  out  the  purposes  of  its 
incorporation,  the  company  may  alter  the  location  of  its  gates,  provided  they 
are  not  placed  in  any  position  prohibited  by  the  charter.8  And  this  power 
may  be  given  by  statute.9    This  conflict  is  more  apparent  than  real,  however, 


and  subsequently  the  city  limits  were  extended, 
it  was  held  that  the  company  had  a  right  to 
maintain  its  gates  in  that  part  of  the  city  out- 
side of  the  old  city  limits.  Detroit  v.  Detroit, 
etc.,  Plank  Road  Co.,  12  Mich.  333  ;  Chope  v. 
Detroit,  etc.,  Plank  Road  Co.,  37  Mich.  195,  26 
Am.  Rep.  512;  Detroit  v.  Detroit,  etc.,  Plank 
Road  Co.,  43  Mich.  140. 

Right  to  Toll  Within  City  Limits.  —  When  a 
turnpike  company  lawfully  extends  its  road 
within  a  city,  and  the  gate  is  outside  of  the 
city,  the  company  may  collect  toll  thereat  from 
all  who  pass  through  the  gate,  even  for  such 
portion  of  the  turnpike  as  is  within  the  city 
limits.  A  statute  forbidding  the  erection  of  a 
gate  within  a  city  does  not  forbid  the  taking 
of  tolls  for  the  part  of  the  turnpike  lawfully 
within  the  city.  Springfield,  etc.,  Turnpike  Co. 
v.  Springfield,  27  Ohio  St.  584.  See  also  Kelley 
v.  Cincinnati,  etc.,  Turnpike  Co.,  7  Ohio  Dec. 
(Reprint)  119,  1  Cine.  L.  Bui.  132. 

1.  Extension  of  City  Limits.  —  Turnpike  Co.  v. 
Kelley,  41  Ohio  St.  144;  Reg.  v.  Cottle,  3  Eng. 
L.  &  Eq.  474,  20  L.  J.  M.  C.  162.  See  also 
Lower  River  Road  Co.  v.  Riverside,  25  Ohio 
St.  658.  But  see  Cincinnati,  etc.,  Turnpike  Co. 
v.  Cincinnati,  5  Ohio  Dec.  (Reprint.)  299,  4 
Am.  L.  Rec.  325. 

Illinois  Rule.  —  In  Snell  v.  Chicago,  133  111. 
413,  it  was  held  that  it  must  be  considered  that 
the  company  accepted  its  charter  upon  the  im- 
plied understanding  that  the  right  to  use  the 
highway  for  a  toll-road  should  give  way  as  to 
such  part  thereof  as  might  afterwards  become 
subjected  to  the  control  and  government  of  an 
incorporated  city. 

A  gate  so  located  will  not  be  removed  at  the 
suit  of  a  private  person  who  shows  no  special 
damage  to  himself.  Kelley  v.  Cincinnati,  etc., 
Turnpike  Co.,  7  Ohio  Dec.  (Reprint)  119,  1 
Cine.  L.  Bui.  132. 

A  company  which  acts  merely  as  agent  or 
trustee  in  managing  the  road  for  the  benefit  of 
stockholders  and  creditors,  and  which  has  no 
beneficial  interest  in  the  road,  is  not  within  the 
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provision  of  an  act  forbidding  a  "  company 
*  *  *  incorporated  for  the  purpose  of  mak- 
ing any  turnpike,"  from  maintaining  a  tollgate 
within  the  limits  of  any  city  or  town.  Lower 
River  Road  Co.  v.  Riverside,  25  Ohio  St.  658. 

2.  Grant  Must  Be  Clear. —  Stormfeitz  v.  Manor 
Turnpike  Co.,  13  Pa.  St.  555. 

3.  Providence,  etc.,  Turnpike,  etc.,  Co.  v. 
Scranton,  175  Pa.  St.  290. 

4.  Statute  Requiring  Removal  Void.  —  Detroit 
v.  Detroit,  etc.,  Plank  Road  Co.,  43  Mich.  140. 

But  the  unauthorized  maintenance  of  a  gate 
in  a  village  street  is  a  public  nuisance  and  may 
be  abated.  Pontice,  etc.,  Plank-Road  Co.  v. 
Hilton,  69  Mich.  115. 

5.  Compensation  Provided  For.  —  Turnpike  Co. 
v.  Kelley,  41  Ohio  St.  144;  Madisonville  v. 
Walnut  Hill,  etc.,  Turnpike  Co.,  9  Ohio  Dec. 
(Reprint)  722,  17  Cine.  L.  Bui.  30. 

6.  Forbidding  Location  Granted  by  Charter.  — 
Highland  Park  v.  Detroit,  etc.,  Plank-Road  Co., 
95  Mich.  489.  See  also  Springfield,  etc.,  Turn- 
pike Co.  v.  Springfield,  27  Ohio  St.  584. 

7.  Gates  Cannot  Be  Changed.  —  State  v.  Nor- 
walk,  etc.,  Turnpike  Co.,  10  Conn.  157;  Hart- 
ford, etc.,  County  Soc.  v.  Hosmer,  12  Conn. 
361;  Snell  v.  Chicago,  133  111.  413;  Hartford, 
etc.,  Turnpike  Corp.  v.  Baker,  17  Pick.  (Mass.) 
432 ;  Louisville,  etc.,  Branch  Turnpike  Co.  v. 
Nashville,  etc.,  Turnpike  Co.,  2  Swan  (Tenn.) 
282 ;  State  v.  Clarksville,  etc.,  Turnpike  Co.,  2 
Sneed  (Tenn.)  88 ;  Gourley  v.  Nashville,  etc., 
Turnpike  Co.,  104  Tenn.  305.  See  also  Griffen 
v.  House,  18  Johns.  (N.  Y.)  397. 

8.  Gates  May  Be  Moved.  —  Maysville,  etc., 
Turnpike  Road  Co.  v.  Ratliff,  85  Ky.  244  ;  Bal- 
timore, etc.,  Turnpike  Co.  v.  Routzahn,  61  Md. 
37 ;  Detroit  v.  Detroit,  etc.,  Plank  Road  Co., 
12  Mich.  333;  Cheshire  Turnpike  v.  Stevens, 
10  N.  H.  133;  Fowler  v.  Pratt,  11  Vt.  369;  St. 
Joachim  v.  Pointe  Claire  Turnpike  Road  Co., 
24  Can.  Sup.  Ct.  486. 

9.  Bardstown,  etc.,  Turnpike  Co.  v.  Rodman, 
(Ky.  1890)  13  S.  W.  Rep.  917,  where  it  was 
held  that  the  president  and  directors,  if  acting 
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for  many  of  these  cases  were  decided  on  the  words  of  particular  charters  or 
statutes. 

3.  Of  Tollhouses  —  a.  On  Turnpike.  —  A  turnpike  company  may,  in 
general,  do  all  things  necessary  or  convenient  for  the  enjoyment  of  its  fran- 
chise, and  may  therefore  erect  a  tollhouse  upon  the  road,  for  the  convenience 
of  its  gatekeeper; 1  but  this  right  is  denied  in  Indiana  and  New  Jersey,  where 
it  is  held  that  the  erection  of  a  tollhouse  on  the  roadbed  is  an  additional 
servitude,  entitling  the  abutting  owner  to  compensation.2 

Turnpike  Must  Not  Be  Obstructed.  —  The  tollhouse  must  be  erected,  however,  so 
as  not  unnecessarily  to  straiten  the  road.  If  it  does  this  it  seems  that  it 
would  be  a  public  nuisance.3 

Use  Must  Be  for  Tollhouse.  —  The  right  of  the  company  to  build  a  tollhouse 
within  the  road  for  the  accommodation  of  its  toll-gatherers  does  not  justify  it 
in  renting  the  tollhouse  for  purposes  unconnected  with  the  road ; 4  and  where 
a  company  erected  a  tollhouse  partly  on  the  land  of  another,  under  a  license 
from  the  owner,  and  abandoned  the  house  as  a  tollhouse  and  removed  the 
gate,  it  was  held  to  be  a  nuisance  both  on  the  road  and  on  the  land.5 

b.  Outside  ,of  Turnpike.  —  The  company  has  no  right  to  appropriate 
land  outside  the  limits  of  the  turnpike,  in  the  absence  of  express  authority  or 
a  necessity  therefor;6  but  it  may,  of  course,  acquire  such  land  by  contract.7 

IV.  Operation  —  1.  Repair  —  a.  Duty  to  Repair. —  It  is  the  duty  of  a 
turnpike  company  to  keep  its  road  in  a  proper  state  of  repair,  and  free  from 
obstruction.8    This  duty  to  furnish  a  safe  and  convenient  road  for  the  use  of 


in  good  faith,  cannot  be  restrained,  at  the  suit 
of  the  stockholders,  from  exercising  such  power 
and  selling  the  abandoned  tollhouse. 

1.  Tollhouse  on  Turnpike. —  Straits  Turnpike 
Co.  v.  Hoadley,  n  Conn.  464;  Tucker  v.  Tower, 
9  Pick.  (Mass.)  109,  19  Am.  Dec.  350;  Ward 
v.  Marietta,  etc.,  Turnpike,  etc.,  Co.,  6  Ohio  St. 
15 ;  Kemper  v.  Cincinnati,  etc.,  Turnpike  Co., 
11  Ohio  392;  Ridge  Turnpike  Co.  v.  Stoever,  2 
W.  &  S.  (Pa.)  548;  Ridge  Turnpike  Co.  v. 
Stoever,  6  W.  &  S.  (Pa.)  378;  Maysville,  etc., 
Turnpike  Road  Co.  v.  Ratliff,  85  Ky.  244.  See 
also  Lancaster  Turnpike  Co.  v.  Rogers,  2  Pa. 
St.  114,  44  Am.  Dec.  179;  Wright  v.  Carter, 
27  N.  J.  L.  76,  reversed  in  court  of  errors  on 
this  point.  See  State  v.  Laverack,  34  N.  J.  L. 
208. 

What  Amount  of  Road  May  Be  Taken.  —  In 

Ridge  Turnpike  Co.  v.  Stoever,  6  W.  &  S.  (Pa.) 
378,  it  was  held  to  be  error  to  leave  to  the  jury 
the  question  whether  the  company  had  taken 
a  reasonable  amount  of  land  for  the  tollhouse. 

Tollhouse  Used  by  County.  —  Where  a  turn- 
pike corporation  uses  a  piece  of  land  as  a  resi- 
dence for  its  tollgatherer,  and  sells  all  its 
property  to  a  county,  the  county  has  the  right 
to  use  the  piece  of  land,  as  against  one  who 
had  obtained  possession  from  the  gatekeeper 
without  the  consent  of  the  company.  The  use 
of  the  tollhouse  by  the  company  is  not  incon- 
sistent with  the  use  for  which  it  was  acquired 
by  the  company.  Nicholas  County  v.  Hawkins, 
109  Ky.  679. 

2.  Tollhouse  on  Additional  Servitude,  —  Strat- 
lan  v .  Elliott,  83  Ind.  425  ;  Danville,  etc., 
Gravel  Road  Co.  v.  Campbell,  87  Ind.  57  ;  Per- 
kins v.  Moorestown,  etc.,  Turnpike  Co.,  48  N. 
J.  Eq.  499. 

It  was  said  in  Fisher  v.  Coyle,  3  Watts  (Pa.) 
407,  that  the  proper  method  was  to  buy  the  land, 
but  this  proposition  was  not  involved^  in  the 


case,  and  the  case  is  distinguished  in  Ridge 
Turnpike  Co.  v.  Stoever,  2  W.  &  S.  (Pa.)  548. 

3.  Turnpike  Must  Not  Be  Obstructed.  —  Tucker 
v.  Tower,  9  Pick.  (Mass.)  109,  19  Am.  Dec. 
35°- 

4.  Use  Must  Be  for  Tollhouse.  —  Fisher  v. 
Coyle,  3  Watts  (Pa.)  407.  See  also  Ridge  Turn- 
pike Co.  v.  Stoe/er,  2  W.  &  S.  (Pa.)  548,  6  W. 
&  S.  (Pa.)  378. 

5.  Abandoned  Tollhouse  a  Nuisance.  —  Lan- 
caster Turnpike  Co.  v.  Rogers,  2  Pa.  St.  114, 
44  Am.  Dec.  179. 

6.  Land  Outside  Turnpike" Cannot  Be  Taken.— 
Kemper  v.  Cincinnati,  etc.,  Turnpike  Co.,  11 
Ohio  392 ;  Lancaster  Turnpike  Co.  v.  Rogers,  2 
Pa.  St.  114,  44  Am.  Dec.  179.  See  also  Ridge 
Turnpike  Co.  v.  Stoever,  2  W.  &  S.  (Pa.)  548. 

7.  Land  May  Be  Bought.  —  Detroit,  etc.,  Plank- 
Road  Co.  v.  Detroit,  81  Mich.  562,  where  it  was 
held  that  land  so  bought  and  used  as  a  tollhouse 
was  exempt  from  taxation  under  a  statute  al- 
lowing the  company  to  pay  a  certain  tax  "  in 
lieu  of  all  other  taxation,"  since  such  land  was 
necessary  to  the  business  of  the  company. 

Land  Obtained  by  License.  —  Where  a  turn- 
pike company  has  erected  a  tollhouse  outside  of 
the  highway,  by  the  license  of  the  owner  of  the 
fee  to  use  the  ground  temporarily,  such  owner 
may  regain  possession  by  giving  reasonable  no- 
tice of  the  termination  of  the  license.  Harri- 
son, etc.,  Turnpike  Co.  v.  Roberts,  33  Ind.  246. 

8.  Duty  to  Repair. —  See  the  cases  throughout 
this  subsection.  See  generally  the  titles  High- 
ways, vol.  15,  p.  420  et  seq. ;  Streets  and  Side- 
walks, vol.  27,  p.  168  rt  seq. 

Liability  of  Town  to  Repair.  —  On  the  taking 
of  a  highway  for  a  turnpike  the  town  ceases 
to  be  liable  to  repair  it.  State  v.  Hampton,  2 
N  H.  22.  See  also  Chambersburg  v.  Manko, 
39  N.  J.  L.  496. 

If  a  turnpike  is  laid  out  in  part  over  an  old 
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travelers  arises  from  the  acceptance  of  the  charter  and  the  taking  of  toll,1  and 
if  the  company  wishes  to  escape  liability  for  defects  in  the  road,  it  seems  that 
it  should  be  able  to  do  so  by  giving  notice  of  such  defects  and  refusing  to  take 
toll.2  But  the  law  seems  to  be  that  the  company  is  not  excused  from  keeping 
the  road  in  repair  by  abandoning  it,  unless  the  corporation  is  dissolved. 3 
Where,  however,  the  turnpike  company  has  sold  all  its  property  and  franchises, 
it  is  no  longer  under  any  duty  to  repair.4  The  liability  extends  to  all  parts 
of  the  road  over  which  the  company  has  control,  and  to  added  sections  of  the 
road  as  well  as  to  the  part  originally  built.5  If  the  charter  requires  the  road 
to  be  kept  open  for  a  certain  width,  it  is  the  duty  of  the  company  to  keep  the 
whole  of  this  space  in  a  safe  condition  for  travel,6  and  if  the  charter  provides 
that  the  road  shall  be  of  a  certain  width  and  according  to  a  certain  plan,  if 
the  company  makes  the  road  wider  it  still  must  conform  to  that  plan  and  the 
company  is  liable  for  any  injuries  caused  outside  the  statutory  width.7  But  the 
duty  does  not  extend  to  a  part  of  the  road  on  which  it  is  illegal  to  collect  toll.8 


townway,  and  the  town  continues  to  make  the 
repairs  on  this  part  without  giving  any  notice 
to  the  corporation,  the  town  cannot  recover 
from  the  corporation  the  expense  of  making 
such  repairs.  Roxbury  v.  Worcester  Turnpike 
Corp.,  2  Pick.  (Mass.)  41. 

Where  a  turnpike  is  within  the  city  limits, 
the  city  may  make  a  contract  with  the  company 
whereby  the  former  agrees  to  make  repairs  in 
consideration  of  the  removal  of  the  gates. 
Providence,  etc.,  Turnpike,  etc.,  Co.  v.  Scran- 
ton,  175  Pa.  St.  290. 

Statutory  Requirements  as  to  Repairs.  —  For 
various  statutes  concerning  the  repair  of  turn- 
pikes, see  the  following  cases :  Detroit,  etc., 
Plank-Road  Co.  v.  Macomb  Circuit  Judge,  109 
Mich.  371  ;  People  v.  Grand  Rapids,  etc.,  Plank 
Road  Co.,  67  Mich.  5  ;  Lackawaxen  Turnpike 
Co.  v.  Com.,  9  Pa.  St.  20 ;  Louisville,  etc., 
Turnpike  Co.  v.  State,  3  Heisk.  (Tenn.)  129; 
White's  Creek  Turnpike  Co.  v.  Marshall,  2 
Baxt.  (Tenn.)  104;  State  v.  Bosworth,  13  Vt. 
402. 

1.  Duty  to  Repair  Due  to  Taking  of  Tolls.  — 

Goshen,  etc.,  Turnpike  Co.  v.  Sears,  7  Conn.  86  ; 
Baltimore,  etc.,  Turnpike  Road  v.  State,  71  Md. 
573  ;  Baltimore,  etc.,  Turnpike  Co.  v.  Bateman, 
68  Md.  389 ;  Baltimore,  etc.,  Turnpike  Co.  v. 
Cassell,  66  Md.  419  ;  Baltimore,  etc.,  Turnpike 
Road  v .  Crowther,  63  Md.  558 ;  Davis  v.  La- 
moille County  Plank  Road  Co.,  27  Vt.  602.  See 
also  Blood  v.  McCarty,  112  Cal.  561. 

Liability  After  Condemnation  for  Highway.  — 
Where  a  turnpike  road  has  been  laid  out  as  a 
highway,  the  company  is  under  the  obligation 
to  keep  it  in  repair  until  the  damages  are  paid, 
provided  it  continues  to  take  toll.  Marsh  v. 
Branch  Road,  etc.,  17  N.  H.  444. 

As  to  Liability  for  Nonrepair  to  One  Who  Has 
Not  Paid  Toll,  see  infra,  this  subsection,  Penal- 
ties for  Failure  to  Repair. 

2.  Escape  from  Liability  by  Refusal  to  Take 
Toll.  —  Randall  v.  Cheshire  Turnpike,  6  N.  H. 
147,  25  Am.  Dec.  453. 

3.  Abandonment  of  Road  No  Excuse  for  Non- 
repair. —  Reed  v.  Cornwall,  27  Conn.  48  (but 
see  Conn.  Gen.  Stat.  1866,  tit.  31,  §  93)  ;  Ken- 
ton County  Ct.  v.  Bank  Lick  Turnpike  Co.,  10 
Bush  (Ky.)  529 ;  Webster  v.  Larned,  6  Met. 
(Mass.)  522.  See,  however,  Matlock  v.  State, 
48  Ind.  425. 

By  Statute  in  Indiana  a  turnpike  company  may 
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abandon  the  road  if  it  takes  no  tolls  thereon. 
Stout  v.  Noblesville,  etc.,  Gravel  Road  Co.,  83 
Ind.  466. 

4.  No  Duty  to  Repair  After  Sale  of  Road.  — 

Wellsborough,  etc.,  Plank-Road  Co.  v.  Griffin, 
57  Pa.  St.  417. 

Lease  to  County.  —  Where  the  company  leases 
its  road  to  a  county,  it  seems  that  it  is  not  lia- 
ble for  injuries  caused  by  the  failure  of  the 
county  to  keep  the  road  in  repair.  Sinkhorn 
v.  Lexington,  etc.,  Turnpike  Co.,  112  Ky.  205. 

Liability  of  Lessees  of  Turnpike  to  Lessors.  — 
The  lessees  of  a  turnpike  road  are  liable  to  suit 
by  their  lessors  on  a  covenant  to  keep  the  road 
in  repair  (the  lessors  being  bound  so  to  do  by 
contract  with  the  government),  without  show- 
ing that  the  lessors  have  been  sued,  or  other- 
wise damnified,  in  consequence  of  the  road  be- 
ing out  of  repair,  and  their  responsibility  to  the 
state.  In  such  case,  the  measure  of  damages 
will  be  the  injury  the  public  has  sustained  by 
the  road  being  out  of  repair.  Jouitt  v.  Lewis, 
4  Litt.  (Ky.)  161. 

5.  Duty  to  Repair  Extends  to  All  Parts  of  Road. 
—  People  v.  Plainfield  Ave.  Gravel  Road  Co., 
105  Mich.  9  ;  Mathews  v.  Winooski  Turnpike 
Co.,  24  Vt.  480 ;  Noyes  v.  White  River  Turn- 
pike Co.,  11  Vt.  531. 

Turnpike  and  Railroad  on  Same  Location.  — 
Where  a  railroad  company  and  a  turnpike  com- 
pany have  their  roads  located  by  the  require- 
ments of  their  charter  over  and  across  the  same 
ground,  but  the  railroad's  right  accrues  first  by 
priority  of  its  charter,  though  both  are  con- 
structed at  the  same  time,  the  turnpike  com- 
pany is  responsible  for  injuries  sustained  by  its 
travelers  occasioned  by  the  want  of  proper  rail- 
ings at  the  crossing  of  the  railroad.  Zuccarello 
v.  Nashville,  etc.,  R.  Co.,  3  Baxt.  (Tenn.)  364. 

6.  Whole  Width  of  Road  to  Be  Repaired. — 
Baltimore,  etc.,  Turnpike  Co.  v.  Hebb,  88  Md. 
132;  Baltimore,  etc.,  Turnpike  Co.  v.  Cassell, 
66  Md.  419;  Baltimore,  etc.,  Turnpike  Road  v. 
Crowther,  63  Md.  558  ;  Wilson  v.  Susquehannah 
Turnpike  .  Road  Co.,  21  Barb.  (N.  Y.)  68; 
Schutz  v.  Dalles,  etc.,  Road  Co.,  7  Oregon  259. 

7.  Road  Wider  than  Required  by  Charter.  — 
Franklin  Turnpike  Co.  v.  Crockett,  2  Sneed 
(Tenn.)  263. 

8.  No  Duty  to  Repair  When  No  Toll  Can  Be 
Collected.  —  Sherwood  v.  Weston,  18  Conn.  32; 
Madisonville  v.  Walnut  Hills,  etc.,  Turnpike 
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Bridges  forming  part  of  a  turnpike  road  must  be  kept  in  repair,1  but  a 
turnpike  company  is  under  no  liability  to  repair  a  bridge  which  does  not  form 
part  of  its  road.* 

b.  Penalties  for  Failure  to  Repair  —  (i)  Liability  for  Injuries. —  If 
a  turnpike  company  fails  to  keep  its  road  in  a  proper  state  of  repair  it  is  liable 
for  injuries  caused  by  such  lack  of  repair,3  subject,  of  course,  to  the  ordinary 
limitation  that  a  traveler  guilty  of  contributory  negligence  cannot  recover.4 

Degree  of  Care  Required.  —  In  general  it  may  be  said  that  turnpike  companies 
are  bound  to  use  ordinary  care  and  diligence  in  the  repair  of  their  roads  and 
bridges,  and  are  not  responsible  if  accidents  occur  by  reason  of  some  hidden 
defect.  The  same  diligence  is  required  which  is  demanded  of  towns  to  insure 
the  safety  of  travelers  upon  the  highway ; 5  but  ignorance  of  the  defect  is  no 
excuse  when  ordinary  care  would  have  discovered  it.6 

Who  May  Recover.  —  In  order  to  sustain  an  action  for  personal  injuries  incurred 


Co.,  9  Ohio  Dec.  (Reprint)  722,  17  Cine.  L. 
Bui.  30. 

It  seems  that  a  turnpike  road  is  not  liable 
for  defects  on  a  turnpike  before  the  latter  is 
repaired  and  gates  erected,  it  having  been  pre- 
viously a  public  road.  Sherwood  v.  Weston,  18 
Conn.  32. 

1.  Duty  to  Repair  Bridges.  —  Wayne  County 
Turnpike  Co.  v.  Berry,  5  Ind.  286 ;  Board  of 
Internal  Imp.  v.  Scearce,  2  Duv.  (Ky.)  576; 
People  v.  Plainfield  Ave.  Gravel-Road  Co.,  105 
Mich.  9 ;  Randall  v.  Cheshire  Turnpike,  6  N. 
H.  147,  25  Am.  Dec.  453  ;  Allen  v.  Smith, 
(Tenn.  Ch.  1898)  47  S.  W.  Rep.  206;  Mur- 
freesboro,  etc.,  Turnpike  Co.  v.  Barrett,  2 
Coldw.  (Tenn.)  508. 

It  is  the  duty  of  turnpike  companies  to  bridge 
nonfordable  streams.  Schutz  v.  Dalles  Military 
Road  Co.,  7  Oregon  259 ;  People  v.  Hillsdale, 
etc.,  Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  254. 

Who  May  Enforce  Duty  to  Repair  Bridges.  — 
A  board  of  county  commissioners,  unless  ex- 
pressly authorized,  has  no  power  to  compel  a 
turnpike  company  to  keep  its  bridges  in  repair. 
State  v.  Zanesville,  etc.,  Turnpike  Road  Co., 
16  Ohio  St.  308. 

2.  Bridge  Not  Part  of  Road.  —  Where  a  stat- 
ute provides  that  the  company  may  collect  tolls 
when  twelve  miles  are  completed,  and  may  erect 
one  gate  for  every  six  miles  thereafter  com- 
pleted, the  six-mile  stretches  need  not  be  con- 
tiguous to  the  twelve-mile  stretch,  nor  to  each 
other,  and  the  company  is  under  no  liability  to 
repair  a  bridge  situated  in  the  space  between 
two  of  these  stretches.  State  v.  Morris  Turn- 
pike Co.,  4  N.  J.  L.  187. 

Where  the  act  incorporating  a  turnpike  com- 
pany provided  that  all  bridges  over  such  rivers 
and  streams  as  towns  had  not  previously  by 
law  been  liable  to  build  and  maintain,  should 
be  built  and  maintained  by  the  company,  it  was 
held  that  the  company  was  obliged  to  build  and 
maintain  bridges  only  where,  by  the  elevation 
of  the  turnpike  road,  they  became  neressnrv  i-ver 
openings  for  the  outlet  of  water,  though  none 
were  necessary  before,  and  also  where  the  road 
passed  over  such  small  bridges  as  had  usually 
been  erected  by  the  districts,  in  the  usual  mode 
of  repairing  highways  ;  the  general  law  requir- 
ing all  other  bridges  to  be  built  and  maintained 
by  the  town  where  situated.  Waterbury  v. 
Clark,  4  Day  (Conn.)  198.  See  also  Canaan 
V.  Greenwoods  Turnpike  Co.,  1  Conn.  j. 
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3.  Liability  for  Injuries  Caused  by  Lack  of  Re- 
pair —  Connecticut.  —  Goshen,  etc.,  Turnpike 
Co.  v.  Sears,  7  Conn.  86. 

Indiana.  —  Brookville,  etc.,  Turnpike  Co.  v. 
Pumphrey,  59  Ind.  78,  26  Am.  Rep.  76 ;  Wayne 
County  Turnpike  Co.  v.  Berry,  5  Ind.  286. 

Maryland.  —  Washington,  etc.,  Turnpike  Co. 
v.  Case,  80  Md.  36 ;  Baltimore,  etc.,  Turnpike 
Co.  v.  Cassell,  66  Md.  419. 

Michigan.  —  Carver  v.  Detroit,  etc.,  Plank 
Road  Co.,  61  Mich.  584. 

Missouri.  - —  Ashby  v.  Elsberry,  etc.,  Gravel 
Road  Co.,  99  Mo.  App.  178. 

New  Jersey.  —  Ward  v.  Newark,  etc.,  Turn- 
pike Co.,  20  N.  J.  L.  323. 

New  York.  —  Ireland  v.  Oswego,  etc.,  Plank 
Road  Co.,  13  N.  Y.  526. 

Pennsylvania.  —  Lancaster  Ave.  Imp.  Co.  v. 
Rhoads.  116  Pa.  St.  377,  2  Am.  St.  Rep.  608; 
Kreider  v.  Lancaster,  etc.,  Turnpike  Co.,  162) 
Pa.  St.  S3 7 ;  Born  v.  Allegheny,  etc.,  Plank 
Road  Co.,  101  Pa.  St.  334. 

Tennessee.  —  Zuccarello  v.  Nashville,  etc., 
R.  Co.,  3  Baxt.  (Tenn.)  364. 

Vermont.  —  Davis  v.  Lamoille  County  Plank 
Road  Co.,  27  Vt.  602 ;  Mathews  v.  Winooski 
Turnpike  Co.,  24  Vt.  480 ;  Noyes  v.  White 
River  Turnpike  Co.,  11  Vt.  531. 

Where  a  statute  provides  that  the  company 
shall  have  the  right  to  take  tolls  when  the  road 
shall  be  approved  by  inspectors,  the  company  is 
liable  for  injuries  caused  by  want  of  repairs, 
even  though  the  road  is  in  the  same  state  as 
when  approved  by  the  inspectors.  Lord  v. 
Fifth  Massachusetts  Turnpike  Corp.,  16  Mass. 
106. 

4.  Contributory  Negligence.  —  See  that  title, 
vol.  7,  p.  368. 

5.  Only  Ordinary  Care  Required  —  Hender- 
son, etc.,  Gravel  Road  Co.  v.  Cosby,  103  Ky. 
182;  Board  of  Internal  Imp.  v.  Scearce,  2  Duv. 
(Ky.)  576;  Ward  v.  Newark,  etc.,  Turnpike 
Co.,  20  N.  J.  L.  323  ;  Townsend  v.  Susquehan- 
nah  Turnpike  Road  Co.,  6  Johns.  (N.  Y.)  90; 
Mathews  v.  Winooski  Turnpike  Co.,  24  Vt. 
480.  And  see  generally  the  titles  Highways, 
vol.  15,  p.  420  et  seq.;  Negligence,  vol.  21,  p. 
455  et  seq.;  Streets  and  Sidewalks,  vol.  27, 
p.  168  et  seq. 

6.  Ignorance  of  Defect  No  Defense.  —  Brook- 
ville, etc..  Turnpike  Co.  v.  Pumphrey,  59  Ind. 
78,  26  Am.  Rep.  76 ;  Born  v.  Allegheny,  etc., 
Plank  Road  Co.,  10  j  Pa.  St,  334. 
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by  reason  of  a  defect  in  the  road  it  is  not  necessary  that  the  plaintiff  should 
show  that  he  has  paid  toll,1  but  where  a  statute  gives  a  remedy  for  injuries 
caused  by  defects  to  any  person  "  from  whom  toll  is  demandable,"  no  recovery 
can  be  had  unless  the  plaintiff  is  such  a  person ; a  but  it  is  not  necessary  that 
he  should  be,  at  the  time  of  the  injury,  passing,  or  intending  to  pass,  through 
or  near  any  tollgate.3 

(2)  Indictment.  — ■  A  turnpike  company  may  be  indicted  for  failure  to  keep 
its  road  in  repair,  even  though  there  are  other  remedies  given  by  statute.4 
It  is  no  defense  to  such  an  indictment  that  the  company  had  no  funds  with 
which  to  repair  the  road,5  or  that  a  town  agreed  to  keep  the  road  in  repair,6 
or  that  part  of  the  route  is  an  old  highway,  for  taking  tolls  is  enough  to 
preclude  the  company  from  setting  up  such  a  defense.7 

(3)  Forfeiture  of  Franchise.  —  Failure  to  repair  may  be  a  ground  for 
declaring  a  forfeiture  of  the  charter  of  the  corporation.8 

(4)  Statutory  Penalties  —  (a)  Proceedings  to  Declare  Road  Free  from  Toll.  —  In 
many  states  there  are  statutes  providing  that,  on  the  failure  of  a  turnpike 
company  to  keep  its  road  in  repair,  the  gates  shall  be  opened  until  the  road  is 
again  put  in  repair;  and  a  method  is  provided,  varying  in  each  state,  for 
enforcing  this  penalty.9 


1.  Payment  of  Toll  Not  Essential. —  Washing- 
ton, etc.,  Turnpike  Co.  v.  Case,  80  Md.  36 ; 
Evans  v.  New  Brunswick,  etc.,  Turnpike  Co., 
59  N.  J.  L.  3  ;  Lancaster  Ave.  Imp.  Co.  v. 
Rhoads,  116  Pa.  St.  377,  2  Am.  St.  Rep.  608. 

Where  the  plaintiff  paid  toll  up  to  a  certain 
point  and  after  reaching  that  point  changed  his 
mind  and  continued  on  the  turnpike,  and  was 
injured  by  reason  of  a  defect  in  the  road,  he 
may  recover  from  the  company.  He  is  not  a 
trespasser.  Mabrey  v.  Cape  Girardeau,  etc., 
Gravel  Road  Co.,  92  Mo.  App.  596. 

2.  Statutory  Remedy.  —  Williams  v.  Hingham, 
etc.,  Turnpike  Corp.,  4  Pick.  (Mass.)  341. 

A  Person  Exempt  from  the  payment  of  toll, 
who  has  nevertheless  commuted  for  his  toll, 
is  a  person  from  whom  toil  is  demandable. 
Brown  v.  Winooski  Turnpike  Co.,  23  Vt.  104. 

3.  Intent  to  Pass  Tollgate  Unnecessary.  — 
Brown  v.  Winooski  Turnpike  Co.,  23  Vt.  104. 

4.  Indictment  for  Failure  to  Repair.  —  See  vol. 
22  Encyc.  of  Pl.  and  Pr.,  p.  220,  and  see  also 
the  following  cases  :  Baltimore,  etc.,  Turnpike 
Road  v.  State,  63  Md.  573  ;  Com.  v.  Worcester 
Turnpike  Corp.,  3  Pick.  (Mass.)  327  ;  State  v. 
Godwinsville,  etc.,  Macadamized  Road  Co.,  49 
N.  J.  L.  266. 

A  statute  making  it  an  indictable  offense  to 
allow  a  tollgate  to  be  out  of  repair  includes  the 
road  as  well  as  the  tollgate.  Fayetteville,  etc., 
Turnpike  Co.  v.  State,  15  Lea  (Tenn.)  578. 

The  object  of  the  prosecution  by  indictment 
for  nuisance  to  highways  is  not  for  the  punish- 
ment of  the  defendant,  but  for  the  repair  of  the 
highway  when  it  is  out  of  repair,  or  the  re- 
moval of  the  nuisance  when  the  highway  is  ob- 
structed. People  v.  Branchport,  etc.,  Plank 
Road  Co..  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim. 
(N.  Y.)  604. 

5.  Lack  of  Funds  No  Defense.  —  Baltimore,  etc., 
Turnpike  Road  v.  State,  63  Md.  573  ;  Water- 
ford,  etc.,  Turnpike  Co.  v.  People,  9  Barb.  (N. 
Y.)  161  ;  Birmingham,  etc.,  Turnpike  Road  v. 
Com.,  1  Penny.  (Pa.)  458. 

6.  Agreement  with  Town  No  Defense.  —  Com. 
v.  Worcester  Turnpike  Corp.,  3  Pick.  (Mass.) 
327. 
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7.  Fact  that  Turnpike  Was  Highway  No 
Defense.  —  Com.  v.  Worcester  Turnpike  Corp., 
3  Pick.  (Mass.)  327. 

8.  Failure  to  Repair  Ground  of  Forfeiture.  — 

See  infra,  this  title,  V.  Abandonment,  Dissolu- 
tion, and  Forfeiture. 

9.  Statutory  Proceedings  to  Declare  Road  Open. 
—  See  vol.  22  Encyc.  of  Pl.  and  Pr.,  p.  222, 
and  see  the  following  cases : 

Illinois.  —  Elston,  etc.,  Gravel  Road  Co.  v. 
People,  96  111.  586. 

Maryland.  —  Back  River  Neck  Turnpike  Co. 
v  Homberg,  96  Md.  430 ;  Williamsport,  etc., 
Turnpike  Co.  v.  Startzman,  86  Md.  363. 

Nezv  Jersey.  — ■  State  v.  Trenton,  etc.,  Turn- 
pike Co.,  34  N.  J.  L.  182;  Bergen  Turnpike  Co. 
v.  State,  25  N.  J.  L.  554;  State  v.  Williams- 
town,  etc.,  Turnpike  Co.,  24  N.  J.  L.  547. 

New  York.  —  People  v.  Martin,  (Supm.  Ct. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  516;  Braden  v. 
Berry,  20  Wend.  (N.  Y.)  55 ;  Williams  v. 
Smith,  6  Cow.  (N.  Y.)  166;  Trowbridge  v. 
Baker,  1  Cow.  (N.  Y.)  251. 

Pennsylvania.  —  Birmingham,  etc.,  Turnpike 
Road  v.  Com.,  1  Penny.  (Pa.)  458. 

Tennessee.  —  White's  Creek  Turnpike  Co.  v. 
Marshall,  2  Baxt.  (Tenn.)  104. 

Canada.  —  Atty.-Gen.  v.  Vaughan  Road  Co., 
21  Can.  Sup.  Ct.  631. 

Unconstitutional  Statute.  —  A  statute  which 
authorizes  the  opening  of  a  turnpike  as  a  free 
road  whenever  it  has  been  out  of  repair  for  six 
months,  and  which  does  not  give  a  right  to  jury 
trial,  is  in  violation  of  the  United  States  Consti- 
tution, Fourteenth  Amendment,  providing  that 
no  person  shall  be  deprived  of  his  property 
without  due  process  of  law.  Salt  Creek  Valley 
Turnpike  Co.  v.  Parks,  50  Ohio  St.  568  ;  West 
Alexandria,  etc.,  Turnpike  Road  Co.  v.  Gay,  50 
Ohio  St.  583. 

Alabama  Act  of  Feb.  17,  1854,  authorizing 
the  tollgates  of  any  plank-road  company  to  be 
thrown  open  on  the  report  of  commissioners 
appointed  by  the  probate  court,  is  unconstitu- 
tional, as  impairing  the  obligation  of  the  con- 
tract between  the  company  and  the  state,  and 
takes  away  the  franchise  without  compensation 
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(b)  Finei.  —  It  is  also  sometimes  provided  that  the  company  shall  be  subject 
to  a  fine  for  every  week  the  road  is  left  in  a  defective  condition.1 

c.  Repair  by  Municipality.  —  A  question  of  considerable  difficulty,  con- 
cerning which  there  is  little  authority,  is  as  to  the  right  of  a  municipality  to 
improve  or  repair  a  turnpike  within  its  limits,  and  to  assess  the  cost  thereof  to 
the  abutting  owner.  It  seems  clear,  on  the  one  hand,  that  a  mere  power  in  a 
city  charter  to  vacate  and  re-lay  streets  will  not  authorize  the  city  to  alter  the 
route  of  the  turnpike ;  3  and  that,  on  the  other  hand,  it  must  necessarily  result, 
from  the  rule  that  a  turnpike  is  a  public  highway,3  that  a  city  may  make  rea- 
sonable rules  and  regulations  not  inconsistent  with  the  full  use  of  the  street  as 
a  turnpike.4  Accordingly  it  has  been  held  that  a  city  may  construct  sewers  in 
the  turnpike,  and  assess  the  cost  thereof  to  the  abutters,  in  like  manner  as  in 
the  case  of  an  ordinary  street.5  Between  these  two  extremes  the  law  cannot 
be  said  to  be  settled,  but  the  weight  of  authority  seems  to  be  that  the  munici- 
pality, if  authorized  to  improve  its  streets,  may  make  repairs  and  improve- 
ments on  a  turnpike  within  its  limits,  and  the  abutter  cannot  set  up,  as  a 
defense  to  an  assessment  thereof,  the  right  of  the  turnpike  company,  whether 
such  company  owns  the  fee  in  the  roadbed,6  or  merely  has  an' easement  therein.7 
It  has  been  held,  however,  that  a  turnpike,  although  a  public  highway,  is  not 
a  street  within  the  terms  of  a  statute  authorizing  a  city  to  a3sess  abutters  on 


or  due  process  of  law.  Powell  v.  Sammons,  31 
Ala.  552. 

Where  a  charter  provides  for  a  certain  rem- 
edy in  case  of  failure  to  keep  in  repair,  this 
becomes  a  part  of  the  contract  between  the  state 
and  the  corporation,  and  subsequent  legislation 
cannot  provide  other  remedies  and  penalties 
which  would  increase  its  burdens  or  abridge 
its  rights.  Habersham,  etc.,  Turnpike  Co.  v. 
Taylor,  73  Ga.  552. 

But  a  turnpike  company  is  subject  to  the  po- 
lice power  of  the  state,  and  where  the  charter 
provides  no  remedy,  a  subsequent  statute  giv- 
ing a  remedy  in  case  of  failure  to  repair  does 
not  impair  the  obligation  of  any  contract,  pro- 
vided that  such  act  does  not  materially  increase 
the  burden  or  abridge  the  rights  of  the  com- 
pany. Davis  v.  Vernon  Shell  Road  Co.,  103 
Ga.  491. 

Statutory  Remedy  Excludes  Injunction.  —  It 
has  been  held  that  if  a  statute  gives  a  special 
remedy  by  throwing  open  the  gates,  a  bill  in 
equity  to  restrain  the  collection  of  tolls  will 
not  lie.  Com.  v.  Wellsboro,  etc.,  Plank-Road 
Co.,  35  Pa.  St.  152. 

As  to  Whether  Statutory  Remedy  Excludes 
Indictment,  see  22  Encyc.  of  Pl.  and  Pr.,  p. 
220. 

Contract  to  Keep  in  Repair.  —  Were  a  county 
allows  a  turnpike  company  to  use  a  highway  on 
condition  of  keeping  it  in  repair,  and  the  com- 
pany allows  the  road  to  be  out  of  repair,  the 
county  is  not  confined  to  statutory  proceedings 
for  the  forfeiture  of  the  franchise,  etc.,  but 
may  sue  for  a  rescission  of  the  contract. 
Daviess  County  v.  Daviess  Gravel-Road  Co., 
(Ky.  1901)  63  S.  W.  Rep.  752. 

1.  Fine.  —  Piggv.  Com.,  (Ky.  1896)  37  S.  W. 
Rep.  82  ;  Com.  v.  Falmouth,  etc.,  Turnpike  Road 
Co.,  (Ky.  1895)  30  S.  W.  Rep.  883;  Francis 
v.  Weaver,  76  Md.  457. 

2.  Cannot  Alter  Route  of  Turnpike.  —  Quinn 
v.  Paterson,  27  N.  J.  L.  35. 

3.  Turnpike  a  Public  Highway.  —  See  ^upra, 
this  title,  II.  Nature  and  Powers. 
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4.  Regulations  Consistent  with  Use  of  Street  as 
Turnpike.  —  State  v.  New  Brunswick,  30  N.  J. 
L.  395,  32  N.  J.  L.  548 ;  Chambersburg  v. 
Manko,  39  N.  J.  L.  496 ;  Elmendorf  v.  Albany, 
17  Hun  (N.  Y.)  81;  Wilson  v.  Allegheny,  79 
Pa.  St.  272. 

5.  Construction  of  Sewer. —  Lewis  v.  Schmidt, 
(Ky.  1897)  43  S.  W.  Rep.  433;  Huelfeld  v. 
Covington,  (Ky.  1901)  60  S.  W.  Rep.  296. 

6.  Fee  Owned  by  Company.  —  State  v.  Passaic, 
42  N.  J.  L.  524;  Elmendorf  v.  Albany,  .7  Hun 
(N.  Y.)  81. 

7.  Easement.  —  Bagg  v.  Detroit,  5  Mich.  336; 
State  v.  Jersey  City,  26  N.  J.  L.  444 ;  State  v. 
New  Brunswick,  30  N.  J.  L.  395 ;  People  v. 
Cummings,  166  N.  Y.  110.  See  also  State  v. 
New  Brunswick,  32  N.  J.  L.  548. 

But  if  the  statute  under  which  the  city  claims 
authority  to  make  the  assessment  distinguishes 
between  turnpikes  and  ordinary  streets,  the  rule 
is  different.  Sprague  v.  Linwood,  7  Ohio  Dec. 
(Reprint)  123,  1  Cine.  L.  Bui.  133. 

Where  the  charter  of  a  city  provides  that  the 
city  may  make  public  improvements  and  assess 
the  expense  upon  land  touching  the  improved 
street  and  against  any  plank-road  company  oc- 
cupying any  portion  thereof,  the  city's  authority 
is  not  limited  to  the  improvement  of  streets 
under  its  exclusive  control.  It  may  repave  a 
street  in  which  a  plank-road  company  maintains 
its  roadways  and  assess  the  company  therefor, 
even  though  the  company  owns  no  land  border- 
ing on  the  road.  People  v.  Cummings,  166  N. 
Y.  110,  reversing  53  N.  Y.  App.  Div.  36. 

Town  May  Collect  from  Company  Amount  Ex- 
pended in  Repairs. —  In  Versailles,  etc.,  Turnpike 
Co.  v.  Versailles,  (Ky.  1889)  10  S.  W.  Rep.  280, 
it  is  said  that  while  a  duty  is  imposed  upon  the 
town  to  keep  its  streets  in  a  condition  fit  for 
public  use,  and  power  is  given  to  levy  and  col- 
lect necessary  taxes  for  that  purpose,  including 
the  street  upon  which  the  company's  road  is,  the 
company  is  not  released  from  its  obligation  to 
repair,  nor  can  it  claim  exemption  from  its 
original  undertaking  to  keep  in  proper  repair, 
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streets  within  its  limits,  such  decisions  being  based  on  the  consideration  that 
the  abutter,  being  already  liable  to  the  payment  of  toll  for  the  use  of  the  street, 
should  not  be  obliged  to  contribute  further  to  its  maintenance.1 

Change  of  Grade.  —  Whether  a  turnpike  company  may  be  required  by  a  munici- 
pality to  change  the  grade  of  its  road  so  as  to  conform  to  the  grade  of  the  city 
streets,  is  a  question  as  to  which  there  is  a  still  greater  lack  of  decisions.  But 
it  seems  that  the  police  power  of  the  state  extends  to  changing  the  grade  of 
the  streets  whenever  necessary  for  the  public  good,  and  so,  if  duly  authorized 
by  the  legislature,  a  municipality  may  insist  upon  a  change  of  grade.8  But  if 
the  company  has  by  charter  a  right  to  grade  its  road,  the  city  has  no  authority 
to  take  away  this  power.  Nevertheless  this  right  is  subject  to  the  police  power 
of  the  state,  and  if  the  city  is  put  to  expense  in  making  intersecting  streets 
conform  to  the  altered  grade  of  the  turnpike,  it  may  demand  reimbursement 
from  the  company.3 

2.  Liability  for  Negligence  of  Agents.  —  A  turnpike  company,  like  any  other 
employer,  is  liable  for  injuries  caused  by  the  negligence  of  its  agents,4  but  not 
for  injuries  occasioned  by  their  wilful  misconduct.5 

3.  Tolls  —  a.  Definition.  —  Toll  is  a  tribute  paid  for  the  privilege  of 
passing  in  one's  own  conveyance  over  the  road  of  another.6  Its  distinctive 
characteristic  is  that  it  is  paid  for  passage,  and  not  for  carriage,  for  a  privilege, 
and  not  for  a  service.7 


that  part  of  its  road  within  the  town  limits, 
until  it  has  ratably  diminished  its  toll ;  it  can- 
not claim  and  enjoy  the  benefit  of  the  full 
amount  of  tolls  on  its  road,  and  at  the  same 
time  shift  the  burden  of  keeping  it,  or  any  part 
of  it,  in  repair,  to  the  town.  , 

Where  a  turnpike  company  contracted  with  a 
town  to  keep  the  road  in  repair,  and  later  a 
street  railway  was  built,  without  the  consent 
of  the  company,  over  the  road,  thus  increasing 
the  cost  of  repair,  it  was  held  that  a  mere  in- 
crease in  the  cost  of  repair  was  not  sufficient  to 
absolve  it  from  its  liability  under  the  contract, 
and  that  the  town  could  recover  from  the  com- 
pany the  cost  of  making  such  repairs.  Win- 
chester, etc.,  Turnpike  Road  Co.  v.  Winchester, 
(Ky.  1895)  32  S.  W.  Rep.  170. 

1.  Turnpike  Not  a  Street  — Wilson  v.  Alle- 
gheny, 79  Pa.  St.  272 ;  Breed  v.  Allegheny,  85 
Pa.  St.  214.  See  also  dissenting  opinion  of 
Campbell,  J.,  in  Bagg  v.  Detroit,  5  Mich. 
336. 

As  to  this  reason  it  may  be  observed  that 
an  abutter  so  situated  is  generally  by  statute 
exempt  from  the  payment  of  toll.  Even  if  not 
so  exempted  there  seems  no  reason  why  he 
should  not  bear  his  share  of  the  expense  of  a 
public  improvement.  His  injury  is  not  different 
in  kind  from  that  incurred  by  his  fellow  citi- 
zens on  other  streets,  who  also  have  to  pay  toll. 
That  they  use  the  streets  less  often  is  merely  a 
difference  in  degree,  not  in  kind.  The  argu- 
ment that  the  company  is  relieved  from  the  ex- 
pense of  repairs  while  continuing  to  receive 
tolls,  is  of  no  force,  for  the  remedy  for  failure 
to  repair  is  ample.  See  supra,  this  section, 
Penalties  for  Failure  to  Repair. 

Act  Pa.  May  22,  1883,  giving  municipalities 
power  to  order  the  paving  of  sidewalks  on 
"  lands  abutting  on  and  along  the  sides  of  turn- 
pike roads,"  confers  no  authority  on  a  munici- 
pality to  order  the  paving  of  a  footway  within 
the  limits  of  a  turnpike.  Milesburg  v.  Green, 
22  W.  N.  C.  (Pa.)  180. 
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2.  Right  of  Municipality  to  Change  Grade.  — 

State  v.  New  Brunswick,  30  N.  J.  L.  397 ; 
Fayetteville,  etc.,  R.,  etc.,  Co.  v.  Fayetteville, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  223. 
See  also  Ft.  Wayne  Land,  etc.,  Co.  v.  Maumee 
Ave.  Gravel  Road  Co.,  132  Ind.  80. 

Eight  of  Turnpike  to  Change  Grade.  —  A  turn- 
pike company  may,  of  course,  change  the  grade 
of  its  road  so  as  to  make  it  conform  to  charter 
requirements,  without  making  compensation  to 
the  abutting  owners.  Green  v.  City,  etc.,  R. 
Co.,  78  Md.  294. 

Change  of  Grade  When  Turnpike  Crossed  by 
Railroad.  —  Where  a  railroad  bridge  crosses  a 
turnpike  and  is  too  low,  if  the  expense  of  rais- 
ing the  bridge  is  very  great,  the  railroad  may  be 
authorized  to  lower  the  grade  at  its  own  ex- 
pense. Wooster  Turnpike  Co.  v.  Cincinnati, 
etc.,  R.  Co.,  8  Ohio  Cir.  Dec.  269. 

3.  Reimbursement  of  Expenses  Caused  by  Altered 
Grade.  —  Baltimore  v.  Baltimore,  etc.,  Turnpike 
Road,  80  Md.  535. 

4.  Liability  for  Negligence  of  Agents.  —  Nobles- 
ville,  etc.,  Gravel  Road  Co.  v.  Gause,  76  Ind. 
142,  40  Am.  Rep.  224;  Dudley  v.  Canal  Bank, 
5  La.  Ann.  297  ;  Hydes  Ferry  Turnpike  Co.  v. 
Yates,  108  Tenn.  428.  And  see  for  an  ex- 
haustive discussion  as  to  the  extent  of  an  em- 
ployer's liability  for  the  acts  of  his  agent,  the 
title  Agency,  vol.  1,  p.  1151  et  seq. 

5.  Wilful  Misconduct.  —  Brannen  v.  Kokomo, 
etc.,  Gravel  Road  Co.,  115  Ind.  115,  7  Am.  St. 
Rep.  411. 

6.  Definition.  —  State  v.  Haight,  30  N.  J.  L. 
447- 

7.  Distinctive  Characteristic  —  State  v.  Haight, 
30  N.  J,  L.  447 ;  Boyle  v.  Philadelphia,  etc., 
R.  Co.,  54  Pa.  St.  314.  See  also  Pennsylvania 
R.  Co.  v.  Sly,  65  Pa.  St.  210. 

Thus,  in  State  v.  Haight,  30  N.  J.  L.  447,  it 
was  held  that  a  railroad  company,  furnishing  its 
own  means  of  conveyance,  carrying  nothing  but 
passengers,  and  charging  a  certain  price  as  fare, 
cannot  be  considered  a  toll-collecting  company. 
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b.  Right  to  Tolls  a  Franchise — General.  —  The  right  to  take 
tolls  is  a  franchise,  and  cannot  be  exercised  save  by  legislative  permission.1 

Delegation  of  Legislative  Authority.  —  The  legislature  may  delegate  the  right  of 
granting  the  franchise  to  take  tolls,  but  unless  expressly  authorized  no  board 
or  court  may  exercise  the  power,2  and  the  officials  clothed  with  this  delegated 
power  cannot  in  turn  delegate  it  to  another.3 

Right  Acquired  by  Prescription.  —  It  has  been  held  that  the  right  to  take  tolls 
may  be  acquired  by  prescription,4  but  it  is  extremely  doubtful  whether  any 
such  doctrine  obtains  in  the  United  States.5 

Sale  of  Franchise  on  Execution.  —  The  franchise  to  take  tolls  is  not  subject  to  be 
sold  on  execution  at  common  law.6  And  the  exemption  of  the  franchise  from 
levy  will  protect  all  property  essentially  necessary  to  its  exercise,  for  the 
reason  that  the  franchise  was  conferred  for  a  public  purpose  and  so  there 
should  be  no  disposition  of  the  property  except  in  a  mode  which  will  secure 
a  continuance  of  the  franchise  for  the  benefit  of  the  public.7  But  authority 
to  levy  on  and  sell  the  franchise  is  generally  given  by  statute,8  and  the  pur- 


1.  Eight  to  Tolls  a  Franchise —  United  States. 
■ — Covington,  etc.,  Turnpike  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578. 

Alabama.  —  Powell  v.  Sammons,  31  Ala.  552. 

California.  —  Bartrara  v.  Central  Turnpike 
Co.,  25  Cal.  283  ;  Truckee,  etc.,  Turnpike  Road 
Co.  v.  Campbell,  44  Cal.  89. 

Colorado.  —  Estes  Park  Toll  Road  Co.  v.  Ed- 
wards, 3  Colo.  App.  74 ;  Virginia  Canon  Toll 
Road  Co.  v.  People,  22  Colo.  429. 

Kentucky.  —  Com.  v.  Lexington,  etc.,  Turn- 
pike Road  Co.,  6  B.  Mon.  (Ky.)  397  ;  Winches- 
ter, etc.,  Turnpike  Road  Co.  v.  Croxton,  98  Ky. 
739.  See  also  Kennedy  v.  Crum,  (Ky.  1894)  26 
S.  W.  Rep.  190. 

Maine.  —  Wadsworth  v.  Smith,  11  Me.  278, 
26  Am.  Dec.  525. 

Massachusetts.  —  See  also  Fales  v.  Whiting, 
7  Pick.  (Mass.)  232. 

North  Carolina.  —  See  also  Buncombe  Turn- 
pike Co.  v.  Newland,  4  Dev.  L.  (15  N.  Car.) 
463- 

Ohio.  —  Seymour  v.  Milford,  etc.,  Turnpike 
Co.,  10  Ohio  476;  Salt  Creek  Valley  Turnpike 
Co.  v.  Parks,  50  Ohio  St.  568. 

Right  to  Tolls  on  Extension  of  Franchise.  — 
An  act  extending  the  corporate  life  of  a  turn- 
pike corporation,  containing  no  provision  as  to 
the  right  to  take  tolls,  impliedly  authorizes  the 
existence  of  such  a  right.  Aurora,  etc.,  Plank 
Road  Co.  v.  Schrot,  90  Hun  (N.  Y.)  56. 

Bight  to  Tolls  on  Branch  Road.  ■ —  It  seems 
that  where  the  charter  of  a  turnpike  company 
authorizes  it  to  collect  tolls,  an  amendment  giv- 
ing it  the  right  to  build  a  branch  road  gives 
implied  power  to  collect  tolls  thereon.  Rudy 
v.  Shelbyville,  etc.,  Turnpike  Road  Co.,  (Ky. 
1896)  35  S.  W.  Rep.  916. 

RigVit  Not  to  Charge  Tolls.  —  A  turnpike  com- 
pany may  insert  in  its  articles  of  incorporation 
a  provision  that  the  road  shall  be  free.  State 
v.  Jones,  89  Ind.  349. 

Taxation.  —  Where  a  charter  provides  that 
property  of  a  turnpike  company  shall  be  exempt 
from  taxation,  the  company  is  not  exempt  from 
a  privilege  tax  for  the  right  to  operate  the  turn- 
pike. Harkreader  v.  Lebanon,  etc.,  Turnpike 
Road  Co.,  101  Tenn.  680. 

2.  No  Power  Unless  Expressly  Given.. —  El- 
dorado County  v.  Davison,  30  Cal.  521  ;NBlood 
v.  Woods,  95  Cal.  78 ;  People  v.  Auburn,  etc., 


Turnpike  Co.,  122  Cal.  335;  State  v.  Douglas 
County  Road  Co.,  10  Oregon  185;  Graham  v. 
Carroll,  27  W.  Va.  790. 

Act  Cal.  1883,  p.  359,  authorizing  the  board 
of  supervisors  to  grant  franchises  for  taking 
toll  on  public  roads,  on  consideration  of  the 
road  being  kept  in  repair,  is  not  in  violation  of 
Const.  Cal.,  art.  xi.,  §  13,  forbidding  the  legis- 
lature to  grant  any  person  the  power  to  control 
"  county  improvements  and  property."  Blood 
v.  McCarty,  112  Cal.  561. 

Grant  Must  Be  Followed  Strictly.  —  Under  an 
act  authorizing  a  board  to  declare  a  certain  road 
a  toll-road,  the  board  has  no  authority  to  grant 
a  franchise  to  private  persons.  People  v.  Hors- 
ley,  65  Cal.  381. 

When  Highway  Vacated.  —  Where  a  public 
highway  is  vacated  by  order  of  the  board  of  su- 
pervisors, they  may  grant  a  franchise  to  con- 
struct and  maintain  a  toll-road  over  the  high- 
way vacated.    Carter  v.  Meuli,  122  Cal.  367. 

3.  No  Delegation  by  Board.  —  Waterloo  Turn- 
pike Road  Co.  v.  Cole,  51  Cal.  381. 

4.  Right  Acquired  by  Prescription.  —  Panton 
Turnpike  Co.  v.  Bishop,  11  Vt.  198. 

5.  See  Fales  v.  Whiting,  7  Pick.  (Mass.)  232. 

6.  Franchise  Not  Subject  to  Execution.  — 
Wood  v.  Truckee  Turnpike  Co.,  24  Cal.  474  ; 
State  v.  Hare,  121  Ind.  308;  James  v.  Pontiac, 
etc.,  Plank  Road  Co.,  8  Mich.  91  ;  Seymour  v. 
Milford,  etc.,  Turnpike  Co.,  10  Ohio  476;  Bax- 
ter v.  Nashville,  etc.,  Turnpike  Co.,  10  Lea 
(Tenn.)  488. 

As  to  Effect  of  Sale  of  Boad  and  Right  of  Way 
on  Execution,  see  supra,  this  title,  Nature  and 
Powers  — -  Title  to  Soil  of  Road. 

Franchise  as  Property.  —  The  franchise  to 
take  tolls  is  "  property,"  within  Const.  U.  S., 
Amend.  XIV.,  and  cannot  be  taken  without  due 
process  of  law.  Salt  Creek  Valley  Turnpike  Co. 
v.  Parks,  50  Ohio  St.  568 ;  West  Alexandria, 
etc.,  Turnpike  Road  Co.  v.  Gay,  50  Ohio  St. 
S83. 

7.  Exemption  of  Franchise  Exempts  All  Neces- 
sary Property.  —  Baxter  v.  Nashville,  etc.,  Turn- 
pike Co.,  10  Lea  (Tenn.)  488. 

8.  Sale  of  Franchise  on  Execution  Allowed  by 
Statute.  —  See  the  codes  and  statutes  of  the 
various  states,  and  see  the  following  cases : 
Rowe  v.  Major,  92  Ind.  206;  State  v.  Hare,  121 
Ind.  308 ;  Joy  v.  Jackson,  etc.,  Plank  Road  Co., 
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chaser  at  such  sale  acquires  all  the  rights  and  duties  of  the  company.1 

(2)  Exercise  of  Franchise  —  (a)  Amount  of  Tolls  Subject  to  Legislative  Regulation. 
—  It  has  been  held  that  when  the  rate  of  tolls  has  once  been  fixed  it  cannot  be 
changed  by  the  state  without  the  consent  of  the  company,2  unless  the  power 
to  amend  and  repeal  is  reserved  by  the  state  when  granting  the  charter.3  But 
the  weight  of  authority  is  to  the  effect  that  the  rate  of  tolls  is  always  subject 
to  state  regulations,  under  the  general  police  power,  since  a  turnpike  is,  even 
more  than  a  railroad,  a  public  use.4  But  this  regulation  of  tolls  must  not 
amount  to  a  taking  of  property  without  due  process  of  law.5 

(b)  Conformity  to  Charter  as  Condition  Precedent  to  Taking  of  Tolls.  —  Since  the  right  to 
take  tolls  is  a  franchise  conferred  by  public  grant  it  follows  that  tolls  cannot 
be  collected  unless  the  conditions  of  the  grant  are  complied  with.6  But  the 
state  may  waive  such  compliance  with  statutory  provisions.7 

(c)  No  Right  to  Tolls  When  Road  Out  of  Repair.  —  It  is  probable  that  the  right  to 
tolls  is  forfeited  at  common  law  by  allowing  the  road  to  be  out  of  repair,  since 


11  Mich.  155;  Salt  Creek  Valley  Turnpike  Co. 
v.  Parks,  50  Ohio  St.  568. 

Under  the  Ohio  Act  of  Feb.  8,  1826,  for 
the  regulation  of  turnpike  companies,  an  execu- 
tion cannot  be  levied  upon  the  right  of  a  com- 
pany to  take  tolls  unless  notice  has  first  been 
given,  according  to  the  provisions  of  the  act, 
to  some  receiver  of  toll  on  the  road.  Seymour 
v.  Milford,  etc.,  Turnpike  Co.,  10  Ohio  477. 

Claim  of  State  to  Tolls  Relinquished.  —  Where 
a  statute  provides  that  on  the  suit  of  a  creditor 
of  a  turnpike  company  a  receiver  shall  be  ap- 
pointed to  collect  tolls,  pay  the  amount  due  the 
state,  and  then  pay  the  creditor  his  claim,  a 
later  statute,  authorizing  the  president  and 
directors  of  the  company  to  use  all  the  tolls 
for  paying  debts  contracted  before  a  certain 
date,  operates  as  a  relinquishment  by  the  state 
of  its  claim  to  the  tolls  until  these  debts  are 
paid.  Buckingham  v.  Zanesville,  etc.,  Turnpike 
Co.,  14  Ohio  24. 

1.  Rights  of  Purchaser.  —  Wellsborough,  etc., 
Plank  Road  Co.  v.  Griffin,  57  Pa.  St.  417;  Allen 
v.  Smith,  (Tenn.  Ch.  1898)  47  S.  W.  Rep.  206. 

2.  Regulation  of  Tolls.  —  Middlesex  Turnpike 
v.  Freeman,  14  Conn.  85. 

3.  Reservation  of  Power  to  Amend.  —  Mad- 
ison, etc.,  Plankroad  Co.  v.  Reynolds,  3  Wis. 
287. 

4.  Amount  of  Tolls  Regulated  by  State  under 
Police  Power.  —  Covington,  etc.,  Turnpike  Road 
Co.  v.  Sandford,  164  U.  S.  578;  Estes  Park 
Toll  Road  Co.  v.  Edwards,  3  Colo.  App.  74 ; 
Winchester,  etc.,  Turnpike  Road  Co.  v.  Crox- 
ton,  98  Ky.  739 ;  Covington,  etc.,  Turnpike 
Road  Co.  v.  Sandford,  (Ky.  1893)  20  S.  W. 
Rep.  1031.  See  also  the  title  Impairment  of 
Obligation  of  Contracts,  vol.  15,  p.  1049, 
note  10. 

Right  to  Take  Tolls  Means  Reasonable  Tolls.  — 

Powell  v.  Sammons,  31  Ala.  552. 

Increase  of  Tolls  by  Company.  —  If  the  stock- 
holders of  a  turnpike  company  accept  a  char- 
ter, coupled  with  the  condition  and  privilege  to 
increase  the  tolls,  provided  they  comply  with 
certain  prerequisites  at  a  certain  time,  the  com- 
pany has  no  right  to  increase  the  tolls  without 
first  complying  with  such  prerequisites,  and  at 
the  time  designated.  Grumbine  v.  State,  60 
Md.  355- 

Fixing  of  Toll  by  Board  of  Commissioners.— 
Where  a  statute  provides  that  a  board  of  com- 


missioners shall  fix  the  rates  of  toll,  their 
neglect  to  keep  a  record  of  their  proceedings 
does  not  prevent  the  company,  in  an  action 
to  collect  tolls,  from  showing  that  the  rates 
were  actually  fixed  by  the  board.  Georgetown, 
etc.,  Road  Co.  v.  Hutchinson,  4  Colo.  50. 

Construction  of  Charter  Provision.  —  A  charter 
provision  that  the  gatekeepers  shall  report  to 
the  County  Court  the  amount  of  tolls  collected, 
that  the  president  of  the  company  shall  report 
the  cost  of  repairs,  and  that  whenever  it  thus 
appears  that  the  tolls  produce  over  ten  per  cent, 
on  the  capital  stock,  the  tolls  shall  be  reduced, 
confers  on  the  County  Court  power  to  deter- 
mine not  only  the  amount  of  tolls  collected  and 
the  cost  of  repairs,  but  also  the  amount  of 
capital  stock.  Bank  Lick  Turnpike  Co.  v. 
Phelps,  81  Ky.  613. 

5.  Regulation  Must  Be  Proper.  —  Covington, 
etc.,  Turnpike  Road  Co.  v.  Sandford,  164  U.  S. 
578. 

6.  Charter  Must  Be  Complied  With.  —  Little  v. 
Danville,  etc.,  Plank  Road  Co.,  18  Ind.  86; 
Fales  v.  Whiting,  7  Pick.  (Mass.)  225  ;  People 
v.  Grand  Rapids,  etc.,  Plank  Road  Co.,  67 
Mich.  5;  State  v.  Curry,  1  Nev.  251;  Freehold- 
ers v.  Red  Bank,  etc.,  Turnpike  Co.,  18  N.  J. 
Eq.  91  ;  Hammondsport,  etc.,  Plank  Road  Co. 
v.  Brundage,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr. 
(N.  Y.)  448;  Franklin,  etc.,  Turnpike  Co.  v. 
Campbell,  2  Humph.  (Tenn.)  467. 

As  to  Various  Statutory  Requirements  and  as  to 
How  Strict  a  Compliance  Is  Necessary,  see  supra, 
this  title,  III.  1.  c.  Conformity  to  Statutory  Re- 
quirements. 

Company  Subject  to  Indictment  for  Illegal  Tak- 
ing of  Tolls.  —  Nashville,  etc.,  Turnpike  Co.  v. 
State,  96  Tenn.  249. 

Posting  Up  Rates  of  Toll.  —  A  traveler  cannot 
refuse  to  pay  toll  because  the  company  has 
posted  up  the  rates  of  toll  inside  the  toll- 
house, instead  of  outside  as  required  by  stat- 
ute.   Centre  Turnpike  Co.  v.  Smith,  12  Vt.  212. 

7.  Waiver  by  State.  —  Where  a  statute  pro- 
vides that  the  company  may  take  tolls  on  cer- 
tain conditions,  and  a  later  statute  gives  the 
company  power  to  collect  tolls  at  its  gate,  it 
may  do  so  whether  the  requirements  of  the  first 
statute  have  been  complied  with  or  not.  Hins- 
dale Bridge,  etc.,  Turnpike  Corp.  v.  Warren,  6 
N.  H.  154;  State  v.  Godwinsville,  etc.,  Macad- 
amized Road  Co.,  44  N.  J.  L.  496. 
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the  undertaking  to  keep  the  road  in  repair  is  the  consideration  for  the 
obligation  to  pay  toll.1  But,  however  this  maybe,  it  is  generally  provided 
by  statute  that  in  case  of  nonrepair  the  company  shall  forfeit  its  right  to  take 
tolls  until  the  repairs  are  made,3  and  in  such  case  the  lack  of  repair  may  be 
set  up  as  a  defense  to  an  action  for  tolls.3 

(d)  No  Rights  After  Expiration  of  Franchise.  —  If  the  company  collects  tolls  after 
the  expiration  of  its  franchise,  it  is  a  public  nuisance,  and  may  be  abated  at 
the  suit  of  the  state.4 

(3)  Competing  Roads.  —  The  grant  of  a  franchise  to  take  tolls  is  not  an 
exclusive  one,  in  the  absence  of  an  express  provision  to.  that  effect;  accordingly 
the  legislature  may  authorize  the  construction  of  a  parallel  or  competing  road, 
and  such  legislation  is  not  repugnant  to  those  clauses  of  the  constitution  for- 
bidding the  state  to  impair  the  obligation  of  contracts  or  take  property  without 
due  process  of  law,  nor  is  the  company  entitled  to  compensation.5  If,  how- 
ever, the  franchise  be  exclusive,  compensation  must  be  made.6  And  in  some 
cases  the  operation  of  the  competing  road  will  be  restrained.7 

(4)  Shunpikes.  —  A  shunpike,  properly  speaking,  is  a  way  or  road  around  a 
tollgate,  again  connecting  with  the  turnpike,  by  means  of  which  a  person  can 


1.  No  Right  to  Tolls  When  Road  Out  of  Repair. 

—  Sims  v.  Yazoo,  etc.,  Plank  Road  Co.,  38 
Miss.  23.  And  see  generally  supra,  this  title, 
II.  1.  Turnpike  a  Public  Highway. 

Lack  of  Repair  Must  Be  Substantial.  —  If  a 
bridge  on  a  highway  is  out  of  repair,  this  is 
not  a  defense  to  an  action  for  tolls,  so  long  as 
the  lack  of  repair  does  not  add  to  the  labor  of 
transportation  across  it.  Patterson  v.  Indian- 
apolis, etc.,  Plank  Road  Co.,  56  Ind.  20. 

Right  to  Tolls  on  Abandonment  ot  Road.  — 
If  the  company  abandons  its  road  and  leaves 
the  gates  open,  and  keeps  no  agent  thereat,  it 
cannot  charge  toll  for  the  use  of  the  road. 
Powell  v.  Sammons,  31  Ala.  552. 

But  a  turnpike  company  does  not  lose  its 
right  to  take  tolls  by  suspending  this  right  for 
three  years,  on  account  of  insignificant  travel, 
at  least  as  against  the  owner  of  the  fee.  Ship- 
pen  v.  Paul,  34  N.  J.  Eq.  314. 

2.  Statutory  Loss  of  Tolls  During  Nonrepair.  — 
See  supra,  this  section,  1.  b.  Penalties  for 
Failure  to  Repair. 

As  to  failure  to  repair  as  ground  for  for- 
feiture of  the  franchise,  see  infra,  this  title,  V. 
Abandonment,  Dissolution,  and  Forfeiture. 

3.  Defense  to  Action  for  Tolls.  —  Aurora,  etc., 
Turnpike  Co.  v.  Niebruggee,  25  Ind.  App.  567. 
Contra,  Stults  v.  East  Brunswick,  etc.,  Turn- 
pike Co.,  48  N.  J.  L.  596. 

4.  Expiration  of  Franchise.  —  State  v.  Han- 
nibal County,  etc.,  Gravel  Road  Co.,  138  Mo. 
332. 

As  to  effect  of  expiration  of  franchise  gen- 
erally, see  infra,  this  title,  V.  Abandonment, 
Dissolution,  and  Forfeiture. 

5.  Franchise  Not  Exclusive.  —  See  the  title 
Eminent  Domain,  vol.  10,  pp.  11 6-1 17,  and  see 
also  the  following  cases:  Washington,  etc., 
Turnpike  Co.  v.  Maryland,  3  Wall.  (U.  S.)  210; 
Indian  Canon  Road  Co.  v.  Robinson,  13  Cal. 
519;  Bartram  v.  Central  Turnpike  Co.,  25  Cal. 
283- ;  Washington,  etc.,  Turnpike  Road  v.  Balti- 
more, etc.,  R.  Co.,  10  Gill  &  J.  (Md.)  392; 
Allen  v.  Buncombe  Turnpike  Co.,  1  Dev.  Eq. 
(16  N.  Car.)  119;  Douglas  County  Road  Co.  v. 
Canyonville,  etc.,  Road  Co.,  8  Oregon  102 ; 
Canyonville,  etc.,  Road  Co.  v.  Stephenson,  8 
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Oregon  263  ;  Clarksville,  etc.,  Turnpike  Co.  v. 
Montgomery  County,  100  Tenn.  417. 

This  doctrine  does  not  extend  to  a  case 
where  the  turnpike  is  crossed  by  a  public  road 
at  two  points.  In  such  event  the  company  is 
entitled  to  damages  for  its  land  taken,  like  any 
other  individual.  Matter  of  Flatbush  Ave.,  1 
Barb.  (N.  Y.)  286. 

No  Exclusive  Right  to  Highway.  —  It  has  been 
held  that  where  a  turnpike  company  lays  out 
part  of  its  road  on  a  public  highway  it  cannot 
thereby  acquire  a  right  to  exclude  another  turn- 
pike company  from  using  the  same  portion  of 
the  highway.  Douglas  County  Road  Co.  v. 
Canyonville,  etc.,  Road  Co.,  8  Oregon  102; 
Canyonville,  etc.,  Road  Co.  v.  Stephenson,  8 
Oregon  263. 

In  Sherwood  v.  Weston,  18  Conn.  32,  Hin- 
man,  J.,  said :  "  While  we  do  not  feel  called 
upon  to  deny  the  power  of  the  legislature  to 
authorize  the  new  corporation  to  extend  their 
road  over  another  turnpike  road,  upon  making 
a  just  compensation,  yet  we  do  feel  authorized 
to  say  that  in  a  case  where  no  reason  exists 
for  it  the  taking  of  a  part  of  the  franchise  of 
one  turnpike  company,  and  converting  it  to  the 
use  of  another  company  having  the  same  gen- 
eral objects,  and  accomplishing  them  by  the 
same  or  similar  means,  without  any  increase  to 
the  facilities  of  the  public  travel  or  the  means 
of  accommodating  it,  will  not  be  presumed. 
We  should  require  language  free  from  ambi- 
guity before  we  should  be  authorized  to  say 
that  the  legislature  had  been  engaged  in  such 
needless,  not  to  say  trifling,  legislation  as  the 
incorporation  of  two  turnpike  companies  for 
the  purpose  of  maintaining  the  same  road." 

6.  Compensation  for  Exclusive  Franchise.  — 
See  the  title  Eminent  Domain,  vol.  10,  p.  11 17, 
note  2,  and  also  Nashville,  etc.,  Turnpike  Co. 
v.  Davidson  County,  106  Tenn.  258. 

7.  Competing  Road  Restrained. —  Ratcliffe  v. 
Pulaski  Turnpike  Co.,  69  Ark.  264.  See  also 
the  title  Monopolies,  vol.  20,  p.  865,  note  5. 

Construction  of  Exclusive  Grant.  —  A  charter 
provision  that  no  public  road  should  be  opened 
within  a  mile  does  not  apply  to  another  turn- 
pike, but  only  to  the  roads  maintained  by  the 
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travel  over  the  turnpike  without  paying  toll.1  But  the  term  is  often  applied 
to  any  road  intended  to  furnish  a  way  of  evading  the  payment  of  toll,  though 
not  connecting  with  the  turnpike.2  There  is  some  conflict  as  to  how  far  the 
courts  will  go  in  restraining  the  construction  of  such  roads.  Some  cases  hold 
that  the  construction  of  roads  intended  to  diminish  the  profits  of  a  turnpike 
will  be  restrained,3  while  others  hold  that  the  courts  will  not  prevent  a  man 
from  using  his  own  land  for  a  roadway,  whatever  his  motive  may  be.4  The 
true  rule  seems  to  be  that  where  the  road  is  constructed  for  the  sole  purpose 
of  evading  the  gate  its  construction  will  be  enjoined,  for  the  illegal  act  is  in 
evading  the  payment  of  toll,  and  not  in  evading  the  use  of  the  turnpike.5 

Roads  Necessary  for  Public.  —  But  it  is  well  settled  that  a  community  in  the 
neighborhood  of  a  turnpike  will  not  be  restrained  from  the  construction  of 
roads  obviously  demanded  by  the  situation  of  the  country  and  the  wants  of 
the  neighborhood,  merely  because  the  profits  of  the  turnpike  company  will  be 
diminished  thereby.0  Yet  if  the  selectmen  of  a  town  lay  out  a  highway  around 
a  tollgate,  for  the  purpose  of  enabling  travelers  to  evade  the  payment  of  toll, 
they  are  liable  to  the  company.7 

c.  PAYMENT  —  (i)  How  Collected — (a)  By  Closing  Gates. — The  charters  of 
turnpike  companies  usually  provide  that  the  company  may  erect  gates  and 
collect  tolls  by  detaining  the  traveler  at  such  gates. *  And  one  who  forci- 
bly breaks  down  the  gate  and  passes  through  is  guilty  of  malicious  trespass,9 
and  it  is  no  excuse  that  he  had  already  paid  toll  at  another  gate.10    But  if  the 


public.  Board  of  Internal  Imp.  v.  Stanford, 
etc.,  Turnpike  Road  Co.,  91  Ky.  291. 

1.  Definition.  —  Crawfordsville,  etc.,  Turnpike 
Co.  v.  Smith,  89  Ind.  290 ;  Greensbrurg,  etc., 
Turnpike  Road  Co.  v.  Breidenthal,  1  Phila. 
(Pa.)  93,  7  Leg.  Int.  (Pa.)  170. 

2.  Road  Not  Connecting.  —  White's  Creek 
Turnpike  Co.  v.  Davidson  County,  3  Tenn.  Ch. 
396. 

3.  Construction  Restrained.  —  Croton  Turnpike 
Road  Co.  v.  Ryder,  1  Johns.  Ch.  (N.  Y.)  611; 
Newburgh,  etc.,  Turnpike  Road  Co.  v.  Miller, 
S  Johns.  Ch.  (N.  Y.)  101,  9  Am.  Dec.  274; 
White's  Creek  Turnpike  Co.  v.  Davidson 
County,  3  Tenn.  Ch.  396  ;  Franklin,  etc.,  Turn- 
pike Co.  v.  Maury  County  Ct.,  8  Humph. 
(Tenn.)  342.  See  also  Cincinnati,  etc.,  Ave. 
Co.  v.  Bates,  1  Ohio  Cir.  Dec.  540,  2  Ohio  Cir. 
Ct.  376. 

See  also  Wilson  v.  Allegheny,  79  Pa.  St. 
272,  where  it  was  intimated  that  a  city  could 
not  run  a  street  into  a  turnpike  near  a  gate  in 
order  to  evade  the  payment  of  tolls. 

4.  Intention  Immaterial. — Auburn,  etc.,  Plank 
Road  Co.  v.  Douglass,  9  N.  Y.  444,  reversing 
12  Barb.  (N.  Y.)  553,  and  disapproving  the 
New  York  cases  cited  in  the  last  note  ;  Greens- 
burg,  etc.,  Turnpike  Road  Co.  v.  Breidenthal,  1 
Phila.  (Pa.)  93,  7  Leg.  Int.  (Pa.)  170.  See 
also  Saul  v.  Bristol  Turnpike  Co.,  12  Phila. 
(Pa.)  346,  34  Leg.  Int.  (Pa.)  5. 

See  further  Lexington,  etc.,  Turnpike  Road 
Co.  v.  Redd,  2  B.  Mon.  (Ky.)  30,  where  it  was 
held  that  a  man  living  near  a  town,  just  outside 
of  a  tollgate,  who  leased  a  strip  of  land  by 
means  of  which  he  could  pass  around  the  gate, 
was  not  liable  for  toll. 

5.  True  Rule.  —  Greensburg,  etc..  Turnpike 
Road  Co.  v.  Breidenthal,  1  Phila.  (Pa.)  93,  7 
Leg.  Int.  (Pa.)  170,  where  it  was  held  that  no 
injunction  would  issue  against  the  defendants 
for  repairing  a  highway  so  as  to  avoid  using 
the  plaintiff's  turnpike,  or  for  keeping  their 


yard  open  and  allowing  the  public  to  pass 
through.  See  also  Cincinnati,  etc.,  Ave.  Co.  v. 
Bates,  1  Ohio  Cir.  Dec.  540,  2  Ohio  Cir.  Ct. 
376. 

Penalty  for  Evading  Gate.  —  See  infra,  this 
subsection,  c.  (6)  Penalties  for  Avoiding  Pay- 
ment of  Toll. 

6.  Roads  Necessary  for  Public.  —  Hall  v.  Rags- 
dale,  4  Stew.  &  P.  (Ala.)  252;  Clarksville,  etc., 
Turnpike  Co.  v.  Clarksville,  (Tenn.  Ch.  1896) 
36  S.  VV.  Rep.  979 ;  Crawfordsville,  etc.,  Turn- 
pike Co.  v.  Smith,  89  Ind.  290 ;  Hydes  Ferry 
Turnpike  Co.  v.  Davidson  County,  91  Tenn. 
291.  And  see  generally  supra,  this  section. 
Competing  Roads. 

Rev.  Stat.  Ky.,  c.  103,  §  28,  which  requires 
the  closing  of  roads  running  laterally  with 
turnpikes,  applies  as  well  to  roads  opened  sub- 
sequently as  to  those  opened  before  the  passage 
of  the  statute.  Campbell  Turnpike  Co.  v.  Dye, 
18  B.  Mon.  (Ky.)  761.  But  it  does  not  require 
the  closing  of  a  lateral  road  which  has  not 
and  never  can  have,  in  one  direction,  a  common 
terminus  with  the  turnpike.  Shuck  v.  Lebanon, 
etc.,  Turnpike  Road  Co.,  9  Bush  (Ky.)  168. 

7.  Liability  of  Selectmen.  —  Third  Turnpike 
Road  v.  Champney,  2  N.  H.  199 ;  Cheshire 
Turnpike  v.  Stevens,  10  N.  H.  133. 

8.  Gates  May  Be  Closed.  —  Bock  v.  State,  50 
Ind.  281  ;  Brannen  v.  Kokomo,  etc.,  Gravel 
Road  Co.,  115  Ind.  115,  7  Am.  St.  Rep.  411, 
and  see  the  cases  cited  infra,  this  subsection, 
By  Suit — When  Charter  Provides  a  Means. 

9.  Breaking  Down  Gate.  —  Bock  v.  State,  50 
Ind.  281  ;  Franklin  v.  State,  85  Ind.  99. 

Breaking  Down  Gate  a  Misdemeanor.  —  Break- 
ing down  and  destroying  a  turnpike  gate, 
whether  or  not  ■  lawfully  erected,  is  a  misde- 
meanor under  a  statute  forbidding  the  unlawful 
destruction  of  property  not  one's  own.  Smart 
v.  Com.,  27  Gratt.  (Va.)  950. 

10.  Payment  of  Toll  No  Excuse. —  State  v.  Brum- 
fiel,  83  Ind.  136;  Franklin  v.  State,  85  Ind.  99. 
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gate  be  unlawfully  across  the  road  it  is  a  nuisance  which  the  traveler  may  abate.1 
And  a  person  exempt  from  paying  toll  has  a  right  to  open  the  gate  and  pass, 
so  that  he  does  not  commit  a  breach  of  the  peace.* 

(b)  By  Suit  —  aa.  When  Charter  Provides  a  Means.  —  Where  the  charter  gives 
the  right  to  collect  toll  at  the  gates,  there  is  a  serious  conflict  of  authority  as 
to  the  right  of  the  company  to  recover  by  means  of  a  suit  at  law.  A  number 
of  cases  hold  that  the  law  will  not  imply  a  promise  to  pay  tolls  from  the  mere 
use  of  a  turnpike.  The  company  must  collect  the  toll  at  the  gates,  or  not  at 
all,  unless  an  express  agreement  to  pay  is  alleged  and  proved.3  It  follows 
that  no  toll  is  payable  unless  a  gate  is  passed.4  But  the  better  view  is  that 
the  right  given  to  detain  travelers  is  merely  a  cumulative  one,5  and  an  agree- 
ment to  pay  toll  will  be  implied  from  the  use  of  the  road,6  and  assumpsit  will 
lie  without  any  demand  from  the  company  or  agreement  proved,7  even  if  the 
traveler  deny  his  liability  and  refuse  to  pay.8  It  has  been  held  that  toll  is 
payable  without  passing  a  gate  if  the  traveler  turns  off  the  turnpike  to  avoid 
paying  the  toll.9 

bb.  When  Charter  Gives  No  Remedy.  —  Where  the  charter  is  silent  as  to  the 
mode  of  enforcing  payment  of  tolls,  it  is  clear  that  an  action  will  lie  to  recover 
tolls  lawfully  due.10 

(2)  Who  Liable  to  Toll — (a)  In  General.  —  Although  the  right  to  tolls  is  a 
franchise  and  can  only  be  exercised  by  legislative  permission,  it  is  usually 


1.  Gate  a  Nuisance.  —  State  v.  Flannagan,  67 
Ind.  140;  Wales  v.  Stetson,  2  Mass.  143,  3  Am. 
Dec.  39 ;  Pontiac,  etc.,  Plank-Road  Co.  v.  Hil- 
ton, 69  Mich.  115.  See  also  Eldorado  County 
v.  Davison,  30  Cal.  521. 

But  an  individual  cannot  enjoin  the  com- 
pany from  collecting  toll  because  the  gates  are 
located  unlawfully.  Roberts  v.  Columbia,  etc., 
Turnpike  Co.,  98  Tenn.  133. 

2.  Person  Exempt  May  Pass.  —  Pingry  v. 
Washburn,  1  Aik.  (Vt.)  264,  15  Am.  Dec.  676; 
Green  Mountain  Turnpike  Co.  v.  Hemmingway, 
2  Vt.  512;  Passumpsic  Turnpike  Co.  v.  Lang- 
don,  6  Vt.  546  ;  Panton  Turnpike  Co.  v.  Bishop, 
11  Vt.  198.  In  this  last  case  it  was  held  that 
the  fact  that  the  inhabitants  of  a  town  have  a 
prescriptive  right  to  pass  a  tollgate  does  not 
give  an  inhabitant  the  right  to  break  down  the 
gate.  He  may  use  only  force  enough  to  pass 
himself.  And  the  town  in  its  corporate  capa- 
city has  no  right  to  abate  the  gate  as  a  nuisance. 

3.  Toll  Must  Be  Collected  at  Gales.  —  Russell 
v.  Muldraugh's  Hill,  etc.,  Turnpike  Road  Co., 
13  Bush  (Ky.)  307;  Maysville,  etc.,  Turnpike 
Road  Co.  v.  Ratliff,  85  Ky.  244 ;  Buncombe 
Turnpike  Co.  v.  Mills,  10  Ired.  L.  (32  N.  Car.) 
30 ;  Huntingdon,  etc.,  Turnpike  Co.  v.  Brown, 
2  P.  &  W.  (Pa.)  462;  Kerr  v.  Sharpsburg,  etc., 
'turnpike  Road,  5  Pa.  Dist.  564;  Chestnut  Hill 
Turnpike  Co.  v.  Martin,  12  Pa.  St.  361  ;  Beeler 
v.  Farmer's,  etc.,  Turnpike  Road  Co.,  14  Pa. 
St.  164;  Centre  Turnpike  Co.  v.  Vandusen,  10 
Vt.  197;  Centre  Turnpike  Co.  v.  Smith,  12  Vt. 
212.  See  also  Dorman  v.  Pittsburgh,  etc., 
Turnpike  Road  Co.,  3  Watts  (Pa.)  128. 

Special  Provision  in  Charter.  —  There  may  be 
a  special  provision  in  the  charter  authorizing 
it  to  collect  tolls  by  means  of  a  suit,  and  this 
does  not  prevent  the  company  from  putting  up 
gates  and  detaining  travelers.  Conestoga,  etc., 
Turnpike  Road  Co.  v.  Lancaster,  151  Pa.  St. 
543- 

4.  No  Toll  Payable  Unless  Gate  Passed.  — 
Lincoln  Avev  etc.,  Gravel  Road  Co.  v>  Daum, 
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79  111.  299 ;  Lexington,  etc.,  Turnpike  Road 
Co.  v.  Redd,  2  B.  Mon.  (Ky.)  30 ;  Buncombe 
Turnpike  Co.  v.  Mills,  10  Ired.  L.  (32  N.  Car.) 
30 ;  Springfield,  etc.,  Turnpike  Co.  v.  Spring- 
field,  27  Ohio  St.  584 ;  Clarksville,  etc.,  Turn- 
pike Co.  v.  Montgomery  County,  100  Tenn.  417; 
Central  Turnpike  Co.  v.  Vandusen,  10  Vt.  197. 
See  also  Snell  v.  Chicago,  133  111.  413. 

5.  Right  to  Detain  Cumulative.  —  Bear-Camp- 
River  Co.  v.  Woodman,  2  Me.  404;  Chesley  v. 
Smith,  1  N.  H.  20  ;  Jordan,  etc.,  Plankroad  Co. 
v.  Morley,  23  N.  Y.  552.  See  also  Nicholson  v. 
Williamstown,  etc.,  Turnpike  Co.,  28  N.  J.  L. 
143- 

6.  Agreement  Implied.  —  New  Albany,  etc., 
Plank  Road  Co.  v.  Lewis,  49  Ind.  161  ;  Patter- 
son v.  Indianapolis,  etc.,  Plank  Road  Co.,  56 
Ind.  20 ;  Bear-Camp  River  Co.  v.  Woodman,  2 
Me.  404 ;  Second  Turnpike  Road  v.  Taylor,  6 
N.  H.  499 ;  Ayres  v.  Trenton,  etc.,  Turnpike 
Co.,  9  N.  J.  L.  33- 

7.  Assumpsit  Will  Lie.  —  Newport  v.  Saun- 
ders, 3  B.  &  Ad.  411,  23  E.  C.  L.  108;  Seward 
v.  Baker,  1  T.  R.  616  ;  New  Albany,  etc.,  Plank 
Road  Co.  v.  Lewis,  49  Ind.  161  ;  Patterson  v. 
Indianapolis,  etc.,  Plank  Road  Co.,  56  Ind.  20; 
Bear-Camp-River  Co.  v.  Woodman,  2  Me.  404; 
Chesley  v.  Smith,  1  N.  H.  20 ;  Second  Turn- 
pike Road  v.  Taylor,  6  N.  H.  499  ;  Nicholson  v. 
Williamstown,  etc.,  Turnpike  Co.,  28  N.  J.  L. 
142;  Evans  v.  New  Brunswick,  etc.,  Turnpike 
Co.,  59  N.  J.  L.  3. 

8.  Refusal  of  Traveler  Immaterial.  —  Second 
Turnpike  Road  v.  Taylor,  6  N.  H.  499  ;  Colum- 
bia Turnpike  Road  v.  Woodworth,  2  Cai.  (N. 
Y.)  97- 

9.  Toll  Payable  Without  Passing  a  Gate.  —  Fitch 

v.  Lothrop,  2  Root  (Conn.)  524;  Morton  Gravel 
Road  Co.  v.  Wysong,  5 1  Ind.  4 ;  Hunter  v. 
Burnsville  Turnpike  Co..  56  Ind.  213. 

10.  Action  Lies  When  Charter  Silent.  —  Nichol- 
son v.  Williamstown,  etc.,  Turnpike  Co.,  28  N. 
J.  L.  142;  Hopkins  v.  Stockton,  2  W.  &  S. 
(Pa.)  163. 
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granted  in  comprehensive  terms,  and  it  may  be  laid  down  as  a  general  rule 
that  all  persons  using  a  turnpike  road  are  liable  to  the  payment  of  toll.1  The 
rule  that  a  turnpike  is  a  public  highway  and  that  the  company  has  only  an 
easement  therein,3  does  not  extend  so  far  as  to  allow  the  owner  of  the  fee  to 
pass  toll  free  by  virtue  thereof.3 

liability  of  Bicycles  to  Toll.  —  If  the  charter  grants  the  right  to  take  certain 
tolls  from  a  particular  class  of  vehicles,  it  may  be  inferred  that  others  not 
named  are  meant  to  be  free,  and  accordingly  it  has  been  held  that  bicycles  are 
not  liable  to  the  payment  of  toll,  under  the  wording  of  particular  charters.4 
But  the  contrary  has  been  held.5 

Exemptions  of  Persons  Carrying  United  States  Mail.  —  A  person  carrying  the  United 
States  mail  is  under  the  same  liability  to  pay  toll  as  any  one  else.0  Although 
it  has  been  suggested  that,  owing  to  the  act  of  Congress  prohibiting  interference 
with  the  mails,7  a  gatekeeper  would  not  be  authorized  in  stopping  a  mail  car- 
rier for  nonpayment  of  tolls,8  the  contrary  is  law  under  the  decision  of  a 
United  States  court.9 

(b)  Exemption  —  aa.  In  General.  —  The  general  rule  above  stated  is  subject, 
however,  to  the  exception  that  in  every  state  there  are  statutes  or  charter  pro- 
visions granting  exemption  from  toll  to  certain  classes  of  persons.10  In  such 
case  the  persons  exempt  may  enjoin  the  company  from  collecting  toll  from 
them,11  but  they  cannot  destroy  a  tollgate  as  a  public  nuisance.12  The  right 
of  exemption  is  not  lost  by  the  payment  of  toll  for  many  years  under  protest.13 
Whether  a  suit  for  tolls  may  be  maintained  against  a  person  who  has  passed 
through  a  gate  under  claim  of  exemption,  on  the  ground  that  he  is  not  in  fact 


1.  Who  Liable  to  Toll.  —  Cleaveland  v.  Ware, 
98  Mass.  409 ;  Buncombe  Turnpike  Co.  v.  New- 
land,  4  Dev.  L.  (15  N.  Car.)  463.  And  see 
generally  the  cases  cited  throughout  this 
title. 

2.  See  supra,  this  title,  II.  Nature  and 
Powers. 

3.  Owner  of  Fee  Not  Exempt.  —  Cleaveland  v. 
Ware,  98  Mass.  409. 

4.  Bicycles  Not  Liable  to  Toll.  —  Williams  v. 
Ellis,  5  Q.  B.  D.  175;  Murfin  v.  Detroit,  etc., 
Plank-Road  Co.,  113  Mich.  675;  Gloucester, 
etc.,  Turnpike  Co.  v.  Leppe,  62  N.  J.  L.  92; 
String  v.  Camden,  etc.,  Turnpike  Co.,  57  N.  J. 
Eq.  227. 

6.  Contrary  Decision.  —  Geiger  v.  Perkiomen, 
etc.,  Turnpike  Road  Co.,  167  Pa.  St.  582. 

6.  Person  Carrying  Mail  Not  Exempt.  —  Har- 
per v.  Endert,  103  Fed.  Rep.  911  ;  Derby  Turn- 
pike Co.  v.  Parks,  10  Conn.  522,  27  Am.  Dec. 
700;  Proctor  v.  Crozier,  6  B.  Mon.  (Ky.)  269; 
Dickey  v.  Maysville,  etc.,  Turnpike  Road  Co., 
7  Dana  (Ky.)  113;  Newland  v.  Buncombe 
Turnpike  Co.,  4  Ired.  L.  (26  N.  Car.)  372; 
Buncombe  Turnpike  Co.  v.  Newland,  4  Dev.  L. 
(15  N.  Car.)  463;  Hopkins  v.  Stockton,  2  W. 
&  S.  (Pa.)  163. 

Bight  Reserved  by  Government.  —  The  right 
may  be  reserved  to  the  government  of  free  pass- 
age for  its  mails,  and  this  exempts  all  persons 
from  the  payment  of  tolls  who  are  engaged  in 
carying  United  States  mails,  whether  such  per- 
sons are  contractors  from  the  government  or 
the  employees  of  such  contractors.  Schutz  v. 
Dalles  Military  Road  Co.,  7  Oregon  259. 

As  to  Exemption  of  Mails  on  Cumberland  Boad. 
—  See  Searight  v.  Stokes,  3  How.  (U.  S.)  151  ; 
Niel  v.  Oio,  3  How.  (U.  S.)  720;  Achison  v. 
Huddleson,  12  How.  (U.  S.)  293. 

7.  Act  of  Congress. —  U.  S.  Rev.  Stat.,  §  3995. 
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8.  Stopping  Mail  Carrier  Unlawful.  —  Bun- 
combe Turnpike  Co.  v.  Newland,  4  Dev.  L.  (15 
N.  Car.)  463  ;  Hopkins  v.  Stockton,  2  W.  &  S. 
(Pa.)  163. 

9.  Mail  Carrier  May  Be  Stopped.  —  Harper  v. 

Endert,  103  Fed.  Rep.  911. 

10.  Exemption  Statutes.  —  The  exemption  must 
not  go  so  far  as  to  amount  to  a  taking  of  prop- 
erty without  due  process  of  law.  Thus  a  stat- 
ute which  exempts  a  class  of  vehicles  hereto- 
fore liable  to  toll,  thereby  reducing  the  com- 
pany's earnings  twenty-five  per  cent.,  is  void. 
Rochester,  etc.,  Turnpike  Road  Co.  v.  Joel,  41 
N.  Y.  App.  Div.  43.  And  see  generally  supra, 
this  section,  3.  b.  2.  Exercise  of  Franchise. 

Special  and  General  Laws.  —  Where  a  turnpike 
corporation  is  created  by  a  special  charter,  it  is 
not  affected  by  a  general  law  passed  later  ex- 
empting certain  persons  from  tolls.  Great 
Western  Turnpike  Co.  v.  Shafer,  57  N.  Y.  App. 
Div.  331,  affirmed  (N.  Y.  1902)  65  N.  E.  Rep. 
1 1 21;  Aurora,  etc.,  Plank  Road  Co.  v.  Schrot, 
90  Hun  (N.  Y.)  56. 

And  where  a  company  is  created  under  gen- 
eral laws  but  is  given  rights  by  a  special  act,  an 
act  amending  the  general  laws  and  leaving  the 
special  act  unrepealed  does  not  affect  the  spe- 
cial act.  Monticello,  etc.,  Turnpike  Road  Co.  v. 
Leroy,  72  N.  Y.  App.  Div.  241. 

11.  Right  to  Injunction. — Louisville,  etc.,  Turn- 
pike-Road Co.  v.  Boss,  (Ky.  1898)  44  S.  W. 
Rep.  981  ;  Louisville,  etc.,  Turnpike-Road  Co. 
v.  Anderson,  no  Ky.  138. 

12.  Gate  Not  a  Nuisance.  —  Panton  Turnpike 
Co.  v.  Bishop,  11  Vt.  198,  holding  that  the  ex- 
empted person  may  use  only  enough  force  to 
pass  through  himself. 

13.  Payment  under  Protest  Does  Not  Forfeit  Ex- 
emption. —  Frankfort,  etc.,  Turnpike  Co.  v. 
Bradley,  (Ky.  1898)  46  S.  W.  Rep.  206. 
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exempt,  is  a  disputed  question.  The  better  view  is  that  such  a  suit  may  be 
maintained,1  but  in  a  jurisdiction  entertaining  the  doctrine  that  no  toll  can  be 
collected  save  at  the  gates,  a  different  decision  has  been  reached.8  But  it  is 
clear  that  in  order  to  obtain  the  benefit  of  the  exemption  it  must  be  claimed 
at  the  time  of  passing  the  gate,  if  the  right  to  pass  be  challenged ; 3  but 
otherwise  if  no  demand  be  made.4 

Construction  of  Exemption  Statute.  —  The  rule  is  often  laid  down  in  the  text  books 
that  such  exemptions  are  construed  strictly  against  the  company,  but  the  true 
view  seems  to  be  that  the  exemption  is  a  privilege  granted  to  individuals  or 
classes  of  individuals,  and  in  order  to  pass  free  from  toll  the  person  claiming 
such  exemption  should  bring  himself  within  the  terms  of  the  clause  of  the 
statute  conferring  the  privilege.5  A  reasonable  interpretation  must  be  given 
the  statute,  and  the  exemption  is  not  to  be  enlarged  beyond  the  fair  import 
and  spirit  of  the  act,  to  the  prejudice  of  the  owner  of  the  franchise,  nor,  on  the 
other  hand,  restricted  by  a  literal  interpretation  within  narrower  limits  than 
required  by  the  obvious  intent  and  reason  of  the  legislature. e  The  reason  for 
the  exemption  must  be  bona  fide;  thus  a  person  going  to  a  blacksmith  shop 
to  pay  for  work  previously  done  is  not  exempt  under  an  act  relieving  from 
toll  those  "  going  to  and  from  a  blacksmith  shop  to  which  they  usually 
resort ;  "  7  nor  is  he  exempt  if  he  carries  goods  to  market  and  stops  at  the  shop 
on  his  return  to  have  work  done.8  A  privilege  given  to  the  inhabitants  of  a 
certain  village  of  half  toll  on  going  to  and  returning  from  market,  is  not  good 
on  the  return  trip  if  the  goods  of  others  are  carried.9  Nor  does  an  exemption 
of  persons  going  to  and  from  a  mill  with  grain  and  flour  for  family  use,  apply 
to  a  wagon  loaded  with  other  articles  and  some  grain  or  flour.10 

66.  Particular  Exemptions.  —  The  persons  exempted  vary  in  each  locality  and 
under  each  charter  or  statute,  and  it  would  be  impossible  to  lay  down  any 
general  rule  as  to  who  is  exempt.  In  the  notes  are  collected  some  of  the 
decisions  relating  to  the  more  usual  exemptions.11 

1.  Passing  Gate  under  Erroneous  Claim,  —  saying  he  was  "going  to  mill,"  when  in  fact  he 
Chesley  v.  Smith,  i  N.  H.  20.  See  also  Second  went  two  and  one-half  miles  beyond  the  mill, 
Turnpike  Road  v.  Taylor,  6  N.  H.  499.  though  he  did  go  to  mill.    Dexter,  etc.,  Plank 

2.  Contrary  View.  —  Centre  Turnpike  Co.  v.  Road  Co.  v.  Allen,  16  Barb.  (N.  Y.)  15. 
Smith,  12  Vt.  212.    See  generally  supra,  this  11.  Particular  Exemptions — Common  Business  on 
section,  c.  (1)  (b)  By  Suit.  a  Farm. — Where  the  company  may  not  collect 

3.  Exemption  Claimed  at  Time  of  Passing  Gate.  toll  from  "  any  person  passing  to  or  from  his 
—  Cleaveland  v.  Ware,  98  Mass.  409.  common  business  on  his  farm  "  it  was  held  that 

4.  No  Demand  Made.  —  Central  Bridge  Corp.  this  did  not  apply  to  a  farmer  who  owned  a 
v.  Butler,  2  Gray  (Mass.)  130.  marl  pit  five  miles  from  his  farm,  and  who  used 

5.  Exemption  a  Privilege.  —  Lewis  v.  Ham-  the  turnpike  in  hauling  marl  to  his  farm, 
mond,  2  B.  &  Aid.  206  ;  Cleaveland  v.  Ware,  98  Nicholson  v.  Williamstown,  etc.,  Turnpike  Co., 
Mass.  409.    And  see  King  v.  Gough,  2  Chit.  28  N.  J.  L.  142. 

655,  18  E.  C.  L.  44s,  where  consideration  was  But,  under  a  similar  charter,  it  has  been  held 

given  to  the  fact  that  the  exemption,  if  allowed,  that,  where  a  farmer  has  two  farms  a  mile  apart, 

would  practically  bankrupt  the  road.  with  the  tollgate  between,  he  may  pass  toll  free. 

6.  Reasonable  Interpretation.  —  Camden,  etc.,  Camden,  etc.,  Turnpike  Co.  v.  Fowler,  24  N.  J. 
Turnpike  Co.  v.  Fowler,  24  N.  J.  L.  205  ;  Bun-  L.  205  ;  Newburgh,  etc.,  Turnpike  Co.  v.  Bel- 
combe  Turnpike  Co.  v.  Newland,  4  Dev.  L.  knap,  17  Johns.  (N.  Y.)  33.  See  also  Com.  v. 
(15  N.  Car.)  463.  Carmalt,  2  Binn.  (Pa.)  235. 

For  particular  application  of  these  rules,  see  But  where  the  exemption  is  to  "  farmers  liv- 

infra,  this  section,  bb.  Particular  Exemptions.  ing  on  their  farms  "  when  "  going  to  and  from 

7.  Reason  for  Exemption  Must  Be  Bona  Fide. —  their  work  on  said  farms,"  it  has  been  held 
Stratton  v.  Herrick,  9  Johns.  (N.  Y.)  356.  that  a  farmer,  living  on  a  farm  on  one  side  of 

8.  Going  to  Market.  —  Stratton  v.  Hubbel,  9  a  tollgate,  owning  another  on  the  other  side 
Johns.  (N.  Y.)  357.  See  also  Dexter,  etc.,  of  the  gate,  which  he  works  with  the  same 
Plank  Road  Co.  v.  Allen,  16  Barb.  (N.  Y.)  15.  hands  as  the  one  on  which  he  lives,  is  not  ex- 

9.  Carrying  Goods  of  Others.  —  Hearsey  v.  empt.  Cummings  v.  Waring,  39  Barb.  (N.  Y.) 
Boyd,  7  Johns.  (N.  Y.)  183.  630,   distinguishing   Newburgh,   etc.,  Turnpike 

10.  Grain  and  Flour  for  Family  Use.  —  Bates  Co.  v.  Belknap,  17  Johns.  (N.  Y.)  33. 

v.  Sutherland,  15  Johns.  (N.  Y.)  510.  Common  business  of  a  farm  does  not  include 

Under  a  statute  giving  a  penalty  for  making  carting  wood  for  the  purpose  of  making  bricks, 

a  false  representation  as  to  exemption,  the  de-  Medford   Turnpike  Corp.  v.  Torrey,   2  Pick, 

fendant  is  liable  if  he  avoided  paying  tb\\  by  (Mass.)  538. 
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(c)  Commutation  of  Toll. — The  right  of  a  turnpike  company  to  commute  the 
toll  for  a  definite  sum  is  undisputed,  and  the  company  may  give  credit  for 
tolls  and  then  bring  an  action  to  recover  them.1    A  parol  contract  to  allow  a 


Husbandry.  —  Such  exemptions  are  favorably 
looked  on.    Higginbotham  v.  Perkins,  3  Moo. 

185. 

An  act  exempting  carts  loaded  with  manure 
also  exempts  them  when  going  empty  for  ma- 
nure. Harrison  v.  James,  2  Chit.  547,  18  E.  C. 
L.  414.    See  also  Rex  v.  Adams,  6  M.  &  S.  52. 

But  where  "  horses  attending  cattle  returning 
from  pasture-"  are  exempt,  a  horse  and  rider 
going  to  pasture  to  get  the  cattle  are  not  ex- 
empt.   Harrison  v.  Brough,  6  T.  R.  706. 

Where  it  was  provided  that  wagons  carrying 
anything  except  manure  should  be  weighed,  it 
was  held  that  a  wagon  loaded  with  manure  was 
not  liable  to  be  weighed  by  reason  of  its  also 
carrying  an  empty  basket  and  two  bottles. 
Chambers  v.  Eaves,  2  Camp.  393. 

Whether  uncrushed  bones  are  manure  within 
an  exemption  clause  is  a  question  tor  the  jury. 
Pratt  v.  Brown,  8  C.  &  P.  244,  34  E.  C.  L.  373. 

But  under  an  exemption  for  carts  carrying 
"  compost  of  any  kind  for  manuring  land,  or 
anything  whatsoever  used  in  the  manuring  of 
land,"  it  was  held  that  carts  carrying  lime  were 
not  exempt,  though  the  lime  was  used  in 
manuring  land ;  it  appearing  that  the  road  could 
not  be  supported  without  the  toll  on  lime.  King 
v.  Gough,  2  Chit.  655,  18  E.  C.  L.  445. 

Ordinary  Domestic  Business  of  Family  Concerns. 
—  Such  an  exemption  does  not  apply  to  a  phy- 
sician going  to  visit  his  patients.  Centre  Turn- 
pike Co.  v.  Smith,  12  Vt.  212. 

Nor  to  a  man  carrying  materials  for  the  re- 
pair of  one  of  his  houses  on  a  farm  six  miles 
from  his  own  home,  and  leased  to  a  tenant. 
Green  Mountain  Turnpike  Co.  v.  Hemmingway, 
2  Vt.  512. 

If  the  exemption  is  limited  to  family  business 
in  a  certain  town,  a  person  going  to  another 
town  on  family  business  is  not  exempt.  Kent 
v.  Newburyport  Turnpike  Corp.,  4  Pick.  (Mass.) 
388. 

An  act  exempting  "  all  persons  drawing  fire- 
wood for  family  use  "  extends  to  a  person  draw- 
ing wood  with  the  assistance  of  his  neighbors 
and  others  hired  for  the  purpose,  as  well  as  if 
he  himself  drew  but  one  load  a  day.  Wooster 
v.  Van  Vechten,  10  Johns.  (N.  Y.)  467. 

Going  to  and  from  Mill.  —  An  exemption  "  go- 
ing to  and  from  mill "  includes  saw  mills  as 
well  as  grist  mills.  Hearsey  v.  Pruyn,  7  Johns. 
(N.  Y.)  179.  _ 

An  exemption  to  a  person  "  going  to  or  re- 
turning from  mill  to  which  he  usually  resorts," 
was  held  to  apply  to  a  man  going  to  mill  in  an- 
other town,  it  being  proved  that  he  was  accus- 
tomed to  go  there  whenever  he  could  not  get 
his  grain  ground  in  his  own  town.  Chestney 
v.  Coon,  8  Johns.  (N.  Y.)  150.  , 

Where  the  charter  provided  that  persons  go- 
ing "  to  or  from  any  mill,"  or  on  the  common 
and  ordinary  "business  of  family  concerns 
within  the  same  town  "  should  be  exempt,  and 
defendant  went  to  another  town  to  buy  lumber 
for  his  own  use,  he  was  not  within  the  excep- 
tion, it  not  appearing  that  he  went  to  a  mill. 
Second  Turnpike  Road  v.  Taylor,  6  N.  H.  499. 
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Persons  Living  Near  the  Gate.  —  Under  a  stat- 
ute exempting  from  toll  persons  "  living  on  or 
adjacent  to  said  road,  within  three  miles  of  the 
said  gates,"  a  person  living  on  land  not  touch- 
ing on  the  road  is  not  exempt,  though  he  lives 
within  three  miles  of  the  gate  and  near  the 
road.  Owings  v.  Baltimore,  etc.,  Turnpike 
Road,  5  Har.  &  J.  (Md.)  84. 

Where  the  exemption  is  to  all  persons  liv- 
ing within  a  certain  distance  from  the  gate, 
except  for  one  passage  each  day,  the  company 
may  collect  toll  only  once  from  the  same  man, 
regardless  of  how  many  of  his  vehicles,  cattle, 
etc.,  pass  that  day.  Baltimore,  etc.,  Turnpike 
Co.  v .  Garrett,  50  Md.  68. 

Where  a  statute  gave  exemption  to  "  any  per- 
son living  within  eight  miles  of  the  gate,"  it 
was  held  that  this  applied  not  only  to  a  person, 
but  also  to  his  family  and  servants  and  to  all 
his  horses  and  cattle,  etc.,  and  to  firm  or 
partnership  belongings,  so  long  as  all  the  part- 
ners lived  within  eight  miles  of  the  gate. 
Passumpsic  Turnpike  Co.  v.  Langdon,  6  Vt. 
546. 

Where  an  act  provided  that  the  citizens  of  a 
county  whose  route  "  lies  over  "  a  certain  road, 
should  be  exempt,  the  proviso  is  not  restricted 
to  the  then  living  citizens.  Frankfort,  etc., 
Turnpike  Co.  v.  Bradley,  (Ky.  1898)  46  S.  W. 
Rep.  206. 

Religious  Meetings,  —  Under  the  New  York 
Act  of  1849,  in  relation  to  plank  and  turnpike 
roads,  all  persons  traveling  over  a  plank  road 
in  going  to  a  religious  meeting  of  any  sect, 
creed,  or  denomination  having  for  its  pro- 
fessed object  the  worship  of  God,  and  which  is 
tolerated  by  the  first  article  of  the  constitution 
of  that  state  —  whether  such  persons  go  for  the 
purpose  of  conducting,  or  of  uniting  in,  the 
exercise  of  devotion  —  are  equally  exempt 
from  the  payment  of  toll.  Skinner  v.  Ander- 
son, 12  Barb.  (N.  Y.)  648. 

A  clause  exempting  persons  "  residing  in  the 
parish  in  which  the  road  lies,  going  to  and  re- 
turning from  their  proper  parochial  church, 
chapel,  or  other  place  of  religious  worship  on 
Sundays,"  does  not  apply  to  a  dissenter,  going 
to  his  proper  place  of  worship,  outside  of  the 
parish  in  which  he  resides.  Lewis  v.  Ham- 
mond, 2  B.  &  Aid.  206. 

Scholars  Going  to  School.  —  Where  the  exemp- 
tion was  of  scholars  going  to  and  from  school 
with  their  vehicle,  it  was  held  that  this  did  not 
apply  to  scholars  who  delivered  milk  with  their 
wagon  on  their  way  to  school.  Lebanon,  etc., 
Turnpike  Road  Co.  v.  Adams,  (Ky.  1897)  39  S. 
W.  Rep.  410. 

Repairs  of  Turnpike.  —  Where  a  statute  ex- 
empted carriages  carrying  material  "  for  repair 
of  turnpike  road  or  public  highway,"  it  was 
held  that  the  exemption  did  not  apply  to  a  car- 
riage carrying  materials  for  repair  of  a  bridge 
on  the  turnpike  road.  Osmond  v.  Widdicombe, 
2  B.  &  Aid.  49. 

1.  Giving  Credit.  —  Peacock  v.  Harris,  10 
East  104;  Newburgh,  etc.,  Turnpike  Co.  v.  Bel- 
knap, 17  Johns.  (N.  Y.)  33. 
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man  to  pass  toll  free  in  consideration  of  a  grant  of  land,  is  valid,1  but  an 
agreement  between  a  turnpike  company  and  an  individual,  to  the  effect  that 
if  the  latter  withdraws  his  opposition  to  an  act  pending  before  the  legislature 
touching  the  company's  interest,  he  may  pass  toll  free,  is  void  as  against  pub- 
lic policy.3  Where  the  right  to  pass  free  of  toll  is  founded  on  a  contract  to 
keep  the  road  in  repair,  the  right  cannot  be  claimed  if  the  road  is  suffered  to 
be  out  of  repair  for  a  long  time,  but  in  such  case  the  fact  that  the  gatekeeper 
has  allowed  the  grantee  of  the  right  to  pass  toll  free  is  evidence  that  the  con- 
tract has  been  fulfilled.3  Under  certain  circumstances  there  may  exist  a 
covenant  running  with  the  land,  whereby  the  owner  of  the  land  has  free 
passage  over  the  turnpike,4  but  a  contrary  decision  is  reached  when  the  com- 
pany has  only  an  easement  in  the  road,  for  in  such  case  the  road  cannot  be 
the  servient  estate.5 

(3)  Rate  of  Toll.  —  The  charters  of  turnpike  companies  usually  provide  for 
certain  rates  of  toll,  based  on  the  nature  of  the  vehicle  used  by  the  traveler. 
No  general  rule  can  be  laid  down  as  to  this,  each  case  depending  on  the  words 
of  the  statute,  but  it  may  be  said  that  if  a  vehicle  is  in  a  general  and  also  a 
special  class,  it  must  be  rated  as  in  the  special  class.6  And,  as  a  rule,  regard 
should  be  had  to  the  usual  and  customary  use  of  the  vehicle,  and  not  to  its 
use  on  the  particular  occasion  when  the  question  arises.7  It  is  immaterial 
whether,  at  the  time  the  charter  was  granted,  vehicles  of  a  particular  con- 
struction were  in  use,  for  a  different  modification  of  the  same  thing  cannot 
alter  its  essential  character.** 


1.  Waiver  cf  Toll  a3  Consideration  of  Grant  of 
Land.  —  Park  v.  Richmond,  etc.,  Turnpike  Co., 
(Ky.  1888)  9  S.  W.  Rep.  252. 

Presumption  of  Contract.  —  Where  the  com- 
pany refrains  from  collecting  tolls  from  the 
plaintiff  for  more  than  twenty  years,  and  the 
plaintiff  testifies  that  this  was  done  pursuant 
to  a  contract  made  with  the  company  more  than 
twenty  years  before,  and  the  records  of  the 
company  are  lost,  it  will  be  presumed  that  such 
a  contract  was  made.  Pigg  v.  Stacey,  (Ky. 
1890)  49  S.  W.  Rep.  106s. 

Who  May  Enjoy  Contract. —  Where  by  con- 
tract between  H.  and  a  turnpike  company,  H., 
li is  family,  and  servants  were  to  pass  toll  free 
"  from  that  time  henceforth  "  it  was  held  that 
on  the  death  of  H.  his  family  could  no  longer 
claim  the  exemption.  Owingsville,  etc.,  Turn- 
I  ike  Road  Co.  v.  Hamilton,  (Ky.  1899)  53  S. 
\V.  Rep.  5. 

2.  Contract  Against  Public  Policy. —  Pingry 
v.  Washburn,  1  Aik.  (Vt.)  264,  15  Am.  Dec.  676. 

?.  Right  Founded  on  Contract  to  Repair.  — 
Wadhams  v.  Litchfield,  etc.,  Turnpike  Co.,  10 
Conn.  416. 

4.  Covenant  Running  with  Land.  —  Lucas  v. 
Smithfield,  etc.,  Turnpike  Co.,  36  W.  Va.  427. 

5.  When  Company  Has  Only  Easement.  — 
Kellett  v.  Clayton,  99  Cal.  210. 

6.  Vehicle  in  Both  General  and  Special  Class.  — 
Middlesex  Turnpike  Co.  v.  Freeman,  14  Conn. 
85,  holding  that  a  vehicle  which  was  clearly  a 
"  four-wheeled  pleasure  carriage."  but  was  also 
a  "  wagon,"  should  be  rated  as  the  latter. 

7.  Usual  Use  —  Pardee  v.  Blanchard,  19 
Johns.  (N.  Y.)  44s,  per  Kent,  J. 

-  8.  Existence  of  Particular  Kind  of  Vehicle  at 
Date  of  Charter. —  Merrick  v.  Phelps,  5  Conn. 
465- 

Various  Statutes  Construed.  —  A  one-horse 
wagon  with  a  single  fixed  seat  and  two  full- 
grown  persons  sitting  thereon  is  a  wagon,  but 
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not  a  loaded  wagon.  Merrick  v.  Phelps,  5 
Conn.  465. 

A  one-horse  wagon  with  a  spring  seat  ami 
panel  sides,  used  only  for  carrying  persons,  is 
a  "  pleasure  carriage  "  within  the  meaning  oi 
the  charter  of  a  turnpike  company,  and  is  lia- 
ble for  toll.  Moss  v.  Moore,  18  Johns.  (N.  Y.) 
128. 

But  a  light  one-horse  wagon,  with  a  framed 
box  and  swelled  sides,  painted  in  imitation  of 
panel  work,  having  a  crooked  bolster,  and  a 
chair  seat  with  wooden  springs,  and  carrying 
two  passengers,  a  trunk,  a  box,  a  bag  of  oats, 
and  a  bottle,  is  not  a  "  chair  or  pleasure  car- 
riage with  one  horse."  Pardee  v.  Blanchard, 
19  Johns.  (N.  Y.)  442. 

A  carriage  for  the  transportation  of  mail 
and  passengers  is  a  pleasure  carriage.  Proctor 
v.  Crozier,  6  B.  Mon.  (Ky.)  268;  Buncombe 
Turnpike  Co.  v.  Newland,  4  Dev.  L.  (15  N. 
Car.)  463. 

In  Cincinnati,  etc.,  Turnpike  Co.  v.  Neil,  9 
Ohio  11,  it  was  held  that  where  an  act  im- 
posed a  certain  toll  on  "  coaches,  chariots,  and 
other  four-wheeled  pleasure  carriages,"  stage 
coaches  for  the  conveyance  of  passengers  and 
mail  were  included.  See  also  Talcott  Mountain 
Turnpike  Co.  v.  Marshall,  11  Conn.  185;  Mid- 
dlesex Turnpike  Co.  v.  Wentworth,  9  Conn. 
37i. 

Where  a  statute  provided  a  certain  rate  for 
"  each  coach,  chariot,  phaeton,  or  other  four- 
wheeled  spring  carriage,"  it  was  held  that  a 
vehicle  coming  within  the  description  "  coach  " 
was  subject  to  toll,  although  it  was  not  a 
spring  carriage.  Housatonic  River  Turnpike 
Corp.  v.  Frink,  15  Pick.  (Mass.)  443. 

Where  the  charter  of  a  turnpike  company 
provided  that  for  each  passage  over  the  com- 
pany's road,  which  was  a  post  road,  "  a  coach, 
chariot,  or  phaeton  "  should  pay  a  toll  of  thirty- 
three  cents,  but  a  "  mail  stage  "  only  six  cents, 
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(4)  For  What  Distance  Charged.  —  As  a  general  rule  a  turnpike  company 
may  charge  toll  for  the  full  distance  between  its  gates,  without  regard  to  the 
actual  distance  traveled,  for  the  very  practical  reason  that  the  toll-gatherer 
has  no  means  of  ascertaining  such  distance.1  But  where  there  is  a  statute 
providing  that  the  traveler  must  report  to  the  toll-gatherer  the  distance 
traveled  or  desired  to  be  traveled,  and  that  the  company  must  maintain  mile- 
posts,  toll  can  be  charged  only  for  the  distance  actually  traveled,  and  the 
company  must  rely  for  protection  on  the  penalty  imposed  by  the  statute  for. 
falsely  swearing  as  to  the  distance  traveled.* 

Payment  in  Advance.  —  As  a  rule  toll  is  only  demandable  after  the  road  has 
been  used,  but  in  some  cases  toll  may  be  demanded  in  advance.3  And  the 
turnpike  company  may  make  reasonable  regulations  for  its  own  protection, 
such  as  requiring  a  traveler,  who  pays  toll  beyond  the  next  gate,  to  present  a 
ticket  at  such  gate  to  show  what  he  has  paid.4 

(5)  Defenses  to  Actions  for  Tolls.  —  The  various  defenses  to  an  action  for 
tolls  are  more  appropriately  treated  in  connection  with  the  rights,  powers,  and 
duties  of  the  turnpike  company,  and  accordingly  the  reader  is  referred  to  the 
places  throughout  this  title  where  such  attributes  are  discussed.6 

(6)  Penalties  for  Avoiding  Payment  of  Toll.  —  There  is  usually  inserted  in 
the  charters  of  turnpike  companies,  or  in  the  provisions  of  the  general  turn- 
pike laws,  a  clause  giving  the  company  the  right  to  maintain  an  action  against 
any  one  who  passes  through  a  tollgate  without  paying  toll.6    These  statutes 


it  was  held  that  in  the  sense  of  the  charter, 
and  for  the  purpose  of  ascertaining  the  rate 
of  toll,  a  coach  was  a  "mail  stage  "  where  it 
actually  carried  the  public  mail  over  the  road 
under  a  temporary  arrangement  fairly  made 
with  the  post-office  department,  through  a 
deputy  postmaster,  for  the  public  convenience, 
and  not  for  the  mere  purpose  of  evading  the 
higher  rate  of  toll ;  and  that  it  was  not  com- 
petent for  the  company  to  insist,  for  the  pur- 
pose of  exacting  the  higher  rate  of  toll,  that 
the  contract  was  not  in  writing,  or  did  not  in 
the  manner  of  making  it  conform  to  the  di- 
rections of  the  Acts  of  Congress  with  regard 
to  regular  mail  contracts.  Rhode  Island,  etc., 
Turnpike  Soc.  v.  Harris,  6  R.  I.  224. 

A  covered  sleigh  capable  of  carrying  six 
passengers  inside,  having  seats  for  passengers, 
and  used  daily  for  carrying  passengers  ovgr 
the  same  route  on  a  plank  road,  and  drawn  by 
two  animals,  is  to  be  deemed  a  "  vehicle  used 
chiefly  for  carrying  passengers  "  within  the 
meaning  of  an  act  in  relation  to  plank  roads, 
and  is  liable  to  the  payment  of  a  toll  of  three 
cents  per  mile,  notwithstanding  the  fact  that 
the  mail  is  also  carried  in  the  same  vehicle. 
Marselis  v.  Seaman,  21  Barb.  (N.  Y.)  319. 

Toll  Based  on  Number  of  Horses. —  Where  toll 
is  based  on  the  number  of  horses  drawing  any 
vehicle  loaded  with  goods,  full  toll  is  payable 
on  a  stage  coach  with  passengers  and  many 
horses,  provided  some  goods  are  carried.  Car- 
lisle v.  Wilson,  5  East  2. 

1.  Toll  Charged  for  Distance  Between  Gates.  — 
Lincoln  Ave.,  etc.,  Gravel  Road  Co.  v.  Daum, 
79  111.  299 ;  Baltimore,  etc.,  Turnpike  Co.  v. 
Routzahn,  61  Md.  37;  Stuart  v.  Rich,  1  Cai. 
(N.  Y.)  182;  Mallory  v.  Austin,  7  Barb.  (N. 
Y.)  627  ;  McAllister  v.  Albion  Plank  Road  Co., 
11  Barb.  (N.  Y.)  610;  People  v.  Kingston,  etc., 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  193.  35 
Am.  Dec.  551  ;  Buncombe  Turnpike  Co.  v.  Mills, 
10  Ired.  L.  (32  N.  Car.)  30. 
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By  statute  in  New  York  in  case  the  gate  is 
located  unjustly  to  the  public  interest  it  may 
be  removed  on  application  to  the  court  by  the 
commissioners  of  highways.  McAllister  v. 
Albion  Plank  Road  Co.,  11  Barb.  (N.  Y.)  610. 
See  also  Mallory  v.  Austin,  7  Barb.  (N.  Y.)  626. 

2.  Actual  Distance  Traveled.  —  Madison,  etc., 
Plankroad  Co.  v.  Reynolds,  3  Wis.  287. 

3.  Payment  in  Advance. —  Rives  v.  Wood,  (Ky. 
1891)  15  S.  W.  Rep.  131  ;  Detroit,  etc.,  Plank 
Road  Co.  v.  Fisher,  4  Mich.  38 ;  Detroit,  etc., 
Plank  Road  Co.  v.  Mahoney,  68  Mich.  265  ; 
Kenyon  v.  Seeley,  14  Barb.  (N.  Y.)  631. 

And  the  gatekeeper  may  demand  toll  up  to 
the  next  gate  if  the  traveler  refuses  to  state 
how  far  he  is  going.  Detroit,  etc.,  Plank  Road 
Co.  v.  Fisher,  4  Mich.  38. 

4.  Presentation  of  Ticket.  —  State  v.  Brum- 
fiel,  83  Ind.  136. 

5.  Defense  to  Action  for  Tolls.  —  See,  for  ex- 
ample, supra,  this  section,  3.  b.  2.  (b)  Conformity 
to  Charter  as  Condition  Precedent  to  Taking  of 
Tolls,  and  (c)  No  Right  to  Tolls  When  Road 
Out  of  Repair;  and  infra,  this  title,  V.  Aban- 
donment, Dissolution,  and  Forfeiture. 

6.  Penalty  for  Passing  Through  Tollgate.  — 
See  the  cases  in  the  following  notes. 

Eight  of  Company  After  lease  of  Eoad.  — 
Although  the  company  has  leased  part  of  its 
road  to  another  person,  it  may  still  maintain 
an  action  for  forcibly  passing  a  gate  on  that 
part  of  the  road.  Monterey,  etc.,  Plank-Road 
Co.  v.  Chamberlain,  32  N.  Y.  659 :  Monterey 
Plank-Road  Co.  v.  Chamberlain,  33  N.  Y.  46. 

Massachusetts  Statute. —  The  right  of  a  turn- 
pike corporation,  established  since  the  Stat. 
1804,  c.  125,  and  before  the  Revised  Statutes, 
to  maintain  an  action  for  a  penalty  in  the  name 
of  its  treasurer  against  any  person  passing 
a  turnpike  gate  of  such  corporation  without 
paying  toll,  is  taken  away  by  the  Revised  Stat- 
utes, c.  39,  §§  32,  94,  and  c.  133,  §  14.  Gil- 
more  v.  Skiff,  4  Cush.  (Mass.)  503. 
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generally  prohibit  a  "  forcible  or  fraudulent  "  passing,  and  it  is  held  that  no 
action  can  be  maintained  against  one  who  passes  through  the  gate  peaceably, 
no  resistance  being  offered.  The  force  or  fraud  must  be  active.1  But  it  has 
been  held,  under  similar  statutes,  that  driving  through  a  tollgate,  though  called 
upon  to  stop,  is  a  forcible  passing,  even  in  the  absence  of  actual  force.3  A 
person  exempt  from  the  payment  of  toll  does  not  incur  the  penalty  by  forcibly 
passing  the  gate,  so  long  as  he  does  not  commit  a  breach  of  the  peace ; 3  and 
it  is  clear  that  such  a  person  who  passes  peaceably  without  paying  toll  is  not 
liable  to  an  action  for  fraudulently  passing.4  Where  the  penalty  is  for  passing 
a  gate  without  paying,  with  intent  to  avoid  the  payment,  a  person  is  liable  to 
the  penalty  if  he  passes  without  paying,  even  though  he  directs  the  gatekeeper 
to  charge  it  up  to  him.5  If  the  gate  be  illegally  located  the  company  cannot 
collect  the  penalty,6  but  it  is  no  defense  to  an  action  for  a  penalty  that  the 
defendant  thought  that  the  gate  was  illegally  maintained,7  nor  may  he  question 
the  corporate  existence,8  or  the  validity  of  a  mortgage  made  by  the  company.9 
The  action  for  a  penalty  is  a  cumulative  one,  and  the  company  may  either 


1.  Passing  Must  Be  Violent. —  Columbia  Turn- 
pike Road  v.  Woodworth,  2  Cai.  (N.  Y.)  97; 
Hammondsport,  etc.,  Plank  Road  Co.  v.  Brun- 
dage,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 
Y.)  448 ; .  Monterey,  etc.,  Plank  Road  Co.  v. 
Faulkner,  21  Barb.  (N.  Y.)  212;  Bridgewater, 
etc.,  Plank  Road  Co.  v.  Robbins,  22  Barb. 
(N.  Y.)  662. 

2.  Driving  Through  Gate  Is  Force. —  Nichols 
v.  Bertram,  3  Pick.  (Mass.)  341 ;  Camden,  etc., 
Turnpike  Co.  v.  Fowler,  24  N.  J.  L.  205. 

Kentucky  Statute. —  Demanding  a  written  re- 
ceipt and  threatening  litigation,  thereby  induc- 
ing a  gatekeeper  to  allow  one  to  pass  without 
paying  toll,  is  not  an  offense  under  Gen.  Stat. 
Ky.,  which  imposes  a  penalty  for  defrauding  by 
going  around  a  tollgate  or  otherwise  evading 
the  payment  of  toll.  Rives  v.  Wood,  (Ky. 
1891)  is  S.  W.  Rep.  131. 

3.  Person  Exempt  May?  Pass.  —  Pingry  v. 
Washburn,  1  Aik.  (Vt.)  264,  15  Am.  Dec.  676; 
Green  Mountain  Turnpike  Co.  v.  Hemming- 
way,  2  Vt.  512. 

But  the  person  so  exempt  must  claim  the 
exemption  at  the  time  of  passing.  Cleaveland 
v.  Ware,  98  Mass.  409. 

4.  Person  Exempt  Not  Liable  as  for  Fraudulent 
Passing. —  Lancaster  Turnpike  Co.  v.  Gartland, 
6  Phila.  (Pa.)  70,  22  Leg.  Int.  (Pa.)  389. 

5.  Charging  Up  Toll.  —  Rome,  etc.,  Road  Co. 
v.  Stone,  62  Barb.  (N.  Y.)  601. 

6.  No  Penalty  if  Gate  Illegally  Located.  — 
Wales  v .  Stetson,  2  Mass.  143,  3  Am.  Dec.  39 ; 
Pontiac,  etc.,  Plank-Road  Co.  v.  Hilton,  69 
Mich.  115;  Gourley  v.  Nashville,  etc.,  Turnpike 
Co.,  104  Tenn.  303. 

7.  Opinion  as  to  Legality  of  Location  of  Gate.  — 
Detroit,  etc.,  Plank-Road  Co.  v.  Mahoney,  68 
Mich.  265. 

Evidence.  ■ —  In  a  suit  to  recover  the  statutory 
penalty  for  forcibly  passing  a  tollgate  without 
the  payment  of  toll,  evidence  of  an  executory 
agreement  between  a  city  alderman  and  the 
directors  of  the  toll  road  company  to  the 
effect  that  the  latter  would  cease  collecting 
toll  on  the  portion  of  its  road  lying  within  the 
city  limits,  and  would  remove  the  gate  in  ques- 
tion, cannot  be  set  up  by  the  defendant  as  a 
defense.  Detroit,  etc.,  Plank-Road  Co.  V. 
Mahoney,  68  Mich.  265. 
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Where  a  statute  provided  that  the  directors 
should  determine  the  manner  of  construction 
so  as  to  secure  a  hard  and  smooth  surface,  the 
defendant  in  an  action  to  recover  a  statutory 
penalty  for  passing  a  gate  cannot  introduce 
in  evidence  contracts  made  by  the  directors  for 
the  construction  of  the  road,  which  were  not 
complied  with,  in  order  to  show  that  the 
road  was  not  properly  constructed.  Stipp 
v.  Spring  Mill,  etc.,  Gravel  Road  Co.,  54  Ind. 
16. 

Where  a  statute  provides  that  an  inspector's 
certificate  of  completion  of  the  road  shall  be 
conclusive,  such  certificate  cannot  be  contra- 
dicted by  the  defendant  in  an  action  to  recover 
a  penalty  for  passing  a  gate,  but  he  may  show 
that  the  road  has  fallen  out  of  repair  since  the 
inspector's  report.  Hunter  v.  Burnsville  Turn- 
pike Co.,  56  Ind.  213. 

What  Proof  Necessary.  —  Where  a  plank  road 
company,  suing  in  a  justice's  court  for  penal- 
ties for  passing  its  tollgate  without  paying  toll, 
proves  itself  to  be  a  corporation,  and  in  posses- 
sion of  the  road,  and  the  incurring  of  the 
penalty  by  the  defendant,  this  is  sufficient  to 
entitle  it  to  recover  without  proof  of  its  right 
to  enter  and  construct  the  road  and  erect 
gates.  Fredonia,  etc.,  Plank  Road  Co.  v.  Wait, 
27  Barb.  (N.  Y.)  214. 

New  York  Statute.  —  The  first  section  of  the 
Act  of  April  18,  1855  (Laws  of  1855,  c.  546), 
declares  that,  in  any  action  brought  by  any 
plank-road  company,  organized  under  the  laws 
of  New  York,  which  shall  have  been  in  actual 
operation,  and  being  in  possession  of  a  road 
upon  which  it  has  taken  toll  for  five  con- 
secutive years  next  preceding  the  commence- 
ment of  the  action,  parol  proof  of  such  incor- 
porate existence  and  use  shall  be  sufficient  for 
all  purposes  of  the  action,  unless  the  opposing 
party  shall  set  up  a  claim  in  his  answer,  duly 
certified,  of  title  in  himself,  to  the  road  or  to 
some  part  thereof.  Belfast,  etc.,  Plank-Road 
Co.  v.  Chamberlain,  32  N.  Y.  651. 

8.  Cannot  Question  Corporate  Existence.  — 
Pontiac,  etc.,  Plank-Road  Co.  v.  Hilton,  69  Mich. 
115;  Canal  St.  Gravel-Road  Co.  v.  Paas,  95 
Mich.  372. 

9.  Validity  of  Mortgage.  —  Hunter  v.  Burns- 
ville Turnpike  Co.,  56  Ind.  213. 
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close  the  gates,  or  let  the  traveler  pass  and  sue  him  for  the  penalty.1 

Penalty  for  Passing  Around  Gate.  —  An  action  is  sometimes  allowed  by  statute 
for  passing  around  a  gate  with  intent  to  avoid  the  payment  of  toll.  In  such 
a  case  it  must  be  shown,  not  only  that  the  defendant  left  the  turnpike,  but 
that  he  came  back  on  to  it  again  ; 2  but  if  a  person  leaves  the  turnpike  near  the 
gate,  and  goes  through  a  field  to  his  house,  which  is  just  on  the  other  side  of 
the  gate,  this  is  conclusive  that  he  again  returned  to  the  turnpike.3  Where 
the  penalty  is  for  turning  off  a  turnpike  on  ground  adjacent  to  a  gate,  with 
intent  to  defraud  the  company,  a  person  is  liable  to  the.  penalty  who  turns  off 
within  a  half  mile  of  the  gate,  and  passes  around  it  by  means  of  a  public  high- 
way. In  such  case  the  question  is  not  as  to  the  means  used  to  evade  the  gate, 
but  as  to  the  bona  fides  of  the  traveler.4 

Eight  of  Company  to  Impose  Penalty.  —  If  duly  authorized  thereto,  a  turnpike  com- 
pany may  regulate  the  payment  of  tolls,  and  prescribe  a  penalty  for  a  violation 
of  its  regulations,  but  if  such  power  is  given  to  the  corporation,  it  cannot  be 
exercised  by  the  directors.5 

(7)  Penalty  for  Exacting  Excessive  Toll.  —  In  a  number  of  states  there  are 
statutes  giving  an  action  to  travelers  on  the  turnpike  against  any  gatekeeper 
who  demands  or  receives  more  toll  than  is  lawful.  The  effect  of  these  statutes 
depends  on  their  wording,  and  no  general  rule  can  be  laid  down.  In  the  note 
are  collected  a  number  of  the  cases  relating  to  such  penalties.® 

V.  Abandonment,  Dissolution,  and  Forfeiture.  —  1.  In  General.  —  The 
nature,  cause,  and  effect  of  a  loss  of  the  corporate  franchise  by  voluntary  or 
involuntary  proceedings  have  been  exhaustively  treated  in  another  part  of  this 
work.  The  grounds  on  which  a  court  will  decree  a  forfeiture  of  the  franchise 
of  a  turnpike  corporation  differ  in  no  way  from  those  in  the  case  of  any  other 
corporation.7 

2.  Acquisition  by  Public  Authorities.  —  In  nearly  all  jurisdictions  a  method 


1.  Action  for  Penalty  a  Cumulative  Remedy.  — 

Rome,  etc.,  Road  Co.  v.  Stone,  62  Barb.  (N.  Y.) 
601. 

2.  Return  to  Turnpike  Necessary.  —  Centre 
Turnpike  Co.  v.  Vandusen,  10  Vt.  197. 

3.  Proof  of  Return  to  Turnpike.  —  Canastota, 
etc.,  Plank  Road  Co.  v.  Parkill,  50  Barb.  (N. 

Y.)  601,  holding  that  such  actions  are  also  con- 
clusive proof  of  an  intent  to  avoid  the  payment 
of  toll.  See  also  Dansville,  etc.,  Plank  Road 
Co.  v.  Hull,  27  Barb.  (N.  Y.)  509. 

4.  Intent  of  Traveler  the  Test. —  Carrier  v. 
Schoharie  Turnpike  Road,  18  Johns.  (N.  Y.) 
56 

5.  Power  to  Regulate  by  By-laws. —  Morton 
Gravel  Road  Co.  v.  Wysong,  51  Ind.  4;  Wayne 
Pike  Co.  v.  Bosworth,  91  Ind.  210. 

Where  a  statute  gives  the  company  the  power 
to  make  by-laws,  and  imposes  a  penalty  "  not 
over  one  hundred  dollars  "  for  the  violation  of 
a  by-law,  and  where  another  statute  imposes  a 
penalty  of  three  dollars  on  every  person  pass- 
ing a  gate  without  paying,  the  company  cannot 
make  a  by-law  to  the  same  effect,  and  then  sue 
for  the  one  hundred  dollar  penalty.  Wayne 
Pike  Co.  v.  Bosworth,  91  Ind.  210. 

6.  Penalty  for  Demanding  Excessive  Toll.  — 
A  statute  giving  a  penalty  against  a  toll-gatherer 
on  turnpike  roads  extends  as  well  to  toll-gath- 
erers on  plank  roads.  Marselis  v.  Seaman,  21 
Barb.  (N.  Y.)  319. 

Bight  of  Person  Exempt.  —  Where  a  statute 
gives  an  action  for  a  penalty  against  any  toll- 
gatherer  who  "  shall  unreasonably  delay  or 
hinder  any  passenger  or  traveler,"  a  person  ex- 
empt from  toll  cannot  sue  under  the  statute. 
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His  remedy  is  the  same  as  if  he  were  obstructed 
in  the  use  of  any  highway,  the  statute  only  con- 
templating the  hindrance  or  delay  of  those  sub- 
ject to  toll.  Van  Buren  v.  Wylie,  56  Mich.  501  ; 
Evans  v.  Newkirk,  3  N.  J.  L.  26 ;  Conklin  v. 
Elting,  2  Johns.  (N.  Y.)  410;  Norval  v.  Cor- 
nell, 16  Johns.  (N.  Y.)  73.  See  also  Jones  v. 
Estis,  2  Johns.  (N.  Y.)  379. 

But  where  the  statute  gives  the  penalty 
against  a  toll-gatherer  for  exacting  of  "any 
person  "  more  toll  than  he  is  jthorized  to  col- 
lect, a  person  exempt  may  maintain  an  action 
for  the  penalty  against  a  toll-gatherer  who  ex- 
acts toll  from  him.  Skinner  v.  Anderson,  12 
Barb.  (N.  Y.)  648.  See  also  Chestney  v.  Coon, 
8  Johns.  (N.  \  .)  150. 

Receiving  Toll  Without  Demand.  —  Where  a 
statute  gives  a  penalty  against  a  gatekeeper  who 
"  demands  and  receives  "  excessive  toll,  no  ac- 
tion can  be  maintained  where  he  receives  with- 
out any  demand.  Culbertson  v.  Kinevan,  73 
Cal.  68. 

Knowledge  of  Distance  Traveled. —  No  action 
can  be  maintained  unless  the  toll-gatherer  knew 
the  number  of  miles  traveled  by  the  person  pay- 
ing toll.    Fox  v.  Francher,  66  Mich.  536. 

Rate  of  Tolls  Fixed  by  Board.  —  Where  by  stat- 
ute tolls  are  to  be  fixed  by  a  board  every  year, 
the  agent  of  a  turnpike  company  who  collects 
toll  is  a  "  toll-gatherer  "  within  a  statute  which 
imposes  a  penalty  upon  every  toll-gatherer  who 
exacts  too  much  toll,  even  though  the  board  has 
not  fixed  the  toll  for  over  a  year.  Brown  v. 
Rice,  51  Cal.  489. 

7.  Abandonment,  Dissolution,  and  Forfeiture. — 
See  the  title  Dissolution  of  Corporations,  vol. 
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is  pointed  out,  by  statute,  by  which  a  turnpike  company  may  surrender  its 
road  to  a  county,  city,  or  village,  thereby  escaping  further  responsibility  for  its 
maintenance.  Other  statutes  authorize  the  condemnation  of  any  turnpike 
for  a  public  highway  by  county  commissioners,  supervisors  of  highways,  or 
other  officials.  The  nature  and  effect  of  a  surrender  or  taking  of  the  corporate 
franchise  by  the  public  depend  almost  exclusively  on  the  construction  of  the 
particular  statute  in  question,  and  no  general  rule  can  be  laid  down,  further 
than  that  the  requirements  of  the  statute  must  be  observed,  or  the  attempted 
acquisition  will  be  of  no  effect.1 


9.  p.  544  et  seq.  See  also  the  Encyc.  of  Pl. 
and  Pr.,  vol.  22,  p.  225  et  seq.  And  see  the 
following  cases  :  — 

Expiration  of  Charter.  —  People  v.  Pfister,  57 
Cal.  532;  Blood  v.  Woods,  95  Cal.  78;  Virginia 
Canon  Toll  Road  Co.  v.  People,  22  Colo.  429 ; 
St.  Clair  County  Turnpike  Co.  v.  People,  82  111. 
174  ;  State  v.  Hannibal  County,  etc.,  Gravel  Road 
Co.,  138  Mo.  332;  Price  v.  Price,  9  Gratt.  (Va.) 
45- 

Extension  of  Franchise.  —  People  v.  Green, 
116  Mich.  505. 

Delay  in  Construction  No  Abandonment. — ■ 
Gibson  v.  Columbia,  etc.,  Turnpike,  etc.,  Co.,  18 
Ohio  St.  396. 

Abandonment  of  Part  of  Road. —  People  v. 
Plainfield  Ave.  Gravel  Road  Co.,  105  Mich.  9. 

Jurisdiction  to  Declare  Forfeiture.  —  C'raw- 
fordsville,  etc.,  Turnpike  Co.  v.  Fletcher,  104 
Ind.  97. 

Dissolution  by  Sale  of  Franchise.  —  Snell  v. 
Chicago,  133  111.  413. 

Effect  of  Sale  J.ist  Before  Expiration  of 
Franchise.  —  Matter  of  Public  Highway,  22  N. 
J.  L.  293. 

Forfeiture  for  Nonuser.  —  Kenton  County  Ct. 
v.  Bank  Lick  Turnpike  Co.,  10  Bush  (Ky.)  529. 

Grounds  of  Forfeiture  —  Failure  to  Comply 
with  Condition  Precedent.  —  People  v.  Water- 
ford,  etc.,  Turnpike  Co.,  3  Abb.  App.  Dec.  (N. 
Y.)  580;  Eastern  Plank  Road  v.  Vaughan,  14 
N.  Y.  546 ;  Elston,  etc.,  Gravel  Road  Co.  v. 
People,  96  111.  586. 

Forfeiture  for  Nonrepair.  —  Central  Plank 
Road  Co.  v.  Hannaman,  22  Ind.  484 ;  Road  in 
Ransom,  etc.,  Tps.,  18  Pa.  Co.  Ct.  417. 

What  Defects  Cause  for  Forfeiture.  —  People 
v.  Williamsburgh  Turnpike  Road,  etc.,  Co.,  47 
N.  Y.  586. 

Forfeiture  Must  Be  Declared  by  Court.  — 
Kenton  County  Ct.  v.  Bank  Lick  Turnpike  Co., 
10  Bush  (Ky.)  529;  Kennedy  v.  Crum,  (Ky. 
1894)  26  S.  W.  Rep.  190. 

Nonuser  or  Nuisance  Must  be  Wilful.  —  :  el- 
/ast,  etc.,  Plank  Road  Co.  v.  Chamberlain,  32 
N.  Y.  651. 

Burden  of  Proof.  —  State  v.  Haskell,  14  Nev. 
209. 

Cause  of  Forfeiture  Not  to  Be  Taken  Ad- 
vantage of  Collaterally.  —  Goodbread  v.  Phila- 
delphia, etc.,  Turnpike  Co.,  13  Pa.  Super.  Ct. 
82. 

As  to  Title  to  Roadbed  After  Abandonment  or 
Dissolution,  see  supra,  this  titl  II.  2.  Title  to 
Soil  of  Road. 
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As  to  Liability  for  Repairing  Road  After  Aban- 
donment Thereof,   see  supra,  this  title,  IV.  1. 

a.  Duty  to  Repair. 

1.  Statutes  Authorizing  Surrender  to  or  Taking 
by  the  Public,  —  See  the  codes  and  statutes  of 
the  various  states.  For  the  construction  of 
particular  statutes,  see  the  following  cases  : 

Connecticut.  —  Waterbury  River  Turnpike  Co. 
v.  Litchfield,  26  Conn.  209 ;  Lee  v.  Barkham- 
sted,  46  Conn.  213. 

Illinois.  —  Snell  v.  Chicago,  133  111.  413. 

Indiana.  —  Gilson  v.  Rush  County,  128  Ind. 
65  ;  Dayton  Gravel  Road  Co.  v.  Tippecanoe 
County,  131  Ind.  584.  See  also  State  v.  Hug- 
gins,  47  Ind.  586. 

Kentucky.  —  O'Mahoney  v.  Bullock,  97  Ky. 
774- 

Maryland.  —  Baltimore  v.  Baltimore,  etc., 
Turnpike  Road,  80  Md.  535. 

Massachusetts.  —  Braintree  v.  Norfolk 
County,  8  Cush.  (Mass.)  546;  Andover,  etc., 
Turnpike  Corp.  v.  Middlesex  County,  18  Pick. 
(Mass.)  486. 

North  Carolina.  - —  State  v.  Western  North 
Carolina  R.  Co.,  95  N.  Car.  602. 

Ohio.  —  Madisonville  v.  Walnut  Hills,  etc., 
Turnpike  Co.,  9  Ohio  Dec.  (Reprint)  722,  17 
Cine.  L.  Bui.  30  ;  State  v.  Zanesville,  etc.,  Turn- 
pike Road  Co.,  16  Ohio  St.  308. 

Pennsylvania.- — West  Chester,  etc.,  Plank 
Road  Co.  v.  Chester  County,  21  Pa.  Co.  Ct.  86 ; 
In  re  Kensington,  etc.,  Turnpike  Co.,  97  Pa.  St. 
260. 

Rhode  Island.  —  Gardiner  v.  Johnston,  16  R. 
I.  94. 

Vermont.  —  States.  Shrewsbury,  15  Vt.  283; 
Taylor  v.  Rutland,  26  Vt.  313. 

As.  to  the  Constitutionality  of  a  Statute  provid- 
ing for  the  taking  of  a  turnpike  for  a  highway 
and  apportioning  the  expenses  among  the 
various  towns  and  cities,  see  Salem  Turnpike, 
etc.,  Corp.  v.  Essex  County,  100  Mass.  282. 

As  to  the  Validity  of  a  Contract  between  the 
company  and  a  county  board  as  to  the  mainte- 
nance of  a  bridge  on  the  turnpike,  see  Drift- 
wood Valley  Turnpike  Co.  v.  Bartholomew 
County,  72  Ind.  226 ;  Rush  County  v.  Rush- 
ville,  etc.,  Gravel  Road  Co.,  87  Ind.  504. 

Duty  to  Keep  in  Repair.  —  Where  the  company, 
by  its  charter,  must  keep  the  road  in  repair, 
and  part  of  the  road  lying  in  a  town  is  pur- 
chased by  the  fiscal  court  of  a  county,  the  latter 
cannot  be  compelled  to  keep  that  part  of  the 
road  in  repair.  Danville  v.  Fiscal  Ct.,  (Ky. 
1899)  49  S.  W.  Rep.  458. 
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CROSS-  REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CONTRIBUTORY  NEGLIGENCE,  vol.  7, 
p.  368;  DAMAGES,  vol.  8,  p.  537;  DEATH  BY  WRONGFUL  ACT,  vol. 
8,  p.  851;  FELLOW  SERVANTS,  vol.  12,  p.  893;  HIGHWAYS,  vol.  15, 
p.  343;  MASTER  AND  SERVANT,  vol.  20,  p.  3;  NEGLIGENCE,  vol. 
21,  p.  455;  RAILROADS,  vol.  23,  p.  667;  STREET  RAILWAYS,  vol.  27, 
P.  3- 

1.  Definition.  —  A  turntable  is  a  machine,  platform,  or  device  which 
revolves  on  a  plane  about  a  fixed  axis.  It  has  a  track  or  tracks  on  its  surface, 
and  is  used  by  railroads  for  the  purpose  of  taking  locomotives  or  cars  from 
fixed  tracks  and  so  turning  them  that  their  direction  is  reversed  or  changed 
as  desired.1 

II.  Liability  for  Personal  Injuries  —  1.  Who  Liable.  — A  railroad  may 
be  held  responsible  for  an  injury  caused  by  a  turntable  of  which  it  has 
charge  and  control,  even  though  it  does  not  own  it.8 

2.  To  Whom  Liable  —  a.  Children  —  (1)  Children  of  Immature  Judgment 
—  (a)  General  Rule.  —  When  a  child  of  tender  years,  too  young  to  appreciate 

1.  Turntable  Denned.  —  See  Edgington  v.  Rep.  418.  And  see  Kansas  Cent.  R.  Co.  v. 
Burlington,  etc.,  R.  Co.,  116  Iowa  410.  Fitzsimmons,  18  Kan.  34,  22  Kan.  686,  31  Am. 

2.  Ownership  Not  Test  of  Liability.  —  Nagel  Rep.  203.  See  also  the  title  Negligence,  vol. 
v.  Missouri  Pac.  R.  Co.,  75  Mo.  653,  42  Am.  21,  p.  467. 
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To  "Whom  Liable. 


the  danger,  is  injured  while  playing  on  a  turntable  which  a  railroad  has 
negligently  left  so  uninclosed,  unguarded,  or  unsecured  that  children  attracted 
or  resorting  thereto  might  put  it  in  motion,  the  weight  of  authority  is  that 
the  railroad  company  is  liable  for  such  injury,  notwithstanding  the  facts  that 
the  child  is  a  technical  trespasser  and  that  the  turntable  is  a  lawful  erection 
located  on  the  railroad  company's  premises  and  necessary  for  the  transaction 
of  its  business.  This  liability  is  based  on  the  theory  that  there  is  an  implied 
invitation  to  such  children  to  visit  the  turntable,  it  being  a  dangerous  place, 
which  the  railroad  knows  or  reasonably  ought  to  know  is  attractive  as  a  play- 
thing to  children  whose  judgment  is  too  immature  to  enable  them  to  realize 
its  dangerous  character,  and  that  therefore  it  is  the  duty  of  the  railroad  so  to 
safeguard  it  that  such  children  cannot  be  injured  thereby.1 

(b)  When  Set  in  Motion  by  Playmates.  —  If  the  turntable  is  left  unfastened,  or 
insufficiently  fastened,  the  liability  of  the  railroad  is  not  affected  by  the  fact 
that  it  was  set  in  motion  by  the  negligent  act  of  playmates  of  the  injured  child.8 

(c)  Contributory  Negligence  —  aa.  Of  Child  —  [aa)  In  General.  —  The  right  of  a  child 
of  immature  judgment  to  recover  damages  for  injuries  sustained  on  a  turn- 
table, is  not  affected  by  the  fact  that  he  has  been  guilty  of  conduct  that  would 
amount  to  contributory  negligence  in  a  person  of  mature  judgment.3  It  has 
been  held  that  this  is  so,  even  where  the  child  knew  that  it  was  wrong  for  him 


1.  Implied  Invitation  Benders  Railroad  Liable 

—  United  States.- — Sioux  City,  etc.,  R.  Co.  v. 
Stout,  17  Wall.  (U.  S.)  657;  Stout  v.  Sioux 
City,  etc.,  R.  Co.,  11  Am.  L.  Reg.  N.  S.  226, 
23  Fed.  Cas.  No.  13,503,  2  Dill.  (U.  S.)  294,  23 
Fed.  Cas.  No.  13,504. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Crocker, 
131  Ala.  584. 

California.  —  Barrett  v.  Southern  Pac.  R. 
Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186;  Callahan 
v.  Eel  River,  etc.,  R.  Co.,  92  Cal.  89. 

Georgia.  —  Ferguson  v.  Columbus,  etc.,  R. 
Co.,  77  Ga.  102. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Fox,  (Ind. 
App.  1904)  70  N.  E.  Rep.  81. 

Iowa.  —  Edgington  v.  Burlington,  etc.,  R.  Co., 
116  Iowa  410. 

Kansas.  —  Kansas  Cent.  R.  Co.  v.  Fitzsim- 
mons,  22  Kan.  686,  31  Am.  Rep.  203. 

Minnesota.  —  Keffe  v.  Milwaukee,  etc.,  R. 
Co.,  21  Minn.  207,  18  Am.  Rep.  393;  Twist  v. 
Winona,  etc.,  R.  Co.,  39  Minn.  164;  O'Malley 
v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  289. 

Missouri.  —  Nagel  v.  Missouri  Pac.  R.  Co., 
75  Mo.  653,  42  Am.  Rep.  418. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Krayen- 
buhl,  65  Neb.  889. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Cargille,  105  Tenn.  628. 

Texas.  — .  Ft.  Worth,  etc.,  R.  Co.  v.  Robert- 
son, (Tex.  1891)  14  L.  R.  A.  781  ;  Evansich  v. 
Gulf,  etc.,  R.  Co.,  57  Tex.  126,  44  Am.  Rep. 
586  ;  Houston,  etc.,  R.  Co.  v.  Simpson,  60  Tex. 
103 ;  Gulf,  etc.,  R.  Co.  v.  Evansich,  61  Tex. 
3  ;  Gulf,  etc.,  R.  Co.  v.  Styron,  66  Tex.  421  ; 
Gulf,  etc.,  R.  Co.,  57  Tex.  126,  44  "  1.  Rep. 
19  Am.  St.  Rep.  755;  San  Antonio,  etc.,  R. 
Co.  v.  Skidmore,  27  Tex.  Civ.  App.  329. 

Washington.  —  Ilwaco  R..  etc.,  Co.  v.  Hed- 
ricfe.  1  Wash.  446,  22  Am.  St.  Rep.  169. 

Contra,  Daniels  v.  New  York,  etc.,  R.  Co., 
154  Mass.  349,  26  Am.  St.  Rep.  253;  Frost  v. 
Eastern  R.  Co.,  64  N.  H.  220,  10  Am.  St.  Rep. 
396 ;  Delaware,  etc.,  R.  Co.  v.  Reich,  6iNN.  J. 
L.  635  ;  Turess  v.  New  York;  pjc,  R.  Co.,  61 
89  C,  ol  L, — 3 


N.  J.  L.  314;  Walsh  v.  Fitchburg  R.  Co.,  145 
N.  Y.  301,  45  Am.  St.  Rep.  615,  reversing  78 
Hun  (N.  Y.)  1,  which  hold  that  the  railroad 
is  not  liable  either  under  the  doctrine  of  im- 
plied invitation  or  upon  the  ground  that  it  owes 
an  active  duty  to  infant  trespassers  or  mere 
licensees  to  prevent  them  from  being  injured 
while  upon  its  premises. 

Turntable  Held  Hidden  Trap  —  Keffe  v.  Mil- 
waukee, etc.,  R.  Co.,  21  Minn.  207,  18  Am. 
Rep.  393. 

Wilful  Intention  to  Injure  Not  Necessary.  — 

Alabama  G.  S.  R.  Co.  v.  Crocker,  131  Ala. 
584;  Gulf,  etc.,  R.  Co.  v.  Styron,  66  Tex.  421. 

2.  Liability  for  Act3  of  Third  Persons. —  Bar- 
rett v.  Southern  Pac.  R.  Co.,  91  Cal.  296,  25 
Am.  St.  Rep.  186;  Edgington  v.  Burlington, 
etc.,  R.  Co.,  116  Iowa  410;  Nagel  v.  Missouri 
Pac.  R.  Co.,  75  Mo.  653,  42  Am.  Rep.  418; 
Gulf,  etc.,  R.  Co.  v.  McWhirter,  77  Tex.  356, 
19  Am.  St.  Rep.  755,  distinguishing  Evansich 
v.  Gulf,  etc.,  R.  Co.,  61  Tex.  24.  Compare 
Gulf,  etc.,  R.  Co.  v.  Evansich,  63  Tex.  54, 
denying  liability  where  the  fastening  could  not 
have  been  removed  by  the  injured  child,  but 
was  removed  by  older  and  stronger  playmates. 

3.  Contributory  Negligence  Not  Defeating  Re- 
covery.—  Sioux  City,  etc.,  R.  Co.  v.  Stout.  17 
Wall.  (U.  S.)  657;  Stout  v.  Sioux  City,  etc.,  R. 
Co.,  11  Am.  L.  Reg.  N.  S.  226,  23  Fed.  Cas. 
No.  13,503;  Edgington  v.  Burlington,  etc.,  R. 
Co.,  116  Iowa  410;  Twist  v.  Winona,  etc., 
R.  Co.,  39  Minn.  164;  Evansich  v.  Gulf,  etc.,  R. 
Co.,  57  Tex.  126,  44  Am.  Rep.  586;  Houston, 
etc.,  R.  Co.  v.  Simpson,  60  Tex.  103  ;  Gulf, 
etc.,  R.  Co.  v.  Styron,  66  Tex.  421.  See  also 
Walsh  v.  Fitchburg  R.  Co.,  67  Hun  (N.  Y.) 
604.  Compare  dictum  in  Thomason  v.  South- 
ern R.  Co.,  (C.  C.  A.)  113  Fed.  Rep.  80,  stat- 
ing different  rule  in  North  Carolina. 

In  an  Action  by  a  Parent  to  recover  for  an 
injury  to  a  son  seven  years  old,  it  was  held 
that  contributory  negligence  of  either  the  father 
or  the  son  would  defeat  recovery.  Gulf,  etc., 
R.  Cp.  v,  Evansich,  61  Tex.  3. 
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to  play  on  the  turntable,  but  lacked  sufficient  capacity  to  appreciate  the 
danger  thereof.1 

(66)  whether  Question  of  Law  or  of  Fact.  —  The  question  whether  or  not  a  child  is 
of  sufficient  age,  intelligence,  and  judgment  to  be  properly  chargeable  with 
contributory  negligence,  is  one  for  the  jury  to  determine  under  the  circum- 
stances of  each  particular  case,  and  is  not  one  of  law  dependent  solely  on  the 
age  of  the  child.3 

66.  Of  Parent.  —  The  questions  as  to  the  effect  of  a  parent's  contributory 
negligence  in  an  action  brought  by  the  parent  for  injury  to  the  child,  and  as 
to  the  imputability  of  such  negligence  in  an  action  brought  by  the  child,  are 
fully  treated  elsewhere  in  this  work.3  It  is  only  necessary  to  observe  here 
that  it  has  been  held  that  in  an  action  brought  by  the  child  he  is  not  charge- 
able with  contributory  negligence  of  his  parent.4  It  has  also  been  held  that 
in  an  action  brought  by  the  parent  the  question  of  contributory  negligence  is 
one  for  the  jury.5 

(2)  Children  of  Mature  Judgment.  — When  a  child  who  is  of  sufficient  age, 
intelligence,  experience,  or  information  to  appreciate  the  danger  thereof,  is 
injured  while  playing  on  a  turntable,  he  is  guilty  of  contributory  negligence 
which  will  defeat  a  recovery  for  such  injuries.6  It  has  also  been  held  that 
there  was  no  right  of  recovery  where  such  a  child  voluntarily  placed  himself 
in  a  position  of  danger  in  an  effort  to  save  from  injury  his  younger  brother 
who  was  of  tender  years  and  immature  judgment.7 

(3)  Exercise  of  Due  Care  by  Railroad — (a)  What  Constitutes  Due  Care  — 
aa.  In  General.  —  A  railroad  company  is  not  an  insurer  of  the  lives  or  limbs  of 
trespassers  or  mere  licensees  on  its  premises;8  nor  is  it  required  to  make  such 
premises  a  safe  playground  for  children  ;  9  neither  is  it  compelled  so  to  safe- 


1.  Knowledge  of  Wrong  but  Ignorance  of 
Danger.  —  Bridger  v.  Asheville,  etc.,  R.  Co.,  25 
S.  Car.  24 ;  Union  Pac.  R.  Co.  v.  Dunden,  37 
Kan.  1.  Compare  Twist  v.  Winona,  etc.,  R. 
Co.,  39  Minn.  164,  holding  that  a  child  was 
guilty  of  contributory  negligence  where  he  had 
been  warned  repeatedly  of  the  danger  and  ad- 
mitted that  he  knew  there  was  danger,  not- 
withstanding the  fact  that  he  did  not  fully 
understand  or  appreciate  the  extent  of  the 
danger  in  all  its  possibilities. 

2.  Contributory  Negligence  Question  for  Jury  — 
United  States.  —  Sioux  City,  etc.,  R.  Co.  v. 
Stout,  17  Wall.  (U.  S.)  657;  Stout  v.  Sioux 
City,  etc.,  R.  Co.,  n  Am.  L.  Reg.  N.  S.  226, 
23  Fed.  Cas.  No.  13,503. 

Iowa.  —  Edgington  v.  Burlington,  etc.,  R. 
Co.,  116  Iowa  410. 

Kansas.  —  Kansas  Cent.  R.  Co.  v.  Fitzsim- 
mons,  22  Kan.  686,  31  Am.  Rep.  203. 

New  York.  —  Walsh  v.  Fitchburg  R.  Co.,  67 
Hun  (N.  Y.)  604. 

South  Carolina.  —  Bridger  v.  Asheville,  etc., 
R.  Co.,  25  S.  Car.  24. 

Texas.  —  Evansich  v.  Gulf,  etc.,  R.  Co.,  57 
Tex.  126,  44  Am.  Rep.  586;  Houston,  etc.,  R. 
Co.  v.  Simpson,  60  Tex.  103. 

Compare  Merryman  v.  Chicago,  etc.,  R.  Co., 
85  Iowa  634,  holding  that  where  the  injured 
child  was  more  than  thirteen  years  old,  and 
appeared  to  have  the  intelligence  and  under- 
standing usually  possessed  by  boys  of  that  age, 
and  knew  he  was  doing  a  dangerous  thing,  he 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

3.  See  the  title  Cqntributqrv  Negligence, 
Yql.  7,  p.  448, 
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4.  Parent's  Negligence  Not  Imputed  to  Child.  — 

Ferguson  v.  Columbus,  etc.,  R.  Co.,  75  Ga. 
637,  77  Ga.  102;  Edgington  v.  Burlington,  etc., 
R.  Co.,  116  Iowa  410.  Compare  Barrett  v. 
Southern  Pac.  R.  Co.,  91  Cal.  296,  25  Am.  St. 
Rep.  186,  holding  that  failure  of  a  mother  to 
exercise  ordinary  care  will  constitute  contribu- 
tory negligence. 

5.  Question  for  Jury.  —  Barrett  v.  Southern 
Pac.  R.  Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186 ; 
Nagel  v.  Missouri  Pac.  R.  Co.,  75  Mo.  653,  42 
Am.  Rep.  418.  There  was  no  necessity  of  sub- 
mitting this  question  to  the  jury  where  there 
was  no  evidence  that  the  father  permitted  his 
son  to  go  on  the  turntable,  but,  on  the  con- 
trary, had  warned  and  ordered  an  older  brother, 
in  the  presence  of  the  injured  boy,  not  to  do 
so.  Koons  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 
592- 

6.  Contributory  Negligence  Defeating  Recovery. 

—  Carson  v.  Chicago,  etc.,  R.  Co.,  96  Iowa  583  ; 
Twist  v.  Winona,  etc.,  R.  Co.,  39  Minn.  164; 
Houston,  etc.,  R.  Co.  v.  Simpson,  60  Tex. 
103. 

7.  Voluntarily  Incurred  Danger.  —  Thomason 
v.  Southern  R.  Co.,  (C.  C.  A.)  113  Fed.  Rep. 
80. 

8.  Railroad  Not  Insurer  of  Trespassers  or 
Licensees.  —  Stout  v.  Sioux  City,  etc.,  R.  Co., 
2  Dill.  (U.  S.)  294,  23  Fed.  Cas.  No.  13,504; 
Keffe  v.  Milwaukee,  etc.,  R.  Co.,  21  Minn. 
207,  18  Am.  Rep.  393;  Klosti  v.  Minneapolis, 
etc.,  R.  Co.,  32  Minn.  133;  Chicago,  etc.,  R. 
Co.  v.  Krayenbuhl,  65  Neb.  889. 

9.  Railroad  Land  Not  Playground.  —  Keffe  v. 
Milwaukee,  etc.,  R.  Co.,  21  Minn.  207,  18  Am, 
Rep,  393, 
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guard  its  turntables  as  to  interfere  with  their  beneficial  use.1  It  is  necessary, 
however,  for  a  railroad  to  exercise  such  care  in  the  construction  and  safe- 
guarding of  its  turntable  as  an  ordinarily  prudent  and  careful  person  would 
take  for  the  purpose  of  preventing  injury  to  children  of  immature  judgment.2 

66.  In  Fastening  Turntable.  —  The  authorities  are  not  agreed  as  to  what 
constitutes  due  care  on  the  part  of  the  railroad  company  in  fastening  and 
otherwise  safeguarding  its  turntables.  It  is  probable  that  the  true  rule  is 
that  while  a  railroad  company  is  not  required  to  furnish  the  best  or  most 
perfect  fastening,3  or  one  which  it  is  impossible  for  children  to  remove,4  it  is 
its  duty  to  provide  such  a  fastening  as  an  ordinarily  prudent  person  would 
deem  improbable  of  removal  by  children  of  tender  years  and  immature  judg- 
ment, entitled  to  protection  under  the  doctrine  of  implied  invitation  to  an 
attractive  and  dangerous  place.5 

(b)  Question  of  Law  or  Fact.  —  The  question  whether  or  not  a  railroad  company 
has  been  guilty  of  negligence  in  the  construction  and  maintenance  of  its 
turntable,  is  not  one  of  law,  but  is  to  be  determined  by  the  jury  in  view  of 
all  the  evidence  and  with  due  regard  to  the  railroad's  right,  on  the  one  hand, 
to  operate  the  turntable  properly  in  the  conduct  of  its  business,  and  its  duty, 
on  the  other  hand,  to  refrain  from  exposing  others  to  injury  by  means  thereof.0 


1.  Interference  with  Beneficial  Use  Unnecessary. 

—  Chicago,  etc.,  R.  Co.  v.  Fox,  (Ind.  App. 
1904)  70  N.  E.  Rep.  81  ;  Chicago,  etc.,  R.  Co. 
v.  Krayenbuhl,  65  Neb.  889. 

2.  Railroad's  Duty  to  Exercise  Care.  —  Sioux 
City,  etc.,  R.  Co.  v.  Stout,  17  Wall.  (U.  S.) 
657;  Chicago,  etc.,  R.  Co.  v.  Fox,  (Ind.  App. 
1904)  70  N.  E.  Rep.  81  ;  Edgington  v.  Burling- 
ton, etc.,  R.  Co.,  116  Iowa  410;  O'Malley  v. 
St.  Paul,  etc.,  R.  Co.,  43  Minn.  289 ;  Chicago, 
etc.,  R.  Co.  v.  Krayenbuhl,  65  Neb.  889. 

That  the  Turntable  Was  Properly  Constructed 
does  not  exempt  a  railroad  company  from  lia- 
bility for  negligence  in  maintenance  or  opera- 
tion. Alabama  G.  S.  R.  Co.  v.  Crocker,  131 
Ala.  584;  Gulf,  etc.,  R.  Co.  v.  Evansich,  61 
Tex.  3. 

When  the  Turntable  Is  in  a  Street  the  rail- 
road company  is  bound  to  use  the  utmost  care 
in  operating  it.  Schureman  v.  Missouri  R. 
Co.,  7  Mo.  App.  570. 

3.  Most  Perfect  Fastening  Not  Required. — 
Edgington  v.  Burlington,  etc.,  R.  Co.,  116 
Iowa  410.  See  also  Kolsti  v.  Minneapolis, 
etc.,  R.  Co.,  32  Minn.  133. 

4.  Fastening  Impossible  of  Removal  Not  Re- 
quired. —  O'Malley  v.  St.  Paul,  etc.,  R.  Co., 
43  Minn.  289. 

5.  Reasonably  Secure  Fastening  Required.  — 
Edgington  v.  Burlington,  etc.,  R.  Co.,  116  Iowa 
410;  O'Malley  v.  St.  Paul,  etc.,  R.  Co.,  43 
Minn.  289.  Compare  Bates  v.  Nashville,  etc., 
R.  Co.,  90  Tenn.  36,  25  Am.  St.  Rep.  665,  hold- 
ing that  defendant  is  only  bound  to  have  a 
fastening  which  is  adapted  to  holding  the  turn- 
table securely  in  place  and  is  not  required  to 
have  a  fastening  which  is  difficult  of  re- 
moval. 

Should  Be  Locked.  —  Chicago,  etc.,  R.  Co.  v. 
Krayenbuhl,  65  Neb.  889. 

Should  Be  Securely  Fastened.  —  Chicago,  etc., 
R.-  Co.  v.  Fox,  (Ind.  App.  1904)  70  N.  E.  Rep. 
81. 

Fastening  Held  Insufficient  — ■  Lock  Which 
Had  Loose  Staple  Which  Could  Be  Easily  Re- 
moved. —  Chicago,  etc.,  R.  Co.  v.  Krayenbuhl, 
65  Neb.  889.  • 
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Iron  Latch  Dropped  into  Slot.  —  Callahan  v. 
Eel  River,  etc.,  R.  Co.,  92  Cal.  89. 

Rope  Tied  to  Turntable.  —  Ilwaco  R.,  etc., 
Co.  v.  Hedrick,  1  Wash.  446,  22  Am.  St.  Rep. 
169. 

Fastening  Held  Sufficient.  — ■  A  latch  which 
prevented  the  turntable  from  being  turned  by 
accident  but  which  was  not  difficult  of  removal 
has  been  held  sufficient.  St.  Louis,  etc.,  R. 
Co.  v.  Bell,  81  111.  76,  25  Am.  Rep.  269;  Twist 
v.  Winona,  etc.,  R.  Co.,  39  Minn.  164;  Bates 
v.  Nashville,  etc.,  R.  Co.,  90  Tenn.  36,  25  Am. 
St.  Rep.  665. 

Fastening  which  could  not  be  removed  by  in- 
jured child  but  was  removed  by  older  play- 
mate. Evansich  v.  Gulf,  etc.,  R.  Co.,  61  Tex. 
24;  Gulf,  etc.,  R.  Co.  v.  Evansich,  63  Tex.  54. 

Watchman  Unnecessary.  — ■  Bates  v.  Nashville, 
etc.,  R.  Co.,  90  Tenn.  36,  25  Am.  St.  Rep.  665. 

6.  Negligence  a  Question  of  Fact  —  United 
States.  —  Sioux  City,  etc.,  R.  Co.  v.  Stout.  17 
Wall.  (U.  S.)  657;  Stout  v.  Sioux  City  R.  Co., 
11  Am.  L.  Reg.  N.  S.  226,  23  Fed.  Cas.  No. 
13»503.  2  Dill.  (U.  S.)  294,  23  Fed.  Cas.  No. 
13,504. 

California.  —  Barrett  v.  Southern  Pac.  R. 
Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186. 

Georgia.  ■ —  Ferguson  v.  Columbus,  etc.,  R. 
Co.,  75  Ga.  637. 

Iowa.  —  Edgington  v.  Burlington,  etc.,  R. 
Co.,  116  Iowa  410. 

Kansas.  —  Kansas  Cent.  R.  Co.  v.  Fitzsim- 
mons,  22  Kan.  686,  31  Am.  Rep.  203. 

Minnesota.  —  O'Malley  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  289. 

Missouri.  —  Koons  v.  St.  Louis,  etc.,  R.  Co., 
65  Mo.  592. 

Nebraska.  —  Atchison,  etc.,  R.  Co.  v.  Bailey, 
11  Neb.  332;  Chicago,  etc.,  R.  Co.  v.  Krayen- 
buhl, 65  Neb.  889. 

New  York.  —  Walsh  v.  Fitchburg  R.  Co.,  67 
Hun  (N.  Y.)  604. 

South  Carolina.  —  Bridger  v.  Asheville,  etc., 
R.  Co.,  25  S.  Car.  24. 

Tennessee.  —  Bates  v.  Nashville,  etc.,  R.  Co., 
90  Tenn.  36,  25  Am.  St.  Rep.  665. 

Texas.  —  Evansich  v.  Gulf,  etc.,  R.  Co.,  37 
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This  is  true  even  though  the  facts  are  undisputed,1  since  the  maintenance 
of  a  turntable  is  not  per  se  negligence.2 

(c)  Evidence — aa.  Knowledge  of  Danger  to  Children.  —  It  is  proper  to  admit 
evidence  tending  to  show  that  the  railroad  company  knew  previous  to  the 
injury  complained  of  that  its  turntable  was  an  attractive  and  dangerous  play- 
ground to  children  of  immature  judgment.  Thus,  evidence  may  be  introduced 
that  the  turntable  had  been  used  as  a  playground  by  children  within  (lie 
knowledge  of  defendant's  employees,3  and  with  their  consent;4  and  that 
other  children  had  previously  been  injured  on  such  turntable.5  For  this 
purpose  it  is  also  proper  to  prove  that  the  railroad  required  its  turntable  to 
be  locked  when  not  in  use.6 

bb.  Custom  of  Other  Railroads.  —  A  railroad  company  is  not  relieved  of 
liability  by  the  mere  fact  that  it  has  used  the  same  degree  of  care  usually 
exercised  by  other  well-conducted  railroads  in  the  operation  of  its  turntabL-s.7 
However,  while  evidence  of  the  custom  of  such  railroads  in  this  respect  is  not 
conclusive,  it  may  be  considered  by  the  jury  in  determining  whether  or  not 
the  defendant  was  guilty  of  negligence.8 

b.  EMPLOYEES.  —  A  railroad  company  guilty  of  negligence  in  the  opera- 
tion of  its  turntable  is  liable  for  an  injury  caused  thereby  to  one  of  its 
employees,  whose  duty  it  was  to  operate  the  turntable,  even  though  there 
was  no  negligence  in  the  original  construction  of  the  turntable ; 9  but  if  the 


Tex.  126,  44  Am.  Rep.  586;  Houston,  etc.,  R. 
Co.  v.  Simpson,  60  Tex.  103  ;  Gulf,  etc.,  R.  Co. 
v.  Evansich,  61  Tex.  3  ;  Evansich  v.  Gulf,  etc., 
R.  Co.,  61  Tex.  24;  Gulf,  etc.,  R.  Co.  v.  Mc- 
Whirter,  77  Tex.  356,  19  Am.  St.  Rep.  755. 

Washington.  —  Ilwaco  R.,  etc.,  Co.  v.  Hed- 
rick,  1  Wash.  446,  22  Am.  St.  Rep.  169. 

Facts  to  Be  Considered  by  Jury.  —  In  determin- 
ing this  question  the  jury  must  consider  the 
character  and  location  of  the  premises,  the 
purpose  for  which  they  are  used,  the  proba- 
bility of  injury  resulting  therefrom,  the  pre- 
cautions necessary  to  prevent  such  injury,  and 
the  relation  which  such  precautions  bear  to  the 
beneficial  use  of  the  premises.  In  some  cases 
a  warning  to  the  children  or  parents  may  be 
sufficient  and  in  others  more  active  measures 
may  be  required,  but  in  every  case  the  test 
should  be  what  a  man  of  ordinary  care  and 
prudence  would  do  under  like  circumstances. 
Chicago,  etc.,  R.  Co.  v.  Krayenbuhl,  65  Neb. 
889. 

1.  Facts  Undisputed.  —  Sioux  City,  etc.,  R. 
Co.  v.  Stout,  17  Wall.  (U.  S.)  657. 

2.  Maintenance  of  Turntable  Not  Negligence 
Per  Se.  —  Thomason  v.  Southern  R.  Co.,  (C. 
C.  A.)  113  Fed.  Rep.  80.  See  also  San 
Antonio,  etc.,  R.  Co.  v.  Skidmore,  27  Tex.  Civ. 
App.  329- 

3.  Knowledge  of  Railroad's  Employees.  —  Sioux 
City,  etc..  R.  Co.  v.  Stout,  17  Wall.  (U.  S.)  657. 

4.  Consent  of  Railroad's  Employees.  —  Chicago, 
etc..  R.  Co.  v.  Krayenbuhl,  65  Neb.  889. 

5.  Previous  Injury  to  Other  Children.  —  Evan- 
sich v.  Gulf,  etc.,  R.  Co.,  57  Tex.-  126,  44  Am. 
Rep.  586 ;  Ft.  Worth,  etc.,  R.  Co.  v.  Measles, 
81  Tex.  474,  the  latter  case  holding  that  it 
was  not  only  proper  to  permit  another  boy  to 
testify  that  he  had  been  injured  previously  on 
the  same  turntable  and  had  sued  for  damages, 
but  that  the  record  in  such  action  was  compe- 
tent as  evidence.  See  also  Alabama  G.  S.  R. 
Co.  v.  Crocker,  131  Ala.  584. 

Opinion  as  to  Dangerous  Character.  —  The 
opinion  of  a  witness  that  he  considered  a  turn- 


table dangerous  is  inadmissible  for  the  purpose 
of  establishing  the  fact.  Koons  v.  St.  Louis, 
etc.,  R.  Co.,  65  Mo.  592 ;  Bridger  v.  Asheville, 
etc.,  R.  Co.,  25  S.  Car.  24. 

6.  Rule  as  to  Locking  Turntable.  —  Chicago, 
etc.,  R.  Co.  v.  Krayenbuhl,  65  Neb.  889.  hold- 
ing that  both  the  company's  printed  rules  and 
parol  evidence  to  the  same  effect  were  admis- 
sible. 

Evidence  that  the  Turntable  Was  Unlcked  P,  tpv 
the  Accident  is  admissible  as  tending  to  show  that 
the  children  found  it  unlocked  before  the  acci- 
dent occurred.  Chicago,  etc.,  R.  Co.  v.  Krayen- 
buhl, 65  Neb.  889. 

7.  Custom  of  Other  Roads  Is  No  Defense,  be- 
cause the  question  of  negligence  must  be  de- 
termined on  the  facts  of  each  particular  case, 
and  what  might  not  be  negligence  in  one  case 
would  be  in  another.  Bridger  v.  Asheville, 
etc.,  R.  Co.,  25  S.  Car.  24.  And  because  the 
habitual  practice  of  negligent  acts  by  any  num- 
ber of  railroads  for  any  period  of  time  cannot 
make  a  negligent  act  by  the  defendant  an  act 
of  due  care  and  diligence.  Gulf,  etc.,  R.  Co. 
v.  Evansich,  61  Tex.  3.  See  also  San  Antonio, 
etc.,  R.  Co.  v.  Skidmore,  27  Tex.  Civ.  App. 
329- 

8.  Evidence  of  Custom  Admissible  but  Not  Con- 
clusive.—  Stout  v.  Sioux  City,  etc.,  R.  Co.,  11 
Am.  L.  Reg.  N.  S.  226,  23  Fed.  Cas.  No.  13,503, 
2  Dill.  (U.  S.)  294,  23  Fed.  Cas.  No.  13,504; 
Barrett  v.  Southern  Pac.  R.  Co.,  91  Cal.  296, 
25  m.  St.  Rep.  186;  Kolsti  v.  Minneapolis, 
etc.,  R.  Co.,  32  Minn.  133;  O'Malley  v.  St. 
Paul,  etc.,  R.  Co.,  43  Minn.  289.  See  contra, 
Koons  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  592 ; 
Ilwaco  R.,  etc.,  Co.  v.  Hedrick,  1  Wash.  446, 
22  Am.  St.  Rep.  169. 

An  Experienced  Railroad  Employee  who  has 
a  turntable  under  his  charge,  may  testify 
as  to  whether  or  not  it  would  be  practicable 
to  lock  or  fence  a  turntable.  Kolsti  v.  Min- 
neapolis, etc..  R.  Co..  32  Minn.  133. 

9.  Liability  for  Injuries  to  Employees.  —  Lake 
Shore,  etc.,  R.  Co.  v.  Fitzpatrick,  31  Ohio  St, 
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turntable  is  sufficient  to  perform  the  services  required  of  it,  without  danger 
to  those  employees  who  are  required  to  be  present  and  engaged  in  or  about  it, 
the  company  is  not  liable  for  an  injury  to  an  employee  engaged  in  the  per- 
formance of  a  duty  which  he  could  and  should  have  performed  at  another 
time  and  place.1  The  questions  of  negligence  on  the  part  of  the  railroad  and 
contributory  negligence  on  the  part  of  the  employee  are  for  the  deteimination 
of  the  jury.3 

III.  Turntables  on  or  near  Highways.  —  Where  an  unfenced  turntable 
was  maintained  within  a  few  feet  of  a  highway,  it  was  held  that  the  railroad 
company  was  not  liable  to  a  passer-by.  familiar  with  the  location  of  the  turn- 
table, who  was  injured  by  falling  into  it  on  a  dark  night.3  Where  a  street 
railway  company  had  a  turntable  on  a  street,  it  was  held  that  it  was  its  duty 
to  maintain  it  in  the  most  approved  manner,  and  that  therefore  in  an  action 
for  injury  caused  by  the  turntable,  evidence  was  admissible  to  show  that  it 
was  not  the  most  approved  appliance  in  use  by  street  railroads.4 

IV.  Turntable  as  Nuisance.. — A  street-railway  turntable  in  a  street  is 
not  a  nuisance  when  annoyances  caused  thereby  are  necessarily  incidental  to 
its  proper  operation,  but  it  is  a  nuisance  if  it  is  productive  of  noises,  vibration 
and  odors,  substantially  injurious  to  neighboring  property  and  not  fairly 
incidental  to  the  usual  operation  of  such  a  turntable.5 


TURPENTINE.  —  See  SCRAPE,  vol.  25,  p.  69. 

TURPITUDE.  —  See  also  the  titles  ILLEGAL  CONTRACTS,  vol.  15,  p.  927; 
Infamy  and  Infamous  Crimes,  vol.  16,  p.  245 ;  Libel  and  Slander,  vol. 
18,  pp.  870,  872;  and  see  MORAL  TURPITUDE,  vol.  20,  p.  872.  Turpitude  is 
defined  to  be  inherent  baseness  or  vileness  of  principle  or  acting ;  shameful 
wickedness.6 

TUTOR  —  TUTRIX.  —  See  the  title  Guardian  and  Ward,  vol.  15,  p.  44. 
TWELVEMONTH.  —  See  note  7. 
TWELVE  MONTHS.  —  See  note  8. 
TWENTY-FOUR  MONTHS.  —  See  note  9. 


470.  See  also  McDonald  v.  Chicago,  etc.,  R. 
Co.,  41  Minn.  439,  16  Am.  St.  Rep.  711. 

Negligence  of  Fellow  Servant.  —  In  an  action 
brought  by  a  servant  for  injuries  sustained  at 
a  turntable,  it  is  competent  for  the  defendant 
to  show  that  the  injury  was  caused  by  the 
failure  of  a  fellow  servant  to  obey  instructions, 
notwithstanding  the  fact  that  such  instructions 
were  not  known  to  plaintiff.  Durgin  v.  Mun- 
son,  9  Allen  (M ass.)  396,  85  Am.  Dec.  770. 

1.  Voluntary  Assumption  of  Danger  Defeats  Re- 
covery. —  East  Tennessee,  etc.,  R.  Co.  v. 
Toppins,  10  Lea  (Tenn.)  58.  See  the  titles 
Fellow  Servants,  vol.  12,  p.  893;  Master  and 
Servant,  vol.  20,  p.  61. 

2.  Negligence  Question  for  the  Jury  Mc- 
Donald v.  Chicngo,  etc.,  R.  Co.,  41  Minn.  439, 
16  Am.  St.  Rep.  711  :  Lake  Sh6re,  etc.,  R.  Co. 
v.  Fitzpatrick,  31  Ohio  St.  479. 

3.  Injury  to  Passer-by.  —  Early  v.  Lake  Shore, 
etc.,  R.  Co.,  66  Mich.  349.  And  see  the  title 
Highways,  vol.  15,  p.  343. 

4.  Necessity  of  Approved  Appliances.  —  Fitts 
v.  Cream  City  R.  Co.,  59  Wis.  325.  And  see 
the  title  Street  Railways,  vol.  27,  p.  3. 

5.  Turntable  as  Nuisance.  —  Louisville  R.  Co. 
v.  Foster,  108  Ky.  743.  And  see  the  title 
Nhisances,  vol.  21,  pp.  692,  696,  698. 

6.  Turpitude.  —  Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.,  65  Fed.  Rep.  15^,  where 
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the  court  said  also  that  "  no  unintentional 
wrong,  or  improper  act  innocent  in  purpose, 
can  involve  it." 

Extortion. — In  Matter  of  Coffey,  123  Cal. 
522,  it  was  said:  "  Bouvier  defines  turpitude 
as  '  everything  done  contrary  to  justice, 
honesty,  modesty,  or  good  morals.'  This 
definition  is  so  broad  that  we  are  not  com- 
pelled to  approach  its  exterior  limits  in  holding 
that  turpitude  is  an  ingredient  of  the  crime 
of  extortion." 

Trespass. —  On  the  question  whether  a  tres- 
pass on  public  lands  involves  turpitude,  see 
Merrell  v.  Legrand,  1  How.  (Miss.)  152. 

7.  Twelvemonth.  —  In  Crooke  v.  M'Tavish.  1 
Bing.  307,  8  E.  C.  L.  521,  it  was  said  that 
while  twelve  months  standing  alone  would 
be  construed  to  refer  to  lunar  months,  twelve- 
month would  embrace  the  whole  year.  See 
also  2  Black.  Com.  141  ;  Catesby's  Case,  6  Coke' 
62a.  And  see  the  title  Time  (Computation 
of),  vol.  28,  p.  209. 

8.  Twelve  Months.  —  As  to  the  meaning  of 
"  twelve  months  certain  "  in  an  agreement, 
see  Certain  —  Certainty,  vol.  5,  p.  798. 

9.  Twenty-four  Months. — In  Hopkins  v.  Cham- 
bers, 7  T.  B.  Mon.  (Ky.)  262,  it  was  held  that 
the  words  twenty-four  months,  used  to  ex- 
press the  time  of  payment  of  a  replevin  bond, 
imported  the  two  years  directed  by  statute. 
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Definitions. 


TWENTY-ONE.  —  See  note  i. 

TWICE  PUT  IN  JEOPARDY.  —  See  the  title  Jeopardy,  vol.  17,  p.  580. 

TWILIGHT.  —  Twilight  is  defined  to  be  "  the  light  perceived  before  the 
rising  and  after  the  setting  of  the  sun,  or  when  the  sun  is  less  than  eighteen 
degrees  below  the  horizon,  occasioned  by  the  illumination  of  the  earth's 
atmosphere  by  the  direct  rays  of  the  sun,  and  their  reflection  on  the  earth."  2 

TWINE.  —  Twine  is  defined  as  "  a  strong  thread  composed  of  two  or  three 
smaller  threads  or  strands  twisted  together,  and  used  for  various  purposes,  as 
for  binding  small  parcels,  making  nets,  and  the  like ;  a  small  cord  or  string."  3 

TWO-THIRDS.  —  See  note  4. 

TYMPANUM.  —  See  note  5. 

TYPEWRITER.  (See  also  the  title  Stenographers,  vol.  26,  p.  772.)  — 
See  note  6. 

TYRANT.  —  See  note  7. 

"  TX."  —  "  Tx."  is  sometimes  used  as  an  abbreviation  of  "  tax."  8 
ULLAGE.  —  See  note  9. 
ULTERIOR.  —  See  note  10. 


1.  Twenty-one.  (See  also  the  titles  Age, 
vol.  1,  p.  927;  Infants,  vol.  16,  p.  262.)  — 
Twenty-one  is  used  synonymously  with  full 
age  or  coming  of  age.  See  Memphis  Trust 
Co.  v.  Blessing,  103  Tenn.  237;  Woodward  v. 
Woodward,  87  Tenn.  644. 

2.  Twilight.  —  Webst.  Int.  Diet.,  quoted  in 
State  v.  Magers,  35  Oregon  520,  in  which  case 
the  court  further  said  :  "  The  length  of  twi- 
light necessarily  depends  upon  the  time  of  the 
year  and  the  distance  from  the  equator.  At 
the  summer  solstice  twilight  lengthens  in 
northern  latitudes  as  the  distance  from  the 
equator  increases,  until  a  point  is  reached  at 
which  it  lingers  from  the  setting  to  the  rising 
of  the  sun." 

3.  Twine.  —  Webst.  Diet.,  quoted  in  Ameri- 
can Net,  etc.,  Co.  v.  Worthington,  141  U.  S. 
472,  in  which  case  the  court  said  further :  "  It 
would  seem  to  follow  from  this  that,  in  the 
opinion  of  the  court  below,  twine  must  be 
stiff  and  contain  a  certain  quantity  of  gum,  as 
the  most  ordinary  form  of  twine  for  wrapping 
parcels  undoubtedly  does.  But  these  qualities 
are  not  essential  to  twine." 

4.  Two-thirds.  (See  also  Majority,  vol.  19, 
p.  613.)  — Two-thirds  has  been  held  to  mean 
ttvo-thirds  of  those  voting,  and  not  two- 
thirds  of  all  the  members  entitled  to  vote. 
Cass  County  v.  Johnston,  95  U.  S.  360  ;  Morton 
v.  Comptroller-Gen.,  4  S.  Car.  430  ;  Bond  Debt 
Cases,  12  S.  Car.  285.  But  in  State  v.  Gould, 
31  Minn.  189,  it  was  held  that  the  two-thirds 
vote  by  which  the  constitution  of  Minnesota 
authorized  the  legislature  to  establish  new 
courts  was  a  vote  in  each  house  of  two-thirds 
of  nil  the  members  thereof. 

Two-thirds  of  Whole  Society.  —  Where  the  con- 
stitution of  a  religious  society  provided  that 
there  should  be  no  alteration  except  by  request 
of  two-thirds  of  the  whole  society,  it  was 
held  that  the  assent  of  two-thirds  of  all  the 
members  was  necessary,  not  two-thirds  of 
those  voting.  Philomath  College  v.  Wyatt,  27 
Oregon  441. 

Two-thirds  of  Stockholders.  —  A  canal  com- 
pany was  authorized  to  abandon  its  line  pro- 
vided that  at  least  two-thirds  of  the  stock- 


holders of  such  company  approved  and 
consented.  In  construing  this  provision  the 
court  said :  "  It  does  not  declare  that  two- 
thirds  in  number  of  the  stockholders  must 
consent  thereto.  We  think  the  approval  and 
consent  of  any  number  of  stockholders  who 
own  two-thirds  of  the  whole  stock  of  the 
company  is  within  the  meaning  and  spirit  of 
tie  act."  Fredericks  v.  Pennsylvania  Canal 
Co.,  109  Pa.  St.  50. 

5.  Tympanum  —  Patent.  —  See  United  Tele- 
phone Co.  v.  Harrison,  21  Ch.  D.  720. 

6.  Typewriter  —  Exemption.  (See  generally 
the  title  Exemptions  (from  Execution),  vol. 
12,  p.  in  et  seq.)  —  In  Massie  v.  Atchley,  28 
Tex.  Civ.  App.  114,  it  was  held  that  a  type- 
writer was  not  exempt  from  execution  as 
apparatus  belonging  to  the  profession  of  a 
physician. 

7.  Tyrant.  —  See  State  v.  Mason,  14  La.  Ann. 
510. 

8.  Tx.  —  Abbreviation  for  Tax.  —  Blakeley  v. 
Bestor,  13  111.  714;  Jackson  v.  Cummings,  15 
111.  4S3 ;  Atkins  v.  Hinman,  7  111.  444;  Hunt 
v.  Smith,  9  Kan.  153. 

9.  Ullage.  (See  also  Leak  —  Leakage,  vol.  18, 
p.  592,  and  the  cross-references  there  given.)  — 
On  the  question  whether  ullage  is  included  in 
the  exemption  from  liability  for  loss  by  "  leak- 
age "  in  marine  insurance  policies,  see  Cory  v. 
Boylston  F.  &  M.  Ins.  Co.,  107  Mass.  145. 

10.  Ulterior.  —  In  an  action  for  malicious 
prosecution  the  court  instructed  the  jury  that 
if  the  defendant  had  no  cause  of  action,  but 
prosecuted  his  suit  to  secure  private  or  ulterior 
benefits,  this  was  conclusive  evidence  of  malice. 
In  holding  this  instruction  not  to  be  erroneous, 
the  appellate  court  said  :  "  The  word  ulterior 
did  not  relate  to  all  purposes  beyond  the  mere 
judgment  sought  to  be  recovered,  but  to  all 
those  purposes  beyond  and  ulterior  to  any 
legitimate  and  proper  purposes  for  which  a  suit 
might  be  brought.  As  applied  to  the  evidence 
in  the  case  and  the  questions  which  were  raised 
upon  it  and  discussed  before  the  jury,  this 
meaning  was  so  obvious  that  there  could  have 
been  no  misunderstanding  upon  their  part." 
Spain  v.  Howe,  25  Wis.  630. 
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ULTIMATE.  —  See  note  i. 

1.  Ultimate  and    Ultimately  in  Guaranties. 

(See  generally  the  title  Guaranty,  vol.  14,  p. 
1127.) — In  National  Exch.  Bank  v.  Gay,  57 
Conn.  23s,  it  was  held  that  a  guaranty  of  the 
ultimate  payment  of  a  note  meant  that  "  the 
obligor  should  continue  bound  to  the  end  of 
all  substitutions,  renewals,  and  extensions." 

And  in  Seaver  v.  Bradley,  6-  Me.  64,  it  was 
held  that  ultimately  did  not  mean  that  the 
obligee  should  pay  at  some  definite  period,  but 
should  be  bound  for  advances  made  on  the  faith 
of  the  guaranty,  upon  due  notice  of  the  princi- 
pal's failure  to  comply  with  his  engagement. 

Ultimate  Buyer. —  In  Maxted  v.  Paine,  L.  R. 
4  Exch.  215,  Pigott,  B.,  said:    "I  know  not 


how  to  define  the  expression  '  ultimate  buyer ' 
within  the  meaning  of  the  language  of  the  stock 
exchange.  It  certainly  does  not  mean  one  who 
buys  in  the  ordinary  sense  for  value.  *  *  * 
The  expression  must,  I  think,  be  taken  with 
reference  to  the  circumstances  of  each  case, 
which  may  vary  to  any  extent." 

Ultimate  Facts.  —  In  the  expression  "  ulti- 
mate facts,"  ultimate  "  is  opposed  to  '  proba- 
tive,' '  evidential.'  And  as  the  probative  or 
evidential  facts  are  such  as  serve  to  estab- 
lish or  disprove  the  issues,  the  issues  are, 
therefore,  the  ultimate  facts."  And.  L.  Diet., 
citing  Kahn  v.  Central  Smelting  Co.,  2  Utah 
379;  Pico  v.  Cuyas,  47  Cal.  174. 
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f .  2?y  Non-performing  Party,  73. 
Fraud  of  Corporate  Officer,  74. 

3.  Subrogation,  74. 

XL  "Who  May  Object  to  Ultra  Vires  Acts,  74. 

1.  Stockholders,  74. 

tf.  7^i?  Rule  and  Its  Limitations,  74. 
b.  Nature  and  Quantum  of  Interest,  76. 
C.  Motives  of  Complainant,  76. 

d.  Pecuniary  Loss  Unnecessary,  78. 

e.  Member  s  Standing  in  Corporation,  78. 

f.  Moneyed  Compensation  as  Relief,  78. 

g.  Repudiation  of  Act  by  Corporation,  78. 

h.  Subsequent  Legislative  Authorization,  79. 

i.  Demand  upon  Corporation  to  Sue,  79. 

2.  The  Corporation,  79. 

3.  The  Offending  Officer,  79. 

4.  Directors  of  Public  Corporation,  79. 

5.  Creditors,  79. 

6.  Heirs  and  Next  of  Kin,  80. 

7.  Persons  Whose  Property  Rights  Invaded,  8o> 

8.  Strangers,  80. 

a.  Stated,  80. 

^4<r/  Amounting  to  Nuisance,  81. 

9.  State,  81. 

a.       General,  81. 

Right  to  Restrain  Ultra  Vires  Acts,  8t. 
Right  to  Forfeit  Charter,  83. 

(1)  Tacit  Condition  of  the  Grant,  83. 

(2)  Judicial  Discretion,  83. 

(3)  Intention  to  Violate  Charter,  84. 

(4)  Negligent  or  Mistaken  Excess  of  Power,  84. 

(5)  Conduct  of  Mere  Agents,  84. 

(6)  Foreign  Corporations,  84. 

(7)  Illustrations  of  Rule,  84. 

(8)  Waiver,  85. 

10.  The  Federal  Government,  86. 

.  XII.  Ratification  of  Ultra  Vires  Acts,  86. 

1.  Acts  in  Excess  of  Officers'  Authority,  86. 

2.  Acts  Affecting  Stockholders  Only,  87. 

3.  Acts  Affecting  the  Public,  87. 
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b.  Implied  Ratification,  88. 

(1)  Rule  Stated,  88. 

(2)  Mere  Delay  without  Knowledge,  89. 

(3)  Delay  with  Knowledge,  89. 

(4)  Acceptance  of  Benefits,  90. 

(5)  Effect  as  to  Future  Similar  Acts,  90. 
5.  Transferee  of  Shares,  91. 

CROSS-REFERENCES. 

See  the  titles  CORPORATIONS  {PRIVATE),  vol.  7,  p.  620,  and  the  references 
there  given;  MUNICIPAL  CORPORATIONS,  vol.  20,  p.  1123;  STOCK 
AND  STOCKHOLDERS,  vol.  26,  p.  808.  And  see  particular  corporations 
under  their  appropriate  titles,  such  as  BUILDING  AND  LOAN  ASSOCIA- 
TIONS, vol.  4,  p.  999;  NATIONAL  BANKS,  vol.  21,  p.  319;  SAVINGS 
BANKS,  vol.  24,  p.  1240,  etc. 

I.  Introductory  and  Scope  of  Title.  —  The  law  of  ultra  vires,  in  its 
application  to  municipal  corporations,  has  been  treated  in  a  former  part  of  this 
work,  and  reference  is  made  thereto,  as  illustrating  that  branch  of  the  subject.1 
Cases  bearing  upon  the  powers  of  such  corporations,  and  the  validity  and  effect 
of  their  transactions,  in  this  connection,  will  be  used  only  when  the  principles 
involved  are  equally  applicable  to  private  corporations.  This  title  will  be 
confined  to  private  corporations  aggregate,  using  the  expression  in  its  broadest 
signification.  The  general  powers  of  corporations,  what  transactions  they  are 
authorized  by  their  charters  or  constating  instruments  to  engage  in,  the  princi- 
ples governing  the  construction  of  such  instruments,  and  the  powers  of 
corporate  officers  and  agents,  are  matters  which  properly  belong  to  a  work  on 
the  general  law  of  corporations,  and  have  already  received  full  treatment.2 
These  questions  will  be  touched  upon  only  so  far  as  is  necessary  to  a  clear 
apprehension  of  the  main  subject. 

II.  Definition.  —  The  term  ultra  vires  means,  literally,  beyond  the  powers 
or  capacity  —  that  is,  the  lawful  authority  —  of  a  corporation,  company,  or 
person.  The  expression  extra  vires  denotes  the  same  thing.  Opposed  to 
these  are  the  phrases  intra  vires  and  infra  vires,  meaning  within  the  power 
or  legal  competence  of  the  corporation,  company,  or  person  in  question.3 

III.  Various  Senses  in  Which  Term  Used.  — The  term  ultra  vires  has,  unfor- 
tunately, been  employed  in  the  law  of  corporations  in  many  senses.4  First,  to 
denote  acts  which  are  beyond  the  authority  of  the  corporate  officers  or  agents, 
but  within  the  scope  of  the  powers  of  the  corporation  itself.  Cases  of  this 
kind  properly  belong  to  the  law  of  agency.5    Second,  acts  that  are  outside  the 

1.  See  the  title  Municipal  Corporations,  courts  a  perfectly  consistent  application.  An 
vol.  20,  p.  1 1 23.  act  done  or  a  contract  entered  into  by  a  cor- 

2.  See  the  title  Corporations  (Private),  poration  may  be  alleged  to  be  ultra  vires  of 
vol.  7,  p.  620,  and  references  there  given.  the    corporation.      The    objection    may  come 

3.  Definition.  —  Cent.  Diet. ;  Brown's  L.  from  the  state,  from  a  dissenting  stockholder, 
Diet. ;  Anderson's  L.  Diet.  or  from  the  party  with  whom  the  contract  is 

Term  Applicable  to  Individuals.  — "  There  is  made.    And  the  courts  often  give  a  different 

nothing  of  mystery  or  of  sanctity  in  the  use  of  meaning  to  the  term  according  to  the  source 

the  words  of  a  dead  language  —  ultra  vires —  whence  the  objection  comes.    An  act  or  a  con- 

and  although  it  is  a  concise  and  convenient  tract  may  be  ultra  vires  if  the  state  objects 

form  by   which   to   indicate  the  unauthorized  when  it  would  not  be  so  held  if  the  objection 

action  of  artificial  persons  with  limited  powers,  came  from  a  stockholder  or  from  a  contracting 

still  it  is  as  applicable  to  individual  as  to  cor-  party."     Byrne  v.  Schuyler  Electric  Mfg.  Co., 

porate  action.     An  illegal  act  of  an  individual  65  Conn.  336. 

is  as  really  ultra  vires  as  the  unauthorized  act  5.  Various  Uses  of  Term. —  See  Norwich  v. 

of  a  corporation."    Lord,  J.,  in  National  Pern-  Norfolk  R.  Co.,  4  El.  &  Bl.  397,  82  E.  C.  L. 

berton  Bank  v.  Porter,  125  Mass.  333,  28  Am.  397;  Ashbury  R.  Carriage,  etc.,  Co.  v.  Riche, 

Rep.  235.  L.  R.  7  H.  L.  653  ;  Eastern  Counties  R.  Co.  v. 

4.  "  It  is  true  that  ultra  vires  is  a  doctrine  Hawkes,  5  H.  L.  Cas.  331  ;  Taylor  v.  Chichester, 
which  has  not  at  all  times  received  from  the  etc.,  R.  Co.,  L.  R.  2  Exch.  356 ;  Canal,  etc.,  R. 
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powers  of  a  corporation  because  forbidden  by  positive  law  or  public  policy.1 
Third,  acts  which,  although  within  the  powers  granted,  are  performed  in  a 
manner  different  from  that  prescribed  by  the  terms  of  the  grant.3  Fourth, 
acts  done  in  excess  of  conferred  powers,  as  where  a  corporation  is  authorized 
to  perform  an  act  for  a  specific  purpose  and  performs  the  act  for  another  and 
unauthorized  purpose.3  Fifth,  acts  which  are  outside  the  objects  for  which 
the  corporation  was  created,  as  defined  in  the  law  of  its  organization,  and, 
therefore,  beyond  the  powers  conferred  upon  it  by  the  legislature.4  This  is 
the  proper  use  of  the  term,  and  its  employment  in  any  other  sense  simply 
occasions  confusion.  Yet,  as  it  has  been  employed  in  other  senses,  it  becomes 
necessary  to  consider  it  in  those  connections,  though  the  real  technical  meaning 
should  be  kept  in  mind. 

IV.  Ultra  Vires  and  Illegality  Distinguished.  —  According  to  the 
weight  of  authority,  when  corporate  acts  are  spoken  of  as  ultra  vires,  it  is  not 
intended  that  they  are  unlawful,  but  merely  that  they  are  not  within  the 
powers  conferred  upon  the  corporation  by  the  act  of  its  creation,  and  are  in 
violation  of  the  trust  reposed  in  the  managing  board  by  the  shareholders  that 
the  affairs  shall  be  managed  and  the  funds  applied  solely  to  the  carrying 
out  of  the  objects  for  which  the  corporation  was  created.5    Such  an  act  may, 


Co.  v.  St.  Charles  St.  R.  Co.,  44  La.  Ann.  1069  ; 
Boyce  v.  Montauk  Gas  Coal  Co.,  37  W.  Va. 
73.  See  also  the  titles  Agency,  vol.  1,  p.  930; 
Officers  and  Agents  (of  Private  Corpora- 
tions), vol.  21,  p.  833. 

1.  See  infra,  this  title,  Ultra  Vires  Contracts 
—  Contracts  Mala  in  Se  ;  Contracts  Mala  Pro- 
hibita.  And  see  generally  the  title  Illegal 
Contracts,  vol.  15,  p.  927. 

In  Smith  v.  Richardson,  77  Mo.  App.  430, 
the  court  distinguishes  between  contracts  "  ex- 
pressly prohibited  "  by  charter,  statute,  or  gen- 
eral law,  and  contracts  merely  in  excess  of  the 
granted  powers,  and  speaks  of  the  first  class  as 
"  strictly  ultra  vires,"  of  the  latter  as  "  only 
unauthorized  acts  of  corporations." 

2.  See  Metropolitan  Trust  Co.  v.  Columbus, 
etc.,  R.  Co.,  95  Fed.  Rep.  18;  Farmers',  etc., 
Bank  v.  Harrison,  57  Mo.  503  ;  Matthews  v. 
Skinker,  62  Mo.  329,  21  Am.  Rep.  425 ;  Mc- 
Spedon  v.  New  York,  7  Bosw.  (N.  Y.)  601. 
See  infra,  this  title,  Ultra  Vires  Contracts  — 
Contracts  Executed  in  Unauthorised  Manner. 

3.  Citizens'  State  Bank  v.  Hawkins,  (C.  C. 
A.)  71  Fed.  Rep.  369,  where  the  court  said: 
"  The  case  is  therefore  one  of  an  abuse  of  a 
general  power,  a  wrongful  exercise  of  con- 
ferred power,  for  purposes  and  under  circum- 
stances contrary  to  law,  and  not  the  case  of  the 
exercise  of  a  power  not  in  any  event  given." 
Followed  in  Cooper  Ins.  Co.  v.  Hawkins,  (C. 
C.  A.)  71  Fed.  Rep.  372.  See  also  Littlewort 
v.  Davis,  50  Miss.  403.  And  see  infra,  this 
title,  Ultra  Vires  Contracts  —  Contracts  Viola- 
tive of  General  Corporate  Powers. 

4.  True  Meaning  of  Phrase.  —  Central  Transp. 
Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  59. 

"  The  contracts  of  corporations  are  said  to 
be  ultra,  vires  when  they  involve  some  adven- 
ture or  undertaking  not  within  the  scope  of 
their  charter,  which  is  their  rule  of  corporate 
action."  Gray,  J.,  in  Leslie  v.  Lorillard,  110 
N.  Y.  S3i. 

In  Miner's  Ditch  Co.  v.  Zellerbach,  37  Cal. 
578,  99  Am.  Dec.  300,  the  court,  by  Sawyer, 
C.  J.,  said:  "The  term  ultra  vires,  whether 
with  strict  propriety  or  not,  is  used  in  different 
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senses.  An  act  is  said  to  be  ultra  vires  when 
it  is  not  within  the  scope  of  the  powers  of  the 
corporation  to  perform  it  under  any  circum- 
stances, or  for  any  purpose.  An  act  is  also, 
sometimes,  said  to  be  ultra  vires  with  reference 
to  the  rights  of  certain  parties,  when  the  cor- 
poration is  not  authorized  to  perform  it  with- 
out their  consent ;  or  with  reference  to  some 
specific  purpose,  when  it  is  not  authorized  to 
perform  it  for  that  purpose,  although  fully 
within  the  scope  of  the  general  powers  of  the 
corporation,  with  the  consent  of  the  parties  in- 
terested, or  for  some  other  purpose.  And  the 
rights  of  strangers  dealing  with  corporations 
may  vary,  according  as  the  act  is  ultra  vires 
in  one,  or  the  other,  of  these  senses.  All 
these  distinctions  must  be  constantly  borne  in 
mind  in  considering  a  question  arising  out  of 
dealings  with  a  corporation."  Approved  in 
McPherson  v.  Foster,  43  Iowa  65,  22  Am.  Rep. 

2IS- 

5.  Ultra  Vires  —  Illegality.  —  Neilsville  Bank 
v.  Tuthill,  4  Dak.  295  ;  Kadish  v.  Garden  City 
Equitable  Loan,  etc.,  Assoc.,  151  111.  531,  42 
Am.  St.  Rep.  256  ;  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  68,  20  Am.  Rep.  504 ; .  Baldwinsville 
First  Nat.  Bank  v.  Cornell,  8  N.  Y.  App.  Div. 
427. 

In  Ashbury  R.  Carriage,  etc.,  Co.  v.  Riche, 
L.  R.  7  H.  L.  653,  Cairns,  L.  C,  says :  "  I 
have  used  the  expressions  extra  vires  and  intra 
vires.  I  prefer  either  expression  very  much  to 
one  which  occasionally  has  been  used  in  the 
judgments  in  the  present  case,  and  has  also 
been  used  in  other  cases,  the  expression  '  il- 
legality.' In  a  case  such  as  that  which  your 
lordships  have  now  to  deal  with,  it  is  not  a 
question  whether  the  contract  sued  upon  in- 
volves that  which  is  malum  prohibitum  or 
malum  in  se,  or  is  a  contract  contrary  to  pub- 
lic policy,  and  illegal  in  itself.  I  assume  the 
contract  in  itself  to  be  perfectly  legal,  to  ha^e 
nothing  in  it  obnoxious  to  the  doctrine  involved 
in  the  expressions  which  I  have  used.  The 
question  is  not  as  to  the  legality  of  the  con- 
tract; the  question  is  as  to  the  competency  and 
power  of  the  company  to  make  the  contract." 
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indeed,  be  illegal  in  the  true  and  proper  sense,  but  it  may  also  be  one  involv- 
ing no  moral  turpitude  and  offending  against  no  express  statute  —  in  a  word, 
an  act  impliedly  forbidden  because  not  expressly  or  impliedly  authorized.1 
The  use  of  the  word  "  illegal  "  to  describe  acts  that  are  merely  ultra  vires 
is  therefore  inexact  and  misleading.  There  are,  however,  well-considered 
cases  in  which  the  term  has  been  so  applied.3 

V.  History,  Development,  and  Rationale  of  Doctrine  —  origin  of  Phrase.  — 
The  expression  ultra  vires,  as  used  in  the  discussion  of  legal  questions,  is  of 
comparatively  modern  invention.  It  is  first  found,  so  far  as  can  be  ascertained,' 
in  Lord  Karnes's  Principles  of  Equity,  originally  published  in  1766,  the  author 
observing:  "A  deed  or  covenant  being  void  at  common  law  as  ultra  vires,  can 
a  court  of  equity  afford  any  relief?  A  principle  in  logics,  that  will  without 
power  cannot  produce  any  effect,  is  applicable  to  matters  of  law,  and  is  thus 
expressed,  that  a  deed  ultra  vires  is  null  and  void,  etc."  3 

Creation  of  the  Courts.  —  The  doctrine  of  ultra  vires,  in  the  strictly  proper  sense 
of  the  phrase,  is  entirely  the  creation  of  the  courts.  In  early  times  corpora- 
tions were  considered  to  have  most  of  the  powers  —  the  due  exercise  of  such 
powers  being  secured  by  the  imposition  of  certain  formalities  —  and  to  be 
subject  to  the  greater  part  of  the  obligations,  of  ordinary  citizens.4  Its  appear- 
ance as  a  principle  in  the  legal  system  of  England  was  made  about  fifty 
years  since,  arising  in  a  case  in  equity  in  1846, 5  and  at  law  in  1851. 6  But  the 
courts  in  the  United  States  much  earlier  examined  into  and  discussed  the 
powers  of  corporations  and  laid  down  rules  relative  thereto.7 

The  Doctrine,  as  First  Announced,  Was  Drawn  from  the  Artificial  Nature  of  Corporations, 
being  based  upon  the  supposed  axiom,  that  as  a  corporation  is  "  an  artificial 


1.  Tourtelot  v.  Whithed,  9  N.  Dak.  467 ;  Bath 

Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24. 

In  Bissel  v.  Michigan  Southern,  etc.,  R.  Co., 
22  N.  Y.  258,  Comstock,  C.  J.,  said:  "The 
words  ultra  vires  and  '  illegality  '  represent 
totally  different  and  distinct  ideas.  It  is  true 
that  a  contract  may  have  both  those  defects,  but 
it  may  also  have  one  without  the  other.  For  ex- 
ample, a  bank  has  no  authority  to  engage,  and 
usually  does  not  engage,  in  benevolent  enter- 
prises. A  subscription,  made  by  authority  of 
the  board  of  directors,  and  under  the  corpo- 
rate seal,  for  the  building  of  a  church  or  college 
or  an  almshouse,  would  be  clearly  ultra  vires, 
but  it  would  not  be  illegal.  If  every  corporator 
should  expressly  assent  to  such  an  application 
of  the  funds,  it  still  would  be  ultra  vires,  but 
no  wrong  would  be  committed  and  no  public 
interest  violated.  So  a  manufacturing  corpo- 
ration may  purchase  ground  for  a  school  house, 
or  a  place  of  worship,  for  the  intellectual, 
religious,  and  moral  improvement  of  its  opera- 
tives. It  may  buy  tracts  and  books  of  instruc- 
tion for  distribution  amongst  them.  Such 
dealings  are  outside  of  the  charter ;  but,  so  far 
from  being  illegal  or  wrong,  they  are  in  them- 
selves benevolent  and  praiseworthy.  So  a 
church  corporation  may  deal  in  exchange. 
This,  although  ultra  vires,  is  not  illegal,  be- 
cause dealing  in  exchange  is,  in  itself,  a  lawful 
business,  and  there  is  no  state  policy  in  re- 
straint of  that  business."  See  also  Kent  v. 
Quicksilver  Min.  Co.,  78  N.  Y.  185. 

2.  In  People  v.  Chicago  Gas  Trust  Co.,  130 
111.  268,  17  Am.  St.  Rep.  319,  it  was  said: 
"  The  word  '  unlawful  '  as  applied  to  corpora- 
tions is  not  used  exclusively  in  the  sense  of 
malum  in  se  or  malum  prohibitum;  it  is  also 


used  to  designate  powers  which  corporations 
are  not  authorized  to  exercise,  or  contracts 
which  they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do  —  or,  in 
other  words,  such  acts,  powers,  and  contracts 
as  are  ultra  vires."  See  also  City  F.  Ins.  Co. 
v.  Carrugi,  41  Ga.  660. 

3.  History  of  Doctrine.  —  Green's  Brice's  Ultra 
Vires  (2d  Am.  ed.),  p.  viii.  It  is  also  here 
said  that  the  phrase  does  not  appear  in  Angell 
and  Ames  on  Corporations  until  the  fifth 
edition,  published  in  1855. 

4.  Green's  Brice's  Ultra  Vires  (2d  Am.  ed.), 
p.  28;  Sutton's  Hospitall  Case,  10  Coke  23; 
Riche  v.  Ashbury  R.  Carriage,  etc.,  Co.,  L.  R. 
9  Exch.  263  ;  Wenlock  v.  River  Dee  Co.,  36 
Ch.  D.  674. 

5.  Colman  v.  Eastern  Counties  R.  Co.,  10 
Beav.  13,  where  Lord  Langdale  says:  "  I  think 
it  right  to  observe  that  companies  of  this  kind, 
possessing  most  extensive  powers,  have  so 
recently  been  introduced  into  this  country,  that 
neither  the  legislature  nor  courts  of  justice 
have  been  yet  able  to  understand  all  the  dif- 
ferent lights  in  which  their  transactions  ought 
properly  to  be  viewed." 

6.  East  Anglian  R.  Co.  v.  Eastern  Counties 
R.  Co.,  11  C.  B.  775,  73  E.  C.  L.  775,  21  L.  J. 
C.  PI.  23. 

7.  See  for  Examples :  Fleckner  v.  U.  S. 
Bank,  8  Wheat.  (U.  S.)  338:  Head  v.  Provi- 
dence Ins.  Co.,  2  Cranch  (U.  S.)  127;  Augusta 
Bank  v.  Earle,  1-3  Pet.  (U.  S.)  519;  Bulkley  v. 
Derby  Fishing  Co.,  2  Conn.  252.  7  Am.  Dec. 
271  ;  Chester  Glass  Co.  v.  Dewey,  16  Mass. 
102,  8  Am.  Dec.  128;  Little  v.  Obrien,  9  Mass. 
423  ;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch. 
(N.  Y.)  373- 
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being,  invisible,  intangible,  and  existing  only  in  contemplation  of  law,"  it 
possesses  only  those  qualities  with  which  its  charter  endows  it,  and  is  non- 
existent except  for  the  purposes  for  which  it  was  created.  Accordingly,  an 
ultra  vires  act  was  held  to  be  not  the  act  of  the  corporation,  and  therefore 
a  nullity  so  far  as  it  was  concerned.1 

It  Is  Now  Admitted,  However,  that  a  Corporation  Is  Not  a  Mere  Fiction,  but  a  body  of 
individuals,  and-  may  perform  acts  foreign  to  the  purposes  of  its  creation.2 
The  very  foundation  of  the  proceeding  by  quo  warranto,  for  usurpation  and 
abuse  of  power,  is  that  corporations  can,  and  do,  perform  acts  and  usurp  fran- 
chises beyond  the  rightful  authority  conferred  by  their  charter.3  Moreover, 
they  are  held  liable  for  torts  and  certain  criminal  offenses.4 

The  True  Reasons  upon  Which  the  Doctrine  of  Ultra  Vires  Rests  are,  first,  the  interest 
of  the  public  that  the  corporation  shall  not  transcend  the  powers  granted; 
second,  the  interest  of  the  stockholders  that  the  capital  shall  not  be  subjected 
to  the  risk  of  enterprises  not  contemplated  by  the  charter,  and,  therefore, 
not  authorized  by  the  stockholders  in  subscribing  for  the  stock;  third,  the 
obligation  of  every  one  entering  into  a  contract  with  a  corporation,  to  take 
notice  of  the  legal  .limits  of  its  powers.5 

Defense  an  Odious  One.  —  At  the  present  time  the  defense  of  ultra  vires  is  very 
generally  regarded  by  the  courts  as  an  ungracious  and  odious  one.6  And  it  is 
very  well  settled  that  neither  party  to  the  contract  can  avail  himself  of  such  a 


1.  Artificial    Nature   of   Corporations.  —  See 

Dartmouth  College  v.  Woodward,  4  Wheat.  (U. 
S.)  636;  U.  S.  Bank  v.  Dandridge,  12  Wheat. 
(U.  S.)  92. 

In  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  60, 
in  the  execution  of  an  unauthorized  contract, 
the  corporation  had  taken  by  indorsement  from 
the  other  party  to  the  contract  the  promissory 
note  of  a  third  party,  against  whom  it  tried  to 
enforce  it.  Ranney,  J.,  in  delivering  the  opin- 
ion of  the  court,  observes :  "  If  a  fair  con- 
struction of  its  charter  does  not  confer  the 
power,  it  is  incompetent  to  become  a  party  to 
the  contract  of  indorsement,  and  without  ca- 
pacity to  take  or  hold  the  title.  As  well  might 
a  dead  man,  by  the  mere  act  of  the  indorser,  be 
invested  with  the  legal  interest,  as  a  corpora- 
tion, which  only  lives  for  the  purposes  and 
objects  intended  by  the  legislature.  Beyond 
these  limits  it  has  no  existence,  and  its  acts  are 
neither  more  nor  less  than  a  nullity." 

2.  "  The  statement  that  a  corporation  is  an 
artificial  person,  or  entity,  apart  from  its  mem- 
bers, is  merely  a  description,  in  figurative  lan- 
guage, of  a  corporation  viewed  as  a  collective 
body ;  a  corporation  is  really  an  association 
of  persons,  and  no  judicial  dictum  or  legis- 
lative enactment  can  alter  this  fact."  1  Mora- 
wetz  on  Corp.,  §  227.  See  also  Stockton  v. 
Central  R.  Co.,  50  N.  J.  Eq.  54 ;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137,  34  Am.  St. 
Rep.  541,  36  Am.  &  Eng.  Corp.  Cas.  19. 

In  Life,  etc.,  Ins.  Co.  v.  Mechanic  F.  Ins.  Co., 
7  Wend.  (N.  Y.)  31,  Sutherland.  J.,  said: 
"  This  would  be  a  most  convenient  distinction 
for  corporations  to  establish,  that  every  viola- 
tion of"  their  charter  or  assumption  of  unau- 
thorized power  on  the  part  of  their  officers, 
although  with  the  full  knowledge  and  approba- 
tion of  the  directors,  is  to  be  considered  the 
individual  act  of  the  officers  and  is  not  to 
prejudice  the  corporation  itself.  There  would 
be  no  possibility  of  ever  convicting  a  corpora- 
tion of  exceeding  its  powers,  find  thereby  for- 


feiting  its  charter,  or  incurring  any  other  pen- 
alty, if  this  principle  could  be  established." 
And  Miller,  J.,  in  Salt  Lake  City  v.  Hollister, 
118  U.  S.  256,  said:  "The  argument  is  un- 
sound that  whatever  is  done  by  a  corporation  in 
excess  of  the  corporate  powers,  as  defined  by 
its  charter,  is  as  though  it  was  not  done  at  all." 

3.  Bissell  v.  Michigan  Southern,  etc.,  R.  Co., 
22  N.  Y.  265,  per  Comstock,  C.  J. 

4.  See  the  title  Corporations  (Private),  vol. 
7,  p.  824  et  seq. 

In  Salt  Lake  City  v.  Hollister,  118  U.  S.  260, 
Miller,  J.,  for  the  court,  said :  "  The  truth  is, 
that  with  the  great  increase  in  corporations  in 
very  recent  times,  and  in  their  extension  to 
nearly  all  the  business  transactions  of  life,  it 
has  been  found  necessary  to  hold  them  respon- 
sible for  acts  not  strictly  within  their  corporate 
powers,  but  done  in  their  corporate  name  and 
by  corporation  officers  who  were  competent  to 
exercise  all  the  corporate  powers.  When  such 
acts  are  not  founded  on  contract,  but  are  arbi- 
trary exercises  of  power  in  the  nature  of  torts, 
or  are  guaii'-criminal,  the  corporation  may  be 
held  to  a  pecuniary  responsibility  for  them  to 
the  party  injured."  See  infra,  this  title,  Lia- 
bility of  Corporation  for  Torts. 

5.  True  Basis  of  Doctrine.  —  California  Bank 
v.  Kennedy,  167  U.  S.  368;  Pittsburgh,  etc.,  R. 
Co.  v.  Keokuk,  etc.,  Bridge  Co.,  131  U.  S.  371. 
See  also  Pearce  v.  Madison,  etc.,  R.  Co.,  21 
How.  (U.  S.)  441  ;  Metropolitan  Trust  Co.  v. 
Columbus,  etc.,  R.  Co.,  95  Fed.  Rep.  18. 

6.  Defense  Not  Favored.  —  In  Hawkes  v.  East- 
ern Counties  R.  Co.,  1  De  G.  M.  &  G.  760,  Lord 
St.  Leonards  said  :  "  In  my  opinion  nothing 
can  be  more  indecent  than  for  a  great  company 
like  this  to  allege  by  way  of  defense  that  a 
solemn  contract  which  they  have  entered  into 
is  void,  on  the  ground  of  its  not  being  within 
their  powers,  not  from  any  mistake,  misappre- 
hension, or  subsequent  accident,  but  because 
they  thought  fit  to  enter  into  it,  and  meant  to 
have  the  benefit  of  it,  if  it  turned  out  for  their 
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defense  when  the  contract  has  been  fully  performed  by  the  other  party  and 
he  has  received  the  full  benefit  of  the  performance  and  of  the  contract.  If  an 
action  cannot  be  brought  directly  upon  the  contract,  either  equity  will  grant 
relief  or  an  action  in  some  other  form  will  prevail.1 

Estoppel.  —  The  ground  upon  which  the  defense  of  ultra  vires  is  most  gen- 
erally excluded  is  that  of  estoppel  —  that  the  corporation  or  other  party 
to  the  contract,  having  received  the  fruits  thereof,  should  not  be  permitted  to 
plead  want  of  power  in  the  corporation  and  thus  escape  liability.2 

Executory  Contracts.  —  Generally  speaking,  the  rule  of  ultra  vires  prevails  in 
full  force  only  where  the  contracts  of  corporations  remain  wholly  executory.3 

VI.  Statement  of  General  Principles  —  1.  Construction  of  Corporate  Char- 
ters. —  The  Question  of  Ultra  Vires  Is  Mainly  One  of  Construction,  but  there  has  been  some 
difference  of  opinion  as  to  the  principles  which  should  control  in  the  construc- 
tion of  corporate  charters.  It  may  be  stated  as  a  general  rule  that  the  char- 
ter of  a  corporation,  read  in  connection  with  the  general  laws  applicable 
thereto,  is  the  true  measure  of  its  powers,  and  a  transaction  manifestly  beyond 
those  powers  is  ultra  vires;  yet,  whatever  under  the  charter  and  general  laws, 
reasonably  construed,  may  fairly  be  considered  as  incidental  to  the  purposes  for 
which  the  corporation  was  created,  is  not  to  be  taken  as  prohibited,  but  is  as 
much  granted  as  that  which  is  expressed.4 

Act  Beneficial.  —  It  is  not  sufficient  that  the  act  is  in  furtherance  of  the 


benefit,  and  to  take  advantage  of  the  illegality 
in  case  the  contract  should  prove  onerous  and 
they  should  desire  to  get  rid  of  it."  "  A  senti- 
ment," says  Lord  Campbell,  in  Norwich  v.  Nor- 
folk R.  Co.,  4  El.  &  Bl.  445,  82  E.  C.  L.  445, 
"  in  which  we  should  all  concur." 

In  Cary  v.  Cleveland,  etc.,  R.  Co.,  29  Barb. 
(N.  Y.)  36,  Allen,  J.,  said:  "Eminent  judges 
have  expressed  regret  that  covenants  entered 
into  deliberately,  and  with  fair  intentions  on 
both  sides,  should  be  resisted  on  the  ground  of 
ultra  vires." 

In  Wright  v.  Antwerp  Pipe  Line  Co.,  101  Pa. 
St.  204,  47  Am.  Rep.  710,  Paxson,  J.,  said: 
"  The  defense  of  ultra  vires  by  a  corporation 
comes  with  better  grace  if  made  before  it  has 
discovered  that  it  has  made  a  bad  bargain." 

Defense  an  Unconscionable  One.  —  Third  Ave. 
Sav.  Bank  v.  Dimock,  24  N.  J.  Eq.  26. 

1.  See  infra,  this  title,  Ultra  Vires  Contracts. 

2.  Estoppel  — United  States.  —  Campbell  v. 
Argenta  Gold,  etc.,  Min.  Co.,  51  Fed.  Rep.  1  ; 
Memphis,  etc.,  R.  Co.  v.  Dow,  19  Fed.  Rep. 
388 ;  Oregonian  R.  Co.  v.  Oregon  R.,  etc.,  Co., 
22  Fed.  Rep.  245  ;  Mississippi,  etc.,  R.  Co.  v. 
Howard,  7  Wall.  (U.  S.)  392. 

Illinois.  —  Bradley  v.  Ballard,  55  111.  413,  8 
Am.  Rep.  656  ;  Chicago  Bldg.  Soc.  v.  Crowell, 
65  111.  454 ;  Racine,  etc.,  R.  Co.  v.  Farmers'  L. 
&  T.  Co.,  49  HI-  346,  95  Am.  Dec.  595. 

Iowa.  —  Matt  v.  Roman  Catholic  Mut.  Pro- 
tective Soc,  70  Iowa  455. 

Michigan.  —  Dewey  v.  Toledo,  etc.,  R.  Co., 
91  Mich.  351. 

Minnesota.  —  Auerbach  v.  Le  Sueur  Mill  Co., 
28  Minn.  291,  41  Am.  Rep.  285. 

Missouri.  —  St.  Louis  v.  St.  Louis  Gaslight 
Co.,  70  Mo.  69. 

New  Jersey.  —  Camden,  etc.,  R.  Co.  v.  May's 
Landing,  etc.,  R.  Co.,  48  N.  J.  L.  530. 

New  York.  —  Schurr  v.  New  York,  etc., 
Suburban  Invest.  Co.,  18  N.  Y.  Supp.  454; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20 
Am,  Rep.  504;  Woodruff  v,  Erie  R.  Co.,  93 
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I".  Y.  609 ;  Safford  v.  Wyckoff,  1  Hill  (N.  Y.) 
1 1. 

Ohio.  —  Hays  v.  Galion  Gas  Light,  etc.,  Co., 
29  Ohio  St.  330 ;  Newburg  Petroleum  Co.  v. 
Weare,  27  Ohio  St.  343. 

Pennsylvania.  —  Jones  v.  National  Bldg. 
Assoc.,  94  Pa.  St.  215. 

Texas.  —  Kinkier  v.  Junica,  84  Tex.  116. 

Wisconsin.  —  North  Hudson  Mut.  Bldg.,  etc., 
Assoc.  v.  Hudson  First  Nat.  Bank,  79  Wis.  31. 

3.  See  Thompson  v.  Lambert,  44  Iowa  239. 
See  also  infra,  this  title,  Ultra  Vires  Contracts 
—  Contracts  Impliedly  Forbidden  —  Executory 
Contracts. 

4.  Rule  for  Construing  Charters.  —  Thomas  v. 
West  Jersey  R.  Co.,  101  U.  S.  71  ;  Pittsburgh, 
etc.,  R.  Co.  v.  Keokuk,  etc.,  Bridge  Co.,  131  U. 
S.  385  ;  Green  Bay,  etc.,  R.  Co.  v.  Union  Steam- 
boat Co.,  107  U.  S.  100;  Davis  v.  Old  Colony 
R.  Co.,  131  Mass.  258,  41  Am.  Rep.  221.  And 
see  the  title  Corporations  (Private),  vol.  7, 
p.  620. 

In  Atty.-Gen.  v.  Great  Eastern  R.  Co.,  5  App. 
Cas.  473,  Selborne,  L.  C,  said :  "  I  agree 
with  Lord  Justice  James  that  this  doctrine 
[ultra  vires]  ought  to  be  reasonably,  and  not 
unreasonably,  understood  and  applied,  and  that 
whatever  may  fairly  be  regarded  as  incidental 
to,  or  consequential  upon,  those  things  which 
the  legislature  has  authorized,  ought  not,  un- 
less expressly  prohibited,  to  be  held  by  judicial 
construction  to  be  ultra  vires."  Quoted  ap- 
provingly in  Jacksonville,  etc.,  R.,  etc.,  Co.  v. 
Hooper,  160  U.  S.  514;  Ellerman  v.  Chicago 
Junction  R.,  etc.,  Co.,  49  N.  J.  Eq.  217. 

The  Enumeration  of  a  Corporation's  Powers  Im- 
plies the  exclusion  of  all  others  except  such 
subordinate  and  incidental  powers  as  are 
essential  to  their  existence  and  to  the  enjoy- 
ment and  exercise  of  the  rights  and  powers 
conferred  in  express  terms.  Seattle  Gas,  etc., 
Co.  v.  Citizens'  Light,  etc.,  Co.,  123  Fed.  Rep. 
588.  See  also  Nantasket  Beach  Steamboat  Co. 
v.  Shea,  i8a  Mass,  147. 
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interests  of  the  corporation.  Many  acts  can  be  suggested  which,  though  bene- 
ficial to  the  business  of  a  corporation,  are  too  remote  from  its  general  purposes 
to  be  deemed  reasonably  within  its  implied  powers.  What  is  and  what  is  not 
too  remote  must  be  determined  according  to  the  facts  of  each  case.1 

The  Modern  Rule  has  been  well  stated  thus  :  "  If  the  act  is  one  which  is  lawful 
in  itself  and  not  otherwise  prohibited,  is  done  for  the  purpose  of  serving  cor- 
porate ends,  and  is  reasonably  tributary  to  the  promotion  of  those  ends,  in  a 
substantial  and  not  in  a  remote  and  fanciful  sense,  it  may  fairly  be  considered 
within  charter  powers."  2 

The  Field  of  Corporate  Action  in  respect  to  the  exercise  of  incidental  powers  is 
an  expanding  one.  As  industrial  conditions  change,  business  methods  must 
change  with  them,  and  acts  become  permissible  which  at  an  earlier  period 
would  not  have  been  considered  to  be  within  corporate  power.3 

2.  Presumption.  — ■  The  dealings  of  corporations  which,  on  their  face,  or 
according  to  their  apparent  import,  are  within  the  powers  granted,  are  not  to 
be  considered  as  illegal  or  unauthorized,  without  some  evidence  tending  to 
show  that  they  are  of  such  a  character.  In  the  absence  of  proof,  there  is  no 
presumption  that  the  law  has  been  violated.4  For  example,  the  rule  in 
respect  to  the  exercise  by  corporations  of  the  right  conferred  upon  them  by 
law  to  purchase,  hold,  and  convey  real  estate  is  thus  stated :  When  the  cor- 
poration is  authorized  to  hold  and  convey  real  estate  under  certain  circum- 
stances, or  for  certain  purposes,  it  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  real  estate  conveyed  by  it  was  held  and  conveyed  in 
pursuance  of  its  powers.5 

3.  Where  Law  Purporting  to  Give  Authority  Invalid.  —  It  seems  that  when 
authority  to  make  a  certain  contract  is  conferred,  whether  rightfully  or  not, 
and  the  contract  in  question  is  within  the  very  letter  of  the  law,  it  cannot  be 
said  that  such  contract  is  ultra  vires,  within  the  proper  meaning  of  that 
expression  ;  it  is  otherwise,  however,  if  the  law  is  invalid  in  attempting  to 
confer  the  power.6 

1.  Best  Brewing  Co.  v.  Klassen,  185  111.  37,  Flat  Fluming  Co.,  22  Cal.  621 ;  Mitchell  v. 
76  Am.  St.  Rep.  26.  Rome  R.  Co.,  17  Ga.  574;  Underwood  v.  New- 

2.  Steinway  v.  Steinway,  (Supm.  Ct.  Spec.  port  Lyceum,  5  B.  Mon.  (Ky.)  129,  41  Am. 
T.)  17  Misc.  (N.  Y.)  47,  per  Beekman,  J.  Dec.  260;  Downing  v.  Mt.  Washington  Road 

For  Other  Statements  of  the  Rule  see  Best  Brew-  Co.,  40  N.  H.  230  ;  Chautauque  County  Bank 
ing  Co.  v.  Klassen,  185  111.  37,  76  Am.  St.  Rep.  v.  Risley,  19  N.  Y.  371,  75  Am.  Dec.  347; 
26;  State  v.  Lincoln  Trust  Co.,  144  Mo.  562;  Allegheny  v.  McClurkan,  14  Pa.  St.  81. 
Holmes  v.  Willard,  125  N.  Y.  75;  Koehler  v.  It  Is  Not  Necessary  for  a  Plaintiff  Corporation  to 
Reinheimer,  26  N.  Y.  App.  Div.  1,  reversing  Allege  Its  Authority  to  make  the  contract,  01 
20  Misc.  (N.  Y.)  62;  Clark  v.  Farrington,  11  that  any  corporation  under  which  it  claims  had 
Wis.  324.  See  also  the  title  Corporations  such  power.  The  contract  of  a  corporation  is 
(Private),  vol.  7,  p.  620.  presumed  to  be  within  its  powers.     Com.  Title 

It  has  been  pointed  out  that  the  doctrine  of  Ins.,  etc.,  Co.  v.  Cummings,  83  Fed.  Rep.  767. 
ultra  vires  originated  at  a  time  when  nearly  all  See  also  Bell  v.  Mendenhall,  71  Minn.  331  ; 
corporations  were  created  for  public  purposes,  Beels  v.  North  Nebraska  Fair,  etc.,  Assoc.,  54 
and  that  there  is  no  reason  why  it  should  ever      Neb.  226. 

have  been  applied  to  private  corporations  any  In  Iowa  Where  a  Corporation  Alleges  that  an 
more  than  to  individuals  in  a  copartnership.  Agreement  to  Arbitrate  Is  Ultra  Vires  in  that  it 
Holm  v.  Claus  Lipsius  Brewing  Co.,  21  N.  Y.  was  in  the  nature  of  an  executory  contract  for 
App.  Div.  204.  the  purchase  of  its  own  stock,  the  burden  is 

3.  Steinway  v.  Steinway,  (Supm.  Ct.  Spec.  upon  the  corporation  to  show  that  the  agree- 
T.)  17  Misc.  (N.  Y.)  43,  per  Beekman,  J.  See  ment,  so  far  as  it  contemplated  a  purchase  of 
also  Interior  Woodwork  Co.  v.  Prasser,  108  stock,  was  unauthorized  by  its  articles.  West 
Wis.  557.  v.  Averill  Grocery  Co.,  109  Iowa  488. 

"  In  These  Days,  When  Corporations  Are  Organ-  5.  Ohio,  etc.,  R.  Co.  v.  McCarthy,  96  U.  S. 
ized  for  So  Many  and  Various  Purposes,  and  258 ;  Alward  v.  Holmes,  (Buffalo  Super.  Ct. 
tlieir  business  extends  in  so  many  directions,  it  Tr.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  96;  Mallett 
would  be  difficult  to  say  that  any  business  act  v.  Simpson,  94  N.  Car.  37,  55  Am.  Rep. 
is  not  within  the  power  of  a  business  corpo-  594.  And  see  infra,  this  title,  Ultra  Vires 
ration."  Keating  v.  American  Brewing  Co.,  62  Contracts;  also  Who  May  Obect  to  Ultra  Vires 
N.  Y.  App.  Div.  501.  Acts. 

4.  Presumption.  —  Oxford  Iron  Co.  v.  Sprad-  6.  Freeland  v.  Pennsylvania  Cent.  Ins.  Co.. 
Icy,  46  Ala,  oj;  Union  Water  Co.  v.  MuTphy's     94  Pa.  &t,  504, 
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4.  Notice  of  Corporate  Powers.  —  Another  general  rule  of  importance  in  this 
connection  is  that  every  person  who  enters  into  a  contract  with  a  corporation 
is  bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its  capacity.1  But 
this  principle  does  not  require  him,  in  every  instance,  to  know  whether  the 
general  powers  of  the  corporation  may  be  properly  exercised  in  the  particular 
case.2 

5.  Prevention  of  Legal  Wrong.  —  The  hardships  and  inconveniences  incident 
to  a  rigid  application  of  the  doctrine  of  ultra  vires  have  led  the  courts  in  a 
number  of  cases  to  observe  that  the  plea  of  ultra  vires  should  not,  as  a 
general  rule,  prevail,  whether  it  is  interposed  for  or  against  a  corporation, 
when  it  would  not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.3 

6.  Federal  Decision  as  to  National  Corporations.  —  A  state  court  would 
unquestionably  be  bound  to  follow  the  holding  of  the  Supreme  Court  of  the 


1.  Notice  of  Corporate  Powers  —  England. — 
Balfour  v.  Ernest,  5  C.  B.  N.  S.  601,  94  E.  C. 
L.  601. 

United  States.  —  Relfe  v.  Rundle,  103  U.  S. 
226;  Salt  Lake  City  v.  Hollister,  118  U.  S.  263; 
Pearce  v.  Madison,  etc.,  R.  Co.,  21  How.  (U. 
S.)  443;  Knoxville  v.  Knoxville,  etc.,  R.  Co., 
22  Fed.  Rep.  758. 

Alabama.  — ■  Spence  v.  Mobile,  etc.,  R.  Co.,  79 
Ala.  576. 

Indiana.  —  Leonard  v.  American  Ins.  Co.,  97 
Ind.  299. 

Iowa.  —  Lucas  v.  White  Line  Transfer  Co., 
70  Iowa  541,  59  Am.  Rep.  449. 

Massachusetts.  —  Davis  v.  Old  Colony  R.  Co., 
131  Mass.  258,  41  Am.  Rep.  221. 

New  Hampshire.  —  Downing  v.  Mt.  Washing- 
ton Road  Co.,  40  N.  H.  230. 

New  York.  —  Jemison  v.  Citizens'  Sav.  Bank, 
122  N.  Y.  143,  19  Am.  St.  Rep.  482;  Alexander 
v.  Cauldwell,  83  N.  Y.  480  ;  Hoyt  v.  Thompson, 
19  N.  Y.  222. 

Tennessee.  — ■  Memphis  Grain,  etc.,  Elevator 
Co.  v.  Memphis,  etc.,  R.  Co.,  85  Tenn.  703,  4 
Am.  St.  Rep.  798. ' 

Texas.  —  Fitzhugh  v.  Franco-Texas  Land  Co., 
81  Tex.  306. 

Virginia.  —  Bohmer  v.  City  Bank,  77  Va. 
445  ;  Haden  v.  Farmers',  etc.,  F.  Assoc.,  80  Va. 
683. 

And  see  the  title  Corporations  (Private), 
vol.  7,  p.  620. 

2.  See  infra,  this  title,  Ultra  Vires  Contracts. 

Waere  Question  of  Power  Dependent  upon  Ex- 
trinsic Facts.  —  In  Bissell  v.  Michigan  South- 
ern, etc.,  R.  Co.,  22  N.  Y.  258,  Selden,  J.,  uses 
this  language  :  "  Where  the  want  of  power  is 
apparent  upon  comparing  the  act  done  with  the 
terms  of  the  charter,  the  party  dealing  with  the 
corporation  is  presumed  to  have  knowledge  of 
the  defect,  and  the  defense  of  ultra  vires  is 
available  against  him.  But  such  defense  will 
not  be  permitted  to  prevail  against  a  party 
who  cannot  be  presumed  to  /  !iave  had  any 
knowledge  of  the  want  of  authority  to  make 
the  contract.  Hence,  if  the  question  of  power 
depends,  not  merely  upon  the  law  under  which 
the  corporation  acts,  but  upon  the  existence  of 
certain  extrinsic  facts  resting  peculiarly  within 
the  knowledge  of  the  corporate  officers,  then 
the  corporation  will  be  estopped  from  denying 
that  which,  by  assuming  to  make  the  contract, 
it  '.lad  virtually  affirmed."    Quoted  approvingly 


in  Monument  Nat.  Bank  v.  Globe  Works,  101 
Mass.  58,  3  Am.  Rep.  322. 
3.  Where  Plea  Would  Work  Legal  Wrong  — 

United  States.  —  Ohio,  etc.,  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258 ;  Old  Colony  Trust  Co. 
v.  Wichita,  123  Fed.  Rep.  762;  Butler  v.  Cock- 
rill,  (C.  C.  A.)  73  Fed.  Rep.  945  ;  In  re  Water- 
loo Organ  Co.,  128  Fed.  Rep.  517. 

Idaho.  —  Burke  Land,  etc.,  Co.  v.  Wells,  7 
Idaho  42. 

Michigan.  —  Carson  City  Sav.  Bank  v.  Car- 
son City  Elevator  Co.,  90  Mich.  550,  30  Am. 
St.  Rep.  454 ;  Dewey  v.  Toledo,  etc.,  R.  Co.,  91 
Mich.  351. 

Minnesota.  —  Central  Bldg.,  etc.,  Assoc.  v. 
Lampson,  60  Minn.  422. 

New  York.  —  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62,  20  Am.  Rep.  504  ;  Jourdan  v.  Long 
Island  R.  Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y. 
St.  Rep.  89. 

Utah.  —  Bear  River  Valley  Orchard  Co.  v. 
Hanley,  15  Utah  506. 

Vermont.  —  Howard  Nat.  Bank  v.  Loomis,  51 
Vt.  349- 

See  also  Bateman  v.  Ashton-under-Lyne,  3 
H.  &  N.  323 ;  Shrewsbury,  etc.,  R.  Co.  v. 
London,  etc.,  R.  Co.,  16  Beav.  441  ;  South 
Yorkshire  R.,  etc.,  Co.  v.  Great  Northern  R. 
Co.,  9  Exch.  55  ;  Norwich  v.  Norfolk  R.  Co.,  4 
El.  &  Bl.  397,  82  E.  C.  L.  397. 

In  Denver  F.  Ins.  Co.  v.  McClelland,  9  Colo. 
11,  59  Am.  Rep.  134,  it  is  said:  "  The  plea  of 
ultra  vires  is  not  to  be  understood  as  an  ab- 
solute and  peremptory  defense  in  all  cases  of 
excess  of  power  without  regard  to  other  cir- 
cumstances and  considerations.  The  plea  is 
not  to  be  entertained  where  its  allowance  will 
do  great  wrong  to  innocent  third  persons." 

In  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y. 
24,  the  court  said  :  "  The  courts  in  this  state 
from  an  early  day,  commencing  as  far  back  as 
the  Utica  insurance  cases,  have  sought  to  regu- 
late and  restrict  the  defense  of  ultra  vires  so 
as  to  make  it  consistent  with  the  obligations 
of  justice.  Utica  Ins.  Co.  v.  Scott,  19  Johns. 
(N.  Y.)  .1  ;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Bis- 
sell v.  Michigan  Southern,  etc.,  R.  Co.,  22  N. 
Y.  260.  op.  Comstock,  C.  J  ;  Parish  v.  Wheeler, 
22  N.  Y.  495 ;  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62,  20  Am.  Rep.  504;  Pratt  v.  Short, 
70  N.  Y.  437;  35  Am.  Rep.  531;  Woodruff  v. 
Erie  R.  Co.,  93  N.  Y.  609 ;  Starin  v.  Edson, 
112  N,  Y.  206." 
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United  States  as  to  the  powers  of  a  national  corporation,  as,  for  instance,  a 
national  bank;  but  on  the  other  hand,  upon  the  question  of  the  effect  or 
application  of  such  holding  as  a  defense  in  a  given  case  properly  brought  in 
the  state  court  —  as,  for  instance,  whether  the  plea  of  ultra  vires  is  available 
when  such  a  bank  has  exceeded  its  powers  —  the  latter  may  properly  follow 
its  own  decisions  even  when  differing  from  the  decisions  of  the  federal  courts. 
Such  questions  are  not  federal  questions,  whereas  the  former  is  strictly  a 
federal  question.1 

7.  Contract  Clause  of  Federal  Constitution.  —  In  Maryland  it  has  been  held 
that  the  contract  clause  of  the  Federal  Constitution  cannot  be  successfully 
invoked  in  favor  of  a  contract  that  is  ultra  vires* 

8.  Effect  of  Judgment  by  Consent  or  Default.  —  A  Consent  Judgment  obtaine  d  on 
an  ultra  vires  contract,  the  question  of  ultra  vires  not  having  been  raised 
either  in  the  pleadings  or  on  the  facts  stated,  is  of  no  more  validity  than  the 
invalid  contract  on  which  it  was  founded.3 

Judgment  by  Default.  — Where  a  judgment  has  been  rendered  in  a  state  court 
against  a  corporation  by  default  on  an  ultra  vires  contract,  it  is  open  for  a 
stockholder  to  show  when  sued  "  by  virtue  of  the  constitution  and  the  statutes 
of  the  state,"  that  he  is  not  liable  under  that  constitution  and  those  laws.4 

VII.  Ultra  Vires  Contracts— 1.  Contracts  Impliedly  Forbidden — a.  Ex- 
ecutory CONTRACTS  —  (i)  Rule  Stated.  —  Contracts  of  corporations  involving 
an  unauthorized  exercise  of  their  powers,  so  long  as  they  remain  purely  execu- 
tory, are  not  enforceable,  either  by  an  action  for  specific  performance  or  for 
damages.5    Where  neither  party  has  acted  upon  the  contract,  the  only  injus- 


1.  Security  Nat.  Bank  v.  St.  Croix  Power 
Co.,  117  Wis.  si  1.  To  the  same  effect  is  Hunt 
v.  Hauser  Malting  Co.,  90  Minn.  282. 

2.  Westminster  Water  Co.  v.  Westminster 
(Md.  1904)  56  Atl.  Rep.  990  (so  held  in  ref- 
erence to  a  contract  ultra  vires  a  municipal 
corporation).  And  see  the  title  Impairment 
of  Obligation  of  Contracts,  vol.  15,  p.  1030. 

3.  Judgment  by  Consent.  —  Great  North  West 
Cent.  R.  Co.  v.  Charlebois,  (1899)  A.  C.  114, 
reversing  Charlebois  v.  Delap,  26  Can.  Sup.  Ct. 
221.  The  court  said:  "It  is  quite  clear  that 
a  company  cannot  do  what  is  beyond  its  legal 
powers  by  simply  going  into  court  and  con- 
senting to  a  decree  which  orders  that  the 
thing  shall  be  done."  But  compare  Alabama 
Marble,  etc.,  Co.  v.  Chattanooga  Marble,  etc., 
Co.,  (Tenn.  Ch.  1896)  37  S.  W.  Rep.  1004. 

4.  Ward  v.  Joslin,  186  U.  S.  142. 

5.  Executory  Contracts  —  England.  —  Great 
Northern  R.  Co.  v.  Eastern  Counties  R.  Co.,  9 
Hare  306 ;  Shrewsbury,  etc.,  R.  Co.  v.  North- 
western R.  Co.,  6  H.  L.  Cas.  113;  Atty.-Gen.  v. 
Great  Eastern  R.  Co.,  5  App.  Cas.  473  ;  Copper 
Miners  v.  Fox,  16  Q.  B.  229,  71  E.  C.  L.  229. 

United  States.  —  Safety  Insulated  Wire,  etc., 
Co.  v.  Baltimore,  (C.  C.  A.)  74  Fed.  Rep.  363 ; 
Easun  v.  Buckeye  Brewing  Co.,  51  Fed.  Rep. 
156;  Holt  v.  Winfield  Bank,  25  Fed.  Rep.  812; 
Oregonian  R.  Co.  v.  Oregon  R.,  etc.,  Co.,  23 
Fed.  Rep.  232. 

Alabama.  —  Gadsden  First  Nat.  Bank  v.  Win- 
chester, 119  Ala.  168,  72  Am.  St.  Rep.  904; 
Simmons  v.  Troy  Iron  Works,  92  Ala.  427 ; 
Memphis,  etc.,  R.  Co.  v.  Grayson.  88  Ala.  572, 
16  Am.  St.  Rep.  69;  Wilks  v.  Georgia  Pac.  R. 
Co.,  79  Ala.  180;  Morgan  v.  Donovan,  58  Ala. 
241. 

California.  —  San  Francisco  Gas  Co.xz\  San 
Francisco,  9-Cal.  453. 
29  C.  of  L. — 4 


Georgia.  —  Screven  Hose  Co.  v.  Philpot,  53 
Ga.  625. 

Illinois.  —  Sellers  v.  Greer,  172  111.  549; 
Kadish  v.  Garden  City  Equitable  Loan,  etc., 
Assoc.,  151  111.  531,  42  Am.  St.  Rep.  256; 
McNulta  v.  Corn  Belt  Bank,  164  111.  427,  55 
Am.  St.  Rep.  203;  Bradley  v.  Ballard,  55  111. 
413,  8  Am.  Rep.  656. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Southern 
Indiana  R.  Co.,  (Ind.  App.  1904)  70  N.  E.  Rep. 
843;  Wright  v.  Hughes,  119  Ind.  329,  12  Am. 
St.  Rep.  412;  State  Board  of  Agriculture  v. 
Citizens'  St.  R.  Co.,  47  Ind.  407,  17  Am.  Rep. 
702. 

Iowa.  —  Thompson  v.  Lambert,  44  Iowa 
239. 

Kentucky.  —  Lithgow  Mfg.  Co.  v.  Fitch,  5  Ky. 
L.  Rep.  604. 

Michigan.  —  Day  v.  Spiral  Springs  Buggy 
Co.,  57  Mich.  146,  58  Am.  Rep.  352. 

New  Hampshire.  —  Hall  v.  Paris,  59  N.  H. 
71  ;  Downing  v.  Mt.  Washington  Road  Co.,  40 
N.  H.  230. 

New  Jersey.  —  Camden,  etc.,  R.  Co.  v.  May's 
Landing,  etc.,  R.  Co.,  48  N.  J.  L.  530. 

New  York.  —  Jemison  v.  Citizens'  Sav.  Bank, 
122  N.  Y.  142,  19  Am.  St.  Rep.  482;  Nassau 
Bank  v.  Jones,  95  N.  Y.  115,  47  Am.  Rep.  14; 
Parish  v.  Wheeler,  22  N.  Y.  508. 

Ohio.  —  Simpson  v.  Greenfield  Bldg.,  etc., 
Assoc.,  38  Ohio  St.  349 ;  Coppin  v.  Greenlees, 
etc.,  Co.,  38  Ohio  St.  275,  43  Am.  Rep.  425. 

Pennsylvania.  —  Oil  Creek,  etc.,  R.  Co.  v. 
Pennsylvania  Transp.  Co.,  83  Pa.  St.  166. 

Tennessee.  —  Tennessee  Ice  Co.  v.  Raine,  107 
Tenn.  151. 

Texas.  —  Sabine  Tram  Co.  v.  Bancroft,  16 
Tex.  Civ.  App.  170. 

Wisconsin.  —  Northwestern  Union  Packet  Co. 
v.  Shaw,  37  Wis.  655,  19  Am.  Rep.  781  ;  Madi- 
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tice  caused  by  a  refusal  to  enforce  it  is  the  loss  to  the  parties  of  prospective 
profits,  and  this  is  too  slight  a  consideration  to  weigh  against  the  reasons  of 
public  policy  for  declaring  it  void  and  not  enforceable.  The  completion  of  such 
a  contract  by  the  corporation  will  be  enjoined  at  the  instance  of  a  shareholder.1 

(2)  Continuing  Contract.  —  Where  a  continuing  contract  has  been  partly 
performed  on  one  side,  it  is  treated  as  executory  in  respect  of  its  future  and 
further  performance,  and  will  not  support  an  action  for  failure  to  go  on  with 
it.2  So  one  who  has  furnished  part  of  the  goods  called  for  by  a  contract 
ultra  vires  the  corporation  may  refuse  to  deliver  the  remaining  portion.3 
And  one  who  is  engaged  to  act  as  salesman  for  a  stated  term  for  a  corporation 
in  an  ultra  vires  business  may  repudiate  the  contract  before  the  expiration  of 
the  term.4 

(3)  Recovery  of  Money  Deposited  as  Security.  —  In  an  action  for  damages 
for  breach  of  an  executory  contract  ultra  vires  the  plaintiff  corporation,  it 
cannot  recover  a  sum  of  money  deposited  as  security  for  the  performance  of 
the  contract.5 

b.  Executed  Contracts  —  (1)  On  One  Side  —  (a)  Rule  stated.  —  It  is  now 
very  well  settled  that  a  corporation  cannot  avail  itself  of  the  defense  of  ultra 
vires  when  the  contract  has  been  in  good  faith  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  full  benefit  of  the  performance  and  of 
the  contract.  The  same  rule  holds  e  converso;  if  the  other  party  has  had 
the  benefit  of  the  contract  fully  performed  by  the  corporation,  he  will  not  be 


son,  etc.,  Plank  Road  Co.  v.  Watertown,  etc., 
Plank  Road  Co.,  7  Wis.  59. 

A  Bank  Having  under  Its  Charter  No  Bight  to 
Purchase  Lands  for  the  purpose  of  selling  them 
again,  a  contract  entered  into  for  such  a  pur- 
pose will  not  be  enforced.  State  Bank  v. 
Niles,  1  Dougl.  (Mich.)  401,  41  Am.  Dec.  575; 
Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  100  Am. 
Dec.  369.  See  also  Chapman  v.  Colby,  47 
Mich.  51. 

1.  Injunction  —  England.  —  Colman  v.  East- 
ern Counties  R.  Co.,  10  Beav.  1 ;  Bagshaw  v. 
Eastern  Union  R.  Co.,  7  Hare  114;  Lyde  v. 
Eastern  Bengal  R.  Co.,  36  Beav.  10. 

United  States.  —  Dodge  v.  Woolsey,  18  How. 
(U.  S.)  331 ;  Richmond  Guano  Co.  v.  Farmers 
Cotton  Seed  Oil  Mill,  etc.,  Co.,  (C.  C.  A.)  126 
Fed.  Rep.  712;  Gunnison  Gas,  etc.,  Co.  v. 
Whitaker,  91  Fed.  Rep.  191  ;  McCutcheon  v. 
Merz  Capsule  Co.,  (C.  C.  A.)  71  Fed.  Rep. 
787;  Easun  v.  Buckeye  Brewing  Co.,  51  Fed. 
Rep.  156. 

Illinois.  —  Bradley  v.  Ballard,  55  111.  413,  8 
Am.  Rep.  656. 

Indiana.  —  Tippecanoe  County  v.  Lafayette, 
etc.,  R.  Co.,  50  Ind.  85  ;  McCray  v.  Junction  R. 
Co.,  9  Ind.  358. 

Minnesota.  —  Small  v.  Minneapolis  Electro- 
Matrix  Co.,  45  Minn.  264 ;  Stewart  v.  Erie,  etc., 

ransp.  Co.,  17  Minn.  372. 

New  Jersey.  —  Gifford  v.  New  Jersey  R.,  etc., 
Co.,  10  N.  J.  Eq.  174. 

New  York.  —  Young  v.  Rondout,  etc.,  Gas 
Light  Co.,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
443- 

Ohio.  —  Coppin  v.  Greenlees,  etc.,  Co.,  38 
Ohio  St.  275   43  Am.  Rep.  425. 

See  also  infra,  this  title,  Who  May  Object  to 
Ultra  Vires  Acts  —  Stockholders. 

2.  A  Lease  is  a  continuing  contract  in  this 
sense,  and  the  lessee  may  throw  up  an  unex- 
pired term  without  liability  for  damages. 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
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118  U.  S.  290;  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co.,  145  U.  S.  393;  Thomas  v. 
West  Jersey  R.  Co.,  101  U.  S.  71. 

In  Oregon  R.,  etc.,  Co.  v.  Oregonian  R.  Co., 
130  U.  S.  1,  an  action  of  covenant  for  rent  of 
a  railroad  failed,  the  rent  being  payable  in  ad- 
vance. But  see  Heims  Brewing  Co.  v.  Flan- 
nery,  137  111.  309.  Here  the  plaintiff  leased  his 
liquor  saloon  to  a  wholesale  brewing  company 
for  five  years.  The  company  threw  up  the 
lease  before  the  expiration  of  the  term.  In  an 
action  for  rent  for  the  residue  of  the  term,  it 
was  held  that  the  contract  was  ultra  vires,  but 
that,  the  plaintiff,  having  performed  his  part, 
should  be  allowed  to  recover.  In  this  case  it 
appeared  that  the  plaintiff  had  changed  his 
position  in  other  ways  on  the  strength  of  the 
contract. 

Partnership.  —  In  Mallory  v.  Hanaur  Oil 
Works,  86  Tenn.  598,  it  was  held  that  where 
only  two  of  the  three  years  for  which  an  un- 
authorized contract  of  partnership  between  two 
corporations  was  entered  into  have  expired, 
the  contract  is  unexecuted  as  to  the  remaining 
year,  in  the  sense  that  it  may  be  repudiated  as 
ultra  vires,  and  property  delivered  to  the  com- 
mittee appointed  by  the  two  corporations  for 
the  use  of  the  partnership  recovered  at  once  by 
the  corporations. 

3.  Contract  for  Goods.  —  Day  v.  Spiral  Springs 
Buggy  Co.,  57  Mich.  146,  58  Am.  Rep.  352. 
See  also  Copper  Miners  v.  Fox,  16  Q.  B.  229,  71 
E.  C.  L.  229. 

4.  Contract  of  Employment. —  Bowman  Dairy 
Co.  v.  Mooney,  41  Mo.  App.  665.  In  this  case 
the  application  of  the  corporation  for  an  in- 
junction restraining  the  defendant  from  aban- 
doning the  contract  and  going  into  other  busi- 
ness was  refused. 

5.  Safety  Insulated  Wire,  etc.,  Co.  v.  Balti- 
more, (C.  C.  A.)  74  Fed.  Rep.  363.  The  court 
said :  "  It  may,  perhaps,  be  recoverable  in 
another  and  more  appropriate  form  of  action." 
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heard  to  object  that  the  contract  and  p< 
mate  powers  of  the  corporation.1  And 

1.  General  Rule  as  to  Contracts  Executed  on 

One  Side  —  United  States.  —  Eastern  Bldg., 
etc.,  Assoc.  v.  Williamson,  189  U.  S.  122; 
Logan  County  Nat.  Bank  v.  Townsend,  139  U. 
S.  67 ;  Hitchcock  v.  Galveston,  96  U.  S.  341  ; 
Union  Gold-Min.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  96  U.  S.  640;  Daniels  v.  Tearney,  102 
U.  S.  415;  Central  R.,  etc.,  Co.  v.  Farmers'  L. 
&  T.  Co.,  116  Fed.  Rep.  700,  affirming  114  Fed. 
Rep.  263  ;  Savings,  etc.,  Co.  v.  Bear  Valley  Irri- 
gation Co.,  112  Fed.  Rep.  693;  Emmerling  v. 
Pembina  First  Nat.  Bank,  (C.  C.  A.)  97  Fed. 
Rep.  739 ;  Bowman  v.  Foster,  etc.,  Hardware 
Co.,  94  Fed.  Rep.  592 !  Maxwell  v.  Akin,  89 
Fed.  Rep.  178;  Seeber  v.  Commercial  Nat. 
Bank,  77  Fed.  Rep.  957  ;  American  Nat.  Bank 
v.  National  Wall  Paper  Co.,  (C.  C.  A.)  77  Fed. 
Rep.  85  ;  Richmond  Guano  Co.  v.  Farmers' 
Cotton  Seed  Oil  Mill,  etc.,  Co.,  (C.  C.  A.)  126 
Fed.  Rep.  712;  Gorrell  v.  Home  L.  Ins.  Co., 
(C.  C.  A.)  63  Fed.  Rep.  371  ;  Llano  Imp.,  etc., 
Co.  v.  Pacific  Imp.  Co.,  (C.  C.  A.)  66  Fed. 
Rep.  526 ;  Gasquet  v.  Crescent  City  Brewing 
Co.,  49  Fed.  Rep.  496  ;  Campbell  v.  Argenta  Gold, 
etc.,  Min.  Co.,  51  Fed.  Rep.  1  ;  Wood  v.  Corry 
Water- Works  Co.,  44  Fed.  Rep.  146;  Oregonian 
R.  Co.  v.  Oregon  R.,  etc.,  Co.,  23  Fed.  Rep. 
232 ;  U.  S.  Mortgage  Co.  v.  Sperry,  24  Fed. 
Rep.  838 ;  Memphis,  etc.,  R.  Co.  v.  Dow,  19 
Fed.  Rep.  388 ;  Nashua,  etc.,  Corp.  v.  Boston, 
etc.,  Corp.,  19  Fed.  Rep.  804;  Manville  v. 
Belden  Min.  Co.,  17  Fed.  Rep.  425;  Taylor  v. 
South,  etc.,  Alabama  R.  Co.,  13  Fed.  Rep.  152; 
Atlantic,  etc.,  Tel.  Co.  v.  Union  Pac.  R.  Co.,  1 
Fed.  Rep.  745  ;  Strong  v.  O'Neill,  23  Fed.  Cas. 
No.  13,543a;  Mutual  L.  Ins.  Co.  v.  Wilcox, 
8  Biss.  (U.  S.)  203,  17  Fed.  Cas.  No.  9,980. 

Alabama.  —  Bigbee,  etc.,  Packet  Co.  v.  Moore, 
121  Ala.  379. 

Arkansas.  —  Bloch  Queensware  Co.  v.  Metz- 
ger,  70  Ark.  232. 

California.  —  San  Luis  Obispo  Bank  v. 
Wickersham,  99  Cal.  655  ;  Magee  v.  Pacific  Imp. 
Co.,  98  Cal.  678,  35  Am.  St.  Rep.  199. 

Colorado.  —  Grand  River  Bridge  Co.  v.  Rol- 
lins, 13  Colo.  4;  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  2  Colo.  248. 

Illinois.  — •  Eckman  v.  Chicago,  etc.,  R.  Co., 
169  111.  312;  Kadish  v.  Garden  City  Equitable 
Loan,  etc.,  Assoc.,  151  111.  531,  42  Am.  St. 
Rep.  256  ;  Shelby  v.  Chicago,  etc.,  R.  Co.,  143 
111.  385,  affirming  42  111.  App.  339 ;  Mosher  v. 
Rogers,  117  111.  446;  Brown  v.  Scottish-Ameri- 
can Mortg.  Co.,  no  111.  235;  Thomas  v.  Citi- 
zen's Hoise  R.  Co.,  104  111.  462;  Peoria,  etc., 
R.  Co.  v.  Thompson,  103  111.  187;  East  St. 
Louis  v.  East  St.  Louis  Gas  Light,  etc.,  Co.,  98 
111.  415,  38  Am.  Rep.  97;  German  Nat.  Bank 
v.  Meadowcroft,  95  111.  124,  35  Am.  Rep.  137; 
Ward  v.  Johnson,  95  111.  215;  Darst  v.  Gale,  83 
111.  I37;  West  v.  Madison  County  Agricultural 
Board,  82  111.  205  ;  Bradley  v.  Ballard,  55  111. 
■413,  8  Am.  Rep.  656;  Lurton  v.  Jacksonville 
Loan,  etc.,  Assoc.,  87  111.  App.  395,  affirmed 
187  111.  141  ;  Brewer,  etc.,  Brewing  Co.  v. 
Boddie,  80  111.  App.  353 ;  Lauder  v.  Peoria 
Agricultural,  etc.,  Soc,  71  111.  Arm.  475  ; 
Standard  Brewery  Co.  v.  Kelly,  66  111.  App. 


:rformance  were  not  within  the  legiti- 
this  is  especially  true  where  the  con- 

267 ;  Northwestern  Brewing  Co.  v.  Manion,  44 
111.  App.  424,  affirmed  145  111.  182  ;  Millard  v. 
St.  Francis  Xavier  Female  Academy,  8  111.  App. 
341  ;  Monmouth  First  Nat.  Bank  v.  Brooks,  22 
111.  App.  238 ;  People's  Gaslight,  etc.,  Co.  v. 
Chicago  Gaslight,  etc.,  Co.,  20  111.  App.  473. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Flana- 
gan, 113  Ind.  488,  3  Am.  St.  Rep.  674;  Chicago, 
etc.,  R.  Co.  v.  Derkes,  103  Ind.  520;  Poock  v. 
Lafayette  Bldg.  Assoc.,  71  Ind.  357;  State 
Board  of  Agriculture  v.  Citizens  St.  R.  Co., 
47  Ind.  407,  17  Am.  Rep.  702;  Noah  v.  German- 
American  Bldg.  Assoc.,  31  Ind.  App.  504. 

Iowa.  —  Schrimplin  v.  Farmers'  L.  Assoc., 
(Iowa  1904)  98  N.  W.  Rep.  613;  Field  v. 
Eastern  Bldg.,  etc.,  Assoc.,  117  Iowa  185; 
White  v.  Marquardt,  105  Iowa  145  ;  Athearn  v. 
Independent  Dist.,  33  Iowa  105. 

Kansas.  —  Blue  Rapids  Opera-House  Co.  v. 
Mercantile  Bldg.,  etc.,  Assoc.,  59  Kan.  778,  53 
Pac.  Rep.  761  ;  Alexandria,  etc.,  R.  Co.  v. 
Johnson,  58  Kan.  175  ;  Arkansas  Valley  Town, 
etc.,  Co.  v.  Lincoln,  56  Kan.  145  ;  Sherman 
Center  Town  Co.  v.  Fletcher,  46  Kan.  524; 
Sherman  Center  Town  Co.  v.  Morris,  43  Kan. 
282,  19  Am.  St.  Rep.  134;  Durham  v.  Carbon 
Coal,  etc.,  Co.,  22  Kan.  232 ;  Massey  v.  Citi- 
zens' Bldg.,  etc.,  Assoc.,  22  Kan.  624 ;  Pape 
v.  Capitol  Bank,  20  Kan.  440,  27  Am.  Rep. 
183. 

Louisiana.  —  Atkins  v.  Shreveport,  etc.,  R. 
Co.,  106  La.  568. 

Maryland.  —  Harrison  v.  Annapolis,  etc.,  R. 
Co.,  50  Md.  490 ;  Lester  v.  Howard  Bank,  33 
Md.  558,  3  Am.  Rep.  211. 

Massachusetts.  —  L'Herbette  v.  P'ittsfield  Nat. 
Bank,  162  Mass.  137,  44  Am.  St.  Rep.  354; 
Slater  Woollen  Co.  v.  Lamb,  143  Mass.  420; 
Episcopal  Charitable  Soc.  v.  Episcopal  Church, 
1  Pick.  (Mass.)  372;  Foster  v.  Essex  Bank,  17 
Mass.  479,  9  Am.  Dec.  168. 

Michigan.  —  Butterworth  v.  Kritzer  Milling 
Co.,  115  Mich.  1;  Rehberg  v.  Tontine  Surety 
Co.,  131  Mich.  135;  Grand  Rapids  Fourth  Nat. 
Bank  v.  Olney,  63  Mich.  58. 

Minnesota.  —  Hunt  v.  Hauser  Malting  Co., 
90  Minn.  282  ;  Auerbach  v.  Le  Sueur  Mill  Co., 
28  Minn.  297,  41  Am.  Rep.  285. 

Mississippi.  —  Williams  v.  Bank  of  Com- 
merce, 71  Miss.  858,  42  Am.  St.  Rep.  503; 
Greenville  Compress,  etc.,  Co.  v.  Planters'  Com- 
press, etc.,  Co.,  70  Miss.  669,  35  Am.  St.  Rep. 
681  ;  Prairie  Lodge  No.  87  v.  Smith,  58  Miss. 
301  ;  Commercial  Bank  v.  Nolan,  7  How. 
(Miss.)  508. 

Missouri.  —  Interstate  Hotel  Co.  v.  Wood- 
ward, etc.,  Amusement  Co.,  103  Mo.  App.  198; 
Chenoweth  v.  Pacific  Express  Co.,  93  Mo.  App. 
185 ;  Smith  v.  Richardson,  77  Mo.  App.  422 ; 
Goodland  v.  Darlington  Bank,  74  Mo.  App. 
365;  Grohmann  v.  Brown,  68  Mo.  App.  630; 
Winscott  v.  Guarantee  Invest.  Co.,  63  Mo.  App. 
367 ;  Lysaght  v.  St.  Louis  Operative  Stone- 
masons' Assoc.,  55  Mo.  App.  538;  Welsh  v. 
Ferd  Heim  Brewing  Co.,  47  Mo.  App.  608; 
Glass  v.  Ferd  Heim  Brewing  Co.,  47  Mo.  App. 
641  ;  Bowman  Dairy  Co.  v.  Mooney,  41  Mo. 
App.  665  ;  St.  Louis  Drug  Co.  v.  Robinson,  10 
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Contracts  Impliedly  Forbidden. 


tract  has  been  executed  and  third  part 

Mo.  App.  588,  affirmed  81  Mo.  18.  See  also 
Williams  v.  Verity,  98  Mo.  App.  654. 

Nebraska.  —  Buchanan  v.  Saunders  County 
Nat.  Bank,  (Neb.  1903)  94  N.  W.  Rep.  631; 
Smith  v.  Chadron  First  Nat.  Bank,  45  Neb.  444. 

New  Hampshire.  —  International  Trust  Co.  v. 
Davis,  etc.,  Mfg.  Co.,  70  N.  H.  118;  Man- 
chester, etc.,  R.  Co.  v.  Concord  R.  Co.,  66  N. 
H.  127;  Connecticut  River  Sav.  Bank  v.  Fiske, 
60  N.  H.  363. 

New  Jersey.  —  Chapman  v.  Iron  Clad  Rheo- 
stat Co.,  62  N.  J.  L.  497. 

New  York.  —  Seymour  v.  Spring  Forest 
Cemetery  Assoc.,  144  N:  Y.  341  ;  Barr  v.  New- 
York,  etc.,  R.  Co.,  125  N.  Y.  277;  Lee  v. 
Vacuum  Oil  Co.,  126  N.  Y.  586;  Holmes,  etc., 
Mfg.  Co.  v.  Holmes,  etc.,  Metal  Co.,  127  N.  Y. 
252,  24  Am.  St.  Rep.  448,  affirming  53  Hun  (N. 
Y.)  52;  Woodruff  v.  Erie  R.  Co.,  93  N.  Y.  609; 
Curtis  v.  Natalie  Anthracite  Coal  Co.,  89  N.  Y. 
App.  Div.  61,  affirming  (Supm.  Ct.  Tr.  T.)  39 
Misc.  (N.  Y.)  586;  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62,  20  Am.  Rep.  504  ;  Emmet  v. 
Reed,  8  N.  Y.  312;  Standard  Oil  Co.  v.  Sco- 
field,  (Supm.  Ct.  Spec.  T.)  16  Abb.  N.  Cas.  (N. 
Y.)  372;  Mott  v.  U.  S.  Trust  Co.,  19  Barb.  (N. 
Y.)  569;  Steam  Nav.  Co.  v.  Weed,  17  Barb. 
(N.  Y.)  378;  Cunningham  v.  Massena  Springs, 
etc.,  R.  Co.,  63  Hun  (N.  Y.)  439 ;  Rome  Sav. 
Bank  v.  Kramer,  3  Hun  (N.  Y.)  270,  affirmed 
102  N.  Y.  331  ;  Pocantico  Water  Works  Co.  v. 
Low,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.) 
484;  Utica  Ins.  Co.  v.  Kip,  8  Cow.  (N.  Y.)  20; 
Live  Stock  Assoc.  v.  Levy,  54  N.  Y.  Super.  Ct. 
32;  Cheever  v.  Gilbert  El.  R.  Co.,  43  N.  Y. 
Super.  Ct.  478 ;  Booth  Bros.,  etc.,  Granite  Co. 
v.  Baird,  83  N.  Y.  App.  Div.  495  ;  Usher  v. 
New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y.  App. 
Div.  422 ;  Milborne  v.  Royal  Ben.  Soc,  14  N. 
Y.  App.  Div.  406  ;  Atlantic  Trust  Co.  v.  Crystal 
Water  Co.,  72  N.  Y.  App.  Div.  539;  Palmer  v. 
Cypress  Hill  Cemetery,  (Supm.  Ct.  Gen.  T.) 
14  N.  Y.  St.  Rep.  591  ;  Fulton  Bank  v.  Bene- 
dict, 1  Hill  (N.  Y.)  529;  Negley  v.  Counting 
Room  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  1  N.  Y.  St. 
Rep.  298 ;  Jourdan  v.  Long  Island  R.  Co., 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  89; 
Schurr  v.  New  York,  etc.,  Suburban  Invest.  Co., 
(C.  PI.  Gen.  T.)  18  N.  Y.  Supp.  454;  Ellis  v. 
Howe  Mach.  Co.,  9  Daly  (N.  Y.)  78. 

North  Carolina.  —  Charlotte  Tp.  v.  Piedmont 
Realty  Co.,  (N.  Car.  1903)  46  S.  E.  Rep.  723. 

North  Dakota.  — ■  Tourtelot  v.  Whithed,  9  N. 
Dak.  467  ;  Clarke  v.  Olson,  9  N.  Dak.  364. 

Ohio.  —  Larwell  v.  Hanover  Sav.  Fund  Soc, 
40  Ohio  St.  274  ;  Hamilton,  etc.,  Hydraulic  Co. 
v.  Cincinnati,  etc.,  R.  Co.,  29  Ohio  St.  341  ;  Hill 
v.  Cincinnati  Hotel  Co.,  11  Ohio  Dec.  (Re- 
print) 281,  25  Cine.  L.  Bui.  425. 

Oregon.  —  Re  Pendleton  Hardware,  etc.,  Co., 
24  Oregon  330 ;  Odd  Fellows'  Hall  Assoc.  v. 
Hegele,  24  Oregon  16. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Altoona,  etc.,  R.  Co.,  196  Pa.  St.  452;  Union 
Trust  Co.  v.  Mercantile  Library  Hall  Co.,  189 
Pa.  St.  263  ;  Boyd  v.  American  Carbon-Black 
Co.,  182  Pa.  St.  206,  reversing  6  Pa.  Dist.  209  ; 
Wright  v.  Antwerp  Pipe  Line  Co.,  101  Pa.  St. 
204,  47  Am.  Rep.  701  ;  McCoy  Lime  Co.  v. 
Kane,  16  Montg.  Co.  Rep.  (Pa.)  19;  Smith  v. 


:s  have  acquired  rights  on  the  faith  of 

Philadelphia  Bank,  34  Leg.  Int.  (Pa.)  86.  See 
also  Hagerstown  Bank  v.  Loudon  Sav.  Fund 
Soc,  3  Grant  Cas.  (Pa.)  135. 

Tennessee.  —  Tennessee  Ice  Co.  v.  Raine,  107 
Tenn.  151  ;  Coal  Creek  Min.,  etc.,  Co.  v.  Ten- 
nessee Coal,  etc.,  Co.,  106  Tenn.  651  ;  Mobile, 
etc.,  R.  Co.  v.  Wisdom,  5  Heisk.  (Tenn.)  125 ; 
Crutcher  v.  Nashville  Bridge  Co.,  8  Humph. 
(Tenn.)  403. 

Texas.  —  Lottman  Bros.  Mfg.  Co..  v.  Houston 
Waterworks  Co.,  (Tex.  Civ.  App.  1896)  38  S. 
W.  Rep.  357  ;  Bond  v.  Terrell  Cotton,  etc.,  Mfg. 
Co.,  82  Tex.  309 ;  Texas  Western  R.  Co.  v. 
Gentry,  69  Tex.  625  ;  Corpus  Christi  v.  Central 
Wharf,  etc.,  Co.,  8  Tex.  Civ.  App.  94 ;  Logan 
v.  Texas  Bldg.,  etc.,  Assoc.,  8  Tex.  Civ.  App. 
490 ;  Steger  v.  Davis,  8  Tex.  Civ.  App.  23 ; 
Taylor  v.  Callaway,  7  Tex.  Civ.  App.  461  ; 
Smith  v.  White,  (Tex.  Civ.  App.  1893)  25  S. 
W.  Rep.  809  ;  Keys  v.  Cleburne  Bldg.,  etc., 
Assoc.,  (Tex.  Civ.  App.  1893)  25  S.  W.  Rep. 
809 ;  Head  v.  Cleburne  Bldg.,  etc.,  Assoc., 
(Tex.  Civ.  App.  1893)  25  S.  W.  Rep.  810. 

Vermont.  —  And  see  Noyes  v.  Rutland,  etc., 
R.  Co.,  27  Vt.  no. 

Washington.  —  Graton,  etc.,  Mfg.  Co.  v. 
Redelsheimer,  28  Wash.  370 ;  Blair  v.  Metro- 
politan Sav.  Bank,  27  Wash.  192;  Spokane  v. 
Amsterdamsch  Trustees  Kantoor,  22  Wash. 
172;  Wheeler  v.  Everett  Land  Co.,  14  Wash. 
633  ;  Tootle  v.  Port  Angeles  First  Nat.  Bank, 
6  Wash.  181. 

Wisconsin.  —  Wuerfler  v.  Grand  Grove,  1 1 6 
Wis.  19,  96  Am.  St.  Rep.  940  ;  Interior  Wood- 
work Co.  v.  Prasser,  108  Wis.  557;  Lewis  v. 
American  Sav.,  etc.,  Assoc.,  98  Wis.  203  ;  Mc- 
Elroy  v.  Minnesota  Percheron  Horse  Co.,  96 
Wis.  317;  Hubbard  v.  Haley,  96  Wis.  578; 
North  Hudson  Mut.  Bldg.,  etc.,  Assoc.  v.  Hud- 
son First  Nat.  Bank,  79  Wis.  31. 

Ordinarily  as  to  executed  matters,  the  doc- 
trine of  ultra  vires  is  an  instrument  to  be  used 
only  by  the  state  to  punish  a  corporation  for 
violating  its  charter,  not  by  the  corporation  it- 
self or  an  individual  to  aid  in  perpetrating  or 
perpetuating  a  wrong.  Zinc  Carbonate  Co.  v. 
Shullsburg  First  Nat.  Bank,  103  Wis.  125,  74 
Am.  St.  Rep.  845. 

In  Northampton  County's  Appeal,  30  Pa.  St. 
305,  it  was  said:  "A  man  who  has  enjoyed  a 
privilege  has  no  right  to  say  that  because  he 
ought  not  to  have  enjoyed  it  he  will  not  pay 
for  it.  However  unlawful  the  act  it  would  be 
unsound  policy  to  give  him  this  immunity." 

"It  May  be  Considered  as  Settled  Law  To  day 
that  when  a  corporation  goes  outside  of  its 
legitimate  business  and  makes  a  contract,  and 
that  contract  is  executed  and  the  corporation 
has  received  the  benefits  of  the  contract,  the 
courts  will  never  listen  to  a  plea  of  ultra  vires." 
Holt  v.  Winfield  Bank,  25  Fed.  Rep.  812,  per 
Mr.  Justice  Brewer,  quoted  in  Tennessee  Ice 
Co.  v.  Raihe,  107  Tenn.  151. 

"Where  a  Member  of  a  Building  and  Loan  Asso- 
ciation seeks  to  recover  moneys  paid  to  it,  the 
association  should  not  be  heard  to  say  that  the 
transaction  was  ultra  vires.  Peterson  v.  Peo- 
ple's Bldg.,  etc..  Assoc.,  124  Mich.  573;  O'Mal- 
ley  v.  People's  Bldg.,  etc.,  Assoc.,  (Supm.  Ct.) 
13  Misc.  (N.  Y.)  688. 
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VL  TRA    VlRBS.  Contracts  Impliedly  Forbidden. 


it.1  The  rule  stated  above  is  unaffected  by  the  fact  that  the  contract  was  one 
under  which  the  corporation  acted  as  agent  of  the  other  party.3    When  the 


Fruits  of  Joint  Enterprise.  —  The  plaintiff  and 
the  defendant,  who  were  creditors  of  an  insol- 
vent company,  made  an  agreement  to  purchase 
the  stock  in  trade  of  the  latter  and  to  employ 
a  general  manager  to  dispose  of  it,  and  in  order 
to  raise  money  to  pay  for  the  stock,  each  con- 
tributed a  specified  sum.  After  the  undertak- 
ing had  been  completed  suit  was  instituted  to 
recover  the  plaintiff's  share  of  the  balance  in 
the  hands  of  the  defendant.  It  was  held  that, 
conceding  the  arrangement  to  be  ultra  vires 
the  plaintiff,  "  the  defendant  is  not  in  a  posi- 
tion to  avail  himself  of  the  defense  of  ultra 
vires  in  reference  to  the  fruits  of  the  joint  en- 
terprise."   Kelly  v.  Biddle,  180  Mass.  147. 

That  a  Corporation  Has  Without  Authority  Be- 
came a  De  Facto  Member  of  a  Partnership  will  not 
prevent  it  from  prosecuting  a  valid  claim 
against  the  firm,  contracted  before  the  illegal 
partnership  was  formed,  and  never  intention- 
ally used  for  the  benefit  of  the  partnership  busi- 
ness.   In  re  R.  T.  Ervin,  114  Fed.  Rep.  596. 

Where  a  corporation  becomes  de  facto  a 
member  of  a  partnership,  it  may  not,  upon  the 
bankruptcy  of  the  firm,  prove  claims  against 
it  for  moneys  advanced  or  goods  sold  to  it,  to 
the  prejudice  of  innocent  third  parties.  Wal- 
lcrstein  v.  Ervin,  (C.  C.  A.)  112  Fed.  Rep.  124, 
affirming  109  Fed.  Rep.  135. 

Money  advanced  and  goods  sold  by  a  cor- 
poration to  a  firm,  of  which  it  without  author- 
ity became  a  member,  cannot  in  any  manner  be 
■Nempted  from  liability  for  the  firm  debts. 
Wallerstein  v.  Ervin,  (C.  C.  A.)  112  Fed.  Rep. 
124,  affirming  109  Fed.  Rep.  135. 

Where  a  Corporation  Executes  an  Unauthorised 
Mortgage  it  may  not  avail  itself  of  the  invalid- 
ity of  its  mortgage  without  offering  to  do  equity 
by  restoring  to  the  mortgagee  the  amount  re- 
maining due  thereon.  Southern  Bldg.,  etc., 
Assoc.  v.  Casa  Grande  Stable  Co.,  128  Ala.  624. 

Where  a  Bank  Transferred  Stock  to  a  Creditor 
in  Part  Payment  of  His  Claim  Against  It,  it  may 
not,  because  the  transaction  was  ultra  vires, 
recover  the  value  of  the  stock  from  one  to 
whom  the  creditor  afterwards  conveyed  it  in 
settlement  of  his  indebtedness.  Crossley  v. 
Louisiana  Sav.  Bank,  etc.,  Co.,  38  La.  Ann.  74. 

A  Railroad  May  Not  Deny  Ps  Liability  for 
Freight  Received  to  be  carried  over  a  leased 
line,  on  the  ground  that  the  lease  was  invalid. 
McCluer  v.  Manchester,  etc.,  R.  Co.,  13  Gray 
(Mass.)  124,  74  Am.  Dec.  624,  the  court  saying: 
"  An  innkeeper  might  as  well  resist  the  claim 
of  a  guest  for  compensation  for  the  loss  of  his 
luggage,  by  suggesting  doubts  as  to  the  validity 
nf  his  landlord's  title  to  the  inn  which  he 
hired." 

Assignee  for  Creditors.  —  Where  the  corpora- 
tion is  estopped,  so  also  is  its  assignee  under  a 
deed  of  assignment  for  creditors.  Erb  v. 
Yoerg,  64  Minn.  463. 

Illinois  Cases.  —  The  Illinois  cases  have  not 
-been  entirely  consistent :  at  least,  there  are  ex- 
pressions in  some  of  the  opinions  at  variance 
with  expressions  to  be  found  in  others.  It  may 
be  stated  to  be  the  rule  of  this  court  that  a 
corporation  is  estopped  to  plead  ultra  vires  on 
account  of  the  receipt  of  benefits  only  where 
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the  contract  is  within  the  general  scope  of  the 
corporate  powers  and  there  has  been  a  failure 
to  comply  with  some  regulations  or  there  has 
been  an  improper  exercise  of  the  power.  Dur- 
kee  v.  People,  155  Ilk  354,  46  Am.  St.  Rep.  340; 
Farson  v.  Fogg,  205  111.  326  ;  Wheeler  v.  Home 
Sav.,  etc.,  Bank,  188  111.  34.  80  Am.  St.  Rep. 
161  ;  National  Home  Bldg.,  etc.,  Assoc.  v.  Home 
Sav.  Bank,  181  111.  35,  72  Am.  St.  Rep.  245; 
Kelley  v.  O'Brien  Varnish  Co.,  90  111.  App. 
287;  Best  Brewing  Co.  v.  Klassen,  185  111.  37. 
76  Am.  St.  Rep.  26,  distinguishing  Heims  Brew- 
ing Co.  v.  Flannery,  137  111.  309. 

In  National  Home  Bldg..  etc.,  Assoc.  v.  Home 
Sav.  Bank,  181  111.  35,  72  Am.  St.  Rep.  245, 
where  the  decisions  are  reviewed,  it  is  said : 
"  It  would  be  contradictory  to  say  that  a  con- 
tract is  void  for  an  absolute  want  of  power  to 
make  it,  and  yet  it  may  become  legal  and  valid 
as  a  contract  by  way  of  estoppel  through  some 
other  act  of  the  party  under  such  incapacity, 
or  some  act  of  the  other  party  chargeable  by 
law  with  notice  of  the  want  of  power."  This 
language  has  been  quoted  in  several  of  the  other 
cases  cited  above. 

In  Brennan  v.  Gallagher,  199  111.  207,  the 
court  said  :  "  This  case  is  materially  different 
from  National  Home  Bldg.,  etc.,  Assoc.  v.  Home 
Sav.  Bank,  181  111.  35,  72  Am.  St.  Rep.  245,  and 
even  if  the  doctrine  of  estoppel  could  not  be 
invoked  under  the  authority  of  that  case,  it  is 
clear  that  it  was  not  intended  by  anything  there 
said  to  exempt  corporations  from  all  liability 
for  benefits  receiyed  by  them  under  contracts 
void  because  ultra  vires  only."  The  case  of 
Christopher  Columbus  Bldg.,  etc.,  Assoc.  v. 
Kriete,  192  111.  128,  is  also  distinguished 
therein. 

In  some  cases  it  has  been  said  broadly  that 
where  the  contract  has  been  in  good  faitli  fully 
performed  by  one  party,,  the  other  party,  who 
has  had  the  benefit  of  the  performance  of  the 
contract,  will  be  estopped  to  plend  its  invalid- 
ity. Bradley  v.  Ballard.  55  111.  413,  8  Am.  Rep. 
656;  Darst  v.  Gale,  83  111.  136;  Kadish  v.  Gir- 
den  City  Equitable  Loan,  etc.,  Assoc.,  151  111. 
531,  42  Am.  St.  Rep.  256  ;  Ross  v.  Sayler,  104 
111.  App.  19  ;  Keeley  Brewing  Co.  v.  Emrick,  64 
111.  App.  247.  In  Leigh  v.  American  Brake- 
Beam  Co.,  205  111.  147.  this  language  is  thus 
explained :  "  Although  this  has  been  said  in 
cases  where  the  contract  was  not  ultra  vires  in 
the  proper  sense,  and  the  language  was  not, 
perhaps,  strictly  accurate,  it  was  intended  to  de- 
clare the  sound  and  wholesome  doctrine  that  a 
party  cannot  retain  the  benefits,  money,  or  prop- 
erty received  under  a  contract  which  is  void 
merely  for  want  of  power  to  enter  into  it,  with- 
out making  compensation  therefor."  See  also ' 
the  cases  from  this  state,  cited  infra,  this  sec- 
tion. ?.  d.  (l). 

1.  Old  Colony  Trust  Co.  v.  Wichita,  123  Fed. 
Rep.  762  ;  Savings,  etc.,  Co.  v.  Bear  Valley  Ir- 
rigation Co.,  112  Fed.  Rep.  693,  117  Fed.  Rep. 
011:  Marbury  v.  Kentucky  Union  Land  Co., 
(C.  C.  A.1  62  Fed.  Rep.  335.  And  =ee  the 
cases  cited  above;  also  infra,  this  title,  Ratifi- 
cation of  Ultra  Vires  Acts. 

2,  Richmond  Guano  Co.  v.  Farmers'  Cotton 
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contract  has  been  fully  performed  by  one  of  the  parties,  the  infraction  of  the 
law  has  already  taken  place,  which  eliminates  all  questions  of  public  policy 
from  the  case,  and  allows  the  courts  to  deal  with  the  contract  on  equitable 
principles.  Furthermore,  the  only  justification  for  the  plea  of  ultra  vires  by 
an  individual  sued  upon  a  contract  with  a  corporation  is  that  the  obligation  is 
not  mutual,  as  the  other  party,  the  corporation,  would  not  be  bound  by  it. 
But  when  the  contract  has  been  fully  performed  by  the  corporation,  the 
mutuality  of  the  obligation  becomes  an  immaterial  question,  for  the  reason 
that  the  other  party  can  have  no  occasion  to  seek  its  enforcement.1 

(b)  Nature  of  Bemedy  —  aa.  In  Disaffirmance  of  Contract.  —  While  the  authorities 
are  practically  unanimous  as  to  the  rule  above  stated,  yet  they  are  not  agreed 
as  to  the  remedy  in  such  cases.  Many  courts,  including  the  Supreme  Court 
of  the  United  States,  hold  that  no  performance  on  either  side  can  give  the 
contract  any  validity  or  be  the  foundation  of  any  right  of  action  upon  it. 
According  to  them  the  objection  to  the  contract  is  not  merely  that  the  cor- 
poration ought  not  to  have  made  it,  but  that  it  could  not  make  it.58  But, 


Seed  Oil  Mill,  etc.,  Co.,  (C.  C.  A.)  126  Fed. 
Rep.  712. 

1.  Fishmongers  Co.  v.  Robertson,  5  M.  &  G. 
131,  44  E.  C.  L.  78;  Bowman  Dairy  Co.  v. 
Mooney,  41  Mo.  App.  665  ;  Whitney  Arms  Co. 
v.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504. 

2.  View  that  Contract  Absolutely  Void — Eng- 
land.—  Munt  v.  Shrewsbury,  etc.,  R.  Co.,  13 
Beav.  1;  Salamons  v.  Laing,  12  Beav.  339; 
In  re  Norwich  Yarn  Co.,  22  Beav.  143  ;  Troup's 
Case,  29  Beav.  353 ;  Hoare's  Case,  30  Beav. 
225  ;  East  Anglian  R.  Co.  v.  Eastern  Counties 
R.  Co.,  11  C.  B.  803,  73  E.  C.  L.  803;  Norwich 
v.  Norfolk  R.  Co.,  4  El.  &  Bl.  397,  82  E.  C.  L. 
397;  Simpson  v.  Denison,  10  Hare  51;  Great 
Northern  R.  Co.  v.  Eastern  Counties  R.  Co.,  9 
Hare  306 ;  Shrewsbury,  etc.,  R.  Co.  v.  London, 
etc.,  R.  Co.,  4  De  G.  M.  &  G.  115;  Matter  of 
Worcester  Corn  Exch.  Co.,  3  De  G.  M.  &  G. 
180;  Matter  of  German  Min.  Co.,  4  De  G.  M. 
&  G.  19  ;  South  Yorkshire  R.,  etc.,  Co.  v.  Great 
Northern  R.  Co.,  3  De  G.  M.  &  G.  576  ;  Webb 
v.  Direct  London,  etc.,  R.  Co.,  1  De  G.  M.  &  G. 
521  ;  Stuart  v.  London,  etc.,  R.  Co.,  1  De  G.  M. 
&  G.  721 ;  Scottish  Northeastern  R.  Co.  v. 
Stewart,  5  Jur.  N.  S.  607,  3  Macq.  H.  L.  382; 
Yorkshire  R.  Wagon  Co.  v.  Maclure,  21  Ch.  D. 
309 ;  English  Channel  Steamship  Co.  v.  Rolt, 
17  Ch.  D.  715;  In  re  National  Permanent  Ben. 
Bldg.  Soc,  L.  R.  5  Ch.  309 ;  In  re  Cork,  etc., 
R.  Co.,  L.  R.  4  Ch.  748 ;  Lowndes  v.  Garnett, 
etc.,  Gold  Min.  Co.,  33  L.  J.  Ch.  418;  Ashbury 
R.  Carriage,  etc.,  Co.  v.  Riche,  L.  R.  7  H.  L. 
653,  reversing  L.  R.  9  Exch.  224 ;  In  re  Ex- 
mouth  Docks  Co.,  L.  R.  17  Eq.  181  ;  Shrews- 
bury, etc.,  R.  Co.  v .  Northwestern  R.  Co.,  6  H. 
L.  Cas.  113;  Preston  v.  Liverpool,  etc.,  R.  Co., 
5  H.  L.  Cas.  605  ;  Taylor  v.  Chichester,  etc.,  R. 
Co.,  L.  R.  2  Exch.  356;  Macgregor  v.  Dover, 
etc.,  R.  Co.,  18  Q.  B.  618,  83  E.  C.  L.  618; 
Gage  v.  Newmarket  R.  Co.,  18  G>  B.  457,  83  E. 
C  L.  457;  In  re  Pooley  Hall  Colliery  Co.,  18 
W.  R.  201  ;  Brooks  v.  Blackburn,  etc.,  Ben. 
Bldg.  Soc,  9  App.  Cas.  857 ;  Murray  v.  Scott, 
9  App.  Cas.  519. 

United  States.  —  Ward  v.  Joslin,  186  U.  S. 
142;  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.,  171  U.  S.  138;  Union  Pac.  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564;  Jack- 
sonville, etc.,  R.,  etc.,  Co.  v.  Hooper,  160  U.  S. 


514;  Hancock  v.  Louisville,  etc.,  R.  Co.,  14s 
U.  S.  409 ;  Sutliff  v.  Lake  County  Com'rs,  147 
U.  S.  230 ;  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co.,  145  U.  S.  393 ;  Chaffee 
County  v.  Potter,  142  U.  S.  355  ;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  24 ;  Pittsburgh,  etc.,  R.  Co.  v.  Keokuk, 
etc.,  Bridge  Co.,  131  U.  S.  371  ;  Oregon  R.,  etc., 
Co.  v.  Oregonian  R.  Co.,  130  U.  S.  1  ;  Lake 
County  v.  Graham,  130  U.  S.  674;  Salt  Lake 
City  v.  Hollister,  118  U.  S.  263;  Willamette 
Mfg.  Co.  v.  Bank  of  British  Columbia,  119  U. 
S.  191  ;  Pennsylvania  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  118  U.  S.  290;  Dixon  County  v.  Field, 
in  U.  S.  83;  Green  Bay,  etc.,  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.  98;  Chapman  v. 
Douglas  County,  107  U.  S.  348;  Branch  v. 
Jesup,  106  U.  S.  468;  Parkersburg  v.  Brown, 
106  U.  S.  487;  Congress,  etc.,  Spring  Co.  v. 
Knowlton,  103  U.  S.  49;  Louisiana  v.  Wood, 
102  U.  S.  294;  Thomas  v.  West  Jersey  R.  Co., 
101  U.  S.  71  ;  Hitchcock  v.  Galveston,  96  U. 
S.  350;  Marcy  v.  Oswego  Tp.,  92  U.  S.  637; 
Humboldt  Tp.  v.  Long,  92  U.  S.  642  ;  Zabriskie 
v.  Cleveland,  etc.,  R.  Co.,  23  How.  (U.  S.)  381  ; 
Pearce  v.  Madison,  etc.,  R.  Ccr.,  21  How.  (U. 
S.)  441;  Nashville  v.  Ray,  19  Wall.  (U.  S.) 
468  ;  Metropolitan  Trust  Co.  v.  Columbus,  etc., 
R.  Co.,  95  Fed.  Rep.  18;  Pacific  Postal  Tel. 
Cable  Co.  v.  Western  Union  Tel.  Co.,  50  Fed. 
Rep.  493. 

Alabama.  —  Simmons  v.  Troy  Iron  Works,  92 
Ala.  427 ;  Chewacla  Lime  Works  v.  Dismukes, 
87  Ala.  344;  Sherwood  v.  Alvis,  83  Ala.  115,  3 
Am.  St.  Rep.  695 ;  Wilks  v.  Georgia  Pac.  R. 
Co.,  79  Ala.  180;  Westinghouse  Mach.  Co.  v. 
Wilkinson,  79  Ala.  312;  Chambers  v.  Falkner, 
65  Ala.  448 ;  Marion  Sav.  Bank  v.  Dunkin,  54 
Ala.  471 ;  Grand  Lodge  v.  Waddill,  36  Ala. 
313;  Waddill  v.  Alabama,  etc.,  Rivers  R.  Co., 
35  Ala.  323  ;  Montgomery  v.  Montgomery,  etc., 
Plank-Road  Co.,  31  Ala.  76;  Smith  v.  Alabama 
L.  Ins.,  etc.,  Co.,  4  Ala.  558. 

Connecticut.  —  Converse  v.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  166;  Naugatuck  R.  Co. 
v.  Waterbury  Button  Co.,  24  Conn.  482 ;  Hood 
v.  New  York,  etc.,  R.  Co.,  23  Conn.  622,  22 
Conn.  17. 

Illinois.  —  National  Home  Bldg.,  etc.,  Assoc. 
v.  Home  Sav.  Bank,  181  111.  35,  72  Am.  St.  Rep. 
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while  refusing  to  maintain  an  action  upon  the  contract,  these  courts  have,  at 
the  same  time,  always  striven  to  do  justice  between  the  parties  by  permitting 
property  or  money  parted  with  on  the  faith  of  the  contract,  to  be  recovered, 
or  compensation  to  be  made  for  it.  In  such  cases,  however,  the  action  is  not 
on  the  contract,  nor  according  to  its  terms,  but  on  an  implied  contract  of  the 


245 ;  Chicago  Pneumatic  Tool  Co.  v.  H.  W. 
Jones  Mfg.  Co.,  91  111.  App.  547. 

Maine.  —  Brunswick  Gas  Light  Co.  v.  United 
Gas,  etc.,  Co.,  85  Me.  532.  35  Am.  St.  Rep.  38s  ; 
Bailey  v.  M.  E.  Church,  71  Me.  472;  Franklin 
Co.  v.  Lewiston  Sav.  Inst.,  68  Me.  43,  28  Am. 
Rep.  9  ;  Bangor  Boom  Corp.  v.  Whiting,  29  Me. 
123. 

Maryland.  —  Boyce  v.  M.  E.  Church,  46  Md. 
373 ;  Weckler  v.  Hagerstown  First  Nat.  Bank, 
42  Md.  595,  20  Am.  Rep.  95;  Maryland  Hospi- 
tal v.  Foreman,  29  Md.  532;  Pennsylvania,  etc., 
Steam  Nav.  Co.  v.  Dandridge,  8  Gill  &  J.  (Md.) 
248,  29  Am.  Dec.  543 ;  Abbott  v.  Baltimore, 
etc.,  Steam  Packet  Co.,  1  Md.  Ch.  542. 

Massachusetts.  —  Dresser  v.  Traders'  Nat. 
Bank,  165  Mass.  120;  Davis  v.  Old  Colony  R. 
Co.,  131  Mass.  258,  41  Am.  Rep.  221  ;  Morville 
v.  American  Tract  Soc,  123  Mass.  129,  25  Am. 
Rep.  40 ;  White  v.  Franklin  Bank,  22  Pick. 
(Mass.)  181  ;  Dill  v.  Wareham,  7  Met.  (Mass.) 
438. 

Minnesota.  —  Farmers,  etc.,  Bank  v.  Bald- 
win, 23  Minn.  198,  23  Am.  Rep.  683. 

New  Hampshire.  - —  Greeley  v.  Nashua  Sav. 
Bank,  63  N.  H.  145  ;  Hall  v.  Paris,  59  N.  H. 
74;  Norton  v.  Derry  Nat.  Bank,  61  N.  H.  592, 
60  Am.  Rep.  334 ;  Downing  v.  Mt.  Washington 
Road  Co.,  40  N.  H.  230. 

Rhode  Island.  —  Anthony  v.  Household  Sew- 
ing Mach.  Co.,  16  R.  I.  571. 

Tennessee.  —  Tennessee  Ice  Co.  v.  Raine, 
107  Tenn.  151;  Buckeye  Marble,  etc.,  Co.  v. 
Harvey,  92  Tenn.  115;  Memphis  Grain,  etc., 
Elevator  Co.  v.  Memphis,  etc.,  R.  Co.,  85  Tenn. 
703,  4  Am.  St.  Rep.  798. 

Wisconsin.  —  Luthe  v.  Farmers'  Mut.  F.  Ins. 
Co.,  55  Wis.  543 ;  Dietrich  v.  Madison  Relief 
Assoc.,  45  Wis.  79 ;  Northwestern  Union 
Packet  Co.  v.  Shaw,  37  Wis.  655,  19  Am.  Rep. 
781  ;  Madison,  etc.,  Plank  Road  Co.  v.  Water- 
town,  etc.,  Plank-Road  Co.,  7  Wis.  59. 

The  Ground  and  the  Limits  of  the  Rule 
concerning  the  remedy  in  the  case  of  a  contract 
ultra  vires  which  had  been  partly  performed, 
and  under  which  property  or  money  has  passed, 
are  thus  summed  up  by  Mr.  Justice  Miller,  in 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
118  U.  S.  317:  The  rule  "stands  upon  the 
broad  ground  that  the  contract  itself  is  void, 
and  that  neither  what  has  been  done  under  it, 
nor  the  action  of  the  court,  can  infuse  any  vi- 
tality into  it ;  "  and  that  "  where  the  parties 
have  so  far  acted  under  such  a  contract  that 
they  cannot  be  restored  to  their  original  condi- 
tion, the  court  inquires  if  relief  can  be  given 
independently  of  the  contract,  or  whether  it 
will  refuse  to  interfere  as  the  matter  stands." 

"  We  Do  Not  Seek  to  Relax  but  Rather  to  Affirm 
the  Rule  Laid  Down  by  This  Court  in  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  24,  that  '  a  contract  of  a  corporation 
which  is  ultra  vires  in  the  proper  sense,  that  is 
to  say,  outside  the  object  of  its  creationNas  de- 
fined in  the  law  of  its  organization,  and,  there- 
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fore,  beyond  the  powers  conferred  upon  it  by 
the  legislature,  is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect;  the  objection  to 
the  contract  is  not  merely  that  the  corporation 
ought  not  to  have  made  it,  but  that  it  could 
not  make  it.  Such  a  contract  cannot  be  rati- 
fied by  either  party,  because  it  could  not  have 
been  authorized  by  either.'  "  Jacksonville, 
etc.,  R.,  etc.,  Co.  v.  Hooper,  160  U.  S.  514. 

Leases.  —  Several  cases  have  arisen  in  the 
United  States  Supreme  Court  upon  leases  of 
railroads  made  without  legislative  sanction  in 
which  it  has  been  held  that  such  leases  are  void 
as  between  the  parties  and  that  no  action  can 
be  maintained  thereon  to  recover  the  rent  re- 
served even  during  the  occupation  by  the  lessee 
under  the  lease.  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  118  U.  S.  290;  Oregon  R., 
etc.,  Co.  v.  Oregonian  R.  Co.,  130  U.  S.  1; 
St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R. 
Co.,  145  U.  S.  393.  See  also  Thomas  v.  West 
Jersey  R.  Co.,  101  U.  S.  71. 

Where  under  a  Traffic  Contract  Between  Two 
Railroads  the  joint  manager  without  authority 
used  the  joint  fund  for  the  benefit  of  the  de- 
fendant's road,  an  action  may  be  maintained  to 
recover  for  the  same  even  though  the  arrange- 
ment was  ultra  vires.  Nashua,  etc.,  R.  Corp. 
v.  Boston,  etc.,  R.  Corp.,  164  Mass.  222,  49  Am. 
St.  Rep.  454. 

Where  the  Cashier  of  a  Bank,  Without  Authority, 
Received  Deposits,  as  and  for  money  deposited 
in  the  bank,  on  an  agreement  to  invest  it  for 
the  depositor,  the  bank  was  liable  to  the  latter 
for  the  return  of  the  money,  no  investment  hav- 
ing been  made,  notwithstanding  the  money  did 
not  actually  come  to  the  use  of  the  bank,  but 
was  misappropriated  by  the  cashier.  L'Her- 
bette  v.  Pittsfield  Nat.  Bank,  162  Mass.  137,  44 
Am.  St.  Rep.  354. 

A  Life  Insurance  Company  is  not  liable  on 
policies  of  marine  insurance  issued  by  it,  but 
the  holders  of  such  policies  may  recover  the 
premiums  paid  in  an  appropriate  action.  Re 
Phoenix  L.  Assur.  Co.,  2  Johns.  &  H.  441.  See 
also  Natusch  v.  Irving,  2  Coop.  t.  Cot.  358. 

And  a  Company  Limited  to  Insurance  Against 
Accidents  sustained  "  in  traveling,"  is  not  liable 
on  a  policy  insuring  the  holder  "  against  ex- 
ternal bodily  injuries  effected  through  external 
violent  and  accidental  means."  regardless  of 
whether  the  injury  was  sustained  "  in  travel- 
ing "  or  not.  Miller  v.  American  Mut.  Acc. 
Ins.  Co.,  92  Tenn.  167.  Here  the  court  said 
that  the  remedy  was  a  suit  in  disaffirmance  of 
the  contract  and  for  an  accounting. 

A  Fire  Insurance  Compam7  is  not  liable  on  a 
policy  against  damage  by  lightning,  unless  the 
damage  happened  by  fire.  Andrews  v.  Union 
Mut.  F.  Ins.  Co.,  37  Me.  257. 

Rule  in  Tennessee  and  Mississippi.  — "  Our 
own  court  seems  to  have  granted  relief  upon 
each  theory :  on  the  first,  Hawkins  County 
v.  East  Tennessee,  etc.,  R.  Co.,  1  Shannon 
Tenn.  Cas.  297 ;  on  the  second,  Buckeye  Mar- 
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defendant  to  return,  or,  failing. in  this,  to  make  compensation  for  property  or 
money  which  it  has  no  right  to  retain.  To  maintain  such  an  action  is  not  to 
affirm,  but  to  disaffirm,  the  ultra  vires  contract.1 

bb.  Suit  on  the  Contract.  —  This  view  is  vigorously  opposed  by  many  courts 
of  the  highest  respectability,  including  those  of  the  state  of  New  York.  In 
these  jurisdictions  it  is  held  that  where  there  has  been  performance  by  one  of 
the  parties  to  the  contract,  usurpation  of  power  by  a  corporation  may  not  be 
relied  upon  as  a  defense  to  a  suit  growing  out  of  the  unauthorized  contract, 


ble,  etc.,  Co.  v.  Harvey,  92  Term.  121.  See 
also  Elliott  on  Private  Corporation,  §§  206,  209; 
Pittsburgh,  etc.,  R.  Co.  v.  Keokuk,  etc.,  Bridge 
Co.,  131  U.  S.  371  ;  Greenville  Compress,  etc., 
Co.  v.  Planters'  Compress,  etc.,  Co.,  70  Miss. 
669.  35  Am.  St.  Rep.  681  ;  Garrett  v.  Kansas 
City  Coal  Min.  Co.,  113  Mo.  330,  35  Am.  St. 
Rep.  713;  Logan  County  Nat.  Bank  v.  Town- 
send,  139  U.  S.  67.  The  Mississippi  case  cited 
supra,  seems  to  recognize  the  existence  and 
propriety  of  both  remedies.  Greenville  Com- 
press, etc.,  Co.  v.  Planters'  Compress,  etc.,  Co., 
70  Miss.  669,  35  Am.  St.  Rep.  681."  Tennessee 
Ice  Co.  v.  Rline,  107  Tenn.  151.  The  court 
here  refers  to  the  two  views  upon  this  matter, 
one  of  which  is  discussed  in  this  section,  and 
the  other  in  the  section  following. 

1.  Property  Returned  or  Compensation  Made  — 
England.  —  In  re  Norwich  Yarn  Co.,  22  B^av. 
143  ;  Lowndes  v.  Garnett,  etc.,  Gold  Min.  Co., 
33  L.  J.  Ch.  418;  Hall  v.  Swansea,  5  Q.  B.  526, 
48  E.  C.  L.  526 ;  Athenaeum  L.  Assur.  Soc.  v. 
Pooley,  3  De  G.  &  J.  294;  Key's  Case,  16  W. 
R.  1 103;  Re  Phoenix  L.  Assur.  Co.,  2  Johns.  & 
H.  441  ;  Matter  of  Sea,  etc.,  Assur.  Co.,  5  De 
G.  M.  &  G.  465;  In  re  Coltman,  19  Ch.  D.  64. 
See  also  Ulster  R.  Co.  v.  Banbridge,  etc.,  R.  Co., 
Ir.  R.  2  Eq.  190;  Hardy  v.  Metropolitan  Land, 
etc.,  Co.,  L.  R.  7  Ch.  427. 

United  States.  —  Logan  County  Nat.  Bank  v. 
Townsend,  139  U.  S.  67;  Farmers'  L.  &  T.  Co. 
v.  St.  Joseph,  etc.,  R.  Co.,  1  McCrary  (U.  S.) 
247  ;  Chapman  v.  Douglas  County,  107  U.  S. 
348;  Parkersburg  v.  Brown,  106  U.  S.  487; 
Louisiana  v.  Wood,  102  U.  S.  294;  Hitchcock 
v.  Galveston,  96  U.  S.  341  ;  Allis  v.  Jones,  45 
Fed.  Rep.  148 ;  Manville  v.  Belden  Min.  Co., 
17  Fed.  Rep.  425. 

Arkansas.  —  Whitney  v.  Peay,  24  Ark.  22. 

Florida.  —  Southern  L.  Ins.,  etc.,  Co.  v. 
Lanier,  5  Fla.  no,  58  Am.  Dec.  448;  Allen  v. 
Freedman's  Sav.,  etc.,  Co.,  14  Fla.  418. 

Illinois.  —  Maher  v.  Chicago,  38  111.  266. 

Massachusetts.  —  Slater  Woollen  Co.  v. 
Lamb,  143  Mass.  420.  See  also  Chester  Glass 
Co.  v.  Dewey,  16  Mass.  94,  8  Am.  Dec.  128. 

Michigan.  —  Carey  v.  East  Saginaw,  79  Mich. 
73  ;  Thomas  v.  Port  Huron,  27  Mich.  323. 

New  Hampshire.  —  Ossipee  Hosiery,  etc., 
Mfg.  Co.  v.  Canney,  54  N.  H.  295  ;  Hall  v. 
Paris,  S9  N.  H.  71. 

New  York.  —  Oneida  Bank  v.  Ontario  Bank, 
21  N.  Y.  490. 

North  Carolina.  —  Roberts  v.  P.  A.  Denying 
Woodworking  Co.,  in  N.  Car.  432;  Curtis 
v.  Piedmont  Lumber,  etc.,  Co.,  109  N.  Car. 
401. 

Vermont.  —  Moore  v.  Swanton  Tanning  Co., 
60  Vt.  459. 

Wisconsin.  —  Northwestern  Union  Packet 
Co.  v.  Shaw,  37  Wis.  655,  19  Am.  Rep.  781 ; 


Paul  v.  Kenosha,  22  Wis.  266,  94  Am.  Dec. 
598. 

See  also  the  cases  cited  in  the  preceding 

notes. 

Statements  of  Rule.  —  "  To  say  that  a  cor- 
poration cannot  sue  or  be  sued  upon  an  ultra 
vires  arrangement  is  one  thing ;  to  say  that  it 
may  retain  the  proceeds  thereof  which  have 
come  into  its  possession  without  making  any 
compensation  whatever  to  the  person  from 
whom  it  has  obtained  them,  is  something  very 
different  and  savors  very  much  of  an  induce- 
ment to  fraud."  Green's  Brice's  Ultra  Vires 
(2d  Am.  ed.)  721. 

In  Salt  Lake  City  v.  Hollister,  118  U.  S.  263, 
it  was  said  that  in  cases  of  contracts  upon 
which  corporations  could  not  be  sued  because 
they  were  ultra  vires,  "  the  courts  have  gone  a 
long  way  to  enable  parties  who  had  parted  with 
property  or  money  on  the  faith  of  such  con- 
tracts to  obtain  justice  by  the  recovery  of  the 
property  or  the  money  specifically,  or  as  money 
had  and  received  to  the  plaintiff's  use." 

In  Manchester,  etc.,  R.  Co.  v.  Concord  R. 
Corp.,  66  N.  H.  127,  49  Am.  St.  Rep.  582,  the 
court  said :  "  However  the  contractual  power 
of  the  defendants  may  be  limited  under  their 
charter,  there  is  no  limitation  of  their  power 
to  make  restitution  to  the  other  party,  whose 
money  or  property  they  have  obtained  through 
an  unauthorized  contract ;  nor,  as  a  corporation, 
are  they  exempt  from  the  common  obligation 
to  do  justice,  which  binds  individuals,  for  this 
duty  rests  upon  all  persons  alike,  whether 
natural  or  artificial." 

Illustrations.  —  If  a  corporation,  in  excess  of 
its  powers,  receives  a  sum  of  money  on  condi- 
tion that  it  will  return  it  if  an  additional  sum 
is  not  raised  within  a  given  time,  and  the  condi- 
tion is  broken,  an  action  may  be  maintained 
against  the  corporation  on  an  implied  promise 
to  return  the  money,  and  a  demand  for  its  re- 
turn may  be  submitted  to  arbitration.  Mor- 
ville  v.  American  Tract  Soc,  123  Mass.  129,  25 
Am.  Rep.  40.  Here  the  court  said :  "  The 
plaintiff  is  not  seeking  to  enforce  that  contract 
[the  ultra  vires  contract],  but  only  to  recover 
his  own  money  and  prevent  the  defendant  from 
unjustly  retaining  the  benefit  of  its  own  illegal 
act.  He  is  doing  nothing  which  must  be  re- 
garded as  a  necessary  affirmance  of  an  illegal 
act.  The  right  to  recover  the  money  upon  the 
implied  promise,  under  like  circumstances,  has 
been  heretofore  recoinized  by  this  court." 

So  where  one  receives  money  in  advance  on 
an  ultra  vires '  contract,  and  subsequently  re- 
fuses to  perform,  the  other  party  may  recover 
the  money  in  an  action  for  money  had  and  re- 
ceived. Dill  v.  Wareham,  7  Met.  (Mass.)  438. 
See  also  White  v.  Franklin  Bank,  22  Pick. 
(Mass.)  181. 
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but  an  action  may  be  brought  directly 
to  its  terms.1 

1.  Suit  on  Contract  Permitted —  United  States. 
—  Mutual  L.  Ins.  Co.  v.  Wilcox,  8  Biss.  (U.  S.) 
203  ;  Campbell  v.  Argenta  Gold,  etc.,  Min.  Co., 
51  Fed.  Rep.  1;  Wood  v.  Corry  Water  Works 
Co.,  44  Fed.  Rep.  146. 

California.  —  Bay  City  Bldg.,  etc.,  Assoc.  v. 
Broad,  136  Cal.  525;  Kennedy  v.  California 
Sav.  Bank,  101  Cal.  497,  40  Am.  St.  Rep.  69; 
Main  v.  Casserly,  67  Cal.  127;  Mitchell  v. 
Beckman,  64  Cal.  117;  Union  Water  Co.  v. 
Murphy's  Flat  Fluming  Co.,  22  Cal.  631  ;  Zott- 
man  v.  San  Francisco,  20  Cal.  96,  81  Am.  Dec. 
96;  Argenti  v.  San  Francisco,  16  Cal.  255. 

Colorado.  —  See  Denver  F.  Ins.  Co.  v.  Mc- 
Clelland, 9  Colo.  11,  59  Am.  Rep.  134. 

Dakota.  —  Neilsville  Bank  v.  Tuthill,  4  Dak. 
295- 

Florida.  —  Allen  v.  Freedman's  Sav.,  etc., 
Co.,  14  Fla.  418. 

Georgia.  —  Towers  Excelsior,  etc.,  Co.  v.  In- 
man,  96  Ga.  506 ;  Macon,  etc.,  R.  Co.  v.  Georgia 
R  Co.,  63  Ga.  103  ;  Cozart  v.  Georgia  R.,  etc., 
Co.,  54  Ga.  379. 

Illinois.  —  Heims  Brewing  Co.  v.  Flannery, 
137  111.  309;  Brown  v.  Scottish-American 
Mortg.  Co.,  110  111.  235;  Peoria,  etc.,  R.  CS.  v. 
Thompson,  103  111.  187;  Ward  v.  Johnson,  95 
111.  215;  Darst  v.  Gale,  83  111.  136;  Bradley  v. 
Ballard,  55  111.  413,  8  Am.  Rep.  656;  Lake  St. 
El.  R.  Co.  v.  Carmichael,  82  ill.  App.  344. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Flana- 
gan, 113  Ind.  488,  3  Am.  St.  Rep.  674;  Chicago, 
etc.,  R.  Co.  v.  Derkes,  103  Ind.  520;  Pancoast 
v.  Travelers  Ins.  Co.,  79  Ind.  172;  State  Board 
of  Agriculture  v.  Citizens  St.  R.  Co.,  47  Ind. 
407,  17  Am.  Rep.  702;  Flint,  etc.,  Mfg.  Co.  v. 
Kerr-Murray  Mfg.  Co.,  24  Ind.  App.  350;  Voris 
v.  Star  City  Bldg.,  etc.,  Assoc.,  20  Ind.  App. 
630  ;  Wittmer  Lumber  Co.  v.  Rice,  23  Ind.  App. 
S86. 

Iowa. —  Marshall  Field  Co.  v.  Oren  Ruffcorn 
Co.,  117  Iowa  157. 

Kansas.  —  Sherman  Center  Town  Co.  v. 
Fletcher,  46  Kan.  524. 

Kentucky.  — ■  Louisville  Tobacco  Warehouse 
Co.  v.  Stewart,  24  Ky.  L.  Rep.  934,  70  S.  W. 
Rep.  285. 

Louisiana.  —  Edwards  v.  Fairbanks,  27  La. 
Ann.  449. 

Maine.  —  Perkins  v.  Portland,  etc.,  R.  Co., 
47  Me.  573,  74  Am.  Dec.  507. 

Maryland.  —  United  German  Bank  v.  Katz,  57 
Md.  128. 

Michigan.  —  Rehberg  v.  Tontine  Surety  Co., 
131  Mich  135,  9  Detroit  Leg.  N.  272;  Butter- 
worth  v.  Kritzer  Milling  Co.,  115  Mich.  1; 
Dewey  v.  Toledo,  etc.,  R.  Co.,  91  Mich.  351; 
Hall  Mfg.  Co.  v.  American  R.  Supply  Co.,  48 
Mich.  331  ;  Beecher  v.  Marquette,  etc.,  Rolling 
Mill  Co.,  45  Mich.  103. 

Minnesota.  ■ —  Columbia  Electric  Co.  v.  Dixon, 
46  Minn.  463. 

Mississippi.  —  Prairie  Lodge  No.  87  v.  Smith, 
■58  Miss.  301  ;  Natchez  v.  Mallery,  54  Miss.  499  ; 
Grand  Gulf  Bank  v.  Archer,  8  Smed.  &  M. 
(Miss.)  151. 

Missouri.  —  Franklin  Ave.  German  Sav.  Inst. 
v.  Board  of  Education,  75  Mo.  408 ;  Trenton 
First  Nat.  -Bank  v.  Gillilan,  72  Mo.N  77 ;  St. 


on  the  contract  and  relief  had  according 


Joseph  F.  &  M.  Ins.  Co.  v.  Hauck,  71  Mo.  465, 
63  Mo.  118. 

New  lersey.  —  Camden,  etc.,  R.  Co.  v.  May's 
Landing,  etc.,  R.  Co.,  48  N.  J.  L.  530  ;  Hacken- 
sack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548; 
Amerman  v.  Wiles,  24  N.  J.  Eq.  13;  Zabriskie 
v.  Hackensack,  etc.,  R.  Co.,  18  N.  J.  Eq.  179, 
90  Am.  Dec.  617;  Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  McKelway,  12  N.  J.  Eq.  133. 

New  York.  — ■  Vought  v.  Eastern  Bldg.,  etc., 
Assoc.,  172  N.  Y.  517,  92  Am.  St.  Rep.  761; 
Washington  L.  Ins.  Co.  v.  Clason,  162  N.  Y. 
309;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473,  60  Am.  Rep.  464;  Holmes,  etc.,  Mfg.  Co. 
v.  Holmes,  etc.,  Metal  Co.,  127  N.  Y.  252,  24 
Am.  St.  Rep.  448 ;  Kent  v.  Quicksilver  Min. 
Co.,  78  N.  Y.  159;  Steam  Nav.  Co.  v.  Weed,  17 
Barb.  (N.  Y.)  378;  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62,  20  Am.  Rep.  504;  De  Graff 
v.  American  Linen  Thread  Co.,  21  N.  Y.  127; 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  (N. 
Y.)  370  ;  Noll  v.  Archer-Pancoast  Co.,  60  N.  Y. 
App.  Div.  414;  Homestead  Bank  v.  Wood,  (C. 
PI.  Gen.  T.)  1  Misc.  (N.  Y.)  145;  Holm  v. 
Claus  Lipsius  Brewing  Co.,  21  N.  Y.  App.  Div. 
204 ;  Baldwinsville  First  Nat.  Bank  v.  Cornell, 
8  N.  Y.  App.  Div.  427  ;  Cunningham  v.  Massena 
Springs,  etc.,  R.  Co.,  63  Hun  (N.  Y.)  439;  Ar- 
not  v.  Erie  R.  Co.,  5  Hun  (N.  Y.)  608,  affirmed 
67  N.  Y.  315. 

Ohio.  —  Hays  v.  Galion  Gas  Light,  etc.,  Co., 
29  Ohio  St.  340 ;  Ehrman  v.  Union  Cent.  L. 
Ins.  Co.,  35  Ohio  St.  324  ;  Glenville  v.  Prout,  8 
Ohio  Dec.  99,  6  Ohio  N.  P.  152. 

Pennsylvania.  —  Wright  v.  Antwerp  Pipe 
Line  Co.,  101  Pa.  St.  204,  47  Am.  Rep.  701  ; 
Oil  Creek,  etc.,  R.  Co.  v.  Pennsylvania  Transp. 
Co.,  83  Pa.  St.  160;  Allegheny  v.  McClurkan, 
14  Pa.  St.  83. 

Texas.  —  Continental  F.  Assoc.  v.  Masonic 
Temple  Co.,  26  Tex.  Civ.  App.  139. 

Vermont.  —  Rutland,  etc.,  R.  Co.  v.  Proctor, 
29  Vt.  93. 

Wisconsin.  —  Security  Nat.  Bank  v.  St.  Croix 
Power  Co.,  117  Wis.  211;  Interior  Woodwork 
Co.  v.  Prasser,  108  Wis.  557;  Bullen  v.  Mil- 
waukee Trading  Co.,  109  Wis.  41  ;  McElroy  v. 
Minnesota  Percheron  Horse  Co.,  96  Wis.  317; 
Hubbard  v.  Haley,  96  Wis.  578;  North  Hudson 
Mut.  Bldg.,  etc.,  Assoc.  v.  Hudson  First  Nat. 
Bank,  79  Wis.  31. 

See  also  Pine  River  Bank  v.  Hodsdon,  46  N. 
H.  114. 

In  Camden,  etc.,  R.  Co.  v.  May's  Landing, 
etc.,  R.  Co.,  48  N.  J.  L.  567,  Van  Syckel,  J.,  in 
delivering  the  opinion  of  the  court,  said  :  "  In 
my  judgment,  the  true  rule  is,  that  when  the 
transaction  is  complete,  and  the  party  seeking 
relief  has  performed  on  his  part,  the  plea  of 
ultra  vires  by  the  corporation  which  has  acqui- 
esced in  it,  is  inadmissible  in  an  action  brought 
against  it  for  not  performing  its  side  of  the 
contract,  in  all  those  instances  where  the  party 
who  has  performed  cannot,  upon  rescission,  be 
restored  to  his  former  status." 

Where  a  Railroad  Company  Received  Valuable 
Rights  and  Privileges  from  a  City  on  a  Condition 
Subsequent,  it  will  not  be  permitted  to  retain 
and  enjoy  such  rights  and  refuse  to  perform 
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cc.  Distinction  Criticised.  —  The  distinction  made  in  some  of  the  cases,  that 
a  suit  may  be  brought  for  an  accounting,  or  upon  the  common  counts,  but 
not  directly  upon  the  contract,  seems  to  be  based  upon  a  technicality  and 
refinement,  and  in  some  cases  is  calculated  to  work  injustice ;  in  some 
instances  the  measure  of  relief  would  exceed  or  fall  far  short  of  that  fixed  by 
the  parties ;  in  others  there  would  be  no  remedy  at  all,  for  in  certain  cases  an 
action  upon  the  contract  would  be  the  only  action  that  could  be  maintained. 
There  is  really  no  sound  reason  why  the  contract  should  not  be  recognized 
and  enforced  whenever  justice  requires  it.1 


the  condition  and  defeat  a  forfeiture,  on  the 
ground  of  its  want  of  authority  to  make  the 
contract.  Galveston,  etc.,  R.  Co.  v.  Galveston, 
(Tex.  Civ.  App.  1896)  "37  S.  W.  Rep.  27. 

Where  a  Lessor,  upon  the  Faith  of  a  Guaranty 
by  a  Corporation  of  the  Conditions  in  the  Lease, 
delivers  possession  of  the  premises  to  the  les- 
see, the  corporation  will  not  be  permitted  to  ad- 
vance the  plea  of  ultra  vires.  Koehler  v.  Rein- 
heimer,  26  N.  Y.  App.  Div.  1. 

Where  a  Corporation,  Without  Authority,  Con- 
tracts to  Receive  Money  in  Special  Account  upon 
Deposit,  the  depositor's  right  of  action  for  the 
moneys  delivered  to  the  corporation  accrues  at 
once.    Chapman  v.  Lynch,  156  N.  Y.  551. 

A  Corporation  Has  Been  Held  Liable  on  a  Note 
Given  by  it  for  property  purchased  and  used 
without  authority.  Dewey  v.  Toledo,  etc.,  R. 
Co.,  91  Mich.  351;  Carson  City  Sav.  Bank  v. 
Carson  City  Elevator  Co.,  90  Mich.  550,  30  Am. 
St  Rep.  454. 

So,  When  a  Corporation  Receives  the  Benefit  of 
Money  Borrowed  on  a  Corporate  Mortgage,  and 
the  stockholders  know  of  it  and  do  not  object 
in  a  reasonable  time  to  the  want  of  authority 
to  make  the  loan,  neither  the  corporation  nor 
the  creditors  can  plead  want  of  authority  in  a 
suit  on  the  mortgage  ;  nor  can  the  receiver  of 
the  corporation  do  so  for  them.  Manhattan 
Hardware  Co.  v.  Phalen,  128  Pa.  St.  no. 

Where  a  Corporation  Takes  a  Lease  in  Excess  of 
Its  Charter  Powers,  and  holds  possession  of  the 
land,  the  lessor  is  entitled  to  recover  the  rent 
stipulated  in  the  lease.  Canal,  etc.,  R.  Co.  v. 
St.  Charles  St.  R.  Co.,  44  La.  Ann.  1069;  Cam- 
den, etc.,  R.  Co.  v.  May's  Landing,  etc.,  R.  Co., 
48  N.  J.  L.  530 ;  Woodruff  v.  Erie  R.  Co.,  93 
N.  Y.  609.  See  also  Moss  v.  Rossie  Lead  Min. 
Co.,  5  Hill  (N.  Y.)  137. 

Lease  by  Corporation.  —  A  corporation  may 
maintain  an  action  to  enforce  a  contract,  the 
enforcement  of  which  will  indemnify  it  and  its 
stockholders  for  the  deprivation  of  the  use  of 
the  property  of  the  corporation  during  its  pos- 
session by  the  other  party  under  an  unauthor- 
ized lease.  Bath  Gas  Light  Co.  v.  Claffy,  151 
N.  Y.  24.  See  also  Woodruff  v.  Erie  R.  Co.,  93 
N.  Y.  609. 

Neither  the  Vendee  Nor  His  Assignee  can  plead 
want  of  power  in  the  vendor  to  take  or  hold 
the  property  which  is  the  subject  of  the  sale  to 
defeat  a  recovery  of  the  purchase  price  in  an 
action  on  the  contract.  Missouri  Valley  Land 
Co.  v.  Bushnell,  11  Neb.  192. 

One  Who  Has  Rendered  Services  to  a  Corporation 
in  an  ultra  vires  transaction  may  recover  com- 
pensation therefor.  Schurr  v.  New  York,  etc., 
Suburban  Invest.  Co.,  (C.  PI.  Gen.  T.)  18  N.  Y. 
Supp.  454. 
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A  Corporation  May  Recover  upon  a  Promissory 
Note  given  for  the  repayment  of  money  loaned 
by  it,  notwithstanding  it  exceeded  its  powers  in 
making  the  loan.  Poock  v.  Lafayette  Bldg. 
Assoc.,  71  Ind.  357;  Pancoast  v.  Travelers  Ins. 
Co.,  79  Ind.  172;  Steam  Nav.  Co.  v.  Weed,  17 
Barb.  (N.  Y.)  378. 

Where  a  bank's  indorsement  of  a  note  was 
ultra  vires,  yet  this  fact  will  not  affect  its  title 
to  the  note  or  its  right  to  enforce  payment  of 
it,  where  upon  nonpayment  by  the  maker  the 
bank  paid  the  note  and  had  it  indorsed  to  it- 
self. National  Bank  v.  Burr,  27  Hun  (N.  Y.) 
109. 

1.  Criticism.  —  This  is  substantially  the  lan- 
guage of  Mr.  Morawetz.  See  2  Morawetz  Corp. 
(2d  ed.),  §  703. 

In  Bissell  v.  Michigan  Southern,  etc.,  R.  Co., 
22  N.  Y.  276,  Comstock,  C.  J.,  in  speaking  for 
the  majority  of  the  court,  said:  "It  is  also 
said,  in  order  to  render  this  doctrine  less  offen- 
sive to  the  reason  and  conscience,  that  the  in- 
nocent dealer  may,  upon  the  voidness  of  the 
contract  and  a  disaffirmance  of  it,  recover  back 
the  value  or  consideration  with  which  he  has 
parted.  This  position  necessarily  concedes  that 
the  corporation,  as  a  legal  person,  made  the  un- 
authorized contract,  and  received  the  money  or 
value  under  and  according  to  it,  thus  over- 
throwing the  main  objection  to  its  liability  to 
respond  directly  upon  the  contract.  It  also  con- 
cedes the  innocence  of  the  other  contracting 
party ;  thus,  according  to  all  the  analogies  of 
the  law,  refuting  the  only  other  objection  (ille- 
gality) on  which  the  absolute  invalidity  of  such 
dealings  is  claimed  to  rest ;  for  surely,  after 
conceding  that  the  corporation  actually  made 
the  contract,  it  will  not  be  contended  that  it 
can  set  up  that  it  ought  not  to  have  made  it, 
against  an  innocent  person  who  has  given  up 
his  money  or  his  property  on  the  faith  of  the 
same  contract.  But  I  answer,  further,  that 
while  in  many  cases  the  remedy  of  a  suit  in 
disaffirmance  of  the  agreement  and  to  recover 
back  the  consideration,  will  be  sufficient  to  pre- 
vent wrong,  in  many  others  it  will  be  entirely 
worthless.  All  collateral  securities  must  fall  to 
the  ground  with  the  principal  contract,  and  all 
its  consequences  and  results.  The  present  cn^e 
will  afford  the  best  illustration.  The  defend- 
ants, in  consideration  of  a  trifling  sum  received 
from  the  plaintiff  for  fare,  agreed  to  perform 
the  service  of  carrying  him  in  their  cars,  per- 
haps some  two  hundred  miles.  By  the  negli- 
gent performance  of  that  agreement,  they  in- 
flicted on  him  injuries  for  which  a  jury  has 
said  the  proper  compensation  is  $2,500.  This 
being  the  measure  of  damages  for  the  breach  of 
the  contract,  the  absurdity,  not  less  than  the 
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(c)  View  that  Corporation  Must  Receive  Benefit.  —  Some  courts  maintain  that  the 
ground  of  a  corporation's  liability  on  ultra  vires  transactions  is  the  acceptance 
and  retention  by  it  of  benefits,  and  permit  the  plea  of  want  of  power  where 
nothing  has  passed  to  the  corporation,  although  the  other  party  has  acted  to 
his  prejudice  in  reliance  upon  the  contract.  In  other  words,  according  to 
this  doctrine,  the  fact  of  disadvantage  to  the  other  party  is  not  a  sufficient 
consideration.1 

(d)  Where  Want  of  Power  Obvious.  —  In  one  or  two  instances  it  has  been  held 
that  no  estoppel  arises  where  the  transaction  is  so  clearly  ultra  vires  that  no 
one  could  be  misled.2 

(e)  Where  Contract  Divisible.  —  Where  a  part  of  a  divisible  contract  is  ultra 
vires,  but  neither  malum  in  se  nor  malum  prohibitum,  the  remainder  may  be 
enforced  unless  it  appears  from  a  consideration  of  the  whole  contract  that  it 
would  not  have  been  made  independently  of  the  part  which  is  void,  where 
the  corporation  has  received  and  accepted  the  benefits  of  substantial  per- 
formance.3 And  if  the  transaction  which  is  ultra  vires  is  merely  an  incident, 
and  the  principal  matter  is  intra  vires,  the  latter  may  be  sustained.4 


injustice,  of  confining  him  to  the  remedy  of  dis- 
affirmance because  the  agreement  was  ultra 
vires,  must  be  quite  apparent."  See  also 
Chicago  Bldg.  Soc.  v.  Crowell,  65  111.  453, 
where  Mr.  Justice  Scott,  for  the  court,  said 
that,  "  when  corporations  have  received  the 
benefit  of  a  contract,  if  there  is  nothing  in  it 
that  is  contrary  to  public  policy,  there  can  be 
no  just  reason  why  they  should  not  be  required 
to  perform  it."  And  see  the  cases  in  the  pre- 
ceding subsection. 

1.  Nature  of  Consideration  Necessary.  — ■  Park 
Hotel  Co.  v.  St.  Louis  Fourth  Nat.  Bank,  (C. 
C.  A.)  86  Fed.  Rep.  742  ;  Franklin  Co.  v.  Lewis- 
ton  Sav.  Inst.,  68  Me.  43,  28  Am.  Rep.  9 ; 
Davis  v.  Old  Colony  R.  Co.,  131  Mass.  268, 
41  Am.  Rep.  221  ;  St.  Louis  Carriage  Mfg.  Co. 
v.  Hilbert,  24  Mo.  App.  338;  Sturdevant  v. 
Farmers,  etc.,  Bank,  62  Neb.  472 ;  Greeley 
v.  Nashua  Sav.  Bank,  63  N.  H.  145  ;  Jemison  v. 
Citizens  Sav.  Bank,  122  N.  Y.  135,  19  Am. 
St.  Rep.  482. 

Statements  and  Illustrations  of  Rule.  —  In 
Bowen  v.  Needles  Nat.  Bank,  (C.  C.  A.)  94 
Fed.  Rep.  925,  affirming  87  Fed.  Rep.  430,  the 
court  said  that  the  Supreme  Court  of  the 
United  States  "  has  limited  the  application  of 
the  principle  to  cases  in  which  a  corporation 
has,  by  the  plea  of  ultra  vires,  sought  to  retain 
unjustly  the  fruits  of  a  contract  which  has 
been  performed  by  the  other  party  thereto," 
and  held  that  where  the  corporation  had  re- 
ceived no  benefit  whatever,  no  recovery  could 
be  had,  notwithstanding  a  third  party  had 
been  prejudiced  by  a  corporation's  act. 

In  Davis  v.  Old  Colony  R.  Co.,  131  Mass. 
258,  41  Am.  Rep.  221,  the  court  said:  "But 
when  the  corporation  has  actually  received 
nothing  in  money  or  property,  it  cannot  be  held 
liable  upon  an  agreement  to  share  in,  or  to 
guarantee  the  profits  of,  an  enterprise  which  is 
wholly  without  the  scope  of  its  corporate 
powers,  upon  the  mere  ground  that  conjectural 
or  speculative  benefits  were  believed  by  its 
officers  to  be  likely  to  result  from  the  making 
of  the  agreement,  and  that  the  other  party  has 
incurred  expenses  upon  the  faith  of  it.  East 
Anglian  R.  Co.  v.  Eastern  Counties  R.  Co.,  11 
C.  B.  775,  73  E.  C.  L.  775  ;  Macgregor  v.  -Dover, 
etc.,  R.  Co.,  'iS  Q.  B.  6:8,  83  E.  C.  L.  618; 


Ashbury  R.  Carriage,  etc.,  Co.  v.  Riche,  L.  R. 
7  H.  L.  653 ;  Thomas  v.  West  Jersey  R.  Co., 
101  U.  S.  71." 

"  No  fruits  of  the  transaction  were  received 
by  the  company,  and  its  mere  acquiescence  in 
the  unauthorized  acts  of  its  officers  in  a  matter 
outside  of  its  corporate  powers  cannot  give 
rise  to  an  estoppel."  Wheeler  v.  Home  Sav., 
etc.,  Bank,  188  111.  34,  80  Am.  St.  Rep.  161. 
See  also  Kelley  v.  O'Brien  Varnish  Co.,  90  111. 
App.  287. 

Where  a  corporation  did  not  acquire  any 
money  or  property  by  virtue  of  its  unauthor- 
ized agreement,  mere  inaction  and  neglect 
formally  to  repudiate  the  transaction  will  not 
estop  it  when  sued  upon  the  agreement. 
Nebraska  Shirt  Co.  v.  Horton,  (Neb.  1903)  93 
N.  W.  Rep.  225. 

2.  Sturdevant  v.  Farmers,  etc.,  Bank,  62  Neb. 
472. 

Where  the  Directors  of  a  Mutual  Insurance 
Company  Executed  a  Bond  to  the  Company  for  the 
Purpose  of  Raising  Funds,  it  was  held  that  the 
obligors  were  not  estopped  from  raising  the 
question  of  ultra  vires  in  a  suit  on  the  bond  by 
the  receiver,  as  the  members  must  be  taken  to 
have  had  knowledge  of  the  law  and  articles  of 
association  and  to  have  known  that  such  an 
arrangement  was  unlawful.  Goss  v.  Peters,  98 
Mich.  112.  Compare  Hurd  v.  Kelly,  78  N.  Y. 
588,  affirming  17  Hun  (N.  Y.)  327,  note. 

3.  Divisible  Contract.  —  Illinois  Trust,  etc., 
Bank  v.  Arkansas  City,  (C.  C.  A.)  76  Fed. 
Rep.  271.  See  also  Moss  v.  Averell,  10  N.  Y. 
449. 

Where  the  contract  between  two  corpora- 
tions is  ultra  vires,  but  the  taint  of  illegality 
infected  only  such  contract  and  did  not  affect 
the  bonds  issued  to  third  persons  by  one  of  the 
corporations,  but  the  bonds  constituted  a  series 
of  transactions,  each  resting  on  a  new  con- 
sideration and  connected  only  indirectly  with 
the  contract,  such  bonds  are  valid  and  en- 
forceable. Illinois  Trust,  etc.,  Bank  v.  Pacific 
R.  Co.,  117  Cal.  332. 

But  a  new  contract  growing  out  of  the  illegal 
contract  and  not  based  upon  a  new  considera- 
tion is  itself  void.  Orr  v.  Lacey,  2  Dougl. 
(Mich.)  230. 

4.  Scott  v.  Colburn,  26  Beav.  276;  Phila- 
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(2)  On  Both  Sides.  —  Ultra  vires  contracts  are  recognized  as  unassailable, 
and  are  permitted  to  stand  as  the  foundation  of  rights  acquired  under  them, 
after  they  have  been  fully  performed  on  both  sides.1 

2.  Contracts  Mala  in  Se.  —  A  corporate  contract  which  contemplates  the 
doing  of  an  immoral  thing,  or  for  an  immoral  purpose,  or,  to  use  a  convenient 
expression,  a  contract  malum  in  se,  is,  like  similar  contracts  between  individ- 
uals, not  enforceable.  Such  a  contract  is  more  than  ultra  vires;  it  is  illegal. 
The  doctrine,  however,  is  not  peculiar  to  contracts  of  corporations.  It  has  its 
root  in  the  universal  principle  that  persons  shall  not  stipulate  for  iniquity.3 
Such  are  agreements  for  compensation  for  procuring  a  contract  from  the  gov- 
ernment to  furnish  its  supplies,3  or  for  lobby  services,4  or  to  influence  directors 
of  a  corporation  to  act  for  the  benefit  of  others  and  to  the  prejudice  of  the 
corporation,5  or  to  grant  to  individuals  certain  privileges  in  consideration  of 
the  withdrawal  by  them  of  their  opposition  to  the  passage  of  an  act  affecting 
the  interests  of  the  corporation,6  or  whereby  a  corporation,  collecting  the  law- 
ful fees  due  to  public  officers,  is  to  retain  a  portion  thereof  in  consideration  of 
forbearance  of  efforts  to  procure  the  repeal  of  the  law  by  which  the  offices 
were  created,7  or  which  tend  to  prevent  fair  and  healthy  competition.** 

3.  Contracts  Mala  Prohibita  —  a.  General  Rule.  —  The  effect  to  be  given 
contracts  in  violation  of  express  statutory  provision  depends  upon  the  inten- 


delphia,  etc.,  R.  Co.  v.  Lewis,  33  Pa.  St.  33, 
75  Am.  Dec.  574  ;  Grand  Gulf  Bank  v.  Archer, 
8  Smed.  &  M.  (Miss.)  151. 

1.  Contracts  Fully  Executed.  —  James  v.  Eve, 
L.  R.  6  H.  L.  335  ;  Metcalf  v.  American  School 
Furniture  Co.,  122  Fed.  Rep.  115;  St.  Louis, 
etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R.  Co.,  145 
U.  S.  393 ;  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  316;  Union  Trust  Co. 
v.  Illinois  Midland  R.  Co.,  117  U.  S.  468;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  56;  Taylor  v.  South,  etc.,  Alabama 
R.  Co.,  4  Woods  (U.  S.)  575  ;  Stewart  v. 
National  Union  Bank,  2  Abb.  (U.  S.)  424,  23 
Fed.  Cas.  No.  13,435;  Camden,  etc.,  R.  Co.  v. 
Mays  Landing,  etc.,  R.  Co.,  48  N.  J.  L.  530 ; 
Buckeye  Marble,  etc.,  Co.  v.  Harvey,  92  Tenn. 
115,  36  Am.  St.  Rep.  71.  See  also  Western 
Union  Tel.  Co.  v.  St.  Joseph,  etc.,  R.  Co.,  3 
Fed.  Rep.  430. 

Statements  of  Rule  and  Illustrations. —  "  The 
executed  dealings  of  corporations  must  be  al- 
lowed to  stand  for  and  against  both  the  parties 
when  the  plainest  rules  of  good  faith  so  re- 
quire." Parish  v.  Wheeler,  22  N.  Y.  509,  per 
Comstock,  C.  J. 

"  In  many  instances  where  an  invalid  con- 
tract, which  the  parties  to  it  might  have 
avoided  or  refused  to  perform,  has  been  fully 
performed  on  both  sides,  whereby  money  has 
berr  paid  or  property  changed  hands,  the 
courts  have  refused  to  sustain  an  action  for  the 
recovery  of  the  property  or  the  money  so  trans- 
ferred." Miller,  J.,  in  Thomas  v.  West  Jersey 
R.  Co.,  101  U.  S.  71. 

In  Holmes,  etc.,  Mfg.  Co.  v.  Holmes,  etc., 
Metal  Co.,  127  N.  Y.  252,  24  Am.  St.  Rep.  448, 
it  was  held  that  where  a  corporation  has  power, 
with  the  consent  of  all  its  stockholders,  to  sell 
its  plant  to  another  corporation  and  to  retire 
from  business,  taking  payment  in  the  stock  of 
the  latter  —  if  the  fact  that  the  stock  so  taken 
was  issued  to,  and  is  held  by,  an  officer  of  the 
vendor,  as  trustee,  renders  the  transaction  ultra 
vires  —  after  it  has  been  completed,  and  the 
title  to  the  stock  taken  in  payment  vested  in 


the  vendor,  it  may  sell  and  dispose  of  the  same, 
and  a  purchaser  from  it  may  not,  in  an  action 
to  recover  the  purchase  price,  avail  himself  of 
the  defense  of  ultra  vires. 

A  party  having  received  the  benefits  of  a  con- 
tract executed  on  both  sides,  except  the  pay- 
ment of  the  consideration  on  his  part,  cannot 
defend  on  the  ground  of  ultra  vires  on  the  part 
of  the  corporation.  Pittsburgh,  etc.,  Traction 
Co.  v.  Seidell,  6  Pa.  Dist.  414. 

2.  Contracts  Mala  in  Se. —  Franklin  Nat.  Bank 
v.  Whitehead,  149  Ind.  560,  63  Am.  St.  Rep. 
302;  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y. 
24;  Jemison  v.  Citizens  Sav.  Bank,  122  N.  Y. 
135,  19  Am.  St.  Rep.  482. 

So  Long  as  Such  a  Contract  Is  Executory  the 
law  will  interfere  at  the  suit  of  neither  party ; 
executed  in  whole  or  in  part  it  leaves  the  par- 
ties where  they  have  placed  themselves. 
Chicago,  etc.,  R.  Co.  v.  Southern  Indiana  R. 
Co.,  (Ind.  App.  1904)  70  N.  W.  Rep.  843; 
Franklin  Nat.  Bank  v.  Whitehead,  149  Ind. 
560,  63  Am.  St.  Rep.  302.  And  see  the  title 
Illegal  Contracts,  vol.  15. 

Pooling  Contract.  — ■  Chicago,  etc.,  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  (C.  C.  A.)  61  Fed.  Rep. 
90J,  distinguishing  Brooks  v.  Martin,  2  Wall. 
(U.  S.)  70,  and  disapproving  Central  Trust  Co. 
v.  Ohio  Cent.  R.  Co.,  23  Fed.  Rep.  306. 

3.  Providence  Tool  Co.  v.  Norris,  2  Wall. 
(U.  S.)  45. 

4.  Marshall  v.  Baltimore,  etc.,  R.  Co..  16 
How.  (TJ.  SO  31*. 

5.  Bliss  v.  Matteson,  52  Barb.  (N.  Y.)  335. 

6.  Pingry  v.  Washburn,  1  Aik.  (Vt.)  264,  15 
Am.  Dec.  676.  But  it  is  otherwise  where  the 
opposition  is  of  a  private  character,  and  merely 
for  the  protection  of  purely  private  interests, 
and  is  withdrawn  for  a  consideration,  and  there 
is  no  design  to  conceal  the  arrangement  from 
the  law-makers.  Low  v.  Connecticut,  etc., 
Rivers  R.  Co..  46  N.  H.  284. 

Rccd  v.  Peper  Tobacco  Warehouse  Co.,  2 
Mo.  App.  82. 

8  State  v.  Hartford,  etc.,  R.  Co.,  29  Conn. 
538. 
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Contracts  Mala  Prohibita. 


tion  of  the  legislature,  to  be  found  by  the  application  of  the  ordinary  rules  of 
statutory  construction.  It  may  be  stated  as  a  general  rule,  that  if  a  statute 
expressly  prohibits  a  corporation  from  making  a  certain  contract,  such  con- 
tract is  void,  although  not  declared  in  terms  to  be  so ;  and  that  it  is  void  may 
be  pleaded  in  a  suit  brought  directly  and  exclusively  upon  the  contract.1 
For  instance,  a  statute  prohibiting  a  corporation  from  issuing  notes,  "  unless 
the  same  be  made  payable  on  demand  and  without  interest,"  renders  void 
notes  issued  in  contravention  of  it,  even  in  the  hands  of  a  bona  fide  holder.'*5 
So  notes  discounted  by  a  corporation  forbidden  by  a  general  statute  to  do  a 
banking  business  are  void.3 


1.  Contracts  Expressly  Prohibited —  United 
States.  —  In  re  Jaycox,  12  Blatchf.  (U.  S.) 
209;  Davis  v.  River  Raisin  Bank,  4  McLean 
(U.  S.)  387,  7  Fed.  Cas.  No.  3,626. 

Illinois.  —  McNulta  v.  Corn  Belt  Bank,  164 
111.  427,  56  Am.  St.  Rep.  203. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Southern 
Indiana  R.  Co.,  (Ind.  App.  1904)  70  N.  E.  Rep. 
843 ;  Franklin  Nat.  Bank  v.  Whitehead,  149 
lnd.  560,  63  Am.  St.  Rep.  302. 

Massachusetts.  —  Mills  v.  Rice,  6  Gray 
(Mass.)  458;  Western  Bank  v.  Mills,  7  Cush. 
(Mass.  539. 

Nezv  York.  —  Bath  Gas  Light  Co.  v.  Claffy, 
151  N.  Y.  24;  New  York  State  L.  &  T.  Co.  v. 
Helmer,  77  N.  Y.  64 ;  Green  v.  Seymour,  3 
Sandf.  Ch.  (N.  Y.)  285. 

Ohio.  —  Andes  Ins.  Co.  v.  McCoy,  5  Ohio 
Dec.  (Reprint)  549,  6  Am.  L.  Rec.  486.  See 
also  Franklin  Bank  v.  Commercial  Bank,  36 
Ohio  St.  350,  38  Am.  Rep.  594. 

Pennsylvania.  —  Fowler  v.  Scully,  72  Pa.  St. 
456,  13  Am.  Rep.  699. 

In  Underwood  v.  Newport  Lyceum,  5  B. 
Mon.  (Ky.)  129,  41  Am.  Dec.  260,  it  was  held 
that  although  the  charter  of  a  corporation  may 
not  give  the  power  of  banking  or  issuing  checks 
to  pass  as  currency,  and  it  may  be  a  penal 
offense  to  issue  such  notes  or  checks,  still  the 
corporation  is  bound  to  pay  for  plates  and 
notes  or  checks  procured  to  be  made  by  the 
officers  of  such  corporation. 

Maxim  Ex  Turpi  Causa,  etc. — -Where  the 
transaction  is  illegal  the  courts  will  not  assist 
either  party.  In  such  cases  the  familiar  maxim 
ex  turpi  causa  non  oritur  actio  has  its  appro- 
priate application.  Workingmen's  Banking  Co. 
v.  Rautenberg,  103  111.  460,  42  Am.  Rep.  26. 

Where  the  Execution  of  Certain  Mortgage  Con- 
tracts Was  Absolutely  Prohibited  to  the  plaintiff 
corporation  (being  usurious)  the  court  decreed 
that  the  mortgage  be  cancelled  as  a  cloud  upon 
the  plaintiff's  title,  it  being  shown  that  the 
mortgagor  had  paid  to  the  mortgagee  the  prin- 
cipal sum  borrowed.  Portneuf  Lodge  No.  20 
v.  Western  Loan,  etc.,  Co.,  6  Idaho  673. 

2.  Root  v.  Godard,  3  McLean  (JJ.  S.)  102; 
Hayden  v.  Davis,  3  McLean  (U.  §.)  276  ;  Weed 
v.  Snow,  3  McLean  (U.  S.)  265  ;  Root  v.  Wal- 
lace, 4  McLean  (U.  S.)  8:  Davis  v.  River 
Raisin  Bank,  4  McLean  (U.  S.)  387. 

3.  In  re  Jaycox,  12  Blatchf.  (U.  S.)  209; 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn. 
24'5. 

In  Talmage  v.  Pell,  7  N.  Y.  328,  a  trust  com- 
pany, in  violation  of  general  laws,  bought  stock 
of  the  plaintiff,  giving  notes  secured  by  an 
assignment  of  a  mortgage  in  payment.  it  was 
held  that  both  note  and  assignment  were  void. 
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Utica  Insurance  Cases  —  New  York  Restraining 
Act.  — ■  The  effect  of  the  New  York  Restraining 
Act  upon  contracts  made  in  violation  of  its 
provisions  was  considered  in  a  series  of  cases 
known  as  the  Utica  Insurance  Cases,  begin- 
ning with  the  case  of  Utica  Ins.  Co.  v.  Scott, 
19  Johns.  (N.  Y.)  1.  In  these  cases  the  com- 
pany had,  in  violation  of  the  act,  carried  on 
the  business  of  discounting  paper,  exercising 
in  respect  thereto  ordinary  banking  powers ; 
and  it  was  held  that  the  securities  taken  on 
such  discounts  were  void,  but  that  the  money 
loaned  was  recoverable.  The  court  in  the  case 
just  mentioned  observed  that  "  the  lending 
money  is  not  declared  to  be  void,  and,  there- 
fore, whenever  money  has  been  lent  it  may  be 
recovered,  although  the  security  itself  is  void," 
citing  among  other  authorities  the  case  of 
Robinson  v.  Bland,  2  Burr.  1077.  This  dis- 
tinction was  adopted  and  followed  in'  subse- 
quent cases.  Utica  Ins.  Co.  v.  Kip,  8  Cow. 
(N.  Y.)  20  ;  Utica  Ins.  Co.  v.  Cadwell,  3  Wend. 
(N.  Y.)  296 ;  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wend.  (N.  Y.)  652;  Pratt  v.  Short,  79  N.  Y. 
437.  35  Am.  Rep.  531  ;  New  York  Firemen  Ins. 
Co.  v.  Ely,  2  Cow.  (N.  Y.)  678;  New  York 
State  L.  &  T.  Co.  v.  Helmer,  77  N.  Y.  68. 
While  these  cases  have  been  criticised  they 
have  never  been  overruled.  See  Curtis  v. 
Leavitt,  15  N.  Y.  97;  New  Hope,  etc.,  Bridge 
Co.  v.  Poughkeepsie  Silk  Co.,  25  Wend.  (N. 
Y.)  650;  Tracy  v.  Talmage,  14  N.  Y.  166,  67 
Am.  Dec.  132. 

And  the  court,  in  In  re  Jaycox,  12  Blatchf. 
(U.  S.)  209,  says :  "  These  cases  are  distin- 
guished from  the  present  and  in  a  particular 
which  has  been  referred  to  as  constituting  the 
possible  ground  upon  which  the  decisions  there 
made  could  be  upheld,  or,  as  I  should  better 
say,  in  the  feature  which  was  deemed  to  fur- 
nish the  ground  on  which  those  cases  pro- 
ceeded ;  namely,  that  that  company  had  a  gen- 
eral power  to  lend  money,  and,  therefore, 
though  it  received  therefor  a  void  security,  it 
could  reclaim  the  loan.  Without  assenting  to 
the  reasoning  by  which  this  result  was  reached, 
it  is  sufficient  to  say  that  the  premises  are  want- 
ing in  the  present  case." 

In  Beach  v.  Fulton  Bank,  3  Wend.  (N.  Y.) 
583,  decided  contemporaneously  with  some  of 
the  Utica  insurance  decisions,  Savage,  C.  J., 
states  the  ground  of  those  decisions  as  in- 
dicated in  the  case  just  preceding.  He  says  : 
"  If  those  cases  are  critically  examined  it  will 
be  seen  that  the  right  of  the  plaintiffs  in  those 
cases  to  recover  is  placed  upon  the  power 
given  them  by  their  charter  to  loan  money." 
And  he  declares  that  "  the  Hudson  Insurance 
Company  has  no  such  power,  and  therefore  the 
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b.  Exceptions  —  (i)  Where  Protection  Intended  for  Particular  Class. — 
But  to  the  general  rule  above  stated  there  are  several  well-recognized  exceptions : 
First,  where  the  inhibition  is  intended  for  the  benefit  and  protection  of  a  par- 
ticular class  of  persons  interested  in  the  corporation,  as,  for  instance,  the  share- 
holders, the  depositors  (of  a  bank  or  savings  institution),  the  creditors,  the 
subscribers  (of  a  building  society),  the  policy  holders  (of  an  insurance  company), 
such  effect  will  be  given  the  contract  as  will  best  promote  the  interests  of  the 
favored  class.1  A  statute  prohibiting  savings  banks  from  lending  their  funds 
"  on  the  security  of  names  alone,"  being  for  the  protection  of  depositors,  will  not 
prevent  the  bank  from  enforcing  payment  of  a  promissory  note,  whether  the 
purchase  was  or  was  not  in  conformity  with  its  provisions.3  So  debtors  to  a 
bank  may  not  avoid  payment  on  the  ground  that  less  than  the  required  num- 
ber of  its  directors  discounted  their  notes.3  Again,  it  is  no  defense  to  a  note 
made  and  indorsed  only  by  one  and  the  same  party,  that  the  plaintiff  pur- 
chased it  of  a  bank  forbidden  by  statute  to  discount  paper  without  at  least 
two  names  to  it ;  the  provision  being  obviously  intended  for  the  protection 
and  security  of  the  stockholders  and  depositors  of  the  bank,  it  should  not  be 
so  construed  as  to  operate  adversely  to  their  interests.4  In  all  of  these  cases, 
the  right  of  the  government  to  forfeit  the  charter  of  the  corporation  is  deemed 
a  sufficient  check  and  safeguard  against  the  violation  of  the  provisions ;  to 
declare  the  contracts  void  would  be  to  defeat  the  aim  and  spirit  of  the  enact- 
ments and  work  a  hardship  upon  those  for  whose  benefit  and  protection  they 
were  intended.5 

(2)  Specification  of  Consequences  of  Violation.  —  Second,  when  the  statute 
contains  a  specification  of  the  consequences  which  shall  follow  a  violation  of 
its  provisions,  and  they  are  other  than  that  the  contract  shall  be  void,  the 
contract  is  valid  and  enforceable.6  A  provision  in  the  charter  of  a  bank  pro- 
hibiting any  officer,  under  penalty  of  fine  or  imprisonment,  from  borrowing 


contract  of  loan  is  void,  as  well  as  the  security, 
and  for  the  same  reason,  namely,  the  want  of 
capacity  to  make  such  contract  either  by  parol 
or  by  taking  a  note." 

1.  Where  Statute  Intended  to  Protect  Particular 
Class.  —  Prescott  Nat.  Bank  v.  Butler,  157 
Mass.  548;  Holden  v.  Upton,  134  Mass.  177; 
National  Pemberton  Bank  v.  Porter,  125  Mass. 
333,  28  Am.  Rep.  235 ;  Atlas  Nat.  Bank  v. 
Savery,  127  Mass.  75,  34  Am.  Rep.  345  ;  Little 
v.  Obrien,  9  Mass.  423  ;  Bowditch  v.  New  Eng- 
land Mut.  L.  Ins.  Co.,  141  Mass.  292,  55  Am. 
Rep.  474 ;  Merchants'  Nat.  Bank  v.  Hanson,  33 
Minn.  40,  53  Am.  Rep.  5,  overruling  Rochester 
First  Nat.  Bank  v.  Pierson,  24  Minn.  140,  31 
Am.  Rep.  341  ;  Mott  v.  U.  S.  Trust  Co.,  19 
Barb.  (N.  Y.)  568;  National  Bank  v.  Con- 
tinental L.  Ins.  Co.,  41  Ohio  St.  1  ;  German- 
town  Farmers'  Mut.  Ins.  Co.  v.  Dhein,  43  Wis. 
420,  28  Am.  Rep.  549. 

2.  Farmington  Sav.  Bank  v.  Fall,  71  Me. 
49- 

3.  Smith  v.  State  Bank,  18  Ind.  327.  Here 
it  was  said  that  the  provisions  in  the  charter 
as  to  what  shall  constitute  a  quorum  to  do  busi- 
ness are  for  the  security  and  protection  of  the 
stockholders  and  bill  holders :  but  the  bank 
may  endanger  its  franchises  by  disregarding 
them.  To  the  same  effect  are  Bradley  v.  State 
Bank,  20  Ind.  528 ;  Planters'  Bank  v.  Sharp,  4 
Smed.  &  M.  (Miss.)  75,  43  Am.  Dec.  470. 

4.  Roberts  v.  Lane,  64  Me.  108,  18  Am.  Rep. 
242. 

5.  Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
629.     Here  it  was  said :    "  We  cannot  believe 
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it  was  meant  that  stockholders,  and  perhaps 
depositors  and  other  creditors,  should  be  pun- 
ished and  the  borrower  rewarded,  by  giving 
success  to  this  defense  whenever  the  offensive 
fact  shall  occur.  The  impending  danger  of  a 
judgment  of  ouster  and  dissolution  was,  we 
think,  the  check,  and  none  other  contemplated 
by  Congress."  See  also  Silver  Lake  Bank  v.  > 
North,  4  Johns.  Ch.  (N.  Y.)  373. 

6.  Where  Statute  Specifies  Consequences.  — 
Harris  v.  Runnels,  12  How.  (U.  S.)  80; 
Fleckner  v.  U.  S.  Bank,  8  Wheat.  (U.  S.)  355  ; 
Stewart  v.  National  Union  Bank,  2  Abb.  (U. 
S.)  424,  23  Fed.  Cas.  No.  13,435;  Faneuil  Hall 
Bank  v.  Brighton  Bank,  16  Gray  (Mass.)  534; 
Connecticut  River  Sav.  Bank  v.  Fiske,  60  N. 
H.  363 ;  Ossipee  Hosiery,  etc.,  Mfg.  Co.  v. 
Canney,  54  N.  H.  295  ;  Taylor  v.  Empire  State 
Sav.  Bank,  66  Hun  (N.  Y.)  538;  Pratt  v. 
Short,  79  N.  Y.  449,  35  Am.  Rep.  531.  In 
this  last  case  it  was  said  by  the  court :  "  In 
view  of  the  special  language  of  the  Restraining 
Act  and  the  specification  of  the  consequences 
which  should  follow  the  unlawful  discount  of 
commercial  paper,  there  is  great  force  in  the 
suggestion  that  the  legislature  regarded  the 
particular  penalty  imposed,  and  the  remedy  by 
quo  warranto  or  by  an  action  in  equity  to  re- 
strain the  exercise  by  a  corporation  of  unau- 
thorized powers,  as  a  sufficient  protection 
against  corporations  or  individuals  unlawfully 
engaging  in  the  business  of  discounting  paper, 
and  that  it  was  not  intended  that  they  should 
also  forfeit  all  claim  to  money  loaned  or  ad- 
vanced upon  the  prohibited  security." 
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money  from  the  bank,  belongs  to  this  class.  In  such  case,  the  officer  is  not 
exempt  from  liability  for  money  loaned  to  him  in  violation  of  the  provision.1 
And  a  prohibition  in  the  charter  of  a  bank  against  demanding  more  than  a 
certain  rate  of  interest  has  no  more  effect  upon  a  note  or  other  security  given 
for  a  loan  made  contrary  thereto  than  the  ordinary  laws  of  the  state  against 
usury  have  upon  contracts  made  by  individuals.2 

4.  Contracts  in  Anticipation  of  Legislative  Authority. — Contracts  of  corpora- 
tions to  do  something,  at  the  time  not  authorized,  but  conditioned  upon 
obtaining  legislative  authority  therefor,  are  valid,  and  their  stipulations 
become  enforceable  after  the  passage  of  the  act.3 

5.  Contracts  Executed  in  Unauthorized  Manner.  —  As  stated  elsewhere  in 
this  title,4  the  term  ultra  vires  has,  in  some  instances,  been  used  to  designate 
corporate  acts  which,  although  within  the  powers  granted,  are  performed  in  a 
manner  different  from  that  prescribed  by  the  charter  or  by  general  law. 
Clearly,  this  is  a  misuse  of  the  term ;  where  the  infirmity  of  the  act  does  not 
consist  in  a  want  of  corporate  power  to  do  it,  but  in  the  disregard  of  formali- 
ties prescribed,  the  material  question  is  whether  the  prescription  is  mandatory 
or  directory,  and  -  must  be  solved  by  the  application  of  the  ordinary  rules  of 
statutory  construction.  It  may  be  here  repeated  that  it  is  this  indiscriminate 
use  of  the  expression,  with  respect  to  cases  differing  in  their  nature  and 
principles,  that  has  occasioned  so  much  confusion,  if  not  misapprehension,  on 
this  subject.  Corporate  contracts  and  transactions  of  the  character  here 
indicated  have  received  full  treatment  elsewhere  in  this  work,  to  which  refer- 
ence is  now  made.5 

6.  Contracts  Unfitting  Corporations  for  Public  Duties.  —  Public  service  corpora- 
tions, such  as  railroad,  canal,  telegraph,  turnpike  and  gas  companies,  to  which 
the  right  of  eminent  domain  and  other  extraordinary  privileges  are  granted  in 
order  to  enable  them  to  accommodate  the  public,  may  not,  without  distinct 
legislative  authority,  make  any  alienation,  absolute  or  conditional,  either  of 
the  general  franchise  to  be  a  corporation,  or  of  the  subordinate  franchise  to 
manage  and  carry  on  the  corporate  business,  without  which  the  function  to  be 
a  corporation  can  have  little  more  than  a  nominal  existence.  They  cannot 
thus  devolve  upon  others  duties,  privileges,  and  powers  which  were  conferred 
upon  them  for  the  public  advantage ;  and  all  contracts  and  transactions  by 


1.  Lester  v.  Howard  Bank,  33  Md.  558,  3 
Am.  Rep.  211.  See  also  Bowditch  v.  New 
England  Mut.  L.  Ins.  Co.,  141  Mass.  292,  55 
Am.  Rep.  474. 

2.  Philadelphia  Loan  Co.  v.  Towner,  13 
Conn.  249  ;  Commercial  Bank  v.  Nolan,  7  How. 
(Miss.)  508;  Planters  Bank  v.  Sharp,  4  Smed. 
&  M.  (Miss.)  75,  43  Am.  Dec.  470;  Grand 
Gulf  Bank  v.  Archer,  8  Smed.  &  M.  (Miss.) 
151;  Farmers'  Bank  v.  Burchard,  33  Vt.  346; 
Middlebury  Bank  v.  Bingham,  33  Vt.  621  ; 
Rock  River  Bank  v.  Sherwood,  10  Wis.  230, 
78  Am.  Dec.  669. 

3.  Contracts  in  Anticipation  of  Legislative 
Authority.  —  New  Haven,  etc.,  Co.  v.  Hayden, 
107  Mass.  525 ;  Portage  County  v.  Wisconsin 
Cent.  R.  Co.,  121  Mass.  460.  • 

In  Scottish  North  Eastern  R.  Co.  v.  Stewart, 
3  Macq.  H.  L.  382,  a  railroad  company  had 
bound  itself  to  purchase  land,  provided  au- 
thority should  be  given  to  it  by  Parliament. 
Lord  Wensleydale,  in  rendering  judgment,  ob- 
served: "No  objection  can,  I  think,  be  made, 
on  the  ultra  vires  doctrine,  to  a  contract  by  a 
company  who  wish  to  alter  one  of  the  branches 
of  their  railroad,  and  are  about  to  a_pply  to 
Parliament  for  authority  to  do  so,  engaging  to 


purchase  land  from  a  neighboring  proprietor,  if 
they  should  obtain  their  act." 

In  Norwich  v.  Norfolk  R.  Co.,  4  El.  &  Bl. 
410,  82  E.  C.  L.  410,  Mr.  Justice  Erie  says: 
"  Although  the  works  contracted  for  would 
have  been  unlawful  without  an  Act  of  Parlia- 
ment, still,  if  the  parties  intended  to  obtain 
the  act  before  the  works  were  done,  they  would 
not  intend  to  violate  the  law  when  the  contract 
was  made,  nor  violate  it  by  doing  the  works 
according  to  the  act." 

So,  in  Taylor  v.  Chichester,  etc.,  R.  Co.,  L. 
R.  4  H.  L.  628,  it  was  held  that  an  "  agreement 
to  arise  and  take  effect  on  the  passing  of  a  bill 
then  pending  in  Parliament  is  to  be  regarded, 
by  virtue  of  that  stipulation,  as  if  it  had  been 
de  facto  made  after  the  passing  of  the  bill." 
And  in  Sussex  R.  Co.  v.  Morris,  etc.,  R.  Co., 
19  N.  J.  Eq.  13,  where  a  railroad  company  had 
made  a  contract  relating  to  business  "  upon  any 
future  extension  or  branches,"  it  was  held 
that  branches  not  then  authorized,  but  sub- 
sequently allowed  by  the  legislature,  were  in- 
cluded. 

4.  See  supra,  this  title,  Various  Senses  in 
Which  Term  Used. 

5.  See  the  title  Corporations,  vol.  7,  p.  620. 
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which  this  is  attempted  are  ultra  vires  and  void.  Nor  can  such  corporations 
assume  the  ownership  and  management  of  similar  enterprises  without  express 
legislative  authority.  The  corporate  charter  not  only  grants  rights,  it  also 
imposes  duties  ;  an  acceptance  of  those  rights  is  an  assumption  of  those  duties. 
As  it  is  a  contract  which  binds  the  state  not  to  interfere  with  those  rights,  so 
likewise  it  is  one  which  binds  the  corporation  not  to  abandon  the  discharge 
of  those  duties.  It  is  unlike  a  deed  or  patent  which  vests  in  the  grantee  or 
patentee  not  only  title,  but  full  power  of  alienation ;  but  it  is  more  —  it  is  a 
contract,  the  obligations  of  which  neither  party,  state  or  corporation,  can, 
without  the  consent  of  the  other,  abandon.1  These  principles  have  no  appli- 
cation to  corporations  of  a  strictly  private  character,  such  as  those  established 
for  ordinary  manufacturing  and  trading  purposes;  they,  like  a  partnership  or 
an  individual,  may  sell  or  lease  their  property  to  another  corporation.* 


1.  Contracts  Disabling  Corporation  to  Perform 
Public  Duties — England.  —  Beman  v.  RutTord, 
i  Sim.  N.  S.  550,  6  Eng.  L.  &  Eq.  106;  Great 
Northern  R.  Co.  v.  Eastern  Counties  R.  Co.,  9 
Hare  306  ;  Winch  v.  Birkenhead,  etc.,  R.  Co.,  5 
De  G.  &  Sin.  562,  13  Eng.  L.  &  Eq.  506; 
Shrewsbury,  etc.,  R.  Co.  v.  Shrewsbury,  etc.,  R. 
Co.,  1  Sim.  N.  S.  410;  MacGregor  v.  Deal,  etc., 
R.  Co.,  17  Jur.  21,  16  Eng.  L.  &  Eq.  180;  East 
Anglian  R.  Co.  v.  Eastern  Counties  R.  Co.,  11 
C.  B.  775,  73  E.  C.  L.  775  ;  Johnson  v.  Shrews- 
bury, etc.,  R.  Co.,  3  De  G.  M.  &  G.  914;  Staf- 
fordshire, etc.,  Canal  Nav.  v.  Birmingham 
Canal  Nav.,  L.  R.  1  H.  L.  254 ;  Rochdale  Canal 
Co.  v.  Radcliffe,  18  Q.  B.  287,  83  E.  C.  L.  287. 

United  States.  —  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24;  Oregon 
R.,  etc.,  Co.  v.  Oregonian  R.  Co.,  130  U.  S.  1  ; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683;  Thomas  v.  West  Jersey 
R.  Co.,  101  U.  S.  71  ;  Oregon  Steam  Nav.  Co. 
v.  Winsor,  20  Wall.  (U.  S.)  64 ;  Pearce  v. 
Madison,  etc.,  R.  Co.,  21  How.  (U.  S.)  441  ; 
York,  etc.,  Line  R.  Co.  v.  Winans,  17  How. 
(U.  S.)  30;  American  Union  Tel.  Co.  v.  Union 
Pac.  R.  Co.,  1  McCrary  (U.  S.)  188;  Pennsyl- 
vania R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S.  294 ;  Atlantic,  etc.,  Tel.  Co.  v.  Union  Pac. 
R.  Co.,  1  McCrary  (U.  S.)  541  ;  Ohio,  etc.,  R. 
Co.  v.  Indianapolis,  etc.,  R.  Co.,  (Ohio)  5  Am. 
L.  Reg.  N.  S.  733 ;  Pacific  Postal  Tel.  Cable 
Co.  v.  Western  Union  Tel.  Co.,  50  Fed.  Rep. 
493 ;  Hamilton  v.  Savannah,  etc.,  R.  Co.,  49 
Fed.  Rep.  412. 

Georgia.  —  Singleton  v.  Southwestern  R.  Co., 
70  Ga.  464,  48  Am.  Rep.  574;  Western  Union 
Tel.  Co.  v.  American  Union  Tel.  Co.,  65  Ga. 
160,  38  Am.  Rep.  781. 

Illinois.  —  Chicago  Gas  Light,  etc.,  Co.  v. 
People's  Gas  Light,  etc.,  Co.,  121  111.  530,  2 
Am.  St.  Rep.  124  ;  Archer  v.  Terre  Haute, 
etc.,  R.  Co.,  102  111.  493. 

Indiana.  —  Tippecanoe  County  v.  Lafayette, 
etc.,  R.  Co.,  50  Ind.  85. 

Maryland.  —  Sapp  v.  Northern  Cent.  R.  Co., 
51  Md.  126;  State  v.  Consolidation  Coal  Co., 
46  Md.  1. 

Massachusetts.  —  Middlesex  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  115  Mass.  347;  Richardson  v. 
Sibley,  11  Allen  (Mass.)  65,  87  Am.  Dec.  700. 
See  also  Com.  v.  Smith,  10  Allen  (Mass.)  455, 
87  Am.  Dec.  672. 

Missouri.  —  St.  Louis  v.  St.  Louis  Gaslight 
Co.,  70  Mo.  69. 
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Nebraska.  —  State  v.  Atchison,  etc.,  R.  Co., 
24  Neb.  161,  8  Am.  St.  Rep.  164. 

Neiv  Jersey.  —  Stockton  v.  Central  R.  Co., 
50  N.  J.  Eq.  54  ;  Black  v.  Delaware,  etc.,  Canal 
Co.,  22  N.  J.  Eq.  390;  Rogers  Locomotive,  etc., 
Works  v.  Erie  R.  Co.,  20  N.  J.  Eq.  386. 

New  York.  —  Troy,  etc.,  R.  Co.  v.  Boston, 
etc.,  Horse  R.  Co.,  86  N.  Y.  107;  Abbott  v. 
Johnstown,  etc.,  R.  Co.,  80  N.  Y.  27,  36  Am. 
Rep.  572;  Troy,  etc.,  R.  Co.  v.  Kerr,  17  Barb. 
(N.  Y.)  581. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Bedford,  etc.,  K.  Co.,  81*  Pa.  St.  104;  Stewart's 
Appeal,  56  Pa.  St.  413. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Morris,  67  Tex. 
692. 

Virginia.  —  Roper  v.  McWhorter,  77  Va.  214. 

West  Virginia.  — ■  West  Virginia  Transp.  Co. 
v.  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600, 
46  Am.  Rep.  527. 

Wisconsin.  ■ — •  Shepard  v.  Milwaukee  Gas 
Light  Co.,  6  Wis.  539,  70  Am.  Dec.  479. 

"  It  Is  Too  Well  Settled  to  Admit  of  Doubt  that 
a  corporation  cannot  disable  itself  by  contract 
from  performing  the  public  duties  which  it  has 
undertaken,  and  by  agreement  compel  itself  to 
make  public  accommodation  or  convenience 
subservient  to  its  private  interests."  Per 
Fuller,  C.  J.,  in  Gibbs  v.  Consolidated  Gas  Co., 
130  U.  S.  396. 

A  Corporation  Authorized  to  Sell  Its  Franchises 
is  authorized  to  mortgage  them.  Williamette 
Woolen  Mfg.  Co.  v.  Bank  of  British  Columbia, 
119  U.  S.  191. 

2.  Strictly  Private  Corporations. —  Evans  v. 
Boston  Heating  Co.,  157  Mass.  37;  Treadwell 
v.  Salisbury  Mfg.  Co.,  7  Gray  (Mass.)  393,  66 
Am.  Dec.  490 ;  Holmes,  etc.,  Mfg.  Co.  v. 
Holmes,  etc.,  Metal  Co.,  127  N.  Y.  252,  24  Am. 
St.  Rep.  448 ;  Ardesco  Oil  Co.  v.  North  Ameri- 
can Oil,  etc.,  Co.,  66  Pa.  St.  375 ;  Lauman  v. 
Lebanon  Valley  R.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685 ;.  See  also  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  50.  Com- 
pare Easun  v.  Buckeye  Brewing  Co.,  51  Fed. 
Rep.  156  (under  Ohio  statutes). 

It  is  competent  for  an  irrigating  company, 
incorporated  under  the  laws  of  Kansas,  to  con- 
struct and  operate  a  canal  for  irrigation,  water 
works,  and  manufacturing  purposes,  and,  with 
the  assent  of  its  stockholders,  to  sell  and  con- 
vey to  a  similar  company  its  right  of  way, 
canal,  personal  and  real  property,  provided  this 
is  done  in  good  faith,  and  not  for  the  purposes 
of  delaying  or  defrauding  creditors.     State  v. 
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7.  Contracts  Violative  of  General  Corporate  Powers  —  a.  Contract  Author- 
ized for  Some  Purposes.  —  Where  a  corporation  has  charter  power  to  enter 
into  an  agreement  for  a  certain  purpose  it  cannot  escape  liability  by  asserting 
that  it  entered  into  the  agreement  for  another  and  unauthorized  purpose, 
unless  it  proves  — and  the  burden  is  on  it  to  prove  — that  the  other  contract- 
ing party  was  advised  of  the  motive  by  which  it  was  actuated  when  the  agree- 
ment was  made.1 

b.  Contract  Within  Powers  of  Similar  Corporations.  —  There 
is  high  judicial  authority  for  the  proposition  that  where  the  contract  is  with- 
in the  general  scope  of  the  business  of  corporations  of  that  character,  though 
beyond  the  powers  actually  vested  in  the  particular  contracting  corporation, 
parties  who  make  the  contract,  in  ignorance  of  the  peculiar  limitations  in  the 
special  corporate  powers  of  this  individual  corporation,  are  not  prejudiced  by 
them.* 

c.  Diversion  of  Proceeds  —  (i)  Rule  Stated.  —  The  fact  that  a  corpora- 
tion diverts  to  ultra  vires  purposes  property  legally  acquired  will  not  vitiate 
the  original  contract.3 

(2)  Effect  of  Knowledge  or  Participation.  —  A  corporation  having  power  to 
contract  for  the  purchase  of  goods  is  bound  by  such  a  contract,  although  the 
goods  may  not  be  intended  to  be  used  for  the  purposes  of  the  corporation, 
and  this  fact  is  known  to  the  other  party.4  And  a  corporation  having  power 
to  borrow  money  may  not  evade  payment,  even  though  the  lender  knew  that 
the  corporation  would  expend  the  money  in  prosecuting  a  business  unauthor- 
ized by  its  charter,  provided  the  business  itself  was  free  from  any  intrinsic 
immorality  or  illegality.5    If,  however,  it  was  a  part  of  the  agreement  that  the 


Western  Irrigating  Canal  Co.,  40  Kan.  96,  10 
Am.  St.  Rep.  166. 

1.  Motive  of  Contract.  —  Colorado  Springs  Co. 
v.  American  Pub.  Co.,  (C.  C.  A.)  97  Fed.  Rep. 
843.  And  see  Eastern  Counties  R.  Co.  v. 
Hawkes,  5  H.  L.  Cas.  331  ;  Citizens'  State  Bank 
v.  Hawkins,  (C.  C.  A.)  71  Fed.  Rep.  369. 

If  a  corporation  make  a  contract  altogether 
outside  of  the  purposes  of  its  creation,  it  is 
void,  because  it  has  not  power  over  the  subject 
in  reference  to  which  it  acted.  But  if  it  con- 
tracts with  reference  to  a  subject  within  its 
powers,  but  in  so  doing  exceeds  them,  the  per- 
son with  whom  it  deals  cannot  set  up  such  vio- 
lation of  its  franchises  to  avoid  the  contract. 
Littlewort  v.  Davis,  50  Miss.  403 ;  Haynes  v. 
Covington,  13  Smed.  &  M.  (Miss.)  411. 

"  There  are  acts  done  in  excess  of  conferred 
powers,  illegal  as  to  shareholders,  but  for  which 
the  corporation  is  liable  to  innocent  parties ; 
as,  for  example,  where  a  corporation  is  author- 
ized to  perform  an  act  for  a  specific  purpose 
and  performs  the  act  for  another  and  unauthor- 
ized purpose.  *  *  *  Such  was  the  character 
of  the  contracts  under  consideration  in  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank, 
96  U.  S.  640;  Smith  v.  Sheeley,  12  Wall.  (U. 
S.)  358  ;  Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621  ;  National  Bank  v.  Whitney,  103  U.  S. 
99;  Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  67 ;  Miner's  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543,  99  Am.  Dec.  300."  Citizens'  State 
Bajik  v.  Hawkins,  (C.  C.  A.)  71  Fed.  Ren.  369. 

2.  Mr.  Justice  Brewer,  in  Holt  v.  Winheld 
Bank,  25  Fed.  Rep.  812. 

3.  Diversion  of  Proceeds  of  Transaction.  — 
Tennessee  Automatic  Lighting  Co.  v.  Massey, 
(Tenn.  Ch.  1899)  56  S.  W.  Rep.  35.  Afrd  see 
the  next  subdivision  of  this  section. 
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4.  Effect  of  Knowledge  of  Unauthorized  Appli- 
cation of  Subject  of  Contract.  —  In  re  Contract 
Corp.,  L.  R.  8  Eq.  14;  Tracy  v.  Talmage,  14  N. 
Y.  162,  67  Am.  Dec.  132. 

5.  Bradley  v.  Ballard,  55  111.  413,  8  Am.  Rep. 
656;  Wright  v.  Hughes,  119  Ind.  324,  12  Am. 
St.  Rep.  412;  Thompson  v.  Lambert,  44  Iowa 
239. 

Illustrations,  —  In  Parish  v.  Wheeler,  22  N. 
Y.  502,  the  plaintiff,  at  the  request  of  the  cor- 
poration, advanced  money  to  take  up  a  draft 
accepted  by  the  corporation  for  a  part  of  the 
original  purchase  money  of  a  steamboat.  It 
was  held  that  the  corporation  could  not  escape 
liability  on  the  ground  that  the  purchase  of  the 
steamboat  was  ultra  vires,  although  the  plain- 
tiff, knowing  all  the  facts,  advanced  the  money 
in  pursuance  and  consummation  of  the  pur- 
chase. 

In  In  re  Marseilles  Extension  R.  Co.,  L.  R. 
7  Ch.  161,  two  directors  of  company  A  were  also 
directors  of  company  B,  and  both  companies 
employed  the  same  solicitor.  Company  A  was 
indebted  to  its  contractor,  but  the  debt  was 
not  payable  immediately.  The  contractor  had 
bought  shares  in  the  company  and  was  pressed 
by  the  stockbrokers  for  the  money.  Company 
A  agreed  to  advance  him  a  certain  sum,  which 
sum  it  borrowed  from  company  B,  on  the  se- 
curity of  a  mortgage.  The  loan  was  negotiated 
by  one  of  the  persons  who  was  a  director  in 
both  companies,  and  the  mortgage  was  prepared 
by  the  solicitor  who  acted  for  both  companies. 
Company  A  had  authority  to  borrow  money,  but 
not  to  buy  up  its  own  shares.  Both  com- 
panies subsequently  were  wound  up.  It  was 
held  that  company  B  was  not  affected  by  notice 
of  any  illegality  in  the  purpose  to  which  the 
money  borrowed  was  to  be  applied,  and  that  it 
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money  loaned,  or  the  goods  purchased,  should  be  used  for  an  ultra  vires  pur- 
pose, or  the  lender  or  vendor  has  done  anything  in  aid  or  furtherance  of  such 
purpose,  he  will  be  precluded  from  recovering.1 

d.  Specific  Applications  —  (i)  Issuing  Commercial  Paper.  —  If  the  cor- 
poration is  authorized  to  issue  negotiable  paper  for  any  purpose,  the  defense 
of  ultra  vires  will  not  be  available  to  it,  in  a  suit  by  a  bona  fide  indorsee, 
although  the  particular  contract  might  have  been  really  unauthorized  ;  the 
reason  being  that  the  corporation,  by  giving  the  note,  has  virtually  repre- 
sented that  it  was  given  for  some  legitimate  purpose,  and  the  indorsee  could 
not  be  presumed  to  know  the  contrary.    This  doctrine  is  applied  to  commercial 


was  consequently  entitled  to  prove  against  the 
estate  of  company  A  under  the  winding  up. 

1.  Where  Agreement  Tainted.  —  Wright  v. 
Hughes,  119  Ind.  324,  12  Am.  St.  Rep.  412; 
Thompson  v.  Lambert,  44  Iowa  239  ;  Franklin 
Co.  v.  Lewiston  Sav.  Inst.,  68  Me.  43,  28 
Am.  Rep.  9;  Tracy  v.  Talmage,  14  N.  Y.  163, 
67  Am.  Dec.  132.  See  also  Lightfoot  v.  Ten- 
ant, 1  B.  &  P.  551  ;  Cannan  v.  Bryce,  3  B.  & 
Aid.  179,  s  E.  C.  L.  255;  M'Kinnell  v.  Robin- 
son, 3  M.  &  W.  434;  Sondheim  v.  Gilbert,  117 
Ind.  71,  10  Am.  St.  Rep.  23. 

The  Propositions  of  the  Text  Find  Support  in  a 
Line  of  English  Cases  regarding  contracts  for  the 
sale  of  goods  to  be  smuggled  into  that  country, 
and  other  contracts  of  a  similar  nature.  Thus, 
in  Faikney  v.  Reynous,  4  Burr.  2069,  the  plain- 
tiff and  one  of  the  defendants  had  been  jointly 
concerned  in  stock  jobbing,  and  the  plaintiff, 
in  contravention  of  an  express  statute,  had  ad- 
vanced a  certain  sum  of  money  in  compound- 
ing certain  differences,  for  one-half  of  which 
defendants  had  given  the  bond  upon  which  the 
action  was  brought.  Upon  demurrer  to  a  plea 
setting  up  these  facts,  the  plaintiff  was  held 
entitled  to  recover.  Although  this  case  differs 
from  the  others  above  cited  in  this  section,  yet 
the  principle  upon  which  it  was  decided  is 
equally  applicable ;  namely,  that  a  party  to  a 
contract  innocent  in  itself  is  not  responsible 
for,  nor  affected  by,  the  use  which  the  other 
party  may  make  of  the  subject  of  the  contract. 

The  first  of  the  cases  in  reference  to  smug- 
gling is  that  of  Holman  v.  Johnson,  1  Cowp. 
341,  where  the  plaintiff,  residing  at  Dunkirk, 
had  sold  to  the  defendant  a  quantity  of  tea, 
knowing  that  the  latter  intended  to  smuggle  it 
into  England,  but  had  himself  no  concern  in 
the  smuggling.  The  action  was  brought  for 
the  price  of  the  tea,  and  it  was  held,  upon  these 
facts,  that  the  plaintiff  could  recover.  The 
principle  of  the  case  is  the  same  as  that  adopted 
in  the  case  just  mentioned  ;  namely,  that  mere 
knowledge  by  the  vendor  of  the  unlawful  intent 
did  not  make  him  a  participant  in  the  guilt 
of  the  purchaser.  Lord  Mansfield,  who  deliv- 
ered the  opinion  in  the  case,  says :  "  The 
seller,  indeed,  knows  what  the  buyer  is  going 
to  do  with  the  goods,  *  *  *  but  the  interest 
of  the  vendor  is  totally  at  an  end  and  his  con- 
tract completed  by  the  delivery  of  the  goods." 
Where,  however,  the  seller  does  any  act  which 
is  calculated  to  facilitate  the  smuggling,  he  is 
regarded  as  particeps  criminis,  and  cannot  re- 
cover ;  as  is  shown  by  the  subsequent  cases  of 
Biggs  v.  Lawrence,  3  T.  R.  454 ;  Clugas  v. 
Penaluna,  4  T.  R.  466 ;  Waymell  v.  Reed,  5 
T.  R.  599.    These  were  all  cases  where  the 
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plaintiff  had  sold  goods  to  the  defendant  know- 
ing that  they  were  to  be  smuggled  into  England, 
and  in  each  of  them  the  plaintiff  was  nonsuited, 
but  they  all  differ  from  the  case  of  Holman  v. 
Johnson,  1  Cowp.  341,  just  referred  to,  in  this, 
that  the  plaintiff  had  in  each  of  these  three 
cases  done  some  act  in  addition  to  the  sale  in 
aid  and  furtherance  of  the  defendant's  design 
to  violate  the  revenue  law,  and  the  decision 
was  in  each  case  placed  distinctly  upon  this 
ground.  The  language  of  Buller,  J.,  in  Way- 
mell v.  Reed,  5  T.  R.  599,  is  very  explicit.  He 
observes :  "  In  Holman  v.  Johnson,  1  Cowp. 
341,  the  seller  did  not  assist  the  buyer  in  the 
smuggling.  He  merely  sold  the  goods  in  the 
common  and  ordinary  course  of  trade.  But  this 
case  does  not  rest  merely  upon  the  circum- 
stance of  the  plaintiff's  knowledge  of  the  use 
intended  to  be  made  of  the  goods  ;  for  he  actu- 
ally assisted  the  defendant  in  the  act  of  smug- 
gling by  packing  the  goods  up  in  a  manner  most 
convenient  for  that  purpose."  In  each  of  the 
three  cases  just  cited,  special  care  is  taken  to 
guard  against  any  inference  that  it  was  in- 
tended to  impair  the  force  of  the  decision  in 
Holman  v.  Johnson,  1  Cowp.  341.  Indeed,  that 
decision  seems  to  have  been  uniformly  followed 
by  the  courts  in  England  from  that  day  to  the 
present.  In  1835,  the  question  again  arose  in 
Pellecat  v.  Angell,  2  C.  M.  &  R.  311,  where  the 
court  held  that  the  plaintiff  could  recover  the 
price  of  the  goods  sold  to  the  defendant,  al- 
though he  knew  at  the  time  of  the  sale  that  they 
were  bought  to  be  smuggled  into  the  country. 
Lord  Abinger  says :  "  The  distinction  is. 
where  he  takes  an  actual  part  in  the  illegal 
adventure,  as  in  packing  the  goods  in  prohibited 
parcels  or  otherwise,  there  he  must  take  the 
consequences  of  his  own  act."  And  again  he 
observes:  "The  plaintiff  sold  the  goods;  the 
defendant  might  smuggle  them  if  he  liked,  or 
he  might  change  his  mind  the  next  day.  It 
does  not  at  all  import  a  contract  of  which  the 
smuggling  was  an  essential  part." 

In  Hodgson  v.  Temple,  5  Taunt.  181,  1  E. 
C.  L.  67,  the  plaintiffs,  who  were  distillers,  had 
sold  spirituous  liquors  to  the  defendants,  with 
full  knowledge  that  the  latter  intended  to  re- 
tail them  in  express  violation  of  the  revenue 
law.  It  was  insisted,  in  defense  to  an  action 
brought  for  the  purchase  price  of  the  liquors, 
that  the  plaintiffs  were  particeps  criminis  and 
could  not  recover.  Mansfield,  C.  J.,  said : 
"  This  would  be  carrying  the  law  much  further 
than  it  has  ever  yet  been  carried.  The  merely 
selling  goods,  knowing  that  the  buyer  will  make 
an  illegal  use  of  them,  is  not  sufficient  to  de- 
prive the  vendor  of  his  just  right  of  payment; 
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paper  made  by  a  corporation  for  the  accommodation  of  a  third  person  when 
in  the  hands  of  a  bona  fide  holder,  who  has  taken  it  before  maturity,  on  the 
faith  of  its  being  business  paper.1  But  if  the  corporation  is  not  authorized 
to  issue  negotiable  paper  under  any  circumstances,  such  paper  is  void,  not 
only  in  the  hands  of  the  original  payee,  but  in  those  of  any  subsequent  holder 
as  well ;  this  for  the  reason  that  all  persons  dealing  with  a  corporation  are 
bound  to  take  notice  of  the  extent  of  its  charter  powers.3 

(2)  Borrowing  or  Lending  Money.  —  The  defense  of  ultra  vires  has  been 
disallowed  to  a  corporation  when  sued  for  money  borrowed  in  excess  of  the 
limit  imposed  by  its  charter.3 

A  Loan  by  a  Corporation  of  its  funds  in  excess  of  the  statutory  limit  is  valid  and 
enforceable,  at  least  up  to  the  prescribed  limit.4 


but  to  effect  that,  it  is  necessary  that  the  ven- 
dor should  be  a  sharer  in  the  illegal  trans- 
action." 

1.  Commercial  Paper.  —  Miner's  Ditch  Co.  v. 
Zellerbach,  37  Cal.  579,  99  Am.  Dec.  300; 
Credit  Co.  v.  Howe  Mach.  Co.,  54  Conn.  387, 
1  Am.  St.  Rep.  123  ;  '  Smead  v.  Indianapolis, 
etc.,  R.  Co.,  ii  Ind.  104;  Bailey  v.  M.  E. 
Church,  71  Me.  475;  Monument  Nat.  Bank  v. 
Globe  Works,  101  Mass.  57,  3  Am.  Rep.  322; 
Bird  v.  Daggett,  97  Mass.  494 ;  Auerbach  v.  Le 
Sueur  Mill  Co.,  28  Minn.  291,  41  Am.  Rep.  285; 
National  Bank  v.  Young,  41  N.  J.  Eq.  531  ;  Me- 
chanics' Banking  Assoc.  v.  New  York,  etc., 
White  Lead  Co.,  35  N.  Y.  505,  affirming  (Supm. 
Ct.  Gen.  T.(  23  How.  Pr.  (N.  Y.)  74;  Bissellw. 
Michigan  Southern,  etc.,  R.  Co.,  22  N.  Y.  290; 
Farmers',  etc.,  Bank  v.  Empire  Stone  Dressing 
Co.,  s  Bosw.  (N.  Y.)  275;  Lehigh  Valley  Coal 
Co.  v.  West  Depere  Agricultural  Works,  63 
Wis.  45. 

Statement  of  Rule.  —  In  National  Bank  v. 
Young,  41  N.  J.  Eq.  535,  the  court  said: 
"  The  general  doctrine  of  the  law  is  that  where 
a  corporation  has  power  under  any  circum- 
stances to  issue  negotiable  paper,  a  bona  fide 
holder  has  a  right  to  presume  that  it  was  issued 
under  the  circumstances  which  give  the  re- 
quisite authority,  and  such  paper  is  no  more 
liable  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  commer- 
cial paper.  Gelpcke  v.  Dubuque,  1  Wall.  (U. 
S.)  203  ;  Marshall  County  v.  Schenck,  5  Wall. 
(U.  S.)  784  ;  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548." 

A  Corporate  Note  and  Mortgage  cannot  be  de- 
feated in  the  hands  of  a  purchaser  in  good  faith 
before  dishonor  from  the  corporate  officers  be- 
cause the  transaction  out  of  which  they  grew 
was  ultra  vires.  Woodcock  v.  Niles  First  Nat. 
Bank,  113  Mich.  236. 

Mortgage  Bonds.  —  Wood  v.  Corry  Water- 
Works  Co.,  44  Fed.  Rep.  146. 

As  railroad  companies  have  general  powers 
to  issue  bonds,  persons  dealing  therein,  in  the 
absence  of  notice,  have  the  right  to  assume 
that  all  restrictions  upon  this  power  have  been 
complied  with.  Ellsworth  v.  St.  Louis,  etc.,  R. 
Co.,  98  N.  Y.  553. 

Burden  of  Proof.  —  Where  a  corporation  has 
general  authority  to  make  negotiable  paper,  the 
burden  of  proof  is  upon  the  party  alleging  that 
a  particular  indorsement  was  ultra  vires  to 
prove  the  allegation.  Howard  Oil,  etc.,  Co.  v. 
Hughes,  12  Pa.  Super.  Ct.  311.  v- 

g,  Miner's  Ditch  Co,  v,  Zellerbach,  37  Cal. 


579,  99  Am.  Dec.  300 ;  Smead  v.  Indianapolis, 
etc.,  R.  Co.,  11  Ind.  104;  Monument  Nat.  Bank 
v.  Globe  Works,  101-Mass.  58,  3  Am.  Rep.  322; 
Bissell  v.  Michigan  Southern,  etc.,  R.  Co.,  22  N. 
Y.  289. 

3.  Money  Borrowed.  —  Marshall  Field  Co.  v. 
Oren  Ruffcorn  Co.,  117  Iowa  157;  Humphrey 
v.  Patrons'  Mercantile  Assoc.,  50  Iowa  607 ; 
Auerbach  v.  Le  Sueur  Mill  Co.,  28  Minn.  291, 
41  Am.  Rep.  285  ;  Connecticut  River  Sav.  Bank 
v.  Fiske,  60  N.  H.  363  ;  Ossipee  Hosiery,  etc., 
Mfg.  Co.  v.  Canney,  54  N.  H.  296. 

Where  a  Corporation  Has  Received  the  Full 
Benefit  of  Money  Borrowed  in  excess  of  its  au- 
thorized indebtedness,  stockholders  cannot  ques- 
tion the  validity  of  the  transaction.  And  the 
rule  is  unaffected  by  the  fact  that  the  money 
borrowed  was  used  for  an  ultra  vires  purpose. 
Traer  v.  Lucas  Prospecting  Co.,  (Iowa  1904)  99 
N  W.  Rep.  290.  And  see  the  preceding  sub- 
division of  this  section. 

In  some  cases  it  has  been  held  that  while  a 
corporation  is  not  chargeable  with  a  loan  of 
money  made  by  the  directors  in  excess  of  their 
authority,  yet  if  any  portion  of  the  money  has 
been  devoted  to  the  legitimate  purposes  of  the 
corporation,  it  is  liable  to  that  extent.  Matter 
of  German  Min.  Co.,  4  De  G.  M.  &  G.  19; 
Troup's  Case,  29  Beav.  353 ;  Hoare's  Case.  30 
Beav.  225  ;  Re  Magdalena  Steam  Nav.  Co., 
Johns.  Ch.  (Eng.)  690;  Australasia  Bank  v. 
Breillat,  6  Moo.  P.  C.  152;  Hawtayne  v. 
Bourne,  7  M.  &  W.  595  ;  Hawken  v.  Bourne, 
8  M.  &  W.  703  ;  In  re  Exmouth  Docks  Co.,  L. 
R.  17  Eq.  181  ;  Ulster  R.  Co.  v.  Banbridge,  etc., 
R.  Co.,  Ir.  R.  2  Eq.  190;  In  re  National  Per- 
manent Ben.  Bldg.  Soc,  L.  R.  5  Ch.  309  ;  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank, 
o6  U.  S.  640  ;  Allen  v.  La  Favette,  89  Ala.  650  ; 
Parsons  v.  Monmouth,  70  Me.  262.  Compare 
Hackettstown  v.  Swaskhamer,  37  N.  J.  L.  191. 

Note  Given  for  Excessive  Loan.  ■ —  Where  a 
corporation  is  limited  as  to  the  amount  of 
money  that  it  may  borrow  on  its  own  credit,  a 
note  by  it  for  an  excessive  loan  is  good  at  least 
to  the  amount  authorized.  Moon  Bros.  Car- 
riage Co.  v.  Waxahachie  Grain,  etc..  Co.,  13 
Tex.  Civ.  App.  103  ;  Oswald  v.  Minneapolis 
Times  Co.,  65  Minn.  249. 

4.  McClintock  v.  Central  Bank,  120  Mo.  127. 

But  in  Grand  Lodge  v.  Waddill,  36  Ala.  313, 
it  was  held  that  when  a  corporation  lends  money 
n-ithout  authority  under  its  charter,  and  takes 
a  promissory  note  to  secure  its  repayment,  it 
cannot  recover  under  the  common  money 
counts.    The  court  said :    "  It  is  true  that 
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(3)  Acquiring  or  Disposing  of  Real  Estate  —  Acquisition  of  Lands.  —  It  has 
been  repeatedly  held  that  when  a  corporation  has  by  its  charter  or  by  general 
statute  power  to  hold  land  or  other  species  of  property  for  some  purposes  or 
to  a  limited  extent,  its  right  to  take  and  hold  any  particular  property  is  a 
matter  solely  between  the  corporation  and  the  state  and  can  be  called  in 
question  only  in  a  direct  proceeding  instituted  by  the  state  for  that  purpose.1 


money  loaned  may  be  recovered  under  a  com- 
mon money  count.  But  then,  a  recovery  under 
a  common  count  in  this  case,  would  be  an  en- 
forcement of  a  void  contract,  as  effectually  as 
if  it  had  been  under  a  special  count  setting 
forth  the  contract." 

1.  Acquisition  of  Property  —  England.  —  Phos- 
phate of  Lime  Co.  v.  Green,  L.  R.  7  C.  P.  43  ; 
Ayers  v.  South  Australian  Banking  Co.,  L.  R. 
3  P.  C  548. 

United  States.  —  Fritts  v.  Palmer,  132  U.  S. 
282 ;  American,  etc.,  Christian  Union  v.  Yount, 
101  U.  S.  352;  Cowell  v.  Colorado  Springs  Co., 
100  U.  S.  55;  Runyan  v.  Coster,  14  Pet.  (U.  S.) 
122;  Myers  v.  Croft,  13  Wall.  (U.  S.)  291; 
Smith  v.  Sheeley,  12  Wall.  (U.  S.)  358;  Roose- 
velt v.  Nashville,  etc.,  R.  Co.,  128  Fed.  Rep.  465; 
Brown  v.  Schleier,  112  Fed.  Rep.  577;  Rogers 
v.  Nashville,  etc.,  R.  Co.,  (C.  C.  A.)  91  Fed. 
Rep.  299;  Southern  Pac.  R.  Co.  v.  Orton,  32 
Fed.  Rep.  457  ;  Hickory  Farm  Oil  Co.  v.  Buf- 
falo, etc.,  R.  Co.,  32  Fed.  Rep.  22 ;  Cole  Silver 
Min.  Co.  v.  Virginia,  etc.,  Water  Co.,  1  Sawy. 
(U.  S.)  470,  6  Fed.  Cas.  No.  2,989. 

Alabama.  —  South,  etc.,  Alabama  R.  Co.  v. 
Highland  Ave.,  etc.,  R.  Co.,  119  Ala.  105;  Long 
v.  Georgia  Pac.  R.  Co.,  91  Ala.  519,  24  Am.  St. 
Rep.  931  ;  Lehman  v.  Warner,  61  Ala.  455. 

California.  —  Coleman  v.  San  Rafael  Turn- 
pike Road  Co.,  49  Cal.  517;  Natoma  Water, 
etc.,  Co.  v.  Clarkin,  14  Cal.  544. 

Colorado.  —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Illinois.  —  Springer  v.  Chicago  Real  Estate  L. 
&  T.  Co.,  202  111.  17;  Rector  v.  Hartford  De- 
posit Co.,  190  111.  380;  Chicago,  etc.,  R.  Co.  v. 
Keegan,  185  111.  70;  Cooney  v.  A.  Booth  Pack- 
ing Co.,  169  111.  370 ;  Shelby  v.  Chicago,  etc., 
R.  Co.,  143  111.  385,  affirming  42  111.  App.  339; 
Hamsher  v.  Hamsher,  132  111.  273;  Barnes  v. 
Suddard,  117  111.  237;  Alexander  v.  Tolleston 
Club,  110  111.  65;  Mapes  v.  Scott,  94  111.  379; 
Hough  v.  Cook  County  Land  Co.,  73  111.  23,  24 
Am.  Rep.  230 ;  Daniels  v.  Belvidere  Cemetery 
Assoc.,  96  111.  App.  387,  affirmed  193  111.  181  ; 
Henderson  v.  Virden  Coal  Co.,  78  111.  App.  437; 
Warner  v.  De  Witt  County  Nat.  Bank,  4  111. 
App.  305.  See  also  Chicago  Gen.  R.  Co.  v.  Chi- 
cago City  R.  Co.,  186  111.  219. 

Indiana.  —  Holten  v.  Lake  County,  55  Ind. 
194. 

Iowa.  —  Brown  v.  Bradford,  103  Iowa  378; 
Chicago,  etc.,  R.  Co.  v.  Lewis,  53  Iowa  101. 

Kentucky.  —  National  Bank  v.  Licking  Valley 
Land,  etc.,  Co.,  (Ky.  1893)  22  S.  W.  Rep.  881  ; 
Miller  v.  National  Bank,  4  Ky.  L.  Rep.  25. 

Louisiana.  —  Barrow  v.  Louisiana  Bank,  2 
La.  Ann.  453. 

Maryland.  —  In  re  Stickney,  85  Md.  107; 
Hanson  v.  Little  Sisters  of  Poor,  79  Md.  441. 

Massachusetts.  —  Com.  v.  Wilder,  127  Mass. 
1  ;  Worcester  v.  Eaton,  13  Mass.  371,  7  Am. 
Deg.  155, 
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Michigan.  —  Beecher  v.  Marquette,  etc.,  Roll- 
ing Mill  Co.,  -45  Mich.  103. 

Mississippi.  —  Quitman  County  v.  Stritze,  69 
Miss.  460  ;  Natchez  v.  Mallery,  54  Miss.  499. 

Missouri.  —  Kansas  City,  etc.,  R.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  129  Mo.  62;  Hill  v.  Rich 
Hill  Coal-Min.  Co.,  119  Mo.  9;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Smith,  117  Mo.  261,  38  Am. 
St.  Rep.  656;  Shewalter  v.  Pirner,  55  Mo.  218; 
Land  v.  Coffman,  50  Mo.  243 ;  Chambers  v. 
St.  Louis,  29  Mo.  543  ;  Mclndoe  v.  St.  Louis, 
10  Mo.  577;  York  v.  Farmers'  Bank,  (Mo.  App. 
1904)  79  S.  W.  Rep.  968. 

Nebraska.  —  Coleridge  Creamery  Co.  v.  Jen- 
kins, (Neb.  1902)  92  N.  W.  Rep.  123  ;  Missouri 
Valley  Land  Co.  v.  Bushnell,  11  Neb.  192. 

Nevada.  —  Whitman  Gold,  etc.,  Min.  Co',  v. 
Baker,  3  Nev.  386. 

New  Jersey.- — Camden,  etc.,  R.  Co.  v.  May's 
Landing,  etc.,  R.  Co.,  48  N.  J.  L.  562. 

New  York.  —  Ring  v.  Long  Island  Real  Es- 
tate Exch.,  etc.,  Co.,  93  N.  Y.  App.  Div.  442; 
Sistare  v.  Best,  88  N.  Y.  527  ;  Silver  Lake  Bank 
v.  North,  4  Johns.  Ch.  (N.  Y.)  370. 

North  Carolina.  —  Mallett  v.  Simpson,  94  N. 
Car.  37,  55  Am.  Rep.  595  ;  Davidson  College  v. 
Chambers,  3  Jones  Eq.  (56  N.  Car.)  253. 

Ohio.  —  Union  Mut.  L.  Ins.  Co.  v.  McMillen, 
24  Ohio  St.  67  ;  Dayton,  etc.,  R.  Co.  v.  Hatch, 
1  Disney  (Ohio)  84. 

Oregon.  —  Kelly  v.  People's  Transp.  Co.,  3 
Oregon  189. 

Pennsylvania.  —  Com.  v.  New  York,  etc.,  R. 
Co.,  114  Pa.  St.  346;  Grant  v.  Henry  Clay  Coal 
Co.,  80  Pa.  St.  208  ;  Lippincott  v.  i^ongbottom, 
6  Pa.  Co.  Ct.  503 ;  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  St.  233  ;  Bone  v.  Delaware, 
etc.,  Canal  Co.,  (Pa.  1886)  5  Atl.  Rep.  751  ; 
Leazure  v.  Hillegas,  7  S.  &  R.  (Pa.)  313. 

South  Dakota.  —  Advance  Thresher  Co.  v. 
Rockafellow,  (S.  Dak.  1903)  93  N.  W.  Rep. 
652. 

Tennessee.  —  Barrow  v.  Nashville,  etc.,  Turn- 
pike Co.,  9  Humph.  (Tenn.)  304. 

Texas.  —  Scott  v.  Farmers',  etc.,  Nat.  Bank, 
(Tex.  1903)  75  S.  W.  Rep.  7,  reversing  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  485,  67  S.  W. 
Rep.  343  ;  Russell  v.  Texas,  etc.,  R.  Co.,  68  Tex. 
646 ;  Schwab  Clothing  Co.  v.  Claunch,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  922. 

Vermont.  —  Vermont,  etc.,  R.  Co.  v.  Vermont 
Cent.  R.  Co.,  34  Vt.  1. 

Virginia.  —  Fayette  Land  Co.  v.  Louisville, 
etc.,  R.  Co.,  93  Va.  274 ;  State  Bank  v.  Poiti- 
aux,  3  Rand.  (Va.)  136,  15  Am.  Dec.  706. 

Wisconsin.  —  Farmers',  etc.,  Bank  v.  Detroit, 
etc.,  R.  Co.,  17  Wis.  372. 

The  doctrine  that,  even  where  a  corporation 
has  no  power  to  take  or  hold  real  estate,  a  deed 
made  to  it  is  not  void  but  voidable,  and  that  only 
at  the  suit  of  the  state,  has  found  strong  sup- 
port. Fritts  v.  Palmer,  132  U.  S.  282;  Rey- 
nolds v.  Crawfordsville  First  Nat.  Bank,  112  TJ. 
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Eemoval  of  Cloud  from  Title.  —  A  corporation  has  been  permitted  to  maintain 
its  action  to  remove  a  cloud  from  its  title  to  lands,  although  it  may  not  have 
been  empowered  by  its  charter  to  acquire  such  lands.1 

Guaranty  of  Rent  by  Third  Party.  —  A  corporation  which  has  purchased  real 
estate  in  excess  of  its  powers  may  nevertheless  lease  it  and  recover  on  a 
guaranty  by  a  third  party  that  the  rent  shall  be  paid.3 

A  junior  Mortgagee  may  not  have  a  valid  senior  mortgage  set  aside  in  his 
favor,  on  the  ground  that  the  latter  had  been  assigned  to  a  corporation  which 
was  without  power  to  receive  the  assignment.3 

Tax  Sale  —  Lien.  —  The  right  of  a  corporation  to  acquire  a  lien  on  real  estate 
by  purchase  at  a  tax  sale  can  be  assailed  only  in  a  direct  proceeding  instituted 
for  that  purpose,  and  the  objection  must  come  from  the  state  or  sovereign.4 

A  Party  Causing,  by  His  Negligence,  Injury  to  Lands,  the  title  to  which  is  held  by  a 
corporation,  may  not  escape  liability  by  showing  that  the  corporation  was  not 
permitted  by  its  charter  to  acquire  title  to  the  property,  or  that  it  was 
acquired  for  unauthorized  purposes.5 

Where  Corporation  Seeks  Aid  of  Equity.  —  Where  it  is  not  the  question  whether  the 
courts  would  deprive  a  corporation  of  such  lands  after  conveyance,  but  the 
corporation  invokes  the  aid  of  equity  in  the  acquisition  of  real  estate  which 
it  has  no  authority  to  acquire,  a  private  individual  is  entitled  to  show  the  want 
of  corporate  power.6 

And  a.  Bond  to  Convey  Land  to  a  corporation  which  has  no  right  to  acquire  the 
same  is  void.7 

Conveyance  by  Corporation.  —  Where  a  corporation  may  sell  lands  in  some  modes 
and  for  some  purposes,  a  particular  conveyance  by  it  will  be  presumed  to  be 
within  its  power.8 

VIII.  Liability  of  Corporation  for  Torts — 1.  General  Rule.  —  It  was  at 

one  time  supposed  that  private  corporations  aggregate  could  not  commit 
torts,  and  particularly  those  which  involve  the  element  of  malicious  intent ; 
that,  as  the  sovereign  in  granting  rights  and  powers  for  lawful  purposes  had 

S.  405  ;  Union  Nat.  Bank  v.  Matthews,  98  U.  the  corporation  was  wholly  beyond  and  outside 

S.  621  ;  Hagerstown  Mfg.,  etc.,  Co.  v.  Keedy,  the  general  scope  of  its  corporate  powers,  ex- 

91  Md.  430.     See  supra,  this  section,  Contracts  press  or  implied,  and  entirely  foreign  to  the  ob- 

Impliedly  Forbidden.  jects  and  purposes  of  its  creation,  —  something 

Contract  for  Conveyance  of  Land  from  Corpora-  which,  under  any  and  all  circumstances,  was 

tion.  —  Mosher  v.  Rogers,  3  111.  App.  577.  beyond  its  power,  either  as  expressed  in  the 

Where  the  Grantor  Has  Received  Full  Value  for  grant  or  as  possessed  by  necessary  implication." 
His  Land  he  should  not  be  allowed  to  recover  And  see  supra,  this  section,  Contracts  I  wi- 
the, land  against  a  deed  of  general  warranty,  pliedly  Forbidden — Executed  Contracts. 
and  at  the  same  time  retain  the  consideration,  Devises  to  Corporations.  —  See  infra,  this  title, 
although  the  corporation  was  not  authorized  to  Who  May  Object  —  Heirs  and  Next  of  Kin. 
acquire  that  quantity  of  land.  Miller  v.  Flem-  1.  Russell  v.  Texas,  etc.,  R.  Co.,  68  Tex.  646. 
ingsburg,  etc.,  Turnpike  Co.,  109  Ky.  475.  2.  Nantasket  Beach  Steamboat  Co.  v.  Shea, 

Illinois  Cases. —  In  Rector  v.  Hartford  De-  182  Mass.  147. 

posit  Co.,  190  111.  380,  the  court  said:    "The  3.  Daniels  v.  Belvidere  Cemetery  Assoc.,  96 

earlier  decisions  of  this  court  are  to  the  effect  111.  App.  387,  affirmed  193  111.  181. 

that  a  corporation  having  general  power  to  own  4.  Watts  v.   Gantt,  42   Neb.  869,  following 

real  estate  for  corporate  purposes  and  to  ac-  Missouri  Valley  Land  Co.  v.  Bushnell,  11  Neb. 

quire  real  estate  in  collecting  debts  due  to  it,  192. 

may  be  required  to  answer  to  the  state,  and  to  5.  Farmers'  I..  &  T.  Co.  v.  Green  Bay,  etc., 

the  state  only,  for  an  alleged  usurpation  of  R.  Co.,  11  Biss.  (U.  S.)  334;  Cole  Silver  Min. 

power  in  the  respect  of  the  ownership  and  en-  Co.  v.  Virginia,  etc.,  Water  Co.,  1  Sawy.  (U. 

3 oyment  of  landed  property.    (Wilmans  v.  State  S.)  470;  Farmers',  etc.,  Bank  v.  Detroit,  etc., 

Bank,  6  111.  667;  Baker  v.  Backus,  32  111.  79;  R.  Co.,  17  Wis.  372. 

People  v.  School  Trustees,  in  111.  171;  Rice  6.  Scott  v.  Farmers',  etc.,  Nat.  Bank,  (Tex. 

v.  Rock  Island,  etc.,  R.  Co.,  21  111.  93.)    In  later  Civ.  App.  1902)  66  S.  W.  Rep.  485,  67'  S.  W. 

ca^es    (notably    National    Home    Bldg.,    etc.,  Rep.  343.     And  see  Case  v.  Kelly,  133  U.  S. 

Assoc.  v.  Home  Sav.  Bank,  181  111.  35,  72  Am.  21. 

St.  Rep.  245,  and  Best  Brewing  Co.  v.  Klassen,  7.  Coleman   v.  San   Rafael  Turnpike  Road 

185  111.  37,  76  Am.  St.  Rep.  26),  the  defense  of  Co.,  49  Cal.  517. 

ultra  vires  has  been  allowed  to  be  collaterally  8.  State  University  v.  Detroit  Young  Men's 

maintained  in  Cases  where  the  ultra  vires  act  of  Soc,  12  Mich.  138. 
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conferred  no  power  to  commit  unlawful  acts,  such  acts  committed  by  the 
corporation's  agents  must,  of  necessity,  be  ultra  vires  the  corporation,  and  the 
individual  wrongs  of  the  agents  themselves.  It  is  true  that  every  tort  com- 
mitted by  a  corporation  involves  an  unauthorized  exercise  of  corporate 
power,  but  this  is  no  reason  why  the  corporation  should  not  be  held  respon- 
sible for  the  consequences.  However  this  may  be,  the  doctrine  stated  above 
is  entirely  obsolete,  and  to-day  corporations  are  held  liable  to  the  same  extent 
and  under  the  same  circumstances  for  the  consequences  of  their  wrongful 
acts  as  natural  persons.  They  are  held  liable  for  assault  and  battery,  fraud 
and  deceit,  false  imprisonment,  malicious  prosecution,  libel  and  slander,  and 
other  torts  needless  to  mention.  In  certain  cases  they  may  be  indicted  for 
misfeasance  and  nonfeasance  touching  duties  imposed  upon  them  in  which 
the  public  is  interested.  Their  offenses  may  be  such  as  will  forfeit  their 
existence.1 

2.  Torts  Committed  in  Ultra  Vires  Transactions.  —  It  is  no  defense  to  an 
action  of  tort  against  a  corporation  that  the  tort  was  committed  while  trans- 
acting a  business  without  and  beyond  the  purview  of  the  corporate  authority 
and  purposes,  if  the  corporation  in  any  clear  and  explicit  manner  recognized 
the  business  as  its  own,  as  by  employing  agents  to  superintend  it,  or  receiving 
the  profits  arising  therefrom.*    Thus,  it  can  be  no  defense  to  a  railroad  com- 


1.  Torts. — Cooley  on  Torts,  119.  See  the 
title  Corporations  (Private),  vol.  7,  p.  824 
et  seq.,  where  the  question  is  thoroughly  dis- 
cussed. 

Statements  of  Rule.  —  While,  as  the  law  con- 
fers no  power  or  permission  to  commit  a 
wrongful  act,  every  species  of  tort  may  be  tech- 
nically ultra  vires,  it  is  well  established  that 
corporations  may  commit  almost  every  kind  of 
tort,  and  be  liable  to  an  action  for  the  same. 
In  such  case  the  doctrine  of  ultra  vires  has  no 
application.  Central  R.,  etc.,  Co.  v.  Smith,  76 
Ala.  582,  52  Am.  Rep.  353. 

Corporations  are  liable  for  every  wrong  of 
which  they  are  guilty,  and  in  such  cases  the 
doctrine  of  ultra  vires  has  no  application. 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  (U.  S.)  604. 

In  New  York,  etc.,  R.  Co.  v.  Schuyler,  34 
N.  Y.  30,  it  is  said  that  a  corporation  is  liable 
to  the  same  extent,  and  under  the  same  cir- 
cumstances, as  a  natural  person,  for  the  con- 
sequences of  its  wrongful  acts,  and  will  be  held 
to  respond  in  a  civil  action,  at  the  suit  of  an 
injured  party,  for  every  grade  and  description 
of  forcible,  malicious,  or  negligent  tort,  or 
wrong,  which  it  commits,  however  foreign  to 
its  nature  or  beyond  its  general  powers  the 
wrongful  transaction  or  act  may  be. 

The  Former  Doctrine  as  to  the  power  of 
corporations  to  commit  torts,  and  their  liability 
therefor,  is  thus  aptly  answered  by  Mr.  Binney 
in  his  argument  in  Chestnut  Hill,  etc.,  Turn- 
pike Co.  v.  Rutter,  4  S.  &  R.  (Pa.)  12,  8  Am. 
Dec.  675.  He  says :  "  According  to  the 
doctrine  contended  for,  if  they  do  an  act 
within  the  scope  of  their  corporate  powers,  it 
is  legal  and  they  are  not  answerable  for  the 
consequences.  If  the  act  be  not  within  the 
range  of  their  legitimate  powers,  they  had  no 
right  by  law  to  do  it;  it  was  not  one  of  the 
objects  for  which  they  were  incorporated,  and, 
therefore,  it  is  no  act  of  the  corporation  at  all. 
This  doctrine  leads  to  absolute  impunity  for 
every  species  of  wrong,  and  can  never  be 
sanctioned  by  any  court  of  justice."  These 


observations  were  quoted  approvingly  by  the 
court  in  State  v.  Morris,  etc.,  R.  Co.,  23  N.  J. 
L.  360. 

2.  Ultra  Vires  Torts —  United  States.  —  Salt 
Lake  City  v.  Hollister,  118  U.  S.  256;  Carlisle 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699; 
Philadelphia,  etc.,  R.  Co.  v.  Quigley,  21  How. 
(U.  S.)  202. 

Kentucky.  —  Com.  v.  G,  etc.,  R.  Co.,  7  Ky. 
L.  Rep.  305. 

Massachusetts.  —  Nims  v.  Mt.  Hermon  Boys' 
School,  160  Mass.  177,  39  Am.  St.  Rep.  467; 
Taylor  v.  Boston  Water  Power  Co.,  12  Gray 
(Mass.)  415. 

Missouri.  —  Alexander  v.  Relfe,  74  Mo.  495  ; 
Sherman  v.  Commercial  Printing  Co.,  29  Mo. 
App.  3T. 

New  Jersey.  —  New  York,  etc.,  R.  Co.  v.  Har- 
ing,  47  N.  J.  L.  137,  54  Am.  Rep.  123. 

New  York.  —  Bissell  v.  Michigan  Southern, 
etc.,  R.  Co.,  22  N.  Y.  258. 

North  Carolina.  — ■  Hussey  v.  Norfolk  South- 
ern R.  Co.,  98  N.  Car.  34,  2  Am.  St.  Rep.  312; 
Gruber  v.  Washington,  etc.,  R.  Co.,  92  N. 
Car.  1. 

But  see  Hood  v.  New  York,  etc.,  R.  Co.,  22 
Conn.  1,  22  Conn.  502,  23  Conn.  609,  and  Bathe 
v.  Decatur  County  Agricultural  Soc,  73  Iowa 
11.  5  Am.  St.  Rep.  651.  In  this  latter  case  it 
was  held  that  the  agricultural  society,  not  being 
authorized  to  employ  persons  to  convey  people 
in  their  vehicles  to  a  fair  held  under  its  aus- 
pices, was  not  liable  for  an  injury  to  a  hor^e 
occasioned  bv  such  persons  negligently  runniiv: 
against  it  while  so  engaged. 

In  South,  etc.,  Alabama  R.  Co.  v.  Chappell 
61  Ala.  527,  it  was  said:  "  It  is  not  necessary 
to  fix  the  liability  that  the  wrongful  act,  or  the 
negligence  from  which  the  injury  proceeds, 
should  have  b.een  committed  while  the  corpora- 
tion was  in  the  exercise  of  the  powers  con- 
ferred by  its  charter.  It  may  have  been  com- 
mitted while  the  corporation,  or  its  servants  or 
agents,  acting  under  its  authority,  were  exceed- 
ing corporate  power  or  engaged  in  business  or 
transitions  wholly  foreign  to  its  nature." 
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pany  which  undertakes  to  receive  and  transport  passengers  by  steamer,1 
stage,2  or  horse-cars,3  that  it  had  no  legal  right  so  to  do,  when  charged 
with  responsibility  for  wrongs  coming  to  those  who  commit  their  personal 
safety  to  the  agents  of  the  company,  and  who  suffer  from  their  negligence  and 
misconduct.  And  when  a  corporation  is  sued  in  trover  as  bailee,  it  may  not 
interpose  the  defense  that  the  contract  of  bailment  was  ultra  vires.*  A 
corporation  may  be  held  liable  as  a  party  to  a  conspiracy  to  defraud  in  a 
transaction  outside  the  scope  of  its  charter.5 

IX.  Personal  Liability  for  Ultra  Vires  Acts —  1.  Directors  and  Officers  — 
a.  To  Corporation  and  Stockholders  —  (i)  Rule  Stated.  —  When  the 
directors  and  officers  of  a  corporation  engage  in  ultra  vires  transactions,  they 
are  personally  liable  to  it  for  the  resulting  damages.  This  is  true  whether  the 
act  is  expressly  prohibited  by  the  corporation's  charter  or  by-laws,  or  is  simply 
beyond  the  officers'  authority,  although  within  the  corporation's  charter 
powers.  The  directors  and  officers  are  agents  of  the  corporation  for  which 
they  act,  and  for  their  unauthorized  transactions  they  are  responsible  to  their 
principal,  just  as  an  agent  of  an  individual  is  for  the  damage  caused  to  his 
principal  by  his  unauthorized  acts.® 

Subordinate  Officers.  —  When  sued  for  damage  resulting  from  an  ultra  vires  act, 
a  subordinate  officer  cannot  establish  an  absolute  defense  by  showing  that 
his  transactions  were  assented  to  or  even  directed  by  the  directors.7 

(2)  Acquiescence.  —  But  where  the  ultra  vires  business  is  pursued  for  the 
benefit  of  the  corporation,  and  it  has  the.  actual  benefit  thereof,  and  is  so  acqui- 
esced in  by  the  stockholders  that  it  actually,  though  illegally,  becomes  the 
business  of  the  corporation,  it  may  not  maintain  an  action  against  the  officers 
for  damages  suffered  therein.  In  other  words,  a  corporation  engaged  in  ultra 
vires  dealings  may  not  sue,  for  damages  suffered  therein,  the  agents  it 
employs  to  carry  on  the  business.  In  such  a  case,  the  corporate  agent  would 
be  protected,  just  as  an  agent  of  a  copartnership  is  who  does  business  with 
express  or  implied  consent  of  the  copartners,  which  is  not  authorized  by  the 
the  articles  of  copartnership.8 

Mill  v.  Hawker,  L.  R.  9  Exch.  309,  was  an  5.  Zinc  Carbonate  Co.  v.   Shullsburg  First 

action  for  trespass  against  the  surveyor  and  Nat.  Bank,  103  Wis.  125,  74  Am.  St.  Rep.  845. 

members,  in  their  private  capacity,  of  a  high-  6.  General  Rule  as  to  Personal  Liability  of  Offi- 

way  board,  committed  by  the  surveyoi  in  carry-  cers.  —  In  re  Faure  Electric  Accumulator  Co., 

ing  out  a  resolution  of  the  board  admitted  to  40    Ch.    D.    141,    distinguishing    Studdert  v. 

be  ultra  vires.     It  was  held  that  the  action  Grosvenor,  33  Ch.  D.  528;  Joint  Stock  Dis- 

would  lie  at  least  against  the  surveyor,  but  no  count  Co.  v.  Brown,  L.  R.  8  Eq.  381  ;  Pickering 

decision  was  arrived  at  as  to  the  liability  of  the  v.   Stephenson,  L.  R.  14  Eq.  322  ;  Gilbert  v. 

board  as  a  corporation,  though  the  point  arose  Finch,  72  N.  Y.  App.   Div.  38,  affirmed  173 

on  the  argument.     Kelly,  C.  B.,  dissented,  ex-  N.  Y.  455;  Holmes  v.  Willard,  125  N.  Y.  75; 

pressing  it  as  his  opinion  that  the  board  was  Austin  v.  Daniels,  4  Den.  (N.  Y.)  299 ;  North 

liable  and  no  one  else.  Hudson  Mut.  Bldg.,  etc.,  Assoc.  v.  Childs,  82 

Conversion  of  Notes  by  Bank. —  A  national  bank  Wis.  460,  33  Am.  St.  Rep.  57.     See  also  the 

which   assumed   to   sell  for  a   party   certain  title  Officers  and  Agents  of  Private  Cor- 

notes  owned  by  him,  but  which  had,  instead  porations,  vol.  21,  p.  878. 

of  so  selling  them  to  a  third  person,  without  his  Thus,  the  Managers  of  a  Building  and  Loan 

knowledge  sold  them  to  itself,  violated  its  duty  Association    are  liable  for  losses  from  loans 

to  the  owner,  the  same  as  if  it  had  full  power  made  on  the  personal  security  of  the  members 

under  the  law  to  act  as  such  agent ;  and  was,  in  violation  of  a  by-law  limiting  the  amount  of 

therefore,  guilty  of  a  conversion  of  such  notes.  such    loans.      Citizens   Bldg.,   etc.,   Assoc.  v. 

Anderson  v.  Grand  Forks  First  Nat.  Bank,  5  Coriell,  34  N.  J.  Eq.  383. 

N.  Dak.  451.  So  the  Directors  and  Trustees  of  a  Savings  Bank 

1.  Gruber  v.  Washington,  etc.,  R.  Co.,  92  N.  may  be  held  liable  for  losses  incurred  by  the 
Car.  1  ;  Central  R.,  etc.,  Co.  v.  Smith,  76  Ala.  violation  of  a  law  or  provision  of  the  charter 
572,  52  Am.  Rep.  353  ;  Hutchinson  v.  Western,  regulating  the  investment  of  deposits.  Dodd 
etc.,  R.  Co.,  6  Heisk.  (Tenn.)  634.  v.  Wilkinson,  42  N.  J.  Eq.  647  ;  Wilkinson  v. 

2.  Buffett  v.  Troy,  etc.,  R.  Co.,  40  N.  Y.  168.  Dodd,  42  N.  J.  Eq.  234;  Williams  v.  McDonald, 

3.  New  York,  etc.,  R.  Co.  v.  Haring,  47  N.  42  N.  J.  Eq.  392 ;  Hun  v.  Cary,  82  N.  Y.  65,  37 
J.  L.  137,  54  Am.  Rep.  123.  Am.  Rep.  546. 

4.  Monmouth  First  Nat.  Bank  v.  Strang,  138  7.  Holmes  v.  Willard,  125  N.  Y.  75. 

111.  347.        .                                   v  8.  Acquiescence.  —  Holmes  v.  Willard,  125 
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(3)  Mere  Errors  of  Judgment.  —  When  the  authority  of  the  directors  to  do 
a  particular  act  depends  upon  complicated  questions  of  law,  and  they  act 
in  good  faith,  and  use  due  care  and  skill  to  ascertain  the  precise  extent  of  their 
powers,  they  will  not  be  held  liable  if  it  turns  out  that  the  act  is  ultra  vires.1 
But  the  mere  fact  that  they  acted  in  good  faith  upon  the  supposition  that 
their  acts  would  ultimately  turn  out  for  the  best  interests  of  the  corporation, 
does  not  excuse  a  loss  sustained  in  an  ultra  vires  adventure.3  Where,  how- 
ever, the  ultra  vires  business  has  been  carried  on  by  their  direction  in  good 
faith  for  the  corporation  and  with  its  assent  they  are  not  liable  to  it  for  mere 
errors  of  judgment.  The  individual  stockholders  stand  in  a  different  position. 
In  the  absence  of  express  or  implied  assent  by  them  to  the  unauthorized 
business  they  may  sue  the  directors  for  the  damages  consequent  upon  their 
wrongful  acts.3 

b.  To  Creditors.  —  Where  the  transaction  is  not  only  ultra  vires  but 
constitutes  a  waste  of  corporate  funds,  those  officers  and  directors  who  acqui- 
esced in  or  consented  to  it  are  liable  to  respond  not  only  to  the  stockholders 
but  to  the  creditors  to  the  extent  of  the  funds  so  wasted.4  But  it  is  held 
that  a  mere  creditor  cannot  hold  a  corporate  officer  or  agent  responsible  for 
an  ultra  vires  act,  as  distinguished  from  a  fraudulent  transfer  or  misapplica- 
tion of  corporate  assets  from  the  payment  of  corporate  debts.5 

c.  To  Other  Contracting  Party. — When  a  man  deals  with  a  cor- 
porate officer,  and  no  representations  are  made  by  the  latter,  and  he  simply 


N.  Y.  75  ;  McNab  v.  McNab,  etc.,  Mfg.  Co.,  62 
Hun  (N.  Y.)  18;  Scott  v.  Depeyster,  1  Edw. 
(N.  Y.)  536;  Steinway  v.  Steinway,  (Supm.  Ct. 
Spec.  T.)  17  Misc.  (N.  Y.)  43. 

In  International,  etc.,  R.  Co.  v.  Bremond,  53 
Tex.  96,  it  was  held  that  a  shareholder  in  a 
railroad  company  which,  against  his  protest,  has 
been  consolidated  without  authority  of  law  with 
another  company,  by  the  action  of  other  stock- 
holders, and  whose  equitable  interests  have  been 
wrongfully  appropriated  by  the  consolidated 
company,  may  not  hold  the  directors,  as  such, 
liable  for  the  damage ;  nor  are  the  directors 
liable  to  the  corporation  for  a  consolidation 
effected  by  act  of  the  stockholders. 

1.  Errors  of  Judgment. —  Spering's  Appeal,  71 
Pa.  St.  11,  10  Am.  Rep.  684.  Here  Sharswood, 
J.,  for  the  court,  said :  "  In  regard  to  the  ques- 
tion last  adverted  to,  whether  the  defendants 
should  be  held  responsible  for  any  of  their  acts 
and  investments  as  ultra  vires,  it  might  be  suffi- 
cient to  notice  the  fact  that  the  charter  of  this 
corporation  was  a  very  complicated  one,  made 
up  by  comparing  together  no  less  than  sixteen 
different  acts  of  incorporation  or  supplements. 
*  *  *  To  have  mistaken  the  extent  of  their 
powers  under  such  circumstances  would  not 
have  been  matter  of  surprise  even  in  the  most 
timid  and  cautious.  We  may  adopt  upon  this 
point  the  language  of  C.  J.  Greene,  in  Hodges 
v.  New  England  Screw  Co.,  1  R.  I.  312,  53  Am. 
Dec.  624 :  '  In  considering  the  question  of  the 
personal  responsibility  of  the  directors,  we  shall 
assume  that  they  violated  the  charter  of  the 
screw  company.  The  question  then  will  be,  was 
such  violation  the  result  of  mistake  as  to  their 
powers,  and  if  so  did  they  fall  into  the  mistake 
from  want  of  proper  care,  such  care  as  a  man 
of  ordinary  prudence  practices  in  his  own 
affairs  ?  For,  if  the  mistake  be  such  as  with 
proper  care  might  have  been  avoided,  they 
ought  to  be  liable.  If,  on  the  other  hand,  the 
mistake  be  such  as  the  directors  might  well 
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make,  notwithstanding  the  exercise  of  proper 
care,  and  if  they  acted  in  good  faith  and  for 
the  benefit  of  the  screw  company,  they  ought 
not  to  be  liable.'  We  may  say  in  this  case, 
conceding  that  the  directors  did  violate  the 
charter,  it  was  a  question  upon  which,  with  all 
due  care,  they  might  have  made  an  honest  mis- 
take ;  and  moreover,  it  appears  by  the  evidence, 
and  is  so  reported,  that  they  acted  throughout 
by  the  advice  of  their  counsel.  It  is  well  set- 
tled that  trustees  will  be  protected  from  re- 
sponsibility under  such  circumstances.  Lewin 
on  Trusts  595;  Vez  v.  Emery,  5  Ves.  Jr.  141; 
Calhoun's  Estate,  6  Watts  (Pa.)  185."  See 
also  the  title  Officers  and  Agents  of  Private 
Corporations,  vol.  21,  p.  878. 

2.  Gilbert  v.  Finch,  72  N.  Y.  App.  Div.  38, 
affirmed  173  N.  Y.  455. 

3.  Assent  of  Corporation.  —  In  Holmes  v.  Wil- 
lard,  125  N.  Y.  75,  the  court  said:  "While 
under  certain  circumstances  a  corporation  can- 
not maintain  against  its  officers  an  action  for 
damages  sustained  in  the  ultra  vires  business 
actually  carried  on  by  them  in  good  faith  for  it 
and  with  its  assent,  yet  the  stockholders  may 
stand  in  a  different  relation.  If  the  officers  of 
a  corporation  carry  it  into  a  business  not  au- 
thorized by  its  charter  and  in  no  way  assented 
to  by  the  stockholders,  and  they  are  damaged 
thereby,  they  may  undoubtedly  sue  the  officers 
for  their  wrongful  acts.  Such  an  action  the 
officers  may  defend  by  showing  the  stock- 
holders' acquiescence  in  or  assent  to  the  busi- 
ness, express  or  implied.  But  an  action  by  the 
corporation  itself  against  its  officers  to  recover 
damages  caused  by  their  mere  error  of  judg- 
ment in  a  business  actually  carried  on  by  it,  al- 
though ultra  vires,  would  be  an  anomaly  in  the 
law,  and  is,  we  believe,  without  the  warrant  of 
any  authority." 

4.  Liability  to  Creditors.  —  Gilbert  v.  Finch, 
72  N.  Y.  App.  Div.  38,  affirmed  173  N.  Y.  455. 

5.  Force  v.  Age-Herald  Co.,  136  Ala.  271. 
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proposes  to  bind  the  corporation,  but  as  a  matter  of  fact  the  corporation  is 
not  bound  because  the  contract  is  ultra  vires,  the  officer  is  under  no  liability.1 

2.  Stockholders.  —  That  a  corporation  engages  in  an  ultra  vires  business 
does  not  render  invalid  its  incorporation  nor  its  members  personally  liable.2 

X.  Assignments,  Rescission,  and  Subrogation  —  1.  Assignments.  —  if  a  cor- 
poration Purchases,  Pays  for,  and  Takes  an  Assignment  of  a  cause  of  action  respecting 
matters  outside  the  purposes  of  its  creation  and  not  authorized  by  its  charter, 
in  an  action  to  enforce  such  cause  of  action  want  of  corporate  power  to  engage 
in  such  business  cannot  be  interposed  as  a  defense.3 

An  Assignee  of  a  Corporate  Mortgage  is  not  entitled  to  a  rescission  of  the  assign- 
ment on  the  ground  that  the  security  was  the  outgrowth  of  an  ultra  vires 
transaction  when  he  was  aware  of  the  facts  at  the  time  of  the  assignment.4 

2.  Rescission  —  a.  In  General.  —  It  has  already  been  seen  that  corporate 
dealings  are,  when  fully  executed,  allowed  to  stand  for  and  against  both  the 
parties.  Neither  the  corporation  nor  a  stockholder  in  right  of  the  corpora- 
tion,5 nor  the  other  party  to  the  contract,6  will  be  heard  to  assail  it. 

b.  By  Party  Performing.  —  Where  a  corporation  expressly  repudiates 
its  agreement  upon  which  it  has  obtained  the  plaintiff's  property,  and  as  a 
basis  for  such  repudiation  proves  that  the  act  was  ultra  vires  and  prohibited 
by  the  statutes  of  the  state  from  which  it  derived  its  right  to  exist,  the  other 
party  may  rescind  the  whole  transaction  and  compel  the  corporation  to  restore 
him  to  the  same  condition  that  he  was  in  when  the  void  transaction  was  exe- 
cuted.7 But  in  Minnesota  it  has  been  held  that  even  though  a  statute  makes 
the  entering  into  a  particular  contract  a  crime  on  the  part  of  the  corporation, 
this  would  be  no  ground  for  rescission  by  the  other  party  of  the  completed 
transaction.8 

c.  By  Non-performing  Party.  —  A  court  of  equity  will  refuse  relief  to 
one  seeking  to  rescind  an  ultra  vires  contract,  unless  he  first  offers  to  return,  or 
make  compensation  for,  the  property  he  has  received  under  it.9 

1.  Brewer,  J.,  in  Holt  v.  Winfield  Bank,  25  topped  to  deny  liability;  therefore,  the  other 
Fed.  Rep.  812.  party,  not  being  injured  by  the  ultra  vires  char- 

2.  Stockholders  Not  Liable.  —  Tennessee  Au-  acter  of  the  transaction,  was  not  at  liberty  to 
tomatic  Lighting   Co.  v.   Massey,   (Tenn.   Ch.  rescind. 

1899)  56  S.  W.  Rep.  35;  Searight  v.  Payne,  2  9.  Party  Failing  to  Perform.  —  United  Lines 

Tenn.  Ch.  175;  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer-  Tel.  Co.  v.  Boston  Safe  Deposit,  etc.,  Co.,  147 

chants'  Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1,  U.  S.  431  ;  Memphis,  etc.,  R.  Co.  v.  Dow,  19 

S3  Am.  Dec.  742.  Fed.  Rep.  388  ;  Manville  v.  Belden  Min.  Co., 

3.  Assignment  to  Corporation.  —  John  V.  Far-  17  Fed.  Rep.  425;  Brown  v.  Atchison,  39  Kan. 
well  Co.  v.  Wolf,  96  Wis.  10,  65  Am.  St.  Rep.  37,  7  Am.  St.  Rep.  515;  Buford  v.  Keokuk 
22.  And  see  Harwood  v.  Ramsey,  15  S.  &  R.  Northern  Line  Packet  Co.,  69  Mo.  611.  See 
(Pa.)  31.  also  Madison  Ave.  Baptist  Church  v.  Baptist 

Where  the  Original  Claimants  Unite  in  a  Suit  Church,  73  N.  Y.  82. 

with  a  Corporation  ;d  Which  They  Had  Assigned  Illustrations.  —  A  railroad  company  which  has 

Their  Claims,  the  objection  that  the  purchase  of  leased  certain  telegraph  lines  without  authority 

the  claims  was  ultra  vires  and  therefore  vested  cannot  repudiate  the  lease,  unless  it  offers  to 

no  title  in  the  corporation,  cannot  be  main-  make  compensation  for  the  improvements  and 

tained.    Hopkins  County  v.  St.  Bernard  Coal  additions  which  the  lessees  have  made  to  the 

Co.,  (Ky.  1902)  70  S.  W.  Rep.  289,  the  court  property.     Western  Union  Tel.  Co.  v.  Union 

saying:     "The  original  claimants  are  before  Pac.  R.  Co.,  1  McCrary  (U.  S.)  562;  American 

the  court.    The  money  was  going  to  them  if  not  Union  Tel.  Co.  v.  Union  Pac.  R.  Co.,  1  Mc- 

to  the  mining  company,  and  the  county  has  not  Crary  (U.  S.)   188;  Atlantic,  etc.,  Tel.  Co.  v. 

been  prejudiced  by  the  form  of  the  judgment."  Union  Pac.  R.  Co.,  1  McCrary  (U.  S.)   541  ; 

4.  Woodcock  v.  Niles  First  Nat.  Bank,  113  Western  Union  Tel.  Co.  v.  Burlington,  etc.,  R. 
Mich.  236.  Co.,  3  McCrary  (U.  S.)  130. 

5.  Metcalf  v.  American  School  Furniture  Co.,  In  Wilson's  Case,  L.  R.  12  Eq.  521,  where  a 
122  Fed.  Rep.  115.  person  made  a  loan  to  a  building  society,  which 

6.  See  supra,  this  title,  Ultra  Vires  Con-  it  was  ultra  vires  in  the  latter  to  accept,  and 
tracts.  which  was  secured  by  a  deposit  of  deeas  of  the 

7   McVity  v.  E.  D.  Albro  Co.,  90  N.  Y.  App.  society,  it  was  held  that  on  the  society  being 

Div.  109.  wound  up  the  official  liquidator  could  not  de- 

8.  Erb  v.  Yoerg,  64  Minn.  463.    The  theory  prive  the  lender  of  his  securities  without  re- 

of  this  case  was  that  as  the  corporation  had  paying  the  money  advanced, 

received  the  benefits  of  the  contract  it  was  es-  It  has  been  held  that  while  the  contract  con- 
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d.  Fraud  of  Corporate  Officer.  —  Where  a  corporation  receives  the 
fruits  of  a  business  transaction,  made  by  its  chief  functionary,  knowing  he  is 
acting  in  its  behalf,  clothing  him  with  authority  to  consummate  the  specific 
act  complained  of,  it  may  not,  when  a  rescission  is  sought  because  of  his  fraud, 
screen  itself  behind  its  want  of  power  to  make  the  deal.1 

3.  Subrogation.  —  Where  in  case  of  an  unauthorized  loan  effected  by  a  cor- 
poration, the  money  has  been  expended  in  discharging  valid  debts  of  the 
corporation,  the  lender  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditors  so  paid.2 

XI.  Who  May  Object  to  Ultra  Vires  Acts  —  1.  Stockholders  —  a.  The 

Rule  and  Its  Limitations.  —  A  single  shareholder  may  maintain  suit  to 
restrain  the  corporation  from  a  contemplated  transaction  which  is  manifestly 
beyond  its  powers.  This  is  true,  notwithstanding  all  the  other  shareholders 
are  willing  to  assent  to  and  confirm  the  proposed  act ;  no  majority,  however 
large,  can  authorize  such  an  act.  This  right  of  the  stockholder  is  placed  upon 
the  ground  that,  from  the  fact  that  the  corporation  was  created  for  certain 
purposes,  there  is  an  implied  contract  that  it  shall  not  divert  its  powers,  funds, 
or  credit  to  other  purposes,  and  that  such  diversion  would  be  a  species  of 
breach  of  trust,  as  well  as  a  violation  of  law  which  might  endanger  the  exist- 
ence of  its  charter.3    A  shareholder  seeking  to  restrain  the  corporation  from 


tinues  executory,  it  may  be  rescinded  by  the 
corporation,  notwithstanding  the  assent  or  ac- 
quiescence of  the  stockholders  and  part  per- 
formance by  the  other  contracting  party,  the 
decree  being  coupled  with  equitable  terms  se- 
curing the  latter  a  just  allowance.  New  Castle 
Northern  R.  Co.  v.  Simpson,  21  Fed.  Rep. 
533- 

1.  Fraud.  —  Carr  v.  National  Bank,  etc.,  Co., 
43  N.  Y.  App.  Div.  10,  affirmed  167  N.  Y.  375, 
the  court  saying  that  the  doctrine  of  ultra  vires 
cannot  be  resorted  to  to  shield  the  defendant 
after  its  action  in  this  transaction  has  been  so 
open  and  notorious. 

2.  Subrogation.  —  The  case  of  In  re  Cork, 
etc.,  R.  Co.,  L.  R.  4  Ch.  748,  is  a  leading  one 
upon  this  subject.  A  railroad  company  had  ex- 
hausted its  borrowing  powers,  and  was  in  debt 
for  property  bought  on  credit.  In  these  cir- 
cumstances, an  issue  of  bonds  was  negotiated, 
and  the  money  received  from  the  sale  thereof 
was  expended  for  the  payment  of  these  debts, 
and  the  purchase  of  necessary  material.  The 
Lord  Chancellor  said :  "  It  is  shown,  I  think, 
that  as  regards  some  of  the  moneys  which  have 
been  raised  through  the  medium  of  Mr.  Lewis, 
some  small  proportions  were  paid  directly  to 
persons  who  were  actual  creditors  of  the  com- 
pany, and  so  far  there  could  be  little  or  no  dis- 
pute as  to  the  right  of  Mr.  Lewis,  or  of  a  per- 
son claiming  through  him,  to  stand  in  the  place 
of  the  original  creditor,  whose  debt,  being  a 
valid  debt,  had  been  so  paid."  And  it  was  held 
that,  to  that  extent,  the  lender  could  recover. 

In  In  re  National  Permanent  Ben.  Bldg.  Soc, 
L.  R.  5  Ch.  309,  Giffard,  L./  J.,  said :  "  TJiey 
[referring  to  certain  other  cases]  were  decided 
upon  a  principle  recognized  in  old  cases  be- 
ginning with  Marlow  v.  Pitfeild,  1  P.  Wms, 
558,  where  there  was  a  loan  to  an  infant  and 
the  money  was  spent  in  paying  for  necessaries  ; 
and  in  another  case  of  a  more  modern  date, 
where  there  was  money  actually  lent  to  a 
lunatic,  and  it  went  in  paying  expenses  which 
were  necessary  for  the  lunatic.     In  such  cases 
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it  has  been  held  that  although  the  party  lending 
the  money  could  maintain  no  action,  yet  inas- 
much as  his  money  had  gone  to  pay  debts 
which  would  be  recoverable  at  law,  he  could 
come  into  a  court  of  equity  and  stand  in  the 
place  of  those  creditors  whose  debts  had  been 
so  paid.  That  is  the  principle  of  those  cases. 
It  is  a  very  clear  and  definite  principle,  and  a 
principle  which  ought  not  to  be  departed  from." 
See  the  title  Subrogation,  vol.  27,  p.  259. 

3.  Stockholder's  Right  to  Contest  Transactions 
— ■  England.  —  Lyde  v.  Eastern  Bengal  R.  Co., 
36  Beav.  13;  Salomons  v.  Laing,  12  Beav.  352; 
Russell  v.  Wakefield  Waterworks  Co.,  L.  R.  20 
Eq.  474 ;  Bird  v.  Bird's  Patent  Deodorizing, 
etc.,  Sewage  Co.,  L.  R.  9  Ch.  358 ;  Menier  v. 
Hooper's  Tel.  Works,  L.  R.  9  Ch.  350 ;  Auck- 
land v.  Westminster  Dist.  Board  of  Works,  L. 
R.  7  Ch.  597;  Mills  v.  Northern  R.  Co.,  L.  R. 

5  Ch.  621  ;  Pickering  v.  Stephenson,  L.  R.  14 
Eq.  322 ;  Gray  v.  Lewis,  L.  R.  8  Eq.  526 ; 
Kernaghan  v.  Williams,  L.  R.  6  Eq.  228 ;  At- 
wool  v.  Merryweather,  L.  R.  5  Eq.  464,  note ; 
Simpson  v.  Westminster  Palace  Hotel  Co.,  8 
H.  L.  Cas.  712;  Great  Western  R.  Co.  v.  Rush- 
out,  5  De  G.  &  Sm.  290 ;  Bagshaw  v.  Eastern 
Union  R.  Co.,  7  Hare  114;  Ware  v.  Regent's 
Canal  Co.,  3  De  G.  &  J.  212;  Rogers  v.  Oxford, 
etc.,  R.  Co.,  2  De  G.  &  J.  662 ;  Hodgson  v. 
Powis,  1  De  G.  M.  &  G.  6 ;  Cunliff  v.  Man- 
chester, etc.,  Canal  Co.,  2  Russ.  &  M.  480,  note  ; 
Ware  v.  Grand  Junction  Water  Works  Co.,  2 
Russ.  &  M.  470 ;  Cohen  v.  Wilkinson,  1  Macn. 

6  G.  481. 

United  States.  —  Heath  v.  Erie  R.  Co.,  8 
Blatchf.  (U.  S.)  347 ;  Zabriskie  v.  Cleveland, 
etc.,  R.  Co.,  23  How.  (U.  S.)  381 ;  Dodge  v. 
Woolsey,  18  How.  (U.  S.)  331  ;  Memphis  v. 
Dean,  8  Wall.  (U.  S.)  64;  Bronson  v.  La 
Crosse,  etc.,  R.  Co.,  2  Wall.  (U.  S.)  302;  Du 
Pont  v.  Northern  Pac.  R.  Co.,  18  Fed.  Rep.  467; 
Cass  v.  Manchester  Iron,  etc.,  Co.,  9  Fed.  Rep. 
640.  And  see  Mackintosh  v.  Flint,  etc.,  R.  Co., 
34  Fed.  Rep.  582. 

Alabama.  —  Morris  v.  Elyton  Land  Co.,  125 
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doing  an  ultra  vires  act  must  show  by  distinct  and  definite  averments  that  the 
act  is  ultra  vires. 1 

Interference  with  Internal  Policy.  —  Equity  will  not  interfere  with  the  internal 


Ala.  263;  Bliss  v.  Anderson,  31  Ala.  612,  70 
Am.  Dec.  511. 

Connecticut.  —  Pratt  v.  Pratt,  33  Conn.  446. 

Illinois.  —  Chicago  v.  Cameron,  120  111.  447; 
Smith  v.  Bangs,  15  111.  400. 

Indiana.  —  Tippecanoe  County  v.  Lafayette, 
etc.,  R.  Co.,  50  Ind.  85. 

Iowa.  —  Teachout  v.  Des  Moines  Broad- 
Gauge  St.  R.  Co.,  75  Iowa  722. 

Massachusetts.  ■ —  Davis  v.  Old  Colony  R.  Co., 
131  Mass.  258,  41  Am.  Rep.  221. 

Minnesota.  —  Bergman  v.  St.  Paul  Mut.  Bldg. 
Assoc.,  29  Minn.  275. 

New  Jersey.  —  Willoughby  v.  Chicago  Junc- 
tion R.,  etc.,  Co.,  50  N.  J.  Eq.  656,  39  Am.  & 
Eng.  Corp.  Cas.  153;  Black  v.  Delaware,  etc., 
Canal  Co.,  22  N.  J.  Eq.  130;  Zabriskie  v.  Hack- 
ensack,  etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90  Am. 
Dec.  617. 

New  York.  —  Davis  v.  Beth  Tephila  Israel 
Cong.,  40  N.  Y.  App.  Div.  424  ;  Belmont  v.  Erie 
R.  Co.,  52  Barb.  (N.  Y.)  637;  Watson  v.  Har- 
lem, etc.,  Nav.  Co.,  (Supm.  Ct.  Spec.  T.)  52 
How.  Pr.  (N.  Y.)  348. 

Pennsylvania.  —  Lauman  v.  Lebanon  Valley 
R.  Co.,  30  Pa.  St.  46,  72  Am.  Dec.  685. 

Statements  of  Rule.  —  In  such  a  case,  the  ques- 
tion is  not  one  of  discretion  or  expediency.  The 
right  of  the  stockholder  to  maintain  the  action 
and  enjoin  the  transaction  is  personal  to  him- 
self, and  independent  of  any  right  or  interest 
of  the  corporation,  and  must  be  recognized  al- 
though all  the  other  members  are  arrayed 
against  him.  Da  Ponte  v.  Northern  Pac.  R. 
Co.,  21  Blatchf.  (U.  S.)  534- 

"  It  is  now  no  longer  doubted,  either  in  Eng- 
land or  the  United  States,  that  courts  of  equity 
in  both  have  a  jurisdiction  over  corporations, 
at  the  instance  of  one  or  more  of  their  mem- 
bers, to  apply  preventive  remedies  by  injunc- 
tion, to  restrain  those  who  administer  them 
from  doing  acts  which  would  amount  to  a  vio- 
lation of  charters,  or  to  prevent  any  misapplica- 
tion of  their  capitals  or  profits,  which  might 
result  in  lessening  the  dividends  of  stock- 
holders, or  the  value  of  their  shares,  as  either 
may  be  protected  by  the  franchises  of  a  cor- 
poration, if  the  acts  intended  to  be  done  create 
what  is  in  law  denominated  a  breach  of  trust. 
And  the  jurisdiction  extends  to  inquire  into, 
and  to  enjoin,  as  the  case  may  require  that  to 
be  done,  any  proceedings  by  individuals  in 
whatever  character  they  may  profess  to  act,  if 
the  subject  of  complaint  is  an  imputed  violation 
of  a  corporate  franchise,  or  the  denial  of  a  right 
growing  out  of  it,  for  which  there  is  not  an 
adequate  remedy  at  law."  Wayne,  J.,  in  Dodge 
v.  Woolsey,  18  How.  (U.  S.)  341. 

Preliminary  Injunction  Deniei  — In  Meredith 
v.  New  Jersey  Zinc,  etc.,  Co.,  55  N.  J.  Eq.  211, 
nfRrmed  56  N.  J.  Eq.  454,  a  preliminary  injunc- 
tion to  restrain  a  corporation  from  entering 
into  certain  transactions  was  refused  for  the 
reason  that  the  court  considered  the  proposed 
step  not  to  be  "  an  irretrievable  step  which  will 
commit  the  company  irrevocably  to  an  enter- 
prise, the  prosecution  of  which  will  be  aNbreach 
of   the   original   contract   between   the  stock- 


holders." And  for  that  reason  the  determina- 
tion of  the  question  was  deferred  until  the  final 
hearing. 

Instances  of  Ultra  Vires  Acts  Restrained  at  the 
Suit  of  One,  or  of  a  Minority,  of  the  Stockhold  rs. 
—  The  following  may  be  given  as  examples  of 
ultra  vires  acts  restrained  at  the  instance  of 
stockholders  as  just  stated  :  The  unauthorized 
purchase  by  a  railroad  company  of  shares  in 
another  company.  Central  R.  Co.  v.  Collins,  40 
Ga.  582 ;  Maunsell  v.  Midland  G.  W.  R.  Co.,  1 
Hem.  &  M.  130;  Salomons  v.  Laing,  12  Beav. 
;39  ;  Kean  v.  Johnson,  9  N.  J.  Eq.  401.  Unau- 
thorized consolidations  and  leases.  Nathan  v. 
Tompkins,  82  Ala.  437  ;  Black  v.  Delaware,  etc., 
Canal  Co.,  24  N.  J.  Eq.  455  ;  International,  etc., 
R.  Co.  v.  Bremond,  53  Tex.  96 ;  Clearwater  v. 
Meredith,  1  Wall.  (U.  S.)  40 ;  Small  v.  Minne- 
apolis Electro-Matrix  Co.,  45  Minn.  264 ;  Zab- 
riskie v.  Hackensack,  etc.,  R.  Co.,  18  N.  J.  Eq. 
178,  90  Am.  Dec.  617;  Charlton  v.  Newcastle, 
etc.,  R.  Co.,  5  Jur.  N.  S.  1096;  Imperial  Bank 
v.  Hindustan  Bank,  L.  R.  6  Eq.  91  ;  Blatchford 
v.  Ross,  54  Barb.  (N.  Y.)  42;  Young  v.  Rond- 
out,  etc.,  Gas-Light  Co.,  (Supm.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  443;  Botts  v.  Simpsonville, 
etc.,  Turnpike  Road  Co.,  88  Ky.  54;  Shaw  v. 
Campbell  Turnpike  Road  Co.,  (Ky.  1891)  15  S. 
W.  Rep.  245  ;  Tuscaloosa  Mfg.  Co.  v.  Cox,  68 
Ala.  75.  A  corporation  created  for  the  purpose 
of  constructing  a  railroad  between  certain  ter- 
mini, from  using  the  funds  obtained  for  that 
purpose,  or  from  pledging  its  credit,  for  the 
purpose  of  an  extension  beyond  those  termini. 
Stevens  v.  Rutland,  etc.,  R.  Co.,  29  Vt.  546.  A 
corporation  organized  for  the  purpose  of  grant- 
ing fire  and  life  assurance,  from  embarking  in 
the  business  of  marine  insurance.  Natusch  v. 
Irving,  2  Coop.  t.  Cot.  358,  Appendix  to  Gow 
on  Partnership  576.  A  canal  company  from 
changing  part  of  its  line  into  a  railway.  Cun- 
liff  v.  Manchester,  etc.,  Canal  Co.,  2  Russ.  &  M. 
480,  note.  A  water  company  from  taking  its 
supply  from  a  source  different  from  that  desig- 
nated in  its  charter.  Ware  v.  Grand  Junction 
Water  Works  Co.,  2  Russ.  &  M.  470.  A  plank- 
road  company  from  undertaking  to  establish  a 
stage  line  upon  the  road  and  to  procure  a  con- 
tract for  carrying  the  United  States  mail.  Wis- 
wall  v.  Greenville,  etc.,  Plank  Road  Co.,  3  Jones 
Eq.  (56  N.  Car.)  183.  A  bank  from  discounting 
or  purchasing  paper  at  a  greater  rate  or  dis- 
count than  that  allowed  by  the  fundamental 
law  of  the  corporation.  Manderson  v.  Commer- 
cial Bank,  28  Pa.  St.  379.  From  proceeding  to 
try  a  complaining  stockholder  for  the  violation 
of  certain  by-laws  which  are  beyond  the  scope 
of  the  purposes  of  the  corporation.  Kolff  v. 
St.  Paul  Fuel  Exch.,  48  Minn.  215.  A  company 
incorporated  for  the  manufacture  of  pig  iron, 
from  engaging  in  the  milling  business  as  an 
independent  enterprise.  Yarborough  v.  Lump- 
kin, 52  Ga.  280.  The  unauthorized  use  of  notes 
by  a  bank  intended  to  circulate  as  currency. 
Bliss  v.  Anderson,  31  Ala.  612,  70  Am.  Dec. 
5"- 

1.  Mills  v.  Northern  R.  Co.,  L.  R.  5  Ch.  621. 
See  also  Oliver  v.  Gilmore,  52  Fed.  Rep.  562. 
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policy  and  management  of  a  corporation,  unless  it  is  manifest  that  the  act 
complained  of  is  ultra  vires.1 

Act  Hurtful  to  Stockholder  in  Another  Capacity.  —  The  corporation  will  not  be  en- 
joined at  the  instance  of  a  stockholder  from  doing  what  is  in  direct  furtherance 
of  the  object  of  its  creation,  and  to  the  advantage  of  all  the  stockholders  as 
such,  though  it  may  be  injurious  to  the  complaining  stockholder  in  another 
character,  or  to  some  other  person,  or  to  the  public.8 

b.  Nature  and  Quantum  of  Interest.  —  One  suing  in  the  capacity 
of  a  stockholder  must  be  in  fact  a  stockholder.3  A  subscriber  who  fails  or 
refuses  to  comply  with  the  terms  of  subscription,  in  regard  to  payment  or 
other  such  matters,  may  not  sue.4  It  would  seem  that  the  quantum  of  the 
complaining  stockholder's  interest  is  immaterial.5 

Unregistered  Transferee.  —  Although  a  transferee  of  stock,  who  has  not  regis- 
tered his  stock,  nor  obtained  recognition  by  the  corporation  as  a  stockholder, 
may,  under  some  circumstances,  sue  to  protect  his  individual  interests  in  the 
corporate  property,  yet  he  is  personally  precluded  from  participating  in  the 
management  of  the  corporation  and  enforcing  corporate  rights  to  restrain 
threatened  wrongs  on  the  corporate  interest.6  It  would  be  otherwise  in  case 
of  a  wrongful  refusal  on  the  part  of  the  corporate  officers  to  make  the  transfer 
on  the  books.7 

c.  Motives  of  Complainant.  —  According  to  some  authorities,  the  fact 
that  the  complainant  purchased  the  stock  with  the  avowed  design  of  prevent- 
ing the  consummation  of  the  unauthorized  transaction,  or  that  he  is  interested 
in  a  rival  corporation  to  whose  advantage  the  suit  will  inure,  or  that  his 
motives  and  feelings  are  adverse  to  the  defendant  corporation,  will  not  dis- 
entitle him  to  relief.8    But  in  several  cases  in  the  United  States  Supreme 


1.  Internal  Affairs.  —  Becher  v.  Wells  Flour- 
ing Mill  Co.,  i  Fed.  Rep.  276 ;  Thompson  v. 
Erie  R.  Co.,  (Supm.  Ct.)  11  Abb.  Pr.  N.  S. 
(N.  Y.)  188;  Joslyn  v.  Pacific  Mail  Steamship 
Co.,  (C.  PI.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N. 
Y.)  329 ;  Bach  v.  Pacific  Mail  Steamship  Co., 
(Supm.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.) 
373.  In  this  last  case  it  was  held  that  equity 
will  not  interfere  by  injunction  at  the  instance 
of  a  shareholder  in  a  business  corporation  with 
the  general  management  of  the  corporate  prop- 
erty, such  as  the  manner  of  investing  its  sur- 
plus funds,  unless  there  is  a  clear  violation  of 
express  law  or  a  wide  departure  from  charter 
powers.  And  see  generally  the  title  Corpora- 
tions (Private),  vol.  7,  p.  620. 

2.  Baltimore,  etc.,  R.  Co.  v.  Wheeling,  13 
Gratt.  (Va.)  40. 

3.  Character  of  Complainant.  —  Mayer  v.  Den- 
ver, etc.,  R.  Co.,  38  Fed.  Rep.  197 ;  John  A. 
Roebling  Sons'  Co.  v.  Richmond  First  Nat. 
Bank,  30  Fed.  Rep.  744 ;  Landes  v.  Globe 
Planter  Mfg.  Co.,  73  Ga.  176;  Busey  v.  Hooper, 
35  Md.  15,  6  Am.  Rep.  350;  Philadelphia,  etc., 
R.  Co.  v.  Catawissa  R.  Co.,  53  Pa.  St.  20. 

4.  Landes  v.  Globe  Planter  Mfg.  Co.,  73  Ga. 
176;  Busey  v.  Hooper,  35  Md.  15,  6  Am.  Rep. 
350. 

Whether  persons  having  an  equitable  interest 
in  shares,  but  not  being  registered  share- 
holders, have  a  standing  in  a  court  of  equity 
to  restrain  ultra  vires  acts,  quare.  Mills  v. 
Northern  R.  Co.,  L.  R.  5  Ch.  621. 

In  Stewart  v.  Erie,  etc.,  Transp.  Co.,  17 
Minn.  372,  it  was  objected  that  the  plaintiff 
was  not  entitled  to  sue,  because  he  was  not  a 
stockholder,  upon  a  bona  fide  cash  subscription. 
The  court,  in  negativing  this  objection,  said: 


"  If  he  is  a  legal  stockholder  his  right  to  pro- 
tect his  interest  as  such  cannot  depend  upon 
the  manner  in  which  he  acquired  it." 

5.  Amount  of  Interest.  —  See  McDonnell  v. 
Grand  Canal  Co.,  3  Ir.  Ch.  578;  Seaton  v. 
Grant,  L.  R.  2  Ch.  459 ;  Ware  v.  Grand  Junc- 
tion Water  Works  Co.,  2  Russ.  &  M.  471 ; 
Samuel  v.  Holladay,  Woolw.  (U.  S.)  400 ;  Kean 
v.  Johnson,  9  N.  J.  Eq.  401  ;  Livingston  v. 
Lynch,  4  Johns.  Ch.  (N.  Y.)  573. 

In  Natusch  v.  Irving,  Gow  on  Part.  576, 
Appendix,  the  complainant  had  only  paid  one 
hundred  and  fifty  pounds  to  the  funds  of  the 
company,  the  whole  capital  being  five  hundred 
thousand  pounds  divided  among  about  six  hun- 
dred stockholders. 

6.  Unregistered  Transferee.  —  Brown  v.  Du- 
luth,  etc.,  R.  Co.,  53  Fed.  Rep.  889.  See  also 
Da  Ponte  v.  Louisiana  State  Lottery  Co.,  1  La. 
L.  J.  184,  6  Fed.  Cas.  No.  3,569. 

7.  Carson  v.  Iowa  City  Gaslight  Co.,  80  Iowa 
638. 

8.  Motives  of  Suit. —  Salisbury  v.  Metropolitan 
R.  Co.,  39  L.  J.  Ch.  429 ;  Colman  v.  Eastern 
Counties  R.  Co.,  10  Beav.  1  ;  Seaton  v.  Grant, 
L.  R.  2  Ch.  459  ;  Elkins  v.  Camden,  etc.,  R.  Co., 
36  N.  J.  Eq.  5  ;  Sandford  v.  Catawissa,  etc., 
R.  Co.,  24  Pa.  St.  378,  64  Am.  Dec.  667. 

Illustrations.  —  In  Bloxam  v.  Metropolitan 
R.  Co.,  L.  R.  3  Ch.  337,  the  plaintiff  bought 
his  shares  a  short  time  before  the  bill  was 
filed,  and  to  enable  him  to  file  the  bill.  Lord 
Chelmsford,  L.  C,  said :  "  However  question- 
able the  mode  of  the  plaintiff's  introduction 
to  the  company  may  have  been,  he  has  an 
actual  interest  in  the  subject-matter  of  the 
suit.  In  this  respect  he  differs  from  the  plain- 
tiff in  the  case  of  Forrest  v.  Manchester,  etc., 
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Court  it  has  been  held  that  it  must  appear  that  the  complainant  was  a  stock- 
holder at  the  time  of  the  transaction  of  which  he  complains  or  that  his  shares 
have  devolved  upon  him  since  by  operation  of  law.1  But,  it  should  be 
observed,  the  plaintiff  on  the  record  must  be  the  person  urging  the  suit.  If 
it  appears  that  he  is  a  mere  nominee  or  puppet  in  the  hands  of  another  the 
bill  will  be  dismissed.2 


R.  Co.,  30  Beav.  40,  7  Jur.  N.  S.  887,  who 
stated  in  his  examination  that  the  directors 
of  a  rival  company  directed  the  institution  of 
the  suit  and  indemnified  him  against  costs ; 
and  Lord  Westbury  dismissed  the  bill  on  the 
ground  that  the  plaintiff,  coming  in  the  char- 
acter of  a  shareholder  in  the  company,  and 
stating  that  it  was  not  his  own  act  but  an  act 
that  he  had  been  directed  to  do  by  the  other 
company,  the  suit  was  an  imposition  on  the 
court.  The  plaintiff  may  properly  be  described 
in  the  words  of  Lord  Justice  Knight  Bruce  in 
Rogers  v.  Oxford,  etc.,  R.  Co.,  2  De  G.  &  J. 
662,  as  a  person  who  was  made  '  a  shareholder 
in  the  company  for  the  mere  purpose  of  in- 
stituting this  litigation.'  But  if  the  question 
put  by  Vice  Chancellor  Wood  in  Filder  v.  Lon- 
don, etc.,  R.  Co.,  1  Hem.  &  M.  493,  is  repeated 
in  this  case:  'Is  the  suit  bona  fide  plaintiff's 
own  suit,  or  is  he  merely  the  hand  by  which 
some  one  else  acts  ?  '  the  correct  answer  must 
be  that  he  consented  to  become  the  instrument 
of  others,  but  for  that  purpose  he  has  acquired 
an  interest  which  gives  him  a  common  cause 
with  them.  I  cannot  say  that  having  chosen 
to  place  himself  in  this  invidious  position,  with 
a  real  interest,  though  of  no  great  amount,  at 
stake,  he  is  not  to  have  the  ordinary  rights  of 
a  plaintiff  on  account  of  the  motives  which  led 
him  to  acquire  the  means  of  appearing  in  that 
character." 

1.  Rule  of  United  States  Supreme  Court. — 

Dimpfell  v.  Ohio,  etc.,  R.  Co.,  no  U.  S.  209; 
Hawes  v.  Oakland,  104  U.  S.  450. 

By  Equity  Rule  94  of  the  United  States  Supreme 
Court,  it  is  provided  that  "  every  bill  brought 
by  one  or  more  stockholders  in  a  corporation 
against  the  corporation  and  other  parties, 
founded  on  rights  which  may  be  properly  as- 
serted by  the  corporation,  must  be  verified  by 
oath,  and  must  contain  an  allegation  that  the 
plaintiff  was  a  shareholder  at  the  time  of  the 
transaction  of  which  he  complains,  or  that  his 
share  had  devolved  upon  him  since  by  opera- 
tion of  law."  See  Dimpfell  v.  Ohio,  etc.,  R. 
Co.,  no  U.  S.  209;  Hawes  v.  Oakland,  104  U. 
S.  450;  Leo  v.  Union  Pac.  R.  Co.,  19  Fed.  Rep. 
283 ;  Dannmeyer  v.  Coleman,  8  Sawy.  (U.  S.) 
51  ;  Whittemore  v.  Amoskeag  Nat.  Bank,  26 
Fed.  Rep.  819. 

In  reference  to  this  rule  the  court,  in  Par- 
sons v.  Joseph,  92  Ala.  405,  said :  "  Upon  an 
examination  of  these  authorities  it  will  be  seen 
that  the  principle  asserted  rests  solely  upon 
Equity  Rule  No.  94,  adopted  by  the  United 
States  Supreme  Court,  and  which  may  be 
found  in  the  preface  to  volume  104  of  the 
United  States  Reports.  Morawetz  on  Private 
Corporations,  speaking  of  this  rule,  says  :  '  It 
was  evidently  designed  as  a  rule  of  practice 
merely  and  was  deemed  necessary  to  guard 
courts  from  being  imposed  upon  by  the  collu- 
sion of  parties.'  Morawetz  on  Priv.  Corp.,  §§ 
269,  270.     The  rule  is  not  a  general  principle 


of  law  applicable  to  pleadings  in  all  the  courts, 
and  has  never  been  applied  to  the  courts  of  this 
state."  Compare  Alexander  v.  Searcy,  81  Ga. 
536,  12  Am.  St.  Rep.  337. 

Wallace,  J.,  in  Da  Ponte  v.  Northern  Pac. 
R.  Co.,  21  Blatchf.  (U.  S.)  534,  said :  "  A 
court  of  equity  will  not  be  swift  to  grant  the 
stringent  relief  of  a  preliminary  injunction  to 
an  officious  plaintiff  who  seems  to  have  ac- 
quired his  interest  as  a  stockholder  with  a  view 
of  assailing  transactions  in  the  corporate  affairs 
of  which  the  existing  stockholders  do  not  seem 
to  have  complained." 

2.  When  Complainant  a  Mere  Puppet.  —  For- 
rest v.  Manchester,  etc.,  R.  Co.,  30  Beav.  40,  7 
Jur.  N.  S.  887.  An  injunction  will  not  be 
granted  at  the  instance  of  a  plaintiff  who  pur- 
chased his  stock  to  enable  him  to  file  a  bill  in 
aid  of  a  private  bill  of  other  plaintiffs.  Spar- 
hawk  v.  Union  Pass.  R.  Co.,  54  Pa.  St.  401. 
Here  Woodward,  C.  J.,  said :  "  A  chancellor 
■will  always  look  to  the  genuineness  of  the 
character  in  which  a  plaintiff  comes  before 
him.  A  stockholder  is  bound  to  come  with 
clean  hands,  with  a  sincere  complaint,  free 
from  all  false  pretenses,  as  much  as  every 
other  party  who  comes  into  a  court  of  equity. 
Injunction  is  not  of  right  but  of  grace,  and  to 
move  an  upright  chancellor  to  interpose  this 
strongest  arm  of  the  law  he  must  have,  not  a 
sham  case,  but  a  well-grounded  complaint,  the 
bona  fides  of  which  is  unquestioned,  or  capable 
of  vindication  is  questioned." 

And  in  Camblos  v.  Philadelphia,  etc.,  R.  Co., 
4  Brews.  (Pa.)  563,  4  Fed.  Cas.  No.  2,331,  it 
was  said  :  "  There  must  be  no  question  of  the 
genuineness  of  the  character  in  which  the  com- 
plainant presents  himself  and  of  the  good 
faith  of  his  appeal  for  summary  relief.  A 
preliminary  injunction  will  be  denied  where 
the  complainant  comes  into  court  not  as  a 
stockholder  really  seeking  protection  but  as 
the  auxiliary  of  another  party  whose  proceed- 
ing is  adverse  to  his  interest  as  a  stock- 
holder." 

In  Robson  v.  Dobbs,  L.  R.  8  Eq.  301,  it  was 
held  that  a  suit  instituted  by  a  plaintiff  having 
only  a  nominal  interest,  on  behalf  of  a  body 
of  shareholders,  not  for  the  benefit  of  the 
plaintiff,  but  for  improper  purposes,  at  the 
instigation  of  another  person,  who  indemnifies 
the  plaintiff  against  the  costs  of  the  suit,  will 
be  treated  as  an  imposition  on  the  court,  and 
the  bill  will  be  ordered  to  be  taken  off  the  file. 
In  this  case  a  bill  filed  by  a  member  of  a  build- 
ing society  on  behalf  of  himself  and  other 
members  against  the  directors  of  the  society 
to  restrain  certain  proceedings  alleged  to  be 
ultra  vires,  was  ordered  to  be  taken  off  the 
file,  upon  evidence  that  the  plaintiff  was  a  per- 
son of  small  means,  and  had  purchased  one 
share  in  the  society  for  the  purpose  of  insti- 
tuting the  suit,  and  that  the  suit  was  really 
instituted  by  his  solicitor,  who  was  not  a  share-* 
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d.  Pecuniary  Loss  Unnecessary.  —  It  is  not  necessary  for  a  complain- 
ing stockholder  to  show  that  any  pecuniary  injury  will  result  from  the  con- 
templated act ;  he  has  an  interest  in  the  continued  existence  of  the  corporation, 
and  any  act  which  would  warrant  a  court  in  decreeing  forfeiture  of  its  charter 
is  such  an  injury  to  his  interest  as  will  give  him  standing  in  a  court  of  equity. 1 
That  it  will  be  to  his  interest  is  no  excuse;  that  is  for  him  to  judge.3  He  is 
entitled  to  come  into  court  and  say  :  "  This  company  is  going  to  do  an  act 
beyond  its  powers;  stop  it ; "  and  the  court  thereupon  has  no  discretion  in  the 
matter.3 

e.  Member's  Standing  in  Corporation. — A  member's  right  to  main- 
tain an  action  to  set  aside  an  unauthorized  agreement  is  unaffected  by  the  fact 
that  he  may  not  be  a  member  in  good  standing.  It  is  in  virtue  of  his  mem- 
bership that  he  is  entitled  to  sue,  and  his  standing  does  not  affect  his  legal 
rights,  although  it  may  have  subjected  him  to  internal  discipline.4 

/.  Moneyed  Compensation  as  Relief. — Where  a  stockholder  com- 
plains of  the  sale  of  all  of  its  assets  by  his  corporation  to  another  corporation, 
a  moneyed  compensation  for  the  value  of  his  stock  cannot,  against  his  objec- 
tion, be  decreed  as  his  relief.  To  do  so  would  be  nothing  more  nor  less  than 
compelling  the  shareholder  to  sell  his  stock,  which  a  court  of  equity  has  not 
the  power  to  do.5 

g.  Repudiation  of  Act  by  Corporation. —  In  one  instance  the  court 
refused  to  interfere  by  injunction,  it  appearing  that  the  corporation  repudiated 
and  refused  to  be  bound  by  the  ultra  vires  contract.6  Where  resolutions  to 
carry  into  effect  the  unauthorized  transaction  were  adopted  at  a  stockholders' 
meeting,  rescission  of  such  action  or  an  official  declaration  of  the  abandonment 
of  the  enterprise  is  requisite,  and  a  secret,  uncommunicated  intention  to  aban- 
don, resting  in  the  minds  of  the  majority  as  individuals,  does  not  satisfy  the 
requirements  of  equity.' 


holder,  for  the  purpose  of  annoying  two  of  the 
directors. 

Whether  if  the  act  had  been  ultra  vires  the 
court  would  have  declined  to  interfere,  on  the 
ground  that  the  bill  was  filed  by  the  nominee 
of  another  company  with  a  view  solely  to  the 
interest  of  that  company,  quare.  Rogers  v. 
Oxford,  etc.,  R.  Co.,  2  De  G.  &  J.  662.  See 
also  Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
662  ;  Ffooks  v.  South  Western  R.  Co.,  1  Smale 
&  G.  166. 

1.  Not  Necessary  to  Show  that  Pecuniary  Injury 
Will  Result.  —  East  Anglian  R.  Co.  v.  Eastern 
Counties  R.  Co.,  11  C.  B.  775,  73  E.  C.  L.  775; 
Rendall  v.  Crystal  Palace  Co.,  4  Kay  &  J.  326  ; 
Hoole  v.  Great  Western  R.  Co.,  L.  R.  3  Ch. 
262;  Morris  v.  Elyton  Land  Co.,  125  Ala.  263; 
Bliss  v.  Anderson,  31  Ala.  613,  70  Am.  Dec. 
511;  Stewart  v.  Erie,  etc.,  Transp.  Co.,  17 
Minn.  372 ;  Davis  v.  Beth  Tephila  Israel  Con- 
gregation, 40  N.  Y.  App.  Div.  424  ;  Wiswall  v. 
Greenville,  etc.,  Plank  Road  Co.,  3  Jones  Eq. 
(56  N.  Car.)  183;  Manderson  v.  Commercial 
Bank,  28  Pa.  St.  379. 

In  Cherokee  Iron  Co.  v.  Jones,  52  Ga.  280,  the 
court,  in  restraining  a  corporation  created  for 
the  purpose  of  manufacturing  pig-iron,  from 
engaging  in  the  milling  business,  said : 
"  Whether  the  corn  and  flour  mill  is  not  the 
best  investment  is  not  the  question.  The  com- 
plainant has  a  right  to  insist  on  it  that  the 
funds  of  the  company  shall  go  to  the  uses 
designed  by  the  charter,  and  all  the  parties 
together  do  not,  as  a  corporation,  have  the 
legal  right  to  engage  in  the  milling  business, 
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except  as  a  mere  incident  to  the  purposes  of 
their  incorporation." 

2.  Central  R.  Co.  v.  Collins,  40  Ga.  582 ; 
Germania  Safety-Vault,  etc.,  Co.  v.  Boynton, 
(C.  C.  A.)  71  Fed.  Rep.  797;  Davis  v.  Old 
Colony  R.  Co.,  131  Mass.  258,  41  Am.  Rep.  221. 

In  Byrne  v.  Schuyler  Electric  Mfg.  Co.,  65 
Conn.  336,  Chief  Justice  Andrews  said:  "In 
the  case  of  the  Central  R.  Co.  v.  Collins,  40 
Ga.  582,  the  court  in  rendering  judgment  said: 
'  By  becoming  a  stockholder  he  has  contracted 
that  a  majority  of  the  stockholders  shall 
manage  the  affairs  of  the  company  within  its 
proper  sphere  as  a  corporation,  but  no  further ; 
and  any  attempt  to  use  the  funds  or  pledge 
the  credit  of  the  company  not  within  the  legiti- 
mate scope  of  the  charter,  is  a  violation  of  the 
contract  which  the  stockholders  have  made 
with  each  other,  and  of  the  rights  —  the  con- 
tract rights  —  of  any  stockholder  who  chooses 
to  say  "  I  am  not  willing."  It  may  be  that  it 
will  be  to  his  advantage,  but  he  may  not  think 
so,  and  he  has  a  legal  right  to  insist  upon  it 
that  the  company  shall  keep  within  the  powers 
granted  to  it  by  the  charter.'  Stevens  v.  Rut- 
land, etc.,  R.  Co.,  29  Vt.  545  ;  Hoole  v.  Great 
Western  R.  Co.,  L.  R.  3  Ch.  262." 

3.  Tomkinson  v.  South  Eastern  R.  Co.,  35 
Ch.  D.  677,  per  Kay,  J. 

4.  Davis  Beth  Tephila  Israel  Congregation, 
40  N.  Y.  App.  Div.  424. 

5.  Morris  v.  Elyton  Land  Co.,  125  Ala.  263. 

6.  Stewart  v.  Erie,  etc.,  Transp.  Co.,  17 
Minn.  372. 

7.  Nathan  v.  Tompkins.  82  Ala.  438. 
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h  Subsequent  Legislative  Authorization.  —  Legislative  authoriza- 
tion of  an  ultra  vires  sale  of  corporate  franchises  and  property  has  merely  the 
effect  of  waiving  the  rights  of  the  public ;  the  right  of  dissenting  stockholders 
to  object  to  the  unauthorized  corporate  act  remains  unimpaired.  It  is  not 
competent  for  the  legislature  thus  to  divest  or  impair  the  rights  of  shareholders 
inter  se,  as  guaranteed  by  the  charter,  without  their  consent.1 

1.  Demand  upon  Corporation  to  Sue.  —  The  question  whether  it  is 
necessary  in  order  to  enable  a  stockholder  to  sustain  suit  in  his  own  name  that 
he  should  aver  in  his  bill  that  he  has  applied  to  the  corporation  or  its  board 
of  directors  to  sue,  and  that  they  have  refused,  has  been  fully  discussed 
elsewhere.2 

2.  The  Corporation.  —  An  attempted  consolidation  between  two  corpora- 
tions, not  in  accordance  with  the  conditions  prescribed  by  statute,  may  be  set 
aside  by  either  party  without  the  request  of  a  member.3 

3.  The  Offending  Officer.  —  The  corporate  officer  through  whom  the  ultra 
vires  contract  was  effected  cannot  set  up  want  of  corporate  power  in  order  to 
retain  personally  the  fruits  of  the  transaction.4 

Trustee.  —  And  where  a  statute  denies  to  a  corporation  the  power  to  deal  in 
real  estate,  but  affixes  no  penalty  whatever,  the  corporation  does  not  forfeit 
its  title  to  real  estate  bought  in  violation  of  the  statute  to  one  who,  having 
obtained  title  as  trustee,  denies  his  trust  and  converts  the  property  to  his  own 
use.5 

4.  Directors  of  Public  Corporation.  —  Where  a  public  corporation  vested  with 
state  property  for  public  use  makes  a  lease  of  it  which  is  ultra  vires,  neither 
a  private  person  nor  directors  as  such  can  maintain  a  suit  to  contest  it ;  this 
can  be  done  only  by  the  state  or  the  corporation.® 

5.  Creditors.  —  A  creditor,  it  has  been  held,  cannot  attack  a  corporate  trans- 
action on  the  ground  that  it  is  ultra  vires  merely,  where  no  fraud  is  charged.7 

Where  Contract  Beyond  Corporate  Powers  under  All  Circumstances.  —  But  there  is 
authority  for  the  view  that  where  a  corporation  enters  into  a  contract  which 
under  no  circumstances  it  has  power  to  make,  such  contract  is  void  as  to  its 
creditors,  although  assented  to  by  all  its  stockholders.8 

A  General  Creditor  may  not  object  that  a  mortgage  given  to  secure  an  indebted- 
ness in  excess  of  the  amount  authorized  by  the  corporate  charter  is  ultra  vires 
where  he  became  a  creditor  after  the  creation  of  such  debt  and  his  claim  is 
liable  to  the  same  objection.9 

Lienholders.  —  Where  a  mortgage  is  within  the  power  of  the  corporation, 

1.  Knoxville  v.  Knoxville,  etc.,  R.  Co.,  22  8.  Washington  Mill  Co.  v.  Sprague  Lumber 
Fed.  Rep.  758.  Co.,  19  Wash.  165. 

2.  See  the  title  Stock  and  Stockholders,         9.  Allis  v.  Jones,  45  Fed.  Rep.  148. 

20  Encyc.  of  Pl.  and  Pr.,  p.  778  et  seq.  No  Prejudice. —  An  issue  of  bonds  in  excess 

3.  Chevra  Medrash,  etc.,  v.  Makower  Chevra,  of  the  limit  authorized  by  charter  may  not  be 
etc.,  (Supm.  Ct.  Spec.  T.)  66  N.  Y.  Supp.  355.  attacked  by  creditors  who  are  not  prejudiced 
The  court  said  :  "  It  was  their  official  duty,  thereby  and  whose  attachments  were  precedent 
without  prompting  from  any  source,  to  keep  to  such  issue.  International  Trust  Co.  v. 
their  corporation  within  its  chartered  powers."  Davis,  etc.,  Mfg.  Co.,  70  N.  H.  118. 

4.  Guilty  Officer.  —  Mt.  Vernon  Bank  v.  Por-  Notice  of  Transaction.  —  Where  a  corporation 
ler,  52  Mo.  App.  244.  has  executed  a  mortgage  to  secure  a  debt  in 

Where  the  president  of  a  corporation,  to-  excess  of  the  statutory  limit,  neither  it  nor 

sjether  with    other    of   its   officers,   purchased  any  creditor  whose  rights  accrued  subsequently, 

stock  for  the  corporation,  he  may  not,  when  and  with  notice  of  the  transaction,  may  ques- 

sued  for  the  conversion  of  such  stock,  plead  tion    the   validity    of    the   mortgage    on  that 

ultra  vires  as  a   defense.      St.  Louis  Stone-  ground.     Beach  v.  Wakefield,  107  Iowa  567. 

ware  Co.  v.  Partridge,  8  Mo.  App.  217.  Invalid  as  to  Excess  Beyond  Prescribed  Limit. 

5.  Fisk  v.  Patton,  7  Utah  399.  —  In  Kentucky  it  has  been  held  that  a  debt  in 
'6,  Smith  v.  Cornelius,  41  W.  Va.  59.  excess  of  the  limit  prescribed  by  the  articles 

7.  Creditors. —  Force  v.  Age-Herald  Co.,  136  is,  as  to  the  excess,  invalid  as  against  other 
Ala.  271,  the  court  saying:  "This  right  is  creditors.  Bell,  etc.,  Co.  v.  Kentucky  Glass- 
confined  to  the  corporation  itself,  or  where  it  Works  Co.,  (Ky.  1898)  48  S.  W.  Rep.  440; 
refuses  to  act,  to  the  stockholder,  or,  in  a  Covington  First  Nat.  Bank  v.  D.  Kiefer  Milling 
proper  case,  to  the  state,"  Co.,  9s  Ky.  97, 
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but  its  officers  have  not  followed  the  mode  prescribed  by  law,  lienholders 
upon  the  property  embraced  in  the  incumbrance  may  not  avail  themselves  of 
the  infirmity.1 

Estoppel.  —  A  creditor  who  has  proceeded  against  a  corporation  which  has 
taken  over  the  property  and  franchises  of  another  corporation  and  obtained, 
upon  the  assumed  validity  of  the  transfer,  a  judgment  against  it,  may  not 
question  the  legality  of  the  transfer.2 

6.  Heirs  and  Next  of  Kin.  —  In  New  York  and  several  other  states  a  devise 
to  a  corporation  beyond  its  power  to  take  is  void,  and  may  be  attacked  by 
the  heirs  and  next  of  kin  of  the  testator.3  But  the  Supreme  Court  of  the 
United  States,  and  the  courts  of  a  few  other  jurisdictions,  hold  the  contrary, 
maintaining  that  such  restrictions  imposed  by  charter  can  be  taken  advantage 
of  only  by  the  state  in  a  direct  proceeding  instituted  for  that  purpose.4 

7.  Persons  Whose  Property  Rights  Invaded.  —  If  corporations  go  beyond  the 
powers  which  the  legislature  has  given  them,  and  in  a  mistaken  exercise  of 
those  powers  interfere  with  the  rights  of  property  of  others,  equity  is  bound 
to  interfere  by  injunction,  if  the  exigency  of  the  case  requires  it.5 

8.  Strangers  —  a.  Rule  Stated.  —  A  stranger  to  the  transaction,  and  to 
whom  the  corporation  owes  no  duty,  cannot  set  up  the  question  of  want  of 
authority  in  the  corporation.6 

For  instance,  where  a  corporation  takes  a  mortgage  to  secure  a  debt  owing 
to  it,'  or  gives  a  mortgage  as  security  for  a  debt  owing  by  it,8  a  third  person 
cannot  assail  the  transaction  on  the  ground  of  ultra  vires.  And  where  the 
disposition  of  the  property  of  a  corporation  is  not  objected  to  by  either 
stockholders  or  creditors,  no  one  else  may  object  unless  it  be  the  state  in 
some  proper  proceeding.9  A  person  whose  rights  are  not  injuriously  affected 
by  the  violation  of  its  charter  by  the  corporation,  and  whose  sole  interest  con- 
sists in  preventing  competition  between  the  corporation  and  himself,  cannot 
raise  the  question  of  ultra  vires  on  the  part  of  the  corporation.10  Stockholders 
in  a  company  whose  stock  is  bought  by  another  company  cannot  question  the 
title  or  right  of  the  latter.11 

1.  Campbell  v.  Argenta  Gold,  etc.,  Min.  Co.,  etc.,  R.  Co.  v.  Ellerman,  105  U.  S.  166;  Old 
51  Fed.  Rep.  1.  Colony  Trust  Co.  v.  Wichita,  123  Fed.  Rep. 

2.  Fogg  v.  Blair,  133  U.  S.  534-  762;  Collins  v.  Rea,  127  Mich.  273;  Baker  v. 

3.  Devise  to  Corporation.  —  Starkweather  v.  Northwestern  Guaranty  Loan  Co.,  36  Minn. 
American  Bible  Soc,  72  111.  50,  22  Am.  Rep.  185;  Belcher  Sugar  Refining  Co.  v.  St.  Louis 
133;  Church  of  Redemption  v.  Grace  Church,  Grain  Elevator  Co.,  101  Mo.  192;  State  Ins. 
68  N.  Y.  582;  Chamberlain  v.  Chamberlain,  43  Co.  v.  Farmers'  Mut.  Ins.  Co.,  65  Neb.  34; 
N.  Y.  424;  Matter  of  McGraw,  111  N.  Y.  66,  Jersey  City  Gas-light  Co.  v.  Consumers  Gas  Co., 
affirming  45  Hun  (N.  Y.)  354 ;  M'Cartee  v.  40  N.  J.  Eq.  432 ;  Rafferty  v.  Central  Traction 
Orphan  Asylum  Soc,  9  Cow.  (N.  Y.)  437,  18  Co.,  147  Pa.  St.  579,  30  Am.  St.  Rep.  763; 
Am.  Dec.  516;  Heiskell  v.  Chickasaw  Lodge,  Sparhawk  v.  Union  Pass.  R.  Co.,  54  Pa.  St. 
87  Tenn.  686.  401  ;  Camblos  v.  Philadelphia,  etc.,  R.  Co.,  4 

4.  Jones  v.  Habersham,  107  U.  S.  174;  In  re  Brews.  (Pa.)  563;  Taylor  v.  Callaway,  7  Tex. 
Stickney,  85  Md.  79,  60  Am.  St.  Rep.  308;  Civ.  App.  461. 

Hanson  v.  Little  Sisters  of  Poor,  79  Md.  440 ;  In  General  No  Private  Citizen  Has  the  Powe 

De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36.     But  to  Question,  by  resort  to  legal  proceedings,  the 

see  the  observations  of  Ch.  J.  Beasley  in  this  action  of  a  corporation  as  being  ultra  vires 

last  case  on  appeal  to  the  court  of  errors  and  where  he  has  no  other  interest  than  that  of  any 

appeals.     De  Camp  v.  Dobbins,  31  N.  J.  Eq.  other  citizen.     Starin  v.  Edson,  112  N.  Y.  206. 

690.                                                          •  7.  Smith  v.   Chadron  First  Nat.  Bank,  45 

5.  Delaware,  etc.,  Canal  Co.  v.  Camden,  etc.,  Neb.  444. 

R.  Co.,  16  N.  J.  Eq.  321.  8,  Beels  v.  North  Nebraska  Fair,  etc.,  Assoc., 

Actual  Damage  Necessary.  —  Erie  R.  Co.  v.  54  Neb.  226. 

Delaware,  etc.,  R.  Co.,  21  N.  J.  Eq.  283.  9.  Read  v.  Citizens'  St.  R.  Co.,  110  Tenn. 

Appropriation  of  Lands  —  Irreparable  Injury.  —  316. 

Whether  equity  will  restrain  by  injunction  the  10.  New  Orleans,  etc.,  R.  Co.  v.  Ellerman, 

permanent  appropriation  of  lands  by  a  corpora-  105  U.  S.  166.     And  see  Camblos  v.  Philadel- 

tion  acting  ultra  vires  in  the  absence  of  irrep-  phia,  etc.,  R.  Co.,  4  Brews.  (Pa.)  563,  4  Fed. 

arable  injury  was,  in  Erie  R.  Co.  v.  Delaware,  Cas.  No.  2,331. 

etc.,  P.  Co.,  21  N.  J.  Eq.  283,  left  undecided.  11.  Oelbermann  v.  New  York,  etc.,  R.  Co., 

0,  Strangers  May  Not  Object.  —  New  Orleans,  (Supm.  Ct.  Spec.  T.)  7  Misc.  (N.  Y.)  353,  )7, 
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Where  One  Bank,  in  Accordance  with  Its  Guaranty  to  another  bank  of  certain  checks, 
pays  a  check  and  becomes  assignee  thereof  after  the  insolvency  of  the  drawee, 
the  drawer  of  the  check  will  not  be  heard  to  say  that  the  guaranty  was  ultra 
vires  when  sued  by  the  bank.1 

If  a  Corporation  Be  Appointed  a  Trustee  to  execute  trusts  arising  under  a  will, 
which  are  in  themselves  valid  in  point  of  law,  neither  the  heirs  of  the  testator 
nor  any  other  private  person  can  inquire  into  or  contest  the  right  of  the 
corporation.2 

b.  Act  Amounting  to  Nuisance.  —  Where  a  private  suitor  complains 
of  ultra  vires  transactions  creating  a  public  nuisance  and  causing  special  and 
irreparable  injury  to  himself,  the  courts  will  afford  injunctive  relief.3 

9.  The  State  —  a.  In  General.  —  In  many  instances  the  doctrine  has  been 
recognized  very  explicitly  that  an  inquiry  into  a  violation  of  its  charter  by  a 
corporation  can  only  be  had  in  a  direct  proceeding,  instituted  for  the  purpose 
by  the  government,  and  not  by  individuals,  either  directly  or  collaterally,  to 
avoid  compliance  with  a  contract.4 

b.  Right  to  Restrain  Ultra  Vires  Acts.  —  The  better  opinion  seems 
to  be  that  equity. may  not,  in  the  absence  of  an  express  grant  of  jurisdiction, 
restrain  by  injunction,  at  the  suit  of  the  state,  the  bare  usurpation,  excess,  or 
abuse  of  corporate  powers ;  that  the  appropriate  remedy  of  the  state  in  such 
case  is  at  law  by  information  in  the  nature  of  a  quo  warranto.  In  order  to  sustain 
the  proceeding  in  equity,  it  must  be  made  to  appear  that  some  injury  to  the 
public  either  has  ensued,  or  is  likely  to  ensue,  from  the  ultra  vires  act.5  Now, 


Hun  (N.  Y.)  332.  And  see  In  re  Buffalo, 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  37  N.  Y. 
Supp.  1048;  Matthews  v.  Muchison,  15  Fed. 
Rep.  691. 

1.  Voltz  v.  National  Bank,  158  111.  532, 
affirming  57  111.  App.  360.  The  court  said: 
"  The  question  of  the  validity  of  such  guar- 
anty was  one  in  which  the  appellants  had  no 
interest,  and  it  is  a  matter  of  indifference 
to  them  whether  they  pay  the  First  National 
Bank  or  appellee." 

2.  Wade  v.  American  Colonization   Soc,  7 
Smed.  &  M.  (Miss.)  663,  45  Am.  Dec.  324. 

3.  Nuisances.  —  Seattle  Gas,  etc.,  Co.  v.  Citi- 
zens' Light,  etc.,  Co.,  123  Fed.  Rep.  588. 

4.  View  that  State  Alone  May  Object.  —  Grand 
Gulf  Bank  v.  Archer,  8  Smed.  &  M.  (Miss.) 
151  ;  Bank  of  Port  Gibson  v.  Nevitt,  6  Smed. 
&  M.  (Miss.)  513;  Fellows  v.  Commercial,  etc., 
Bank,  6  Rob.  (La.)  246 ;  Houston,  etc.,  R. 
Co.  v.  Shirley,  54  Tex.  125.  See  also  McCoy 
v.  Columbian  Exposition,  186  111.  356,  affirming 
87  111.  App.  505  ;  Vinegar  Co.  v.  Foehrenbach, 
148  N.  Y.  58.  And  see  the  cases  generally 
throughout  this  title. 

In  New  Orleans  Gas  Light  Co.  v.  Louisiana 
Light,  etc.,  Co.,  11  Fed.  Rep.  277,  where  it 
was  contended  by  counsel  that  the  corporate 
capacity  of  the  plaintiff  could  be  attacked  only 
by  the  state,  Pardee,  Cir.  J.,  said :  "  I  am 
inclined  to  think  that  where  defendants  are 
sued  on  rights  depending  upon  the  corporate 
capacity  of  the  complainant,  that  such  corpo- 
rate rights  may  be  attacked  as  a  means  of  de- 
feating the  suit." 

-Missouri  Cases.  —  In  St.  Louis  Drug  Co.  v. 
Robinson,  81  Mo.  26,  the  court  said:  "In  a 
line  of  decisions  of  this  court,  unbroken  ex- 
cept in  the  case  of  Matthews  v.  Skinker,  62 
Mo.  329,  it  has  been  held  that  the  question  of 
ultra  vires  can  only  be  raised  in  a  direct  pro- 
29  C.  of  L.— 6.  8 


ceeding  by  the  state  against  the  corporation, 
and  not  in  a  collateral  proceeding  by  another, 
except  when  the  charter  of  the  corporation  not 
only  specifies,  and,  therefore,  limits  it  to  the 
business  in  which  it  may  engage,  but  by  ex- 
press terms,  or  by  a  fair  implication  from  its 
term,  invalidates  transactions  outside  of  its 
legitimate  corporate  business.  Mclndoo  v.  St. 
Louis,  10  Mo.  577;  Chambers  v.  St.  Louis,  29 
Mo.  S43 ;  Pac.  R.  Co.  v.  Seely,  45  Mo.  212; 
Land  v.  Coffman,  50  Mo.  243.  Since  Matthews 
v.  Skinker,  supra,  was  decided,  announcing  a 
different  doctrine,  in  the  following  cases  this 
court  returned  to  the  doctrine  of  the  earlier 
cases.  A.  &  P.  R.  Co.  v.  St.  Louis,  66  Mo. 
228 ;  St.  Joe  Fire  &  M.  Ins.  Co.  v.  Hauck,  71 
Mo.  465  ;  Thornton  v.  Nat.  Ex.  Bank,  71  Mo. 
221  ;  Union  Nat.  Bank  v.  Hunt,  76  Mo.  439. 
The  judgment  of  this  court  in  Matthews  v. 
Skinker,  supra,  was  on  appeal  reversed  by  the 
Supreme  Court  of  the  United  States,  and  the 
doctrine  then  announced  by  that  court  is  in 
harmony  with  that  which  before  had  been 
uniformly,  and  has  since  been  repeatedly,  de- 
clared by  this  court."  And  see  the  cases  from 
this  jurisdiction  throughout  this  title. 

5.  Atty.-Gen.  v.  Great  Eastern  R.  Co.,  11  Ch. 
Div.  449. 

The  Leading  Case  upon  This  Question  in  the 

United  States  is  Atty.-Gen.  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  (N.  Y.)  371,  where  Chancellor 
Kent,  in  a  very  able  and  elaborate  opinion, 
after  a  thorough  discussion  of  the  question 
upon  principle,  and  an  extensive  examination 
of  the  earlier  authorities,  held  that  such  a  pro- 
ceeding could  not  be  maintained  to  restrain  an 
insurance  company  from  exercising  banking 
powers  in  violation  of  a  statute  of  New  York, 
but  that  the  proper  remedy  was  at  law  by  in- 
formation in  the  nature  of  a  quo  warranto. 
The  chancellor  said :  "If  a  charge  be  of  a 
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by  statute  in  some  of  the  states,  courts  < 
injunction  any  corporation  from  assumii 
or  privilege,  or  transacting  any  business 

criminal  nature,  or  an  offense  against  the  pub- 
lic, and  does  not  touch  the  enjoyment  of  prop- 
erty, it  ought  not  to  be  brought  within  the 
direct  jurisdiction  of  this  court,  which  was 
intended  to  deal  only  in  matters  of  civil  right 
resting  in  equity,  or  where  the  remedy  at  law 
was  not  sufficiently  adequate.  *  *  *  If  the 
defendants  are  carrying  on  banking  operations 
contrary  to  law,  they  ought,  undoubtedly,  to  be 
restrained,  but  I  cannot  be  of  opinion  that  the 
operation  is  such  a  mischief  or  public  nuisance 
as  to  require  the  immediate  and  extraordinary 
process  of  this  court  to  abate  it."  No  appeal 
appears  to  have  been  taken  from  this  decree, 
and  an  information  in  the  nature  of  a  quo 
warranto  was  thereupon  filed  and  sustained  by 
the  Supreme  Court  of  New  York,  and  judgment 
rendered  thereon  that  the  corporation  be  ousted 
from  the  franchise  which  it  had  usurped.  Peo- 
ple v.  Utica  Ins.  Co.,  is  Johns.  (N.  Y.)  358,  8 
Am.  Dec.  243,  followed  in  Atty.-Gen.  v. 
Niagara  Bank,  Hopk.  (N.  Y.)  354.  See  also 
Pixley  v.  Roanoke  Nav.  Co.,  75  Va.  325  ;  U.  S. 
v.  Union  Pac.  R.  Co.,  98  U.  S.  569- 

In  Atty.-Gen.  v.  Chicago,  etc.,  R.  Co.,  35  Wis. 
432,  an  injunction  was  granted  in  favor  of  the 
state,  acting  through  its  attorney-general,  to 
restrain  certain  railroad  companies  from  charg- 
ing tolls  for  the  transportation  of  passengers 
and  freight  in  excess  of  the  rates  allowed  by 
law.  Chief  Justice  Ryan,  who  delivered  the 
opinion  in  this  case,  assails  the  decision  of 
Chancellor  Kent  just  referred  to. 

Monopoly.  —  In  Atty.-Gen.  v.  Tudor  Ice  Co., 
104  Mass.  239,  6  Am.  Rep.  227,  Gray,  J.,  in  de- 
livering the  opinion  of  the  court,  said  :  "  The 
single  case  in  which  an  information  has  been 
sustained  in  an  English  Court  of  Chancery 
against  a  corporation  for  carrying  on  a  business 
beyond  its  corporate  powers  is  Atty.-Gen.  v. 
Great  Northern  R.  Co.,  1  Drew.  &  Sm.  154,  in 
which  Vice-Chancellor  Kindersley  in  i860  re- 
strained a  railway  company  from  trading  in 
coal  in  large  quantities,  upon  the  ground  that 
there  was  danger  that,  if  allowed  to  go  on,  it 
might  get  into  its  hands  the  coal  trade  of  the 
whole  district  from  or  through  which  its  rail- 
way ran,  and  thus  acquire  a  monopoly  injurious 
to  the  public.  That  case  is  evidently  the 
foundation  of  the  dictum  of  Vice-Chancellor 
Wood,  two  years  later,  in  Hare  v.  London,  etc., 
R.  Co.,  2  Johns.  &  H.  111." 

That  Vice-Chancellor  Kindersley  did  proceed 
upon  the  ground  that  the  question  involved  was 
a  matter  of  grave  damage  and  injury  to  the 
public  is  obvious  from  the  following  observa- 
tion. He  said :  "  Wherever  the  interests  of 
the  public  are  damnified  by  a  company  estab- 
lished for  any  particular  purpose  by  Act  of  Par- 
liament, acting  illegally  and  in  contravention  of 
the  powers  conferred  upon  it,  I  conceive  it  is 
the  function  and  the  duty  of  the  attorney-gen- 
eral to  protect  the  interests  of  the  public  by  an 
information."  Atty.-Gen.  v.  Great  Northern  R. 
Co.,  1  Drew.  &  Sm.  15^. 

In  Stockton  v.  Central  R.  Co.,  50  N.  J.  Eq. 
54,  a  New  Jersey  railway  company  leased  its 


}f  chancery  have  power  to  restrain  by 
lg  or  exercising  any  franchise,  liberty, 
not  allowed  by  its  charter,  and  in  the 

franchises  and  roads  to  a  similar  corporation  of 
another  state.  The  lease  was  not  only  unau- 
thorized, but  was  expressly  forbidden  by  law. 
Its  effect  was  to  combine  coal  producers  and 
carriers,  and  partially  to  destroy  competition  in 
the  production  and  sale  of  anthracite  coal,  a 
staple  commodity  of  the  state.  This  was  held 
to  be  a  corporate  excess  of  power  tending  to 
monopoly  and  the  public  injury,  and  might  well 
be  restrained  by  equity  at  the  suit  of  the  attor- 
ney-general. See  also  Pennsylvania  R.  Co.  v. 
Com.,  (Pa.  1886)  7  Atl.  Rep.  368;  Gulf,  etc., 
R.  Co.  v.  State,  72  Tex.  404,  13  Am.  St.  Rep. 
8iS. 

Extension  of  Powers  in  Unlawful  Direction 

In  Chicago  Fair  Grounds  Assoc.  v.  People,  60 
111.  App.  488,  it  was  held  that  an  injunction  will 
lie  in  a  suit  on  behalf  of  the  people  by  the  at- 
torney-general of  the  state  to  restrain  a  corpora- 
tion from  extending  its  power  in  an  unlawful 
direction. 

Public  Nuisance.  —  That  such  proceedings  may 
be  sustained  where  the  unauthorized  act 
amounts  to  a  public  nuisance,  requiring  imme- 
diate judicial  interference,  such  as  the  obstruc- 
tion of  highways  and  navigable  waters,  see 
Atty.-Gen.  v.  Shrewsbury  Bridge  Co.,  21  Ch.  D. 
752 ;  Atty.-Gen.  v.  Cockermouth  Local  Board, 
L.  R.  18  Eq.  172;  Atty.-Gen.  v.  Leeds,  L.  R.  5 
Ch.  583  ;  Atty.-Gen.  v.  Southampton,  1  Gift. 
363 ;  Ware  v.  Regent's  Canal  Co.,  3  De  G.  & 
J.  212;  Georgetown  v.  Alexandria  Canal  Co., 
12  Pet.  (U.  S.)  98;  Pennsylvania  v.  Wheeling, 
etc.,  Bridge  Co.,  13  How.  (U.  S.)  518;  District 
Atty.  v.  Lynn,  etc.,  R.  Co.,  16  Gray  (Mass.) 
242 ;  Atty.-Gen.  v.  Jamaica  Pond  Aqueduct 
Corp.,  133  Mass.  361  ;  Atty.-Gen.  v.  Boston 
Wharf  Co.,  12  Gray  (Mass.)  553;  Atty.-Gen.  v. 
Tudor  Ice  Co.,  104  Mass.  244,  6  Am.  Rep.  227  ; 
Thompson  v.  Patterson,  etc.,  R.  Co.,  9  N.  J. 
Eq.  526;  Atty.-Gen.  v.  Cohoes  Co.,  6  Paige  (N. 
Y.)  133,  29  Am.  Dec.  75s;  Com.  v.  Pittsburgh, 
etc.,  R.  Co.,  24  Pa.  St.  159,  62  Am.  Dec.  372. 

Obstruction  of  Road  —  Balance  of  Public  On 
venience.  —  It  has  been  held  that  where  a  rail- 
way company  has  diverted  its  road  ultra  vires, 
but  with  a  bona  fide  view  to  public  convenience, 
equity  will  not  compel  it  to  replace  the  road 
so  as  to  make  its  work  intra  vires,  if  the  result 
be  to  occasion  greater  inconvenience  to  the  pub- 
lic, or  to  the  complaining  section  of  the  public. 
Atty.-Gen.  v.  Ely,  etc.,  R.  Co.,  L.  R.  6  Eq.  106. 
Here  Lord  Romilly,  M.  R.,  said:  "I  decline 
to  interfere  by  injunction,  either  ordinary  or 
mandatory ;  but  as  I  think  that  the  attorney- 
general  ought  not  to  be  prevented  from  proceed- 
ing to  abate  any  obstruction  or  nuisance  which 
he  may  consider  to  exist  on  the  highway  or  on 
the  parish  road  in  question,  I  shall  dismiss  the 
information  without  costs,  and  without  preju- 
dice to  the  attorney-general  taking  such  steps 
nt  law,  by  way  of  indictment  or  otherwise,  as 
he  may  think  proper." 

Public  Corporations  —  Where  Public  Interests 
Involved.  —  The  attorney-general  may  sue  to 
restrain  public  corporations  from  acting  ultra 
vires  where  public  interests  are  involved.  Atty.- 
Volume  XXIX. 


Who  May  Object 


ULTRA  VIRES. 


to  Ultra  Vires  Acts. 


same  manner  to  restrain  any  individuals  from  exercising  any  corporate  rights, 
privileges,  or  franchises  not  granted  to  them  by  the  law  of  the  state.1 

c.  Right  to  Forfeit  Charter  —  (i)  Tacit  Condition  of  the  Gra7it. — 
The  right  of  the  state  to  revoke  corporate  franchises  for  misuser  or  nonuser  has 
been  said  to  be  "the  common  law  of  the  land  and  a  tacit  condition  annexed 
to  the  creation  of  every  corporation."  2  The  subject  of  forfeiture  of  corporate 
charters  on  the  ground  of  mere  nonuser  does  not  find  a  proper  place  in  this 
article.  Moreover,  the  principles  governing  the  subject  have  been  fully  treated 
in  other  parts  of  this  work.3 

(2)  Judicial  Discretion. — Where  a  corporation  has  been  guilty  of  acts 
which  are  made  by  statute  a  cause  of  forfeiture,  and  the  state  by  its  proper 
representative  demands  a  judgment  of  dissolution  on  account  thereof,  the  court 
has  no  discretion  to  refuse  such  judgment  upon  the  ground  that  public  or 
private  interest  would  be  better  subserved  by  preserving  the  existence  of  the 
corporation.4  But  in  other  cases  it  seems  that  the  court  is  invested  with  dis- 
cretion to  determine  whether  judgment  of  ouster  of  the  franchise  to  be  a 
corporation  shall  be  rendered,  or  whether  the  corporation  shall  be  ousted 
merely  of  the  particular  power  illegally  assumed,  and  ordinarily  the  latter 
course  will  be  adopted  if  the  public  good  is  sufficiently  protected  thereby  and 
does  not  demand  the  former.5 


Gen.  v.  West  Hartlepool  Imp.  Com'rs,  L.  R.  10 
Eq.  152;  Ewing  v.  Board  of  Education,  72  Mo. 
440;  State  v.  Saline  County  Ct.,  51  Mo.  350, 
11  Am.  Rep.  454;  People  v.  New  York,  32  Barb. 
(N.  Y.)  35,  affirmed  32  Barb.  (N.  Y.)  102; 
Atty.-Gen.  v.  New  York,  3  Duer  (N.  Y.)  159. 
See  also  Injunctions,  vol.  16,  p.  337;  Mu- 
nicipal Corporations,  vol.  20,  p.  1123. 

1.  Statutes.  —  Chicago  L.  Ins.  Co.  v.  Needles, 
113  U.  S.  574;  People  v.  Ballard,  134  N.  Y. 
269  (reviewing  the  legislation  of  the  state  upon 
the  subject  of  the  jurisdiction  of  chancery  over 
corporations)  ;  Atty.-Gen.  v.  Chenango  Bank, 
Hopk.  (N.  Y.)  598;  Verplanck  v.  Mercantile 
Ins.  Co.,  1  Edw.  (N.  Y.)  88 ;  Bank  Com'rs  v. 
Buffalo  Bank,  6  Paige  (N.  Y.)  497;  Atty.-Gen. 
v .  Niagara  Bank,  Hopk.  (N.  Y.)  354  ;  State  v. 
Merchants'  Ins.,  etc.,  Co.,  8  Humph.  (Tenn.) 
235. 

The  Texas  Constitution,  art.  4,  §  22,  providing 
that  the  attorney-general  shall  especially  inquire 
into  the  charter  rights  of  all  private  corporations, 
and  in  the  name  of  the  state  take  such  action 
in  the  courts  as  may  be  proper  to  prevent  any 
private  corporation  from  exercising  any  power, 
etc.,  unauthorized  by  law,  is  held  to  authorize 
that  officer  to  maintain  such  a  suit  only  when 
the  public  interest  will  be  subserved  thereby, 
and  does  not  extend  to  restraining  the  unlawful 
action  on  the  part  of  the  corporation  which  will 
affect  only  private  interests.  State  v.  Farmers' 
L.  &  T.  Co.,  81  Tex.  530;  State  v.  Kennedy,  81 
Tex.  553. 

2.  Forfeiture.  —  Terrett  v.  Taylor,  9  Cranch 
(U.  S.)  43,  per  Story,  J.  And  the  same  high 
authority  in  another  case  said  that  a  corporn- 
tion  by  the  very  terms  and  nature  of  its  politi- 
cal existence  is  subject  to  dissolution  by  for- 
feiture of  its  franchises  for  wilful  misuser  or 
nonuser.  Mumma  v.  Potomac  Co.,  8  Pet.  (U. 
S.)  287. 

And  in  Com.  v.  Commercial  Bank,  28  Pa.  St. 
389,  the  court  said :  "  It  is  now  well  settled 
by  numerous  authorities  that  it  is  a  tacit  con- 
dition of  a  grant  of  incorporation  that  the 
grantees  shalf  act  up  to  the  end  or  design  for 
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which  they  were  incorporated ;  and  hence, 
through  neglect  or  abuse  of  its  franchises,  a 
corporation  may  forfeit  its  charter,  as  for  con- 
dition broken,  or  for  a  breach  of  trust.  Angell 
&  Ames  on  Corp.,  p.  660." 

Classes  of  Forfeiture.  —  In  People  v.  Dashaway 
Assoc.,  84  Cal.  114,  it  was  said  that  the  cases* 
of  forfeiture  may  be  divided  into  two  classes  : 
First,  cases  of  perversion,  as  where  a  corpora- 
tion does  an  act  inconsistent  with  the  nature, 
and  destructive  of  the  end  and  purposes,  of  the 
giant.  In  these  cases,  unless  the  perversion  is 
such  as  to  amount  to  an  injury  to  the  public, 
who  are  interested  in  the  franchise,  it  will  not 
work  a  forfeiture.  Second,  cases  of  usurpa- 
tion, as  where  a  corporation  exercises  powers 
and  privileges  which  it  has  no  right  to  exercise. 
In  this  class  of  cases  the  question  of  forfeiture 
is  not  dependent,  as  in  the  former,  upon  any  in- 
terest of,  or  injury  to,  the  public.  See  also 
Harris  v.  Mississippi  Valley,  etc.,  R.  Co.,  51 
Miss.  605  ;  Commercial  Bank  v.  State,  6  Smed. 
&  M.  (Miss.)  617;  People  v.  Hillsdale,  etc., 
Turnpike  Co.,  2  Johns.  (N.  Y.)  190;  State  v. 
Kill  Buck  Turnpike  Co.,  38  Ind.  71. 

A  Stockholder  may  not  enforce  a  forfeiture 
on  the  ground  that  the  corporation  is  a  trust 
and  is  engaged  in  an  unlawful  business.  Co- 
quard  v.  National  Linseed  Oil  Co.,  171  111.  480. 

3.  See  the  title  Dissolution  of  Corpora- 
tions, vol.  g,  p.  544. 

4.  Judicial  Discretion.  —  State  v.  Pennsyl- 
vania, etc.,  Canal  Co.,  23  Ohio  St.  121  ;  State 
v.  Oberlin  Bldg.,  etc.,  Assoc.,  35  Ohio  St.  258. 
See  also  State  v.  Minnesota  Cent.  R.  Co.,  36 
Minn.  246  ;  People  v.  Northern  R.  Co.,  53  Barb. 
(N.  Y.)  98;  People  v.  Fishkill,  etc.,  Plank  Road 
Co.,  27  Barb.  (N.  Y.)  445. 

5.  Central,  etc.,  Road  Co.  v.  People,  5  Colo. 
39;  State  v.  Lincoln  Trust  Co.,  144  Mo.  562; 
People  v.  Rensselaer,  etc.,  R.  Co.,  15  Wend.  (N. 
Y.)  113,  30  Am.  Dec.  33;  State  v.  Ironton  Gas 
Co.,  37  Ohio  St.  45 ;  State  v.  Southwestern 
Transp.,  etc.,  Co.,  23  Ohio  St.  166;  State  v. 
Cincinnati,  etc.,  R.  Co.,  47  Ohio  St.  130;  State 
v.  Greenville  Bldg.,  etc.,  Assoc.,  29  Ohio  St.  92; 
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(3)  Intention  to  Violate  Charter. —  No  mere  intention  or  purpose  on  the 
part  of  a  corporation  to  violate  its  duty  can  constitute  ground  for  forfeiture  of 
its  charter.    Its  officers  and  managers  have,  like  individuals,  a  locus  pcenitentice.x 

(4)  Negligent  or  Mistaken  Excess  of  Pozver.  —  A  mere  negligent  or  mis- 
taken excess  of  power  by  the  corporation  will  not  of  itself  warrant  a  judgment 
of  forfeiture.3 

(5)  Conduct  of  Mere  Agents.  —  When  a  corporation  has  given  instructions 
to  its  agents,  in  accordance  with  its  charter,  for  their  guidance  in  the  conduct 
of  its  business  as  prescribed  by  that  instrument,  violation  of  the  instructions 
by  the  mere  agents,  without  the  knowledge,  connivance,  acquiescence,  or 
approbation  of  the  corporation,  affords  no  ground  for  forfeiture.3 

(6)  Foreign  Corporations.  —  The  courts  of  one  state  may  not  revoke  or 
annul  a  corporate  charter  granted  by  the  laws  of  another  state,  but  they  may 
withdraw  franchises  granted  to  such  a  corporation  by  their  own  state,  when 
justified  by  the  facts,  and,  by  injunction  or  otherwise,  prevent  the  corporation 
carrying  on  business  therein  in  violation  of  its  laws.4 

(7)  Illustrations  of  Rule  —  Monopolies.  —  The  charter  of  a  corporation  enter- 
ing into  a^trust  combination,  the  object  of  which  is  to  destroy  competition  in 
an  article  of  commerce  and  create  a  monopoly  therein,  is  subject  to  forfeiture, 
as  such  an  act,  besides  being  ultra  vires,  is  against  public  policy,  as  being  in 
restraint  of  trade.5 

Alienation  of  Franchises.  —  Corporations  of  a  quasi-public  character,  such  as 
railway,  turnpike,  telegraph,  and  gas  companies,  may  not,  in  the  absence  of 
special  authority,  dispose  of  their  property  or  franchises  in  any  way  calculated 
to  disable  them  from  discharging  their  duties  to  the  public,  and  for  such  acts 
their  charters  are  subject  to  forfeiture.® 

Where  a  Bank  Had  Wilfully  and  Repeatedly  Violated  a  Prohibition  in  Its  Charter  against 
dealing  in  promissory  notes,  and  making  loans  at  a  greater  rate  of  discount 
than  that  specified  therein,  the  charter  was  declared  forfeited.7 

State  v.   Farmers'  College,  32  Ohio  St.  487;  than  was  allowable,  through  a  mistaken  Hea  of 

State  v.  Standard  L.  Assoc.,  38  Ohio  St.  281  ;  its  powers,  was  not  a  fatal  abuse  of  its  charter. 

State  v.  Middleburg  Mut.  Aid,  etc.,  Assoc.,  38  See  also   State  v.   Consolidated  Coal   Co.,  46 

Ohio    St.    300 ;  State   v.    Oberlin    Bldg.,    etc.,  Md.  1  ;  People  v.  Kingston,  etc.,  Turnpike  Road 

Assoc.,  35  Ohio  St.  258;  State  v.  People's  Mut.  Co.,  23  Wend.  (N.  Y.)  193,  35  Am.  Dec.  551. 

Ben.  Assoc.,  42  Ohio  St.  579;  State  v.  Essex  3.  Tuscaloosa  Scientific,  etc.,  Assoc.  v.  State, 

Bank,  8  Vt.  489.  58  Ala.  54. 

Repeated  and  Wilful  Violations.  —  In  Com.  v.  4.   Foreign    Corporations.  ■ —  Society,  etc.,  v. 

Commercial  Bank,  28  Pa.  St.  383,  where  the  New  Haven,  8  Wheat.  (U.  S.)  464;  Importing, 

bank  had  repeatedly  and  wilfully  violated  a  pro-  etc.,  Co.  v.  Locke,  50  Ala.  335  ;  State  v.  Fidel- 

hibition  in  its  charter  against  dealing  in  prom-  ity,  etc.,  Co.,  77  Iowa  648  ;  Talbott  v.  Fidelity, 

issory  notes,  and  making  loans  at  more  than  a  etc.,  Co.,  74  Md.  536  ;  State  v.  Fidelity,  etc., 

specified    rate    of    discount,    the    court    said :  Ins.  Co.,  39  Minn.  538 ;  Merrick  v.  Van  Sant- 

"  We  have  no  doubt  that  a  violation  of  the  char-  voord,   34   N.   Y.   208  ;    Silver  Lake  Bank  v. 

ter  in  either  of  these  particulars  defeats  the  North,  4  Johns.   Ch.   (N.  Y.)   373;   State  v. 

chief  object  of  the  grant  and  is  good  ground  for  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St.  440,  34  Am. 

demanding    judgment    of    forfeiture.      These  St.  Rep.  573,  37  Am.  &  Eng.  Corp.  Cas.  583; 

abuses  are  of  such  magnitude  and  affect  the  State  v.  Western  Union  Mut.  L.  Ins.  Co.,  47 

public  so  injuriously  that  when  wilfully  per-  Ohio  St.  167;  East  Line,  etc.,  R.  Co.  v.  State, 

sisted  in  it  becomes  a  duty  of  high  obligation  75  Tex.  451  ;  State  v.  Boston,  etc.,  R.  Co.,  25 

on  the  part  of  those  in  authority  rigidly  to  en-  Vt.  433.     See  generally  the  title  Foreign  Cor- 

force  the  forfeiture."  porations,  vol.  13,  p.  834. 

1.  Mere  Intention  to  Violate.  —  Com.  v.  Pitts-  5.  State  v.  Nebraska  Distilling  Co.,  29  Neb. 
burg,  etc.,  R.  Co.,  58  Pa.  St.  26.  Here  it  was  700.  See  the  title  Monopolies  and  Corporate 
said  by  Sharswood,  J.,  that  "  it  would  be  un-  Trusts,  vol.  20,  p.  844. 

just,  before  the  act  was  consummated,  to  visit  6.  Com.   v.    Tenth    Massachusetts  Turnpike 

the  corporate  body  itself  with  the  extreme  pen-  Corp.,  5  Cush.  (Mass.)  509  ;  State  v.  Pawtuxet 

alty  of  civil  death  and  confiscation."     See  aho  Turnpike  Co.,  8  R.  I.  521,  94  Am.  Dec.  123; 

State  v.  Kingan,  51  Ind.  142;  State  v.  Beck,  81  East  Line,  etc.,  R.  Co.  v.  State,  75  Tex.  434. 

Ind.  500.  And  see  State  v.  Atchison,  etc.,  R.  Co.,  24  Neb. 

2.  Mistake  or  Negligence.  —  For  example,  in  143,  8  Am.  St.  Rep.  164.     And  see  the  title 
State  v.  Merchants'  Ins.,  etc.,  Co.,  8  Humph.  Corporations  (Private),  vol.  7,  p.  620. 
(Tenn.)  235,  it  was  held  that  the  action  of  the  7.  Com.  v.  Commercial  Bank,  28  Pa.  St.  383. 
respondent  in  loaning  money  at  a  higher  rate  An  Ohio  Statute  (66  Ohio  Laws  125,  126), 
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Miscellaneous  Instances.  —  And  judgment  of  ouster  was  rendered  against  an 
insurance  company  for  doing  a  banking  business  without  authority  and  in 
violation  of  a  general  statute  restraining  unauthorized  banking.1  So  if  a  bank 
makes  loans  to  its  directors3  or  keeps  its  principal  place  of  business  and  its 
books  and  records  out  of  the  state,  in  violation  of  statute,3  it  is  subject  to 
forfeiture.  It  has  been  held  that  if  a  bank's  corporate  existence  is  fixed  by 
its  charter  in  a  specified  city  or  town,  any  attempt  to  exercise  elsewhere  those 
powers  which  are  essential  corporate  franchises  will  be  illegal  and  subject  it 
to  forfeiture.4  If  a  corporation,  formed  under  a  general  statute  authorizing 
incorporation  for  any  legal  purpose  except,  among  others  mentioned,  that  of 
insurance,  attempts  to  transact  the  business  of  life  insurance,  it  may  be  pro- 
ceeded against  for  usurping  powers  not  conferred  by  law.5 

(8)  Waiver.  —  The  state  may  exact  the  forfeiture  of  corporate  rights  or 
waive  it,  as  may  seem  best  to  it  for  the  public  interests.  The  waiver  may  be 
implied  or  express,  as  by  subsequent  legislative  acts  recognizing  the  continued 
existence  of  the  corporation.6  The  state  may  not  be  estopped  from  instituting 


authorized  incorporation  for  the  purpose  of 
building  and  repairing  steamboats.  A  corpo- 
ration formed  under  this  statute  undertook  to 
build  and  maintain  wharves.  It  was  held  that 
the  statute  did  not  authorize  incorporation  for 
such  a  purpose,  and  judgment  of  ouster  from 
doing  such  business  was  rendered.  State  v. 
Southwestern  Transp.,  etc.,  Co.,  23  Ohio  St. 
166.  Subsequently  the  company  persisted  in 
conducting  this  forbidden  business,  and  in  a 
second  suit  judgment  of  forfeiture  was  ren- 
dered against  it.  State  v.  McCoy,  unreported, 
cited  in  Gaff  v.  Fleshner,  33  Ohio  St.  454. 

1.  People  v.  Utica  Ins.  Co.,  15  Johns.  (N. 
Y.)  358,  8  Am.  Dec.  243. 

2.  Bank  Com'rs  v.  Buffalo  Bank,  6  Paige  (N. 
Y.)  497- 

3.  State  v.  Milwaukee,  etc.,  R.  Co.,  45  Wis. 
579- 

4.  People  v.  Oakland  County  Bank,  1  Dougl. 
(Mich.)  282.  See  also  Thompson  v.  Waters, 
25  Mich.  242,  12  Am.  Rep.  243  ;  Underwood  v. 
Waldron,  12  Mich.  91  ;  Detroit  F.  &  M.  Ins. 
Co.  v.  Judge,  23  Mich.  494. 

5.  Golden  Rule  v.  People,  118  111.  492. 

6.  Waiver.  —  State  v.  Mississippi,  etc.,  R. 
Co.,  20  Ark.  495  ;  People  v.  Los  Angeles  Elec- 
tric R.  Co.,  91  Cal.  338;  Snell  v.  Chicago,  133 
111.  413  ;  Farnsworth  v.  Lime  Rock  R.  Co.,  83 
Me.  440 ;  Chesapeake,  etc.,  Canal  Co.  v.  Balti- 
more, etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  127; 
Com.  v.  Union  F.,  etc.,  Ins.  Co.,  5  Mass.  230, 

4  Am.  Dec.  50 ;  State  v.  Minnesota  Cent.  R. 
Co.,  36  Minn.  262 ;  People  v.  Ulster,  etc.,  R. 
Co.,  128  N.  Y.  240;  People  v.  Bristol,  etc., 
Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  222 ; 
People  v.  Kingston,  etc.,  Turnpike  Road  Co., 
23  Wend.  (N.  Y.)  193,  35  Am.  Dec.  551  ; 
Central  Crosstown  R.  Co.  v.  Twenty-third  St. 
R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  54  How. 
Pr.  (N.  Y.)  168;  People  v.  Manhattan  Co., 
9  Wend.  (N.  Y.)  351  ;  Atty.-Gen.  v.  Petersburg, 
etc..  R.  Co.,  6  Ired.  L.  (28  N.  Car.)  456. 

Illustrations.  —  In  State  v.  Real  Estate  Bank, 

5  Ark.  596,  41  Am.  Dec.  109,  it  was  held  that 
if,  after  an  act  has  been  done  by  a  bank,  which 
is  ground  for  forfeiture,  the  legislature  directs 
the  governor  to  borrow  money  from  the  bank, 
knowing  the  ground  of  forfeiture  to  exist,  this 
constitutes  a  waiver  of  the  forfeiture. 
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In  Thomas  v.  West  Jersey  R.  Co.,  101  U.  S. 
71,  a  railroad  company  incorporated  and  doing 
business  under  the  laws  of  New  Jersey  leased 
its  road  and  franchises.  The  lease  was  held  to 
be  ultra  vires  and  void.  While  the  lease  was 
in  operation  an  act  was  passed  by  the  New 
Jersey  legislature  making  it  unlawful  for  "  di- 
rectors, lessees,  or  agents  "  of  that  road  to 
charge  more  than  specified  rates.  It  was 
argued  that  the  use  of  the  word  "  lessees " 
operated  a  ratification  of  the  lease,  but  this 
was  negatived  by  the  court  in  the  following 
language :  "  It  is  not  by  such  an  incidental 
use  of  the  word  '  lessees  '  in  an  effort  to  make 
sure  that  all  who  collected  fares  should  be 
bound  by  the  law,  that  a  contract,  unauthor- 
ized by  the  charter  and  forbidden  by  public 
policy,  is  to  be  made  valid  and  ratified  by  the 
state." 

In  People  v.  Phoenix  Bank,  24  Wend.  (N.  Y.) 
43i,  35  Am.  Dec.  634,  it  is  held  that  where  by 
the  act  incorporating  a  bank  the  legislature 
reserves  the  power  of  annually  appointing  one 
of  the  directors  of  the  institution,  and  an  in- 
formation in  the  nature  of  a  quo  warranto  is 
filed  against  it  for  a  misuser  of  its  franchises, 
an  appointment  of  a  director  by  the  governor 
and  the  senate  subsequently  to  the  filing  of  the 
information  is  not  a  waiver  of  the  forfeiture. 
The  legislature  alone  may  waive  such  for- 
feiture. 

And  where,  in  quo  warranto  proceedings  to 
oust  a  foreign  insurance  company  from  the 
right  to  do  business  prohibited  by  the  laws  of 
Ohio,  the  defense  was  set  up  that  the  offense 
had  been  condoned  by  the  issue  of  a  certificate 
to  the  offending  corporation  by  the  Ohio  super- 
intendent of  insurance,  Minshall,  J.,  said : 
"  We  are  all  of  the  opinion  that  the  issuing  of 
a  license  to  a  foreign  insurance  company  to  do 
a  judicial  act,  and  *  *  *  is  not  a  bar  to  a 
proceeding  against  it  in  quo  warranto,  where 
it  is  found  to  be  exercising  any  of  the  fran- 
chises of  the  state  without  authority  of  law." 
State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St. 
440,  34  Am.  St.  Rep.  573  ;  37  Am.  &  Eng.  Corp. 
Cas.  583.  See  also  State  v.  Fidelity,  etc.,  Ins. 
Co.,  39  Minn.  538. 

Curative  Legislation.  —  Where  a  corporate  act 
is  invalid  for  want  of  legislative  assent  the 
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quo  warranto  proceedings  against  a  private  corporation  for  the  usurpation  of 
rights  and  franchises,  upon  the  ground  that  it  has  been  recognized  as  a 
corporation  by  a  municipality  of  the  state.' 

Estoppel  to  Deny  Corporate  Power.  —  In  order  to  estop  the  state  to  deny,  because 
of  legislative  enactment  and  recognition,  that  a  corporation  possesses  a 
certain  power,  it  must  appear  not  only  that  the  provisions  of  the  enactment 
are  inconsistent  with  the  state's  contention,  but  that  the  corporation  acted  on 
the  faith  of  such  recognition  and  that  it  would  be  an  injury  to  it  to  permit 
the  state  to  assume  an  opposite  position.2 

Effect  of  Waiver.  —  The  waiver  of  the  right  to  claim  forfeiture  confers  no  new 
rights  upon  the  corporation.  It  is  merely  the  surrender  by  the  sovereign  of  a 
right  reserved  to  itself  upon  the  original  grant.3 

10.  The  Federal  Government.  —  In  the  case  of  an  illegal  combination  in 
restraint  of  interstate  commerce,  within  the  meaning  of  the  Act  of  Congress 
of  July  2,  1890,  known  as  the  "  Anti-trust  Act,"  formed  by  the  merger  of  two 
railroad  companies  into  another  corporation,  which  latter  was  to  be  the 
holder  or  custodian  of  the  shares  of  stock  of  the  constituent  companies,  such 
holding  corporation  may,  in  a  suit  in  the  United  States  Circuit  Court  brought 
by  the  attorney-general,  be  enjoined  from  voting  the  stock,  from  attempting 
to  exercise  any  control  or  influence  over  the  acts  of  the  constituent  companies; 
and  the  latter  from  paying  any  dividends  to  the  holding  company  on  account 
of  any  of  the  stock  held  by  it.* 

XII.  Ratification  of  Ultra  Vires  Acts  —  1.  Acts  in  Excess  of  Officers' 
Authority.  —  It  seems  to  be  universally  agreed  that  a  stockholder  may,  by 
reason  of  his  acquiescence,  be  estopped  from  complaining  of  acts  performed 
by  corporate  officers  which  are  in  excess  of  their  authority  but  intra  vires  the 
corporation.  Such  acts  are  generally  governed  by  the  rules  applicable  to 
principal  and  agent,  or  by  an  analogous  principle  adopted  in  reference  to  con- 
tracts under  the  statute  of  frauds,  where,  though  the  contract  may  not  be 
binding  ab  initio,  it  may  still  become  so  by  the  subsequent  action  of  the 
parties.5 

legislature  may  waive  the  objection  and  ratify  corporation  may  subsequently  engage  in  any 
such  act  by  a  subsequent  statute.  In  re  business  authorized  by  such  later  and  amenda- 
Buffalo,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  37  tory  act.  People  v.  Ottawa  Hydraulic  Co.,  115 
N.  Y.  Supp.  1048.  111.  281. 

But  the  ultra  vires  act  of  a  corporation  can-         4.   "Northern  Securities''  Cases.  —  Northern 
not    be    validated    by    subsequent    legislative      Securities  Co.  v.  U.  S.,  193  U.  S.  197. 
action  of  one  of  the  two  states  from  which  it  In  the  case  brought  by  the  State  of  Minne- 

derives  its  existence;  neither  state  having  ex-  sota  against  the  same  company  it  was  held 
elusive  jurisdiction  over  the  corporation.  Fisk  that  the  intention  of  the  "  Anti-Trust  Act " 
v.  Chicago,  etc.,  R.  Co.,  53  Barb.  (N.  Y.)  513.      was  to  "limit  direct  proceedings  in  equity  to 

1.  Atty.-Gen.  v.  Hanchett,  43  Mich.  436.  prevent   and   restrain   such   violations   of  the 

2.  State  v.  Lincoln  Trust  Co.,  144  Mo.  562.      Anti-Trust  Act  as  cause  injury  to  the  general 

3.  Matter  of  New  York  El.  R.  Co.,  70  N.  Y.  public,  or  to  all  alike,  merely  from  the  sup- 
338.  Here  it  was  held  that  a  legislative  act  •  prcssion  of  competition  in  trade  and  commerce 
waiving  the  right  to  claim  the  forfeiture  of  the  among  the  several  states  and  with  foreign 
railroad's  charter  was  not  in  violation  of  a  nations,  to  those  instituted  in  the  name  of  the 
constitutional  prohibition  against  laws  con-  United  States,  under  the  fourth  section  of  the 
ferring  exclusive  franchises,  etc.  act,  by  district  attorneys  of  the  United  States, 

But  Where  a  Corporation  Engages  in  Another  acting  under  the  direction  of  the  attorney- 
and  Entirely  Different  Business  from  that  con-  general ;  thus  securing  the  enforcement  of  the 
templated  by  its  charter,  so  that  there  is  ground  act,  so  far  as  direct  proceedings  in  equity  are 
for  forfeiture,  if  the  legislature,  during  the  concerned,  according  to  some  uniform  plan, 
existence  of  such  ground  of  forfeiture,  passes  operative  throughout  the  entire  country." 
a  law  amending  the  act  under  which  it  was  Minnesota  v.  Northern  Securities  Co.,  194  U. 
organized,  in  which  its  corporate  existence  is      S.  48. 

clearly  recognized,  its  acquisitions  confirmed,         5.  Officers' Acts  in  Excess  of  Their  Authority. — 

its  powers  enlarged  and  new  ones  conferred,  Dimpfell  v.  Ohio,  etc.,  R.  Co.,  110  U.  S.  209; 
so  as  to  embrace  its  business  as  then  con-  Perry  v.  Simpson  Waterproof  Mfg.  Co.,  37 
ducted,  such  amendatory  act  will,  in  effect,  Conn.  520 ;  Hazlehurst  v.  Savannah,  etc.,  R. 
constitute  a  new  charter  and  operate  as  a  Co.,  43  Ga.  13;  Cozart  v.  Georgia  R.,  etc.,  Co., 
waiver  of  any  cause  of  forfeiture,  and  the      54  Ga.  384;  Bradley  v.  Ballard,  55  111.  413,  8 
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2.  Acts  Affecting  Stockholders  Only.  —  According  to  some  authorities,  when 
a  corporation  does  an  act  neither  malum  in  se  nor  malum  prohibitum,  though 
there  is  a  want  of  power  under  the  charter  to  do  it,  and  which  affects  the 
interests  of  the  stockholders  only,  the  act  may  become  binding  by  the  assent 
of  the  stockholders  so  that  strangers  to  the  stockholders  dealing  in  good  faith 
with  the  corporation  will  be  protected  in  a  reliance  upon  such  corporate  act.1 
By  other  authorities  this  doctrine  is  denied  on  the  ground  that  if  there  is  no 
power  to  enter  into  the  transaction  originally,  there  is  no  power  to  confirm 
and  ratify  it  subsequently;  that  no  amount  of  acquiescence  will  make  valid  an 
invalid  act.2  It  is  not  necessary  to  the  maintenance  of  the  first  view  stated 
to  contend  that  the  unauthorized  transaction  is  validated  by  the  acquiescence 
of  stockholders.  Conceding  that  it  remains  invalid,  it  is  quite  another  matter 
whether,  after  long  acquiescence  by  stockholders,  they  should  be  allowed  to 
take  advantage  of  such  invalidity.3 

3.  Acts  Affecting  the  Public.  —  When  the  public  is  concerned  to  keep  a 
corporation  within  the  limit  of  the  powers  given  to  it  by  its  charter,  assent  of 
the  stockholders  to  an  act  outside  the  charter  will  be  of  no  avail.  The  state 
through  its  proper  officers  may  at  any  time  commence  proceedings  to  prevent 
such  act  or  to  annul  it.4 


Am.  Rep.  656 ;  Thompson  v.  Lambert,  44  Iowa 
239 ;  Scott  v.  Jackson  First  Free  Methodist 
Church,  50  Mich.  528;  McNab  v.  McNab,  etc., 
Mfg.  Co.,  62  Hun  (N.  Y.)  18;  Ashhurst's  Ap- 
peal, 60  Pa.  St.  290 ;  Watts's  Appeal,  78  Pa. 
St.  370 ;  Emerson  v.  New  York,  etc.,  R.  Co., 

14  R.  I.  sss,  affirming  Boston,  etc.,  R.  Corp.  v. 
New  York,  etc.,  R.  Co.,  13  R.  I.  260.  See 
also  Miller  v.  Washington  South.  R.  Co.,  11 
Wash.  414.  See  generally  Agency,  vol.  1,  p. 
33i. 

1.  Acts  Affecting  Stockholders —  United  States. 
—  Upton  v.  Jackson,  1  Flipp.  (U.  S.)  413,  28 
Fed.  Cas.  No.  16,802;  Matthews  v.  Murchison, 

15  Fed.  Rep.  691 ;  Taylor  v.  South,  etc.,  Ala- 
bama R.  Co.,  4  Woods  (U.  S.)  575. 

Georgia.  —  Alexander  v.  Searcy,  81  Ga.  546, 
12  Am.  St.  Rep.  337. 

Kentucky.  —  Browning  v.  Mullins,  (Ky. 
1890)  13  S.  W.  Rep.  427. 

Missouri.  —  Singer  v.  St.  Louis,  etc.,  R.  Co., 
6  Mo.  App.  427. 

New  York.  —  Bissell  v.  Michigan  Southern, 
etc.,  R.  Co.,  22  N.  Y.  269 ;  McDermott  v.  Harri- 
son, 56  Hun  (N.  Y.)  640;  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  159;  Sheldon  Hat  Blocking 
Co.  v.  Eickemeyer  Hat  Blocking  Mach.  Co., 
90  N.  Y.  607  ;  New  Britain  Nat.  Bank  v.  A.  B. 
Cleveland  Co.,  91  Hun  (N.  Y.)  447,  affirmed 
without  opinion  158  N.  Y.  722;  Skinner  v. 
Smith,  134  N.  Y.  240;  Hollins  v.  St.  Paul,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  9  N.  Y.  Supp. 
909. 

See  also  Coquard  v.  National  Linseed  Oil 
Co.,  171  111.  480. 

A  stockholder  will  not  be  heard  to  impeach 
corporate  transactions  in  which  he  either  ex- 
pressly or  tacitly  acquiesced.  Steinway  v. 
Steinway,  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N. 
Y.)  43. 

Stockholders  Who  Have  Lain  By  and  Permitted 
a  Large  Expenditure  to  Be  Made  in  contraven- 
tion of  the  rights  for  which  they  contend  can- 
not invoke  the  summary  interference  of  the 
court.  Great  Western  R.  Co.  v.  Oxford,  etc., 
R.  Co.,  3  De  G.  M.  &  G.  341. 

(  8 


If  the  Officers  of  a  Purely  Private  Business  Cor- 
poration Do  an  Unauthorized  Act,  or  incur  in- 
debtedness, which  would  not  create  a  corporate 
liability,  the  stockholders  may  subsequently 
ratify  and  so  validate  the  transaction.  Mar- 
tin v.  Niagara  Falls  Paper  Mfg.  Co.,  122  N. 
Y.  165. 

2.  View  that  Ultra  Vires  Act  Incapable  of  Rati-< 
fication. —  Germania  Safety  Vault,  etc.,  Co.  v. 
Boynton,  71  Fed.  Rep.  797,  37  U.  S.  App.  602. 

In  Ashbury  R.  Carriage,  etc.,  Co.  v.  Riche,  L. 
R.  7  H.  L.  653,  where  the  contract  was  ex- 
pressly prohibited  by  statute,  it  was  held  that 
the  contract  "  being  in  its  inception  void,  as 
beyond  the  provisions  of  the  statute,  it  cannot 
be  ratified  even  by  the  assent  of  the  whole  body 
of  shareholders,"  The  Lord  Chancellor  (Lord 
Cairns)  said :  "  If  the  shareholders  of  this 
company  could  not  ab  ante  have  authorized  a 
contract  of  this  kind  to  be  made,  how  could 
they  subsequently  sanction  the  contract,  after 
it  had,  in  point  of  fact,  been  made  ?  *  *  * 
It  appears  to  me  that  it  would  be  perfectly  fatal 
to  the  whole  scheme  of  legislation  to  which  I 
have  referred,  if  you  were  to  hold  that,  in  the 
first  place,  directors  might  do  that  which  even 
the  whole  company  could  not  do,  and  that  then, 
the  shareholders  finding  out  what  had  been 
done,  could  sanction  subsequently,  what  they 
could  not  antecedently  have  authorized."  See 
also  Martin  v.  Zellerbach,  38  Cal.  300,  99  Am. 
Dec.  365 ;  Lucas  v.  White  Line  Transfer  Co., 
70  Iowa  550,  59  Am.  Rep.  449;  Taymouth  Tp. 
v.  Koehler,  35  Mich.  22.  Neither  the  directors 
nor  shareholders  can  waive  the  provisions  of  a 
statute  forbidding  the  directors  from  being  con- 
cerned in  certain  contracts  with  the  corpora- 
tion. Barton  v.  Port  Jackson,  etc.,  Plank  Road 
Co.,  17  Barb.  (N.  Y.)  397. 

3.  See  Alexander  v.  Searcy,  81  Ga.  545,  12 
Am.  St.  Rep.  337. 

4.  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y. 
159;  Hill  v.  Cincinnati  Hotel  Co.,  11  Ohio  Dec. 
(Reprint)  281,  25  Cine.  L.  Bui.  425.  And  see 
the  cases  cited  in  the  preceding  subdivision  of 
this  section. 
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4.  Form  and  Manner  of  Ratification  —  a.  Express  Ratification.  —  Rati- 
fication by  a  shareholder  of  acts  ultra  vires,  where  ratification  is  possible,  may, 
of  course,  be  express.1  Participation  by  a  shareholder  in  the  transaction 
complained  of  will  constitute  a  bar  to  relief.3  But  it  has  been  held  that 
although  a  director  by  his  presence  and  vote  assented  to  the  contract  in  ques- 
tion, yet  being  an  illegal  contract  and  one  that  should  be  set  aside,  he,  as 
stockholder,  might  be  allowed  to  set  up  its  illegality.3 

b.  Implied  Ratification  —  (i)  Rule  Stated.  —  It  is  not  essential  that 
there  be  some  positive  act  on  the  part  of  the  stockholder  in  order  that  he 
may  be  precluded  from  personally  contesting  the  corporate  enterprise 
complained  of.    His  intelligent  though  tacit  assent  thereto  is  sufficient.4 


1.  Express  Ratification.  —  Poole  v.  West 
Point  Butter,  etc.,  Assoc.,  30  Fed.  Rep.  513. 

In  In  re  New  Zealand  Banking  Corp.,  L.  R. 
3  Ch.  131,  the  directors  of  a  company,  whose 
capital  was  three  hundred  thousand  pounds, 
divided  into  three  thousand  shares  of  one  hun- 
dred pounds  each,  made  an  unauthorized  issue 
of  one  thousand  additional  shares  beyond  their 
capital.  They  subsequently  called  general  meet- 
ings, at  which  resolutions  were  passed  extend- 
ing, as  it  was  competent  for  the  company  to  do, 
in  that  manner,  under  its  articles  of  associa- 
tion, its  capital  to  six  hundred  thousand  pounds. 
It  was  held  (reversing  the  decision  of  the  mas- 
ter of  the  rolls),  that  the  issu;  of  the  one 
thousand  shares,  although  originally  ultra  vires, 
was  confirmed  by  these  resolutions. 

In  Phosphate  of  Lime  Co.  v.  Green,  L.  R.  7 
C.  P.  43,  the  company  was  expressly  prohibited 
from  purchasing  its  own  shares.  The  directors 
entered  into  an  agreement  with  a  stockholder 
amounting  to  a  purchase  of  his  shares.  It  was 
held  that  this  arrangement,  which  had  been 
carried  out,  could  not  be  set  aside,  as  it  had 
been  ratified  by  the  shareholders. 

In  regard  to  this  case  Mr.  Brice  says  :  "  The 
marginal  note  says  '  the  directors  [were  pro- 
hibited, etc.],'  but  this  is  wrong;  it  was  'the 
company,'  though  the  decision  apparently  pro- 
ceeded upon  the  other  supposition.  If  not.  if 
it  decided  that  the  company,  notwithstanding, 
could  ratify  a  purchase  of  its  own  shares,  al- 
though it  had  no  power  to  do  this,  then  the 
case  is  directly  contrary  to  numerous  other  de- 
cisions. See  ante,  p.  95.  Indeed,  in  any  view, 
the  decision  seems  to  be  bad,  unless  the  pro- 
ceedings were  ultra  vires  in  the  narrow  sense 
only."  Green's  Brice's  Ultra  Vires  (2d  Am. 
ed.),  p.  548,  note. 

2.  Where  Stockholder  Participate  —  Barr  v. 
Pittsburgh  Plate  Glass  Co.,  51  Fed.  Rep.  33; 
Venner  v.  Atchison,  etc.,  R.  Co.,  28  Fed.  Ren. 
581  ;  Parsons  v.  Joseph,  92  Ala.  406 ;  Battelle 
v.  Northwestern  Cement,  etc.,  Pavement  Co.,  37 
Minn.  89  ;  Clarke  v.  Omaha,  etc.,  R.  Co.,  4  Neb. 
458;  Baird  v  Midvale  Steel  Works,  12  Phila. 
(Pa.)  255,  34  Leg.  Int.  (Pa.)  12;  McCampbell 
v.  Fountain  Head  R.  Co.,  (Tenn.  1903)  77  S. 
W.  Rep.  1070;  Rio  Grande  Cattle  Co.  v.  Burns, 
82  Tex.  50. 

In  Mills  v.  Central  R.  Co.,  41  N.  J.  Eq.  1, 

it  was  held  that  where  one  of  two  trustees, 
who  held  stock  of  the  defendant  as  part  of  their 
trust  funds,  merely  expressed  an  opinion  favor- 
able to  the  lease  of  the  defendant's  road  to  an- 
other, but  refused  to  vote  for  a  resolution  by 
the  stockholders  directing  the  officers  to  make 
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the  lease,  and  subsequently  voted  against  ratify- 
ing it,  he  was  not  estopped  by  acquiescence 
from  assailing  its  validity. 

In  Mowrey  v.  Indianapolis,  etc.,  R.  Co.,  4 
Biss.  (U.  S.)  78,  it  was  held  that  if  a  member 
of  the  board  of  directors  is  present  at  the  adop- 
tion of  a  resolution,  and  aware  of  what  is  being 
done,  and  does  not  object,  he  must  be  presumed 
to  have  assented  to  it ;  but  if  such  proceeding 
is  simply  preliminary  to  a  decision  by  a  subse- 
quent vote  of  the  shareholders  on  the  consoli- 
dation of  the  company  with  another  company, 
which  can  only  be  ultimately  decided  by  the 
vote  of  all  the  shareholders  and  not  of  the 
board  of  directors,  such  consent  so  given  by  a 
director,  who  is  also  a  shareholder,  will  not  pre- 
clude him  from  subsequently  objecting  to  the 
consolidation. 

3.  Shepaug  Voting  Trust  Cases,  60  Conn.  553. 

4.  Implied  Ratification  —  Acquiescence.  — 
Evans  v.  Smallcombe,  L.  R.  3  H.  L.  256  ;  Terry 
v.  Eagle  Lock  Co.,  47  Conn.  161. 

Elements  of  Acquiescence.  —  In  Mallory  v. 
Mallory  Wheeler  Co.,  61  Conn.  131,  38  Am.  & 
Eng.  Corp.  Cas.  120,  Andrews,  C.  J.,  said: 
"  Ratification  ordinarily  requires  some  positive 
assertive  act.  Howell  v.  McCrie,  36  Kan.  636, 
59  Am.  Rep.  584.  In  order  that  acquiescence 
alone  should  become  ratification,  the  delay  must 
be  so  long  continued  that  it  can  be  accounted 
for  only  on  the  theory  that  there  has  been  some 
affirmative  act.  Evans  v.  Smallcombe,  L.  R. 
3  H.  L.  249;  Derby  v.  Ailing,  40  Conn.  410. 
The  distinction  is  perhaps  of  no  consequence  in 
this  case.  The  real  claim  is  that  the  defendant 
by  long  delay  has  lost  all  right  to  avail  itself 
of  the  original  invalidity  in  the  plaintiff's  con- 
tract. Whether  it  is  called  ratification,  or 
waiver,  or  acquiescence,  or  estoppel,  makes 
no  very  great  difference.  But  before  such 
right  can  be  lost  in  either  of  the  ways  men- 
tioned, certain  conditions  must  exist.  The  de- 
lay must  have  been  unreasonable.  Lewin  on 
Trusts  (Am.  ed.)  495,  496 ;  Indianapolis  Roll- 
ing Mill  v.  St.  Louis,  etc.,  R  Co.,  120  U.  S.  256  ; 
Sherman  v.  Fitch,  98  Mass.  64.  The  stock- 
holders must  have  had  an  opportunity  to  act 
and  to  act  with  perfect  freedom.  De  Bussrhe 
v.  Alt,  8  Ch.  D.  286 ;  Sayers  v.  Collyer,  28  Ch. 
D.  103  ;  Kempson  v.  Ashbee,  L.  R.  10  Ch.  15  ; 
Allore  v.  Jewell,  94  U.  S.  512;  Hoxie  v.  Home 
Ins.  Co.,  32  Conn.  40,  85  Am.  Dec.  240  ;  Hoff- 
man Steam  Coal  Co.  v.  Cumberland  Coal,  etc., 
Co.,  16  Md.  456,  77  Am.  Dec.  311.  And  have 
been  fully  advised  of  all  the  material  facts  in 
the  case.  Albion  Steel,  etc.,  Co.  v.  Martin,  1 
Ch.  D.  580 ;  Imperial  Mercantile  Credit  Assoc. 
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(2)  Mere  Delay  without  Knowledge.  —  In  accordance  with  a  familiar  gen- 
eral rule,  delay  in  objecting,  without  more,  will  not  constitute  acquiescence. 
In  addition  to  the  element  of  delay,  there  must  be  the  element  of  knowledge, 
actual  or  constructive,  of  the  material  facts  and  circumstances  of  the 
transaction.1 

(3)  Delay  with  Knowledge.  —  After  knowledge  of  the  transaction  may  be 
imputed  to  the  shareholder,  the  length  of  delay  on. his  part  that  will  constitute 
a  bar  must  depend  largely,  if  not  entirely,  upon  the  circumstances  of  each  case. 
He  certainly  will  not  be  permitted  to  wait  until  events  have  shown  whether 
ratification  or  repudiation  is  the  more  profitable,  but  he  must  act  with  dili- 
gence, and  before  the  act  of  which  he  complains  has  become  the  foundation 
of  rights  or  equities  which  must  be  overthrown  in  order  to  extend  relief  to 
him.2 


v.  Coleman,  L.  R.  6  Ch.  558  ;  Phosphate  of  Lime 
Co.  v.  Green,  L.  R.  7  C.  P.  43 ;  Twin-Lick  Oil 
Co.  v.  Marbury,  91  U.  S.  587;  Kelley  v.  New- 
buryport,  etc.,  Horse  R.  Co.,  141  Mass  496; 
Gould  v.  Blodgett,  61  N.  H.  115;  Lewin  on 
1  rusts  (Am.  ed.)  597." 

When  the  Stockholders  Neglect  Promptly  and 
Actively  to  Condemn  the  Unauthorized  Act,  and  to 
seek  judicial  redress  after  knowledge  of  the 
committal  of  it,  this  will  be  deemed  an  acquies- 
cence in  it,  and  if  innocent  third  parties  have 
been  led  thereby  to  put  themselves  in  a  position 
from  which  they  could  not  be  taken  without  loss 
if  the  act  were  held  invalid,  the  stockholders 
will  be  estopped  from  questioning  it.  Sheldon 
Hat  Blocking  Co.  v.  Eickemeyer  Hat  Blocking 
Mach.  Co.,  90  N.  Y.  607;  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  159. 

Where  Third  Parties  Have  Dealt  with  the 
Company,  relying  in  good  faith  upon  the  exist- 
ence of  corporate  authority  to  do  an  act,  it 
is  not  needed  that  there  be  an  express  assent 
thereto  on  the  part  of  stockholders  to  work  an 
equitable  estoppel  upon  them.  Their  conduct 
may  have  been  such,  though  negative  in  char- 
acter, as  to  be  taken  for  an  acquiescence  in  the 
act ;  and  when  harm  would  come  to  such  third 
persons  if  the  act  were  held  invalid,  the  stock- 
holders are  estopped  from  questioning  it.  Kent 
v.  Quicksilver  Min.  Co.,  78  N.  Y.  159. 

1.  Knowledge  Essential.  —  Gilman,  etc.,  R. 
Co.  v.  Kelly,  77  111.  426  ;  Stokes  v.  Delrick,  75 
Md.  256 ;  Bi-Spool  Sewing  Mach.  Co.  v.  Acme 
Mfg.  Co.,  153  Mass.  404;  Kelley  v.  Newbury- 
port,  etc.,  Horse  R.  Co.,  141  Mass.  496. 

Statements  of  the  Rule. —  In  Evans  v.  Small- 
combe,  L.  R.  3  H.  L.  249,  Lord  Chelmsford 
said :  "  Length  of  time  may,  in  many  cases, 
materially  assist  in  establishing  the  presump- 
tion of  acquiescence  in  an  act  which  requires 
confirmation  to  give  it  validity ;  but  then  it  is 
not  time,  but  acquiescence,  which  changes  what 
would  otherwise  be  a  void  act  into  a  valid  one." 

A  shareholder  must  be  considered  to  be  fully 
informed  of  the  powers  given  to  directors  by 
the  deed  of  association  to  which  he  is  either 
actually  or  constructively  a  party;  but  he  is 
not  bound  to  know,  and  practically  he  rarely 
does  know,  whether  the  directors  are  acting 
within  or  exceeding  the  scope  of  the  authority 
intrusted  to  them.  Therefore,  as  your  lord- 
ships lately  held  in  the  case  of  Spackman  v. 
Evans,  L.  R.  3  H.  L.  171,  where  the  directors 
had  exceeded  their  powers  in  allowing  certain 
shareholders  to  forfeit  their  shares  and  retire 
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from  the  company,  the  acquiescence  of  the  re- 
maining shareholders  was  not  to  be  presumed, 
in  the  absence  of  proof  of  actual  knowledge,  or 
of  means  of  knowledge  of  which  they  had  neg- 
lected to  avail  themselves."  Lord  Chelmsford, 
in  Downes  v.  Ship,  L.  R.  3  H.  L.  343. 

"  It  is  a  most  essential  proposition,  to  be 
rigidly  enforced,  that  in  these  joint-stock  com- 
panies absent  shareholders  should  never  be 
bound  to  do  anything  more  than  to  assume  that 
the  directors  are  doing  their  duty,  unless  in 
cases  where  they  are  informed  that,  although 
the  directors  have  not  intended  to  defraud  the 
company,  yet,  exercising  powers  not  legally  con- 
ferred upon  them,  they  have  gone  beyond  what 
they  ought  to  do.  If,  with  knowledge  of  that 
fact,  the  shareholders  remain  a  long  time  and 
take  no  step  whatever,  still  more  if  they  so 
remain  while  great  alterations  are  going  on  in 
the  company,  they  must  be  taken  to  have  retro- 
spectively sanctioned  what  has  been  done." 
Lord  Cranworth  in  Houldsworth  v.  Evans,  L. 
R.  3  H.  L.  263. 

In  In  re  Agriculturist  Cattle  Ins.  Co.,  L.  R. 
1  Ch.  169,  Lord  Cranworth,  L.  C,  said  :  "  That 
such  a  proceeding  could  not  have  been  sup- 
ported if  questioned  at  the  time  it  originally 
tcok  place  was  hardly  contested.  But  if  so, 
lapse  of  time  makes  no  difference,  for  there  is 
nothing  to  show  that  any  of  the  other  share- 
holders, still  less  that  all  of  them,  were 
aware  of  what  had  been  done.  It  is  said  that 
by  examining  books  and  accounts  open  to  their 
inspection,  and  consulting  the  lists  of  share- 
holders, as  published  from  time  to  time,  any 
shareholder  might  have  discovered  the  truth. 
This  is  not  to  my  apprehension  very  clear,  but 
even  supposing  it  to  be  so,  that  is  not  sufficient. 
It  is  no  part  of  the  duty  of  a  shareholder  to 
look  into  the  management  of  the  business.  He 
has  a  right,  acting  on  the  terms  of  the  deed, 
to  leave  the  management  in  the  hands  of  those 
to  whom  he  has  confided  it,  and  to  assume 
that  they  are  doing  their  duty.  It  is  not  enough 
to  show  that  they  might  have  become  ac- 
quainted with  the  mismanagement  of  their 
affairs.     It  must  be  shown  that  they  did  so." 

2.  Period  of  Delay  —  England.  —  Gregory  v. 
Patchett,  33  Beav.  595  ;  Ffooks  v.  South  West- 
ern R.  Co.,  1  Smale  &  G.  142  (a  delay  of  one 
year  was  held  to  be  fatal)  ;  In  re  Pinto  Silver 
Min.  Co.,  8  Ch.  D.  273  (three  years)  ;  Burt  v. 
British  Nation  L.  Assur.  Assoc..  4  De  G.  &  J. 
158  (two  years)  ;  Graham  v.  Birkenhead,  etc., 
R.  Co.,  2  Macn.  &  G.  146  (eighteen  months)  ; 
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(4)  Acceptance  of  Benefits.  —  Acceptance  by  the  stockholder  of  the  benefits 
and  fruits  of  the  transaction,  with  full  knowledge,  will  disentitle  him  to  relief.1 

(5)  Effect  as  to  Future  Similar  Acts.  —  The  fact  that  the  complaining 
stockholders,  after  full  knowledge  of  the  grounds  of  the  complaint,  or  full 
opportunity  to  acquire  such  knowledge,  acquiesced  in  the  acts  complained  of, 


.:ay   v.    Chaplin,   2    Russ.    126  (forty-seven 

years). 

United  States.  —  Dimpfell  v.  Ohio,  etc.,  R. 
Co.,  no  U.  S.  209  (three  years  and  eight 
months)  ;  Leo  v.  Union  Pac.  R.  Co.,  19  Fed. 
Rep.  283 ;  Taylor  v.  South,  etc.,  Alabama  R. 
Co.,  13  Fed.  Rep.  152. 

Georgia.  —  Alexander  v.  Searcy,  81  Ga.  546, 
12  Am.  St.  Rep.  337  (fifteen  years). 

Illinois.  —  Chetlain  v.  Republic  L.  Ins.  Co., 
86  111.  220  (two  years). 

Massachusetts.  —  Peabody  v.  Flint,  6  Allen 
(Mass.)  52  (three  years). 

Minnesota.  — ■  Stewart  v.  Erie,  etc.,  Transp. 
Co.,  17  Minn.  372. 

Missouri.  —  Kitchen  v.  St.  Louis,  etc.,  R.  Co., 
69  Mo.  224  (five  years)  ;  Descombes  v.  Wood, 
91  Mo.  196,  60  Am.  Rep.  239  (four  years). 

Nciu  Hampshire.  —  Boston,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  65  N.  H.  393  (two 
years) . 

New  Jersey. —  Rabe  v.  Dunlap,  51  N.  J.  Eq. 
40. 

Neiv  York.  — ■  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  159  (four  years)  ;  Seymour  v.  Spring 
Forest  Cemetery  Assoc.  (Supm.  Ct.  Gen.  T.) 
19  N.  Y.  Supp.  94. 

North  Carolina.  —  Moore  v.  Silver  Valley 
Min.  Co.,  104  N.  Car.  534. 

Pennsylvania.  —  Watts's  Appeal,  78  Pa.  St. 
370  ;  Ashhurst's  Appeal,  60  Pa.  St.  290. 

Tennessee.  —  McCampbell  v.  Fountain  Head 
R.  Co.,  (Tenn.  1903)  77  S.  W.  Rep.  1070. 

Texas.  —  International,  etc.,  R.  Co.  v.,  Bre- 
mond,  53  Tex.  96  (two  years). 

"  But  It  Is  to  a  Dissentient  Stockholder  that  the 
Relief  Is  Granted,  and  to  a  stockholder  who 
comes  with  diligence  to  assert  his  rights.  If 
a  stockholder  assents  to  acts  ultra  vires,  or, 
although  not  originally  or  expressly  assenting, 
has  for  an  unreasonable  time  acquiesced,  and 
lias  permitted  them  to  go  unquestioned,  so  that 
other  parties  who  have  acted  upon  the  faith  of 
them  (as,  for  instance,  by  making  large  ex- 
penditures of  money),  would  suffer  great  in- 
jury from  their  repudiation,  a  court  of  equity 
would  not  easily  be  induced  to  grant  relief  at 
the  instance  of  such  stockholder."  Stewart 
v.  Erie,  etc.,  Transp.  Co.,  17  Minn.  372. 

To  Entitle  Stockholders  to  the  Summary  Inter- 
ference of  the  Court  they  must  apply  so  recently 
after  the  doing  of  the  acts  complained  of  that 
the  court  may  stop  or  undo  the  wrong  to  them 
without  doing  equal  or  greater  wrong  to  some 
other  person  ;  in  other  words,  if  the  stockholder 
seeks  protection  against  the  consequence  of  an 
ultra  vires  act  he  must  ask  'for  it  with  suffi- 
cient promptness  to  enable  the  court  to  do 
justice  to  him  without  doing  injustice  to  others. 
Levin  v.  Chicago  Gas  Light,  etc.,  Co.,  64  111. 
Ap"  ?03. 

Fail"-e  cf  Mem^"  to  Obient  to  By-law.  — 
In  Kolff  v.  St.  Paul  Fuel  Exch.,  48  Minn.  215, 
it  was  held  that  mere  failure  of  a  shareholder 
to  object  to  certain  by-laws,  which  were  ultra 


vires  the  corporation,  until  an  attempt  was 
made  to  enforce  them  against  him,  did  not  pre- 
clude him  from  objecting  to  them,  especially  as 
it  did  not  appear  that  others  had  been  misled 
by  his  silence. 

"  Means  of  Knowledge.  "  —  In  some  cases  it 
has  been  said  that  "  the  means  of  knowledge 
are  the  same  thing  in  effect  as  knowledge  it- 
self." See  Phosphate  of  Lime  Co.  v.  Green, 
L.  R.  7  C.  P.  43;  Wood  v.  Carpenter,  101  U.  S. 
143  :  Taylor  v.  South,  etc.,  Alabama  R.  Co.,  4 
\.oods  (U.  S.)  584. 

Delay  of  Eleven  and  a  Half  Years.  —  In  Chicago 
v.  Cameron,  120  111.  448,  it  was  held  that  where 
no  attempt  is  made  to  enforce  the  payment  of 
bonds  of  a  railroad  company  wrongfully  de- 
livered for  other  than  a  corporate  purpose,  a 
delay  of  eleven  and  a  half  years  in  the  bring- 
ing of  a  suit  by  the  stockholders  to  cancel  and 
set  aside  the  bonds  and  the  deed  of  trust  given 
to  secure  their  payment,  was  not  a  bar  to  the 
relief  sought. 

Delay  of  Fifty-four  Days.  —  In  Mills  v.  Central 
R.  Co.,  41  N.  J.  Eq.  12,  it  was  said:  "If  a 
stockholder,  in  order  to  save  his  rights  in  such 
a  case  as  this,  is  bound  to  bring  suit,  a  delay 
of  fifty-four  days  in  bringing  it  is  not,  under 
such  circumstances  as  this  case  presents,  laches. 
Sixty  days  is  the  time  given  by  the  statute  for 
filing  an  answer  to  a  bill,  and  surely  he  may, 
without  forfeiting  his  rights,  take  as  much 
time  to  prepare  his  bill  as  the  defendants 
would  have  by  law  to  put  in  their  answer.  If 
a  stockholder  whose  rights  are  disregarded  and 
trampled  under  foot  makes  reasonable  haste  to 
bring  suit  it  is  enough." 

1.  Accepting  Benefits.  —  Branch  v.  Jesup,  106 
U.  S.  469  ;  Venner  v.  Atchison,  etc.,  R.  Co.,  28 
Fed.  Rep.  581  ;  Campbell  v.  Argenta  Gold,  etc., 
Min.  Co.,  51  Fed.  Rep.  1  ;  Parsons  v.  Joseph, 
92  Ala.  406  ;  Alexander  v.  Searcy,  8,1  Ga.  546, 
12  Am.  St.  Rep.  337;  Tyrell  v.  Cairo,  etc.,  R. 
Co.,  7  Mo.  App.  294 ;  McNab  v.  McNab,  etc., 
Mfg.  Co.,  62  Hun  (N.  Y.)  18,  affirmed  133  N. 
Y.  687 ;  West  Salem  Land  Co.  v.  Montgomery 
Land  Co.,  89  Va.  192  ;  Horton  v.  Long,  2  Wash. 
435,  26  Am.  St.  Rep.  867. 

But  the  receipt  of  money  as  a  part  of  the 
earnings  of  a  corporation  is  no  ratification  of 
acts  of  business  carried  on  outside  of  the  cor- 
poration without  knowledge  of  him  who  is 
sought  to  be  charged  with  them  that  the  money 
came  from  such  business.  Central  City  Sav. 
Bank  v.  Walker,  66  N.  Y.  429.  See  also  Bald- 
win v.  Burrows,  47  N.  Y.  199. 

Estoppel  of  Stockholder  as  Against  Corporation. 
—  Venner  v.  Atchison,  etc.,  R.  Co.,  28  Fed. 
R.p.  581. 

Where    Corporation    Retains    Benefits.  —  A 

stockholder,  it  has  been  held,  is  estopped  to 
dispute  the  validity  of  stock  issued  by  the  cor- 
poration in  exchange  for  certain  property,  so 
long  as  the  corporation  retains  the  property. 
Buford  v.  Keokuk  Northern  Line  Packet  Co., 
69  Mo.  611,  affirming  3  Mo.  App.  159. 
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Dofinitionc. 


does  not  debar  them  from  objecting  to  the  continuance  of  such  acts.1 

5.  Transferee  of  Shares.  —  A  transferee  of  shares  with  notice  that  the  prior 
holder  was  precluded  from  objecting  by  reason  of  laches,  is  bound  by  the  same 
disqualification ;  but  a  transferee  in  good  faith  and  without  notice  is  not  thus 
barred.* 


UMPIRE.  (See  also  the  title  Arbitration  and  Award,  vol.  2,  p.  71a) 
—  An  umpire,  in  the  common  signification  of  the  word,  is  one  who  is  to  decide 
a  controversy  in  case  others  cannot  agree.8 

UN.  (See  also  Unlawful  —  Unlawfully,  post.)  —  The  prefix  "  un  "  is 
placed  before  past  passive  participles  to  indicate  the  absence  of  the  condition 
or  state  expressed  by  the  participles.4 

UNABLE.  —  See  note  5. 

UNADJUSTED.  —  See  note  6. 

UNANIMOUS  CONSENT.  —  See  the  title  ORDINANCES,  vol.  21,  p.  961. 
UNAPPROPRIATED.  —  See  APPROPRIATE  — APPROPRIATION,  vol.  2,  p.  514. 
UNAUTHORIZED.  —  See  note  7. 

UNAVOIDABLE,  UNAVOIDABLE  ACCIDENT,  ETC.  (See  also  ACCIDENT, 
vol.  1,  p.  272;  Inevitable  Accident  or  Casualty,  vol.  16,  p.  242;  and  the 
title  Act  OF  God,  vol.  I,  p.  584.)  —  "  Unavoidable  "  means  incapable  of  being 
shunned  or  prevented ;  inevitable.8 


1.  Effect  as  to  Future  Conduct.  —  Irvine  v. 
Union  Bank,  2  App.  Cas.  366 ;  George  v.  Cen- 
tral R.,  etc.,  Co.,  101  Ala.  607.  See  also 
Bloxam  v.  Metropolitan  R.  Co.,  L.  R.  3  Ch. 
337.  But  in  Wood  v.  Boney,  (N.  J.  1891)  21 
Atl.  Rep.  574,  it  was  held  that  a  shareholder 
may  not  object  to  a  meeting  of  the  directors  on 
the  ground  that  it  was  held  beyond  the  state 
of  the  company's  incorporation,  it  appearing 
that  he  attended  the  previous  meetings,  nearly 
all  of  which  were  held  at  the  same  place,  and 
made  no  objection. 

2.  Rule  as  to  Transferees. —  Ffooks  v.  South 
Western  R.  Co.,  1  Smale  &  G.  142;  Ashbury  v. 
Watson,  28  Ch.  D.  56 ;  Brown  v.  Duluth,  etc., 
R.  Co.,  53  Fed.  Rep.  889 ;  Venner  v.  Atchison, 
etc.,  R.  Co.,  28  Fed.  Rep.  581 ;  Parsons  v. 
Joseph,  92  Ala.  403  ;  Matter  of  Syracuse,  etc., 
R.  Co.,  91  N.  Y.  1  ;  Kent  v.  Quicksilver  Min. 
Co.,  78  N.  Y.  159;  Hollins  v.  St.  Paul,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T)  9  N.  Y.  Supp. 
909 ;  McCampbell  v.  Fountain  Head  R.  Co., 
(Tenn.  1903)  77  S.  W.  Rep.  1070.  And  with 
greater  reason  is  a  transferee  estopped  where 
his  transferor  not  only  long  acquiesced  in  but 
derived  profits  from  the  transaction.  Da 
Ponte  v.  Louisiana  State  Lottery  Co.,  1  La.  L. 
J.  184,  6  Fed.  Cas.  No.  3.569. 

3.  Umpire.  —  Keans  v.  Rankin,  2  Bibb  (Ky.) 
88;  Tylers.  Webb,  10  B.  Mon.  (Ky.)  123.  See 
also  Rogers  v.  Corrothers,  26  W.  Va.  244. 

In  Bassett  v.  Cunningham,  9  Gratt.  (Va.)  687, 
it  was  said  :  "  An  umpire  means  a  sole  arbi- 
trator, one  who  is  to  make  an  end  of  the  matter, 
if  the  others  cannot." 

So  a  testator  may  appoint  his  executor  as 
umpire  to  decide  disputed  questions  as  to  his 
intentions.  American  Board  of  Com'rs,  etc.,  v. 
Ferry,  15  Fed.  Rep.  700. 

4.  Un.  —  Webst.  Diet.,  quoted  in  Tomlinson  v. 
Ayres,  117  Cal.  568. 

5.  Unable  to  Support  Himself  —  In  an  action 
on  a  covenant  to  support  a  person  when  unable 
to  support  himself,  it  was  held,  where  it  appeared 


that  the  beneficiary  had  a  pension  of  ninety-six 
dollars  a  year  and  one  hundred  and  seventy- 
three  dollars  in  money  and  notes  on  hand,  that 
he  was  not  unable  to  support  himself  within 
the  meaning  of  the  covenant.  Burcham  v. 
Burcham,  12  Ind.  App.  625. 

6.  Unadjusted.  —  In  Richardson  v.  Woodbury, 
43  Me.  214,  it  was  said:  "The  term  unad- 
justed, as  applied  to  a  demand,  signifies  that 
the  amount  is  uncertain  —  not  agreed  upon." 

7.  Unauthorized.  —  A  statute  forbade  an  un- 
authorized person  to  keep  a  ferry  or  to  trans- 
port passengers  for  pay  within  ten  miles  of  any 
authorized  ferry.  The  charter  of  a  railroad 
authorized  it  to  transport  its  passengers  and 
freight  across  a  river  at  or  near  G.  It  was  held 
that  the  railroad  was  not  an  unauthorised 
person  within  the  meaning  of  the  above  statute. 
Pugh  v.  Raleigh,  etc.,  R.  Co.,  Phil.  L.  (61  N. 
Car.)  359. 

Unauthorized  by  Law.  —  In  Fire  Dept.  v. 
Stanton,  28  N.  Y.  App.  Div.  336,  it  was  said : 
"  The  words  '  unauthorized  by  law,'  when- 
ever they  thus  occur,  do  not  mean  '  prohibited 
by  law.'  They  simply  refer  to  acts  which  are 
not  done  under  direct  statutory  authority." 

8.  Unavoidable.  —  State  v.  Lewis,  107  N.  Car. 
978. 

Unavoidable  Accidents.  —  In  Dygert  v.  Brad- 
ley, 8  Wend.  (N.  Y.)  469,  the  court  said : 
"  When  we  speak  of  an  unavoidable  acci- 
dent in  legal  phraseology,  we  do  not  mean  an 
accident  which  it  was  physically  impossible  in 
the  nature  of  things  for  the  defendant  to  have 
prevented ;  all  that  is  meant  is  that  it  was  not 
occasioned  in  any  degree,  either  remotely  or 
directly,  by  the  want  of  such  care  or  skill  as  the 
law  holds  every  man  bound  to  exercise." 

Unavoidable  Synonymous  with  Inp"itaH°  — 
Unavoidable  is  synonymous  with  inevitable, 
and  inevitable  or  unavoidable  accidents  mean 
any  accidents  produced  by  physical  causes  which 
are  inevitable  ;  such  as  lightning,  storms,  perils 
of  the  sea,  earthquakes,  inundations,  sudden 
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death  or  illness.  Fish  v.  Chapman,  2  Ga.  349. 
And  see  Fowler  v.  Davenport,  21  Tex.  626; 
Newport  News,  etc.,  Co.  v.  U.  S.,  (C.  C.  A.)  '61 
Fed.  Rep.  490. 

Unavoidable  Accident,  Inevitable  Accident,  and 
Act  of  God  Synonymous.  —  Fish  v.  Chapman,  2 
Ga.  356,  46  Am.  Dec.  393  ;  Walpole  v.  Bridges, 
5  Blackf.  (Ind.)  222.  Compare  Center  v.  Fin- 
ney, 17  Barb.  (N.  Y.)  98,  affirmed  Seld.  Notes 
(N.  Y.)  80.  See  also  Inevitable  Accident  or 
Casualty,  vol.  16,  p.  243,  and  the  title  Act  of 
God,  vol.  1,  p.  587. 

Unavoidable  Accident  —  Bill  of  Lading.  —  To 
constitute  an  unavoidable  accident,  within  a 
stipulation  in  a  bill  of  lading  that  a  vessel  shall 
not  be  liable  for  losses  by  such  accidents,  there 
must  be  a  vis  major;  the  interfering  cause 
must  be  irresistible.  A  loss  occurring  from  the 
breaking  of  an  appurtenance  of  the  vessel  is  not 
included,  although  the  thing  broken  was  tested 
and  appeared  sound,  and  broke  in  consequence 
of  a  hidden  flaw.  Central  Line  of  Boats  v. 
Lowe,  50  Ga.  509 ;  Reaves  v.  Waterman*  2 
Spears  L.  (S.  Car.)  197. 

In  Swindler  v.  Hilliard,  2  Rich.  L.  (S.  Car.) 
286,  it  was  held  that  "  dangers  of  fire "  and 
"  unavoidable  accidents  by  fire,"  as  used  in 
a  bill  of  lading,  meant  the  same  thing. 

Same  —  Death.  —  In  State  v.  Lewis,  107  N. 
Car.  978,  it  was  said :  "  Death  is  an  event 
that  takes  place  without  the  '  foresight  or  ex- 
pectation '  of  its  victim,  as  well  as  in  spite  of 
the  natural  resistance  of  his  vital  powers  and 
energies,  and  is  an  unavoidable  accident, 
happening  not  only  without  the  concurrence  of 
the  will  of  the  man,  but  because,  by  summoning 
all  of  his  will  power,  he  cannot  prevent  it." 

Same  — Embargo  Act. — An  Act  of  Congress  pro- 
vided that  when  a  certificate  of  relanding  was 
not  produced  within  four  months,  bonds  taken 
under  any  of  the  embargo  acts  should  be  put 
in  suit  and  judgment  should  be  rendered  against 
the  defendant,  unless  proof  should  be  produced 
of  such  relanding  or  loss  by  sea  or  other  un- 
avoidable accident.  In  construing  this  pro- 
vision in  Dixon  v.  U.  S.,  1  Brock.  (U.  S.)  187, 
the  court  said :  "  The  words  unavoidable 
accident  may  be  construed,  any  accident 
which  renders  a  breach  of  the  condition  in- 
evitable by  rendering  the  relanding  of  the  goods 
impossible  and  which  renders  it  also  impossible 
to  convey  the  goods  to  foreign  ports." 

Same  —  Service  of  Process.  —  A  statute  pro- 
vided that  where  a  writ  failed  of  sufficient 
service  by  reason  of  unavoidable  accident, 
the  plaintiff  might  have  further  time  within 
which  to  commence  his  action.  Shaw,  C.  J., 
in  speaking  of  this  provision,  said :  "  The 
term  unavoidable  accident,  we  think,  must 
have  a  reasonable  construction,  and  does  not 
mean  to  limit  the  case  to  a  cause  which  no 
possible  diligence  could  guard  against,  but  an 
unforeseen  cause,  preventing  the  service  of  the 
writ,  where  due  diligence  has  been  used,  by  the 
creditor,  to  commence  his  suit  seasonably,  by 
the  due  and  ordinary  course  of  law."  Bullock 
v.  Dean,  12  Met.  (Mass.)  15.  And  in  that  case 
it  was  held  that  a  misdescription  of  the  resi- 
dence of  the  defendant,  which  had  been 
recently  changed,  fell  within  the  term. 

In  Lewis  v.  Smart,  67  Me.  207,  it  was  held 
that  a  failure  by  reason  of  delay  in  the  mail, 


when  the  writ  might  have  been  mailed  earlier, 
was  not  an  unavoidable  accident. 

Unavoidable  Casualty.  —  In  a  lease  the  phrase 
"  unavoidable  casualty "  has  a  well-settled 
meaning.  It  does  not  signify  the  mere  want  of 
repair,  arising  from  lapse  of  time  or  improper 
use  of  the  premises.  Neither  does  it  include 
any  injuries  which  may  happen  by  reason  of  the 
common  and  ordinary  occupation  of  the  leased 
or  adjoining  premises.  The  term  has  a  much 
more  restricted  meaning,  and  comprehends  only 
damage  or  destruction  arising  from  superven- 
ing and  uncontrollable  force  or  accident.  By 
a  strict  definition  as  applied  to  the  subject-mat- 
ter, it  signifies  events  or  accidents  which  human 
prudence,  foresight,  and  sagacity  cannot  pre- 
vent. Welles  v.  Castles,  3  Gray  (Mass.)  325; 
Tays  v.  Ecker,  6  Tex.  Civ.  App.  188.  See  also 
Crystal  Spring  Distillery  Co.  v.  Cox,  (C.  C.  A.) 
49  Fed.  Rep.  555.  A  boiler  explosion  has  been 
held  to  be  such  an  "  unavoidable  casualty." 
Phillips  v.  Sun  Dyeing,  etc.,  Co.,  10  R.  I.  458. 

Unavoidable  Cause. —  In  Newport  News,  etc., 
Co.  v.  U.  S.,  (C.  C.  A.)  61  Fed.  Rep.  490,  it  was 
said  :  "  An  effect  attributable  to  the  negligence 
of  the  appellant  is  not  an  unavoidable  cause." 

In  Osgood  v.  State,  63  Ga.  792,  it  was  held 
that  where  the  regular  time  for  holding  two 
courts  in  the  same  circuit  conflicted,  this  was 
an  unavoidable  cause,  in  the  sense  of  the 
Georgia  statute  permitting  an  adjournment. 

Same  —  Tornado.  —  In  Allen  v.  State,  74  Ga. 
773.  it  was  held  that  a  visitation  of  Providence, 
such  as  a  tornado,  destroying  houses  and  laying 
waste  the  premises  of  a  judge  of  the  Superior 
Court,  furnished  such  unavoidable  cause  of 
absence  as  would  authorize  the  judge  to  adjourn 
a  term  of  the  Superior  Court  by  order  granted 
in  vacation. 

Unavoidable  Cause  of  Delay  —  Settlement  of  Es- 
tate —  Succession  Taxes.  —  See  the  title  Suc- 
cession Taxes,  vol.  27,  p.  359. 

Unavoidable  Dangers. —  The  term  "  unavoid- 
able dangers "  in  a  bill  of  lading  has  been 
held  to  include  ice  and  cold.  West  v.  Steam- 
boat Berlin,  3  Iowa  534. 

Same  —  Act  of  God.  —  In  Hays  v.  Kennedy,  41 
Pa.  St.  386,  it  was  said :  "  Whatever  may  be 
said,  therefore,  respecting  the  meaning  of  the 
phrase  '  act  of  God,'  we  think  it  can  have  no  ap- 
plication in  a  case  where  the  parties  have  ex- 
pressly provided  a  different  rule  of  liability,  by 
expressing  themselves  in  terms  that  cannot  rea- 
sonably be  interpreted  in  the  narrow  sense  often 
attributed  to  that  phrase.  When  they  provide 
that  they  shall  not  be  liable  for  the  unavoid- 
able dangers  of  the  navigation,  they  mean 
dangers  that  are  unavoidable  by  them,  sup- 
posing that  they  have  exercised  all  the  precau- 
tion, care,  and  skill  that  the  law  usually  de- 
mands of  common  carriers." 

Unavoidable  Hindrances.  —  A  well  digger  con- 
tracted to  commence  and  to  continue  the  boring 
of  a  well,  "  barring  bad  weather  or  other  un- 
avoidable hindrances."  In  construing  this 
contract  in  Barrett  v.  Austin,  (Cal.  1892)  31 
Pac.  Rep.  5,  the  court  said  :  "  It  is  difficult  to 
define  the  words  '  unavoidable  hindrances.' 
but  we  think  they  must  have  been  intended  to 
include  accidents  such  as  occurred  here.  It  is 
a  matter  of  common  knowledge  that  tools  and 
machinery  often  unexpectedly  break,  and  that 
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UNBECOMING.  —  See  note  i. 

UNBORN  CHILDREN.  (See  also  the  titles  ABORTION,  vol.  I,  p.  186; 
Child  —  Children,  vol.  5,  p.  1082;  Heir,  Heirs,  and  the  Like,  vol.  15, 
p.  318;  Murder  and  Manslaughter,  vol.  21,  p.  101 ;  Succession,  vol.  27, 
p.  290;  Wills;  and  see  De  Ventre  Inspiciendo,  vol.  8,  p.  832;  Post- 
humous Child,  vol.  22,  p.  1082.)  —  See  note  2. 

UNCERTAIN  —  UNCERTAINTY.  —  "  Uncertain  "  means  doubtful,  not  sure, 
dubious.3 

UNCHASTE.  (See  also  the  titles  Character  (in  Evidence),  vol.  5,  p.  850 ; 
Rape,  vol.  23,  p.  845 ;  Seduction,  vol.  25,  p.  183.)  —  See  note  4. 


augers  used  in  boring  wells  frequently  break  in 
the  ground,  without  any  carelessness  or  fault 
on  the  part  of  the  parties  using  them.  The 
plaintiff,  therefore,  was  not  justified  in  refusing 
to  furnish  any  more  supplies,  because  he 
thought  the  broken  pieces  could  never  be  re- 
moved, when  the  defendant,  an  experienced 
well  borer,  was  trying  diligently  to  remove 
them,  and  insisting  that  he  could  and  would  re- 
move them  and  complete  the  boring  of  the 
well." 

Unavoidable  Perils.  —  See  Reaves  v.  Water- 
man, 2  Spears  L.  (S.  Car.)  197,  42  Am.  Dec. 
364;  Neal  v.  Saunderson,  2  Smed.  &  M.  (Miss.) 
572,  41  Am.  Dec.  609. 

Unavoidably  Prevented.  —  A  statute  prescribed 
the  time  in  which  a  motion  for  a  new  trial 
might  be  made,  unless  unavoidably  prevented. 
In  Roggencamp  v.  Dobbs,  15  Neb.  622,  the  court 
said  :  "  The  words  '  unavoidably  prevented  ' 
evidently  refer  to  circumstances  beyond  the  con- 
trol of  the  party  desiring  to  file  the  motion. 
The  law  requires  diligence  on  the  part  of  clients 
and  attorneys,  and  the  mere  neglect  of  either 
will  not  entitle  a  party  to  relief  on  that  ground." 

1.  Conduct  Unbecoming  an  Officer.  —  As  to 
the  meaning  of  the  term  '  conduct  unbecom- 
ing an  officer,'  as  applied  to  the  police  force, 
see  People  v.  Bell,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
Supp.  314.  For  the  use  of  the  term  in  mili- 
tary law,  see  the  title  Military  Law,  vol.  20, 
P-  653- 

2.  Unborn  Child.—  In  Thellusson  v.  Woodford, 
4  Ves.  Jr.  227,  Mr.  Justice  Buller,  in  reply  to 
an  allegation  of  counsel  that  a  child  en  ventre  sa 
mere  was  a  nonentity,  said  :  "  Let  us  see  what 
this  nonentity  can  do.  He  may  be  vouched  in 
a  recovery,  though  it  is  for  the  purpose  of 
making  him  answer  over  in  value.  He  may 
be  an  executor.  He  may  take  under  the  statute 
of  distributions.  He  may  take  by  devise.  He 
may  be  entitled  under  a  charge  for  raising  por- 
tions. He  may  have  an  injunction,  and  he 
may  have  a  guardian."  See  also  Rex  v.  Senior, 
1  Moody  346;  Reg.  v.  West,  2  C.  &  K.  784,  61 
E.  C.  L.  784;  Austin  v.  Great  Western  R.  Co., 
L.  R.  2  Q.  B.  442. 

A  child  in  utero  is  considered  as  living  for 
its  own  benefit,  but  not  to  fix  a  period  of  time. 
Blasson  v.  Blasson,  2  De  G.  J.  &  S.  665. 

Action  for  Injuries  While  En  Ventre  Sa  Mere.  — 
Walker  v.  Great  Northern  R.  Co.,  28  L.  R.  Ir. 
69,  was  an  action  brought  on  behalf  of  the 
plaintiff  for  injuries  sustained  while  the  plain- 
titt  was  en  ventre  sa  mere,  and  while  its 
mother  was  traveling  on  the  railroad  of  the 
defendant  company.  Upon  demurrer  the  court 
held  that  the  declaration  setting  forth/  these 


facts  disclosed  no  cause  of  action.  The  court 
decided  the  case  upon  the  following  grounds : 
That  the  statements  of  the  plaintiff's  declara- 
tion failed  to  fix  any  legal  liability  upon  the 
defendant,  since  a  railroad  company  does  not 
insure  its  passengers  against  any  injury  that 
may  be  sustained  during  carriage ;  that  the 
plaintiff's  claim  must  be  based  upon  some 
breach  by  the  defendant  of  its  duty,  either 
arising  generally  by  reason  of  its  position  as  a 
common  carrier,  or  by  reason  of  some  contract 
with  the  plaintiff;  no  duty  on  the  part  of  the 
defendant  was  shown  upon  any  ground,  for  it 
made  no  contract  with  reference  to  the  carriage 
of  the  child,  received  no  consideration  therefor, 
and  did  not  even  know  of  the  existence  of  the 
child,  or  the  condition  of  its  mother.  This 
case  goes  no  farther  than  the  facts  involved. 
The  lord  chief  justice  expressly  stated  that 
t'  ^  court  did  not  decide  the  question  whether 
an  action  would  or  would  not  lie  at  the  suit 
of  a  child  so  crippled,  for  acts  done  to  the 
mother,  while  enciente,  with  the  intention  of 
so  injuring  the  child.  Counsel  for  the  plaintiff 
cited  those  cases  and  authorities,  both  of  the 
civil  and  criminal  law,  which  hold  that,  in 
legal  contemplation  and  for  many  purposes  of 
the  law,  an  infant  en  ventre  sa  mere  is  con- 
sidered in  esse. 

Death  by  Wrongful  Act.  —  See  the  title  Death 
by  Wrongful  Act,  vol.  8,  p.  897. 

3.  Uncertain.  —  Rowe  v.  Baber,  93  Ala.  426. 
Uncertain  and  Contingent  Demands.  —  See  the 

title  Insolvency  and  Bankruptcy,  vol.  16,  pp. 
685,  686. 

Uncertainty  —  Instructions.  —  In  a  civil  case 
a  charge  requested  by  the  defendant  that  be- 
fore the  plaintiff  could  recover  "  the  evidence 
must  satisfy  "  the  jury  that  the  injury  com- 
plained of  occurred  in  one  of  the  ways  de- 
scribed in  the  complaint,  which  contained  five 
counts,  "  and  if  the  evidence  leaves  your  minds 
in  uncertainty,  confusion,  and  doubt,"  as  to 
whether  the  injury  complained  of  occurred  in 
one  of  the  ways  set  out  in  the  complaint,  the 
jury  should  find  for  the  defendant,  was  held  to 
be  erroneous,  in  that  it  exacted  too  high  a 
degree  of  proof  in  requiring  the  verdict  to  be 
based  upon  evidence  which  should  satisfy  the 
minds  of  the  jury;  and  the  words,  "  if  the  evi- 
dence leaves  your  minds  in  uncertainty,  con- 
fusion, and  doubt  "  were  held  not  to  cure  the 
infirmity.  Louisville,  etc.,  R.  Co.  v.  Sullivan 
Timber  Co.,  126  Ala.  95. 

4.  Unchaste.  —  A  woman  not  "  previously 
unchaste,"  within  the  meaning  of  Crim.  Code 
Neb.,  c.  4,  §  12,  is  one  who  has  never  had 
unlawful  sexual  intercourse  with  a  male  prior 
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UNCLAIMED  PROPERTY.  —  See  the  titles  CARRIERS  OF  GOODS,  vol.  5, 

p.  417;  Express  Companies,  vol.  12,  p.  569. 

UNCLE.  —  An  uncle  is  defined  to  be  the  brother  of  a  father  or  mother,  and 
according  to  the  common  understanding  there  is  no  distinction  between  the 
whole  and  the  half  blood.1 

UNCOMPLETED.  —  See  note  2. 

UNCOMPOUNDED.  —  See  note  3. 

UNCONDITIONAL.  —  See  note  4. 

UNCONSCIONABLE  BARGAIN.    (See  also  the  titles  Catching  Bargain, 

vol.  5,  p.  764;  Consideration,  vol.  6,  p.  667;  Fraud  and  Deceit,  vol.  14, 
p.  12;  Rescission,  Cancellation,  and  Reformation,  vol.  24,  p.  604; 
Specific  Performance,  vol.  26,  p.  7.)  —  An  unconscionable  bargain  has  been 
defined  to  be  such  a  contract  as  no  man  in  his  senses,  and  not  under  a  delusion, 
would  make  on  the  one  hand,  and  no  honest  and  fair  man  would  accept  on 
the  other.5 

UNCONSTITUTIONAL  LAW.    (See  also  the  title  Constitutional  Law, 

vol.  6,  p.  882.)  —  See  note  6. 


to  the  intercourse  with  which  the  prisoner 
stands  indicted.  Prior  intercourse  with  the 
prisoner  renders  her  unchaste.  Bailey  v. 
State,  57  Neb.  706. 

Unchastity.  —  In  Mason  v.  Stratton,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  St.  Rep.  302,  it  is  said: 
"  Unchastity  in  a  woman  means  one  who  has 
unlawful  sexual  intercourse,  or  is  guilty  of 
such  conduct  as  would  tend  to  indicate  that 
she  was  ready  and  willing  to  submit  to  the  un- 
lawful embraces  of  a  man." 

1.  Uncle.  —  State  v.  Reedy,  44  Kan.  192,  in 
which  case  it  was  held  that  marriage  between 
a  man  and  a  daughter  of  his  half  brother  was 
prohibited.  See  also  State  v.  Wyman,  59  Vt. 
529,  and  see  generally  the  title  Incest,  vol.  16, 
p.  136. 

2.  Sale  of  Uncompleted  Railroad.  —  A  railroad 
may  be  said  to  be  uncompleted  where  it  has 
neither  station  houses,  side  tracks,  turntables, 
nor  rolling  stock  fit  for  use,  the  company  hav- 
ing leased  what  it  used  about  as  long  as  it 
could,  and  being  unable  to  complete  its  con- 
struction by  furnishing  what  is  necessary  for 
its  successful  operation.  Young  v.  Toledo,  etc., 
R.  Co.,  76  Mich.  485,  per  Sherwood,  C.  J. 

3.  Uncompounded  Medicinal  Drugs  or  Chemi- 
cals.—  In  U.  S.  v.  Stubbs,  91  Fed.  Rep.  610,  in 
construing  a  stamp  act,  the  court  said  :  "  An 
uncompounded  medicinal  drug,  in  pharmacy, 
is  a  drug  not  made  up  of  two  or  more  con- 
stituent drugs  or  chemicals,  but  a  single  drug 
as  prepared  without  admixture  for  the  phar- 
macist's use  and  with  no  reference  to  its  ele- 
mentary chemical  constitution,  whether  simple 
or  compound.  Iron,  sulphur,  iodine,  are 
examples  of  simple  chemical  elements  that  are 
drugs  when  suitably  prepared  for  medicinal  use. 
Quinine,  opium,  etc.,  are  common  examples  of 
single  uncompounded  medicinal  drugs, 
though  compounds  chemically  considered." 

4.  Unconditional  Contract.  —  A  written  con- 
tract to  pay  two  hundred  and  fifty  dollars, 
which  amount,  in  a  certain  event  therein  stated, 
is  to  be  reduced  tn  two  hundred  dollars,  but 
containing  no  stipulation  to  pay  less  than  the 
latter  amount  in  any  event,  is  an  uncondi- 
tional contract  in  writing  for  two  hundred 
dollars.     Knox  v.  Yow,  91  Ga.  367. 
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Unconditional  Ownership.    (See  also  the  title 

Fire  Insurance,  vol.  13,  p.  233.) — A  mort- 
gagor has  been  held  to  be  an  unconditional 
owner.  See  Wolf  v.  Theresa  Village  Mut.  F. 
Ins.  Co.,  115  Wis.  402. 

Unconditional  Sole  Owner.  —  A  mere  pledgee 
has  been  held  not  to  be  an  unconditional 
sole  owner  as  that  phrase  was  used  in  an  in- 
surance policy.  Gettelman  v.  Commercial 
Union  Assur.  Co.,  97  Wis.  242. 

In  American  Artistic  Gold  Stamping  Co.  v. 
Glens  Falls  Ins.  Co.,  (C.  PI.  Gen.  T.)  1  Misc. 
(N.  Y.)  116,  it  was  said:  "The  provision  of 
the  policy  to  the  effect  that  its  validity  shall 
be  dependent  upon  plaintiff's  '  unconditional 
and  sole  '  ownership  of  the  property  insured  had 
reference  only  to  the  quality  of  plaintiff's  title, 
not  to  liens  and  incumbrances  on  the  property, 
and  the  policy  was  therefore  not  rendered  void 
because  of  the  chattel  mortgage." 

5.  Unconscionable  Bargain.  —  Chesterfield  v. 
Janssen,  2  Ves.  125,  per  Lord  Hardwicke : 
"  A  contract  so  obviously  unfair  that  it  is 
inequitable  to  enforce  it ;  a  contract  which  no 
rational  man  would  make  and  no  honest  man 
would  accept."     Quoted  in  Cent.  Diet. 

In  Means  v.  Anderson,  19  R.  I.  118,  it  was 
said :  "  The  note  in  this  case  calls  for  the 
payment  of  twenty-five  dollars,  with  interest  at 
the  rate  of  ten  per  cent,  a  month,  in  advance, 
till  the  principal  is  paid,  and  interest  on  all 
instalments  of  interest  in  arrear,  at  the  same 
rate,  till  paid.  If  the  contract  had  been  that 
embodied  in  the  note  we  think  that  it  would 
fall  within  the  class  of  deceptive  and  uncon- 
scionable contracts  which  a  court  of  equity 
will  not  enforce  or  uphold.  Brown  v.  Hall,  14 
R.  I.  249 ;  27  Am.  and  Eng.  Encyc.  of  Law, 
421.  1036,  and  notes." 

6.  Unconstitutional  Law.  —  In  State  v.  Mc- 
Cann,  4  Lea  (Tenn.)  10,  it  was  said,  quoting 
Cooley  on  Const.  Lim.  2 :  "  The  term  uncon- 
stitutional law  must  vary  in  its  meaning  in 
different  states  according  as  the  powers  of 
sovereignty  are  or  are  not  possessed  by  the 
individual  or  body  which  exercises  the  powers 
of  ordinary  legislation.  Where  the  law-making 
department  is  restricted  in  its  powers  by  a 
written  fundamental  law,  as  in  the  American 
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UNCONTROLLABLE  IMPULSE.  —  See  note  I. 
UNCULTIVATED.  —  See  U  MM  PROVED,  post. 
UNDEPRECIATED.  -  See  note  2. 

UNDER.  —  file  term  "  under  "  is  used  sometimes  in  its  literal  sense  of 
below  in  position,  but  more  frequently  in  its  secondary  meaning  of  inferior  or 
subordinate.  "  Under  "  a  law  or  jurisdiction  means  "  subject  to  "  the  law,  etc.3 


states,  we  understand  by  unconstitutional 
law  one  which,  being  opposed  to  the  funda- 
mental law,  is  therefore  in  excess  of  legisla- 
tive authority,  and  void.  Indeed,  the  term 
unconstitutional  law,  as  employed  in  Amer- 
ican jurisprudence,  is  a  misnomer,  and  im- 
plies a  contradiction ;  that  enactment  which 
is  opposed  to  the  constitution  being  in  fact  no 
law  at  all.  For  the  will  of  the  people,  as  de- 
clared in  the  constitution,  is  the  final  law  ;  and 
the  will  of  the  legislature  is  only  law  when  it 
is  in  harmony  with,  or  at  least  is  not  opposed 
to,  that  controlling  instrument  which  governs 
the  legislative  body  equally  with  the  private 
citizen." 

1.  Uncontrollable  Impulse.  —  See  State  v. 
Davis,  50  S.  Car.  405,  62  Am.  St.  Rep.  837 ; 
Genz  v.  State,  59  N.  J.  L.  488,  59  Am.  St.  Rep. 
619.  And  see  the  title  Murder  and  Man- 
slaughter, vol.  21,  pp.  133,  172  ct  seq. 

2.  Undepreciated  Money.  —  In  Blackburn  v. 
Brooks,  65  N.  Car.  413,  it  was  held  that,  in  a 
note  given  for  land  sold  in  November,  1864, 
with  the  understanding  at  the  time  of  sale  that 
payment  would  be  required  in  undepreciated 
money,  the  term  "  undepreciated  money  "  did 
not  mean  specie  or  its  equivalent.  The  court 
said :  "  We  conclude  after  considering  the 
facts  in  the  case,  in  connection  with  the  cir- 
cumstances of  the  times,  that  the  understanding 
between  the  parties  was  that  payment  was  to  be 
made  in  money  of  par  legal  value,  and  not  at 
a  discount  in  the  ordinary  commercial  and 
business  transactions  of  the  country." 

3.  Under.  —  Mills  v.  Stoddard,  8  How.  (U. 
S.)  356.  See  also  Subject  —  Subject-mat- 
ter, vol.  27,  p.  195,  note. 

Subject  to  —  Under  Such  Rules.  —  Where  a 
statute  provided  that  a  chief  of  police  should 
have  power,  under  such  rules  as  the  board  of 
police  and  fire  commissioners  might  establish, 
to  fine  or  dismiss  any  subordinate  officer,  it 
was  held  that  under  as  here  used  meant  sub- 
ject to.     Eslinger  v.  Pratt,  14  Utah  107. 

Subject  to  —  Under  Law  of  United  States.  — 
In  Mills  v.  Stoddard,  8  How.  (U.  S.)  366.  the 
court  said:  "In  the  case  of  Stoddard  v. 
Chambers,  2  How.  (U.  S.)  285,  this  court  held 
that  '  a  location  under  the  law  of  the  United 
States  '  must  be  '  in  conformity  with  it.'  But 
this,  it  is  insisted,  is  not  the  true  construction 
of  the  proviso.  That  '  under  the  law  '  does 
not  mean  '  in  pursuance  of  it,'  or  '  in  con- 
formity with  it,'  but  an  act  assumed  to  be  done 
under  it.  The  word  under  has  a  great 
variety  of  meanings.  But  the  sense  in  which 
it  was  used  in  the  proviso  is  '  subject  to  the 
law.'  We  are  under  the  laws  of  the  United 
States,  that  is,  we  are  subject  to  those  laws. 
We  live  under  a  certain  jurisdiction,  that  is, 
we  are  subject  to  it."  - 

Subject  to  —  Under  Such  Regulations.  —  A  stat- 
ute provided  that  every  railroad  company,  which 


should  fail  or  refuse  under  such  regulations 
as  might  be  prescribed  by  the  railroad  com- 
mission to  transport  passengers  or  freight 
destined  to  any  point  on  or  over  the  line  of 
any  connecting  line  should  be  deemed  guilty  of 
unjust  discrimination.  In  construing  this  pro- 
vision, in  Inman  v.  St.  Louis  Southwestern  R. 
Co.,  14  Tex.  Civ.  App.  39,  the  court  said: 
"  The  word  under  may  mean  simply  subject 
to,  and  the  language  was  probably  intended  to 
make  the  rule  operative  without  regulations, 
but  to  subject  its  operation  to  such  regulations 
when  made." 

Subject  to  —  Bonds  Issued  under  Statute.  — 
In  Bates  v.  Independent  School  Dist,  25  Fed. 
Rep.  194,  it  was  said:  "  Does  the  word  under 
mean  the  same  as  the  phrases  '  in  pursuance 
of,'  '  in  conformity  with,'  '  by  virtue  of,'  or  '  by 
authority  of  '  ?  These  all  fairly  imply  a  com- 
pliance with  the  provisions  of  the  statute,  be- 
cause it  cannot  be  justly  said  that  bonds  issued 
in  v'olation  of  a  statute  are  issued  '  in  pursu- 
ance of,'  or  '  in  conformity  with,'  or  '  by  virtue 
of,'  or  '  by  authority  of  '  the  statute  thus  vio- 
lated. The  word  under,  however,  has  a 
d'fferent  signification.  Primarily  it  is  the 
correlative  of  '  over  '  or  '  above,'  and  signifies 
being  in  a  lower  condition  or  position ;  and, 
secondarily,  it  indicates  a  relation  of  subjection 
or  subordination  to  some  superior  power,  higher 
authority,  or  controlling  fact.  Thus,  when  it 
i-  said  that  the  citizens  of  a  given  state  are 
living  under  the  constitution  and  laws  of  the 
state,  it  is  not  asserted  that  all  such  citizens 
are  living  in  conformity  with  such  constitution 
and  laws,  but  only  that  they  are  subject  to  such 
constitution  and  laws.  They  may  live  under 
them  and  conform  thereto,  or  may  live  under 
and  violate  them.  When  it  is  asserted  that 
certain  bonds  are  issued  in  pursuance  of,  or  in 
conformity  with,  the  provisions  of  a  given 
statute,  this  is  an  assertion  that  in  issuing  the 
bonds  the  provisions  of  the  statute  have  been 
followed  or  conformed  to  ;  but  when  the  recital 
is  only  that  the  bonds  are  issued  under  the 
1  ovisions  of  a  given  statute,  this  simply  as- 
serts that  the  bonds  are  subject  to  or  con- 
trolled by  the  provisions  of  the  statute  named  ; 
or.  in  other  words,  the  purchaser  is  thereby  in- 
formed where  he  should  look  in  order  to  learn 
what  the  provisions  of  the  statute  are  which 
confer  and  limit  the  power  to  issue  the  bonds." 

Mortgage  —  Under  and  Subject  to.  —  As  to  the 
force  of  the  phrase,  "under  and  subject  to," 
when  used  in  a  conveyance  with  reference  to 
a  mortgage  created  by  the  grantor  or  some 
prior  holder  of  the  property,  see  the  title  Mort- 
gages, vol.  20,  pp.  989,  1000.  And  see  Elliott 
v.  Sackett,  108  U.  S.  140;  Fiske  v.  Tolman,  124 
Mass.  256  ;  Morris's  Appeal,  88  Pa.  St.  368. 

Under  Existing  Laws, —  See  Alsop  v.  Southern 
Express  Co.,  104  N.  Car.  293. 

Subject  of  or  Covered  by.  —  A  contract  provided, 
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Definitions. 


UNDERFLOW.  —  See  note  r. 

UNDERGROUND  RAILROADS.  (See  also  the  title  Street  Railways, 
vol.  27,  p.  6.)  —  See  note  2. 

UNDERGROUND  WATERS.  —  See  the  title  WATERS  AND  WATERCOURSES. 
UNDERGROWTH.  —  See  note  3. 
UNDERLET.  —  See  note  4. 

UNDER  PROTEST.  —  See  the  title  PAYMENT,  vol.  22,  pp.  613,  614. 
UNDER  SHERIFFS.  —  See  the  titles  DEPUTY,  vol.  9,  p.  368 ;  SHERIFFS 

and  Constables,  vol.  25,  p.  658. 


that  any  question  or  dispute  between  the  parties 
that  should  arise  under  the  contract  should  be 
referred  to  arbitration.  In  construing  this 
provision  in  Hostetter  v.  Pittsburgh,  107  Pa. 
St.  432,  the  court  said  :  "  The  reasonable  and 
manifest  meaning  and  sense  of  under,  in  the 
connection  in  which  it  is  used,  is  '  the  subject 
of,'  or  '  covered  by,'  the  contract.  This  is  not 
only  the  plain  and  palpable  import  of  under, 
but  it  corresponds  with  the  meaning  of  the 
word  as  given  by  both  Worcester  and  Webster." 

Under  and  by  Virtue  of.  —  A  statute  gave  a 
mechanic's  lien  for  labor  performed  on,  or  ma- 
terial furnished  for,  any  building  improved 
under  or  by  virtue  of  a  contract  with  the 
owner.  In  construing  this  provision  the  court 
said  :  "  If  the  labor  performed  or  the  material 
furnished  be  such  as  was  called  for  by  the 
original  contract,  it  does  no  violence  to  the 
words  to  say  that  it  was  performed  or  fur- 
nished '  tinder  and  by  virtue  of  '  that  contract. 
Whether  or  not  the  word  under  and  the 
phrase  '  by  virtue  of  '  were  used  in  a  different 
sense  is  not  clear.  The  phrase  means  '  by  or 
through  the  authority  of.'  Cent.  Diet.  Under 
has  the  same  signification.  It  is  also  defined 
'  in  subordination  to.'  Worcest.  Diet.  When 
one  furnishes  material  to  a  subcontractor,  to 
be  used  in  fulfilling  the  original  contract,  it  is 
furnished  in  conformity  with  and  in  sub- 
ordination to  that  contract."  Bassett  v.  Mills, 
89  Tex.  162. 

Under  Command.  —  By  article  5  of  the  Eng- 
lish regulations  for  preventing  collisions  at  sea 
it  was  provided  that  certain  signals  by  ships 
should  be  taken  by  other  ships  as  signals  show- 
ing that  the  ship  using  them  was  not  under 
command.  It  has  been  held  that  the  words 
"  not  under  command  "  mean  that  the  course 
of  the  vessel  cannot  be  so  properly  controlled 
or  directed  as  to  enable  her  to  get  out  of  the 
way  of  any  reril  she  may  encounter,  but  it  wa: 
also  held  that  mere  deterioration  in  the  steam- 
ship's steering  power  is  not  a  want  of  command. 
The  P.  Caland,  (1891)  P.  313- 

Under  Influence  of  Liquor  —  In  Buck  v.  Mad- 
dock,  167  111.  222,  it  was  said:  "  Counsel  argue 
that  the  phrase  '  under  the  influence  of  liquor ' 
is  too  vague,  and  is  not  equivalent  to  '  drunk  ' 
or  '  intoxicated.'  This  expression  is  often  used 
as  a  mere  euphemism  of  those  harsher  terms, 
and  is  generally  understood  to  mean  the  same 
thing." 

Same  —  Accident  Insurance.  —  See  the  title 
Accident  Insurance,  vol.  1,  p.  319. 

Under  Promise  of  Marriage.  —  See  People  v. 
Duryea,  81  Hun  (N.  Y.)  390,  and  see  the  title 
Seduction,  vol.  25,  p.  183. 


Under  and  Over.  (See  also  Over,  vol.  21, 
p.  1022.) — The  words  under  and  "over" 
have  been  held  not  to  be  precisely  opposites. 
The  word  under,  as  applied  to  the  construction 
of  a  railroad,  would  require  it  to  be  constructed 
at  a  lower  level  than  the  turnpike  or  other  way, 
yet,  construing  the  word  "  over  "  by  applying  it 
according  to  the  subject-matter,  a  railroad 
might  be  said  to  pass  over  the  turnpike  or  other 
way  when  both  were  at  the  same  level.  One 
passes  over  the  road  if  he  crosses  on  the  sur- 
face, as  well  as  when  he  crosses  above  on  a 
bridge.  Illinois  Cent.  R.  Co.  v.  Chicago,  141 
111.  589  ;  Newburyport  Turnpike  Corp.  v.  East- 
ern R.  Co.,  23  Pick.  (Mass.)  326;  Boston,  etc., 
R.  Co.  v.  Lawrence,  2  Allen  (Mass.)  108. 

But  in  Ruckert  v.  Grand  Ave.  R.  Co.,  163  Mo. 
260,  it  was  said  :  "  'Over  '  means  '  over,'  and 
can  only  apply  to  elevated  roads ;  under  means 
'  beneath,'  and  can  refer  only  to  underground 
roads." 

1.  Underflow.  (See  also  the  titles  Irrigation, 
vol.  17,  p.  485;  Waters  and  Watercourses.) 
■ — In  Platte  Valley  Irrigation  Co.  v.  Buckers 
Irrigation,  etc.,  Co.,  25  Colo.  77,  it  was  said : 
"  Those  acquainted  with  the  arid  region  know 
that  some  of  the  most  important  and  well-de- 
fined streams  become  almost,  and  sometimes  en- 
tirely, dry  during  a  portion  of  the  year,  and 
that  there  is  at  all  times  what  is  known  as  the 
underflow.  Kinney  on  Irr.  44.  This  is  the 
subterranean  volume  of  water  which  slowly 
finds  its  way  through  the  sand  and  gravel  con- 
stituting the  beds  of  the  streams  which  traverse 
the  country  adjacent  to  the  mountains  of  this 
section,  and  to  which  rights  by  appropriation 
may  attach.  Id. ;  McClellan  v.  Hurdle,  3  Colo. 
App.  430." 

2.  Underground  Railroads.—  In  Matter  of  New 
York  Dist.  R.  Co.,  42  Hun  (N.  Y.)  621,  107  N. 
Y.  42,  it  was  held  that  a  railroad  confined  with- 
in the  limits  of  a  city  and  built  exclusively 
under  the  surface  of  the  streets  thereof  would 
be  a  street  railway  within  the  meaning  of  Const. 
N.  Y.,  art.  3,  §  18;  also  that  the  Act  of  1880 
(Laws  N.  Y.  1880,  c.  582)  "providing  for  ex- 
cavating and  tunneling  *  *  *  for  trans- 
portation purposes  within  the  villages  and  cities 
of  this  state  "  authorized  and  regulated  under- 
ground street  railways. 

3.  Undergrowth  is  a  term  applicable  to  plants 
growing,  under  or  below  other  and  greater 
plants.  Clay  v.  Postal  Tel. -Cable  Co.,  70  Miss. 
406. 

4.  Underlet.  —  See  Lynde  v.  Hough,  27  Barb. 
(N.  Y.)  423,  and  see  the  titles  Landlord  and 
Tenant,  vol.  18,  p.  1.63;  Leases,  vol.  18,  p. 
679* 
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Definition  UNDERSTAND,  UNDERSTANDING,  ETC.  Definition. 


UNDERSTAND,  UNDERSTANDING,  ETC.  —  Understanding  is  defined  as 
"intelligence  between  two  or  more  persons;  agreement  of  mind;  union  of 
sentiment;"1  comprehension  of  a  particular  state  of  things.*  An  under- 
standing is  anything  mutually  understood  or  agreed  upon ;  as,  to  come  to  an 
understanding  with  another.3  And  "  understanding  "  and  "agreement"  are 
frequently  treated  as  synonymous.4 


1.  Understanding.  —  Webst.  Diet.,  quoted  in 
Allison  v.  Hagan,  12  Nev.  61. 

Intended.  —  Where  the  trial  court  instructed 
the  jury  that  a  contract  was  a  gambling  one  if 
it  was  "  mutually  agreed  and  understood " 
between  the  parties  that  there  should  be  no  de- 
livery of  grain,  but  that  a  settlement  should  be 
made  merely  by  the  payment  of  differences,  it 
was  held  that  the  instruction  was  not  erroneous, 
as  understood  was  equivalent  to  "  intended." 
Connor  v.  Heman,  44  Mo.  App.  346.  See  also 
Hill  v.  Johnson,  38  Mo.  App.  389. 

Unquestioned.  —  The  word  understood  may 
mean  unquestioned  or  conceded  by  both  parties. 
Kendrick  v.  Tarbell,  27  Vt.  512. 

2.  Comprehension  of  Particular  State  of  Things 
—  Witnesses.  —  The  maker  of  a  note  testified 
as  to  the  effect  of  a  mortgage  given  by  him  to 
secure  a  note,  that  his  understanding  was 
that  the  mortgage  was  given  to  release  sureties 
and  secure  the  payment  of  the  note.  It  was 
held  that  this  evidence  was  properly  excluded. 
The  court  said :  "If  the  term  understand- 
ing was  used  as  synonymous  with  opinion,  then 
the  evidence  was  properly  excluded.  *  *  * 
If  the  witness  employed  the  word  in  its  com- 
mon acceptation,  the  ruling  of  the  court  was 
still '  unquestionably  right.  Understanding, 
in  common  parlance,  means  a  comprehension  of 
a  particular  state  of  things.  The  object  of  the 
testimony  should  have  been  not  to  obtain  the 
idea  of  the  witness  upon  undisclosed  facts,  but 
to  elicit  facts  to  enable  the  jury  to  form  their 
conclusion."    Phares  v.  Barber,  61  111.  275. 

Knowledge  —  Witnesses.  —  In  Lockett  v. 
Mims,  27  Ga.  207,  it  was  held  that  the  words 
"  it  was  my  understanding,"  used  by  a  wit- 
ness, meant  his  knowledge  or  recollection  of 
the  fact.  See  also  Neal  v.  Field,  68  Ga.  537 ; 
Moody  v.  Davis,  10  Ga.  408. 

In  Lewis  v.  Paull,  42  Ala.  144,  it  was  said  : 
"  So,  of  the  word  understood.  Witnesses 
frequently  employ  this  word  when  they  ob- 
viously intend  thereby  to  express  their  recollec- 
tion of  what  had  been  said." 

3.  Webst.  Diet.,  quoted  in  Barkow  v.  Sanger, 
47  Wis.  507;  Bullock  v.  Johnson,  no  Ga.  486. 

4.  Understanding  and  Agreement  Used  Synony- 
mously. —  Hill  v.  Fox,  4  H.  &  N.  362  ;  Griffin  v. 
Isbell,  17  Ala.  187;  Winslow  v.  Dakota  Lum- 
ber Co.,  32  Minn.  238;  Allison  v.  Hagan,  12 
Nev.  61  ;  House  v.  Howell,  53  Hun  (N.  Y.) 
638,  3  Silv.  Sup.  (N.  Y.)  455  ;  Fraser  v.  Davie, 
11  S.  Car.  68;  Mitchell  v.  National  R.  Bldg., 
etc.,  Assoc.,  (Tex.  Civ.  App.  1899)  49  S.  W. 
Rep.  626;  Barkow  v.  Sanger,  47  Wis.  501. 

In  Barkow  v.  Sanger,  47  Wis.  501,  it  was  held, 
when  the  jurors  were  asked  whether  a  certain 
matter  was  understood  between  the  parties, 
and  they  answered  that  there  was  no  "  agree- 
ment," that  this  reply  was  responsive  to  the 
question  and  not  evasive. 

'  It  is  understood,  in  the  ordinary  use/of  the 
29  C.  of  L. — 7 


phrase  when  it  is  adopted  in  a  written  contract, 
has  the  same  force  with  '  it  is  agreed.'  "  Hig- 
ginson  v.  Weld,  14  Gray  (Mass.)  170. 

In  Bullock  v.  Johnson,  no  Ga.  486,  it  was 
•  said :  "  When  a  witness,  speaking  with  refer- 
ence to  a  contract  between  himself  and  the 
other  party  to  the  case  on  trial,  says  '  the  un- 
derstanding was  '  so  and  so,  and  neither  the 
other  party  to  the  contract  nor  any  other  wit- 
ness testifies  to  the  contrary,  does  not  this 
strongly  tend  to  show  that  this  was  what  was 
mutually  agreed  upon  by  the  parties  ?  " 

In  Sykes  v.  City  Sav.  Bank,  115  Mich.  321,  69 
Am.  St.  Rep.  565,  the  court  said  :  "  The  wife 
testified  to  the  understanding  between  her 
husband  and  herself.  While,  in  a  sense,  the 
word  understanding  may  be  said  to  involve 
a  conclusion,  it  is  an  ambiguous  term,  and  is 
sometimes  used  as  synonymous  with  '  agree- 
ment.' Technically,  the  court  should  determine 
what  was  understood  or  agreed  by  the  parties 
from  what  was  said  ;  but  where,  as  in  this  case, 
the  ambiguous  statement  is  made  without  ob- 
jection or  cross-examination,  with  a  view  to 
ascertaining  what  is  meant  by  the  term,  we 
think  it  should  go  to  the  jury." 

Understood  has  been  used  as  a  synonym  of 
agreed  or  contracted.  See  Saltmarsh  v.  Bower, 
34  Ala.  613;  Griffin  v.  Isbell,  17  Ala.  184. 

Understanding  and  Agreement  Distinguished.  — 
In  Lucas  v.  Oliver,  34  Ala.  631,  it  was  said: 
"  In  the  various  definitions  given  by  lexi- 
cographers to  the  verb  to  understand,  none  of 
them  implies  a  contract  or  agreement.  Under- 
standing is  a  mental  operation  and  does  not 
require  either  word  or  action  in  the  person  pos- 
sessing it  to  render  it  complete." 

And  in  Camp  v.  Waring,  25  Conn.  529,  the 
court  said :  "  The  context  here  shows  that  the 
word  understanding ,  always  a  loose  and  am- 
biguous one,  unless  accompanied  with  some  ex- 
pression to  show  that  it  constituted  a  meeting 
of  the  minds  of  the  parties  upon  something 
respecting  which  they  intended  to  be  bound, 
was  used,  not  to  express  anything  which  was 
the  subject  of  an  agreement  or  contract  between 
the  parties,  but  only  that  kind  of  expectation 
or  confidence  upon  which  parties  are  frequently 
willing  to  rely  without  requiring  any  binding 
stipulation." 

In  Black  v.  Columbia,  19  S.  Car.  419,  it  was 
held  that  the  term  understanding  fell  short 
of  alleging  a  distinct  and  express  contract  be- 
tween the  parties,  the  question  being  whether 
the  cause  of  action  was  ex  contractu  or  ex 
delicto. 

Agreement  —  Belief. —  In  Fraser  v.  Davie,  n 
S.  Car.  56,  it  was  said  :  "  This  testimony  has 
been  criticised  for  the  reason  that  it  is  the 
statement  of  the  witness's  understanding 
alone.  It  is  true  that  when  it  is  sought  to  prove 
the  existence  of  a  fact  by  the  statement  of  a 
witness  that  he  understood  the  fact  so  to  be, 
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Definitions.  UNDERSTANDINGLY —  UNDERTAKE.  Definitions. 


UNDERSTANDINGLY. —  See  note  I. 

UNDERSTOOD.  —  See  Understand,  Understanding,  Etc.,  ante,  p.  97. 

UNDERTAKE,  UNDERTAKING,  ETC.  —  An  undertaking  is  an  engagement 
by  one  of  the  parties  to  a  contract  to  the  other,  and  not  the  mutual  engage- 
ment of  the  parties  to  each  other ;  a  promise.3    "  Undertaking  "  is  also  used 


the  proof  is  of  the  weakest  character,  for  in 
that  form  of  statement  the  sense  of  under- 
stood is  equivalent  to  that  of  '  believed,'  and 
that  belief  might  be  founded  on  hearsay  or  con- 
jecture. But  here  the  existence  of  such  an 
understanding  is  the  very  fact  to  be  proved, 
that  word  being  used  in  the  sense  of  '  agree- 
ment,' and  therefore  the  mere  statement  of  its 
existence  by  a  party  to  it  is  direct  proof  in 
itself." 

Understanding  or  Agreement — Bribery.  —  In 

State  v.  Durnam,  73  Minn.  150,  it  was  held 
that  to  constitute  the  crime  of  asking  for  a 
bribe  by  a  public  officer,  "  with  the  under- 
standing "  that  his  vote  should  be  influenced 
thereby,  it  was  not  necessary  that  the  party 
solicited  for  the  bribe  should  consent  to  give  it, 
or  that  there  should  be  any  meeting  of  minds 
or  mutual  understanding  or  agreement  b 
tween  him  and  the  party  asking  for  the  bribe. 
It  is  sufficient  if  the  latter  is  ready  and  willing 
to  enter  into  a  corrupt  agreement  or  under- 
standing that  his  vote  shall  be  influenced  by 
the  bribe. 

Express  Understanding.  —  See  Express,  vol. 
12,  p.  541. 

1.  Understandingly  —  Acknowledgment.  — 

Where  a  certificate  of  acknowledgment  recited 
that  the  wife  acknowledged  the  instrument 
f  .eely,  voluntarily,  and  understandingly,  it 
was  held  that  this  was  sufficient  to  show  that 
the  writing  had  been  fully  explained  to  her. 
Shaw  v.  Shaw,  (Ky.  1894)  24  S.  W.  Rep.  630. 
See  also  the  title  Acknowledgments,  vol.  1,  p. 
518. 

2.  Undertaking  —  Promise.  —  Bouv.  L.  Diet., 
citing  Wain  v.  Warlters,  5  East  17,  followed 
in  Alexander  v.  State,  28  Tex.  App.  186 ;  Ten- 
ney  v.  Taylor,  1  App.  Cas.  (D.  C.)  223. 

To  undertake  sometimes  means  to  agree,  to 
promise.  Holt  Ice,  etc.,  Co.  v.  Arthur  Jordan 
Co.,  25  Ind.  App.  314. 

"Whether  It  Imports  Consideration. —  In  Thomp- 
son v.  Blanchard,  3  N.  Y.  335,  it  was  held  that 
the  term  undertaking  did  not  ex  vi  termini 
import  a  consideration ;  and,  therefore,  that, 
where  a  statute  required  an  undertaking  to 
be  entered  into,  an  instrument  containing  the 
requisite  stipulations  was  valid  although  not 
expressing  the  consideration.  See  also  Smith 
v.  Seward,  3  Pa.  St.  345  ;  Alexander  v.  State, 
28  Tex.  App.  186. 

Same  —  Undertook  and  Agreed  Distinguished  — 
Entered  Upon. —  In  De  Hart  v.  Haun,  126  Ind. 
378,  it  was  said  :  "  In  the  complaint  in  ques- 
tion no  consideration  is  alleged.  It  is  simply 
alleged  that  the  defendant,  as  such  surgeon, 
'undertook  faithfully,  skilfully,  and  diligently 
to  treat  and  set  and  endeavor  to  cure  and  heal 
said  arm  and  shoulder.'  It  does  not  allege  that 
the  defendant  undertook  or  promised  to  do 
anything  more  in  the  treatment  of  the  case 
than  the  law  made  it  his  duty  to  do.  The 
word  undertook  is  not  a  synonym  for  '  prom- 
ised,' '  agreed,'  or  '  contracted.'     A  party  may 


have  undertaken  to  do  an  act  without  any 
contract  or  agreement  with  another  to  do  the 
act  or  promise  made  to  another.  The  word  is 
used  in  the  sense  of  '  entered  upon.'  " 

Undertaking  and  Bond.  (See  generally  the 
title  Bonds,  vol.  4,  p.  618.) — In  Scherer  v. 
Hopkins,  (C.  PI.  Gen.  T.)  42  N.  Y.  St.  Rep.  189, 
it  was  said :  "  An  undertaking  is  but  a 
simplified  bond  without  a  seal."  See  also 
People  v.  Dando,  (C.  PI.  Gen.  T.)  20  Abb.  N. 
Cas.  (N.  Y.)  245 ;  Lutes  v.  Shelley,  40  Hun 
(N.  Y.)  197. 

Bond  and  undertaking  are  used  inter- 
changeably. Mathiasen  v.  Shannon,  (Supm. 
Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  274. 

Undertaking  —  Appeal  Bond.  —  A  statute  pro- 
vided that  no  appeal  should  be  allowed  from  a 
judgment  of  a  justice  of  the  peace  unless  the 
appellant,  with  sufficient  surety,  approved  by 
the  justice,  entered  into  an  undertaking  to 
satisfy  and  pay  all  intervening  damages  and 
costs  arising  on  appeal.  In  construing  this 
provision  in  Tenney  v.  Taylor,  1  App.  Cas. 
(D.  C.)  223,  the  court  said :  "  Unlike  the 
ordinary  appeal  bond,  which  is  an  obligation 
under  seal,  with  a  fixed  penalty,  and  a  definite 
condition,  limited  to  become  effective  or  other- 
wise by  the  determination  of  the  appeal,  the 
undertaking  is  without  seal,  or  fixed  penalty, 
and  without  condition,  and  is  simply  a  promise 
or  an  assumption  of  liability  to  perform  a  judg- 
ment or  to  pay  damages  and  costs.  Webster 
defines  it  in  this  connection  to  mean  '  a  promise 
or  pledge ;  a  guarantee.'  And  Bouvier  gives  it 
as  '  an  engagement  by  one  of  the  parties  to  a 
contract  to  the  other,  and  not  the  mutual  en- 
gagement of  the  parties ;  a  promise.'  But 
while  it  differs  in  form  from  the  bond  its 
essential  purpose  and  effect  are  the  same  as 
those  of  the  bond." 

Indorsement.  — ■  A  Massachusetts  statute  pro- 
vided that  original  writs  in  which  the  plaintiff 
was  not  an  inhabitant  of  the  commonwealth 
should,  before  entry  thereof,  be  indorsed  by 
some  sufficient  person  who  was  an  inhabitant. 
An  Act  of  Congress  provided  that  all  bonds, 
undertakings,  or  securities  given  by  other 
parties  in  a  suit  prior  to  its  removal  into  a 
federal  court  should  remain  valid  and  effectual. 
It  was  held  that  undertaking  as  used  in  this 
latter  provision  clearly  covered  the  indorsement 
required  by  the  Massachusetts  statute.  Pull- 
mans Palace-Car  Co.  v.  Washburn,  66  Fed.  Rep. 
790,  affirmed  (C.  C.  A.)  76  Fed.  Rep.  1005. 

Memorandum  on  Justice's  Docket.  —  In  Stark 
v.  Small,  72  Wis.  215,  it  was  held  that  a 
memorandum  on  a  justice's  docket,  required  by 
statute  to  be  signed  by  the  person  becoming 
security  for  costs,  was  not  an  undertaking, 
bond,  or  recognizance  within  a  statute  provid- 
ing that  no  attorney  should  be  taken  as  bail 
or  security  on  such  instrument. 

Undertaking  for  Payment  of  Money  —  Forgery. 
—  In  Reg.  v.  Chambers,  L.  R.  1  C.  C.  342,  Kelly, 
C.  B.,  said:  "The  question  is  this  case  is 
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Definitions. 


in  the  sense  of  "  enterprise  "  1 
UNDERTAKES.  —  See  note  2. 

UNDERTAKING  ON  APPEAL.  —  See  the  title  Appeal  Bonds  and  Under- 
takings,  i  Encyc  of  Pl.  and  Pr.  963,  and  see  Undertake,  Undertaking, 
Etc.,  ante,  p.  98. 

UNDER  TENANT.  —  See  note  3. 

UNDER  THE  HAND.  —  See  Hand,  vol.  15,  pp.  250,  251. 

UNDERTOOK.    (See  also  Undertake,  Undertaking,  Etc.,  ante,  p.  98.) 
—  Agreed ;  promised ;  the  technical  word  by  which  the  promise  is  alleged  in 
assumpsit. 

UNDER  WAY.  —  See  note  4. 

UNDERWOOD.  —  Underwood  is  described  to  be  coppice  of  any  wood  not 
accounted  timber.5 

UNDERWRITER.  (See  also  the  title  INSURANCE,  vol.  16,  p.  830,  and  the 
references  there  given,  especially  the  title  Lloyd's  Associations,  vol.  19, 
p.  447.) —  An  underwriter  is  one  who  agrees  to  insure  another  on  life  or  prop- 
erty in  a  policy  of  insurance.  He  is  also  called  the  insurer.  The  title  is  almost 
exclusively  confined  to  insurers  on  marine  risks,  and  is  derived  from  the  method 
of  obtaining  such  insurance  formerly  in  vogue,  usually  as  follows :  A  premium 


whether  the  instrument  forged  by  the  prisoner 
is  an  '  undertaking  for  the  payment  of 
money  '  within'  the  meaning  of  24  &  25  Vict., 
c.  92,  §  23,  so  as  to  make  the  forgery  of  it  an 
offense  within  that  section.  Now  the  instru- 
ment is  in  form  an  I.  O.  U.  for  thirty-five 
pounds,  purporting  to  be  signed  by  the  prisoner 
and  his  brother-in-law,  George  Wickham.  And 
it  appears  from  the  case  that  the  prisoner,  be- 
ing pressed  for  repayment  of  a  loan,  obtained 
further  time  by  giving  this  instrument  as  a 
security.  I  am  clearly  of  the  opinion  that  such 
a  security  is  an  undertaking  for  the  payment 
of  money  within  the  meaning  of  the  act."  See 
also  generally  the  title  Forgery,  vol.  13,  p.  1081. 

1.  Railroad  Undertaking, —  See  Phelps  v.  St. 
Catharines,  etc.,  R.  Co.,  19  Ont.  501  ;  Gardner 
v.  London,  etc.,  R.  Co.,  L.  R.  2  Ch.  217. 

Tramway.  —  An  English  statute  authorized 
local  authorities  after  a  certain  lapse  of  time, 
and  upon  certain  conditions,  to  require  the  pro- 
moters of  tramways  "  to  sell,  and  thereupon 
such  promoters  shall  sell,  to  them  their  under- 
talcing."  In  construing  this  provision  in 
Edinburgh  St.  Tramways  Co.  v.  Edinburgh, 
(1894)  A.  C.  474,  Lord  Watson  said:  "The 
word  undertaking  is  not  defined  in  the  Act ; 
but  it  appears  to  me  that  it  must  signify  all  the 
real  and  movable  property  belonging  to  the 
promoters  necessary  for  conducting  tramway 
traffic,  together  with  all  rights  and  interests  in 
or  connected  with  such  property  which  belong 
to  the  promoters  and  are  capable  of  being  trans- 
mitted from  them  to  the  purchaser.  I  do  not 
think  the  word  can  be  reasonably  construed  so 
as  to  include  any  property  or  any  right  or 
interest  which  does  not  belong  to  the  promoters, 
and  does  not  pass  from  them  to  their  purchaser 
under  the  compulsory  contract  of  sale." 

Undertaking  of  Company, —  In  In  re  Panama, 
etc..  Royal  Mail  Co.,  L.  R.  5  Ch.  318,  it  was 
held  that  to  charge  the  undertaking  of  a 
company  was  to  charge  all  the  property  of  the 
company.  But  in  In  re  New  Clydach  Sheet, 
etc.,  Iron  Co.,  L.  R.  6  Eq.  514,  it  was  held  that 
laws  so  charging  applied  only  to  property  in 
existence  at  the  "date  of  the  undertaking. 


English  Land  Clause  Act  of  1845.  —  The  term 
undertaking  has  been  held  not  to  apply  to  a 
private  charity  empowered  by  special  act  to 
take  land  compulsorily.  Re  Sion  College,  55 
L.  T.  N.  S.  589.  So  the  word  has  been  held 
not  to  apply  to  a  company  established  under 
an  act,  expressly  stated  not  to  be  a  public  act, 
for  the  erection  of  a  hotel.  Wale  v.  West- 
minster Palace  Hotel  Co.,  8  C.  B.  N.  S.  276,  98 
E.  C.  L.  276. 

2.  Undertakers  —  English.  Workers  Compensa- 
tion Act  1897. —  See  Mason  v.  Dean,  (1900)  1 
Q.  B.  770;  Cass  v.  Butler,  (1900)  1  Q.  B.  777; 
Percival  v.  Garner,  (1900)  2  Q.  B.  406;  Car- 
rington  v.  Bannister  Co.,  (1901)  1  Q.  B.  23; 
Merrill  v.  Wilson,  (1901)  1  Q.  B.  35. 

3.  Under  Tenant.  —  See  University  Pub.  Co. 
v.  Piffet,  34  La.  Ann.  602,  and  see  the  titles 
Landlord  and  Tenant,  vol.  18,  p.  149;  Leases, 
vol.  18,  p.  593. 

4.  Under  Way.  —  In  The  Romance,  (1901) 
P.  15,  it  was  held  that  a  steam  tug  was  under 
way  when  she  was  fast  alongside  of  a  vessel 
which  she  was  moving  up  to  her  anchor  pre- 
paratory to  towing  her  away. 

In  The  Esk,  L.  R.  2  A.  &  E.  350,  it  was  held 
that  a  vessel  with  her  anchor  down,  but  not 
actually  held  by  or  under  control  of  it,  was 
under  ivay. 

5.  Underwood.  —  Rex  v.  Ferrybridge,  1  B.  & 
C.  379,  8  E.  C.  L.  162.  And  see  the  note  to 
that  case  for  an  exhaustive  review  of  the  au- 
thorities on  the  question  what  constitutes 
underwood  in  England  when  the  question 
arises  in  actions  for  waste. 

Salable  Underwood. —  "  The  word  '  salable  '  has 
not  a  very  precise  definite  meaning ;  it  may 
mean  when  they  are  in  a  fit  state  for  sale,  re- 
ferring to  the  time  when  they  are  cut,  or  it 
may  mean  such  as  are  intended  or  destined  for 
sale,  in  contradistinction  to  such  as  are  to  sup- 
ply the  land  with  estovers  for  fuel  and  the 
other  purposes  of  the  estate."  Rex  v.  Mir- 
field,  10  East  224.  See  also  Fitzhardinge 
v.  Pritchett,  L,  R.  2  Q.  B.  135  ;  Reg.  v. 
Narberth  North,  o  Ad.  &  El.  815,  36  E.  C. 
L.  296. 
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having  been  agreed  upon  between  the  insured  and  an  insurance  broker,  a  state- 
ment of  such  premium,  and  of  the.  ship  or  cargo,  and  of  the  voyage  or  time, 
was  written  at  the  head  of  a  sheet,  which  was  laid  on  the  broker's  table.  Then 
such  merchants  as  were  willing  to  insure  such  property  on  the  terms  named 
subscribed  their  names  to  the  statement,  stating  the  amount  they  were  willing 
to  insure  ;  and  so  on  until  the  desired  amount  was  obtained.1 

UNDISCLOSED  PRINCIPAL.  —  See  the  title  AGENCY,  vol.  I,  p.  930. 

UNDISPOSED  OF.  —  See  note  2. 

UNDISTRIBUTED.  —  See  note  3. 

UNDIVIDED.  —  The  term  "  undivided,"  when  applied  to  lands  by  proprie- 
tors of  common  and  undivided  lands,  implies  land  set  apart  from  their  general 
domain,  and  not  subject  to  partition,  or  to  be  divided,  set  off,  or  allotted  to 
individuals  to  hold  in  severalty.4 

UNDUE.  —  See  note  5. 

UNDUE  CONCEALMENT.  —  See  note  6. 


1.  Underwriter.  —  Bouv.  L.  Diet. ;  1  Parsons 
on  Marine  Ins.  14. 

2.  Undisposed  Of.  (See  also  Dispose,  vol.  9, 
p.  541,  note.) — A  testator  gave  to  his  wife 
certain  property  and  provided  that  if  any  of 
it  should  remain  undisposed  of  by  his  wife 
at  her  decease  it  should  go  to  his  heirs  at  law. 
Before  her  death  the  wife,  by  deed  of  trust, 
conveyed  the  property  for  the  following  uses 
and  purposes  :  "  During  my  natural  life  I  am 
to  have,  hold,  and  enjoy  the  full  and  sole  use 
and  benefit  and  improvement  of  all  said  real 
and  personal  estate ;  at  my  decease  said  real 
and  personal  estate  shall  be  distributed  and 
given  "  in  a  manner  specified.  It  was  held 
that  the  property  did  not  remain  undisposed 
of  at  the  death  of  the  wife.  Perry  v.  Cross, 
132  Mass.  454. 

3.  Undistributed  Assets  —  English  Winding-up 
Act  of  1890. —  See  In  re  Land  Mortg.  Bank, 
(1898)  1  Ch.  444. 

4.  Undivided.  —  Wellington,  Petitioner,  16 
Pick.  (Mass.)  98.  In  this  case  it  was  held 
that  where  by  a  vote  of  the  proprietors  a  cer- 
tain tract  of  land  was  to  remain  undivided. 
this  did  not  mean  that  the  land  should  not  be 
divided  in  parcels,  but  that  it  should  not  be 
set  off  in  severalty  to  individual  proprietors. 

Undivided  Interest.  —  In  Biddle  v.  Starr.  9  Pa. 
St.  465,  it  was  said:  "The  Act  of  13th 
March,  1847,  under  which  the  proceeding  is 
had,  uses  the  words  '  seized  of  an  undivided 
interest,'  which  technically  means  only  tenancy 
in  common." 

Undivided  Land.  —  A  statute  granted  the 
right  to  manage,  sell,  and  convey  the  undi- 
vided and  common  lands  of  a  town.     In  con- 


struing this  provision  in  Southampton  v.  Betts, 
21  N.  Y.  App.  Div.  440,  affirmed  163  N.  Y. 
454,  the  court  said  :  "  It  is  quite  clear,  as  dis- 
closed by  the  case,  that  the  terms  '  imdivided 
lands  '  and  '  common  lands  '  were  used  inter- 
changeably to  refer  to  the  uplands  and  to  the 
beaches  as  well." 

5.  Undue  and  Great  Distinguished.  —  See 
Greeno  v.  Wilson,  27  Fla.  500. 

Undue  Election.  —  In  In  re  Contested  Elec- 
tion Cases,  1  Brews.  (Pa.)  172,  it  was  said: 
"  What  are  we  to  understand  by  the  phrase 
'  undue  election  and  false  returns  '  ?  which  is 
made  subject  to  our  inquiry,  determination,  and 
judgment.  In  strict  signification,  an  election 
is  not  a  due  election  when  it  is  not  right,  not 
legal,  not  agreeable  to  or  in  conformity  with 
the  rule  or  standard  which  the  law  sets  up. 
That  which  is  not  just  or  proper,  or  is  irregu- 
lar, is  undue.  An  election,  therefore,  which 
is  not  conducted  according  to  law,  either  as  to 
substance  or  form  in  any  essential  particular, 
is  an  undue  election  ;  and  yet  more  clearly  is 
an  election  undue  in  the  management  of 
whi  tl  2  positive  and  material  requirements  of 
the  law  are  wilfully  and  knowingly  disregarded 
and  disobeyed." 

6.  Undue  Concealment.  —  In  Hall  v.  Thomp- 
son. 1  Smed.  &  M.  (Miss.)  482,  it  was  said: 
"Judge  Story  says  that  undue  concealment 
is  the  nondisclosure  of  facts  and  circumstances 
which  one  party  is  under  a  legal  or  equitable 
obligation  to  communicate.  1  Story's  Equity 
216."  See  also  Conceal  —  Concealment,  vol. 
6.  p.  423,  note.  And  see  the  titles  Implied 
Warranties,  vol.  15,  p.  1210;  Sales,  vol.  24, 
p.  1018;  Vendor  and  Purchaser. 
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By  Harold  N.  Eldridge. 

I.  Definition  and  Nature,  102. 

1.  Definition,  102. 

u     2.  Capacity  Implied,  104. 

3.  What  Are  Proper  Influences,  105. 

4.  Relation  to  Fraud,  106. 

5.  Relation  to  Duress,  107. 

II.  General  Considerations,  107. 

1.  By  Whom  Influence  Exerted,  107. 

2.  Influence  Directed  to  Particular  Act,  107. 

3.  Existence  of  Influence  at  Ti7ne  of  Act,  108. 

4.  Validity  of  Act  Unduly  Influenced,  108. 

a.  Transactions  Inter  Vivos,  108. 

b.  Wills,  108. 

c.  Ratification  of  Acts,  109. 

III.  Remedies  and  Defenses,  109. 

1.  Remedies,  109. 

a.  Rescission  and  Cancellation,  109. 

b.  Injunction,  109. 

2.  Defense  of  laches,  109. 

IV.  Evidence,  109. 

1.  Undice  Influence  a  Question  of  Pact,  109. 

2.  Burden  of  Proof,  no. 

3.  Admissibility  of  Evidence,  no. 

a.  Nature  of  Proof  ,  no. 

b.  Circumstances  Considered,  in. 

(1)  Quality  and  Condition  of  Mind  Alleged  to  Be  Influenced,  in. 

(ci)  In  General,  in. 

(fl)  Mental  Weakness,  in. 

if)  Mental  Strength,  113. 

(2)  Circumstances  Attending  Act  Alleged  to  Be  Influenced,  113. 

(a)  In  General,  113. 

(fl)  Motive,  Opportunity,  Power,  and  Disposition  to  Exert 

Undue  Influence,  113. 
(/)  Secrecy  and  Lack  of  Independent  Advice,  113. 
(d}  Ignorance  of  Act,  114. 
(V)  Will  Drawn  by  Beneficiary,  114. 

(3)  Character  of  Act  Alleged  to  Be  Influenced,  115. 

(a)  I11  General,  115. 

(fl)  Unreasonableness  and  Uunaturalness  of  Will,  115. 
aa.  In  General,  115. 
bb.   Testator  s  Relations,  116. 

(ad)  With  Disinherited  Relatives,  116. 
With  Beneficiaries,  116. 
(^)  Improvidence  of  Transaction  Inter  Vivos,  116. 
/»  General,  116. 
^4 ^     Consideration,  117. 

Inadequacy  of,  117. 
(M)  /7z/jf(?  Statement  of,  117. 

(4)  Declarations,  117. 

(«)  (9/  Testator,  117. 

Contemporaneous  with  Execution  of  Will,  117. 
/V;.  iWtf  Contemporaneous  with  Execution  of  Will,  117. 
Of  Beneficiary,  119. 
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V.  Confidential  Relations  as  Evidence  of  Undue  Influence,  119. 

1.  In  General,  119. 

2.  Presumptive  Undue  Influence,  119. 

a.  Acts  Affected,  119. 

b.  Hozu  Established,  121. 

c.  Nature  of  Presumption,  122. 

d.  How  Rebutted,  122. 

(1)  Burden  of  Proof ,  122. 

(2)  Evidence  Admissible,  122. 

3.  Different  Relations  Considered,  124. 

a.  In  General,  124. 

b.  Attorney  and  Client,  124. 

(1)  In  General,  124. 

(2)  Who  Is  an  Attorney,  125. 
Principal  and  Agent,  125. 
Trustee  and  Cestui  Que  Trust,  125. 

^.  Medical  Adviser  and  Patient,  126. 

(1)  Transactions  Inter  Vivos,  126. 

(2)  Wills,  126. 

Spiritual  Adviser  and  Parishioner  or  Nun,  126. 
g.   Guardian  and  Ward,  127. 

(1)  In  General,  127. 

(2)  Who  Is  a  Guardian,  128. 

(3)  Nature  of  Presumption,  128. 
&  Husband  and  Wife,  129. 

(1)  Transactions  Inter  Vivos,  129. 

(2)  W/7/.r,  130. 

(3)  Existence  of  Relation,  130. 
I.  Man  and  Mistress,  130. 

/.  Parent  and  Child,  131. 

(1)  From  Child  to  Parent,  131. 

(«)  /«  General,  131. 

Duration  of  Presumption,  132. 

(2)  From  Parent  to  Child,  132. 

(a)  Transaction  Inter  Vivos,  132. 

O)  133. 

&  Grandparent  and  Grandchild,  134. 
/.  Brother  and  Sister,  134. 
#z.  Uncle  and  Nephew,  134. 
«.  Caretaker  or  Nurse,  134. 
0.  Master  and  Servant,  135. 
^.  Partners,  135. 
^.  Mortgagor  and  Mortgagee,  135. 
r.  Intelligent  and  Illiterate  Persons,  135. 
Landlord  and  Boarder,  135. 

CROSS-REFERENCES. 

matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:  AGENCY,  vol.  1,  p.  930;  ATTORNEY  AND 
CLIENT,  vol.  3,  p.  278;  CATCHING  BARGAIN,  vol.  5,  p.  764;  GIFTS, 
vol.  14,  p.  1006;  GUARDIAN  AND  WARD,  vol.  15,  p.  16;  HUSBAND 
AND  WIFE,  vol.'  15,  p.  785;  MARRIAGE  SETTLEMENTS,  vol.  19, 
p.  1224;  PARENT  AND  CHILD,  vol.  21,  p.  1034;  TRUSTS  AND 
TRUSTEES;  WILLS. 

I.  Definition  and  Nature — 1.  Definition  —  Common  Law.  —  No  definition 
of  what  the  law  denominates  undue  influence  can  be  given  which  will  furnish 
a  safe  and  reliable  test  for  every  case.    Each  case  must  be  decided  on  its  own 
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Definition . 


special  facts.  All  that  can  be  said,  in  the  way  of  formulating  a  general  rule 
on  this  subject  is,  that  whatever  destroys  free  agency,  and  constrains  the 
person  whose  act  is  brought  in  judgment,  to  do  what  is  against  his  will,  and 
what  he  would  not  have  done  if  left  to  himself,  is  undue  influence,  whether  the 
control  be  exercised  by  physical  force,  threats,  importunity  or  any  other 
species  of  mental  or  physical  coercion.  The  extent  or  degree  of  the  influence 
is  quite  immaterial,  for  the  test  always  is:  Was  the  influence,  whether  slight 
or  powerful,  sufficient  to  destroy  free  agency,  so  that  the  act  put  in  judgment 
was  the  result  of  the  domination  of  the  mind  of  another  rather  than  the 
expression  of  the  will  and  mind  of  the  actor? 1 


1.  Undue  Influence  Defined.  —  Haydock  v. 
Haydock,  33  N.  J.  Eq.  494. 

Other  Definitions.  —  The  undue  influence  for 
which  a  will  or  deed  will  be  annulled  must  be 
such  as  that  the  party  making  it  has  no  free 
will,  but  stands  in  vinculis.  It  must  amount 
to  force  or  coercion,  destroying  free  agency. 
Conley  v.  Nailor,  118  U.  S.  134;  Delaplain  v. 
Grubb,  44  W.  Va.  612,  67  Am.  St.  Rep.  788. 

Undue  influence  is  that  degree  of  importunity 
which  deprives  a  testator  of  his  free  agency, 
which  is  such  as  he  is  too  weak  to  resist,  and 
will  render  the  instrument  executed  under  its 
influence  not  his  free  and  unconstrained  act. 
Hiss  v .  Weik,  78  Md.  439 ;  Somers  v.  Mc- 
Cready,  96  Md.  438. 

Undue  influence  is  any  improper  or  wrong- 
ful constraint,  machination,  or  urgency  or  per- 
suasion, whereby  the  will  of  a  person  is  over- 
powered, and  he  is  induced  to  do  or  forbear 
an  act  which  he  would  not  do,  or  would  do  if 
left  to  act  freely.  Smith  v.  Henline,  174  111. 
184 

Undue  influence,  of  that  kind  which  will 
affect  the  provisions  of  a  testament,  must  be 
such  as  subjugates  the  mind  of  the  testator  to 
the  will  of  the  person  operating  upon  it,  and 
in  order  to  establish  this  proof  must  be  made 
of  some  fraud  practiced,  some  threats  or  mis- 
representations made,  some  undue  flattery,  or 
some  physical  or  moral  coercion  employed,  so 
as  to.  destroy  the  free  agency  of  the  testator. 
Tawney  v.  Long,  76  Pa.  St.  115;  Robinson  v. 
Robinson,  203  Pa.  St.  400. 

Undue  Influence  Is  Defined  in  the  Following 
Cases  —  England.  —  Hall  v.  Hall,  L.  R.  1  P.  & 
D.  481,  37  L.  J.  P.  40;  Kinleside  v.  Harrison, 
2  Phill.  Ecc.  551;  Williams  v.  Goude,  1  Hag. 
Ecc.  577;  Armstrong  v.  Huddleston,  1  Moo.  P. 
C.  478;  Stulz  v.  Schasffle,  16  Jur.  909. 

United  States.  —  Ormsby  v.  Webb,  134  U.  S. 
66;  Penn  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co., 
83  Fed.  Rep.  891  ;  Meyer  v.  Jacobs,  123  Fed. 
Rep.  900. 

Alabama.  —  Leverett  v.  Carlisle,  19  Ala.  80; 
Gilbert  v.  Gilbert,  22  Ala.  532,  58  Am.  Dec. 
268;  Dunlap  v.  Robinson,  28  Ala.  100;  Taylor 
v.  Kelly,  31  Ala.  70,  68  Am.  Dec.  150;  Pool  v. 
Pool,  35  Ala.  12;  Hall  v.  Hall,  38  Ala.  134; 
Shipman  v.  Furniss,  69  Ala.  555,  44  Am.  Rep. 
528  ;  Jackson  v.  Rowell,  87  Ala.  685  ;  Lyons  v. 
Campbell,  88  Ala.  469;  Moore  v.  Heineke,  119 
Ala.  627;  Reeves  v.  Lampley,  125  Ala.  457; 
Adair  v.  Craig,  135  Ala.  332;  Knox  v.  Knox, 
95  Ala.  495,  36  Am.  St.  Rep.  235;  Schieffelin 
v.  Schieffelin,  127  Ala.  14. 

Arkansas.  —  McCulloch  v.  Campbell,  49  Ark. 
37i. 


California.  —  Dolliver  v.  Dolliver,  94  Cal. 
642 ;  Hayne  v.  Hermann,  97  Cal.  262 ;  Matter 
of  Motz,  136  Cal.  558;  Matter  of  Keegan,  139 
Cal.  123. 

Connecticut.  —  Denslow  v.  Moore,  2  Day 
(Conn.)  21  ;  Dale's  Appeal,  57  Conn.  145;  Tur- 
ner's Appeal,  72  Conn.  305. 

Delaware.  —  Duffield  v.  Robeson,  2  Harr. 
(Del.)  375;  Sutton  v.  Sutton,  5  Harr.  (Del.) 
461;  Pritchard  v.  Roe,  3  Penn.  (Del.)  128; 
Doe  v.  Beeson,  2  Houst.  (Del.)  246  ;  Lodge  v. 
Lodge,  2  Houst.  (Del.)  424;  Ethridge  v.  Ben- 
nett, 9  Houst.  (Del.)  301  ;  Steele  v.  Helm,  2 
Marv.  (Del.)  237. 

District  of  Columbia.  —  Towson  v.  Moore,  1 1 
App.  Cas.  (D.  C.)  380. 

Georgia.  —  Potts  v.  House,  6  Ga.  325  ;  Morris 
v.  Stokes,  21  Ga.  552 ;  Jackson  v.  Jackson,  32 
Ga.  338. 

Idaho.  —  Gwin  v.  Gwin,  5  Idaho  271;  Kelly* 
v.  Perrault,  5  Idaho  221. 

Illinois.  —  Brownfield  v.  Brownfield,  43  111. 
147;  Roe  v.  Taylor,  45  111.  491;  Rutherford  v. 
Morris,  77  111.  412;  Allmon  v.  Pigg,  82  111.  149, 

25  Am.  Rep.  303;  Bevelot  v.  Lestrade,  153  111. 
625  ;  Smith  v.  Henline,  174  111.  184. 

Indiana.  —  Rabb  v.  Graham,  43  Ind.  1  ; 
Bundy  v.  McKnight,  48  Ind.  517;  Stevens 
v.  Leonard,  154  Ind.  67,  77  Am.  St.  Rep. 
446. 

loiva.  —  Mallow  v.  Walker,  115  Iowa  238,  91 
Am.  St.  Rep.  158;  Perkins  v.  Perkins,  116  Iowa 
253- 

Kansas.  —  Mooney  v.  Olsen,  22  Kan.  75  ;  Hill 
v  Miller,  50  Kan.  659. 

Kentucky.  —  Turley  v.  Johnson,  1  Bush  (Ky.) 
116;  Wise  v.  Foote,  81  Ky.  10;  Barlow  v. 
Waters,  (Ky.  1894)  28  S.  W.  Rep.  785  ;  Boone 
v.  Ritchie,  (Ky.  1899)  53  S.  W.  Rep.  518;  Dean 
v.  Phillips,  (Ky.  1901)  61  S.  W.  Rep.  10; 
Aberdorfer  v.  Newberger,  (Ky.  1902)  67  S.  W. 
Rep.  267. 

Maine.  —  Barnes  v.  Barnes,  66  Me.  297 ; 
Wells,  Appellant,  96  Me.  165. 

Maryland.  —  Davis  v.  Calvert,  5  Gill  &  J. 
(Md.)  302,  25  Am.  Dec.  282 ;  Wampler  v. 
Wampler,  9  Md.  540 ;  Wittman  v.  Goodhand, 

26  Md.  95 ;  Tyson  v.  Tyson,  37  Md.  582 ; 
Griffith  v.  Diffenderffer,  50  Md.  484  ;  Eakle  v. 
Reynolds,  54  Md.  305  ;  Layman  v.  Conrey,  60 
Md.  292;  Stirling  v.  Stirling,  64  Md.  138; 
Whitridge  v.  Barry,  42  Md.  140 ;  Schwanteck 
v.  Berner,  96  Md.  143  ;  Somers  v.  McCready,  96 
Md.  439  ;  Bauer  v.  Bauer,  82  Md.  241. 

Massachusetts.  —  Howe  v.  Howe,  99  Mass. 
88. 

Michigan.  —  Schofield   v.   Walker,   58  Mich. 
106;  Maynard  v.  Vinton,  59  Mich.  153;  Sever- 
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As  Denned  by  Some  of  the  Codes,  undue  influence  consists:  I.  In  the  use,  by  one 
in  whom  a  confidence  is  reposed  by  another,  or  who  holds  a  real  or  apparent 
authority  over  him,  of  such  confidence  or  authority  for  the  purpose  of  obtain- 
ing an  unfair  advantage  over  him;  2.  In  taking  an  unfair  advantage  of 
another's  weakness  of  mind;  or,  3.  In  taking  a  grossly  oppressive  and  unfair 
advantage  of  another's  necessities  or  distress.1 

2.  Capacity  Implied.  —  Undue  influence  is  something  distinct  from  capacity 
to  enter  into  a  transaction  inter  vivos  or  to  make  a  will.  The  former  implies 
the  latter.3 


ance  v.  Severance,  90  Mich.  424 ;  In  re  Merri- 
man,  108  Mich.  454. 

Minnesota.  —  Matter  of  Nelson,  39  Minn. 
204  ;  Mitchell  v.  Mitchell,  43  Minn.  76  ;  Schmidt 
v.  Schmidt,  47  Minn.  451  ;  In  re  Hess,  48 
Minn.  504,  31  Am.  St.  Rep.  665. 

Mississippi.  —  Powell  v.  Plant,  (Miss  1898) 
23  So.  Rep.  400. 

Missouri.  —  Harvey  v.  Sullens,  46  Mo. 
147,  2  Am.  Rep.  491  ;  Brinkman  v.  Ruegge- 
sick,  71  Mo.  553;  Jackson  v.  Hardin,  83  Mo. 
185;  Sunderland  v.  Hood,  84  Mo.  293;  Gay  v. 
Gillilan,  92  Mo.  261,  1  Am.  St.  Rep.  712;  Myers 
v.  Hauger,  98  Mo.  433  ;  Thompson  v.  Ish,  99 
Mo.  160,  17  Am.  St.  Rep.  552;  Berberet  v. 
Berberet,  131  Mo.  410,  52  Am.  St.  Rep.  634; 
Doherty  v.  Gilmore,  136  Mo.  414;  McFadin 
v.  Catron,  138  Mo.  197;  Dingman  v.  Romine, 
141  Mo.  466;  Cash  v.  Lust,  142  Mo.  630,  64 
Am.  St.  Rep.  576;  Riley  v.  Sherwood,  144  Mo. 
366  ;  Defoe  v.  Defoe,  144  Mo.  458  ;  Aylward  v. 
Briggs,  145  Mo.  604;  McKissock  v.  Groom,  148 
Mo.  467;  Gordon  v.  Burris,  153  Mo.  236;  Sehr 
v.  Lindenann,  153  Mo.  276;  Tibbe  v.  Kamp, 
154  Mo.  545;  Martin  v.  Bowdern,  158  Mo.  379; 
Campbell  v.  Carlisle,  162  Mo.  634;  Crowson  v. 
Crowson,  172  Mo.  691  ;  Ketchum  v.  Stearns,  8 
Mo.  App.  70 ;  Jones  v.  Roberts,  37  Mo.  App. 
179. 

Nebraska.  —  Munson  v.  Carter,  19  Neb.  293; 
Latham  v.  Schaal,  25  Neb.  535  ;  Seebrock  v. 
Fedawa,  30  Neb.  424  ;  Hartnett  v.  Hartnett,  42 
Neb.  23 ;  Boggs  v.  Boggs,  62  Neb.  274 ;  Stull 
v.  Stull,  (Neb.  1 901)  96  N.  W.  Rep.  196; 
Meyer  v.  Fishburn,  65  Neb.  626. 

New  Jersey.  —  Turner  v.  Cheesman,  15  N.  J. 
Eq.  265;  Moore  v.  Blauvelt,  15  N.  J.  Eq.  367; 
Stoutenburgh  v.  Hopkins,  43  N.  J.  Eq.  581  ; 
Elkinton  v.  Brick,  44  N.  J.  Eq.  165;  White  v. 
Starr,  47  N.  J.  Eq.  260 ;  Carroll  v.  Hause,  48 
N.  J.  Eq.  273  ;  Schuchhardt  v.  Schuchhardt,  62 
N.  J.  Eq.  710;  Bennett  v.  Bennett,  50  N.  J.  Eq. 
439;  Matter  of  Gilham,  64  N.  J.  Eq.  715. 

New  York.  —  Gardiner  v.  Gardiner,  34  N.  Y. 
161;  Rollwagen  v.  Rollwagen,  63  N.  Y.  519; 
Brick  v.  Brick,  66  N.  Y.  149;  Children's  Aid 
Soc.  v.  Loveridge,  70  N.  Y.  394 ;  Horn  v.  Pull- 
man, 72  N.  Y.  269  ;  Marx  v.  McGlynn,  88  N. 
Y.  371;  Matter  of  Snelling,  136  N.  Y.  515; 
Matter  of  Cornell,  43  N.  Y.  App.  Div.  242; 
Heath  v.  Koch,  74  N.  Y.  App.  Div.  338, 
affirmed  173  N.  Y.  629;  Hagan  v.  Yates,  1 
Dem.  (N.  Y.)  584 ;  Gardner  v.  Gardner,  22 
Wend.  (N.  Y.)  526;  Hazard  v.  Hefford,  2  Hun 
(N.  Y.)  445  ;  Newhouse  v.  Godwin,  17  Barb. 
(N.  Y.)  236;  Matter  of  Blair,  16  Daly  (N.  Y.) 
540:  Ewen  v.  Perrine,  5  Redf.  (N.  Y.)  640; 
Davis  v.  Culver,  (Supm.  Ct.  Gen.  T.)  13  How. 
Pr.  (N.  Y.)  62;  Matter  of  Hedge,  57  N.  Y. 
App.  Div.  48;  Matter  of  Liddy,  2  Silv.  Sup. 


(N.  Y.)  223;  Matter  of  Munger,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  268 ;  Matter  of  Elster, 
(Surrogate  Ct.)  39  Misc.  (N.  Y.)  63. 

North  Carolina.  —  Marshall  v.  Flinn,  4  Jones 
L.  (49  N.  Car.)  199;  Wright  v.  Howe,  7  Jones 
L.  (52  N.  Car.)  413;  Wessell  v.  Rathjohn,  89 
N.  Car.  377,  45  Am.  Rep.  696. 

North  Dakota.  —  Peckham  v.  Van  Bergen,  10 
N.  Dak.  43  ;  Ingwaldson  v.  Skrivseth,  7  N.  Dak. 
388. 

Ohio.  —  Monroe  v.  Barclay,  17  Ohio  St.  303, 
93  Am.  Dec.  620. 

Oregon.  —  Hubbard  v.  Hubbard,  7  Oregon 
47  ;  Holman's  Will,  42  Oregon  345. 

Pennsylvania.  —  McMahon  v.  Ryan,  20  Pa. 
St.  329 ;  Eckert  v.  Flowry,  43  Pa.  St.  46 ; 
Thompson  v.  Kyner,  65  Pa.  St.  379;  Tawney 
v.  Long,  76  Pa.  St.  114;  Trost  v.  Dingier,  118 
Pa.  St.  269,  4  Am.  St.  Rep.  593 ;  Herster  v. 
Herster,  122  Pa.  St.  239,  9  Am.  St.  Rep.  95; 
Reichenbach  v.  Ruddach,  127  Pa.  St.  590; 
Levis's  Estate,  140  Pa.  St.  182;  Englert  v. 
Englert,  198  Pa.  St.  326,  82  Am.  St.  Rep.  808; 
Robinson  v.  Robinson,  203  Pa.  St.  400  ;  Matter 
of  Coleman,  185  Pa.  St.  437. 

South  Carolina.  —  Martin  v.  Teague,  2  Spears 
L.  (S.  Car.)  268;  Woodward  v.  James,  3 
Strobh.  L.  (S.  Car.)  552,  51  Am.  Dec.  649; 
Farr  v.  O'Neall,  1  Rich.  L.  (S.  Car.)  80  ;  Press- 
ley  v.  Kemp,  16  S.  Car.  344;  Price  v.  Richmond, 
etc.,  R.  Co.,  38  S.  Car.  215. 

Texas.  —  Millican  v.  Millican,  24  Tex.  426  ; 
Patterson  v.  Lamb,  21  Tex.  Civ.  App.  512;  Mc- 
intosh v.  Moore,  22  Tex.  Civ.  App.  22 ;  Ed- 
wards v.  Millsaps,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  357;  Barry  v.  Graciette,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  309. 

Vermont.  —  In  re  Barney,  70  Vt.  352. 
Virginia.  —  Orr  v.  Pennington,  93  Va.  268. 
West  Virginia.  —  Forney  v.  Ferrell,  4  W.  Va. 
742  ;  Erwin  v.  Hedrick,  52  W.  Va.  537  ;  Dela- 
plain  v.  Grubb,  44  W.  Va.  612,  67  Am.  St.  Rep. 
788. 

Wisconsin.  —  Matter  of  Jackman,  26  Wis. 
104;  Carroll's  Will,  50  Wis.  437;  Dailey  v. 
Kastell,  56  Wis.  444;  Deck  v.  Deck,  106  Wis. 
470;  Gavitt  v.  Moulton,  119  Wis.  35. 

1.  Code  Definition. — Cal.  Civ.  Code  (1901), 
§  1575.  And  see  the  codes  of  the  different 
states. 

2.  Capacity  Implied  —  Arkansas.  —  Tobin  v. 
Jenkins,  29  Ark.  151. 

California.  —  Hannigan's  Estate,  Myr.  Prob. 
(Cal.)  135. 
Idaho.  —  Gwin  v.  Gwin,  5  Idaho  271. 
Maryland.  —  Stirling    v.    Stirling,    64  Md. 
138. 

Massachusetts.  —  Dexter  v.  Codman,  148 
Mass.  421. 

Pennsylvania.  —  Thompson  v.  Kyner,  65  Pa. 
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Doran 


McConlogue,  150 


Pennsylvania. 
Pa.  St.  98. 

Influence  obtained  by  arguments  addressed 
to  the  understanding  or  by  mere  appeal  to  one's 
convictions  of  right  doing  cannot  be  properly 
termed  undue  influence.  Hammond  v.  Welton, 
106  Mich.  244. 

6.  Persuasions  —  United  States.  —  Bowdoin 
College  v.  Merritt,  75  Fed.  Rep.  480. 

Delaware.  —  Pritchard  v.  Roe,  3  Penn.  (Del.) 
128. 

Illinois.  —  Rutherford  v.  Morris,  77  111.  412; 
Bevelot  v.  Lestrade,  153  111.  625. 

Indiana. — ■  Rabb  v.  Graham,  43  Ind.  1. 

■  Harrison's    Will,    1    B.  Mon. 


Schofield  v.  Walker, 


58  Mich. 
Mo.  239 ; 


3.  What  Are  Proper  Influences. — Not  every  influence  exerted  over  a  person 
is  undue  influence.1  As  has  been  seen,  unless  the  free  agency  of  the  person 
on  whom  the  influence  is  exerted  is  destroyed,  there  can  be  no  such  thing  as 
undue  influence.2  But  while  it  is  impossible  to  distinguish  by  a  fixed  rule 
what  are  and  what  are  not  proper  influences,3  it  may  be  said  generally  that 
influence  exerted  by  means  of  advice,4  arguments,5  persuasions,6  solicitation,7 
suggestion,8  or  entreaty,9  is  not  undue,  unless  it  be  so  importunate  and  per- 
sistent, or  otherwise  so  operate,  as  to  subdue  and  subordinate  the  will  and 
take  away  its  free  agency.10    Nor  is  influence  ordinarily  considered  undue 

St  379;  Tawney  v.  Long,  76  Pa.  St.  106;  Wil- 
son's Appeal,  99  Pa.  St.  545. 
For  a  Consideration  of  Testamentary  Capacity 

see  the  title  Testamentary  Capacity,  vol.  28, 
p.  68. 

1.  Not  All  Influences  Undue —  Sturtevant  v. 
Sturtevant,  116  111.  340;  Bacon  v.  Bacon,  181 
Mass.  21;  Schofield  v.  Walker,  58  Mich.  106; 
Ewen  v.  Perrine,  5  Redf.  (N.  Y.)  640  ;  Gardiner 
v.  Gardiner,  34  N.  Y.  163;  Holman's  Will,  42 
Oregon  345;  Dean  v.  Negley,  41  Pa.  St.  312, 
80  Am.  Dec.  620  ;  Coleman's  Estate,  6  Pa.  Dist. 
778  ;  Millican  v.  Millican,  24  Tex.  446. 

Yielding  to  Influence  Is  Consistent  with  Free 
Agency. — -Stevens  v.  Leonard,  154  Ind.  67,  77 
Am.  St.  Rep.  446. 

2.  Free  Agency  Destroyed.  —  See  supra,  this 
title,  Definition. 

3.  Impossible  to  Distinguish  by  Fixed  Rule 
What  Influences  Are  Proper.  —  Coghill  v.  Ken- 
nedy, 119  Ala.  641;  Mooney  v.  Olsen,  22  Kan. 
75;  Griffith  v.  Diffenderffer,  50  Md.  480; 
Shailer  v.  Bumstead,  99  Mass.  121  ;  Elkinton 
v.  Brick,  44  N.  J.  Eq.  165  ;  Matter  of  Elster, 
(Surrogate  Ct.)  39  Misc.  (N.  Y.)  63. 

4.  Advice  —  United    States.  —  Bowdoin  Col- 
lege v.  Merritt,  75  Fed.  Rep.  480. 

Illinois.  — ■  Yoe  v.  McCord,  74  111.  33  ;  Ruther- 
ford v.  Morris,  77  111.  412. 

Indiana.  —  Rabb  v.  Graham,  43  Ind.  1. 

Kentucky.  —  Lucas  v.  Cannon,  13  Bush  (Ky.) 
650;  Wise  v.  Foote,  81  Ky.  10. 

Maryland.  —  Somers  v.  McCready,  96  Md. 
437- 

Michigan.  —  Severance    v.    Severance,  90 
Mich.  424. 

New  York.  —  Matter  of  Blair,  16  Daly  (N. 
Y.)  540;  Tunison  v.  Tunison,  4  Bradf.  (N.  Y.) 
138;  Newhouse  v.  Godwin,  17  Barb.  (N.  Y.) 
236. 

Pennsylvania.  —  Matter  of  Hoge,  2  Brews, 
(r-a.)  454- 

5.  Arguments  — Alabama.  —  Gilbert  v.  Gilbert, 
22  Ala.  532,  58  Am.  Dec.  268  ;  Taylor  v.  Kelly, 
31  Ala.  59,  68  Am.  Dec.  150;  Pool  v.  Pool,  35 
Ala.  12. 

Arkansas.  —  Rogers  v.  Diamond,  13  Ark.  474. 

Illinois.  —  Rutherford  v.  Morris,  77  111.  412. 

Kentucky.  —  Harrison's  Will,  1  B.  Mon. 
(Ky.)  351  ;  Wise  v.  Foote,  81  Ky.  10. 

Michigan.  —  Schofield  v.  Walker,  58  Mich. 
106. 

Missouri.  —  Jones  v.  Roberts,  37  Mo.  App. 
179. 

New  York.  —  Tucker  v.  Field,  5  Redf.  (N. 
Y.  139;  Ewen  v.  Perrine,  5  Redf.  (N.  Y.)  640; 
Matter  of  Blair,  16  Daly  (N.  Y.)  540;  New- 
house  v.  Godwin,  17  Barb.  (N.  Y.)  236;  Matter 
of  Hoge,  2  Brews.  (Pa.)  454. 

Oregon.  —  Holman's  Will,  42  Oregon  3^5. 


Kentucky. 
(Ky.)  351. 

Michigan. 
106. 

Missouri. — -Gordon  v.  Burris,  153 
Jones  v.  Roberts,  37  Mo.  App.  179. 

New  Jersey.  — ■  McCoon  v.  Allen,  45  N.  J.  Eq. 
708. 

New  York.  —  Matter  of  Blair,  16  Daly  (N. 
Y.)  540;  Newhouse  v.  Godwin,  17  Barb.  (N. 
Y.)  236. 

North  Carolina.  —  Gilreath  v.  Gilreath,  4 
Jones  Eq.  (57  N.  Car.)  142;  Taylor  v.  Taylor, 
6  Ired.  Eq.  (41  N.  Car.)  26,  51  Am.  Dec.  412. 

Ohio.  —  Lore  v.  Truman,  1  Ohio  Dec.  (Re- 
print) 510,  10  West.  L.  J.  250. 

Oregon.  —  Holman's  Will,  42  Oregon  345. 
Pennsylvania. — -Williams's  Estate,  13  Phila. 
(Pa.)  302,  37  Leg.  Int.  (Pa.)  15;  Tawney  v. 
Long,  76  Pa.  St.  106. 

Wisconsin.  —  Gavitt  v.  Moulton,  119  Wis. 
35- 

In  Tawney  v.  Long,  76  Pa.  St.  106,  the  court 
says :  "  Even  importunate  persuasion  from 
which  a  delicate  mind  would  shrink  will  not 
invalidate  a  devise." 

7.  Solicitation. — McDaniel  v.  Crosby,  19 
Ark.  533  ;  Turner's  Appeal,  72  Conn.  305  ;  Sut- 
ton v.  Sutton,  5  Harr.  (Del.)  461;  Pritchard  v. 
Roe,  3  Penn.  (Del.)  128;  Wait  v.  Breeze,  18 
Hun  (N.  Y.)  403. 

8.  Suggestion. — -  A  mere  suggestion  to  a 
testator  that  an  indicated  testamentry  provi- 
sion would  be  productive  of  justice  between  the 
natural  objects  of  his  bounty  is  not  undue  in- 
fluence.    Elkinton  v.  Brick,  44  N.  J.  Eq.  154. 

9.  Entreaty.  — •  Bowdoin  College  v.  Merritt, 
75  Fed.  Rep.  480;  Dale's  Appeal,  57  Conn.  143; 
Rabb  v.  Graham,  43  Ind.  1  ;  Robinson  v.  Stuart, 
73  Tex.  267. 

10.  Must  Subordinate  Will  —  Alabama.  —  Dun- 
lap  v.  Robinson,  28  Ala.  100;  Leeper  v.  Taylor, 
47  Ala.  221. 

Maryland.  —  Davis  v.   Calvert,   5   Gill  &  J. 
(Md.)  302,  25  Am.  Dec.  282 ;  Tyson  v.  Tyson, 
37  Md.  567. 
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UNDUE  INFLUENCE. 


Eelation  to  Fraud. 


which  arises  out  of  sympathy,1  kindness,2  attention,3  attachment  or  affection,4 
gratitude  for  past  services,5  desire  of  gratifying  the  wishes  of  another,6  or  of 
relieving  distress,7  claims  of  kindred  and  family  or  other  intimate  personal 
relations,8  love,9  esteem,10  social  relations,11  prejudices,12  passive  encourage- 
ment of  resentment,13  or  flattery. 14 

Influence  Consciously  Exerted.  —  Influence  to  be  undue  must  be  consciously 
exerted.15 

4.  Relation  to  Fraud.  —  Undue  influence  has  been  considered  a  species  of 


Nebraska.  —  Boggs  v.  Boggs,  62  Neb.  274. 

New  York.  —  Matter  of  Blair,  16  Daly  (N. 
Y.)  540 ;  Matter  of  Journeay,  80  Hun  (N.  Y.) 
315- 

West  Virginia.  — ■  Delaplain  v.  Grubb,  44  W. 
Va.  612,  67  Am.  St.  Rep.  788. 

1.  Sympathy.  \dair  v.  Craig,  135  Ala.  332. 

2.  Kindness.  ■ — ■  Sefton  v.  Hopwood,  1  F.  &  F. 
578;  Mackall  V.  Mackall,  135  U.  S.  167;  Meyer 
v.  Jacobs,  123  Fed.  Rep.  900;  Turner's  Appeal, 
72  Conn.  305;  Towson  v.  Moore,  11  App.  Cas. 
(D.  C.)  377 ;  Bush  v.  Lisle,  89  Ky.  393  ;  Barnes 
v .  Barnes,  66  Me.  297 ;  Jones  v.  Roberts,  37 
Mo.  App.  163;  Matter  of  Gleespin,  26  N.  J.  Eq. 
523;  Gardiner  v.  Gardiner,  34  N.  Y.  162; 
Tawney  v.  Long,  76  Pa.  St.  106;  Millican  v. 
Millican,  24  Tex.  426;  Hale  v.  Cole,  31  W. 
Va.  576;  Kerr  v.  Lunsford,  31  W.  Va.  659; 
Delaplain  v.  Grubb,  44  W.  Va.  612,  67  Am. 
St.  Rep.  788. 

Influence  gained  by  kindness  and  affection 
will  not  be  regarded  as  undue,  if  no  imposition 
or  fraud  be  practiced,  even  though  it  induce 
the  testator  or  grantor  to  make  an  unequal  and 
unjust  disposition  of  his  property  in  favor  of 
those  who  had  contributed  to  his  comfort  and 
ministered  to  his  wants.  Meyer  v.  Jacobs,  123 
Fed.  Rep.  900. 

3.  Attention. —  Stewart's  Succession,  51  La. 
Ann.  1553  ;  Gardiner  v.  Gardiner,  34  N.  Y.  162; 
Millican  v.  Millican,  24  Tex.  446 ;  Hale  v.  Cole, 
31  W.  Va.  576. 

4.  Attachment  or  Affection  —  England.  —  Hall 
v.  Hall,  L.  R.  1  P.  &  D.  481,  37  L.  J.  P.  40. 

United  States.  —  Sawyer  v.  White,  (C.  C.  A.) 
122  Fed.  Rep.  223;  Meyer  v.  Jacobs,  123  Fed. 
Rep.  906. 

Alabama.  —  Gilbert  v.  Gilbert,  22  Ala.  532,  58 
Am.  Dec.  268;  Taylor  v.  Kelly,  31  Ala.  59,  68 
Am.  Dec.  150;  Pool  v.  Pool,  35  Ala.  12;  Adair 
v.  Craig,  135  Ala.  332. 

Arkansas.  —  McCulloch  v.  Campbell,  49  Ark. 
37i. 

Delaware.  —  Pritchard  v.  Roe,  3  Penn.  (Del.) 
128. 

Iowa.  —  Mallow  v.  Walker,  115  Iowa  243,  91 
Am.  St.  Rep.  158. 

Kentucky.  —  Wise  v.  Foote,  81  Ky.  10. 

Maine.  —  Barnes  v.  Barnes,  66  Me.  297. 

Maryland.  —  Layman  v.  Conrey,  60  Md.  292; 
Stirling  v.  Stirling,  64  Md.  138. 

Michigan.  —  Schofield  v.  Walker,  58  Mich. 
106. 

Missouri.  —  Jackson  v.  Hardin,  83  Mo.  185; 
Sehr  v.  Lindemann,  153  Mo.  289;  Campbell  v. 
Carlisle,  162  Mo.  634;  Jones  v.  Roberts,  37  Mo. 
App.  179. 

New  Jersey.  —  Matter  of  Gleespin,  26  N.  J. 
Eq.  523- 

New  York.  —  Gardner  v.  Gardner,  22  Wend. 
(N.  Y.)  526 ;  Gardiner  v.  Gardiner,  34  N.  Y. 


162;  Rollwagen  v.  Rollwagen,  63  N.  Y.  519; 
Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y. 
394;  Matter  of  Cleveland,  (Surrogate  Ct.)  28 
Misc.  (N.  Y.)  369. 

Pennsylvania.  —  Robinson  v.  Robinson,  203 
Pa.  St.  400;  Matter  of  Hoge,  2  Brews.  (Pa.) 
450. 

"  A  person  will  be  influenced  in  the  forma- 
tion of  his  attachments  and  prejudices,  by  his 
associations,  relationships,  benefits  or  injuries 
received,  etc.  This  is  natural,  and  he  may,  in 
the  exercise  of  his  choice,  dispose  of  his  prop- 
erty according  to  his  predilections  thus  formed. 
But  this  alone  is  not  enough  to  warrant  an  in- 
ference of  such  constraint  or  control  over  his 
will  as  to  amount  to  undue  influence,  though  it 
is  a  circumstance  proper  to  be  considered." 
Mitchell  v.  Mitchell,  43  Minn.  75. 

5.  Gratitude.  —  Hall  v.  Hall,  L.  R.  1  P.  & 
D.  481,  37  L.  J.  P.  40;  Barnes  v.  Barnes,  66 
Me.  297;  Hazard  v.  Hefford,  2  Hun  (N.  Y.) 
445  ;  Rollwagen  v.  Rollwagen,  63  N.  Y.  521  ; 
Marx  v.  McGlynn,  88  N.  Y.  370 ;  Seguine  v. 
Seguine,  4  Abb.  App.  Dec.  (N.  Y.)  191  ;  Gavitt 
v.  Moulton,  119  Wis.  35. 

6.  Desire  of  Gratifying  Wishes  of  Another.  — 
Leverett  v.  Carlisle,  19  Ala.  80;  Mallow  v. 
Walker,  115  Iowa  243,  91  Am.  St.  Rep.  158; 
Layman  v.  Conrey,  60  Md.  292  ;  Sehr  v.  Linde- 
mann, 153  Mo.  289;  Tibbe  v.  Kamp,  154  Mo. 
S4S ;  Gardner  v.  Gardner,  22  Wend.  (N.  Y.) 
526;  Children's  Aid  Soc.  v.  Loveridge,  70  N. 
Y.  394  ;  Orr  v.  Pennington,  93  Va.  268. 

7.  Believing  Distress.  —  Hall  v.  Hall,  L.  R.  1 
P.  &  D.  481,  37  L.  J.  P.  40;  Jones  v.  Roberts, 
37  Mo.  App.  163. 

8.  Claims  of  Kindred,  Etc.  —  Children's  Aid 
Soc.  v.  Loveridge,  70  N.  Y.  394 ;  Woodward  v. 
James,  3  Strobh.  L.  (S.  Car.)  552,  51  Am.  Dec. 
649- 

9.  Love.  —  Children's  Aid  Soc.  v.  Loveridge, 
~o   N.    Y.    394 ;    Orr  v.    Pennington,  93  Va. 

268. 

10.  Esteem.— McKissock  v.  Groom,  148  Mo. 
468 ;  Children's  Aid  Soc.  v.  Loveridge,  70  N. 
Y.  394- 

11.  Social  Relations. —  Sechrest  v.  Edwards,  4 
Met.  (Ky.)  163. 

12.  Prejudices.  —  Carter  v.  Dixon,  69  Ga.  82; 
Mitchell  v.  Mitchell,  43  Minn.  73. 

13.  Passive  Encouragement  of  Resentment.  — 
Woodward  v.  James,  3  Strobh.  L.  (S.  Car.) 
552,  51  Am.  Dec.  649. 

14.  Flattery.  —  McDaniel  v.  Crosby,  19  Ark. 
551  ;  Davis  v.  Calvert,  5  Gill  &  J.  (Md.)  301, 
25  Am.  Dec.  282. 

Flattery  May  Amount  to  Undue  Influence,  How- 
ever.  —  Schofield  v.  Walker,  58  Mich.  96. 

15.  Consciously  Exerted.  —  Small  v.  Small,  4 
Me.  220,  16  Am.  Dec.  253  ;  Martin  v.  Teague, 
2  Spears  L.  (S.  Car.)  260. 
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constructive  fraud,1  and  it  is  sometimes  an  exceedingly  difficult  matter  to 
draw  a  distinction  between  the  two.8  It  is,  however,  a  distinct  head  of 
objection,3  though  it  may  be  exerted  through  fraud.4 

5.  Relation  to  Duress.  —  Undue  influence  may  be  exercised  by  duress,5  but 
the  former  can  exist  in  the  absence  of  the  latter.6 

II.  General  Considerations — 1.  By  Whom  Influence  Exerted.  —  Undue 
influence  is  usually  exerted  by  a  beneficiary,  but  it  is  nevertheless  undue 
within  the  meaning  of  the  term  though  it  be  exerted  by  an  outsider.7 

2.  Influence  Directed  to  Particular  Act.  —  Undue  influence  to  affect  an  act 
of  a  person  must  have  been  exercised  with  reference  to  that  particular  act,8 
and  not  as  to  other  acts.9  But  the  circumstance  that  other  acts  were  the 
result  of  undue  influence  may  be  material  as  evidence  that  the  particular  act 
was  also  the  result  of  such  influence.10 


1.  Species  of  Constructive  Fraud.  —  Shipman 
v.  Furniss,  69  Ala.  555,  44  Am.  Rep.  528; 
Moore  v.  Heineke,  119  Ala.  627;  Matter  of 
Shell,  28  Colo.  167,  89  Am.  St.  Rep.  181;  St. 
Leger's  Appeal,  34  Conn.  434,  91  Am.  Dec. 
735 ;  Towson  v.  Moore,  11  App.  Cas.  (D.  C.) 
381;  Smith  v.  Henline,  174  111.  184;  Jordan  v. 
Stevens,  51  Me.  78,  81  Am.  Dec.  556;  Graham 
v.  Burch,  44  Minn.  33;  Gordon  v.  Burris,  153 
Mo.  241;  Matter  of  Smith,  95  N.  Y.  516;  Mat- 
ter of  Rintelen,  77  N.  Y.  App.  Div.  146  ;  Wes- 
sell  v.  Rathjohn,  89  N.  Car.  377,  45  Am.  Rep. 
696. 

2.  Sometimes  Difficult  to  Draw  Distinction.  — 
Powell  v.  Plant,  (Miss.  1898)  23  So.  Rep.  399. 
In  this  case  the  court  says  :  "  The  two  some- 
times are  so  closely  allied  and  inextricably 
woven  that  the  warp  of  the  one  may  become 
woof  of  the  other." 

3.  Distinct  Head  of  Objection.  —  Davis  v.  Cal- 
vert, s  Gill  &  J.  (Md.)  269,  25  Am.  Dec.  282. 
In  this  case  the  court  says  :  "  There  may  be 
great  and  overruling  importunity,  and  undue 
influence  without  fraud,  which,  when  estab- 
lished, may  and  ought  to  have  effect  (under 
circumstances)  to  avoid  a  will  or  testament." 
And  see  Matter  of  Shell,  28  Colo.  167,  89  Am. 
St.  Rep.  181  ;  Stewart  v.  Elliott,  2  Mackey  (D. 
C.)  307. 

4.  May  Be  Exerted  Through  Fraud.  —  Boyse 
v .  Rossborough,  6  H.  L.  Cas.  2  ;  Davis  v.  Cal- 
vert, s  Gill  &  J.  (Md.)  269,  25  Am.  Dec.  282; 
Powell  v.  Plaut,  (Miss.  1898)  23  So.  Rep.  399; 
Matter  of  Munger,  (Surrogate  Ct.)  38  Misc. 
(N.  Y.)  268  ;  Eckert  v.  Flowry,  43  Pa.  St.  46  ; 
Thompson  v.  Kyner,  65  Pa.  St.  379  ;  Robinson 
v.  Robinson,  203  Pa.  St.  400. 

Comprehends  Fraud.  —  In  Powell  v.  Plant, 
(Miss.  1898)  23  So.  Rep.  399,  the  court  says : 
"  Undue  influence,  when  courts  of  equity  deal 
with  it,  comprehends  fraud,  but  fraud  does  not 
embrace  every  species  of  undue  influence." 
And  see  Herster  v.  Herster,  122  Pa.  St.  239, 
9  Am.  St.  Rep.  95. 

5.  May  Be  Exercised  by  Duress.  —  Marx  v. 
McGlynn,  88  N.  Y.  370. 

6.  Undue  Influence  Need  Not  Amount  to  Duress. 
—  Munson  v.  Carter,  19  Neb.  293;  Hartnett 
v.  Hartnett.  42  Neb.  23. 

7.  Exerted  by  Beneficiary  or  Outsider  —  Cali- 
fornia.—  Matter  of  Cahill,  74  Cal.  52. 

Illinois.  —  Smith  v.  Henline,  174  111.  184. 
Indiana.  —  Vanvalkenberg  v.  Vanvalkenberg, 
90  Ind.  433. 


Kentucky.  —  Randolph  v.  Lampkin,  90  Ky. 
S5i- 

Maryland.  —  Davis  v.  Calvert,  5  Gill  &  J. 
(Md.)  269,  25  Am.  Dec.  282. 

Mississippi.  —  Powell  v.  Plant,  (Miss.  1898) 
23  So.  Rep.  399. 

Missouri.  —  Ranken  v.  Patton,  65  Mo.  378  ; 
Miller  v.  Simonds,  5  Mo.  App.  33,  affirmed  72 
Mo.  669  ;  Caspari  v.  New  Jerusalem  First  Ger- 
man Church,  12  Mo.  App.  314. 

8.  Directed  to  Particular  Act  —  Arkansas. — 
McCulloch  v.  Campbell,  49  Ark.  371. 

California.  —  Matter  of  McDevitt,  95  Cal.  17; 
Matter  of  Black,  132  Cal.  392;  Matter  of 
Keegan,  139  Cal.  123. 

Illinois.  —  Brownfield  v.  Brownfield,  43  111. 
153;  Rutherford  v.  Morrb,  77  111.  412;  Allmon 
v.  Pigg,  82  111.  149,  25  Am.  Rep.  303  ;  Pooler 
1    Cristman,  145  111.  412. 

Louisiana. — Jacobs's  Succession,  109  La. 
1023. 

Massachusetts.  —  Shailer  v.  Bumstead,  99 
Mass.  121  ;  Woodbury  v.  Woodbury,  141  Mass. 
329,  55  Am.  Rep.  479. 

Michigan.  —  Maynard  v.  Vinton,  59  Mich. 
153. 

Nebraska.  —  Stull  v.  Stull,  (Neb.  1901)  96 
N.  W.  Rep.  196. 

New  York.  —  Gardiner  v.  Gardiner,  34  N.  Y. 
161. 

Ohio.  —  Monroe  v.  Barclay,  17  Ohio  St.  303, 
93  Am.  Dec.  620. 

Pennsylvania.  —  Matter  of  Hoge,  2  Brews. 
(Pa.)  450. 

South  Carolina.  —  Farr  v.  Thompson,  Cheves 
L.  (S.  Car.)  37;  Woodward  v.  James,  3  Strobh. 
L.  (S.  Car.)  552,  51  Am.  Dec.  649. 

Texas.  —  Patterson  v.  Lamb,  21  Tex.  Civ. 
App.  512. 

9.  Not  as  to  Other  Acts. —  Woodbury  v.  Wood- 
bury, 141  Mass.  329,  55  Am.  Rep.  479;  Patter- 
son v.  Lamb,  21  Tex.  Civ.  App.  512.  And  see 
Martin  v.  Teague,  2  Spears  L.  (S.  Car.)  260. 

10.  Circumstance  that  Other  Acts  Resulted  from 
Undue  Influence. —  In  Woodbury  v.  Woodbury, 
141  Mass.  329,  55  Am.  Rep.  479,  the  court  said: 
"  If  the  jury  find  from  the  evidence  that,  at  or 
about  the  time  when  the  gift  was  made,  the 
alleged  donor  was,  in  other  important  particu- 
lars, so  under  the  influence  of  the  person  re- 
ceiving the  gift,  that,  as  to  them,  he  was  not 
a  free  agent,  but  was  acting  under  undue  in- 
fluence, the  circumstances  may  be  such  as  fairly 
to  warrant  the  conclusion,  from  the  absence  of 
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3.  Existence  of  Influence  at  Time  of  Act.  —  Undue  influence  to  invalidate  an 
act  must  exist  at  the  very  time  of  that  act,1  though  it  is  immaterial  when  it 
was  exerted.2  Evidence  that  undue  influence  existed  prior  or  subsequent  to 
the  act  in  question  is  evidence  that  it  existed  at  the  very  time  of  such  act,3 
provided  it  is  not  too  remote.* 

4.  Validity  of  Act  Unduly  Influenced  —  a.  Transactions  Inter  Vivos.  — 
When  the  effect  of  the  undue  influence  is  to  cause  a  person  to  make  a  gift, 
contract,  or  conveyance  of  property,  such  transaction  is  voidable  at  his  elec- 
tion,5 unless  the  rights  of  bona  fide  purchasers  for  value  and  without  notice 
have  intervened.6  A  mere  volunteer,  however,  is  never  protected;7  nor  is 
a  purchaser  with  notice.8 

b.  Wills  —  Execution.  —  It  may  be  said  generally  that  wills  procured  by 
undue  influence  will  not  be  enforced.9  There  is  this  exception,  however, 
that  if  not  all  the  provisions  of  the  will  are  tainted  with  such  influence  and 
the  tainted  provisions  can  be  separated  from  the  untainted,  the  latter  alone 
will  be  enforced.10 


any  evidence  bearing  directly  upon  acts  done 
when  the  alleged  gift  was  actually  made,  that, 
in  relation  to  that  also,  the  same  undue  in- 
fluence was  exerted." 

1.  Existence  at  Time  of  Act  —  United  States. 
—  Conley  v.  Nailor,  118  U.  S.  134. 

Idaho.  —  Gwin  v.  Gwin,  5  Idaho  271. 

Illinois.  —  Rutherford  v.  Morris,  77  111.  397; 
Pooler  v.  Cristman,  145  111.  412;  Smith  v.  Hen- 
line,  174  111.  184. 

Iowa.  —  Mallow  v.  Walker,  115  Iowa  243,  91 
Am.  St.  Rep.  158. 

Louisiana. — Jacobs's  Succession,  109  La. 
1012. 

Maryland. — -Davis  v.  Calvert,  5  Gill  &  J. 
(Md.)  269,  25  Am.  Dec.  282. 

Missouri.  —  Taylor  v.  Wilburn,  20  Mo.  306, 
64  Am.  Dec.  186  ;  Brinkman  v.  Rueggesick,  71 
Mo.  5S3  ;  Tibbe  v.  Kamp,  154  Mo.  580. 

New  York.  —  Hazard  v.  Hefford,  2  Hun 
(N.  Y.)  44s ;  Gardiner  v.  Gardiner,  34  N.  Y. 
163. 

Ohio. —  Monroe  v.  Barclay,  17  Ohio  St.  302, 
93  Am.  Dec.  620. 

Pennsylvania.  —  In  re  Shaw,  11  Phila.  (Pa.) 
51,  32  Leg.  Int.  (Pa.)  126;  McMahon  v.  Ryan, 
20  Pa.  St.  329 ;  Tawney  v.  Long,  76  Pa.  St. 
115;  Eckert  v.  Flowry,  43  Pa.  St.  46;  Thomp- 
son v.  Kyner,  65  Pa.  St.  379 ;  Wainwright's 
Appeal,  89  Pa.  St.  220;  Trost  v.  Dingier,  118 
Pa.  St.  259,  4  Am.  St.  Rep.  593  ;  Levis's  Estate, 
140  Pa.  St.  182;  Miles  v.  Treanor,  194  Pa.  St. 
430  ;  Robinson    v.  Robinson,  203  Pa.  St.  400. 

Virginia.  —  Banner  v.  Rosser,  96  Va.  238. 

2.  Immaterial  When  Exerted.  — ■  Matter  of 
Shell,  28  Colo.  167,  89  Am.  St.  Rep.  181  ;  Staser 
v.  Hogan,  120  Ind.  217;  Turley  v.  Johnson,  1 
Bush  (Ky.)  123 ;  Dunaway  v.  Smoot,  (Ky. 
1902)  67  S.  W.  Rep.  62;  Batchelder  v. 
Batchelder,  139  Mass.  1  ;  Waters  v.  Reed,  129 
Mich.  131;  Walts  v.  Walts,  127  Mich.  607; 
Tingley  v.  Cowgill,  48  Mo.  291  ;  Ketchum  v. 
Stearns,  76  Mo.  396  ;  Barry  v.  Graciette,  (Tex. 
Civ.  App.  1902)  71  S.  W.  Rep.  309;  Hartman 
v.  Strickler,  82  Va.  238. 

3.  Existence  of  Undue  Influence  Prior  or  Sub- 
sequent to  Act.  —  Staser  v.  Hogan,  120  Ind. 
217;  Walts  v.  Walts,  127  Mich.  607;  Tingley 
v.  Cowgill,  48  Mo.  291  ;  Barry  v.  Graciette, 
(Tex.  Civ.  App.  1902)  71  S.  W.  Rep.  309. 


4.  Influence  Must  Not  Be  Too  Remote.  —  Batch- 
elder  v.  Batchelder,  139  Mass.  1  ;  Ketchum  v. 
Stearns,  76  Mo.  396. 

5.  Transaction  Voidable.  —  Stump  v.  Gaby,  2 
De  G.  M.  &  G.  623  ;  Gresley  v.  Mousley,  4  De 
G.  &  J.  78;  Bishop  v.  Leonard,  123  Fed.  Rep. 
981  ;  Shipman  v.  Furniss,  69  Ala.  555,  44  Am. 
Rep.  528;  Bancroft  v.  Bancroft,  110  Cal.  374; 
Kellogg  v.  Kellogg,  21  Colo.  181  ;  Michael  v. 
Marshall,  201  111.  76;  Norris  v.  Norris,  3  Ind. 
App.  500;  Wessell  v.  Rathjohn,  89  N.  Car.  377, 
45  Am.  Rep.  696  ;  Bayliss  v.  Williams,  6  Coldw. 
(Tenn.)  440. 

6.  Bona  Fide  Purchaser  Protected.  — ■  Huguenin 
v.  Baseley,  14  Ves.  Jr.  289;  Cobbett  v.  Brock, 
20  Beav.  528. 

Mortgage  by  Wife  of  Separate  Property  to 
Secure  Antecedent  Debt  Owed  by  Husband,  such 
mortgage  being  the  result  of  the  undue  influence 
of  the  husband,  is  good  as  to  mortgagee  who 
had  no  notice  of  the  undue  influence  practiced. 
Connecticut  L.  Ins.  Co.  v.  McCormick,  45  Cal. 
580. 

7.  Donee  Not  Protected.  — •  Huguenin  v.  Base- 
ley,  14  Ves.  Jr.  289,  2  White  &  T.  Lead.  Cas. 
597- 

8.  Purchaser  with  Notice  Not  Protected.  — 

Huguenin  v.  Baseley,  14  Ves.  Jr.  273  ;  Norris 
v.  Tayloe,  49  111.  17;  Harris  v.  Delamar,  3 
Ired.  Eq.  (38  N.  Car.)  219;  Davis  v.  Calvert, 
5  Gill  &  J.  (Md.)  302,  25  Am.  Dec.  282; 
Graham  v.  Burch,  44  Minn.  33;  Whelan  v. 
Whelan,  3  Cow.  (N.  Y.)  537. 

9.  Courts  Will  Not  Enforce.  —  Coghill  v.  Ken- 
nedy, 119  Ala.  641;  St.  Leger's  Appeal,  34 
Conn.  449,  91  Am.  Dec.  735;  Lamb  v.  Girtman, 
26  Ga.  625;  Brown  v.  Moore,  6  Yerg.  (Tenn.) 
272. 

10.  Tainted  Provisions  Separated.  —  Trimles- 
town  v.  D'Alton,  1  Dow.  &  CI.  85  ;  Hippesley 
v.  Homer,  T.  &  R.  48,  note ;  Guillamore  v. 
O'Grady,  2  J.  &  La  T.  210;  Allen  v.  M'Pher- 
son,  1  H.  L.  Cas.  208,  n  Jur.  785;  Eastis  v. 
Montgomery,  93  Ala.  299 ;  Rockwell's  Appeal, 
54  Conn.  119;  Baker's  Will,  2  Redf.  (N.  Y.) 
179;  Cuthbertson's  Appeal,  97  Pa.  St.  173; 
Widdowson's  Estate,  189  Pa.  St.  338. 

One  Legacy  Only  Out  of  Several  Held  Tainted.  — ■ 
Harrison's  Appeal,  48  Conn.  204 ;  In  re  Welsh, 
1  Redf.  (N.  Y.)  238. 
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Revocation.  —  The  validity  of  a  will  is  not  affected  by  an  act  of  revocation 
brought  about  by  undue  influence,  since  the  act  has  no  validity;1  nor  is  it 
affected  by  undue  influence,  exercised  to  prevent  a  threatened  revocation.3 

c.  Ratification  of  Acts.  —  Since  gifts,  contracts,  or  deeds  procured  by 
undue  influence  are  only  voidable,  they  may  be  validated  by  ratification,3  or 
by  a  failure  within  a  reasonable  time  to  disaffirm,4  or  rescind.5 

Wills.  —  But  wills  cannot  be  ratified.  And  a  re-execution  of  the  same  with 
all  the  former  formalities  is  necessary  to  give  their  provisions  effect.6 

III.  Remedies  and  Defenses  —  1.  Remedies  —  a.  Rescission  and  Can- 
cellation. —  Equity  will  rescind  a  transaction  obtained  by  the  exercise  of 
undue  influence,7  and  the  instrument  which  is  the  evidence  of  it  will  be 
canceled.8 

A  General  Consideration  of  Rescission  and  Cancellation  will  be  found  elsewhere  in 
this  work.9 

b.  Injunction.  —  An  injunction  lies  to  prevent  an  action  at  law  on  an 
agreement  effected  by  undue  influence.10 

2.  Defense  of  Laches.  —  Laches  is  a  good  defense  to  a  suit  to  have  a  trans- 
action set  aside  for  undue  influence,  where  the  suit  is  not  commenced  within 
a  reasonable  time  after  the  cause  of  action  arises.11 

IV.  Evidence  —  1.  Undue  Influence  a  Question  of  Fact.  —  The  question 
whether  a  particular  act  was  the  result  of  undue  influence  is  one  of  fact.13 
And  where  there  is  any  substantial  evidence  on  the  question  it  must  be 
submitted  to  the  jury;13  otherwise  it  should  not  be.14 


1.  Revocation  Due  to  Undue  Influence  Invalid. 

— •  Batton  v.  Watson,  13  Ga.  63,  58  Am.  Dec. 
504 ;  Rich  v.  Gilkey,  73  Me.  595  ;  Laughton  v. 
Atkins,  1  Pick.  (Mass.)  547;  Farr  v.  O'Neall,  1 
Rich.  L.  (S.  Car.)  80;  Cal.  Civ.  Code  (1901), 
§  1272. 

2.  Will  Not  Invalidated  by  Undue  Influence 
Preventing  Revocation.  —  Floyd  v.  Floyd,  3 
Strobh.  L.  (S.  Car.)  44,  49  Am.  Dec.  626. 

3.  Validated  by  Ratification. — Johnson  v.  John- 
son, 5  Ala.  96 ;  Voltz  v.  Voltz,  75  Ala.  555 ; 
Pairo  v.  Vickery,  37  Md.  485  ;  Wills's  Appeal, 
22  Pa.  St.  332 ;  Keller  v.  Lamb,  202  Pa.  St. 
412;  Wade  v.  Pulsifer,  54  Vt.  45;  Wells  v. 
Houston,  23  Tex.  Civ.  App.  629. 

4.  Validated  by  Failure  to  Disaffirm. —  Bishop 
v.  Leonard,  123  Fed.  Rep.  981. 

5.  Validated  by  Failure  to  Rescind. — Ban- 
croft v.  Bancroft,  110  Cal.  374. 

6.  Wills  Cannot  Be  Ratified.  —  Lamb  v.  Girt- 
man,  26  Ga.  625;  Chaddick  v.  Haley,  81  Tex. 
617. 

Parol  Assent  to  Provisions  of  Will  Invalid  be- 
cause procured  by  undue  influence  does  not 
validate  it.     Chaddick  v.  Haley,  81  Tex.  617. 

7.  Transaction  Rescinded. —  Harding  v.  Handy, 
li  Wheat.  (U.  S.)  125;  Kennedy  v.  Kennedy, 
2  Ala.  571;  Willemin  v.  Dunn,  93  111.  511; 
Musick  v.  Fisher,  96  Ky.  15  ;  Ingersoll  v.  Roe, 
65  Barb.  (N.  Y.)  356 ;  Meyer  v.  Fishburn,  65 
Neb.  626  ;  Mullins  v.  McCandless,  4  Jones  Eq. 
(57  N.  Car.)  425  ;  Foley  v.  Greene,  14  R.  I. 
618,  51  Am.  Rep.  419. 

8.  Instrument  Canceled.  —  Dent  v.  Bennett,  4 
Myl.  &  C.  269 ;  Shipman  v.  Furniss,  69  Ala. 
555,  44  Am.  Rep.  528;  Moran  v.  Sullivan,  12 
App.  Cas.  (D.  C.)  137;  Oakey  v.  Ritchie,  69 
Iowa  69;  Wilson  v.  Oldham,  12  B.  Mon.  (Ky.) 
55- 

9.  Rescission  and  Cancellation.  —  See  the  title 

/  : 


Rescission,  Cancellation,  and  Reformation, 
vol.  24,  p.  604. 

10.  Injunction. — Dent  v.  Bennett,  4  Myl.  & 
C.  269. 

For  General  Principles  Relating  to  Injunction 

see  the  title  Injunctions,  vol.  16,  p.  337. 

11.  Laches. — Turner  v.  Collins,  L.  R.  7  Ch. 
329;  Mitchell  v.  Homfray,  8  Q.  B.  D.  587; 
Gresley  v.  Mousley,  4  De  G.  &  J.  78  ;  Hammond 
v.  Hopkins,  143  U.  S.  224;  Johnson  v.  Johnson, 
5  Ala.  97 ;  Pairo  v.  Vickery,  37  Md.  488 ;  Le 
Gendre  v.  Byrnes,  44  N.  J.  Eq.  372  ;  Pusey  v. 
Gardner,  21  W.  Va.  469.  See  generally  the 
title  Laches,  vol.  18,  p.  95. 

12.  Question  of  Fact. —  Herster  v.  Herster,  116 
Pa.  St.  626  ;  Farr  v.  Thompson,  1  Spears  L.  (S. 
Car.)  93;  Martin  v.  Teague,  2  Spears  L.  (S. 
Car.)  260.  But  see  Pool  v.  Pool,  35  Ala.  12, 
where  it  is  held  that  undue  influence  is  a  mixed 
question,  or  rather  a  conclusion  of  law  from 
facts  in  proof. 

13.  When  Submitted  to  Jury.  —  Entwistle  v. 
Meikle,  180  111.  9;  Whiteman  v.  Whiteman,  152 
Ind.  263  ;  Lischy  v.  Schrader,  104  Ky.  657  ;  Wil- 
son v.  Parker,  130  Mich.  638;  Harvey  v.  Sul- 
lens,  46  Mo.  147,  2  Am.  Rep.  491  ;  Sehr  v. 
Lindemann,  153  Mo.  289;  O'Neil  v.  Murray,  4 
Bradf.  (N.  Y.)  311;  Matter  of  Stapleton,  71 
N.  Y.  App.  Div.  1  ;  Browne  v.  Molliston,  3 
Whart.  (Pa.)  129;  Farr  v.  Thompson,  1  Spears 
L.  (S.  Car.)  93;  Thornton  v.  Thornton,  39  Vt. 
122;  Smith  v.  Smith,  67  Vt.  443. 

Evidence  Warranting  Submission  to  Jury.  — 
See  Matter  of  Miller,  72  N.  Y.  App.  Div.  615. 

14.  Evidence  Insufficient  to  Warrant  Submission 
to  Jury.  —  Davis  v.  Cox,  (Ky.  1902)  67  S.  W. 
Rep.  261  ;  Matter  of  Evans,  123  N.  Car.  113. 

Verdict  Directed  for  Defendant.  —  Matter  of 
McLane,  21  D.  C.  554;  Englert  v.  Englert,  198 
Pa.  St.  326,  82  Am.  St.  Rep.  808. 
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UNDUE  INFLUENCE. 


Admissibility  of  Evidence. 


2,  Burden  of  Proof  — Transactions  Inter  Vivos.  —  The  burden  of  proving  undue 

influence  is  upon  the  person  alleging  it.1 

Wills.  —  The  burden  of  proving  that  undue  influence  entered  into  the  exe- 
cution of  a  will  is  generally  held  to  be  upon  the  contestant.3  But  it  has  been 
held  in  a  few  cases  to  be  upon  the  executor  or  other  person  seeking  to 
establish  the  will.3 

3.  Admissibility  of  Evidence—  a.  Nature  of  Proof.  —  Undue  influence 
need  not  a-s  a  rule  be  shown  by  direct  proof.4  In  fact,  it  is  not  usually  sus- 
ceptible of  direct  proof,  but  must  be  gathered  from  all  the  circumstances,  as 
it  is  not  usually  exercised  openly  in  the  presence  of  others.5    Whatever  the 


1.  Burden  in  Transactions  Inter  Vivos  —  Eng- 
land.—  Boyse  v.  Rossborough,  6  H.  L.  Cas.  2. 

United  Slates.  —  Ireland  v.  Geraghty,  15  Fed. 
Rep.  35- 

District  of  Columbia.  —  Towson  v.  Moore,  11 
App.  Cas.  (D.  C.)  381. 

Illinois.  —  Willemin  v.  Dunn,  93  111.  511. 

Iowa.  —  Webber  v.  Sullivan,  58  Iowa  260. 

Massachusetts.  —  Davis  v.  Davis,  123  Mass. 
590. 

Missouri.  —  McKissock  v.  Groom,  148  Mo. 
467. 

Ohio.  —  Kime  v.  Addlesperger,  24  Ohio  Cir. 
Ct.  397. 

Pennsylvania.  —  Wendt's  Estate,  14  Pa. 
Super.  Ct.  644. 

Texas.  —  Millican  v.  Millican,  24  Tex.  426. 

Vermont. — ■  Conant  v.  Jackson,  16  Vt.  335. 

Wisconsin.  —  Loennecker's  Will,  112  Wis. 
461  ;  Cooper  v.  Reilly,  go  Wis.  427. 

2.  Burden  in  Will  Generally  upon  Contestant  — 
England.  —  Boyse  v.  Rossborough,  6  H.  L. 
Cas.  2. 

Alabama.  —  Dunlap  v.  Robinson,  28  Ala.  100. 

California.  —  Matter  of  Motz,  136  Cal.  558; 
Matter  of  Wickes,  139  Cal.  202. 

Connecticut.  —  Saunders's  Appeal,  54  Conn. 
109;  Rockwell's  Appeal,  54  Conn.  119;  Dale's 
Appeal,  57  Conn.  143;  Richmond's  Appeal,  59 
Conn.  226,  21  Am.  St.  Rep.  85. 

Illinois.  —  Swearingen  v.  Inman,  198  111.  255; 
Michael  v.  Marshall,  201  111.  75. 

Iowa.  —  Webber  v.  Sullivan,  58  Iowa  260; 
Mallow  v.  Walker,  115  Iowa  242,  91  Am.  St. 
Rep.  158;  Matter  of  Allison,  104  Iowa  130. 

Kentucky.  —  Flood  v.  Pragoff,  79  Ky.  607 ; 
Folks  v.  Folks,  107  Ky.  561  ;  Barlow  v.  Waters, 
(Ky.  1894)  28  S.  W.  Rep.  785. 

Maine.  —  Barnes  v.  Barnes,  66  Me.  286. 

Maryland.  —  Tyson  v.  Tyson,  37  Md.  567. 

Massachusetts.  —  Baldwin  v.  Parker,  99  Mass. 
79,  96  Am.  Dec.  697;  McKeone  v.  Barnes,  108 
Mass.  344;  Davis  v.  Davis,  123  Mass.  590; 
Bacon  v.  Bacon,  181  Mass.  21. 

Michigan.  —  Matter  of  Shepardson,  53  Mich. 
106 

Minnesota.  —  Mitchell  v.  Mitchell,  43  Minn. 
76;  In  re  Hess,  48  Minn.  510,  31  Am.  St.  Rep. 
£65. 

Missouri. —  Carl  v.  Gabel,  120  Mo.  283;  Ber- 
beret  v.  Berberet,  131  Mo.  399,  52  Am.  St.  Rep. 
634;  Doherty  v.  Gilmore,  136  Mo.  414;  Mc- 
Fadin  v.  Catron,  138  Mo.  197;  Riley  v.  Sher- 
wood, 144  Mo.  366;  Aylward  v.  Briggs,  145  Mo. 
604;  Sehr  v.  Lindemann,  153  Mo.  288:  Tibbe 
v.  Kamp,  154  Mo.  580;  Campbell  v.  Carlisle, 
T62  Mo.  634;  Crossan  v.  Crossan,  169  Mo.  631 ; 


Crowson  v.  Crowson,  172  Mo.  691  ;  Jones  v. 
Roberts,  37  Mo.  App.  163. 

Nebraska.  —  Seebrock  v.  Fedawa,  30  Neb. 
442  ;  Boggs  v.  Boggs,  62  Neb.  274. 

New  lersey.  —  Turnure  v.  Turnure,  35  N.  J. 
Eq.  437 ;  Earle  v.  Norfolk,  etc.,  Hosiery  Co., 
•36  N.  J.  Eq.  188,  affirmed  Earle  v.  Roberts,  37 
N.  J.  Eq.  315  ;  Stoutenburgh  v.  Hopkins,  43  N. 
J.  Eq.  581  ;  Dumont  v.  Dumont,  46  N.  J.  Eq. 
223;  Salter  v.  Ely,  56  N.  J.  Eq.  357;  Schuch- 
hardt  v.  Schuchhardt,  62  N.  J.  Eq.  710;  In  re 
Barber,  (N.  J.  1900)  49  Atl.  Rep.  826. 

New  York.  —  Ewen  v.  Perrine,  5  Redf.  (N. 
Y.)  640  ;  Tyler  v.  Gardiner,  35  N.  Y.  559  ;  Cud- 
ney  v.  Cudney,  68  N.  Y.  148  ;  Matter  of  Martin, 
98  N.  Y.  193  ;  Matter  of  Cornell,  43  N.  Y.  App. 
Div.  242;  Matter  of  King,  (Surrogate  Ct.)  29 
Misc.  (N.  Y.)  268. 

Oregon.  —  Greenwood  v.  Cline,  7  Oregon  17. 

Pennsylvania.  —  Wilson's  Appeal,  99  Pa.  St. 
545  ;  Messner  v.  Elliott,  184  Pa.  St.  41  ;  Yorke's 
Estate,  185  Pa.  St.  61  ;  Miles  v.  Treanor,  194 
Pa.  St.  430. 

South  Carolina.  —  Woodward  v.  James,  3 
Strobh.  L.  (S.  Car.)  552,  51  Am.  Dec.  649. 

Texas. — -Patterson  v.  Lamb,  21  Tex.  Civ. 
App.  512. 

Vermont.  —  Robinson  v.  Hutchinson,  26  Vt. 
45,  60  Am.  Dec.  298. 

3.  Burden  on  Proponent.  —  Greenwood  v. 
Cline,  7  Oregon  17;  Holman's  Will,  42  Oregon 
345- 

4.  Exception  to  Rule.  —  It  has  been  held,  how- 
ever, that  where  the  charge  is  that  undue  in- 
fluence was  exerted  upon  a  mind  healthy, 
strong,  and  free,  nothing  short  of  direct  proof 
will  avail.  Cuthbertson's  Appeal,  97  Pa.  St. 
163.  And  see  Robinson  v.  Robinson,  203  Pa. 
St.  417- 

5.  Undue  Influence  Inferred  from  Circumstantial 
Evidence —  California.  —  Matter  of.  McDevitt, 
95  Cal.  17. 

Colorado.  —  Blackman  v.  Edsall,  17  Colo. 
App.  429 ;  Matter  of  Shell,  28  Colo.  167,  89 
Am.  St.  Rep.  181. 

Connecticut.  —  Drake's  Appeal,  45  Conn.  9  ; 
Saunders's  Appeal,  54  Conn.  108;  Dale's  Ap- 
peal, 57  Conn.  143. 

District  of  Columbia.  —  Towson  v.  Moore,  n 
App.  Cas.  (D.  C.)  381. 

Illinois.  —  Smith  v.  Henline,  174  111.  184. 

Maine.  —  Wells,  Appellant,  96  Me.  161. 

Massachusetts.  —  Woodbury  v.  Woodbury, 
-141  Mass.  320.  55  Am.  Rep.  479. 

Michigan.  —  Severance    v.    Severance,  90 
Mich.  417;  Rivard  v.  Rivard.  109  Mich,  m; 
Waters  v.  Reed,  129  Mich.  131. 
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nature  of  the  proof  however,  whether  direct  or  circumstantial,  it  must  be  of 
a  satisfactory  and  convincing  character;1  and  such  as  to  lead  justly  to  the 
inference  that  undue  influence  was  employed.2  Evidence  that  raises  a  mere 
suspicion  only  of  undue  influence  is  never  sufficient ;  3  nor  is  evidence  sufficient 
which  shows  that  the  circumstances  attending  the  act  alleged  to  have  resulted 
from  undue  influence  are  consistent  with  the  hypothesis  of  its  having  been 
obtained  by  such  influence.  It  must  be  shown  that  they  are  inconsistent 
with  a  contrary  hypothesis.4 

b.  Circumstances  Considered  —  (i)  Quality  and  Condition  of  Mind 
Alleged  to  be  Influenced —  (a)  in  General.  —  Evidence  is  admissible  of  the  quality 
and  condition  of  the  mind  alleged  to  have  been  unduly  influenced,5  the  pur- 
pose of  such  evidence  being  to  show  the  susceptibility  or  non-susceptibility 
of  the  mind  to  influence.6 

(b)  Mental  Weakness.  —  Weakness  ot  mind  not  amounting  to  absolute  dis- 
qualification, though  not  alone  sufficient  evidence  of  undue  influence,7  is, 
nevertheless,  an  important  circumstance 8   as   going   to   show  a  subject 


Minnesota.  —  Matter  of.  Storer,  28  Minn.  11  ; 
Graham  v.  Burch,  44  Minn.  33  ;  In  re  Hess,  48 
Minn.  510,  31  Am.  St.  Rep.  665. 

Mississippi. —  Powell  v.  Plant,  (Miss.  1898) 
23  So.  Rep.  399. 

Missouri.  —  Doherty  v.  Gilmore,  136  Mo. 
414;  Riley  v.  Sherwood,  144  Mo.  354;  Sehr  v. 
Lindemann,  153  Mo.  276;  Tibbe  v.  Kamp,  154 
Mo.  580. 

Nebraska.  —  Boggs  v.  Boggs,  62  Neb.  274. 

New  Jersey.  —  Fritz  v.  Turner,  46  N.  J.  Eq. 
518;  Matter  of  Sickles,  63  N.  J.  Eq.  233; 
Schuchhardt  v.  Schuchhardt,  62  N.  J.  Eq.  710. 

New  York.  —  Matter  of  Blair,  16  Daly  (N. 
Y.)  547;  Ewen  v.  Perrine,  5  Redf.  (N.  Y.)  640; 
Tyler  v.  Gardiner,  35  N.  Y.  559  ;  Rollwagen  v. 
Rollwagen,  63  N.  Y.  519;  Brick  v.  Brick,  66 
N.  Y.  144  ;  Children's  Aid  Soc.  v.  Loveridge,  70 
N.  Y.  395;  Matter  of  Smith,  95  N.  Y.  522; 
Matter  of  Rintelen,  77  N.  Y.  App.  Div.  146; 
Matter  of  Elster,  (Surrogate  Ct.)  39  Misc.  (N. 
Y.)  63. 

Pennsylvania.  —  Main  v.  Ryder,  84  Pa.  St. 
217;  Herster  v.  Herster,  116  Pa.  St.  612; 
Reichenbach  v.  Ruddach,  127  Pa.  St.  564; 
Robinson  v.  Robinson,  203  Pa.  St.  400. 

Texas.  —  Barry  v.  Graciette,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  309. 

Vermont.  —  Conant  v.  Jackson,  16  Vt.  335. 

Wisconsin.  —  Matter  of  Jackman,  26  Wis. 
104;  Loennecker's  Will,  112  Wis.  461. 

1.  Satisfactory  and  Convincing  Character.  — 
Herster  v.  Herster,  116  Pa.  St.  612. 

2.  Just  Inference.  —  Brick  v.  Brick,  66  N.  Y. 
144. 

In  Powell  v.  Plant,  (Miss.  1898)  23  So.  Rep. 
399,  the  court  says  :  "  The  circumstances  must 
be  such  as  to  unmistakably  point  to  the  fact 
that  the  mind  of  the  party  was  subject  to  the 
mind  of  some  other  party." 

3.  Evidence  Raising  Mere  Suspicion  Insufficient. 
—  Matter  of  McDevitt,  95  Cal.  17;  Matter  of 
Calef,  139  Cal.  673;  Matter  of  Keegan,  139  Cal. 
123;  Beyer  v.  Le  Fevre,  17  App.  Cas.  (D.  C.) 
238,  afhrmed  186  U.  S.  114;  Davis  v.  Cox,  (Ky. 
1902)  67  S.  W.  Rep.  261  ;  Brown  v.  Mitchell, 
75  Tex.  9. 

4.  Inconsistent  with.  Contrary  Hypothesis.  — 
Boyse  v.  Rossborough,  6  H.  L.  Cas.  6  ;  Schief- 
felin  v.  Schieffelin,  127  Ala.  14;  Latharn  v. 


Schaal,  25  Neb.  535  ;  Boggs  v.  Boggs,  62  Neb. 
274. 

5.  Quality  of  Mind. —  Patten  v.  Cilley,  67  N. 
H.  520. 

Condition  of  Mind. —  Mooney  v.  Olsen,  22  Kan. 
77- 

6.  Susceptibility  to  Influence.  —  Harding  v. 
Handy,  11  Wheat.  (U.  S.)  125;  Jones  v. 
Thompson,  5  Del.  Ch.  374 ;  Oakey  v.  Ritchie, 
69  Iowa  69;  Loennecker's  Will,  112  Wis. 
461. 

7.  Not  Alone  Sufficient  Evidence.  —  Miller  v. 
Craig,  36  111.  109;  Willemin  v.  Dunn,  93  111. 
511  ;  Harris  v.  Wamsley,  41  Iowa  671  ;  Wilson 
v.  Oldham,  12  B.  Mon.  (Ky.)  55;  Tichy  v. 
Simicek,  (Neb.  1903)  95  N.  W.  Rep.  629;  Ewen 
v.  Perrine,  5  Redf.  (N.  Y.)  643;  McMahon  v. 
Ryan,  20  Pa.  St.  329  ;  Tawney  v.  Long,  76  Pa. 
St.  115;  Thompson  v.  Kyner,  65  Pa.  St.  379; 
Kime  v.  Addlesperger,  24  Ohio  Cir.  Ct.  397. 

In  Thompson  v.  Kyner,  65  Pa.  St.  379,  the 
court  says  :  "  Neither  moral  nor  physical  con- 
straint is  to  be  inferred  from  mental  weakness 
alone.  That  undue  influence  which  suffices  to 
destroy  an  alleged  will  is  distinct  from  weak- 
ness and  has  no  necessary  connection  with  it." 

8.  Weak  Intellect  a  Circumstance  —  Alabama. 
—  Coleman  v.  Robertson,  17  Ala.  84;  Gilbert 
v.  Gilbert,  22  Ala.  532,  58  Am.  Dec.  268; 
Whitten  v.  McFall,  122  Ala.  619.  • 

California.  —  Matter  of  Kendrick,  130  Cal. 
360. 

Georgia.  —  Walker  v.  Hunter,  17  Ga.  413. 

Illinois.  —  Lindsey  v.  Lindsey,  50  111.  79,  99 
Am.  Dec.  489. 

Iowa.  —  Oakey  v.  Ritchie,  69  Iowa  69. 

Kansas.  —  Mooney  v.  Olsen,  22  Kan.  77 ; 
H'H  v.  Miller,  50  Kan.  659;  Stevens  v.  Stevens, 
10  Kan.  App.  259. 

Kentucky.  —  Musick  v.  Fisher,  96  Ky.  15. 

Maryland.  —  Griffith  v.  Diffenderffer,  50  Md. 
480;  Frush  v.  Green,  86  Md.  494. 

Massachusetts.  —  Howe  v.  Howe,  99  Mass. 
88;  Shailer  v.  Bumstead,  99  Mass.  121;  Wood- 
bury v.  Woodbury,  141  Mass.  329,  55  Am.  Rep. 
479- 

Michigan.  —  Rivard  v.  Rivard,  109  Mich, 
in;  Waters  v.  Reed,  129  Mich.  131. 

Minnesota.  —  In  re  Hess,  48  Minn.  504,  31 
Am.  St.  Rep.  665. 
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susceptible  to  undue  influence.1 

How  Shown.  — ■  The  reason  for  this  mental  weakness  is  immaterial.8  It  is 
therefore  relevant,  as  tending  to  establish  such  circumstance,  to  consider  such 
evidence  as  age,3  sickness  or  disease,4  grief,5  habitual  intoxication,6  and  state 
of  physical  health  or  condition  generally.7 

Coupled  with  Inadequate  Consideration.  —  The  circumstance  of  great  weakness  of 
mind  coupled  with  the  circumstance  of  great  inadequacy  of  consideration  has 
been  held  sufficient  to  justify  a  court  of  equity  in  setting  aside  a  conveyance 
of  property.8 


Missouri.  —  Myers  v.  Hauger,  98  Mo.  433; 
McKissock  v.  Groom,  148  Mo.  467. 

Nebraska.  —  Bennett  v.  Bennett,  65  Neb. 
432 ;  Meyer  v.  Fishburn,  65  Neb.  626. 

New  Jersey.  —  Haydock  v.  Haydock,  33  N. 
J.  Eq.  494;  Wilkinson  v.  Sherman,  45  N.  J.  Eq. 
413. 

New  York.  —  Rollwagen  v.  Rollwagen,  63 
N.  Y.  519. 

North  Carolina.  —  McCraw  v.  Davis,  2  Ired. 
Eq.  (37  N.  Car.)  618. 

Ohio.  —  Baugh  v.  Buckles,  1  Ohio  Cir.  Dec. 
607. 

Pennsylvania.  —  Tawney  v.  Long,  76  Pa.  St. 
115;  Reichenbach  v.  Ruddach,  127  Pa.  St.  590; 
Levis's  Estate,  140  Pa.  St.  182;  Robinson  v. 
Robinson,  203  Pa.  St.  400. 

Tennessee.  — ■  Graves  v.  White,  4  Baxt. 
(Tenn.)  38. 

Texas.  — ■  Barry  v.  Graciette,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  309. 

Vermont.  —  Conant  v.  Jackson,  16  Vt.  335. 

Virginia.  —  Hartman  v.  Strickler,  82  Va.  237. 

Wisconsin.  —  Gavitt  v.  Moulton,  119  Wis.  35. 

In  Robinson  v.  Robinson,  203  Pa.  St.  400, 
the  court  says :  "  We  have  not  been  able  to 
find  a  single  case  in  which,  when  merely  testa- 
mentary capacity  was  established,  weakness  of 
mind  short  of  testamentary  incapacity  as  a 
basis  for  the  exercise  of  undue  influence  by 
another,  was  not  also  permitted  to  be  shown, 
by  any  lawful  evidence,  direct  or  indirect,  tend- 
ing to  establish  the  fact." 

1.  Susceptible  to  Undue  Influence.  —  Pritchard 
v.  Roe,  3  Penn.  (Del.)  128;  Fox  v.  Martin,  104 
Wis.  59s;  Loennecker's  Will,  112  Wis.  461. 

2.  Reason  for  Weakness  Immaterial.  —  Yount 
v.  Yount,  144  Ind.  133;  Conant  v.  Jackson,  16 
Vt.  335- 

3.  Age  —  England.  —  Lewis  v.  Pead,  1  Ves. 
Jr.  19;  Longmate  v.  Ledger,  2  Giff.  163. 

United  States.  —  Allore  v.  Jewell,  94  U.  S. 
506. 

Alabama.  —  Ryan  v.  Price,  106  Ala.  584. 
Delaware.  —  Jones  v.  Thompson,  5  Del.  Ch. 
374- 

Georgia.  —  Lanfair  v.  Thompson,  112  Ga. 
487- 

Illinois.  —  Willemin  v.  Dunn,  93  111.  511; 
Sands  v.  Sands,  112  111.  225. 

Indiana.  —  Yount  v.  Yount,  144  Ind.  133; 
Tucker  v.  Roach,  139  Ind.  275. 

Maryland.  —  Eakle  v.  Reynolds,  54  Md.  305. 

New  Jersey.  —  Haydock  v.  Haydock,  33  N. 
J.  Eq.  494  ;  Holland  v.  John,  60  N.  J.  Eq.  435. 

New  York.- — Ewen  v.  Perrine,  5  Redf.  (N. 
Y.)  643  ;  Weir  v.  Fitzgerald,  2  Bradf.  (N.  Y.) 
42;  Snook  v.  Sullivan,  (Supm.  Ct.  Spec.  T.) 
25  Misc.  (N.  Y.)  578 ;  Matter  of  Hedges,  57 
N.  Y.  App.  Div.  48. 


North  Carolina.  —  Harshaw  v.  McCombs,  63 
N.  Car.  75. 

Ohio.  —  Kime  v.  Addlesperger,  24  Ohio  Cir. 
Ct.  397. 

Pennsylvania.- — •  Erwin's  Estate,  16  Pa.  Co. 
Ct.  62;  Levis's  Estate,  140  Pa.  St.  182;  Per- 
ret  v.  Perret,  184  Pa.  St.  131  ;  Scattergood  v. 
Kirk,  192  Pa.  St.  263. 

Tennessee.  —  Montgomery  v.  Clark,  (Tenn. 
Ch.  1898)  46  S.  W.  Rep.  466. 

Texas.  —  Millican  v.  Millican,  24  Tex.  449 ; 
Lacy  v.  Rollins,  74  Tex.  566. 

Vermont.  —  Robinson  v.  Hutchinson,  26  Vt. 
46,  60  Am.  Dec.  298 ;  King  v.  Davis,  60  Vt. 
502. 

West  Virginia.  —  Deem  v.  Phillips,  5  W.  Va. 
168. 

Wisconsin.  —  Doyle  v.  Welch,  100  Wis.  24; 
Loennecker's  Will,  112  Wis.  461. 

4.  Sickness  or  Disease.  —  Allore  v.  Jewell,  94 
U.  S.  506;  Sawyer  v.  White,  (C.  C.  A.)  122 
Fed.  Rep.  223  ;  Jones  v.  Thompson,  5  Del.  Ch. 
374;  Willemin  v.  Dunn,  93  III.  511;  Sands  v. 
Sands,  112  111.  225;  Elmstedt  v.  Nicholson,  186 
111.  580;  Yount  v.  Yount,  144  Ind.  133;  Wilson 
v.  Parker,  130  Mich.  638;  Haydock  v.  Haydock, 
33  N.  J.  Eq.  494;  Matter  of  Nolte,  (Surrogate 
Ct.)  10  Misc.  (N.  Y.)  608;  Kime  v.  Addle- 
sperger, 24  Ohio  Cir.  Ct.  397. 

5.  Grief. —  Willemin  v.  Dunn,  93  111.  511; 
Haydock  v.  Haydock,  33  N.  J.  Eq.  494. 

6.  Habitual  Intoxication. —  German  Sav.,  etc.. 
Soc.  v.  De  Lashmutt,  83  Fed.  Rep.  33 ;  Mc- 
Cormick  v.  Malin,  5  Blackf.  (Ind.)  509;  Ewing 
v.  Bass,  149  Ind.  1  ;  Pittenger  v.  Pittenger,  3 
N.  J.  Eq.  156;  Matter  of  Rintelen,  (Surrogate 
Ct.)  37  Misc.  (N.  Y.)  462,  affirmed  77  N.  Y. 
App.  Div.  142;  Rutherford  v.  Ruff,  4  Desaus. 
(S.  Car.)  350;  Conant  v.  Jackson,  16  Vt.  335; 
Smith  v.  Smith,  67  Vt.  443. 

7.  General  State  of  Physical  Health.  —  Gilbert 
v.  Gilbert,  22  Ala.  532,  58  Am.  Dec.  268; 
Myers  v.  Hauger,  98  Mo.  433  ;  Haydock  v.  Hay- 
dock, 33  N.  J.  Eq.  494;  Perret  v.  Perret,  184 
Pa.  St.  131  ;  Hartman  v.  Strickler,  82  Va.  237; 
Gavitt  v.  Moulton,  119  Wis.  35. 

Feeble  Body  Considered.  —  Ewen  v.  Perrine,  5 
Redf.  (N.  Y.)  643. 

Infirmity  Considered.  —  Levis's  Estate,  140  Pa. 
St.  182. 

8.  Coupled  with  Inadequate  Consideration.  — 

Allore  v.  Jewell,  94  U.  S.  506 ;  Griffith  v.  Godey, 
113  U.  S.  89;  Jones  v.  Thompson,  5  Del.  Ch. 
390;  Sands  v.  Sands,  112  111.  225.  And  see 
Hale  v.  Brown,  11  Ala.  87;  McLean  v.  Equi- 
table L.  Assur.  Soc,  100  Ind.  127,  50  Am.  Rep. 
779;  Wilson  v.  Oldham,  12  B.  Mon.  (Ky.)  55; 
Neely  v.  Anderson,  2  Strobh.  Eq.  (S.  Car.) 
267;  McFaddin  v.  Vincent,  21  Tex.  47. 

In  Allore  v.  Jewell,  94  U.  S.  506,  the  court 
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(c)  Mental  strength.  —  For  the  purpose  of  showing  a  mind  not  easily  sus- 
ceptible to  undue  influence  evidence  may  be  introduced  that  the  mind  alleged 
to  have  been  affected  was  firm  and  decided,1  or  capable  of  transacting 
important  business.* 

(2)  Circumstances  Attending  Act  Alleged  to  Be  Influenced  —  (a)  in  General. 
—  The  circumstances  attending  the  doing  of  the  act  alleged  to  have  been 
unduly  influenced  are  admissible  for  the  purpose  of  showing  undue  influence. s 

(b)  Motive,  Opportunity,  Power,  and  Disposition  to  Exert  Undue  Influence.  —  While  undue 
influence  will  not  be  inferred  from  motive,4  or  opportunity,5  or  even  from 
both,6  still  each  is  a  circumstance  relevant  to  be  considered.7 

Power  and  Disposition.  —  Evidence  is  admissible  which  goes  to  show  the  power 
and  disposition  to  exercise  undue  influence.8 

Disposition,  Opportunity,  and  a  Subject  Susceptible  to  Undue  Influence  are  circumstances 
which  have  been  held  to  be  sufficient  to  raise  a  prima  facie  presumption  of 
undue  influence  in  the  execution  of  a  will.9 

(c)  Secrecy  and  Lack  of  Independent  Advice  —  Secrecy.  —  It  is  a  circumstance  as 
showing  undue  influence  that  the  act  alleged  to  have  resulted  from  undue 
influence  was  done  secretly.10 


says :  "  Whenever  there  is  great  weakness  of 
mind  in  a  person  executing  a  conveyance  of 
land,  arising  from  age,  sickness,  or  any  other 
cause,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideration  given  for 
the  property  is  grossly  inadequate,  a  court  of 
equity  will,  upon  proper  and  seasonable  appli- 
cation of  the  injured  party,  or  his  representa- 
tives or  heirs,  interfere  and  set  the  conveyance 
aside." 

Sufficient  at  Least  to  Raise  Presumption  of  Un- 
due Influence. —  Dingman  v.  Romine,  141  Mo. 
466.  And  see  Wilkinson  v.  Sherman,  45  N.  J. 
Eq.  413  ;  Graves  v.  White,  4  Baxt.  (Tenn.)  38. 

1.  Firm  and  Decided.  —  Patten  v.  Cilley,  67 
N.  H.  520  ;  In  re  Darst,  34  Oregon  58  ;  Friend's 
Estate,  198  Pa.  St.  363. 

2.  Capable  of  Transacting  Important  Business. 
—  Matter  of  Bonner,  (Surrogate  Ct.)  33  Misc. 
(N.  Y.)  9. 

3.  Circumstances  Attending  Doing  of  Act  Ad- 
missible. —  Mooney  v.  Olsen,  22  Kan.  69 ; 
Shnger's  Will,  72  Wis.  27 ;  Bryant  v.  Pierce, 
95  Wis.  340. 

4.  Motive  Alone  Not  Sufficient  Evidence.  — 
Cudney  v.  Cudney,  68  N.  Y.  148;  Hubbard  v. 
Hubbard,  7  Oregon  47. 

6.  Opportunity  Alone  Not  Sufficient  Evidence  — 
Alabama. — •  Coghill  v.  Kennedy,  119  Ala.  641. 

California.  —  Matter  of  Black  132  Cal.  392; 
Matter  of  Nelson,  132  Cal.  182. 

Connecticut.  —  Dale's  Appeal,  57  Conn.  143. 

Illinois.  —  Kimball  v.  Cuddy,  117  111.  213. 

Michigan.  —  Severance  v.  Severance,  90 
Mich.  417. 

Minnesota.  —  In  re  Hess,  48  Minn.  504,  31 
Am.  St.  Rep.  665. 

New  lersey.  —  Turnure  v.  Turnure,  35  N.  J. 
Eq.  437 ;  Schuchhardt  v.  Schuchhardt,  62  N.  J. 
Eq.  710. 

Nezv  York.  —  Seguine  v.  Seguine,  4  Abb.  App. 
Dec.  (N.  Y.)  191  ;  Ewen  v.  Perrine,  5  Redf.  (N. 
Y.)  642 ;  Cudney  v.  Cudney,  68  N.  Y.  148 ; 
Matter  of  Bolles,  (Surrogate  Ct.)  37  Misc.  (N. 
Y.)  562;  Matter  of  Munger,  (Surrogate  Ct.) 
38  Misc.  (N.  Y.)  268  ;  Matter  of  Dixon,  42  N. 
Y.  App.  Div.  481  ;  Matter  of  Cornell,  43  N.  Y. 
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App.  Div.  242 ;  Matter  of  Keefe,  47  N.  Y.  App. 
Div.  214. 

Oregon.  —  Hubbard  v.  Hubbard,  7  Oregon  42. 

Texas. — -Brown  v.  Mitchell,  75  Tex.  9; 
Barry  v.  Graciette,  (Tex.  Civ.  App.  1902)  71 
S.  W.  Rep.  309. 

6.  Both  Motive  and  Opportunity  Not  Sufficient 
Evidence.  —  Matter  of  Dixon,  42  N.  Y.  App. 
Div.  481  ;  Matter  of  Cornell,  43  N.  Y.  App. 
Div.  242. 

7.  Motive  a  Circumstance.  —  Gilbert  v.  Gilbert, 

22  Ala.  532,  58  Am.  Dec.  268. 

Opportunity  a  Circumstance.  —  Dale's  Appeal, 
57  Conn.  143 ;  Primmer  v.  Primmer,  75  Iowa 
415;  Rivard  v.  Rivard,  109  Mich,  in;  Waters 
v.  Reed,  129  Mich.  131  ;  Wilson  v.  Parker,  130 
Mich.  638 ;  Rollwagen  v.  Rollwagen,  63  N.  Y. 
519;  Matter  of  Wheeler,  (Surrogate  Ct.)  5 
Misc.  (N.  Y.)  279 ;  Barry  v.  Graciette,  (Tex. 
Civ.  App.  1902)  71  S.  W.  Rep.  309;  Disch  v. 
Timm,  101  Wis.  179;  Fox  v.  Martin,  104  Wis. 
S9S- 

8.  Power  and  Disposition.  —  Proof  that  a  son 
imperiously  told  his  father  some  time  prior  to 
the  execution  of  the  will  to  "  shut  up  and  not 
make  so  much  noise,"  and  that  the  father 
obeyed,  has  been  held  admissible  as  showing 
that  the  son  had  both  the  power  and  the  dis- 
position to  exercise  a  controlling  influence  over 
the  father's  mind.  Hartman  v.  Strickler,  82 
Va.  225.  And  see  Lewis  v.  Mason,  109  Mass. 
169. 

Declarations  by  Beneficiaries  that  Testatrix 
Should  Never  Leave  Contestant  Any  of  the  Property 

held  admissible  to  show  fixed  purpose  to  induce 
testatrix  to  disinherit  contestant.  Gordon  v. 
Burris,  141  Mo.  602. 

9.  Presumption  of  Undue  Influence.  —  Loen- 
necker's  Will,  112  Wis.  461,  citing  Fox  v.  Mar- 
tin, 104  Wis.  581. 

10.  Secrecy  in  Execution  of  Will —  California. — 
Matter  of  Silvany,  127  Cal.  226. 

Connecticut.  —  Dale's  Appeal,  57  Conn.  143. 

Illinois.  —  Harrington  v.  Stees,  82  111.  50,  25 
Am.  Rep.  290;  Allmon  v.  Pigg,  82  111.  149,  25 
Am.  Rep.  303. 

Iowa.  —  In  re  Hollingsworth,  58  Iowa  526. 
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Lack  of  Independent  Advice.  —  It  is  also  a  circumstance  of  more  or  less  weight 
that  the  act  was  done  without  independent  or  professional  advice.1 

Where  Confidential  Relations  Exist.  —  The  effect  of  evidence  of  lack  of  independent 
advice  in  the  doing  of  acts  by  persons  under  the  influence  of  a  relation  of 
trust  and  confidence  is  considered  elsewhere  in  this  article. * 

(d)  Ignorance  of  Act.  —  While  ordinarily  the  fact  that  a  person  executing  a 
gift  contract  or  will  is  ignorant  of  its  contents  is  no  ground  for  setting  it 
aside,3  still  on  an  issue  of  undue  influence,  evidence  of  ignorance  has  been 
admitted  as  a  circumstance  going  to  prove  the  issue,4  though  it  is  not  in  itself 
sufficient.5 

(e)  Will  Drawn  by  Beneficiary.  —  The  circumstance  that  the  will  was  drawn  by 
or  under  the  direction  of  a  beneficiary,  or  of  one  whose  family  are  bene- 
ficiaries, while  not  in  itself  sufficient  to  invalidate  a  will,8  or  even  to  give  rise 
to  any  presumption  of  undue  influence,7  is  nevertheless  of  such  a  character 
as  generally  to  excite  the  court  to  suspicious  scrutiny,8  the  suspicion  being 


Kentucky.  ■ — ■  Marshall  v.  Kendrick,  (Ky. 
1899)  Si  S.  W.  Rep.  563. 

Maine.  —  Wells,  Appellant,  96  Me.  165. 

New  Jersey.  —  Brick  v.  Brick,  43  N.  J.  Eq. 
167. 

New  York.  —  Coffin  v.  Coffin,  23  N.  Y.  9,  80 
Am.  Dec.  235 ;  Children's  Aid  Soc.  v.  Love- 
ridge,  70  N.  Y.  387. 

Texas.  — ■  Barry  v.  Graciette,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  309. 

Vermont.  —  Smith  v.  Smith,  67  Vt.  443. 

Wisconsin.  —  Baker  v.  Baker,  102  Wis.  226; 
In  re  Derse,  103  Wis.  108. 

Secrecy  in  Transaction  Inter  Vivos.  —  Watkins 
v.  Brant,  46  Wis.  419;  Davis  v.  Dean,  66  Wis. 
100;  Cole  v.  Getzinger,  96  Wis.  559;  Doyle  v. 
Welch,  100  Wis.  24;  Disch  v.  Timm,  101  Wis. 
179;  Loennecker's  Will,  112  Wis.  461. 

Secrecy  in  Will  Less  Suspicious  Circumstance 
than  in  Transaction  Inter  Vivos.  —  Fox  v.  Mar- 
tin, 104  Wis.  581;  Loennecker's  Will,  112  Wis. 
461. 

Attempt  to  Exclude  Children  from  Sickroom  of 
Testator.  —  That  a  mother  and  child  securing 
an  advantage  under  the  will  of  the  husband 
and  parent  tried  to  exclude  other  children,  not 
favored,  from  the  sickroom  of  the  testator  dur- 
ing his  last  illness  is  admissible  in  evidence. 
Walts  v.  Walts,  127  Mich.  607. 

Friends  and  Relatives  Excluded  from  Bedside 
and  Societyof  Testator.— Coghill  v.  Kennedy,  119 
Ala.  641. 

1.  Lack  of  Independent  Advice.  — Longmate  v. 
Ledger,  2  Giff.  157;  Haberdashers'  Co.  v. 
Isaac,  3  Jur.  N.  S.  611  ;  Gibson  v.  Russell,  2  Y. 
&  C.  Ch.  115;  Lightfoot  v.  Heron,  3  Y.  &  C. 
Exch.  586  ;  Pratt  v.  Baker,  4  Russ.  507  ;  Harvey 
v.  Mount,  8  Beav.  439 ;  Wright  v.  Carter,  86 
L.  T.  N.  S.  no;  Conley  v.  Nailor,  118  U.  S. 
133;  Cadwallader  v.  West,  48  Mo.  499;  Hinch- 
man  v.  Emans,  1  N.  J.  Eq.  100;  Audenreid's 
Appeal,  89  Pa.  St.  114,  33  Am.  Rep.  731  ;  Wat- 
kins  v.  Brant,  46  Wis.  419. 

"  The  absence  of  professional  advice  becomes 
a  most  material  circumstance  where  one  of  the 
parties  to  a  transaction  is  from  ignorance,  in- 
capacity, from  humble  position,  or  other  cir- 
cumstances, unable  to  protect  him  or  herself." 
Connelly  v.  Fisher,  3  Tenn.  Ch.  382. 

Actor  Illiterate. —  Lightfoot  v.  Heron,  3  Y.  & 
C.  Exch.  586 ;  Haberdashers'  Co.  v.  Isaac,  3 
Jur.  N.  S.  611;  Hawkins  v.  Hawkins,  50  Cal. 


558;  Fish  v.  Leser,  69  111.  394;  Connelly  v. 
Fisher,  3  Tenn.  Ch.  382. 

2.  Where  Confidential  Relations  Exist.  —  See 
infra,  V.  2.  d.  (2)  Evidence  Admissible. 

3.  Presumption  that  Person  Executing  an  In- 
strument Knows  Contents.  —  Rockwell's  Appeal, 
54  Conn.  119;  Kahl  v.  Schober,  35  N.  J.  Eq. 
461  ;  Pettes  v.  Bingham,  10  N.  H.  514. 

4.  Ignorance  a  Circumstance. —  Day  v.  Day,  3 
N.  J.  Eq.  549 ;  Disbrow  v.  Disbrow,  31  N.  Y. 
App.  Div.  624 ;  Montgomery  v.  Clark,  (Tenn. 
Ch.  1898)  46  S.  W.  Rep.  466;  Disch  v.  Timm, 
101  Wis.  179. 

Deed  Executed  in  Belief  that  It  Was  a  Will.  — 
Musick  v.  Fisher,  96  Ky.  15. 

5.  Not  in  Itself  Sufficient.  —  Swearingen  v. 
Inman,  198  111.  255;  In  re  Barney,  70  Vt.  352; 
Gavitt  v.  Moulton,  119  Wis.  35,  citing  Vance  v. 
Davis,  118  Wis.  548. 

6.  Not  Sufficient  to  Invalidate  Will.  —  Rusling 
v.  Rusling,  36  N.  J.  Eq.  603. 

7.  No  Presumption  Exists  —  England.  —  Barry 
v.  Butlin,  1  Curt.  Ecc.  637. 

Alabama.  —  Henry  v.  Hall,  106  Ala.  84,  54 
Am.  St.  Rep.  22. 

California.  —  Byrne's  Estate,  Myr.  Prob. 
(Cal.)  1. 

Georgia.  —  Carter  v.  Dixon,  69  Ga.  82. 
Maryland.  —  Cramer  v.  Crumbaugh,  3  Md. 
491. 

New  Jersey.  —  Waddington  v.  Buzby,  45  N. 
J.  Eq.  173,  14  Am.  St.  Rep.  706. 

Neiv  York.  —  Post  v.  Mason,  91  N.  Y.  539, 
43  Am.  Rep.  689. 

Pennsylvania.  —  Stevenson  v.  Kingsley,  8  Pa. 
Dist.  245  ;  Messner  v.  Elliott,  184  Pa.  St.  41. 

Virginia.  —  Montague  v.  Allan,  78  Va.  592, 
49  Am.  Rep.  384. 

Circumstance  that  Will  Was  Written  by  the 
Executor  who  was  the  principal  object  of  testa- 
tor's favor  and  bounty  raises  no  presumption. 
Cramer  v.  Crumbaugh,  3  Md.  499. 

Circumstance  that  Draftsman  Is  Executor  and 
His  Family  Are  Beneficiaries  raises  no  presump- 
tion. Carter  v.  Dixon,  69  Ga.  89 ;  Wadding- 
ton v.  Buzby,  45  N.  J.  Eq.  173,  14  Am.  St.  Rep. 
706. 

8.  Generally  Excites  Court  to  Suspicious  Scrutiny. 

—  Lyons  v.  Campbell,  88  Ala.  462 ;  McDaniel 
v.  Crosby,  19  Ark.  550;  Byrne's  Estate,  Myr. 
Prob.  (Cal.)  1;  Drake's  Appeal,  45  Conn.  9; 
Duffield  v.  Robeson,  2  Harr.  (Del.)  384;  Rus- 
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greater  or  less  in  proportion  to  other  circumstances,  such  as  interest  taken,1 
or  the  rehtion  existing  between  testator  and  beneficiaiy.2 

The  Mere  Presence  of  a  Beneficiary  at  the  execution  of  the  will  casts  no  suspicion 
upon  it.3 

(3)  Character  of  Act  Alleged  to  Be  Influenced — (a)  In  General.  —  Evidence 
of  the  character  of  the  transaction  inter  vivos  or  will,  alleged  to  have  been  the 
result  of  undue  influence,  is  always  admissible.4 

(b)  Unreasonableness  and  Unnaturalness  of  Will  —  aa.  In  General.  —  Evidence  that 
the  provisions  of  a  will  are  unreasonable,  unjust,  capricious,  and  unnatural  is 
not  sufficient  in  itself  to  establish  undue  influence;5  but  it  is  proper  to  be 
considered  along  with  other  evidence  as  going  to  show  such  influence.6 

ling  v.  Rusling,  36  N.  J.  Eq.  603 ;  Peck  v. 
Belden,  6  Dem.  (N.  Y.)  302;  Matter  of  Hurl- 
but,  48  N.  Y.  App.  Div.  91  ;  Boyd  v.  Boyd,  66 
Pa.  St.  283;  Scattergood  v.  Kirk,  192  Pa.  St. 
267. 

"  If  a  party  writes  or  prepares  a  will,  under 
which  he  takes  a  benefit,  that  is  a  circumstance 
which  ought  generally  to  excite  the  suspicion 
of  the  court,  and  calls  upon  it  to  be  vigilant 
and  jealous  in  examining  the  evidence  in  sup- 
port of  the  instrument,  in  favor  of  which  it 
ought  not  to  pronounce  unless  the  suspicion  is 
removed,  and  it  is  judicially  satisfied  that  the 
paper  propounded  does  express  the  true  will  of 
the  deceased."  Barry  v.  Butlin,  1  Curt.  Ecc. 
637,  cited  with  approval  in  Crispell  v.  Dubois, 
4  Barb.  (N.  Y.)  393. 

But  It  Is  Not  Always  a  Suspicious  Circumstance 
against  the  validity  of  a  will  that  the  writer  is 
largely  benefited,  and  an  instruction  to  the  jury 
is  erroneous  which  is  to  the  effect  that  the  fact 
that  the  draftsman  and  principal  beneficiary 
are  one  and  the  same  person  is  always  a  sus- 
picious circumstance.  It  is  not  the  business  of 
the  court  to  stigmatize  that  as  a  suspicious  cir- 
cumstance. It  is  for  the  jury  to  determine 
whether  it  is,  in  the  particular  case  they  are 
trying,  a  suspicious  circumstance  or  not. 
Stirling  v.  Stirling,  64  Md.  138. 

1.  Interest  Taken.  —  Downey  v.  Murphey,  1 
Dev.  &  B.  L.  (18  N.  Car.)  87;  Barry  v.  Butlin, 
1  Curt.  Ecc.  637  ;  Matter  of  Hurlbut,  48  N.  Y. 
App.  Div.  93  ;  Haughian  v.  Conlan,  86  N.  Y. 
App.  Div.  290. 

2.  Relation  Existing  Material.  —  Montague  v. 
Allan,  78  Va.  601,  49  Am.  Rep.  384- 

A  will  written  for  a  testator  in  extremis,  by 
one  standing  in  a  confidential  relation  to  him, 
and  who  takes  a  benefit  under  it,  is  not  in- 
valid, by  a  conclusion  of  law,  unless  read  over 
to  the  testator,  or  its  contents  otherwise  proved 
to  have  been  known  to  him.  But  these  facts 
must  be  left  to  the  jury,  and  from  them  fraud 
may  be  inferred,  unless  repelled  by  proof  of 
bona  fides.  Downey  v.  Murphey,  1  Dev.  &  B. 
L.  dS  N.  Car.)  82. 

Fiduciary  Relation. — -Where  a  person  occupy- 
ing a  fiduciary  relation  to  the  testator  receives 
a  legacy  and  has  a  controlling  agency  in  the 
execution  of  the  will,  the  circumstances  are 
deemed  suspicious,  requiring  the  fullest  ex- 
planation, such  as  proof  of  capacity  and  free 
exercise  of  voluntary  choice.  Stein  v.  Wilzin- 
ski.  4  Redf.  (N.  Y.)  441. 

Beneficiary  Lived  with  Testator  and  Managed 
His  Business. — Messner  v.  Elliott,  184  Pa.  St. 
4i.  , 


Bachelor  and  Housekeeper.  —  Will  by  sick  old 
bachelor  leaving  all  his  property  to  house- 
keeper, who  prepared  will,  and  who  did  not  let 
his  relatives  know  that  a  will  had  been  pre- 
pared, or  was  about  to  be  executed,  was  refused 
probate.     Byard  v.  Conover,  39  N.  J.  Eq.  244. 

Husband  of  a  Devisee  Dictated  a  Will  made 
by  one  whose  property  he  managed.  It  was 
held  that  a  presumption  of  undue  influence  was 
raised  against  the  devise.  Henry  v.  Hall,  ro6 
Ala.  84.  54  Am.  St.  Rep.  22. 

3.  Beneficiary  Present  at  Execution.  —  Eth- 
ridge  v.  Bennett,  9  Houst.  (Del.)  295;  Delgado 
v.  Gonzales,  (Tex.  Civ.  App.  1894)  28  S.  W. 
Rep,  459. 

4.  Evidence  of  Character  of  Act  Admissible.  — 

Mitchell  v.  Mitchell,  43  Minn.  73 ;  Myers  v. 
Hauger,  98  Mo.  438;  Middleditch  v.  Williams, 
45  N.  J.  Eq.  726. 

5.  Undue  Influence  Not  Inferred  from  Unreason- 
ableness of  Will  —  California.  —  Matter  of  Mc- 
Devitt,  95  Cal.  17. 

Iozva.  —  Webber  v.  Sullivan,  58  Iowa  260. 
Missouri.  —  Campbell  v.  Carlisle,  162  Mo.  634. 
New  Jersey.  —  Matter  of  Gleespin,  26  N.  J. 
Eq.  523;  Kitchell  v.  Beach,  35  N.  J.  Eq.  446; 
Middleditch  v.  Williams,  45  N.  J.  Eq.  726. 

Nezv  York.  —  Gardiner  v.  Gardiner,  34  N.  Y. 
162;  Clapp  v.  Fullerton,  34  N.  Y.  190;  Jackson 
v.  Jackson,  39  N.  Y.  157. 

Oregon.  —  Hubbard  v.  Hubbard,  7  Oregon 
4-;  Holman's  Will,  42  Oregon  345. 

Pennsylvania.  —  Herster  v.  Herster,  116  Pa. 
St.  612;  Farr  v.  Thompson,  Cheves  L.  (S.  Car.) 
37;  Patterson  v.  Lamb,  21  Tex.  Civ.  App.  512. 

West  Virginia.  —  Nicholas  v.  Kershner,  20 
Vv.  Va.  251;  Coffman  v.  Hedrick,  32  W.  Va. 
132. 

Lawful  Heirs  Ignored  or  Poorly  Provided  For  — 

—  District  of  Columbia.  —  Towson  v.  Moore, 
11  App.  Cas.  (D.  C.)  377. 

Iowa.  —  In  re  Betts,  113  Iowa  in. 
Missouri.  —  Hegney  v.  Head,  126  Mo.  619. 
New  Jersey.  —  Farnum  v.  Boyd,  56  N.  J.  Eq. 
766. 

New  York.  —  Deas  v.  Wandell,  1  Hun  (N. 
Y.)  120;  Ewen  v.  Perrine,  5  Redf.  (N.  Y.) 
643:  Matter  of  Cleveland,  (Surrogate  Ct.)  28 
Misc.  (N.  Y.)  369;  Matter  of  Keefe,  47  N.  Y. 
App.  Div.  214;  Matter  of  Hamilton,  (Surro- 
gate Ct.)  29  Misc.  (N.  Y.)  724. 

Oregon.  ■ —  Ames's  Will.  40  Oregon  495. 
Vermont. — -In  re  Hathaway,  75  Vt.  137. 
Wisconsin.  —  Gavitt  v.  Moulton,  119  Wis.  35. 

6.  Proper  Evidence  to  Be  Considered — Alabama. 

—  Gilbert  V.  Gilbert,  22  Ala.  532,  58  Am.  Dec. 
268  ;  Fountain  v.  Brown,  38  Ala.  72. 
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Will  Rational.  —  The  circumstance  that  the  will  is  rational  in  its  provisions 
is  admissible  evidence  to  rebut  undue  influence.1 

lib.  Testator's  Relations  —  (aa)  With  Disinherited  Relatives. — Evidence  is  admis- 
sible of  the  relations  existing  between  the  testator  and  relatives  either  not 
provided  for  at  all  in  the  will  or  poorly  provided  for.2  Such  evidence  may 
explain  provisions  which  on  their  face  seem  unnatural,  and  on  the  other  hand 
may  increase  the  unnaturalness  of  certain  provisions.  For  the  purpose  of 
overcoming  evidence  of  the  unnaturalness  of  the  provisions,  it  may  be  shown 
that  the  kinship  of  those  not  provided  for  was  remote;  3  or,  that  the  testator 
hardly  knew  such  relatives  or  did  not  know  them  at  all,4  as  where  they  lived 
some  distance  from  him;5  or,  that  notwithstanding  he  knew  them  well  the 
relations  between  them  were  not  pleasant.6  And  for  the  purpose  of  setting 
out  more  clearly  the  unnaturalness  of  the  will  it  may  be  shown  that  relations 
between  the  testator  and  the  relatives  not  provided  for  were  pleasant,7  or, 
that  the  latter  were  dependent  for  support  on  the  former.8 

(bb)  With  Beneficiaries.  —  Evidence  is  also  admissible  of  the  relations  existing 
between  the  testator  and  the  beneficiaries,  as  for  example,  whether  they  were 
pleasant  and  intimate,  or  otherwise.  Such  evidence  throws  light  on 
unnatural  provisions.9 

(c)  Improvidence  of  Transaction  Inter  Vivos  — ■  aa.  In  General.  —  The  fact  that  a 
transaction  may  have  been  improvident  or  precipitate  is  not  enough  to  show 
undue  influence;10  but  it  is  a  circumstance  to  be  considered  in  connection 


Illinois.  —  Salisbury  v.  Aldrich,  118  111.  199. 

Iowa.  —  Mallow  v.  Walker,  115  Iowa  243,  91 
Am.  St.  Rep.  158. 

Kentucky.  —  Harrel  v.  Harrel,  1  Duv.  (Ky.) 
203. 

Maryland.  —  Cramer  v.  Crumbaugh,  3  Md. 
491. 

Minnesota.  —  Matter  of  Storer,  28  Minn.  9. 

Missouri.  —  Gay  v.  Gillilan,  92  Mo.  250,  1 
Am.  St.  Rep.  712. 

New  York.  —  Cornwell  v.  Riker,  2  Dem.  (N. 
Y.)  354 ;  Esterbrook  v.  Gardner,  2  Dem.  (N. 
Y.)  543;  Matter  of  Blair,  16  Daly  (N.  Y.) 
540 ;  Allen  v.  Public  Administrator,  1  Bradf. 
(N.  Y.)  378;  Matter  of  Budlong,  (Supm.  Ct. 
Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  18. 

Oregon.  —  Hubbard  v.  Hubbard,  7  Oregon  42. 

Tennessee.  —  McClure  v.  McClure,  86  Tenn. 
173. 

Texas.  —  Barry  v.  Graciette,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  309. 

Vermont.  —  In  re  Barney,  70  Vt.  352. 

Virginia.  —  Hartman  v.  Strickler,  82  Va.  237. 

In  Holman's  Will,  42  Oregon  345,  the  court 
says :  "  Common  understanding  suggests  that 
a  will  should  be  natural ;  that  is,  conformable 
to  the  nature  and  disposition  of  the  person  who 
makes  it.  Where  it  does  not  conform  to  this 
idea  it  is  a  circumstance,  no  doubt,  to  be  con- 
sidered in  connection  with  other  proof  bearing 
upon  the  question  as  to  whether  or  not  it  was 
the  result  of  undue  influence,  but  within  itself 
affords  no  conclusive  or  sufficient  proof  for  the 
purpose,  and  does  not,  therefore,  raise  a  pre- 
sumption that  it  was  so  procured." 

Heirs  Disinherited.  —  Coghill  v.  Kennedy,  \i  19 
Ala.  641  ;  Manatt  v.  Scott,  106  Iowa  203,  68 
Am.  St.  Rep.  293;  Gordon  v.  Burris,  141  Mo. 
602  ;  Wilson's  Appeal,  99  Pa.  St.  545. 

Dependent  Brother  and  Sister  Disregarded  for 
persons  not  testator's  heirs.  In  re  Barney,  70 
Vt.  352- 


1.  Will  Rational.  —  Dunaway  v.  Smoot,  (Ky. 
1902)  67  S.  W.  Rep.  62. 

2.  Relations  with  Disinherited  Relatives.  — 

Page  v.  Beach,  (Mich.  1903)  95  N.  W.  Rep. 
981,  10  Detroit  Leg.  N.  337. 

3.  Cousins  Nearest  Relatives  Set  Aside  for 
Strangers.— Matter  of  Bolles,  (Surrogate  Ct.) 
37  Misc.  (N.  Y.)  562. 

4.  Property  Left  to  Friends  to  Exclusion  of  Two 
Cousins,  testator's  only  heirs.  Testator  had 
never  seen  one  and  seldom  saw  the  other. 
Clarke  v.  Schell,  84  Hun  (N.  Y.)  28. 

5.  Property  Left  to  Persons  Not  Relatives  to  the 
Exclusion  of  Cousins,  testator's  nearest  relations. 
The  cousins  lived  at  a  distance  and  were  not 
intimate  with  the  testator.  Matter  of  Bolles, 
(Surrogate  Ct.1  37  Misc.  (N.  Y.)  562. 

6.  Relations  Not  Pleasant.  —  Canada's  Ap- 
peal, 47  Conn.  450  ;  Mooney  v.  Olsen,  22  Kan. 
78  ;  Marx  v.  McGlynn,  88  N.  Y.  374  ;  Matter  of 
Miller,  72  N.  Y.  App.  Div.  615  ;  In  re  Darst,  34 
Oregon  58;  McDonald's  Estate,  130  Pa.  St. 
480;  Friend's  Estate,  198  Pa.  St.  363. 

7.  That  Testator  Was  on  Friendly  Terms  with 
Stepmother  of  His  Grandchildren,  who  were  dis- 
inherited, is  admissible.  Staser  v.  Hogan,  120 
Ind.  216. 

8.  Disinherited  Relatives  Dependent  on  Testator 
for  Support. —  In  In  re  Barney,  70  Vt.  352,  evi- 
dence was  admitted  that  testator  gave  his  en- 
tire estate  to  one  not  an  heir,  notwithstanding 
he  had  for  several  years  contributed  to  the 
support  of  an  unfortunate  brother  and  had  a 
sister  living  who  was  dependent  on  a  daughter. 

9.  Relations  Between  Testator  and  Beneficiaries. 
—  Mills's  Appeal,  44  Conn.  484 ;  Mooney  v. 
Olsen,  22  Kan.  69  ;  Robinson  v.  Stuart,  73  Tex. 
267. 

10.  Improvidence  of  Transaction  Gives  Rise  to 
No  Inference.  —  Longmate  v.  Ledger,  2  Giff. 
157;  Soberanes  v.  Soberanes,  97  Cal.  140; 
Baldwin  v.  Dunton,  40  111.  188;  Willemin  v. 
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with  other  circumstances.1 

66.  As  to  Consideration  —  (aa)  inadequacy  of.  —  Inadequacy  of  consideration  is 
not  alone  sufficient  evidence  of  undue  influence,  though  it  is  a  circumstance.3 
When  Coupled  with  Great  Weakness  of  Mind,  However,  undue  influence  may  be  inferred.3 
(66)  False  statement  of.  —  The  statement  of  a  consideration  where  there  was 
none  is  a  circumstance,*  but  is  not  in  itself  sufficient  evidence  of  undue 
influence.5 

(4)  Declarations  —  (a)  Of  Testator  — ■  aa.  Contemporaneous  with  Execution  of  Will. 
—  Declarations  of  a  testator  contemporaneous  with  the  execution  of  the  will 
are  admissible  as  part  of  the  res  gestce  for  the  purpose  of  showing  the 
existence  of  undue  influence.0 

66.  Not  Contemporaneous  with  Execution  of  Will.  —  But  declarations  of  a  tes- 
tator not  contemporaneous  with  the  execution  of  the  will  are  generally  held 
not  admissible  to  establish  the  substantive  fact  of  undue  influence,7  since 


Dunn,  93  111.  511  ;  Hardy  v.  Dyas,  203  III.  211  ; 
Cadwallader  v.  West,  48  Mo.  499 ;  McKissock 
v.  Groom,  148  Mo.  467;  Eberts  v.  Eberts,  55 
Pa.  St.  110;  Birdsong  p.  Birdsong,  2  Head 
(Tenn.)  295  ;  Connelly  v.  Fisher,  3  Tenn.  Ch. 
382;  McFaddin  v.  Vincent,  21  Tex.  47;  Milli- 
can  v.  Millican,  24  Tex.  426. 

1.  Circumstance  to  Be  Considered — England. 
—  Longmate  v.  Ledger,  2  Giff.  163. 

United  States.- — -Allore  v.  Jewell,  94  U.  S. 
506. 

Alabama.  —  Hale  v.  Brown,  11  Ala.  87. 
California.  —  Creswell  v.  Welchman,  95  Cal. 
359. 

Delaware.  — ■  Jones  v.  Thompson,  5  Del.  Ch. 
374. 

Kentucky.  —  Wilson  v.  Oldham,  12  B.  Mon. 
(Ky.)  55- 

Missouri.  —  Dickson  v.  Kempinsky,  96  Mo. 
252. 

New  York.  —  Cowee  v.  Cornell,  75  N.  Y.  98, 
31  Am.  Rep.  428;  Smith  v.  Firth,  53  N.  Y. 
App.  Div.  369. 

North  Carolina.  —  McCraw  v.  Davis,  2  Ired. 
Eq.  (37  N.  Car.)  618. 

South  Carolina.  —  Rutherford  v.  Ruff,  4 
Desaus.  (S.  Car.)  350 ;  Neely  v.  Anderson,  2 
Strobh.  Eq.  (S.  Car.)  267. 

Texas.  —  McFaddin  v.  Vincent,  21  Tex.  47. 

Vermont. — ■  Conant  v.  Jackson,  16  Vt.  335. 

Wisconsin.  —  Doyle  v.  Welch,  100  Wis.  24; 
Loennecker's  Will,  112  Wis.  461. 

2.  Inadequacy  of  Consideration  Gives  Eise  to  No 
Inference  —  United  States.  —  Conley  v.  Nailor, 
118  U.  S.  133. 

California.  —  Moore  v.  Moore,  56  Cal.  89. 
Florida.  —  Smith  v.  Curtis,  19  Fla.  786. 
Illinois.  —  Sands  v.  Sands,  112  111.  225. 
Indiana.  —  McCormick  v.   Malin,   5  Blackf. 
(Ind.)  509. 

Kansas.  —  Stevens  v.  Stevens,  10  Kan.  App. 
259. 

Michigan.  —  Gates  v.  Cornett,  72  Mich.  420. 
Missouri.  —  Dickson  v.   Kempinsky,  96  Mo. 
252. 

New  lersey.  —  Wilkinson  v.  Sherman,  45  N. 
J.  Eq.  421. 

South  Carolina.  —  Parris  v.  Cobb,  5  Rich. 
Eq.   (S.  Car.)  450. 

Tennessee.  —  Keeble  v.  Cummins,  5  Hayw. 
(Tenn.)  43. 

West  Virginia.  —  Deem  v.  Phillips,  5  W.  Va. 
168. 


Inadequate  consideration  is  evidence  that  the 
person  did  not  understand  the  nature  of  the 
contract  or  gift  he  was  making.  Conant  v. 
Jackson,  16  Vt.  335. 

3.  Coupled  with  Weakness  of  Mind.  —  See 
supra,  this  section,  Mental  Weakness. 

4.  False  Statement  of  Consideration.  —  Cad- 
wallader v.  West,  48  Mo.  499. 

5.  Not  Sufficient  in  Itself  to  Show  Undue  In- 
fluence. —  Nichols  v.  King,  68  S.  W.  Rep.  133, 
1 1 14,  24  Ky.  L.  Rep.  124. 

6.  Admissible  as  Part  of  Res  Gestae.  —  Smith 
v.  Fenner,  1  Gall.  (U.  S.)  172;  Coghill  v.  Ken- 
nedy, 119  Ala.  641;  Comstock  v.  Hadlyme 
Ecclesiastical  Soc,  8  Conn.  254,  20  Am.  Dec. 
100 ;  Griffith  v.  Diffenderffer,  50  Md.  480 ; 
Herster  v.  Herster,  122  Pa.  St.  256,  9  Am.  St. 
Rep.  95.  See  generally  the  titles  Declara- 
tions, vol.  9,  p.  s  ;  Res  Gf.st^:,  vol.  24,  p.  660. 

7.  Not  Admissible  to  Prove  Fact  of  Undue  In- 
fluence —  England.  —  Provis  v.  Reed,  5  Bing. 
435,  15  E.  C.  L.  490. 

United  States.  —  Smith  v.  Fenner,  1  Gall. 
(U.  S.)  170. 

Connecticut.  —  Comstock  v.  Hadlyme  Eccle- 
siastical Soc,  8  Conn.  254,  20  Am.  Dec.  100. 

District  of  Columbia.  —  Towson  v.  Moore,  u 
App.  Cas.  (D.  C.)  377. 

Georgia.  —  Mallery  v.  Young,  94  Ga.  804. 
Idaho.  —  Gwin  v.  Gwin,  5  Idaho  271. 
Iowa.  —  Muir  v.  Miller,  72  Iowa  585  ;  Mal- 
low v.  Walker,  115  Iowa  243,  91  Am.  St.  Rep. 
158. 

Kentucky.  —  Wall  v.  Dimmitt,  72  S.  W.  Rep. 
300,  24  Ky.  L.  Rep.  1749. 

Maryland.  —  Griffith  v.  Diffenderffer,  50  Md. 
466. 

Massachusetts.  —  Shailer  v.  Bumstead,  99 
Mass.  112. 

Minnesota.  —  Matter  of  Storer,  28  Minn.  9. 

Missouri.  —  Gibson  v.  Gibson,  24  Mo.  227  ; 
Bush  v.  Bush,  87  Mo.  485  ;  Gordon  v.  Burris, 
141  Mo.  602;  Crowson  v.  Crowson,  172  Mo. 
703  ;  Jones  v.  Roberts,  37  Mo.  App.  163. 

Nebraska.  —  Davidson  v.  Davidson,  (Neb. 
1901)  96  N.  W.  Rep.  409. 

New  lersey.  —  Rusling  v.  Rusling,  36  N.  J. 
Eq.  603  ;  Middleditch  v.  Williams,  45  N.  J.  Eq. 
726. 

New  York.  —  Waterman  v.  Whitney,  1 1  N. 
Y.  157,  62  Am.  Dec.  71  ;  Jackson  v.  Kniffen,  2 
Johns.  (N.  Y.)  31. 

Pennsylvania.  —  Moritz  v.  Brough,  16  S.  & 
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they  are  mere  hearsay  evidence  which  by  reason  of  the  death  of  the  testator 
can  never  be  explained  or  contradicted  by  him.1  They  are,  however,  uni- 
versally held  admissible  as  evidence  of  the  state  and  condition  of  the  testator's 
mind  at  the  time  of  the  execution  of  the  will,  when  made  within  a  reasonable 
time  either  before  or  after  such  execution.2  But  it  is  held  by  some  authori- 
ties that  before  they  are  admissible  there  must  be  independent  proof  indicating 
the  presence  of  undue  influence.3 

Declarations  in  Letter  and  Canceled  Will.  —  The  declarations  admitted  in  evidence 
are  usually  those  uttered  in  the  presence  of  third  persons  and  by  them  testi- 
fied to.  Bat  letters  and  canceled  wills  of  the  testator  which  go  to  show  his 
state  of  mind  are  also  admitted.4 

Different  States  of  Mind  Considered.  —  Declarations  of  a  testator  are  generally  held 
admissible  which  relate  to  his  memory,  intentions,  idiosyncrasies,  prejudices, 
affections,  relations  with  and  feeling  towards  the  beneficiaries  and  all  those 
who,  if  he  had  died  intestate,  would  have  been  entitled  to  share  in  the 
distribution  of  his  estate  and  towards  those  charged  with  the  undue  influence.5 


R.  (Pa.)  403  ;  Hoshauer  v.  Hoshauer,  26  Pa.  St. 
404;  Herster  v.  Herster,  122  Pa.  St.  239,  9 
Am.  St.  Rep.  95. 

Tennessee.  —  Peery  v.  Peery,  94  Tenn.  331  ; 
Earp  v.  Edgington,  107  Tenn.  23. 

Texas.  —  Campbell  v.  Barrera,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  724;  Barry  v. 
Graciette,  (Tex.  Civ.  App.  1902)  71  S.  W.  Rep. 
309. 

Vermont.  —  Robinson  v.  Hutchinson,  26  Vt. 
46,  60  Am.  Dec.  298. 

Wisconsin.  —  Loennecker's  Will,  112  Wis. 
461. 

But  see  Reel  v.  Reel,  1  Hawks  (8  N.  Car.) 
248,  9  Am.  Dec.  632  ;  Howell  v.  Barden,  3  Dev. 
L.  (14  N.  Car.)  442. 

1.  Hearsay  Evidence.  —  Stevens  v.  Vancleve, 
4  Wash.  (U.  S.)  265;  Coghill  v.  Kennedy,  119 
Ala.  641  ;  Matter  of  Gregory,  133  Cal.  131  ; 
Underwood  v.  Thurman,  11 1  Ga.  325;  Griffith 
v.  Diffenderffer,  50  Md.  480 ;  Shailer  v.  Bum- 
stead,  99  Mass.  122;  Patterson  v.  Lamb,  21 
Tex.  Civ.  App.  512.  See  generally  the  title 
Hearsay  Evidence,  vol.  15,  p.  309. 

2.  Admissible  to  Show  State  of  Mind — Ala- 
bama.—  Coghill  v.  Kennedy,  119  Ala.  641; 
Bunyard  v.  McElroy,  21  Ala.  316. 

Arkansas.  —  Leslie  v.  McMurtry,  60  Ark.  301. 

California. — -Matter  of  Calkins,  112  Cal.  296. 

Connecticut.  —  Comstock  v.  Hadlyme  Eccle- 
siastical Soc,  8  Conn.  263,  20  Am.  Dec.  100; 
Kinne  v.  Kinne,  9  Conn.  105;  Canada's  Appeal, 
47  Conn.  463. 

District  of  Columbia.  —  Towson  v.  Moore,  11 
App.  Cas.  (D.  C.)  377;  Throckmorton  v.  Holt, 

12  App.  Cas.  (D.  C.)  552;  Manogue  v.  Herrell, 

13  App.  Cas.  (D.  C.)  455. 

Georgia.  —  Mallery  v.  Young,  94  Ga.  804. 

Illinois.  —  Massey  v.  Huntington,  118  111.  80; 
Hill  v.  Bahrns,  158  111.  318;  Kaenders  v.  Mon- 
tague, 180  111.  300;  Moor,e  v.  Gubbins,  54  111. 
App.  163;  Guild  v.  Hull,  127  111.  523. 

Iowa.  — ■  Muir  v.  Miller,  72  Iowa  585  ;  Par- 
sons v.  Parsons,  66  Iowa  754  ;  In  re  Hollings- 
worth,  58  Iowa  526. 

Maryland.  —  Griffith  v.  Diffenderffer,  50  Md. 
466. 

Massachusetts,  —  Shailer  v.  Bumstead,  99 
Mass.  112;  May  v.  Bradlee,  127  Mass.  414; 
Potter  v.  Baldwin,  133  Mass.  427. 


Michigan.  —  Beaubien  v.  Cicotte,  12  Mich. 
459 ;  Haines  v.  Hayden,  95  Mich.  332,  35  Am. 
St.  Rep.  566;  Bush  v.  Delano,  113  Mich.  321; 
Zibble  v.  Zibble,  131  Mich.  655. 

Minnesota.  —  In  re  Hess,  48  Minn.  504,  31 
Am.  St.  Rep.  665. 

Missouri.  —  Gibson  v.  Gibson,  24  Mo.  227  ; 
lingley  v.  Cowgill,  48  Mo.  291;  Bush  v.  Bush, 
87  Mo.  480;  Doherty  v.  Gilmore,  136  Mo.  414; 
Crowson  v.  Crowson,  172  Mo.  703;  Jones  v. 
Roberts,  37  Mo.  App.  163;  Garland  v.  Smith, 
127  Mo.  583. 

New  Jersey.  —  Boylan  v.  Meeker,  28  N.  J.  L. 
274. 

New  York.  ■ —  Waterman  v.  Whitney,  1 1  N. 
Y.  157;  Cudney  v.  Cudney,  68  N.  Y.  149. 

North  Carolina.  —  Reel  v.  Reel,  1  Hawks  (8 
N.  Car.)  248,  9  Am.  Dec.  632;  Howell  v.  Bar- 
den, 3  Dev.  L.  (14  N.  Car.)  442. 

Pennsylvania.  —  Rambler  v.  Tryon,  7  S.  & 
R.  (Pa.)  94;  Moritz  v.  Brough,  16  S.  &  R. 
(Pa.)  403;  McTaggart  v.  Thompson,  14  Pa. 
St.  149. 

Tennessee.  —  Kirkpatrick  v.  Jenkins,  96 
Tenn.  85. 

Texas.  —  Patterson  v.  Lamb,  21  Tex.  Civ. 
App.  512. 

Vermont.  —  Robinson  v.  Hutchinson,  26  Vt. 
46,  60  Am.  Dec.  298;  Crocker  v.  Chase,  57  Vt. 
413- 

Wisconsin.  —  Bryant  v.  Pierce,  95  Wis.  331; 
Loennecker's  Will,  112  Wis.  461. 

3.  Independent  Proof  First  Required. —  Throck- 
morton v.  Holt,  12  App.  Cas.  (D.  C.)  552; 
Manogue  v.  Herrell,  13  App.  Cas.  (D.  C.)  459; 
Davidson  v.  Davidson,  (Neb.  1901)  96  N.  W. 
Rep.  409;  Cudney  v.  Cudney,  68  N.  Y.  148; 
Herster  v.  Herster,  122  Pa.  St.  239,  9  Am.  St. 
Rep.  95  ;  Robinson  v.  Robinson,  203  Pa.  St. 
400;  Dickson's  Estate,  20  Pa.  Co.  Ct.  152; 
Kirkpatrick  v.  Jenkins,  96  Tenn.  85. 

4.  Letters,  —  Baker  v.  Baker,  202  111.  595 ; 
Slingloff  v.  Bruner,  174  111.  561. 

Canceled  Will.  —  Powers  v.  Powers,  (Ky. 
1899)  52  S.  W.  Rep.  845;  Varner  v.  Var- 
ner,  9  Ohio  Cir.  Dec.  273,  16  Ohio  Cir. 
Ct.  386. 

5.  Different  States  of  Mind  Considered  Generally. 

—  Coghill  v.  Kennedy,  119  Ala.  641.  And  see 
Shailer  v.  Bumstead,  99  Mass.  126. 
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(b)  Of  Beneficiary.  —  On  the  issue  of  undue  influence  the  declarations  of  a 
beneficiary  are  admissible  when  part  of  the  res  gest<z.x  They  are  also  admis- 
sible when  admissions  against  his  interest,3  unless  they  were  made  prior  to 
the  execution  of  the  will;  3  or  affect  adversely  other  beneficiaries  who  are  not 
parties,4  or  who  do  not  stand  in  some  relation  of  privity  to  such  beneficiary.5 
It  has  been  held,  however,  that  the  declarations  are  not  admissible  unless  the 
beneficiary  is  a  party  to  the  suit.6  Declarations  of  a  beneficiary  have  been 
admitted  which  went  to  show  power,7  disposition,  or  intent  to  exert  undue 
influence;  8  or  went  to  show  a  confidential  relation.9 

V.  Confidential  Relations  as  Evidence  or  Undue  Influence  —  1.  In 
General.  —  Undue  influence  when  relied  upon  to  annul  a  transaction  inter 
partes  or  a  testamentary  disposition  must  be  proved  and  cannot  be  presumed. 
But  the  relation  in  which  the  parties  to  a  transaction  stand  to  each  other  is 
often  a  material  circumstance  and  may  of  itself  in  some  cases  be  sufficient  to 
raise  a  presumption  of  its  existence.10 

2.  Presumptive  Undue  Influence — a.  Acts  Affected  —  Transactions  inter 
Vivos.  —  Gifts  inter  vivos  and  contracts  between  parties  occupying  towards 
each  other  relations  of  confidence,  trust,  or  inequality,  excite  suspicion,  are 
carefully  scrutinized  by  courts  of  equity,  and  are  generally  presumed  to  have 
been  obtained  by  the  exercise  of  undue  influence  on  the  part  of  the  person 


Declarations  of  Intentions  Admissible.  —  Matter 
of  Goldthorp,  94  Iowa  336,  58  Am.  St.  Rep. 
400;  Staser  v.  Hogan,  120  Ind.  207;  McHugh 
v.  Fitzgerald,  103  Mich.  24;  Sheehan  v.  Kear- 
ney, (Miss.  1896),  21  So.  Rep.  41,  35  L.  R.  A. 
102;  Whitman  v.  Morey,  63  N.  H.  449;  Matter 
of  Blair,  16  Daly  (N.  Y.)  540;  Ewen  v.  Per- 
rine,  5  Redf.  (N.  Y.)  640 ;  Wilson  v.  Moran, 
3  Bradf.  (N.  Y.)  172;  Neel  v.  Potter,  40  Pa. 
St.  483;  Gardner  v.  Frieze,  16  R.  I.  640;  Kaul 
v.  Brown,  17  R.  I.  14;  Patterson  v.  Lamb,  21 
Tex.  Civ.  App.  512. 

Declarations  of  Affection  Admissible.  —  Bush 
v.  Bush,  87  Mo.  480. 

Prior  Declarations  Which  Show  that  Will  Is 
Consistent  with  Long-cherished  Wishes  Admissible. 
—  Kaenders  v.  Montague,  180  111.  300;  Dye  v. 
Young,  55  Iowa  433  ;  Powers  v.  Powers,  (Ky. 
1899)  52  S.  W.  Rep.  845 ;  Griffith  v.  Diffen- 
derffer,  50  Md.  466 ;  Moore  v.  McDonald,  68 
Md.  338;  Matter  of  Sickles,  63  N.  J.  Eq.  233, 
affirmed  64  N.  J.  Eq.  791  ;  Ewen  v.  Perrine,  5 
Redf.  (N.  Y.)  640 ;  McNinch  v.  Charles,  2 
Rich.  L.  (S.  Car.)  238 ;  Kaufman  v.  Caughman, 
49  S.  Car.  159,  61  Am.  St.  Rep.  808. 

Prior  Declarations  Which  Show  that  Will  Is  Con- 
trary to  Well-settled  Convictions  Admissible.  — 
Griffith  v.  Diffenderffer,  50  Md.  466  ;  Moore  v. 
McDonald,  68  Md.  338 ;  Turner  v.  Cheesman. 
15  N.  J.  Eq.  243;  Wood  v.  Bishop,  1  Dem.  (N. 
Y.)  512;  Matter  of  Blair,  16  Daly  (N.  Y.)  540; 
Hartman  v.  Strickler,  82  Va.  238. 

Declarations  of  Feelings  of  Testator  Towards 
Those  Charged  with  Having  Exercised  Undue  In- 
fluence Admissible. —  Coghill  v.  Kennedy,  119 
Ala.  641  ;  Canada's  Appeal,  47  Conn.  463 ; 
Slingloff  v.  Bruner,  174  111.  561  ;  Stephenson  v. 
Stephenson,  62  Iowa  163 ;  Mooney  v.  Olsen, 
22  Kan.  69;  Potter  v.  Baldwin,  133  Mass.  427; 
Vester  v.  Collins,  101  N.  Car.  114;  Matter  of 
Nolte,  (Surrogate  Ct.)  10  Misc.  (N.  Y.)  608; 
Robinson  v.  Stuart,  73   Tex.  267. 

Subsequent  Declarations  Showing  Satisfaction 
with  Provisions  of  Will  Admissible.  —  Jones 
c.  Grogan,  98  Ga.  557. 
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Subsequent  Declarations  of  Dissatisfaction  with 
Will  Admissible. —  Parsons  v.  Parsons,  66  Iowa 
754;  Dennis  v.  Weekes,  51  Ga.  24;  Potter  v. 
Baldwin,  133  Mass.  427;  Howell  v.  Barden,  3 
Dev.  L.  (14  N.  Car.)  442;  Ray  v.  Ray,  98  N. 
Car.  566  ;  Campbell  v.  Barrera,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  724.  But  see  Jones  v. 
Grogan,  98  Ga.  557 ;  Schierbaum  v.  Schemme, 
157  Mo.  1,  80  Am.  St.  Rep.  604. 

1.  Part  of  Res  Gestae.  —  Morris  v.  Stokes,  21 
Ga.  552  ;  Jackson  v.  Jackson,  32  Ga.  325  ;  Mat- 
ter of  Budlong,  (Supm.  Ct.  Gen.  T.)  18  Civ. 
Pro.  (N.  Y.)  18.  And  see  Gordon  v.  Burris, 
141  Mo.  602. 

2.  Admissions  Against  Interest.  —  Saunders's 
Appeal,  54  Conn.  108  ;  Shailer  v.  Bumstead,  99 
Mass.  112.  See  generally  the  title  Admis- 
sions, vol.  1,  p.  670. 

3.  Must  Not  Be  Made  Prior  to  Execution.  — 
Matter  of  Ames,  51  Iowa  596;  Matter  of  Gold- 
thorp, 94  Iowa  336,  58  Am.  St.  Rep.  400. 

4.  Must  Not  Affect  Other  Beneficiaries  Not 
Parties.  —  Matter  of  Ames,  51  Iowa  596. 

5.  Must  Not  Affect  Other  Beneficiaries  Not  in 
Privity.  —  Smith  v.  Henlinc,  174  111.  184; 
Shailer  v.  Bumstead,  99  Mass.  112;  Schierbaum 
v.  Schemme,  157  Mo.  1,  80  Am.  St.  Rep.  604, 
overruling  Armstrong  v.  Farrar,  8  Mo.  627. 

6.  Must  Be  Party  to  Suit. —  Carpenter  v.  Hatch, 
64  N.  H.  573.  But  see  Morris  v.  Stokes,  21 
Ga.  552. 

7.  Power.  —  Lewis  v.  Mason,  109  Mass.  169. 
Declarations  Showing  Subserviency  of  Testator. 

—  Robinson  v.  Robinson,  203  Pa.  St.  400. 

8.  Disposition  or  Intent.  —  Higginbotham  v. 
Higginbotham,  106  Ala.  314;  Wall  v.  Dimmitt, 
72  S.  W.  Rep.  300,  24  Ky.  L.  Rep.  1749;  Matter 
of  Budlong,  (Supm.  Ct.  Gen.  T.)  18  Civ.  Pro. 
(N.  Y.)  22 ;  Brush  v.  Holland,  3  Bradf.  (N.  Y.) 
240;  Crocker  v.  Chase,  57  Vt.  413;  Peery  v. 
Peery,  94  Tenn.  328. 

9.  Confidential  Relation. — Robinson  v.  Robin- 
son, 203  Pa.  St.  400. 

10.  General  Statement.  —  Matter  of  Smith,  95 
N.  Y.  516. 
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holding  the  dominating  situation  where  he  derives  some  benefit  from  the 
transaction.1 

Wills.  —  This  rule  is  not  generally  applied  to  wills,  however;3  in  all  its 
strictness  at  least.3  Thus  it  has  been  held  that  the  fact  that  the  beneficiary- 
was  the  guardian,  attorney,  or  trustee  of  the  decedent  does  not  alone  create  a 
presumption  against  a  testamentary  gift.4  It  has  been  held,  however,  that 
where  the  will  is  one  that  the  testator  could  not  have  made,  consistently  with 
the  claims  of  duty  and  affection,  and  a  close  confidential  relationship  exists 
between  him  and  the  object  of  his  bounty,  a  presumption  of  undue  influence 
arises.5 


1.  Transactions  Inter  Vivos  —  England.  — 
Parfitt  v.  Lawless,  L.  R.  2  P.  &  D.  468;  Tate 
v.  Williamson,  L.  R.  2  Ch.  61  ;  Dent  v.  Ben- 
nett, 4  Myl.  &  C.  277.;  Hunter  v.  Atkins  3  Myl. 
&  K.  113;  Casborne  v.  Barsham,  2  Beav.  78; 
Huguenin  v.  Baseley,  14  Ves.  Jr.  273. 

Alabama.  —  Boney  v.  Hollingsworth,  23  Ala. 
690;  Higginbotham  v.  Higginbotham  106  Ala. 
314- 

California.  —  Kisling  v.  Shaw,  33  Cal.  441, 
91  Am.  Dec.  644  ;  Ross  v.  Conway,  92  Cal.  632. 

District  of  Columbia.  —  Towson  v.  Moore,  11 
App.  Cas.  (D.  C.)  381. 

Illinois.  —  Thomas  v.  Whitney,  186  111.  231; 
Kellogg  v.  Peddicord,  181  111.  25;  Mayrand  v. 
Mayrand,  194  111.  48;  Michael  v.  Marshall,  201 
111.  76. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(ind.)  523;  Yount  v.  Yount,  144  Ind.  133. 

Iowa.  —  Forrestel  v.  Forrestel,  no  Iowa  614. 

Maryland.  —  Griffith  v.  Diffenderffer,  50  Md. 
483. 

Minnesota.  —  Ashton  v.  Thompson,  32  Minn. 
25- 

Missouri.  —  Yosti  v.  Laughran,  49  Mo.  594 ; 
Dingman  v.  Romine,  141  Mo.  466 ;  Caspari  v. 
New  Jerusalem  First  German  Church,  12  Mo. 
App.  314. 

Nezv  lersey.  ■ —  Haydock  v.  Haydock,  34  N.J. 
Eq.  570,  38  Am.  Rep.  385  ;  Dunn  v.  Dunn,  42 
N.  J.  Eq.  443  ;  Pironi  v.  Corrigan,  47  N.  J.  Eq. 
155;  Matter  of  Sparks,  63  N.  J.  Eq.  247. 

New  York.  —  Ingersoll  v.  Roe,  65  Barb.  (N. 
Y.)  356;  Ross  v.  Ross,  6  Hun  (N.  Y.)  80; 
Weller  v.  Weller,  44  Hun  (N.  Y.)  176;  Sears 
v.  Shafer,  6  N.  Y.  268  ;  Nesbit  v.  Lockman,  34 
N.  Y.  167;  Snook  v.  Sullivan,  53  N.  Y.  App. 
Div.  602;  Cowee  v.  Cornell,  75  N.  Y.  91,  31 
Am.  Rep.  428;  Tucker  v.  Dean,  21  N.  Y.  Wkly. 
Dig.  519. 

Oregon.  —  Holman's  Will,  42  Oregon  345. 

Pennsylvania.  —  Darlington's  Appeal,  86  Pa. 
St.  519,  27  Am.  Rep.  726;  Baugh's  Estate,  9  Pa. 
Dist.  459. 

Tennessee.  —  Graves  v.  White,  4  Baxt. 
(Tenn.)  41. 

Utah.  —  Church  of  Jesus  Christ,  etc.  v.  Wat- 
son, 25  Utah  51. 

In  Holt  v.  Agnew,  67  Ala.  360,  the  court 
says :  "  There  are  relations  in  life  in  which 
influence  is  acquired  by  the  one  party,  and  con- 
fidence reposed  by  the  other  —  relations  of 
which  we  usually  speak  as  confidential,  that 
open  the  way  and  afford  opportunity  for  im- 
positions, or  undue  influence,  and  yet  rather 
close  the  deor  to,  and  render  difficult,  the  de- 
tection ©f  its  exercise.  Such  are  the  known 
relations  of  trustee  and  cestui  que  trust,  guard- 
ian and  ward,  attorney  and  client,  principal 


and  agent,  husband  and  wife ;  but  the  number 
or  character  of  the  relations  are  not  defined 
by  law ;  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over 
another  fall  within  the  general  term  confidential 
relations.  When,  in  such  relation,  the  party 
subject  to  imposition,  to  undue  influence,  enters 
into  a  contract  with,  or  makes  a  disposition  of 
property  to  the  other,  from  which  detriment  is 
sustained  by  the  one,  and  benefit  derived  by 
the  other,  upon  principles  of  public  policy, 
there  is  no  presumption  of  consent ;  the  act 
or  contract  does  not  of  itself  import  it.  The 
law  casts  the  burthen  of  proving  the  trans- 
action fair  and  just,  and  the  free  consent  of 
him  who  sustains  the  detriment,  and  is  subject 
to  the  influence,  upon  the  party  who  takes  the 
benefit,  and  in  whom  trust  was  reposed." 

Confidence,  Control  or  Domination.  —  In  Matter 
of  Sparks,  63  N.  J.  Eq.  245,  the  court  says : 
"  It  is  entirely  settled  that  proof  that  a  donee, 
at  the  time  a  gift  was  made,  stood  to  the  donor 
as  his  attorney,  guardian,  parent,  or  occupied 
any  other  position  which  implied  confidence, 
control  or  domination  over  the  conduct  of  the 
donor,  gives  rise  to  a  presumption  of  unfair 
conduct." 

Fiduciary  Relation. —  In  Michael  v.  Marshall, 
201  111.  70,  the  court  says:  "It  is  a  rule  that 
a  gift  or  conveyance  by  a  party  to  one  sus- 
taining a  fiduciary  relation  to  him  is,  upon  his 
motion,  prima  facie  voidable." 

2.  Wills.  —  Parfitt  v.  Lawless,  L.  R.  2  P.  & 
D.  468  ;  Michael  v.  Marshall,  201  111.  76  ;  Tyson 
v.  Tyson,  37  Md.  583  ;  Griffith  v.  Diffenderffer, 
50  Md.  483 ;  Matter  of  Sparks,  63  N.  J.  Eq. 
247;  Holman's  Will,  42  Oregon  359. 

3.  Does  Not  Apply  in  All  Its  Strictness  at  Least. 
—  Goodbar  v.  Lidikey,  136  Ind.  1,  43  Am.  St. 
Rep.  296;  Stevens  v.  Leonard,  154  Ind.  75,  77 
Am.  St.  Rep.  446  ;  Post  v.  Mason,  91  N.  Y.  539, 
43  Am.  Rep.  689  ;  Matter  of  Smith,  95  N.  Y. 
523;  Matter  of  Hurlbut,  48  N.  Y.  App.  Div.  91. 
See  also  Harvey  v.  Sullens,  46  Mo.  147,  2  Am. 
Rep.  491  ;  Matter  of  Rohe,  (Surrogate  Ct.)  22 
Misc.  (N.  Y.)  415;  Matter  of  Rintelen,  77  N. 
Y.  App.  Div.  146 ;  Boyd  v.  Boyd,  66  Pa.  St.  283. 
But  see  Barkley  v.  Barkley  Cemetery  Assoc., 
153  Mo.  315. 

4.  Beneficiary  a  Guardian,  Etc.  —  Matter  of 
Smith,  95  N.  Y.  523.  But  see  Tyson  v.  Tyson, 
3  Md.  583,  where  it  is  said  that  the  presump- 
tion has  been  extended  in  some  states  to  wills 
where  parties  stood  in  the  relation  of  guardian 
and  ward,  or  client  and  attorney. 

5.  Claim  of  Duty  and  Affection  Violated.  — 
Marx  v.  McGlynn,  88  N.  Y.  357.  And  see 
Matter  of  Sparks,  63  N.  J.  Eq.  245. 

But  see  Holman's  Will,  42  Oregon  359,  where 
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b.  How  Established.  —  No  presumption  of  undue  influence  arises  until 
the  relation  of  confidence,  trust,  or  inequality  is  shown.1  But  some  relations 
are  from  their  very  nature  confidential  and  unequal,  such  as  those  of  trustee 
an  1  cestui  que  trust,  guardian  and  ward,  principal  and  agent,  and  the  like,2 
and  the  relation  appearing  the  presumption  arises.3  Other  relations,  however, 
are  not  necessarily  confidential  or  unequal,  and  in  such  cases  no  presumption 
arises  until  it  is  established  as  a  fact  that  confidence,  trust,  or  inequality  really 
existed.4 

Existence  of  Relation  at  Time  of  Transaction.  —  The  relation  of  confidence,  trust,  or 
inequality  must  exist  at  the  time  of  the  transaction  alleged  to  have  been  the 
result  of  undue  influence,5  although  it  is  held  that  the  relation  when  once 
established  will  be  presumed  to  continue  unless  its  cessation  is  shown.6 


the  court,  referring  to  the  view  of  the  court  in 
Marx  v.  McGlynn,  88  N.  Y.  358,  says;  "This 
court,  however,  in  Greenwood  v.  Cline,  7 
Oregon  17,  refused  to  adopt  this  view,  but 
declared  that,  where  such  conditions  exist  to- 
gether, slight  evidence  that  the  legatee  or  dev- 
isee has  abused  the  confidence  reposed  in  him 
will  suffice  to  invalidate  the  will ;  and  we  are 
not  now  disposed  to  overturn  the  doctrine  thus 
established.  It  simply  means  that  the  two 
conditions  combined  and  existing  together  will 
not  suffice  within  themselves  to  overcome  the 
prima  facie  case  made,  or  presumption  arising 
from  proof  of  the  due  and  regular  execution  of 
the  instrument,  in  favor  of  testamentary 
capacity  and  the  exercise  ot  an  unconstrained 
volition.  Something  more  will  be  required  to 
be  shown,  and  slight  evidence  that  advantage 
has  been  taken  of  the  confidential  relations  will 
suffice  to  establish  the  undue  influence  as 
against  the  prima  facie  case  or  initial  pre- 
sumption." 

1.  Relation  of  Confidence,  etc.,  Shown  Before 
Presumption  Arises.  —  Kisling  v.  Shaw,  33  Cal. 
441,  91  Am.  Dec.  644;  Moran  v.  Sullivan,  12 
App.  Cas.  (D.  C.)  146  ;  Thomas  v.  Whitney,  186 
111.  231;  Caspari  v.  New  Jerusalem  First  Ger- 
man Church,  12  Mo.  App.  293;  Cowee  v.  Cor- 
nell, 75  N.  Y.  91,  31  Am.  Rep.  428;  Matter  of 
Smith,  95  N.  Y.  516;  Matter  of  Rintelen,  77  N. 
\.  App.  Div.  146. 

2.  Some  Relations  from  Their  Nature  Confiden- 
tial.—  Albrecht  v.  Hunecke,  196  111.  131. 

3.  Relation  Appearing  Presumption  Arises.  — 
rioghton  v.  Hoghton,  15  Beav.  299;  McCormick 
v.  Malin,  5  Blackf.  (Ind.)  523;  Meek  v.  Perry, 
36  Miss.  245  ;  Cowee  v.  Cornell,  75  N.  Y.  91, 
31  Am.  Rep.  428;  Matter  of  Flagg,  (Surrogate 
Ct.)  27  Misc.  (N.  Y.)  402. 

In  Cowee  v.  Cornell,  75  N.  Y.  91,  31  Am. 
Rep.  428,  the  court  says  :  "  The  law  presumes 
in  the  case  of  guardian  and  ward,  trustee  and 
cestui  que  trust,  attorney  and  client,  and  per- 
haps physician  and  patient,  from  the  relation 
of  the  parties  itself  that  their  situation  is 
unequal  and  of  the  character  I  have  defined ; 
and  that  relation  appearing  itself  throws  the 
burden  upon  the  trustee,  guardian,  or  attorney 
of  showing  the  fairness  of  his  dealings." 

4.  Where  Relation  Not  Necessarily  Confidential. 
—  Brown  v.  Mercantile  Trust,  etc.,  Co.,  87  Md. 
377- 

In  Cowee  v.  Cornell,  75  N.  Y.  91,  31  Am. 
Rep.  428,  the  court  discussing  the  doctrine  of 
presumptive  undue  influence  arising  from  rela- 
tions clearly  indicating  on  their  face  confidence 


and  inequality,  such  as  guardian  and  ward, 
says  :  "  While  the  doctrine  is  without  doubt  to 
be  extended  to  many  other  relations  of  trust, 
confidence,  or  inequality,  the  trust  and  con- 
fidence, or  the  superiority  on  one  side  and 
v  eakness  on  the  other,  must  be  proved  in  each 
of  these  cases  ;  the  law  does  not  presume  them 
from  the  fact,  for  instance,  that  one  party  is 
a  grandfather  and  old  and  the  other  a  grand- 
son and  young,  or  that  one  is  an  employer  and 
the  other  an  employee.  The  question  as  to 
parties  so  situated  is  a  question  of  fact  de- 
pendent upon  the  circumstances  in  each  case. 
There  is  no  presumption  of  inequality  either 
way  from  these  relations  merely." 

In  Smith  v.  Kay,  7  H.  L.  Cas.  750,  the  rule 
is  thus  stated  by  the  court,  by  Lord  Kings- 
down  :  "  The  relations  with  which  the  court  of 
equity  most  ordinarily  deals  are  those  of  trus- 
tee and  cestui  que  trust,  and  the  like.  It  [the 
principle  under  discussion]  applies  specially 
to  those  cases,  for  this  reason  and  this  reason 
only,  that  from  those  relations  the  court  pre- 
sumes confidence  put  and  influence  exerted. 
Whereas,  in  all  other  cases  where  those  rela- 
tions do  not  subsist,  the  confidence  and  the  in- 
fluence must  be  proved  extrinsically  ;  but  where 
they  are  proved  extrinsically,  the  rules  of  rea- 
son and  common  sense  and  the  technical  rules 
of  a  court  of  equity  are  just  as  applicable  in 
the  one  case  as  in  the  other." 

5.  Existence  at  Time  of  Transaction.  —  Banner 
v.  Rosser,  96  Va.  238. 

Confidential  Relation  of  Physician  and  Patient 
Not  Shown  by  evidence  that  a  person  executing 
a  conveyance  to  a  physician  received  medical 
treatment  some  two  months  before  the  execu- 
tion and  again  four  months  afterwards.  Tichy 
v.  Simicek,  (Neb.  1903)  95  N.  W.  Rep.  629. 

6.  Presumption  of  Continuance.  —  Dunn  v. 
Dunn,  42  N.  J.  Eq.  431. 

In  Rhodes  v.  Bate,  L.  R.  1  Ch.  260,  the  court 
said  :  "  Where  a  relation  of  confidence  is  once 
established,  either  some  positive  act  or  some 
complete  case  of  abandonment  must  be  shown 
in  order  to  determine  it.  The  mere  fact  that 
the  relation  is  not  called  into  action  is  not,  I 
think,  sufficient  of  itself  to  determine  it,  for 
this  may  well  have  arisen  from  there  having 
been  no  occasion  to  resort  to  it." 

Relation  of  Physician  and  Patient  Does  Not 
Cease  because  patient  has  not  medicine  act- 
ually administered  to  him  at  the  time,  any 
more  than  the  relation  of  attorney  and  client 
ceases  because  no  suit  may  be  actually  in 
progress.  Dent  v.  Bennett,  4  Myl.  &  C.  269. 
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c.  Nature  of  Presumption. — Where  a  presumption  is  held  to  result 
from  the  relation  of  confidence  or  trust  existing  between  the  parties  it  is 
usually  regarded  as  a  prima  facie one  only.1  But  in  a  few  instances  it  has 
been  held  conclusive.* 

d.  How  Rebutted  —  (i)  Burden  of  Proof .  —  In  the  absence  of  any  pre- 
sumption of  undue  influence  arising  from  the  confidential  relation  of  the 
parties  to  a  transaction  or  testamentary  disposition,  the  burden  of  showing 
undue  influence  is  on  the  one  alleging  it,  as  has  been  seen  elsewhere.3  Where, 
however,  a  relation  of  confidence  or  trust  is  established,  and  a  prima  facie 
presumption  of  undue  influence  arises,  the  burden  shifts  to  the  other  party, 
that  is,  the  beneficiary,  and  he  must  show  by  satisfactory  proof  that  the 
advantage  derived  by  him  was  not  the  result  of  any  undue  influence.4 

(2)  Evidence  Admissible. — The  prima  facie  presumption  of  undue  influ- 
ence arising  from  relations  of  confidence  and  trust  is  rebutted  by  any 
evidence  going  to  show  that  everything  between  the  parties  was  fair,5 


1.  Presumption  Prima  Facie  Only. —  Thomas  v. 
Whitney,  186  111.  231  ;  Michael  v.  Marshall,  201 
111.  76;  Griffith  v.  Diffenderffer,  50  Md.  483; 
Matter  of  Sparks,  63  N.  J.  Eq.  243 ;  Matter 
of  Smith,  95  N.  Y.  522 ;  Matter  of  Rintelen, 
77  N.  Y.  App.  Div.  146. 

2.  Presumption  Conclusive.  — ■  See  infra,  this 
title,  V.  3.  Different  Relations  Considered. 

3.  Burden  Where  No  Presumption  Exists.  — 
See  supra,  this  title,  IV.  2.  Burden  of  Proof. 

4.  Burden  When  Presumption  Exists  —  Eng- 
land. —  Casborne  v.  Barsham,  2  Beav.  78 ; 
Archer  v.  Hudson,  7  Beav.  531  ;  Billage  v. 
Southee,  9  Hare  540 ;  Tyrrell  v.  Painton, 
(1894)  P.  151. 

Alabama. — -Lyons  v.  Campbell,  88  Ala.  469; 
Coghill  v.  Kennedy,  119  Ala.  641. 

California.  —  Ross  v.  Conway,  92  Cal.  632  ; 
Felton  v.  Le  Breton,  92  Cal.  469. 

Connecticut.  —  St.  Leger's  Appeal,  34  Conn. 
434,  91  Am.  Dec.  735;  Turner's  Appeal,  72 
Conn.  305. 

District  of  Columbia.  —  Moran  v.  Sullivan, 
12  App.  Cas.  (D.  C.)  146. 

Illinois.  —  McParland  v.  Larkin,  155  111.  84; 
White  v.  Ross,  160  111.  56  ;  Thomas  v.  Whitney, 
186  111.  225;  Sayles  v.  Christie,  187  111.  440; 
Lewis  v.  McGrath,  191  111.  401  ;  Mayrand  v. 
Mayrand,  194  111.  48. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  523;  Rochester  v.  Levering,  104  Ind. 
562. 

Iowa.  —  Chidester  v.  Turnbull,  117  Iowa  168. 
Kentucky.  —  Woodford  v.  Buckner,  in  Ky. 
241. 

Maine.  —  Burnham  v.  Heselton,  82  Me.  495. 

Maryland.  —  Kerby  v.  Kerby,  57  Md.  345. 

Michigan.  —  Gates  v.  Cornett,  73  Mich.  420  ; 
Dudley  v.  Gates,  124  Mich.  440,  affirmed  124 
Mich.  446. 

Minnesota.  —  Ashton  v.  Thompson,  32  Minn. 
25- 

Missouri.  —  Garvin  v.  Williams,  44  Mo.  465, 
100  Am.  Dec.  314;  Muller  v.  St.  Louis  Hospital 
Assoc.,  73  Mo.  242  ;  Bridwell  v.  Swank,  84  Mo. 
455;  Hegney  v.  Head,  126  Mo.  619;  Dingman 
v.  Romine,  141  Mo.  466;  Barkley  v.  Barkley 
Cemetery  Assoc.,  153  Mo.  315;  Tibbe  v.  Kamp, 
154  Mo.  580;  Crossan  v.  Crossan,  169  Mo.  631  ; 
Caspari  v.  New  Jerusalem  First  German 
Church,  12  Mo.  App.  314;  Jones  v.  Roberts,  37 


Mo.  App.  163;  Reed  v.  Carroll,  82  Mo.  App. 
102. 

New  Jersey.  —  Porter  v.  Woodruff,  36  N.  J. 
Eq.  174;  Matter  of  Sparks,  63  N.  J.  Eq.  242; 
Barkman  v.  Richards,  63  N.  J.  Eq.  211  ;  Claffey 
v.  Ledwith,  56  N.  J.  Eq.  333. 

New  York.  —  Fish  v.  Miller,  Hoffm.  (N.  Y.) 
267;  Weller  v.  Weller,  44  Hun  (N.  Y.)  176; 
Cowee  v.  Cornell,  75  N.  Y.  91,  31  Am.  Rep. 
428;  Matter  of  Smith,  95  N.  Y.  522;  Adee  v. 
Hallett,  3  N.  Y.  App.  Div.  308 ;  Matter  of 
Rintelen,  77  N.  Y.  App.  Div.  142 ;  Matter  of 
Hamilton,  (Surrogate  Ct.)  29  Misc.  (N.  Y.) 
724;  Matter  of  Ehminne,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  21. 

Oregon.  —  Bingham  v.  Salene,  15  Oregon 
208,  3  Am.  St.  Rep.  152;  Holman's  Will,  42 
Oregon  345. 

Pennsylvania.  —  Greenfield's  Estate,  14  Pa. 
St.  505;  Worrall's  Appeal,  no  Pa.  St.  349; 
Messner  v.  Elliott,  184  Pa.  St.  41  ;  Walton's 
Estate,  194  Pa.  St.  528. 

Tennessee.  —  Connelly  v.  Fisher,  3  Tenn.  Ch. 
382. 

Texas.  —  Wells  v.  Houston,  23  Tex.  Civ. 
App.  629. 

Vermont.  —  Wade  v.  Pulsifer,  54  Vt.  45 ; 
In  re  Barney,  70  Vt.  352. 

Wisconsin.  —  Cook  v.  Berlin  Woolen  Mill 
Co.,  43  Wis.  433;  Loennecker's  Will,  112  Wis. 
461. 

5.  Fair — England.  —  Dent  v.  Bennett,  4  Myl. 

&  C.  277. 

California.  —  Felton  v.  Le  Breton,  92  Cal. 
469. 

District  of  Columbia.  —  Moran  v.  Sullivan, 
12  App.  Cas.  (D.  C.)  146. 

Illinois.  —  Lewis  v.  McGrath,  191  111.  401; 
Michael  v.  Marshall,  201  111.  70. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  509;  Rochester  v.  Levering,  104  Ind. 
562. 

Maine.  —  Burnham  v.  Heselton,  82  Me.  495. 
Maryland.  —  Griffith  v.  Diffenderffer,  50  Md. 
483. 

Michigan.  —  Dudley  v.  Gates,  124  Mich.  440, 
8  Detroit  Leg.  N.  415. 

New  Jersey.  —  Dunn  v.  Dunn,  42  N.  J.  Eq. 

443- 

Neiv  York.  —  Ross  v.  Ross,  6  Hun  (N.  Y.) 
80;  Weller  v.  Weller,  44  Hun  (N.  Y.)  172; 
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open,1  voluntary,2  and  well  understood.3  The  person  securing  the  advantage 
should  show  the  utmost  good  faith  on  his  part,4  that  he  took  no  advantage  of 
his  influence  or  knowledge,5  and  that  he  brought  everything  to  the  knowl- 
edge of  the  party  which  he  himself  knew,6  or  might  have  known  by  the 
exercise  of  ordinary  diligence.7 

independent  Advice.  —  In  order  to  rebut  the  presumption  of  undue  influence 
arising  from  confidential  relations  evidence  is  usually  required  that  the  person 
presumed  to  have  been  subject  to  such  influence  had  independent  advice,8 
or  the  opportunity  of  receiving  it;9  and  if  such  evidence  is  not  absolutely 
required  it  is  still  a  very  important  circumstance  ordinarily,10  though  this 


Boyd  v.  De  La  Montagnie,  73  N.  Y.  498,  29 
Am.  Rep.  197;  Place  v.  Hayward,  117  N.  Y. 
487. 

Pennsylvania.  —  Worrall's  Appeal,  no  Pa. 
St.  349- 

Vermont.  —  Marshall  v.  Joy,  17  Vt.  546. 

Wisconsin.  —  Cook  v.  Berlin  Woolen  Mill 
Co.,  43  Wis.  433. 

Fairly  Conducted  as  if  Between  Strangers. — 
Parfitt  v.  Lawless,  L.  R.  2  P.  &  D.  462  ;  Hunter 
v.  Atkins,  3  Myl.  &  K.  135;  Gibson  v.  Jeyes,  6 
Ves.  Jr.  278  ;  Felton  v.  Le  Breton,  92  Cal.  469  ; 
Meek  v.  Perry,  36  Miss.  190;  Le  Gendre  v. 
Byrnes,  44  N.  J.  Eq.  375  ;  Cook  v.  Berlin 
Woolen  Mill  Co.,  43  Wis.  433. 

Dealings  Shown  to  Be  at  Arm's  Length.  — 
Thomas  v.  Whitney,  186  111.  225;  Ashton  v. 
Thompson,  32  Minn.  25  ;  Wade  v.  Pulsifer,  54 
Vt.  45- 

1.  Open. —  Cowee  v.  Cornell,  75  N.  Y.  91,  31 
Am.  Rep.  428. 

2.  Voluntary. — -Dent  v.  Bennett,  4  Myl.  &  C. 
277  ;  Turner  v.  Collins,  L.  R.  7  Ch.  329  ;  Whit- 
ridge  v.  Whitridge,  76  Md.  75  ;  Meek  v.  Perry, 
36  Miss.  190;  Bergen  v.  Udall,  31  Barb.  (N. 
Y.)  9;  Weller  v.  Weller,  44  Hun  (N.  Y.)  172; 
Connelly  v.  Fisher,  3  Tenn.  Ch.  382. 

Freely  Entered  Into. — •  Kerby  v.  Kerby,  57 
Md.  345;  Weller  v.  Weller,  44  Hun  (N.  Y.) 
176. 

3.  "Well  Understood.  —  Davies  v.  Davies,  4 
Giff.  417;  Turner  v.  Collins,  L.  R.  7  Ch.  329; 
Archer  v.  Hudson,  7  Beav.  551  ;  Berdoe  v. 
Dawson,  34  Beav.  605  ;  Felton  v.  Le  Breton,  92 
Cal.  469 ;  Davis  v.  Dunne,  46  Iowa  684 ;  Ber- 
gen v.  Udall,  31  Barb.  (N.  Y.)  9;  Weller  v. 
Weller,  44  Hun  (N.  Y.)  176. 

Full  Knowledge  of  Nature  and  Effect  of  What 
Was  Being  Done.  — Fish  v.  Miller,  Hoffm.  (N. 
Y.)  267  ;  Connelly  v.  Fisher,  3  Tenn.  Ch.  382. 

Full  Knowledge  of  Facts.  —  Noble  v.  Moses, 
Si  Ala.  530,  60  Am.  Rep.  175  ;  Felton  v.  Le 
Breton,  92  Cal.  469  ;  Burnham  v.  Heselton,  82 
Me.  495  ;  Kerby  v.  Kerby,  57  Md.  345  ;  Place  v. 
Hayward,  117  N.  Y.  487. 

Not  the  Result  of  Misrepresentation  or  Mistake. 
—  Bergen  v.  Udall,  31  Barb.  (N.  Y.)  9. 

4.  Utmost  Good  Faith  —  United  States.  — 
Ralston  v.  Turpin,  25  Fed.  Rep.  7. 

Alabama.  —  Ferguson  v.  Lowery,  54  Ala.  510, 
25  Am.  Rep.  718. 

Delaware.  —  Willey  v.  Tindal,  5  Del.  Ch.  194. 

Illinois.  —  Gillett  v.  Wiley,  126  111.  310,  9 
Am.  St.  Rep.  587;  Thomas  v.  Whitney,  186  111. 
225. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  523. 


Mississippi.  —  Meek  v.  Perry,  36  Miss.  190; 
Gregory  v.  Orr,  61  Miss.  307. 

Pennsylvania.  —  Hawkins's  Appeal,  32  Pa. 
St.  263;  Eberts  v.  Eberts,  55  Pa.  St.  119; 
Darlington's  Appeal,  86  Pa.  St.  519,  27  Am. 
Rep.  726. 

5.  Took  No  Advantage  of  Influence  or  Knowl- 
edge. —  Ross  v.  Conway,  92  Cal.  632 ;  Cad- 
wallader  v.  West,  48  Mo.  497 ;  Darlington's 
Appeal,  86  Pa.  St.  519,  27  Am.  Rep.  726; 
Graves  v.  White,  4  Baxt.  (Tenn.)  41  ;  Church 
of  Jesus  Christ,  etc.  v.  Watson,  25  Utah  51. 

6.  Brought  Everything  to  Knowledge  of  Other 
Party.  —  Felton  v.  Le  Breton,  92  Cal.  457; 
Morrison  v.  Smith,  130  111.  319;  Rochester  v. 
Levering,  104  Ind.  562 ;  Burnham  v.  Heselton, 
82  Me.  495;  Dunn  v.  Dunn,  42  N.  J.  Eq.  431  ; 
Darlington's  Appeal,  86  Pa.  St.  519,  27  Am. 
Rep.  726  ;  Cook  v.  Berlin  Woolen  Mill  Co.,  43 
Wis.  433. 

No  Suppression  or  Concealment.  —  Norris  v. 
Tayloe,  49  111.  17;  Tyler  v.  Sanborn,  128  111. 
136,  15  Am.  St.  Rep.  97;  Rochester  v.  Levering, 
104  Ind.  562;  Todd  v.  Grove,  33  Md.  192; 
Moore  v.  Mandlebaum,  8  Mich.  433. 

7.  Might  Have  Known. —  Rogers  v.  R.  E.  Lee 
Min.  Co.,  9  Fed.  Rep.  722  ;  Howell  v.  Ransom, 
11  Paige  (N.  Y.)  538. 

8.  Independent  Advice  "When  Relation  of  Con- 
fidence Exists. —  England.  —  Rhodes  v.  Bate,  L. 
R.  1  Ch.  257;  Kempson  v.  Ashbee,  L.  R.  10  Ch. 
15  ;  Allcard  v.  Skinner,  36  Ch.  D.  181  ;  Mitchell 
v.  Homfray,  45  L.  T.  N.  S.  694;  Pratt  v.  Bar- 
ker, 1  Sim.  1,  4  Russ.  507. 

Alabama.  —  Noble  v.  Moses,  81  Ala.  530,  60 
Am.  Rep.  175. 

New  York.  —  Weller  v.  Weller,  44  Hun  (N. 
Y.)  172. 

Pennsylvania.  —  Scattergood  v.  Kirk,  192  Pa. 
St.  263. 

Utah.  -  Church  of  Jesus  Christ,  etc.  v.  Wat- 
son, 25  Utah  45. 

9.  Opportunity  of  Receiving  Independent  Advice. 
—  Matter  of  Sparks,  63  N.  J.  Eq.  242.  And 
see  Matter  of  Wickes,  139  Cal.  203. 

10.  Important  Circumstances  at  Least  —  Eng- 
land.—  Wright  v.  Vanderplank,  8  De  G.  M.  & 
G.  133;  Pratt  v.  Barker,  1  Sim.  1,  4  Russ.  507; 
Readdy  v.  Pendergast,  55  L.  T.  N.  S.  767 ; 
Sercombe  v.  Sanders,  34  Beav.  386. 

United  States.  —  German  Sav.,  etc.,  Soc.  v. 
De  Lashmutt,  83  Fed.  Rep.  33. 

California.  —  Dolliver  v.  Dolliver,  94  Cal. 
642. 

Illinois.  —  Thomas  v.  Whitney,  186  111.  225; 
Sayles  v.  Christie,  187  111.  420. 

Maine.  —  Burnham  v.  Heselton,  82  Me.  495. 
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is  not  always  the  case.1  . 

3.  Different  Relations  Considered  —  a.  In  General. — Below  are  considered 
different  relations  where  the  question  of  undue  influence  has  arisen.  In  some 
of  the  instances  undue  influence  has  been  presumed  from  the  relation  alone, 
while  in  other  cases  the  relation  has  been  considered  a  circumstance,  but  not 
in  itself  sufficient  to  raise  a  presumption. 

b.  ATTORNEY  AND  CLIENT — (i)  In  General — Transactions  Inter  Vivos. — 
Dealings  between  an  attorney  and  his  client  excite  suspicion  and  are  closely 
scrutinized.8  The  relation  is  from  its  very  nature  a  confidential  one  and  gives 
rise  to  the  presumption  that  any  transaction  between  them  to  the  advantage 
of  the  attorney  was  the  result  of  undue  influence  practiced  upon  the  client.3 
This  presumption  has  in  a  few  instances  been  held  to  be  conclusive  even.4 

Wills.  —  Undue  influence  is  not  generally  presumed  in  the  case  of  a  legacy 
or  devise  made  by  a  client  in  favor  of  his  attorney  from  the  mere  relation 
itself,5  or  from  the  circumstance  that  the  will  was  drawn  by  the  attorney;6 


Maryland.  —  Todd  v.  Grove,  33  Md.  194. 

Missouri.  —  Miller  v.  Simonds,  72  Mo.  687  ; 
Ravens  v.  Nau,  110  Mo.  416. 

New  Jersey.  —  Smith  v.  Boyd,  61  N.  J.  Eq. 
175- 

1.  Not  Always  Important. —  Carney  v.  Carney, 
196  Pa.  St.  34. 

2.  Closely  Scrutinized.  —  See  the  title  Attor- 
ney and  Client,  vol.  3,  p.  332. 

3.  Presumption  of  Undue  Influence  Arises  — 
England.  —  Re  Holmes,  3  Giff.  337;  Gibson  v. 
Jeyes,  6.  Ves.  Jr.  266  ;  Stump  v.  Gaby,  2  De  G. 
M.  &  G.  623;  Gresley  v.  Mousley,  4  De  G.  & 
J.  78. 

Alabama.  —  Boney  v.  Hollingsworth,  23  Ala. 

690. 

California.  —  Kisling  v.  Shaw,  33  Cal.  425,  91 
Am.  Dec.  644 ;  Felton  v.  Le  Breton,  92  Cal. 
469 ;  Ross  v.  Conway,  92  Cal.  632. 

Illinois.  —  Morrison  v.  Smith,  130  111.  316. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  523. 

Kansas.  —  Yeamans  v.  James,  27  Kan.  195. 

Kentucky.  —  Bibb  v.  Smith,  1  Dana  (Ky.) 
582;  Downing  v.  Major,  2  Dana  (Ky.)  228; 
Smith  v.  Thompson,  7  B.  Mon.  (Ky.)  305. 

Maine.  —  Dunn  v.  Record,  63  Me.  17;  Burn- 
ham  v.  Heselton,  82  Me.  500. 

Maryland.  —  Merryman  v.  Euler,  59  Md.  588, 
43  Am.  Rep.  564. 

Michigan.  —  Gray  v.  Emmons,  7  Mich.  533  ; 
Taylor  v.  Young,  56  Mich.  289. 

Minnesota.  —  Tancre  v.  Reynolds,  35  Minn. 
476. 

Mississippi.  —  Meek  v.  Perry,  36  Miss.  245. 

Missouri.  —  Caspari  v.  New  Jerusalem  First 
German  Church,  12  Mo.  App.  314. 

New  Hampshire.  — ■  Whipple  v.  Barton,  63  N. 
H.  613. 

New  Jersey.  —  Brown  v.  Bulkley,  14  N.  J. 
Eq.  451  ;  Dunn  v.  Dunn,  42  N.  J.  Eq.  443  ;  Mat- 
ter of  Sparks,  63  N.  J.  Eq.  242. 

New  York.  —  Brock  v.  Barnes,  40  Barb.  (N. 
Y.)  528 ;  Arden  v.  Patterson,  5  Johns.  Ch.  (N. 
Y.)  44 ;  Starr  v.  Vanderheyden,  9  Johns.  (N. 
Y.)  253;  Howell  v.  Ransom,  11  Paige  (N.  Y.) 
538;  De  Rose  v.  Fay,  4  Edw.  (N.  Y.)  40;  Fin- 
lay  v.  Leary,  87  Hun  (N.  Y.)  8;  Ford  v.  Har- 
rington, 16  N.  Y.  285;  Place  v.  Hayward,  117 
N.  Y.  497;  Goodenough  v.  Spencer,  (Supm.  Ct. 
Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  248;  Snook 


v.  Sullivan,  53  N.  Y.  App.  Div.  602;  McClellan 
v.  Grant,  83  N.  Y.  App.  Div.  599. 

Oregon.  —  Bingham  v.  Salene,  15  Oregon 
208,  3  Am.  St.  Rep.  152;  Holman's  Will,  42 
Oregon  358. 

Pennsylvania.  —  Greenfield's  Estate,  14  Pa. 
St.  509. 

Rhode  Island.  —  James  v.  Steere,  16  R.  I. 
367. 

South  Carolina.  —  Taylor  v.  Barker,  30  S. 
Car.  238;  Miles  v.  Ervin,  1  McCord  Eq.  (S. 
Car.)  524,  16  Am.  Dec.  623. 

Texas.  —  Cooper  v.  Lee,  75  Tex.  114. 

In  Merryman  v.  Euler,  59  Md.  588,  43  Am. 
Rep.  564,  the  court  says :  "  The  attorney  is 
supposed  to  have  an  ascendancy  over  the  client, 
because  of  his  relation  to  him,  and  can  easily 
impose  on  his  credulity ;  therefore  transactions 
which  would  be  open  to  no  objection  where  no 
such  relation  exists  will  be  held  invalid  as 
against  a  client.     It  is  a  rule  of  public  policy." 

Gifts.  —  Matter  of  Sparks,  63  N.  J.  Eq.  242; 
Holman's  Will,  42  Oregon  358. 

Contracts.  —  Burnham  v.  Heselton,  82  Me. 
495  ;  Holman's  Will,  42  Oregon  358. 

Sales.  —  Rogers  v.  R.  E.  Lec  Min.  Co.,  9  Fed. 
Rep.  721  ;  Kisling  v.  Shaw,  33  Cal.  440,  91  Am. 
Dec.  644. 

4.  Presumption  Conclusive.  —  See  the  title  At- 
torney and  Client,  vol.  3,  p.  340. 

6.  No  Presumption  from  Mere    Relation.  — 

St.  Leger's  Appeal,  34  Conn.  434,  91  Am.  Dec. 
735  ;  Matter  of  Sparks,  63  N.  J.  Eq.  246  ;  Wil- 
son v.  Moran,  3  Bradf.  (N.  Y.)  172;  Matter 
of  Suydam,  84  Hun  (N.  Y.)  514;  Matter  of 
Rintelen,  77  N.  Y.  App.  Div.  146  ;  Haughian  v. 
Conlan,  86  N.  Y.  App.  Div.  290 ;  Matter  of 
Smith,  95  N.  Y.  523 ;  Holman's  Will,  42 
Oregon  345 ;  Patterson  v.  Lamb,  21  Tex.  Civ. 
App.  512.  But  see  contra,  Barkley  v.  Barkley 
Cemetery  Assoc.,  153  Mo.  315. 

6.  No  Presumption  Because  Will  Drawn  by  At- 
torney.—  White  v.  Cole,  (Ky.  1898)  47  S.  W. 
Rep.  7S9  ;  Wells,  Appellant,  96  Me.  165;  Clarke 
v.  Schell,  84  Hun  (N.  Y.)  28;  Haughian  v. 
Conlan,  86  N.  Y.  App.  Div.  290 ;  Matter  of 
Suydam,  84  Hun  (N.  Y.)  514,  affirmed  152  N. 
Y.  639  ;  Matter  of  Murphy,  (Surrogate  Ct.)  28 
Misc.  (N.  Y.)  650. 

But  see  in  St.  Leger's  Appeal,  34  Conn.  434, 
91  Am.  Dec.  735,  where  the  court  says: 
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at  least  where  the  legacy  or  devise  is  not  disproportionately  large.1  But  such 
a  circumstance  calls  for  great  circumspection.8 

(2)  Who  Is  an  Attorney, — The  question  who  is  an  attorney  within  the 
meaning  of  the  word  as  here  used  is  considered  elsewhere.3 

c.  PRINCIPAL  AND  AGENT  —  Transactions  Inter  Vivos.  —  There  is  a  prima  facie 
presumption  that  transactions  inter  vivos  between  a  principal  and  his  agent  to 
the  advantage  of  the  latter  resulted  from  undue  influence  practiced  by  the 
agent.4 

Wills.  —  And  this  prima  facie  presumption  has  even  been  extended  to 
legacies  and  devises  in  favor  of  the  testator's  agent.5 

Fuller  Discussion  Elsewhere.  —  A  fuller  discussion  of  the  effect  of  the  relation  of 
principal  and  agent  in  transactions  between  them  appears  elsewhere  in  this 
work.e 

d.  Trustee  and  Cestui  Que  Trust  —  Transactions  inter  vivos.  —  The  rela- 
tion of  trustee  and  cestui  que  trust  gives  rise  to  the  presumption  that  benefits 
derived  by  the  trustee  in  dealings  between  them  resulted  from  the  undue 
influence  of  the  trustee.7 

Wills.  — But  the  ,  fact  that  the  trustee  received  a  benefit  from  the  will  of 
the  cestui  que  trust  does  not  in  itself  create  a  presumption  that  undue 
influence  was  exerted.8 


"  Drawing  the  will  presents  an  opportunity  and 
a  temptation  which,  together  with  the  personal 
friendship  and  confidence  and  influence  of  the 
relation,  justify  suspicion  and  the  requirement 
from  the  legatee  of  satisfactory  evidence  that 
the  opportunity  was  not  embraced  and  the  in- 
fluence was  not  exerted." 

1.  A  Legacy  of  Ten  Thousand  Dollars,  the  value 
of  the  estate  being  at  least  two  hundred  and 
twenty-five  thousand  dollars,  is  not  dispropor- 
tionately large.  Haughian  v.  Conlan,  86  N.  Y. 
App.  Div.  290. 

2.  Circumstance  Calls  for  Great  Circumspection. 
—  Newhouse  v.  Godwin,  17  Barb.  (N.  Y.)  236. 

3.  Who  Is  an  Attorney.  —  See  the  title  Attor- 
ney and  Client,  vol.  3,  p.  335. 

4.  Prima  Facie  Presumption  —  England.  — 
Murphy  v.  O'Shea,  2  J.  &  La  T.  422,  8  Ir.  Eq. 
329 ;  Selsey  v.  Rhoades,  2  Sim.  &  St.  49 ; 
Molony  v.  Kernan,  2  Dr.  &  War.  31. 

United  States.  —  Keith  v.  Kellam,  35  Fed. 
Rep.  243  ;  German  Sav.,  etc.,  Soc.  v.  De  Lash- 
mutt,  83  Fed.  Rep.  33.  But  see  Ralston  v. 
Turpin,  129  U.  S.  674,  affirming  25  Fed.  Rep.  7. 

Alabama.  —  Boney  v.  Hollingsworth,  23  Ala. 
690  ;  Burke  v.  Taylor,  94  Ala.  530. 

Illinois.  —  Norris  v.  Tayloe,  49  111.  17;  Tyler 
v.  Sanborn,  128  111.  136,  15  Am.  St.  Rep.  97; 
Albrecht  v.  Hunecke,  196  111.  127. 

Indiana.  —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  523;  Rochester  v.  Levering,  104  Ind. 
568. 

Kentucky.  —  McHarry  v.  Irvin,  85  Ky.  342. 
Louisiana.  —  McClendon  v.  Bradford,  42  La. 
Ann.  160. 

Maryland.  —  Brooke  v.  Berry,  2  Gill  (Md.) 
83;  Todd  v.  Grove,  33  Md.  191;  Kerby  v. 
Kerby,  57  Md.  345. 

Michigan.  —  Moore  v.  Mandlebaum,  8  Mich. 
433- 

Mississippi.  —  Meek  v.  Perry,  36  Miss.  245. 

Missouri.  —  Caspari  v.  New  Jerusalem  First 
German  Church,  12  Mo.  App.  314;  Reed  v. 
Carroll,  82  Mo.  App.  102. 

New  Jersey.  — Condit  v.  Blackwell,  22  N.  J. 


Eq.  486;  Porter  v.  Woodruff,  36  N.  J.  Eq.  182; 
Le  Gendre  v.  Byrnes,  44  N.  J.  Eq.  372. 

New  York.  —  Brock  v.  Barnes,  40  Barb.  (N. 
Y.)  521  ;  Nesbit  v.  Lockman,  34  N.  Y.  170. 

Wisconsin.  —  Cook  v.  Berlin  Woolen  Mill 
Co.,  43  Wis.  433. 

Principal  Standing  in  Loco  Parentis  to  Agent. 
—  McHarry  v.  Irvin,  85  Ky.  342 ;  Le  Gendre 
v.  Byrnes,  44  N.  J.  Eq.  377. 

5.  Presumption  in  Case  of  Legacy  or  Devise.  — 
Lyons  v.  Campbell,  88  Ala.  469.  But  see 
supra,  this  title,  Evidence  —  Character  of  Act 
Alleged  to  Be  Influenced. 

6.  Fuller  Discussion.  —  See  the  title  Agency, 
vol.  1,  p.  1071. 

7.  Presumption  Arising  from  Relation  of  Trus- 
tee and  Cestui  Que  Trust  —  Alabama.  —  Juzan  v. 
Toulmin,  9  Ala.  686,  44  Am.  Dec.  448. 

California.  —  Colton  v.  Stanford,  82  Cal.  351, 
16  Am.  St.  Rep.  137. 

Connecticut.  —  Nichols  v.  McCarthy,  53 
Conn.  299,  55  Am.  Rep.  105. 

Georgia.  —  Bryan  v.  Duncan,  1 1  Ga.  77. 
Illinois.  —  Albrecht  v.  Hunecke,  196  111.  127. 
Kentucky.  —  Pugh  v.   Bell,    1    J.  J.  Marsh. 
(Ky.)  399. 

Maryland.  —  Smith  v.  Townshend,  27  Md. 
390  ;  Pairo  v.  Vickery,  37  Md.  485. 

Massachusetts.  —  Farnam  v.  Brooks,  9  Pick. 
(Mass.)  234. 

Michigan.  —  Schwarz  v.  Wendell,  Walk. 
(Mich.)  267. 

Mississippi.  —  Meek  v.  Perry,  36  Miss.  245. 
Missouri.  —  Sallee  v.  Chandler,  26  Mo.  124. 
Oregon.  —  Holman's  Will,  42  Oregon  345. 
Pennsylvania.  —  Spencer's  Appeal,  80  Pa.  St. 
317;  Miggett's  Appeal,  109  Pa.  St.  520. 

South  Carolina.  —  Waldrop  v.  Leaman,  30  S. 
Car.  449. 

Tennessee.  —  Coffee  v.  Ruffin,  4  Coldw. 
(Tenn.)  509. 

Wisconsin.  —  Leach  v.  Leach,  65  Wis.  284. 

8.  Trustee  a  Beneficiary  in  Will.  —  Matter  of 
Sparks,  63  N.  J.  Eq.  246  ;  Matter  of  Smith,  95 
N.  Y.  516;  Holman's  Will,  42  Oregon  345. 
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Who  is  a  Trustee.  —  A  trustee  within  the  meaning  of  the  word  as  here  used 
includes  not  only  a  technical  trustee  but  also  a.  quasi  trustee,1  as,  for  instance, 
an  administrator.2    But  it  does  not  include  a  mere  passive  trustee.3 

e.  Medical  Adviser  and  Patient  —  (i)  Transactions  Inter  Vivos. — 
The  relation  of  medical  adviser  and  patient  is  one  of  such  confidence  as  to 
cause  courts  of  equity  to  watch  carefully  transactions  between  them  which 
are  to  the  advantage  of  the  former,*  and  he  is  generally  presumed  prima  facie 
to  have  exercised  undue  influence  in  obtaining  such  advantage.5  although 
there  is  some  authority  to  the  effect  that  no  presumption  exists.6 

(2)  Wills.  —  It  is  usually  held  that  a  legacy  or  devise  to  the  testator's 
medical  adviser  gives  rise  to  no  presumption  that  undue  influence  was  exerted.7 
But  it  is  nevertheless  an  important  circumstance,  exciting  the  suspicion  of  the 
court,  and  causing  it  readily  to  infer  undue  influence  from  other  circumstances 
in  the  case,8  such,  for  example,  as  size  of  legacy  or  devise,  severity  of  disease, 
and  secrecy.9 

Natural  Beneficiaries  Excluded. , —  And  when  it  is  made  to  the  exclusion  of  natural 
objects  of  the  testator's  bounty,  some  proof  should  be  required  besides  the 
factum  of  the  will  before  it  can  be  sustained.10 

Drafted  by  Physician.  —  The  fact  that  a  will  was  drafted  by  a  physician  whose 
father  was  the  sole  legatee  will  not  in  itself  be  sufficient  to  raise  a  presumption 
of  undue  influence.11 

/.  Spiritual  Adviser  and  Parishioner  or  Nun.  —  Tiansactions  inter 
Vivos  in  favor  of  a  person  occupying  towards  the  one  executing  them  the  con- 
fidential position  of  spiritual  adviser  are  closely  scrutinized,12  and  are  generally 
presumed  prima  facie  to  be  the  result  of  undue  influence  practiced  by  the 


1.  Quasi  Trustee. — Johnson  v.  Johnson,  5  Ala. 
90  ;  Maryland  F.  Ins.  Co.  v.  Dalrymple,  25  Md. 
242,  89  Am.  Dec.  779 ;  Wright  v.  Smith,  23 
N.  J.  Eq.  106. 

2.  Administrator.  —  Williams  v.  Powell,  66 
Ala.  20,  41  Am.  Rep.  742. 

3.  Passive  Trustee  Not  Included  Pooley  v. 

Quilter,  4  Drew.  189;  Sutton  v.  Jones,  15  Ves. 
Jr.  587. 

4.  Physician  and  Patient.  —  Dent  v.  Bennett, 
4  Myl.  &  C.  269 ;  Billage  v.  Southee,  9  Hare 
534 ;  Pratt  v.  Baker,  4  Russ.  507 ;  Gibson  v. 
Russell,  2  Y.  &  C.  Ch.  115. 

Surgeon  and  Patient.  —  Popham  v.  Brooke,  5 
Russ.  8. 

Dentist  and  Patient. —  Allen  v.  Davis,  4  De  G. 
&  Sm.  133. 

5.  Presumption  of  Undue  Influence. —  Ahearne 
v.  Hogan,  1  Drury  310;  Kellogg  v.  Peddicord, 
181  111.  22;  Meek  v.  Perry,  36  Miss.  245;  Cad- 
wallader  v.  West,  48  Mo.  483  ;  Caspari  v.  New 
Jerusalem  First  German  Church,  12  Mo.  App. 
314;  Holman's  Will,  42  Oregon  345. 

6.  Contrary  Authority. —  Penn  Mut.  L.  Ins. 
Co.  v.  Union  Trust  Co.,  83  Fed.  Rep.  891  ; 
Audenreid's  Appeal.  89  Pa.  St.  124,  33  Am. 
Rep.  731.  And  see  Doggett  v.  Lane,  12  Mo.  215. 

Physician  a  Confidential  Adviser.  —  Undue  in- 
fluence has  been  presumed  in  the  case  of  a 
deed  from  an  aged  patient  to  a  physician  who 
was  also  an  agent  and  confidential  adviser 
where  the  deed  conveyed  all  the  patient's  estate. 
Unruh  v.  Lukens.  166  Pa.  St.  324. 

7.  No  Presumption  in  Case  of  Wills.  —  Folks 
v.  Folks,  107  Ky.  561  ;  Bidwell's  Succession,  52 
La.  Ann.  744;  Matter  of  Cornell,  43  N.  Y. 
App.  Div.  241,  affirmed  163  N.  Y.  608;  Hol- 
man's Will,  42  Oregon  345  ;  Adams's  Estate, 


10  Pa.  Dist.  237.  But  see  contra,  Matter  of 
Wickes,  139  Cal.  195. 

In  Matter  of  Cornell,  43  N.  Y.  App.  Div. 
241,  the  court  says:  "  It  is  suggested  that  the 
fact  simply  that  the  beneficiary  was  the  medi- 
cal adviser  of  the  decedent  raises  a  presump- 
tion of  undue  influence.  That,  I  think,  is  not 
the  law,  at  least  in  a  case  like  the  present, 
where  the  beneficiary  is  not  present  at  the 
transaction  and  the  will  is  drawn  from  in- 
structions given  by  the  testator  himself." 

8.  Important  Circumstance.  —  Crispell  v.  Du- 
bois, 4  Barb.  (N.  Y.)  393  ;  Peck  v.  Belden,  6 
Dem.  (N.  Y.)  299. 

9.  Other  Circumstances  Existing.  —  In  Ashwell 
v.  Lomi,  L.  R.  2  P.  &  D.  477,  it  was  held  that 
although  there  is  no  rule  of  law  which  for- 
bids a  man  to  bequeath  his  property  to  his 
medical  attendant,  yet  it  is  not  a  favorable 
circumstance  for  one  in  such  a  confidential 
position,  with  respect  to  a  patient  laboring  un- 
der severe  disease,  to  take  a  large  benefit  under 
such  patient's  will,  more  particularly  if  it  be 
executed  in  secrecy,  and  the  whole  transaction 
assumes  the  character  of  a  clandestine  pro- 
ceeding. In  such  a  case  the  onus  will  lie 
very  heavily  upon  the  party  benefited  to  main- 
tain the  validity  of  the  will. 

10.  Exclusion  of  Natural  Beneficiaries. —  Hegney 
v.  Head,  126  Mo.  619;  Campbell  v.  Carlisle, 
162  Mo.  644;  Marx  v.  McGlynn,  88  N.  Y.  370; 
Matter  of  Keefe,  (Surrogate  Ct.)  27  Misc.  (N. 
Y.)  623. 

11.  Drafted  by  Physician,  —  Adams's  Estate,  10 
Pa.  Dist.  237. 

12.  Closely  Scrutinized.  —  Norton  v.  Relly,  2 
Eden  286 ;  Huguenin  v.  Baseley,  14  Ves.  Jr. 
273  ;  Nottidge  v.  Prince,  2  Giff.  246. 
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adviser.1  There  is  contrary  authority,  however,  to  the  effect  that  no 
presumption  exists.2 

Wills.  —  In  the  case  of  wills,  however,  there  is  no  presumption  that  pro- 
visions of  a  will  in  favor  of  the  testator's  spiritual  adviser  were  procured  by 
the  exercise  of  undue  influence.3 

Natural  Beneficiaries  Excluded.  —  If,  however,  natural  objects  of  the  testator's 
bounty  are  excluded  some  proof  should  be  required  besides  the  factum  of  the 
will  before  the  will  can  be  sustained.4 

g.  GUARDIAN  AND  WARD  —  (i)  In  General — Transactions  Inter  Vivos. — The 
relation  of  guardian  and  ward  is  one  of  confidence,  and  generally  gives  rise 
to  a  presumption  that  transactions  between  them,  advantageous  to  the  former, 
were  the  result  of  his  influence  exerted  in  an  undue  manner.5 

The  Transactions  Affected  by  the  presumption  of  undue  influence  exerted 
by  a  guardian  may  relate  to  gifts,6  sales,'  leases,8  receipts,9  releases,10 


1.  Prima  Facie  Presumption.  - —  Parfitt  v.  Law- 
less, L.  R.  2  P.  &  D.  468;  Matter  of  Sparks, 
63  N.  J.  Eq.  242 ;  Holman's  Will,  42  Oregon 
345;  McClellan  v.  Grant,'  83  N.  Y.  App.  Div. 
599- 

Priest  or  Clergyman  and  Parishioner.  —  Ross 
v.  Conway,  92  Cal.  632 ;  Ford  v.  Hennessy, 
7  Mo.  580 ;  Caspari  v.  New  Jerusalem  First 
German  Church,  12  Mo.  App.  293;  Pironi  v. 
Corrigan,  47  N.  J.  Eq.  135. 

Religious  Adviser  and  Nun.  —  Allcard  v.  Skin- 
ner, 36  Ch.  D.  145  ;  Whyte  v.  Meade,  2  Ir.  Eq. 
420 ;  Fulham  v.  McCarthy,  1  H.  L.  Cas.  703, 
9  Ir.  Eq.  620  ;  Matter  of  Sparks,  63  N.  J.  Eq. 
242.  But  see  Re  Metcalfe,  10  Jur.  N.  S.  287, 
2  De  G.  J.  &  S.  122. 

Medium  and  Spiritualist.  —  Lyon  v.  Home,  L.  R. 
6  Eq.  655  ;  Connor  v.  Stanley,  72  Cal.  556,  1 
Am.  St.  Rep.  84  ;  Leighton  v.  Orr,  44  Iowa  679. 

2.  Contrary  Authority.  — Jackson  v.  Ashton,  1 1 
Pet.  (U.  S.)  229 ;  Greenfield's  Estate,  24  Pa. 
St.  240. 

3.  No  Presumption  in  Wills.  —  Parfitt  v.  Law- 
less, L.  R.  2  P.  &  D.  462  ;  Collins  v.  Kilroy,  1 
Ont.  L.  Rep.  503  ;  Matter  of  Sparks,  63  N.  J. 
Eq.  242;  Merrill  v.  Rolston,  5  Redf.  (N.  Y.) 
220;  Figueira  v.  Taafe,  6  Dem.  (N.  Y.)  166; 
Holman's  Will,  42  Oregon  345.  But  see 
Baugh's  Estate,  9  Pa.  Dist.  459. 

4.  Natural  Beneficiaries  Excluded. — -Tibiae  v. 
Kamp,  154  Mo.  580;  Hegney  v.  Head,  126  Mo. 
619;  Marx  v.  McGlynn,  88  N.  Y.  358. 

Exclusion  of  Collateral  Relations  who  were 
testatrix's  heirs  but  for  whom  she  had  little 
affection  or  regard  raises  no  presumption  of 
undue  influence  though  testatrix  was  not  a 
devout  or  religious  woman  and  sometimes  used 
profane  language.  Matter  of  Johnson,  (Surro- 
gate Ct.)  28  Misc.  (N.  Y.)  363. 

5.  Presumption  Exists—  England.  —  Davies  v. 
Davies,  4  Giff.  419;  Everitt  v.  Everitt,  L.  R. 
jo  Eq.  405;  Smith  v.  Kay,  7  H.  L.  Cas.  772; 
Hoghton  v.  Hoghton,  15  Beav.  278. 

United  States.  —  Ralston  v.  Turpin,  25  Fed. 
Rep.  18. 

Alabama.  —  Malone  v.  Kelley,  54  Ala.  532; 
Noble  v.  Moses,  81  Ala.  530,  60  Am.  Rep.  175. 

Delaware.  —  Willey  v.  Tindal,  5  Del.  Ch.  194. 

Georgia.  —  Gaither  v.  Gaither,  20  Ga.  721. 

Illinois. — -Carter  v.  Tice,  120  111.  277;  Gillett 
v.  Wiley,  126  111.  310,  9  Am.  St.  Rep.  587; 
Albrecht  v.  Hune.cke,  196  111.  127. 


Kentucky.  —  Richardson  v.  Linney,  7  B.  Mon. 
(Ky.)  573- 

Maryland.  —  Highberger  v.  Stiffler,  21  Md. 
354 ;  McConkey  v.  Cockey,  69  Md.  286. 

Michigan.  —  Jacox  v.  Jacox,  40  Mich.  473,  29 
Am.  Rep.  547. 

Minnesota.  —  Ashton  v.  Thompson,  32  Minn. 
41. 

Mississippi.  - —  Meek  v.  Perry,  36  Miss.  245. 

Missouri.  —  Garvin  v.  Williams,  44  Mo.  470, 
100  Am.  Dec.  314;  Caspari  v.  New  Jerusalem 
First  German  Church,  12  Mo.  App.  314. 

New  Jersey.  —  Matter  of  Sparks,  63  N.  J. 
Eq.  242;  Smith  v.  Boyd,  61  N.  J.  Eq.  175. 

New  York.  —  Fish  v.  Miller,  Hoffm.  (N.  Y.) 
267;  Ross  v.  Ross,  6  Hun  (N.  Y.)  80;  Mc- 
Clellan v.  Grant,  83  N.  Y.  App.  Div.  602. 

Oregon.  — ■  Holman's  Will,  42  Oregon  345. 

Pennsylvania.  —  Say  v.  Barnes,  4  S.  &  R. 
(Pa.)  112,  8  Am.  Dec.  679. 

Vermont.  —  Wade  v.  Pulsifer,  54  Vt.  45. 

Guardian  an  Uncle.  —  Smith  v.  Boyd,  61  N.  J. 
Eq.  175. 

Contrasted  with  Relation  of  Parent  and  Child.  — 

The  relation  of  guardian  and  ward  is  watched 
with  greater  jealousy  than  where  the  relation 
is  one  of  parent  and  child,  and  this  is  on  the 
ground  that  in  the  former  case  the  natural  and 
mutual  ties  and  obligations  of  the  latter  case 
are  wanting.     Ashton  v.  Thompson,  32  Minn. 

25- 

6.  Gifts. —  Hylton  v.  Hylton,  2  Ves.  547; 
Hatch  v.  Hatch,  9  Ves.  Jr.  292 ;  Andrews  v. 
Jones,  10  Ala.  419;  Gaither  v.  Gaither,  20  Ga. 
721  ;  Richardson  v.  Linney,  7  B.  Mon.  (Ky.) 
573  ;  Garvin  v.  Williams,  44  Mo.  465,  100  Am. 
Dec.  314;  Fish  v.  Miller,  Hoffm.  (N.  Y.) 
267;  Say  v.  Barnes,  4  S.  &  R.  (Pa.)  112,  8 
Am.  Deo.  679 ;  Wade  v.  Pulsifer,  54  Vt.  45 ; 
Waller  v.  Armistead,  2  Leigh  (Va.)  11,  21  Am. 
Dec.  594. 

7.  Sales. —  Sherry  v.  Sansberry,  3  Ind.  320. 

8.  Leases. —  Dawson  v.  Massey,  1  Ball  &  B. 
219;  Aylward  v.  Kearney,  2  Ball  &  B.  463. 

9.  Receipts. —  Gillett  v.  Wiley,  126  111.  310. 
9  Am.  St.  Rep.  587;  Say  v.  Barnes,  4  S.  &  R. 
(Pa.)  112,  8  Am.  Dec.  679;  Witman's  Appeal, 
28  Pa.  St.  376. 

10.  Releases  —  England.  —  Hylton  v.  Hylton, 
2  Ves.  547. 

Alabama.  —  Ferguson  v.  Lowery,  54  Ala.  510, 
25  Am.  Rep.  718. 
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settlements,1  and  contracts  generally.8 

"Wills.  —  It  has  been  held  that  the  fact  that  a  will  of  a  ward  benefits  a  guardian 
raises  a  presumption  of  undue  influence.3  There  is  authority  to  the  contrary, 
however.* 

(2)  Who  Is  a  Guardian.  —  Any  person  exercising  the  functions  of  a 
guardian,  although  not  legally  appointed  as  such,  is  nevertheless  one  within 
the  meaning  of  the  law  of  undue  influence.5 

(3)  Nature  of  Presumption.  —  While  some  of  the  early  cases  have  held 
that  transactions  inter  vivos  by  the  ward  in  favor  of  the  guardian  give  rise  to 
a  conclusive  presumption  that  undue  influence  was  exerted  by  the  guardian,6 
yet  the  better  rule  deducible  from  the  cases  is  that  the  presumption  is  prima 
facie  only,7  though  in  Delaware  it  has  been  said  that  the  presumption  is  so 
strong  that  it  is  hardly  possible  to  sustain  the  transactions.8 

Length  of  Time  of  Presumption.  —  The  presumption  of  undue  influence  arising 
in  the  case  of  guardian  and  ward  applies  to  the  parties  after  the  legal  con- 
dition of  guardianship  has  ended  and  as  long  as  the  dependence  on  one  side 
and  influence  on  the  other  presumptively  in  fact  continues.9  It  is  presumed 
to  last  while  the  guardian's  functions  are  to  any  extent  still  unperformed, 
while  the  property  is  still  at  all  under  his  control,  and  until  the  accounts  have 


Connecticut.- — -Hall  v.  Cone,  5  Day  (Conn.) 
543- 

Illinois.  —  Carter  v.  Tice,  120  111.  277. 
Maryland.  —  McConkey  v.    Cockey,   69  Md. 
286. 

New  York.  —  Fish  v.  Miller,  Hoffm.  (N.  Y.) 
267. 

Pennsylvania.  —  Stanley's  Appeal,  8  Pa.  St. 
431,  49  Am.  Dec.  530;  Wills's  Appeal,  22  Pa. 
St.  325;  Eberts  v.  Eberts,  55  Pa.  St.  no; 
Cowan's  Appeal,  74  Pa.  St.  337. 

Virginia.  —  Waller  v.  Armistead,  2  Leigh 
(Va.)  11,  21  Am.  Dec.  594. 

But  see  contra,  Kirby  v.  Taylor,  6  Johns.  Ch. 
(N.  Y.)  249,  where  a  simple  release  given  by 
a  ward  to  her  guardian  six  months  after  com- 
ing of  age  was  held  prima  facie  valid.  This 
case  is  criticised,  however,  in  Waller  v.  Armi- 
stead, 2  Leigh  (Va.)  n,  21  Am.  Dec.  594, 
where  the  court  said :  "  Chancellor  Kent,  in 
Kirby  v.  Taylor,  6  Johns.  Ch.  (N.  Y.)  242, 
draws  a  distinction  between  a  deed  giving  a 
gratuity  or  bounty  to  a  guardian  in  remunera- 
tion of  an  antecedent  duty,  and  a  deed  of 
release,  acquittance,  or  discharge.  He  admits 
that  the  policy  of  the  law  utterly  reprobates 
the  former  as  being  absolutely  null  and  void ; 
but  he  contends  that  a  simple  release  is  prima 
facie  good,  and  consequently  (as  we  under- 
stand him)  will  not  be  set  aside,  unless  it  be 
shown  to  be  unfairly  obtained.  We  cannot 
perceive  the  justness  of  this  distinction." 

In  Fish  v.  Miller,  Hoffm.  (N.  Y.)  267,  it  is 
held  that  the  reasons  for  presuming  undue  in- 
fluence in  the  case  of  a  release  precipitately 
obtained  by  a  guardian  apply  with  much  greater 
force  than  in  the  case  of  a  direct  gift,  for  in 
the  latter  case  the  ward  knows  precisely  what 
he  bestows. 

1.  Settlements. — 'Gregory  v.  Orr,  61  Miss. 
307  ;  Matter  of  Van  Home,  7  Paige  (N.  Y.)  46  ; 
Elliot  v.  Elliot,  5  Binn.  (Pa.)  8;  Say  v.  Barnes, 
4  S.  &  R.  (Pa.)  112,  8  Am.  Dec.  679;  Hawkins's 
Appeal,  32  Pa.  St.  263. 

In  Georgia  by  statute  a  settlement  is  prima 
facie  voidable  and  so  remains  for  four  years. 
2  Georgia  Code,  §  2565. 


2.  Contracts  Generally. — Ralston  v.  Turpin,  25 
Fed.  Rep.  18;  Andrews  v.  Jones,  10  Ala.  400; 
Holman's  Will,  42  Oregon  345. 

3.  Presumption  Exists  Where  Guardian  a  Bene- 
ficiary. —  Morris  v.  Stokes,  21  Ga.  575 ;  Meek 
v.  Perry,  36  Miss.  190;  Garvin  v.  Williams,  44 
Mo.  465,  100  Am.  Dec.  314;  Seiter  v.  Straub, 

1  Dem.  (N.  Y.)  264. 

4.  Authority  to  the  Contrary.  —  Michael  v. 
Marshall,  201  111.  70 ;  Matter  of  Sparks,  63  N. 
J.  Eq.  246;  Matter  of  Smith,  95  N.  Y.  516; 
Holman's  Will,  42  Oregon  345. 

Guardian  an  Uncle. —  Michaels.  Marshall,  201 
111.  70. 

5.  Who  Is  a  Guardian.  —  Hylton  v.  Hylton,  2 
Ves.  547  ;  Brown  v.  Burbank,  64  Cal.  99  ;  Mor- 
ris v.  Stokes,  21  Ga.  552 ;  Hanna  v.  Spotts,  5 
B.  Mon.  (Ky.)  362,  43  Am.  Dec.  132;  Worrall's 
Appeal,  no  Pa.  St.  349;  Waller  v.  Armistead, 

2  Leigh  (Va.)  11,  21  Am.  Dec.  594. 

6.  Conclusive  Presumption. — Wade  v.  Pulsifer, 
54  Vt.  45;  Waller  v.  Armistead,  2  Leigh  (Va.) 

II,  21  Am.  Dec.  594.  And  see  opinion  of  court 
in  Meek  v.  Perry,  36  Miss.  190,  where  the  Eng- 
lish cases  are  discussed  and  the  intimation  is 
made  that  there  the  presumption  is  conclu- 
sive. 

7.  Prima   Facie  Presumption  Only.  —  High- 

berger  v.  Stiffler,  21  Md.  354;  Meek  v.  Perry, 
36  Miss.  190;  Garvin  v.  Williams,  44  Mo.  465, 
100  Am.  Dec.  314;  Wade  v.  Pulsifer,  54  Vt. 
45- 

8.  Hardly  Possible  to  Sustain  the  Transactions. 

—  Willey  v.  Tindal,  5  Del.  Ch.  194.  In  this 
case  the  court  said :  "  The  relation  is  so  inti- 
mate, the  dependence  so  complete,,  the  in- 
fluence so  great,  that  any  transactions  between 
the  two  parties,  or  by  the  guardian  alone, 
through  which  the  guardian  obtains  a  benefit, 
entered  into  while  the  relation  exists,  are  in 
the  highest  degree  suspicious  ;  the  presumption 
against  them  is  so  strong  that  it  is  hardly 
possible  for  them  to  be  sustained." 

9.  Length  of  Time  of  Presumption.  —  Willey 
v.  Tindal,  5  Del.  Ch.  194;  Gillett  v.  Wiley,  126 

III.  310,  9  Am.  St.  Rep.  587;  Ashton  v.  Thomp- 
son, 32  Minn.  25. 
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been  finally  settled  ; 1  or  for  such  period  of  time  thereafter  as  may  be  sufficient 
to  insure  complete  emancipation  on  the  part  of  the  ward,  and  afford  him  an 
independent  and  unbiased  opportunity  to  investigate  for  himself  and  see  that 
everything  is  correct.8 

Donation  After  Majority  of  Ward.  —  A  donation  to  an  ex-guardian  after  the 
majority  of  the  ward  and  while  the  ward  continues  to  reside  with  the 
ex-guardian  or  the  ex-guardian  continues  to  retain  possession  or  control  of 
the  ward's  property  is  presumed  to  have  resulted  from  undue  influence.3 

^.  HUSBAND  AND  WIFE  —  (i)  Transactions  Inter  Vivos  —  In  Favor  of  Hus- 
band. —  Transactions  between  husband  and  wife  to  the  advantage  of  the 
former,  where  there  is  no  want  of  capacity  to  enter  into  them,  are  nevertheless 
closely  scrutinized  for  undue  influence,4  and  some  authorities  hold  that  there 
is  a  prima  facie  presumption  against  their  validity.5 

In  Favor  of  Wife.  —  Where  the  husband  causes  property  to  be  conveyed  to 
his  wife  and  there  is  no  consideration  or  a  very  inadequate  one  for  the  trans- 
fer, it  has  been  held  that  a  presumption  arises  that  the  conveyance  was  made 
as  an  advancement.6  There  is  no  presumption  of  undue  influence  exercised 
by  the  wife  over  the  husband.7  But  the  relation  is  a  circumstance  on  the 
issue  of  undue  influence.8 

A  Further  Consideration  of  the  Validity  of  Transactions  between  husband  and  wife 
appears  elsewhere  in  this  work.9 

Ante-Nuptial  Settlements.  —  The  confidential  relation  existing  between  persons 


1.  Willey  v.  Tindal,  5  Del.  Ch.  194.  And 
see  McParland  v.  Larkin,  155  111.  84. 

2.  Garvin  v.  Williams,  44  Mo.  465,  100  Am. 
Dec.  314.  And  see  Goodrick  v.  Harrison,  130 
Mo.  263. 

3.  Donation  After  Majority  of  Ward.  —  Ashton 
v.  Thompson,  32  Minn.  25. 

4.  Closely  Scrutinized  —  California.  —  Brison 
v.  Brison,  90  Cal.  323  ;  Dolliver  v.  Dolliver,  94 
Cal.  642. 

Colorado.  —  Meldrum  v.  Meldrum,  15  Colo. 
478. 

Georgia.  —  Hadden  v.  Larned,  87  Ga.  640. 

Illinois.- — •  Eyster  v.  Hatheway,  50  111.  521, 
99  Am.  Dec.  537. 

Indiana.  —  Corcoran  v.  Corcoran,  119  Ind. 
138,  12  Am.  St.  Rep.  390. 

Iowa.  —  Green  v.  Scranage,  19  Iowa  461,  87 
Am.  Dec.  447. 

Kentucky.  —  Long  v.  Beard,  (Ky.  1898)  48 
S.  W.  Rep.  158. 

Maryland.  —  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597. 

Michigan.  —  Witbeck  v.  Witbeck,  25  Mich. 
439- 

Missouri. — •  Lins  v.  Lenhardt,  127  Mo.  271. 

New  Jersey.  —  Haydock  v.  Haydock,  34  N. 
J.  Eq.  570,  38  Am.  Rep.  385  ;  Farmer  v.  Farmer, 
39  N.  J.  Eq.  215. 

Nezv  York.  —  Bradish  v.  Gibbs,  3  Johns.  Ch. 
(N.  Y.)  523  ;  Fowler  v.  Butterly,  (N.  Y.  Super. 
Ct.  Spec.  T.)  S3  How.  Pr.  (N.  Y.)  471,  affirmed 
78  N.  Y.  68 ;  Dooley  v.  Holden,  53  N.  Y.  App. 
Div.  625. 

Ohio.  —  Garver  v.  Miller,  16  Ohio  St.  527. 

Texas.  —  Shelby  v.  Burtis,  18  Tex.  644; 
Wiley  v.  Prince,  21  Tex.  637  ;  Reagan  v.  Holli- 
man,  34  Tex.  403. 

"  A  wife  may  bestow  her  property  by  gift  on 
her  husband  or  she  may  make  a  contract  with 
him  which  will  be  upheld  in  equity,  but  such 
transactions  are  always  examined  by  courts  of 
equity    with    an  .  anxious    watchfulness  /and 

?9  C.  of  L.— 9 


caution,  and  dread  of  undue  influence."  Farmer 
v.  Farmer,  39  N.  J.  Eq.  215. 

Mortgage  Given  by  Wife  to  Secure  Debt  of 
Husband.  —  Connecticut  L.  Ins.  Co.  v.  Mc- 
Cormick,  45  Cal.  580  ;  Wiley  v.  Prince,  21  Tex. 
637. 

5.  Prima  Facie  Presumption.  —  Coulson  v. 
Allison,  2  De  G.  F.  &  J.  521  ;  Holt  v.  Agnew, 
67  Ala.  360;  Walker  v.  Nicrosi,  135  Ala.  353; 
Dolliver  v.  Dolliver,  94  Cal.  648 ;  Farmer  v. 
Farmer,  39  N.  J.  Eq.  211;  Boyd  v.  De  La 
Montagnie,  73  N.  Y.  503,  29  Am.  Rep.  197 ; 
Bradish  v.  Gibbs,  3  Johns.  Ch.  (N.  Y.)  550; 
Edwards  v.  Bowden,  107  N.  Car.  58;  Darling- 
ton's Appeal,  86  Pa.  St.  512,  27  Am.  Rep. 
726 ;  Switzer  v.  Switzer,  26  Gratt.  (Va.) 
582.  But  see  contra,  Field  v.  Sowle,  4  Russ. 
112. 

In  Georgia  the  code  provides  that  a  gift  from 
wife  to  husband  is  prima  facie  pure,  but  that 
it  is  to  be  scrutinized  with  great  jealousy,  and 
will,  at  her  instance,  be  declared  void  upon  the 
slightest  evidence  of  persuasion  or  influence 
used  by  him  in  its  procurement.  Hadden  v. 
Larned,  87  Ga.  634. 

Wife  Security  for  Husband  on  Note.  —  Walker 
v.  Nicrosi,  135  Ala.  353. 

Real  Property  Conveyed  to  Husband  Through 
Third  Party  for  Nominal  Consideration. —  Dar- 
lington's Appeal,  86  Pa.  St.  512,  27  Am.  Rep. 
726. 

6.  Advancement  Presumed.  —  Lewis  v.  Mc- 
Grath,  191  111.  401;  Corcoran  v.  Corcoran,  119 
Ind.  138,  12  Am.  St.  Rep.  390.  See  generally 
the  title  Advancements,  vol.  1,  p.  760. 

7.  No  Presumption  of  Undue  Influence.  — 
McDougall  v.  McDougall,  135  Cal.  318;  Dona- 
hoe      Chicago  Cricket  Club,  177  111.  351. 

8.  Relation  Is  a  Circumstance.  —  Cason  v. 
Owens,  100  Ga.  142;  Parrish  v.  Parrish,  33 
Oregon  486. 

9.  Further  Consideration. —  See  the  title  Hus- 
band and  Wife,  vol.  15,  p.  785. 

139  Volume  XXIX, 


Confidential  Relations 


UNDUE  INFLUENCE. 


as  Evidence  of. 


betrothed  and  the  effect  of  such  relation  on  ante-nuptial  contracts  is  considered 
elsewhere.1 

(2)  Wills.  —  While,  of  course,  undue  influence  may  be  shown  to  have  been 
exerted  by  a  wife  over  a  husband  or  a  husband  over  a  wife  in  the  procure- 
ment of  some  advantage  in  a  will,2  still  there  is  no  presumption  arising  from 
the  mere  relation  of  the  parties  that  a  will  made  by  a  husband  in  favor  of  his 
wife,3  or  by  a  wife  in  favor  of  her  husband,4  was  the  result  of  such  influence. 

Solicitations,  Persuasions,  and  TJrgings  by  a  wife  to  secure  an  advantage  in  a  will, 
though  successful,  do  not  give  rise  to  a  presumption  of  undue  influence, 
where  there  is  no  evidence  that  the  free  agency  of  the  testator  was  thereby 
destroyed.5 

Other  Heirs  Excluded.  —  The  circumstance  that  the  wife  is  favored  to  the 
exclusion  of  all  other  heirs  does  not  raise  a  presumption,  though  it  may  be 
material.6 

(3)  Existence  of  Relation.  — The  relation  of  husband  and  wife  exists  even 
though  an  action  for  divorce  is  pending.7 

i.  Man  and  Mistress.  —  Transactions  inter  vivos  between  parties  living  in 
illicit  sexual  relations  where  the  consideration  is  inadequate  or  wanting  alto- 
gether are  generally  presumed  prima  facie  to  have  resulted  from  the  practice 
of  undue  influence  on  the  part  of  the  one  deriving  the  advantage.8  And  this 
is  especially  true  where  natural  objects  of  bounty  are  excluded  and  the  person 
on  whom  it  is  alleged  the  undue  influence  is  exercised  is  aged  and  afflicted,9 


1.  Ante-Nuptial  Settlements.  —  See  the  title 
Marriage  Settlements,  vol.  19,  pp.  1227,  1228. 

2.  Undue  Influence  May  Be  Shown  —  England. 
—  Boyse  v.  Rossborough,  6  H.  L.  Cas.  2; 
Hacker  v.  Newborn,  Style  427. 

Illinois.  —  Meeker  v.  Meeker,  75  111.  260 ; 
Reynolds  v.  Adams,  90  111.  134,  32  Am.  Rep.  15. 

Maine.  —  Small  v.  Small,  4  Me.  223,  16  Am. 
Dec.  253. 

Michigan.  —  Pierce  v.  Pierce,  38  Mich.  412; 
Matter  of  Shepardson,  53  Mich.  106. 

Minnesota.  —  Matter  of  Storer,  28  Minn.  9. 

Nevada.  —  Rankin  v.  Rankin,  61  Mo.  295. 

New  Jersey.  —  Hughes  v.  Murtha,  32  N.  J. 
Eq.  288. 

New  York.  —  Gardner  v.  Gardner,  22  W end. 
(N.  Y.)  526. 

North  Carolina.  —  Mullen  v.  Helderman,  87 
N.  Car.  471. 

South  Carolina.  —  Lide  v.  Lide,  2  Brev.  (S. 
Car.)  403. 

3.  No  Presumption  Where  Will  Made  in  Favor 
Of  Wife. —  Gwin  v.  Gwin,  5  Idaho  271  ;  Ruther- 
ford v.  Morris,  77  111.  412;  Smith  v.  Smith,  168 
111.  488;  Michael  v.  Marshall,  201  111.  76; 
Jacobs's  Succession,  109  La.  1012;  Boggs  v. 
Boggs,  62  Neb.  274 ;  Mason  v.  Williams,  53 
Hun  (N.  Y.)  402;  In  re  Valentine,  93  Wis.  45. 

"  The  fact  that  a  wife  guides  or  even  domi- 
nates her  husband  in  the  ordinary  affairs  of 
life,  or  has  acquired  an  ascendency  over  him, 
does  not  render  his  will  made  in  her  favor 
invalid."     Gwin  v.  Gwin,  5  Idaho  271. 

If  a  wife,  by  her  virtues,  has  gained  such  an 
ascendency  over  her  husband,  and  so  riveted 
his  affections,  that  her  good  pleasure  is  a  law 
to  him,  such  an  influence  can  never  be  a  rea- 
son for  impeaching  a  will  madei  in  her  favor, 
even  to  the  exclusion  of  the  residue  of  his 
family ;  nor  would  it  be  safe  to  set  aside  a  will 
on  the  ground  of  influence,  importunity,  or  un- 
due advantage  taken  of  the  testator  by  his 
wife,  though  it  should  he  proved,  she  possessed 


a  powerful  influence  over  his  mind  and  conduct 
in  the  general  concerns  of  life,  unless  there 
should  be  proof  that  such  influence  was  espe- 
cially exerted  to  procure  a  will  of  such  a  kind 
as  to  be  peculiarly  acceptable  to  her,  and  to 
the  prejudice  and  disappointment  of  others. 
Small  v.  Small,  4  Me.  220,  16  Am.  Dec.  253. 

4.  No  Presumption  Where  Will  Made  in  Favor 
of  Husband.  —  Michael  v.  Marshall,  201  111.  76; 
Marshall  v.  Kendrick,  (Ky.  1899)  51  S.  W. 
Rep.  563;  Jacobs's  Succession,  109  La.  1012; 
Matter  of  Stapleton,  71  N.  Y.  App.  Div.  1  ; 
Armstrong  v.  Armstrong,  63  Wis.  162. 

5.  Solicitations,  Persuasions,  and  TJrgings.  — 
Langford's  Estate,  108  Cal.  608;  Matter  of 
Storey,  20  111.  App.  183;  Perkins  v.  Perkins, 
116  Iowa  253;  Small  v.  Small,  4  Me.  220,  16 
Am.  Dec.  253 ;  Maynard  v.  Tyler,  168  Mass. 
107:  Thompson  v.  Ish,  99  Mo.  160,  17  Am.  St. 
Rep.  552;  Crowson  v.  Crowson,  172  Mo.  703; 
Hughes  v.  Murtha,  32  N.  J.  Eq.  288 ;  Lide  v. 
Lide,  2  Brev.  (S.  Car.)  403;  Armstrong  v. 
Armstrong,  63  Wis.  162. 

6.  Devise  to  Wife  of  Entire  Estate  to  Exclusion 
of  Other  Heirs.— Matter  of  Nolte,  (Surrogate 
Ct.)  10  Misc.  (N.  Y.)  608. 

Testator's  Second  Wife  Favored  to  exclusion 
of  children  of  first  marriage.  Rutherford  v. 
Morris,  77  111.  412;  Matter  of  Nolte,  (Surro- 
gate Ct.)  10  Misc.  (N.  Y.)  608;  Mullen  v. 
Helderman,  87  N.  Car.  471. 

7.  Action  for  Divorce  Pending.  —  Dolliver  v. 
Dolliver,  94  Cal.  642. 

8.  Presumption  Exists.  — .  Coulson  v.  Allison, 
2  De  G.  F.  &  J.  521  ;  Shipman  v.  Furniss,  69 
Ala.  sss,  44  Am.  Rep.  528 ;  Hanna  v.  Wilcox, 
53  Iowa  547 ;  Leighton  v.  Orr,  44  Iowa  679 ; 
Muller  v.  Buyck,  12  Mont.  354. 

9.  Aged  and  Afflicted  Man  having  blood  rela- 
tions living  conveyed  by  deed  a  large  part  of 
his  property  to  a  mistress  in  consideration  of 
love  and  affection.  Bivins  v.  Jarnigan,  3  Baxt, 
(Tennv)  383, 
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or  is  impaired  in  mind  and  body  by  dissipation.* 

Wills.  —  While  undue  influence  is  more  readily  imputed  where  the  bene- 
ficiary under  a  will  is  the  mistress  of  the  testator  than  where  she  is  his  wife,2 
and  while  such  illegitimate  relation  is  a  circumstance  which  it  is  proper  for 
the  jury  to  consider,3  particularly  where  there  is  evidence  that  the  testator  s 
capacity  was  impaired,4  still  there  is  generally  held  to  be  no  presumption  of 
undue  influence  arising  from  such  relation  merely,5  though  there  is  authority 
that  the  mere  existence  of  the  unlawful  relation  justifies  a  verdict  against  the 
validity  of  the  will.6 

j.  PARENT  AND  CHILD  ■ —  (i)  From  Child  to  Parent  —  (a)  In  General  —  Trans- 
actions Inter  Vivos.  —  Gifts  and  voluntary  conveyances  from  a  child  to  his  parent, 
though  capacity  exists  to  enter  into  them,  are  nevertheless  carefully  scruti- 
nized for  undue  influence,7  and  by  the  great  weight  of  authority  are  presumed 
prima  facie  to  have  resulted  from  such  influence  practiced  by  the  parent,8 


1.  Mind  and  Body  Impaired  by  Dissipation.  — 

Deed  of  gift  by  young  man  to  mistress  of  all 
his  property  to  the  exclusion  of  blood  relations. 
He  had  a  consuming  passion  for  strong  drink 
and  lewd  dissipation,  the  excessive  indulgence 
in  which  impaired  both  mind  and  body.  Ship- 
man  v.  Furniss,  69  Ala.  555,  44  Am.  Rep.  528. 

2.  More  Readily  Imputed.  —  Smith  v.  Henline, 
174  111.  196;  Kessinger  v.  Kessinger,  37  Ind. 
341  ;  McClure  v.  McClure,  86  Tenn.  173. 

3.  Proper  Circumstance  to  Be  Considered.  — 
Smith  v.  Henline,  174  111.  196;  Waters  v.  Reed, 
129  Mich.  131  ;  Schuchhardt  v.  Schuchhardt,  62 
N.  J.  Eq.  710;  Dean  v.  Negley,  41  Pa.  St.  312, 
80  Am.  Dec.  620 ;  Main  v.  Ryder,  84  Pa.  St. 
217;  Heilbrun's  Estate,  9  Pa.  Co.  Ct.  350; 
McClure  v.  McClure,  86  Tenn.  173. 

4.  Testator's  Mental  Capacity  Impaired.  — 
Smith  v.  Henline,  174  111.  196. 

5.  No  Presumption  from  Relation  Merely  — 
Alabama.  —  Dunlap  v.  Robinson,  28  Ala.  106; 
Moore  v.  Heineke,  119  Ala.  627. 

Illinois.  —  Dickie  v.  Carter,  42  111.  376 ; 
Smith  v.  Henline,  174  111.  196. 

Kentucky.  —  Porschet  v.  Porschet,  82  Ky.  93, 
56  Am.  Rep.  880. 

Michigan.  —  Waters  v.  Reed,  129  Mich.  131. 

Missouri.  —  Sunderland  v.  Hood,  84  Mo.  297, 
13  Mo.  App.  232. 

New  Jersey.  —  Schuchhardt  v.  Schuchhardt, 
62  N.  J.  Eq.  710;  In  re  Willford,  (N.  J.  1902) 
51  Atl.  Rep.  501. 

Nezv  York.  —  Matter  of  Westerman,  (Surro- 
gate Ct.)  29  Misc.  (N.  Y.)  409;  Matter  of 
Rand,  (Surrogate  Ct.)  28  Misc.  (N.  Y.)  465. 

Ohio.  —  Monroe  v.  Barclay,  17  Ohio  St.  302, 
93  Am.  Dec.  620. 

Pennsylvania.  —  Re  Gordon,  28  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  78;  Rudy  v.  Ulrich,  69  Pa.  St. 
177,  8  Am.  Rep.  238;  Main  v.  Ryder,  84  Pa. 
St.  217;  Wainwright's  Appeal,  89  Pa.  St.  220; 
Heilbrun's  Estate,  9  Pa.  Co.  Ct.  350. 

South  Carolina.  —  Farr  v.  Thompson,  Cheves 
L.  (S.  Car.)  37. 

Tennessee.  —  McClure  v.  McClure,  86  Tenn. 
178. 

In  Shipman  v.  Furniss,  69  Ala.  555,  44  Am. 
Rep.  528,  the  court  says :  "  In  the  case  of 
benefits  received  under  wills  the  bare  proof  of 
an  unlawful  cohabitation  between  the  testator 
and  a  devisee  would  not  alone  ordinarily  raise 
a  presumption  of  undue  influence  sufficient  to 
avoid  the  will."  *  ' 


6.  In  Reichenbach  v.  Ruddach,  127  Pa.  St. 
564,  where  the  court  says  :  "  In  the  case  of 
Dean  v.  Negley,  41  Pa.  St.  312,  80  Am.  Dec. 
620,  we  held  that  the  mere  fact  of  the  unlaw- 
ful relation  of  mistress  to  a  testator  was 
enough  to  justify  *  *  *  a  verdict  against 
the  validity  of  the  will." 

7.  Carefully  Scrutinized  —  England.  —  Carpen- 
ter v.  Heriot,  1  Eden  338 ;  Cocking  v.  Pratt,  1 
Ves.  401. 

United  States.  —  Jenkins  v.  Pye,  12  Pet.  (U. 
S.)   241  ;   Taylor  v.  Taylor,  8  How.   (U.  S.) 
183 ;  Slocum  v.  Marshall,  2  Wash.  (U.  S.)  400. 
Georgia.  —  Gaither  v.  Gaither,  20  Ga.  721. 
Illinois.  —  Sayles  v.  Christie,  187  111.  420. 
Kentucky.  —  Couchman  v.  Couchman,  98  Ky. 
109. 

Maryland.  —  Highberger  v.  Stiffier,  21  Md. 
338,  83  Am.  Dec.  593. 

New  York.  —  Bergen  v.  Udall,  31  Barb.  (N. 
Y.)  9 ;  Powers  v.  Powers,  (N.  Y.  Super.  Ct. 
Spec.  T.)  48  How.  Pr.  (N.  Y.)  395  ;  Wood  v. 
Rabe,  96  N.  Y.  414,  48  Am.  Rep.  640. 

Pennsylvania. — ■  Miskey's  Appeal,  107  Pa.  St. 
630;  Clark  v.  Clark,  174  Pa.  St.  309. 

Texas.  —  Millican  v.  Millican,  24  Tex.  426. 
In  Wood  v.  Rabe,  96  N.  Y.  414,  48  Am.  Rep. 
640,  the  court  says  :  "  The  rule  governing  deal- 
ings between  persons  standing  in  fiduciary  rela- 
tions is  applicable  to  parent  and  child,  and 
courts  carefully  scrutinize  them,  to  protect  the 
latter  against  any  undue  advantage  being  taken 
by  the  former." 

Contract  Made  by  Child  After  Majority  at  Solici- 
tation of  Step-father. —  Tucke  v.  Buchholz,  43 
Iowa  415. 

8.  Prima  Facie  Presumption — England.— 
Archer  v.  Hudson,  7  Beav.  551  ;  Hannah  v. 
Hodgson,  30  Beav.  19;  Berdoe  v.  Dawson,  34 
Beav.  605;  Turner  v.  Collins,  L.  R.  7  Ch.  329; 
Kempson  v.  Ashbee,  L.  R.  10  Ch.  15;  Carpenter 
v.  Heriot,  1  Eden  338 ;  Young  v.  Peachy,  2 
Atk.  254;  Heron  v.  Heron,  2  Atk.  161;  Hawes 
v.  Wyatt,  3  Bro.  C.  C.  156;  Davies  v.  Davies, 
4  Giff.  417;  Baker  v.  Bradley,  7  De  G.  M.  &  G, 
620  ;  Wright  v.  Vanderplank,  8  De  G.  M.  &  G. 
146. 

Alabama.  —  Noble  v.  Moses,  81  Ala.  530,  60 
Am.  Rep.  175. 

Illinois.  —  Oliphant    v.    Liversidge,    142  111. 
170;   White  v.   Ross,    160   111.   56";    Sayles  v. 
Christie,  187  111.  440. 
Iowa.  —  Davis  v.  Dunne,  46  Iowa  684  ;  Knox 
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though  there  is  authority  to  the  effect  that  there  is  no  presumption.1  The 
presumption  has  been  held  to  exist  though  the  child  be  a  step-child,2  or  an 
ad  }pted  child.3    But  it  has  been  held  not  to  extend  to  a  son-in-law.4 

Wills.  —  No  presumption  of  undue  influence  arises  in  the  case  of  legacies 
and  devises  in  favor  of  the  testator's  parents.5 

(b)  Duration  of  Presumption.  —  The  presumption  of  undue  influence  existing  in 
the  case  of  transactions  between  a  parent  and  child,  in  favor  of  the  parent, 
continues  so  long  as  the  dominion  of  the  parent  lasts.6 

Proof  of  Existence  of  Dominion.  —  The  continued  existence  of  the  dominion  of 
the  parent  over  the  child  may  be  shown  by  evidence  that  at  the  time  of  the 
transaction  in  question  the  latter  still  resided  with  the  former,7  or  that  the 
property  of  the  latter  was  then  in  the  control  or  possession  of  the  former.8 

(2)  From  Parent  to  Child —  (a)  Transaction  Inter  Vivos.  —  While  of  course  gifts 
or  voluntary  conveyances  from  parent  to  child  may  be  shown  to  have  resulted 
from  undue  influence  practiced  by  the  child,9  there  is  no  presumption  of  such 
influence  from  the  relation  merely. 10  And  it  has  been  held  that  that  fact  will 
not  cause  them  to  be  looked  upon  with  suspicion  even,11  though  there  is  con- 
trary authority.13  The  rule  applicable  to  a  child  is  also  applicable  to  a  son-in- 


v.  Singmaster,  75  Iowa  64 ;  Mallow  v.  Walker, 
115  Iowa  243,  91  Am.  St.  Rep.  158. 

Maryland.  —  Whitridge  v.  Whitridge,  76  Md. 
75- 

Missouri.  —  Miller  v.  Simonds,  72  Mo.  669. 
New  Jersey.  —  Matter  of  Sparks,  63   N.  J. 
Eq.  242. 

New  York.  —  Bergen  v.  Udall,  31  Barb.  (N. 
Y.)  9. 

Ohio.  —  Berkmeyer  v.  Kellerman,  32  Ohio  St. 
239- 

Pennsylvania.  —  Niskey's  Appeal,  107  Pa.  St. 
611  ;  Britton  v.  Britton,  23  Pa.  Co.  Ct.  89. 
Virginia.  —  Davis  v.  Strange,  86  Va.  808. 

1.  Contrary  Authority. — Jenkins  v.  Pye,  12 
Pet.  (U.  S.)  241  ;  Taylor  v.  Taylor,  8  How. 
(U.  S.)  201.  And  see  Tenbrook  v.  Brown,  17 
Ind.  414;  Couchman  v.  Couchman,  98  Ky.  109; 
Saufley  v.  Jackson,  16  Tex.  584;  Millican  v. 
Millican,  24  Tex.  449  ;  Pusey  v.  Gardner,  21  W. 
Va.  469. 

Criticism  of  Contrary  Authority,  —  Jenkins  v. 
Pye,  12  Pet.  (U.  S.)  241,  the  leading  authority 
to  the  effect  that  no  presumption  exists,  is 
criticised  in  Noble  v.  Moses,  81  Ala.  530,  60 
Am.  Rep.  175. 

2.  Step-child.  —  Bickerstaff  v.  Marlin,  60 
Miss.  509,  45  Am.  Rep.  418. 

3.  Gift  by  Adopted  Daughter  to  Foster  Mother. 
—  Couchman  v.  Couchman,  98  Ky.  109. 

4.  Son-in-law  Not  Included  in  Presumption. — 
Fish  v.  Cleland,  33  111.  238.  But  see  Hamil- 
ton v.  Mohun,  1  P.  Wms.  121.  In  this  case 
an  agreement  between  a  prospective  son-in-law 
and  mother-in-law  in  favor  of  the  latter  was 
set  aside. 

5.  No  Presumption.  —  Michael  v.  Marshall,  201 
111.  70. 

6.  So  long  as  Dominion  Lasts.  — ■  Wright  v. 
Vanderplank.  8  De  G.  M.  &  G.  133;  Archer  v. 
Hudson,  7  Beav.  551;  Sayles  v.  Christie,  187 
111.  440;  Miller  v.  Simonds,  72  Mo.  669. 

7.  Residence  with  Parent.  — ■  Ashton  v.  Thomp- 
son. 32  Minn.  25. 

Over  Three  Years  After  Majority.  — ■  In  Miller 
v.  Simonds,  72  Mo.  669,  a  voluntary  convey- 
ance made  by  a  daughter  to  her  father  three 
years  and  two  months  after  the  daughter  had 


reached  her  majority  was  set  aside.  She  was 
living  in  her  father's  house  and  it  was  exe- 
cuted on  the  eve  of  her  marriage. 

8.  Property  in  Control  or  Possession  of  Parent. 

—  Ashton  v.  Thompson,  32  Minn.  25. 

9.  Undue  Influence  May  Be  Shown.  — .  Lanfair 
v.  Thompson,  112  Ga.  487;  Curtis  v.  Burns,  27 
Ind.  App.  78;  Falls  v.  Falls,  78  Iowa  756; 
Forrestel  v.  Forrestel,  110  Iowa  614;  Brice  v. 
Brice,  5  Barb.  (N.  Y.)  533  ;  Whelan  v.  Whelan, 
3  Cow.  (N.  Y.)  537;  Disbrow  v.  Disbrow,  31 
N.  Y.  App.  Div.  624;  Millican  v.  Millican,  24 
Tex.  448;  Deem  v.  Phillips,  5  W.  Va.  168. 

10.  No  Presumption  from  Relation  —  England. 

—  Beanland  v.  Bradley,  2  Smale  &  G.  343. 
United  States.  —  Towson  v.  Moore,  173  U.  S. 

17- 

California.  —  Soberanes  v.  Soberanes,  97  Cal. 
140. 

Illinois. — Oliphant  v.  Liversidge,  142  111.  160. 
Indiana.- — ■  Tenbrook  v.  Brown,  17  Ind.  410; 
Curtis  v.  Burns,  27  Ind.  App.  78. 

Iowa.- — ■  Muir  v.  Miller,  72  Iowa  585. 
Nebraska.  — ■  Gibson   v.    Hammang,   63  Neb. 
349- 

New  Hampshire.  —  Sanborn  v.  Goodhue,  28 
N.  H.  48,  59  Am.  Dec.  398. 

New  York.  —  Whelan  v.  Whelan,  3  Cow.  (N. 
Y.)  558;  Van  Deusen  v.  Rowley,  8  N.  Y.  358. 

North  Carolina.  —  Wessell  v.  Rathjohn,  89 
N.  Car.  377,  45  Am.  Dec.  696. 

Pennsylvania.  —  Wendtt's  Estate,  14  Pa. 
Super.  Ct.  644 ;  Britton  v.  Britton,  23  Pa.  Co. 
Ct.  89;  Simon  v.  Simon,  163  Pa.  St.  292; 
Worrall's  Appeal,  no  Pa.  St.  349;  Crothers  v. 
Crothers,  149  Pa.  St.  201  ;  Doran  v.  McCon- 
logue,  150  Pa.  St.  98;  Yeakel  v.  McAtee,  156 
Pa.  St.  600;  Knowlson  v.  Fleming,  165  Pa.  St. 
10;  Clark  v.  Clark,  174  Pa.  St.  309;  Carney  v. 
Carney,  196  Pa.  St.  34. 

Texas.  —  Millican  v.  Millican,  24  Tex.  426. 

11.  No  Suspicion  Even. —  Saufley  v.  Jackson,  16 
Tex.  584  ;  Millican  v.  Millican,  24  Tex.  426. 

12.  Contrary  Authority.  —In  Gaither  v.  Gaither, 
20  Ga.  721,  the  court  says:  "  That  the  gift  may 
happen  to  be  to  the  children  of  the  parent 
*  *  *  instead  of  to  the  parent  *  *  *  does 
not  take  the  gift  out  of  this  species  of  susr 
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law.    The  mere  relation  raises  no  presumption.1 

Some  Favored  to  Exclusion  of  others.  —  The  fact  that  some  of  the  children  are 
favoied  to  the  exclusion  of  others  does  not  raise  a  presumption  that  those 
favored  exerted  undue  influence,2  though  the  father  at  the  time  of  the  trans- 
action is  living  with  the  favored  ones.3  This  latter  fact  may  be  a  circumstance 
of  considerable  weight,  however.4 

Son  a  Business  Adviser  of  Father.  —  The  circumstance  that  a  son  is  the  business 
adviser  of  his  father  or  has  the  control  and  management  of  his  affairs,  while 
not'sufficient  to  create  a  presumption  of  undue  influence  in  the  case  of  trans- 
actions between  them  favorable  to  the  son,5  may  nevertheless  be  important.6 

Parent  Old  and  Feeble.  —  Though  the  mere  fact  that  the  parent  is  old  and 
feeble  and  dependent  upon  the  child  is  insufficient  to  cause  a  court  to  pre- 
sume that  transactions  favorable  to  the  child  resulted  from  undue  influence,7 
it  is  clear  that  it  may  be  important  in  connection  with  other  circumstances  on 
the  question  of  undue  influence,  as  where  the  parent  is  illiterate,8  or  conveys 
everything  to  one  child  to  the  exclusion  of  other  children.9 

(b)  Wills.  — ■  While  of  course  evidence  is  admissible  to  show  that  benefits 
received  by  a  child  from  the  will  of  a  parent  were  obtained  by  undue  influ- 
ence,10 no  presumption  arises  from  the  mere  relation.11 

Some  Children  Favored.  —  The  circumstance  that  one  or  more  children  are 
favored  to  the  prejudice  of  others  gives  rise  to  no  presumption  of  undue 
influence,13  even  though  the  testator  lived  with  the  favored  child  or  children,13 
who  took  care  of  him.14 

Son  Confidential  Adviser.  —  But  where  the  son  is  the  confidential  adviser  of  the 


picion,  however  it  may  weaken  the  quality  or 
degree  of  the  suspicion." 

1.  Son-in-law. — Travis  v.  Lowry,  (Pa.  1887)  7 
Cent.  Rep.  553.  See,  however,  Smith  v.  Smith, 
60  Wis.  329,  where  there  was  besides  the  rela- 
tion great  weakness  of  mind  on  the  part  of  the 
father-in-law. 

2.  Some  Favored  to  Exclusion  of  Others.  — 
Hester  v.  Sample,  95  Iowa  86 ;  McKissock  v. 
Groom,  148  Mo.  467;  Matter  of  Gihon,  163  N. 
Y.  595  ;  Loennecker's  Will,  112  Wis.  461. 

Deeds  Given  by  Father  to  Sons  to  Exclusion  of 
Daughters. — Carter  v.  Dilley,  167  Mo.  564. 

3.  Father  Living  with  Favored  Ones,  —  Chi- 
dester  v.  Turnbull,  117  Iowa  168;  Loennecker's 
Will,  112  Wis.  461. 

4.  Circumstance  May  Have  Considerable  Weight. 
—  Gibson  v.  Hammang,  63  Neb.  349. 

5.  No  Presumption. —  Sawyer  v.  White,  (C.  C. 
A.)  122  Fed.  Rep.  223;  Matter  of  Flagg,  (Surro- 
gate Ct.)  27  Misc.  (N.  Y.)  401. 

6.  May  Be  Important  Circumstance.  —  Gibson 
v.  Hammang,  63  Neb.  349. 

7.  No  Presumption.  —  Gibson  v.  Hammang,  63 
Neb.  349. 

8.  Illiterate  Parents  Ignorant  of  Nature  and 
Effect  of  Deed  Executed  by  Them.  —  Where  illit- 
erate parents  ignorant  of  the  nature  and  effect 
of  what  they  were  doing  executed  a  deed  for 
an  inadequate  consideration  to  their  child  un- 
der the  controlling  influence  of  the  child  and 
her  husband,  the  deed  was  canceled  for  undue 
influence.  Brummond  v.  Krause,  8  N.  Dak. 
5  7.!. 

9.  Everything  Conveyed  to  One  of  Several  Chil- 
dren.—  Where  the  parent  is  of  great. .age,  or  is 
enfeebled  by  disease,  and  conveys  his  entire 
estate  to  one  child,  to  the  exclusion  of  other 
children  dependent  upon  his  bounty,  the  burden 
is  unquestionably  upon  the  donee  to  show  that 


the  gift  was  made  freely  and  voluntarily,  and  * 
with  full  knowledge  of  all  the  facts,  and  with 
perfect  understanding  of  the  effect  of  the  trans- 
fer.    Soberanes  v.  Soberanes,  97  Cal.  140. 

10.  Undue  Influence  May  Be  Shown. —  Heath 
v.  Koch,  74  N.  Y.  App.  Div.  338,  affirmed  173 
N.  Y.  629. 

Evidence  of  Relations  Between  Mother  and 
Daughter  Admissible  for  the  purpose  of  showing 
undue  influence  exercised  by  the  daughter. 
Page  v.  Beach,  (Mich.  1903)  95  N.  W.  Rep. 
981. 

11.  No  Presumption. — -Meyer  v.  Jacobs,  123 
Fed.  Rep.  900;  Dale's  Appeal,  57  Conn.  144; 
Michael  v.  Marshall,  201  111.  70  ;  Elliott's  Will, 
2  J.  J.  Marsh.  (Ky.)  340  ;  Tyson  v.  Tyson,  37 
Md.  583;  Thompson  v.  Ish,  99  Mo.  160,  17  Am. 
St.  Rep.  552;  Crowson  v.  Crowson,  172  Mo. 
703;  Matter  of  Martin,  98  N.  Y.  193;  Matter 
of  Hurlbut,  48  N.  Y.  App.  Div.  91. 

12.  Some  Children  Favored.  —  Meyer  v.  Jacobs, 
123  Fed.  Rep.  900;  Higginbotham  v.  Higgin- 
botham,  106  Ala.  314;  Manogue  v.  Herrell,  13 
App.  Cas.  (D.  C.)  455;  Salter  v.  Ely,  58  N.  J. 
Eq.  581,  43  Atl.  Rep.  1098;  In  rc  Barber,  (N. 
J.  1900)  49  Atl.  Rep.  826;  Matter  of  Hurlbut, 
(Surrogate  Ct.)  26  Misc.  (N.  Y.)  461  ;  Matter 
of  Gihon,  44  N.  Y.  App.  Div.  621  ;  Deck  v. 
Deck,  106  Wis.  470. 

Children  by  Second  Marriage  Favored  to  Exclu- 
sion of  Child  by  First  Marriage. —  Claussenius  v. 
Claussenius,  179  111.  545;  Mallow  v.  Walker, 
115  Iowa  243,  91  Am.  St.  Rep.  158;  Sehr  v. 
Lindemann,  153  Mo.  291  ;  Heath  v.  Koch,  74 
N.  Y.  App.  Div.  338,  affirmed  173  N.  Y.  629. 

13.  Parent  Living  with  Favored  Child.  —  Matter 
of  Potter,  161  N.  Y.  84;  Loennecker's  Will,  112 
Wis.  461. 

14.  Parent  Taken  Care  of  by  Child.  —  Aylward 

v.  Briggs,  145  Mo.  604. 
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parent  and  receives  from  the  parent's  will  a  legacy  or  devise  so  large  as  to 
make  the  will  seem  unreasonable  or  unnatural,  undue  influence  will  be  pre- 
sumed.1 The  mere  fact,  however,  that  the  testator's  business  or  property  is 
managed  by  his  son  who  receives  a  legacy  or  devise,  does  not  give  rise  to 
such  a  presumption.2 

k.  Grandparent  and  Grandchild.  —  The  relation  of  grandparent  and 
grandchild  gives  rise  to  no  presumption  of  undue  influence  in  transactions 
between  them  beneficial  to  the  latter,3  though  the  former  lived  in  the  same 
house  with  the  latter  and  was  in  feeble  health.4 

/.  BROTHER  AND  SISTER  —  Transactions  Inter  Vivos.  —  Though  it  may  be 
material  evidence,  no  presumption  arises  from  the  circumstance  that  the  trans- 
action in  question  was  entered  into  by  persons  occupying  the  relation  of 
brothers,5  or  sisters,6  or  brother  and  sister,7  or  half  brother  and  half  sister,8 
or  brother-in-law  and  sister-in-law.9 

Wills.  —  Wills  bestowing  benefits  on  the  testators'  brothers  or  sisters  are 
not  presumed  invalid  as  having  been  obtained  by  undue  influence.  The  cir- 
cumstance of  the  relation  is  admissible  in  evidence,  however.10 

m.  Uncle  and  Nephew  —  in  Favor  of  Uncle  or  Aunt.  —  The  circumstance 
that  a  person  receiving  a  benefit  from  a  transaction  inter  vivos  was  the  uncle 
or  aunt  of  the  one  executing  it.  while  admissible  in  evidence,  does  not  ordi- 
narily create  a  presumption  of  undue  influence,11  unless  the  uncle  or  aunt 
stands  in  loco  parentis  to  the  nephew  or  niece.12 

In  Favor  of  Nephew  or  Niece.  —  No  presumption  arises  that  transactions  i?iter 
vivos  or  wills  in  favor  of  a  nephew  or  niece  were  procured  by  undue  influence 
exerted  by  such  beneficiary,13  and  it  is  not  usually  a  circumstance  of  any 
particular  weight.14 

it.  Caretaker  or  Nurse.  —  Evidence  that  a  person  bestowing  unusual 
benefits  on  another  was  taken  care  of  or  nursed  by  the  latter,  is  proper  on 
the  question  of  undue  influence,  though  it  gives  rise  to  no  presumption. 
Such  a  relation  offers  constant  opportunities  for  the  exercise  of  undue  influ- 
ence on  a  person  usually  susceptible  to  it,  the  relation  as  a  rule  being  estab- 
lished on  account  of  the  mental  or  physical  weakness  of  the  one  who  is 
taken  care  of. 15 

1.  Son  Confidential  Adviser.  —  Miller  v.  Miller,      (Ky.  1902)  67  S.  W.  Rep.  62;  In  re  Durst,  34 

187  Pa.  St.  572.     And  see  Jones  v.  Simpson,      Oregon  58. 

171  Mass.  474.     In  this  case  the  will  was  in         11.  Transactions  Inter  Vivos  in  Favor  of  Uncle 

the  handwriting  of  the  son  and  was  made  or  Aunt. —  Bancroft  v.  Bancroft,  (Cal.  1895) 
without  the  knowledge  of  the  rest  of  the  family.      40  Pac.  Rep.  488;  Chambers  v.  Chambers,  139 

2.  Testator's  Business  or  Property  Managed  by  Ind.  111;  Richardson  v.  Smart,  152  Mo.  623, 
Son.  —  Higginbotham  v.  Higginbotham,  106  Ala.  75  Am.  St.  Rep.  488;  Hall  v.  Perkins,  3  Wend. 
314;  Furlong  v.  Carraher,  108  Iowa  492.  (N.  Y.)  626;  Hays  v.  Union  Trust  Co.,  (Supm. 

3.  No   Presumption.  —  Lodge  v.  Hulings,  63      Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  240. 

N.  J.  Eq.  159;  Cowee  v.  Cornell,  75  N.  Y.  100,         12.  Presumption  Where  Uncle  Stands  in  Loco 
31  Am.  Rep.  428;  Adee  v.  Hallett,  3  N.  Y.     Parentis. —  Archer  v.  Hudson,  7  Beav.  551. 
App.  Div.  308;   Matter  of  Flagg,  (Surrogate         13.  Transaction  Inter  Vivos  in  Favor  of  Nephew 
Ct.)  27  Misc.  (N.  Y.)  402.  or  Niece.  —  Creswell  v.  Welchman,  95  Cal.  359; 

4.  Grandparent  in  Same  House  and  in  Feeble  Musick  v.  Fisher,  96  Ky.  15;  Reinerth  v. 
Health.  —  Lodge  v.  Hulings,  63  N.  J.  Eq.  159.      Rhody,  52  La.  Ann.  2029;  Eakle  v.  Reynolds, 

5.  Brothers. — -More  v.  More,  133  Cal.  489;  54  Md.  305;  Wilkinson  v.  Sherman,  45  N.  J. 
Neuhauser  v.  Schrepfer,  30  Pittsb.  Leg.  J.  N.  Eq.  413;  Wilkinson  v.  Scudder,  47  N.  J.  Eq. 
S.  (Pa.)  399.  324. 

6.  Sisters.  —  Harvey  v.  Mount,  8  Beav.  439.  Will  in  Favor  of  Nephew  or  Niece.  —  Matter 

7.  Brother  and  Sister.  —  Odell  v.  Moss,  130  of  Kendrick,  130  Cal.  360;  Wells,  Appellant,  96 
Cal.  352;  Albrecht  v.  Hunecke,  196  111.  127;  Me.  161  ;  Matter  of  Hedges,  57  N.  Y.  App.  Div. 
Adams  v.  Adams,  70  Iowa  253;  Sears  v.  Shafer,  48. 

f  N.  Y.  268 ;  Maney  v.  Morris,  (Tenn.  Ch.  14.  A  Circumstance  of  Not  Much  Weight.  — 
1900)  57  S.  W.  Rep.  442.  Montgomery  v.  Clark,  (Tenn.  Ch.  1898)  46  S. 

8.  Half  Sister. —  Richardson  v.  Smart,  152  W.  Rep.  466;  Martin  v.  Winton,  (Tenn.  Ch. 
Mo.  623,  75  Am.  St.  Rep.  488.  1901)  62  S.  W.  Rep.  180. 

9.  Sister-in-law. — James  v.  Groff,  157  Mo.  15.  Transactions  Inter  Vivos  in  Favor  of  Care- 
402.  taker.  —  Ford  v.  Ellis,  (Ky.  1900)   56  S.  W. 

10.  No  Presumption.  —  Dunaway    v.    Smoot,      Rep.  512;  Dingman  v.  Romlne,  141  Mo.  466; 

134  Volume  XXIX. 


UNDUE  INFLUENCE— UNEXPIRED  TERM. 


o.  Master  and  Servant.  —  No  presumption  of  undue  influence  arises  in 
transactions  between  master  and  servant,1  or  employer  and  employee.2 

p.  Partners.  —  The  relation  of  partners  gives  rise  to  no  presumption  of 
undue  influence  in  transactions  between  them,  but  it  may  be  a  material 
circumstance.3 

q.  Mortgagor  and  Mortgagee. — The  relation  of  mortgagor  and 
mortgagee  in  itself  gives  rise  to  no  presumption  of  undue  influence  in  trans- 
actions between  them  favorable  to  the  mortgagee,4  though  it  may  be  a 
circumstance  of  some  weight.5 

r.  Intelligent  and  Illiterate  Persons.  —  Little  evidence  is  required 
to  raise  a  presumption  of  undue  influence  fn  transactions  between  an  intelligent 
person  and  one  who  is  illiterate,  in  favor  of  the  former.6 

s.  Landlord  and  Boarder.  —  No  presumption  arises  from  the  relation 
of  landlord  and  boarder  that  transactions  beneficial  to  the  landlord  were 
procured  by  undue  influence.7 

UNDUE  PREFERENCE.  —  See  the  titles  ASSIGNMENTS  FOR  THE  BENEFIT 
of  Creditors,  vol.  3,  p.  71 ;  Composition  with  Creditors,  vol.  6,  p.  394; 
Fraudulent  Sales  and  Conveyances,  vol.  14,  p.  386;  Insolvency  and 
Bankruptcy,  vol.  16,  p.  630;  Interstate  Commerce,  vol.  17,  p.  34. 

UNDULATION.  —  See  note  8. 

UNDULY.  —  See  note  9. 

UNEMBARRASSED.  —  See  note  10. 

UNEXECUTED  WRITS.  —  See  note  II. 

UNEXPIRED  TERM.  (See  also  the  title  PUBLIC  Officers,  vol.  23,  p.  314.) 
—  See  note  12. 


Reed  v.  Carroll,  82  Mo.  App.  102;  Hammell  v. 
Hyatt,  59  N.  J.  Eq.  174. 

Will  in  Favor  of  Caretaker.  —  Campbell  v.  Car- 
lisle, 162  Mo.  634;  Matter  of  King,  (Surrogate 
Lt.j  29  Misc.  (N.  Y.)  268. 

1.  Master  and  Servant.  —  Doran  v.  McCon- 
logue,  150  Pa.  St.  98. 

2.  Employer  and  Employee.  —  Cowee  v.  Cor- 
nell, 75  N.  Y.  91,  31  Am.  Rep.  428;  Matter  of 
Flagg,  (Surrogate  Ct.)  27  Misc.  (N.  Y.)  402. 

3.  Partners.  —  Ralston  v.  Turpin,  129  U.  S. 
663;  Bowman  v.  Patrick,  36  Fed.  Rep.  138; 
Colton  v.  Stanford,  82  Cal.  351,  16  Am.  St. 
Rep.  137. 

4.  Mortgagor  and  Mortgagee.  —  Ford  v.  Olden, 
L.  R.  3  Eq.  461. 

5.  Circumstance  in  Connection  with  Others.  — 

Lyon  v.  Smith,  2  App.  Cas.  (D.  C.)  37. 

6.  Dealings  with  Illiterate  Person.  —  Fry  v. 
Lane,  40  Ch.  D.  312. 

7.  Landlord  and  Boarder.  — ■  Doran  v.  McCon- 
logue,  150  Pa.  St.  98;  Real  Estate  Title  Ins., 
etc.,  Co.  v.  Maguire,  17  Montg.  Co.  Rep.(Pa.)2S. 

8.  Electrical  Undulations.  —  See  Telephone 
Cases,  126  U.  S.  531. 

9.  Unduly  Preferring  His  Own  Debt.  —  By  the 
terms  of  a  bond  of  a  creditor  administrator, 
the  administrator  undertook  that  he  would  not 
unduly  prefer  his  own  debts.  It  was  held 
that  the  administrator  might  still  retain  out 
ot  the  money  coming  into  his  hands  his  own 
debts  as  against  other  debts  of  equal  degree. 
In  re  Belham,  (1901)  2  Ch.  57;  Davies  v. 
Parry,  (1899)  1  Ch.  605.  And  see  the  title 
Executors  and  Administrators,  vol.  11,  p. 
720. 

10.  Unembarrassed  Property. — The  term  "  un- 
embarrassed property  "  has  been  said  to  im- 


port property  to  which  the  debtor's  title  is  not 
invalid  or  seriously  questionable,  or  which  is 
not  so  subject  to  equitable  claims  nor  so  en- 
cumbered by  mortgage  as  to  render  an  attach- 
ment and  levy  on  it  fruitless  or  of  no  sub- 
stantial benefit  to  the  creditor.  It  does  not 
mean  that  the  property  may  not  be  at  all  en- 
cumbered by  mortgage.  Moore  v.  Quint,  44 
Vt.  110. 

11.  Unexecuted  Writs. — A  statute  enacted  that 
every  sheriff  should,  at  the  expiration  of  his 
office,  turn  over  in  writing  all  ivrits  unexe- 
cuted to  the  succeeding  sheriff.  In  constru- 
ing this  statute  the  court  said  :  "  An  unexe- 
cuted tvrit,  then,  in  the  sense  in  which  that 
word  is  used  in  the  statute,  is  one  upon  or  in 
virtue  of  which  nothing  has  yet  been  done. 
If  the  sheriff  to  whom  a  writ  is-  issued  com- 
mences the  execution  of  it,  he  must  continue  to 
execute  it  even  after  he  is  out  of  office."  State 
v.  Hamilton,  16  N.  J.  L.  155.  See  also  the 
title  Sheriffs  and  Constables,  vol.  25,  p.  720 
et  seq. 

12.  Unexpired  Term.  —  The  constitution  of 
Tennessee  provided  that  no  appointment  or 
election  to  fill  vacancies  should  be  made  for  a 
period  extending  beyond  the  unexpired  term. 
In  construing  this  provision  in  State  v.  Ma- 
loney,  92  Tenn.  72,  the  court  said :  "  The 
words  unexpired  term  *  *  *  include  the 
case  in  which  the  office  to  be  filled  is  a  new 
one,  to  be  occupied  for  the  first  time,  as  well 
as  that  in  which  the  office  has  been  occupied 
before,  and  is  made  vacant  by  death,  resigna- 
tion, or  removal." 

A  reference  to  an  unexpired  term  pre- 
supposes a  previous  incumbent.     Matter  of  A. 
A.  Griffing  Iron  Co.,  63  N.  J.  L.  168. 
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Definitions. 


UNFAIR  —  UNFAIRLY.  —  See  note  I. 

UNFAIR  COMPETITION.  —  See  the  title  Trademarks,  Trade  Names, 

and  Unfair  Competition,  vol.  28,  p.  345. 

UNFAITHFULNESS.  (See  also  Faithful  —  Faithfully,  vol.  12,  p.  714.) 
—  Unfaithfulness  is  defined  as  neglect  or  violation  of  promises,  vows, 
allegiance,  or  other  duty.2 

UNFINISHED.  —  See  note  3. 

UNFIT.    (See  also  Fit,  vol.  13,  p.  591,  note.)  —  See  note  4. 
UNFORESEEN.  —  See  note  5. 

UNIFORM.  (See  also  the  title  Statutes,  vol.  26,  p.  682.)  —  The  word 
"  uniform  "  is  denned  as  meaning  not  variable;  not  different;  having  the  same 
form  or  manner.6 


1.  Unfairly  Computed.  —  The  words  "  un- 
fairly computed,"  applied  to  the  action  of  a 
cashier,  were  held  in  an  action  for  libel  not 
necessarily  to  imply  moral  obliquity.  Kerr  v. 
Force,  3  Cranch  (C.  C.)  8. 

Illegal.  —  In  Pleasants  v.  Meng,  1  Dall. 
(Pa.)  383,  it  was  said:  "That  the  certificate 
was  unfairly  obtained  is  indeed  an  expression 
attended  with  some  ambiguity ;  but  it  must 
have  respect  to  the  subject-matter,  which  was 
the  trading,  bankruptcy,  commission,  etc.  And 
if  a  man  had  not  been  a  trader,  or  if  he  had 
not  committed  an  act  of  bankruptcy,  it  was 
unfair  to  grant  him  a  certificate.  So  that 
unfair  is  tantamount  to  illegal ;  holding 
equally  with  the  converse  of  the  proposition, 
that  a  certificate  illegally  must  be  unfairly 
obtained." 

One  of  the  grounds  of  attachment  given  by 
a  statute  was  that  the  debtor  had  assigned  his 
property  with  intent  to  give  an  unfair  pref- 
erence to  some  of  his  creditors.  It  was  held 
that  the  word  unfair  as  thus  used  was  synony- 
mous with  fraudulent  or  illegal.  Eldridge  v. 
Phillipson,  58  Miss.  281. 

2.  Unfaithfulness.  - —  National  New  Haven 
Bank  v.  Northwestern  Guaranty  Loan  Co.,  61 
Minn.  375,  in  which  case,  where  a  statute  pro- 
vided that  any  officer  of  a  corporation  should 
be  liable  for  the  corporate  debts  when  guilty 
of  any  fraud  or  unfaithfulness,  it  was  held 
that  unfaithfulness  meant  any  violation  or 
neglect  of  official  duty. 

3.  Unfinished  Business.  —  Upon  the  abolition 
of  certain  courts  it  was  provided  that  their 
"  unfinished  business  "  should  be  transferred 
to  other  courts.  It  was  held  that  a  verdict 
upon  which  judgment  had  not  been  entered  was 
"  unfinished  business."  Foster  v.  Daniels,  39 
Ga.  39. 

4.  Unfit  for  Cultivation.  —  Land  not  capable  of 
producing  a  staple  crop  as  the  result  of  cultiva- 
tion is  unfit  for  cultivation.  Keeran  v.  Allen, 
33  Cal.  547. 

5.  Unforeseen  Emergency.  —  A  statute  provided 
that  appropriations  might  be  made  from  the 
contingent  funds  to  provide  for  deficiencies 
should  lawful  and  unforeseen  emergencies 
happen.  It  was  held  that  the  improvement  of 
parks  by  the  construction  of  roads,  grading, 
etc.,  which  had  been  contemplated  and  put 
off  for  lack  of  funds,  was  not  an  unforeseen 
emergency.  Ampt  v.  Cincinnati,  3  Ohio  Dec. 
62.  1  Ohio  N.  P.  379- 

Unforeseen  Event  —  Fortuitous  or  Irresistible 
Force. —  See  Viterbo  v.  Friedlander,  120  U.  S.  728. 


6.  Uniform,  —  State   Board  of   Assessors  v. 

Central  R.  Co.,  48  N.  J.  L.  290. 
Uniform  and  Universal  Distinguished.  —  See 

Smith  v.  Judge,  17  Cal.  554;  Hellman  v. 
Shoulters,  114  Cal.  136;  Crovatt  v.  Mason,  101 
-  Ga.  246.     See  also  Universal,  post. 

Uniform  Operation.  —  In  Brooks  v.  Hyde,  37 
Cal.  375,  it  was  said  that  by  uniform  opera- 
tion was  meant  "  an  operation  which  is  equal  in 
its  effect  upon  all  persons  or  things  upon  which 
the  law  is  designed  to  operate  at  all."  See 
also  French  v.  Teschemaker,  24  Cal.  544 ;  Bour- 
land  v.  Hildreth,  26  Cal.  256;  McGill  v.  State, 
34  Ohio  St.  240. 

In  Dougherty  v.  Austin,  94  Cal.  633,  it  was 
said :  "  In  Ex  p.  Smith,  38  Cal.  702,  Justice 
Sanderson  said,  referring  to  the  meaning  of 
the  constitution  in  the  use  of  the  words  '  uni- 
form, operation : '  'Its  meaning,  as  has  been 
repeatedly  declared  by  the  highest  judicial 
tribunal  in  the  state,  is  not  that  general  laws 
must  act  alike  on  all  subjects  of  legislation,  or 
upon  all  citizens  and  persons,  but  that  they 
shall  operate  uniformly,  or  in  the  same  man- 
ner, upon  all  persons  who  stand  in  the  same 
category  —  that  is  to  say,  upon  all  persons 
who  stand  in  the  same  relation  to  the  law  in 
respect  to  the  privileges  and  immunities  con- 
ferred by  it  or  the  acts  which  it  prohibits.'  " 
See  also  Smith  v.  Judge,  17  Cal.  554. 

Uniform  Taxation.  (See  also  the  title  Taxa- 
tion, vol.  27,  p.  594  et  seq.)  —  In  Head  Money 
Case,  112  U.  S.  594,  it  was  said:  "The  tax  is 
uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject 
of  it  is  found."  See  also  Nicol  v.  Ames, 
173  U.  S.  521  ;  Patton  v.  Brady,  184  U.  S.  608; 
State  v.  Eastabrook,  3  Nev.  173;  State  v. 
Columbia,  6  S.  Car.  8. 

In  Knowlton  v.  Moore,  178  U.  S.  106,  it  was 
said  :  "  By  the  result  then  of  an  analysis  of 
the  history  of  the  adoption  of  the  constitution 
it  becomes  plain  that  the  words  '  uniform 
throughout  the  United  States '  do  not  signify 
an  intrinsic,  but  simply  a  geographical,  uni- 
formity." 

Uniform  Rules.  —  The  constitution  of  New 
Jersey  provided  that  property  should  be  as- 
sessed for  taxes  under  general  laws  by  uni- 
form rules.  In  construing  this  provision  in 
Vreelanrl  v.  Jersey  City,  43  N.  J.  L.  138,  the 
court  said  :  "  This,  then,  would  seem  to  result, 
that  the  uniform  rules  of  the  constitution 
mean  rules  which  fix  a  common  standard  for 
the  assessment  of  taxes  for  the  state  and  all  its 
political  subdivisions."  See  also  State  Board 
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Definitions. 


UNIMPROVED.  —  See  note  I. 
UNINCLOSED.  —  See  note  2. 

UNINCORPORATED.  (See  also  the  titles  Corporations  (Private),  vol. 
7,  p.  620;  Municipal  Corporations,  vol.  20,  p.  1 123  ;  Societies,  Clubs, 
and  Unincorporated  Associations,  vol.  25,  p.  1129;  Towns  and  Town- 
ships, vol.  28,  p.  277.)  —  See  note  3. 

UNINTERRUPTED.  (See  also  Free,  vol.  14,  p.  528,  note,  and  see  the 
titles  Adverse  Possession,  vol.  1,  p.  787;  Easements,  vol.  10,  p.  397; 
Prescription,  vol.  22,  p.  1 180.)  —  See  note  4. 

UNION.  —  See  note  5. 


of  Assessors  v.  Central  R.  Co.,  48  N.  J.  L. 
290. 

Uniform  and  Equal.  (See  also  Equal  — 
Equally,  vol.  ri,  p.  52.)  — In  Crawford  v.  Linn 
County,  11  Oregon  485,  it  was  said:  "If  the 
rate  of  assessment  and  taxation  be  equal  it  is 
conceived  it  will  be  uniform ;  that  is,  that  no 
meaning  can  be  attached  to  the  word  uni- 
form which  is  not  conveyed  by  the  word 
'  equal.'  " 

1.  Unimproved.  (See  also  the  title  Taxation, 
vol.  27,  p.  676.)  —  Unimproved  has  been  held 
to  be  equivalent  to  "  uncultivated  "  and  "  un- 
seated." Hathaway  v.  Elsbree,  54  Pa.  St.  498  ; 
Preswick  v.  McGrew,  107  Pa.  St.  43  ;  Holloway 
v.  Jones,  143  Pa.  St.  564 ;  Com.  v.  Clark,  157 
Pa.  St.  257,  33  W.  N.  C.  (Pa.)  179. 

2.  Uninclosed. —  In  Beeson  v.  Tice,  17  Ind. 


App.  78,  it  was  held  that  the  public  highway 
was  not  an  uninclosed  piece  of  land. 

3.  Unincorporated  Towns.  —  See  Washoe 
County  v.  Griswold,  23  Nev.  183. 

4.  Uninterrupted  Course.  —  An  act  regulating 
the  practice  of  dentistry  excepted  from  its  pro- 
visions dental  students  during  the  period  of 
their  attendance  upon  a  regular  uninter- 
rupted course  in  a  dental  college.  In  con- 
struing this  provision  in  State  v.  Vandersluis, 
42  Minn.  129,  the  court  said:  "By  regular 
uninterrupted  course  the  act  does  not  mean 
a  course  in  which  there  are  no  vacations,  such 
as  all  scnools  have." 

5.  Trade  Union.  —  See  the  title  Labor  Com- 
binations, vol.  18,  p.  80. 

Union  —  English  Poor  law.  —  See  Machyn- 
lleth Union  v.  Pool,  L.  R.  4  Q.  B.  599. 
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UNION  DEPOTS. 

By  Charles  Porterfield. 

I.  Definition  and  Nature,  138. 

II.  Creation  and  Organization  of  Depot  Companies,  139. 

III.  Powers,  Duties,  and  Liabilities,  140. 

1.  In  General,  140. 

2.  Power  to  Make  Reasonable  Rules  and  Regulations,  140. 

3.  Charges  for  Use  of  Facilities,  141. 

4.  Operation  of  Local  Trains,  141. 

5.  Assaults  by  Servants,  141. 

6.  Taxation,  141. 

IV.  Liabilities  of  Railroads  Using  Depot,  142. 


CROSS-REFERENCE. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  title  STATIONS  {RAILROAD),  vol.  26,  p.  495. 

I.  Definition  and  Nature.  —  A  union  depot  or  union  station  is  one  pro- 
vided for  the  common  use  of  railroads  whose  lines  terminate  in  or  pass  through 
a  city,  town,  or  village; 1  and  it  may  be  a  freight  depot  as  well  as  one  for  the 
reception  and  discharge  of  passengers.58 

Construction  and  Maintenance.  —  Such  depots  or  stations  are  usually  constructed 
and  maintained  by  corporations  organized  for  the  purpose,3  though  in  some 
instances  the  legislature  has  compelled  railroad  companies  operating  lines  of 
railroad  running  into  a  town  or  city  to  erect  and  maintain  union  depots  for 
their  joint  use.4 

Public  Purpose  —  Participation  of  All  Railroads. — The  object  of  the  creation  of 
union  depot  companies  is  not  only  for  the  common  benefit  of  the  railroad 
companies,  but  also  for  the  benefit  of  the  public  by  facilitating  transfer  from 
one  line  of  railroad  to  another;5  and  this  is  usually  expressed  in  the  statutes 
authorizing  the  incorporation  of  such  companies,6  or  in  the  charter  of  the 

1.  Union  Depot  Denned.  —  St.  Paul  Union 
Depot  Co.  v.  Minnesota,  etc.,  R.  Co.,  47  Minn. 


154.  _ 

2.  Freight  as  Well  as  Passengers.  —  Detroit 
Union  R.  Deposit,  etc.,  Co.  v.  Detroit,  88  Mich. 

347. 

3.  See  infra,  this  title,  II.  Creation  and 
Organization  of  Depot  Companies. 

4.  Compelling  Erection  and  Maintenance  of 
Union  Depots.  —  Providence,  etc.,  R.  Co.  v. 
Norwich,  etc.,  R.  Co.,  138  Mass.  277. 

This  power  exists  by  virtue  of  the  reserva- 
tion by  the  legislature  of  the  right  to  amend, 
alter,  or  repeal  the  charters  of  railroad  com- 
panies. Worcester  v.  Norwich,  etc.,  R.  Co., 
109  Mass.  103. 

Place  and  Method  of  Construction.  —  Where  the 
legislature  has  power  to  compel  the  construction 
and  maintenance  of  a  union  depot,  it  may 
designate  the  place  and  method  of  construction. 
Worcester  v.  Railroad  Com'rs,  113  Mass.  161. 

5.  Benefit  of  Public. —  St.  Paul  Union  Depot 


Co.  v.  Minnesota,  etc.,  R.  Co.,  47  Minn.  154,  in 
which  it  was  said  to  be  "  apparent  that  the 
object  sought  to  be  accomplished  [by  the  in- 
corporation of  the  plaintiff]  was  to  bring  all  the 
railroads  whose  lines  of  road  should  enter  the 
city  into  a  legal,  acting,  efficient  combination 
as  a  convenient  and  advantageous  means  of 
providing  and  maintaining  suitable  depot  and 
terminal  facilities  for  the  common  use  of  all 
the  roads,  facilitating  transfers  from  one  line 
of  road  to  another  and  contributing  to  the  con- 
venience and  advantage  both  of  the  railroad 
companies  and  of  the  public." 

6.  Object  and  Nature  Set  Out  in  Statute.  — 
Thus,  the  Missouri  statute  recites  the  purpose 
of  such  corporations  as  "  in  order  to  facilitate 
the  public  convenience  and  safety  in  the  trans- 
mission of  goods  and  passengers  in  and  in  the 
"  neighborhood  of  large  cities,  from  one  railroad 
to  another,  and  to  prevent  the  unnecessary  ex- 
pense, inconvenience,  and  loss  attending  the 
accumulation  of  a  number  of  stations."  Rev. 
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particular  company.1  Consequently,  a  union  depot  company  has  no  right  to 
discriminate  against  any  railroad  company  desiring  to  avail  itself  of  the  depot 
facilities,  but  must  deal  with  all  on  equal  terms,  and  it  is  usually  so  provided 
in  the  charter  or  statute  governing  the  subject.2 

II.  Creation  and  Organization  of  Depot  Companies.  —  In  some  states 
the  statutes  provide  specifically  for  the  creation  of  union  depot  companies,3 
while  in  other  states  such  companies  may  be  organized  under  the  general 
railroad  law;4  and  they  may  be  organized  as  independent  corporations  for 
profit  to  be  realized  by  leasing  privileges  to  railroad  companies,5  or  by  the 
railroad  companies,  not  for  profit  but  for  the  joint  accommodation  and  benefit 
of  the  railroad  companies  concerned,  though  the  organization  is  in  form  a 
separate  and  distinct  corporation.6  And  one  or  more  railroad  companies  may 
own  and  maintain  a  depot  and  lease  the  use  thereof  to  other  railroad  com- 
panies without  the  intervention  of  a  separate  depot  corporation,  in  which  case 
the  rights  and  liabilities  of  the  parties  are  those  merely  of  joint  owners  or 
occupants  of  property.7 

Period  of  Corporate  Existence.  —  The  fact  that  the  period  of  corporate  existence 
authorized  by  law  is  exceeded  in  the  articles  of  incorporation  of  a  union  depot 


Stat.  Mo.  1899,  §  1 1 64.  Compare  the  statutes 
of  other  states. 

1.  Object  and  Nature  Set  Out  in  Charter.  —  St. 

Paul  Union  Depot  Co.  v.  Minnesota,  etc.,  R. 
Co.,  47  Minn.  154. 

2.  Discrimination  Prohibited.  —  In  St.  Paul 

Union  Depot  Co.  v.  Minnesota,  etc.,  R.  Co.,  47 
Minn.  154,  it  was  held  that  where  a  union  depot 
company  had  been  organized  by  existing  railroad 
companies,  a  new  railroad  company  had  the 
right  to  buy  a  proportionate  part  of  the  capital 
stock  of  the  depot  company  at  par,  and  thus 
become  entitled  to  use  the  depot  facilities  on 
equal  terms  with  the  other  railroad  companies, 
though  the  depot  property  had  greatly  increased 
in  value.  This  decision  was  rendered  under  a 
statutory  provision  that  new  railroad  companies 
should  be  entitled  to  acquire  a  proportionate 
part  of  the  stock  of  the  depot  company,  and 
that  there  should  be  no  unjust  discrimination 
against  or  in  favor  of  any  railroad  company 
using  or  desiring  to  use  the  facilities  of  the 
union  depot.  See  also  State  v.  St.  Paul  Union 
Depot  Co.,  42  Minn.  142;  Chicago  G.  W.  R. 
Co.  v.  St.  Paul  Union  Depot  Co.,  68  Minn. 
220.  And  see  generally  the  statutes  providing 
for  the  incorporation  of  union  depot  companies. 

Pending  the  determination  of  the  question  in- 
volved in  St.  Paul  Union  Depot  Co.  v.  Minne- 
sota, etc.,  R.  Co.,  47  Minn.  154,  cited  supra,  this 
note,  the  parties  entered  into  contract  for  the 
payment  of  a  monthly  sum  by  the  railroad  com- 
pany for  the  use  of  the  depot  facilities,  "  to  be 
entirely  without  prejudice  to  the  rights  and 
claims  of  rights  of  the  parties  as  asserted  in 
said  suit,"  and  it  was  held  that  the  payments 
so  made  were  to  be  regarded  as  provisional 
payments  by  the  railroad  company  on  the  depot 
company's  stock,  and  to  be  taken  into  account 
as  such  on  a  final  settlement  to  be  made  when 
the  value  of  the  stock  as  between  the  parties 
should  be  determined  by  the  courts.  Chicago, 
etc.,  R.  Co.  v.  St.  Paul  Union  Depot  Co.,  54 
Minn.  411. 

While  Mixed  Trains  composed  partly  of  freight 
cars  and  partly  of  passenger  cars  cannot  be  de- 
nied reasonable  facilities  for  their  passengers, 

\  1 


yet  they  are  not  entitled  to  the  same  facilities 
as  trains  composed  entirely  of  passenger  cars. 
Chicago  G.  W.  R.  Co.  v.  St.  Paul  Union  Depot 
Co.,  68  Minn.  220. 

Valid  Stipulation  in  Deed  of  Railroad  Company. 

—  It  is  not  against  public  policy  for  a  rail- 
road company,  on  a  grant  to  a  union  depot 
company,  of  certain  lands,  for  the  erection 
thereon  'of  a  depot  building,  to  stipulate  for 
certain  reserved  tracks  for  its  accommodation 
and  for  the  accommodation  of  all  railroads 
using  its  lines.  St.  Paul  Union  Depot  Co.  v. 
St.  Paul,  etc.,  R.  Co.,  35  Minn.  320. 

3.  Statutes  Authorizing  Depot  Companies. - 
Providence,  etc.,  R.  Co.  v.  Norwich,  etc.,  R.  Co., 
1^,8  Mass.  277;  Fort  St.  Union  Depot  Co.  v. 
Railroad  Com'r,  118  Mich.  340.  See  also 
Horner's  Ann.  St.  Ind.,  §  3954  et  seq. ;  Rev.  St. 
Mo.  1899,  §  1164,  and  generally  the  statutes  of 
the  several  states. 

It  has  been  held  that  the  Michigan  statute  is 
not  unconstitutional  in  that  it  confers  the 
power  of  eminent  domain,  but  contemplates 
only  one  union  depot  in  any  city  or  town. 
Fort  St.  Union  Depot  Co.  v.  Morton,  83  Mich. 
265. 

4.  Union  Depots  Organized  Under  Railroad  Law. 

—  State  v,  St.  Paul  Union  Depot  Co.,  42  Minn. 
142. 

5.  Union  Depots  as  Independent  Corporations.  — 

Detroit  Union  R.  Depot,  etc.,  Co.  v.  Detroit, 
88  Mich.  347  ;  Union  Depot  Co.  v.  Chicago,  etc., 
R.  Co.,  113  Mo.  213. 

6.  Union  Depot  Owned  by  Railroad  Companies. 

—  Indianapolis  Union  R.  Co.  v.  Cooper,  6  Ind. 
App.  202  ;  State  v.  St.  Paul  Union  Depot  Co., 
42  Minn.  142;  St.  Joseph  Union  Depot  Co.  v. 
Chicago,  etc.,  R.  Co.,  131  Mo.  291. 

The  St.  Paul  Union  Depot  Company  is  a 
private  corporation,  its  stockholders  being  the 
various  railroad  companies  operating  lines  of 
railroad  running  into  the  city  of  St.  Paul.  St. 
Paul  Union  Depot  Co.  v.  Minnesota,  etc.,  R. 
Co.,  47  Minn.  154. 

7.  Joint  Use  of  Depot. —  Montgomery,  etc.,  R. 
Co.  v.  Thompson,  77  Ala.  448.  And  see  the 
title  Stations  (Railroad),  vol.  26,  p.  518. 
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company  is  not  such  a  noncompliance  with  the  law  as  will  prevent  the  cor- 
poration from  coming  into  existence.  The  statutory  provision  as  to  time  is 
merely  a  limitation,  so  that  the  corporation  cannot,  without  removal,  live 
beyond  the  period  fixed  by  law.1 

III.  Powers,  Duties,  and  Liabilities  —  1.  In  General.  —  The  powers  and 
duties  of  union  depot  companies  are  ordinarily  expressed  in  acts  authorizing 
their  incorporation  or  in  the  charters,2  and  include  the  power  of  eminent 
domain,3  and  generally  the  power  to  make  contracts  and  do  all  other  things 
necessary  to  provide  suitable  depot  accommodations  and  to  transact  the 
business  of  operating  union  depots.4 

Construction  of  Connecting-  Tracks.  —  It  is  obviously  necessary  to  construct  tracks 
connecting  the  various  railroads  to  be  accommodated  with  the  depot  premises, 
and  the  statutes  providing  for  union  depots  expressly  authorize  the  construc- 
tion of  such  tracks.5  Nevertheless,  a  railroad  company  may  not  be  organized 
under  the  guise  of  a  union  depot  company;  but  a  charter  declaring  an  inten- 
tion to  create  a  corporation  "  for  the  purpose  of  locating,  building,  owning, 
and  maintaining  a  union  depot,  *-  *  *  and  for  the  location,  building, 
owning,  and  maintaining  as  many  different  lines  of  railroad  from  said  depot 
*  *  *  as  may  be  necessary  for  the  accommodation  and  use  of  the  different 
railroad  companies,"  has  been  held  not  to  indicate  an  attempt  to  create  an 
ordinary  railroad  company.6 

2.  Power  to  Make  Reasonable  Rules  and  Regulations.  —  Power  to  make  rea- 
sonable rules  and  regulations  governing  the  mode  of  conducting  the  depot 
business  is  also  conferred  on  union  depot  companies  as  a  necessary  incident 
to  the  accomplishment  of  the  purposes  for  which  they  are  created.'  Thus, 
the  rule  requiring  persons  passing  through  the  gates  for  the  purpose  of  taking 
trains  to  exhibit  their  tickets  to  the  gate-keeper  and  to  have  them  punched 
by  him,  and  providing  that  no  passenger  should  be  allowed  to  pass  out  of  any 
gate  after  the  train  indicated  by  his  ticket  had  started,  or  to  board  any  train 
while  in  motion,  is  reasonable,  and  may  be  enforced  by  the  use,  if  necessary, 
of  such  force  as  might  be  reasonably  necessary  to  that  end.8 


1.  Period  of  Corporate  Existence.  —  People  v. 
Cheeseman,  7  Colo.  376. 

2.  Powers  and  Duties  Declared  by  Charter.  — 

See  St.  Paul  Union  Depot  Co.  v.  Minnesota, 
etc.,  R.  Co.,  47  Minn.  154. 

Powers  and  Duties  Declared  by  Statute. —  Thus, 
the  Michigan  statute  enumerates  very  fully  the 
powers  and  duties  of  such  corporations  in  re- 
gard to  the  acquisition  of  real  estate,  the  con- 
struction of  buildings  and  tracks,  and  the  mak- 
ing of  necessary  business  arrangements  with 
railroad  companies  desiring  to  use  the  depot 
facilities.    Comp.  Laws  Mich.  1897,  §  6359. 

3.  Power  of  Eminent  Domain.  —  People  v. 
Cheeseman,  7  Colo.  376 ;  Challiss  v.  Atchison 
Union  Depot,  etc.,  Co.,  45  Kan.  398  ;  Worcester 
v.  Railroad  Com'rs,  113  Mass.  161;  Worcester 
v.  Norwich,  etc.,  R.  Co.,  109  Mass.  103  ;  Fort 
St.  Union  Depot  Co.  v.  Backus,  103  Mich.  556; 
Fort  St.  Union  Depot  Co.  v.  Peninsular  Stove 
Co.,  103  Mich.  637;  Backus  v.  Gartner,  89 
Mich.  209  ;  Fort  St.  Union  7Depot  Co.  v.  Jones, 
83  Mich.  415;  Fort  St.  Union  Depot  Co.  v. 
Morton,  83  Mich.  265 ;  Union  Depot  Co.  v. 
Frederick,  117  Mo.  138,  57  Am.  &  Eng.  R.  Cas. 
656. 

Use  by  One  Railroad  of  Location  of  Another.  — 
The  location  01  line  of  one  company  may  be 
used  by  another  in  order  to  reach  the  depot, 
but  proper  compensation  must  be  allowed  there- 
for.    Providence,  etc.,  R.  Co.  v.  Norwich,  etc., 


R.  Co.,  138  Mass.  277;  Worcester,  etc.,  R.  Co. 
v.  Railroad  Com'rs,  118  Mass.  561.  See  Boston, 
etc.,  R.  Co.  v.  Lowell  R.  Co.,  124  Mass.  368. 

Right  to  Use  Streets. —  Challiss  v.  Atchison 
Union  Depot,  etc.,  Co.,  45  Kan.  398. 

Consent  of  City  Authorities  to  Use  of  Streets.  — 
Union  Depot  Co.  v.  St.  Louis,  76  Mo.  393, 
afhriiiing  8  Mo.  App.  412. 

4.  Powers  and  Duties  in  General.  —  Backus  v. 
Fort  St.  Union  Depot  Co.,  169  U.  S.  557;  Fort 
St.  Union  Depot  Co.  v.  Railroad  Com'r,  118 
Mich.  340  ;  State  v.  St.  Paul  Union  Depot  Co., 
42  Minn.  142 ;  Union  Depot  Co.  v.  Chicago, 
etc.,  R.  Co.,  113  Mo.  213. 

5.  Connecting  Tracks. —  People  v.  Cheeseman, 
7  Colo.  376 ;  Fort  St.  Union  Depot  .  Co.  v. 
Backus,  103  Mich.  556;  State  v.  St.  Paul  Union 
Depot  Co.,  42  Minn.  142.  See  also  the  various 
statutes  providing  for  union  depot  companies. 

6.  Charter  Held  Hot  to  Attempt  Creation  of  Or- 
dinary Railroad  Company.  —  People  v.  Cheese- 
man, 7  Colo.  376. 

7.  Reasonable  Rules  and  Regulations  May  Be 
Prescribed.  —  Chicago  G.  W.  R.  Co.  v.  St.  Paul 
Union  Depot  Co.,  68  Minn.  220  ;  Dickerman  v. 
St.  Paul  Union  Depot  Co.,  44  Minn.  433 ;  St. 
Paul  Union  Depot  Co.  v.  St.  Paul,  etc.,  R.  Co., 
35  Minn.  320. 

8.  Exhibiting  Tickets  to  Gate-keeper.  —  Dicker- 
man  v.  St.  Paul  Union  Depot  Co.,  44  Minn. 
433,  in  which  case  it  was  held  that  the  de- 
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3.  Charges  for  Use  of  Facilities.  —  Where  a  union  depot  is  organized  for 
profit,  or  where  one  railroad  company  owns  and  operates  such  a  depot,  the 
right  to  charge  for  the  use  of  ihe  depot  facilities  is  a  necessary  incident  to 
the  undertaking,  and  the  statutes  generally  confer  the  power  in  express  terms, 
with  various  regulations  as  to  the  amount  of  the  charges  and  the  mode  of 
determining  the  same.1  This  power  is  also  given  to  depot  companies  organ- 
ized by  several  railroad  companies  merely  for  the  joint  accommodation  of 
themselves  and  of  such  other  railroad  companies  as  may  afterwards  be 
admitted  as  members,  but  the  element  of  profit  does  not  exist.  The  charges 
are  made  merely  with  the  view  of  a  proportionate  sharing  of  the  cost  of 
construction  and  the  expenses  of  maintaining  and  operating  the  depot.3 

4.  Operation  of  Local  Trains.  —  The  operation  of  local  and  suburban  trains 
by  a  union  depot  company  on  its  own  tracks  is  within  the  title  of  "  an  act  to 
authorize  the  incorporation  of  companies  for  the  construction  of  union  railroad 
stations  and  depots  with  the  necessary  connecting  tracks  and  the  management 
of  the  same. "  3 

5.  Assaults  by  Servants.  —  The  ordinary  rules  governing  the  liability  of  a 
master  for  the  torts  of.  his  servant  apply  to  union  depot  companies  as  well  as 
to  other  corporations,  and  a  union  depot  company  is  liable  to  a  person  who, 
while  using  the  depot  for  any  lawful  purpose,  as  in  going  to  or  from  the  trains 
as  a  passenger,  or  conducting  other  business  in  connection  with  railroad  traffic, 
is  assaulted  and  beaten  by  an  employee  of  the  depot  company  while  acting 
within  the  scope  of  his  employment.4 

6.  Taxation.  —  Specific  provision  is  sometimes  made  for  the  taxation  of 
union  depot  companies  which  have  been  organized  as  independent  cor- 
porations for  profit,5  but  it  is  competent  for  the  legislature  to  tax  union  depot 
companies  in  the  same  manner  as  railroad  companies,  by  a  statute  providing 
for  the  taxation  of  "  all  companies  operating  railroads."6    In  case,  however, 

fendant  depot  company  was  not  liable  to  the  i  ?y  be  provided  by  law.  Fort  St.  Union  Depot 
plaintiff  where  a  gate-keeper  seized  the  plaintiff  Co.  v.  Railroad  Com'r,  118  Mich.  340. 
who  attempted  to  pass  through  the  gate  with-  The  Michigan  statute  provided  that  union 
out  showing  his  ticket  and  continued  to  hold  depot  companies  should  pay  an  annual  tax  of 
him  until  his  train  had  left,  the  plaintiff  two  and  one-half  per  cent,  on  their  gross  earn- 
meanwhile  persisting  in  refusing  to  show  his  ings,  the  said  tax  to  be  in  lieu  of  all  other 
ticket.  taxes  on  their  property,  except  such  real  estate 

1.  Charges  —  Depot  Company  Organized  for  owned  by  them  as  was  not  actually  occupied  in 
Profit. —  See  the  various  statutes  providing  for  the  exercise  of  their  franchises  and  not  neces- 
the  incorporation  of  union  depot  companies.  sary  for  the  proper  exercise  thereof;  and  within 

Consolidation  of  Railroads  Using  Depot.  —  It  this  provision  it  was  held  that  a  grain  elevator 

has  been  held  that  where  the  lines  of  two  rail-  was  a  necessary  adjunct  to  a  freight  depot,  and 

road  companies  using  the  facilities  of  a  union  was  not  separately  taxable.     Detroit  Union  R. 

depot  company  under  separate  contracts,  were  Depot,  etc.,  Co.  v.  Detroit,  88  Mich.  347. 
afterwards  transferred  to  a  third  corporation,         As  to  the  existing  statute  providing  for  the 

which  had  no  contract  with  the  depot  company,  taxation  of  such  corporations  in  Michigan,  see 

such  third  corporation  was  not  entitled  to  use  (lie  next  following  note. 

the  depot  facilities  without  payment  of  the  8.  Taxation  Under  General  Railroad  Law.  — 
rentals  provided  in  the  contracts  of  both  the  Thus,  the  Michigan  statute  authorizing  the  in- 
original  companies.  St.  Joseph  Union  Depot  corporation  of  union  depot  companies  specifi- 
Co.  v.  Chicago,  etc.,  R.  Co.,  131  Mo.  291.  cally  provided  for  the  taxation  thereof.  After- 

2.  Depot  Company  for  Joint  Accommodation  of  wards  a  general  law  was  enacted,  the  title  of 
Members.  —  State  v.  St.  Paul  Union  Depot  Co.,  which  declared  that  it  was  "  to  fix  the  duties 
42  Minn.  142.  and    liabilities    of    all    *    *    *  corporations 

3.  Authority  to  Operate  Local  Trains.  —  Fort  owning  or  operating  any  railroad  in  this  state." 
St.  Union  Depot  Co.  v.  Morton,  83  Mich.  and  this  act  contained  a  provision  for  the  taxa- 
265.  tion   of   "  every  railroad   company  and  union 

4.  Liability  for  Assaults  by  Employees  —  In-  railroad  station  and  depot  company  owning  or 
dianapolis  Union  R.  Co.  v.  Cooper,  6  Ind.  App.  operating  any  railroad."  It  was  held  that  such 
202;  Dean  v.  St.  Paul  Union  Depot  Co..  41  statute  contained  but  one  subject,  namely,  the 
Minn.  360.  taxation    of   corporations   operating  railroads, 

5.  Taxation  —  Companies  Organized  for  Profit.  and  that  such  subject  was  sufficiently  expressed 
—  A  union  depot  company  which  is  an  inde-  in  the  title,  since  a  union  depot  company  is 
pendent  corporation  may  be  taxed  according  one  which  operates  a  railroad.  Fort  St.  Union 
to  its  track  mileage,  or  in  any  other  way  as  Depot  Co.  v.  Railroad  Com'r,  118  Mich.  340, 
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of  a  union  depot  company  organized  by  several  railroad  companies  not  for 
profit,  but  for  their  joint  accommodation  and  use,  it  has  been  held  that  the 
imposition  of  a  percentage  on  the  gross  earnings  of  all  such  railroad  com- 
panies in  lieu  of  taxes  on  all  property  held  and  used  by  them  for  railway 
purposes,  included  the  depot  property,  and  that  therefore  such  depot  company 
could  not  be  required  to  pay  as  taxes  a  percentage  on  its  gross  earnings, 
because  in  that  case  there  would  be  double  taxation.1 

IV.  Liabilities  of  Railroads  Using  Depot.  —  In  regard  to  such  general 
matter  as  the  handling  of  baggage,  sale  of  tickets,  etc.,  a  depot  company 
acts  as  the  agent  of  the  various  railroad  companies  using  the  depot.3  There- 
fore, where  baggage  is  lost  or  injured  through  the  fault  of  a  depot  company, 
the  railroad  company  over  whose  line  the  passenger  was  traveling  may  be 
held  liable  for  the  resulting  damage.3 

Person  Injured  by  Defects  in  Depot  Premises.  —  A  railroad  company  which  uses  the 
facilities  of  a  union  depot  is  an  occupant  of  the  depot  premises  without  regard 
to  the  nature  of  its  contract  or  arrangement  with  the  depot  company,  and 
the  duty  rests  on  such  railroad  company  as  between  it  and  its  patrons  to  see 
that  the  depot  premises  are  safe.4 

The  Principle  here  involved  is  that  a  common  carrier  cannot  by  means  of  any 
contract  for  the  operation  of  its  means  of  transportation  relieve  itself  from 
liability  for  violation  of  contracts,  or  the  public  law,  or  for  torts  committed 
by  persons  with  whom  it  specially  contracts.5 

UNITARIAN.  —  Unitarians  are  defined  as  a  class  of  religionists  who  hold 
to  the  personal  unity  of  God  in  opposition  to  the  doctrine  of  the  Trinity.6 
UNITE.  —  See  note  7. 


1.  Union  Depot  Maintained  by  Railroad  Com- 
panies for  Joint  Use  —  Double  Taxation.  —  State 
7'.  St.  Paul  Union  Depot  Co.,  42  Minn.  142. 

2.  Depot  Company  as  Agent  of  Railroad  Com- 
panies. —  Jacobs  v.  Tutt,  33  Fed.  Rep.  412. 

Representations  of  Depot  Ticket  Agent.  —  In 
Turner  v.  Great  Northern  R.  Co.,  15  Wash. 
213,  it  was  held  that  a  ticket  seller  in  a  union 
depot  whose  business  is  to  sell  tickets  over 
various  lines  of  railway  whose  trains  enter  and 
depart  therefrom  is  such  an  agent  of  any  com- 
pany furnishing  tickets  to  be  sold  there,  which 
are  accepted  by  the  conductors  of  its  trains  as 
its  tickets,  and  that  the  company  is  bound  by 
any  of  the  declarations  of  such  ticket  seller  as 
to  the  running  of  its  trains. 

Service  of  Process  Under  a  statute  authoriz- 
ing process  against  a  railroad  company  to  be 
served  on  an  "  acting  agent,"  such  service  may 
be  made  on  a  ticket  agent  at  a  union  depot  used 
by  the  railroad  company.  The  word  "  agent," 
as  used  in  the  statute,  does  not  refer  merely  to 
an  agency  arising  from  a  contract  of  employ- 
ment, but  to  such  as  arises  from  the  actual 
performance  of  the  duties  of  an  agent  for  the 
railroad  company,  though  the  person  perform- 
ing such  services  is  hired  by  and  under  the 
control  of  the  depot  company.  Hillary  v.  Great 
Northern  R.  Co.,  64  Minn.  361. 

3.  Liability  in  Respect  to  Baggage.  —  Jacobs 
v.  Tutt,  33  Fed.  Rep.  412. 

4.  Railroad  Company  Held  Liable  for  Defective 
Depot  Premises.  —  Herrman  v.  Great  Northern 
R.  Co.,  27  Wash.  472. 

5.  Principle  of  Liability.  —  Herrman  v.  Great 


Northern  R.  Co.,  27  Wash.  472.  And  see 
generally  the  title  Carriers  of  Passengers,  vol. 
5,  p.  615  et  seq. 

6.  Unitarian. —  Hale  v.  Everett,  53  N.  H.  92. 
See  also  Drummond  v.  Atty.-Gen.,  2  H.  L.  Cas. 
837;  Atty.-Gen.  v.  Dublin,  38  N.  H.  545. 

7.  Unite  —  Railroads.  (See  also  the  title 
Consolidation  of  Corporations,  vol.  6,  p.  800.) 
—  In  Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  it  was  said:  "By  the  Act  of  March 
7,  1854,  the  company  was  given  power  to 
unite  their  road  with  any  other  road  connect- 
ing therewith  upon  such  conditions  as  the  two 
companies  might  agree  upon.  As  we  have  fre- 
quently held  that  a  power  to  connect  or  unite 
with  another  road  refers  merely  to  a  physical 
connection  of  the  tracks,  and  does  not  author- 
ize the  purchase  or  even  the  lease  of  such  road, 
or  any  union  of  their  franchises,  it  is  evident 
that  this  act  is  no  authority  for  the  proposed 
consolidation.  Atchison,  etc.,  R.  Co.  v.  Denver, 
etc.,  R.  Co.,  110  U.  S.  667;  Pennsylvania  R. 
Co.  v.  St.  I.ouis,  etc.,  R.  Co.,  118  U.  S.  290; 
Oregon  R.,  etc.,  Co.  v.  Oregonian  R.  Co.,  130 
U.  S.  1  ;  St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute, 
etc.,  R.  Co.,  145  U.  S.  393;  Tippecanoe  County 
v.  Lafayette,  etc.,  R.  Co.,  50  Ind.  110.  The 
important  power  to  purchase  or  consolidate 
with  another  line  cannot  be  inferred  from  any 
such  indefinite  language  as  '  to  unite  or  con- 
nect with  such  road." 

Lease.  —  The  authority  to  unite  with  an- 
other road   does   not  authorize   the   lease  of 
another  road.    St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  *t  Co.,  145  U.  S.  393. 
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By  George  Edward  Sullivan. 

I.  Definition,  146. 

1.  Generally,  146. 

2.  Meaning  of  Term  as  Employed  in  Federal  Constitution,  146.  v 

a.  Internal  Affairs,  146. 

b.  External  Affairs,  147. 

II  Origin  and  Creation,  147. 

III.  National  Character  —  Extent  and  Limitation  of  Powers,  148. 

IV.  Prerogatives  —  Public  Policy,  150. 

1.  Generally,  150. 

2.  No  Prerogatives  Except  for  Public  Good,  150. 

3.  Maxim  "  King  Can  Do  No  Wrong  "  Not  Applicable  in  United  States, 

151- 

4.  Application  of  Rule  that  King  Is  Not  Bound  by  Acts  of  Parliament,  151. 

5.  United  States  Not  Entitled  to  Free  Use  of  Patented  Inventions,  151. 

6.  Exemption  from  Taxation,  152. 

7.  Priority  as  Creditor,  152. 

a.  Generally,  152. 

b.  Debts  of  Insolvents,  Living  or  Dead,  152. 

c.  Pre-existing  Liens,  154. 

d.  Insolvent  Corporations,  154. 

e.  Interest  of  Insolvent  Debtor  in  Partnership,  154. 

f.  Debt  of  United  States  Not  a  Lien,  155. 

g.  Debts  Payable  in  Future  Entitled  to  Priority,  155. 

h.  Bankruptcy  Act  of  i8g8,  155. 

8.  Liability  to  Be  Sued,  155. 

p.  Laches  and  Limitations,  156. 

a.  Applicability  of  Doctrine  of  Laches,  156. 

(1)  General  Rule,  156. 

(2)  Qualifications  of  General  Rule,  156. 

(a)  Diligence  Essential  Element  of  Contract,  156. 

(b)  Lapse  of  Time  as  Affecting  Probative  Force  of  Evi- 

dence, 156. 
(V)  Diligent  Prosecution  of  Suit,  157. 

b.  Limitation  of  Actions,  157. 

(1)  In  General,  157. 

(2)  Right  to  Take  Benefit  of  Statute,  157. 

(3)  Want  of  Equity  in  Claim  of  Government,  158. 

(4)  Claims  Assigned  to  Government,  158. 

c.  District  of  Columbia  Not  Entitled  to  Prerogatives,  158. 

V.  Officers  and  Other  Agents,  158. 

1.  In  General,  158. 

2.  Office  and  Employment  Distinguished,  159. 

3.  United  States  Officers,  159. 

a.  Definition,  150. 

b.  Eligibility,  159. 

c.  Appointment,  159. 

d.  Removal  and  Suspension,  160. 

4.  Agents  as  Distinguished  from  Officers,  161. 
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1.  Definition  —  1.  Generally.  —  The  United  States  may  be  properly  de- 
fined as  the  republic  whose  organic  law  is  the  Constitution  adopted  by  the 
people  of  the  thirteen  states  which  declared  their  independence  of  the  govern- 
ment of  Great  Britain  on  the  fourth  of  July,  in  the  year  1776. 1  It  should  be 
added,  however,  that  the  term  is  employed  in  a  variety  of  senses.  Sometimes 
it  designates  the  whole  country  subject  to  the  jurisdiction  of  the  Federal  gov- 
ernment. It  is  often  used  adjectively  as  descriptive  of  that  which  emanates 
from,  pertains  or  belongs  to  the  general  or  national  government,  as  in  the 
phrases  "  United  States  bonds,"  "  United  States  currency,"  "  United  States 
marshal."  And  at  times  it  is  employed  to  designate  the  states  composing 
the  American  Union,  separately  considered,  as  in  the  expression  "  one  of  the 
United  States. "  2 

2.  Meaning  of  Term  as  Employed  in  Federal  Constitution  —  a.  Internal 
Affairs.  —  We  have  already  seen  that  the  term  "  state,"  as  employed  in  the 
Federal  Constitution,  does  not  apply  either  to  the  District  of  Columbia,  to  a 
territory,  or  to  an  Indian  tribe  or  nation.3  It  is  also  true  that  the  Constitution 
was  adopted  by  the  people  of  the  states  which  had  united  together  for  the 
purpose  of  establishing  the  United  States.4  But  it  by  no  means  follows  that 
the  expressions  "  states  united  "  and  "  United  States  "  are  interchangeable. 
It  was  held  by  the  Supreme  Court  at  a  very  early  day  that  the  term  "  United 
States,"  even  when  employed  in  our  internal  affairs,  designated  "  our  great 
republic,  which  is  composed  of  states  and  territories."  5  But  the  Supreme 
Court  has  recently  departed  from  this  early  doctrine,  and  held  that,  in  our 
internal  affairs,  the  term  "  United  States  "  must  not  be  understood  as  includ- 
ing any  territory  which  is  merely  appurtenant  to  the  United  States,  but  as 
embracing  only  those  states  whose  people  united  to  form  the  Constitution,  as 
also  such  other  states  as  are  or  shall  be  admitted  to  the  Union  on  an  equality 
with  them,  and  such  territory  as  is  incorporated  into  and  forms  a  part  of  the 
United  States.6    In  no  sense,  however,  can  territory  which  has  been  acquired 

1.  Bouvier's  Law  Diet.   (Rawle's  Revision).  Union;  and  the  debts  due  by  them  are  not  to 

United  States  Not  a  Mere  Compact  or  Confederacy.  be  treated  like  the  debts  of  a  private  debtor, 

—  "  The  doctrine  so  long  contended  for,  that  the  which  constitute  local  assets  in  his  own  dom- 

Federal  Union  was  a  mere  compact  of  states,  icil."    Vaughan  v.  Northup,  15  Pet.  (U.  S.)  1. 

and  that  the  states,  if  they  chose,  might  annul  See  also  Mackey  v.  Coxe,  18  How.  (U.  S.)  105; 

or  disregard  the  acts  of  the  national  legislature,  Wyman  v.  Halstead,  109  U.  S.  657;  In  re  Coit, 

or  might  secede  from  the  Union  at  their  pleas-  3  App.  Cas.  (D.  C.)  246;  King  v.  U.  S.,  27  Ct. 

ure,  and  that  the  general  government  had  no  CI.  529 ;  and  the  title  Executors  and  Admin- 

povver  to  coerce  them  into  submission  to  the  istrators,  vol.  11,  p.  765. 

Constitution,  should  be  regarded  as  definitely  2.  Anderson's  Law  Diet. ;  Abbott's  Law  Diet, 

and  forever  overthrown."  Legal  Tender  Cases,  3.  See  the   title   States,   vol.   26,   p.  465. 

12  Wall.  (U.  S.)  555.  "  Neither  of  them   [territories  or  District  of 

The  government  of  the  United  States  is  not  Columbia]  is  a  '  state  '  in  the  sense  in  which 

a   compact  between   the  several   states,   from  that  term  is  used  in  the  Constitution."  New 

which  any  state  may  withdraw  at  pleasure,  with  Orleans  v.  Winter,  1  Wheat.  (U.  S.)  91.  See 

or  without  cause.    U.  S.  v.  Cathcart,  1  Bond  also  Hepburn  v.  Ellzey,  2  Cranch  (U.  S.)  445; 

(U.  S.)  556,  25  Fed.  Cas.  No.  14,756;  Charge  Hooe  v.  Jamieson,  166  U.  S.  395. 

to  Grand  Jury,  1  Sprague  (U.  S.)  602,  30  Fed.  4.  See  infra,  this  title,  II.  Origin  and  Crea- 

Cas.  No.  18,273.  Hon. 

United  States  as  a  Body  Corporate.  — "  From  5.  "  Does  this  term  designate  the  whole,  or 

the  moment  of  their  association,  the  United  any  particular  portion  of  the  American  empire  ? 

States  necessarily  became  a  body   corporate ;  Certainly  this  question  can  admit  of  but  one 

for  there  was  no  superior  from  whom  that  char-  answer.    It  is  the  name  given  to  our  great  re- 

acter  could  otherwise  be  derived."    Respublica  public,  which  is  composed  of  states  and  terri- 

v.  Sweers,  1  Dall.  (Pa.)  42.    See  also  Dixon  v.  tories.    The  Listrict  of  Columbia,  or  the  terri- 

U.  S.,  1  Brock.  (U.  S.)  177;  U.  S.  v.  Maurice,  tory  west  of  the  Missouri,  is  not  less  within  the 

2  Brock.  (U.  S.)  96.  United    States    than    Maryland    or  Pennsyl- 

United  States  in  Sovereign  Capacity,  Have  No  vania."    Chief    Justice    Marshall  accordingly 

Particular  Place  of  Bomicil. — "  The  debts  due  from  held  the  District  of  Columbia  to  be  a  part  of 

the  government  of  the  United  States  have  no  the  United  States.    Loughborough  v.  Blake,  5 

locality  at  the  seat  of  government.   The  United  Wheat.  (U.  S.)  317. 

States,  in  their  sovereign  capacity,  have  no  par-  6.  Downes  v.  Bidwell,  182  U.  S.  244;  Dooley 

ticular  place  of  domicil,  but  possess,  in  contem-  v.  U.  S.,  183  U.  S.  151,  holding  the  island  of 

plation  of  law,   an   ubiquity   throughout   the  Porto  Rico  to  be  no  part  of  the  United  States, 
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by,  and  is  in  the  possession  of,  the  United  States,  though  held  as  "  appurte- 
nant thereto  instead  of  being  immediately  incorporated  therein,  be  termed 
a  "  foreign  country."1  On  the  contrary,  vessels  engaged  in  trade  between 
the  ports  of  such  "  appurtenant  "  territory  and  the  ports  of  the  United  States 
may  be  said  to  be  engaged  in  the  "  coasting  trade"  of  the  United  States.2 

b.  External  Affairs.  —  The  term  "United  States"  has  a  broader 
meaning  in  our  dealings  with  foreign  sovereignties,  and  includes  all  territories 
subject  to  the  jurisdiction  of  the  Federal  government,  wherever  located.3 
The  national  motto  E  pluribus  unum  expresses  the  true  nature  of  that  com- 
posite body  which  foreign  nations  regard  and  treat  with  in  all  their  communi 
cations  with  the  United  States.  No  state  or  territory  can  enter  into  a 
treaty,  nor  make  a  compact  with  any  foreign  nation.  To  foreigners  the 
United  States  present  a  compact,  unit,  an  undivided  sovereignty.4 

II.  Origin  and  Creation.  —  The  history  of  the  American  nation  is  distinct 
in  its  individuality.  In  this  country,  the  people  are  the  fountain  of  sov- 
ereignty.5 On  the  severance  of  their  relations  with  the  government  of  Great 
Britain,  the  prerogatives  of  the  Crown  and  the  powers  of  Parliament  devolved 
on  them  in  their  sovereign  capacity  as  a  free  people.6  At  the  time  of  the 
Declaration  of  Independence,  the  people  had  already  united  into  regular 


but  to  constitute  territory  "  appurtenant  " 
thereto. 

In  neither  of  these  cases  does  the  Supreme 
Court  assert  that  the  terms  "  United  States " 
and  "  states  united "  are  synonymous,  but,  on 
the  contrary,  recognizes  the  District  of  Colum- 
bia to  be  a  part  of  the  United  States  in  virtue 
of  the  fact  that  it  had  been  incorporated 
therein. 

In  Downes  v.  Bidwell,  182  U.  S.  261,  Justice 
Brown  made  use  of  the  following  language : 
"  Indeed,  it  would  have  been  a  fanciful  con- 
struction to  hold  that  territory  which  had  been 
once  a  part  of  the  United  States  ceased  to  be 
such  by  being  ceded  directly  to  the  federal  gov- 
ernment." 

1.  Territory  Acquired  by  United  States  Not  a 
"Foreign  Country."  —  De  Lima  v.  Bidwell,  182 

U.  S.  194,  in  which  Porto  Rico  was  held  not  to  be 
a  "  foreign  country."  The  court  reviewed  all  the 
former  decisions  on  the  subject,  and  concluded: 
"  From  this  resume  of  the  decisions  of  this 
court,  the  instructions  of  the  executive  depart- 
ments, and  the  above  Act  of  Congress,  it  is 
evident  that,  from  1803,  the  date  of  Mr.  Gal- 
latin's letter,  to  the  present  time,  there  is  not 
a  shred  of  authority,  except  the  dictum  in  Flem- 
ing v.  Page,  9  How.  (U.  S.)  603  (practically 
overruled  in  Cross  v.  Harrison,  16  How.  (U. 
S.)  164),  for  holding  that  a  district  ceded  to  and 
in  the  possession  of  the  United  States  remains 
for  any  purpose  a  foreign  country.  Both  these 
conditions  must  exist  to  produce  a  change  of 
nationality  for  revenue  purposes.  Possession  is 
not  alone  sufficient,  as  was  held  in  Fleming  v. 
Page,  9  How.  (U.  S.)  603,  nor  is  a  treaty  ced- 
ing such  territory  sufficient  without  a  surrender 
of  possession."  See  also  Goetze  v.  U.  S.,  182 
U.  S.  221,  holding  Porto  Rico  and  the  Hawaiian 
Islands  not  to  be  "  foreign  countries  " ;  and 
Fourteen  Diamond  Rings  v.  U.  S.,  183  U.  S. 
176,  holding  the  Philippine  Islands  not  to  be 
a  "  foreign  country." 

2.  Huus  v.  New  York,  etc.,  Steamship  Co., 
182  U.  S.  392. 

3.  In  Dealings  with  Foreign  Sovereignties.  — 
Downes  v.  Bidwell,  182  U.  S.  263,  in  which 


(after  reviewing  the  case  of  Geofroy  v.  Riggs, 
133  U.  S.  271)  the  court  said:  "This  case 
may  be  considered  as  establishing  the  principle 
that,  in  dealing  with  foreign  sovereignties,  the 
term  '  United  States'  has  a  broader  meaning 
than  when  used  in  the  Constitution,  and  in- 
cludes all  territories  subject  to  the  jurisdic- 
tion of  the  federal  government,  wherever 
located.  In  its  treaties  and  conventions  with 
foreign  nations  this  government  is  a  unit. 
This  is  so  not  because  the  territories  com- 
prised a  part  of  the  government  established 
by  the  people  of  the  states  in  their  Con- 
stitution, but  because  the  federal  government 
is  the  only  authorized  organ  of  the  territories, 
as  well  as  of  the  states,  in  their  foreign  rela- 
tions. By  art.  I.,  §  10,  of  the  Constitution,  '  no 
state  shall  enter  into  any  treaty,  alliance,  or 
confederation,  *  *  *  or  enter  into  any 
agreement  or  compact  with  another  state,  or 
with  a  foreign  power.'  It  would  be  absurd  to 
hold  that  the  territories,  which  are  much  less 
independent  than  the  states,  and  are  under  the 
direct  control  and  tutelage  of  the  general  gov- 
ernment, possess  a  power  in  this  particular 
which  is  thus  expressly  forbidden  to  the  states." 

4.  Bouv.  L.  Diet.  (Rawle's  Revision)  ; 
Chinese  Exclusion  Case,  130  U.  S.  581  ;  Fong 
Yue  Ting  v.  U.  S.,  149  U.  S.  711. 

5.  Sovereignty  Emanates  from  Peonle.  —  John- 
son v.  M'lntos'h,  8  Wheat.  (U.  S.)  584. 

"  When  we  consider  the  nature  and  theory  of 
our  institutions  of  government,  the  principles 
upon  which  they  are  supposed  to  rest,  and  re- 
view the  history  of  their  development,  we  are 
constrained  to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of  purely 
personal  and  arbitrary  power.  Sovereignty  it- 
self is,  of  course,  not  subject  to  law,  for  it  is 
the  author  and  source  of  law  ;  but  in  our  sys- 
tem, while  sovereign  powers  are  delegated  to 
the  agencies  of  government,  sovereignty  itself 
remains  with  the  people,  by  whom  and  for 
whom  all  government  exists  and  acts."  Yick 
Wo  v.  Hopkins,  118  U.  S.  356. 

6.  Johnson  v.  M'Intosh,  8  Wheat.  (U.  S.) 
S84. 
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communities  understate  governments,  and  to  these  governments  had  confided 
such  of  their  sovereign  powers  as  they  cared  to  intrust  out  of  their  own  hands. 
The  union  of  these  states,  however,  was  not  brought  about  in  any  artificial  or 
arbitrary  manner.  It  began  among  the  colonies,  and  grew  out  of  common 
origin,  mutual  sympathies,  kindred  principles,  similar  interests,  and  geo- 
graphical relations.1  It  was  confirmed  and  strengthened  by  the  necessities 
of  war,  and  received  definite  form  and  character  and  sanction  in  the  year 
l777  by  the  union  of  the  thirteen  colonies  of  Great  Britain  in  "certain  Articles 
of  Confederation  and  Perpetual  Union,"  the  first  one  of  which  declared  that 
"  the  stile  of  this  confederacy  shall  be  the  United  States  of  America."  Each 
member  of  the  confederacy  was  denominated  a  state,  and,  since  the  state 
governments  were  but  trustees  acting  under  a  derived  authority,  and  had  no 
power  to  delegate  what  was  delegated  to  them,  no  attempt  was  made  to 
invest  this  confederate  government  with  any  powers  by  which  it  could  act 
on  the  people  themselves,  but  they  were  content  to  have  the  powers  of  govern- 
ment effective  only  on  the  states.2  These  Articles  of  Confederation  were 
found  to  be  inadequate  to  the  exigencies  of  the  country,  and  in  the  year  1787 
the  Constitution  was  ordained  and  established  "  to  form  a  more  perfect 
union,"  by  substituting  a  national  government,  acting  with  ample  power 
directly  on  the  citizens.3  And,  in  order  that  the  national  government  might 
be  invested  with  the  requisite  power  directly  on  the  people,  the  Constitution 
was  ratified,  not  by  the  states  composing  the  confederate  government,  but  by 
the  people  of  the  states  composing  the  confederate  government.4  The 
national  government,  by  virtue  of  this  Constitution,  became  an  indissoluble 
unity.5 

III.  National  Character  —  Extent  and  Limitation  of  Powers.  —  The 

United  States  is  not  only  a  government,  but  it  is  a  national  government,  and 
the  only  government  in  this  country  that  has  the  character  of  nationality.6 


1.  Union  Not  Artificial.  —  Texas  v.  White,  7 
Wall.  (U.  S.)  725. 

2.  Nature  of  Original  Confederation  — Lane 
County  v.  Oregon,  7  Wall.  (U.  S.)  76 ;  Texas 
v.  White,  7  Wall.  (U.  S.)  700;  Downes  v.  Bid- 
well,  182  U.  S.  244.  See  also  Martin  v. 
Hunter,  1  Wheat.  (U.  S.)  332. 

3.  Lane  County  v.  Oregon,  7  Wall.  (U.  S.) 
76;  In  rc  Debs,  158  U.  S.  578.  See  also  Cohens 
v.  Virginia,  6  Wheat.  (U.  S.)  416.  "And 
when  these  Articles  were  found  to  be  inade- 
quate to  the  exigencies  of  the  country,  the  Con- 
stitution was  ordained  '  to  form  a  more  perfect 
Union.'  "  Texas  v.  White,  7  Wall.  (U.  S.) 
725. 

4.  Constitution  Ratified  by  People  and  Not  by 

States. —  "The  government  of  the  Union  then 
is  emphatically  and  truly  a  government  of  the 
people.  In  form  and  in  substance  it  emanates 
from  them.  Its  powers  are  granted  by  them, 
and  are  to  be  exercised  directly  on  them,  and 
for  their  benefit."  M'Culloch  v.  Maryland,  4 
Wheat.  (U.  S.)  404. 

"  Both  the  states  and  the  United  States  ex- 
isted before  the  Constitution.  The  people 
through  that  instrument  established  a  more 
perfect  Union  by  substituting  a  national  gov- 
ernment, acting  with  ample  power  directly  upon 
the  citizens,  instead  of  the  Confederate  govern- 
ment, which  acted  with  powers,  greatly  re- 
stricted, only  upon  the  states."  Lane  County 
v.  Oregon.  7  Wall.  (U.  S.)  76.  See  also 
Downes  v.  Bid  well,  182  U.  S.  244. 

5.  "  The  Constitution  was  ordained  '  to  form 
a  more  perfect  Union.'    It  is  difficult  to  con- 


vey the  idea  of  indissoluble  unity  more  clearly 
than  by  these  words.  What  can  be  indis- 
soluble if  a  perpetual  Union,  made  more  per- 
fect, is  not?"  Texas  v.  White,  7  Wall.  (U.  S.) 
725.  See  also  Legal  Tender  Cases,  12  Wall. 
(U.  S.)  555;  U.  S.  v.  Cathcart,  1  Bond  (U.  S.) 
556,  25  Fed.  Cas.  No.  14,756;  Charge  to  Grand 
Jury,  1  Sprague  (U.  S.)  602,  30  Fed.  Cas.  No. 
18,273. 

6.  United  States  a  National  Government.  — 
Legal  Tender  Cases,  12  Wall.  (U.  S.)  555  1 
Fong  Yue  Ting  v.  U.  S.,  149  U.  S.  706 ;  In  re 
Debs,  158  U.  S.  579. 

"  That  the  United  States  form,  for  many,  and 
for  most  important  purposes,  a  single  nation, 
has  not  yet  been  denied.  In  war,  we  are  one 
people.  In  making  peace,  we  are  one  people. 
In  all  commercial  regulations,  we  are  one  and 
the  same  people.  In  many  other  respects  the 
American  people  are  one ;  and  the  government 
which  is  alone  capable  of  controlling  and  man- 
aging their  interests  in  all  these  respects  is  the 
government  of  the  Union.  It  is  their  govern- 
ment, and  in  that  character  they  have  no  other." 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.)  413.  See 
also  Lane  County  v.  Oregon,  7  Wall.  (U.  S.) 
71- 

"  While  under  our  Constitution  and  form  of 
government  the  great  mass  of  local  matters  is 
controlled  by  local  authorities,  the  United 
States,  in  their  relation  to  foreign  countries 
'  and  their  subjects  or  citizens,  are  one  nation, 
invested  with  powers  which  belong  to  inde- 
pendent nations,  the  exercise  of  which  can  be 
invoked  for  the  maintenance  of  its  absolute  in- 
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The  several  states  exist  only  for  local  interests,1  although  in  caring  for  those 
local  interests  their  jurisdiction  is  supreme.2  Within  the  sphere  of  action 
confided  to  it  by  the  Constitution,  the  government  of  the  United  States  is 
supreme  and  paramount,3  and  may,  by  means  of  physical  force,  execute  on 
every  foot  of  American  soil  the  powers  and  functions  that  belong  to  it.4 

Contracts  Between  United  States  and  Individual  States.  — -Though  the  national  govern- 
ment within  its  sphere  of  action  is  supreme,  yet,  since  the  United  States  is 
not,  as  to  the  states,  a  foreign  nation,5  valid  contract  obligations  may  be 
entered  into  between  the  national  government  and  the  individual  states.6 

Constitutional  Orbit.  —  The  government  of  the  United  States  was  born  of  the 
Constitution,  and  all  powers  which  it  enjoys  or  may  exercise  must  be  detived 
either  expressly  or  by  implication  from  that  instrument.  When  we  say  that 
the  United  States  is  supreme,  we  mean  nothing  more  than  that  it  is  supreme 
under  the  Constitution,  confined  to  its  constitutional  orbit.7 


dependence  and  security  throughout  its  entire 
territory.  The  powers  to  declare  war,  make 
treaties,  suppress  insurrection,  repel  invasion, 
regulate  foreign  commerce,  secure  republican 
governments  to  the  states,  and  admit  subjects 
of  other  nations  to  citizenship,  are  all  sover- 
eign powers,  restricted  in  their  exercise  only  by 
the  Constitution  itself  and  considerations  of 
public  policy  and  justice  which  control,  more 
or  less,  the  conduct  of  all  civilized  nations." 
Chinese  Exclusion  Case,  130  U.  S.  604. 

1.  States  Held  to  Exist  for  Local  Purposes  Only. 
—  Chinese  Exclusion  Case,  130  U.  S.  606. 

2.  Supremacy  of  State  Jurisdiction  Witt  in 
Sphere.  —  Lane  County  v.  Oregon,  7  Wall.  (U. 
S.)  76;  Ex  p.  McNiel,  13  Wall.  (U.  S.)  240; 
Chicago,  etc.,  R.  Co.  v.  Fuller,  17  Wall.  (U.  S.) 
568;  Chinese  Exclusion  Case,  130  U.  S.  606. 

3.  Paramount  Power  of  United  States.  —  Mar- 
tin v.  Hunter,  1  Wheat.  (U.  S.)  326;  An- 
derson v.  Dunn,  6  Wheat.  (U.  S.)  225  ;  U.  S. 
V.  Marigold,  9  How.  (U.  S.)  568;  Pacific  Ins. 
Co.  v.  Soule,  7  Wall.  (U.  S.)  444;  Hepburn  v. 
Griswold,  8  Wall.  (U.  S.)  611;  Collector  v. 
Day,  11  Wall.  (U.  S.)  124;  Legal  Tender 
Cases,  12  Wall.  (U.  S.)  534. 

"  If  any  one  proposition  could  command  the 
universal  assent  of  mankind  we  might  expect  it 
would  be  this  —  that  the  government  of  the 
Union,  though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action.  This  would  seem 
to  result  necessarily  from  its  nature.  It  is  the 
government  of  all ;  its  powers  are  delegated  by 
all ;  it  represents  all,  and  acts  for  all."  Chief 
Justice  Marshall,  in  M'Culloch  v.  Maryland,  4 
Wheat.  (U.  S.)  405. 

"  The  United  States  are  a  nation,  whose 
powers  of  government,  legislative,  executive, 
and  judicial,  within  the  sphere  of  action  con- 
fided to  it  by  the  Constitution,  are  supreme  and 
paramount."    In  re  Quarles,  158  U.  S.  535. 

4.  "  America  has  chosen  to  be  in  many  re- 
spects, and  to  many  purposes,  a  nation  ;  and 
for  all  these  purposes  her  government  is  com- 
plete ;  to  all  these  objects  it  is  competent.  The 
people  have  declared  that  in  the  exercise  of  all 
powers  given  for  these  objects  it  is  supreme. 
It  can,  then,  in  effecting  these  objects,  legiti- 
mately control  all  individuals  or  governments 
within  the  American  territory."  Cohens  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  414,  quoted  with  ap- 
proval in  Chinese  Exclusion  Case,  130  U.  S. 
605. 


"  We  hold  it  to  be  an  incontrovertible  prin- 
ciple that  the  government  of  the  United  States 
may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every  foot 
of  American  soil  the  powers  and  functions  that 
belong  to  it."  Ex  p.  Siebold,  100  U.  S.  395. 
See  also  In  re  Debs,  158  U.  S.  578. 

5.  United  States  Not  a  Foreign  Nation  as  to  tl  e 
States.  —  Matter  of  League  Island,  1  Brews. 
(Pa.)  526. 

6.  Contracts  Between  United  States  and  Indi- 
vidual State.  —  "  In  their  relation  to  the  gen- 
eral government,  the  states  of  the  Union  stand 
in  a  very  different  position  from  that  which 
they  hold  to  foreign  governments.  Though  the 
jurisdiction  and  authority  of  the  general  gov- 
ernment are  essentially  different  from  those  of 
the  state,  they  are  not  those  of  a  different 
country ;  and  the  two,  the  state  and  general 
government,  may  deal  with  each  other  in  any 
way  they  may  deem  best  to  carry  out  the  pur- 
poses of  the  Constitution."  Ft.  Leavenworth 
R.  Co.  v.  Lowe,  114  U.  S.  541,  quoted  with  ap- 
proval in  Stearns  v.  Minnesota,  179  U.  S.  248. 

7.  All  Federal  Power  Derived  from  Constitute  n 
—  Marbury  v.  Madison,  1  Cranch  (U.  S.)  176 
el  seq.;  Martin  v.  Hunter,  1  Wheat.  (U.  S.) 
326  ;  M'Culloch  v.  Maryland,  4  Wheat.  (U.  S.) 
316;  New  Orleans  v.  U.  S.,  10  Pet.  (U. 
S.)  736;  Geofroy  v.  Riggs,  133  U.  S.  266 ;  U.  S. 
v.  Gettysburg  Electric  R.  Co.,  160  U.  S.  679. 

"  This  government  is  acknowledged  by  all  to 
be  one  of  enumerated  powers.  The  principle 
that  it  can  exercise  only  the  powers  granted  to 
it,  would  seem  too  apparent  to  have  required  to 
be  enforced  by  all  those  arguments  which  its 
enlightened  friends,  while  it  was  depending  be- 
fore the  people,  found  it  necessary  to  urge. 
That  principle  is  now  universally  admitted. 
But  the  question  respecting  the  extent  of  the 
powers  actually  granted  is  perpetually  arising, 
rnd  will  probably  continue  to  arise  as  long:  as 
our  system  shall  exist."  Chief  Justice  Mar- 
shall, in  M'Culloch  v.  Maryland,  4  Wheat.  (U. 
S.)  405- 

"  The  government  of  the  United  States,  as 
well  as  the  citizen,  is  subject  to  the  Constitu- 
tion."   James  "'.  Campbell,  T04  U.  S.  358. 

In  the  Insular  Cases,  Mr.  Justice  Brown 
sought  to  show  that  the  government  of  the 
United  States  derived  some  of  its  powers  from 
other  sources  than  the  Constitution,  but  his 
views  on  this  point  were  not  shared  by  any  of 
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National  Common  Law.  —  There  is  no  national  common  law,  and  no  principle 
pervades  the  Union  which  has  not  the  authority  of,  and  is  not  embodied  in, 
the  Constitution  or  laws  of  the  national  government.1 

IV.  Prerogatives  —  Public  Policy  —  1.  Generally.  —  In  the  U  nlted  States, 
with  few  exceptions,  growing  out  of  considerations  of  public  policy,  the  rules  of 
law  which  apply  to  the  government  and  to  individuals  are  the  same.2  There  is 
not  one  law  for  the  government  and  another  for  the  individual.  All  of  the 
prerogatives  or  powers  of  sovereignty  which  are  possessed  by  our  national 
government  were  derived  solely  from  the  Federal  Constitution,  either  expressly 
or  by  implication,3  and  they  have  as  their  underlying  foundation  a  great  pub- 
lic policy.4  Under  our  system  of  government,  as  we  have  already  seen,5 
sovereignty  itself  remains  with  the  people,  though  many  of  its  powers  have 
been  delegated  to  the  national  government  —  in  fact,  all  of  them  which  are 
appropriate  to  our  form  of  government.6  It  is  well  settled  that  so  much  of 
the  prerogatives  of  the  British  Crown  as  belonged  to  it  in  its  capacity  of  parens 
patricz,  or  universal  trustee,  belong  likewise  to,  and  may  be  as  fully  exercised 
by,  our  own  government,  these  prerogatives  being  based  on  fundamental 
doctrines  of  public  policy.7  But  all  of  the  other  prerogatives  of  the  British 
Crown  are  vested  in  the  sovereign  people  of  the  United  States,  and  have 
never  been  divested  out  of  them.  Not  only  is  this  so,  but  the  national  gov- 
ernment is  powerless  to  receive,  much  more  to  exercise,  a  grant  of  any 
despotic  or  princely  privilege  or  prerogative  from  any  foreign  potentate  by 
treaty  or  otherwise.8 

2.  No  Prerogatives  Except  for  Public  Good.  —  Since  the  only  reason  for  the 
exercise  of  any  prerogative  by  the  government  is  that  of  the  public  good,  it 
follows  that  no  prerogatives  whatever  exist  unless  the  government  is  the  real 
party  in  interest.  It  can  neither  impart  its  prerogatives  to  any  private  enter 
prise,9  nor  can  it  exercise  the  same  itself  where  it  is  only  a  formal  party  to  a 
cause.10 

the  other  justices.    See  Downes  v.  Bidwell,  182 

U.  S.  244. 

1.  See  the  title  Common  Law,  vol.  6,  p.  285. 

2.  Same  Rules  of  Law  Applicable  to  Both  G<  v- 
ernment  and  Individuals.  —  McKnight  v.  U.  S., 
98  U.  S.  186;  U.  S.  v.  Campbell,  10  Fed.  Rep. 
821;  U.  S.  v.  De  Visser,  10  Fed.  Rep.  647; 
McCann  v.  Randall,  147  Mass.  89,  9  Am.  St. 
Rep.  666.  See  also  U.  S.  v.  American  Bell 
Telephone  Co.,  167  U.  S.  268. 

3.  See  supra,  this  title,  National  Character  — 
Extent  and  Limitation  of  Powers.  See  also 
Matter  of  Barry,  136  U.  S.  597,  note. 

4.  Federal  Power  Founded  on  Public  Policy  — 
U.  S.  v.  Kirkpatrick,  9  Wheat.  (U.  S.)  735  ; 
Lindsey  v.  Miller,  6  Pet.  (U.  S.)  673.  See  also 
U.  S.  v.  Vanzandt,  11  Wheat.  (U.  S.)  188;  U. 
S.  v.  Nicholl,  12  Wheat..  (U.  S.)  509;  Dox  v. 
Postmaster-Gen.,  1  Pet.  (U.  S.)  325  ;  Gibbons 
v.  U.  S.,  8  Wall.  (U.  S.)  269;  Dollar  Sav. 
Bank  v.  U.  S.,  19  Wall.  (U.  S.)  239;  Cooke  v. 
U.  S.,  91  U.  S.  398;  Gaussen  v.  U.  S.,  97  U.  S. 
590;  Simmons  v.  Ogle,  105  L).  S.  273;  Steele 
v.  U.  S.,  113  U.  S.  134;  U.  S.  v.  Nashville,  etc., 
R.  Co.,  118  U.  S.  125  ;  U.  S.  v.  Insley,  130  U.  S. 
263;  Redfield  v.  Parks,  132/U.  S.  244;  U.  S.  v. 
Dallas  Military  Road  Co.,  140  U.  S.  632  ;  U.  S. 
v  Des  Moines  Nav.,  etc.,  Co.,  142  U.  S.  539 ; 
San  Pedro,  etc.,  Co.  v.  U.  S.,  146  U.  S.  135; 
U.  S.  v.  Beebe,  180  U.  S.  354- 

5.  See  supra,  this  title,  II.  Origin  and  Crea- 
tion. 

6.  Sovereign  Power  Remains  in  People. — 
Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.  (U.  S.) 
239;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  El- 

150  Volume 


Hot  v.  Van  Voorst,  3  Wall.  Jr.  (C.  C.)  299,  8 
Fed.  Cas.  No.  4,390. 

7.  "  It  may  be  considered  as  settled  that  so 
much  of  the  royal  prerogatives  as  belonged  to 
the  king  in  his  capacity  of  parens  patrice,  or 
universal  trustee,  enters  as  much  into  our  politi- 
cal state  as  it  does  into  the  principles  of  the 
British  Constitution."  Dollar  Sav.  Bank  v. 
U.  S.,  19  Wall.  (U.  S.)  239,  approved  in  Stan- 
ley v.  Schwalby,  147  U.  S.  516. 

8.  Federal  Government  Cannot  Succeed  to  Des- 
potic Powers  of  Foreign  Potentate  — "  It  can- 
not be  admitted  that  the  king  of  Spain  could, 
by  treaty  or  otherwise,  impart  to  the  United 
States  any  of  his  royal  prerogatives  ;  and  much 
less  can  it  be  admitted  that  they  have  capacity 
to  receive  or  power  to  exercise  them."  Pol- 
lard v.  Hagan,  3  How.  (U.  S.)  225.  See  also 
Ferris  v.  Coover,  10  Cal.  620 ;  Pino  v.  Hatch, 
1  N.  Mex.  128. 

9.  United  States  as  Corporator  of  a  Bank.  — 
"  The  government  of  the  Union  held  shares  in 
the  old  Bank  of  the  United  States ;  but  the 
privileges  of  the  government  were  not  imparted 
by  that  circumstance  to  the  bank.  The  United 
States  was  not  a  party  to  suits  brought  by  or 
against  the  bank  in  the  sense  of  the  Constitu- 
tion." U.  S.  Bank  v.  Planters'  Bank,  9  Wheat. 
(U.  S.)  904. 

United  States  by  becoming  a  corporator  of 
a  bank  does  not  impart  to  it  any  prerogative  of 
itself.  U.  S.  Bank  v.  M'Kenzie,  2  Brock.  (U. 
S.)  393- 

10.  United  States  as  Formal  Party.  —  When  the 
United  States  is  only  a  formal  party  to  a  cause, 
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3.  Maxim  "  King  Can  Do  No  Wrong  "  Not  Applicable  in  United  States.  —  The 

government  of  the  United  States  has  been  wisely  termed  a  government  of 
laws,  and  not  of  men;1  and  no  individual  throughout  the  vast  American 
territory  is  superior  to  the  laws  or  the  Constitution.  There  is  no  individual, 
from  the  President  down,  who  is  regarded  as  incapable  of  doing  wrong,  and, 
therefore,  no  recognition  is  accorded  to  the  common-law  maxim  that  the 
"  king  can  do  no  wrong.'  3 

4.  Application  of  Rule  that  King  Is  Not  Bound  by  Acts  of  Parliament.  —  Since 
all  of  the  prerogatives  belonging  to  the  British  sovereign  in  his  capacity  of 
parens  patrice,  or  universal  trustee,  are  grounded  in  recognized  principles  of 
public  policy,  as  has  been  seen,3  and  have  been  imparted  by  the  sovereign 
people  of  the  United  States  to  the  national  government,  the  familiar  principle 
that  the  king  is  not  bound  by  any  Act  of  Parliament  unless  named  therein 
by  special  and  particular  words,  must  be  taken  as  establishing  the  principle 
that  the  government  of  the  United  States  is  not  affected  by  any  Act  of  Con- 
gress which  may  tend  to  restrain  or  diminish  any  of  its  rights  and  interests, 
unless  it  clearly  appears  from  the  act  that  it  should  be;  yet  it  may  take  the 
benefit  of  any  particular  act,  though  not  named.4 

5.  United  States  Not  Entitled  to  Free  Use  of  Patented  Inventions.  —  The 
United  States  has  no  such  prerogative  as  that  which  is  claimed  by  the  sov- 
ereigns of  England,  by  which  it  can  reserve  to  itself,  either  expressly  or  by 
implication,  a  superior  dominion  and  use  in  that  which  it  grants  by  letters- 
patent  to  those  who  entitle  themselves  to  such  grants.  When  the  national 
government  grants  a  patent,  it  is  because  the  grantee  is  entitled  to  it  as  a 
matter  of  right,  and  not  because  the  government  feels  itself  disposed,  as  a 
matter  of  grace,  to  bestow  favors,  as  was  originally  supposed  to  be  the  case 
in  England.5    Consequently,  the  national  government  has  no  more  right  than 


and  the  litigation  is  carried  on  in  favor  of  or 
for  the  benefit  of  private  parties,  no  preroga- 
tives or  privileges  can  be  exercised.  U.  S.  v. 
Beebe,  127  U.  S.  338;  U.  S.  v.  Des  Moines 
Nav.,  etc.,  Co.,  142  U.  S.  538 ;  Curtner  v.  U.  S., 
149  U.  S.  662. 

1.  "  The  government  of  the  United  States 
has  been  emphatically  termed  a  government  of 
laws,  and  not  of  men.  It  will  certainly  cease  to 
deserve  this  high  appellation,  if  the  laws  fur- 
nish no  remedy  for  the  violation  of  a  vested 
legal  right."  Marbury  v.  Madison,  i  Cranch 
(U.  S.)  163  (speaking  by  Chief  Justice  Mar- 
shall). 

2.  Maxim  "King  Can  Do  No  Wrong."  —  "We 
have  no  king  to  whom  it  can  be  applied.  The 
President,  in  the  exercise  of  the  executive  func- 
tions, bears  a  nearer  resemblance  to  the  limited 
monarch  of  the  English  government  than  any 
other  branch  of  our  government,  and  is  the  only 
individual  to  whom  it  could  possibly  have  any 
relation.  It  cannot  apply  to  him,  because  the 
Constitution  admits  that  he  may  do  wrong,  and 
has  provided,  by  the  proceeding  of  impeach- 
ment, for  his  trial  for  wrongdoing,  and  his  re- 
moval from  office  if  found  guilty."  Langford 
v.  U.  S.,  101  U.  S.  343,  quoted  with  approval 
in  Poindexter  v.  Greenhow,  114  U.  S.  290. 

3.  See  supra,  this  section,  1.  Generally. 

4.  Rule  that  King  Is  Not  Bound  by  Acts  of 
Parliament.  —  "  It  is  a  familiar  principle  that 
the  king  is  not  bound  by  any  Act  of  Parliament 
unless  he  be  named  therein  by  special  and  par- 
ticular words.  The  most  general  words  that 
can  be  devised  (for  example,  any  person  or  per- 
sons, bodies  politic  or  corporate)  affect  not  him 


in  the  least,  if  they  may  tend  to  restrain  or 
diminish  any  of  his  rights  and  interests.  He 
may  even  take  the  benefit  of  any  particular  act, 
though  not  named.  The  rule  thus  settled  re- 
specting the  British  crown  is  equally  applicable 
to  this  government,  and  it  has  been  applied  fre- 
quently in  the  different  states,  and  practically 
in  the  federal  courts."  Dollar  Sav.  Bank  v.  U. 
S.,  19  Wall.  (U.  S.)  239.  See  also  U.  S.  v. 
Herron,  20  Wall.  (U.  S.)  263  ;  U.  S.  v.  Nash- 
ville, etc.,  R.  Co.,  118  U.  S.  I25;  U.  S.  v.  Ins- 
ley,  130  U.  S.  266;  Stanley  v.  Schwalby,  147 
U.  S.  515;  U.  S.  v.  American  Bell  Telephone 
Co.,  159  U.  S.  SS4 ;  U.  S.  v.  Bliss,  172  U.  S. 
324;  U.  S.  v.  Humphreys,  3  Hughes  (U.  S.) 
201,  26  Fed.  Cas.  No.  15,422;  U..  S.  v.  Shaw, 
39  Fed.  Rep.  436 ;  In  re  Baker,  96  Fed.  Rep. 
957  ;  Jones's  Case,  1  Ct.  CI.  383. 

5.  Patents  Granted  as  Matter  of  Right  and  Not 
of  Favor.  —  "  That  the  government  of  the 
United  States  when  it  grants  letters-patent  for 
a  new  invention  or  discovery  in  the  arts,  con- 
fers upon  the  patentee  an  exclusive  property  in 
the  patented  invention  which  cannot  be  appro- 
priated or  used  by  the  government  itself,  with- 
out just  compensation,  any  more  than  it  can 
appropriate  or  use  without  compensation  land 
which  has  been  patented  to  a  private  purchaser, 
we  have  no  doubt.  *  *  *  The  United 
States  has  no  such  prerogative  as  that  which  is 
claimed  by  the  sovereigns  of  England,  by  which 
it  can  reserve  to  itself,  either  expressly  or  by 
implication,  a  superior  dominion  and  ti^>  in  that 
which  it  grants  by  letters-patent  to  those  who 
entitle  themselves  to  such  grants.  The  govern- 
ment of  the  bnited  States,  as  well  as  the  citi- 
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any  private  individual  to  use  a  patented  invention  without  license  of  the 
patentee  or  making  compensation  to  him.1 

6.  Exemption  from  Taxation.  —  It  is  a  fundamental  principle  of  government, 
absolutely  necessary  in  order  that  the  functions  of  government  may  not  be 
unduly  impeded,  that  public  property  and  the  various  instrumentalities  of 
government  are  not  subject  to  taxation ;  otherwise  the  government  would  be 
forced  into  the  inconsistency  of  taxing  itself  in  order  to  raise  money  to  pay 
over  to  itself.2  Furthermore,  the  property  of  the  United  States  is  exempt 
by  the  Constitution  of  the  United  States  from  taxation  under  the  authority 
of  a  state.3  But  a  legacy  to  the  United  States  is  subject  to  a  state  law 
imposing  taxes  on  legacies,  because  such  legacy  tax  is  not  a  tax  on  the  property 
of  the  United  States,  but  is  imposed  on  the  legacy  before  it  reaches  the  hands 
of  the  government.4 

7.  Priority  as  Creditor  —  a.  Generally.  —  The  national  government  has 
an  undoubted  right  under  the  Constitution  to  enact  laws  by  virtue  of  which 
debts  due  to  it  shall  be  preferred  to  those  of  other  creditors.  And,  when 
such  laws  are  enacted,  the  preference  provided  for  by  them  is  wholly  unaffected 
by  any  provisions  of  state  law  concerning  the  presentation  of  claims,  the 
federal  law  being  supreme.8 

b.  Debts  of  Insolvents,  Living  or  Dead.  —  Pursuant  to  the  authority 
so  vested  in  them,  Congress,  on  March  3,  1797,  enacted  a  statute,  which  is 
general  and  comprehensive  in  its  terms,  giving  priority  to  all  debts  due  to 
the  United  States  from  any  insolvent  person  living,  or  the  estate  of  any 


zen,  is  subject  to  the  Constitution;  and  when 
it  grants  a  patent  the  grantee  is  entitled  to  it 
as  a  matter  of  right,  and  does  not  receive  it,  as 
was  originally  supposed  to  be  the  case  in  Eng- 
land, as  a  matter  of  grace  and  favor."  James 
v.  Campbell,  104  U.  S.  356.  See  also  Hollister 
v.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  67. 

"  It  should  be  premised  that  our  law  differs 
from  that  of  England  as  to  the  right  of  the 
government  to  use,  without  compensation,  an 
invention  for  which  it  has  granted  letters-pat- 
ent. In  England,  the  grant  of  a  patent  for  an 
invention  is  considered  as  simply  an  exercise 
of  the  royal  prerogative,  and  not  to  be  con- 
strued as  precluding  the  crown  from  using  the 
invention  at  its  pleasure.  *  *  *  But,  in  this 
country,  letters-patent  for  inventions  are  not 
granted  in  the  exercise  of  prerogative,  or  as  a 
matter  of  favor.  *  *  *  And  this  court  has 
repeatedly  and  uniformly  declared  that  the 
United  States  have  no  more  right  than  any 
private  person  to  use  a  patented  invention  with- 
out license  of  the  patentee  or  making  compen- 
sation to  him."  Belknap  v.  Schild,  161  U.  S. 
IS- 

1.  No  Right  to  Free  Use  of  Patented  Inventions. 

—  U.  S.  v.  Burns,  12  Wall.  (U.  S.)  252;  Cam- 
meyer  v.  Newton,  94  U.  S.  235  ;  James  v.  Camp- 
bell, 104  U.  S.  358;  Hollister  v.  Benedict,  etc., 
Mfg.  Co.,  113  U.  S.  67;  U.  S.  v.  Palmer, 
128  U.  S.  272;  Belknap  v.  Schild,  161  U.  S. 
16. 

2.  See  the  title  Exemptions  (from  Taxa- 
tion), vol.  12,  p.  367  et  seq. 

3.  Exemption  from  State  Taxation. — Van 
Brocklin  v.  Tennessee,  117  U.  S.  151. 

4.  U.  S.  v.  Perkins,  163  U.  S.  625,  affirming 
sub.  nom.  Matter  of  Merriam,  141  N.  Y.  479. 
See  also  the  title  Succession  Taxes,  vol.  27, 
p.  35 1,  note  1. 

5.  Power  to  Enact  Preference  Laws.  —  "  If 


the  act  has  attempted  to  give  the  United  States 
a  preference  in  the  case  before  the  court,  it  re- 
mains to  inquire  whether  the  Constitution  ob- 
structs its  operation.  *  *  *  The  govern- 
ment is  to  pay  the  debt  of  the  Union,  and  must 
be  authorized  to  use  the  means  which  appear 
to  itself  most  eligible  to  effect  that  object. 
*  *  *  This  claim  of  priority  on  the  part  of 
the  United  States  will,  it  has  been  said,  inter- 
fere with  the  right  of  the  state  sovereignties 
respecting  the  dignity  of  debts,  and  will  defeat 
the  measures  they  have  a  right  to  adopt  to  se- 
cure themselves  against  delinquencies  on  the 
part  of  their  own  revenue  officers.  But  this  is 
an  objection  to  the  Constitution  itself.  The 
mischief  suggested,  so  far  as  it  can  really  hap- 
pen, is  the  necessary  consequence  of  the  su- 
premacy of  the  laws  of  the  United  States  on  all 
subjects  to  which  the  legislative  power  of  Con- 
gress extends."  Chief  Justice  Marshall,  in  U. 
S.  v.  Fisher,  2  Cranch  (U.  S.)  396.  See  also 
U.  S.  v.  North  Carolina  State  Bank,  6  Pet.  (U. 
S.)  34;  Lewis  v.  U.  S.,  92  U.  S.  618. 

Although  it  is  well  settled  that  the  United 
States  government  has  the  same  right  as  any 
citizen  of  the  United  States  to  bring  suits  in 
the  state  courts  to  enforce  its  contracts  and 
piotect  its  property  (Cotton  v.  U.  S.,  11  How. 
(U.  S.)  231),  it  is  very  improbable  that  the  Su- 
preme Court  of  the  United  States  would  ever 
hold  the  United  States,  when  it  enters  the 
state  courts,  to  be  superior  to  reasonable  state 
regulations  and  rules  or  procedure.  Stearns  v. 
U  S.,  2  Paine  (U.  S.)  300. 

If  the  persons  or  property  of  debtors  of  the 
United  States  be  within  the  jurisdiction  of 
our  courts,  the  United  States  have  a  priority 
to  all  other  claims.  Harison  v.  Sterry,  Bee 
Adm.  244,  11  Fed.  Cas.  No.  6,144;  U.  S.  v. 
King.  Wall.  (C.  C.)  13,  26  Fed.  Cas.  No. 
iS,536. 
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insolvent  person  dead,  as  also  to  all  demands  of  the  United  States  against  any 
person  who,  not  having  sufficient  property  to  pay  all  his  debts,  makes  a 
voluntary  assignment  thereof,  and  againbt  any  estate  of  an  absconding, 
concealed,  or  absent  debtor  whose  effects  are  attached  by  process  of  law.1 

Estates  of  Deceased  Insolvents.  —  The  statute  referred  to,  in  so  far  as  it  applies 
to  deceased  debtors,  makes  the  mere  insufficiency  of  the  estate  to  pay  all  the 
debts  due  from  the  deceased  the  only  prerequisite  to  the  attachment  of  the 
priority  of  the  United  States  as  a  creditor,  yet,  since  taxes  and  funeral 
expenses  are  not  "  debts  of  decedents,"  but  chaiges  imposed  on  the  estate, 
they  must  be  paid  before  the  claims  of  the  United  States.3 

Debts  of  Living  insolvents.  —  In  so  far  as  the  statute  refers  to  the  debts  of  living 
insolvents,  it  in  no  manner  applies  to  the  mere  inability  of  the  debtor  to  pay 
all  his  debts.3  No  evidence  can  be  received  of  the  insolvency  of  the  debtor 
until  he  has  been  divested  of  his  property  in  one  of  the  modes  mentioned  in 
the  statute.4  There  must  be  either,  first,  an  assignment  by  the  debtor  of  all 
his  property,  and  not  merely  a  part  of  it  5  —  although  the  fact  that  a  small 
part  of  the  property  is  omitted  for  the  purpose  of  fraudulent  evasion,  or  that 
the  instrument  of  assignment  is  prepared  in  such  manner  as  to  make  it  appear. 


1.  Debts  Due  United  States  Preferred.  —  See 
Assignments  for  the  Benefit  of  Creditors, 
vol.  3,  p.  143  ;  Debts  of  Decedents,  vol.  8,  p. 
1048;  Insolvency  and  Bankruptcy,  vol.  16,  p. 
693  ;  Rev.  St.  U.  S.,  §  3466. 

"  The  language  of  the  section  in  the  Revised 
Statutes  is  general  and  comprehensive  in  its 
terms,  and  applies  to  demands  of  the  United 
States  against  any  insolvent  person  living,  or 
the  estate  of  any  insolvent  person  dead ;  and 
also  to  demands  against  any  person  who,  not 
having  sufficient  property  to  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof,  and 
against  any  estate  of  an  absconding,  concealed, 
or  absent  debtor  whose  effects  have  been  at- 
tached by  process  of  law."  Cook  County  Nat. 
Bank  v.  U.  S.,  107  U.  S.  445.  And  see  U.  S.  v. 
Fisher,  2  Cranch  (U.  S.)  358 ;  U.  S.  v.  Hooe, 
3  Cranch  (U.  S.)  73 ;  Harrison  v.  Sterry,  5 
Cranch  (U.  S.)  289 ;  Prince  v.  Bartlett,  8 
Cranch  (U.  S.)  431  ;  U.  S.  v.  Bryan,  9  Cranch 
(U.  S.)  374;  Thelusson  v.  Smith,  2  Wheat.  (U. 
S.)  396;  U.  S.  v.  Howland,  4  Wheat.  (U.  S.) 
108;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 
286;  Hunter  v.  U.  S.,  5  Pet.  (U.  S.)  173;  U. 
S.  v.  North  Carolina  State  Bank,  6  Pet.  (U.  S.) 
29;  U.  S.  v.  Hack,  8  Pet.  (U.  S.)  271  ;  Brent 
v.  Washington  Bank,  10  Pet.  (U.  S.)  596; 
Beaston  v.  Farmers'  Bank,  12  Pet.  (U.  S.)  102; 
U.  S.  v.  Herron,  20  Wall.  (U.  S.)  251  ;  Bayne 
v.  U.  S.,  93  *U.  S.  642. 

2.  When  Priority  Attaches.  —  U.  S.  v.  Eggles- 
ton,  4  Sawy.  (U.  S.)  199. 

3.  "  The  sole  question  for  the  consideration 
of  this  court  is,  whether  the  priority  to  which 
the  United  States  are  entitled  by  law  attaches 
in  this  case.  *  *  *  It  does  not  appear  that 
their  [referring  to  the  debtors]  property  was 
attached  as  the  effects  of  absconding,  concealed, 
or  absent  debtors  ;  nor  does  it  appear,  or  is  it 
even  alleged,  that  they,  or  either  of  them,  have 
made  a  voluntary  assignment  of  their  property 
for  the  benefit  of  their  creditors ;  nor  is  it 
alleged  that  either  of  them  has  committed  an 
act  of  legal  bankruptcy.  It  appears  to  be  the 
true  construction  of  the  act  to  confine  it  to  the 
cases  of  insolvency  specified  by  the  legislature. 
Insolvency  must  be  understood  to  mean  a  legal 


and  known  insolvency,  manifested  by  some 
notorious  act  of  the  debtor  pursuant  to  law." 
Prince  v.  Bartlett,  8  Cranch  (U.  S.)  431.  Fol- 
lowed in  U.  S.  v.  Howland,  4  Wheat.  (U.  S.) 
120;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 
439  j  Beaston  v.  Farmers'  Bank,  12  Pet.  (U. 
S.)  136;  U.  S.  v.  Wilkinson,  5  Dill.  (U.  S.) 
275,  28  Fed.  Cas.  No.  16,695  ;  U.  S.  v.  Canal 
Bank,  3  Story  (U.  S.)  79,  25  Fed.  Cas.  No. 
14,715;  U.  S.  v.  McLellan,  3  Sumn.  (U.  S.) 
345,  26  Fed.  Cas.  No.  15,698;  Theliuson  v. 
Smith,  Pet.  (C.  C.)  195,  23  Fed.  Cas.  No. 
13,878. 

4.  "  No  evidence  can  be  received  of  the  in- 
solvency of  the  debtor  until  he  has  been  di- 
vested of  his  property  in  one  of  the  modes 
stated  in  the  section."  Beaston  v.  Farmers' 
Bank,  12  Pet.  (U.  S.)  133.  See  also  Thelusson 
v.  Smith,  2  Wheat.  (U.  S.)  396;  U.  S.  v.  Mun- 
roe,  5  Mason  (U.  S.)  572;  U.  S.  v.  Knight,  3 
Sumn.  (U.  S.)  358;  U.  S.  v.  King,  Wall.  (C. 
C.)  13,  26  Fed.  Cas.  No.  15,536,  and  cases  cited 
in  preceding  note.  Contra,  McArthur  v.  Chase, 
13  Gratt.  (Va.)  691. 

5.  Assignment  by  Debtor.  —  U.  S.  v.  Hooe,  3 
Cranch  (U.  S.)  73;  U.  S.  v.  Marshal,  2  Brock. 
(U.  S.)  491  ;  U.  S.  v.  Langton,  5  Mason  (U.  S.) 
284;  U.  S.  v.  McLellan,  3  Sumn.  (U.  S.)  352; 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.)  439  ; 
Huntley  v.  Kingman,  152  U.  S.  533;  Bush  v. 
U.  S.,  14  Fed.  Rep.  323. 

Alabama.  —  Holt  v.  Bancroft,  30  Ala.  201. 
Colorado.  —  Campbell  v.  Colorado  Coal,  etc., 
Co.,  9  Colo.  66. 

Illinois.  —  Ewing  v.  Runkle,  20  111.  462. 
New  York.  —  Marshall  v.  Barclay,   1  Paige 
(N.  Y.)  161  ;  M'Lean  v.  Rankin,  3  Johns.  (N. 
Y.)  374- 

Vermont.  —  Mussey  v.  Noyes,  26  Vt.  473 ; 
Stanley  v.  Robbins,  36  Vt.  429. 

Wisconsin.  —  Winner  v.  Hoyt,  66  Wis.  247, 
57  Am.  Rep.  257. 

Contra,  McArthur  v.  Chase,  13  Gratt.  (Va.) 
691,  holding  that  the  term  "insolvency"  in 
the  statute  meant  insufficiency  of  property  to 
pay  debts.  See  also  the  title  Assignments 
for  the  Benefit  of  Creditors,  vol.  3,  p. 
108. 
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contrary  to  the  fact,  that  the  assignment  is  only  partial,  will  not  prevent  the 
priority  from  attaching1  —  or,  second,  an  attachment  by  process  of  law  of 
the  estate  and  effects  of  an  absconding,  concealed,  or  absent  debtor,*  or, 
third,  the  commission  of  some  legal  act  of  bankruptcy.3  The  term  '  insol- 
vency "  must  be  understood  only  as  meaning  a  legal  and  known  insolvency, 
manifested  by  some  notorious  act  of  the  debtor  pursuant  to  law.4 

c.  Pre-existing  Liens. —  The  priority  of  the  United  States  under  the 
statute  does  not  supersede  pre-existing  liens  of  any  character  which  are  not 
lacking  in  bona  fides* 

d.  Insolvent  Corporations.  —  Although  the  statute,  in  referring  to 
the  debtor  contemplated  by  it,  uses  the  word  "  person,"  the  term  includes 
corporations  as  well.6 

National  Banks.  —  The  statute  does  not,  however,  give  to  the  United  States 
priority  in  the  payment  of  debts  due  to  it  from  national  banks  ;  but  the  reason 
for  its  non-application  is  not  that  the  national  banks  are  not  corporations,  but 
because  the  National  Banking  Acts  are  complete,  prescribing  the  only  rules 
which  should  govern  the  subject,  and  that  subject  is,  therefore,  withdrawn 
from  the  operation  of  the  general  law.7 

e.  Interest  of  Insolvent  Debtor  in  Partnership.  —  Since  a  part- 
ner's interest  in  partnership  property  is  only  his  proportion  of  the  surplus 
over  and  above  the  partnership  debts,  and  such  surplus  is  alone  liable  for  his 
separate  debts,  it  follows  that  the  United  States  has  no  right  of  priority  as 
against  creditors  of  an  insolvent  partnership  on  the  strength  of  a  claim  against 
an  individual  partner.8 


1.  U.  S.  v.  Langton,  5  Mason  (U.  S.)  280; 
U.  S.  v.  Clark,  1  Paine  (U.  S.)  639;  U.  S.  v. 
Hooe,  3  Cranch  (U.  S.)  73;  U.  S.  v.  Howland, 
4  Wheat.  (U.  S.)  108;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  439;  U.  S.  v.  Mott,  1  Paine 
(U.  S.)  188;  U.  S.  v.  Clark,  1  Paine  (U.  S.) 
629,  25  Fed.  Cas.  No.  14,807. 

In  U.  S.  v.  Howland,  4  Wheat.  (U.  S.)  108, 
cited,  it  was  held  that  the  burden  of  showing 
that  an  instrument  of  assignment,  while  only 
purporting  to  transfer  a  portion  of  the  debtor's 
property,  in  fact  conveys  it  all,  is  upon  the 
United  States. 

2.  Attachment.  —  Prince  v.  Bartlett,  8  Cranch 
(U.  S.)  431. 

3.  Act  of  Bankruptcy.  —  Prince  v.  Bartlett,  8 
Cranch  (U.  S.)  431  ;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  440. 

4.  Prince  v.  Bartlett,  8  Cranch  (U.  S.)  431, 
and  cases  above  cited.  See  also  title  Insol- 
vency and  Bankruptcy,  vol.  16,  p.  636. 

5.  Priority  Subject  to  Pre-existing  Liens.  ■ — 
Brent  v.  Washington  Bank,  10  Pet.  (U.  S.) 
596;  U.  S.  v.  Canal  Bank,  3  Story  (U.  S.)  79; 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.)  386; 
Phillips  v.  The  Ship  Scattergood,  Gilp.  (U.  S.) 
1  ;  Thelusson  v.  Smith,  2  Wheat.  (U.  S.)  396  ; 
U.  S.  v.  Duncan,  4  McLean  (U.  S.)  99;  U.  S. 
v.  Sheriff,  Bee  Adm.  196;  U.  S.  v.  Mechanics' 
Bank,  Gilp.  (U.  S.)  51,  21  Fed.  Cas.  No.  15,756; 
U.  S.  v.  Canal  Bank,  3  Story  (U.  S.)  79,  25  Fed. 
Cas.  No.  14,715;  U.  S.  v.  Delaware  Ins.  Co., 
4  Wash.  (U.  S.)  418,  25  Fed.  Cas.  No.  14,942. 
And  see  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  p.  694. 

6.  Insolvent  Corporations  in  General.  —  "  No 
authority  has  been  adduced  to  show  that  a  cor- 
poration may  not,  in  the  construction  of  stat- 
utes, be  regarded  as  a  natural  person,  while,  on 
the  contrary,  authorities  have  been  cited  which 


show  that  corporations  are  to  be  deemed  and 
considered  as  persons,  when  the  circumstances 
in  which  they  are  placed  are  identical  with  those 
of  natural  persons,  expressly  included  in  such 
statutes.  As  this  statute  has  reference  to  the 
public  good,  it  ought  to  be  liberally  construed." 
Beaston  v.  Farmers'  Bank,  12  Pet.  (U.  S.)  134, 
citing  U.  S.  v.  North  Carolina  State  Bank,  6 
Pet.  (U.  S.)  29. 

7.  Insolvent  National  Banks.  —  In  Cook 
County  Nat.  Bank  v.  U.  S.,  107  U.  S.  445,  the 
Supreme  Court  considered  Rev.  St.  U.  S.,  § 
3466,  in  connection  with  the  National  Banking 
Acts  to  determine  whether  or  not  the  provisions 
of  the  former  applied  to  the  latter,  and,  in  hold- 
ing that  they  did  not,  said  :  "  A  law  embrac- 
ing an  entire  subject,  dealing  with  it  in  all  its 
phases,  may  thus  withdraw  the  subject  from 
the  operation  of  a  general  law  [referring  to 
withdrawal  of  national  banks  from  operation, 
of  section  3466]  as  effectually  as  though,  as  to 
such  subject,  the  general  law  were  in  terms  re- 
pealed. The  question  is  one  respecting  the  in- 
tention of  the  legislature.  And  although  as  a 
general  rule  the  United  States  are  not  bound 
by  the  provisions  of  a  law  in  which  they  are  not 
expressly  mentioned,  yet,  if  a  particular  statute 
is  clearly  designed  to  prescribe  the  only  rules 
which  should  govern  the  subject  to  which  it  re- 
lates, it  will  repeal  any  former  one  as  to  that 
subject."  Followed  in  Jackson  v.  U.  S.,  20  Ct. 
CI.  298. 

8.  Insolvent  Partnership.  —  U.  S.  v.  Hack,  8 
Pet.  (U.  S.)  274,  in  which  the  court  said:  "  It 
is  a  rule  too  well  settled  to  be  now  called  in 
Question,  that  the  interest  of  each  partner  in 
the  partnership  property  is  his  share  in  the 
surplus,  after  the  partnership  debts  are  paid : 
and  that  surplus  only  is  liable  for  the  separate 
debts  of  such  partner."    Same  principle  is  also 
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/.  Debt  of  United  States  '  Not  a  Lien.  —  It  has  been  held  that  no 
lien  is  created  by  this  statute  in  favor  of  debts  due  the  United  States,  but  it 
is  only  entitled  to  priority  of  payment  out  of  the  general  funds  of  the  debtor  in 
the  hands  of  the  assignee,  who  is  regarded  as  a  trustee  upon  whom  devolves  the 
duty  of  paying  the  debts  of  the  United  States  first.1  In  consequence  of  this 
rule  no  bona  fide  transfer  of  property,  in  the  ordinary  course  of  business,  is 
overreached.2 

g.  Debts  Payable  in  Future  Entitled  to  Priority. — The  statute 
is  very  comprehensive  in  its  terms,  and  covers  not  only  all  debts  due  to  the 
United  States  both  prior  and  subsequent  to  the  passage  of  the  act,  as  would 
not  have  been  the  case  had  such  language  as  "  where  any  person  becoming 
indebted  to  the  United  States  shall  become  insolvent  "  been  made  use  of, 
but  also,  in  so  far  as  regards  the  estates  of  decedents,  includes  debts  which  at 
the  time  of  the  death  and  at  the  time  of  the  administration  of  the  estate  are 
only  payable  in  futuro.  No  distinction  is  to  be  made  in  the  settlement  of 
decedents'  estates  between  debts  which  are  payable  before  and  those  which 
are  payable  after  the  decease,  and  no  different  rule  can  be  applied  to  the 
United  States.3 

h.  Bankruptcy  Act  of  1898.  —  The  present  bankruptcy  law  of  the 
United  States  4  provides  that  all  taxes  legally  due  and  owing  by  the  bankrupt 
to  the  United  States,  or  a  state,  county,  district,  or  municipality,  shall  be 
first  paid,  but  no  mention  is  made  in  specific  terms  of  other  debts  due  to  the 
United  States.  The  statute  does,  however,  refer  to  the  case  of  "  debts  ow  ing 
to  any  person  who,  by  the  laws  of  the  states  or  the  United  States,  is  entitled 
to  priority,"  and  preserves  such  preference.  Construing  the  act  as  a  whole, 
it  can  hardly  be  questioned  that  section  3466  of  the  Revised  Statutes  of  the 
United  States  is  still  in  force,  although  the  point  is  as  yet  an  unadjudicated 
one.5 

8.  Liability  to  Be  Sued.  —  Although,  as  already  stated,  the  rules  of  law 
which  apply  to  the  United  States  and  to  individuals  are,  as  a  general  thing, 
the  same,  and  their  rights  are  in  every  way  co-equal,6  yet  it  must  not  be  lost 
sight  of  that,  in  cases  in  which  the  government  is  concerned,  there  is  a  broad 

laid  down  in  U.  S.  v.  Evans,  Crabbe  (U.  S.)  falls  within  the  latter  description.  *  *  *  But 
60;  Re  Clap,  2  Lowell  (U.  S.)  168,  5  Fed.  Cas.  how  are  they  to  be  satisfied?  Plainly,  as  the 
No.  2,783;  Pritchett  v.  Pollock,  82  Ala.  173.  succeeding  clause  demonstrates,  by  the  as- 
See  the  title  Partnership,  vol.  22,  p.  192  et  signees,  who  are  rendered  personally  liable  if 
scq.  they  omit  to  discharge  such  debt  or  debts.  To 
1.  No  Lien  for  Debts  to  United  States.  —  U.  enable  the  assignees  to  pay  the  United  States, 
S.  v.  Hooe,  3  Cranch  (U.  S.)  73  ;  Conard  v.  it  is  indispensable  that  the  fund  should  pass  to 
Atantic  Ins.  Co.,  1  Pet.  (U.  S.)  439 ;  U.  S.  v.  them ;  and  if  the  mere  priority  of  the  United 
Hack,  8  Pet.  (U.  S.)  273  ;  Beaston  v.  Farmers'  States  intercepted  it,  or  gave  a  right  to  defeat 
Bank,  12  Pet.  (U.  S.)  131  ;  In  re  Hambright,  2  it,  the  object  of  the  statute  would  not  be  ac- 
Nat.  Bankr.  Reg.  498,  11  Fed.  Cas.  No.  5,973;  complished.  *  *  *  Debts  due  to  the  United 
U.  S.  v.  Canal  Bank,  3  Story  (U.  S.)  81,  25  Fed.  States  constitute  no  lien."  Conard  v.  Atlantic 
Cas.  No.  14,715;  Postmaster-Gen.  v.  Robbins,  Ins.  Co.,  1  Pet.  (U.  S.)  439. 
1  Ware  (U.  S.)  169,  19  Fed.  Cas.  No.  11,314;  2.  Bona  Fide  Transfers  Not  Affected.  —  Con- 
Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  &  M.  (U.  ard  v.  Nicoll,  4  Pet.  (U.  S.)  291  ;  U.  S.  v. 
S.)  449,  19  Fed.  Cas.  No.  11,015;  U.  S.  v.  Wil-  Hack,  8  Pet.  (U.  S.)  275;  Brent  v.  Washington 
kinson,  5  Dill.  (U.  S.)  275,  28  Fed.  Cas.  No.  Bank,  10  Pet.  (U.  S.)  596;  U.  S.  v.  Fisher,  2 
16,695;  U.  S.  v.  McLellan,  3  Sumn.  (U.  S.)  Cranch  (U.  S.)  358. 

353.  26  Fed.  Cas.  No.  15,698.  Prior  Bona  Fide  Mortgagors  Not  Affected.— 

"What,  then,  is  the  nature  of  the  priority  Brent  v.  Washington  Bank,  10  Pet.  (U.  S.) 

thus  limited  and  established  in  favor  of  the  596 ;  Savings,  etc.,  Soc.  v.  Multnomah  County, 

United  States?    Is  it  a  right  which  supersedes  169  U.  S.  428. 

and  overrules  the  assignment  of  the  debtor,  as  3.  Debts  Payable  in  Future.  —  U.  S.  v.  Bryan, 

to  any  property  which  the  United  States  may  9  Cranch  (U.  S.)  374 ;  U.  S.  v.  North  Carolina 

afterwards  elect  to  take  in  execution,  so  as  to  State  Bank,  6  Pet.  (U.  S.)  29.     See  also  Lewis 

prevent  such  property  from  passing  by  virtue  v.  U.  S.,  92  U.  S.  618. 

of  such  assignment  to  the  assignees?    Or  is  it  4.  Bankruptcy  Act  of  1898,  30  Stat.  L.,  p.  544. 

a  mere  right  of  prior  payment  out  of  the  gen-  5.  See  the  title  Insolvency  and  Bankruptcy, 

eral  funds  of  the  debtor  in  the  hands  of  the  vol.  16,  p.  694. 

assignees?     We  are  of  opinion  that  it  ^clearly  6.  See  supra,  this  section,  r.  Generally. 
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distinction  between  the  existence  of  a  right  and  the  power  to  enforce  it  in  a 
court  of  justice.  The  United  States,  like  all  other  governments  possessing 
sovereign  powers,  cannot  be  impleaded  in  a  judicial  tribunal,  except  in  so  far 
as  it  has  consented  to  be  sued.*  And  so  far-reaching  is  this  rule  that,  not- 
withstanding the  well-settled  principle  that  a  direct  action  may  be  brought 
against  its  officers  and  agents  in  respect  of  torts  committed  by  them,  yet, 
whenever  the  relief  sought  is  such  that  the  United  States  is  an  indispensable 
party,  a  court  will  refuse  to  take  jurisdiction.3  This  prerogative  of  the 
government,  however,  being  founded  on  principles  of  public  policy,  has  no 
existence  outside  of  those  principles,  and  when  the  United  States  comes  into 
a  court  of  equity,  it  will  not  be  heard  any  more  than  any  other  suitor  to  ask 
the  court  to  extend  its  strong  arm  for  the  doing  of  iniquity.  The  maxim, 
"  He  who  seeks  equity,  must  do  equity,"  is  equally  applicable  to  the  United 
States  or  to  an  individual.3 

9.  Laches  and  Limitations  —  a.  Applicability  of  Doctrine  of  Laches 
—  (i)  General  Rule.  —  No  laches  is  imputable  to  the  United  States,  either 
as  matter  of  law  or  on  any  moral  or  equitable  principles,  if  it  be  the  real  party 
in  interest,  in  the  exercise  of  any  of  its  sovereign  powers  for  the  enforcement 
of  a  public  right  or  the  assertion  of  a  public  interest.4 

(2)  Qualifications  of  General  Rule  - — (a)  Diligence  Essential  Element  of  Contract.  — 
The  rule  that  the  rights  of  the  government  may  not  be  barred  because  of  the 
negligence  of  its  officers,  through  whom  alone  it  can  act,  is  not  so  extensive 
as  to  confer  on  it  rights  which  it  never  had.  Consequently,  when  the  United 
States  becomes  a  party  to  a  contract  of  which  diligence  is  an  essential  ele- 
ment, its  rights  are  subject  to  the  exercise  of  that  diligence;  for  instance, 
when  the  United  States  becomes  the  owner  of  negotiable  paper,  it  is  required 
to  give  the  same  notice  to  charge  an  indorser  as  would  be  required  of  a 
private  holder.5 

(b)  Lapse  of  Time  as  Affecting  Probative  Force  of  Evidence.  —  When  the  government 

seeks  affirmative  relief  in  a  court  of  justice,  it  must  establish  its  case,  like  any 

1.  See  infra,  this  title,  VIII.  Suits  By  or  numerous  and  scattered,  that  the  utmost  vigi- 
Against  United  States.  lance  would  not  save  the  public  from  the  most 

"  It  is  true  the  payment  of  a  debt  cannot  be  serious  losses,  if  the  doctrine  of  laches  can  be 
enforced  against  the  government  by  suit,  but  applied  to  its  transactions."    U.   S.  v.  Kirk- 
claims  against  it  are  not  the  less  legal  or  equi-  patrick,  9  Wheat.  (U.  S.)  735. 
table  on  that  account."     Emerson  v.  Hall,  13  Government  Not  Liable  for  Acts  of  Officers. — 
Pet.  (U.  S.)  412.  See   the   title   Public   Officers,   vol.   23,  p. 

2.  See  infra,  this  title,  V.  Officers  and  Other  ■  384. 

Agents.  5.  Diligence  as  Essential  Element  of  Contract. 

3.  Brent  v.  Washington  Bank,  10  Pet.  (U.  —  U.  S.  v.  Barker,  12  Wheat.  (U.  S.)  559;  U. 
S.)  615.  See  the  title  Equity,  vol.  11,  p.  157  S.  v.  Bank  of  Metropolis,  15  Pet.  (U.  S.)  393; 
et  seq.  Cooke  v.  U.  S.,  91  U.  S.  398;  U.  S.  v.  Nash- 

4.  Laches  Not  Generally  Imputable  to  United  ville,  etc.,  R.  Co.,  118  U.  S.  125.  See  particu- 
States.  —  U.  S.  v.  Vanzandt,  11  Wheat.  (U.  S.)  larly  U.  S.  v.  Bank  of  Metropolis. 

188;  U.  S.  v.  Nicholl,  12  Wheat.  (U.  S.)  509;  "If  it  [the  government]  comes  down  from 

Dox  v.  Postmaster-Gen.,  1   Pet.  (U.  S.)  325 ;  its   position    of   sovereignty,    and    enters  the 

Gibbons  v.  U.  S.,  8  Wall.  (U.  S.)  269;  Cooke  domain  of  commerce,  it  submits  itself  to  the 

v.  U.  S.,  91  U.  S.  398;  Gaussen  v.  U.  S.,  97  U.  same  laws  that  govern  individuals  there.  Thus, 

S.    590;  Simmons   v.   Ogle,    105    U.    S.    273;  if  it  becomes  the  holder  of  a  bill  of  exchange, 

Steele  v.  U.  S.,  113  U.  S.  134;  U.  S.  v.  Nash-  it  must  use  the  same  diligence  to  charge  the 

ville.  etc.,  R.  Co.,  118  U.  S.  125;  U.  S.  v.  Ins-  drawers  and  indorsers  that  is  required  of  in- 

ley,  130  U.  S.  263;  Redfield  v.  Parks,  132  U.  dividuals;  and,  if  it  fails  in  this,  its  claim  upon 

S.  244;  U.  S.  v.  Dallas  Military  Road  Co.,  140  the  parties  is  lost.     Cooke  v.  U.  S.,  91  U.  S. 

U.  S.  632;  U.  S.  v.  Des  Moines  Nav.,  etc.,  Co.,  398. 

142  U.  S.  539;  San  Pedro,  etc.,  Co.  v.  U.  S.,  "The  nature  and  legal  effect  of  any  contract, 

146  U.  S.  135;  U.  S.  v.  Beebe,  180  U.  S.  354.  indeed,  are  not  changed  by  its  transfer  to  the 

"  The  General  Principle  is  that  laches  is  not  United    States.     When    the    United  States, 

imputable  to  the  government ;  and  this  maxim  through  their  lawfully  authorized  agents,  be- 

is    founded,    not    in    the    notion    of   extraor-  come  the  owners  of  negotiable  paper,  they  are 

dinary   prerogative,  but  upon   a   great  public  obliged  to  give  the  same  notice  to  charge  an  in- 

policy.    The  government  can  transact  its  busi-  dorser    as  would    be    required    of    a  private 

ness  only  through   its   agents;    and  its  fiscal  holder."    U.  S.  v.  Nashville,  etc.,  R.  Co.,  118 

operations  are  so  various,  and  its  agencies  so  U.  S.  125. 
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other  suitor,  by  satisfactory  evidence,  and,  although  no  technical  bar  can  be 
pleaded  against  the  government  because  of  its  negligence,  yet  lapse  of  time 
may  constitute  an  element  of  serious  consideration  in  determining  whether 
or  not  satisfactory  evidence  has  been  adduced  to  properly  prove  the  case.1 

(o)  Diligent  Prosecution  of  Suit.  —  When  the  United  States  becomes  a  party  to 
a  suit,  it  must  subject  itself  to  the  procedure  of  the  court,  and  exercise  rea 
sonable  diligence  in  the  conduct  of  the  cause.3    But  the  measure  of  diligem 
which  is  required  of  the  United  States  in  moving  for  new  trials  is  noi 
identically  the  same  as  that  required  of  ordinary  parties.3 

b.  Limitation  of  Actions— (i)  In  General.  —  On  the  foundation  of  th 
great  principle  of  public  policy,  applicable  to  all  governments  alike,  which 
forbids  that  the  public  interests  should  be  prejudiced  by  the  negligence  of 
the  officers  or  agents  to  whose  care  they  are  confided,  it  is  well  settled  that 
the  United  States,  when  asserting  rights  vested  in  it  as  a  sovereign  govern- 
ment, is  not  bound  by  any  statute  of  limitations,  unless  Congress  has  clearly 
manifested  its  intention  that  it  should  be  so  bound.4 

(2)  Right  to  Take  Benefit  of  Statute.  —  The  United  States,  though  not 
bound  by  a  statute  of  limitations,  is  entitled  to  take  the  benefit  of  the  same, 
and,  furthermore,  not  only  are  the  officers  of  the  United  States  powerless  to 
waive  its  rights  thereunder,5  but  the  court  must  of  its  own  motion  raise  the 


1.  Lapse  of  Time  as  Affecting  Evidence.  — 
Patterson  v.  U.  S.,  28  Ct.  CI.  321,  citing  9  Op. 
Atty.-Gen.  204. 

"  Even  if  this  be  regarded  as  a  bill  brought 
by  the  United  States  simply  to  protect  its  own 
interests,  and  recover  its  own  property,  still  it 
i3  well  settled  that  where  relief  can  be  granted 
only  by  setting  aside  a  grant,  a  patent,  or  other 
evidence  of  title,  issued  by  the  government,  in 
the  orderly  administration  of  the  affairs  of  the 
land  department,  the  evidence  in  su 
must  be  clear,  strong,  and  satisfactory."  U. 
~.  v.  Des  Moines  Nav.,  etc.,  Co.,  142  U.  S. 
541- 

In  the  case  of  U.  S.  v.  Beebee,  17  Fed.  Rep. 
38,  it  was  held  that  lapse  of  time  so  great  as 
to  afford  a  clear  presumption  that  all  the  wit- 
nesses to  the  transaction  were  dead  and  all 
proof  lost  or  destroyed,  will  of  itself  constitute 
an  absolute  bar;  the  court  in  its  opinion  say- 
ing :  "  We  are  thus  brought  to  the  considera- 
tion of  the  question  whether  a  lapse  of  time  so 
great  as  to  afford  a  clear  presumption  that  all 
the  witnesses  to  the  transaction  in  controversy 
are  dead,  and  all  proof  lost  or  destroyed,  will 
of  itself  constitute  a  bar  to  a  suit  in  equity, 
independently  of  any  statute  of  limitations,  and 
without  regard  to  any  question  if  Inches'  or.  in 
other  words,  should  a  court  of  equity  refuse  to 
entertain  a  bill  in  equity  upon  the  sole  ground 
that  the  lapse  of  time  has  been  so  great  as  to 
make  it  impossible  to  ascertain  the  facts  and 
apply  the  remedy,  by  reason  of  the  death  of  the 
witnesses  and  the  loss  or  destruction  of  proofs? 
In  my  judgment,  the  doctrine  that  a  court  of 
equity  will  not  entertain  a  claim  so  stale  as  to 
be  not  capable  of  satisfactory  proof,  must  stand 
as  one  applicable  alike  to  all  suitors ;  it  rests 
not  upon  any  statute  of  limitations,  nor  upon 
any  doctrine  of  laches  alone,  although  the  fact 
of  laches  may  always  appear ;  it  rests  rather 
upon  the  sound  rule  that  no  court  should  ever 
entertain  a  controversy  after  the  ravages  of 
time  have  destroyed  the  evidence  concerning 
it."    Upon  appeal  to  the  Supreme  Court  of  the 

/ 


United  States,  U.  S.  v.  Beebe,  127  U.  S.  338, 
the  decision  of  the  lower  court  was  sustained, 
but  on  the  ground  that  the  United  States  was 
only  a  formal  party  to  the  cause  and  therefore 
could  not  claim  any  of  the  prerogatives  of  sov- 
ereignty. 

2.  Diligent  Prosecution  of  Suit.  —  "The  United 
States  are  entitled,  as  are  all  parties,  to  a  rea- 
sonable time  to  prepare  their  cause,  and  if  in 
any  case  they  are  not  ready,  upon  application 
time  will  be  given  ;  but  it  is  expected  that  the 
defendants,  like  other  litigants,  will  use  reason 
able  diligence  in  being  ready  for  trial,  so  that 
suitors  will  not  be  unreasonably  delayed  in  the 
prosecution  of  their  cases."  Jaeger  v.  U.  S., 
27  Ct.  CI.  288. 

3.  Motion  for  New  Trial.  —  "  Claimant's  coun- 
sel contend,  on  the  authority  of  Silvey's  Case, 
(7  Ct.  CI.  305),  that  the  measure  of  diligence 
which  the  common  law  applies  to  ordinary 
parties  moving  for  new  trials  is  to  be  applied 
to  the  government.  *  *  *  We  cannot  as- 
sent to  this  proposition."  Ford  v.  U.  S.,  18  Ct. 
CI.  69. 

4.  Limitations  Not  Generally  Apriicable  to 
United  States.  —  See  the  title  Limitations  of 
Actions,  vol.  19,  p.  188  et  seq.  See  also  Oak- 
smith   v.    Johnston,    92    U.    S.    347  ;  Fink  v. 

-  O'Neil,  106  U.  S.  281  ;  U.  S.  v.  Insley,  130  U. 
S.  266;  Stanley  v.  Schwalby,  147  U.  S.  519; 
U.  S.  v.  Berdan  Fire- Arms  Mfg.  Co.,  156  U.  S. 
570;  U.  S.  v.  Bliss,  172  U.  S.  324. 

"  There  is  no  statute  of  limitations  against 
the  government."  Moore  v.  Robbins,  96  U.  S. 
534- 

It  is  upon  the  principle  of  public  policy  that 
the  United  States  have  been  held  not  bound  by 
statutes  of  limitation  unless  Congress  has 
clearly  manifested  that  they  should  be  so 
bound."  U.  S.  v.  American  Bell  Telephone  Co., 
159  U.  S.  554- 

5.  Government  May  Take  Advantage  of  Statute. 
—  Finn  v.  U.  S.,  123  U.  S.  233;  Stanley  v. 
Schwalby.  147  U.  S.  508;  De  Arnaud  v.  U.  S., 
151  U.  S.  496. 
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objection  that  a  claim  against  the  United  States  is  barred  by  a  statute  of 
limitations.1 

(3)  Want  of  Equity  in  Claim  of  Government.  —  Since  a  statute  of  limi- 
tations operates  only  as  a  bar  to  the  remedy  and  not  as  an  extinguishment  of 
the  right  or  cause  of  action,  the  United  States,  when  it  comes  into  a  court 
of  equity,  asking  some  affirmative  relief,  may  be  required  to  do  equity  in  the 
premises,  notwithstanding  the  bar  of  the  statute.* 

(4)  Claims  Assigned  to  Government.  —  The  exemption  of  the  government 
from  the  operation  of  statutes  of  limitation  is  not  so  far-reaching  as  to  permit 
it  to  sue  on  contracts  which  it  purchases  at  a  time  subsequent  to  the  com- 
pletion of  the  period  of  limitation.3  But,  although  no  revival  of  the  cause 
of  action  takes  place  under  such  circumstances,  yet  it  is  otherwise  if  the  full 
period  of  limitation  has  not  run  at  the  time  of  the  assignment.4 

c.  District  of  Columbia  Not  Entitled  to  Prerogatives. — Although 
the  District  of  Columbia  is  a  part  of  the  United  States,  yet  it  is  not  possessed 
of  such  a  sovereign  character,  and  is  not  so  identified  with  or  representative 
of  the  sovereignty  of  the  United  States,  as  to  be  entitled  to  the  prerogatives 
and  exemptions  of  sovereignty,  being,  on  the  contrary,  a  municipal  corpora- 
tion for  the  purpose  of  all  its  transactions  and  subject  to  the  ordinary  rules 
that  govern  the  law  of  procedure  between  private  persons.5 

V.  Officers  and  Other  Agents —  1.  In  General.  —  The  United  States,  in 
its  political  capacity,  being  a  collective  invisible  body,  it  can  only  act  through 
its  officers  and  agents,  who  constitutionally  and  legally  administer  the 
government.6 


1.  Baltimore,  etc.,  R.  Co.  v.  U.  S.,  34  Ct.  CI. 

484. 

"  The  general  rule  that  limitation  does  not 
operate  by  its  own  force  as  a  bar,  but  is  a  de- 
fense, and  that  the  party  making  such  a  de- 
fense must  plead  the  statute  if  he  wishes  the 
benefit  of  its  provisions,  has  no  application  to 
suits  in  the  Court  of  Claims  against  the  United 
States.  An  individual  may  waive  such  a  de- 
fense, either  expressly  or  by  failing  to  plead 
the  statute ;  biit  the  government  has  not  ex- 
pressly or  by  implication  conferred  authority 
upon  any  of  its  officers  to  waive  the  limitation 
imposed  by  statute  upon  suits  against  the 
United  States  in  the  Court  of  Claims."  Finn 
v.  U.  S.,  123  U.  S.  232. 

2.  Brent  v.  Washington  Bank,  10  Pet.  (U. 
S.)  617,  in  which  Baldwin,  J.,  said:  "In  the 
U.  S.  Bank  v.  Donnally,  8  Pet.  (U.  S.)  361,  this 
court  laid  it  down  as  an  established  principle,  that 
the  act  of  limitations  operated  only  to  bar  the 
remedy,  not  to  extinguish  the  right  or  cause  of 
action  ;  and  that  a  judgment  on  a  plea  of  the 
statute  was  only  to  bar  the  remedy  on  a  con- 
tract, when  sued  for  in  Virginia,  as  the  Limita- 
tion Act  of  that  state  embraced  the  one  de- 
clared on,  but  did  not  nuerate  to  extincriii=h 
the  contract  when  sued  for  elsewhere,  or  in 
Kentucky,  where  by  the  lex  loci  it  was  not 
affected  by  any  limitation."  "  We  cannot  take 
this  case  out  of  this  established  rule  ;  the  legal 
remedy  is  barred,  but  the  debt  remains  as  an 
unextinguished  right ;  and  the  bank,  when 
called  into  a  court  of  equity,  may  hold  to  any 
equitable  lien,  or  other  means  in  their  hands, 
till  it  is  discharged." 

3.  Claims  Assigned  to  Government.  —  U.  S. 
v.  Buford,  3  Pet.  (U.  S.)  30  ;  Rex  v.  Morrall, 
6  Price  24;  U.  S.  v.  Nashville,  etc.,  R.  Co.,  118 
U.  S.  125. 


4.  Claim  Not  Barred  at  Time  of  Assignment.  — 

U.  S.  v.  Nashville,  etc.,  R.  Co.,  118  U.  S.  126. 
See  also  title  Limitation  of  Actions,  voi.  19, 
p.  190. 

5.  District  of  Columbia.  —  "  It  is  just  as  much 

fo  the  public  interest  and  tranquillity  that  mu- 
nicipal corporations  should  be  limited  in  the 
time  of  bringing  suits  as  that  individuals  or 
private  corporations  should  be.  The  reason 
stated  in  the  preamble  for  the  passage  of  the 
law  applies  to  all ;  and,  moreover,  it  shows  that 
the  objects  of  the  law  are  beneficent  ones,  and 
therefore  that  it  should  be  liberally  construed. 
It  cannot  apply  to  the  sovereign  power,  of 
course.  No  restrictive  laws  apply  to  the  sov- 
ereign, unless  so  expressed.  And  especially  no 
laws  affecting  a  right  on  the  ground  of  neglect 
or  laches,  because  neglect  and  laches  cannot  be 
imputed  to  him.  And  it  matters  not  whether 
the  sovereign  be  an  individual  monarch,  or  a 
republic  or  state.  The  principle  applies  to  all 
sovereigns.  The  reason  usually  assigned  for 
this  prorogative  is,  that  the  sovereign  is  not  an- 
swerable for  the  delinquencies  of  his  agents. 
But  whatever  the  true  reason  may  be,  such  is 
the  general  law  —  such  the  universal  law,  ex- 
cept where  it  is  expressly  waived.  The  privi- 
lege, however,  is  a  prerogative  one,  and  cannot 
be  challenged  by  any  person  inferior  to  the  sov- 
ereign, whether  that  person  be  natural  or  cor- 
porate." Metropolitan  R.  Co.  v.  District  of 
Columbia,  132  U.  S.  11. 

6.  United  States  Can  Act  Only  Through  Its  Cffi- 
cers  or  Agents.  —  "  The  government  is  an  ab- 
stract entity,  which  has  no  hand  to  write  or 
mouth  to  speak,  and  has  no  signature  which  can 
be  recognized,  as  in  the  case  of  an  individual. 
It  speaks  and  acts  only  through  agents,  or  more 
properly,  officers."  The  Floyd  Acceptances,  7 
Wall.  (U.  S.)  676;  U.  S.  v.  Hillegas,  3  Wash. 
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2.  Office  and  Employment  Distinguished.  —  Although  an  office  is  an  employ- 
ment, every  employment  is  not  an  office.1  An  office  is  a  public  charge  or 
employment,  the  duties  of  which  are  prescribed  by  law,  and  not  by  contract, 
and  are  in  their  nature  continuing  and  permanent,  regardless  of  change  in  the 
personnel  of  the  office.3  The  term  commonly  embraces  the  ideas  of  tenure, 
duration,  emolument,  and  duties,3  but  it  is  not  essential  to  the  existence  of 
an  office  that  there  shall  be  any  pay  or  emolument  inuring  to  the  occupant.4 
Where  an  employment  or  a  duty  arises  out  of  a  contract,  and  is  dependent 
for  its  duration  and  extent  on  the  terms  of  such  contract,  it  is  not  an  office.5 

3.  United  States  Officers  —  a.  Definition.  —  A  United  States  officer  is  one 
to  whom  is  delegated  a  portion  of  the  sovereign  power,  who  occupies  an 
"  office  "  in  the  completest  sense  of  that  term,  and  whose  authority  is 
conferred  on  him  by  a  legally  authorized  appointment.6 

b.  Eligibility.  —  The  principles  relating  to  eligibility  to  office,  in  general, 
have  been  fully  stated  elsewhere.7 

c.  Appointment.  —  In  the  United  States,  for  purposes  of  appointment, 
its  officers  are  divided  into  two  classes.    The  primary  class  requires  a  nomi= 


(U.  S.)  70,  26  Fed.  Cas. 'No.  15,366;  Minturn 
v.  U.  S.,  106  U.  S.  444. 

Presidential  Electors  Are  Neither  Officers  Nor 
Agents  of  the  United  States. —  "  The  sole  function 
of  the  presidential  electors  is  to  cast,  certify, 
and  transmit  the  vote  of  the  state  for  president 
and  vice-president  of  the  nation.  Although  the 
electors  are  appointed  and  act  under  and  pursu- 
ant to  the  Constitution  of  the  United  States,  they 
are  no  more  officers  or  agents  of  the  United 
States  than  are  the  members  of  the  state  legis- 
latures when  acting  as  electors  of  federal  sen- 
ators, or  the  people  of  the  states  when  acting 
as  electors  of  representatives  in  Congress."  In 
re  Green,  134  U.  S.  379,  followed  in  McPher- 
son  v.  Blacker,  146  U.  S.  35. 

1.  Office  and  Employment  Distinguished.  — 
U.  S.  v.  Maurice,  2  Brock.  (U.  S.)  96 ;  Hall  v. 
Wisconsin,  103  U.  S.  8. 

2.  Duties  of  Office  Prescribed  by  Law  and  Not  by 
Contract.  —  U.  S.  v.  Hartwell,  6  Wall.  (U.  S.) 
393  ;  U.  S.  v.  Moore,  95  U.  S.  762  ;  Hall  v.  Wis- 
consin, 103  U.  S.  8 ;  U.  S.  v.  Cook,  154  U.  S. 
555 ;  U.  S.  v.  Maurice,  2  Brock.  (U.  S.)  96 ; 
U.  S.  v.  Bloomgart.  2  Ben.  (U.  S.1  356,  21  Fed. 
Cas.  No.  14,612;  Stanton  v.  Wilkeson,  8  Ben. 
(U.  S.)  357,  22  Fed.  Cas.  No.  13,299.  And  see 
the  title  Public  Officers,  vol.  23,  p.  322. 

Surgeon  Appointed  by  Commissioner  of  Pensions 
—  In  U.  S.  v.  Germaine,  99  U.  S.  508,  it  was 
held  that  a  surgeon  appointed  by  the  commis- 
sioner of  pensions  to  examine  pensioners  and 
applicants  for  pensions  is  not  such  an  officer. 
In  delivering  the  opinion  in  thir  case,  Miller, 
J.,  said  :  "  The  duties  are  not  continuing  and 
permanent,  but  they  are  occasional  and  inter- 
mittent. The  surgeon  is  only  to  act  when  called 
on  by  the  commissioner  of  pensions  in  some 
special  case,  as  when  some  pensioner  or  claim- 
ant of  a  pension  presents  himself  for  examina- 
tion. He  may  make  fifty  of  these  examinations 
in  a  year  or  none.  He  is  required  to  keep  no 
place  of  business  for  the  public  use." 

Justices  of  the  Peace  in  the  District  of  Columbia, 
although  only  "  in  some  sense  "  judicial  officers, 
are  held  to  be  officers  of  the  United  States  so 
as  to  render  them  exempt  from  militia  duty. 
Wise  v.  Withers,  3  Cranch  (U.  S.)  331  ;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  17. 


Instances  of  United  States  Officers  —  Im- 
migration Inspectors.  —  Nishimura  Ekiu  v.  U. 
S.,  142  U.  S.  663. 

Masters  in  Chancery.  —  Northwestern  Mut. 
L.  Ins.  Co.  v.  Quinn,  69  Fed.  Rep.  464. 

Receivers  of  National  Banks.  —  Myers  v.  Het- 
tinger, (C.  C.  A.)  94  Fed.  Rep.  372;  Piatt  v. 
Beach,  2  Ben.  (U.  S.)  303. 

Deputies  to  United  States  Marshals. — ■  U.  S. 
v.  Tinklepaugh,  3  Blatchf.  (U.  S.)  425. 

Naval  Cadet  Engineer.  —  U.  S.  v.  Perkins, 
116  U.  S.  484. 

Clerk  in  Fractional  Currency  Office  of  Treas- 
ury. —  U.  S.  v.  Bloomgart,  2  Ben.  (U.  S.)  356. 

3.  "  An  office  is  a  public  station  or  employ- 
ment conferred  by  the  appointment  of  govern- 
ment. The  term  embraces  the  ideas  of  tenure, 
duration,  emolument,  and  duties."  Accord- 
ingly, when  a  person,  viz.,  a  clerk  in  the  office 
of  the  assistant  treasurer  of  the  United  States, 
was  appointed  pursuant  to  law  and  his  compen- 
sation was  fixed  by  law ;  where  the  "  vacating 
the  office  of  his  superior  would  not  have 
affected  the  tenure  of  his  place,"  and  "  his 
duties  were  continuing  and  permanent,  not  oc- 
casional or  temporary,"  and  "  were  to  be  such 
as  his  superior  in  office  should  prescribe,"  such 
person  was  held  to  be  an  officer  of  the  United 
States.  U.  S.  v.  Hartwell,  6  Wall.  (U.  S.) 
393- 

Where  a  position  is  "  without  tenure,  dura 
tion,  continuing  emolument,  or  continuous 
d  ities,"  and  the  incumbent  acts  "  only  occa- 
sionally and  temporarily,"  he  is  "  not  an  '  offi- 
cer '  with  the  meaning"  of  the  Constituiinn. 
Auffmordt  v.  Hedden,  137  U.  S.  327.  See  also 
U.  S.  v.  Moore,  95  U.  S.  762 ;  Northwestern 
Mut.  L.  Ins.  Co.  v.  Quinn,  69  Fed.  Rep.  464. 

4.  Pay  or  Emolument  Not  Essential.  —  Embry 
v.  U.  S.,  100  U.  S.  685.  See  also  title  Public 
Officers,  vol.  23,  p.  323. 

5.  Employment  under  Contract  Not  an  Office.  — 
Marshall,  Ch.  J.,  in  U.  S.  v.  Maurice,  2  Brock. 
(U.  S.)  103,  24  Myer's  Fed.  Dec,  §  9.  See 
also,  generally,  title  Public  Officers,  vol.  23, 
p.  324. 

6.  See  Const.  U.  S.,  art.  II..  §  2,  par.  2  ;  and 
the  title  Public  Officers,  vol.  23,  p.  322. 

7.  See  title  Public  Officers,  vol.  23,  p.  330. 
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nation  by  the  President  and  confirmation  by  the  Senate.  The  secondary  class, 
in  which  are  included  all  inferior  officers,  requires  an  appointment  by  the  Presi- 
dent alone,  or  a  court  of  law,  or  the  head  of  a  department,  such  authority  to 
be  first  vested  in  them  by  Act  of  Congress.1  Congress  is  not  empowered  to 
make  any  appointment  by  legislative  enactment,  but  only  to  vest  the  power 
of  appointment  in  the  President,  a  court  of  law,  or  the  head  of  a  department ; a 
and,  on  the  other  hand,  neither  the  President,  nor  a  court  of  law,  or  head  of 
a  department,  can  make  an  appointment  of  a  United  States  officer  unless  and 
until  power  so  to  do  is  vested  in  either  by  Act  of  Congress,  and  only  in  accord- 
ance with,  and  subject  to  the  restrictions  of,  such  legislation.3  Furthermore, 
Congress  is  powerless  to  vest  the  appointment  of  officers  elsewhere  than  in 
the  President,  a  court  of  law,  or  the  head  of  a  department.4  A  person  in  the 
service  of  the  government  who  does  not  derive  his  position  from  one  of 
the  above  sources  is  not  an  officer  of  the  United  States  in  the  sense  of  the 
Constitution.5 

Power  and  Duties  of  Existing  Office  Increased  Without  New  Appointment.  —  It  cannot  be 

doubced,  and  in  fact  has  frequently  been  the  case,  that  Congress  may  increase 
the  powers  and  duties  of  an  existing  office  without  thereby  rendering  it 
necessary  that  the  incumbent  should  be  again  nominated  and  appointed.6 

One  Person  May  Hold  Two  Offices,  but  Two  Persons  May  Not  Hold  One  Office.  —  There  is 
no  legal  objection  to  one  person  holding  two  separate  and  distinct  offices, 
places,  or  employments,  at  the  same  time,  each  of  which  has  its  own  duties, 
provided  the  duties  are  such  as  render  it  possible  for  one  person  to  perform 
them  all.  In  such  case,  the  incumbent  is  in  the  eye  of  the  law  two  officers, 
holding  two  places  or  appointments.7  But  there  cannot  be  two  persons 
holding  the  same  public  office  at  the  same  time.** 

d.  Removal  and  Suspension.  —  Where  no  tenure  of  office  is  prescribed 
by  the  Constitution  or  by  law,  it  is  held  at  the  will  of  the  appointing  power, 
which  may  remove  or  suspend  an  officer  at  pleasure,  the  power  of  appointment 

1.  Appointment  of  United  States  Officers. —  the  punishment  were  designed  for  others  than 

'J.  S.  v.   Germaine,  99  U.   S.  509 ;  U.  S.  v.  officers  as  defined  by  the  Constitution,  words  to 

Mouat,  124  U.  S.  307;  U.  S.  v.  Smith,  124  U.  that  effect  would  be  used,  as  servant,  agent, 

S.  532;  Nishimura  Ekiu  v.  U.  S.,  142  U.  S.  person  in  the  service  or  employment  of  th* 

663.    See  also  the  title  Civil  Service,  vol.  6.  government."     U.  S.  v.  Germaine,  99  U.  S. 

p.  88.  509. 

2.  Wood's  Case,  15  Ct.  CI.  151;  Nishimura  "An  officer  of  the  United  States  can  only  be 
Ekiu  v.  U.  S.,  142  U.  S.  663.  appointed  by  the  President,  by  and  with  the  ad- 

3.  U.  S.  v.  Perkins,  116  U.  S.  483.  vice  and  consent  of  the  Senate,  or  by  a  court 

4.  Nishimura  Ekiu  v.  U.  S.,  142  U.  S.  663.  of  law,  or  the  head  of  a  department.    A  person 

5.  "  The  Constitution  for  purposes  of  appoint-  in  the  service  of  the  government  who  does  not 
-r;nt  very  clearly  divides  all  its  officers  into  derive  his  position  from  one  of  these  sources 
,»vO  classes.  The  primary  class  requires  a  is  not  an  officer  of  the  United  States  in  the 
nomination  by  the  President  and  confirmation  sense  of  the  Constitution."  U.  S.  v.  Smith,  124 
by  the  Senate.    But,  foreseeing  that  when  offices  U.  S.  532. 

became  numerous,  and  sudden  removals  nec-  Paymaster's  Clerk  Appointed  by  Paymaster  in 

essary.  this  mode  might  be  inconvenient,  it  was  Navy,  with  the  approval  of  the  secretary  of  the 

provided  that,  in  regard  to  officers  inferior  to  navy,  is  not  an  officer  of  the  United  States.  U. 

those  specially  mentioned,  Congress  might  by  S.  v.  Mouat,  124  U.  S.  307.    He  is,  however,  an 

law    ve=t  their   appointment  in  the  President  "officer"  in  a  special  sense  as  used  by  Con- 

alons,  in  the  courts  of  law,  or  in  the  heads  of  gress  in  the  Act  of  March,  1883,  providing  for 

departments.    That  all  persons  who  can  be  said  an  increase  of  pay  to  officers  of  the  navy  ac- 

to  hold  an  office  under  the  government  about  cording  to  length  of  service.    See  also  U.  S.  V. 

to  be  established  under  the  Constitution  were  Bogart,  3  Ben.  (U.  S.)  257. 

intended  to  be  included  within  one  or  the  other  6.    Shoemaker  v.  U.  S.,  147  U.  S.  301. 

of  these  modes  of  appointment  there  can  be  but  7.  One  Person   Holding  Two  Offices. —  U.  S. 

little  doubt.    This  Constitution  is  the  supreme  v   Saunders,  120  U.  S.  129;  Collins's  Case,  15 

law  of  the  land,  and  no  Act  of  Congress  is  of  Ct.  CI.  22;    Collier  v.  U.  S.,  22  Ct.  CI.  125; 

any  validity  which  does  not  rest  on  authority  Heiro's  Case,  5  Op.  Atty.-Gen.  765. 

conferred  by  that  instrument.    It  is.  therefore,  Office  of  Clerk  and  A^o  of  Commissioner  of  Cir- 

not  to  be  supposed  that  Congress,  when  enact-  -cuit  Court  may  be  held  by  one  person.    U.  S. 

ing  a  criminal  law  for  the  punishment  of  officers  i\  McCandless,  147  U.  S.  692. 

of  the  United  States,  intended  to  punish  any  8.  Two   Persons   Cannot  Hold  One  Office.  — 

one  not  appointed  in  one  of  those  modes.    If  Eraser's  Case,  16  Ct.  CI.  507. 
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carrying  with  it,  as  an  incident,  the  power  of  removal  or  suspension.1  Con- 
gress, however,  in  vesting  the  appointment  of  inferior  officers  in  the  Presi- 
dent, the  courts  of  law,  or  heads  of  departments,  may  limit  or  restrict  the 
power  of  removal  or  suspension  as  it  deems  best  for  the  public  interests.2 

Exclusive  Power  of  President.  —  Although  the  appointing  power  in  certain  cases 
is  vested  in  the  President  and  Senate  jointly,  the  power  of  removal  in  such 
cases  is  in  the  President  alone,  to  be  exercised  "  when  in  his  discretion  he 
regards  it  for  the  public  good."  3 

4.  Agents  as  Distinguished  from  Officers.  —  Although,  as  we  have  already 
seen,  no  officer  of  the  United  States  can  be  appointed  unless  under  some 
clause  of  the  Federal  Constitution  or  in  pursuance  of  a  law  passed  in  con 
formity  therewith,  yet  it  is  well  settled  that  there  need  be  no  law  specially 
authorizing  the  appointment  of  an  agent,  but,  in  the  absence  of  express  statu- 
tory prohibition,  the  heads  of  the  great  departments  of  government  are 
authorized,  in  the  administration  of  the  duties  of  their  office,  to  employ  agents 
and  determine  when  the  exigency  demanding  their  employment  arises.4 


1.  Removal  and  Suspension.  —  "The  Constitu- 
tion is  silent  with  respect- to  the  power  of  re- 
moval from  office,  where  the  tenure  is  not  fixed. 
*  *  *  It  cannot,  for  a  moment,  be  admitted 
that  it  was  the  intention  of  the  Constitution  that 
those  offices  which  are  denominated  inferior 
offices  should  be  held  during  life.  And  if  re- 
movable at  pleasure,  by  whom  is  such  removal 
to  be  made  ?  In  the  absence  of  all  constitu- 
tional provision  or  statutory  regulation,  it 
would  seem  to  be  a  sound  and  necessary  rule 
to  consider  the  power  of  removal  as  incident 
to  the  power  of  appointment."  Ex  p.  Hennen, 
13  Pet.  (U.  S.)  258. 

"  The  power  of  removal  from  office  is  inci- 
dent to  the  power  of  appointment."  Keim  v. 
U.  S.,  177  U.  S.  290. 

"  That  the  right  of  appointment  carries  with 
it  the  right  of  removal  has  been  determined  so 
many  times  that  it  would  be  useless  to  cite  au- 
thority in  support  of  the  proposition."  U.  S. 
v,  Taft,  32  Wash.  L.  Rep.  443.  See  also  Ware 
v  U.  S.,  4  Wall.  (U.  S.)  632  ;  In  re  Eaves,  30 
Fed.  Rep.  23  ;  Taylor  v.  Kercheval,  82  Fed. 
Rep.  502;  Thwing's  Case,  16  Ct.  CI.  13;  How- 
ard v.  U.  S.,  22  Ct.  CI.  303. 

Furlough.  —  The  head  of  a  department  may 
put  a  clerk  on  furlough  at  any  time.  U.  S.  v. 
Murray,  100  TJ.  S.  536. 

President  May  Remove  District  Attorney  During 
Term.  — The  President  of  the  United  States  has 
power  to  remove  a  district  attorney  within  the 
four  years  for  which  he  was  appointed  under 
Rev.  St.  U.  S.,  5  760.  the  tenure  nf  office  =ec- 
tions  of  the  Revised  Statutes  having  been  re- 
pealed.   Parsons  v.  U.  S.,  167  U.  S.  331. 

Territorial  Judge.  —  President  has  power  to 
remove  or  suspend  a  territorial  judge.  Howard 
v.  U.  S.,  22  Ct.  CI.  305.  See  also  the  title  Ter- 
ritories, vol.  28,  p.  63. 

2.  Restriction  of  Power  to  Remove  or  Suspend.  — 
U.  S.  v.  Perkins,  116  U.  S.  485. 

Civil  Service  Law. —  See  generally  the  title 
Civil  Service,  vol.  6,  p.  88.  Although  the  Civil 
Service  Act  of  January  16,  1883,  22  Stat.  L. 
413,  does  restrict  the  power  of  appointment  in 
the  departments,  it  does  not  limit  the  power  of 
removal  except  for  the  single  cause  of  making 
or  refusing  to  make  contributions  for  political 
purposes.  U.  S.  v.  Taft.  32  Wash.  L.  Rep.  444, 
in  which  the  Court-  of  Appeals  of  the  District 
29  C.  of  L. — II         ,  x6 


of  Columbia  said :  "  It  is  perfectly  plain  from 
the  reading  of  the  act  that  Congress  never  in- 
tended to  limit  the  power  of  removal  except 
for  the  single  cause  of  failure  to  contribute 
money  or  services  to  a  political  party.  The 
entire  policy  of  civil  service  has  been  to  restrict 
the  power  of  appointment,  not  removal,  because 
once  the  right  to  appoint  is  restricted  within 
certain  defined  classifications,  the  reason  for 
political  removals  has  ceased,  and,  therefore, 
the  right  of  removal  has  remained  unchanged, 
except  for  the  political  causes  assigned.  Not 
only  has  the  statute  made  this  plain,  but  reason 
is  with  it." 

Congress  May  Abolish  Office  —  For  matters 
generally  relating  to  termination  :r  authority, 
see  title  Public  Officers,  vol.  23,  p.  420. 

3.  Ex  p.  Hennen,  13  Pet.  (U.  S.)  259;  Blake 
v.  U.  S.,  103  U.  S.  231  ;  U.  S.  v.  Avery,  Deady 
(U.  S.)  204,  24  Fed.  Cas.  No.  14,481 ;  Ex  p. 
Schaumburg,  1  Hayw.  &  H.  (D.  C.)  249,  21  Fed. 
Cas.  No.  12,441. 

4.  Agents. —  The  head  of  a  department  of 
the  government  is  authorized,  in  the  administra- 
tion of  the  duties  of  the  office,  to  employ  agents 
and  determine  when  an  exigency  arises  de- 
manding their  employment."  U.  S.  v.  Potter, 
7  Rep.  675,  27  Fed.  Cas.  No.  16,076. 

"  It  is  insisted  that,  as  there  was  no  law 
which  authorized  the  appointment  of  the  de- 
fendant, his  services  can  constitute  no  legal 
claim  for  compensation,  though  it  might  author- 
ize the  equitable  interposition  of  the  legisla- 
ture. That  usage,  without  law  or  against  law, 
can  never  lay  the  foundation  of  a  legal  claim, 
and  none  other  can  be  set  off  against  a  demand 
by  the  government.  A  practical  knowledge 
of  the  action  of  any  one  of  the  great  depart- 
ments of  the  government  must  convince  every 
person  that  the  head  of  a  department,  in  the 
distribution  of  its  duties  and  responsibilities, 
is  often  compelled  to  exercise  his  discretion. 
He  is  limited  in  the  exercise  of  his  powers  by 
the  law ;  but  it  does  not  follow  that  he  must, 
show  a  statutory  provision  for  everything  he 
does.  No  government  could  be  administered 
on  such  principles.  To  attempt  to  regulate  by 
law  the  minute  movements  of  every  part  of  the 
complicated  machinery  of  government  would 
evince  a  most  unpardonable  ignorance  on  the 
subject.  Whilst  the  great  outlines  of  its  move- 
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5.  Prohibition  of  Political  Contributions  by  Officers  and  Agents.  —  Since  Con- 
gress has  an  undoubted  right  to  enact  all  laws  which  it  may  see  fit  to  promote 
efficiency  and  integrity  in  the  service  of  the  United  States,  its  statutes  pro- 
hibiting officers  and  employees  of  the  United  States  from  receiving  from  or 
giving  to  each  other  money  or  property  for  political  purposes  are  constitutional 
and  valid.1 

6.  Compensation.  —  While  it  is  not  essential  to  the  existence  of  an  office 
that  there  shall  be  any  pay  or  emolument  inuring  to  the  occupant,3  and 
though  when  no  tenure  of  office  is  prescribed  by  the  Constitution  or  by  law  the 
appointing  power  may  remove  or  suspend  the  occupant  at  any  time,3  yet  it 
by  no  means  follows  that  the  appointing  power  can,  during  the  period  of 
actual  service  of  an  officer,  either  increase  or  diminish  a  salary  fixed  by  stat- 
ute,4 nor  can  it,  in  advance  of  his  appointment,  bargain  with  him  to  waive 
his  salary  or  to  accept  something  less  than  the  statutory  sum.5    Congress  has 


merits  may  be  marked  out,  and  limitations  im- 
posed on  the  exercise  of  its  powers,  there  are 
numberless  things  which  must  be  done,  that 
can  neither  be  anticipated  nor  defined,  and 
which  are  essential  to  the  proper  action  of  the 
government.'  Ihe  court  concluded  by  saying 
that,  although  there  was  no  law  specially  au- 
thorizing the  appointment  of  the  agent,  yet 
it  was  not  necessary  that  there  should  be  a  spe- 
cial statutory  provision  on  the  subject.  U.  S. 
v.  Macdaniel,  7  Pet.  (U.  S.)  14. 

State  Officer  Performing  Federal  Duties.  —  In 
Kentucky  v.  Dennison,  24  How.  (U.  S.)  108, 
the  Supreme  Court  said  :  "  It  is  true  that  Con- 
gress may  authorize  a  particular  state  officer  to 
perform  a  particular  duty ;  but  if  he  declines 
to  do  so,  it  does  not  follow  that  he  may  be  co- 
erced, or  punished  for  his  refusal." 

1.  Political  Contributions  Prohibited.  —  "The 
evident  purpose  of  Congress  in  all  this  class  of 
enactments  has  been  to  promote  efficiency  and 
integrity  in  the  discharge  of  official  duties,  and 
to  maintain  proper  discipline  in  the  public  ser- 
vice. *  *  *  A  feeling  of  independence  un- 
der the  law  conduces  to  faithful  public  service, 
and  nothing  tends  more  to  take  away  this  feel- 
ing than  a  dread  of  dismissal.  If  contributions 
from  those  in  public  employment  may  be  solic- 
ited by  others  in  official  authority,  it  is  easy 
to  see  that  what  begins  as  a  request  may  end  as 
a  demand,  and  that  a  failure  to  meet  the  de- 
mand may  be  treated  by  those  having  the  power 
of  removal  as  a  breach  of  seme  supposed  duty, 
growing  out  of  the  political  relations  of  the 
parties.  Contributions  secured  under  such  cir- 
cumstances will  quite  as  likely  be  made  to  avoid 
the  consequences  of  the  personal  displeasure  of 
a  superior,  as  to  promote  the  political  views  of 
the  contributor  —  to  avoid  a  discharge  from 
service,  not  to  exercise  a  political  privilege." 
Ex  p.  Curtis,  106  U.  S.  373. 

2.  See  supra,  this  section,  2.  Office  and  Em- 
ployment Distinguished. 

3.  See  supra,  this  section,  3.  d.  Removal  and 
Suspension. 

4.  Appointing  Power  Cannot  Increase  or  Dimin- 
ish a  Salary  Fixed  by  Statute. —  Adams  v.  U. 
S.,  20  Ct.  CI.  us  ;  Dyer  v.  U.  S.,  20  Ct.  CI.  166  ; 
Barre  v.  U.  S.,  27  Ct.  CI.  357  ;  Miller  v.  U.  S., 
103  Fed.  Rep.  413. 

"  Where  an  Act  of  Congress  declares  that  an 
officer  of  the  government  or  public  agent  shall 
receive  a  certain  compensation  for  his  services, 


which  is  specified  in  the  law,  undoubtedly  that 
compensation  can  neither  be  enlarged  nor  dimin- 
ished by  any  regulation  or  order  of  the  Presi- 
dent, or  of  a  department,  unless  the  power  to 
do  so  is  given  by  Act  of  Congress."  Goldsbor- 
ough  v.  U.  S.,  Taney  (U.  S.)  80,  10  Fed.  Cas. 
No.  5,519. 

"  The  law  creates  the  office,  prescribes  its 
duties,  and  fixes  the  compensation.  *  *  * 
The  appointing  power  has  no  control,  beyond 
the  limits  of  the  statute,  over  the  compensation, 
either  to  increase  or  diminish  it."  Adams  v. 
U.  S.,  20  Ct.  CI.  115. 

"  There  is  no  principle  upon  which  an  indi- 
vidual appointed  or  elected  to  an  official  posi- 
tion can  be  compelled  to  take  less  than  the  sal- 
ary fixed  by  law.  *  *  *  The  law  does  not 
recognize  the  principle  that  a  board  of  officers 
can  reduce  the  amount  fixed  by  law  for  a  sal- 
aried officer."  People  v.  Board  of  Police,  75 
N.  Y.  42,  followed  in  Kehn  v.  State,  93  N.  Y. 
294.  See  also  Glavey  v.  U.  S.,  182  U.  S.  595, 
where  the  Supreme  Court  of  the  United  States 
reviewed  all  the  decisions  on  the  subject,  and 
affirmed  the  above  doctrine. 

5.  Agreement  to  Waive  Salary.  — "  Any  bar- 
gain whereby,  in  advance  of  his  appointment 
to  an  office  with  a  salary  fixed  by  legislative 
authority,  the  appointee  attempts  to  agree  with 
the  individual  making  the  appointment  that  he 
will  waive  all  salary  or  accept  something  less 
than  the  statutory  sum,  is  contrary  to  public 
policy,  and  should  not  be  tolerated  by  the 
courts.  It  is  to  be  assumed  that  Congress  fixes 
the  salary  with  due  regard  to  the  work  to  be 
performed,  and  the  grade  of  man  that  such  sal- 
ary may  secure.  It  would  lead  to  the  grossest 
abuses  if  a  candidate  and  the  executive  officer 
who  selects  him  may  combine  together  so  as 
entirely  to  exclude  from  consideration  the  whole 
class  of  men  who  are  willing  to  take  the  office 
on  the  salary  Congress  has  fixed  but  will  not 
come  for  less.  And  if  public  policy  prohibit 
such  a  bargain  in  advance,  it  would  seem  that 
a  court  should  be  astute  not  to  give  effect  to 
such  illegal  contract  by  indirection,  or  by  spell- 
ing out  a  waiver  or  estoppel."  Miller  v.  U.  S., 
103  Fed.  Rep.  415,  quoted  with  approval  and 
followed  by  the  Supreme  Court  of  the  United 
States  in  Glavey  v.  U.  S.,  182  U.  S.  609.  See 
also  Barre  v.  U.  S.,  27  Ct.  CI.  357,  and  People 
v.  Board  of  Police,  75  N.  Y.  42,  to  the  same 
effect. 
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entire  control  over  the  whole  subject  of  salaries  for  public  officers  (except 
those  of  the  President  and  the  judges  of  the  courts  of  the  United  States  who 
have  a  tenure  of  office  prescribed  by  the  Constitution),  and  the  executive 
departments  are  powerless  to  interfere  therewith.1  On  the  other  hand,  it  is 
well  settled  that  no  officer  (except  the  President  or  a  judge  of  a  court  of  the 
United  States)  can,  under  any  Act  of  Congress  fixing  a  ralary,  claim  a  con- 
tract right  to  any  particular  amount  of  unearned  compensation,  but  Congress 
may  at  will  diminish  so  much  of  a  compensation  which  it  has  established  as 
has  slot  yet  been  earned.2  Where,  however,  a  contract  is  specifically  entered 
into  with  a  public  officer  or  agent,  stipulating  a  fixed  salary  for  his  services 
during  a  limited  period,  the  rule  is  otherwise.3 

Extra  and  Dual  Compensation.  —  An  Act  of  Congress  prohibits  any  person  hold- 
ing an  office  or  appointment  under  the  United  States,  for  which  a  definite 
compensation  by  way  of  salary  or  otherwise  is  provided  by  law  or  regulation, 
from  receiving  any  extra  compensation,  additional  allowance,  or  pay,  for 
other  services  which  may  be  required  of  him  either  by  Act  of  Congress  or  by 
order  of  the  head  of  his  department,  or  in  any  other  mode,  added  to  or  con- 
nected with  the  regular  duties  of  the  place  which  he  holds.4  Consequently, 
such  person,  on  being  required,  owing  to  increase  of  business  or  otherwise, 
to  work  beyond  the  usual  office  hours  of  the  department,  is  not  entitled  to 
additional  compensation  therefor.5  But  the  act  does  not  apply  to  distinct 
employments,  with  salaries  or  compensation  affixed  to  each  by  law  or  regu- 
lation, and  a  person  holding  separate  offices  or  employments  is  entitled  to  the 
salary  attached  to  both.6 


1.  See  authorities  cited  in  two  preceding 
notes.  In  Glavey  v.  U.  S.,  182  U.  S.  609,  the 
Supreme  Court  of  the  United  States  said  :  "  If 
it  were  held  otherwise,  the  result  would  be  that 
the  heads  of  executive  departments  could  pro- 
vide, in  respect  of  all  offices  with  fixed  salaries 
attached  and  which  they  could  fill  by  appoint- 
ments, that  the  incumbents  should  not  have  the 
compensation  established  by  Congress,  but 
should  perform  the  service  connected  with  their 
respective  positions  for  such  compensation  as 
the  head  of  a  department,  under  all  the  cir- 
cumstances, deemed  to  be  fair  and  adequate. 
In  this  way  the  subject  of  salaries  for  public 
officers  would  be  under  the  control  of  the  ex- 
ecutive department  of  the  government.  Public 
policy  forbids  the  recognition  of  any  such  power 
as  belonging  to  the  head  of  an  executive  depart- 
ment." 

2.  Power  of  Congress  to  Reduce  Salaries.  — 
"  The  question  here  presented  is  not  one  of 
office,  but  of  salary.  Wherever  the  power  of 
removal  from  office  may  rest,  all  agree  that 
Congress  has  full  control  of  salaries,  except 
those  of  the  President  and  the  judges  of  the 
courts  of  the  United  States.  The  amount  fixed 
at  any  one  time  may  be  added  to  or  taken  from 
at  will.  No  officer  except  the  President  or  a 
judge  of  a  court  of  the  United  States  can  claim 
a  contract  right  to  any  particular  amount  of 
unearned  compensation."  Embry  v.  U.  S.,  100 
lT.  b.  685      See  also  Bishop  on  Contracts  (en- 

ed  ed.),  §  208,  and  cases  there  cited. 

3.  "  When  the  Legislature  Makes  a  Contract 
with  a  public  officer,  as  in  the  case  of  a  stipu- 
lated salary  for  his  services  during  a  limited 
period,  this,  during  the  limited  period,  is  just  as 
much  a  contract,  within  the  purview  of  the  con- 
stitutional prohibition,  as  a  like  contract  would 
be  between  two  private  citizens."  Dartmouth 


College  v.  Woodward,  4  Wheat.  (U.  S.)  694. 
See  also  Hall  v.  Wisconsin,  103  U.  S.  11,  in 
which  the  above  quoted  language  was  approved, 
and  the  court  also  said  :  "  When  a  state  descends 
from  the  plane  of  its  sovereignty,  and  contracts 
with  private  persons,  it  is  regarded  pro  hac  vice 
as  a  private  person  itself,  and  is  bound  accord- 
ingly." 

4.  No  Compensation  for  Extra  Services.  —  See 
Rev.  St.  U.  S.,  §§  1763,  1764,  1765. 

5.  Burr's  Case,  17  Ct.  CI.  383. 

6.  Collins's  Case,  15  Ct.  CI.  22,  overruling 
Jackson's  Case,  8  Ct.  CI.  354. 

Where  a  service  which  cannot  be  legally  re- 
quired of  an  officer  is  rendered  with  the  consent 
of  his  superior  for  another  department  having 
no  official  control  of  him,  and  is  a  service 
within  the  lawful  discretion  of  the  department 
employing  him,  he  may  receive  additional  pay 
therefor.    Collier  v.  U.  S.,  22  Ct.  Cl.  125. 

The  acts  are  intended  to  fence  against  ar- 
bitrary extra  allowances  in  each  particular  case, 
but  do  not  apply  to  distinct  employments  with 
salaries  or  compensation  affixed  to  each  by  law 
or  by  regulation."  Heiro's  Case,  5  Op.  Atty.- 
Gen.  765. 

"  We  are  of  opinion  that,  taking  these  sec- 
tions [referring  to  §§  1763,  1764,  1765,  Rev. 
St.  U.  S.]  all  together,  the  purpose  of  this  legis- 
lation was  to  prevent  a  person  holding  an  office 
or  appointment,  for  which  the  law  provides  a 
definite  compensation  by  way  of  salary  or  other- 
wise, which  is  intended  to  cover  all  the  services 
which,  as  such  officer,  he  may  be  called  upon  to 
render,  from  receiving  extra  compensation,  ad- 
ditional allowances,  or  pay  for  other  services 
which  may  be  required  of  him  either  by  Act  of 
Congress  or  by  order  of  the  head  of  his  de- 
partment, or  in  any  other  mode,  added  to  or 
connected  with  the  regular  duties  of  the  place 
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7.  Responsibility  for  Acts  of  Officers  and  Agents  —  a.  Contracts.  —  The 
liability  of  the  United  States  for  .the  acts  of  its  officers  or  agents  is  always 
contractual,  if  there  is  any  liability  at  all.1  The  extent  of  the  government's 
liability  on  a  contract  made  by  its  officers  or  agents  in  its  behalf  is  co-extensive 
with  the  authority  of  the  officers  or  agents  to  make  the  contract.2  The  rule 
that  the  principalis  bound  by  the  acts  and  declarations  of  his  agent,  even 
where  the  act  or  declaration  was  done  or  made  without  any  authority,  if  it 
appears  to  have  been  in  the  course  of  his  regular  employment,  is  inapplicable 
to  the  government,  unless  it  manifestly  appears  that  the  officer  or  agent  was 
acting  within  the  scope  of  his  authority,  or  that  he  had  been  held  out  as 
having  authority  to  do  the  act  or  make  the  declaration.3  Ordinarily,  the 
agent  or  officer  derives  his  authority  from  the  law,  and  all  persons  are 
conclusively  pres-umed  to  know  its  extent  and  limitations.4 

Unauthorized  Acts  of  Officers  or  Agents.  —  The  United  States,  though  deriving  a 
benefit  from  the  unauthorized  acts  of  its  agents  or  officers,  cannot  be  held 
liable  therefor  on  any  theory  of  implied  contract  arising  out  of  tort.5 

Ineffectual  Contract  Executed.  —  Where  a  statute  requires  a  government  contract 
to  be  in  writing,  an  oral  one  will  be  without  effect  while  unexecuted,  though 
there  may  be  rights  growing  out  of  its  execution.6 


which  he  holds  ;  but  that  they  have  no  applica- 
tion to  the  case  of  two  distinct  offices,  places, 
or  employments,  each  of  which  has  its  own 
duties  and  its  own  compensation,  which  offices 
may  both  be  held  by  one  person  at  the  same 
time.  In  the  latter  case,  he  is  in  the  eye  of 
the  law  two  officers,  or  holds  two  places  or  ap- 
pointments, the  functions  of  which  are  separate 
and  distinct,  and  according  to  all  the  decisions, 
he  is  in  such  case  entitled  to  recover  the  two 
compensations.  In  the  former  case,  he  per- 
forms the  added  duties  under  his  appointment 
to  a  single  place,  and  the  statute  has  provided 
that  he  shall  receive  no  additional  compensa- 
tion for  that  class  of  duties  unless  it  is  so  pro- 
vided by  special  legislation."  U.  S.  v.  Saun- 
ders, 120  U.  S.  129. 

There  is  no  legal  objection  to  the  same  per- 
son holding  the  office  of  clerk  and  of  commis- 
sioner of  the  Circuit  Court,  and  he  is  entitled 
to  the  fees  of  both.  U.  S.  v.  McCandless,  147 
U.  S.  692. 

1.  Liability  of  United  States  Only  Contractual. 

—  Gibbons  v.  U.  S.,  8  Wall.  (tj.  S.)  269 ;  U.  S. 
v.  Burns,  12  Wall.  (U.  S.)  246;  Morgan  v.  U. 
S.,  14  Wall.  (U.  S.)  534;  Langford  v.  U.  S., 
101  U.  S.  341  ;  U.  S.  v.  Jones,  131  U.  S.  18; 
German  Bank  v.  U.  S.,  148  U.  S.  580;  Hill  v. 
U.  S.,  149  U.  S.  593;  Schillinger  v.  U.  S.,  155 
U.  S.  163  ;  U.  S.  v.  Berdan  Fire-Arms  Mfg. 
Co.,  156  U.  S.  552;  Belknap  v.  Schild,  161  U. 
S.  10. 

2.  Extent  of  Liability  on  Contracts  Made  by 
Officers.  —  The  Floyd  Acceptances,  7  Wall.  (U. 
S.)  666,  1  Ct.  CI.  270;  U.  S.  v.  Bank  of  Me- 
tropolis, 15  Pet.  (U.  S.)  392;  Cotton  v.  U.  S., 
:i  How.  (U.  S.)  232;  Bank  of  Republic  v.  Mil- 
lnrd,  10  Wall.  (U.  S.)  158;  Cooke  v.  U.  S.,  91 
U.  S.  396;  U.  S.  v.  State  Nat.  Bank,  96  U.  S. 
36:  Badeau  v.  U.  S.,  130  U.  S.  452;  Hume  v. 
U.  S..  132  U.  S.  406;  Wisconsin  Cent.  R.  Co. 
v.  U.  S.,  164  U.  S.  210. 

3.  General  Rule3  of  Agency  Not  Applicable  to 
Government.  —  "Different  rules  prevail  in  re- 
spect to  the  acts  and  declarations  of  public 
agents  from  those  which  ordinarily  govern  in 
the  case  of  mere  private  agents.    Principals  in 


the  latter  category  are  in  many  cases  bound  by 
the  acts  and  declarations  of  their  agents,  even 
where  the  act  or  declaration  was  done  or  made 
without  any  authority,  if  it  appear  that  the  act 
was  done,  or  the  declaration  was  made,  by  the 
agent  in  the  course  of  his  regular  employment ; 
but  the  government  or  public  authority  is  not 
bound  in  such  a  case,  unless  it  manifestly  ap- 
pears that  the  agent  was  acting  within  the  scope 
of  his  authority,  or  that  he  had  been  held  out 
as  having  authority  to  do  the  act,  or  make  the 
declaration,  for  or  on  behalf  of  the  public  au- 
thorities." Hawkins  v.  U.  S.,  96  U.  S.  6ni 
citing  Lee  v.  Munroe,  7  Cranch  (U.  S.)  366. 

4.  Presumption  as  to  Knowledge  of  Officei's 
Authority. — Hawkins  v.  U.  S.,  96  U.  S.  691; 
U.  S.  v.  McDougall,  121  U.  S.  89;  Hume  v.  U. 
S.,  132  U.  S.  406;  Wisconsin  Cent.  R.  Co.  v. 
U.  S.,  164  U.  S.  210.  See  also  title  States, 
vol.  26,  p.  482. 

5.  Unauthorized  Acts. —  Gibbons  v.  U.  S.,  8 
Wall.  (U.  S.)  269;  U.  S.  v.  Great  Falls  Mfg 
Co.,  112  U.  S.  657;  Hollister  v.  Benedict,  etc., 
Mfg.  Co.,  113  U.  S.  67;  Hill  v.  U.  S.,  149  U. 
S  599  ;  Belknap  v.  Schild,  161  U.  S.  17.  See 
also  to  the  same  effect,  and  important,  Langford 
v.  U.  S.,  101  U.  S.  341. 

6.  "  Perhaps  the  primary  object  of  the  statute 
was  to  impose  a  restraint  upon  the  officers 
themselves,  and  prevent  them  from  making 
reckless  engagements  for  the  government ;  but 
the  considerations  referred  to  make  it  manifest 
that  there  is  no  class  of  cases  in  which  a  stat- 
ute for  preventing  frauds  and  perjuries  is  more 
needed  than  in  this.  And  we  think  that  the  stat- 
ute in  question  was  intended  to  operate  as  such. 
It  makes  it  unlawful  for  contracting  officers  to 
make  contracts  in  any  other  way  than  by  writ- 
ing signed  by  the  parties.  This  is  equivalent 
to  prohibiting  any  other  mode  of  making  con- 
tracts. Every  man  is  supposed  to  know  the 
law.  A  party  who  makes  a  contract  with  an 
officer  without  having  it  reduced  to  writing  is 
knowingly  accessory  to  a  violation  -of  duty  on 
his  part.  Such  a  party  aids  in  the  violation  of 
the  law.  We  are  of  opinion,  therefore,  that 
the  contract  itself  is  affected,  and  must  conform 
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b.  Torts.  —  It  is  a  well-settled  principle,  applicable  to  all  governments 
alike,  resting  on  sound  policy,  that  they  are  not  liable  for  the  misfeasances, 
nonfeasances,  or  other  unauthorized  wrongs  inflicted  on  individuals  by  their 
officers  or  agents,  though  occurring  while  engaged  in  the  discharge  of  public 
duties  and  although  inuring,  not  to  their  personal  benefit,  but  to  the  benefit 
of  their  governments.1  It  is  a  logical  deduction  from  the  principle  that  the 
United  States  cannot  act  otherwise  than  through  its  authorized  officers  and 
agents;  that  it  cannot,  strictly  speaking,  commit  a  tort,  because  there  is  no 
power  in  our  government  that  can  legally  authorize  the  commission  of  a  tort 
for  it.3 

8  Responsibility  of  Officers  and  Other  Agents  —  a.  To  United  States.  — 
Thi  whole  subject  of  the  responsibility  of  public  officers  generally  to  the 
government  is  fully  treated  in  another  article,3  and  the  same  rules  are  likewise 
applicable  to  the  officers  and  agents  of  the  United  States,  subject  only  to 
such  distinctions  as  may  be  from  time  to  time  made  by  statute,  as  to  which 
the  Acts  of  Congress  must  be  consulted. 

b.  To  Individuals  —  (i)  Government  Contracts. — The  doctrine  that  all 
persons  are  conclusively  presumed  to  know  the  extent  and  limitation  of  the 
lawr.  from  which  an  officer  or  agent  of  the  United  States  derives  his  authority,4 
inures  not  only  to  the  benefit  of  the  government  but  also  to  all  officers  and 
agents  of  the  government  v/hen  entering  into  public  contracts  or  engagements, 
and  they  are  not  personally  answerable,  though  they  fail  to  bind  the 
government,  by  reason  of  excess  of  authority.5 

No  Liability  Though  Contract  Is  under  His  Seal.  —  When  a  contract  or  engagement 
is  connected  with  a  subject  fairly  within  the  scope  of  the  authority  of  the 
agent  or  officer  making  it,  the  presumption  is  that  it  was  made  for  the  govern- 
ment, and  the  contracting  officer  or  agent  is  not  personally  liable,  in  the 
absence  of  peculiar  facts  and  circumstances  evincing  a  contrary  intent,  even 
though  the  contract  or  engagement  is  under  his  own  seal.® 


to  the  requirements  of  the  statute  until  it  passes 
from  the  observation  and  control  of  the  party 
who  enters  into  it.  After  that,  if  the  officer 
fails  to  follow  the  further  directions  of  the  act 
with  regard  to  affixing  his  affidavit  and  return- 
ing a  copy  of  the  contract  to  the  proper  office, 
the  party  is  not  responsible  for  this  neglect. 
We  do  not  mean  to  say  that,  where  a  parol 
contract  has  been  wholly  or  partially  executed 
and  performed  on  one  side,  the  party  perform- 
ing will  not  be  entitled  to  recover  the  fair 
value  of  his  property  or  services.  On  the  con- 
trary we  think  that  he  will  be  entitled  to  re- 
cover such  value  as  upon  an  implied  contract 
for  a  quantum  meruit."  Clark  v.  U.  S.,  95  U. 
S.  542. 

1.  United  States  Not  Liable  for  Torts.  —  U.  S. 

v.  Buchanan,  8  How.  (U.  S.)  105;  Gibbons  v. 
U.  S.,  8  Wall.  (U.  S.)  269;  U.  S.  v.  Burns,  12 
Wall.  (U.  S.)  246;  Langford  v.  U.  S.,  101  U. 
S.  341  ;  Moffat  v.  U.  S.,  112  U.  S.  31  ;  Robert- 
son v.  Sichel,  127  U.  S.  515;  U.  S.  v.  Cum- 
ming,  130  U.  S.  455;  U.  S.  v.  Jones,  131  U.  S. 
18;  German  Bank  v.  U.  S.,  148  U.  S.  579;  Hill 
v .  U.  S.,  149  U.  S.  593  ;  Schillinger  v.  U.  S., 
155  U.  S.  163  ;  U.  S.  v.  Berdan  Fir»  Arms  Mfg. 
Co.,  156  U.  S.  552;  Belknap  v.  Schild,  161  U. 
S.  10. 

2.  See  authorities  cited  in  preceding  note. 
"While  Congress  might  be  willing  to  subject 

the  government  to  the  judicial  enforcement  of 
valid  contracts  which  could  only  be  valid  as 
against  the  United  States  when  made  by  some 
officer  of  the  government  acting  under  Jawful 


authority,  with  power  vested  in  him  to  make 
such  contracts,  or  to  do  acts  which  implied  them, 
the  very  essence  of  a  tort  is  that  it  is  an  un- 
lawful act."    Langford  v.  U.  S.,  101  U.  S.  345. 

3.  See  the  title  Public  Officers,  vol.  23,  p. 
372- 

4.  See  supra,  this  section,  7.  a.  Contracts. 

5.  See  the  title  Public  Officers,  vol.  23,  p. 
380. 

G.  See  the  title  Public  Officers,  vol.  23,  p. 
380.  See  also  Hodgson  v.  Dexter,  1  Cranch  (U. 
S.)  345,  in  which  the  Supreme  Court  said: 
"  It  is  too  clear  to  be  controverted  that  where 
a  public  agent  acts  in  the  line  of  his  duty  and 
by  legal  authority,  his  contracts  made  on  ac- 
count of  the  government  are  public  and  not 
personal.  They  enure  to  the  benefit  of,  and  are 
obligatory  on,  the  government,  not  the  officer. 
A  contrary  doctrine  would  be  productive  of  the 
most  injurious  consequences  to  the  public,  as 
well  as  to  individuals.  The  government  is  in- 
capable of  acting  otherwise  than  by  its  agents, 
and  no  prudent  man  would  consent  to  become 
a  public  agent,  if  he  should  be  made  personally 
responsible  for  contracts  on  the  public  account. 
This  subject  was  very  fully  discussed  in  the 
case  of  Macbeath  v.  Haldimand.  1  T.  R.  172, 
and  this  court  considers  the  principles  laid 
down  in  that  case  as  consonant  to  policy,  jus- 
tice, and  law.  The  plaintiff  lias  not  contro- 
verted the  general  principle,  but  has  insisted  that 
in  this  case  the  defendant  has,  by  the  terms  of 
liis  contract,  bound  himself  personally.  It  is 
admitted  that  the  house  was  taken  on  account 
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(2)  Torts.  —  The  rule  that  public  officers  and  agents  are  not  personally 
liable  on  a  contract  made  by  them  in  the  line  of  duty  and  on  account  of  the 
government,  does  not  protect  them  from  being  personally  liable  for  misfea- 
sance or  nonfeasance  regarding  a  ministerial  duty  resulting  in  injury  to  a 
private  individual,1  nor  from  being  personally  liable  in  an  action  of  tort  to  a 
private'  person  whose  property  rights  have  been  wrongfully  invaded,  even 
though  committed  in  good  faith,  in  pursuance  of  an  order  of  a  superior,  and 
for  the  sole  benefit  of  the  government.3 

(3)  Mandamus  and  Injunction.  —  Under  the  government  of  the  United 
States  there  is  no  officer,  from  the  President  down  to  the  most  subordinate 
agent,  who  does  not  hold  office  under  the  law,  with  prescribed  duties  and 
limited  authority.  And,  while  some  of  these,  as  the  President,  the  legis- 
lature, and  the  judiciary,  exercise  powers  in  some  sense  left  to  the  more 
general  definitions  necessarily  incident  to  fundamental  law  found  in  the  Con- 
stitution, the  larger  portion  of  them  are  the  creation  of  statutory  law,  with 
duties  and  powers  prescribed  and  limited  by  law.3  Consequently,  it  is  a 
settled  maxim  of  the  law  that  every  purely  ministerial  duty  laid  on  a  public 
officer  or  agent  for  the  benefit  of  an  individual  is  enforceable  by  judicial 
process,  either  affirmatively,  by  mandamus,  or  negatively,  by  injunction,4 


of  the  public,  in  pursuance  of  the  proper  au- 
thority ;  and  that  the  contract  was  made  by  the 
person  at  the  head  of  the  department,  for  the 
use  of  which  it  was  taken ;  nor  is  there  any 
allegation,  nor  is  there  any  reason  to  believe, 
that  the  plaintiff  preferred  the  private  responsi- 
bility of  the  defendant  to  that  of  the  govern- 
ment ;  or  that  he  was  unwilling  to  contract  on 
the  faith  of  government.  Under  these  cir- 
cumstances the  intent  of  the  officer  to  bind  him- 
self personally  must  be  very  apparent  indeed, 
to  induce  such  a  construction  of  the  contract." 
The  court  concluded  by  holding  that  the  con- 
tract, though  under  seal,  did  not  bind  the  officer 
personally.  Approved  in  Belknap  v.  Schild, 
161  U.  S".  17. 

1.  Liability  of  Officers  for  Torts. —  Kendall  v. 
Stokes,  3  How.  (U.  S.)  87 ;  South  v.  Maryland, 
18  How.  (U.  S.)  396;  Teal  v.  Felton,  12  How. 
(U.  S.)  291  ;  Stephenson  v.  Monmouth  Min., 
etc.,  Co.,  (C.  C.  A.)  84  Fed.  Rep.  116;  Gould 
v.  Hammond,  McAll.  (U.  S.)  235,  10  Fed.  Cas. 
No.  5,638.  See  also  title  Public  Officers, 
vol.  23,  p.  375. 

2.  Little  v.  Barreme,  2  Cranch  (U.  S.)  170; 
Cammeyer  v.  Newton,  94  U.  S.  234;  Osborn  v. 
U.  S.  Bank,  9  Wheat.  (U.  S.)  871  ;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  541  ;  Allen  v. 
Baltimore,  etc.,  R.  Co.,  114  U.  S.  311  ;  Pennoyer 
v.  McConnaughy,  140  U.  S.  1  ;  Belknap  v. 
Schild,  161  U.  S.  18. 

The  "Arlington  Case."  — (U.  S.  v.  Lee,  106 
U.  S.  196.)  An  action  of  ejectment  was  insti- 
tuted by  George  W.  P.  C.  Lee  against  Kaufman 
end  Strong  in  a  court  of  the  state  of 
Virginia,  to  recover  possession  of  a  tract  of 
land  known  as  "  Arlington,"  of  which  the  plain- 
tiff alleged  that  he  was  seized  in  fee.  The  land 
was  occupied  by  the  United  States,  through 
agents  and  officers,  as  a  military  station.  The 
title  relied  on  by  the  defendants  was  a  certifi- 
cate of  sale  of  the  lands  to  the  United  States 
by  the  commissioners  under  an  Act  of  Congress 
for  the  collection  of  direct  taxes,  which  certifi- 
cate was  impeached  because  of  the  refusal  of 
the  commissioners  to  permit  the  owner  to  pay 
the  tax,  with  interest  and  costs,  before  the  day 


of  sale,  by  an  agent,  or  in  any  other  way  than 
by  payment  in  person.  The  case  was  removed 
to  the  Circuit  Court  of  the  United  States  by 
writ  of  certiorari,  where  all  the  subsequent 
proceedings  took  place.  The  jury  rendered  a 
verdict  on  which  judgment  was  entered,  that 
the  plaintiff  recover  possession  of  the  premises 
partly  against  Kaufman  and  partly  against 
Strong,  and  this  judgment  was  affirmed  by  the 
Supreme  Court  of  the  United  States. 

Principle  Where  Real  Relief  Is  Sought  Agakst 
United  States.  —  t\  court  will,  however,  always 
decline  to  take  jurisdiction  in  cases  where  any 
real  relief  is  sought  against  the  United  States, 
it  being  in  consequence  thereof  an  indispensable 
party.  Accordingly  the  courts  have  declined  to 
take  jurisdiction  of  suits  brought  against 
United  States  officers  for  foreclosure  of  mort- 
gage and  setting  aside  of  a  sale  to  the  United 
States  of  property  claimed  by  it. .  Cunningham 
v.  Macon,  etc.,  R.  Co.,  109  U.  S.  446.  So  also 
where  a  bill  for  injunction  against  the  use  and 
for  destruction  of  property  in  fact  owned  by 
the  United  States  and  constituting  the  subject 
of  letters-patent  which  are  claimed  to  be  in- 
fringed, is  brought  against  the  officers  or  agents 
of  the  United  States.  Belknap  v.  Schild,  161 
U.  S.  11.  See  also  Stanley  v.  Schwalby,  162 
U.  S.  256. 

3.  The  Floyd  Acceptances,  7  Wall.  (U.  S.) 
677- 

4.  Mandamus  and  Injunction  Against  Federal 
Officers.  —  Butterworth  v.  U.  S.,  112  U.  S.  50. 
See  the  titles  Injunctions,  vol.  16,  p.  337; 
Mandamus,  vol.  19,  p.  710  et  seq. 

"  The  government  of  the  United  States  has 
been  emphatically  termed  a  government  of  laws, 
and  not  of  men.  It  will  certainly  cease  to  de- 
serve this  high  appellation,  if  the  laws  furnish 
no  remedy  for  the  violation  of  a  vested  legal 
right.  *  *  *  The  conclusion  from  this  rea- 
soning is,  that  where  the  heads  of  departments 
are  the  political  or  confidential  agents  of  the 
executive,  merely  to  execute  the  will  of  the 
President,  or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal  dis- 
cretion, nothing  can  be  more  perfectly  clear 
166  Volume  XXIX. 


Officers  and  Other  Agents. 


UNITED  STATES. 


Responsibility  of. 


although  the  acts  of  officers  or  agents  in  regard  to  discretionary  duties  may 
not  be  so  enforced,  nor  acts  in  regard  to  political  duties  examined  otherwise 
than  politically.1 

Evasion  of  Rule  Against  Enjoining  Government  Itself.  —  While  it  is  well  settled  that 
a  government  officer  or  agent  is  personally  liable  in  an  action  of  tort  to  a 
private  person  whose  property  rights  have  been  wrongfully  invaded,  the  suit 
being  not  against  him  as  officer  or  agent,  but  as  an  individual,  he  being 
unable  to  show  any  authority  in  law  sufficient  to  protect  himself,  and  the 
rights'  and  interests  of  the  United  States  being  in  no  wise  affected  by  the 
action;  yet,  when  an  action  is  brought  against  the  officers  or  agents  of  the 
United  States  in  name,  though  the  real  relief  prayed  is  against  the  United 
States,  yet  without  making  it  a  party  —  for  instance,  the  foreclosure  of  a  mort- 
gage and  setting  aside  of  a  sale  to  the  United  States  of  property  claimed 
by  it,2  or  an  injunction  against  the  use  and  for  the  complete  destruction  of 
property  in  fact  owned  by  the  United  States  but  constituting  the  subject  of 
letters-patent  which  are  claimed  to  be  infringed  thereby3  —  a  court  will  decline 
to  take  jurisdiction  for  want  of  an  indispensable  party. 

Decisions  of  Executive  Departments.  —  Where  the  decision  of  questions  of  fact  is 
committed  by  Congress  to  the  judgment  and  discretion  of  the  head  of  a 
department,  his  decision  thereon  is  conclusive;  and,  even  on  mixed  questions 
of  law  and  fact,  or  of  law  alone,  his  action  will  carry  with  it  a  strong  pre- 
sumption of  its  correctness,  and  the  courts  will  not  ordinarily  review  it, 
although  they  may  have  the  power,  and  will  occasionally  exercise  the  right, 
of  so  doing.4 


than  that  their  acts  are  only  politically  exam- 
inable. But  where  a  specific  duty  is  assigned 
by  law,  and  individual  rights  depend  upon  the 
performance  of  that  duty,  it  seems  equally  clear 
that  the  individual  who  considers  himself  in- 
jured has  a  right  to  resort  to  the  laws  of  his 
country  for  a  remedy."  Marbury  v.  Madison, 
i  Cranch  (U.  S.)  163. 

No  Interference  with  Rights  of  President.  — 
"  The  executive  power  is  vested  in  a  President, 
and  as  far  as  his  powers  are  derived  from  the 
Constitution  he  is  beyond  the  reach  of  any 
other  department,  except  in  the  mode  prescribed 
by  the  Constitution  through  the  impeaching 
power.  But  it  by  no  means  follows  that  every 
officer  in  every  branch  of  that  department  is 
under  the  exclusive  direction  of  the  President. 
Such  a  principle,  we  apprehend,  is  not  and  cer- 
tainly cannot  be  claimed  by  the  President. 
There  are  certain  political  duties  imposed  upon 
many  officers  in  the  executive  department,  the 
discharge  of  which  is  under  the  direction  of 
the  President.  But  it  would  be  an  alarming 
doctrine  that  Congress  cannot  impose  upon  any 
executive  officer  any  duty  they  may  think 
proper  which  is  not  repugnant  to  any  rights 
secured  and  protected  by  the  Constitution  ;  and 
i.i  such  cases  the  duty  and  responsibility  grow 
out  of,  and  are  subject  to  the  control  of,  the 
law,  and  not  to  the  direction  of  the  Presi- 
dent. And  this  is  emphatically  the  case  where 
the  duty  enjoined  is  of  a  mere  ministerial  char- 
acter." Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  609. 
See  also  Decatur  v.  Paulding.  14  Pet.  (U.  S.) 
514;  Smith  v.  Reynolds,  9  App.  Cas.  (D.  C.) 
261,  and  cases  cited  in  subsequent  notes. 

1,  "  The  province  of  the  court  is  solely  to 
decide  on  the  rights  of  individuals,  not  to  in- 
quire how  the  executive  or  executive  officers 
perform  duties  in  which  they  have  a  discretion. 


Questions,  in  their  nature  political,  or  which 
are,  by  the  Constitution  and  laws,  submitted  to 
the  executive,  can  never  be  made  in  this  court." 
Marbury  v.  Madison,  1  Cranch  (U.  S.)  170. 

"  The  interference  of  the  courts  with  the  per- 
formance of  the  ordinary  duties  of  the  execu- 
tive departments  of  the  government  would  be 
productive  of  nothing  but  mischief,  and  we  are 
quite  satisfied  that  such  a  power  was  never  in- 
tended to  be  given  to  them."  Decatur  v.  Pauld- 
ing, 14  Pet.  (U.  S.)  516.  See  also  Gaines  v. 
Thompson,  7  Wall.  (U.  S.)  347 ;  Wilcox  v. 
Jackson,  13  Pet.  (U.  S.)  513  ;  U.  S.  v.  Jones, 
18  How.  (U.  S.)  92  ;  Downing  v.  Ross,  1  App. 
Cas.  (D.  C.)  251;  U.  S.  v.  Cutter,  2  Curt.  (U. 
S.)  617,  and  cases  cited  in  subsequent  notes. 

2.  Proceeding  Nominally  Against  Officers.  — 
Cunningham  v.  Macon,  etc.,  R.  Co.,  109  y.  S. 
446. 

3.  Belknap  v.  Schild,  161  U.  S.  25.  See  also 
Louisiana  v.  Jumel,  107  U.  S.  728  ;  Hagood  v. 
Southern,  1 17  U.  S.  52  ;  In  re  Ayers,  123  U.  S. 
443;  North  Carolina  v.  Temple,  134  U.  S.  22; 
McGahey  v.  Virginia,  135  U.  S.  662. 

4.  Decisions  of  Executive  Departments.  —  "  The 
rule  upon  this  subject  may  be  summarized 
as  follows  :  That  where  the  decision  of  ques- 
tions of  fact  is  committed  by  Congress  to  the 
judgment  and  discretion  of  the  head  of  a  de- 
partment, his  decision  thereon  is  conclusive ; 
and  that  even  upon  mixed  questions  of  law  and 
fact,  or  of  law  alone,  his  action  will  carry  with 
it  a  strong  presumption  of  its  correctness,  and 
the  courts  will  not  ordinarily  review  it,  al- 
though they  may  have  the  power,  and  will  occa- 
sionally exercise  the  right  of  so  doing."  Bates, 
etc.,  Co.  v.  Payne,  194  U.  S.  106. 

Not  Competent  to  Impose  Additional  Require- 
ments. —  It  is  not,  however,  competent  for  the 
heads  of  departments  to  impose  additional  bur- 
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Heads  of  Departments  Reviewing  Predecessors'  Decisions.  —  The  heads  of  the  depart- 
ments have  a  right  to  review  their  predecessors'  decisions  in  so  far  as  respects 
errors  in  matters  of  fact  which  are  palpable ;  for  instance,  errors  in  calculation, 
and  also  concerning  rejected  claims  in  which  material  testimony  is  afterwards 
discovered  and  produced.1  They  are  also  at  liberty  to  reverse  constructions 
placed  on  Acts  of  Congress  by  their  predecessors,  except  in  so  far  as  vested 
rights  may  be  affected  thereby.2  In  consequence  of  the  principle  that  the 
relief  sought  must  be  against  the  individual  holding  the  office,  and  not  the 
office  itself,  a  bill  praying  a  mandatory  injunction  against  the  head  of  one  of 
the  departments  abates  on  his  death  or  resignation  from  office,  and  the  suit 
cannot  be  revived  by  making  his  successor  a  party.3 

VI.  Official  Bonds  —  1.  In  Absence  of  Statute.  —  The  United  States  may, 
without  statutory  authority,  take  bonds  to  insure  the  faithful  performance  of 
duties  on  the  part  of  individuals  or  officers.4  And,  even  though  not  under 
seal,  such  a  bond  will  be  valid  and  binding  as  a  contract.5 

2.  Bonds  Required  by  Statute.  —  Where,  however,  there  is  a  statute  pre- 
scribing the  form  and  purport  of  the  bond  to  be  taken,  though  it  neither 
expressly  nor  impliedly  makes  bonds  differing  substantially  therefrom  void, 
it  is  illegal  for  the  department  to  insist  on  a  bond  containing  other  provisions 
and  conditions  differing  from  those  prescribed  or  required  by  law.6  And  if 
such  a  bond  be  procured  by  the  department  under  constraint,  it  will  be  abso- 
lutely void  in  the  event  the  condition  of  the  bond  is  a  unity,  though,  if  the 
conditions  are  severable,  those  of  them,  if  any,  that  are  in  conformity  with 
law  will  be  good.7  If,  however,  the  bond  be  not  procured  under  constraint, 
and  it  is  in  every  sense  a  voluntary  bond,  it  will  be  valid  and  enforceable  as 
a  whole,  since  the  statute  is  only  directory,  and  consequently  does  not  render 
a  bond  differing  materially  from  that  prescribed  utterly  void.8 

3.  Sureties  Not  Relieved  by  Neglect  of  Government  to  Adjust  Accounts.  —  It  is 
a  well-recognized  rule,  differing  essentially  from  that  applicable  to  individuals, 
that  where  the  United  States  is  the  obligee  in  a  bond,  its  neglect  with  respect 


dens  beyond  those  specified  in  the  statute. 
Payne  v.  U.  S.,  20  App.  Cas.  (D.  C.)  581.  See 
also  generally  Decatur  v.  Paulding,  14  Pet.  (U. 
S.)  497;  Gaines  v.  Thompson,  7  Wall.  (U.  S.) 
347  ;  Marquez  v.  Frisbie,  101  U.  S.  473  ;  U.  S. 
v.  Black,  128  U.  S.  40;  U.  S.  v.  Windom,  137 
U.  S.  636  ;  Burfenning  v.  Chicago,  etc.,  R.  Co., 
163  U.  S.  324;  American  School  of  Magnetic 
Healing  v.  McAnnulty,  187  U.  S.  94. 

"  Whether  he  decided  right  or  wrong  is  not 
the  question.  Having  jurisdiction  to  decide  at 
all,  he  had  necessarily  jurisdiction,  and  it  was 
his  duty  to  decide  as  he  thought  the  law  was, 
and  the  courts  have  no  power  whatever  under 
these  circumstances  to  review  his  determina- 
tion by  mandamus  or  injunction."  U.  S.  v. 
Hitchcock,  190  U.  S.  324;  U.  S.  v.  Hay,  20 
App.  Cas.  (D.  C.)  576;  U.  S.  v.  Payne,  20  App. 
Cas.  (D.  C.)  606. 

1.  Review  of  Predecessors'  Decisions.  —  U.  S. 
v.  Bank  of  Metropolis,  15  Pet.  (U.  S.)  401. 

2.  Reviewing  Predecessors'  Construction  of 
Statute.  —  Houghton  v.  Payne,  194  U.  S.  99 ; 
U.  S.  v.  Bank  of  Metropolis,  15  Pet.  (U.  S.) 
401  ;  East  Saginaw  Salt  Mfg.  Co.  v.  East  Sag- 
inaw, 13  Wall.  (U.  S.)  373;  U.  S.  v.  Alabama 
G.  S.  R.  Co.,  142  U.  S.  621  ;  Grand  Lodge,  etc. 
v.  New  Orleans,  166  U.  S.  147. 

3.  Proceeds'  Asrainst  Officer  AbaW  bv  Death. 
—  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S. 
28. 

4.  Official  Bonds.  —  U.  S.  v.  Tingey,  5  Pet. 


(U.  S.)  128;  U.  S.  v.  Bradley,  10  Pet.  (U.  S.) 
360;  U.  S.  v.  Linn,  15  Pet.  (U.  S.)  290;  U.  S. 
v.  Hodson,  10  Wall.  (U.  S.)  408;  U.  S.  v. 
Powell,  14  Wall.  (U.  S.)  502;  Jessup  v.  U.  S., 
106  U.  S.  151  ;  Tyler  v.  Hand,  7  How.  (U.  S.) 
573;  U.  S.  v.  Mora,  97  U.  S.  413;  Daniels  v. 
Tearney,  102  U.  S.  417;  Moses  v.  U.  S.,  166  U. 
S.  571.  And  see  generally  the  titles  Public 
Officers,  vol.  23,  p.  361  et  seq.;  Suretyship, 
vol.  27,  p.  533  et  seq. 

5.  Omission  of  Seal.  —  U.  S.  v.  Linn,  15  Pet. 
(U.  S.)  290. 

6.  Only  Statutory  Conditions  May  Be  Bequired. 
—  U.  S.  v.  Bradley,  10  Pet.  (U.  S.)  360. 

7.  U.  S.  v.  Hodson,  10  Wall.  (U.  S.)  395; 
Daniels  v.  Tearney,  102  U.  S.  419. 

8.  Voluntary  Bond.  —  "The  act  merely  pre- 
scribes the  form  and  purport  of  the  bond  to  be 
taken  of  paymasters  by  the  war  department.  It 
is  in  this  respect  directory  to  that  department, 
and  doubtless  it  would  be  illegal  for  that  de- 
partment to  insist  upon  a  bond  containing  other 
provisions  and  conditions  differing  from  those 
prescribed  or  required  by  law.  But  the  act  has 
nowhere  declared  that  all  other  bonds,  not  taken 
in  the  prescribed  form,  shall  be  utterly  void ; 
nor  does  such  an  implication  arise  from  any  of 
the  terms  contained  in  the  act,  or  from  any 
principles  of  public  policy  which  it  is  designed 
to  promote."  U.  S.  v.  Bradley,  10  Pet.  (U.  S.) 
364.  See  also  Moses  v.  U.  S.,  166  U.  S.  571, 
and  the  title  Suretyship,  vol.  27,  pp.  539,  540. 
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to  having  the  principal  obligor  adjust  his  accounts  will  not  relieve  the 
sureties.1 

4.  Suit  by  Private  Individual  on  Official  Bond.  —  A  private  suitor  has  the 
right,  without  express  statutory  authority,  to  sue  in  the  name  of  the  United 
States  for  his  benefit  on  the  bond  of  a  clerk  of  the  Circuit  Court  of  the  United 
States,  given  to  the  United  States  in  compliance  with  section  795  of  the 
Revised  Statutes,  as  amended  by  Act  of  February  22,  1875,  to  insure  the  faith- 
ful discharge  of  his  duties  and  the  seasonable  record  of  the  decrees,  judg- 
ments, and  determinations  of  the  court,  since  the  court,  which  by  the  terms 
of  the  statute  retains  custody  of  the  bond,  is  to  be  regarded  as  the  trustee  for 
any  party  injured  by  a  breach  of  its  conditions.3 

VII.  Contracts  —  1.  Power  to  Make.  —  Except  as  involved  in  the  power 
to  borrow  money  and  purchase  sites  for  public  works,  the  power  to  make 
contracts  is  not  expressly  given  by  the  Constitution,  yet  it  is  implied  from 
the  existence  of  powers  of  sovereignty;  and  the  United  States,  as  a  body 
politic,  is  competent  to  enter  into  any  contract  not  prohibited  by  law,  and 
found  to  be  expedient  in  the  just  exercise  of  the  powers  confided  to  it  by  the 
Constitution,  without  even  any  express  legislative  authority;3  and  it  may  be 
a  party  to  implied  as  well  as  express  contracts.4    Congress  may,  however, 


1.  Principal  Not  Required  to  Account.  —  Smith 
v.  U.  S.,  5  Pet.  (U.  S.)  298.  And  see  the  title 
Suretyship,  vol.  27,  p.  544. 

2.  Who  May  Sue  on  Official  Bonds.  —  Howard 
v.  U.  S.,  184  U.  S.  676. 

3.  Sovereignty  Implies  Power  to  Contract.  — 
"  Upon  this  posture  of  the  case  a  question  has 
been  made  and  elaborately  argued  at  the  bar, 
how  far  a  bond  voluntarily  given  to  the  United 
States,  and  not  prescribed  by  law,  is  a  valid 
instrument,  binding  upon  the  parties  in  point 
of  law ;  in  other  words,  whether  the  United 
States  have,  in  their  political  capacity,  a  right 
to  enter  into  a  contract,  or  to  take  a  bond  in 
cases  not  previously  provided  for  by  some  law. 
Upon  full  consideration  of  this  subject,  we  are 
of  opinion  that  the  United  States  have  such  a 
capacity  to  enter  into  contracts.  It  is,  in  our 
opinion,  an  incident  to  the  general  right  of  sov- 
ereignty ;  and  the  United  States  being  a  body 
politic,  may,  within  the  sphere  of  the  constitu- 
tional powers  confided  to  it,  and  through  the 
instrumentality  of  the  proper  department  to 
which  those  powers  are  confided,  enter  into 
contracts  not  prohibited  by  law,  and  appropriate 
to  the  just  exercise  of  those  powers."  U.  S. 
v.  Tingey,  5  Pet.  (U.  S.)  127.  See  also  Dugan 
v.  U.  S.,  3  Wheat.  (U.  S.)  172;  U.  S.  v.  Brad- 
ley, io  Pet.  (U.  S.)  343  ;  U.  S.  v.  Linn,  15  Pet. 
(U.  S.)  290;  Cotton  v.  U.  S.,  11  How.  (U.  S.) 
229;  Neilson  v.  Lagow,  12  How.  (U.  S.)  107; 
U.  S.  v.  Hodson,  10  Wall.  (U.  S.)  407;  U.  S. 
v.  Powell,  14  Wall.  (U.  S.)|so2 ;  Jessup  v.  U. 
S.,  106  U.  S.  151  ;  Tyler  v.  Hand,  7  How.  (U. 
S-)  573;  U.  S.  v.  Mora,  97  U.  S.  413;  Daniels 
v.  Tearney,  102  U.  S.  417;  Moses  v.  U.  S.,  166 
U.  S.  571  ;  U.  S.  v.  Garlinghouse,  4  Ben.  (U. 
S.)  194,  25  Fed.  Cas.  No.  15,189;  Eight  Hun- 
dred and  Fifty-Eight  Bales  Cotton,  Blatchf. 
Prize  Cas.  325,  8  Fed.  Cas.  No.  4,318;  U.  S.  v. 
Boice,  2  McLean  (U.  S.)  352,  24  Fed.  Cas.  No. 
14,619;  U.  S.  v.  Ames,  1  Woodb.  &  M.  (U.  S.) 
76,  24  Fed.  Cas.  No.  14,441  ;  U.  S.  v.  Pitts- 
burgh, etc..  R.  Co.,  26  Fed.  Rep.  114:  U.  S.  v. 
Tygh  Valley  Land,  etc.,  Co..  76  Fed.  Rep.  694; 
U.  S.  v.  Howell,  4  Wash.  (U.  S.)  620;  U.  S. 
V.  Lane,  3  McLean  {U.  S.)  365 ;  U.  S.  v.  Noah, 


1  Paine  (U.  S.)  368;  Floyd's  Case,  2  Ct.  CI. 
429 ;  Fowler's  Case,  3  Ct.  CI.  43 ;  Allen's  Case, 
3  Ct.  CI.  91  ;  U.  S.  v.  Lane,  3  McLean  (U.  S.) 
365,  26  Fed.  Cas.  No.  15,559;  U.  S.  v.  Speed,  8 
Wall;  (U.  S.)  77. 

The  United  States  is  a  corporation  capable  of 
contracting,  and  a  bond  payable  to  the  "  United 
States  of  America  "  is  a  valid  bond  at  common 
law.    Dixon  v.  U.  S.,  1  Brock.  (U.  S.)  177. 

4.  Contract  May  Be  Express  or  Implied  — 
Thus,  where  the  government  takes  a  lease  of 
real  property,  it  is  subject  to  the  same  implied 
obligation  not  to  commit  waste  as  would  be 
raised  against  an  individual.  U.  S.  v.  Bost- 
wick,  94  U.  S.  56. 

To  constitute  an  implied  contract  with  the 
United  States  for  the  payment  of  money,  upon 
which  an  action  will  lie  in  the  Court  of  Claims, 
there  must  have  been  some  consideration  mov- 
ing to  the  United  States,  or  it  must  have  re- 
ceived the  money  charged  with  a  duty  to  pay  it 
over,  or  the  claimant  must  have  had  a  lawful 
right  to  it  when  it  was  received,  as  in  the  case 
of  money  paid  by  mistake.  No  such  implied 
contract  with  the  United  States  arises  with 
respect  to  money  received  into  the  treasury  as 
the  proceeds  of  property  .forfeited  and  sold 
under  a  Confiscation  Act.  Knote  v.  U.  S.,  9; 
U.  S.  149. 

Appropriation  of  Private  Property.  —  Where 
property  to  which  the  United  States  asserts  no 
title  is  taken  for  public  uses  by  its  officers  or 
agents  duly  authorized  to  do  so,  there  is  an  im- 
plied contract  to  reimburse  the  owner.  U.  S. 
v.  Russell,  13  Wall.  (U.  S.)  623;  Brooke's 
Case,  2  Ct.  CI.  180;  U.  S.  v.  Great  Falls  Mfg. 
Co.,  112  U.  S.  657;  Hollister  v.  Benedict,  etc., 
Mfg.  Co.,  113  U.  S.  67 ;  Hill  v.  U.  S.,  149  U.  S. 
593  ;  Belknap  v.  Schild,  161  U.  S.  10. 

But  the  rule  is  otherwise  where  the  property 
is  taken  under  a  claim  of  right  or  as  a  tort. 
See  same  cases,  and  also  U.  S.  v.  Kimbal,  13 
Wall.  (U.  S.)  636.  See  also,  generally,  Salo- 
mon v.  U.  S.,  19  Wall.  (U.  S.)  17;  Western 
Union  R.  Co.  v.  U.  S.,  101  U.  S.  543;  U.  S.  v. 
Gill,  20  Wall.  (U.  S.)  517;  Mann's  Case,  3  Ct. 
CI.  404;  Heathfield's  Case,  8  Ct.  CI.  213. 
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regulate  the  making  of  contracts  as  in  its  wisdom  it  may  see  fit,  and  if  the 
legislation  regulating  them  is  mandatory,  a  contract  entered  into  in  open 
violation  of  its  provisions  will  be  void,1  but  if  directory  only,  the  contract 
will  be  sustained,  if  entered  into  voluntarily.3  Congress  at  an  early  day 
enacted  laws  prohibiting  purchases  of  land  on  account  of  the  United  States, 
except  under  a  law  authorizing  such  purchase,3  and  also  prohibiting  all  contracts 
or  purchases  on  behalf  of  the  United  States,  unless  the  same  be  authorized 
by  law  or  be  made  under  an  appropriation  adequate  to  its  fulfilment  (with 
certain  exceptions  as  to  the  war  and  navy  departments).4 

2.  Liability.  —  The  United  States,  when  it  enters  into  a  contract  with  an 
individual,  relinquishes  its  sovereign  character  quoad  that  transaction,  and  is 
bound,  in  any  court  to  whose  jurisdiction  it  submits,  by  the  same  principles 
in  construing  the  contract  as  govern  individuals;5  and  it  is  also  bound' by 
the  doctrine  of  res  judicata*  But  although  the  United  States  is  as  liable 
for  breach  of  its  contracts  as  are  individuals,7  remedy  can  be  had  only  in 
courts  to  which  it  submits,8  and,  furthermore,  the  liability  of  the  United 
States  upon  a  contract  is  only  coextensive  with  the  authority  of  the  officers 
or  agents  to  make  it.9 

Liability  on  Commercial  Paper.  —  The  United  States,  in  the  fiscal  operations  of 
the  government,  may  avail  itself  of  commercial  paper  whenever  it  may  be 
necessary,  and  when  it  becomes  a  party  to  such  paper  it  enjoys  all  the  rights, 
and  incurs  all  the  liabilities,  inherent  in  the  paper  of  private  persons  in  the 
same  c'rcumstances,  and  is  bound  in  any  court  to  whose  jurisdiction  it  sub- 


1.  Statutory  Regulation.  —  Clark  v.  U.  S.,  95 

U.  S.  542;  U.  S.  v.  Bradley,  10  Pet.  (U.  S.) 
360. 

2.  U.  S.  v.  Bradley,  10  Pet.  (U.  S.)  360,  and 
cases  cited  under  Official  Bonds,  this  title. 

3.  Rev.  St.  U.  S.,  §  3736. 

4.  Rev.  St.  U  S.,  §  3732,  construed  in  Chase 
v.  U.  S.,  i_S5  U.  S.  489. 

5.  Liability  of  United  States  on  Contracts.  — 
Clark  v.  U.  S.,  6  Wall.  (U.  S.)  546;  Smoot's 
Case,  15  Wall.  (U.  S.)  47;  Amoskeag  Mfg.  Co. 
v.  U.  S.,  17  Wall.  (U.  S.)  592;  U.  S.  v.  Bost- 
wick,  94  U.  S.  66 ;  U.  S.  v.  Smith,  94  U.  S. 
217;  Mann's  Case,  3  Ct.  CI.  404;  Chicago,  etc., 
R.  Co.  v.  U.  S.,  104  U.  S.  680;  Gilbert  v.  U. 
S.,  8  Wall.  (U.  S.)  358;  U.  S.  v.  State  Nat. 
Bank,  96  U.  S.  30  ;  Lyons  v.  U.  S.,  30  Ct.  CI. 
352;  Kelly  v.  U.  S.,  31  Ct.  CI.  361;  Chicago, 
etc.,  R.  Co.  v.  U.  S.,  104  U.  S.  680;  The  Floyd 
Acceptances,  7  Wall.  (U.  S.)  678 ;  Spofford  v. 
U.  S.,  32  Ct.  CI.  452;  Clifford  v.  U.  S.,  34  Ct. 
CI.  223. 

6.  Application  of  Doctrine  of  Ees  Judicata.  — 

Meigs  v.  U.  S.,  20  Ct.  CI.  181. 

7.  Government  as  Sovereign  and  Contracting 
Party  Distinguished.  —  There  is  a  radical  dis- 
tinction between  the  acts  of  the  government  as 
a  sovereign,  and  as  a  contracting  party.  In 
assuming  the  latter  character  it  lays  aside  its 
sovereignty  and  becomes  liable  as  an  indi- 
vidual. But  it  can  never  be  liable  in  damages 
to  the  person  injured  for  its  acts  as  a  sover- 
eign, and  where  such  acts  amount  to  a  breach 
of  its  undertaking  as  a  contracting  party,  the 
contractor  injured  thereby  is  without  remedy. 
The  claimant  entered  into  a  contract  with  the 
government,  engaging  to  deliver  mules  in  the 
city  of  Washington  by  a  specified  day,  and,  in 
time  to  perform  his  contract,  sent  a  part  of 
the  mules  in  charge  of  his  servant,  who,  upon 
approaching  the  city,  was  turned  back  by  the 


pickets  acting  under  the  orders  of  the  military 
governor  and  provost-marshal,  and  not  allowed 
to  enter  with  the  mules,  and  in  consequence 
some  of  the  mules  were  captured  by  the  enemy. 
The  government  insisted  on  the  delivery  of  the 
full  quota  of  mules  under  the  contract,  without 
allowance  for  those  that  were  captured,  and 
the  claimant  complied  therewith.  In  an  action 
for  the  breach  of  contract  it  was  held  that  the 
claimant  was  not  entitled  to  recover.  Wilson's 
Case,  11  Ct.  CI.  513. 

United  States  as  Contractor  Not  Responsible  for 
the  United  States  as  Lawmakers.  —  The  enact- 
ment of  a  general  law,  e.  g.,  the  tariff,  whereby 
the  cost  of  goods  to  be  furnished  by  a  con- 
tractor with  the  United  States  is  increased,  is 
no  violation  of  the  contract  on  the  part  of  the 
United  States.  Deming's  Case,  1  Ct.  CI. 
199. 

But  contract  between  government  and  an  in- 
dividual cannot  be  specially  affected  by  a 
general  law.  This  principle  extends  to  cases 
of  executive  as  well  as  legislative  acts.  Jones's 
Case,  1  Ct.  CI.  383. 

8.  See  infra,  this  title,  VIII.  Suits  By  or 
Against  United  States. 

"  It  must  be  taken  as  settled  that  when  the 
United  States  becomes  a  party  to  what  is 
called  commercial  paper  —  by  which  is  meant 
that  class  of  paper  which  is  transferable  by 
indorsement  or  delivery,  and  between  private 
parties  is  exempt  in  the  hands  of  innocent 
holders  from  inquiry  into  the  circumstances 
under  which  it  was  put  in  circulation  —  they 
are  bound  in  any  court  to  whose  jurisdiction 
they  submit,  by  the  same  principles  that  govern 
individuals  in  their  relation  to  such  paper." 
The  Floyd  Acceptances,  7  Wall.  (U.  S.)  675. 

9.  See  supra,  this  title.  V.  Officers  and  Other 
Agents — 7.  Responsibility  for  Acts  of  Officers 
and  Agents  —  a.  Contracts. 
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mits,  by  the  same  principles  that  govern  individuals  in  their  relations  under 
the  paper.1  The  authority  to  issue  bills  of  exchange,  however,  not  being 
expressly  conferred  by  statute,  is  only  incident  to  the  exercise  of  some  other 
power,  and  the  purchaser  of  such  paper  purporting  to  bind  the  government  is 
bound  at  his  peril  to  ascertain  whether  the  officer  executing  it  is  duly  authorized 
to  bind  the  government.2 

A  Transfer  or  Assignment  of  Contracts  with  the  United  States  is  forbidden  by  a 
statute,  which  invalidates  the  contract  and  bars  an  action  by  the  assignee  as 
v/ell  as  the  assignor.3  No  technical,  formal,  or  written  transfer  is  necessary 
to  bring  it  within  the  bane  of  the  statute.4 

Liability  for  Interest.  —  The  rule  that  "  interest  follows  the  principal,  as  the 
shadow  the  substance,"  admits  of  an  important  qualification  in  the  case  of 
government  contracts.  In  order  to  render  the  United  States  liable  for  inter- 
est, it  must  be  either  expressly  stipulated  for,  or  allowed  by  special  statute.5 
Two  well- recognized  exceptions  to  this  stringent  rule  are  where  the  United 
States  assumes  a  claim  against  a  state  —  for  then  such  claim  should  be  paid  in 
full,  interest  and  principal,  as  the  state  would  have  paid  it  6 — and  where  a 
state  pays  a  sum  of  money  for  interest  on  its  bonds  issued  to  defray  the 
expenses  of  national  defense,  in  the  latter  case  the  interest  being  properly 
treated  as  a  principal.7 

VIII.  Suits  By  or  Against  United  States  —  1.  Status  of  United  States  as 
Plaintiff — a.  Generally.  —  The  United  States  being,  by  the  very  terms  of 
its  existence,  intrusted  with  powers  and  duties  to  be  exercised  and  discharged 
for  the  general  welfare,  has  a  right  to  apply  to  its  own  courts  for  any  proper 
assistance  in  the  exercise  of  the  one  and  the  discharge  of  the  other,  and  it  is 
no  sufficient  answer  to  its  appeal  that  it  has  no  pecuniary  interest  in  the 
matter.8    Moreover,  the  United  States  in  its  corporate  capacity  is  entitled  to 


1.  United  States  as  Party  to  Commercial  Paper. 

—  U.  S.  v.  Barker,  12  Wheat.  (U.  S.)  559!  U. 
is.  v.  Bank  of  Metropolis,  15  Pet.  (U.  S.)  377; 
The  Floyd  Acceptances,  7  Wall.  (U.  S.)  666 ; 
U.  S.  Bank  v.  U.  S.,  2  How.  (U.  S.)  711  ;  Cooke 
v.  U.  S.,  91  U.  S.  389;  Beers  v.  U.  S.,  Dev. 
Ct.  CI.  28 ;  Wells  v.  U.  S.,  45  Fed.  Rep.  337  ; 
McCann  v.  Randall,  147  Mass.  81,  9  Am.  St. 
Rep.  666;  U.  S.  v.  Nashville,  etc.,  R.  Co.,  118 
U.  S.  125;  U.  S.  v.  Des  Moines  Nav.,  etc.,  Co., 
142  U.  S.  541.  See  also  Vermilye  v.  Adams 
Express  Co.,  21  Wall.  (U.  S.)  138;  Myers  v. 
Friend,  1  Rand.  (Va.)  12. 

Exception  to  General  Rule  —  Practice  of  the 
Departments.  —  To  the  general  rule  that  when 
the  United  States  becomes  a  party  to  commer- 
cial paper  it  enjoys  all  the  rights  and  assumes 
all  the  liabilities  of  other  parties  to  such  in- 
struments, exceptions  may  be  established  by 
the  practice  of  the  departments.  Government 
Drafts.  8  Op.  Atty.-Gen.  1. 

2.  Duty  to  Ascertain  Authority  of  Officers.  — 
The  Floyd  Acceptances,  7  Wall.  (U.  S.)  666. 

3.  Assignments  Forbidden.  —  Rev.  St.  U.  S., 
§  3737-  And  see  the  title  Assignments,  vol. 
2,  p.  1038. 

Act  does  not  apply  to  the  Chinese  indemnity 
fund  under  the  control  of  the  department  of 
state.     Caldera  Cases,  15  Ct.  CI.  546. 

Nor  is  a  transfer  of  a  legal  title  to  real 
estate  by  virtue  of  a  decree  of  a  court  of 
equity,  carrying  with  it  rents  accrued,  an  as- 
signment within  the  prohibition  of  the  statute. 
Mills  v.  U.  S.,  19  Ct.  CI.  79.  See  also  gen- 
erally St.  Paul,  etc.,  R.  Co.  v.  U.  S.,  112  U.  S. 
733;  Wanless's  Case,  6  Ct.  CI.  123;  Hobbs  v. 
McLean,  117  U.  S.  577. 


4.  Francis's  Case,  11  Ct.  CI.  638. 

5.  Liability  of  United  States  for  Interest.  — 

Gordon  v.  U.  S.,  7  Wall.  (U.  S.)  188;  U.  S. 
v.  Bayard,  127  U.  S.  260;  U.  S.  v.  North  Caro- 
lina, 136  U.  S.  216;  U.  S.  v.  New  York,  160 
U.  S.  598;  U.  S.  v.  Old  Settlers,  148  U.  S. 
427;  Harvey  v.  U.  S.,  113  U.  S.  243;  Tillson 
v.  U.  S.,  100  U.  S.  43.  See  also  Sinking  Fund 
Com'rs  v.  Buckner,  48  Fed.  Rep.  .542;  Baxter 
v.  U.  S.,  (C.  C.  A.)  51  Fed.  Rep.  675;  Walton 
v.  U.  S.,  61  Fed.  Rep.  487;  Bunton  v.  U.  S., 
62  Fed.  Rep.  172;  U.  S.  v.  Barber,  (C.  C.  A.) 
74  Fed.  Rep.  485.  See  also  §  1091,  Rev.  St. 
U.  S.,  and  Act  of  March  3,  1887,  24  Stat.  L. 
505,  §  10. 

6.  U.  S.  v.  McKee,  91  U.  S.  442;  U.  S.  v. 
Blackfeather,  155  U.  S.  192. 

7.  U.  S.  v.  New  York,  160  U.  S.  598. 

8.  Right  of  United  States  to  Sue.  —  "Every 
government,  intrusted  by  the  very  terms  of  its 
being  with  powers  and  duties  to  be  exercised 
and  discharged  for  the  general  welfare,  has  a 
right  to  apply  to  its  own  courts  for  any  proper 
assistance  in  the  exercise  of  the  one  and  the 
discharge  of  the  other,  and  it  is  no  sufficient 
answer  to  its  appeal  to  one  of  those  courts 
that  it  has  no  pecuniary  interest  in  the  matter. 
The  obligations  which  it  is  under  to  promote 
the  interest  of  all  and  to  prevent  the  wrong- 
doing of  one  resulting  in  injury  to  the  general 
welfare  is  often  of  itself  sufficient  to  give  it  a 
standing  in  court."  In  rc  Debs,  158  U.  S.  584. 
To  like  effect  see  U.  S.  v.  Hughes,  11  How. 
(U.  S.)  552;  U.  S.  v.  Minor,  114  U.  S.  233; 
U.  S.  v.  San  Jacinto  Tin  Co..  125  U.  S.  273; 
U.  S.  v.  American  Bell  Telephone  Co.,  128  U. 
S.  31S. 
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the  same  remedies  for  the  enforcement  of  its  contracts  and  the  protection  of 
its  property  as  other  persons,  natural  or  artificial,1  and  for  such  purpose  may 
sue  either  in  the  state  courts  or  in  its  own  tribunals.*  Of  course,  the  suit 
must  be  instituted  by  a  duly  authorized  officer,  which  is  the  only  mode  any 
step  can  be  taken  by  the  government;3  but  it  is  by  no  means  required  that 
there  shall  be  an  Act  of  Congress  providing  for  the  suit.4  And  when  it  sub- 
mits itself  to  the  jurisdiction  of  a  court,  it  is  not  entitled  to  remedies  of  an 
exceptional  character,5  and  must  prove  its  case  by  satisfactory  evidence  in  the 
same  manner  as  any  other  suitor,6  notwithstanding  the  well-recognized  rule 
that  its  rights  are  not  to  be  affected  by  either  laches  or  statutes  of  limitations.7 
b.  Set-off,  Recoupment,  and  Counterclaim.  —  An  important  excep- 
tion to  the  general  rule  that,  when  the  government  comes  into  a  court,  it  is 
subject  to  all  the  remedies  usually  administered  by  the  court,  is  that  the 
United  States,  as  a  suitor,  does  not  abandon  its  sovereignty  and  subject  itself 
to  any  affirmative  judgment  which  the  court  may  render  against  it  upon  a 
set-off  or  counterclaim,  although  it  waives  its  exemption  so  far  as  to  allow  a 
presentation  by  the  defendant  of  set-offs,  legal  and  equitable,  to  the  extent 
of  the  demand  made  or  property  claimed.8    An  Act  of  Congress,  passed  at 


1.  "  It  would  present  a  strange  anomaly,  in- 
deed, if,  having  the  power  to  make  contracts 
and  hold  property  as  other  persons,  natural  or 
artificial,  they  were  not  entitled  to  the  same 
remedies  for  their  protection.  *  *  *  Al- 
though as  a  sovereign  the  United  States  may 
not  be  sued,  yet  as  a  corporation  or  body 
politic  they  may  bring  suits  to  enforce  their 
contracts  and  protect  their  property  in  the 
state  courts,  or  in  their  own  tribunals  ad- 
ministering the  same  laws.  As  an  owner  of 
property  in  almost  every  state  of  the  Union 
they  have  the  same  right  to  have  it  protected 
by  the  local  laws  that  other  persons  have." 
Cotton  v.  U.  S.,  ii  How.  (U.  S.)  231.  See 
also  Dugan  v.  U.  S.,  3  Wheat.  (U.  S.)  181  ; 
U.  S.  v.  Buford,  3  Pet.  (U.  S.)  12;  U.  S.  v. 
Cook,  19  Wall.  (U.  S.)  591  ;  Matter  of  Pacific 
R.  Commission,  32  Fed.  Rep.  241,  31  Am.  & 
Eng.  R.  Cas.  598 ;  U.  S.  v.  Shaw,  39  Fed. 
Rep.  433  :  U.  S.  v.  Holmes,  105  Fed.  Rep.  41. 

2.  May  Sue  in  Either  State  or  Federal  Courts.  — 
Cotton  v.  U.  S.,  11  How.  (U.  S.)  231;  U.  S. 
v.  Dodge,  14  Johns.  (N.  Y.)  95;  Johnston  v. 
Stimmel,  89  N.  Y.  117. 

Subject  to  State  Laws  When  Suing  in  a  State 
Court.  —  "'  The  United  States  are  a  body  cor- 
porate, having  a  capacity  to  contract,  to  take 
and  to  hold  property,  and  in  this  respect  stand 
upon  the  same  footing  with  other  corporate 
bodies ;  if  they  will  prosecute  their  suits  in 
the  state  courts,  and  avail  themselves  of  the 
state  laws  for  this  purpose,  it  is  not  perceived 
that  any  good  reason  can  be  given  why  such 
state  process  as  they  use  for  the  purpose  of 
enforcing  their  right  should  not  be  subject  to 
the  state  law."  Stearns  v.  U.  S.,  2  Paine  (U. 
S.)  300. 

A  suit  by  the  United  States  to  recover  a  sum 
of  money  claimed  to  be  due'  and  owing  to  them 
for  unpaid  duties  upon  imported  goods  may  be 
brought  in  a  state  court,  the  primary  object 
of  such  a  suit  being  not  simply  to  execute  the 
laws  of  the  United  States  but  to  collect  a  debt 
by  enforcing  an  obligation  due  to  it;  and  in 
that  class  of  cases  the  United  States,  as  a  body 
politic,  may  maintain  an  action  in  a  state  court 
5n  the  same  manner  as  other  states  and  sover- 
eignties.   U.  S.  v.  Graff,  67  Barb.  (N.  Y.)  304. 


3.  Suits  to  Be  Instituted  by  Proper  Officers.  — 

Dugan  v.  U.  S.,  3  Wheat.  (U.  SJ  181  ;  U.  S. 
v.  Smith,  7  La.  Ann.  185. 

4.  Special  Statutory  Authority  to  Sue  Ifot,  Re- 
quired.—  "An  intimation  was  thrown  out  that 
the  United  States  had  no  right  to  sue  in  any 
case  without  an  Act  of  Congress  for  the  pur- 
pose. On  this  point  the  court  entertains  no 
doubt.  In  all  cases  of  contract  with  the 
United  States  they  must  have  a  right  to  en- 
force the  performance  of  such  contract,  or  to 
recover  damages  for  their  violation,  by  actions 
in  their  own  name,  unless  a  different  mode  of 
suit  be  prescribed  by  law,  which  is  not  pre- 
tended to  be  the  case  here.  It  would  be 
strange  to  deny  them  a  right  which  is  secured 
to  every  citizen  of  the  United  States."  Dugan 
v.  U.  S.,  3  Wheat.  (U.  S.)  181. 

5.  No  Special  Privileges  as  Litigant.  —  As  a 
general  proposition  the  United  States,  as  plain- 
tiff, occupies  no  better  position  than  a  citizen. 
U.  S.  v.  Dantzler,  3  Woods  (U.  S.)  719;  U. 
S.  v.  Barker,  12  Wheat.  (U.  S.)  559;  Mitchel 
v.  U.  S.,  9  Pet.  (U.  S.)  743  ;  Brent  v.  Washing- 
ton Bank,  10  Pet.  (U.  S.)  615;  U.  S.  v.  Beebe. 
17  Fed.  Rep.  40;  U.  S.  v.  Ingate,  48  Fed.  Rep. 
251;  U.  S.  v.  Flint,  4  Sawy.  (U.  S.)  42; 
Fendall's  Case,  14  Ct.  CI.  247;  Matter  of 
Pacific  R.  Commission,  32  Fed.  Rep.  241  ;  U.  S. 
v.  Union  Nat.  Bank,  10  Ben.  (U.  S.)  408. 

The  United  States  is  not  entitled  to  a  writ 
of  error  or  appeal  if  such  remedy  would  not  be 
granted  to  a  private  person  under  like  cir- 
cumstances. U.  S.  v.  Union  Par.  R.  Co.,  105 
U.  S.  263  ;  U.  S.  v.  Thompson.  93  U.  S.  586. 

He  Who  Asks  Equity  Must  Do  Equity.  —  The 
United  States  is  not  exempt  from  the  funda- 
mental rule  that  he  who  asks  equity  must  do 
equity.  Brent  v.  Washington  Bank,  10  Pet. 
(U.  S.)  596. 

6.  Must  Prove  Case  Like  Other  Suitors.  —  U. 
S.  v.  Parmele,  1  Paine  (U.  S.)  252;  Brooke's 
Case,  2  Ct.  CI.  180. 

7.  See  supra,  this  title,  IV.  9.  Laches  and 
Limitations. 

8.  Rule  as  to  Set-off,  Recoupment,  and  Counter- 
claim. —  "  No  direct  suit  can  be  maintained 
against  the  United  States.  Rut  when  aa 
action  is  brought  by  the  United  States  to  re- 
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a  very  early  day,  regulates  the  interposition  of  set-offs  and  counterclaims 
against  the  United  States,  and  under  it  no  claim  for  a  credit  is  admitted  in 
suits  brought  by  the  United  States  against  individuals,  except  such  as  appear 
to  have  been  presented  to  and  disallowed,  in  whole  or  in  part,  by  the  account- 
ing officers  of  the  treasury,  unless  the  defendant  was  prevented  from  exhibiting 
his  claim  for  such  credit  at  the  treasury  because  of  absence  from  the  Unitco 
States  or  by  some  unavoidable  accident.1  The  act  referred  to  has  had  a  vt  ry 
liberal  construction,  extending  to  matters  even  distinct  from  the  cause  01 
action,  if  only  such  as  the  defendant  is  entitled  to  a  credit  on,  whethei 
equitable  or  legal,2  and  even  extending  to  unliquidated  damages  provided  the 
conditions  prescribed  by  the  statute  be  complied  with.3  But  no  judgment 
can,  under  the  statute,  be  rendered  against  the  government,  although  it  may 
be  judicially  ascertained  that,  on  striking  a  satisfactory  and  just  balance,  the 
government  is  indebted  to  the  defendant  for  an  ascertained  amount.4 

c.  Costs  of  Suit. — Another  inequality  of  some  importance  is  that, 
although  the  United  States  may  be  liable  for  its  own  costs,  yet  no  judgment 
for  the  costs  of  its  adversary  can  be  rendered  against  it,  and  this  notwith- 
standing the  law  permits  the  United  States,  in  a  proper  case,  to  have  judgment 
against  its  adversary  for  all  costs.5 


cover  money  in  the  hands  of  a  party  who  has 
a  legal  claim  against  them,  it  would  be  a  very 
rigid  principle  to  deny  to  him  the  right  of 
setting  up  such  claim  in  a  court  of  justice, 
and  turn  him  round  to  an  application  to  Con- 
gress. If  the  right  of  the  party  is  fixed  by 
the  existing  law  there  can  be  no  necessity  for 
an  application  to  Congress  except  for  the  pur- 
pose of  remedy.  And  no  such  necessity  can 
exist  when  this  right  can  properly  be  set  up  by 
way  of  defense  to  a  suit  by  the  United  States." 
U.  S.  v.  Ringgold,  8  Pet.  (U.  S.)  163. 

"  But  although  direct  suits  cannot  be  main- 
tained against  the  United  States  or  against 
their  property,  yet  when  the  United  States 
institute  a  suit  they  waive  their  exemption 
so  far  as  to  allow  a  presentation  by  the  de- 
fendant of  set-offs,  legal  and  equitable,  to  the 
extent  of  the  demand  made  or  property  claimed, 
and  when  they  proceed  in  rem  they  open  to  con- 
sideration all  claims  and  equities  in  regard  to 
the  property  libeled.  They  then  stand  in  such 
proceedings,  with  reference  to  the  rights  of 
defendants  or  claimants,  precisely  as  private 
suitors,  except  that  they  are  exempt  from  costs 
and  from  affirmative  relief  against  them  beyond 
the  demand  or  property  in  controversy.  In 
U.  S.  v.  Ringgold,  8  Pet.  (U.  S.)  150,  a  claim 
of  the  defendant  was  allowed  as  a  set-off  to 
the  demand  of  the  government.  So  in  U.  S. 
v.  Macdaniel,  7  Pet.  (U.  S.)  16,  to  which  ref- 
erence is  made  in  the  case  cited,  the  defend- 
ant was  allowed  to  set  off  against  the  demand 
of  the  government  a  claim  for  services  as 
agent  for  the  payment  of  the  navy  pension 
fund,  to  which  the  court  held  he  was  equi- 
tably entitled.  The  question,  said  the  court, 
was  whether  the  defendant  should  surrender 
the  money  which  happened  to  be  in  his  hands 
and  then  petition  Congress  on  the  subject; 
and  it  was  held  that  the  government  had  no 
right,  legal  or  equitable,  to  the  money."  The 
Siren.  7  Wall.  (U.  S.)  154. 

See  also  the  title  Set-off,  Recoupment,  and 
Counterclaim,  vol.  25,  pp.  504,  608. 

I,  See  Rev.  St.  U.  S.,  §  951. 


Set-off  and  Counterclaim  under  Act  of  Congress. 

—  U.  S.  v.  Macdaniel,  7  Pet.  (U.  S.)  1  ;  U.  S. 
v.  Bank  of  Metropolis,  15  Pet.  (U.  S.)  397;  U. 
S.  v.  Giles,  9  Cranch  (U.  S.)  212;  U.  S.  v. 
Gilmore,  7  Wall.  (U.  S.)  491 ;  Halliburton 
U.  St,  13  Wall.  (U.  S.)  63;  Western  Union  R. 
Co.  v.  U.  S.,  101  U.  S.  548;  Watkins  v.  U.  S., 
9  Wall.  (U.  S.)  759;  U.  S.  v.  Lamon,  3  Mac- 
Arthur  (D.  C.)  204;  U.  S.  v.  Austin,  2  Cliff. 
(U.  S.)  325;  U.  S.  v.  Barker,  1  Paine  (U.  S.) 
156;  U.  S.  v.  Smith,  1  Bond  (U.  S.)  70;  U.  S. 
v.  Prentice,  6  McLean  (U.  S.)  65  ;  U.  S.  v. 
McClane,  74  Fed.  Rep.  153;  U.  S.  v.  American 
Surety  Co.,  no  Fed.  Rep.  914. 

Local  law  or  usage  cannot  affect  the  de- 
termination of  questions  of  set-off  in  federal 
courts,  as  they  arise  exclusively  under  acts  of 
Congress.  Watkins  v.  U.  S.,  9  Wall.  (U.  S.) 
76S. 

2.  Statute  Liberally  Construed.  —  U.    S.  v. 

Wilkins,  6  Wheat.  (U.  S.)  135;  U.  S.  v.  Ripley, 

7  Pet.  (U.  S.)  25  ;  U.  S.  v.  Buchanan,  8  How. 
(U.  S.)  105. 

3.  A  Counterclaim  for  Unliquidated  Damages 
Allowed.  —  Ware  v.  U.  S.,  4  Wall.  (U.  S.) 
629;  U.  S.  v.  McClane,  74  Fed.  Rep.  153.  But 
see  contra,  the  dictum  in  U.  S.  v.  Buchanan,  8 
How.  (U.  S.)  105.  The  point  in  issue  was 
whether  torts  (for  which  of  course  the  govern- 
ment is  in  nowise  responsible)  could  be  set 
off,  and  the  court,  in  addition  to  holding  that 
they  could  not.  gave  its  opinion  to  the  effect 
that  no  "  unliquidated  damages "  could  be  set 
off  under  the  statute. 

4.  Form  of  Judgment  for  Excess  of  Counterclaim. 
-De  Groot  v.  U.  S.,  5  Wall.  (U.  S.)  431  ;  U. 
S.  if.  Eckford,  6  Wall.  (U.  S.)  484;  Schaum- 
burg  v.  U.  S.,  103  U.  S.  667. 

5.  United  States  Not.  Tipple  for  Cost?.  —  U.  S. 
v.  La  Vengeance,  3  Dall.  (U.  S.)  301  ;  U.  S.  v. 
Hooe.  3  Cranch  (U.  S.)  73  ;  U.  S.  v.  Ringgold, 

8  Pet.  (U.  S.)  163  :  U.  S.  v.  Barker,  2  Wheat. 
(U.  S.">  305;  The  Antelope,  12  Wheat.  (U.  S.) 
550:  U.  S.  v.  McLemore,  4  How.  (U.  S.)  288; 
Reeside  v.  Walker,  11  How.  (U.  S.)  290:  Stan- 
ley v.  Schwalby,  162  U.  S.  272;  Henry's  Mq» 
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2.  Status  of  United  States  as  Defendant  —  a.  Generally.  —  No  action  of 
any  character  whatsoever  can  be  sustained  against  the  United  States,  unless 
by  its  own  consent  or  some  special  statute  allowing  it,  and  the  rule  is  not 
subject  to  evasion  by  bringing  suits  against  officers  and  agents  of  the  govern- 
ment.1 Furthermore,  no  officer  of  the  United  States  can  waive  the  privilege. 58 
When  the  United  States  waives  its  prerogative  of  sovereignty,  it  may  presciibe 
the  terms  and  conditions  on  which  it  may  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,3  and  may,  further,  at  any  time  abolish  a  tribunal 
created  by  it  for  the  adjustment  of  claims  and  commit  them  elsewhere;*  but 
the  tribunals  created  by  it  cannot,  so  long  as  they  exist,  in  anywise  interfere 
with  the  remedy  provided.5 

b.  Set-off,  Recoupment,  and  Counterclaim.  —  The  United  States 
may  avail  itself  of  set-off  and  counterclaim  as  of  common  right,6  and,  in 
addition,  is  protected  in  such  right  by  an  Act  of  Congress.' 

c.  Costs  OF  Suit.  —  We  have  already  seen  that  it  is  a  settled  principle 
that  no  judgment  for  the  costs  of  its  adversary  can  be  rendered  against  the 
United  States,8  and,  although  this  rule  can  be  in  no  measure  qualified  under 
existing  law  with  respect  to  suits  brought  by  the  United  States,  yet  in 
respect  of  suits  brought  against  the  United  States,  the  rule  has  been  so  far 
modified  by  Act  of  Congress  as  to  permit  costs  to  be  awarded  in  favor  of  the 
government's  adversary  for  sums  actually  incurred  for  witnesses  and  fees 
paid  to  the  clerk.9 

d.  Injunction.  —  In  accordance  with  the  doctrine  that  the  United  States 
cannot  be  sued  without  its  consent,  no  injunction,  unless  expressly  permitted 
by  Act  of  Congress,  can  be  granted  against  it,10  even  to  restrain  execution 
under  a  judgment  which  has  been  paid;11  but  a  court  of  law  may  on  motion 
inquire  as  to  the  payment  and  order  an  entry  of  satisfaction.13 

e.  State  Courts.  —  The  United  States  is  exempt  from  being  sued  in 
state  courts,13  and  the  exemption  is  not  a  personal  privilege  which  must  be 

tion,    15   Ct.  CI.   162.    See  the  title  Costs,  3.  Consent  to  Suit  —  Terms  and  Conditions. — 

Encyc.  of  Pl.  and  Pr.,  vol.  5,  p.  151.  McElrath  v.  U.  S.,  102  U.  S.  426.    Privilege  to 

United  States  Held  Liable  for  Its  Own  Costs.  —  sue  ex  contractu  does  not  cover  ex  delicto  ac- 

U.  S.  v.  Ringgold,  8  Pet.  (U.  S.)  163.  tions.    Belknap  v.  Schild,  161  U.  S.  10. 

United  States  Entitled  to  Costs.  —  U.  S.  v.  4.  Transfer  of  Jurisdhti  n.  —  Gordon  v.  U.  S., 

Sanborn,  135  U.  S.  271;  Pine  River  Logging  7  Wall.  (U.  S.)  188;  De  Groot  v.  U.  S.,  5  Wall. 

Co.  v.  U.  S.,  186  U.  S.  296.  (U.  S.)  419. 

1.  United  States  May  Be  Sued  Only  with  Its  5.  A  Rule  of  the  Court  of  Claims  that  a  claim- 
Consent.  —  U.  S.  v.  McLemore,  4  How.  (U.  S.)  ant  shall  first  go  through  the  department  which 
286;  Hill  v.  U.  S.,  9  How.  (U.  S.)  386;  U.  S.  might  have  entertained  the  claim,  before  pre- 
v.  Clarke,  8  Pet.  (U.  S.)  444;  De  Groot  v.  U.  senting  the  claim  by  suit,  is  void.  U.  S.  v. 
S.,  s  Wall.  (U.  S.)  419;  U.  S.  v.  Eckford,  6  Clyde,  13  Wall.  (U.  S.)  35. 

Wall.  (U.  S.)  484;  Case  v.  Terrell,  n  Wall.  6.  Set-off,  etc.,  in  Favor  of  United  States.— 

(U.  S.)  199;  Elliot  v.  Van  Voorst,  3  Wall.  Jr.  McKnight  v.  U.  S.,  98  U.  S.  179;  U.  S.  v.  Loui- 

(C.  C.)  301;  Carr  v.  U.  S.,  98  U.  S.  437;  U.  siana,  127  U.  S.  182;  U.  S.  v.  Burchard,  125  U. 

S.  v.  Lee,  106  U.  S.  204;  U.  S.  v.  Barney,  3  S.  176. 

Hughes  (U.  S.)  545  ;  U.  S.  v.  Wells,  2  Wash.  7.  Act  of  March  3,  1875,  iS  Stat.  L.  481. 

(U.  S.)  161  ;  Nock's  Case,  2  Ct.  CI.  451  ;  U.  S.  8.  See  supra,  this  section,  1.  Status  of  United 

v.  Ames,  1  Woodb.  &  M.  (U.  S.)  76  ;  Comegys  States  as  Plaintiff. 

v.  Vasse,   1    Pet.    (U.   S.)    216;  Williams  v.  9.  U.  S.  v.  Harmon,  147  U.  S.  268  (Act  of 

Heard,  140  U.  S.  529;  Stanley  v,  Schwalby,  1887). 

147  U.  S.  517;  U.  S.  v.  Gleeson,  124  U.  S.  10.  U.  S.  v.  McLemore,  4  How.  (U.  S.)  286: 

255.  Hill  v.  U.  S.,  9  How.  (U.  S.)  386;  Case  v.  Ter- 

liens  upon  Property  of  the  United  States  are  rell,  11  Wall.  (U.  S.)  199;  U.  S.  v.  Thompson, 

incapable  of  being  enforced,  except  when  such  98  U.  S.  489;  Belknap  v.  Schild,  161  U.  S.  17. 

property  becomes  subject  to  the  control  of  the  11.  U.  S.  v.  McLemore,  4  How.  CU.  S.)  286; 

courts.    The  Siren,  7  Wall.  (U.  S.)  152.    See  Hill  v.  U.  S.,  9  How.  (U.  S.)  386;  U.  S.  v. 

also  Avery  v.  U.  S.,  12  Wall.  (U.  S.)  304,  and  Thompson,  98  U.  S.  489. 

The  Davis,  10  Wall.  (U.  S.)   15  ;  Belknap  v.  12.  U.  S.  v.  McLemore,  4  How.  (U.  S.)  286. 

Schild,  161  U.  S.  16;  Reeside  v.  Walker,  11  13.  U.  S.  v.  Lee,  106  U.  S.       :  Orleans  Nav. 

How.  (U.  S.)  290.  Co.  v.  Schooner  Amelia,  7  Mart.  (La.)  590,  xz 

2.  Officer  Cannot  Waive  Exemption  from  Suit.  Am.  Dec.  516;  Goldsmith  v.  Revenue  Cutter, 
—  Carr  v.  U.  S.,  98  U.  S.  433 ;  Case  V.  Terrell,  6  Oregon  250;  Briggs  v.  Light-Boat  Upper 
II  Wall.  (U.  S.)  199.  Cedar  Point,  11  Allen  (Mass.)  157. 
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pleaded  in  abatement,  but  an  attribute  of  sovereignty,  and  goes  to  the 
jurisdiction.1 

/.  Suits  on  Secret-service  Agreements.  —  Public  policy  forbids  the 
maintenance  in  a  court  of  justice  of  a  suit,  the  trial  of  which  would  inevitably 
lead  to  the  disclosure  of  matters  which  the  law  itself  regards  as  confidential, 
and  consequently  an  action  cannot  be  maintained  against  the  United  States, 
even  where  it  has  given  its  consent  to  be  sued  generally,  on  a  contract  for 
secret  services.2 

IX.  Claims  Against  the  United  States  —  1.  Existence  of.  —  A  claim  being 
defined,  in  a  just  juridical  sense,  to  be  a  demand  of  some  matter  of  right  made 
by  one  person  on  another,  to  do  or  forbear  to  do  some  act  or  thing  as  a  matter 
of  duty,3  and  the  rules  of  law  applicable  to  the  United  States  and  to  indi- 
viduals being,  as  a  rule,  the  same,*  a  claim  may  exist  as  well  against  the 
United  States  as  against  an  individual.  Although  the  payment  of  a  claim 
cannot  be  enforced  against  the  government  against  its  will,5  and  although  no 
officer  of  the  United  States  is  authorized  to  pay  debts  generally  when  pre- 
sented, appropriation  by  Congress  being  a  prerequisite,6  yet  claims  against  it 
are  not  the  less  legal  or  equitable  on  that  account.7 

2.  Payment.  —  Claims  against  the  United  States  are  to  be  settled  in  the 
treasury  department  (provided  always  that  no  actual  payment  can  be  made 
except  in  accordance  with  appropriation  therefor),8  or  in  cases  provided  by 
statute  in  the  District  and  Circuit  Courts  of  the  United  States,  Court  of 
Claims,  or  other  special  tribunals  to  which  the  United  States  may,  by  Act  of 
Congress,  submit.9  But,  since  Congress  has  complete  control  over  the  pay- 
ment of  claims  against  it,  it  may,  even  after  an  examination  and  adjustment 


1.  Goldsmith  v.  Revenue  Cutter,  6  Oregon  250. 
And  the  objection  is  not  waived  by  pleading  to 
the  merits. 

2.  Secret-service  Contracts.  —  "If  upon  con- 
tracts of  such  a  nature  an  action  against  the 
government  could  be  maintained  in  the  Court 
of  Claims,  whenever  an  agent  should  deem  him- 
self entitled  to  greater  or  different  compen- 
sation than  that  awarded  to  him,  the  whole 
service  in  any  case,  and  the  manner  of  its  dis- 
charge, with  the  details  of  dealings  with  indi- 
viduals and  officers,  might  be  exposed,  to  the 
serious  detriment  of  the  public.  A  secret  ser- 
vice, with  liability  to  publicity  in  this  way, 
would  be  impossible ;  and,  as  such  services  are 
sometimes  indispensable  to  the  government, 
its  agents  in  those  services  must  look  for 
their  compensation  to  the  contingent  fund  of 
the  department  employing  them,  and  to  such 
allowance  from  it  as  those  who  dispense  that 
fund  may  award.  *  *  *  It  may  be  stated  as 
a  general  principle,  that  public  policy  forbids 
the  maintenance  of  any  suit  in  a  court  of  jus- 
iice,  the  trial  of  which  would  inevitably  lead  to 
the  disclosure  of  matters  which  the  law  itself 
regards  as  confidential,  and  respecting  which  it 
will  not  allow  the  confidence  to  be  violated." 
Totten  v.  U.  S.,  92  U.  S.  105.  See  also  Allen 
v.  U.  S.,  27  Ct.  CI.  89. 

In  the  later  case  of  De  Arnaud  v.  U.  S.,  151 
U.  S.  483,  the  Supreme  Court  reviewed  the 
Totten  cn™  sitprn.  and  at  pare  493  said  ■  "  The 
court  held  that  a  secret  service,  with  liability 
to  publicity  in  a  suit  subsequently  brought 
against  the  government,  would  be  impossible ; 
that,  as  such  services  are  sometimes  indis- 
pensable to  the  government,  its  agents  in  those 
services  must  look  for  their  compensation  to 
the  contingent  fund  of  the  department  employ- 


ing them,  and  to  such  allowance  from  it  as  those 
who  dispense  that  fund  may  award ;  that  the 
secrecy  which  such  contracts  impose  precludes 
any  action  for  their  enforcement ;  that  the  pub- 
licity produced  by  an  action  would  itself  be  a 
breach  of  a  contract  of  that  kind,  and  thus 
defeat  a  recovery." 

3.  Claim  Defined.  —  Prigg  v.  Pennsylvania,  16 
Pet.  (U.  S.)  615. 

4.  See  supra,  this  title,  IV.  Prerogatives  — 
Public  Policy — 1.  Generally. 

5.  See  supra,  this  title,  VIII.  2.  Status  of 
United  States  as  Defendant. 

6.  Appropriations  for  Payment  of  Claims.  — 
"  No  officer,  however  high,  not  even  the  Presi- 
dent, much  less  a  secretary  of  the  treasury  or 
treasurer,  is  empowered  to  pay  debts  of  the 
United  States  generally,  when  presented  to 
them.  *  *  *  The  difficulty  in  the  way  is 
the  want  of  any  appropriation  by  Congress  to 
pay  this  claim.  It  is  a  well-known  constitu- 
tional provision  that  no  money  can  be  taken  or 
drawn  from  the  treasury  except  under  an  ap- 
propriation by  Congress."  Reeside  v.  Walker, 
11  How.  (U.  S.)  291. 

7.  "  It  is  true,  the  payment  of  a  debt  cannot 
be  enforced  against  the  government  by  suit, 
but  claims  against  it  are  not  the  less  legal  or 
equitable  on  that  account."  Emerson  v.  Hall, 
13  Pet.  (U.  S.)  412. 

8.  Reeside  v.  Walker,  11  How.  (U.  S.)  272. 

9.  See  Act  of  March  3,  1887  (24  Stat.  L. 
505),  "Act  to  provide  for  the  bringing  of  suits 
against  the  government  of  the  United  States," 
as  also  prior  acts  not  repealed  thereby,  and  the 
Acts  of  Congress  generally.  See  also  titles 
French  Spoliation  Claims,  vol.  14,  p.  549; 
Pensions  and  Bounties,  vol.  22,  p.  657* 
United  States  Courts,  post. 
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has  been  made  by  a  head  of  a  department  under  a  statute  referring  the  same 
for  that  purpose,  repeal  the  statute  at  any  time  before  payment  of  the  claims, 
if  there  be  no  stipulation  of  payment,  express  or  implied,  in  the  statute.1 

3.  Compromise.  —  Where  there  is  a  dispute  as  to  a  claim  against  the  United 
States,  it  has  the  same  privilege  as  a  private  individual  of  entering  into  com- 
promises, through  its  officers  or  agents  duly  authorized.2  But  the  district 
attorneys  of  the  United  States  have  no  power  to  compromise  a  suit  in  which 
the  United  States  is  a  party,  any  more  than  attorneys  for  private  individuals 
ha/e.    The  power  must  be  derived  from  some  appropriate  source.3 

4.  Assignment.  —  It  is  competent  for  the  legislative  branch  of  the  gov- 
ernment to  provide  that  any  sums  ascertained  to  be  due  to  claimants  shall  be 
paid  directly  to  them,*  and  Congress  has  accordingly  enacted  a  statute 
declaring  void  all  assignments  of  claims  against  the  United  States,  made 
before  the  allowance  thereof,  the  ascertainment  of  the  amount  due,  and  the 
issuing  of  a  warrant  for  the  payment  thereof;  and  also  all  assignments  made 
thereafter,  unless  executed  in  the  manner  prescribed  by  the  statute.5  The 
statute  embraces  every  claim  against  the  government,  however  arising,  of 
whatever  nature  it  may  be,  and  wherever  and  whenever  presented;  but  it  only 
embraces  "  claims"  and  consequently  does  not  affect  assignments  of  interests 
which  have  not  matured  so  far  as  to  be  properly  included  under  the  term. 
Furthermore,  the  passing  of  claims  to  heirs,  devisees,  assignees  in  bankruptcy, 


1.  De  Groot  v.  U.  S.,  5  Wall.  (U.  S.)  432; 
Gordon  v.  U.  S.,  7  Wall.  (U.  S.)  188. 

"  The  resolution  relied  upon  by  the  appellant 
was  wholly  unilateral.  In  contained  no  stipu- 
lation of  payment,  express  or  implied.  Con- 
gress, for  its  own  reasons,  simply  directed  an 
examination  and  adjustment.  It  gave  no 
promise  and  came  under  no  obligation  to  the 
other  party,  and  asked  and  received  none  from 
him.  The  government  and  the  claimant  stood, 
and  continued  to  stand,  wholly  independent  of 
each  other.  The  government  could  at  any  time 
before  payment  recall  what  it  had  done,  and 
the  claimant  was  at  liberty  up  to  the  same 
period  to  refuse  concurrence,  and  assert  aliunde 
his  legal  rights,  if  any  he  had.  Prior  to  that 
time  there  could  be  no  vested  right  and  no 
commitment  of  either  party,  not  subject  to  the 
exercise  thereafter  of  such  discretion,  affirma- 
tive or  negative,  as  might  be  deemed  proper. 
The  case  presents  the  same  legal  aspect  as  if 
it  were  between  individuals.  If  a  merchant 
should  direct  his  clerk  or  other  agent  to  '  in- 
vestigate and  adjust  the  claim  '  of  a  third  party 
upon  a  prescribed  basis,  and  the  adjustment 
was  made  accordingly,  can  it  be  doubted  that 
the  merchant  might  thereafter,  because  he  had 
come  to  the  conclusion  that  the  claim  was 
tainted  with  fraud  or  had  been  already  fully 
paid,  or  for  any  other  reason,  or  as  a  matter 
of  choice,  without  assigning  any  reason,  de- 
cline to  recognize  what  had  been  done  as  of  any 
validity,  and  withdraw  the  authority  under 
which  the  proceeding  had  been  taken?"  Chor- 
penning  v.  U.  S.,  94  U.  S.  399. 

2.  Compromise  of  Claims.  —  Sweeny  v.  U.  S., 
17  Wall.  (U.  S.)  75  ;  Wells  v.  Nickles,  104  U. 
S.  444;  Murphy  v.  U.  S.,  104  U.  S.  464;  U.  S. 
v.  Lane,  3  McLean  (U.  S.)  365,  26  Fed.  Cas. 
No.  15,559;  Mason's  Case,  8  Ct.  CI.  125;  Com- 
stock's  Case,  9  Ct.  CI.  141  ;  Gibbons's  Case,  2 
Ct.  CI.  421. 

Receipt  in  Full.  —  A  receipt  in  full  will  bar 
a  disputable  account  and  preclude  further  re- 


covery on  the  part  of  the  claimant.  Murphy's 
Case,  14  Ct.  CI.  537.  And  the  receipt  cannot 
be  impaired  by  evidence  of  a  usage  in  the  de- 
partment to  treat  the  receipt  only  as  an  ac- 
knowledgment of  the  amount  paid.  Hancox's 
Case,  9  Ct.  CI.  400.  But  a  receipt  in  full  upon 
a  part  payment  of  a  liquidated  debt  is  no  dis- 
charge of  the  whole  debt.  Baldwin's  Case,  15 
Ct.  CI.  297. 

Constructive  Compromises. —  Comstock's  Case, 
9  Ct.  CI.  141,  defines  the  various  classes  of 
constructive  compromises. 

3.  U.  S.  v.  Beebe,  180  U.  S.  343,  in  which  a 
district  attorney  of  the  United  States  accepted 
a  compromise  judgment  in  favor  of  the  United 
States  because  of  representations  made  by  de- 
fendants that  they  had  no  property,  and  that 
an  execution  against  them  would  avail  nothing, 
but  that  if  the  compromise  judgment  was  en- 
tered it  would  be  paid.  The  court,  at  the  in- 
stance of  the  United  States,  set  the  compromise 
judgment  aside,  saying:  "There  is  no  statute 
of  the  United  States,  and  no  regulation  has 
been  called  to  our  attention,  giving  a  district 
attorney  any  such  power,  but,  on  the  contrary, 
it  is  provided  in  paragraph  7  of  the  regulations 
established  by  the  solicitor  of  the  treasury,  and 
approved  by  the  attorney-general,  pursuant  to 
section  377  of  the  Revised  Statutes  of  the 
United  States,  that  no  district  attorney  shall 
agree  to  take  a  judgment  or  decree  for  a  less 
amount  than  is  claimed  by  the  United  States, 
without  express  instructions  from  the  solicitor 
of  the  treasury,  unless  circumstances  exist 
which  do  not  obtain  in  this  case.  The  power  to 
compromise  a  suit  in  which  the  United  States 
is  a  party  does  not  exist  with  the  district  attor- 
ney any  more  than  a  power  to  compromise  a 
private  suit  between  individuals  rests  with  the 
attorney  of  either  party,  and  that  such  an 
attorney  has  no  power  to  compromise  a  claim 
in  suit  has  been  frequently  decided." 

4.  Spalding  v.  Vilas,  161  U.  S.  483. 

5.  Rev.  St.  U.  S.,  §  3477- 
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and  assignees  for  the  benefit  of  creditors,  is  not  within  the  evil  at  which  the 
statute  is  aimed.  And  the  purpose  of  the  statute  being  for  the  protection  of 
the  government,  and  not  that  of  the  parties  to  the  assignment,  it  is  optional 
with  the  government  to  recognize  a  bona  fide  assignment  of  claims  in  no  way- 
interfering  with  the  government,  and  to  pay  the  same  to  such  assignee  at 
any  time  prior  to  its  revocation.1 

5.  Attorneys'  Contingent-fee  Agreements.  —  It  is  well  settled,  as  a  general 
principle,  that  parties  are  at  perfect  liberty  to  employ  attorneys  to  prosecute 
their  claims  against  the  United  States,  and  to  make  contracts  with  such 
attorneys  for  contingent  fees,  whereby  a  portion  of  the  amount  recovered  in 
case  of  success  will  be  considered  as  compensation,  and  nothing  will  be  paid 
in  case  of  failure ;  a  yet  where  parties  have  no  claim  against  the  United  States, 
but  are  merely  desirous  of  having  a  favor  granted,  either  by  way  of  legislation 
or  by  way  of  a  government  contract  from  one  of  the  executive  departments, 
public  policy  forbids  any  agreement  for  contingent  compensation.3  And, 
moreover,  the  statute  prohibiting  assignments,  above  referred  to,  is  directly 
applicable  to  contracts  which  give  attorneys  a  certain  proportion  of  the  money 
which  may  be  recovered  by  them  in  claims  against  the  government,4  but  it 
does  not  apply  to  such  contracts  if  the  contingent  fee  is  a  sum  equal  to  a 
certain  proportion  of  the  recovery  and  not  a  certain  portion  of  the  recovery 
itself.5 

X.  Acquisitions  of  Territory  and  Other  Property  —  1.  Power  in  Gen- 
eral. —  The  national  government  possesses,  under  the  Federal  Constitution, 
a  sovereign  and  inherent  power  of  acquiring  and  holding  territory  and  other 


1.  See  title  Assignments,  vol.  2,  p.  1038  et 
seg.  See  also  St.  Paul,  etc.,  R.  Co.  v.  U.  S., 
112  U.  S.  733;  Hager  v.  Swayne,  149  U.  S. 
242;  Ball  v.  Halsell,  161  U.  S.  72. 

2.  Contingent  Attorneys'  Fees.  —  Wylie  v. 
Coxe,  15  How.  (U.  S.)  415;  Wright  v.  Teb- 
bitts,  91  U.  S.  252;  Stanton  v.  hmbrey,  93  U. 
S.  548;  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.  (U.  S.)  335- 

"  It  was  decided  in  the  case  of  Stanton  v. 
Embry,  93  U.  S.  548,  that  contracts  by  attorneys 
for  compensation  in  prosecuting  claims  against 
the  United  States  were  not  void  because  the 
amount  of  it  was  made  contingent  upon  suc- 
cess, or  upon  the  sum  recovered.  And  the  well 
known  difficulties  and  delays  in  obtaining  pay- 
ment of  just  claims  which  are  not  within  the 
ordinary  course  of  procedure  of  the  auditing 
officers  of  the  government  justifies  a  liberal 
compensation  in  successful  cases,  where  none 
is  to  be  received  in  case  of  failure.  Any  other 
rule  would  work  much  hardship  in  cases  of 
creditors  of  small  means  residing  far  from  the 
'eat  of  government,  who  can  give  neither  money 
nor  personal  attention  to  securing  their  rights. 
This,  however,  does  not  remove  the  suspicion 
which  naturally  attaches  to  such  contracts,  and 
where  it  can  be  shown  that  they  are  obtained 
from  the  suitor  by  any  undue  influence  of  the 
attorney  over  the  client,  or  by  any  fraud  or 
imposition,  or  that  the  compensation  is  clearly 
excessive,  so  as  to  amount  to  extortion,  the 
court  will  in  a  proper  case  protect  the  party 
aggrieved."    Taylor  v.  Bemiss,  110  U.  S.  45. 

3.  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.  (U.  S.)  33S  ;  McMullen  v.  Hoffman,  174 
U.  S.  648;  Wood  v.  McCann,  6  Dana  (Ky.) 
366 ;  Providence  Tool  Co.  v.  Norris,  2  Wall. 
(U.  S.)  55.  In  the  case  last  cited  the  court 
said :     "  These  [agreements]   have  been  /uni- 
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formly  declared  invalid,  and  the  decisions  have 
not  turned  upon  the  question  whether  improper 
influences  were  contemplated  or  used,  but  upon 
the  corrupting  tendency  of  the  agreements. 
Legislation  should  be  prompted  solely  from  con- 
siderations of  the  public  good,  and  the  best 
means  of  advancing  it.  Whatever  tends  to  di- 
vert the  attention  of  legislators  from  their  high 
duties,  to  mislead  their  judgments,  or  to  sub- 
stitute other  motives  for  their  conduct  than  the 
advancement  of  the  public  interests,  must  nec- 
essarily and  directly  tend  to  impair  the  integ- 
rity of  our  political  institutions.  Agreements 
for  compensation  contingent  upon  success  sug- 
gest the  use  of  sinister  and  corrupt  means  for 
the  accomplishment  of  the  end  desired.  The 
law  meets  the  suggestion  of  evil,  and  strikes 
down  the  contract  from  its  inception." 

In  the  case  of  Clippinger  v.  Hepbaugh,  5  W. 
&  S.  (Pa.)  315,  40  Am.  Dec.  519,  the  court 
used  the  following  language :  "  Any  agreement 
for  a  contingent  fee,  to  be  paid  on  the  passage 
of  a  legislative  act,  would  be  illegal  and  void, 
because  it  would  be  a  strong  incentive  to  the 
exercise  of  personal  and  sinister  influences  to 
effect  the  object.  These  are  broad,  fundamental 
principles,  to  the  truth  of  which  we  subscribe, 
and  which  cover  the  whole  ground  on  which 
this  case  rests.  It  matters  not  that  nothing 
improper  was  done,  or  was  expected  to  be  done, 
by  the  plaintiff.  It  is  enough  that  such  is  the 
tendency  of  the  contract,  that  it  is  contrary  to 
sound  morality  and  public  policy,  leading  nec- 
essarily, in  the  hands  of  designing  and  corrupt 
men,  to  improper  tampering  with  members,  and 
the  use  of  an  extraneous,  secret  influence  over 
an  important  branch  of  the  government." 

4.  Ball  v.  Halsell,  161  U.  S.  72. 

5.  Ball  v.  Halsell,  161  U.  S.  72;  Child  v. 
Trist,  1  MacArthur  (D.  C.)  I. 
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property.1  The  power  to  acquire,  by  cession  or  conquest,  territory  other 
than  that  belonging  to  the  United  States  at  the  time  of  the  adoption  of  the 
Constitution,  is  expressly  derived  from  the  power  to  declare  and  carry  on  war 
and  to  make  treaties;3  and  the  further  power  of  the  national  government  to 
acquire  territory  and  other  property  by  any  other  means  known  to  civilization, 
for  instance,  by  discovery  and  occupation,  is  beyond  question.3 

Acquisitions  by  Purchase.  —  It  is  provided  by  an  Act  of  Congress  that  no  land 
shall  be  purchased  on  account  of  the  United  States,  except  under  a  law 
authorizing  such  purchase.4  The  act,  however,  does  not  apply  where  land  is 
taken  as  security  for  debts  due  or  to  become  due  the  United  States.5  By  a 
further  Act  of  Congress,  it  is  provided  that  no  purchase  on  behalf  of  the 
United  States  shall  be  made,  unless  the  same  is  authorized  by  law  or  under 
an  appropriation  adequate  to  its  fulfilment  (with  certain  exceptions  as  to  the 
war  and  navy  departments);  and  this  act  may  be  considered  as  limiting  the 
purchase  of  personal  property.6 

2.  Constitution  Follows  Flag.  —  Since  the  national  government  is  at  all 
times  confined  to  its  constitutional  orbit,  and  can  exercise  no  powers  which 
are  not  derived  either  expressly  or  by  implication  from  the  Constitution,7  it 
is  a  logical  deduction  that  the  "  Constitution  follows  the  flag,"  and  not  only 
is  it  everywhere  and  at  all  times  potential  in  so  far  as  its  provisions  are 
applicable,  but  every  provision  of  the  Constitution  which  is  applicable  to  the 
territories  of  the  United  States  is  also  controlling  therein.8 

4.  Power  to  Purchase  Restricted. —  Rev.  St. 

U.  S.,  §  3736. 

5.  Neilson  v.  Lagow,  12  How.  (U.  S.)  98; 
U.  S.  v.  Hodge,  6  How.  (U.  S.)  279;  Dickson 
v.  U.  S.,  125  Mass.  315,  28  Am.  Rep.  233; 
Dikes  v.  Miller,  25  Tex.  Supp.  290,  78  Am. 
Dec.  572;  Territory  v.  Golding,  3  Utah  48. 

6.  Rev.  St.  U.  S.,  §  3732. 

7.  See  supra,  this  title,  III.  National  Char- 
acter —  Extent  and  Limitation  of  Powers. 

8.  Constitution  Follows  Flag.  —  Dowries  v. 
Bidwell,  182  U.  S.  244.  Although  in  this  case 
the  question  is  somewhat  involved,  because  of 
the  filing  of  five  separate  opinions,  yet  a  care- 
ful reading  of  the  opinions  will  show  the 
doctrine  of  the  text  to  be  undoubtedly  sup- 
ported by  Justices  White,  Shiras,  and  Mc- 
Kenna,  and  to  be  more  than  supported  by 
Chief  Justice  Fuller  and  Justices  Harlan, 
Brewer,  and  Peckham.  And,  in  order  that  the 
question  may  be  clearly  understood,  the  Su- 
preme Court  in  Dooly  v.  U.  S.,  183  U.  S.  157, 
comments  upon  the  case  of  Downes  v.  Bidwell 
in  the  following  language :  "  It  is  true  that 
this  conclusion  was  reached  by  a  majority  of 
the  court  by  different  processes  of  reasoning, 
but  it  is  none  the  less  true  that  in  the  con- 
clusion that  certain  provisions  of  the  Constitu- 
tion did  apply  to  Porto  Rico,  and  that  certain 
others  did  not,  there  was  no  difference  of 
opinion." 

"  Every  nation  acquiring  territory,  by  treaty 
or  otherwise,  must  hold  it  subject  to  the  con- 
stitution and  laws  of  its  own  government." 
Justice  McKinley  in  Pollard  v.  Hagan,  3  How. 
(U.  S.)  223  ;  approved  and  followed  in  Ferris 
v.  Coover,  10  Cal.  620,  and  Pino  v.  Hatch,  1  N. 
Mex.  128. 

"  On  such  transfer  of  territory  it  has  never 
been  held  that  the  relations  of  the  inhabitants 
with  each  other  undergo  any  change.  Their 
relations  with  their  former  sovereign  are  dis- 
solved, and  new  relations  are  created  between 
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—  American  Ins.  Co.  v.  356  Bales  Cotton,  1 
Pet.  (U.  S.)  511;  Stewart  v.  Kahn,  n  Wall. 
(U.  S.)  507;  Dred  Scott  v.  Sandford,  19  How. 
(U.  S.)  611;  Church  of  Jesus  Christ  v.  U.  S., 
136  U.  S.  42;  Jones  v.  U.  S.,  137  U.  S.  212; 
Shively  v.  Bowlby,  152  U.  S.  50;  Downes  v. 
Bidwell,  182  U.  S.  244;  Fourteen  Diamond 
Rings  v.  U.  S.,  183  U.  S.  176;  U.  S.  v.  Lane, 
3  McLean  (U.  S.)  365;  U.  S.  v.  Hudson,'  3 
McLean  (U.  S.)  156;  "Johnson  v.  MTntosh,  8 
Wheat.  (U.  S.)  595;  Martin  v.  Waddell,  16 
Pet.  (U.  S.)  409. 

"  The  United  States  do  not  and  cannot  hold 
property,  as  a  monarch  may,  for  private  or 
personal  purposes."  Van  Brocklin  v.  Tennes- 
see, 117  U.  S.  158. 

2.  Conquest  and  Treaty. —  American  Ins.  Co. 
v.  356  Bales  Cotton,  1  Pet.  (U.  S.)  511;  Thirty 
Hogsheads  Sugar  v.  Boyle,  9  Cranch  (U.  S.) 
195;  U.  S.  v.  Rice,  4  Wheat.  (U.  S.)  254; 
Johnson  v.  MTntosh,  8  Wheat.  (U.  S.)  588; 
Shanks  v.  Dupont,  3  Pet.  (U.  S.)  246  ;  Church 
of  Jesus  Christ  v.  U.  S.,  136  U.  S.  1  ;  Jones  v. 
U.  S.,  137  U.  S.  212;  Downes  v.  Bidwell,  182 
U.  S.  244 ;  The  Amy  Warwick,  2  Sprague  (U. 
S.)  143;  Stewart  v.  Kahn,  n  Wall.  (U.  S.) 
507  ;  Church  of  Jesus  Christ  v.  U.  S.,  1.36  U.  S. 
42. 

3.  Discovery  and  Occupation.  — ■  Johnson  v. 
M'Intosh,  8  Wheat.  (U.  S.)  595 ;  Martin  v. 
Waddell,  16  Pet.  (U.  S.)  409;  Downes  v.  Bid- 
well,  182  U.  S.  244. 

Guano  Islands.  —  Dominion  over  new  territory 
may  be  acquired  by  discovery  and  occupation 
as  well  as  by  cession  or  conquest.  Jones  v. 
U.  S.,  137  U.  S.  212. 

Oregon. —  "The  title  of  the  United  States  to 
Oregon  was  founded  upon  original  discovery 
and  actual  settlement  by  citizens  of  the  United 
States,  authorized  or  approved  by  the  govern- 
ment of  the  United  States."  Shively  v. 
Bowlby,  152  U.  S.  50. 
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Personal  and  Civil  Rights.  —  Although  the  power  to  acquire  territory  and  hold 
the  same  includes  the  power  to  govern  it,1  yet  the  personal  and  civil  rights 
of  the  inhabitants  are  secured  to  them  by  the  principles  of  constitutional 
liberty  which  restrain  all  the  agencies  of  government,  state  and  national.2 

"Appurtenant  Territory"  —  The  provisions  of  the  Constitution  respecting  the 
complex  distribution  of  the  powers  of  government  are  held  to  be  not 
applicable  to  territory  "  appertaining"  to  the  United  States  until  extended 
by  express  legislation.3     And  when  once  extended  Congress  cannot  enact 


them  and  the  government  which  has  acquired 
their  territory.  The  same  act  which  transfers 
their  country  transfers  the  allegiance  of  those 
who  remain  in  it ;  and  the  law  which  may  be 
denominated  political  is  necessarily  changed, 
although  that  which  regulates  the  intercourse 
and  general  conduct  of  individuals  remains  in 
force  until  altered  by  the  newly  created  power 
of  the  state."  American  Ins.  Co.  v.  356  Bales 
Cotton,  1  Pet.  (U.  S.)  511  ;  followed  in  Pollard 
v.  Kibbe,  14  Pet.  (U.  S.),  374;  Palmer  v.  Low, 
98  U.  S.  15;  Crook  v.  Old  Point  Comfort  Hotel 
Co.,  54  Fed.  Rep.  609;  Hart  v.  Burnett,  15  Cal. 
560:  Leitensdorfer  v.  Webb,  1  N.  Mex.  44; 
U.  S.  v.  Lucero,  1  N.  Mex.  447  ;  Hill  v.  Boy- 
land,  40  Miss.  634 ;  Cutting  v.  Taylor,  3  S. 
Dak.  13;  Utah  First  Nat.  Bank  v.  Kinner,  1 
Utah  105. 

"  It  is  a  general  rule  of  public  law,  recog- 
nized and  acted  upon  by  the  United  States, 
that  whenever  political  jurisdiction  and  legis- 
lative power  over  any  territory  are  transferred 
from  one  nation  or  sovereign  to  another  the 
municipal  laws  of  the  country  —  that  is,  laws 
which  are  intended  for  the  protection  of 
private  rights  —  continue  in  force  until  abro- 
gated or  changed  by  the  new  government  or 
sovereign.  By  the  cession  public  property 
passes  from  one  government  to  the  other,  but 
private  property  remains  as  before,  and  with  it 
those  municipal  laws  which  are  designed  to 
secure  its  peaceful  use  and  enjoyment.  As  a 
matter  of  course  all  laws,  ordinances,  and 
regulations  in  conflict  with  the  political  char- 
acter, institutions,  and  constitution  of  the  new 
government  are  at  once  displaced."  Chicago, 
etc.,  R.  Co.  v.  McGlinn,  114  U.  S.  542. 

1.  Personal  and  Civil  Rights  in  Acquired  Terri- 
tory. —  Sere  v.  Pitot,  6  Cranch  (U.  S.)  336 ; 
M'Culloch  v.  Maryland,  4  Wheat.  (U.  S.)  422; 
U.  S.  v.  Gratiot,  14  Pet.  (U.  S.)  526;  U.  S. 
v.  Kagama,  118  U.  S.  380;  Church  of  Jesus 
Christ  v.  U.  S.,  136  U.  S.  1.  See  also  title 
Eminent  Domain,  vol.  10,  p.  1044. 

2.  Brunswick  First  Nat.  Bank  v.  Yankton 
County,  101  U.  S.  129;  Murphy  v.  Ramsey, 
114  U.  S.  15;  Callan  v.  Wilson,  127  U.  S.  550; 
Church  of  Jesus  Christ  v.  U.  S.,  136  U.  S.  1; 
Cessna  v.  U.  S.,  169  U.  S.  165;  Downes  v. 
Bidwell,  182  U.  S.  244;  Dooley  v.  U.  S.,  183 
U.  S.  157. 

"  Upon  a  cession  of  political  jurisdiction  and 
legislative  power  —  and  the  latter  is  involved 
in  the  former  —  to  the  United  States,  the  laws 
of  the  country  in  support  of  an  established 
religion,  or  abridging  the  freedom  of  the  press, 
or  authorizing  cruel  and  unusual  punishments, 
and  the  like,  would  at  once  cease  to  be  of 
obligatory  force  without  any  declaration  to 
that  effect.     And  the  laws  of  the  country  on 


other  subjects  would  necessarily  be  superseded 
by  existing  laws  of  the  new  government  upon 
the  same  matters."  Chicago,  etc.,  R.  Co.  v. 
McGlinn,  114  U.  S.  542. 

Aliens  Entitled  to  Life,  Liberty,  and  Property. — 
Yick  Wo  v.  Hopkins,  118  U.  S.  356;  Fong  Yue 
Ting  v.  U.  S.,  149  U.  S.  698;  Lem  Moon  Sing 
v.  U.  S.,  158  U.  S.  547;  Wong  Wing  v.  U.  S., 
163  U.  S.  228. 

Constitution  Inoperative  in  Foreign  Country.  — 
None  of  the  affirmative  provisions  (even 
though  constituting  guaranties)  of  the  Consti- 
tution can  have  any  operation  in  a  foreign 
country,  even  though  the  individual  claiming 
the  benefit  of  them  be  a  citizen  of  the  United 
States  temporarily  residing  abroad  and  the 
individual  to  whom  he  makes  his  claim  is  an 
American  consul  who  is  trying  him  for  murder 
before  an  American  consular  tribunal.  In  re 
Ross,  140  U.  S.  453.  The  Supreme  Court  in 
that  case  said  that  the  Constitution  was  or- 
dained and  established  "  for  the  United  States 
of  America,"  and  not  for  countries  outside  of 
their  limits.  "  The  guaranties  it  affords 
against  accusation  of  capital  or  infamous 
crimes,  except  by  indictment  or  presentment 
by  a  grand  jury,  and  for  an  impartial  trial  by 
a  jury  when  thus  accused,  apply  only  to  citi- 
zens and  others  within  the  United  States,  or 
who  are  brought  there  for  trial  for  alleged 
offenses  committed  elsewhere,  and  not  to  resi- 
dents or  temporary  sojourners  abroad." 

Territory  Temporarily  Occupied  by  United  States, 
hut  Not  Acquired,  Is  Foreign.  —  American  Ins. 
Co.  v.  356  Bales  Cotton,  1  Pet.  (U.  S.)  511; 
Thirty  Hogsheads  Sugar  v.  Boyle,  9  Cranch 
(U.  S.)  191  ;  Thorington  v.  Smith,  8  Wall.  (U. 
S.)  10 ;  New  Orleans  v.  Steamship  Co.,  20 
Wall.  (U.  S.)  387;  Dooley  v.  U.  S.,  182  U.  S. 
233;  De  Lima  v.  Bidwell,  182  U.  S.  1  ;  Arm- 
strong v.  U.  S.,  182  U.  S.  243;  Fourteen  Dia- 
mond Rings  v.  U.  S.,  183  U.  S.  176.  See  also 
Fleming  v.  Page,  9  How.  CU.  S.)  603. 

Foreign  Country  under  Protection  of  United 
States.  —  Cuba  did  not  cease  to  be  a  foreign 
country  because  of  guardianship  exercised  over 
her  by  the  United  States.  Neely  v.  Henkel, 
180  U.  S.  109. 

3.  "  Appurtenant  Territory."  —  Johnson  v. 
MTntosh,  8  Wheat.  (U.  S.)  589;  American 
Ins.  Co.  7'.  356  Bales  Cotton,  1  Pet.  (U.  S.) 
511;  Clinton  v.  Englebrecht.  13  Wall.  (U.  S.) 
434 ;  Good  v.  Martin,  95  U.  S.  98  ;  Brunswick 
First  Nat.  Bank  v.  Yankton  County,  101  U.  S. 
129;  Murphy  v.  Ramsey,  114  U.  S.  15;  Church 
of  Jesus  Christ  v.  U.  S.,  136  U.  S.  1  ;  Mc- 
Allister v.  U.  S..  141  U.  S.  174;  Shively  v. 
Bowlby,  152  U.  S.  1  :  Downes  v.  Bidwell,  182 
U.  S.  244.  See  also  Dred  Scott  v.  Sandford, 
19  How.  (U.  S.)  393,  in  which  Chief  Justice 
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laws  inconsistent  therewith.1. 

3.  Exclusive  Jurisdiction  Over  Property  Purchased  Within  Limits  of  a  State. 

—  When  the  United  States  acquires  land  within  the  limits  of  a  state,  and  the 
state  legislature  gives  its  consent  thereto,  the  acquisition  being  made  "  for 
the  erection  of  forts,  magazines,  arsenals,  dock-yards, "  or  "other  needful 
buildings,"  2  the  land  falls,  ipso  facto,  within  the  exclusive  jurisdiction  of 
Congress.3  And,  furthermore,  the  reservation  in  the  cession  of  "  concurrent 
jurisdiction  "  in  the  states  for  the  service  of  process,  civil  and  criminal,  is  not 
considered  as  interfering  in  any  respect  with  the  supremacy  of  the  United 
States,  but  only  as  operating  as  a  condition  of  the  grant.4  Where,  however, 
the  United  States  acquires  land  within  the  limits  of  a  state  for  purposes  other 
than  those  named,  although  with  the  consent  of  the  state,  this  does  not  of 
itself  oust  the  jurisdiction  of  sovereignty  of  such  state,  but  the  United  States 
holds  such  land  as  any  other  proprietor  until  the  state  relinquishes  its  authority 
thereover  either  expressly  or  by  necessary  implication.5  Moreover,  in  ceding 
jurisdiction  to  the  United  States  for  any  of  the  purposes  above  named,  the 
state  may  annex  to  the  cession  a  limitation  that  such  jurisdiction  shall  be 
retained  only  so  long  as  the  place  is  used  for  those  purposes.6 


Taney  considered  all  the  provisions  of  the 
Constitution  to  extend  of  their  own  force  to 
territories. 

1.  Downes  v.  Bidwell,  182  U.  S.  244. 

2.  Purchase  of  Land  Within  Limits  of  State.  — 
Art.  1,  §  8,  cl.  16,  Const.  U.  S. 

3.  United  States.  —  Ft.  Leavenworth  R.  Co. 
v.  Lowe,  114  U.  S.  533;  Palmer  v.  Barrett,  162 
U.  S.  399;  Ex  p.  Tatem,  1  Hughes  (U.  S.)  588, 
23  Fed.  Cas.  No.  13,759;  U.  S.  v.  Ames,  1 
Woodb.  &  M.  (U.  S.)  76,  24  Fed.  Cas.  No. 
14,441  ;  U.  S.  v.  Cornell,  2  Mason  (U.  S.)  60, 
25  Fed.  Cas.  No.  14,867 ;  U.  S.  v.  Davis,  5 
Mason  (U.  S.)  356,  25  Fed.  Cas.  No.  14,930; 
U.  S.  v.  Meagher,  37  Fed.  Rep.  877  ;  U.  S.  v. 
x  enn.  48  Fed.  Rep.  670. 

California.  —  People  v.  Collins,  105  Cal.  504. 

Massachusetts.  —  Stephens,  Petitioner,  4 
Gray  (Mass.)  560. 

New  Hampshire.  —  State  v.  Pike,  15  N.  H. 
91. 

Ohio.  —  Sinks  v.  Reese,  19  Ohio  St.  318,  2 
Am.  Rep.  .397. 

Pennsylvania.  —  Allegheny  County  v.  Mc- 
Clung,  S3  Pa.  St.  482. 

Texas.  —  Lasher  v.  State,  30  Tex.  App.  387, 
28  Am.  St.  Rep.  922. 

Wisconsin.  —  In  re  O'Connor,  37  Wis.  380, 
19  Am.  Rep.  765. 

4.  "  The  reservation  which  has  usually  ac- 
companied the  consent  of  the  states  that  civil 
and  criminal  process  of  the  state  courts  may 
be  served  in  the  places  purchased  is  not  con- 
sidered as  interfering  in  any  respect  with  the 
supremacy  of  the  United  States  over  them,  but 
is  admitted  to  prevent  them  from  becoming  an 
asylum  for  fugitives  from  justice."  Ft.  Leaven- 
worth R.  Co.  v.  Lowe,  114  U.  S.  525:  U.  S.  v. 
Davis,  5  Mason  (U.  S.)  356,  ,25  Fed.  Cn<=  vi. 
14,930 ;  Martin  v.  House,  39  Fed.  Rep.  694 ; 


In  re  Ladd,  74  Fed.  Rep.  31;  In  re  Kelly,  71 
Fed.  Rep.  545. 

Ohio.  —  Sinks  v.  Reese,  19  Ohio  St.  318,  2 
Am.  Rep.  397. 

Texas.  —  Lasher  v.  State,  30  Tex.  App.  387, 
28  Am.  St.  Rep.  922. 

5.  United  States.  —  Ft.  Leavenworth  R.  Co. 
v.  Lowe,  114  U.  S.  533;  Arlington's  Case,  3 
Hughes  (U.  S.)  36,  15  Fed.  Cas.  No.  8,191  ;  U. 
S.  v.  Cornell,  2  Mason  (U.  S.)  60,  25  Fed.  Rep. 
No.  14,867;  Woodfin  v.  Phcebus,  30  Fed.  Rep. 
297;  U.  S.  v.  Penn,  48  Fed.  Rep.  670;  Elliot 
v.  Van  Voorst,  3  Wall.  Jr.  (C.  C.)  299. 

California.  —  People  v.  Collins,  105  Cal.  50^. 

Ohio.  —  Renner  v.  Bennett,  21  Ohio  St.  431. 

Virginia.  —  Foley  v.  Shriver,  81  Va.  572. 

As  Proprietor  Within  a  State  Subject  to  State 
Laws.  —  Where  the  United  States  owns  lands 
situated  within  the  limits  of  a  particular  state, 
and  over  which  it  has  no  cession  of  jurisdiction, 
for  objects  either  special  or  general,  little  doubt 
exists  that  the  rights  and  remedies  in  relation 
to  it  are  usually  such  as  apply  to  other  land- 
owners within  the  state.  U.  S.  v.  Ames,  1 
Woodb.  &  M.  (U.  S.)  76;  U.  S.  v.  Crosby,  7 
Cranch  (U.  S.)  115;  New  Orleans  v.  U.  S.,  10 
Pet.  (U.  S.1  662. 

Eight  of  United  States  to  Acquire  Against  Con- 
sent of  State.  —  Under  the  established  principle 
that  the  disposition  of  immovable  property, 
whether  by  deed,  descent,  or  any  other  mode, 
is  exclusively  subject  to  the  government  within 
whose  jurisdiction  the  property  is  situated,  the 
United  States  cannot  acquire  land  within  a 
state  in  contravention  of  its  laws,  except  in  the 
exercise  of  the  power  of  eminent  domain.  U. 
S.  v.  Fox,  94  U.  S.  320. 

6.  Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
525;  Chicago,  etc.,  R.  Co.  v.  McGlinn,  114 

U.  S.  542;  Palmer  v.  Barrett,  162  U.  S.  399. 
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II.  Appointment,  183. 
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a.  Formerly  Appointed  by  Circuit  Courts,  183. 

b.  Now  Appointed  by  District  Courts,  183. 

2.  Who  Eligible,  184. 

3.  Proof  of  Appointment,  184. 
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b.  Power  to  Secure  Attendance  of  Witnesses,  186. 

c.  Bail,  187. 

d.  Jurisdiction,  188. 

e.  Direction  and  Control  of  Commissioners,  189. 

3.  To  Hold  to  Security  of  the  Peace,  189. 

4.  In  Cases  of  Extradition,  190. 
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It.  To  Take  Bail  in  Civil  Cases,  192. 

12.  To  Discharge  Poor  Convicts,  193. 

13.  To  Prosecute  for  Violations  of  Elective  Franchise  and  Civil  Rights,  193. 

14.  //z  Internal  Revenue  Cases,  194. 

15.  To  Take  Testimony,  194. 

a.  Under  Letters  Rogatory,  194. 

b.  Depositions  de  Bene  Esse,  194. 

c.  Dedimus  Potestatem,  194. 

d.  Bankruptcy  Proceedings,  194. 

V.  Compensation  and  Accounts,  194. 

1.  In  General,  194. 

2.  Specific  Services  and  Fees,  195. 

3.  Approval  and  Payment,  201. 


CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  ivork :  ACKNOWLEDGMENT,  vol.  1,  p.  483; 
BAIL  {IN  CIVIL  CASES),  vol.  3,  p.  587 ;  BAIL  AND  RECOGNIZANCE 
{IN  CRIMINAL  CASES),  vol.  3,  p.  651;  CHINESE  EXCLUSION 
ACTS,  vol.  5,  p.  1101;  DE  FACTO  OFFICERS,  vol.  8,  p.  771;  DEPO- 
SITIONS, vol.  9,  p.  295;  OATHS  AND  AFFIRM ATIONS,  vol.  21,  p. 
743;  PUBLIC  OFFICERS,  vol.  23,  p.  314;  REFEREES,  vol.  24,  p.  218; 
TERRITORIES,  vol.  28,  p.  56;  UNITED  STATES  COURTS,  post. 
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Definition.  UNITED  STATES  COMMISSIONERS.  Definition. 


I.  Definition.  —  United  States  commissioners  may  be  defined  as  officers 
of  the  court  to  whom  are  committed  some  of  the  preliminary  duties  which 
must  otherwise  be  performed  by  the  court  itself,  or  the  judge  thereof,  in 
order  to  secure  the  presence  of  offenders  against  the  laws  of  the  United  States 
at  the  time  appointed  for  arraignment  and  trial.1  They  have  also  some 
duties  in  matters  not  necessarily  or  strictly  criminal,  such  as  to  take  bail  in 
civil  cases,  to  administer  oaths  and  take  acknowledgments,  to  take  depo- 
sitions de  bene  esse,  and  powers  of  deportation  under  the  Chinese  Exclusion 
Acts.3  Their  functions  are  ministerial  rather  than  judicial.3  The  powers 
conferred  on  them  may  be  regarded  as  judicial  in  their  nature  only  in  the 
sense  that  judgment  and  discretion  must  be  exercised,4  but  they  are  not 
judicial  in  the  sense  in  which  judicial  power  is  granted  by  the  Constitution  to 
the  courts  of  the  United  States.*  They  hold  no  court.6  They  act  simply  as 
arresting,  examining,  and  committing  magistrates.7  The  only  question  before 
a  commissioner  in  a  criminal  case  is  whether  there  is  probable  cause  to  put 


1.  Definition. —  U.  S.  v.  Berry,  4  Fed.  Rep. 
779 ;  U.  S.  v.  Hughes,  70  Fed.  Rep.  972. 

"  In  all  that  they  do  they  are  not  separate  and 
independent  tribunals,  but  the  arms  of  the  court 
to  execute  the  preliminary  work  of  securing  the 
presence  of  offenders  at  the  time  appointed 
for  arraignment  and  trial.  Indeed,  they  are 
not,  and  under  the  Constitution  they  cannot  be, 
clothed  with  judicial  power  to  hear  and  finally 
determine  any  matter  whatsoever.  Their  duties 
relate  only  to  the  detention  of  tfie  accused  until 
the  charge  against  him  be  formally  presented  to 
the  court,  and  constitutionally  tried.  In  that 
they  are  not  bound  to  hear  more  than  the  evi- 
dence of  the  government,  and  they  do  not 
finally  determine  any  question  touching  the 
guilt  or  innocence  of  the  accused."  U.  S.  v. 
berry,  4  Fed.  Rep.  779. 

Other  Definitions.  —  A  United  States  commis- 
sioner is  not  strictly  an  officer  of  the  court, 
but  exercises  somewhat  independent  powers. 
U.  S.  v.  Harden,  10  Fed.  Rep.  802. 

He  is  an  adjunct  of  the  court,  possessing 
independent,  though  subordinate,  judicial 
powers  of  his  own.  Grin  v.  Shine,  187  U.  S. 
181. 

He  is  simply  an  officer  of  the  court,  ap- 
pointed and  removable  by  that  court.  Todd 
v.  U.  S.,  158  U.  S.  278. 

United  States  commissioners  are  in  no  sense 
administrative  officials  or  assistants  of  the 
courts,  and  the  duties  which  they  perform  are 
cniefly  and  almost  entirely  judicial.  Dennison 
v.  U.  S.,  25  Ct.  CI.  304. 

Their  connection  with  the  courts  grows  out 
of  the  fact  that  the  courts  are  the  appointing 
power.  Dennison  v.  U.  S.,  25  Ct.  CI.  304; 
Ex  p.  Van  Orden,  3  Blatchf.  (U.  S.)  166. 

2.  See  infra,  this  title,  section  IV.,  subdivi- 
sions 6,  13,  14,  15. 

3.  Functions  Ministerial,  Not  Judicial.  —  U.  S. 
v.  Hughes,  70  Fed.  Rep.  972. 

A  commissioner  is  an  arm  of  the  court,  a 
ministerial  officer,  but  exercising  some  judicial 
functions ;  but  he  is  not  and  does  not  hold  a 
court  in  the  legal  sense  of  that  phrase.  In  re 
Perkins,  100  Fed.  Rep.  950. 

4.  Judicial  Only  as  Requiring  Judgment  and 
Discretion.  —  In  re  Kaine,  14  How.  (U.  S.)  103. 
See  also  In  re  Eaves,  30  Fed.  Rep.  21.  But 
it  was  held  in  U.  S.  v.  Jones,  134  U.  S.  483, 
and  U.  S.  v.  Ewing,  140  U.  S.  142,  that  in 


hearing  and  deciding  on  criminal  charges  a 
commissioner  acts  in  a  judicial  capacity. 

5.  Not  Judicial  in  Constitutional  Sense.  —  In  re 
Kaine,  14  How.  (U.  S.)  103;  U.  S.  v.  Berry, 
4  Fed.  Rep.  779 ;  U.  S.  v.  Hughes,  70  Fed. 
Rep.  972. 

6.  Commissioners  Hold  No  Court.  —  U.  S.  v. 

Case,  8  Blatchf.  (U.  S.)  250;  U.  S.  v.  Clark, 
1  Gall.  (U.  S.)  497;  Todd  v.  U.  S.,  158  U.  S. 
278 ;  Ex  p.  Perkins,  29  Fed.  Rep.  900  ;  Strong 
v.  U.  S.,  34  Fed.  Rep.  17;  In  re  Perkins,  100 
Fed.  Rep.  950;  U.  S.  v.  Beavers,  125  Fed. 
Rep.  779. 

And  a  preliminary  examination  before  a  com- 
missioner is  not  a  case  pending  in  any  court  of 
the  United  States.  Todd  v.  U.  S.,  158  U.  S. 
278. 

Although  a  commissioner  is  required  to  keep 
a  record  of  proceedings  before  him  this  does 
not  create  him  a  court  of  record.  In  re 
Perkins,  100  Fed.  Rep.  950. 

Obstructing  Commissioner  in  Course  of  His 
Duties.  —  The  fact  that  a  commissioner  does 
not  hold  "  any  court  of  the  United  States  " 
would  not  protect  one  assaulting  him  in  the 
administration  of  his  duties  from  punishment, 
under  Rev.  St.  U.  S.,  §  5399,  if  what  was  done 
to  the  commissioner  could  or  did  obstruct 
justice  in  the  particular  case  in  the  Circuit  or 
District  Court.  U.  S.  v.  McLeod,  119  Fed. 
Rep.  416. 

Obstructing  Officer  in  Execution  of  Commis- 
sioner's Process.  —  And  process  issued  by  him 
for  the  apprehension  or  detention  of  a  criminal 
being  "  legal  process  "  within  the  meaning  of 
the  statutes  of  the  United  States,  resisting  or 
obstructing  an  officer  in  the  execution  thereof 
is  a  criminal  offense.  U.  S.  v.  Martin,  17  Fed. 
Rep.  153. 

7.  Are  Simply  Arresting,  Examining,  and  Com- 
mitting Magistrates.  — ■  U.  S.  v.  Schumann,  2 
Abb.  (U.  S.)  523;  U.  S.  v.  Case,  8  Blatchf. 
(U.  S.)  250;  U.  S.  v.  Harden,  10  Fed.  Rep. 
802;  U.  S.  v.  Martin,  17  Fed.  Rep.  155;  Strong 
v.  U.  S.,  34  Fed.  Rep.  17;  Hirschbeck  v.  U.  S., 
63  Fed.  Rep.  949;  U.  S.  v.  Sauer,  73  Fed.  Rep. 
671  ;  U.  S.  v.  Dunbar,  (C.  C.  A.)  83  Fed.  Rep. 
151- 

He  is  "  a  magistrate  of  the  government,  exer- 
cising functions  of  the  highest  importance  to 
the  administration  of  justice.     He  is  an  ex- 
amining and  committing  magistrate,  bound  to 
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the  defendant  on  trial.  The  degree  of  proof  necessary  to  convict  on  a  trial 
is  not  required;1  and  the  confession  of  the  prisoner  of  the  crime  charged, 
without  other  proof  of  the  corpus  delicti,  has  been  held  sufficient  to  warrant  a 
commissioner  in  committing  him  for  trial.* 

II.  Appointment  —  1.  How  Appointed  —  a.  Formerly  Appointed  by 
Circuit  COURTS.  —  By  Act  of  Congress  March  2,  1793,  and  amendatory  acts 
of  February  20,  18 12,  and  March  1,  18 17,  it  was  provided  that  each 
Circuit  Court  might  appoint  in  different  parts  of  the  district  for  which  it  is 
held,  so  many  discreet  persons  as  it  might  deem  necessary,  who  should  be 
called  "commissioners  of  the  Circuit  Courts,"  who  should  exercise  the  powers 
which  were  or  might  be  conferred  on  them  by  law.3 

b.  Now  Appointed  by  District  Courts.  —  The  present  Act  of  Congress 
provides  that  the  terms  of  office  of  all  commissioners  of  the  Circuit  Courts 
theretofore  appointed  should  expire  on  the  30th  day  of  June,  1897,  and  such 
office  should  then  cease;  and  that  the  District  Court  of  each  judicial  district 
should  appoint  such  number  of  persons,  to  be  known  as  United  States  com- 
missioners, at  such  places  as  the  District  Court  might  designate,  who  should 
have  the  same  powers  and  perform  the  same  duties  as  were  formerly  imposed 
upon  commissioners  of  the  Circuit  Courts.4    And  this  act  makes  applicable  to 


hear  all  complaints  of  the  commission  of  any 
public  offense  against  the  laws  of  the  United 
States  in  his  district,  to  cause  the  offender  to 
be  arrested,  to  examine  into  the  matters 
charged,  to  summon  witnesses  for  the  govern- 
ment and  for  the  accused,  and  to  commit  for 
trial  or  to  discharge  from  arrest  according  as 
the  evidence  tends  or  fails  to  support  the 
accusation.  For  the  faithful  discharge  of  his 
duty  in  these  particulars  he  alone  is  account- 
able. He  has  no  divided  responsibility  with 
any  other  officer  of  the  government ;  nor  is  he 
subject  to  any  other's  control."  U.  S.  v. 
Schumann,  2  Abb.  (U.  S.)  523.  See  also 
infra,  this  title,  IV.  2.  e.  Direction  and  Control 
of  Commissioners. 

Need  Not  Show  that  He  Has  Been  Sworn.  — 
An  objection  to  a  deposition  taken  by  a  com- 
missioner, on  the  ground  that  he  did  not  appear 
to  have  been  sworn,  was  not  sustained  on  that 
ground,  the  commissioner's  official  acts  as  an 
officer  of  the  court  being  held  prima  facie  valid. 
Hoyt  v.  Hammekin,  14  How.  (U.  S.)  346. 

A  District  Judge  May  Act  in  the  place  of  a 
commissioner  in  the  preliminary  examination 
of  a  person  charged  with  an  offense  against  the 
United  States ;  and,  when  he  does  so,  his 
powers  are  simply  and  only  those  of  a  United 
States  commissioner.  U.  S.  v.  Hughes,  70 
Fed.  Rep.  972.  See  also  Ex  p.  Perkins,  29 
Fed.  Rep.  900;  U.  S.  v.  Clark,  1  Gall.  (U.  S.) 
497 ;  U.  S.  v.  Greiner,  4  Phila.  (Pa.)  396,  18 
Leg.  Int.  (Pa.)  149. 

1.  Probable  Cause.  —  U.  S.  v.  Bloomgart,  2 
Ben.  (U.  S.)  356 ;  U.  S.  v.  Hughes,  70  Fed. 
Rep.  972 ;  Ex  p.  Jones,  96  Fed.  Rep.  200. 

See  also  1  Burr's  Tr.  11,  where  Marshall, 
C.  J.,  said :  "  On  an  application  of  this  kind 
I  certainly  should  not  require  that  proof  which 
would  be  necessary  to  convict  the  person  to  be 
committed  on  a  trial  in  chief ;  nor  should  I 
even  require  that  which  should  at  least  con- 
vince my  own  mind  of  the  guilt  of  the  accused, 
but  I  ought  to  require  and  I  should  require  that 
probable  cause  be  shown,  and  I  understand 
probable  cause  to  be  a  case  made  out  by  proof 

I  1 


furnishing  good  reason  to  believe  that  the 
crime  alleged  has  been  committed  by  the  per- 
son charged  with  having  committed  it." 

The  foundation  of  the  proceedings  to  commit 
is  probable  cause,  and  if  it  manifestly  appears 
that  the  crime  charged  has  not  been  committed 
or  that  the  suspicion  entertained  of  the  prisoner 
was  wholly  groundless,  in  such  cases  only  is  it 
lawful  to  discharge  him ;  otherwise  he  must 
either  be  committed  to  prison  or  give  bail. 
Matter  of  Van  Campen,  2  Ben.  (U.  S.)  419. 

2.  Confession  Sufficient  for  Commitment.  —  U. 
S.  v.  Bloomgart,  2  Ben.  (U.  S.)  356. 

3.  Formerly  Appointed  by  Circuit  Court.  — 
L.  S.  Rev.  St.,  §  627.  Under  the  civil  rights 
acts  the  Circuit  and  District  Courts  were  re- 
quired from  time  to  time  to  increase  the  num- 
ber of  commissioners,  so  as  to  afford  a  speedy 
and  convenient  means  for  the  arrest  and  ex- 
amination of  persons  charged  with  crimes 
against  the  civil  rights  of  citizens  of  the  United 
States.  •  Act  of  April  9,  1866,  c.  13,  §  4  (14 
Stat.  L.  28),  and  Act  of  May  31,  1870,  c.  114, 
§  9  (16  Stat.  L.  142)  ;  U.  S.  Rev.  St.,  §  1983. 

Designation  in  Warrant  as  United  States  Court 
Commissioner  Immaterial. —  But  it  was  held  that 
the  fact  that  a  commissioner  designated  himself 
in  a  warrant  "  Commissioner  United  States 
Court  "  instead  of  "  Commissioner  of  the  Cir- 
cuit Court,"  did  not  affect  the  validity  of  the 
warrant.     Starr  v.  U.  S.,  164  U.  S.  627. 

Commissioners  to  Administer  Oath  to  Appraisers. 
—  Under  Rev.  St.  U.  S.,  §  570,  any  district 
judge  may  appoint  commissioners  before  whom 
appraisers  of  vessels  or  goods  and  merchandise 
seized  for  breaches  of  any  law  of  the  United 
States  may  be  sworn.  Under  Rev.  St.  U.  S., 
§  938,  this  power  of  appointment  is  given  to 
the  District  Court. 

4.  Present  Act  Regulating  Appointment.  — 
Act  of  May  28,  1896,  c.  252,  §  19  (29  Stat.  L., 
p.  184). 

Act  Does  Not  Apply  to  Indian  Territory  or 
Alaska.  —  The  provisions  of  the  Act,  so  far  as 
they  relate  to  commissioners,  do  not  apply  to 
Indian  Territory  or  Alaska.     Act  of  May  28, 
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United  States  commissioners  all  acts  and  parts  of  acts  applicable  to  com- 
missioners of  the  Circuit  Courts,  except  as  regards  the  matters  of  appointment 1 
and  fees.8 

2.  Who  Eligible.  —  Any  person  of  lawful  age  and  sound  mind  is  eligible 
for  appointment  as  a  commissioner,  except  such  as  are  expressly  prohibited 
from  holding  the  position  or  exercising  any  of  its  duties.3 

3.  Proof  of  Appointment.  — -  The  appointment  of  a  commissioner  is  a  matter 
of  record  in  the  court  making  the  appointment,  and  the  authority  of  the 
commissioner  may  be  proved  by  producing  such  record.4 

III.  Tenure  of  Office.  —  Under  the  former  statutes  there  was  no  limi- 
tation of  the  term  of  office  of  a  commissioner,  and  therefore  the  office  was 
held  during  the  good  behavior  of  the  incumbent,  subject  to  removal  for 
incompetency,  neglect,  or  malfeasance  in  office,  by  the  circuit  court  which 
appointed  him,  on  a  rule  to  show  cause  supported  by  affidavits  charging  mis- 
conduct, and  granted  on  the  district  attorney's  motion  after  due  notice  to  the 
commissioner.5  The  existing  act,  however,  provides  that  commissioners 
shall  hold  their  office  for  the  term  of  four  years,  but  shall  be  at  any  time 
subject  to  removal  by  the  district  court.6 


1896,  §  24  (2y  Stat.  L.  186)  ;  Act  of  Feb.  19, 
1897  (29  Stat.  L.  577). 

Indian  Territory. — The  Act  of  May  2,  1890, 
§  39  (26  Stat.  L.  98,  c.  182),  provided  that  the 
United  States  Court  in  Indian  Territory  should 
have  all  the  powers  given  to  the  Circuit  Courts 
or  Circuit  Court  judges  to  appoint  commis- 
sioners within  the  territory,  with  all  the  powers 
of  commissioners  of.  Circuit  Courts,  and  of 
justices  of  the  peace  of  Arkansas;  and  the  Act 
01  March  1,  1895,  §  4  (28  Stat.  L.  695,  c.  145), 
gave  power  to  judges  of  the  court  to  appoint 
commissioners  within  their  districts  who  should 
be  duly  enrolled  attorneys. 

Commissioners  Cannot  Be  Appointed  Receivers. 
—  United  States  commissioners  cannot  be  ap- 
pointed receivers  in  cases  brought  in  the 
United  States  courts.  Act  of  May  28,  1896,  § 
19  (29  Stat.  L.  184). 

Designation  a&  Circuit  Court  Commissioner  Held 
Immaterial.  —  The  designation  by  a  United 
States  commissioner  of  himself  as  "  commis- 
sioner of  the  Circuit  Court  of  the  United 
States,"  after  his  signature  on  a  warrant  of 
arrest,  is  a  mere  clerical  error  and  does  not 
render  the  warrant  invalid.  Douglass  v. 
Stahl,  71  Ark.  236. 

1.  See  infra,  this  section,  2.  Who  Eligible, 
and  infra,  this  title,  III.  Tenure  of  Office. 

2.  See  infra,  this  title,  V.  Compensation  and 
Accounts. 

3.  U.  S.  Marshals  and  Deputy  Marshals  Not 

Eligible.  —  Act  of  Aug.  16,  1856,  Rev.  St.  U. 

S..  §  628. 

Other  Persons  Not  Eligible.  —  This  prohibition 
is  extended  by  the  Act  of  May  28,  1896,  §  19, 
to  attorneys,  or  assistant  attorneys,  of  any  dis- 
trict, jury  commissioners,  clerks  or  marshals, 
bailiffs,  criers,  jurors,  janitors  of  any  govern- 
ment building,  and  civil  or  military  employees 
of  the  government,  and  clerks  or  employees  of 
any  United  States  justice  or  judge;  and  it  is 
provided  that  no  person  shall  at  any  time  be 
a  clerk  or  deputy  clerk  of  the  United  States 
court  and  a  United  States  commissioner  with- 
out the  approval  of  the  attorney-general. 
Act  May  28,  1896,  c.  252,  §§  19,  20  (29  Stat. 
L.  184). 


Clerks.  —  Under  the  earlier  statutes  it  was 
held  that  there  was  no  legal  objection  to  the 
same  persons  holding  the  offices  of  clerk  and 
commissioner  of  a  court,  Congress  never  hav- 
ing legislated  against  their  being  held  by  the 
same  person.  U.  S.  v.  McCandless,  147  U.  S. 
692. 

4.  Proof  of  Appointment.  —  U.  S.  v.  Stowell,  2 

Curt.  (U.  S.)  162. 

5.  Tenure  of  Office  of  Circuit  Court  Commission- 
ers.— -In  re  Gilbert,  31  Fed.  Rep.  277;  In  re 

Eaves,  30  Fed.  Rep.  21. 

Removal  from  Office.  —  In  the  case  last  cited 
it  was  held  that  while  the  appointing  court  has 
power  to  remove  commissioners  at  pleasure, 
such  discretion  should  be  a  sound  and  legal 
one,  and  such  power  should  never  be  exercised 
capriciously  or  arbitrarily ;  but  the  court 
should  proceed  with  great  caution,  and  every 
presumption  of  innocence  allowed  in  a  criminal 
case  should  be  indulged  in  favor  of  the  com- 
missioner. 

In  Reagan  v.  U.  S.,  182  U.  S.  419,  affirming 
35  Ct.  CI.  90,  it  was  held  that,  as  officers  not 
holding  their  offices  for  life  or  by  any  fixed 
tenure,  commissioners  appointed  prior  to  the 
Act  of  March  1,  1895.  fall  within  the  settled 
rule  that  the  power  of  removal  is  incident  to 
the  power  of  appointment,  in  the  same  way  as 
commissioners  appointed  by  that  act,  "  pre- 
scribed by  law  "  meaning  prescribed  by  legis- 
lative act,  and  removal  for  cause,  when  causes 
are  not  defined  nor  removal  for  cause  provided 
for,  being  a  matter  of  discretion  ;  and  that  such 
commissioners  are  not  entitled  to  hearing  be- 
fore removal.  See  also  In  re  Circuit  Ct. 
Com'rs,  65  Fed.  Rep.  314. 

Mode  of  Procedure  for  Removal.  —  "  No  special 
mode  of  procedure  for  removal  has  been  pre- 
scribed by  statute,  and  the  precedents  of  the 
common  law  may  properly  be  followed.  Any 
mode  of  procedure  would  accomplish  the  ends 
of  justice  if  the  respondent  has  reasonable 
notice  of  the  charges  against  him,  and  is  af- 
forded full  opportunity  for  explanation  and 
defense."    In  re  Eaves,  30  Fed.  Rep.  21. 

6.  United  States  Commissioners  Appointed  for 
Four  Years.  —  Act  of  May  28,  1896,  c.  253,  §  19 
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IV.  Powers  and  Duties  —  1  Generally.  —  The  powers  and  duties  of  a 
United  States  commissioner  are  purely  statutory,1  and  are  briefly  summarized 
in  tht  note.2  His  power  to  issue  warrants  in  criminal  cases,  and  to  commit 
and  hold  to  bail,  is  expressly  limited  to  violations  of  the  laws  of  the  United 
States,3  unless  where  jurisdiction  of  offenses  against  territorial  laws  has  been 
expressly  conferred  on  him."4 


(29  Stat.  L.  184).  But  it  does  not  apply  to 
Indian  Territory  or  Alaska.  See  section  24  of 
the  same  act. 

1.  Powers  and  Duties  Purely  Statutory.  —  U.  S. 
V.  Horton,  2  Dill.  (U.  S.)  94. 

2.  Summary  of  Powers  and  Duties.  —  The  duties 
of  these  officers  are  prescribed  by  law,  and  they 
are,  in  general,  to  issue  warrants  for  offenses 
against  the  United  States  ;  to  cause  the  offend- 
ers to  be  arrested  and  imprisoned,  or  bailed  for 
trial,  and  to  order  the  removal  of  offenders  to 
other  districts  (Rev.  Stat.,  §  1014)  ;  to  hold  to 
security  of  the  peace  and  for  good  behavior 
(§  727)  ;  to  carry  into  effect  the  award  or  arbi- 
tration or  decree  of  any  consul  of  any  foreign 
nation ;  to  sit  as  judge  or  arbitrator  in  such 
differences  as  may  arise  between  the  captains 
and  crews  of  any  vessels  belonging  to  the 
nations  whose  interests  are  committed  to  his 
charge  ;  and  to  enforce  obedience  by  imprison- 
ment until  such  award,  arbitration,  or  decree  is 
complied  with  (§  728)  ;  to  take  bail  and  affi- 
davits in  civil  causes  (§  945)  ;  to  discharge 
poor  convicts  imprisoned  for  nonpayment  of 
fines  (§  1042)  ;  to  take  oaths  and  acknowledg- 
ments (§  1778)  ;  to  institute  prosecutions  under 
the  laws  relating  to  crimes  against  the  elective 
franchise,  and  civil  rights  of  citizens,  and  to 
appoint  persons  to  execute  warrants  thereunder 
(,§§  1982  to  1985)  ;  to  issue  search  warrants 
authorizing  internal  revenue  officers  to  search 
premises  where  a  fraud  upon  the  revenue  has 
been  committed  (§  3462)  ;  to  issue  warrants 
for  the  arrest  of  deserting  foreign  seamen 
(§  5280);  to  summon  masters  of  vessels  to 
appear  before  them  and  show  cause  why  process 
should  not  issue  against  such  vessel  (§  4546)  ; 
to  issue  warrants  for  and  examine  persons 
charged  with  being  fugitives  from  justice 
(§§  5270  and  5271)  ;  and  to  take  testimony  and 
proofs  of  debt  in  bankruptcy  proceedings 
(§§  5003  and  5076).  While  their  duties  are 
thus  prescribed  by  law,  and  while  they  are,  to 
a  certain  extent,  independent  in  their  statutory 
and  judicial  action,  there  is  no  law  providing 
how  their  duties  shall  be  performed ;  and  so 
far  as  relates  to  their  administrative  action  we 
think  they  were  intended  to  be  subject  to  the 
orders  and  directions  of  the  court  appointing 
them.    U.  S.  v.  Allred,  155  U.  S.  591. 

To  Issue  Search  Warrant  for  Counterfeits  0 
Trademarks,  etc.  —  By  Act  of  Congress  of  Aug. 
14,  1876,  commissioners  were  authorized  to 
issue  search  warrants  for  covjnterteits  of  trade- 
marks, labels,  stamps,  brands,  wrappers,  etc., 
where  the  owner  of  any  registered  trademark, 
or  his  agent,  made  oath  that  he  had  reason  to 
believe  that  such  trademarks,  labels,  brands,  or 
wrappers  were  in  the  possession  of  any  person 
with  intent  to  use  the  same  for  the  purpose  of 
deception  and  fraud.  19  Stat.  L.,  c.  274,  §  7, 
p.  142.  This  statute  has  been  declared  uncon- 
stitutional. U.  S.  v.  Koch,  40  Fed.  Rep.  250. 
See  also  title  Trademarks,  etc.,  vol.  28,  p.  434. 


Arrest  and  Detention  of  Persons  Charged  with 
Crimes.  —  The  powers  given  by  Rev.  St.,  §  1014, 
to  arrest,  imprison,  or  bail  offenders  for  any 
crime  against  the  United  States,  and  by  Rev. 
St.,  §  727,  to  commissioners  of  the  Circuit 
Court  appointed  under  Rev.  St.,  §  627,  and  suc- 
ceeded to  by  commissioners  of  the  District 
Court  under  section  19  of  the  Act  of  May  28, 
1896  (29  Stat.  L.  184),  practically  comprehend 
ali  preliminary  examinations  in  criminal  cases, 
the  commissioner  acting  as  an  arresting,  exam- 
ining, and  committing  magistrate  under  the 
jurisdiction  of  the  United  States  District  Court. 
In  re  Grin,  112  Fed.  Rep.  790. 

Habeas  Corpus.  —  A  commissioner  of  the  Cir- 
cuit Court  has  no  power  to  issue  a  writ  of 
habeas  corpus  ad  testificandum.  Ex  p.  Barnes, 
1  bprague  (U.  S.)  133,  2  Fed.  Cas.  No.  1,010. 

United  States  Commissioners  Ars  Not  Conserva- 
tors of  the  Peace  and  have  no  control  of  police 
regulations  in  their  districts  except  where  ex- 
press powers  are  conferred  by  a  statute  of  the 
United  States.  Their  powers  and  duties  in 
criminal  matters  are  not,  therefore,  as  extensive 
as  those  of  justices  of  the  peace,  but  are  con- 
fined to  those  which  they  must  necessarily  ex- 
ercise as  examining  and  committing  magistrates 
in  enforcing  the  criminal  laws  of  the  United 
States,  and  within  this  limit  of  jurisdiction  they 
must  conform,  as  near  as  may  be,  to  the  forms 
and  modes  of  procedure  required  by  law  of 
justices  of  the  peace.  They  are  not  prosecut- 
ing officers,  but  exercise  important  judicial 
functions  in  passing  upon  questions  involving 
the  rights  of  the  government  and  the  liberty  of 
the  citizen.  U.  S.  v.  Harden,  10  Fed.  Rep. 
802. 

3.  Arrest  and  Bail  Limited  to  Violations  of 
United  States  Laws.  —  U.  S.  v.  Hand,  6  McLean 
(U.  S.)  274;  Ex  p.  Perkins,  29  Fed.  Rep.  900. 

So,  a  recognizance  taken  by  a  commissioner 
conditioned  for  the  appearance  of  the  principal. 
"  to  answer  the  charge  of  a  wilful  and  corrupt 
conspiracy  to  burn  the  steamer  Martha  Wash- 
ington on  the  Mississippi  river,"  is  void,  as  not 
describing  an  offense  made  punishable  by  any 
Act  of  Congress  cognizable  by  the  Circuit  Court. 
U.  S.  v.  Hand,  6  McLean  (U.  S.)  274. 

And  where  the  only  facts  stated  in  an  affi- 
davit do  not  constitute  an  offense  against  the 
United  States,  a  commissioner  is  without  juris- 
diction to  conduct  an  examination  thereunder. 
Ex  p.  Perkins,  29  Fed-.  Rep.  900. 

4.  Powers  in  Territories.  —  In  Oklahoma,  sec- 
tion 10  of  the  organic  law,  providing  that  per- 
sons charged  with  an  offense  or  crime  in  the 
territory  of  Oklahoma  "  shall  be  examined 
before  a  United  States  commissioner  or  a 
justice  of  the  peace,"  it  was  held  that  a  commis- 
sioner has  jurisdiction  so  to  exa'ri""  atH  com- 
mit although  the  crime  is  committed  under  the 
laws  of  the  territory  and  not  against  the  laws 
of  the  United  States,  notwithstanding  that  the 
examination  might  have  been,  under  section  11 
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2.  As  Arresting,  Examining,  and  Committing  Magistrates  —  a.  PROCEDURE 
According  to  Law  of  State.  —  A  commissioner,  in  the  examination  of 
criminals,  and  in  his  process  of  mittimus,  should,  in  the  absence  of  federal 
statutes  expressly  defining  the  mode  of  procedure  before  him,  proceed 
according  to  the  law  of  the  state  in  similar  cases; 1  and  it  has  been  held  that 
the  provision  of  the  United  States  statute  that  "  no  writ  is  necessary  to  bring 
any  prisoner  into  court  or  to  remand  him,"8  is  inapplicable  to  proceedings 
before  commissioners,  and  that  commissioners  should  issue  commitments  on 
remanding  prisoners  for  further  examination  from  day  to  day,  and  a  final 
commitment  on  the  decision  of  the  case  designating  the  crime  for  which  the 
prisoner  is  held,  such  being  the  proceedings  before  committing  officers  under 
the  state  laws.3 

b.  Power  to  Secure  Attendance  of  Witnesses.  —  There  is  no 
statute  expressly  authorizing  a  commissioner  to  issue  subpoenas  for  witnesses 
in  criminal  cases,  but  it  has  always  been  the  universal  practice  for  commis- 
sioners to  do  so;  4  but  the  basis  of  a  commissioner's  power  to  issue  subpoenas 
seems  to  be  contained  in  the  provision  of  the  statute  that  the  proceed- 
ings shall  be  agreeably  to  the  usual  mode  of  process  against  offenders  in 
the  state  in  which  the  arrest  is  made.5  Therefore  a  commissioner's  subpoena 
served  outside  his  jurisdiction  must  be  indorsed  by  the  federal  court  or  judge 
in  the  manner  provided  by  the  statutes  of  the  state  in  regard  to  subpoenas 


of  the  organic  law,  putting  in  force  in  the 
territory  the  Nebraska  statutes  relating  to  such 
examination,  made  by  a  justice  of  the  peace. 
Ex  p.  Haly,  i  Okla.  12. 

In  Alaska,  by  the  organic  act,  section  5,  be- 
sides having  the  jurisdiction  and  powers  of 
commissioners  of  the  United  States  courts,  com- 
missioners have  jurisdiction  in  all  testamentary 
and  probate  matters.  Ex  p.  Emma,  48  Fed. 
Rep.  211. 

And  they  also  have  the  same  jurisdiction, 
civil  and  criminal,  as  is  conferred  on  justices 
of  the  peace  under  the  general  laws  of  Oregon 
so  far  as  the  same  are  applicable  and  do  not 
conflict  with  the  organic  act  or  the  laws  of  the 
United  States.  Ex  p.  Kie,  46  Fed.  Rep.  485  ; 
Myers  v.  Swineford,  1  Alaska  10;  Finn  v. 
Hoyt,  52  Fed.  Rep.  83. 

In  Indian  Territory  the  commissioners  are  ex 
officio  notaries  public  and  ex  officio  justices  of 
the  peace  within  the  portion  of  the  district  for 
which  they  are  appointed,  with  the  power  as 
such  to  solemnize  marriages;  Act  of  May  2. 
1890,  §  39  (26  Stat.  L.  98,  c.  182);  Act  of 
March  1,  1895  (28  Stat.  L.  695,  c.  145,  §  4)  ; 
Franklin  v.  Bottoms,  (Indian  Ter.  1903)  76 
S.  W.  Rep.  287;  Reagan  v.  U.  S.,  182  U.  S. 
419,  affirming  35  Ct.  CI.  90;  and  so  have 
jurisdiction  in  matters  of  contract  where  the 
amount  in  controversy  does  not  exceed  three 
hundred  dollars,  American  Express  Co.  v.  Lank- 
ford,  (C.  C.  A.)  93  Fed.  Rep.  380;  Hughes 
Bros.  Mfg.  Co.  v.  Reagan,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  940;  and  in  an  action  for  the 
conversion  of  personal  property,  Morrow  v. 
Burney,  2  Indian  Ter.  440. 

And  there  is  no  appeal  from  the  judgment 
of  a  United  States  commissioner  in  the  Indian 
Territory  "  where  the  amount  of  the  judgment 
exclusive  of  costs  does  not  exceed  twenty 
dollars."  Morrow  v.  Burney,  2  Indian  Ter.  440  ; 
Baldwin  v.  Farris.  2  Indian  Ter.  438. 

The  United  States  courts  of  the  Indian  Ter- 
ritory are  courts  of  the  United  States  within 


the  meaning  of  Rev.  St.,  §  1014,  and  offenders 
against  the  laws  of  the  United  States  may,  for 
offenses  committed  within  the  territory,  be  ar- 
rested wherever  found  within  the  United  States 
on  the  warrant  of  a  United  States  commissioner 
for  removal  for  trial  by  such  courts.  Douglass 
v.  Stahl,  71  Ark.  236. 

1.  Procedure  According  to  Law  of  State. —  In 
re  Kelley,  25  Fed.  Rep.  268;  U.  S.  v.  Harden, 
10  Fed.  Rep.  802. 

In  U.  S.  v.  Martin,  17  Fed.  Rep.  154,  it  was 
said  that  "  mode  of  process  "  is  interpreted  to 
mean  "  mode  of  proceeding,"  and  this  proceed- 
ing is  according  to  the  law  of  the  state  in  sim- 
ilar cases.  See  also  U.  S.  v.  Rundlett,  2  Curt. 
(U.  S.)  41. 

The  only  federal  statute  governing  the  pro- 
cedure of  commissioners  as  arresting,  examin- 
ing, and  committing  magistrates  is  Rev.  St. 
U.  S.,  §  1 014,  providing  that  offenders  may  be 
arrested  and  imprisoned,  or  bailed  by  commis- 
sioners of  a  Circuit  Court  of  any  state  where 
the  offender  may  be  found,  "  agreeably  to  the 
usual  mode  of  process  against  offenders  in 
such  state." 

Waiver  of  Examination. —  Where  the  state 
laws  contemplate  a  trial  and  hearing,  a  com- 
missioner is  not  bound  to  accept  an  offer  of 
the  accused  to  waive  examination.  Van  Buren 
v.  U.  S.,  36  Fed.  Rep.  77. 

2.  Warrant  Necessary.  —  Rev.  St.  U.  S., 
§  1030. 

3.  Commitment  Necessary.  —  U.  S.  v.  Martin, 
17  Fed.  Rep.  154. 

4.  Power  to  Issue  Subpoenas. —  Rev.  St.,  §  981, 
regulating  the  fees  of  witnesses  in  criminal 
cases  before  commissioners,  and  Rev.  St.  U.  S., 
§  1014.  authorizing  commissioners  to  take 
recognizances  of  witnesses  for  their  appearance 
to  testify,  impliedly  recognize  that  witnesses 
are  to  be  subpoenaed.  U.  S.  v.  Beavers,  125 
Fed.'  Rep.  779. 

5.  TT.  S.  Rev.  St. 
125  Fed.  Rep.  779. 
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issued  by  criminal  magistrates.1 

Power  to  Take  Recognizances.  —  The  commissioner  is  authorized  to  require  of 
any  witness  produced  against  the  prisoner,  on  pain  of  imprisonment,  a  recog- 
nizance, with  or  without  sureties  in  his  discretion,  for  his  appearance  to  testify 
in  the  case;  and  where  the  crime  or  offense  is  charged  to  have  been  committed 
on  the  high  seas,  or  elsewhere  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  he  may  require  a  like  recognizance  and  sureties  from 
the  defendant's  witnesses,  if  in  his  opinion  their  testimony  is  important  and 
liable  to  be  lost  otherwise.8 

Return  of  Papers  to  Clerk.  —  All  papers  concerning  the  case,  or  certified  copies 
thereof,  together  with  the  recognizances  of  the  witnesses,  should  be  returned 
by  the  commissioner  as  speedily  as  may  be  into  the  hands  of  the  clerk  of 
the  court. 3 

Power  to  Punish  for  Contempt.  —  It  would  seem  to  follow  that  as  commissioners 
do  not  hold  a  court,4  they  have  no  power  to  punish  for  contempt  committed 
against  them,  and  where  a  witness  refused  to  be  sworn  or  testify  before  a 
commissioner,  it  was  held,  in  a  well-considered  opinion,  that  the  commissioner 
had  no  power  to  punish  for  contempt,  but  must  refer  any  matter  of  contumacy, 
obduracy,  or  contempt  to  the  court,  as  masters  in  chancery  and  registers  in 
bankruptcy  are  required  to  do.5 

c.  Bail.  —  A  commissioner  may  take  bail  for  any  crime  or  offense  against 
the  United  States,  "agreeably  to  the  usual  mode  of  process  against  offenders  " 
in  the  state,  for  trial  before  such  court  as  by  law  has  cognizance  of  the  offense,6 
except  in  capital  cases.7  Commissioners  have  the  same  power  to  take  bail 
on  an  arrest  made  after  an  indictment,  as  they  have  in  cases  of  arrest  before 
indictment.8 

Adjournment.  —  The  provision  that  United  States  commissioners  may  take 
bail9  has  been  construed  to  give  power  to  a  commissioner  to  adjourn  and  take 
bail  for  the  appearance  of  a  prisoner  before  the  commissioner  himself  in  states 
where  other  examining  magistrates  have  such  power.10  The  power  of  adjourn- 

1.  Subpoena  Served  Out  of  Jurisdiction.  —  U.  Rep.  779.  See  generally  the  title  Contempt, 
S.  v.  Beavers,  125  Fed.  Rep.  779.  vol.  7,  p.  25. 

It  would  seem  from  the  ruling  in  the  case  of  6.  Power  to  Admit  to  Bail. —  Rev.  St.  U.  S.,  § 

U.  S.  v.  Beavers,  125  Fed.  Rep.  779,  and  the  1014.    And  see  Ex  p.  Kie,  46  Fed.  Rep.  485; 

fact  that  commissioners  do  not  hold  a  court  U.  S.  v.  Keiver,  56  Fed.  Rep.  423  ;  U.  S.  v. 

(see  supra,  I.  Definition"),  that  Rev.  St.  U.  S.,  Sauer,  73  Fed.  Rep.  671;  U.  S.  v.  Dunbar,  (C. 

§  876,  providing  that  subpoenas  for  witnesses  C.  A.)  83  Fed.  Rep.  151  ;  U.  S.  v.  Rundlett,  2 

required  to  attend  a  court  of  the  United  States  Curt.  (U.  S.)  41  ;  U.  S.  v.  Horton,  2  Dill.  (U. 

may  run  into  any  other  district,  does  not  apply  S.)  94;  U.  S.  v.  Case,  8  Blatchf.  (U.  S.)  250; 

to  subpoenas  issued  for  witnesses  to  appear  be-  Ex  p.  Haly,  1  Okla.  12.    And  see  the  title  Bail 

fore  commissioners.  and  Recognizance  (in  Criminal  Cases),  vol. 

Delay  in  Summoning  Witnesses. — A  commit-  3,  p.  662. 

ment  of  a  prisoner,  on  a  preliminary  warrant  7.  Capital   Cases.  —  Rev.  St.  U..  S.,  §  1015. 

for  examination,  for  an  indefinite  time,  was  See   the   title    Bail  and    Recognizance  (in 

held  erroneous;  it  should  not  be  for  more  than  Criminal  Cases),  vol.  3,  p.  670. 

twenty-four    hours    unless    on    special    cause  8.  Bail  After  Indictment.  —  Rev.  St.  U.  S.,  §5 

shown  or  at  the  request  of  the  prisoner;  and  in  1014,  1015;  Hoeffner  v.  U.  S.,  (C.  C.  A.)  87 

case  cause  is  shown  by  the  government  for  Fed.  Rep.  185;  U.  S.  v.  Dunbar,  (C.  C.  A.) 

further  delay  to  procure  testimony,  great  dili-  83  Fed.  Rep.  151.    See  the  title  Bail  and  Rec- 

gence  should  be  required  in  its  procurement,  ognizance  (in  Criminal  Cases),  vol.  3,  p.  671. 

and  in  case  of  neglect  the  prisoner  should  be  When  the  District  Court  is  not  in  session 

discharged.     U.  S.  v.  Worms,  4  Blatchf.  (U.  a  commissioner  may  properly  take  jurisdiction 

S.)  332.  to  fix  bail  for  a  prisoner  under  arrest  on  a 

2.  Recognizances  of  Witnesses.  —  Rev.  St.  U.  bench  warrant  or  capias  issued  on  an  indict- 
S.,  §§  879,  1014.  See  generally  the  title  Bail  ment  found  before  a  federal  court,  and  may  fix 
and  Recognizance  (in  Criminal  Cases),  vol.  the  amount  of  bail,  and  in  default  of  bond 
3,  p.  651.  issue  final  mittimus.     McGourin  v.  U.  S.,  102 

3.  Rev.  St.  U.  S.,  §  1014.  Fed.  Rep.  553. 

4.  See  supra,  this  title,  Definition.  9.  Rev.  St.  U.  S.,  §  1014. 

5.  No  Power  to  Punish  for  Contempt.  —  Ex  10.  Power  of  Adjournment.  —  U.  S.  v.  Rundlett, 
p.  Perkins,  29  Fed.  Ren.  900;  In  re  Perkins.  J?  Curt.  (U.  S.)  41;  In  re  Macdonnell,  11 
100  Fed.  Rep.  950;  U.  S.  v.  Beavers,  125  Fed.  P.latchf.  (U.  S.)  79. 
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merit  is  incidental  to  the  power  to  hear  and  determine,1  therefore  he  cannot 
do  so  in  the  absence  of  the  accused.2  This  power  in  respect  to  adjournment 
and  bail  is  the  same  as  that  of  a  state  magistrate,  and  no  greater;  therefore 
it  is  proper  to  look  at  the  law  of  the  state  to  determine  what  is  necessary  and 
proper  for  the  commissioner  to  do.3 

d.  Jurisdiction. — The  powers  and  duties  of  a  commissioner  are 
co-extensive  with  the  limits  of  the  judicial  district  to  which  he  is  appointed.4 

A  Complaint  must  be  made  under  oath,  and  if  made  simply  on  information 
and  belief  is  fatally  defective,  and  the  commissioner  has  no  jurisdiction 
thereunder.5  The  commissioner,  before  issuing  the  warrant,  should  have 
before  him  the  oath  of  the  real  accuser  to  the  facts  on  which  the  charge  is 
based,  and  on  which  belief  or  suspicion  of  guilt  is  founded.6 

Commissioner's  Process.  —  One  commissioner  can  commit  on  an  affidavit  taken 
before  another  in  the  same  district;  a  commissioner  should,  therefore,  avoid 
bringing  prisoners  and  witnesses  from  remote  parts  of  his  own  district  if  there 
are  other  commissioners  residing  nearer  to  the  prisoner  or  the  place  of  the 
commission  of  the  offense,  before  whom  he  can  make  his  warrant  returnable. 
A  commissioner's  process  cannot  run  into  other  states  or  districts  unless, 
perhaps,  under  indorsement  from  some  commissioner  or  judge  in  the  district 
where  it  is  to  be  executed.7  Offenses  begun  in  one  judicial  district  and  com- 
pleted in  another  being  punishable  in  either  district,  it  follows  that  the  com- 
missioners in  either  district  may  examine  and  commit  an  offender  just  as  if 
the  crime  had  been  wholly  committed  in  their  district.8  A  commissioner's 
power  does  not  necessarily  terminate  with  the  issue  of  the  commitment.9 


1.  Incidental  to  Power  to  Hear  and  Determine. 

—  U.  S.  v.  Jones,  134  U.  S.  483;  U.  S.  v. 
Ewing,  140  U.  S.  142. 

2.  Absence  of  Accused.  —  U.  S.  v.  Rundlett, 
2  Curt.  (U.  S.)  41. 

3.  Power  Same  as  That  of  State  Magistrate.  — 
U.  S.  v.  Horton,  2  Dill.  (U.  S.)  94;  U.  S.  v. 
Rundlett,  2  Curt.  (U.  S.)  41  ;  U.  S.  v.  Ewing, 
140  U.  S.  142;  U.  S.  v.  Sauer,  73  Fed.  Rep. 
671.  See  also  U.  S.  v.  Insley,  (C.  C.  A.)  54 
Fed.  Rep.  221. 

Thus,  in  New  York,  a  commissioner  has  no 
authority  to  take  bail  for  the  appearance  of  a 
party  accused,  for  examination  before  himself 
at  a  future  day,  the  magistrate  in  that  state 
having  no  power  to  take  such  recognizance. 
U.  S.  v.  Case,  8  Blatchf.  (U.  S.)  250. 

4.  Jurisdiction  Coextensive  with  Limits  of  Dis- 
trict.—  U.  S.  v.  Harden,  10  Fed.  Rep.  802; 
People  v.  Hills,  5  Utah  410. 

5.  Complaint  as  Conferring  Jurisdiction,  — 
Matter  of  Rule  of  Ct,  3  Woods  (U.  S.)  502; 
Ex  p.  Lane,  6  Fed.  Rep.  34. 

It  is  questioned,  however,  whether  this  would 
apply  to  a  complaint  in  extradition  proceedings. 
Ex  p.  Lane,  6  Fed.  Rep.  34. 

Where  a  defendant  was  arrested  on  a  war- 
rant charging  him  with  an  offense  committed 
within  the  commissioner's  district,  the  com- 
missioner has  jurisdiction  of  the  offense  and 
of  the  person,  notwithstanding  that  the  com- 
plaint charged  that  the  offense  was  committed 
in  another  district,  the  evidence  showing  that 
the  offense  was  in  fact  committed  within  the 
commissioner's  district.  French  v.  Bennett,  2 
Indian  Ter.  15. 

Amendment  of  Complaint. —  It  has  been  held 
that  the  commissioner  has  no  power  to  amend 
the  complaint  in  an  essential  particular  at  the 


close  of  the  proceedings.  Ex  p.  Lane,  6  Fed. 
Rep.  34. 

6.  Commissioner  Should  Have  Accuser's  Oath 
Before  Him.  —  Matter  of  Rule  of  Ct.,  3  Woods 
(U.  S.)  502.  In  this  case  Bradley,  Cir.  J., 
entered  the  following  general  order  for  the 
guidance  of  commissioners :  "  No  warrant 
shall  be  issued  by  any  commissioner  of  this 
court  for  the  seizure  or  arrest  of  any  person 
charged  with  a  crime  or  offense  against  the 
laws  of  the  United  States,  upon  mere  belief  or 
suspicion  of  the  person  making  such  charge ; 
but  only  upon  probable  cause,  supported  by  oath 
or  affirmation  of  such  person,  in  which  shall 
be  stated  the  facts  within  his  own  knowledge 
constituting  the  grounds  for  such  a  belief  or 
suspicion." 

7.  Process  Puns  Throughout  District.  —  In  re 

Wahll,  42  Fed.  Rep.  822. 

In  Grin  v.  Shine,  187  U.  S.  181,  it  was  held 
that  a  district  judge,  acting  under  Rev.  St.,  si 
5270,  might,  instead  of  making  the  warrant  re- 
turnable before  himself,  make  it  returnable  be- 
fore a  commissioner,  as  the  latter  possesses  the 
same  power  with  respect  to  the  extradition  of 
criminals  as  the  district  judge  himself.  Al- 
though technically  the  warrant  should  be  made 
returnable  before  the  magistrate  issuing  it, 
where  it  is  made  returnable  before  another 
officer  having  the  same  power  and  jurisdiction 
to  act,  the  court  was  of  the  opinion  that  it  was 
not  fairly  open  to  criticism.  See  also  Ex  p. 
Bollman.  4  Cranch  (U.  S.)  129. 

8.  Offenses  Begun  in  One  District  and  Completed 
in  Another.  —  Rev.  St.  U.  S.,  §  731. 

9.  Power  Does  Not  Terminate  with  Commitment. 
—  U.  S.  v.  Volz.  14  Blatchf.  (U.  S.)  15. 

A  commissioner's  jurisdiction,  once  acquired, 
remains  until  the  case  is  finally  disposed  of. 
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e.  Direction  and  Control  of  Commissioners  —  subject  to  control  of  court. 
—  The  commissioner  is  subject  to  the  control  of  the  court,  when  acling  as  an 
examining  magistrate,  and  the  court  can  assume  control  of  the  proceedings 
whenever  justice  may  require  it.1 

Not  Subject  to  Control  of  Any  Other  Officer.  —  In  the  discharge  of  his  functions  a 
United  Slates  commissioner  has  no  divided  responsibility  with  any  other 
officer  of  the  government,  and  is  not  subject  to  any  other's  control.2 

A  District  Attorney  of  the  United  States  Has  No  Absolute  Power  to  dismiss  a  criminal 
charge  while  an  examination  of  the  accused  is  proceeding  before  a  commis- 
sioner. After  indictment  found,  and  before  trial  has  commenced,  the  attorney 
has  absolute  power  to  enter  a  nolle  prosequi,  but  while  the  charge  is  under 
investigation  before  the  commissioner,  he  attends  only  as  counsel  for  the 
government,  to  present  the  evidence  against  the  accused,  and  has  no  control 
over  the  course  to  be  pursued.*1 

3.  To  Hold  to  Security  of  the  Peace.  —  A  commissioner  has  the  same  power 
to  hold  to  security  of  the  peace,  and  for  good  behavior,  in  cases  arising  under 
the  Constitution  and  laws  of  the  United  States,  as  may  be  lawfully  exercised 
by  any  judge  or  justice  of  the  peace  of  the  respective  states,  in  cases  cog- 
nizable before  them.4  This  power  is  available  where  there  is  probable  cause 
to  believe  that  the  accused  is  guilty  of  treason  ;  5  and  a  judge  or  commissioner, 


Franklin  v.  Bottoms,  (Indian  Ter.  1903)  76 
S.  W.  Rep.  287. 

See  also  U.  S.  v.  Luey  Guey  Auck,  115  Fed. 
Rep.  252,  where  a  proceeding  to  deport  a 
Chinese  person  was  dismissed,  it  appearing 
that  he  had  already  been  ordered  deported  by 
another  commissioner,  who  had  thereby  ac- 
quired an  exclusive  jurisdiction  of  the  case. 

1.  Subject  to  Control  of  Court.  —  U.  S.  v.  Berry, 
4  Fed.  Rep.  779,  wherein  it  was  held  that  a 
writ  of  prohibition  to  control  the  conduct  of 
a  commissioner  did  not  lie. 

And  in  U.  S.  v.  Allred,  155  U.  S.  591,  it 
was  held  that  commissioners  were  subject  to 
the  orders  and  directions  of  the  courts  which 
appointed  them.  See  also  Reagan  v.  U.  S.,  35 
Ct.  CI.  90. 

But  any  defect  of  power  or  error  committed 
by  him  can  only  be  revised  and  corrected  by 
the  courts  of  the  United  States ;  the  state 
court  has  no  jurisdiction  to  do  so.  Ableman  v. 
Booth,  21  How.  (U.  S.)  506. 

By  General  Rules  and  Mandatory  Writs.  — 
Commissioners  "  may  be  controlled  by  the 
court  by  general  rules  and  by  the  mandatory 
writs  by  which  courts  of  superior  jurisdiction 
can  control  the  action  01  courts  and  officers  of 
inferior  jurisdiction  and  powers."  U.  S.  v. 
Harden,  10  Fed.  Rep.  802;  Finn  v.  Hoyt,  52 
Fed.  Rep.  83  ;  Matter  of  Van  Campen,  2  Ben. 
(U.  S.)  419. 

Review.  —  In  committing  a  prisoner  to  await 
the  action  of  the  grand  jury  a  commissioner 
"  exercises  the  powers  common  to  all  ordinary 
committing  magistrates.  If  he  finds  probable 
cause  to  hold  the  party  for  trial,  he  commits 
him  ;  if  not,  he  discharges  him.  In  neither 
case  is  his  action  final  or  a  bar  to  further  pro- 
ceedings. If  the  prisoner  is  discharged  he 
may  be  again  arrested,  and,  on  sufficient  evi- 
dence, may  be  committed.  If  he  is  committed 
he  may  apply  to  the  court  to  reduce  his  bail,  or 
the  prosecuting  officer  may  apply  to  have  it 
increased,  or  to  discharge  him  altogether.  In 
pone  of  these  proceedings  of  the  commissioner 


are  his  orders  in  the  nature  of  a  final  judgment 
of  a  court  of  record,"  and  the  court  is  not 
concluded  by  the  commissioner's  finding,  but, 
on  a  habeas  corpus,  may,  by  certiorari  go  be- 
hind the  mere  formal  order  of  commitment 
and  inquire  into  the  evidence  taken  before  him. 
In  re  Martin,  5  Blatchf.  (U.  S.)  303,  16  Fed. 
Cas.  No.  9,151. 

Contra.  —  In  an  early  case  it  was  held  that  a 
commissioner's  proceedings  are  not  subject  to 
the  control  or  review  of  the  Circuit  Court, 
and  that  he  is  not  even  an  officer  of  the 
court.  Ex  p.  Van  Orden,  3  Blatchf.  (U.  S.) 
166. 

And  it  has  been  held  that  mere  questions  of 
irregularity  in  the  proceedings  before  the  com- 
missioner are  not  reviewable  by  the  Circuit 
Court  on  habeas  corpus  or  by  the  Supreme 
Court  on  appeal.  Stevens  v.  Fuller,  136  U.  S. 
468,  citing  In  re  Oteiza  y  Cortes,  136  U.  S.  330, 
where  it  was  decided  that  the  decision  of  a 
commissioner  who  had  jurisdiction  in  an  ex- 
tradition case  is  not  reviewable. 

2.  Not  Subject  to  Control  of  Other  Officer.  — 
U.  S.  v.  Beavers,   125  Fed.  Rep.  .779. 

3.  Not  Controlled  by  District  Attorney.  —  U.  S. 
v.  Schumann,  2  Abb.  (U.  S.)  523. 

And  following  the  analogy  of  that  case  it  has 
been  decided  that  the  district  attorney  has  no 
authority  to  take  from  the  United  States  mar- 
shal a  commissioner's  warrant  issued  under 
Rev.  St.,  §  1014,  for  the  purpose  of  deciding 
whether  or  not  it  should  be  executed.  In 
exercising  this  power  under  this  statute  the 
commissioner  acts  on  his  own  responsibility, 
and  is  not  accountable  to,  nor  subject  to  the 
control  of,  either  the  district  attorney  or  the 
marshal.  U.  S.  v.  Scroggins,  3  Woods  (U.  S.) 
529.  See  also  the  title  Prosecuting  and  Dis- 
trict Attorneys,  vol.  23,  p.  275. 

4.  To  Hold  to  Security  of  the  Peace.  —  Rev 
St.  U.  S.,  §  727. 

5.  In  Cases  of  Suspicion  of  Treason. —  U.  S.  v. 
Greiner,  4  Phila.  (Pa.)  396,  18  Leg.  Int.  (Pa.) 
149. 
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if  there  are  just  grounds  of  suspicion,  may  require  security  for  the  observance 
of  the  neutrality  laws.1  The  general  power  under  this  provision  includes 
power  to  issue  a  warrant  to  arrest  in  extradition  proceedings  under  a  treaty 
with  a  foreign  country,8  and  to  commit  the  offender.3 

4.  In  Cases  of  Extradition.  —  By  statute  any  commissioner  authorized  to 
do  so  by  any  of  the  courts  of  the  United  States,  or  any  judge  of  a  court  of 
record  of  general  jurisdiction  of  any  state,  may  issue  his  warrant  for  the  arrest 
of  persons  charged  with  crime  under  extradition  treaties  with  foreign  govern- 
ments, examine  the  accused,  and,  on  probable  cause  shown,  certify  the  same 
to  the  secretary  of  the  state  and  commit  the  accused.4 

5.  Under  Chinese  Exclusion  Acts.  —  Under  the  Chinese  Exclusion  Acts 
the  commissioner  may  issue  a  warrant  to  arrest  and  may  convict,  upon  a 
hearing  before  him,  any  Chinese  person  whom  he  may  find  and  adjudge  to  be 
unlawfully  in  the  United  States,  and  may  order  his  deportation.5  The  com- 
missioner's judgment  is  conclusive,  subject  to  appeal  within  ten  days  from 
such  conviction  to  a  judge  of  the  District  Court  for  the  district.6  In  such 
hearings  the  commissioner  acts  judicially  as  a  judge  in  the  sense  of  the  statutes, 
though  not  in  the  sense  of  the  Constitution.7  It  is  entirely  for  him  to 
determine  the  credibility  of  the  witnesses  and  the  sufficiency  and  weight  of 
their  testimony,  and  it  is  uniformly  held  that  his  finding  will  not  be  disturbed 
unless  clearly  against  the  weight  of  evidence.8  The  district  attorney  may 
designate  the  commissioner  before  whom  such  Chinese  person  may  be 
brought.9  He  is  not  deprived  of  his  jurisdiction  on  account  of  a  lack  in  the 
complaint  of  positive  averments  of  the  facts,  or  by  the  mere  assertion  of 
citizenship  by  the  accused.10 

6.  To  Arrest  Deserting  Foreign  Seamen  from  Foreign  Vessels.  —  Commis- 
sioners are  given  power,  on  the  application  of  a  consul  or  vice-consul  of  any 
foreign  government  having  a  treaty  with  the  United  States  stipulating  for  the 
restoration  of  seamen  deserting,  to  arrest  for  examination  deserting  seamen 
from  foreign  vessels  while  in  a  port  of  the  United  States,  where  such  seamen 
are  not  citizens  of  the  United  States;  and  if,  on  examination,  the  fact  of 
desertion  is  found,  to  deliver  them  up  to  such  consul  or  vice-consul,  or  at  the 
request  and  expense  of  such  consul  or  vice-consul  to  cause  them  to  be 
detained  till  an  opportunity  is  found  to  send  them  back  to  the  dominion  of 
such  foreign  government.11  A  warrant  of  commitment  of  a  seaman  for  desert- 

1.  Suspicion  of  Non-observance  of  Neutrality  5.  Power  under  Chinese  Exclusion  Acts.  — 
Laws.  —  U.  S.  v.  Quitman,  2  Am.  L.  Reg.  645.  Act  of  1882;  Act  of  1884;  Act  of  Sept.  13, 

2.  To  Arrest  in  Extradition  Proceedings.  —  1888,  25  Stat.  L.,  p.  479;  Act  of  May  5,  1892; 
In  re  Mineau,  45  Fed.  Rep.  188.  See  infra,  Act  of  March  3,  1901,  31  Stat.  L.,  p.  1093;  Chin 
this  section,  4.  In  Cases  of  Extradition.  Bak  Kan  v.  U.  S.,   186  U.  S.  193;  U.  S.  v. 

8.  Commitment  in  Extradition  Proceedings.  —  Wong  Dep  Ken,  57  Fed.  Rep.  203  ;  In  re  Wong 

In  re  Grin,  112  Fed.  Rep.  790.  Fock,  81  Fed.  Rep.  558;  In  re  Tsu  Tse  Mee,  81 

4.  In  Cases  of  Extradition.  —  Rev.  St.  U.  S.,  §  Fed.  Rep.  562;  Fong  Mey  Yuk  v.  U.  S.,  (C.  C. 

5270.    See  also  the  title  Extradition,  vol.  12,  A.)    113  Fed.  Rep.  898.     See  also  the  title 

p.  590.  Chtmese  Exclusion  Acts,  vol.  5,  p.  1101. 

The  commissioner  must  be  specially  author-  6.  Commissioner's  Judgment  Conclusive,  Sub;e"t 

ized  to  act  in  extradition  cases;  but  he  may  be  to  Appeal.  — U.  S.  v.  Wong  Dep  Ken,  57  Fed. 

so  authorized  the  same  day  on  which  he  acts.  Rep.  203;  In  re  Tsu  Tse  Mee,  81  Fed.  Rep. 

Grin  v.  Shine,  187  U.  S.  181.  702;  U.  S.  v.  Luey  Guey  Auck,  115  Fed.  Rep. 

The  oath  to  the  complaint  need  not  be  taken  252.    And  see  Chow  Loy  v.  U.  S.,  (C.  C.  A.) 

before  a  commissioner  specially  authorized  to  112  Fed.  Rep.  354. 

act  in  extradition  cases,  but  may  be  taken  be-  7.  Commissioner  Acts  Judicially  under  Statutes, 

fore  any  commissioner.    Grin  v.  Shine,  187  U.  — Chin  Bak  Kan  v.  U.  S.,  186  U.  S.  193. 

S.  181.  8.  U.  S.  v.  Leung  Sam,  114  Fed.  Rep.  702; 

And  under  Rev.  St.  U.  S.,  §§  5270,  727,  and  Lee  Ah  Yin  v.  U.  S.,  (C.  C.  A.)  116  Fed.  Rep. 

1014,  a  commissioner  may  examine  and  commit,  614. 

and  certify  the  proceedings  as  required  by  law,  9.  Designation   by  District  Attorney.  —  Chin 

for  an  offense  committed  in  a  foreign  country  Bak  Kan  v.  U.  S.,  186  U.  S.  193. 

with  which  the  United  States  has  a  treaty  of  10.  Chin  Bak  Kan  v.  U.  S.,  186  U.  S.  193. 

extradition.    His  jurisdiction  in  this  respect  is  11.  Arrest  of  Deserters  from  Foreign  Vessels  — 

not  dependent  on  the  fact  that  he  issued  the  war-  16  Op.  Atty.-Gen.  358.    See  generally  the  title 

rant  of  arrest.    In  re  Grin,  112  Fed.  Rep.  790.  Seamen,  vol.  25,  p.  139. 

190  Volume  XXIX 


Powers 


UNITED  STATES  COMMISSIONERS. 


and  Duties. 


ing  must  be  under  the  seal  of  the  commissioner,  must  be  founded  on  oath  or 
affirmation,  and  must  limit  the  term  of  imprisonment.1  This  is  the  only 
remedy  provided  in  case  of  a  foreign  seaman  deserting.2 

7.  To  Arrest  Foreign  Seamen  Where  Consuls,  etc.,  Have  Exclusive  Jurisdiction 
of  Controversies.  —  A  commissioner  has  power  to  issue  his  warrant  for,  and 
arrest,  examine,  and  commit  seamen  of  foreign  nations  in  any  cases  of  con. 
troversy,  difficulty,  or  disorder  arising  at  sea  or  in  the  waters  or  ports  of  such 
other  nations,  between  the  master  or  officers  and  any  of  the  crew,  or  between 
any  of  the  crew  themselves,  of  any  vessel  belonging  to  such  other  nations, 
where  the  consuls  or  agents  of  the  foreign  governments  have  exclusive 
jurisdiction  of  such  controversies  by  treaty  stipulations.3 

8.  To  Carry  into  Effect  Awards  of  Foreign  Consuls.  —  Commissioners  have 
power  to  carry  into  effect  the  award  or  arbitration  or  decree  of  any  consul, 
vice-consul,  or  commercial  agent  of  any  foreign  nation  made  or  rendered  by 
virtue  of  authority  conferred  on  hiin.4  The  consul's  authority  to  make  an 
award  or  decree  which  will  be  enforced  by  officers  or  courts  of  the  United 
States  under  this  section,  must  come,  not  from  any  law,  rule,  or  regulation  of 
his  own  country,  but  from  some  statute  or  treaty  stipulation  of  the  United 
States,  conferring  such  power  on  him;  for  under  the  general  international  law 
a  consular  officer  has  no  right  to  sit  as  judge  or  arbitrator  within  a  foreign 
territory  and  render  decrees  or  orders  enforceable  by  the  foreign  courts.5 

9.  In  Proceedings  to  Secure  Seamen's  Wages.  —  Whenever  the  wages  of  any 
seaman  are  not  paid  within  ten  days  after  they  are  due,6  or  any  dispute  arises 
between  the  master  and  seamen  touching  wages,  and  the  district  judge  for 
the  judicial  district  where  the  vessel  lies  be  absent  from  the  place  of  his  resi- 
dence, or  if  his  residence  be  more  than  three  miles  from  the  place,  any  com- 
missioner may  summon  the  master  of  such  vessel  to  appear  before  him  to 
show  cause  why  process  should  not  issue  against  such  vessel,  tackle,  apparel, 
or  furniture;7  and  if  the  master  does  not  show  that  the  wages  are  paid,  satis- 
fied, or  forfeited,  or  if  the  matter  in  dispute  is  not  forthwith  settled,  the 
commissioner  shall  certify  the  probable  cause  to  the  clerk  of  the  District  Court 
so  that  process  may  be  issued  against  the  vessel,  and  the  suit  proceeded  with 
and  final  judgment  given  according  to  the  usual  course  of  admiralty  courts.8 

The  Statute  Only  Permits  Delivery  of  the  De-  right  to  wages  accrued  on  the  completion  of  his 
sorting  Seamen  to  the  Consul,  and  where  the  services,  and  is  not  postponed,  as  held  in  Ed- 
commissioner  committed  them  under  the  direc-  wards  v.  The  Ship  Susan,  i  Pet.  Adm.  165,  and 
tion  of  the  consul  to  be  surrendered  and  re-  Swift  v.  The  Ship  Happy  Return,  1  Pet.  Adm. 
stored  by  the  marshal  to  the  ship  from  which  254,  until  after  the  ten  days  allowed  for  collect- 
they  had  deserted,  the  consul  also  directing  ing  freight.  See  also  The  Schooner  Eagle,  Olc. 
the  marshal  to  restore  them  to  such  ship  by  Adm.  232. 

delivering  them  to  the  master  thereof,  it  was  7.   Wages  of  Seamen.  —  Rev.  St.  U.  S.,  § 

held    that    the    commissioner    acted    without  4546. 

authority  of  law,  and  that  persons  who  inter-  Hearing  Before  Commissioner. —  It  is  not  the 

fered  with  the  marshal  while  so  acting  by  forci-  duty  of  the  commissioner  to  take  on  himself 

bly  taking  them  away  from  his  custody  were  in  this  proceeding  the  decision  of  nice  and  diffi- 

not  guilty  of  a  crime.    U.  S.  v.  Kelly,  108  Fed.  cult  questions,  or  to  enter  into  an  elaborate  or 

Rep.  538.  protracted  examination  of  the  merits,  though 

1.  Requirements  of  Warrant.  —  Ex  p.  Sprout,  he  is  bound  to  hear  any  legal  evidence  offered 
1  Cranch  (C.  C.)  424.  on  either  side  of  the  controversy.     1  Conkling 

2.  Exclusive  Remedy.  —  U.  S.  v.  Minges,  5  Adm.  Pr.  56.  He  can  decide  nothing,  except 
Hughes  (U.  S.)  494;  U.  S.  v.  Kelly,  108  Fed.  whether  a  suit  in  rem  shall  then  be  commenced. 
Rep.  538.  The  Ship  William  Jarvis,  1  Sprague  (U.  SO485. 

3.  Arrest  of  Foreign  Seamen  on  Application  of  8.  Rev.  St.  U.  S.,  §  4547,  as  amended  by  30 
Consul.  —  Rev.  St.  U.  S.,  §§  4079,  4080,  4081.  Stat.  L.  756,  §  6.     See  the  title  Seamen,  vol. 

4.  Enforcing  Awards  of  Foreign  Consuls. —  25.  p.  119. 

Rev.  St.  U.  S.,  §  728.  Class  of  Vessels  Subject  to  This  Proceeding.  — 

5.  Consul's  Authority  Must  Come  from  United  A  ferry-boat  which  merely  crossed  and  re- 
States'Statute  or  Treaty. —  See  the  title  Consuls,  crossed  the  Ohio  river  was  held  subject  to  be 
vol.  7,  p.  17  et  seq.  proceeded    against  under   the   above  sections. 

6.  As  to  When  the  Ten  Days  Are  to  Besrin,  Murray  v.  The  Ferry-Boat  F.  B.  Nimick,  2  Fed. 
see  The  Ship  William  Jarvis,  1  Sprague  (U.  S.)  Rep.  86.  See  also  The  Gate  City,  5  Biss.  (U. 
485,   wherein  it  -was  held  that  the  seaman's  S.)  200. 
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A  mere  postponement  of  payment  for  ten  days  does  not  create  a  dispute 
within  the  meaning  of  the  statute  so  as  to  authorize  proceedings  before  the 
expiration  of  the  ten  days.1  The  commissioner  is  bound  to  satisfy  himself 
of  the  absence  of  the  district  judge  from  his  place  of  residence,  but  if  he  has 
acted  the  court  will  not  go  behind  his  certificate  in  that  matter.2  But  it  will 
look  at  the  certificate,  and  it  has  been  held  that  it  must  state  the  residence  of 
the  judge  of  the  district,  and  if  necessary  show  that  he  was  absent  from  his 
residence  at  the  time  the  proceedings  are  instituted.3  All  the  seamen  may 
be  joined  as  complainants  in  this  proceeding;4  but  although  the  libel  is  in 
its  form  joint,  the  contract  is  treated  in  admiralty  as  a  several  and  distinct 
contract  with  each  seaman.5  The  seamen  are  competent  witnesses  for  each 
other.6  The  remedy  is  a  cumulative  one,  which  the  seamen  may  pursue  at 
their  option,  and  they  are  not  thereby  deprived  of  the  right,  in  the  fust 
instance,  to  resort  to  the  ordinary  admiralty  process  against  a  vessel  under  a 
direct  application  to  the  court  or  judge,7  which  is  available  if  the  vessel  be 
about  to  proceed  to  sea  before  the  end  of  ten  days  after  loading.8  And  this 
remedy  applies  only  to  proceedings  in  rem  against  the  vessel,  so  that  if  pay- 
ment is  refused  when  due  the  seaman  may  at  once  proceed  to  enforce  it  by  a 
suit  in  personam,  in  admiralty,9  or  at  common  law.10 

10.  To  Administer  Oaths  and  Take  Acknowledgments.  —  A  commissioner  has 
power,  concurrently  with  notaries  public,  to  administer  oaths  and  take 
acknowledgments  in  all  cases  in  which,  under  the  laws  of  the  United  States, 
such  oaths  or  acknowledgments  might  be  made  or  taken  before  a  justice  of 
the  peace  of  any  state  or  territory,  or  the  District  of  Columbia.11 

11.  To  Take  Bail  in  Civil  Cases.  —  A  commissioner  may  take  bail  and 


1.  As  to  What  Is  a  Dispute.  —  The  Commerce, 
i  Sprague  (U.  S.)  34.  See  also  as  to  what  is  a 
dispute,  The  Ship  William  Jarvis,  1  Sprague 
(U.  S.)  485,  and  the  title  Seamen,  vol.  25,  p. 
120. 

Effect  of  Discharge  of  Seaman.  —  In  The  Cy- 
press, Blatchf.  &  H.  Adm.  83,  it  was  questioned 
whether  a  delay  of  ten  days  could  be  exacted 
where  a  seaman  is  absolutely  discharged  from 
the  vessel,  the  court  thinking  that  as  the  sea- 
man's claim  for  a  continuance  of  wages  was 
ttken  away,  the  ship's  term  of  credit  had  ex- 
pired, and  in  The  Schooner  David  Faust,  1  Ben. 
(U.  S.)  183,  and  The  Cadmus,  Blatchf.  &  H. 
Adm.  139,  it  was  decided  that  a  seaman's  dis- 
charge, either  arbitrarily  or  with  his  assent, 
terminates  the  contract  and  releases  the  provi- 
sion for  the  days'  delay.  And  The  Schooner 
Eagle,  01c.  Adm.  232,  and  The  Cabot,  Abb. 
Adm.  150,  are  to  the  same  effect. 

2.  Absence  of  Judge.  —  The  Schooner  Jeffer- 
son Borden,  6  Fed.  Rep.  301. 

3.  Requirements  of  Cei'tiiior.te.  —  Kief  v.  The 
Steamboat  London,  Newb.  Adm.  6. 

4.  All  Seamen  May  Join.  —  The  Sloop  Mer- 
chant, Abb.  Adm.  1  ;  The  Cabot,  Abb.  Adm. 
150;  Oliver  v.  Alexander,  6  Pet.  (U.  S.)  143. 

5.  Though  Contract  Distinet, —  Oliver  v.  Alex- 
ander, 6  Pet.  (U.  S.)  143. 

For  points  in  actions  by  seamen  for  payment 
of  wages  which  a  commissioner  should  have  in 
mind  in  a  hearing  to  show  cause  under  these 
sections,  see  the  following  cases  :  The  Steam- 
boat Thomas  Jefferson,  10  Wheat.  (U.  S.)  428; 
The  Cypress,  Blatchf.  &  H.  Adm.  83;  The 
Cadmus,  Blatchf.  &  H.  Adm.  139;  The  War- 
rington, Blatcnt.  &  H.  Adm.  335  ;  Freeman  n. 
Baker,  Blatchf.  &  H.  Adm.  372;  The  Schooner 
David  Faust,  1  Ben.  (U.  S.)  183;  Whiteman  v. 
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The  Ship  Neptune,  1  Pet.  Adm.  183  ;  The  Com- 
merce, 1  Sprague  (U.  S.)  34;  Collins  v.  Nick 
erson,  1  Sprague  (U.  S.)  126;  The  Ship  Wil- 
liam Jarvis,  1  Sprague  (U.  S.)  485  ;  Kief  v. 
The  Steamboat  London,  Newb.  Adm.  6 ;  The 
Schooner  Eagle,  Olc.  Adm.  232. 

6.  Seamen  Witnesses  for  Each  Other. —  The  Cy- 
press, Blatchf.  &  H.  Adm.  83. 

7.  Remedy  Cumulative.  —  Murray  v.  The 
Ferry-Boat  F.  B.  Nimick,  2  Fed.  Rep.  86,  cit- 
ing The  Ship  William  Jarvis,  1  Sprague  (U.  S.) 
485 ;  The  M.  W.  Wright,  Brown  Adm.  290 ; 
The  Waverly,  7  Biss.  (U.  S.)  465.  The  first 
of  the  above-cited  cases  arose  under  the  Act 
of  1790;  the  latter  under  sections  4546  and 
4547  of  the  Revised  Statutes. 

8.  If  Vessel  About  to  Proceed  to  Sea. —  Rev.  St. 
U.  S.,  §  4547  ;  The  Cypress,  Blatchf.  &  H.  Adm. 
83. 

9.  Applies  Only  to  Proceedings  in  Rem  Against 
Ship.  —  See  the  title  Seamen,  vol.  25,  p.  120, 
and  cases  there  cited.  See  also  Whiteman  v. 
The  Ship  Neptune,  1  Pet.  Adm.  184,  note. 
And  it  does  not  affect  suits  in  rem  against  the 
freight.  The  Ship  William  Jarvis,  1  Sprague 
(U.  S.)  485. 

10.  Freeman  v.  Baker,  Blatchf.  &  H.  Adm. 
372 ;  The  Ship  William  Jarvis,  1  Sprague  (U. 
S.)  485. 

11.  To  Administer  Oaths  and  Take  Acknowledg- 
ments.—Rev.  St.  U.  S.,  §  1778.  See  the  titles 
Acknowledgments,  vol.  1,  p.  500;  Oaths  and 
Affirmations,  vol.  21,  p.  743. 

A  paper  certified  by  a  commissioner,  under 
his  hand  and  official  seal,  as  a  true  copy  of 
the  original  record  in  a  proceeding  before  such 
commissioner,  and  within  his  jurisdiction,  was 
held  to  be  properly  authenticated  and  admis- 
sible in  evidence  without  oath  in  an  action  for 
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affidavits,  when  such  are  required  in  any  civil  case  in  a  Circuit  or  District  Court 
within  his  district,  such  acknowledgments  of  bail  and  affidavits  to  have  the 
same  effect  as  if  taken  before  any  judge  of  such  courts.1 

Discharge  of  Poor  Debtors.  —  Proceedings  under  the  Act  of  March  2,  1867, 
entitled  "An  Act  supplementary  to  the  several  acts  of  Congress  abolishing 
imprisonment  for  debt,"  may  be  had  before  any  United  States  commissioner 
appointed  to  take  bail  and  affidavits.3 

12.  To  Discharge  Poor  Convicts.  —  A  commissioner  has  power  to  discharge 
from  imprisonment  any  person  sentenced  by  any  court  of  the  United  States 
to  be  imprisoned  and  pay  a  fine,  or  fine  and  costs,  where  such  person  has 
been  confined  in  prison  thirty  days,  solely  for  the  non-payment  of  such  fine 
and  costs,  and  where  it  shall,  on  examination,  appear  to  the  commissioner 
that  such  person  is  unable,  from  poverty,  to  pay  such  fine,  or  fine  and  costs.3 

13.  To  Prosecute  for  Violations  of  Elective  Franchise  and  Civil  Rights.  — 
Commissioners  are  empowered  to  arrest  and  imprison,  or  bail  for  trial,  all 
persons  committing  crimes  against  the  elective  franchise  and  the  civil  rights 


damages  for  malicious  prosecution  arising  out 
of  such  proceedings.  Frost  v.  Holland,  75  Me. 
108. 

An  oath  under  the  United  States  banking  law 
may  be  administered  by  a  commissioner  or 
notary  public,  and  perjury  assigned  on  it.  U.  S. 
v.  Neale,  14  Fed.  Rep.  767. 

But  he  has  no  authority  to  administer  an 
oath  to  a  deputy  surveyor  of  the  United 
States,  or  to  take  and  certify  his  affidavit,  in 
regard  to  the  manner  in  which  he  has  fulfilled 
a  contract  for  surveying  townships,  to  be  used 
in  procuring  pay  for  such  services.  U.  S.  v. 
Reilly,  131  U.  S.  58. 

Under  the  Act  of  May  28,  1896,  29  Stat.  L., 
c.  252,  §  19,  p.  184,  commissioners  are  author- 
ized in  general  terms  "  to  administer  oaths." 

In  Nebraska.  —  In  Interstate  Sav.,  etc.,  Assoc. 
v.  Strine,  58  Neb.  133,  it  was  held  that  a  com- 
missioner had  no  authority  to  take  acknowl- 
edgments of  deeds  in  the  state  of  Nebraska, 
there  being  no  law  of  the  state  empowering  him 
to  do  so. 

Under  Homestead,  etc.,  Laws.  —  By  the  Act  of 

May  26,  1890,  applicants  for  the  benefit  of  the 
homestead,  pre-emption,  timber  culture,  or 
desert  land  law  who  are  prevented  by  reason 
of  distance,  bodily  infirmity,  or  other  good 
cause  from  personal  attendance  at  the  land 
office  may  make  the  required  affidavit  before  a 
commissioner  of  the  Circuit  Court  for  the 
county  in  which  the  land  is  situated.  Proof  of 
settlement,  residence,  occupation,  cultivation, 
irrigation,  or  reclamation,  the  affidavit  of  non- 
alienation,  the  oath  of  allegiance,  and  all  other 
affidavits  required  may  be  made  before  such 
commissioner.    And  see  Act  of  Aug.  4,  1894. 

Assignments  of  Patents.  —  Commissioners  may 
take  acknowledgments  of  assignments  of  pat- 
ents. Act  of  March  3,  1897,  29  Stat.  L.  692, 
§  5,  amending  U.  S.  Rev.  St.,  §  4898. 

1.  To  Take  Bail  in  Civil  Cases.  —  Rev.  St.  U.  S., 
§  945- 

To  Take  Bonds  or  Stipulations  in  Admiralty  Suits. 
- —  In  the  absence  of  a  rule  of  court  providing 
otherwise,  appeal  bonds  in  admiralty  may  be 
taken  and  approved  by  a  commissioner  under 
this  section.  The  Canary  No.  2,  22  Fed.  Rep. 
536.  Under  Admiralty  Rule  5,  as  amended 
May  8,  1872  (13  Wall.  (U.  S.)  xiv.),  bonds  or 
29  C.  of  L.— 13  ( 


stipulations  in  admiralty  suits  may  be  given 
and  taken  before  any  commissioner  of  the 
United  States  authorized  to  take  bail  and 
affidavits  in  civil  cases ;  but  it  was  held  that  a 
stipulation  in  admiralty  authenticated  prior  to 
the  amendment  of  the  rule  by  the  mere  certifi- 
cate of  a  commissioner  appointed  in  another 
circuit  was  not  authorized  or  binding.  Sawyer 
v.  Oakman,  n  Blatchf.  (U.  S.)  65. 

Distinction  Between  Civil  and  Criminal  Cases. — 
The  distinction  between  commissioners'  powers 
in  civil  cases,  where  they  have  authority  to 
take  bail,  affidavits,  and  depositions,  and  in 
criminal  proceedings,  where  tney  have  the  pow- 
ers of  magistrates  in  arresting  and  imprisoning 
offenders,  but  no  general  powers  in  respect  to 
depositions  and  affidavits  in  criminal  causes,  is 
pointed  out  in  U.  S.  v.  Smith,  17  Fed.  Rep. 
510. 

2.  Rev.  St.  U.  S.,  §§  990,  991  ;  Russell  v. 
Thomas,  10  Nat.  Bankr.  Reg.  14,  21  Fed.  Cas. 
No.  12,162. 

3.  Discharge  of  Poor  Convicts.  —  Rev.  St.  U.  S., 
§§  1042,  5296.  See  In  re  Ruhl,  5  Sawy.  (U. 
S.)  186;  Kie  v.  U.  S.,  27  Fed.  Rep.  351.  See 
the  title  Fines  and  Penalties,  vol.  13,  p.  67. 

Only  Applies  to  United  States  Courts.  —  It  has 
been  held  that  the  powers  vested  in  commis- 
sioners by  the  above  sections  to  obtain  the 
discharge  of  poor  convicts  are  to  be  exercised 
in  the  District  of  Columbia  only  with  reference 
to  those  cases  in  which  persons  are  held  in 
prison  for  the  nonpayment  of  a  fine  under  sen- 
tences of  the  Supreme  Court  of  the  District  of 
Columbia  sitting  as  a  Circuit  or  District  Court 
of  the  United  States  for  the  District  and  ad- 
ministering the  general  penal  code  of  the 
United  States  ;  and  that  there  is  no  warrant  of 
law  for  the  exercise  of  such  powers  with  refer- 
ence to  the  local  penal  law  of  the  District  of 
Columbia  and  the  sentences  of  the  Police  Court. 
U.  S.  v.  Mills,  11  App.  Cas.  (D.  C.)  500. 

Fees.  —  Under  the  Act  of  May  28,  1896,  §  21 
(29  Stat.  L.  185),  there  is  a  special  fee  of  three 
dollars  allowed  a  commissioner  for  the  exam- 
ination and  certificate  in  the  proceedings  and 
all  services  connected  therewith,  which  applies 
to  the  new  set  of  commissioners  and  took  effect 
July  1,  1897.  McGourin  v.  U.  S.,  102  Fed.  Rep. 
553* 
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of  citizens  of  the  United  States.1  A  commissioner  is  authorized  to  appoint 
one  or  more  suitable  persons  who  shall  execute  all  such  warrants  or  other 
process  as  he  may  issue  in  the  lawful  performance  of  these  duties.8  It  is  the 
duty  of  all  marshals  and  their  deputies  to  obey  and  execute  all  such  warrants 
or  other  process.3 

To  Act  as  Chief  Supervisor  of  Elections.  —  A  commissioner  might  formerly  be 
appointed  by  the  court  to  act  as  chief  supervisor  of  congressional  elections  in 
his  district.4 

14.  In  Internal  Revenue  Cases.  —  A  commissioner  may  issue  search  warrants 
i  authorizing  any  internal  revenue  officer  to  search  premises,  within  the  com- 
missioner's jurisdiction,  if  such  internal  revenue  officer  shall  make  an  oath  in 
writing  that  he  has  reason  to  believe  and  does  believe  that  a  fraud  upon  the 
revenue  has  been  or  is  being  committed  upon  or  by  the  use  of  said  premises.5 
And  he  may  issue  warrants  of  arrest  for  violations  of  the  internal  revenue 
laws  on  the  sworn  complaint  of  a  United  States  district  attorney,  assistant 
district  attorney,  collector  or  deputy  collector  of  internal  revenue,  or  revenue 
agent,  or  private  citizen,  but  no  such  warrant  of  arrest  shall  be  issued  upon 
the  sworn  complaint  of  a  private  citizen  unless  first  approved  in  writing  by  a 
United  States  district  attorney.6 

15.  To  Take  Testimony  —  a.  Under  Letters  Rogatory.  —  It  is  a  com- 
missioner's duty  to  examine  witnesses  mentioned  in  letters  rogatory 
addressed  from  any  court  of  a  foreign  country  on  the  specific  interrogatories 
accompanying  the  same.7 

b.  Depositions  de  Bene  Esse.  —  In  civil  causes  pending  in  a  District 
or  Circuit  Court  the  testimony  of  any  witness  maybe  taken  before  a  commis- 
sioner de  bene  esse  when  the  witness  lives  at  a  greater  distance  from  the  place 
of  trial  than  one  hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about 
to  gu  out  of  the  United  States,  or  out  of  the  district  in  which  the  case  is  to 
be  tried  and  to  a  greater  distance  than  one  hundred  miles  from  the  place  of 
trial,  before  the  trial,  or  when  he  is  aged  and  infirm.8 

c.  Dedimus  POTESTATEM.  —  In  cases  where  it  is  necessary,  in  order  to 
prevent  a  failure  or  delay  of  justice,  a  court  may  grant  to  a  commissioner  a 
dedimus  potestatem  to  take  depositions  according  to  common  usage.9 

d.  Bankruptcy  Proceedings.  —  Under  the  earlier  bankruptcy  acts 
commissioners  might  take  evidence  and  examinations  in  proceedings  in  bank- 
ruptcy, and  the  Act  of  July  i,  1898,  manifestly  permits  the  taking  of  such 
evidence  before  commissioners  in  practically  the  same  manner  as  before.10 

V.  Compensation  and  Accounts — 1.  In  General.  —  A  commissioner  is 
compensated  by  fees  fixed  by  statute.11  Few  decisions  have  been  given  upon 

1.  To  Prosecute  for  Violations  of  Elective  Fran-  §  3462.  See  the  titles  Revenue  Laws,  vol.  24, 
chiseand  Civil  Eights. —  Rev.  St.  U.  S.,  §§  1982,  p.  883;  Searches  and  Seizures,  vol.  25,  p.  143. 
1983.  See  the  titles  Civil  Rights,  vol.  6,  6.  Act  of  May  28,  1896,  29  Stat.  L.  1895-96, 
p.  68;  Elections,  vol.  10,  p.  552.  §  19,  p.  184. 

2.  Appointment  of  Persons  to  Execute  Warrants.  7.  To  Take  Testimony  under  Letters  Rogatory. 
—  In  re  Upchurch,  38  Fed.  Rep.  25.  —Rev.  St.  U.  S.,  §§  4071,  4072,  4073.  And 

3.  Marshals  Must  Obey  Warrants.  —  Rev.  St.  see  generally  the  title  Depositions,  vol.  9, 
U.   S.,   §    1985.     See  also  the  title  United  p.  2g8. 

States  Marshals,  post.  8.  To  Take  Depositions  de  Bene  Esse. —  Rev. 

4.  Rev.  St.  U.  S.,  §  2025.  See  the  title  St.  U.  S.,  §  863.  See  generally  the  title  Depo- 
Elections,  vol.  10,  p.  665.  sitions,  vol.  9,  p.  295. 

As  to  the  pay  of  supervisors,  under  Rev.  St.  9.  Power  under  Dedimus  Potestatem. — -U.  S. 

U.  S.,  §  2031,  and  the  presentation  of  their  Rev.   St.,   §§   866,   867,  868.      See   the  title 

accounts,  see  In  re  Conrad,  15  Fed.  Rep.  642;  Depositions,  vol.  9,  p.  301  et  seq. 

Gayer  v.  U.  S.,  33  Fed.  Rep.  625  ;  Muirhead's  10.  To   Take  Evidence  and  Examinations  in 

Case,  13  Ct.  CI.  251  ;  U.  S.  v.  McDermott,  140  Bankruptcy  Proceedings.  —  Rev.   St.  U.  S.,  § 

U.  S.  151  ;  In  re  Allen,  19  Fed.  Rep.  809.     This  5003  ;  Act  of  July  1,  1898,  §  21  b,  c,  30  Stat, 

statute  was  repealed  by  the  Act  of  February  8,  L.,  p.  560.    See  also  the  title  Insolvency  and 

1894,  Rev.  St.  U.  S..  Supp.  (1892-1901),  p.  171,  Bankruptcy,  vol.  16,  p.  673. 

c  25.  11.  Statutes  Regulating  Fees.  —  The  Act  of 

6.  In  Internal  Revenue  Cases.  —  Rev.  St.  U.  S.,  May  28,  1896,  §  21,  provides  that  commissioners 
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commissioners'  accounts  incurred  since  July  I,  1897.  Much  of  what  has  been 
decided  on  accounts  incurred  to  the  old  set  of  commissioners  is  necessarily 
still  applicable;  what  follows  must,  however,  be  read  as  having  been  decided 
upon  the  old  fee  bill,  and  in  the  light  of  the  Act  of  May  28,  1896,  §  21. 
United  States  Revised  Statutes,  §  847,  provided  that  where  the  statute  did 
not  fix  the  precise  fee  the  commissioner  was  entitled  to  the  compensation 
allowed  to  clerks  for  like  services.1  The  phrase  "  like  services  "  does  not 
mean  identical  with,  but  services  which  bear  a  substantial  resemblance  to, 
duties  performed  by  clerks;*  and  he  was  held  entitled  to  the  fees  allowed  by 
law  in  an  analogous  case,  as  far  as  applicable,3  and  in  default  of  a  statutory 
provision  or  rule  of  court,4  local  law  may  be  resorted  to.5  A  commissioner 
may  charge  separate  fees  for  services  performed  in  proceedings  with  regard  to 
offenses  not  committed  at  the  same  time,  though  similar,  as  these  cannot 
properly  be  joined  in  the  same  proceeding;6  and  he  is  entitled  to  fees  in  each 
of  two  separate  cases  for  distinct  offenses  against  the  same  defendant,7  and 
to  fees  in  cases  where  the  writs  are  returned  by  the  marshal  as  "  not  exe- 
cuted, defendant  dodging,"  H  or  where  a  defendant  is  arrested  on  a  warrant 
issued  by  him  but  where,  for  the  convenience  of  witnesses,  the  writ  is  returned 
to  another  commissioner.9 

2.  Specific  Services  and  Fees  —  Acts  Performed  in  Judicial  Capacity.  —  For  acts  per- 
formed by  a  commissioner  in  his  judicial  capacity  his  fees  are  regulated  on  a 
basis  of  per  diem  compensation,10  which  include  hearing  and  deciding  in 
criminal  charges  where  some  investigation  and  decision  are  necessary,  though 
no  evidence  be  produced  or  witnesses  examined,11  or  where  counsel  ought  to 


appointed  under  section  19  of  that  Act  shall 
be  entitled  to  the  fees  therein  named  "  and 
none  other."  See  McGourin  v.  U.  S.,  102 
Fed.  Rep.  553. 

The  acts  regulating  commissioners'  fees 
prior  to  July  1,  1897,  are  U.  S.  Rev.  St.,  §§ 
847,  823,  828,  1764,  1765;  McKinistry  v.  U.  S., 
34  Fed.  Rep.  211  ;  Davies  v.  U.  S.,  23  Ct.  CI. 
468;  Strong  v.  U.  S.,  34  Fed.  Rep.  17. 

1.  "  Like  Services."  — ■  A  commissioner  has 
been  held  not  entitled  to  charges  for  services 
which  clerks  may  perform,  but  which  commis- 
sioners are  not  required  to  perform.  Davies 
v.  U.  S.,  23  Ct.  CI.  468. 

2.  U.  S.  v.  Wallace,  116  U.  S.  398. 

3.  Cass  v.  U.  S.,  24  Ct.  CI.  118;  Hoyne  v. 
U.  S..  38  Fed.  Rep.  542. 

4.  Services  Required  by  Rule  of  Court.  —  A 
commissioner  is  entitled  to  fees  for  services 
required  of  him  by  a  rule  of  court.  U.  S.  v. 
Allred,  155  U.  S.  591  ;  Churchill  v.  U.  S.,  25 
Ct.  CI.  1  ;  Stafford  v.  U.  S.,  25  Ct.  CI.  280 ; 
Rand  v.  U.  S.,  48  Fed.  Rep.  357. 

Or  by  Order  of  Court. —  See  Strong  v.  U.  S., 
34  Fed.  Rep.  17;  McKinistry  v.  U.  6.,  34  Fed. 
Rep.  211;  Heyward  v.  U.  S.,  37  Fed.  Rep. 
764. 

5.  Local  Law  May  Regulate  Fee. —  4  Op.  Atty.- 

Gen.  233 ;  Cooper  v.  U.  S.,  25  Ct.  CI.  346 ; 
Hoyne  v.  U.  S..  38  Fed.  Rep.  5.12 ;  U.  S.  v. 
Ewing,  140  U.  S.  142;  U.  S.  v.  Patterson,  150 
U.  S.  65;  Ravesies  v.  U.  S.,  24  Ct.  CI.  224; 
In  re  Gourdin,  45  Fed.  Rep.  842. 

In  Alaska  where  the  commissioners'  duties 
arise  from  a  violation  of  a  federal  statute,  they 
are  entitled  to  the  usual  commissioners'  fee, 
but  where  they  arise  from  violations  of  the 
Oregon  statutes  as  made  applicable  to  Alaska, 
the  fees  allowed  in  similar  cases  in  Oregon 

/ 


may  be  charged.  Jewett  v.  U.  S.,  27  Ct.  CI. 
519. 

Election  Offenses.  —  A  warrant,  under  Rev. 
St.,  §  5512,  for  fraudulent  registering  as  a 
voter,  which  simply  charges  that  the  accused 
was  registered  as  of  such  a  residence,  that 
"  due  and  diligent  inquiry  has  been  made  for 
him,"  and  that  he  does  not  reside  in  the  ward, 
does  not  charge  an  offense,  and  the  commis- 
sioner is  not  entitled  to  the  statutory  fee  of 
ten  dollars.  Southworth  v.  U.  S.,  19  Ct.  CI. 
278.     See  Hazeltine  v.  U.  S.,  26  Ct.  CI.  424. 

6.  Separate  Fees.— Stafford  v.  U.  S.,  25  Ct.  CI. 
280. 

7.  Two  Cases  Against  Same  Defendant.  —  Mc- 

Cafferty  v.  U.  S.,  26  Ct.  CI.  1. 

8.  Where  Writ  Could  Not  Be  Executed.— 

Faucett  v.  U.  S.,  26  Ct.  CI.  154. 

9.  Where  Writ  Returned  to  Another  Commis- 
sioner. —  Faucett  v.  U.  S.,  26  Ct.  CI.  154. 

Commissioners  in  Wyoming  are  not  entitled 
to  double  fees  for  services  for  which  their 
compensation  is,  under  Rev.  St.  U.  S.,  §  847, 
the  same  as  that  allowed  to  clerks.  Churchill 
v.  U.  S.,  (C.  C.  A.)  67  Fed.  Rep.  629. 

10.  Acts  Performed  in  Judicial  Capacity.  —  Act 
of  May  28,  1806,  §  21.  See  also  U.  S.  Rev. 
St.,  §  847;  U.  S.  v.  Jones,  134  U.  S.  483;  U.  S. 
v.  Ewing,  140  U.  S.  142. 

A  contract  to  pay  twenty  dollars  a  day  to  one 
engaged  in  taking  depositions,  as  a  commis- 
sioner appointed  by  the  court  of  Alabama 
claims,  is  not  in  violation  of  U.  S.  Rev.  St., 
§  847,  prescribing  commissioners'  fees,  that 
section  referring  only  to  commissioners  of  the 
Circuit  Courts  (now  United  States  commis- 
sioners).    Powers  v.  Manning,  154  Mass.  370. 

11.  Where  Investigation  and  Decision  Necessary. 
—  Rand  v.  U.  S.,  36  Fed.  Rep.  671. 
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be  heard.1  He  is  entitled  to  his  per  diem  fees  on  days  when  there  are  no 
examinations  of  witnesses  or  argument  of  counsel,3  though  the  cases  are  con- 
tinued ;  3  where  the  defendant  waives  examination  and  gives  bond  ;  4  or  where 
the  commissioner  refuses  to  accept  such  waiver  and  proceeds  to  hear  testi- 
mony.5 And  he  is  also  entitled  to  his  per  diem  fee  for  hearing  and  deciding 
on  motions  for  bail  and  determining  the  sufficiency  thereof  6  and  granting  or 
refusing  motions  for  continuances.7  He  is  not  entitled  to  compensation  tor 
examining  a  claimant  and  his  witnesses  before  the  issuance  of  a  warrant, 
neither  the  counsel  nor  the  accused  being  present.8  A  commissioner  is  not 
entitled  to  two  per  diem  fees  for  hearing  and  deciding  different  cases  on  the 
same  day,9  nor  to  a  fee  for  the  second  day's  service,  where,  on  request,  he 
fails  to  explain  why  so  much  time  was  required;10  but  he  will  not  be  dis- 
allowed separate  fees  for  hearings  in  two  or  more  cases,  where  it  appears  that 
the  district  attorney  directed  the  method  of  prosecution  by  several  complaints 
instead  of  one. 11 

Drawing  Complaints.  —  He  is  entitled  to  fees  for  drawing  complaints  in  criminal 
cases,13  even  in  cases  where  the  accused  is  already  in  custody  under  process 


1.  Where  Counsel  Ought  to  Be  Heard.  —  Har- 
per v.  U.  S.,  21  Ct.  CI.  56;  Rand  v.  U.  S., 
36  Fed.  Rep.  671. 

2.  U.  S.  v.  Rand,  (C.  C.  A.)  S3  Fed.  Rep. 
348;  Rand  v.  U.  S.,  36  Fed.  Rep  671;  Rand 
v.  U.  S.,  48  Fed.  Rep.  357- 

3.  Continuance  of  Case.  —  Marvin  v.  U.  S.,  44 
Fed.  Rep.  405  ;  U.  S.  v.  Ewing,  140  U.  S.  142. 
See  also  McGourin  v.  U.  S.,  102  Fed.  Rep. 
553.  Compare  McKinistry  v.  U.  S.,  34  Fed. 
Rep.  211. 

4.  Where  Defendant  Waives  Examination.  — 

Goodrich  v.  U.  S.,  42  Fed.  Rep.  392. 

5.  Where  Waiver  Refused.  —  Van  Buren  v. 
U.  S.,  36  Fed.  Rep.  77. 

6.  For  Hearing  and  Deciding  on  Motions  for 
Bail  and  Sufficiency. — U.  S.  v.  Allred,  155  U. 
S.  591  ;  McGourin  v.  U.  S.,  102  Fed.  Rep.  553. 
But  not  where  a  bond  or  recognizance  was 
taken  after  a  final  commitment,  or  after  a 
defendant  has  given  bond  or  recognizance  for 
his  appearance.  Act  o'f  May  28,  1896,  §  21  ; 
U.  S.  v.  Jones,  134  U.  S.  483  ;  Faucett  v.  U.  S., 
26  Ct.  CI.  154. 

7.  Other  Cases.  —  He  is  entitled  to  per  diem 
fees  where  the  proceedings  consist  of  arraign- 
ment and  plea,  an  examination  of  witnesses, 
granting  a  continuance,  fixing  the  amount  of 
bail,  and  committing  the  prisoner  in  default  of 
bail.  McCafferty  v.  U.  S.,  26  Ct.  CI.  1  ;  Staf- 
ford v.  U.  S.,  25  Ct.  CI.  280  ;  Harper  v.  U.  S., 
21  Ct.  CI.  56;  Ives  v.  U.  S.,  24  Ct.  CI.  363. 

Where  an  affidavit  for  arrest  is  such  in  form 
and  substance  as  fairly  to  call  for  the  deliberate 
judgment  of  a  commissioner  whether  or  not  a 
criminal  violation  of  some  federal  enactment  is 
charged,  and  he,  in  good  faith,  holding  the 
presentment  sufficient,  proceeds  with  the  exam- 
ination, he  is  entitled  to  the  fees  allowed  by 
law  though  it  should  turn  out  that  his  decision 
was  erroneous.  Van  Buren  v,  U.  S.,  36  Fed. 
Rep.  77. 

A  Commissioner  Who  Is  Also  a  Clerk  is  enti- 
tled to  per  diem  charges  though  he  performs 
services  as  clerk  and  receives  compensation 
therefor  on  the  same  day.  Marvin  v.  U.  S., 
44  Fed.  Rep.  405  ;  Goodrich  v.  U.  S.,  42  Fed. 
Rep.  392;  Erwin  v.  U.  S.,  37  Fed.  Rep.  478. 

8.  Where  Not  Entitled  to  Fees.—  U.  S.  v.  Pat- 


terson, 150  U.  S.  65,  distinguishing  U.  S.  v. 
Jones,  134  U.  S.  483;  Ives  v.  U.  S.,  24  Ct.  CI. 
363;  McCafferty  v.  U.  S.,  26  Ct.  CI.  1. 

9.  Not  Entitled  to  Two  Per  Diem  Fees  on  Same 
Day.  —  McCafferty  v.  U.  S.,  26  Ct.  CI.  1  ;  Act 
of  May  28,  1896,  §  21. 

10.  Davies  v.  U.  S.,  23  Ct.  CI.  468. 

11.  Where  Separate  Fees  Allowed.  —  Crawford 
v.  U.  S.,  40  Fed.  Rep.  446. 

United  States  Commissioner's  Fees  as  Referee.  — 
A  United  States  commissioner  appointed  to 
perform  the  duties  of  a  referee  is  entitled  to 
three  dollars  per  day,  the  compensation  to 
masters  in  chancery,  for  services  of  a  like 
order,  and  not  to  the  fees  prescribed  by  the 
fee  bill  of  1853  for  attending  to  a  reference 
in  admiralty  in  pursuance  of  an  order  of  court. 
Crosby  v.  The  Prince  Albert,  6  Fed.  Cas.  No. 
3.4246- 

See  also  the  Act  of  May  28,  1896,  §  21  (29 
Stat.  L.  185),  providing  a  fee  for  attending  to 
a  reference  in  a  litigated  matter,  in  a  civil 
cause  at  law,  in  equity,  or  in  admiralty,  in 
pursuance  of  an  order  of  court,  three  dollars 
a  day. 

12.  For  Drawing  Complaints. —  The  Act  of  May 

28,  1896,  §  21  (29  Stat.  L.  184),  fixes  the  fee 
for  drawing  a  complaint,  with  oath  and  jurat 
to  same,  at  fifty  cents. 

Under  Rev.  Stat.  847. —  U.  S.  v.  McDermott, 
140  U.  S.  151  ;  U.  S.  v.  Ewing,  140  U.  S.  142; 
U.  S.  v.  Rand,  (C.  C.  A.)  53  Fed.  Rep.  348; 
Rand  v.  U.  S.,  36  Fed  Rep.  671,  38  Fed.  Rep. 
665  ;  Crawford  v.  U.  S.,  40  Fed.  Rep.  446 ; 
McKinstry  v.  U.  S.,  40  Fed.  Rep.  813,  reversing 
34  Fed.  Rep.  211;  Goodrich  v.  U.  S.,  42  Fed. 
Rep.  392;  Clough  v.  U.  S.,  47  Fed.  Rep.  791; 
Clough  v.  U.  S.,  55  Fed.  Rep.  921  ;  McCafferty 
v.  U.  S.,  26  Ct.  CI.  1 ;  Hallett  v.  U.  S.,  63  Fed. 
Rep.  817. 

Contra. —  Strong  v.  U.  S.,  34  Fed.  Rep.  17; 
Stafford  v.  U.  S.,  25  Ct.  CI.  280 ;  Faucett  v. 
U.  S.,  26  Ct.  CI.  154- 

As  to  the  allowance  of  fees  for  drawing  and 
copying  papers  under  U.  S.  Rev.  St.,  §  847, 
where  unnecessary  verbiage  was  alleged  by  the 
comptroller  of  the  treasury,  see  the  following 
cases:  U.  S.  v.  McDermott,  140  U.  S.  151; 
U.  S.  v.  Barber,  140  U.  S.  177;  Rand  v.  U.  S., 
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from  the  state  court.1 

For  Issuing  Warrants,  Mittimus  Writs,  and  Subpoenas.  — A  United  States  commis- 
sioner is  entitled  to  fees  lor  issuing  warrants,3  mittimus  writs,3  and  subpoenas.'* 

Other  Services.  —  The  statutes  provide  that  United  States  commissioners 
shall  be  paid  certain  fees  for  administering  oaths;5  for  taking  and  certifying 


36  Fed.  Rep.  671  ;  Crawford  v.  U.  S.,  40  Fed. 
Rep.  446 ;  Rand  v.  U.  S.,  48  Fed.  Rep.  357 ; 
Hallett  v.  U.  S.,  63  Fed.  Rep.  817;  Hirschbeck 
v.  U.JS.,  63  Fed.  Rep.  949;  McCafferty  v.  U.  S., 
26  Ct.  CI.  1 ;  Faucett  v.  U.  S.,  26  Ct.  CI.  154. 

Affidavit  lor  Warrant. —  Where  an  affidavit  is 
by  the  laws  of  the  state  necessary  to  the  issu- 
ance of  a  warrant,  the  commissioner  was  al- 
lowed a  fee  for  drawing  same,  as  for  drawing 
complaint.  In  re  Gourdin,  45  Fed.  Rep.  842, 
under  U.  S.  Rev.  St.,  §  10 14;  Ravesies  v.  U.  S., 

24  Ct.  CI.  224. 

Jurat.  —  Under  the  old  fee  bill  commissioners 
were  allowed  for  jurats  to  oaths  administered 
in  connection  with  the  complaint  fifteen  cents 
.each.  U.  S.  v.  McDermott,  140  U.  S.  151; 
U.  S.  v.  Barber,  140  U.  S.  164;  Clough  v.  U.  S., 
47  Fed.  Rep.  791. 

1.  U.  S.  v.  Rand,  (C.  C.  A.)  53  Fed.  Rep.  348. 

2.  For  Issuing  Warrants.  —  The  fee  is  sev- 
enty-five cents.    Act  of  May  28,  1896,  §  21. 

Under  Extradition  Treaties.  —  For  issuing  war- 
rants under  the  British  and  French  extradition 
treaties  the  fee  is  two  dollars.  Act  of  May  28, 
1896,  §  21. 

Under  Rev.  Stat.  847,  par.  7,  and  §  828,  par. 
1,  the  commissioner  was  entitled  to  a  fee  of 
one  dollar  for  issuing  a  warrant.  McKinistry 
v.  U.  S.,  34  Fed.  Rep.  211  ;  Hoyne  v.  U.  S.,  38 
Fed.  Rep.  542.  See  also  U.  S.  v.  Barber,  140 
U.  S.  164. 

In  a  Case  Where  There  Are  Several  Defendants, 
he  is  entitled  to  charge  for  more  than  one  war- 
rant. Goodrich  v.  U.  S.,  42  Fed.  Rep.  392. 
See  also  U.  S.  v.  Allred,  155  U.  S.  591. 

He  is  entitled  to  his  fee  for  a  warrant  in  the 
case  of  an  accused  person  who  was  not  ar- 
rested, having  left  the  state  for  another  country. 
Marvin  v.  U.  S.,  44  Fed.  Rep.  405. 

Several  Warrants  Against  Same  Person.  — 
Where,  under  the  instructions  of  the  district 
attorney,  he  issues  warrants  in  more  than  one 
suit  against  the  same  person  for  violation  of 
the  same  section  of  the  statute,  he  is  entitled  to 
fees  in  all  the  suits.  U.  S.  v.  Barber,  140  U. 
S.  177. 

When  a  Prisoner  Is  Transferred  from  State  to 
Federal  Custody,  a  new  warrant  is  necessary, 
and  the  commissioner  is  entitled  to  a  fee  there- 
for.   Rand  v.  U.  S.,  48  Fed.  Rep.  357. 

Approval  by  District  Attorney.  —  Under  Rule 
3,  District  Court  of  North  Carolina,  providing 
that  no  warrant  shall  issue  for  violations  of  the 
revenue  laws  except  in  cases  where  the  dis- 
trict attorney  indorses  his  approval  of  the 
prosecution  on  the  affidavit  or  complaint,  it  was 
held  that  an  indorsement  by  the  district  attor- 
ney that  "  the  commissioner  will  issue  the  war- 
rant if  in  his  opinion  there  is  reasonable 
grounds  to  believe  the  accused  guilty,"  was  a 
sufficient  comnliance  with  the  rule,  and  the 
commissioner  issuing  a  warrant  thereunder  was 
entitled  to  his  fee  therefor.    Churchill  v.  U.  S., 

25  Ct.  CI.  1  ;  Davies  v.  U.  S.,  23  Ct.  G.  468. 

3.  Mittimus  Writs. —  The  fee  for  a  mittimus 


is  one  dollar.  U.  S.  v.  Ewing,  140  U.  S.  142; 
U.  S.  v.  Barber,  140  U.  S.  177  ;  Clough  v.  U.  S., 
55  Fed.  Rep.  921 ;  Heyward  v.  U.  S.,  37  Fed. 
Rep.  764;  Hoyne  v.  U.  S.,  38  Fed.  Rep.  542; 
Act  of  May  28,  1896,  §  21,  29  Stat.  L.  184. 

In  Marvin  v.  U.  .S.,  44  Fed.  Rep.  405,  it  was 
held  that  the  first  warrant  of  the  commissioner, 
being  simply  to  arrest  and  bring  before  him,  he 
is  entitled  to  a  fee  for  a  mittimus  on  the  first 
continuance  if  the  prisoner  is  to  be  held. 

But  only  one  temporary  commitment  is  neces- 
sary to  hold  the  prisoner,  therefore  only  one 
fee  will  be  allowed.  McGourin  v.  U.  S.,  102 
Fed.  Rep.  553. 

And  so  in  Heyward  v.  U.  S.,  37  Fed.  Rep. 
764,  it  was  held  that  he  was  entitled  to  fees 
for  written  orders  of  commitments  and  dis- 
charge of  prisoners  necessarily  remaining  in 
the  custody  of  the  commissioner  over  night. 

Contra.  —  It  has  been  held  that  in  proceed- 
ings within  Rev.  St.,  §  1030,  a  commissioner  is 
not  entitled  to  fees  for  temporary  warrants  is- 
sued by  him  to  hold  prisoners  already  before 
him  on  proper  warrants  in  custody  during  ad- 
journments ;  it  being  the  marshal's  duty  to  hold 
the  prisoner  on  the  original  warrant  while  the 
examination  is  in  progress,  Gilbert  v.  U.  S., 
23  Ct.  CI.  218;  Faucett  v.  U.  S.,  26  Ct.  CI.  154, 
unless  the  necessity  of  such  temporary  commit- 
ment is  shown,  Davies  v.  U.  S.,  23  Ct.  CI.  468, 
unless  a  jailer  refuses  to  receive  the  prisoner 
without  a  warrant.  Faucett  v.  U.  S.,  26  Ct.  CI. 
154;  Stafford  v.  U.  S.,  25  Ct.  CI.  280;  Mc- 
Cafferty v.  U.  S.,  26  Ct.  CI.  1  ;  U.  S.  v.  Allred, 
155  U.  S.  591. 

4.  Subpoenas.  —  Twenty-five  cents  for  issuing 
a  subpoena  or  subpoenas  in  any  one  case,  with 
five  cents  for  each  necessary  witness  in  addi- 
tion to  the  first.  Act  of  May  28,  1896,  §  21 
(29  Stat.  L.  184).  For  former  law,  see  U.  S. 
Rev.  St.,  §§  847  and  828,  and  McKinistry  v.  U. 
S.,  34  Fed.  Rep.  211. 

For  Issuing  Two  Subpoenas  in  Same  Case. — 
A  commissioner  may  charge  for  issuing  two 
subpoenas  in  the  same  case,  where  the  witnesses 
reside  in  opposite  directions  and  have  to  be 
subpoenaed  by  different  officers.  Goodrich  v. 
U.  S.,  42  Fed.  Rep.  392,  following  Jones  v.  U. 
S..  39  Fed.  Rep.  410. 

Witnesses  Already  in  Attendance. —  The  com- 
missioner was  not  allowed  charges  for  addi- 
tional subpoenas  to  hold  witnesses  already  in 
attendance  on  adjournments  from  day  to  day. 
Davies  v.  U.  S.,  23  Ct.  CI.  468. 

5.  Fees  for  Administering  Oaths.  —  A  commis- 
sioner is  entitled  to  a  fee  of  ten  cents  for  each 
oath  administered  by  him.  U.  S.  v.  Barber, 
140  U.  S.  164;  Strong  v.  U.  S.,  34  Fed.  Rep. 
17:  McKinistry  v.  U.  S.,  40  Fed.  Rep.  813,  34 
Fed  Rep.  211  ;  Rand  v.  U.  S.,  36  Fed.  Rep.  671. 
See  also  U.  S.  v.  Allred,  155  U.  S.  591;  Mc- 
Gourin v.  U.  S.,  102  Fed.  Rep.  553. 

Under  the  Act  of  May  28,  1896,  §  25  (29 
Stat.  L.  184),  a  commissioner  is  allowed  for 
administering  an  oath  ten  cents,  except  for 
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depositions;1  for  entering  returns  of  warrants  and  subpoenas,8  process,3  or 
orders  of  continuance.4 

Making  Copies  of  Process.  —  Fees  are  allowed  for  making  copies  of  process  where 
preliminary  examinations  in  criminal  cases  have  been  had  and  the  accused 
held  to  bail,3  and  even  where  defendants  were  not  arrested  or  were  dis- 


oaths  to  witnesses  as  to  attendance  and  travel, 
fol  which  he  is  allowed  five  cents. 

Duplicate  Oaths.  —  A  commissioner  is  not  en- 
titled to  fees  for  administering  two  oaths  when 
duplicate  oaths  are  required.  Hirschbeck  v.  U. 
S.,  63  Fed., Rep.  949. 

Certificates  to  Oaths.  —  A  commissioner  is 
entitled  to  fees  for  certifying  to  oaths  officially 
taken  before  him.  Clough  v.  U.  S.,  55  Fed. 
Rep.  931. 

Oaths  to  Supervisors  of  Election.  —  It  was  held 
that,  under  Rev.  St.,  §  2031,  he  was  not  entitled 
to  fees  for  drawing  affidavits  qualifying  super- 
visors of  election,  though  he  performed  such 
services  at  the  request  of  the  chief  supervisor. 
Crawford  v.  U.  S.,  40  Fed.  Rep.  446.  See  also 
Bell  v.  U.  S.,  25  Ct.  CI.  26. 

But  in  Hoyne  v.  U.  S.,  27  Ct.  CI.  289,  it  was 
held  that  he  was  entitled  to  this  fee  under  Rev. 
St.,  §  2027,  requiring  United  States  commis- 
sioners to  forward  oaths  of  office  to  supervisors 
of  election. 

And  it  has  been  held  that  fees  will  be  allowed 
for  administering  the  oath  and  drawing  the  affi- 
davit and  the  jurat  to  affidavits  of  supervisors 
of  elections  that  they  had  actually  performed 
the  services,  where  the  attorney-general  re- 
quired commissioners'  affidavits  to  be  affixed  to 
pay-rolls  as  vouchers.  U.  S.  v.  McDermott,  140 
U.  S.  151  ;  Hallett  v.  U.  S.,  63  Fed.  Rep.  817. 

1.  Fees  for  Taking  and  Certifying  Depositions. 
—  Under  the  Act  of  May  28,  1896,  §  21,  for 
taking  and  certifying  depositions  in  civil  cases, 
ten  cents  per  folio ;  for  each  copy  of  the  same 
furnish  to  a  party  on  request,  ten  cents  per 
folio. 

Former  Statute.  —  For  such  depositions  a  fee 
of  twenty  cents  per  folio  was  formerly  allowed 
under  Rev.  St.,  §  847,  par.  5.  U.  S.  v.  Barber, 
140  U.  S.  164.  See  U.  S.  v.  Ewing,  140  U.  S. 
142. 

Jurats.  —  He  was  entitled  to  a  fee  of  fifteen 
cents  for  each  jurat  or  certificate  appended  to 
depositions  taken  by  him.  U.  S.  v.  Julian,  162 
U.  S.  324. 

Per  Diem  Not  Allowed.  —  The  commissioner's 

compensation  for  such  services  is  restricted  to 
the  foregoing  fees.  He  is  not  entitled  to  a  fee 
of  three  dollars  a  day  for  attendance  under 
section  847  for  such  services.  He  may  charge 
ten  cents  a  folio  for  each  copy  of  the  deposi- 
tions furnished  to  a  party  on  request,  but  this 
sum  is  not  taxable  as  costs,  and  should  be  paid 
by  the  party  requesting  it.  Tesla  Electric  Co. 
v.  Scott,  101  Fed.  Rep.  524. 

In  Alabama,  under  the  Code,  §§  4256,  4257, 
the  magistrate  is  required  to  reduce  to  writing 
the  testimony  of  the  complainant  and  witnesses, 
and  such  testimony  is  styled  a  deposition,  but 
it  is  not  a  deposition  within  the  meaning  of 
Rev.  St.,  §  847,  par.  5,  prescribing  a  fee  of 
twenty  cents  a  folio  "  for  taking  and  certifying 
depositions  to  file."  Strong  v.  U.  S.,  34  Fed. 
Rep.  17;  McKinstry  v.  U.  S.,  40  Fed.  Rep.  813, 
reversing  34  Fed.  Rep.  211. 


2.  Entering  Returns  of  Warrants  and  Subpoenas. 

—  Crawford  v.  U.  S.,  40  Fed.  Rep.  446 ;  In  re 
Gourdin,  45  Fed.  Rep.  842 ;  Rand  v.  U.  S.,  38 
Fed.  Rep.  665 ;  McDermott  v.  U.  S.,  40  Fed. 
Rep.  217;  Hallett  v.  U.  S.,  63  Fed.  Rep.  817; 
U.  S.  v.  Rand,  (C.  C.  A.)  53  Fed.  Rep.  348; 
Rand  v.  U.  S.,  48  Fed.  Rep.  357. 

Under  the  Act  of  May  28,  1896,  §  21  (29 
Stat,  at  L.,  p.  184),  the  fee  for  "entering  a  re- 
turn "  is  fifteen  cents. 

But  it  was  held  in  several  cases  prior  to  the 
Act  of  May  28,  1896,  that  a  commissioner  was 
not  entitled  to  fees  for  entering  the  returns  of 
warrants  and  subpoenas,  the  statutes  prescribing 
no  fees  therefor.  McKinistry  v.  U.  S.,  34  Fed. 
Rep.  211;  Strong  v.  U.  S.,  34  Fed.  Rep.  17; 
Stafford  v.  U.  S.,  25  Ct.  CI.  280 ;  Faucett  v. 
U.  S.,  26  Ct.  CI.  154. 

Accused  Already  in  Custody.  —  The  fee  for 
entering  the  return  of  the  warrant  is  allowable 
even  in  cases  where  the  accused  is  already  in 
custody  under  process  from  the  state  court. 
U.  S.  v.  Rand,  (C.  C.  A.)  53  Fed.  Rep.  348. 

Where  the  Warrant  Is  Returned  Unexecuted 
a  charge  will  not  be  allowed  for  entering  a  re- 
turn of  subpoenas.  Davies  v.  U.  S.,  23  Ct.  CI. 
468. 

3.  Entering  Return  of  Process. —  Clough  v.  U. 
S.,  55  Fed.  Rep.  921  ;  U.  S.  v.  Ewing,  140  U.  S. 
142;  Clough  v.  U.  S.,  47  Fed.  Rep.  791  ;  Good- 
rich v.  U.  S.,  42  Fed.  Rep.  392. 

Process  Not  Served.  —  Even  though  the 
process  was  not  served  the  commissioner  is  en- 
titled to  the  fee  for  entering  the  return.  Mc- 
Gourin  v.  U.  S.,  102  Fed.  Rep.  553. 

4.  Entering  Orders  of  Continuance.  —  Hallett 
v.  U.  S.,  63  Fed.  Rep.  817;  McGourin  v.  U.  S., 
102  Fed.  Rep.  553. 

5.  Making  Copies  of  Process. —  Rev.  St.,  § 
1014;  U.  S.  v.  Barber,  140  U.  S.  164;  Clough 
v.  U.  S.,  55  Fed.  Rep.  921  ;  U.  S.  v.  Dundy, 
(C.  C.  A.)  76  Fed.  Rep.  355;  Strong  v.  U.  S., 
34  Fed.  Rep.  17;  McKinistry  v.  U.  S.,  34  Fed. 
Rep.  211. 

Under  the  Act  of  May  28,  1896,  §  21,  the 
commissioner  is  allowed  for  transcripts  of  pro- 
ceedings when  required  by  order  of  the  court 
and  transmission  of  original  papers  to  court, 
sixty  cents ;  copy  of  warrant  of  arrest,  with 
certificate  to  same,  when  defendant  is  held  for 
court  and  the  original  papers  are  not  sent  to 
court,  forty  cents. 

In  Connecticut  where  commissioners  are  re- 
quired to  conform  to  the  state  practice,  a  com- 
missioner is  entitled  to  charge  for  copies  of 
subpoenas,  warrants  of  arrest,  and  complaints 
as  the  clerk  of  the  state  court  would  be  entitled 
to  do.    Marvin  v.  U.  S.,  114  Fed.  Rep.  225. 

What  Copies  of  Process  Include.  —  Copies  of 
the  process  have  been  held  to  signify  only  the 
warrant  or  writ  by  which  the  accused  is  brought 
to  answer  the  charge  prepared  against  him,  and 
no  charges  for  other  papers  is  allowed.  Mc- 
Kinistry v.  U.  S.,  34  Fed.  Rep.  211. 

But  in  McGourin  v.  U.  S.,  102  Fed.  Rep.  553, 
19S  Volume  XXIX. 


Compensation  UNITED  ST  A  TES  COMMISSIONERS.  and  Accounts. 


charged,  the  court  having  entered  .an  order  directing  the  return  of  copies  of 
all  papers.1 

Drawing  Recognizances,  Taking  Acknowledgments,  etc.  —  The  statutes  prescribe  the 
fees  which  United  States  commissioners  shall  be  allowed  for  drawing  recog- 
nizances of  witnesses,2  bail  bonds,3  taking  acknowledgments  of  bail  bonds,4 


it  was  held  that  when  a  commissioner  issued  a 
subpoena  under  a  rule  of  the  court  it  is  the 
process  of  the  court  and  he  is  entitled  to  fees 
for  copying  it,  at  the  rate  of  ten  cents  per 
folio. 

Copies  Unauthorized  or  Not  Required.  —  Fees 
for  a  copy  of  a  mittimus  were  disallowed  where 
the  record  showed  the  copy  was  unnecessary ; 
and  copies  of  recognizances  of  witnesses  are 
not  authorized  under  section  1014,  which  re- 
quires the  originals  to  be  sent  up.  Marvin  v. 
U.  S.,  114  Fed.  Rep.  225. 

Return  of  Original  Papers.  —  Several  cases 
hold  that  where  a  commissioner  returns  the 
original  papers,  especially  when  this  is  required 
by  rule  of  court,  he  is  still  entitled  to  fees  for 
copies  thereof,  under  Rev.  St.,  §  1014.  Rave- 
sies  v.  U.  S.,  23  Ct.  CI.  299 ;  Churchill  v.  U.  S., 
25  Ct.  CI.  1  ;  Stafford  v.  U.  S.,  25  Ct.  CL 
280. 

And  when,  instead  of  a  full  transcript,  he  re- 
turns the  original  papers  with  a  short  state- 
ment indorsed  on  the  complaint  showing  what 
action  was  taken,  he  is  entitled  to  a  fee  of 
fifteen  cents  per  folio  for  the  indorsement. 
Crawford  v.  U.  S.,  40  Fed.  Rep.  446. 

Transcript  of  Docket.  —  He  has  been  held  en- 
titled to  fees  for  transcripts  of  his  docket  en- 
tries where  they  are  necessary  to  make  the 
copies  of  the  process  of  recognizance  intel- 
ligible, and  there  being  no  specific  provision  by 
Act  of  Congress,  he  should  receive  the  fees 
allowed  by  the  state  statute.  Hoyne  v.  U.  S., 
38  Fed.  Rep.  542. 

And  where  he  makes  a  transcript  of  the 
docket  under  the  temporary  order  of  the  Cir- 
cuit Court,  he  is  entitled  to  a  fee  therefor. 
Heyward  v.  TJ.  S„  37  Fed.  Rep.  764. 

1.  Accused  discharged  or  Not  Arrested.  —  Hal- 
lett  v.  U.  S.,  63  Fed.  Rep.  817. 

But  in  the  ordinary  case  a  commissioner  will 
not  be  allowed  charges  for  copies  of  process 
where  defendants  were  not  held  to  appear  for 
trial.    Davies  v.  U.  S.,  23  Ct.  CI.  468. 

2.  Drawing  Recognizances  of  Witnesses.  — 
Under  the  Act  of  May  28,  1896,  §  21  (29  Stat, 
at  L.  184),  for  recognizance  of  all  witnesses  in 
a  case,  when  the  defendant  or  defendants  are 
held  for  court,  fifty  cents. 

Rev.  St.,  §  847,  allowed  commissioners  fees 
"  for  issuing  any  warrant  or  writ  and  for  any 
other  service,  the  same  compensation  as  is 
allowed  to  clerks  for  like  services."  Rand  v. 
U.  S.,  36  Fed.  Rep.  671  ;  Goodrich  v.  U.  S.,  42 
Fed.  Rep.  392.  See  also  Hallett  v.  U.  S.,  63 
Fed.  Rep.  817. 

Separate  Recognizances  of  Witnesses.  —  For 
law  under  Rev.  St.,  §  847,  see  Davies  v.  U.  S., 
23  Ct.  CI.  468;  Rand  v.  U.  S.,  48  Fed.  Rep. 
357;  Hallett  v.  U.  S.,  63  Fed.  Rep.  817. 

On  Adjournments  from  Day  to  Day.  —  Under 
Rev.  St.,  §  1014,  and  Rev.  St.  Me.,  c.  133,  §  10, 
a  commissioner  is  entitled  to  a  fee  for  draw- 
ing recognizances  on  adjournments  from  day  to 
day.    U.  S.  v.  Rand,  (C.  C.  A.)  S3  Fed.  Rep. 


348,  affirming  Rand  v,  U.  S.,  36  Fed.  Rep.  671, 
and  Rand  v.  U.  S.,  48  Fed.  Rep.  357. 

In  Marvin  v.  U.  S.,  44  Fed.  Rep.  405,  it  was 
held  that  a  commissioner  was  entitled  to  a  fee 
for  recognizances  for  appearance  on  a  future 
day  before  him  only  where  justices  of  the  peace 
of  the  state  in  which  the  federal  court  is 
held  have  power  to  take  such  recognizances. 
Hallett  v.  U.  S.,  63  Fed.  Rep.  817,  is  to  the 
same  effect. 

Where  there  is  no  such  power  he  could  only 
charge  for  taking  recognizances  of  witnesses 
to  appear  before  the  court  which  has  cognizance 
of  the  offense.  Hallett  v.  U.  S.,  63  Fed.  Rep. 
817. 

Adjournment  from  Day  to  Day.  —  Witnesses 
are  bound  by  their  original  subpoenas  and  fees 
will  not  be  allowed  for  drawing  recognizances 
for  witnesses  where  the  examination  was  ad- 
journed from  day  to  day.  Davies  v.  U.  S.,  23 
Ct.  CI.  468. 

3.  Drawing  Bail  Bonds.  —  The  old  fee  for 

drawing  bond  was  at  the  rate  of  fifteen  cents 
a  folio.  Rev.  St.,  §§  828,  847;  Strong  v.  U.  S., 
34  Fed.  Rep.  17;  McKinistry  v.  U.  S.,  34  Fed. 
Rep.  211. 

When  a  bond  is  taken  for  defendant's  appear- 
ance a  charge  for  a  recognizance  will  be  dis- 
allowed as  unnecessary.  Stafford  v.  U.  S.,  25 
Ct.  CI.  290. 

4.  Acknowledgment  of  Bail  Bonds.  —  It  was 

held  that  a  commissioner  was  not  entitled  to 
fees  for  taking  acknowledgments  of  bail  bonds, 
because  the  acknowledgments  authorized  by 
Rev.  St.,  §  847,  had  no  reference  to  bail  bonds. 
Strong  v.  U.  S.,  34  Fed.  Rep.  17;  McKinistry 
v.  U.  S.,  34  Fed.  Rep.  211;  Stafford  v.  U.  S., 
25  Ct.  CI.  280 ;  Cooper  v.  U.  S.,  25  Ct.  CI.  346  ; 
Heyward  v.  U.  S.,  37  Fed.  Rep.  764.  As  to 
the  present  law,  see  Act  May  28,  1896,  §  21. 

Recognizances.  —  Commissioners  were  en- 
titled to  the  fees  of  twenty-five  cents  for  taking 
acknowledgments  on  recognizances.  In  re 
Gourdin,  45  Fed.  Rep.  842 ;  U.  S.  v.  Ewing, 
140  U.  S.  142;  U.  S.  v.  Barber,  140  U.  S.  164, 
177;  Goodrich  v.  U.  S.,  42  Fed.  Rep.  392; 
Hallett  v.  U.  S.,  63  Fed.  Rep.  817;  McKinstry 
v.  U.  S.,  40  Fed.  Rep.  813. 

The  fee  is  limited  to  one  acknowledgment 
fee  for  the  principal  and  surety,  in  a  defend- 
ant's recognizance,  and  not  to  a  separate  fee 
for  each  acknowledgment.  U.  S.  v.  Ewing, 
140  U.  S.  142;  U.  S.  v.  Barber,  140  U.  S.  177; 
U.  S.  v.  Hall,  147  U.  S.  691  ;  Heyward  v.  U.  S., 
37  Fed.  Rep.  764;  Clough  v.  U.  S.,  47  Fed. 
Rep.  791  ;  Clough  v.  U.  S.,  55  Fed.  Rep.  921  ; 
Hallett  -v.  U.  S.,  63  Fed.  Rep.  817;  U.  S.  v. 
Barber,  140  U.  S.  164.  But  see  contra,  Rand 
v.  U.  S.,  36  Fed.  Rep.  671  ;  Crawford  v.  U.  S., 
40  Fed.  Rep.  446 ;  Marvin  v.  U.  S.,  44  Fed. 
Rep.  405 ;  McCafferty  v.  U.  S.,  26  Ct.  CI.  1 ; 
Faucett  v.  U.  S.,  26  Ct.  CI.  154. 

In  U.  S.  v.  Hall,  147  U.  S.  691,  it  was  said 
that  if,  for  any  reason,  it  was  necessary  to 
take  the  acknowledgments  separately,  that  fact 
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and  the  justification  of  the  sureties  thereto.1 

Orders  for  Payment  of  witnesses.  —  Commissioners  are  allowed  fees  for  certificates 
or  orders  issued  to  witnesses  for  their  attendance  fees.2 

Docket  Fees.  —  Prior  to  1886,  it  was  decided  that  a  commissioner  was  entitled 
to  a  docket  fee,  at  least  where  an  order  of  court  required  him  to  keep  a 
docket.3  But  the  Act  of  Congress  of  August  4,  1886,  making  an  appropriation 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year,  including  fees  of 
commissioners,  and  providing  that  commissioners  should  receive  no  docket 
fees,  was  held,  in  a  number  of  cases,  not  merely  to  except  payment  of  such 
fees  out  of  the  appropriation,  but  to  abolish  them  altogether.4 


should  have  been  made  to  appear  and  the  bur- 
den of  proof  was  on  the  plaintiff. 

Certificate  of  Acknowledgment. —  He  is  not 
entitled  to  a  fee  for  a  certificate  affixed  to  an 
acknowledgment  where  he  has  been  allowed  a 
fee  for  the  acknowledgment.  Bell  v.  U.  S., 
28  Ct.  CI.  65. 

1.  Justification  of  Sureties. —  For  drawing  the 
bond  of  a  defendant  and  taking  the  acknowledg- 
ment of  the  same,  and  the  justification  of  the 
sureties,  a  fee  of  seventy-five  cents  is  allowed. 
Act  of  May  28,  1896,  §  21. 

2.  Orders  for  Payment  of  Witnesses.  —  Under 
the  Act  of  May  28,  1896,  for  order  in  duplicate 
to  pay  all  witnesses  in  a  case ;  for  first  wit- 
ness, thirty  cents,  and  for  each  additional 
witness,  five  cents ;  and  for  witnesses'  oaths  as 
to  mileage  and  attendance,  five  cents.  Clough 
v.  U.  S.,  55  Fed.  Rep.  921. 

Under  Rev.  St.,  §§  847,  828,  a  commissioner 
was  entitled  to  fifteen  cents  a  folio  for  each 
certificate  or  order.  Strong  v.  U.  S.,  34  Fed. 
Rep.  17;  McKinistry  v.  U.  S.,  34  Fed.  Rep. 
211  ;  U.  S.  v.  Barber,  140  U.  S.  164;  Clough  v. 
U.  S.,  55  Fed.  Rep.  921. 

But  in  Hirschbeck  v.  U.  S.,  63  Fed.  Rep. 
949,  it  was  held  that  he  was  not  entitled  to 
charge  for  triplicate  orders.  See  also  Davies 
v.  U.  S.,  23  Ct.  CI.  468. 

He  is  entitled  to  a  charge  for  making  out 
'witnesses'  pay-rolls  for  marshals'  use.  U.  S. 
v.  Barber,  140  U.  S.  164 ;  Stafford  v.  U.  S.,  25 
Ct.  CI.  280.  But  see  contra,  Marvin  v.  U.  S., 
114  Fed.  Rep.  225,  where  it  was  held  that  this 
requirement  was  fulfilled  by  sending  a  copy  of 
the  subpcenas  with  the  officer's  return. 

3.  Docket  Fees  Before  1886.  —  Wallace  v.  U. 
S.,  20  Ct.  CI.  273,  affirmed  U.  S.  v.  Wallace, 
116  U.  S.  398;  Spann  v.  U.  S.,  21  Ct.  CI.  267. 

4.  Act  1886  Held  to  Abolish  Docket  Fees.  — 
U.  S.  v.  Ewing,  140  U.  S.  142;  U.  S.  v.  Mc- 
Dermott,  140  U.  S.  151  ;  U.  S.  v.  Hall,  147 
U.  S.  691;  Strong  v.  U.  S.,  34  Fed.  Rep.  17; 
Heyward  v.  U.  S.,  37  Fed.  Rep.  764  ;  Crawford 
v.  U.  S.,  40  Fed.  Rep.  446 ;  McKinstry  v.  U.  S., 
40  Fed.  Rep.  813;  Goodrich  v.  U.  S.,  42  Fed. 
Rep.  392 ;  Marvin  v.  U.  S.,  44  Fed.  Rep.  405  ; 
Clough  v.  U.  S.,  47  Fed.  Rep.  791  ;  Clough  v. 
U.  S.,  55  Fed.  Rep.  921  ;  Faris  v.  U.  S.,  23 
Ct.  CI.  374,  where  it  was  pointed  out  that  the 
Act  of  Congress  evidently  followed  on  and 
had  the  intention  of  overturning  the  effect  of 
the  decision  in  U.  S.  v.  Wallace,  116  U.  S.  398; 
Thornley  v.  U.  S.,  37  Fed.  Rep.  765.  See  also 
Hallett  v.  U.  S.,  63  Fed.  Rep.  817. 

But  the  following  cases  hold  that  the  Act 
of  1886  did  not  take  away  the  right  to  charge 
the  fees,  but  merely  prohibited  the  application 


thereto  of  any  of  the  funds  appropriated  by 
the  act.  Bell  v.  U.  S.,  35  Fed.  Rep.  889; 
Rand  v.  U.  S.,  36  Fed.  Rep.  671  ;  U.  S.  v. 
Rand,  (C.  C.  A.)  53  Fed.  Rep.  348;  Hoyne  v. 
U.  S.,  38  Fed.  Rep.  542;  Phillips  v.  U.  S.,  33 
Fed.  Rep.  164;  McDermott  v.  U.  S.,  40  Fed. 
Rep.  217;  Gilbert  v.  U.  S.,  35  Ct.  CI.  573; 
Rand  v.  U.  S.,  38  Fed.  Rep.  665. 

Act  Not  Retroactive.  —  It  has  been  held  that 
the  Act  of  Congress  of  Aug.  4,  1886,  is  not 
retroactive  and  does  not  apply  to  docket  fees 
earned  before  its  passage.  U.  S.  v.  Rand, 
(C.  C.  A.)  53  Fed.  Rep.  348;  Thornley  v. 
U  S.,  37  Fed.  Rep.  765 ;  Rand  v.  U.  S.,  48 
Fed.  Rep.  357;  Gardner  v.  U.  S.,  25  Ct.  CI. 
24.  See  also  Knox  v.  U.  S.,  23  Ct.  CI.  368, 
and  Cass  v.  U.  S.,  24  Ct.  CI.  118. 

The  following  cases  holding  that  a  commis- 
sioner is  entitled  to  docket  fees,  though  de- 
cided subsequent  to  the  Act  of  1886,  are  con- 
cerned with  fees  incurred  prior  to  1886.  Cass 
v.  U.  S.,  24  Ct.  CI.  118;  Morgan  v.  U.  S.,  24 
Ct.  CI.  481  ;  Knox  v.  U.  S.,  23  Ct.  CI.  367. 

Where  a  commissioner's  fees  for  keeping  a 
docket  had  been  disallowed  by  the  comptroller 
of  the  treasury,  although  the  Circuit  Court  had 
issued  an  order  providing  for  the  keeping  of 
such  a  docket,  it  was  held  that  no  duty  was 
imposed  upon  the  commissioner  to  exhibit  his 
docket  for  inspection  by  the  agent  of  the  de- 
partment of  justice  in  the  absence  of  any  pro- 
vision for  fees  for  keeping  the  docket.  In  re 
Rand,  18  Fed.  Rep.  99. 

In  U.  S.  v.  Allred,  155  U.  S.  591,  docket  fees 
incurred  since  the  passage  of  the  Act  of  1886 
were  allowed  where  they  were  required  by  rule 
of  court,  and  in  Gilbert  v.  U.  S.,  35  Ct.  CI. 
573,  it  was  held  that  docket  fees  were  not  for- 
bidden by  the  act,  and  were  allowable  inde- 
pendently of  any  rule  or  order  of  a  court 
requiring  a  commissioner  to  keep  a  docket  if 
the  court  subsequently  approved  thereof. 

By  the  Act  of  May  28,  1896,  §  21,  29  Stat. 
L.,  p.  184,  commissioners  must  keep  a  com- 
plete record  of  all  proceedings  before  them  in 
criminal  cases,  to  be  delivered  and  preserved 
by  the  clerk  of  the  District  Court  for  his  dis- 
trict on  the  death,  resignation,  removal,  or  ex- 
piration of  term  of  the  commissioners,  for 
which  record  they  shall  receive  no  compensa- 
tion. 

Notwithstanding  the  Act  of  May  28,  1896, 
§  21,  a  commissioner,  where  required  by  the 
rules  of  the  District  Court  to  keep  a  docket  in 
criminal  cases,  is  entitled  to  his  statutory  fees 
therefor.  U.  S.  v.  McGourin,  (C.  C.  A.)  106 
Fed.  Rep.  288.  Each  separate  entry  to  be 
treated  as  a  separate  folio,  although  the  entries 
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Filing  Papers.  —  No  provision  is  made  by  the  Act  of  1896  for  a  fee  for  filing 
papers. 1 

3.  Approval  and  Payment.  —  The  accounts  of  commissioners  must  be  veri- 
fied by  oath  and  submitted  for  approval  in  open  court  by  the  district  attorney,3 
and  the  court's  approval  is  prima  facie  evidence  of  the  correctness  of  the 
items  therein  charged.3    But  the  approval  of  the  court  is  not  a  prerequisite  to 

relate  to  the  same  case  and  are  entered  under 
the  same  caption.  McGourin  v.  U.  S.,  102 
Fed.  Rep.  553. 

1.  See  Act  of  May  28,  1896,  §  21. 

Filing  Complaints.  —  Under  Rev.  St.,  §§  847, 
828,  a  commissioner  was  entitled  to  a  fee  of 
ten  cents  for  filing  a  complaint  in  a  criminal 
prosecution.  Strong  v.  U.  S.,  34  Fed.  Rep. 
17;  McKinistry  v.  U.  S.,  34  Fed.  Rep.  211; 
U.  S.  v.  Rand,  (C.  C.  A.)  53  Fed.  Rep.  348; 
U.  S.  v.  Barber,  140  U.  S.  164;  Clough  v. 
U.  S.,  47  Fed.  Rep.  791  ;  Rand  v.  U.  S.,  48 
Fed.  Rep.  357;  In  re  Gourdin,  45  Fed.  Rep. 
842,  the  case  last  cited  holding  that  where  affi- 
davits are,  by  the  laws  of,  the  state,  necessary 
to  the  issuance  of  warrants,  commissioners  are 
entitled  to  fees  for  filing  them  as  complaints. 

The  Act  of  March  3,  1893  (27  Stat,  at  L. 
609),  requires  the  commissioner  issuing  a  war- 
rant for  arrest  to  attach  thereto  a  certified  copy 
of  the  complaint ;  and  the  return  of  the  war- 
rant, upon  arrest  made,  with  a  copy  of  the 
complaint  attached  confers  jurisdiction  upon 
the  officers  to  whom  it  is  returned.  A  commis- 
sioner has  no  right,  on  such  return,  to  detach 
the  copy  from  the  warrant  and  charge  fees 
for  filing  the  copy  of  the  complaint.  U.  S.  v. 
McGourin,  (C.  C.  A.)  106  Fed.  Rep.  288, 
overruling  McGourin  v.  U.  S.,  102  Fed.  Rep. 


553- 

Filing  Warrants.  —  U.  S.  v.  Rand,  (C.  C.  A.) 
S3  Fed.  Rep.  348 ;  Strong  v.  U.  S.,  34  Fed. 
Rep.  17;  Rand  v.  U.  S.,  48  Fed.  Rep.  357; 
McKinistry  v,  U.  S.,  34  Fed.  Rep.  211;  U.  S. 
v.  Barber,  140  U.  S.  164. 

Subpoenas.  —  Strong  v.  U.  S.,  34  Fed.  Rep.  17; 
McKinistry  v.  U.  S.,  34  Fed.  Rep.  211;  U.  S. 
v.  Barber,  140  U.  S.  164. 

Process.  —  The  following  cases  allow  a  fee 
for  filing  process:  U.  S.  v.  Ewing,  140  U.  S. 
142;  Clough  v.  U.  S.,  47  Fed.  Rep.  791  ;  Clough 
v.  U.  S.,  ss  Fed.  Rep.  921  ;  although  no  ser- 
vice has  been  effected,  McGourin  v.  U.  S., 
102  Fed.  Rep.  553. 

Depositions.  —  Depositions  taken  on  the  ex- 
amination, under  Rev.  St.,  §  849,  not  being 
necessarily  papers  within  the  meaning  of  Rev. 
St..  §  828,  allowing  a  fee  "  for  filing  and  enter- 
ing every  paper,"  a  charge  for  filing  such 
depositions  will  not  be  allowed.  U.  S.  v. 
Barber,  140  U.  S.  164. 

Bail  Bonds.  —  A  commissioner,  not  being  re- 
quired by  law  to  file  bail  bonds,  is  not  entitled 
to  a  fee  therefor.  McKinistry  v.  U.  S.,  34 
Fed.  Rep.  211;  Crawford  v.  U.  S„  40  Fed. 
Rep.  446 ;  Stafford  v.  U.  S.,  25  Ct.  CI.  280. 

For  Affixing  Seal  to  Warrants,  etc.  —  In 
Clough  v.  U.  S.,  47  Fed.  Rep.  791,  a  commis- 
sioner was  allowed  a  fee  of  twenty  cents  for 
affixing  his  seal  to  warrants,  mittimus  writs, 
etc.,  for  the  reason  that  in  Tennessee  the  seal 
of  the  magistrate  is  necessary  to  validate  his 
warrant  or  mittimus.  But  in  U.  S.  v.  Clough, 
(C.  C.  A.)  ss  Fed.  Rep.  373,  and  Clough,  v. 


U.  S.,  55  Fed.  Rep.  921,  this  fee  was  disallowed 
as  being  covered  by  his  fee  for  issuing  the 
warrants  or  writs. 

Monthly  Report  of  Cases.  —  A  commissioner 
was  held  to  be  entitled  to  compensation  for  a 
monthly  report  in  duplicate  of  all  cases  in- 
stituted or  examined  before  him  during  the 
month,  at  the  rate  of  fifteen  cents  a  folio.  Mc- 
Kinistry v.  U.  S.,  34  Fed.  Rep.  211. 

For  Arraigning  Parties.  —  A  commissioner  is 
not  entitled  to  fees  for  arraigning  parties 
brought  before  him  charged  with  crime,  an 
arraignment  being  extra-judicial.  Hirschbeck 
v.  U.  S.,  63  Fed.  Rep.  949. 

Making  Report  of  Testimony.  —  A  commis- 
sioner is  not  entitled  to  fees  for  making  a 
report  of  testimony  of  witnesses  to  the  district 
attorney.  Gilbert  v.  U.  S.,  23  Ct.  CI.  218; 
Faucett  v.  U.  S.,  26  Ct.  CI.  154.  But  it  has 
been  allowed  where  it  is  done  according  to  the 
practice  in  the  state,  under  Rev.  St.,  §  1014. 
Stafford  v.  U.  S.,  25  Ct.  CI.  280. 

Preparing  Affidavits.  —  A  commissioner  is  not 
entitled  to  fees  for  the  preparation  of  affidavits 
to  facilitate  the  discharge  of  the  duties  of  the 
district  attorney,  that  being  no  part  of  his 
duty,  Ravesies  v.  U.  S.,  23  Ct.  CI.  299.  Nor 
for  making  triplicate,  instead  of  duplicate,  affi- 
davits to  the  accounts  of  special  deputy  mar- 
shals.    Hirschbeck  v.  U.  S.,  63  Fed.  Rep.  949. 

Order  for  Liberation,  —  Where  a  prisoner  is 
committed  to  jail  by  a  commissioner  for  want 
of  bail,  and  afterwards  gives  bail,  the  commis- 
sioner is  entitled  to  a  fee  for  a  written  order 
to  the  jailer  to  liberate  the  prisoner.  U.  S.  v. 
Dundy,  (C.  C.  A.)  76  Fed.  Rep.  355. 

2.  Verification  and  Approval  of  Accounts.  — 
The  law  in  regard  to  the  submission  of  com- 
missioners' accounts  to  the  Circuit  or  District 
Court  for  approval,  and  the  duties  of  the 
courts  in  approving  the  accounts  of  commis- 
sioners, is  contained  in  Act  of  Feb.  22,  1875 
(18  Stat,  at  L.  333),  which  provides:  "  United 
States  commissioners  shall  forward  their  ac- 
counts, duly  verified  by  oath,  to  the  district 
attorneys  of  their  respective  districts,  by  whom 
they  shall  be  submitted  for  approval  in  open 
court,  and  the  court  shall  pass  upon  the  same 
in  the  manner  aforesaid.  *  *  *  Nothing 
contained  in  this  act  shall  be  deemed  in  any 
wise  to  diminish  or  affect  the  right  of  revision 
of  the  accounts  to  which  this  act  applies  by 
the  accounting  officers  of  the  treasury,  as  exer- 
cised under  the  laws  now  in  force." 

Limitation.  —  A  commissioner  cannot  main- 
tain a  suit  against  the  government  to  collect 
fees  due  him,  unless  his  petition  is  filed  within 
six  years  of  the  time  when  the  last  item  of 
service  charged  for  was  rendered.  Patterson 
v.  U.  S.,  21  Ct.  CI.  322;  Knox  v.  U.  S.,  23  Ct. 
CI.  367;  Phillips  v.  U.  S.,  33  Fed.  Rep.  164. 

3.  Approval  Prima  Facie  Evidence  of  Correctness, 
and  in  the  absence  of  clear  and  unequivocal 
proof  of  mistake  on  the  part  of  the  court  is 
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payment,  and  if  the  commissioner  verifies  and  presents  his  accounts,  as 
required  by  law,  and  the  court  declines  to  act  on  them,  he  may  maintain  action 
in  the  Court  of  Claims,  and  is  not  obliged  to  resort  to  mandamus  to  compel 
the  court  to  act  upon  the  account.1 


conclusive.  U.  S.  v.  Jones,  134  U.  S.  483; 
U.  S.  v.  Ewing,  140  U.  S.  142;  U.  S.  v.  Allred, 
155  U.  S.  591;  McGourin  v.  U.  S.,  102  Fed. 
Rep.  553  ;  U.  S.  v.  McGourin,  (C.  C.  A.)  106 
Fed.  Rep.  288;  Faucett  v.  U.  S.,  26  Ct.  CI. 
154.  See  also  Davies  v.  U.  S.,  23  Ct.  CI. 
468. 

Hence  a  commissioner  was  held  entitled  to 
fees  for  drawing  orders,  etc.,  in  excess  of  the 
number  of  folios  allowed  by  the  accounting  offi- 
cers, where  bis  account  had  been  approved  by 
the  court,  McCafferty  v.  U.  S.,  26  Ct.  CI.  1  ; 
Faucett  v.  U.  S.,  26  Ct.  CI.  154;  U.  S.  v. 
Barber,  140  U.  S.  177;  and  where  it  was  not 
shown  that  the  charges  were  excessive.  Mc- 
Gourin v.  U.  S.,  102  Fed.  Rep.  553. 

May  Be  Rebutted.  —  This  prima  facie  evi- 
dence may  be  rebutted  by  either  party  when 
the  account  is  reviewed,  either  in  the  treasury 
department  or  by  the  court  of  claims,  in  a  suit 
brought  upon  it.  Turner  v.  U.  S.,  19  Ct.  CI. 
629. 

Approval  Subject  to  Revision  on  Merits.  —  It 

may  be  remarked  that  the  accounting  officers  of 
the  treasury,  under  the  direction  of  the  comp- 
troller, are  undoubtedly  empowered  to  revise 
the  accounts  of  the  district  attorneys,  marshals, 
commissioners,  and  clerks  of  the  courts  of  the 
United  States,  and  to  reject  items  in  these  ac- 
counts that  have  been  audited  and  passed  by 
the  district  judges  of  the  United  States.  In 
passing  upon  the  accounts  of  these  officers  the 
judges  act  merely  in  a  ministerial  capacity. 
Theif  allowances  of  such  accounts  are  not 
judicial  judgments,  reversible  only  on  judicial 
appeal.  They  are  but  little  more  than  certifi- 
cates of  the  regularity  and  genuineness  of  the 
accounts  and  vouchers,  and  are  made  by  express 
law  (§  846,  Rev.  St.)  "subject  to  revision 
upon  their  merits  "  by  the  appropriate  account- 
ing officers  of  the  treasury.  U.  S.  v.  Ralston, 
17  Fed.  Rep.  895.  See  also  Turner  v.  U.  S., 
19  Ct.  CI.  629. 

Does  Not  Apply  Where  Legality  of  Charges  in 
Question.  —  But  the  approval  by  the  court  of  a 
commissioner's  accounts,  though  prima  facie 
evidence  of  their  correctness,  does  not  apply 
where  the  commissioner  clearly  acted  without 
authority  of  law.  Hallett  v.  U.  S.,  63  Fed. 
Rep.  817.  See  also  U.  S.  v.  McGourin,  (C.  C. 
A.)  106  Fed.  Rep.  288. 

The  approval  of  the  court  does  not  establish 
the  accuracy  of  the  commissioner's  account, 
nor  take  it  as  an  account  out  of  the  supervision 
of  the  accounting  officers,  whose  duty  still  re- 
mains to  examine  it,  revise  it,  verify  its  cal- 
culation, scrutinize  its  vouchers,  and  ascertain 
its  true  amount,  and  the  approval  of  the  court 
will  not  render  the  government  liable  for  a 
service  or  expenditure  not  authorized  by  law. 
Dennison  v.  U.  S.,  25  Ct.  CI.  304. 

The  approval  of  a  United  States  commis- 
sioner's account  by  a  Circuit  or  District  Court 
merely  determines  the  fact  that  the  services 
were  rendered,  and  it  is  the  duty  of  another 


tribunal  into  which  the  account  is  brought  to 
pass  on  the  legality  of  every  contested  item ; 
and  this  term  "  legality  "  extends  to  every  ques- 
tion which  can  be  raised  concerning  the  right 
of  such  officer  to  recover.  Zabriskie  v.  U.  S., 
29  Ct.  CI.  188. 

1.  Where  Court  Refuses  to  Act,  Commissioner 
May  Bring  Action. —  U.  S.  v.  Knox,  128  U.  S. 
230;  Southworth  v.  U.  S.,  151  U.  S.  179;  Knox 
v.  U.  S.,  23  Ct.  CI.  367. 

But  the  refusal  of  the  court  to  approve  an 
account  may  be  a  matter  for  consideration  in 
respect  to  the  good  faith  of  the  transaction. 
Southworth  v.  U.  S.,  151  U.  S.  179. 

Jurisdiction.  —  Although  the  Act  of  March  3, 
1887,  giving  Circuit  and  District  Courts  con- 
current jurisdiction  of  claims  against  the 
United  States,  excepts  claims  which  have  here- 
tofore been  rejected  or  reported  on  adversely 
by  any  court  or  commission  authorized  to 
hear  and  determine  the  same,  and  Rev.  St., 
§  191,  provides  that  the  balances  which  may 
from  time  to  time  be  certified  to  the  heads  of 
departments  by  the  comptrollers  of  the  treasury 
upon  the  settlement  of  public  accounts,  shall 
be  conclusive  upon  the  executive  branch  of  the 
government,  and  be  subject  to  revision  by  Con- 
gress or  the  proper  courts,  it  was  held  that 
the  disallowance  of  a  commissioner's  fee  by 
the  first  comptroller  of  the  treasury  is  not 
within  the  exception  from  the  court's  juris- 
diction. U.  S.  v.  Rand,  (C.  C.  A.)  53  Fed. 
Rep.  348,  overruling  Rand  v.  U.  S.,  36  Fed. 
Rep.  671. 

Accounts  of  a  commissioner,  which  have  long 
been  suspended  by  the  comptroller,  will  be  held 
not  to  be  still  pending  in  the  treasury  depart- 
ment, but  to  have  been  rejected  by  it.  Hallett 
v.  U.  S.,  63  Fed.  Rep.  817. 

In  an  action  for  the  fees  of  ten  dollars  each, 
under  Rev.  St.,  §§  1986,  1982,  for  services  in 
violation  of  §  5512,  Rev.  St.,  by  fraudulent 
registration  in  Louisiana,  it  was  said  that  the 
mere  multiplication  of  cases,  even  into  the 
thousands,  did  not,  as  a  matter  of  law,  disclose 
any  illegality.  Southworth  v.  U.  S.,  151  U.  S. 
179. 

A  commissioner  had  formerly  a  right  to  sue 
in  the  Court  of  Claims  for  docket  fees  although 
he  had  not  presented  his  claim  to  the  treasury 
department.  Ravesies  v.  U.  S.,  21  Ct.  CI.  243 ; 
Bryan  v.  U.  S.,  21  Ct.  CI.  249;  Spann  v.  U.  S., 
21  Ct.  CI.  267. 

But  it  has  been  held  that  under  the  Act  of 
June  27,  1898  (30  Stat.  L.  496,  §  1),  no  such 
suit  can  be  maintained  by  a  commissioner  un- 
less his  account  has  been  presented  to  the 
court  for  approval,  or  examined  under  the 
supervision  of  the  attorney-general,  or  pre- 
sented to  the  accounting  officers,  and  finally 
acted  upon  according  to  the  provisions  of  the 
Act  of  July  31,  1894  (28  Stat.  L.  162,  §  13), 
unless  the  accounting  officer  fails  to  finally  act 
thereon  within  six  months.  Collins  v.  U.  S., 
35  Ct.  CI.  146. 
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CROSS-REFERENCE. 

/Vr  matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  22,  p.  256. 

I.  United  States  Courts  in  General — 1.  Organization  and  Authority  — 

a.  In  General.  —  The  Constitution  of  the  United  States  provides  that  "  the 
judicial  power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  the  Congress  may,  from  time  to  time,  ordain  and 
establish."  1  It  was  necessarily  left  to  the  legislative  power  to  organize  the 
Supreme  Court,  to  define  its  powers  consistently  with  the  Constitution,  and 
to  distribute  the  residue  of  the  judicial  power  between  this  and  the  inferior 
courts,  which  it  was  bound  to  ordain  and  establish,  defining  their  respective 
powers,  whether  original  or  appellate,  by  which  and  how  it  should  be  exer- 
cised.3 Only  duties  strictly  judicial  can  be  imposed  on  the  courts  of  the 
United  States.3  No  part  of  the  judicial  power  can  be  conferred  on  an 
executive  officer,"1  nor  can  a  military  tribunal  exercise  judicial  powers  in 
territory  in  which  the  federal  authority  is  unopposed.5 

Appointment  and  Compensation  of  Judges.  —  The  judges  are  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.6  They 
qualify  by  taking  the  oath  of  office,7  and  hold  their  offices  during  good 

1.  Constitutional  Provision.  —  Const.  U.  S.,  4.  Executive  Officer  Cannot  Exercise  Judicial 
art.  III.,  §  1.  Power.  —  Beatty  v.  U.  S.,  Dev.  Ct.  CI.  231. 

2.  Distribution  of  Judicial  Power.  —  Johnson  Congress  May  Establish  Tribunals  with  Special 

Co.  v.  Wharton,  152  U.  S.  260;  Cary  v.  Curtis,  Powers  to  examine  testimony  and  decide  in  the 
3  How.  (U.  S.)  245  ;  Rhode  Island  v.  Massa-  first  instance  on  the  validity  and  justice  of 
chusetts,  12  Pet.  (U.  S.)  721  ;  Chisholm  v.  any  claim  for  money  against  the  United  States, 
Georgia,  2  Dall.  (U.  S.)  433;  In  re  Stephens,  4  subject  to  the  supervision  and  control  of  Con- 
Gray  (Mass.)  559.  gress,  or  a  head  of  any  of  the  executive  de- 
It  Is  Mandatory  on  Congress,  not  only  to  partments.  Gordon  v.  U.  S.,  117  U.  S.  699. 
establish  a  Supreme  Court  which  will  have  the  5.  Military  Tribunals.  —  Ex  p.  Milligan,  4 
authority,  and  that  only,  given  by  the  Con-  Wall.  (U.  S.)  121. 

stitution,  but  also  some  inferior  courts  in  which  In  Territory  in  Insurrection,  temporary  pro- 

to  vest  all  that  jurisdiction  which,  under  the  visional  courts  may  be  established  by  the  Presi- 

Constitution,  is  exclusively  vested  in  the  United  d°nt  in  the  exercise  of  his  constitutional  au- 

States,  and  of  which  the  Supreme  Court  can-  thority  during  war.     The  Grapeshot,  9  Wall, 

not  take  original  cognizance.     Martin  v.  Hun-  (U.  S.)  133. 

ter,  1  Wheat.  (U.  S.)  330.  6.  Appointment  of  Judges. —  Const.  U.  S.,  art. 

3.  Only  Strictly  Judicial  Duties.  —  In  re  Pa-  III.,  §  2. 

cine  R.  Com.,  32  Fed.  Rep.  241.     See  also  In-  7.  "The  justices  of  the  Supreme  Court,  the 

terstate  Commerce  Com.  v.  Brimson,  154  U.  S.  circuit  judges,  and  the  district  judges,  here- 

485;  Gordon  v.  U.  S.,  117  U.  S.  703;  U.  S.  v.  after  appointed,  shall  take  the  following  oath 

Ferreira,  13  How.  (U.  S.)  47;  In  re  Hayburn,  before  they  proceed  to  perform  the  duties  of 

2  Dall.  (U.  S.)  409.  their  respective  offices  :    *  I,  ,  do 

The  Power  to  Compel  a  Witness  to  Answer  solemnly  swear  (or  affirm)  that  I  will  adminis- 

Questions    Before  an   Administrative    Tribunal  ter  justice  without  respect  to  persons,  and  do 

may  be  vested  by  Congress  in  the  courts.     In-  equal  right  to  the  poor  and  to  the  rich,  and  that 

terstate  Commerce  Com.  v-  Brimson,  154  U.  S.  I  will  faithfully  and  impartially  discharge  and 

4^5-                    -                                   1  perform  all  the  duties  incumbent  on  me  as- 
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behavior.1  Their  salaries  are  fixed  by  Congress,2  subject  to  the  constitu- 
tional restriction  that  the  compensation  "shall  not  be  diminished  during 
their  continuance  in  office."  3 

Ketirement  of  Judges.  —  On  resignation  at  seventy  years  of  age,  after  having 
held  his  commission  at  least  ten  years,  any  judge  of  any  court  of  the  United 
States  may  receive  the  same  salary  which  was  by  law  payable  to  him  at  the 
time  of  his  resignation.4 

Judges  May  Not  Practice  Law.  —  They  are  prohibited  from  engaging  in  the 
practice  of  law,  and  such  an  offense  is  deemed  a  high  misdemeanor.5 

b.  Power  to  Order  Production  of  Books  and  Writings.  —  The 
courts  of  the  United  States  may  require  the  parties  to  produce  books  or  writ- 
ings in  their  possession  or  power,  which  contain  evidence  pertinent  to  the 
issue.®  This  statute  relates  to  suits  at  law  only,7  and  its  only  purpose  is  to 
apply  to  actions  at  law  the  remedy  which  in  equity  is  afforded  by  a  bill  of 
discovery.8  The  weight  of  authority  is  that  the  production  of  books  and 
writings,  before  the  trial,  may  be  ordered  under  proper  restrictions,  in  order 
to  prepare  for  trial,9  though  there  are  decisions  to  the  contrary.10    In  case  of 


 ,  according  to  the  best  of  my  abilities 

and  understanding,  agreeably  to  the  Constitu- 
tion and  laws  of  the  United  States  :  So  help 
me  God.'"  Rev.  Stat.  U.  S.,  §  712.  See  U. 
S.  v.  Caldwell,  25  Fed.  Cas.  No.  14,708. 

1.  United  States  Judges  Hold  Office  ,  During 
Good  Behavior. —  Const.  U.  S.,  art.  III.,  §  1. 

2.  Salaries.  —  The  Supreme  Court  chief  jus- 
tice receives  thirteen  thousand  dollars  a  year, 
and  each  of  the  associate  justices  twelve  thou- 
sand five  hundred  dollars.  32  U.  S.  Stat,  at 
L.  825,  c.  547. 

The  Circuit  Judges  receive  each  seven  thou- 
sand dollars  a  year.  32  U.  S.  Stat,  at  L.  825, 
c  547- 

The  District  Judges  receive  each  six  thou- 
sand dollars  a  year  (32  U.  S.  Stat,  at  L.  825,  c. 
547),  and  expenses  when  holding  a  District  or 
Circuit  Court  in  another  district  (21  U.  S. 
Stat,  at  L.  454,  c.  133;  see  Rev.  Stat.  U.  S.,  §§ 
596,  597,  613). 

When  Attending  the  Circuit  Court  of  Ap- 
peals at  any  other  place  than  where  he  resides 
any  justice  or  judge  is  entitled  to  his  expenses. 
26  U.  S.  Stat,  at  L.  828,  c.  517.  §  8. 

3.  Salary  Not  Diminished  During  Continuance 
in  Office. —  Const.  U.  S.,  art.  III.,  §  1.  See 
Benedict  v.  U.  S.,  176  U.  S.  357. 

4.  Salary  on°  Resignation. —  Rev.  Stat.  U.  S., 
§  7i4. 

The  amount  paid  on  resignation  does  not 
include  extra  pay  for  extra  services.  See 
Rev.  Stat.  U.  S.,  §  613;  Benedict  v.  U.  S.,  176 
U.  S.  357,  affirming  34  Ct.  CI.  388. 

5.  Judges  Cannot  Practice  Law. —  Rev.  Stat.  U. 
S.,  §  713. 

6.  Power  to  Order  Production  of  Books  and 
Writings.  — ■  "  In  the  trial  of  actions  at  law  the 
courts  of  the  United  States  may,  on  motion  and 
due  notice  thereof,  require  the  parties  to  pro- 
duce books  or  writings  in  their  possession  or 
power,  which  contain  evidence  pertinent  to  the 
issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceeding  in  chan- 
cery. If  a  plaintiff  fails  to  comply  with  such 
order  the  court  may,  on  motion,  give  the  like 
judgment  for  the  defendant  as  in  cases  of  non- 
suit; and  if  a  defendant  fails  to  comply  with 
such  order  the  court  may,  on  motion,  give 
judgment  against  him  by  default."    Rev.  Stat. 


U.  S.,  §  724.  And  see  generally  the  title  Pro- 
duction of  Documents,  vol.  23,  p.  166. 

7.  Suits  at  Law  Only.  —  Havermeyers,  etc., 
Sugar  Refining  Co.  v.  Compania  Transatlantica 
Espanola,  43  Fed.  Rep.  90 ;  Bischoffsheim  v. 
Brown,  29  Fed.  Rep.  341. 

A  Proceeding  In  Rem  is  not  within  the 
statute.  U.  S.  v.  Twenty-eight  Packages  Pins, 
28  Fed.  Cas.  No.  16,561. 

8.  Production  Will  Not  Be  Ordered  in  penal 
actions,  Newgold  v.  American  Electrical  Nov- 
elty, etc.,  Co.,  108  Fed.  Rep.  341  ;  U.  S.  v. 
National  Lead  Co.,  75  Fed.  Rep.  94 ;  Finch  v. 
Rikeman,  9  Fed.  Cas.  No.  4,788 ;  nor  will  an 
application  be  granted  when  it  is  ambiguous  on 
its  face,  Bloede  Co.  v.  Bancroft  &  Co.,  no  Fed. 
Rep.  76 ;  or  the  accompanying  affidavit  merely 
avers  belief  that  the  inspection  of  the  books 
w'll  tend  to  prove  the  issue,  Caspary  v.  Carter, 
84  Fed.  Rep.  416. 

Inspection  of  a  Mine  was  granted  as  analo- 
gous to  a  motion  for  the  production  of  books 
or  writings.  Henszey  v.  Langdon-Henszey 
Coal  Min.  Co.,  80  Fed.  Rep.  178. 

An  Order  Against  the  United  States  was 
granted  though  a  bill  of  discovery  would 
not  lie.  U.  S.  v.  Youngs,  10  Ben.  (U.  S.) 
264. 

9.  Production  Ordered  Before  Trial.  —  Gray  v. 
Schneider,  119  Fed.  Rep.  474;  Victor  G. 
Bloede  Co.  v.  Joseph  Bancroft,  etc.,  Co.,  98 
Fed.  Rep.  175  ;  Henszey  v.  Langdon-Henszey 
Coal  Min.  Co.,  80  Fed.  Rep.  178;  Lucker  v. 
Phoenix  Assur.  Co.,  67  Fed.  Rep.  18;  Exchange 
Nat.  Bank  v.  Washita  Cattle  Co.,  61  Fed.  Rep. 
190;  Brewster  v.  Tuthill  Spring  Co.,  34  Fed. 
Rep.  357 ;  Gregory  v.  Chicago,  etc.,  R.  Co.,  10 
Fed.  Rep.  529;  Coit  v.  North  Carolina  Gold 
Amalgamating  Co.,  9  Fed.  Rep.  577  ;  Geyger 
v.  Geyger,  2  Dall.  (U.  S.)  332,  10  Fed.  Cas. 
No.  5,375  ;  Central  Bank  v.  Tayloe,  2  Cranch 
CC.  C.)  427,  5  Fed.  Cas.  No.  2,548;  Jacques  v. 
Collins,  2  Blatchf.  (U.  S.)  23,  13  Fed.  Cas. 
No.  7,167;  Finch  v.  Rukeman,  2  Blatchf.  (U. 
S.)  301,  9  Fed.  Cas.  No.  4.788;  U.  S.  v. 
Youngs,  10  Ben.  (U.  S.)  264,  28  Fed.  Cas.  No. 
16,783;  U.  S.  Hutton,  10  Ben.  (U.  S.)  268, 
26  Fed.  Cas.  No.  15,433;  Easton  v,  Hodges,  7 
Bi=s.  CU.  S.)  324,  8  Fed.  Cas.  No.  4,258. 

10.  See  the  title  Production  of  Documents, 
vol.  23,  p.  173. 
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noncompliance  with  an  order  the  remedy  is  restricted  to  the  obtaining,  in  the 
discretion  of  the  court,  of  a  judgment  of  nonsuit  or  by  default,  as  the  case 
may  be,  and  does  not  include  the  power  to  compel  production  by  attachment ; 1 
and  to  entitle  a  party  to  a  nonsuit  or  judgment  by  default,  there  must  be, 
not  only  a  notice  of  motion,  but  also  a  motion  for  an  order,  followed  by 
an  order  to  produce  which  the  adverse  party  has  refused  or  neglected 
to  obey.2 

c  Power  to  Impose  Oaths  and  Punish  Contempts— (i)  Statutory 
Provision.  — "  The  said  courts  shall  have  power  to  impose  and  administer  all 
necessary  oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of 
the  court,  contempts  of  their  authority :  Provided,  That  such  power  to 
punish  contempts  shall  not  be  construed  to  extend  to  any  cases  except  the 
misbehavior  of  any  person  in  their  presence,  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice,  the  misbehavior  of  any  of  the  officers  of  said 
courts  in  their  official  transactions,  and  the  disobedience  or  resistance  by  any 
such  officer,  or  by  any  party,  juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the  said  courts."  3 

(2)  Power  to  Punish  for  Contempt.  —  The  power  to  punish  for  contempts 
is  inherent  in  all  courts,4  but  as  to  the  courts  of  the  United  States  the  power 
has  been  limited  and  defined  by  the  above  statute.  The  act  in  terms  applies 
to  all  courts,5  but  that,  does  not  include  subordinate  tribunals  or  administrative 
bodies,  such  as  commissioners'  courts 6  or  the  Interstate  Commerce  Com- 


1.  In  Case  of  Noncompliance.  —  Victor  G. 
Bloede  Co.  v.  Joseph  Bancroft,  etc.,  Co.,  110 
Fed.  Rep.  76. 

2.  Necessity  for  Motion  and  Order.  —  Thomp- 
son v.  Selden,  20  How.  (U.  S.)  194.  See  also 
Owyhee  Land,  etc.,  Co.  v.  Tautphaus,  109  Fed. 
Rep.  547;  U.  S.  Bank  v.  Kurtz,  2  Cranch  (C. 
C.)  342,  2  Fed.  Cas.  No.  920 ;  Bas  v.  Steele,  3 
Wash.  (U.  S.)  381,  2  Fed.  Cas.  No.  1,088; 
Maye  v.  Carberry,  2  Cranch  (C.  C.)  336,  16 
Fed.  Cas.  No.  9,339 ;  Dunham  v.  Riley,  4  Wash. 
(U.  S.)  126. 

3.  Power  to  Impose  Oaths  and  Punish  Contempts. 

—  Rev.  Stat.  U.  S.,  §  725. 

"  Said  Courts."  —  The  previous  section  men- 
tions "  the  courts  of  the  United  States." 

4.  See  the  title  Contempt,  vol.  7,  p.  25. 
Power  of  Federal  Courts  to  Punish  for  Contempt. 

—  Ex  p.  Robinson,  19  Wall.  (U.  S.)  510.  See 
also  In  re  Debs,  158  U.  S.  564;  Interstate 
Commerce  Commission  v.  Brimson,  154  U.  S. 
447;  Eilenbecker  v.  Plymouth  County,  134  U. 
S.  31;  Ex  p.  Terry,  128  U.  S.  289;  Ex  p. 
Robinson,  19  Wall.  (U.  S.)  511;  Boyd  v. 
Glucklich,  116  Fed.  Rep.  136;  In  re  Roose,  107 
Fed.  Rep.  945;  In  re  Rosser,  101  Fed.  Rep. 
562;  U.  S.  v.  Lancaster,  44  Fed.  Rep.  890; 
Kiik  v.  Milwaukee  Dust  Collector  Mfg.  Co., 
26  Fed.  Rep.  505  ;  Fischer  v.  Hayes,  6  Fed. 
Rep.  63  ;  Matter  of  Atlantic  Mut.  L.  Ins.  Co., 
9  Ben.  (U.  S.)  337,  2  Fed.  Cas.  No.  629. 

Civil  and  Criminal  Contempts  Distinguished.  — 
In  re  Nevitt,  117  Fed.  Rep.  458.  See  also 
Indianapolis  Water  Co.  v.  American  Straw- 
board  Co.,  75  Fed.  Rep.  975,  as  to  "  direct  " 
and  "  constructive  "  contempts.  And  see  gen- 
erally the  title  Contempt,  vol.  7,  pp.  28,  29. 

Newspaper  Criticism.  —  "  Congress  intended 
by  this  statute  to  put  an  end  to  the  power  of 
any  federal  court  to  prevent,  by  punishment 
as  for  contempt,  criticism  of  judicial  acts  or 
decisions,  or  even  mere  libels  on  individuals 
concerned  in  the  administration  of  justice. 
29  C.  of  L.— 14  ' 


*  *  *  It  is  questionable,  to  say  the  least  of 
it,  whether  Congress  intended  to  take  away 
from  the  courts  the  existing  common-law  power 
to  punish,  as  for  a  contempt,  improper  efforts, 
in  the  guise  of  published  statements  or  com- 
ments, pending  the  trial  of  a  particular  case, 
to  secure  judgment  therein,  in  obedience  to  the 
dictates  of  passion  or  prejudice,  or  to  thrust 
other  ulterior  considerations  before  the  tri- 
bunal, against  which  justice  and  the  law  seeks 
to  guard  judge  and  jury  in  the  trial  and 
decision  of  causes."  Ex  p.  McLeod,  120  Fed. 
Rep.  137.  See  also  In  re  Edward  S.  May,  1 
Fed.  Rep.  743 ;  Ex  p.  Paulson,  19  Fed.  Cas.  No. 
11,350;  U.  S.  v.  Holmes,  1  Wall.  Jr.  (C.  C.)  1, 
26  Fed.  Cas.  No.  15,383,  and  Morse  v.  Mon- 
tana Ore-Purchasing  Co.,  105  Fed.  Rep.  337, 
where  the  paper  is  not  brought  into  court  or 
sold  in  its  presence.  See  generally  the  title 
Contempt,  vol.  7,  p.  59  et  seq. 

Violation  of  a  Stipulation  made  between  coun- 
sel in  court  does  not  constitute  a  contempt. 
Ex  p.  Buskirk,  72  Fed.  Rep.  14. 

6.  Court  to  Which  Statute  Applies.  —  Ex  p. 
Robinson,  19  Wall.  (U.  S.)  510,  in  which  case 
the  court  said :  "  Whether  it  can  be  held  to 
limit  the  authority  of  the  Supreme  Court, 
which  derives  its  existence  and  powers  from 
the  Constitution,  may  perhaps  be  a  matter  of 
doubt."  See  also  In  re  Mason,  43  Fed.  Rep. 
SiS. 

Courts  of  Bankruptcy  may  punish  for  con- 
tempt within  the  statutory  limitations.  Boyd 
v.  Glucklich,  116  Fed.  Rep.  135.  See  also 
Wayne  Knitting  Mills  v.  Nugent,  104  Fed.  Rep. 
530;  In  re  Purvine,  96  Fed.  Rep.  194.  See 
In  re  Schwarz,  14  Fed.  Rep.  787. 

A  Court  of  Equity  may  attach,  for  contempt, 
in  vacation.  Vose  v.  Reed,  1  Woods  (U.  S.) 
647,  28  Fed.  Cas.  No.  17.01 1. 

6.  United  States  Commissioners  Cannot  Punish 
Contempts.  —  In   re    Perkins,    100    Fed.  Rep. 
950  ;  Johnson  v.  Southern  Building,  etc..  Assoc., 
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mission.1  No  court  has  authority  to  punish  a  party  for  a  contempt  committed 
in  another  court,3  but  though  the  violation  of  an  injunction  has  been  com- 
mitted outside  the  district,  the  court  would  have  jurisdiction  when  it  has 
jurisdiction  of  the  person.3  The  question  of  contempt  is  not  triable  of 
right  by  a  jury.4 

(3)  Conduct  Constituting  Contempt  —  (a)  Misbehavior  in  Presence  of  Court.  — 
The  statute  authorizes  the  courts  to  punish  "  the  misbehavior  of  any  per- 
son in  their  presence,  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice."  The  proximity  does  not  mean  the  place  where  the  misbehavior  is 
committed,  but  the  power  of  the  misbehavior  to  harm  the  administration  of 
justice.5  It  is  a  contempt  under  this  provision  to  use  offensive  language  to 
the  court,6  or  to  others  in  the  presence  of  the  court.'  So,  too,  a  person  is 
guilty  of  contempt  of  court  where  he  offers  violent  resistance  to  the  execution 
of  a  verbal  order  of  the  court;  8  commits  an  assault  on  an  officer  of  the  court 
because  of  his  discharge  of  official  duty;9  tampers  with  a  witness; 10  or  serves 
process  in  the  actual  or  constructive  presence  of  the  court.11 

The  Offense  is  "  Near  Thereto  "  when  t  is  committed  in  a  hallway  or  an  adjoining 
room,12  on  the  piazza  of  the  court  house,13  or  even  at  a  place  four  blocks  from 
the  court  room.14 

(b)  Misbehavior  of  Officers.  —  "  The  misbehavior  of  any  of  the  officers  of  said 
courts  in  their  official  transactions,"  is  also  made  a  case  of  contempt.15  The 


99  Fed.  Rep.  646 ;  In  re  Mason,  43  Fed.  Rep. 
510;  Ex  p.  Perkins,  29  Fed.  Rep.  905;  Ex  p. 
Doll,  7  Phila.  (Pp..)  595,  27  Leg.  Int.  (Pa.)  20, 
7  Fed.  Cas.  No.  3,968.  See  the  title  United 
States  Commissioners,  ante,  p.  181. 

1.  Interstate  Commerce  Commission.  —  Inter- 
state Commerce  Commission  v.  Brimson,  154 
U.  S.  447.  The  interstate  commerce  commis- 
sion is  not  a  court.  See  the  title  Interstate 
Commerce,  voi.  17,  p.  125. 

2.  Contempt  Committed  in  Another  Court. — 
U.  S.  v.  Green,  85  Fed.  Rep.  859.  See  also 
Ex  p.  Bradley,  7  Wall.  (U.  S.)  364;  Ex  p. 
Tillinghast,  4  Pet.  (U.  S.)  108;  In  re  Litch- 
field, 13  Fed.  Rep.  863. 

In  a  Case  Removed  from  a  State  Court  to  a 
Circuit  Court  of  the  United  States,  a  contempt 
committed  in  the  state  court  cannot  be  con- 
sidered in  the  Circuit  Court.  Kirk  v.  Mil- 
waukee Dust  Collector  Mfg.  Co.,  26  Fed.  Rep. 
501  ;  Voorhees  v.  Albright,  28  Fed.  Cas.  No. 
16,999. 

3.  Committed  Outside  the  District.  —  Macauley 

v.  White  Sewing  Mach.  Co.,  9  Fed.  Rep.  698. 
See  also  Williams  v.  Hintermeister,  26  Fed. 
Rep.  889. 

4.  Not  Triable  by  Jury.  —  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  489.  See 
also  Eilenbecker  v.  Plymouth  County,  134  U. 
S.  31  ;  Cuddy,  Petitioner,  131  U.  S.  280;  Savin, 
Petitioner,  131  U.  S.  267;  Ex  p.  Terry,  128 
U.  S.  289 ;  U.  S.  v.  Debs,  64  Fed.  Rep.  745 ; 
King  v.  Ohio,  etc.,  R.  Co.,  7  Biss.  (U.  S.)  529, 
14  Fed.  Cas.  No.  7,800;  Ex  p.  Burr,  2  Cranch 
(C.  C.)  379.  4  Fed.  Cas.  No.  2,186;  Ex  p. 
Jenkins,  2  Wall.  Jr.  (C.  C.)  521,  13  Fed.  Cas. 
No.  7,259.  And  see  the  title  Constitutional 
Law,  vol.  6,  p.  978. 

When  the  Offense  Is  Committed  in  the  Presence 
of  the  Court,  action  may  be  summary  and  with- 
out trial.  Savin,  Petitioner,  131  U.  S.  267; 
Ex  p.  Terry,  128  U.  S.  280. 

5.  Misbehavior  in  the  Presence  of  the  Court.  — 
Cleveland  v.  Chamberlain,   1   Black    (U.  S.) 


419;  Ex  p.  McLeod,  120  Fed.  Rep.  141;  Hill- 
mon  v.  Mutual  L.  Ins.  Co.,  79  Fed.  Rep.  740 ; 
U.  S.  v.  Jose,  63  Fed.  Rep.  954;  In  re  Edward 
S.  May,  1  Fed.  Rep.  742. 

As  to  an  Assault  on  a  Judge  when  not  hold- 
ing court,  "  so  far  from  its  being  a  crime 
against  the  court,  it  was  not  even  a  contempt 
of  court,  and  could  not  have  received  adequate 
punishment  as  such."  Per  Lamar,  J.,  in  dis- 
senting opinion  in  In  re  Neagle,  135  U.  S. 
97. 

6.  Offensive  language.  —  In  re  Terry,  36  Fed. 

Rep.  419.  See  also  U.  S.  v.  Anonymous,  21 
Fed.  Rep.  761,  as  to  offensive  language  in  an 
examiner  on  the  street  immediately  after  tak- 
ing a  deposition. 

7.  U.  S.  v.  Emerson,  4  Cranch  (C.  C.)  188, 
25  Fed.  Cas.  No.  15,050;  U.  S.  v.  Carter,  3 
Cranch  (C.  C.)  423,  25  Fed.  Cas.  1M0.  14,740. 

8.  Resisting  Verbal  Order  of  the  Court.  —  U.  S. 
v.  Terry,  41  Fed.  Rep.  771. 

9.  Assault  upon  an  Officer  of  the  Court.  —  Ex  p. 
McLeod,  120  Fed.  Rep.  130.  See  also  U.  S. 
v.  Patterson,  26  Fed.  Rep.  509,  though  the 
court  be  in  recess. 

10.  Tampering  with  Witness.  —  In  re  Brule, 
71  Fed.  Rep.  944.  See  also  U.  S.  v.  Anony- 
mous, 21  Fed.  Rep.  761,  as  to  interfering  with 
the  examination  of  a  witness. 

U.  Serving  Process  in  Presence  of  the  Court.  — 
Blight  v.  Fisher,  Pet.  (C.  C.)  41,  3  Fed.  Cas. 
No.  1,542.  See  also  Bridges  v.  Sheldon,  7 
Fed.  Rep.  46,  as  to  service  of  process  while 
attending  the  taking  of  a  deposition  before  a 
commissioner  in  another  state. 

12.  '' Near  Thereto."  —  Savin,  Petitioner,  131 
U.  S.  274 ;  U.  S.  v.  Emerson,  4  Cranch  (C.  C.) 
188,  25  Fed.  Cas.  No.  15,050. 

13.  U.  S.  v.  Carter,  3  Cranch  (C.  C.)  423,  25 
Fed.  Cas.  No.  i4,740. 

14.  In  re  Brule,  71  Fed.  Rep.  944,  which 
was  a  case  of  bribing  a  witness  to  absent  him- 
self. 

15.  Misbehavior  of  Officers.  —  See  Bogart  v. 
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following-  persons  are  officers  of  the  court  within  the  meaning  of  the  statute: 
an  attorney  at  law,1  a  deputy  marshal,2  a  keeper  of  a  county  jail,3  and  an 
officer  of  a  bank  designated  as  a  depository  of  court  funds.4 

(c)  Disobedience  of  Any  Lawful  Order.  —  The  statute  further  makes"  the  dis- 
obedience or  resistance  by  any  such  officer,  or  by  any  party,  juror,  witness, 
or  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts,"  a  contempt.  Any  person,  whether  a  party  to  a  suit  or 
not  having  knowledge  that  a  court  of  competent  jurisdiction  has  ordered  cer- 
tain persons  to  do  or  to  abstain  from  doing  certain  acts,  cannot  intentionally 
interfere  to  thwart  the  purposes  of  the  court  in  making  such  order.5  Aiding 
or  advising  the  violation  of  an  order  is  a  contempt.6  There  can  be  no 
punishment  as  for  contempt  for  refusing  to  comply  with  an  order  which 
the  court  had  no  authority  to  make,7  or  which  issued  after  the  act  com- 
plained of  had  been  committed;8  but  if  the  court  had  acquired  juris- 
diction, and  did  not  exceed  its  powers  in  the  particular  case,  no  irregu- 
larity or  error  in  the  procedure  or  in  the  order  itself  could  justify  disobedience 
of  the  writ.9 

instances  of  Disobedience.  —  Refusing  to  obey  the  process  of  a  court,10  miscon- 
duct of  jurors,11  the  refusal  of  witnesses  to  obey  subpoenas  12  or  to  answer 


Electrical  Supply  Co.,  27  Fed.  Rep.  722  ;  Ex  p. 
Cole,  1  Mc'Crary  (U.  S.)  405,  6  Fed.  Cas.  No. 
2.973- 

Failure  by  an  Officer  to  Pay  Over  Money  Due 

may  be  treated  as  a  contempt.  Matter  of  Pit- 
man, 1  Curt.  (U.  S.)  186,  19  Fed.  Cas.  No. 
11,184. 

A  Resignation  does  not  deprive  the  court  of 
jurisdiction  for  prior  misconduct.  The  Bark 
Laurens,  Abb.  Adm.  508,  14  Fed.  Cas.  No. 
8,122. 

1.  Who  Are  Officers,  —  Ex  p.  Davis,  112  Fed. 
Rep.  139. 

2.  The   Bark  Laurens,  Abb.  Adm.   508,  14 
Fed.  Cas.  No.  8,122. 

3.  In  re  Birdsong,  38  Fed.  Rep.  599. 

4.  Southern    Development    Co.   v.  Houston, 
etc.,  R.  Co.,  27  Fed.  Rep.  344. 

5.  Disobedience  of  Lawful  Order,  etc.  —  In  re 
Reese,  107  Fed.  Rep.  945.  See  also  Pettibone 
v.  U.  S.,  148  U.  S.  197;  In  re  Schwarz,  14  Fed. 
Rep.  787;  In  re  Cary,  10  Fed.  Rep.  626; 
Whipple  v.  Hutchinson,  4  Blatchf.  (U.  S.)  rgo, 
29  Fed.  Cas.  No.  17,517;  Sickles  v.  Borden,  4 
Blatchf.  (U.  S.)  14,  22  Fed.  Cas.  No.  12,833; 
Fanshawe  v.  Tracy,  4  Biss.  (U.  S.)  490,  8  Fed. 
Cas.  No.  4,643. 

The  "  Resistance "  on  the  part  of  another 
than  a  party  to  the  suit  must  have  been  with 
a  wilful  purpose  to  interfere  so  as  to  pre- 
vent the  enforcement  of  process  or  the 
court's  orders.  U.  S.  v.  Jose,  63  Fed.  Rep. 
954. 

Wilful  Disobedience  on  the  part  of  the  party 
enjoined  is  not  necessary  to  make  out  a  case 
of  contempt.  Implicit  obedience  to  the  order 
of  the  court  is  required,  and  proof  of  negli- 
gence will  not  excuse  its  breach.  Indianapolis 
Water  Co.  v.  American  Strawboard  Co.,  75  Fed. 
Rep.  972. 

Person  Not  Party  to  Suit. —  In  re  Reese,  107 
Fed.  Rep.  945. 

6.  Aiding  or  Advising  Violation  of  an  Order.  — 

U.  S.  v.  Debs,  64  Fed.  Rep.  738,  petition  for 
writ  of  habeas  corpus  denied  ic»  U.  S.  564; 
Societe,    etc.,   v.   Western    Distilling   Co.,  42 

(  2 


Fed.  Rep.  96  ;  Bate  Refrigerating  Co.  v.  Gillett, 
30  Fed.  Rep.  683. 
An  Attorney  Advising  in  Good  Faith  cannot 

be  punished  for  contempt.  In  re  Watts,  190 
U.  S.  1. 

7.  Validity  of  Order.  —  In  re  McKenzie,  180 
U.  S.  536;  In  re  Lennon,  166  U.  S.  548;  In  re 
Delgado,  140  U.  S.  586;  In  re  Burrus,  136  U. 
S.  586;  Ex  p.  Terry,  128  U.  S.  289;  In  re 
Sawyer,  124  U.  S.  200;  In  re  Ayres,  123  U.  S. 
4:3;  Ex  p.  Fisk,  113  U.  S.  718;  Worden  v. 
Searles,  121  U.  S.  14,  reversing  11  Fed.  Rep. 
501,  13  Fed.  Rep.  716;  Ex  p.  Rowland,  104  U. 
S.  612;  In  re  Reese,  107  Fed.  Rep.  948; 
Motherwell  v.  U.  S.,  107  Fed.  Rep.  437;  Ex  p. 
Buskirk,  72  Fed.  Rep.  14. 

8.  Ex  p.  Buskirk,  72  Fed.  Rep.  14;  U.  S.  v. 
Day,  6  Am.  L.  Reg.  632,  25  Fed.  Cas.  No. 
14.934. 

9.  Erroneous  or  Irregular  Order.  —  U.  S.  v. 

Debs,  64  Fed.  Re!p.  739,  petition  for  writ  of 
habeas  corpus  denied  158  U.  S.  564. 

10.  Eefusal  to  Obey  Process. —  The  P.  I.  Nevius, 
48  Fed.  Rep.  927  ;  In  re  Sowles,  41  Fed.  Rep. 
752;  In  re  Ellerbe,  13  Fed.  Rep.  531  ;  Weiberg 
v.  The  Brig  St.  Oloff,  2  Pet.  Adm.  428,  29  Fed. 
Cas.  No.  17,357- 

11.  Misconduct  of  Jurors.  —  In  re  Summer- 
hayes,  70  Fed.  Rep.  769 ;  U.  S.  v.  Kilpatrick, 
16  ~ed.  Rep.  765;  In  re  Edward  S.  May,  1 
Fed.  Rep.  737 ;  U.  S.  v.  Devaugran,  3  Cranch 
(C.  C.)  84,  25  Fed.  Cas.  No.  14,952;  OfTut  v. 
Parrott,  1  Cranch  (C.  C.)  154.  And  see  Jury 
and  Jury  Trial,  vol.  17,  p.  1210. 

12.  Eefusal  of  Witnesses  to  Attend.  —  Carman 
v.  Emerson,  71  Fed.  Rep.  264;  Norris  v. 
Hassler,  23  Fed.  Rep.  582;  In  re  Ellerbe,  13 
Fed.  Rep.  530 ;  U.  S.  v.  Durling,  4  Biss.  (U. 
S.)  510.  See  also  In  re  Judson,  3  Blatchf. 
(U.  S.)  148,  14  Fed.  Cas.  No.  7,563,  as  to  sub- 
poena issued  by  a  commissioner,  and  Inter- 
state Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  as  to  subpoena  issued  by  the  inter- 
state commerce  commissions.  See  U.  S.  v. 
Burr,  Brun.  Col.  Cas.  (U.  S.)  493,  25  Fed.  Cas. 
No.  14,692. 
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proper  questions,1  disobedience  of  an  injunction,3  a  mandamus,3  an  order  to 
pay  over  money  in  bankruptcy  cases,4  and  an  order  to  pay  costs,5  have  been 
held  to  be  cases  in  which  attachments  or  rules  to  show  cause  would  properly 
issue. 

Ad  Interference  with  Property  in  the  possession  of  the  court,6  or  of  an  officer  of 
the  court,  may  be  punished  as  a  contempt,7  as  may  also  an  interference  with 
property  in  the  hands  of  a  receiver  appointed  by  the  court  8  or  of  an  assignee 
in  bankruptcy,0  and  a  suit  brought  without  leave  of  the  court  against  such 
receiver  or  affecting  the  bankrupt's  property.10 

Nonpayment  of  Money  Judgments.  —  But  the  power  of  the  courts  of  the  United 
States  to  punish  for  contempt  and  imprison  for  nonpayment  of  money  judg- 
ments is  circumscribed  and  controlled  by  the  laws  of  the  state;  and  where  an 
order  made  in  the  progress  of  the  cause  is  of  the  character  in  substance  of  a 
judgment  or  decree  for  the  payment  of  money,  it  cannot  be  enforced  upon 
the  theory  that  disobedience  is  a  contempt.11 

(4)  Punishment.  —  The  statute  prescribes  a  punishment  "by  fine  or 
imprisonment,  at  the  discretion  of  the  court,"  and  is  a  negation  of  all  other 
modes  of  punishment.1* 


1.  Refusal  to  Answer  Questions.  —  U.  S.  v. 

Canton,  i  Cranch  (C.  C.)  150,  25  Fed.  Cas. 
No.  14,758.  See  also  In  re  Spofford,  62  Fed. 
Rep.  443,  as  to  refusing  to  be  sworn  or  produce 
books.     See  generally  the  title  Witness. 

Unless  Advised  by  Counsel,  in  the  case  of  doubt- 
ful questions.  In  re  Spofford,  62  Fed.  Rep. 
443;  Roberts  v.  Walley,  14  Fed.  Rep.  167. 

2.  And  see  generally  the  titles  Contempt, 
vol.  7,  p.  54;  Injunctions,  vol.  16,  pp.  435, 
436. 

Disobeying  Injunctions.  —  In  re  Chiles,  22 
Wall.  (U.  S.)  157;  In  re  Reese,  107  Fed.  Rep. 
945  ;  Indianapolis  Water  Co.  v.  American,  etc., 
Co.,  75  Fed.  Rep.  972 ;  U.  S.  v.  Lancaster,  44 
Fed.  Rep.  885  ;  In  re  North  Gravel  Min.  Co.,  27 
Fed.  Rep.  795  ;  Wells  v.  Oregon  R.,  etc.,  Co., 
19  Fed.  Rep.  23;  Atlantic  Giant  Powder  Co.  v. 
Dittmar  Powder  Mfg.  Co.,  9  Fed.  Rep.  316; 
Vose  v.  International  Imp.  Fund,  2  Woods  (U. 
S.)  647,  28  Fed.  Cas.  No.  17,008. 

Interference  with  Interstate  Commerce. — In 
re  Debs,  158  U.  S.  564,  affirming,  on  petition  for 
writ  of  habeas  corpus,  U.  S.  t1.  Debs.  64  Fed. 
Rep.  764. 

Interference  by  Strikers.  —  Mackall  v.  Ratch- 
ford,  82  Fed.  Rep.  41. 

When  the  Injunction  Is  Uncertain  and  Dubious, 
contempt  cannot  be  laid  on  a  noncompliance. 
In  re  Cary,  10  Fed.  Rep.  622. 

3.  Disobeying  a  Mandamus. — In  re  Delgado, 
140  U.  S.  586 ;  Wartman  v.  Wartman,  Taney 
(U.  S.)  362,  29  Fed.  Cas.  No.  17,210.  And  see 
the  title  Mandamus,  vol.  19,  p.  901. 

Refusal  of  Judges  of  a  State  Court  to  levy  taxes 
to  satisfy  a  judgment  rendered  in  a  United 
States  court.  In  re  Copenhaver,  54  Fed.  Rep. 
660. 

4.  Disobeying  Order  to  Pay  in  Bankruptcy.  — 
Wayne  Knitting  Mills  v.  Nugent,  104  Fed.  Rep. 
530  ;  In  re  Purvine,  96  Feb".  Rep.  194 ;  In  re 
Dresser,  3  Nat.  Bankr.  Reg.  557,  7  Fed.  Cas. 
No.  4,077. 

As  to  purging  contempts,  see  In  re  Hayden, 
7  Nat.  Bankr.  Reg.  192,  11  Fed.  Cas.  No.  6,257. 
See  also  the  title  Contempt,  vol.  7,  p.  71  et  seq. 

5.  Disobeying  Order  to  Pav  Costs.  —  Bogartw. 
Electrical  Supply  Co.,  27  Fed.  Rep.  722.  See 
the  title  Contempt,  vol.  7,  p.  42. 


6.  Interfering  with  Property  in  Possession  of 
Court.  —  In  re  Swan,  150  TJ.  S.  637;  In  re  Hig- 
gins,  27  Fed.  Rep.  444.  But  see  U.  S.  v.  Towns, 

7  Ben.  (U.  S.)  444,  28  Fed.  Cas.  No.  16,534,  as 
to  property  released  on  bond. 

When  Property  Is  in  Possession  of  Court. — 
See  Custody  of  the  Law,  vol.  8,  p.  532. 

Dispossession  of  Court  Room  by  the  Treasury 
Department.  —  In  re  Lyman,  55  Fed.  Rep.  29. 

7.  In  Possession  of  Officer  of  the  Court.  —  Sabin 
v.  Fogarty,  70  Fed.  Rep.  483 ;  Lefavour  v. 
Whitman  Shoe  Co.,  65  Fed.  Rep.  785.  But  see 
Steam  Stone-Cutter  Co.  v.  Windsor  Mfg.  Co., 
3  Fed.  Rep.  301,  and  U.  S.  v.  Seeley,  27  Fed. 
Cas.  No.  16,248a,  where  the  property  is  not  in 
the  actual  custody  of  the  officer. 

8.  In  Possession  of  a  Receiver.  —  In  re  Tyler, 
149  U.  S.  164;  Davis  v.  Gray,  16  Wall.  (U.  S.) 
203  ;  Taylor  v.  Carry  1,  20  How.  (U.  S.)  583  ; 
Wiswall  v.  Sampson,  14  How.  (U.  S.)  52;  hire 
Acker,  66  Fed.  Rep.  290 ;  U.  S.  v.  Debs,  64 
Fed.  Rep.  765 ;  Thomas  v.  Cincinnati,  etc.,  R. 
Co.,  62  Fed.  Rep.  803 ;  Ex  p.  Huidekoper,  55 
Fed.  Rep.  709,  affirmed  149  U.  S.  164;  King  v. 
Wooten,  54  Fed.  Rep.  612;  U.  S.  v.  Murphy,  44 
Fed.  Rep.  42 ;  U.  S.  v.  Kane,  23  Fed.  Rep.  748 ; 
In  re  Doolittle,  23  Fed.  Rep.  544 ;  Secor  v. 
Toledo,  etc.,  R.  Co.,  7  Biss.  (U.  S.)  5i3>  21  Fed. 
Cas.  No.  12,605  I  King  v.  Ohio,  etc.,  R.  Co.,  7 
Biss.  (U.  S.)  529,  14  Fed.  Cas.  No.  7,800. 

9.  Interference  with  Bankrupt's  Propertv.  — 
In  re  Litchfield,  13  Fed.  Rep.  863;  In  re  Tift, 
11  Fed.  Rep.  463;  In  re  Stedman,  8  Nat. 
Bankr.  Reg.  319,  22  Fed.  Cas.  No.  13,330. 

10.  Suit  Brought  Without  Leave  —  Against  a 
Receiver.  —  Thompson  v.  Scott,  4  Dill.  (U.  S.) 
508,  23  Fed.  Cas.  No.  13,975. 

Suit  Affecting  Bankrupt's  Property. —  In  re 
Litchfield,  13  Fed.  Rep.  863  ;  Phelps  v.  Sellick, 

8  Nat.  Bankr.  Reg.  390,  19  Fed.  Cas.  No.  11,079. 

11.  Nonpayment  of  Money  Judgments.  —  Mal- 
lory  Mfg.  Co.  v.  Fox,  20  Fed.  Rep.  409  ;  The 
Blanche  Page,  16  Blatchf.  (U.  S.)  1;  Low  v. 
Durfee,  5  Fed.  Rep.  256 ;  Catherwood  v.  Gap- 
ette,  2  Curt.  (U.  S.)  94 ;  U.  S.  v.  Tetlow,  2 
Low.  (U.  S.)  159.  See  also  The  Blanch  Page, 
3  Fed.  Cas.  No.  1,524.  See  Rev.  Stat.  U.  S.,  § 
990. 

12.  Punishment. — Ex  p.  Robinson,  19  Wall. 
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Both  Fine  and  imprisonment  cannot  rightly  be  imposed,  but  when  that  has  been 
done  a  relator  cannot  be  released  on  habeas  corpus  until  he  has  satisfied  either 
the  imprisonment  or  the  fine,1  and  when  a  fine  has  been  inflicted,  the  court 
may  direct  that  the  party  stand  committed  until  the  fine  be  paid.a  On  com- 
mitment for  contempt,  the  defendant  may  be  imprisoned  until  discharged 
by  order  of  the  court.3 

Taxed  Costs  and  Solicitor's  and  Counsel's  Fees  may  be  included  in  the  fine  when  they 
were  incurred  through  resistance  to  an  order  of  the  court.4 

A  Court  Has  Ample  Power  to  Modify,  suspend,  or  relieve  from  the  fine  or  imprison- 
ment,5 subject  to  the  rights  of  the  other  parties  to  the  litigation.6 

d.  Power  to  Grant  New  Trials.  —  The  courts  of  the  United  States 
have  power  to  grant  new  trials,  in  cases  where  there  has  been  a  trial  by  juiy, 
for  reasons  for  which  new  trials  have  usually  been  granted  in  the  courts  of  law.7 
New  trials  at  law  are  granted  when  the  trial  court  erred  in  stating  the  law,  or 
when  the  verdict  of  the  jury  has  no  evidence  to  sustain  it,  or  when  the  great 
preponderance  of  the  evidence  is  against  the  verdict,  or  when  the  verdict  is 
due  to  passion,  prejudice,  or  partisan  feeling;8  but  where  a  state  statute 
confers  an  additional  right  or  power,  not  in  conflict  with  the  federal  statute,  a 
new  trial  may  be  granted  in  accordance  with  it.9  The  motions  are  addressed 
to  the  discretion  of  the  court,  and  this  discretion  is  not  affected  by  any  state 
law  on  the  subject  under  the  Practice  Conformity  Act.10 


(U.  S.)  512.  See  Ex  p.  McLeod,  120  Fed.  Rep. 
130;  U.  S.  v.  Green,  85  Fed.  Rep.  859;  In  re 
Boone,  83  Fed.  Rep.  948 ;  U.  S.  v.  Atcheson, 
etc.,  R.  Co.,  16  Fed.  Rep.  853. 

Wiien  the  Act  Does  Not  Appear  to  Have  Been  at 
All  Wilful  or  Defiant,  but  merely  the  exercise 
of  a  supposed  right  under  advice,  taken  and 
given  in  good  faith,  it  does  not  deserve  punish- 
ment as  such,  but  the  judgment  will  be  for 
damages  sustained  by  the  orator,  Matthews  v. 
Spangenberg,  15  Fed.  Rep.  813;  or  a  nominal 
fine  with  costs,  Morss  v.  Domestic  Sewing 
Mach.  Co.,  38  Fed.  Rep.  482. 

Disbarment  as  punishment  for  contempt  is 
unauthorized  and  void.  Ex  p.  Robinson,  19 
Wall.  (U.  S.)  505.  But  this  does  not  mean  that 
for  offenses  defined  in  this  statute  an  attorney 
may  not  be  disbarred  in  the  same  manner  as  on 
the  commission  of  any  other  offense  for  which 
disbarment  may  be  adjudged.  U.  S.  v.  Green, 
85  Fed.  Rep.  860. 

A  Corporation  may  be  punished  by  a  fine,  as 
well  as  the  officers  and  agents  through  whom  it 
has  acted.  U.  S.  v.  Memphis,  etc.,  R.  Co.,  6 
Fed.  Rep.  239. 

1.  Fine  and  Imprisonment.  —  Ex  p.  Davis, 
112  Fed.  Rep.  139. 

2.  Commitment  until  Fine  Paid. —  Fischer  v. 
Hayes,  6  Fed.  Rep.  72.  See  also  In  re  Chiles, 
22  Wall.  (U.  S.)  168;  Doubleday  v.  Sherman, 
8  Blatchf.  (U.  S.)  45. 

8.  Order  of  Commitment  until  Further  Order.  — 
Matter  of  Allen,  13  Blatchf.  (U.  S.)  271,  1  Fed. 
Cas.  No.  208. 

4.  Costs  and  Counsel  Fees.  —  Doubleday  v. 
Sherman,  7  Fed.  Cas.  No.  4,020. 

6.  Power  to  Modify  Sentence.  —  In  re  Nevitt, 
117  Fed.  Rep.  448. 

6.  In  re  Mullee,  7  Blatchf.  (U.  S.)  23,  17 
Fed.  Cas.  No.  9,911. 

7.  Power  to  Grant  New  Trials.  —  Rev.  Stat. 
U.  S..  §  726;  Brown  v.  Evans,  18  Fed.  Rep. 
58. 

A  Court  of  Chancery  may  re-examine  a  ver- 


dict rendered  under  the  direction  of  the  court, 
and  for  its  information,  and  set  it  aside,  and 
order  a  new  trial  for  adequate  cause.  Ex  p. 
Corse,  6  Fed.  Cas.  No.  3,254,  a  case  in  bank- 
ruptcy. 

That  a  Judge  Commissioned  Subsequently  to  the 
Verdict  cannot  grant  a  new  trial,  see  U.  S.  v. 
Harding,  26  Fed.  Cas.  No.  15,301. 

On  Conviction  in  a  Capital  Case,  it  was  held  in 
U.  S.  v.  Gibert,  25  Fed.  Cas.  No.  15,204,  that 
a  new  trial  could  not  be  granted  ;  but  in  U.  S. 
v.  Harding,  26  Fed.  Cas.  No.  15,301,  the  court 
said  that  a  new  trial  in  such  a  case  might  be 
granted  on  the  application  of  the  defendant,  as 
the  constitutional  right  not  to  be  put  twice  in 
jeopardy  for  the  same  offense  is  a  privilege 
that  may  be  waived. 

In  Cases  Heard  by  the  Court  by  Consent,  it  has 
been  held  that  a  new  trial  may  be  granted. 
Robinson  v.  Mutual  Ben.  L.  Ins.  Co.,  20  Fed. 
Cas.  No.  1 1,961. 

8.  When  New  Trials  May  Be  Granted. —  Prin- 
gle  v.  Guild,  119  Fed.  Rep.  964.  See  also 
Mattox  v.  U.  S.,  146  U.  S.  140;  Felton  v. 
Spiro,  78  Fed.  Rep.  581  ;  Millikin  v.  Ross,  9 
Fed.  Rep.  855 ;  U.  S.  v.  Fiv£  Cases  Cloth,  2 
N.  Y.  Leg.  Obs.  84,  25  Fed.  Cas.  No.  15,110. 

9.  Hughey  v.  Sullivan,  80  Fed.  Rep.  72.  S'je 
also  Clark  v.  Sohier,  1  Woodb.  &  M.  (U.  S.) 
36S  4  Fed.  Cas.  No.  2,835,  where  a  state 
statute,  in  a  case  where  there  has  been  no  jury 
trial,  may  set  aside  a  default  for  proper  reasons 
and  grant  a  trial. 

10.  State  Law  as  Affecting  Discretion  of  theCourt. 
—  Smale  v.  Mitchell,  143  U.  S.  99;  Fishburn 
v.  Chicago,  etc.,  R.  Co.,  137  U.  S.  60;  Missouri 
Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  132  U.  S. 
191  :  Coffey  v.  U.  S.,  117  U.  S.  235;  Newcomb 
v.  Wood,  97  U.  S.  583 ;  Indianapolis,  etc.,  R. 
Co.  v.  Horst,  93  U.  S.  301  ;  Parsons  v.  Bedford, 
3  Pet.  (U.  S.)  433  ;  Manning  v.  German  Ins. 
Co.,  107  Fed.  Rep.  57;  Tullis  v.  Lake  Erie,  etc., 
R.  Co.,  105  Fed.  Rep.  554;  Louisville,  etc.,  R. 
Co.  v.  White,  100  Fed.  Rep.  239 ;  James  P. 
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e.  Power  to  Hold  to  Security  for  Peace. — The  judges  of  the 
Supreme,  Circuit,  and  District  Courts,  with  others,  are  given  power  to  hold  to 
security  of  the  peace  and  for  good  behavior.1 

/.  Power  to  Enforce  Awards  of  Foreign  Consuls.  — The  District 
and  Circuit  Courts  and  the  commissioners  of  the  Circuit  Courts  have  power 
to  enforce  awards  of  foreign  consuls  and  commercial  agents  in  certain  cases.2 
Neither  under  international  law,  nor  under  the  statute  law  of  the  United 
States,  has  a  consular  officer  of  a  foreign  government  a  right  to  sit  as  judge  or 
arbitrator  within  United  States  territory,  and  render  decrees  or  orders  affecting 
personal  liberty,  which  orders  or  decrees  the  courts  of  the  United  States  are 
authorized  or  required  to  enforce,  unless  the  consent  of  the  United  States  to 
such  jurisdiction  h;is  been  given  either  by  express  statute  or  treaty  stipu- 
lation.3 A  treaty  stipulation  giving  consuls  of  a  foreign  country  the  right  to 
act  as  judges  in  certain  cases  does  not  oust  the  federal  courts  of  jurisdiction.4 

g.  Power  to  Issue  Writs— (i)  Power  of  Courts  to  Issue  Writs  — 
(a)  Writs  of  Scire  Facias.  — The  Supreme  Court,  the  Circuit  Court  of  Appeals, 
and  the  Circuit  and  District  Courts  have  the  power  to  issue  writs  of  scire 
facias.5 

(b)  Writs  Not  Specifically  Provided  For  by  Statute.  —  They  also  have  power  to  issue 
all  writs  not  specifically  provided  for  by  statute,  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions,  and  agreeable  to  the  usages  and 
principles  of  law.® 

Under  This  General  Provision,  a  writ  of  certiorari  may  be  issued  by  an  appellate 
court  to  ascertain  whether  an  inferior  court  has  exceeded  its  authority,7  and 


Witherow  Co.  v.  De  Bardeleben  Coal,  etc.,  Co., 
99  Fed.  Rep.  670  ;  Hughey  v.  Sullivan,  80  Fed. 
Rep.  73  ;  U.  S.  v.  Sufert  Bros.  Co.,  78  Fed.  Rep. 
520 ;  Lowry  v.  Mt.  Adams,  etc.,  Incline  Plane 
R.  Co.,  68  Fed.  Rep.  827;  McClellan  v.  Pyeatt, 
50  Fed.  Rep.  686 ;  Hynes  v.  Chicago,  etc.,  R. 
Co.,  23  Fed.  Rep.  18;  U.  S.  v.  Train,  12  Fed. 
Rep.  852;  Cady  v.  Phcenix  F.  Ins.  Co.,  4  Fed. 
Cas.  No.  2,284 ;  Emma  Silver  Min.  Co.  v. 
Park,  14  Blatchf.  (U.  S.)  411;  Hiller  v.  Shat- 
tuck,  1  Flipp.  (U.  S.)  272.  See  Rev.  Stat.  U. 
S.,  §  914. 

1.  Power  to  Hold  to  Security  for  the  Peace.  — 

"  The  judges  of  the  Supreme  Court  and  of  the 
Circuit  and  District  Courts,  the  commissioners 
of  the  Circuit  Courts,  and  the  judges  and  other 
magistrates  of  the  several  states  who  are  or 
may  be  authorized  by  law  to  make  arrests  for 
offenses  against  the  United  States,  shall  have 
the  like  authority  to  hold  to  security  of  the 
peace,  and  for  good  behavior,  in  cases  arising 
under  the  Constitution  and  laws  of  the  United 
States,  as  may  be  lawfully  exercised  by  any 
judge  or  justice  of  the  peace  of  the  respective 
states  in  cases  cognizable  before  them."  Rev. 
Stat.  U.  S.,  §  727.  See  In  re  Minean,  45  Fed. 
Rep.  188;  U.  S.  v.  Greiner,  14  Phila.  (Pa.)  396, 
18  Leg.  Int.  (Pa.)  149. 

2.  Powers  to  Enforce  Awards  of  Foreign  Consuls, 

—  Rev.  Stat.  U.  S.,  §  728.  And  see  generally 
the  title  Consuls,  vol.  7,  p.  6. 

Extradition  cannot  be  obtained  under  this 
statute,  as  there  must  be  a  performance  of  such 
conditions  as  Congress  has  seen  fit  generally 
to  guard  that  important  matter.  In  re  Aubrey, 
26  Fed.  Rep.  851. 

3.  Jurisdiction  of  Consuls.  —  In  re  Aubrey,  26 
Fed.  Rep.  851. 

4.  Does  Not  Oust  Jurisdiction  of  Federal  Courts. 

—  The  Bark  Elwin  Kreplin,  8  Fed.  Cas.  No. 


4,427,  in  which  case  the  court  said :  "  The 
consul  is  not  a  court,  and  neither  his  record 
nor  his  testimony  is  conclusive  in  this  court." 

5.  Scire  Facias.  —  Rev.  Stat.  U.  S.,  §  716;  26 
T".  S.  Stat,  at  L.  829,  c.  517,  §  12.  See  Pull- 
man's Palace  Car  Co.  v.  Washburn,  66  Fed. 
Rep.  790;  Ex  p.  Everts,  1  Bond  (U.  S.)  197,  8 
Fed.  Cas.  No.  4,581. 

6.  Writs  Not  Specifically  Provided  For.  —  Rev. 
Stat.  U.  S.,  §  716.  See  Fink  v.  O'Neil,  106  U. 
S.  272;  U.  S.  Bank  v.  Halstead,  10  Wheat. 
(U.  S.)  51  ;  Wayman  v.  Southard,  10  Wheat. 
(U.  S.)  1;  Ex  p.  Milwaukee  R.  Co.,  5  Wall.  (U. 
S.)  188;  U.  S.  v.  Plumer,  3  Cliff.  (U.  S.)  28, 
27  Fed.  Cas.  No.  16,056;  Chittenden  v.  Darden, 
2  Woods  (U.  S.)  437,  5  Fed.  Cas.  No.  2,688; 
Bennett  v.  Bennett,  1  Deady  (U.  S.)  299,  3 
Fed.  Cas.  No.  1,318. 

Audita  Querela.  —  Avery  v.  U.  S.,  12  Wall. 
(U.  S.)  304. 

Attachments  for  Witnesses.  —  Ex  p.  Pleas- 
ants, 4  Cranch  (C.  C.)  314,  19  Fed.  Cas.  No. 
11,225. 

Garnishments. —  U.  S.  v.  Swan,  (C.  C.  A.)  65 
Fed.  Rep.  651. 

Warrants.  —  In  re  Christian,  82  Fed.  Rep. 
891. 

Venire  Facias. — U.  S.  v.  Antz,  16  Fed.  Rep. 
119. 

Subpoena  Duces  Tecum. —  In  re  Shephard,  3 
Fed.  Rep.  12. 

Writs  of  Prohibition.  —In  re  Paquet,  (C.  C. 
A.)  114  Fed.  Rep.  437;  In  re  Bininger,  7 
Blatchf.  (U.  S.)  159,  3  Fed.  Cas.  No.  1,417. 

Writs  of  Error.  —  U.  S.  v.  Plumer.  3  Cliff. 
(U.  S.)  28,  27  Fed.  Cas.  No.  16.056. 

7.  Certiorari.  —  Ex  p.  Lang,  t8  Wall.  (U.  S.) 
166:  Ex  p.  Yerger,  8  Wall.  (U.  S.)  85;  Ex  p. 
Mcr.irdle.  6  Wall.  (U.  S.)  318,  7  Wall.  (U.  S.) 
506;  Ex  p.  Mulligan,  4  Wall.  (U.  S.)  2;  Ex  p. 
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only  as  an  ancillary  process,1  but  it  is  not  issued  when  there  is  a  plain  and 
adequate  remedy  by  appeal  or  otherwise,2  nor  to  bring  up  a  case  of  which  the 
higher  court  has  exclusive  jurisdiction.3  They  may  also  issue  executions ; 4 
writs  of  mandamus,5  not  as  an  original  proceeding,  but  only  in  aid  of  jurisdiction 
in  cases  already  pending  6  and  when  a  party  has  a  legal  right  and  has  no  other 


Wells,  18  How.  (U.  S.)  307 ;  In  re  Kaine,  14 
How.  (U.  S.)  103 ;  Matter  of  Metzger,  5  How. 
(U.  S.)  176;  Ex  p.  Bollman,  4  Cranch  (U.  S.) 
75 ;  Ex  p.  Burford,  3  Cranch  (U.  S.)  448 ;  U. 
S.  v.  Hamilton,  3  Dall.  (U.  S.)  17;  Ex  p.  Wat- 
kins,  3  Pet.  (U.  S.)  193,  7  Pet.  (U.  S.)  568. 

Proceedings  of  Military  Tribunals  are  not  re- 
viewable by  certiorari.  In  re  Vidal,  179  U.  S. 
126;  Ex  p.  Vallandigham,  1  Wall.  (U.  S.) 
243- 

1.  Only  as  Ancillary  Process.  —  American 
Constr.  Co.  v.  Jacksonville,  etc.,  R.  Co.,  148  U. 
S.  372;  Luxton  v.  North  R.  Bridge  Co.,  147  U. 
S.  337,  34i ;  U.  S.  v.  Young,  94  U.  S.  258 ; 
U.  S.  v.  Adams,  9  Wall.  (U.  S.)  661 ;  Ex  p.  Val- 
landigham, 1  Wall.  (U.  S.)  243 ;  Barton  v. 
Petit,  7  Cranch  (U.  S.)  288;  Ex  p.  Gordon,  1 
Black  (U.  S.)  503;  U.  S.  v.  Circuit  Ct.,  (C. 
C.  A.)  126  Fed.  Rep.  169;  Travis  County  v. 
King  Iron  Bridge,  etc.,  Co.,  (C.  C.  A.)  92  Fed. 
Rep.  690 ;  Taylor  v.  Louisville,  etc.,  R.  Co.,  (C. 
C.  A.)  88  Fed.  Rep.  350 ;  In  re  Martin,  5 
Blatchf.  (U.  S.)  303,  16  Fed.  Cas.  No.  9,151; 
Ex  p.  Van  Orden,  3  Blatchf.  (U.  S.)  166,  28 
Fed.  Cas.  No.  16,780;  Russell  v.  Thomas,  10 
Phila.  (Pa.)  239,  31  Leg.  Int.  (Pa.)  189,  21 
Fed.  Cas.  No.  12,162. 

To  Effect  Removal  of  a  Cause  from  a  State 
Court.  —  Ex  p.  Wells,  3  Woods  (U.  E.)  128,  29 
Fed.  Cas.  No.  17,386. 

2.  Certiorari  Not  Issued  When  There  Is  Remedy 
by  Appeal.  —  In  re  Huguley  Mfg.  Co.,  184  U. 
S.  301  ;  In  re  Tampa  Suburban  R.  Co.,  168  U. 
S.  583 ;  In  re  Chetwood,  165  U.  S.  443 ; 
American  Constr.  Co.  v.  Jacksonville,  etc.,  R. 
Co.,  148  U.  S.  372 ;  Ex  p.  Vallandigham,  1  Wall. 
(U.  S.)  243,  249. 

A  Proceeding  for  a  Contempt  may  be  reached 
by  certiorari.    In  re  Chetwood,  165  U.  S.  443. 

3.  Certiorari  Not  Issued  by  Court  Havir.rr  tx- 
elusive  Jurisdiction.  —  American  Constr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372. 

i.  Executions.  —  Wayman  v.  Southard,  10 
Wheat.  (U.  S.)  1 ;  U.  S.  Bank  v.  Halstead,  10 
Wheat.  (U.  S.)  51  ;  U.  S.  v.  Arnold,  (C.  C.  A.) 
69  Fed.  Rep.  987  ;  Ward  v.  Chamberlin,  9  Am. 
L.  Reg.  171,  29  Fed.  Cas.  No.  17,152. 

5.  Mandamus. —  Reagan  v.  Farmers  L.  &  T. 
Co.,  154  U.  S.  430;  Lincoln  County  v.  Luning, 
133  U.  S.  529;  Hyde  v.  Stone,  20  How.  (U.  S.) 
175;  Union  Bank  v.  Vaiden,  18  How.  (U.  S.) 
503;  Suydam  v.  Broadnax,  14  Pet.  (U.  S.)  67; 
Davenport  v.  Lord,  9  Wall.  (U.  S.)  409  ;  Wash- 
ington County  v.  Durant,  9  Wall.  (U.  S.)  415; 
Riggs  v.  Johnson  County,  6  Wall.  (U.  S.)  166; 
U.  S.  v.  Capdevielle,  (C.  C.  A.)  118  Fed.  Rep. 
809  ;  Board  of  Liquidation  v.  U.  S.,  (C.  C.  A.) 
108  Fed.  Rep.  689;  Hair  v.  Burnell,  106  Fed. 
Rep.  280 ;  Shepard  v.  Tulare  Irrigation  Dist., 
94  Fed.  Rep.  4.  But  see  Ex  p.  De  Groot  6 
Wall.  (U.  S.)  497  ;  The  Steam  Tug  Enterprise, 
3  Wall.  Jr.  (C.  C.)  58,  8  Fed.  Cas.  No.  4,500; 
Wheeling  v.  Baltimore,  1  Hughes  (U.  S.)  90, 
29  Fed.  Cas.  No.  17,502. 


Compelling  the  Performance  of  Purely  Minis- 
terial Acts, —  Lower  v.  U.  S.,  91  U.  S.  536; 
Decatur  v.  Paulding,  14  Pet.  (U.  S.)  497 ;  Ken- 
dall v.  U.  S.,  12  Pet.  (U.  S.)  524;  Litchfield 
v.  Register,  9  Wall.  (U.  S.)  575  ;  Secretary  v. 
McGarrahan,  9  Wall.  (U.  S.)  298;  Gaines  v. 
Thompson,  7  Wall.  (U.  S.)  347 ;  Ex  p.  De 
Groot,  6  Wall.  (U.  S.)  497  ;  Mississippi  v.  John- 
son, 4  Wall.  (U.  S.)  475  ;  M'Intire  v.  Wood,  7 
Cranch  (U.  S.)  504 ;  Marbury  v.  Madison,  1 
Cranch  (U.  S.)  137;  Brashear  v.  Mason,  6  How. 
(U.  S.)  92;  Fuller  v.  Aylesworth,  (C.  C.  A.) 
75  Fed.  Rep.  699. 

To  Compel  the  Levy  of  a  Tax  to  Pay  a  Judgment. 
—  Chanute  City  v.  Trader,  132  U.  S.  211; 
Harshman  v.  Knox  County,  122  U.  S.  318; 
Rosenbaum  v.  Bauer,  120  U.  S.  450;  Daven- 
port v.  Dodge  County,  105  U.  S.  237;  Greene 
County  v.  Daniel,  102  U.  S.  187;  Graham  v. 
Norton,  15  Wall.  (U.  S.)  427;  Bath  County  v. 
Amy,  13  Wall.  (U.  S.)  244;  Washington  County 
v.  Durant,  9  Wall.  (U.  S.)  415;  Davenport  v. 
Lord,  9  Wall.  (U.  S.)  409;  Weber  v.  Lee 
County,  6  Wall.  (U.  S.)  212;  Walkley  v.  Mus- 
catine, 6  Wall.  (U.  S.)  481  ;  Riggs  v.  Johnson 
Ccunty,  6  Wall.  (U.  S.)  166;  Von  Hoffman  v. 
Quincy,  4  Wall.  (U.  S.)  535;  Rock  Island 
County  v.  U.  S.,  4  Wall.  (U.  S.)  435;  Knox 
County  v.  Aspinwall,  24  How.  (U.  S.)  376, 
affirming  Aspinwall  v.  Knox  County,  2  Fed. 
Cas.  No.  593;  U.  S.  v.  Capdeville,  (C.  C.  A.) 
118  Fed.  Rep.  809. 

6.  Not  as  an  Original  Proceeding — Smith  v. 
Bourbon  County,  127  U.  S.  105;  Rosenbaum  v. 
Bauer,  120  U.  S.  450,  affirming  28  Fed.  Rep. 
223 ;  Davenport  v.  Dodge  County,  105  U.  S. 
237;  Greene  County  v.  Daniel,  102  U.  S.  187; 
Queensbury  v.  Culver,  19  Wall.  (U.  S.)  83; 
Heine  v.  Levee  Com'rs,  19  Wall.  (U.  S.)  655; 
Graham  v.  Norton,  15  Wall.  (U.  S.)  427;  Bath 
County  v.  Amy,  13  Wall.  ( U.  S.)  244;  Secre- 
tary v.  McGarrahan,  9  Wall.  (U.  S.)  311; 
Riggs  v.  Johnson  County,  6  Wall.  (U.  S.)  166, 
197,  198;  Kendall  v.  U.  S.,  12  Pet.  (U.  S.) 
524;  MTntire  v.  Wood,  7  Cranch  (U.  S.)  504; 
M'Clung  v.  Silliman,  6  Wheat.  (U.  S.)  601  ; 
Hair  v.  Burnell,  106  Fed.  Rep.  280;  Shepard 
v.  Tulare  Irrigation  Dist.,  94  Fed.  Rep.  3  ;  Waite 
v.  Santa  Cruz,  89  Fed.  Rep.  619  ;  U.  S.  v.  Judges, 
(C.  C.  A.)  85  Fed.  Rep.  179;  Indiana  v.  Lake 
Erie,  etc.,  R.  Co.,  85  Fed.  Rep.  1 ;  In  re  For- 
syth, 78  Fed.  Rep.  301  ;  Fuller  v.  Aylesworth, 
(C.  C.  A.)  75  Fed.  Rep.  699  ;  U.  S.  v.  Williams, 
(C.  C.  A.)  67  Fed.  Rep.  384;  Stewart  v.  Jus- 
tices, 47  Fed.  Rep.  482 ;  U.  S.  v.  Pearson,  32 
Fed.  Rep.  309 ;  Rosenbaum  v.  Bd.  of  Super- 
visors, 28  Fed.  Rep.  223  ;  Liebman  v.  San  Fran- 
cisco, 24  Fed.  Rep.  713;  U.  S.  v.  Hutton,  10 
Ben.  (U.  S.)  268,  26  Fed.  Cas.  No.  15,433; 
Russell  v.  Thomas,  10  Phila.  (Pa.)  239,  31  Leg. 
Int.  (Pa.)  189,  21  Fed.  Cas.  No.  12,162;  Wheel- 
ing v.  Baltimore,  1  Hughes  (U.  S.)  90,  29  Fed. 
Cas.  No.  17,502;  Smith  v.  Jackson,  1  Paine  (U. 
S.)  453,  22  Fed.  Cas.  No.  13,064. 
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adequate  remedy;1  supersedeas  writs;8  and  injunctions3  to  restrain  the  con- 
tinued violation  of  a  right,4  for  relief  and  protection  on  the  grounds  of  mistake 
and  fraud,5  to  prevent  the  dissolution  of  a  corporation  until  the  jurisdiction 
of  the  United  States  court  over  it  is  ended,6  to  enjoin  state  officers  from 
carrying  out  state  laws  declared  to  be  unconstitutional,7  to  restrain  the  illegal 
use  of  process  by  a  United  States  marshal,8  to  enjoin  interference  with  inter- 
state commerce  or  the  mail  service;9  but  an  injunction  cannot  be  issued  to 
enjoin  officers  against  performing  ministerial  duties, 10  or  to  restrain  a  receiver 
appointed  by  a  state  court  from  unjust  discrimination  in  freight  rates,11  nor 
can  one  Circuit  Court  enjoin  the  proceedings  of  another.13 

(2)  Power  of  J ustices  and  J udges  to  Issue  Writs  —  (a)  Writs  of  Ne  Exeat.  — 
Writs  of  ne  exeat  may  be  granted  by  any  justice  of  the  Supreme  Court  or 
circuit  justice  or  judge.13    A  demand  to  be  a  foundation  for  the  writ  must  be 


1.  When  There  Is  No  Other  Adequate  Remedy. 

—  In  re  Blake,  175  U.  S.  114;  In  re  Parsons, 
150  U.  S.  150;  American  Constr.  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  148  U.  S.  372,  379;  Gaines 
v.  Rugg,  148  U.  S.  228;  Ex  p.  Morgan,  114  U. 
S.  174;  Ex  p.  Whitney,  13  Pet.  (U.  S.)  404; 
U.  S.  v.  Judges,  (C.  C.  A.)  85  Fed.  Rep.  180, 
citing  In  re  Rice,  115  U.  S.  396,  403;  U.  S.  v. 
Severens,  (C.  C.  A.)  71  Fed.  Rep.  768;  U.  S. 
v.  Swan,  (C.  C.  A.)  65  Fed.  Rep.  647;  Evans 
v.  Pittsburg,  8  Fed.  Cas.  No.  4,567. 

2.  Supersedeas  Writs. — In  re  Claasen,  140  U. 
S.  200  ;  Goddard  v.  Ordway,  94  U.  S.  672  ;  Ex 
p.  Milwaukee  R.  Co.,  5  Wall.  (U.  S.)  188; 
Hardeman  v.  Anderson,  4  How.  (U.  S.)  640; 
New  England  R.  Co.  v.  Hyde,  (C.  C.  A.)  101 
Fed.  Rep.  397. 

Only  When  Necessary  to  the  Exercise  of  Appel- 
late Jurisdiction.  —  Slaughter-House  Cases,  10 
Wall.  (U.  S.)  292. 

3.  Injunction  Against  Collection  of  State  Taxes. 

—  Arkansas  Bldg.,  etc.,  Assoc.  v.  Madden,  175 
U.  S.  269  ;  Cummings  v.  National  Bank,  101  U. 
S.  153;  Taylor  v.  Louisville,  etc.,  R.  Co.,  88 
Fed.  Rep.  350  ;  Meyers  v.  Sields,  61  Fed.  Rep. 
7i3. 

Res training  Labor  Organizations  from  Ordering 
Strikes.  —  Wabash  R.  Co.  v.  Hannahan,  121 
Fed.  Rep.  563 ;  Nashville,  etc.,  R.  Co.  v.  Mc- 
Connell,  82  Fed.  Rep.  80 ;  Arthur  v.  Oakes,  (C. 
C.  A.)  63  Fed.  Rep.  310. 

Injunctions  to  Stay  Proceedings  in  State  Courts 
in  bankruptcy  cases  are  made  exceptions  by 
statute  to  the  rule  that  injunctions  cannot  be 
granted  by  any  court  of  the  United  States  to 
stay  proceedings  in  any  court  of  a  state,  and 
such  injunctions  may  be  granted  when  neces- 
sary for  the  exercise  of  the  jurisdiction  of  the 
bankruptcy  court.  Rev.  Stat.  U.  S.,  §  720 ; 
White  v.  Schloerb,  178  U.  S.  542,  affirming  97 
Fed.  Rep.  326;  Chapman  v.  Brewer,  114  U.  S. 
170;  Ex  p.  Schwab,  98  U.  S.  240;  Dial  v.  Rey- 
nolds, 96  U.  S.  340 ;  Haines  v.  Carpenter,  91 
U.  S.  254;  In  re  Hornstein,  122  Fed.  Rep.  271; 
Carling  v.  Seymour  Lumber  Co.,  113  Fed.  Rep. 
491;  In  re  Russell,  101  Fed.  Rep.  248;  Leidigh 
Carriage  Co.  v.  Stengel,  95  Fed.  Rep.  645  ;  Lea  v. 
George  M.  West  Co.,  91  Fed.  Rep.  237.  See  the 
title  Injunctions,  vol.  16,  p.  414. 

4.  To  Restrain  Violation  of  a  Rip'ht. —  Scott 
v.  Donald,  165  U.  S.  108;  Iron  Mountain  R. 
Co.  v.  Memphis,  (C.  C.  A.)  96  Fed.  Rep.  113; 
Nashville,  etc.,  R.  Co.  v.  M'Conncll,  82  Fed. 
Rep.  70;  Sanford  v.  Poe,  (C.  C.  A.)  69  Fed. 
Rep.  546. 


5.  For  Relief  on  Equitable  Grounds.  —  Coats  v. 
Merrick  Thread  Co.,  149  U.  S.  562  ;  Lawrence 
Mfg.  Co.  v.  Tenn.  Mfg.  Co.,  138  U.  S.  537; 
National  Surety  Co.  v.  Humboldt  State  Bank, 
(C.  C.  A.)  120  Fed.  Rep.  598;  Nashville,  etc., 
R.  Co.  v.  McConnell,  82  Fed.  Rep.  88;  Central 
Trust  Co.  v.  Citizens'  St.  R.  Co.,  80  Fed.  Rep. 
218;  Consolidated  Steel,  etc.,  Co.  v.  Murray,  80 
Fed.  Rep.  811  ;  Oxley  Stave  Co.  v.  Cooper's  In- 
ternational Union,  72  Fed.  Rep.  695 ;  Wood- 
worth  v.  Rogers,  3  Woodb.  &  M.  (U.  S.)  135, 
30  Fed.  Cas.  No.  18,018. 

6.  To  Prevent  Dissolution  of  Corporation.  — 
Fisk  v.  Union  Pac.  R.  Co.,  10  Blatchf.  (U.  S.) 
518,  9  Fed.  Cas.  No.  4,830. 

7.  To  Stay  Carrying  Out  Unconstitutional  State 
Laws. —  U.  S.  v.  Lee,  106  U.  S.  196;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  532  ;  Davis  v. 
Gray,  16  Wall.  (U.  S.)  205;  Osborn  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738;  Claybrook  v. 
Owensboro,  16  Fed.  Rep.  297.  See  Silliman  v. 
Hudson  River  Bridge  Co.,  4  Blatchf.  (U.  S.) 
395,  22  Fed.  Cas.  No.  12,852,  as  to  state  legis- 
lation prohibited  by  Congress. 

8.  To  Restrain  Illegal  Use  of  Process.  —  Gibbs 
v.  Usher,  Holmes  (U.  S.)  348,  10  Fed.  Cas.  No. 
5,387. 

9.  To  Enjoin  Interference  with  Interstate  Com- 
merce or  Mail  Service.  —  In  re  Debs,  158  U.  S. 
564;  Wabash  R.  Co.  v.  Hannahan,  121  Fed. 
Rep.  563  ;  U.  S.  v.  Coal  Dealers'  Assoc.,  85  Fed. 
Rep.  252. 

10.  Enjoining  Performance  of  Ministerial  Duties. 

—  Mississippi  v.  Johnson,  4  Wall.  (U.  S.)  475  ; 
Marbury  v.  Madison,  1  Cranch  (U.  S.)  166 ; 
Mason  v.  Rollins,  2  Biss.  (U.  S.)  99,  16  Fed. 
Cas.  No.  9,252;  McElrath  v.  Mcintosh,  Brun. 
Col.  Cas.  (U.  S.)  559,  16  Fed.  Cas.  No.  8,781. 

11.  Against  Receiver  of  State  Court.  —  McCoy 
v.  Marietta,  etc.,  R.  Co.,  7  Cine.  L.  Bui.  93,  15 
Fed.  Cas.  No.  8,730&. 

12.  From  One  Circuit  Court  to  Another.  — 
Roshell  v.  Maxwell,  Hempst.  (U.  S.)  25,  20 
Fed.  Cas.  No.  12,066a. 

13.  "  Writs  of  Ne  Exeat  may  be  granted  by  any 
justice  of  the  Supreme  Court,  in  cases  where 
they  might  be  granted  by  the  Supreme  Court; 
and  by  any  circuit  justice  or  circuit  judge,  in 
cases  where  they  might  be  granted  by  the  Cir- 
cuit Court  of  which  he  is  a  judge.  But  no  writ 
of  ne  exeat  shall  be  granted  unless  a  suit  in 
equity  is  commenced,  and  satisfactory  proof  is 
made  to  the  court  or  judge  granting  the  same 
that  the  defendant  designs  quickly  to  depart 
from  the  United  States."     Rev.  Stat.  U.  S.,  § 
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an  equitable  debt  or  pecuniary  claim,  and  be  certain,  or  capable  of  being 
rendered  to  certainty.1 

(b)  Temporary  Restraining  Orders.  —  Whenever  notice  is  given  of  a  motion  for 
an  injunction  out  of  a  Circuit  or  District  Court,  the  court  or  judge  thereof 
may,  if  there  appears  to  be  danger  of  irreparable  injury  from  delay,  grant  an 
order  restraining  the  act  sought  to  be  enjoined  until  the  decision  on  the 
motion;  and  such  order  may  be  granted  with  or  without  security,  in  the  dis- 
cretion of  the  court  or  judge.2  The  object  of  such  restraining  order  is  to 
preserve  matters  in  statu  quo  where  there  is  danger  of  irreparable  injury,3 
and  it  operates  until  the  hearing  on  the  question  of  granting  the  injunction.4 
As  matters  involving  danger  of  irreparable  injury  from  delay,  temporary 
injunctions  have  been  granted  in  a  variety  of  instances.5 

(c)  Writs  of  injunction.  —  Writs  of  injunction  maybe  granted  by  any  justice 
of  the  Supreme  Court  or  by  any  judge  of  a  Circuit  Court.6  The  writs  may 
be  issued  in  vacation.7 

2.  Officers  —  a.  In  General.  —  It  is  provided  by  statute  "  that  no  person 
related  to  any  justice  or  judge  of  any  court  of  the  United  States  by  affinity 
or  consanguinity  within  the  degree  of  first  cousin  shall  hereafter  be  appointed 
by  such  court  or  judge  to,  or  employed  by  such  court  or  judge  in,  any  office  or 


717.  See  In  re  Lipke,  98  Fed.  Rep.  970;  Lewis 
v.  Shainwald,  48  Fed.  Rep.  600,  7  Sawyer  (U. 
S.)  403. 

District  Judge  Cannot  Issue  Writ.  —  Gernon  v. 
Boecaline,  2  Wash.  (C.  C.)  230.  See  Loewen- 
stein  v.  Bierbaum,  15  Fed.  Cas.  No.  8,4610. 

1.  Nature  of  Demand.  —  Graham  v.  Stucker,  4 
Blatchf.  (U.  S.)  50.  See  also  Gernan  v.  Boeca- 
line, 2  Wash.  (C.  C.)  130;  Loewenstein  v.  Bier- 
baum, 15  Fed.  Cas.  No.  8,461a. 

The  Writ  Will  Be  Issued  Against  an  Ad- 
ministratrix who  is  about  to  remove  with  the 
effects  of  the  intestate,  when  the  sureties  reside 
outside  the  district.  Patterson  v.  McLaughlin, 
1  Cranch  (C.  C.)  355. 

2.  Temporary  Restraining  Orders.  —  Rev.  Stat. 
U.  S.,  §  718. 

3.  Wabash  R.  Co.  v.  Hannahan,  121  Fed. 
Rep.  563;  Worth  Mfg.  Co.  v.  Bingham,  116 
Fed.  Rep.  785. 

4.  Operates  until  the  Hearing.  —  Joseph  Dry 
Goods  Co.  v.  Hetch,  120  Fed.  Rep.  760;  Caba- 
niss  v.  Rec'o  Min.  Co.,  116  Fed.  Rep.  318; 
North  American  Land,  etc.,  Co.  v.  Watkins, 
109  Fed.  Rep.  101. 

5.  Matters  Involving  Danger  of  Irreparable 
Injury. —  See  Breeden  v.  Lee,  2  Hughes  (U.  S.) 
484,  4  Fed.  Cas.  No.  1,828,  as  to  restraining 
sheriff  from  selling  personal  property  which 
would  suspend  farming  operations. 

But  see  Worth  Mfg.  Co.  v.  Bingham,  116 
Fed.  Rep.  785,  as  to  restraining  dissolution  of 
corporation,  and  Barston  v.  Beckett,  no  Fed. 
Rep.  826,  as  to  transfer  of  real  estate  pendente 
lite. 

Interference  with  Interstate  Commerce  and 
Mails.  —  Wabash  R.  Co.  v.  Hannahan,  121  Fed. 
Rep.  563  ;  Chicago,  etc.,  R.  Co.  v.  Burlington, 
etc.,  R.  Co.,  34  Fed.  Rep.  481. 

Interfering  with  Employees  of  Receiver.  —  U.  S. 
v.  Weber,  114  Fed.  Rep.  950. 

Infringement  of  Patents.  —  Yuengiing  v.  John- 
son, 1  Hughes  (U.  S.)  607,  30  Fed.  Cas.  No. 
18,195. 

6.  Writs  of  Injunction.  —  "Writs  of  injunction 
may  be  granted  by  any  justice  of  the  Supreme 
Court  in  cases  where  they  might  be  granted  by 


the  Supreme  Court;  and  by  any  judge  of  a 
Circuit  Court  in  cases  where  they  might  be 
granted  by  such  court.  But  no  justice  of  the 
Supreme  Court  shall  hear  or  allow  any  appli- 
cation for  an  injunction  or  restraining  order  in 
any  cause  pending  in  the  circuit  to  which  he  is 
allotted,  elsewhere  than  within  such  circuit,  or 
at  such  place  outside  of  the  same  as  the  par- 
ties may  stipulate  in  writing,  except  when  it 
cannot  be  heard  by  the  circuit  judge  of  the 
circuit  or  the  district  judge  of  the  district. 
And  an  injunction  shall  not  be  issued  by  a 
district  judge,  as  one  of  the  judges  of  a  Circuit 
Court,  in  any  case  where  a  party  has  had  a 
reasonable  time  to  apply  to  the  Circuit  Court 
for  the  writ ;  nor  shall  any  injunction  so  issued 
by  a  district  judge  continue  longer  than  to  the 
Circuit  Court  next  ensuing,  unless  so  ordered 
by  the  Circuit  Court."    Rev.  Stat.  U.  S.,  §  719. 

See  as  to  the  power  of  courts  to  issue  writs 
of  injunction,  supra,  this  division,  Power  to 
Issue  Writs  —  Power  of  Courts  to  Issue  Writs 
—  Writs  Not  Specifically  Provided  for  by 
Stctute. 

Power  of  Supreme  Court  Justice  to  Grant  at  Any 
Place.  —  U.  S.  v.  Louisville,  etc.,  Canal  Co.,  4 
Dill.  (U.  S.)  601,  26  Fed.  Cas.  No.  15,633; 
Searles  v.  Jacksonville,  etc.,  R.  Co.,  2  Woods 
(U.  S.)  621,  21  Fed.  Cas.  No.  12,586. 

A  District  Judge  Holding  a  Circuit  Court  may 
issue  an  injunction  as  fully  and  freely  in  all 
respects  as  when  held  by  the  circuit  justice  or 
judge,  or  by  two  justices.  Goodyear  Dental 
Vulcanite  Co.  v.  Folsom,  3  Fed.  Rep.  500. 
See  also  McDowell  v.  Kurtz,  77  Fed.  Rep.  206  : 
Industrial,  etc.,  Guaranty  Co.  v.  Electrical  Sup- 
ply Co.,  58  Fed.  Rep.  732;  Parker  v.  Judges 
12  Wheat.  (U.  S.)  561.  But  if  granted  while 
acting  as  a  member  of  the  Circuit  Court,  after 
a  hearing  in  chambers,  it  will  not  continue 
longer  than  to  the  next  session  of  the  Circuit 
Court.  Dreutzer  v.  Frankfort  Land  Co.,  6c; 
Fed.  Rep.  642.  See  also  Gray  v.  Chicago,  etc., 
R.  Co..  10  Fed.  Cas.  No.  5,713. 

7.  Issued  in  Vacation.  —  U.  S.  v.  Weber,  114 
Fed.  Rep.  950 ;  Gray  v.  Chicago,  etc.,  R.  Co., 
Woolw.  (U.  S.)  63,  10  Fed.  Cas.  No.  5,713. 
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duty  in  any  court  of  which  such  justice  or  judge  may  be  a  member."  1  The)' 
shall  reside  permanently  in  the  district  where  their  official  duties  are  to  be 
performed,  and  give  personal  attention  to  the  duties  of  the  office.2 

b.  CLERKS  —  (i)  Appointment  and  Removal.  —  The  Federal  Constitution 
provides  that  "  Congress  may  by  law  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper  *  *  *  in  the  courts  of  law."3  Clerks  are 
inferior  officers  within  the  meaning  of  this  provision,  and  their  appointment 
has  been  vested  generally  by  Congress  in  the  courts.4 

Power  of  Removal.  —  In  the  absence  of  any  constitutional  provision  or  statu- 
tory regulation,  the  power  of  removal  is  incident  to  the  power  of  appointment. 
The  power  of  removal  may  be  exercised  either  by  notice  to  the  officer  or  by 
the  mere  appointment  of  a  successor.5 

Oath  of  Office.  —  The  clerk  of  the  Supreme  Court,  and  every  clerk  and  deputy 
clerk  of  a  Circuit  or  District  Court,  shall,  before  he  enters  on  the  execution  of 
his  office,  take  an  oath  or  affirmation  in  the  form  prescribed  by  the  statute.6 

Bond.  —  The  clerks  of  the  Supreme  Court  and  of  the  Circuit  and  District 
Courts,  respectively,  shall  each,  before  he  enters  on  the  execution  of  his  office, 
give  bond  in  a  sum  to  be  determined  by  the  attorney-general,  not  less  than 
five  and  not  more  than  twenty  thousand  dollars,  with  sureties  to  be  approved 
by  the  court  for  which  he  is  appointed.7  Greater  security  than  the  official 
bond  required  by  law  shall  be  given,  in  a  sum  not  to  exceed  forty  thousand 
dollars,  whenever,  in  the  opinion  of  the  attorney-general,  the  business  of  the 
courts  in  any  judicial  district  shall  make  it  necessary.8  The  bond  is  to  be 
given  to  the  United  States,9  but  it  is  for  the  protection  of  all  suitors,  public 
and  private.10  If  a  clerk  appropriates  money  paid  into  court  to  his  own  use, 
or  deposits  it  in  a  bank  to  his  own  credit,11  or  if  he  or  his  deputy  furnishes 
false  information,12  he  becomes  liable  on  his  bond. 


1.  Appointment  of  Relative  of  Judge.  —  25  U. 

S.  Stat,  at  L.  437,  c.  866,  §  7. 

Collateral  Attack.  —  The  appointment  of  a 
son  of  a  district  judge  to  be  standing  master  in 
chancery  cannot  be  collaterally  attacked.  El- 
gutter  v.  Northwestern  Mut.  L.  Ins.  Co.,  86 
Fed.  Rep.  500 ;  Seaman  v.  Northwestern  Mut. 
L.  Ins.  Co.,  86  Fed.  Rep.  493. 

2.  Reside  in  the  District.  —  18  U.  S.  Stat,  at 
L.  109,  c.  328,  §  2. 

By  acceptance  of  the  office  of  clerk  of  the 
Circuit  Court  of  Appeals,  a  clerk  of  the  Circuit 
Court  does  not  vacate  that  office.  U.  S.  v. 
Harsha,  56  Fed.  Rep.  853. 

3.  Power  of  Appointment.  —  Const.  U.  S.,  art. 
II.,  §  2. 

4.  Of  Supreme  Court.  —  The  Supreme  Court 
has  power  to  appoint  a  clerk.  Rev.  Stat.  U.  S., 
§  677. 

Of  Circuit  Courts  of  Appeals.  —  The  Circuit 
Courts  of  Appeals  have  power  to  appoint  a 
clerk.    26  U.  S.  Stat,  at  L.  826,  c.  517,  §  2. 

Of  Circuit  Courts.  —  All  appointments  of  clerks 
of  Circuit  Courts  shall  be  made  by  the  circuit 
judges  of  the  respective  circuits  in  which  such 
Circuit  Courts  are  established.  25  U.  S.  Stat, 
at  L.  655,  c.  113,  §  3. 

An  Appointment  by  a  Judge  of  the  District 
Court  of  a  clerk  of  a  Circuit  Court  is  ineffec- 
tive, but  the  duties  performed  by  such  an 
appointee  are  valid  as  the  acts  of  a  clerk  de 
facto.    In  re  Clerkship,  90  Fed.  Rep.  248. 

The  Right  to  Hold  the  Office  cannot  be  ques- 
tioned collaterally.  U.  S.  v.  Harsha,  56  Fed. 
Rep.  953.    See  In  re  Mason,  85  Fed.  Rep.  145. 

Of  District  Courts.  —  A  clerk  shall  be  appointed 
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for  each  District  Court  by  the  judge  thereof, 
except  in  cases  otherwise  provided  for  by  law. 
Rev.  Stat.  U.  S.,  §  555- 

In  Particular  Circuits  and  Districts.  —  There 
are  statutory  provisions  providing  for  the  ap- 
pointment of  clerks  in  particular  Circuit  and 
District  Courts.  A  statute  providing  that  "  the 
persons  now  acting  as  clerks  for  the  district  of 
Iowa  shall  be  clerks  for  the  southern  district 
of  Iowa,"  has  been  held  not  to  be  in  the  nature 
of  a  legislative  appointment,  but  as  giving  to 
such  persons  —  subject  to  then  existing  legis- 
lation as  to  clerks  of  United  States  courts  — 
the  same  authority  and  right,  and  subjecting 
them  to  the  same  duties  and  responsibilities  in 
the  southern  district,  which  they  had  held  and 
experienced  in  the  original  district,  without  the 
necessity  of  further  appointment  thereto.  In  re 
Mason,  85  Fed.  Rep.  145. 

5.  Power  of  Removal.  —  Ex  p.  Hennen,  13  Pet. 
(U.  S.)  230. 

6.  Oath  of  Office.  —  Rev.  Stat.  U.  S.,  §  794- 
See  Jones  v.  U.  S.,  39  Fed.  Rep.  412;  Erwin  v. 
U.  S.,  37  Fed.  Rep.  470. 

7.  Bond. — 18  U.  S.  Stat,  at  L.  333,  c.  95, 
§  3- 

8.  18  U.  S.  Stat,  at  L.  333,  c.  95,  §  2. 

9.  18  U.  S.  Stat,  at  L.  333,  c.  95,  §  3. 

10.  Howard  v.  U.  S.,  184  U.  S.  682. 

As  to  conditions  not  required  by  statute  and 
specifications  of  details  covered  by  general  obli- 
gations not  enlarging  the  liability  or  affecting 
the  validity,  see  U.  S.  v.  Ambrose,  2  Fed.  Rep. 
552. 

11.  Howard  v.  U.  S.,  184  U.  S.  681. 

12.  Selover  v.  Sheardown,  73  Minn.  396. 
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(2)  Powers  and  Duties.  —  By  the  terms  of  his  bond,  a  clerk  is  required 
faithfully  to  discharge  the  duties,  of  his  office  and  seasonably  to  record  the 
decrees,  judgments,  and  determinations  of  the  court.1  It  is  his  duty  to  sign 
all  writs  and  processes  issuing  from  the  court  of  which  he  is  clerk,2  and,  in 
the  absence  of  the  judge,  he  may  issue  warrants  of  attachment  in  postal  suits.3 
All  clerks  and  deputy  clerks  are  authorized  to  administer  oaths.4  At  each 
regular  session  the  clerk  must  present  to  the  court  an  account  of  all  moneys 
remaining  therein  or  subject  to  its  order;5  and  he  must  forward  in  due  time 
to  the  solicitor  of  the  treasury  a  list  of  judgments,  and  report  to  the  commis- 
sioner of  internal  revenue  all  moneys  received  under  the  internal  revenue 
laws.6  For  wilfully  refusing  or  neglecting  to  make  any  report  or  statement 
required  by  law  to  be  made  by  him  he  may  be  removed  b}'  the  President,7 
and  may  be  punished  by  fine  or  imprisonment.8  Neither  he,  nor  his  assistant 
or  deputy,  can  practice  as  an  attorney  in  his  court  or  in  the  district  for  which 
he  is  acting  as  such  officer,9  nor  can  the  clerk  or  deputy  clerk  of  a  District  or 
Circuit  Court  be  appointed  a  receiver  or  master  in  any  case  except  where  the 
judge  of  the  court  determines  that  special  reasons  exist,  to  be  assigned  in  the 
order  of  appointment.10 

(3)  Deputies.  —  In  the  District,  Circuit,  and  Supreme  Courts  one  or  more 
deputies  may  be  appointed  by  the  court,  on  the  application  of  the  clerk,  and 
may  be  removed  at  the  pleasure  of  the  judges  authorized  to  make  the  appoint- 
ment.11 The  compensation  of  the  deputy  clerks  of  the  several  courts  is  paid 
by  the  clerks,  respectively,  and  allowed,  in  the  same  manner  that  other 
expenses  of  the  clerk's  office  are  paid.12 

A  Bond  may  be  required  of  a  deputy  clerk  of  any  Circuit  or  District  Court, 
but  the  taking  of  one  does  not  affect  the  legal  responsibility  of  the  cleik  for 
the  acts  of  the  deputy.13 

(4)  Compensation  and  Fees  —  (a)  In  General, — The  clerk  has  a  right  to 
demand  payment  of  his  costs  as  they  are  earned,  without  waiting  for  the  final 
determination  of  the  suit  on  appeal  or  otherwise.14  Though  the  statute 
describes  with  particularity  the  fees  of  the  clerk,  he  is  also  entitled  to  fees  for 
services  for  the  payment  of  which  the  statute  has  made  no  provision  when 
they  are  rendered  in  pursuance  of  law,15  by  order  of  the  court,16  or  at  the 

1.  Powers  and  Duties.  —  Rev.  Stat.  U.  S.,  U.  S.,  §§  558,  624,  678.  See  generally  the  title 
S  795.  Deputy,  vol.  9,  p.  368. 

2.  Rev.  Stat.  U.  S.,  §  911.  See  Peaslee  v.  '  12.  Compensation  of  Deputies.  —  Rev.  Stat.  U. 
Haberstro,  15  Blatchf.  (U.  S.)  472.  S.,  §§  561,  626. 

Process  signed  by  a  deputy  in  his  own  name  Clerk  Entitled  to  Fees  Earned  by  Deputy.  — 

does  not  avoid  the  writ;   it  is  at  most  only  an  Erwin  v.  U.  S.,  37  Fed.  Rep.  475. 

irregularity.    Bragg  v.  Lorio,  1  Woods  (U.  S.)  Fees  as  Witnesses,  when  called  for  the  govern- 

209;  Griswold  v.  Connolly,  1  Woods  ( U.  S.)  ment,  cannot  be  allowed  to  deputy  clerks.  Ex 

193.                                                                '  p.  Burdell,  32  Fed.  Rep.  681. 

3.  Rev.  Stat.  U.  S.,  §  926.  13.  Bond  of  Deputy  Clerk.  —  Rev.  Stat.  U.  S., 

4.  29  U.  S.  Stat,  at  L.  184,  c.  252,  §  19.    See  §  796. 

Rev.  Stat.  U.  S.,  §  799.  14.  Right  to  Payment  Before  Final  Determina- 

5.  Rev.  Stat.  U.  S.,  §  798.  tion. —  Cavender  v.  Cavender,  10  Fed.  Rep.  828. 

6.  Rev.  Stat.  U.  S.,  §  797 ;  20  U.  S.  Stat.  15.  For  Services  Rendered  in  Pursuance  of  Law. 
at  L.  327,  c.  125,  §  2.  — Erwin  v.  U.  S.,  37  Fed.  Rep.  470. 

7.  18  U.  S.  Stat,  at  L.  334,  c.  95,  §  5.  For  Services  Imposed  Not  in  the  Line  of 

8.  18  U.  S.  Stat,  at  L.  334,  c.  95,  §  6.  Duties  ordinarily  appertaining  to  the  office,  the 

9.  Cannot  Practice  Law. —  Rev.  Stat.  U.  S.,  officer  is  entitled  to  compensation.  Erwin  v. 
§  748.    See  Ex  p.  Burdell,  32  Fed.  Rep.  681,  U.  S.,  37  Fed.  Rep.  470. 

as  to  a  deputy  clerk.  When  Doubtful,  the  construction  by  the  de- 

10.  Cannot  Act  as  Receiver  or  Master.  —  20  U.  partment  is  of  great  weight.  U.  S.  v.  Hill,  120 
S.  Stat,  at  L.  415,  c.  183.    See  Briggs  v.  Neal,  U.  S.  169. 

120  Fed.  Rep.  224;  Elgutter  v.  Northwestern  For  Services  in  the  Drawing  of  Jurors,  etc., 

Mut.  L.  Ins.  Co..  86  Fed.  Rep.  500:  Seamen  v.  see  U.  S.  v.  Kimr.  147  U.  S.  681:  U.  S.  v. 

Northwestern  Mut.  L.  Ins.  Co.,  86  Fed.  Rep.  Payne,  148  U.  S.  687;  Marvin  v.  U.  S.,  44  Fed. 

493  ;  Northwestern  Mut.  L.  Ins.  Co.  v.  Seaman,  Rep.  405. 

80  Fed.  Rep.  357  ;  Fisher  v.  Hayes,  22  Fed.  16.  For  Services  Rendered  by  Order  of  Court.  — 

Rep.  92.  U.  S.  v.  Van  Duzee,  140  U.  S.  169;  U.  S.  v. 

11.  Appointment  of  Deputy  Clerks.  —  Rev.  Stat.  McCandless,  147  U.  S.  692. 
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request  of  a  party.1 

For  Extra  Services  beyond  what  are  required  by  law,  the  court  has  the  right 

to  make  allowances.2 

The  Government  Is  Liable  for  services  rendered  to  the  government,  whether  the 
costs  have  been  collected  from  its  antagonist  or  not,3  but  it  is  not  liable  for 
services  rendered  to  a  defendant  in  a  criminal  case.4 

Holding  Two  Offices.  —  There  is  no  incompatibility  between  the  offices  of  clerk 
and  commissioner,  and  a  person  holding  them  is  entitled  to  the  fees  and 
emoluments  of  both.5 

(b)  Clerk  of  Supreme  Court.  —  The  clerk  of  the  Supreme  Court  cannot  retain  of 
the  fees  and  emoluments  of  his  office  for  his  personal  compensation,  over  and 
above  his  necessary  clerk-hire  and  the  incidental  expenses  of  his  office,  a  sum 
exceeding  six  thousand  dollars  a  year,  or  exceeding  that  rate  for  any  time  less 
than  a  year;  and  the  Supreme  Court  is  authorized  to  prepare  the  table  of 
fees  to  be  charged  by  the  clerk,  and  until  the  same  is  prepared  the  fees 
charged  for  recording  or  copying  any  paper  or  record  shall  not  exceed 
fourteen  cents  per  folio.6 

(c)  Clerks  of  Circuit  Courts  of  Appeals.  —  The  Act  of  March  3,  1891,  establishing 
the  Circuit  Court  of  Appeals,  fixes  the  salary  of  the  clerks  at  three  thousand 
dollars  a  year,  payable  in  equal  proportions,7  and  further  provides  that  they 
"  shall  be  allowed  the  same  compensation  for  their  respective  services  as  are 
allowed  for  similar  services  in  the  existing  Circuit  Courts."  8  It  has  been  held, 
under  these  apparently  conflicting  provisions,  that  a  clerk  of  the  Circuit  Court 
of  Appeals  is  entitled  to  retain,  in  addition  to  his  salary,  for  his  personal 
compensation,  out  of  the  fees  of  his  office,  the  sum  of  five  hundred  dollars  a 
year,  if  so  much  remains  after  the  other  expenses  required  to  be  paid  there- 
from are  satisfied.9  The  costs  and  fees  may  be  fixed  and  established  by  the 
court,  not  exceeding,  with  respect  to  any  item,  the  costs  and  fees  charged  in 
the  Supreme  Court.10 

(d)  Clerks  of  Circuit  and  District  Courts  —  aa.  Compensation  and  Settlement  of  Accounts 
Generally.  —  A  sum  not  exceeding  three  thousand  five  hundred  dollars  may 
be  allowed  by  the  attorney-general  to  the  clerk  of  a  Circuit  or  District  Court 
out  of  the  fees  of  the  office  11  for  his  personal  compensation,  over  and  above 
his  necessary  office  expenses,  including  necessary  clerk  hire.12  Rent  paid  for 

1.  For  Services  Rendered  at  Request  of  a  Party.  11.  What  Fees  May  Be  Retained.  —  In  U.  S.  v. 

—  U.  S.  v.  Van  Duzee,  140  U.  S.  169.    See  also  Wolters,  51  Fed.  Rep.  896,  the  court  said  that 

The  Advance,  60  Fed.  Rep.  422.  "  the  fees  the  officers  named  are  allowed  to 

2.  For  Extra  Services  Not  Required  by  Law.  —  retain  are  fees  other  than  those  for  which  the 
The  Advance,  60  Fed.  Rep.  422.  United   States   are   liable,   and  which  conse- 

3.  Liability  of  the  Government.  —  U.  S.  v.  quently  are  to  be  paid  out  of  the  treasury." 
Wolters,  51  Fed.  Rep.  896.  And  see  In  re  But  in  U.  S.  v.  Cigars,  2  Fed.  Rep.  494,  it  was 
Clerk's  Charges,  5  Fed.  Rep.  440,  as  to  services  held  that  in  revenue  cases  won  by  the  govern- 
ordered  by  a  departmental  official,  or  imposed  ment  the  fees  might  also  be  retained  by  clerks, 
by  a  statute.  12.  Rev.  Stat.  U.  S.,  §  839. 

4.  U.  S.  v.  Dundy,  (C.  C.  A.)  76  Fed.  Rep.  In  California,  Oregon,  and  Nevada.  —  Rev. 
357.  Stat.  U.  S.,  §  840,  provides  that  "  the  clerks  of 

5.  Holding  Two  Offices. —  U.  S.  v.  McCandless,  the  several  Circuit  and  District  Courts  in 
147  U.  S.  692 ;  U.  S.  v.  Erwin,  147  U.  S.  685.  California,  Oregon,  and  Nevada  shall  be  enti- 

6.  Of  Clerk  of  Supreme  Court. —  22  U.  S.  Stat.  tied  to  charge  and  receive  double  the  fees  here- 
at  L.  631,  c.  143.  inbefore  allowed  to  clerks,  and  shall  be  allowed. 

Payment  of  Fees  in  Advance  may  be  de-  respectively,  by  the  attorney-general,  to  retain 
manded  by  the  clerk.  Bean  v.  Patterson,  110  of  the  fees  so  received  by  them,  for  their  per- 
il. S.  402.  See  also  Steever  v.  Rickman,  109  sonal  compensation,  over  and  above  the  neces- 
U.  S.  74,  as  to  fees  for  printing  the  record.  sary  expenses  of  their  offices,  including  the 

7.  Of  Clerks  of  Circuit  Courts  of  Appeals.  —  salaries  of  deputy  clerks  and  necessary  clerk 
26  U.  S.  Stat,  at  L.  826,  c.  517,  §  2.  hire,  to  be  audited  by  the  proper  accounting 

8.  26  U.  S.  Stat,  at  L.  826,  c.  517,  §  9.  officers  of  the  treasury  department,  any  sum 

9.  Morton  v.  U.  S.,  59  Fed.  Rep.  349,  af-  not  exceeding  seven  thousand  dollars  a  year, 
firmed  U.  S.  v.  Morton,  65  Fed.  Rep.  204.  nor  exceeding  that  rate  for  any  time  less  than 

10.  Costs  and  Fees.  —  26  U.  S.  Stat,  at  L.  827,  a  year:  Provided,  That  whenever,  in  either  of 
C.  517,  §  2,  as  amended  29  U.  S.  Stat,  at  L.  the  said  districts,  the  same  person  holds  the 
536,  c.  263.  office  of  clerk  of  both  the  Circuit  and  District 
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an  office  may  be  allowed  as  a  necessary  expense,1  but  not  board  and  lodging 
at  a  hotel  while  attending  at  terms  of  court  held  away  from  the  place  where 
he  is  required  to  keep  his  office.2  For  services  in  prize  causes  he  may  retain 
an  additional  compensation  not  exceeding  one-half  of  the  maximum  com- 
pensation allowed  in  other  cases.3  The  allowances  for  personal  compensation 
for  each  calendar  year  are  made  from  the  fees  of  that  year.4  In  cases  where 
the  United  States  is  liable  to  pay  the  fees,  they  shall  be  paid  on  settling  the 
accounts  of  the  clerks  at  the  treasury,5  as  often  as  the  clerks  choose  to  present 
and  settle  their  accounts.6 

bb.  Statutory  Provisions  Prescribing  Fees.  —  The  provisions  of  the  Revised 
Statutes  prescribing  the  fees  of  the  clerks  of  the  Circuit  and  District  Courts 
are  as  follows :  7 

Issuing  Writs.  —  For  issuing  and  entering  every  process,  commission,  sum- 
mons, capias,  execution,  warrant,  attachment,  or  other  writ,  except  a  writ  of 
venire,  or  a  summons  or  subpoena  for  a  witness,  one  dollar;8  for  issuing  a 
writ  of  summons  or  subpoena,  twenty-five  cents.9 

Filing  Pleadings,  etc.  —  For  filing  and  entering  every  declaration,  plea,  or  other 
paper,  ten  cents.10 


Courts,  he  shall  be  allowed  by  the  attorney- 
general  to  retain  for  his  personal  compensation, 
as  aforesaid,  only  such  sum  as  is  herein  al- 
lowed to  be  retained  by  a  person  holding  the 
office  of  clerk  of  only  one  of  the  said  courts." 

1.  Office  Kent.  —  U.  S.  v.  Cogswell,  3  Sumn. 
(U.  S.)  204,  25  Fed.  Cas.  No.  14,825. 

2.  Board  and  Lodging.  —  U.  S.  v.  Gorham,  6 
Blatchf.  (0.  S.)  530,  25  Fed.  Cas.  No.  15,235. 

8.  In  Prize  Causes.  —  Rev.  Stat.  U.  S.,  §  842. 

4.  From  Fees  of  the  Same  Year.  —  Rev.  Stat. 
U.  S.,  §  843;  Ruhm  v.  U.  S.,  66  Fed.  Rep.  531. 

5.  When  Fees  from  the  Government  Payable.  — 
Rev.  Stat.  U.  S.,  §  856.  See  U.  S.  v.  Cigars, 
etc.,  2  Fed.  Rep.  495,  14  Phila.  (Pa.)  554,  37 
Leg.  Int.  (Pa.)  237,  25  Fed.  Cas.  No.  14,793a; 
(1877)  is  Op  Atty.-Gen.  388. 

Fees  in  suits  against  postmaster's  sureties  to 
be  paid  from  appropriations  for  court  expenses. 
29  U.  S.  Stat,  at  L.  25,  c.  33. 

6.  Patterson  v.  U.  S.,  (1886)  21  Ct.  CI.  324. 

7.  Statutory  Provisions  Prescribing  Fees.  — 
Rev.  Stat.  U.  S.,  §  828. 

8.  Praecipe  to  a  Jury  Commissioner. —  Marsh  z\ 
U.  S.,  88  Fed.  Rep.  879 ;  Goodrich  v.  U.  S-,  47 
Fed.  Rep.  267. 

Capias  Writs.— Clough  v.  U.  S.,  55  Fed.  Rep. 
921  ;  Martin  v.  U.  S.,  26  Ct.  CI.  160. 

Attachments. —  Durant  v.  Washington  County, 
Woolw.  (U.  S.)  277,  8  Fed.  Cas.  No.  4,191. 

Mittimus.  —  U.  S.  v.  Van  Duzee,  52  Fed. 
Rep.  930,  affirming  48  Fed.  Rep.  643. 

Commitments.  —  U.  S.  v.  McCandless,  147  U. 
S.  692.  But  see  Fuller  v.  U.  S.,  58  Fed.  Rep. 
329. 

Commissions  to  Supervisors  of  Election,  Clough 
v.  U.  S.,  55  Fed.  Rep.  921  ;  and  to  commis- 
sioners. Marsh  v.  U.  S.,  88  Fed.  Rep.  879. 

No  Fee  for  Issuing  Precepts  to  the  Marshal  to 
Summon  Juries.  —  Martin  v.  U.  S.,  26  Ct.  CI. 
160. 

9.  There  Should  Be  but  One  Subpoena  issued  for 
nil  the  witnesses  in  a  cause,  but  more  may  be 
issued  if  necessary.  Jones  v.  U.  S.,  39  Fed. 
Rep.  410. 

10.  Reports  by  District  Attorney  as  to  Officers' 
Accounts. —  Van  Duzee  v.  U.  S.,  52  Fed.  Rep. 
930,  affirming  48  Fed.  Rep.  643  ;  Van  Duzee  v. 
U.  S.,  59  Fed.  Rep.  440. 


Receipts  of  Collector  for  Fines  Paid  in  Revenue 
Cases. — U.  S.  v.  Van  Duzee,  52  Fed.  Rep.  930, 
affirming  48  Fed.  Rep.  643. 

Bank  Certificates  of  Deposit  of  Money  Covered 
into  the  Treasury.  —  U.  S.  v.  Kurts,  164  U.  S.  49  ; 
Marsh  v.  U.  S.,  88  Fed.  Rep.  879. 

Marshal's  Accounts  Current.  —  U.  S.  v.  Jones, 
147  U.  S.  67 ;  Marvin  v.  U.  S.,  44  Fed.  Rep. 
405;  U.  S.  v.  Van  Duzee,  52  Fed.  Rep.  930, 
affirming  48  Fed.  Rep.  643  ;  U.  S.  v.  Converse, 
63  Fed.  Rep.  423,  overruling  Erwin  v.  U.  S., 
37  Fed.  Rep.  470. 

Judicial  Officers'  Oaths,  Bonds,  and  Appoint- 
ments.—  U.  S.  v.  Van  Duzee,  140  U.  S.  169; 
Van  Duzee  v.  U.  S.,  41  Fed.  Rep.  571. 

Vouchers  with  Report  of  Moneys  on  Hand.  — 
Goodrich  v.  U.  S.,  35  Fed.  Rep.  193,  42  Fed. 
Rep.  393- 

Orders  Discharging  Witnesses.  —  U.  S.  v.  Tay- 
lor, 147  U.  S.  695  ;  Jones  v.  U.  S.,  39  Fed.  Rep. 
410;  U.  S.  v.  Converse,  63  Fed.  Rep.  423,  over- 
ruling Clough  v .  U.  S.,  55  Fed.  Rep.  921  ; 
Goodrich  v.  U.  S.,  47  Fed.  Rep.  267  ;  U.  S.  v. 
Van  Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643. 

Filing  Interrogatories  and  Cross-interrogatories. 

—  Marvin  v.  U.  S.,  114  Fed.  Rep.  225. 
Registry  Report  under  Rev.  Stat.  U.  S.,  £  798. — 

Clough  v.  U.  S.,  55  Fed.  Rep.  921.  • 

Papers  in  Criminal  Cases. —  Marsh  v.  U.  S.,  88 
Fed.  Rep.  879. 

Separate  Exhibits  in  Criminal  Cases.  —  Marvin 
v.  U.  S.,  44  Fed.  Rep.  405 ;  Marvin  v.  U.  S., 
114  Fed.  Rep.  225. 

Papers  Sent  Up  by  Commissioners.  —  U.  S.  v. 
Van  Duzee,  140  U.  S.  169;  Erwin  v.  U.  S.,  37 
Fed.  Rep.  470 ;  Jones  v.  U.  S.,  39  Fed.  Rep. 
410;  Clough  v.  U.  S.,  55  Fed.  Rep.  921. 

Indictments  Returned  by  the  Grand  Jury.  — 
Van  Duzee  v.  U.  S.,  59  Fed.  Rep.  443. 
Return  of  an  Order  for  Removal  of  a  Defendant. 

—  Marsh  v.  U.  S.,  88  Fed.  Rep.  879. 
Returns  of  Commitments.  —  U.    S.    v.  Van 

Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed.  Rep. 
643  ;  Fuller  v.  U.  S.,  58  Fed.  Rep.  329. 

Affidavits  of  Indigent  Defendants.  —  Butler  v. 
U.  S.,  87  Fed.  Rep.  655  ;  Marsh  v.  U.  S.,  88 
Fed.  Rep.  879. 
Praecipe  for  a  Copy  of  an  Indictment.  —  U.  S.  v. 
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Oaths  and  Affirmations.  —  For  administering  an  oath  or  affirmation,  except  to 
a  juror,  ten  cents. 1 

Acknowledgments  and  Certifications  —  Depositions.  —  For  taking  an  acknowledgment, 
a  fee  of  twenty-five  cents  is  allowed.3  Clerks  are  allowed,  for  taking  and 
certifying  depositions  to  file,  twenty-five  cents  for  each  folio  of  one  hundred 
words,  and  ten  cents  a  folio  for  each  copy  of  such  deposition  furnished  a 
party  on  request.3 

Entering  Returns,  Rules,  etc.  —  Clerks  are  entitled  to  fees  at  prescribed  rates 
for  entering  any  return,*  rule  or  order,5  continuance,6  judgment,  decree,  or 


Van  Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643. 

Praecipe  for  Issuing  Mittimus. —  U.  S.  v.  Van 

Duzee,  140  U.  S.  169,  overruling  41  Fed.  Rep. 
57i. 

Plea  in  Abatement.  —  Marsh  v.  U.  S.,  58  Fed. 
Rep.  879. 

Pleas  Filed  in  a  Libel. —  The  Schooner  F.  Mer- 
win,  10  Ben.  (U.  S.)  403,  9  Fed.  Cas.  No.  4,893. 

Writs  of  Fieri  Facias. —  Dennison  v.  U.  S.,  25 
Ct.  CI.  321. 

Depositions. —  Marvin  v.  U.  S.,  114  Fed.  Rep. 

225. 

Orders  for  Payment  of  Witnesses  and  Jurors. 

—  U.  S.  v.  King,  147  U.  S.  681;  Erwin  v.  U. 
S.,  37  Fed.  Rep.  470 ;  Fuller  v.  U.  S.,  58  Fed. 
Rep.  329. 

Requisition  for  a  Search  for  Judgments.  — 

In  re  Woodbury,  7  Fed.  Rep.  705. 

Merely  Placing  Papers  on  File  is  not  "  filing." 
No  paper  is  filed  unless  it  has  the  proper  in- 
dorsement thereon.  Amy  v.  Shelby  County,  1 
Flipp.  (U.  S.)  104,  1  Fed.  Cas.  No.  345. 

1.  Witnesses. —  The  government  is  liable  when 
the  witnesses  for  both  parties  in  a  prosecution 
are  sworn  together.  Butler  v.  U.  S.,  87  Fed. 
Rep.  655. 

Witnesses  Respecting  Mileage  and  Attendance. 

—  U.  S.  v.  Taylor,  147  U.  S.  695;  U.  S.  v. 
Van  Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643. 

Juror3,  on  Proving  Their  Attendance.  —  U.  S. 

v.  Van  Duzee,  52  Fed.  Rep.  930,  affirming  48 
Fed.  Rep.  643. 

Bailiffs  Attending  Juries. —  Marsh  v.  U.  S.,  88 
Fed.  Rep.  879. 

The  Accounts  of  Officers.  —  U.  S.  v.  Van 
Duzee,  140  U.  S.  169;  Butler  v.  U.  S.,  87  Fed. 
Rep.  655  ;  Marsh  p.  U.  S.,  88  Fed.  Rep.  879. 

No  Fee  for  Administering  Oath  to  Jurors.  — 
U.  S.  v.  Dundy,  76  Fed.  Rep.  357. 

No  Fee  for  Swearing  Defendants  in  Sci.  Fa. 
Cases.  —  Fuller  v.  U.  S.,  58  Fed.  Rep.  329. 

The  Charge  for  a  Jurat  is  not  included  in  the 
charge  for  an  oath.  The  Schooner  F.  Merwin, 
to  Ben.  (U.  S.)  403,  9  Fed.  Cas.  No.  4,893  ; 
Marvin  v.  U.  S.,  44  Fed.  Rep.  405.  See  also 
M"T<*ti  v.  U.  S.,  88  Fed.  Rep.  879. 

2.  Acknowledgments  of  Recognizances. —  Good- 
rich v.  U.  S.,  47  Fed.  Rep.  267.  See  also  U.  S. 
v.  Ewing,  140  U.  S.  142;  U.  S.  v.  Taylor,  147 
U.  S.  695  ;  Martin  v.  U.  S.,  26  Ct.  CI.  160,  as 
to  one  fee  for  taking  acknowledgment  of  a  de- 
fendant and  his  sureties. 

3.  Folio.  — Section  854,  Rev.  Stat.  U.  S.,  pro- 
vides that  "  the  term  folio,  in  this  chapter, 
shall  mean  one  hundred  words,  counting  each 
figure  as  a  word.  When  there  are  over  fifty 
and  under  one  hundred  words,  they  shall  be 
counted  as  one  folio  ;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when 


the  whole  statute,  notice,  or  order  contains  less 
than  fifty  words."  See  U.  S.  v.  Kurtz,  164 
U.  S.  49  ;  Amy  v.  Shelby  County,  1  Flipp.  (U. 
S.)  104,  1  Fed.  Cas.  No.  345;  Cavender  v. 
Cavender,  10  Fed.  Rep.  828;  Erwin  v.  U.  S., 
37  Fed.  Rep.  470;  U.  S.  v.  Marsh,  106  Fed.  Rep. 
474- 

4.  Returning  Warrants  and  Subpoenas.  —  Good- 
rich v.  U.  S.,  47  Fed.  Rep.  267. 

Unexecuted  Capiases. —  Martin  v.  U.  S.,  26  Ct. 
CI.  160. 

Indictments.  —  Van  Duzee  v.  U.  S.,  41  Fed. 
Rep.  571 ;  Van  Duzee  v.  U.  S.,  59  Fed.  Rep. 
443- 

Mittimus.  —  U.  S.  v.  Van  Duzee,  52  Fed. 
Rep.  930,  affirming  48  Fed.  Rep.  643. 

5.  Entering  Rules  and  Orders.  —  When  a  clerk 
enters  an  order  by  direction  of  the  court  he  is 
entitled  to  his  fee,  irrespective  of  the  necessity 
of  such  order  being  made.  U.  S.  v.  Jones,  147 
U.  S.  672.  See  also  U.  S.  v.  McCandless,  147 
U.  S.  692;  U.  S.  v.  Payne,  147  U.  S.  687; 
Marsh  v.  U.  S.,  88  Fed.  Rep.  879. 

Order  Approving  Bail  Bond.  —  Van  Duzee  v. 
U.  S.,  59  Fed.  Rep.  440. 

Order  Appointing  Attorney  to  Defend  a  Poor 
Person. — Goodrich  v.  U.  S.,  47  U.  S.  267: 
Goodrich  v.  U.  S.,  42  Fed.  Rep.  393. 

Order  Overruling  Motion  to  Quash  Indictments. 
—  Jones  v.  U.  S.,  39  Fed.  Rep.  410. 

Order  for  Removal  of  Prisoner  to  Another 
County  —  U.  S.  v.  Marsh,  106  Fed.  Rep.  474. 

Order  Allowing  Extra  Compensation  to  District 
Attorney.  —  Van  Duzee  v.  U.  S.,  59  Fed.  Rep. 
440. 

Order  for  Payment  of  Witnesses  and  Jurors.  — 

U.  S.  v.  Converse,  63  Fed.  Rep.  423 ;  Fuller  v. 
U.  S.,  58  Fed.  Rep.  329 ;  U.  S.  v.  Van  Duzee, 
2  Fed.  Rep.  930,  affirming  48  Fed.  Rep.  643 ; 
Singleton  v.  U.  S.,  22  Ct.  CI.  124. 

Order  as  a  Final  Judgment.  —  Blake  v.  Haw- 
kins, 19  Fed.  Rep.  204. 

Order  of  Commitment.  —  Fuller  v.  U.  S.,  58 
Fed.  Rep.  329. 

Orders  with  Reference  to  Accounts.  —  U.  S.  v. 
Kurtz,  160  U.  S.  49;  U.  S.  v.  Payne,  147  U.  S. 
687;  U.  S.  v.  King,  147  U.  S.  681,  folloiving 
U.  S.  v.  Jones,  134  U.  S.  483;  U.  S.  v.  Van 
Duzee,  140  U.  S.  169;  Marsh  v.  U.  S.,  88  Fed. 
Rep.  879;  Clough  v.  U.  S.,  55  Fed.  Rep.  921; 
U.  S.  v.  Van  Duzee.  52  Fed.  Rep.  930,  affirming 
48  Fed.  Rep.  643  ;  Marvin  v.  U.  S.,  44  Fed. 
Rep.  405 ;  Goodrich  v.  U.  S.,  42  Fed.  Rep.  393  ; 
Erwin  v.  U.  S.,  37  Fed.  Rep.  470. 

Orders  as  to  Supervisors  of  Election.  —  U.  S. 
z.  Jones,  147  U.  S.  672  ;  Clough  v.  U.  S.,  55  Fed. 
Rep.  921  ;  Goodrich  v.  U.  S.,  47  Fed.  Rep.  267; 
Goodrich  v.  U.  S„  35  Fed.  Rep.  193. 

Memorial  Services  to  a  Public  Officer.  —  Erwin 
v.  U.  S.,  37  Fed.  Rep.  470. 

6.  For  Entering  Continuances. —  Marvin  v.  U. 
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recognizance.1 

Drawing  Bonds,  Making-  Records,  Certificates,  and  Reports.  —  Clerks  are  allowed  fifteen 
cents  pei  folio  for  drawing  any  bond  a  or  complaint  3  or  making  any  record,* 
certificate,5  return,  or  report.6 

Making  Copies  of  Papers.  —  For  a  copy  of  any  entry  or  record,  or  of  any  paper 
on  file,  a  fee  of  ten  cents  for  each  folio  is  allowed.7 


S.,  114  Fed.  Rep,  225;  Van  Duzee  v.  U.  S.,  59 
Fed.  Rep.  440 ;  Ex  p.  Lee,  4  Cranch  (C.  C.) 
197,  15  Fed.  Cas.  No.  8,177. 

1.  Entry  of  Judgments,  Decrees,  and  Recogni- 
zees.—U.  S.  v.  Payne,  147  U.  S.  687;  U.  S. 
v.  King,  147  U.  S.  681  ;  U.  S.  v.  Barber,  140 
U.  S.  166;  U.  S.  v.  Converse,  63  Fed.  Rep.  423. 

2.  For  Entering  a  Bond  drawn  by  counsel,  he 
is  entitled  to  a  fee.  Cavender  v.  Cavender,  10 
Fed.  Rep.  828. 

3.  Drawing  Complaints.  —  Goodrich  v.  U.  S., 
47  Fed.  Rep.  267. 

4.  As  to  What  Is  Included  in  the  Record,  see  U. 
S.  v.  Kurtz,  164  U.  S.  49;  U.  S.  v.  Payne,  147 
U  S.  687;  U.  S.  v.  King,  147  U.  S.  681 ;  U.  S. 
v.  Jones,  147  U.  S.  672;  U.  S.  v.  Van  Duzee, 
140  U.  S.  169;  Mohrstadt  v.  Mutual  L.  Ins. 
Co.,  107  Fed.  Rep.  872;  U.  S.  v.  Marsh,  106 
Fed.  Rep.  474 ;  Mcllwaine  v.  Ellington,  99  Fed. 
Rep.  133;  Van  Duzee  v.  U.  S.,  59  Fed.  Rep. 
440 ;  Fuller  v.  U.  S.,  58  Fed.  Rep.  329 ;  U.  S. 
v.  Van  Duzee,  52  Fed.  Rep.  930,  affirming  48 
Fed.  Rep.  643;  Van  Duzee  v.  U.  S.,  41  Fed. 
Rep.  571  ;  Erwin  v.  U.  S.,  37  Fed.  Rep.  470, 
overruling  Marvin  v.  U.  S.,  44  Fed.  Rep.  405  ; 
The  Alice  Tainter,  14  Blatchf.  (U.  S.)  225,  I 
Fed.  Cas.  No.  196. 

Drafting  Commissions  of  Supervisors  of  Election. 
—  Clough  v.  U.  S.,  55  Fed.  Rep.  921. 

Recording  Official  Bonds. —  Clough  v.  U.  S.,  55 
Fed.  Rep.  921. 

Recording  Official  Oaths.  —  Marsh  v.  U.  S.,  88 
Fed.  Rep.  879;  Van  Duzee  v.  U.  S.,  41  Fed. 
Rep.  571. 

Drawing  Jurors  and  Recording.  —  Marsh  v. 
V.  S.,  88  Fed.  Rep.  879;  Fuller  v.  U.  S.,  58 
Fed.  Rep.  329. 

Making  Out  Accounts  of  Jurors  and  Witnesses. 
~U.  S.  v.  Morgan,  66  Fed.  Rep.  279. 

Memoranda  as  to  Business  and  Hour  of  Adjourn- 
ment.—  Marvin  v.  U.  S.,  114  Fed.  Rep.  225. 

Entering  Appearances  and  Arraignments.  — 
Goodrich  v.  U.  S.,  47  Fed.  Rep.  267. 

Taxing  Costs.  —  The  Schooner  F.  Merwin,  10 
Ben.  (U.  S.)  403,  9  Fed.  Cas.  No.  4,893. 

Making  Final  Record.  —  U.  S.  v.  Van  Duzee, 
;40  U.  S.  169.  See  also  U.  S.  v.  Taylor,  147 
U  S.  695  ;  Clough  v.  U.  S.,  55  Fed.  Rep.  921 ; 
Marvin  v.  U.  S.,  44  Fed.  Rep.  405 ;  Jones  v. 
U.  S.,  39  Fed.  Rep.  410;  Erwin  v.  U.  S.,  37 
Fed.  Rep.  470 ;  The  Thomas  Fletcher,  24  Fed. 
Rep.  482. 

But  No  Fees  Are  Allowed  for  entries  made  on 
the  jacket  in  which  the  papers  are  enclosed, 
Van  Duzee  v.  U.  S.,  41  Fed.  Rep.  571  ;  or  for 
entering  the  oral  appearance  of  the  attorney  in 
a  criminal  case,  Marvin  v.  U.  S.,  44  Fed.  Rep. 
405. 

5.  Certificates.  —  Unless  Certificates  Are  Re- 
quired by  law  or  the  practice  of  the  department, 
a  clerk  is  not  entitled  to  fees  for  them.  U.  S. 
v.  McCandless,  147  U.  S.  692. 

Approving    Recognizances.  —  U.  S.  v.  Van 


Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed.  Rep. 
643. 

To  a  Copy  of  Indictment.  —  U.  S.  v.  Van  Du- 
zee, 52  Fed.  Rep.  930,  affirming  48  Fed.  Rep. 
643. 

To  Copies  of  Sentence  and  Orders.  —  U.  S.  v. 
Van  Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643. 

Of  Service  on  a  Writ  of  Error.  —  Marsh  v.  U. 
S.,  88  Fed.  Rep.  879. 

To  Orders  Appointing  Commissioners. —  Marsh 
v.  U.  S.,  88  Fed.  Rep.  879. 

To  Order  Directing  Drawing  of  Jnry. —  U.  S.  v. 
Van  Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643. 

To  Orders  for  Payment  of  Jurors  and  Their 
Meals. —  Marvin  v.  U.  S.,  114  Fed.  Rep.  225; 
Marsh  v.  U.  S.,  88  Fed.  Rep.  879 ;  U.  S.  v.  Con- 
verse, 63  Fed.  Rep.  423  ;  U.  S.  v.  Van  Duzee, 
52  Fed.  Rep.  930,  affirming  48  Fed.  Rep.  643. 

To  a  Search.  —  In  re  Woodbury,  7  Fed.  Rep. 
705. 

To  Officers'  Accounts. —  U.  S.  v.  Jones,  147  U. 
S.  672;  U.  S.  v.  Van  Duzee,  140  U.  S.  169; 
Marsh  v.  U.  S.,  88  Fed.  Rep.  879;  Van  Duzee 
v.  U.  S.,  59  Fed.  Rep.  440;  Fuller  v.  U.  S.,  58 
Fed.  Rep.  329 ;  Clough  v.  U.  S.,  55  Fed.  Rep. 
921  ;  Jones  v.  U.  S„  39  Fed.  Rep.  410. 

6.  Reports  —  Of  the  Per  Diem  and  Mileage  of 
Jurors  and  Witnesses. —  Van  Duzee  v.  U.  S.,  59 
Fed.  Rep.  440;  U.  S.  v.  Van  Duzee,  52  Fed. 
Rep.  930,  affirming  48  Fed.  Rep.  643  ;  Erwin  v. 
U.  S.,  37  Fed.  Rep.  470.  But  see  U.  S.  v.  King, 
147  U.  S.  681,  as  to  separate  reports  being  bur- 
densome. 

Of  Money  Paid  into  Court.  —  Marvin  v.  U.  S., 
44  Fed.  Rep.  405 ;  Goodrich  v.  U.  S.,  42  Fed. 
Rep.  393- 

In  Annual  Statement  to  Attorney-General.  — 
Marvin  v.  U.  S.,  44  Fed.  Rep.  405. 

To  the  Department  of  Causes  in  Which  United 
States  Is  a  Party. —  Clough  v.  U.  S.,  55  Fed. 

Rep.  921. 

To  the  Solicitor  of  the  Treasury. —  Goodrich 
v.  U.  S.,  47  Fed.  Rep.  267.  But  see  Marvin  v. 
U.  S.,  44  Fed.  Rep.  405,  as  to  reports  of  money 
paid  under  internal  revenue. 

7.  Copies.  —  Unless  Required  by  Law  or  the 
practice  of  the  department,  a  clerk  is  not  en- 
titled to  fees  for  making  copies  of  transcripts. 
U.  S.  v.  McCandless,  147  U.  S.  692.  See  also 
Goodrich  v.  U.  S.,  42  Fed.  Rep.  393  ;  Cavender 
v.  Cavender,  10  Fed.  Rep.  828. 

Where,  under  the  State  Law,  charges  for 
copies  of  subpeenas,  warrants  of  arrest,  and 
complaints  are  proper  ones,  they  should  be  al- 
lowed in  the  federal  courts  sitting  in  that  state. 
Marvin  v.  U.  S.,  114  Fed.  Rep.  225. 

Instances  —  Orders  Appointing  Commission- 
ers. —  Marsh  v.  U.  S.,  88  Fed.  Rep.  879. 

Recognisance  of  Defendant.  —  U.  S.  v.  Van 
Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed.  Rep. 
Q43- 
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Miscellaneous.  —  For  making  dockets  and  indexes,  issuing  venire,  taxing 
costs,  and  all  other  services,  on  the  trial  or  argument  of  a  cause  where  issue 
is  joined  and  testimony  given,  three  dollars;1  for  making  dockets  and 
indexes,  taxing  costs,  and  all  other  services,  in  a  cause  where  issue  is  joined, 
but  no  testimony  is  given,  two  dollars;8  for  making  dockets  and  indexes, 
taxing  costs,  and  other  services,  in  a  cause  which  is  dismissed  or  discontinued, 
or  where  judgment  or  decree  is  made  or  rendered  without  issue,  one  dollar;3 
for  making  dockets  and  taxing  costs,  in  cases  removed  by  writ  of  error  or 
appeal,  one  dollar;4  for  affixing  the  seal  of  the  court  to  any  instrument, 


Subpcenas. —  U.  S.  v.  Van  Duzee,  140  U.  S. 
169 ;  U.  S.  v.  Dundy,  76  Fed.  Rep.  357 ;  Van 
Duzee  v.  U.  S.,  41  Fed.  Rep.  571  ;  Erwin  v.  U. 
S.,  37  Fed.  Rep.  470. 

Orders  to  Bring  Prisoners  from  Other 
Counties.  —  Marsh  v.  U.  S.,  88  Fed.  Rep.  879 ; 
Taylor  v.  U.  S.,  45  Fed.  Rep.  539. 

Indictments.  —  U.  S.  v.  Van  Duzee,  140  U. 
S.  169;  U.  S.  v.  Van  Duzee,  52  Fed.  Rep.  930, 
affirming  48  Fed.  Rep.  643 ;  Van  Duzee  v.  U. 
S.,  41  Fed.  Rep.  571. 

.  Sentences  Furnished  to  Marshal.  —  U.  S.  v. 
Dundy,  76  Fed.  Rep.  357. 

Mittimus  Left  with  the  Jailer.  — ■  Marvin  v. 
U.  S.,  114  Fed.  Rep.  225;  Clough  v.  U.  S.,  55 
Fed.  Rep.  921. 

Final  Records  in  Criminal  Cases.  —  Clough  v. 
U.  S.,  55  Fed.  Rep.  921  ;  Marvin  v.  U.  S.,  44 
Fed.  Rep.  405. 

Orders  Relating  to  Jurors  and  Witnesses-  — 
U.  S.  v.  Jones,  147  U.  S.  672;  U.  S.  v.  Van 
Duzee,  140  U.  S.  169;  U.  S.  v.  Dundy,  76  Fed. 
Rep.  357;  Van  Duzee  v.  U.  S.,  59  Fed.  Rep. 
440 ;  U.  S.  v.  Van  Duzee,  52  Fed.  Rep.  930, 
affirming  48  Fed.  Rep.  643  ;  Marvin  v.  U.  S.,  44 
Fed.  Rep.  405. 

Bills  of  Costs  Required  by  a  Department.  — 
Marvin  v.  U.  S.,  44  Fed.  Rep.  405. 

Writs  of  Scire  Facias.  —  Clough  v.  U.  S.,  55 
Fed.  Rep.  921. 

Order  Allowing  District  Attorney  Extra  Com- 
pensation. — ■  Van  Duzee  v.  U.  S.,  59  Fed.  Rep. 
440. 

Accounts  of  Officers.  —  Marsh  v.  U.  S.,  88 
Fed.  Rep.  879 ;  Erwin  v.  U.  S.,  37  Fed.  Rep. 

470. 

Order  of  the  Court  Approving  Officers'  Ac- 
counts.—  U.  S.  v.  Van  Duzee,  52  Fed.  Rep. 
930,  affirming  48  Fed.  Rep.  643. 

Proofs  of  Orders,  Certificates,  etc.,  of  the 
Marshal.  —  Marsh  v.  U.  S.,  88  Fed.  Rep. 
879. 

An  Order  for  Books  for  the  Clerk's  Office. 
— '  Marsh  v.  U.  S.,  88  Fed.  Rep.  879 ;  Van 
Duzee  v.  U.  S.,  59  Fed.  Rep.  440 ;  U.  S.  v.  Van 
Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed.  Rep. 
643- 

An  Order  to  Procure  Benches  for  Witnesses. 
—  Marsh  v.  U.  S.,  88  Fed.  Rep.  879. 

Fees  Not  Allowed  for  Copies.  —  Recognizances 
of  Witnesses  when  case  is  sent  up  under  § 
1014,  Rev.  Stat.  U.  S.  Marvin  v.  U.  S.,  114 
Fed.  Rep.  225. 

List  of  Witnesses  and  Jurors  Supplied  to  De- 
fendant in  a  Case  Not  Capital.  —  U.  S.  v.  Van 
Duzee,  140  U.  S.  169. 

Indictments,  in  Cases  Not  Capital,  as  Charge- 
able against  the  Government.  —  U.  S.  v.  Van 
Duzee,  140  U.  S.  169.    See  also  Marvin  v.  U. 


S.,  114  Fed.  Rep.  225;  U.  S.  v.  Dundy,  76  Fed. 
Rep.  357- 

Order  Excusing  a  Juror.  —  Marvin  v.  U.  S., 
114  Fed.  Rep.  225. 

Interrogatories  and  Cross-Interrogatories.  — 
Marvin  v.  U.  S.,  114  Fed.  Rep.  225. 

Estimated  Costs  Furnished  a  Collector  of  In- 
ternal Revenue.  —  Marvin  v.  U.  S.,  114  Fed. 
Rep.  225.  , 

1.  For  Making  Dockets  and  Indexes.  —  U.  S. 
v.  McCandless,  147  U.  S.  692.  See  also  U.  S. 
v.  Van  Duzee,  140  U.  S.  169. 

In  Sci.  Fa.  Cases. —  Clough  v.  U.  S.,  55  Fed. 
Rep.  921. 

Not  Where  the  Grand  Jury  Returned  "Not 
True  Bill."  —  U.  S.  v.  McCandless,  147  U.  S. 
692 ;  U.  S.  v.  Payne,  147  U.  S.  647 ;  U.  S.  v. 
Van  Duzee,  140  U.  S.  169,  overruling  Van 
Duzee  v.  U.  S.,  41  Fed.  Rep.  571  ;  Marvin  v. 
U.  S.,  44  Fed.  Rep.  405,  26  Ct.  CI.  160. 

Included  in  the  Docket  Fee  are  services  for 
entering  orders  for  trial  and  recording  ver- 
dicts.   U.  S.  v.  Van  Duzee,  140  U.  S.  169. 

No  Extra  Compensation  can  be  allowed  for  en- 
tries in  "  combined  dockets."  U.  S.  v.  Marsh, 
112  Fed.  Rep.  929. 

What  Are  Original  Causes.  —  An  attachment 
against  a  defaulting  witness  or  juror,  Taylor  v. 
U.  S.,  45  Fed.  Rep.  539 ;  Goodrich  v.  U.  S.,  42 
Fed.  Rep.  393 ;  Erwin  v.  U.  S.,  37  Fed.  Rep. 
470 ;  and  a  sci.  fa.,  U.  S.  v.  Payne,  147  U.  S. 
687;  Jones  v.  U.  S.,  39  Fed.  Rep.  410,  are 
original  causes  within  the  meaning  of  the  stat- 
ute. But  not  an  indictment  ignored  by  the  grand 
jury,  U.  S.  v .  Payne,  147  U.  S.  687  ;  nor  a  pro- 
ceeding for  removal  of  a  prisoner  under  §  1014, 
Rev.  Stat.  U.  S.,  U.  S.  v.  King,  147  U.  S. 
681,  overruling  Erwin  v.  U.  S.,  37  Fed.  Rep. 
470. 

Issue  Joined  and  Testimony  Given.  —  See  U. 

S.  v.  Payne,  147  U.  S.  687. 

Habeas  Corpus. —  To  writs  of  habeas  corpus 
this  section  does  not  apply.  The  court  may 
allow  reasonable  fees.  In  re  Moy  Chee  Kee, 
33  Fed.  Rep.  377. 

2.  Right  Not  Lost  by  Withdrawal  of  Plea.— 
U.  S.  v.  Kurts,  164  U.  S.  49. 

3.  Making  Dockets  and  Indexes.  —  See  Butler 
v.  U.  S.,  87  Fed.  Rep.  655,  on  removal  of  cause 
to  another  place  in  the  same  district,  and  Mar- 
vin v.  U.  S-,  114  Fed.  Rep.  225,  on  removal  of 
cause  to  another  district  under  Rev.  Stat.  U. 
S.,  §  1014. 

4.  Making  Dockets  and  Taxing  Costs. — -See  In 
re  Clerk's  Charges,  5  Fed.  Rep.  440,  as  to  a 
case  removed  from  a  state  court  under  Rev. 
Stat.  U.  S.,  §  643,  and  The  Alice  Tainter,  14 
Blatchf.  (U.  S.)  225,  1  Fed.  Cas.  No.  196,  as 
to  an  appeal  in  admiralty. 
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when  required,  twenty  cents; 1  for  every  search  for  any  particular  mortgage, 
judgment,  or  other  lien,  fifteen  cents;3  for  receiving,  keeping,  and  paying 
out  money,  in  pursuance  of  any  statute  or  order  of  court,  one  per  centum  of 
the  amount  so  received,  kept,  and  paid ;  3  for  traveling  from  the  office  of  the 
clerk,  where  he  is  required  to  reside,  to  the  place  of  holding  any  court  required 
bylaw  to  be  held,  five  cents  a  mile  for  going  and  five  cents  for  returning,  and 
five  dollars  a  day  for  his  attendance  on  the  court  while  actually  in  session.4 


1.  Fee  Allowed  for  Affixing  Seal  —  To  Copy  of 
Official  Record.  —  Marsh  v.  U.  S.,  88  Fed.  Rep. 

To  a  Copy  of  an  Order  to  Jury  Commis- 
sioner. —  U.  S.  v.  Van  Duzee,  52  Fed.  Rep. 
930,  affirming  48  Fed.  Rep.  643. 

To  Copy  of  Indictment  Furnished  to  Defend- 
ant,— U.  S.  v.  Van  Duzee,  52  Fed.  Rep.  930, 
affirming  48  Fed.  Rep.  643. 

To  Copies  of  Mittimus  Writs.  —  U.  S.  v. 
Van  Duzee,  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643. 

Fee  for  Seal  Not  Allowed  —  Subpa>nas  Served 
by  Original  and  Copy.  —  Martin  v.  U.  S.,  26 
Ct.  CI.  166. 

Certificate  of  Orders  for  Payment  of  Fees  of 
Jurors  and  Witnesses.  —  U.  S.  v.  Jones,  147 
U.  S.  672;  U.  S.  v.  Van  Duzee,  140  U.  S.  169, 
59  Fed.  Rep.  440  ;  U.  S.  v.  Dundy,  76  Fed.  Rep. 
357,  overruling  Martin  v.  U.  S.,  44  Fed.  Rep. 
405  ;  U.  S.  v.  Converse,  63  Fed.  Rep.  423  ;  Van 
Duzee  v.  U.  S.,  41  Fed.  Rep.  571- 

Copies  of  Orders  to  Marshal  to  Provide  Jury 
with  Meals.  —  Marsh  v.  U.  S.,  88  Fed.  Rep. 
879  ;  Van  Duzee  v.  U.  S.,  59  Fed.  Rep.  440. 

Copies  of  Orders  Allowing  Extra  Compensation 
to  District  Attorney.  —  Van  Duzee  v.  U.  S.,  59 
Fed.  Rep.  440. 

Copies  of  Orders  Approving  Officers'  Accounts. — 
U.  S.  v.  Taylor,  147  U.  S.  695  ;  U.  S.  v.  Jones, 
147  U.  S.  672;  U.  S.  v.  Van  Duzee,  140  U.  S. 
169;  Jones  v.  U.  S.,  39  Fed.  Rep.  410.  See  also 
Van  Duzee  v.  U.  S.,  59  Fed.  Rep.  440. 

A  Certificate  of  a  Search. —  In  re  Woodbury,  7 
Fed.  Rep.  705;  U.  S.  v.  McCandless,  147  U.  S. 
692. 

Certificate  of  Appointment  of  Commissioner  Sent 
to  Attorney-General.  —  Marsh  v.  U.  S.,  88  Fed. 
Rep.  879. 

Commissions  of   Supervisors  of   Elections.  — 
Clmigh  v.  U.  S.,  ss  Fed.  Rep.  921. 

2.  Searching  Records. —  Records  may  be  in- 
spected by  the  public  without  paying  fees.  In 
re  Chambers,  44  Fed.  Rep.  786. 

But  the  inspection  must  be  confined  to  cur- 
rent transactions.  Bell  v.  Commonwealth  Title 
Ins.,  etc.,  Co.,  189  U.  S.  131,  affirming  no  Fed. 
Rep.  828. 

A  Separate  Fee  for  Each  Person  against  whom 
search  is  required  may  be  charged.  In  re 
Woodbury,  7  Fed.  Rep.  705. 

For  Petitions  in  Bankruptcy.  —  Matter  of  Ver- 
meule,  10  Ben.  (U.  S.)  1,  28  Fed.  Cas.  No. 
16.916. 

3.  Money  Must  Actually  Pass  Through  His 
Hands. —  Johnson  v.  Southern  Bldg.,  etc., 
Assoc.,  95  Fed.  Rep.  922  ;  Farmers'  L.  &  T.  Co. 
v.  Dart,  91  Fed.  Rep.  451  ;  Easton  v.  Houston, 
etc.,  R.  Co.,  44  Fed.  Rep.  718;  Leach  v.  Kay, 
4  Fed.  Rep.  72;  Upton  v.  Triblecock,  4  Dill. 
(U.  S.)  232;  In  re  Goodrich,  4  Dill.  (U.  S.) 
230;  Ex  p.  Plitt,  2  Wall.  Jr.  (C.  C.)  453,  19 
Fed.  Cas.  No.  11,228. 
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Receiving,  Keeping,  and  Paying  Out  Money  on 
Application  of  Parties. —  The  Advance,  60  Fed. 
Rep.  422. 

Under  a  Judgment. — -  Blake  v.  Hawkins,  19 
Fed.  Rep.  204. 
Moneys  Received  by  the  Marshal  on  Execution. 

—  Fagan  v.  Cullen,  28  Fed.  Rep.  843  ;  Kitchen 
v.  Woodfin,  1  Hughes  (U.  S.)  340,  14  Fed.  Cas. 
No.  7,855. 

On  Proceeds  of  Sale  of  Vessel. —  The  Vernon, 
36  Fed.  Rep.  113.  See  Smith  v.  The  Morgan 
City,  39  Fed.  Rep.  572. 

No  Fee  Is  Allowed  for  receiving  the  tax  paid 
on  sale  oi  property  under  Rev.  Stat.  U.  S., 
§  3334-  Fees  Dist.  Attys.,  (1876)  15  Op.  Atty.- 
Gen.  567. 

As  to  Money  Received  by  a  Master  in  Chancery 
on  a  Foreclosure,  see  Northwestern  Mut.  L.  Ins. 
Co.  v.  Quinn,  69  Fed.  Rep.  462. 

4.  "  Actually  in  Session  "  —  Not  Necessary  that 
Business  Be  Transacted.  —  Goodrich  v.  U.  S.,  35 
Fed.  Rep.  193;  Erwin  v.  U.  S.,  37  Fed.  Rep. 
470;  Bills  v.  U.  S.,  23  Ct.  CI.  142;  Jones  v. 
U.  S.,  1  Ct.  CI.  2. 

Though  Judge  Not  Present  when  the  court 
opened  on  an  adjourned  day.  U.  S.  v.  Pitman, 
147  U.  S.  669,  45  Fed.  Rep.  159. 

Regardless  of  Time  of  Adjournment.  —  Jones  v. 
U.  S.,  21  Ct.  CI.  2. 
For  the  Supervision  of  an  Election  Registration. 

—  Pleasants  v.  U.  S.,  35  Fed.  Rep.  70. 
A  Clerk  in  Both  Circuit  and  District  Courts, 

when  the  courts  are  in  session  on  the  same 
day,  is  entitled  to  per  diem  in  either.  Clough 
v.  U.  S.,  55  Fed.  Rep.  921 ;  Goodrich  v.  U.  S., 
35  Fed.  Rep.  193  ;  Butler  v.  U.  S.,  23  Ct.  CI.  162. 

When  Court  Is  Closed  for  Entire  Days  during  a 
term  the  clerk  is  not  entitled  to  per  diem  on 
those  days.    McMullen  v.  U.  S.,  146  U.  S.  360. 

On  Attendance  by  Deputy,  the  clerk  is  entitled 
to  per  diem  for  both,  when  the  clerk  attended 
a  session  of  the  court  at  another  place  on  the 
same  day.    Erwin  v.  U.  S.,  37  Fed.  Rep.  470. 

For  Services  as  Jury  Commissioner,  see  U.  S.  v. 
Van  Duzee.  52  Fed.  Rep.  930,  affirming  48  Fed. 
Rep.  643  ;  Marvin  v.  U.  S.,  44  Fed.  Rep.  405  ; 
Goodrich  v.  U.  S.,  42  Fed.  Rep.  393  ;  Erwin  v. 
U.  S.,  37  Fed.  Rep.  470. 

By  the  Act  of  March  3,  1887,  24  Stat,  at  L.  541. 
c.  362,  it  is  provided  :  "  Nor  shall  any  part  of 
any  money  appropriated  be  used  in  payment  of 
a  per  diem  compensation  to  any  attorney,  clerk, 
or  marshal  for  attendance  in  court  except  for 
days  when  the  court  is  open  by  the  judge  for 
business  or  business  is  actually  transacted  in 
court,  and  when  they  attend  under  sections 
five  hundred  and  eighty-three,  five  hundred  and 
eighty-four,  six  hundred  and  seventy-one,  six 
hundred  and  seventy-two,  and  two  thousand 
and  thirteen  of  Revised  Statutes,  which  fact 
shall  be  certified  in  the  approval  of  their  ac- 
counts." 

Under  this  statute  it  has  been  held  that  the 
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c.  Marshals.  —  The  appointment,  powers,  duties,  and  compensation  of 
United  States  marshals  have  been  treated  in  another  place.1 

d.  Criers,  Bailiffs,  and  Messengers.  —  The  Circuit  and  District  Courts 
may  appoint  criers  for  their  courts,  and  the  marshal  may  appoint  such  a  num- 
ber of  persons,  not  exceeding  five,  as  the  judges  or  their  respective  courts 
may  determine,  to  attend  on  the  grand  and  other  juries,  and  for  other  neces- 
sary purposes.  They  receive  the  sum  of  two  dollars  per  day.3  The  bailiffs, 
as  well  as  the  criers,  are  officers  of  the  court,  and  attend,  without  special 
designation,  on  any  day  to  which  the  court  is  specifically  adjourned,  whether 
it  be  by  an  oral  order  in  open  court,  or  by  a  written  order  of  an  absent  judge.3 
The  duties  of  crier  and  messenger  are  not  only  compatible,  but,  although  per- 
formed contemporaneously,  are  distinct  in  character,  and  a  person  performing 
the  duties  of  both  offices  is  entitled  to  the  compensation  for  both.4 

Messengers  of  the  Supreme  Court  may  be  appointed  by  the  marshal,  with 
the  approval  of  the  chief  justice,  who  receive  the  compensation  allowed  to 
officers  of  the  House  of  Representatives  of  similar  grade.5 

e.  Attorneys — -(i)  Attorneys  Generally.  — The  rules  governing  attorneys 
and  counselors  at  law  generally  have  been  treated  elsewhere  in  this  work.0 
The  Revised  Statutes  of  the  United  States  provide  that  parties  may  manage 
their  causes  personally  or  by  counsel.7  If  the  case  is  not  personally  conducted 
the  party  can  only  be  represented  by  an  attorney  of  the  court.8  Provision  is 
made  for  the  taxation  of  the  fees  of  attorneys,  solicitors,  and  proctors  in 
certain  cases,9  but  this  does  not  prohibit  them  from  charging  to  and  receiving 
from  their  clients  such  additional  compensation  as  may  be  in  accordance  with 
general  usage  in  their  respective  states,  or  may  be  agreed  on  between  the 
parties.10  The  docket  fee  is  the  individual  property  of  the  proctor  and  not 
that  of  the  party.11 

The  Trial  by  Jury  that  will  entitle  the  prevailing  party  to  tax  the  docket  fee, 
it  has  been  held,  should  be  one  which  results  in  a  verdict  and  judgment 
thereon,12  though  it  has  been  said  that  the  docket  fee  is  taxable  whenever  the 
trial  is  entered  on  by  the  swearing  of  the  jury.13 

The  Trial  Before  a  Referee  intended  by  the  statute  is  the  reference  by  consent 
to  a  special  master  to  hear  and  decide  all  the  issues  of  law  and  fact,14  and  not 

per  diem  fees  are  allowed  when  the  court  is  v.  Stone,  8  Fed.  Rep.  261 ;  In  re  Shorter,  22 

opened  for  business,  whether  any  business  is  Fed.  Cas.  No.  12,811. 

transacted  or  not.    The  presence  of  the  judge  8.  Attorney  of  the  Court  Only  Can  Represent  a 

is  not  necessary.    U.  S.  v.  Finnell,  185  U.  S.  Party. —  Nightingale  v.  Oregon  Cent.  R.  Co.,  2 

253.    See  Butler  v.  U.  S.,  87  Fed.  Rep.  655  ;  Sawy.  (U.  S.)  338,  18  Fed.  Cas.  No.  10,264. 

U.  S.  v.  Perry,  50  Fed.  Rep.  743  ;  Dart  v.  U.  S.;  9.  Rev.  Stat.  U.  S.,  §  824. 

32  Ct.  CI.  267 ;  Converse  v.  U.  S.,  26  Ct.  CI.  8.  10.  Additional  Compensation.  —  Rev.  Stat.  U. 

1.  Marshals.  —  See  the  title  United  States  S.,  §  823. 

Marshals,  post.  Not  to  Regulate  Charges  Between  Solicitor  and 

2.  Criers  and  Bailiffs.  —  Rev.  Stat.  U.  S.,  Client,  but  to  secure  uniformity  in  the  taxation 
§  7iS;  32  U.  S.  Stat,  at  L.  476,  c.  1,301.  of  costs  in  the  United  States  courts,  was  the 

Provisos  in  Appropriation  Acts  "  For  pay  of  purpose  of  this  statute.    Celluloid  Mfg.  Co.  v. 

bailiffs  and  criers,  not  exceeding  three  bailiffs,"  Chandler,  27  Fed.  Rep.  12. 

do  not  have  the  effect  of  repealing  this  general  11.  Docket  Fee  Is  Property  of  Attorney.  —  The 

statute.     Puleston  v.  U.  S.,  88  Fed.  Rep.  970.  Mount  Eden,  87  Fed.  Rep.  483 ;  Aiken  v.  Smith, 

As  to  Criers  and  Bailiffs  of  the  Circuit  Courts  of  57  Fed.  Rep.  423. 

Appeals,  see  26  U.  S.  Stat,  at  L.  829,  c.  517,  §  9.  12.  On  Trial  by  Jury. —  Strafer  v.  Carr,  6  Fed. 

3.  Bailiffs  Are  Officers  of  the  Court.  —  U.  S.  v.  Rep.  466.  See  also  Williams  v.  Morrison,  32 
McCabe,  129  Fed.  Rep.  708.  Fed.  Rep.  682;  Strafer  v.  Carr,  6  Fed.  Rep. 

4.  Compensation  for  Holding  Two  Offices. —  466;  Gordon  v.  Scott,  10  Fed.  Cas.  No.  5,620. 
Preston  v.  U.  S.,  37  Fed.  Rep.  417.  And  see  Huntress  v.  Epsom,  15  Fed.  Rep.  732, 

5.  Messengers.  —  Rev.  Stat.  U.  S.,  §  680.  that  on  the  disagreement  of  a  jury,  and  a  ver- 
As  to  Messengers  of  Circuit  Courts  of  Appeals,  diet  by  another  jury,  only  one  docket  fee  is 

see  26  U.  S.  Stat,  at  L.  829,  c.  517,  §  9;  29  taxable. 

U.  S.  Stat,  at  L.  177,  c.  252.  13.  The  Bay  City,  3  Fed.  Rep.  47. 

6.  See  the  title  Attorney  and  Client,  vol.3,  14.  On  Trial  Before  a  Referee. —  St.  Matthew's 
p.  278.  Sav.  Bank  v.  Fidelity,  etc.,  Co.,  105  Fed.  Rep. 

7.  Management  of  Cases  Personallv  ot  **t  t6i.  §ee  Field  v.  Schell,  4  Blatchf.  (U.  S.) 
QQ^ei,—  Rex,  5t&t;,  U.  Su  §  747«  See  U.  S.  435* 
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a  reference  to  a  master  in  chancery.1 

To  Constitute  a  Final  Hearing  in  equity  or  admiralty,  within  the  meaning  of  the 
statute,  there  must  be  a  hearing  of  the  cause  on  its  merits.8  It  has  been  held 
that  a  docket  fee  is  recoverable  on  a  final  decree  following  an  order  pro  con- 
fesso;3  on  a  successful  creditors'  bill,  but  only  to  the  solicitor  of  the  com- 
plainant; 4  on  a  sustained  demurrer,  going  to  the  whole  cause  of  action;  5  on 
a  decree  in  favor  of  an  intervener ; 6  on  an  order  releasing  a  vessel  in  admiralty, 
when  the  case  was  dismissed;7  on  dismissal  for  failure  to  file  security;8  and 
on  dismissal  for  want  of  prosecution.9  But  it  is  not  taxable,  as  on  a  final 
hearing,  on  an  overruled  demurrer,  with  leave  to  answer  or  to  make  the 
pleadings  more  definite; 10  on  payment  of  money  into  court  in  a  salvage  pro- 
ceding  in  personam;  11  on  entry  of  a  decree  pursuant  to  the  mandate  of  an 
appellate  court;  12  on  an  order  by  default  against  stipulators  in  admiralty;  13 
on  overruling  exceptions  to  a  master's  report; 14  on  a  reference  to  a  commis- 
sioner in  admiralty ;  15  nor  on  a  reference  to  a  master  in  chancery. 1(i  Whether 
a  docket  fee  is  taxable  on  the  voluntary  dismissal  of  a  suit  has  been  variously 
held,  some  cases  holding  that  it  could  be  allowed  17  and  other  cases  that  it  is 
not  taxable.18 

To  Be  Entitled  to  a  Docket  Fee  for  a  Deposition,  there  must  be  a  deposition  duly 
taken  before  an  examiner  on  question  and  answer; 19  it  must  have  been  taken 
in  a  cause,  and  must  have  been  admitted  in  evidence  in  the  cause  for  which 
it  was  taken.180 


1.  Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 
32  Fed.  Rep.  685. 

2.  Final  Hearing.  —  Wooster  v.  Handy,  23 
Fed.  Rep.  56.  See  also  The  Mount  Eden,  87 
Fed.  Rep.  483 ;  Smith  v.  Western  Union  Tel. 
Co.,  81  Fed.  Rep.  242 ;  Cleaver  v.  Traders'  Ins. 
Co.,  40  Fed.  Rep.  865. 

Only  When  Costs  Are  Recoverable  can  the 
docket  fees  be  taxed.  Mead  v.  Piatt,  17  Fed. 
Rep.  836.  See  also  Goodyear  v.  Sawyer,  17 
Fed.  Rep.  2. 

3.  When  Docket  Fee  Recoverable  on  a  Final 
Hearing. —  Andrews  v.  Cole,  20  Fed.  Rep.  410. 

4.  Malcolmson  v.  Wappo  Mills,  97  Fed.  Rep. 
225. 

5.  Demurrer.  —  The  Anchorita,  23  Fed.  Rep. 
669;  McLean  v.  Clark,  23  Fed.  Rep.  861  ;  Price 
v.  Coleman,  22  Fed.  Rep.  694.  See  Mercartney 
v.  Crittenden,  24  Fed.  Rep.  401. 

6.  Decree  for  Intervener.  —  The  John  McDer- 
mott,  109  Fed.  Rep.  90  ;  The  H.  C.  Grady,  87 
Fed.  Rep.  483.  But  see  Missouri  Pac.  R.  Co. 
v.  Texas,  etc.,  R.  Co.,  38  Fed.  Rep.  775  ;  Central 
Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  32  Fed.  Rep. 
684. 

7.  Release  of  Vessel  in  Admiralty.  —  The  Alert, 
15  Fed.  Rep.  620. 

8.  Dismissal  for  Want  of  Security.  — In  Hay  ford 
v.  Griffith,  3  Blatchf,  (U.  S.)  79. 

9.  Dismissal  for  Want  of  Prosecution.  —  Partee 
v.  Thomas,  27  Fed.  Rep.  429.  Contra,  Wigton 
v.  Rrainerd,  28  Fed.  Rep.  29. 

10.  When  Docket  Fee  Not  Taxable,  as  on  a  Final 
Hearing.  —  McLean  v.  Clark,  23  Fed.  Rep.  861; 
The  Anchorita,  23  Fed.  Rep.  669. 

11.  Merrit,  etc.,  Derrick,  etc.,  Co.  v.  Carskill, 
etc..  Steamboat  Co.,  112  Fed.  Rep.  442. 

12.  Peck,  etc.,  Co.  v.  Fray,  92  Fed.  Rep.  947. 

13.  Dedekam  v.  Vose,  7  Fed.  Cas.  No. 
3.73L 

14.  Garretson  v.  Clark,  17  Blatchf.  (U.  S.) 
=56.  And  see  Beckwith  v.  Easton,  4  Ben.  (U. 
SO  357.  .  / 


15.  The  Mount  Eden,  87  Fed.  Rep.  483-  And 
see  Kelly  v.  The  Topsey,  45  Fed.  Rep.  486. 

16.  Doughty  v.  West,  etc.,  Mfg.  Co.,  8 
Blatchf.  (U.  S.)  107,  7  Fed.  Cas.  No.  4,030. 

17.  On  Voluntary  Dismissal.  —  Carter  v.  Sweet, 
84  Fed.  Rep.  17;  Louisville  R.  Co.  v.  Mer- 
chants' Compress,  etc.,  Co.,  50  Fed.  Rep.  449 ; 
Goodyear  v.  Sawyer,  17  Fed.  Rep.  2;  Coy  v. 
Perkins,  13  Fed.  Rep.  112;  The  Bay  City,  3  Fed. 
Rep.  47 ;  Goodyear  Dental  Vulcanite  Co.  v. 
Osgood,  10  Fed.  Cas.  No.  5,594.  See  Kaempfer 
v.  Taylor,  78  Fed.  Rep.  795. 

18.  Luefer  Prism  Patents  Co.  v.  Elkins,  99 
Fed.  Rep.  29  ;  De  Roux  v.  Girard,  92  Fed.  Rep. 
948 ;  Kaempfer  v.  Taylor,  78  Fed.  Rep.  795  ; 
Ryan  v.  Gould,  32  Fed.  Rep.  754;  N.  Y.  Belt- 
ing, etc.,  Co.  v.  New  Jersey  Car  Spring,  etc., 
Co.,  32  Fed.  Rep.  755;  Cahn  v. ,  Quug  Wah 
Lung,  28  Fed.  Rep.  396  ;  Consolidated  Bunging 
Apparatus  Co.  v.  American  Process  Fermenta- 
tion Co.,  24  Fed.  Rep.  658  ;  Mercartney  v.  Crit- 
tenden, 24  Fed.  Rep.  401  ;  Yale  Lock  Mfg.  Co. 
v.  Colvin,  14  Fed.  Rep.  269;  Coy  v.  Perkins,  13 
Fed.  Rep.  in. 

19.  Docket  Fee  for  Deposition.  —  St.  Matthew's 
Sav.  Bank  v.  Fidelity,  etc.,  Co.,  105  Fed.  Rep. 
161;  Ferguson  v.  Dent,  46  Fed.  Rep.  88;  Hake 
v.  Brown,  44  Fed.  Rep.  734  ;  American  Diamond 
Rock  Boring  Co.  v.  Sheldon,  28  Fed.  Rep.  217; 
The  Sallie  P.  Linderman,  22  Fed.  Rep.  557. 

Taken  Before  Notaries.  —  Ingham  v.  Pierce.  37 
Fed.  Rep.  647.  See  also  Ferguson  v.  Dent,  ^6 
Fed.  Rep.  88. 

Not  Oral  Testimony  taken  before  a  master. 
St.  Matthew's  Sav.  Bank  v.  Fidelity,  etc..  Co., 
105  Fed.  Rep.  161  ;  Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  38  Fed.  Rep.  775  ;  The 
Serapis,  37  Fed.  Rep.  442. 

20.  Must  Have  Been  Admitted  in  Evidence.  — 
Indianapolis  Water  Co.  v.  American  Straw- 
board  Co.,  65  Fed.  Rep.  535.  See  also  Bar- 
nardin  v.  Northa/1,  83  Fed.  Rep.  241  ;  Kaemp- 
fer v.  Taylor,  78  Fed.  Rep.  795 ;  Cary  v.  Lovell 
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In  the  Circuit  Courts  of  Appeals,  under  an  act  of  Congress  providing  that  "  the 
costs  and  fees  in  the  Supreme  Court  now  provided  for  by  law  shall  be  costs 
and  fees  in  the  Circuit  Courts  of  Appeals,"  1  an  attorney's  fee  of  twenty 
dollars  may  be  taxed  on  affirmance  of  a  judgment  appealed  from,  following 
the  uniform  practice  in  the  Supreme  Court.3 

(2)'  United  States  Attorneys  —  (a)  Attorney-General.  —  The  powers  and  duties 
of  the  attorney-general  of  the  United  States  are  fully  treated  in  another  part 
of  this  work.3 

(b)  District  Attorneys. — The  powers,  duties,  and  compensation  of  United  States 
district  attorneys  are  the  subject  of  a  separate  article  in  this  work.4 

(c)  Assistant  District  Attorneys.  —  Attorneys  may  be  employed  by  the  attorney- 
general  to  assist  the  district  attorneys.5  They  are  paid  such  salary  as  the 
attorney-general  may  from  time  to  time  determine  as  to  each,  which  in  no 
case  can  exceed' two  thousand  five  hundred  dollars,  and  expenses  while  absent 
from  their  official  residences  on  duty.6  A  clerk  in  the  office  of  a  district 
attorney  is  not  an  "  assistant  district  attorney."  7  A  marshal  has  no  power 
to  retain  and  employ  attorneys  for  the  government.8 

When  Special  Assistant  District  Attorneys  are  employed  to  render  legal  services  lor 
the  United  States,  they  cannot  be  compensated  for  such  sei vices  in  the 
absence  of  a  certificate  of  the  attorney-general  that  such  services  were  actually 
rendered.9 

f.  Commissioners.  —  The  appointment,  powers  and  duties,  compensation, 
and  jurisdiction  of  United  States  commissioners  are  treated  in  another  part 
of  this  work. 10 

3.  Terms  and  Sessions.  —  Matters  pertaining  to  the  terms  and  sessions  of  the 
different  courts  of  the  United  States  are  treated  in  other  parts  of  this  article.11 

4.  Jurisdiction  —  a.  In  General.  —  By  the  Constitution  of  the  United 
States  "  the  judicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority;  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the  United  States  shall  be  a  party;  to 
controversies  between  two  or  more  states;  between  a  state  and  citizens  of 
another  state;  between  citizens  of  different  states;  between  citizens  of  the 
s  rme  state  claiming  lands  under  grants  of  different  states;  and  between  a  state, 

Mfg.  Co.,.  39  Fed.  Rep.  163;  Winegar  v.  Cahn,  1.  Circuit  Courts  of  Appeals.  —  26  U.  S.  Stat. 

29  Fed.  Rep.  676;  Cahn  v.  Monroe,  29  Fed.  at  L.  826,  c.  517,  §  2. 

Rep.  673  ;  Cahn  v.  Quug  Wah  Lung,  28  Fed.  2.  Kansas  City,  etc.,  R.  Co.  v.  McDonald,  60 

Rep.  396  ;  American  Diamond  Rock  Boring  Co.  Fed.  Rep.  522. 

v.  Sheldon,  28  Fed.  Rep.  217;   Dedekam  v.  3.  See  the  title  Attorney-General,  vol.  3, 

Vose,  7  Fed.  Cas.  No.  3,730.  p.  476. 

When  Used  in  More  than  One  Suit,  a  deposition  4.  See  the  title  Prosecuting  and  District 

is  taxable  in  each  one  of  the  cases.    Archer  v.  Attorneys,  vol.  23,  p.  271. 

Hartford    F.    Ins.    Co.,    31    Fed.    Rep.    660;  5.  Employment  of  Assistant  District  Attorneys. 

Wooster  v.  Handy,  23  Fed.  Rep.  49 ;  Green  v.  —  Rev.  Stat.  U.  S.,  §  363. 

French,  5  N.  J.  L.  228.  6.  Salary. —  29  U.  S.  Stat,  at  L.  181,  c.  252. 

When  Taken  for  Collateral  Purposes,  as  on  pre-  7.  A  Clerk  Is  Not  an  Assistant  Attorney.  — 

liminary  or  interlocutory  motions,  depositions  McDonald  v.  U.  S.,  66  Fed.  Rep.  255,  reversed 

are  not  taxable.    Central  trust  Co.  v.  Wabash,  on  other  grounds  72  Fed.  Rep.  898. 

etc.,  R.  Co.,  32  Fed.  Rep.  684;  Dalzell  v.  The  8.  Marshal  Cannot  Employ  Attorney. —  U.  S.  v. 

Daniel  Kaine,  31    Fed.  Rep.  746;   Strauss  v.  Hillyer,  1  Alaska  47. 

Meyer,  22  Fed.  Rep.  467 ;  Stimpson  v.  Brooks,  9.  Special  Assistants.  —  Rev.    Stat.    U.  S., 

3  Blatch.  (U.  S.)  456.    See  Indianapolis  Water  §  365  ;  U.  S.  v.  Crosthwaite,  168  U.  S.  375. 

Co.  v.  American  Strawboard  Co.,  65  Fed.  Rep.  10.  See  the  title  United  States  Commis- 

534,  and  Spill  v.  Celluloid  Mfg.  Co.,  28  Fed.  sioners,  ante,  p.  181. 

Rep.   870,  taken   on   preliminary  matters  but  11.  See  the  various  sections  of  this  title  relat- 

used  on  final  hearing.  ing  to  the  different  courts. 

Depositions  Taken  in  a  State  Court,  and  used  in  As  to  the  subject  of  terms  and  sessions  of 

a  case  in  the  federal  court  between  the  same  courts  in  general,  see  the  title  Terms  and  Ses- 

parties,  under  a  stipulation,  were  held  taxable.  sions  of  Court,  in  21  Encyc.  of  Pl.  and  Pr. 

Jerman  v.  Stewart,  12  Fed.  Rep.  27.  598. 
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or  the  citizens  thereof,  and  foreign  states,  citizens,  or  subjects."  1  This  section 
was  intended  as  a  constitutional  definition  of  the  judicial  power,  which  the 
Constitution  intended  to  confine  to  courts  created  by  Congress. 58  Of  all  the 
courts  which  the  United  States  may,  under  their  general  powers,  constitute, 
one  only  —  the  Supreme  Court  —  possesses  jurisdiction  derived  immediately 
from  the  Constitution,  and  of  which  the  legislative  power  cannot  deprive  it.3 
All  other  courts  created  by  the  general  government  possess  no  jurisdiction 
bat  what  is  given  them  by  Congress,4  and  can  be  vested  with  none  but  that 
•vuich  the  power  ceded  to  the  general  government  will  authorize  Congress 
to  confer.5 

state  Legislation  cannot  enlarge,  limit,  or  impair  the  jurisdiction  of  the  national 
courts;  state  statutes,  imposing  restrictions  or  conditions  upon  the  exercise 
of  jurisdiction  in  certain  cases,  apply  only  to  maintaining  suits  on  the  state 
courts.0 

b.  Exclusive  of  State  Courts.  —  The  Revised  Statutes7  provide  that 
the  jurisdiction  vested  in  the  courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  mentioned  shall  be  exclusive  of  the  courts  of  the 
several  states :  First.  Of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States.8    Second.  Of  all  suits  for  penalties  and  forfeitures 


1.  General  Jurisdiction. —  Const.  U.  S.,  art. 

Ill,  §  2. 

2.  Roberton  v.  Baldwin,  165  U.  S.  279. 

3.  Supreme  Court  Jurisdiction  Derived  from 
Constitution.— U.  S.  v.  Hudson,  7  Cranch  (U. 
S.)  32;  Turner  v.  Bank  of  North  America,  4 
Dall.  (U.  S.)  10.  See  also  infra,  this  title, 
Supreme  Court  —  Jurisdiction. 

4.  Jurisdiction  of  Lower  Court  Is  Statutory.  — 
Hanford  v.  Davies,  163  U.  S.  273;  Johnson  Co. 
v.  Wharton,  152  U.  S.  260;  Bors  v.  Preston, 
in  U.  S.  252;  Mansfield,  etc.,  R.  Co.  v.  Swan, 
in  U.  S.  379;  Grace  v.  American  Cent.  Ins. 
Co,  109  U.  S.  278;  Nat.  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118;  Robertson  v.  Cease,  97 
U.  S.  646;  Sheldon  v.  Sill,  8  How.  (U.  S.) 
441;  Cary  v.  Curtis,  3  How.  (U.  S.)  245; 
Brown  v.  Keene,  8  Pet.  (U.  S.)  112;  U.  S.  v. 
Hudson,  7  Cranch  (U.  S.)  32  ;  Turner  v.  Bank 
of  North  America,  4  Dall.  (U.  S.)  10;  Chisholm 
v.  Georgia,  2  Dall.  (U.  S.)  433 ;  U.  S.  v. 
Bevans,  3  Wheat.  (U.  S.)  389;  U.  S.  v.  South- 
ern Pac.  R.  Co,  49  Fed.  Rep.  300  ;  In  re  Barry, 
42  Fed.  Rep.  113;  Bobyshall  v.  Oppenheimer,  4 
Wash.  (U.  S.)  482,  3  Fed.  Cas.  No.  1,592;  Mc- 
Closkey  v.  Cobb,  2  Bond  (U.  S.)  16,  15  Fed. 
Cas.  No.  81^702 ;  Georgia  v.  Atkins,  1  Abb. 
(U.  S.)  22,  10  Fed.  Cas.  No.  5,350. 

It  May  Be  Changed  or  Taken  Away  at  the 
pleasure  of  Congress,  U.  S.  v.  Haynes,  29  Fed. 
Rep.  696  ;  even  when  it  has  the  effect  of  oust- 
ing jurisdiction  in  a  pending  suit,  Ex  p.  Mc- 
Cardle,  7  Wall.  (U.  S.)  506. 

An  Offense'  Against  State  Law  cannot  be  pun- 
ished by  a  federal  court.  Harkrader  v.  Wad- 
ley,  172  U.  S.  168:  In  re  Bergen,  2  Hughes 
(U.  S.)  513,  3  Fed.  Cas.  No.  1,338. 

5.  Power  of  Congress  to  Cnnfe1-  Jnr>"'-'jon 
Limited.  —  U.  S.  v.  Hall,  98  U.  S.  345  ;  U.  S. 
v.  Hudson,  7  Cranch  (U.  S.)  32;  Hodgson  v. 
Rowerbank,  5  Cranch  (U.  S.)  304 :  Turner  v. 
Bank  of  North  America.  4  Dall.  (U.  S.)  to. 

fi.  State  Leei^latioi.  Hyde  v.  Stone,  20  How. 
(U.  S.)  175;  Union  Bank  v.  Jolly,  18  How. 
(U.  S.)  506;  Suydam  7'.  Boardman,  1  1  Pet.  (XJ. 
S.)  67;  Railway  Co.  v.  Whitton.  1  •?  Wnll. 
(U.  S.)  286;  Payne  v.  Hook,  7  Wall.  (U.  S.) 


425;  Parsons  v.  Lyman,  5  Blatchf.  (U.  S.)  170; 
Bank  of  British  N.  A.  v.  Barling,  44  Fed.  Rep. 
641;  Hull  v.  Dills,  19  Fed.  Rep.  657;  U.  S.  v. 
Drennen,  Hempst.  (U.  S.)  320,  25  Fed.  Cas. 
No.-  14,992. 

See  infra,  this  section,  Jurisdiction  —  At  Law 
and  in  Equity  —  In  General,  paragraph  Equity 
Jurisdiction. 

7.  Rev.  Stat.  U.  S,  §  711. 

8.  Exclusive  Criminal  Jurisdiction  of  Federal 
Courts.  —  While  offenses  exclusively  against  the 
states  are  exclusively  cognizable  in  the  state 
courts,  and  offenses  exclusively  against  the 
United  States  are  exclusively  cognizable  in  the 
federal  courts,  it  is  also  settled  that  the  same 
act  or  series  of  acts  may  constitute  an  offense 
equally  against  the  United  States  and  the  state, 
subjecting  the  guilty  party  to  punishment  under 
the  laws  of  each  government.  ,  Pettibone  v.  U. 
S,  148  U.  S.  209.  See  also  Sexton  v.  Califor- 
nia, 189  U.  S.  321  ;  Crossley  v.  California,  168 
U.  S.  641  ;  In  re  Loney,  134  U.  S.  372  ;  Cross 
v.  North  Carolina,  132  U.  S.  131  ;  Ex  p.  Sei- 
bold,  100  U.  S.  390;  Moore  v.  Illinois,  14  How. 
(U.  S.)  19;  Teal  v.  Felton,  12  How.  (U.  S.) 
292;  U.  S.  v.  Marigold,  9  How.  (U.  S.)  569; 
Fox  v.  Ohio,  5  How.  (U.  S.)  433  ;  People  v. 
McDonnell,  80  Cal.  285 ;  Dashing  v.  State,  78 
Md.  357;  U.  S.  v.  Wells,  11  Am.  L.  Reg.  N.  S. 
424,  28  Fed.  Cas.  No.  16,665. 

Power  of  State  Court,  to  Determine  Juris",fct,'n. 
—  A  state  court  may  in  the  first  instance  decide 
whether  the  offenses  charged  are  offenses 
against  the  state  laws  or  such  as  are  made  ex- 
clusively cognizable  in  the  courts  of  the  United 
States,  subject  to  the  review  of  the  highest 
court  of  the  state  by  the  United  States  Supreme 
Court.  New  York  v.  Eno,  155  U.  S.  89;  Cook 
v.  Hart,  146  U.  S.  183  ;  In  re  Wood,  140  U.  S. 
286;  Ex  p.  Fonda,  117  U.  S.  516;  Robb  v.. 
Connolly,  11 1  U.  S.  624;  In  re  Welch,  57  Fed. 
Rep.  576. 

But  in  cases  of  urgency,  involving  the  au- 
thority and  operation  of  the  federal  govern- 
ment, the  federal  courts  may  discharge  on 
habeas  corpus  persons  held  by  state  courts.  In 
re  Loney,  134  U.  S.  372. 
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incurred  under  the  laws  of  the  United  States.1  Third.  Of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction;  saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy  where  the  common  law  is  competent  to  give  it.a 
Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on  land  or  on 
waters  not  within  admiralty  and  maritime  jurisdiction.3  Fifth.  Of  all  cases 
arising  under  patent-right  or  copyright  laws  of  the  United  States.4  The 
statute  does  not  deprive  the  state  courts  of  the  power  to  determine  questions 
arising  under  the  patent  laws,  but  only  of  assuming  jurisdiction  of  "  cases" 
arising  under  those  laws.  The  latter  arises  when  the  plaintiff  in  his  opening 
pleading  —  be  it  a  bill,  complaint,  or  declaration  —  sets  up  a  right  under  the 
patent  laws  as  ground  for  a  recovery.  Of  such  the  state  courts  have  no 
jurisdiction.  The  former  may  appear  in  the  plea  or  answer  or  in  the  testi- 
mony. The  determination  of  such  questions  is  not  beyond  the  competency 
of  the  state  tribunals.5  Sixth.  Of  all  matters  and  proceedings  in  bankruptcy.6 
Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  state  is  a  party,  except 
between  a  state  and  its  citizens,  or  between  a  state  and  citizens  of  other 
states,  or  aliens.7 

c.  Concurrent  Jurisdiction  with  State  Courts.  —  The  state  courts 
can  exercise  concurrent  jurisdiction  with  the  United  States  courts  in  cases 
arising  under  the  Constitution,  laws,  and  treaties  of  the  United  States,  where 
it  is  not  excluded  by  express  provision,  or  by  incompatibility  in  its  exercise 
arising  from  the  nature  of  the  particular  case.**    In  some  cases  in  which  the 


1.  For   Penalties  and   Forfeitures  —  Illinois 

Cent.  R.  Co.  v.  Peterson,  68  Miss.  454. 

State  Courts  cannot  take  cognizance  of  a 
penal  case  arising  under  an  Act  of  Congress 
unless  some  state  law  gives  the  right  and  a 
federal  statute  consents.  Haney  v.  Sharp,  1 
Dana  (Ky.)  442.  See  also  Gelston  v.  Hoyt,  3 
Wheat.  (U.  S.)  246. 

Congress  may  grant  jurisdiction  to  state 
courts  of  actions  for  the  recovery  of  penalties 
imposed  by  an  Act  of  Congress,  but  cannot  com- 
pel the  state  courts  to  entertain  jurisdiction  in 
any  case.  Stearns  v.  U.  S.,  2  Paine  (U.  S.) 
300.  See  also  Buckwalter  v.  U.  S.,  11  S.  &  R. 
(Pa.)  193;  Hartley  v.  U.  S.,  4  Tenn.  45; 
Chesapeake,  etc.,  R.  Co.  v.  American  Exch. 
Bank,  92  Va.  495. 

But  in  Jackson  v.  Rose,  2  Va.  Cas.  34,  it  was 
held  that  state  courts  could  not  take  jurisdiction 
of  penal  actions  brought  under  an  Act  of  Con- 
gress though  authorized  by  a  statute  to  do  so. 
See  also  U.  S.  v.  Lathrop,  17  Johns.  (N.  Y.)  4. 

Actions  under  National  Bankine  Lav/.  —  "  That 
suits,  actions,  and  proceedings  against  any 
association  under  this  title  may  be  had  in 
any  circuit,  district,  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established,  or  in  any 
state,  county,  or  municipal  court  in  the  county 
or  city  in  which  said  association  is  located  hav- 
ing  jurisdiction  in  similar  cases."  Rev.  Stat. 
U.  S.,  §  5198,  as  amended  by  18  U.  S.  Stat,  at 
L.  320,  c.  80.  See  Charlotte  First  Nat.  Bank 
v.  Morgan,  132  U.  S.  141  ;  Hade  v.  McVoy,  31 
Ohio  St.  231  ;  Bank  v.  Snyder.  2  Leg.  Rec.  356; 
Lynch  v.  Merchant's  Nat.  Bank.  22  W.  Va.  554; 
Ordway  v.  Cent.  Nat.  Bank,  47  Md.  217. 

2.  Admiralty  and  Man'fc=  O See  the 
title  Admiralty  Jurisdiction,  vol.  i,  p.  645. 

3.  Of  ^emires. —  See  Heidritter  v.  Elizabeth 
Oil-Cloth  Co.,  112  U.  S.  294;  The  Josef  a  Se- 
gunda,  10  Wheat.  (U.  S.)  312;  Slocum  v.  May- 
berry,  2  Wheat.  (U.  S.)  1 ;  Stoughton  v.  Mott, 
13  Vt.  17s. 


4.  Patent  and  Copyright  Cases.  -  As  to  what  are 
"  cases  arising  under  the  patent-right  or  copy- 
right law  of  the  United  States,"  see  infra,  this 
title,  Circuit  Courts  —  Jurisdiction  —  Original 
Jurisdiction  —  Miscellaneous  Statutes  —  Provi- 
sions of  Revised  Statutes  —  par.  Patent  and 
Copyright  Suits. 

This  Exclusive  Jurisdiction  Was  Not  Ee^esled, 
either  expressly  or  by  implication,  by  the  Act 
of  March  3,  1875.  Miller-Magee  Co.  v.  Car- 
penter, 34  Fed.  Rep.  433. 

5.  State  Courts  May  Pass  on  Questions  Arising 
under  Those  Laws.  —  Pratt  v.  Paris  Gas  Light, 
etc.,  Co.,  168  U.  S.  255. 

6.  Proceedings  in  Bankruptcy.  —  See  the  title 
Insolvency  and  Bankruptcy,  vol.  16,  p.  645. 
See  also  infra,  this  section,  IV.  4.  c.  Con- 
current Jurisdiction  of  Circuit  and  District 
Courts — Under  Bankruptcy  Act. 

Actions  By  and  Against  Trustees  in  Bankruptcy. 
—  See  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  p.  754. 

Suits  by  or  against  trustees  in  bankruptcy 
may  be  prosecuted  in  the  state  courts,  or,  where 
the  requisite  diversity  of  citizenship  exists,  in 
the  United  States  Circuit  Courts.  Cox  v.  Wall, 
99  Fed.  Rep.  54b  ;  Robinson  v.  White,  97  Fed. 
Rep.  33  ;  Heath  v.  Shaffer,  93  Fed.  Rep.  647 ; 
Rison  v.  Powell,  28  Ark.  427  ;  Radford  v.  Hor- 
nell,  81  Iowa  709;  Lyon  v.  Clark,  124  Mich. 
100;  French  v.  R.  P.  Smith,  etc.,  Co.,  81  Minn. 
341  ;  Peck  v.  Jenness,  16  N.  H.  516,  43  Am. 
Dec.  573  ;  Bindseil  v.  Cashion,  60  N.  J.  Eq. 
116;  Small  v.  Muller,  67  N.  Y.  App.  Div.  143; 
Jones  v.  Schermerhorn,  53  N.  Y.  App.  Div. 
494;  Nye  v.  Hart,  12  Ohio  Cir.  Dec.  419;  In  re 
Dunn,  11  Nat.  Bankr.  Reg.  270. 

When  the  State  Is  a  Partv,  —  See  infra,  this 
title,  Circuit  Courts  —  Jurisdiction  —  Original 
Jurisdiction  —  The  General  Statute  —  Betzveen 
Citizens  of  Different  States  —  State  as  Citi~ 
sen. 

8.  Concurrent  Jurirdictio-i.  —  Claflin  v.  House- 
man, 93  U.  S.  136,  in  which  case  the  court  said: 
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state  has  concurrent  jurisdiction,  a  party  sued  in  a  state  court  may  obtain  the 
transfer  of  the  cause  to  a  United  States  Circuit  Court,1  and  the  Supreme 
Court,  in  certain  cases,  may  revise  the  judgment  of  the  tribunal  of  last  resort 
of  a  state,3  but  in  all  other  respects  the  courts  of  the  United  States  and  of  the 
state  are  independent  of  one  another.3 

Court  First  Having  Jurisdiction  Holds  It.  —  When  a  state  court  and  a  court  of  the 
United  States  may  each  take  jurisdiction  of  a  matter,  the  tribunal  where 
jurisdiction  first  attaches  holds  it,  to  the  exclusion  of  the  other,  until  its  duty 
is  fully  performed  and  the  jurisdiction  involved  is  exhausted,  and  this  rule 
applies  alike  in  both  civil  and  criminal  cases.4  The  possession  of  the  res  vests 
the  court  which  has  first  acquired  jurisdiction  with  the  power  to  hear  and 
determine  all  controversies  relating  thereto,  and  for  the  time  being  disables 
other  courts  of  co-ordinate  jurisdiction  from  exercising  a  like  power.5 


"  Legal  or  equitable  rights,  acquired  under 
either  system  of  laws  (state  or  federal),  may 
be  enforced  in  any  court  of  either  sovereignty 
competent  to  hear  and  determine  such  kind  of 
rights  and  not  restrained  by  its  constitution  in 
the  exercise  of  such  jurisdiction.  Thus,  a  legal 
or  equitable  right  acquired  under  state  laws 
may  be  prosecuted  in  the  state  courts,  and  also, 
if  the  parties  reside  in  different  states,  in  the 
federal  courts.  So  rights,  whether  legal  or 
equitable,  acquired  under  the  laws  of  the  United 
States,  may  be  prosecuted  in  the  United  States 
courts,  or  in  the  state  courts,  competent  to  de- 
cide rights  of  the  like  character  and  class ;  sub- 
ject, however,  to  this  qualification,  that  where 
a  right  arises  under  a  law  of  the  United  States, 
Congress  may,  if  it  see  fit,  give  to  the  federal 
courts  exclusive  jurisdiction.  *  *  *  This 
jurisdiction  is  sometimes  exclusive  by  express 
enactment  and  sometimes  by  implication." 
See  also  Plaquemines  Fruit  Co.  v.  Henderson, 
170  U.  S.  516;  Blythe  v.  Hinckley,  180  U.  S. 
338;  Calhoun  v.  Lanaux,  127  U.  S.  639;  Rail- 
way Co.  v.  Whitton,  13  Wall.  (U.  S.)  288;  Ex 
p.  McNeil,  13  Wall.  (U.  S.)  236;  The  Moses 
Taylor  v.  Hammons,  4  Wall.  (U.  S.)  429;  Teal 
v.  Felton,  12  How.  (U.  S.)  292;  Martin  v. 
Hunter,  1  Wheat.  (U.  S.)  334;  Stearns  v.  U. 
S.,  2  Paine  (U.  S.)  300;  Ferris  v.  Coover,  11 
Cal.  185;  Witters  v.  Sowles,  61  Vt.  366. 

As  to  Concurrent  Jurisdiction  in  Admiralty  and 
Maritime  Cases,  by  the  adoption  of  state  laws 
by  Act  of  Congress,  see  Hobart  v.  Drogan,  10 
Pet.  (U.  S.)  120.  See  also  Leon  v.  Galceran, 
11  Wall.  (U.  S.)  187. 

1.  Removal  from  State  Court.  —  See  infra,  this 
title,  Circuit  Courts  —  Jurisdiction  —  On  Re- 
moval from  State  Courts. 

2.  Review  of  Case  from  State  Court  by  Supreme 
Court.  -•  See  infra,  this  title,  Supreme  Court  — 
Jurisdiction. 

3.  Independent  Tribunals  —  Taylor  v.  Carryl, 
20  How.  (U.  S.)  597.  See  also  Correll  v.  Hey- 
man,  111  U.  S.  182;  Supervisors  v.  Durant,  9 
Wall.  (U.  S.)  418;  Ableman  v.  Booth,  21  How. 
(U.  S.)  506 ;  McKim  v.  Voorhies,  7  Cranch 
(U.  S.)  279  ;  Gamewell  Fire  Alarm  Tel.  Co.  v. 
Mayor,  31  Fed.  Rep.  312;  Currie  v.  Lewiston, 
15  Fed.  Rep.  377;  Walker  v.  Flint,  7  Fed.  Rep. 
435  I  Chapin  v.  James,  11  R.  I.  87,  23  Am.  Rep. 
412. 

4.  Court  First  Takiisr  Jurisdiction.  —  Hark- 
rader  v.  Wadley,  172  U.  S.  164.  See  also  Tay- 
lor v.  Taintor,  16  Wall.  (U.  S.)  370;  Riggs  v. 
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Johnson  Co.,  6  Wall.  (U.  S.)  166;  Wallace  v. 
McConnell,  13  Pet.  (U.  S.)  151;  Smith  v.  Mc- 
Iver,  9  Wheat.  (U.  S.)  535  ;  Central  Trust  Co. 
v.  South  Atlantic,  etc.,  R.  Co.,  57  Fed.  Rep.  3  ; 
Terry  v.  Sharon,  36  Fed.  Rep.  337,  affirmed  131 
U.  S.  140;  In  re  James,  18  Fed.  Rep.  853; 
Parkes  v.  Aldridge,  8  Fed.  Rep.  220 ;  Union 
Mut.  L.  Ins.  Co.  v.  Univ.  of  Chicago,  6  Fed. 
Rep.  443  ;  Levi  v.  Columbia  L.  Ins.  Co.,  1  Fed. 
Rep.  206.  But  see  Buck  v.  Piedmont,  etc.,  L. 
Ins.  Co.,  4  Fed.  Rep.  849. 

And  such  jurisdiction  continues  until  the 
judgment  is  satisfied.  Fenwick  Hall  Co.  v.  Old 
Saybrook,  66  Fed.  Rep.  389.  See  Bates  v. 
Days,  17  Fed.  Rep.  167,  in  which  the  court  said 
that  on  attachments  issuing  from  the  federal 
and  state  courts,  the  sheriff  should  be  given  an 
opportunity  by  the  attaching  marshal  to  make 
a  proper  return,  and  that  the  court  would  ad- 
minister the  state  attachment  law  as  to  the 
priority  of  claims  as  between  resident  and  non- 
resident claimants. 

The  Practice  Is  Not  to  Dismiss  but  to  sus- 
pend the  further  action  in  the  second  suit  until 
the  first  suit  is  tried  and  determined.  Hughes 
v.  Green,  84  fed.  Rep.  835.  See  also  Gamble 
v.  City  of  San  Diego,  79  Fed.  Rep.  487. 

"  The  Pendency  of  a  Controversy  in  a  Suit  in  a 
State  or  Federal  Court  Is  No  Bar  to  a  suit  in  the 
other  court  involving  the  same  controversy,  and 
each  will  proceed,  in  its  own  course,  to  a  judg- 
ment establishing  the  right."  Ball  v.  Thomp- 
kins,  41  Fed.  Rep.  486.  See  also  Gordon  v.  Gil- 
ford, 99  U.  S.  168;  Stanton  v.  Embrey,  93  U. 
S.  548 ;  Chicago,  etc.,  R.  Co.  v.  St.  Joseph  Union 
Depot  Co.,  92  Fed.  Rep.  22 ;  Pierce  v.  Feagans, 
39  Fed.  Rep.  587  ;  Sharon  v.  Hill,  22  Fed.  Rep. 
28;  Washburn  Mfg.  Co.  v.  Scutt,  22  Fed.  Rep. 
710;  Weaver  v.  Field,  16  Fed.  Rep.  22. 

5.  Jurisdiction  of  Subject-matter  by  Posre~sion. 
—  Farmers'  Loan,  etc.,  Co.  v.  Lake  Street  R. 
Co.,  177  U.  S.  62.  See  also  Rio  Grande  R.  Co. 
v.  Gomila,  132  U.  S.  481  ;  Gumble  v.  Pitkin, 
124  U.  S.  154;  Heidritter  v.  Oil-Cloth  Co.,  112 
U.  S.  302;  Cosvell  v.  Heyman,  11 1  U.  S.  185; 
Krippendorf  v.  Hyde,  no  U.  S.  280;  Pike  v. 
Wassel,  94  U.  S.  714;  The  Lottawanna,  20 
Wall.  (U.  S.)  223;  Watson  v.  Jones,  13  Wall. 
(U.  S.)  718;  Buck  v.  Colbath,  3  Wall.  (U.  S.) 
341  ;  Freeman  v.  How,  24  How.  (U.  S.)  45s  ; 
Taylor  v.  Carryl,  20  How.  (U.  S.)  595  ;  Pulliam 
v.  Osborn,  17  How.  (U.  S.)  475;  Erwin  v. 
Lowry,  7  How.  (U.  S.)  181  ;  Prince  v.  Bartlett, 
8  Cranch  (U.  S.)  434!  Hale  v.  Bugg,  82  Fed. 
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In  General. 


UNITED  STATES  COURTS. 


Jurisdiction. 


To  Hold  This  Exclusive  Jurisdiction,  the  identity  of  the  parties  and  the  subject- 
matter  should  be  such  that  if  the  pending  case  had  already  been  disposed  of, 
it  could  be  pleaded  in  bar  as  a  former  adjudication.1  Whenever  the  litigation 
in  the  court  where  the  property  is  first  seized  has  ended,  or  the  possession  of 
such  court  or  its  officers  is  discharged,  then  other  courts  are  at  liberty  to  deal 
with  it  according  to  the  rights  of  the  parties  before  them,  whether  those  rights 
require  them  to  take  possession  of  the  property  or  not.3 

Interferencu  by  Court  of  Other  Jurisdiction.  —  When  the  jurisdiction  of  a  state  or 
federal  court  has  once  attached  it  cannot  be  taken  away  or  arrested  by  pro- 
ceedings in  the  other  court.3  Injunctions  cannot  be  issued  by  the  courts  of 
either  jurisdiction  to  stay  proceedings  in  the  other.* 


Rep.  33 ;  Southern  Bank,  etc.,  Co.  v.  Folsom, 
75  Fed.  Rep.  929;  Summers  v.  White,  71  Fed. 
Rep.  106;  Porter  v.  Davidson,  62  Fed.  Rep. 
626 ;  Farmers'  Loan,  etc.,  Co.  v.  San  Diego 
Street  Car  Co.,  49  Fed.  Rep.  188;  Pickett  v. 
Filer  Stowell  Co.,  40  Fed.  Rep.  313;  Tefft  v. 
Sternberg,  40  Fed.  Rep.  2;  Kohn  v.  Ryan,  31 
Fed.  Rep.  636  ;  Williams  v.  Morrison,  28  Fed. 
Rep.  872,;  Attleborough  Nat.  Bank  v.  North- 
western Mfg.,  etc.,  Co.,  28  Fed.  Rep.  113; 
Patterson  v.  Mater,  26  Fed.  Rep.  31  ;  Beckett 
v.  Sheriff  Harford  Co.,  21  Fed.  Rep.  32 ; 
Domestic  and  Foreign  Missionary  Soc.  v.  Hin- 
man,  13  Fed.  Rep.  161 ;  Walker  v.  Flint,  7  Fed. 
Rep.  435- 

Actual  Seizure  of  the  Property  was  held  to  be 
necessary  to  the  jurisdiction  of  the  court  in 
Chase  v.  Cannon,  47  Fed.  Rep.  574,  under  a 
state  statute  requiring  personal  property  cap- 
able of  manual  delivery  to  be  levied  on  by  the 
officer  taking  it  into  his  custody,  but  was  held 
not  necessary  in  Adams  v.  Mercantile  Trust  Co., 
66  Fed.  Rep.  621  ;  Wiliner  v.  Atlanta,  etc.,  R. 
Co.,  2  Woods  (U.  S.)  409. 

Actual  or  Constructive  Possession. —  In  re  Hall 
&  Stiison  Co.,  73  Fed.  Rep.  529. 

When  a  Suit  in  a  Federal  Court  Does  Not  Draw 
to  It  the  Question  of  Title  to  the  i.ttached  prop- 
erty, an  action  in  the  state  court  on  the  ques- 
tion of  title  does  not  disturb  the  possession  of 
the  federal  court.  Montgomery  v.  McDermott, 
87  Fed.  Rep.  376. 

Giving  a  Forthcoming  Bond  does  not  release 
the  property  from  the  levy.  Hagan  v.  Lucas, 
10  Pet.  (U.  S.)  404.  But  see  Southern  Bank 
&  Trust  Co.  v.  Folsom,  75  Fed.  Rep.  929. 

If  the  Bond  Is  Not  a  Forthcoming  Bond,  but  a 
bond  to  pay  whatever  judgment  should  be  ren- 
dered, the  property  ceases  to  be  in  custodia 
legis.    Shields  v.  Coleman,  157  U.  S.  183. 

1.  Identity  of  Parties  and  Subject-matter.  — 
Watson  v.  Jones,  13  Wall.  (U.  S.)  715;  Chi- 
cago, etc.,  R.  Co.  v.  St.  Joseph  Union  Depot 
Co.,  92  Fed.  Rep.  22 ;  Boston,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  12  R.  I.  220;  and  Buck 
v.  Colbath,  3  Wall.  (U.  S.)  345,  in  which  case 
the  court  said :  "  It  is  not  true  that  a  court, 
having  obtained  jurisdiction  of  a  subject-mat- 
ter of  a  suit,  and  of  parties  before  it,  thereby 
excludes  all  other  courts  from  the  right  to 
adjudicate  upon  other  matters  having  a  very 
close  connection  with  those  before  the  first 
court,  and,  in  some  instances,  requiring  the  de- 
cision of  the  same  questions  exactly.  In  ex- 
amining into  the  exclusive  character  of  the 
jurisdiction  of  such  cases,  we  must  have  regard 
to  the  nature  of  the  remedies,  the  character  of 


the  relief  sought,  and  the  identity  of  the  parties 
in  the  different  suits." 

2.  Jurisdiction  of  First  Court  Ended. —  Moran 
v.  Sturges,  154  U.  S.  279.  See  also  Buck  v. 
Colbath,  3  Wall.  (U.  S.)  342. 

3.  No  Interference  ly  the  Other  Court. — In  re 
Chetwood,  165  U.  S.  460.  See  also  In  re  Swan, 
150  U.  S.  637;  Leadville  Coal  Co.  v.  McCreery, 
14:  U.  S.  476;  Stout  v.  Lye,  103  U.  S.  68; 
Ludlow  v.  Ramsey,  11  Wall.  (U.  S.)  590;  Amy 
v.  Supervisors,  11  Wall.  (U.  S.)  138;  Super- 
visors v.  Durant,  9  Wall.  (U.  S.)  418;  Adelmar. 
v.  Booth,  21  How.  (U.  S.)  516;  Taylor  v. 
Carryl,  20  How.  (U.  S.)  597 ;  Orton  v.  Smith, 
18  How.  (U.  S.)  266;  Peck  v.  Jenness,  7  How. 
(U.  S.)  624;  Shelton  v.  Tiffin,  6  How.  (U.  S.) 
188;  McClung  v.  Silliman,  6  Wheat.  (U.  S.) 
604;  McClung  v.  Silliman,  2  Wheat.  (U.  S.) 
370;  Reinach  v.  Atlantic,  etc.,  R.  Co.,  58  Fed. 
Rep.  33 ;  Central  Trust  Co.  v.  South  Atlantic, 
etc.,  R.  Co.,  57  Fed.  Rep.  3;  In  re  Langford,  57 
Fed.  Rep.  570 ;  Cole  v.  Oil  Well  Supply  Co., 
57  Fed.  Rep.  534;  Central  Nat.  Bank  v.  Hazard, 
49  Fed.  Rep.  293;  Melvin  v.  Robinson,  31  Fed. 
Rep.  634;  Walker  v.  Flint,  7  Fed.  Rep.  43s; 
Parks  v.  Wilcox,  6  Colo.  489. 

Funds  Attached  under  process  from  one  court 
are  not  subject  to  the  control  or  process  of  the 
other  court.  Alabama  Gold  L.  Ins.  Co.  v.  Gir- 
ardy,  9  Fed.  Rep.  142. 

4.  Injunctions  from  State  Courts  to  Federal 
Courts.  —  Moran  v.  Sturges,  154  U.  S.  267. 
See  also  Farmers'  L.  &  T.  Co.  v.  Lake  St.,  etc., 
R.  Co.,  177  U.  S.  61;  Central  Nat.  Bank  v. 
Stevens,  169  U.  S.  461  ;  U.  S.  v.  Council  of 
Keokuk,  6  Wall.  (U.  S.)  517;  Weber  v.  Lee  Co., 
6  Wall.  (U.  S.)  213  ;  Riggs  v.  Johnson  Co.,  6 
Wall.  (U.  S.)  195 ;  McKim  v.  Voorhies,  7 
Cranch  (U.  S.)  281  ;  Central  Trust  Co.  v. 
Grantham,  83  Fed.  Rep.  544 ;  Holt  County  v. 
National  L.  Ins.  Co.,  80  Fed.  Rep.  686;  U.  S. 
v.  King,  74  Fed.  Rep.  493 ;  Central  Nat.  Bank 
v.  Hazard   49  Fed.  Rep.  293. 

Injunctions  from  Federal  Courts  to  State  Courts. 
—  The  statute  provides  that  "  the  writ  of  in- 
junction shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any  court  of 
a  state,  except  in  cases  where  such  injunction 
may  be  authorized  by  any  law  relating  to  pro- 
ceedings in  bankruptcy."  Rev.  Stat.  U.  S.,  § 
720.  See  Harkrader  v.  Wadley,  17  U.  S.  148, 
164;  In  re  Chetwood,  165  U.  S.  443;  Moran  v. 
Sturges,  154  U.  S.  256;  In  re  Sawyer,  124  U. 
S.  219;  Heidritter  v.  Elizabeth  Oil-Cloth  Co., 
112  U.  S.  294;  Covell  v.  Heyman,  11 1  U.  S. 
176;  In  re  Sawyer,  124  U.  S.  219;  Ex  p. 
Schwab,  98  U.  S.  241 ;  Dial  v.  Reynolds,  96  U. 
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UNITED  STATES  COURTS. 


Jurisdiction. 


d.  At  Law  and  in  Equity  — (i)  In  General.  —  The  Constitution  of  the 
United  States  provides  that  the  judicial  power  shall  extend  to  all  cases  "  in 
law  and  equity."  1  Thus  the  courts  of  the  United  States  have  jurisdiction 
at  common  law  and  in  chancery;  and  wherever  such  jurisdiction  may  be 
appropriately  exercised,  there  being  no  objection  to  the  citizenship  of  the 
parties,  the  courts  of  the  United  States  have  jurisdiction.3 

There  Is  a  General  Common  Law  existing  throughout  the  United  States,  not  as  a 
body  of  law  distinct  from  the  common  law  enforced  in  the  states,  but  as  con- 
taining the  general  rules  and  principles  by  which  all  transactions  are  controlled, 
except  so  far  as  those  rules  and  principles  are  set  aside  by  express  statute.3 

There  Are  No  Common-law  Offenses  against  the  United  States.  It  is  necessary 
that  a  sufficient  statutory  authority  should  exist  for  declaring  an  act  or  omis- 
sion a  criminal  offense;4  but  when  Congress  adopts  or  creates  common-law 
offenses,  the  courts  may  properly  look  to  that  body  of  jurisprudence  for  the 
true  meaning  and  definition  of  such  crimes,  if  they  are  not  clearly  defined  in 
the  act  creating  them,5  or  unless  the  application  of  the  common-law  definition 
would  defeat  the  evident  purpose  of  the  statute.6 

The  Equity  Jurisdiction  of  the  courts  of  the  United  States  is  derived  from  the 
Constitution  and  laws  of  the  United  States.7  Those  courts  cannot  exercise 
any  equity  powers  except  those  conferred  by  acts  of  Congress  and  those 
judicial  powers  which  the  high  court  of  chancery  in  England,  acting  under  its 
judicial  capacity  as  a  court  of  equity,  possessed  and  exercised  at  the  time  of 


S.  340;  Haines  v.  Carpenter,  91  U.  S.  257; 
Riggs  v.  Johnson  Co.,  6  Wall.  (U.  S.)  166; 
Chittenden  v.  Brewster,  2  Wall.  (U.  S.)  191  ; 
Freeman  v.  Howe,  24  How.  (U.  S.)  450;  Tay- 
lor v.  Carryl,  20  How.  (U.  S.)  583;  Orton  v. 
Smith,  18  How.  (U.  S.)  263;  Wiswall  v.  Samp- 
son, 14  How.  (U.  S.)  52 ;  Peck  v.  Jenness,  7 
How.  (U.  S.)  612;  Wallace  v.  McConnell,  13 
Pet.  (U.  S.)  136;  Diggs  v.  Wolcott,  4  Cranch 
(U.  S.)  179;  Starr  v.  Chicago,  etc.,  R.  Co.,  110 
Fed.  Rep.  6;  Lanning  v.  Osborn,  79  Fed.  Rep. 
662  ;  Rhodes,  etc.,  Mfg.  Co.  v.  New  Hampshire, 
70  Fed.  Rep.  721  ;  Foster  v.  Abingdon  Bank,  68 
Fed.  Rep.  726 ;  Fenwick  Hall  Co.  v.  Old  Say- 
brook,  66  Fed.  Rep.  389;  Wadley  v.  Blount,  65 
Fed.  Rep.  676  ;  Clark  v.  Five  Hundred  and  Five 
Thousand  Feet  Lumber,  65  Fed.  Rep.  236; 
Whitney  v.  Wilder,  54  Fed.  Rep.  555;  Sharon 
v.  Terry,  36  Fed.  Rep.  337 ;  Owens  v.  Ohio 
Cent  R.  Co.,  20  Fed.  Rep.  10  ;  Domestic,  etc., 
Missionary  Soc.  v.  Hinman,  13  Fed.  Rep.  161  ; 
Union  Mut.  L.  Ins.  Co.  v.  Chicago  University, 
6  Fed.  Rep.  43  ;  Campbell's  Case,  1  Abb.  (U. 
S.)  185,  4  Fed.  Cas.  No.  2,349;  Fisk  v.  Union 
Pac.  R.  Co.,  10  Blatchf.  (U.  S.)  518,  9  Fed. 
Cas.  No.  4,83c  ;  Union  Trust  Co.  v.  Rockford, 
etc.,  R.  Co.,  6  Biss.  (U.  S.)  197,  24  Fed.  Cas. 
No.  14,401  ;  Louisiana  State  Lottery  Co.  v. 
Fitzpatrick,  3  Woods  (U.  S.)  222,  15  Fed.  Cas. 
No.  8,541  ;  Gates  v.  Bucki,  12  U.  S.  App.  60. 

Before  Suits  Have  Actually  Been  Beernn  in  the 
state  court,  in  cases  in  which,  by  reason  of  the 
subject-matter  or  of  the  citizenship  of  the 
parties,  the  United  States  courts  have  jurisdic- 
tion, the  federal  courts  may  issue  injunctions 
to  prevent  the  institution  of  a  multiplicity  of 
suits,  or  of  any  suit.  Texas,  etc.,  R.  Co.  v. 
Kuteman,  54  Fed.  Rep.  552. 

Fraudulent  Judgments.  —  Sitting  as  a  court  of 
equity,  a  federal  court  may  enjoin  a  judgment 
at  law  obtained  by  fraud  in  a  state  court. 
Marshal  v.  Holmes,  141  U.  S.  589;  Johnson  v. 
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Waters,  1 1 1  U.  S.  640 ;  Barrow  v.  Hunton,  99 
V.  S.  80 ;  National  Surety  Co.  v.  Humboldt 
State  Bank,  120  Fed.  Rep.  600;  Terre  Haute, 
etc.,  R.  Co.  v.  Peoria,  etc.,  R.  Co.,  82  Fed.  Rep. 
945;  Linton  v.  Mosgrove,  14  Fed.  Rep.  543. 

1.  At  Law  and  in  Equity.  —  Const.  U.  S.,  art. 
III.,  §  2. 

2.  Fitch  v.  Creighton,  24  How.  (U.  S.)  162. 

3.  Western  Union  Tel.  Co.  v.  Pall  Pub.  Co., 
181  U.  S.  103.  See  also  Murray  v.  Chicago, 
etc.,  R.  Co.,  62  Fed.  Rep.  24 ;  Mathewson  p. 
Phcenix  Iron  Foundry  Co.,  20  Fed.  Rep.  281. 

4.  No  Common-law  Offenses.  —  U.  S.  v.  Eaton, 
144  U.  S.  687.  See  also  Pettibone  v.  U.  S.,  148 
U.  S.  197;  U.  S.  v.  Britton,  I08  U.  S.  199;  U. 
S.  v.  Hall,  98  U.  S.  345;  U.  S.  v.  Worral.  2 
Dall.  (U.  S.)  384;  U.  S.  v.  Hudson,  7  Cranch 
(U.  S.)  32;  U.  S.  v.  Coolidge,  1  Wheat.  (U.  S.) 
415  ;  Peters  v.  U.  S.,  94  Fed.  Rep.  199;  Swift  v. 
Railroad  Co.,  64  Fed.  Rep.  59  ;  Green  v.  Rogers, 
56  Fed.  Rep.  220;  Oregon  City  Transp.  Co.  v. 
Columbia  Street  Bridge  Co.,  53  Fed^  Rep.  549  : 
U.  S.  v.  Lewis,  36  Fed.  Rep.  449 ;  U.  S.  v. 
Walsh,  5  Dill.  (U.  S.)  60,  28  Fed.  Cas.  No. 
16,636;  U.  S.  v.  Martin,  4  Cliff.  (U.  S.)  156. 
26  Fed.  Cas.  No.  15,728;  U.  S.  v.  Lancaster,  2 
McLean  (U.  S.)  431  ;  Ross  v.  Georgia,  55  Ga. 
192,  21  American  Rep.  278. 

See  also  infra,  this  title,  Circuit  Courts  — 
Jurisdiction  —  Concurrent  Jurisdiction  of  Cir- 
cuit and  District  Courts  —  Crimes  and  Offenses. 

5.  Common-law  Definition  of  Offenses.  —  In  re 
Greene,  52  Fed.  Rep.  in.  See  also  U.  S.  v. 
Outerbridge,  5  Sawy.  (U.  S.  )  620 ;  U.  S.  v. 
Armstrong,  2  Curt.  (U.  S.)  446;  U.  S.  v.  Nor- 
ris,  1  Cranch  (C.  C.)  411;  U.  S.  v.  Lewis, 
in  Fed.  Rep.  630;  U.  S.  v.  King,  34  Fed.  Rep. 
302  :  U.  S.  v.  Coppersmith,  4  Fed.  Rep.  198. 

6.  U.  S.  v.  Stone,  8  Fed.  Rep.  243. 

7.  Equity  Jurisdiction.  —  Looman  v.  Clarke,  2 
McLean  f  U.  S.)  568 ;  Noonan  v.  Lee,  2  Black 
(U.  S.)  509- 
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the  formation  of  the  Constitution  of  the  United  States.1  State  legislation 
cannot  affect  the  equity  jurisdiction  of  the  United  States  courts,  but  the 
states  may  create  equitable  rights  which  those  courts  will  enforce  where  there 
is  jurisdiction  of  the  parties  and  of  the  subject-matter.2  This  is  not  an 
enlargement  of  the  jurisdictional  powers  of  those  courts,  but  it  is  the  appli- 
cation of  their  ordinary  chancery  powers  to  the  enforcement  of  a  new  right.3 
(2)  Adequate  Remedy  at  Law.  —  The  Revised  Statutes  provide  that  "  suits 
in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  a  plain,  adequate,  and  complete  remedy  may  be  had  at.  law."  4 
This  statute  is  declaratory  of  the  rule  obtaining  and  controlling  in  equity 
proceedings  from  the  earliest  period  in  England  and  in  the  United  States,3 
and  whenever,  respecting  any  right  violated,  a  court  of  law  is  competent  to 
render  a  judgment  affording  a  plain,  adequate,  and  complete  remedy,  the 
party  aggrieved  must  seek  his  remedy  in  such  court,  as  well  because  of 
the  constitutional  right  to  a  trial  by  jury  as  because  of  the  prohibition  of  the 
statute.6  The  adequacy  of  the  remedy  at  law  which  is  the  test  of  equitable 
jurisdiction  is  that  which  existed  when  the  original  Judiciary  Act  of  Congress 
of  1789  was  adopted,  unless  changed  by  statute,7  and  does  not  refer  to  reme- 
dies which  might  be  thereafter  given  by  the  statutes  of  the  states  in  their 
own  courts.8 


1.  Fontain  v.  Ravenal,  17  How.  (U.  S.)  384. 
See  also  Mississippi  Mills  v.  Colin,  150  U.  S. 
202;  Scott  v.  Neely,  140  U.  S.  106;  McConihay 
v.  Wright,  121  U.  S.  206;  Van  Norden 
v.  Norton,  99  U.  S.  380 ;  Penn  v.  Wheel- 
ing, etc.,  Bridge  Co.,  18  How.  (U.  S.)  462; 
Penn  v.  Wheeling,  etc.,  Bridge  Co.,  13  How. 
(U.  S.)  518;  Payne  v.  Hook,  7  Wall.  (U*.  S.) 
430;  U.  S.  v.  Howland,  4  Wheat.  (U.  S.)  108, 
115;  Robinson  v.  Campbell,  3  Wheat.  (U.  S.) 
212;  Loring  v.  Marsh,  2  Cliff.  (U.  S.)  469; 
Alger  v.  Anderson,  92  Fed.  Rep.  700  ;  Northern 
Pac.  R.  Co.  v.  Amacker,  (C.  C.  A.)  49  Fed. 
Rep.  529,  affirming  46  Fed.  Rep.  233  ;  Hull  v. 
Dills,  19  Fed.  Rep.  657;  Harrison  v.  Rowan,  4 
Wash.  (U.  S.)  202,  11  Fed.  Cas.  No.  6,143; 
Bean  v.  Smith,  2  Mason  (U.  S.)  252,  2  Fed. 
Cas.  No.  1,174;  Pierpont  v.  Fowle,  2  Woodb.  & 
M.  (U.  S.)  23,  19  Fed.  Cas.  No.  11,152;  Baker 
v.  Biddle,  Baldw.  (U.  S.)  394,  2  Fed.  Cas.  No. 
764;  Meade  v.  Beale,  Taney's  Dec.  (U.  S.)  339. 

2.  State  Legislation.  —  Smith  v.  Railroad  Co., 
99  U.  S.  401.  See  also  Holland  v.  Challen,  110 
U.  S.  21  ;  Fitch  v.  Creighton,  24  How.  (U.  S.) 
159;  Broderick's  Will,  21  Wall.  (U.  S.)  503; 
Clark  v.  Smith,  13  Pet.  (U.  S.)  195;  Ex  p. 
Biddle,  2  Mason  (U.  S.)  472;  Goshorn  v.  Alex- 
ander, 2  Bond  (U.  S.)  158;  Fetchheimer  v. 
Baum,  37  Fed.  Rep.  167;  Bernheim  v.  Birn- 
baum,  30  Fed.  Rep.  885  ;  Jaffrey  v.  Brown,  29 
Fed.  Rep.  476. 

See  supra,  this  section,  Jurisdiction  — -  In 
General,  paragraph  State  Legislation ;  and 
infra,  this  division,  Effects  of  State  Statutes. 

3.  Ex  p.  McNiel,  13  Wall.  (U.  S.)  243;  Lor- 
man  v.  Clarke,  2  McLean  (U.  S.)  568. 

4.  Adequate  Remedy  at  Law.  —  Rev.  Stat.  U. 
S.,  §  723- 

5.  Declaratory  of  Old  Equity  Rule. —  Scott  v. 
Neely,  140  U.  S.  110;  Whitehead  v.  Shattuck, 
138  U.  S.  150;  N.  Y.  Guaranty,  etc.,  Co.  v. 
Memphis  Water  Co.,  107  U.  S.  214;  Lewis  v. 
Cocks,  23  Wall.  (U.  S.)  466;  Bunce  v.  Gal- 
lagher, 5  Blatchf.  (U.  S.)  481  ;  Boyce  v. 
Grundy,  3  Pet.  (U.  S.)  214;  Cox  v.  Wall.  99 
Fed.  Rep.  549 ;  Payne  v.  Kansas,  etc.,  R.  Co., 
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46  Fed.  Rep.  546;  Dow  v.  Berry,  18  Fed.  Rep. 
125;  Gindrat  v.  Dane,  4  Cliff.  (U.  S.)  260,  10 
Fed.  Cas.  No.  5,455 ;  Harrison  v.  Rowan,  4 
Wash.  (U.  S.)  202,  11  Fed.  Cas.  No.  6,143; 
Bean  v.  Smith,  2  Mason  (U.  S.)  252,  2  Fed. 
Cas.  No.  1,174;  Baker  v.  Biddle,  Baldw.  (U. 
S.)  394,  2  Fed.  Cas.  No.  764. 

6.  Preservation  of  Right  to  Trial  by  Jury.  — 
Scott  v.  Neely,  140  U.  S.  106;  Buzard  v. 
Houston,  119  U.  S.  351;  Fussell  v.  Gregg,  113 
U.  S.  550;  Killian  v.  Ebbinghaus,  no  U.  S. 
568;  Lewis  v.  Cocks,  23  Wall.  (U.  S.)  466; 
Hipp  v.  Babin,  19  How.  (U.  S.)  271  ;  Phcenix 
Mut.  L.  Ins.  Co.  v.  Bailey,  13  Wall.  (U.  S.) 
621;  Morgan  v.  Beloit,  7  Wall.  (U.  S.)  613; 
Smith  v.  American  Nat.  Bank,  (C.  C.  A.)  89 
Fed.  Rep.  832  ;  In  re  Foley,  76  Fed.  Rep.  390  ; 
Gordan  v.  Jackson,  72  Fed.  Rep.  89  ;  Northern 
Pac.  R.  Co.  v.  Amacker,  (C.  C.  A.)  49  Fed. 
Rep.  529,  affirming  46  Fed.  Rep.  233  ;  Yeatman 
v.  Bradford,  44  Fed.  Rep.  536 ;  Whitehead  v. 
Entwhistle,  27  Fed.  Rep.  779  ;  Gray  v.  Beck,  6 
Fed.  Rep.  595;  Sill  v.  Solberg,  6  I*ed.  Rep.  469. 

7.  Remedies  as  at  Common  Law  and  under 
Federal  Statutes.  —  McConihay  v.  Wright,  121 
U.  S.  201  ;  Pokegama  Sugar  Pine  Lumber  Co. 
v.  Klamath  R.  Lumber,  etc.,  Co.,  96  Fed.  Rep. 
55 ;  Missouri,  etc.,  R.  Co.  v.  Elliott,  56  Fed. 
Rep.  772. 

8.  Not  Refer  to  State  Statutory  Remedies.  — 

Smyth  v.  Ames,  169  U.  S.  516;  Whitehead  v. 
Shattuck,  138  U.  S.  150;  Holland  v.  Challen, 
no  U.  S.  15;  Boyle  v.  Zacharie,  6  Pet.  (U.  S.) 
658;  Peck  v.  Ayers,  etc.,  Tie  Co.,  116  Fed.  Rep. 
275 ;  Adoue  v.  Strahan,  97  Fed.  Rep.  691 ; 
Pokegama  Sugar  Pine  Lumber  Co.  v.  Klamath 
R.  Lumber,  etc.,  Co.,  96  Fed.  Rep.  55  ;  David- 
son v.  Calkins,  92  Fed.  Rep.  230 ;  Gordan  v. 
Jackson,  72  Fed.  Rep.  89  ;  Missouri,  etc.,  R.  Co. 
v.  Elliot,  56  Fed.  Rep.  722 ;  Smythe  v.  Henry, 
41  Fed.  Rep.  715  ;  Whitehead  v.  Entwhistle,  27 
Fed.  Rep.  778 ;  Mandeville  v.  Cookenderfer,  3 
Cranch  (C.  C.)  257,  16  Fed.  Cas.  No.  9,009; 
Gordon  v.  Hobart,  2  Sumn.  (U.  S.)  401.  10 
Fed.  Cas.  No.  5,609;  Cropper  v.  Coburn,  2  Curt. 
(U.  S.)  465,  6  Fed.  Cas.  No.  3,416  ;  Adams  v. 
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The  Remedy  at  Law,  to  Be  Plain,  Adequate,  and  Complete,  and  to  defeat  the  jurisdiction 
on  the  equity  side  of  the  court,  must  be  as  practical  and  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as  the  remedy  in  equity,1  but  where 
the  concurrent  jurisdiction  of  the  court  of  equity  has  been  long  and  fully 
established,  and  often  exercised,  the  rule  does  not  apply.2 

It  19  a  jurisdictional  Objection  in  an  equity  suit  that  there  is  a  complete  remedy 
at  law,  and  the  objection  may  be  enforced  by  the  court,  sua  sponte,  though 
not  raised  by  the  pleadings  nor  suggested  by  counsel.3  Ordinarily,  where  it 
is  competent  for  the  court  to  grant  the  relief  sought,  and  it  has  jurisdiction 


Douglass  County,  McCahon  (Kan.)  235,  1  Fed. 
Cas.  No.  52.  And  see  the  next  following  sub- 
division (3)  Effect  of  State  Statutes. 

Substantially  Consistent  with  Equity  Modes  of 
Proceeding.  —  "  The  state  legislatures  certainly 
have  no  authority  to  prescribe  the  forms  and 
modes  of  proceeding  in  the  courts  of  the  United 
States  ;  but  having  created  a  right,  and  at  the 
same  time  prescribed  the  remedy  to  enforce  it, 
if  the  remedy  prescribed  is  substantially  con- 
sistent with  the  ordinary  modes  of  proceeding 
on  the  chancery  side  of  the  federal  courts,  no 
reason  exists  why  it  should  not  be  pursued  in 
the  same  form  as  it  is  in  the  state  courts ;  on 
the  contrary,  propriety  and  convenience  suggest 
that  the  practice  should  not  materially  differ 
where  titles  to  land  are  the  subjects  of  inves- 
tigation. And  such  is  the  constant  course  of 
the  federal  courts."  Clark  v.  Smith,  13  Pet. 
(U.  S.)  203. 

"  Consistently  with  This  Construction,  It  May 
Be  Admitted  that  where  by  the  statutes  of  a  state 
a  title  which  would  otherwise  be  deemed  merely 
equitable  is  recognized  as  a  legal  title,  or  a  title 
which  would  be  good  at  law,  is  under  circum- 
stances of  an  equitable  nature  declared  by  such 
statutes  to  be  void ;  the  rights  of  the  parties 
in  such  a  case  may  be  as  fully  considered  in  a 
suit  at  law  in  the  courts  of  the  United  States 
as  they  would  be  in  any  state  court."  Robinson 
v.  Campbell,  3  Wheat.  (U.  S.)  212. 

Where  a  State  Statute  Does  Not  Infringe  on  the 
Eight  to  a  Trial  by  Jury  at  common  law,  in 
granting  to  litigants  in  its  courts  an  equitable 
remedy,  courts  of  the  United  States  sitting  in 
the  state  as  courts  of  equity  may  grant  the 
same  statutory  relief  as  that  afforded  in  the 
state  tribunals.  Grether  v.  Wright,  75  Fed. 
Rep.  749. 

"  This  Court  Will  Administer  the  Remedies 
Given  by  Local  Statutes  where  it  can  be  done 
without  violation  of  the  principles  it  is  accus- 
tomed to  regard  in  the  exercise  of  its  juris- 
diction." Grand  Rapids,  etc.,  R.  Co.  v.  Spar- 
row, 36  Fed.  Rep.  211. 

1,  Sufficiency  of  the  Legal  Remedy.  — Tyler  v. 
Savage,  143  U.  S.  79;  Whitehead  v.  Shattuck. 
138  U.  S.  isi;  Holland  v.  Challen,  no  U.  S. 
15;  Van  Wyck  v.  Knevals,  106  U.  S.  360; 
Barber  v.  Barber,  21  How.  (U.  S.)  591  ;  Oel- 
richs  v.  Spain,  15  Wall.  (U.  S.)  211;  Phoenix 
Mut.  L.  Ins.  Co.  v.  Bailey,  13  Wall.  (U.  S.) 
616;  Payne  v.  Hook,  7  Wall.  (U.  S.)  430; 
Watson  v.  Sutherland,  5  Wall.  (U.  S.)  74; 
Bnyce  v.  Grundy,  3  Pet.  (U.  S.)  215  ;  Parker  v. 

nipiseogee  Lake  Cotton,  etc.,  Co.,  2  Black 
(U.  S.)  ;  Cox  v.  Wall,  gq  Fed.  Rep.  548; 
U.  S.  Life  Ins.  Co.  v.  Cable,  (C.  C.  A.)  98  Fed. 
Rep.  767  ;  Pokeg-ama  Sugar  Pine  Lumber  Co. 
v.  Klamath  R.  Lumber,  etc.,  Co.,  96  Fed.  Rep. 


55;  Smith  v.  American  Nat.  Bank,  (C.  C.  A.) 
89  Fed.  Rep.  840 ;  Kentucky  Bank  v.  Stone, 
88  Fed.  Rep.  383;  Foltz  v.  St.  Louis,  etc.,  R. 
Co.,  60  Fed.  Rep.  316;  Southern  Pac.  R.  Co.  v. 
Goodrich,  57  Fed.  Rep.  882;  Spokane  Mill  Co. 
v.  Post,  50  Fed.  Rep.  432;  Preteca  v.  Maxwell 
Land  Grant  Co.,  (C.  C.  A.)  50  Fed.  Rep.  674; 
Fechheimer  v.  Baum,  37  Fed.  Rep.  175;  Ozark 
Land  Co.  v.  Leonard,  20  Fed.  Rep.  883  ;  Dow 
v.  Berry,  18  Fed.  Rep.  125;  Bunce  v.  Gallagher, 
5  Blatchf.  (U.  S.)  481,  5  Fed.  Cas.  No.  2,133; 
Harding  v.  Wheaton,  2  Mason  (U.  S.)  378,  n 
Fed.  Cas.  No.  6,051  ;  Hunt  v.  Danforth,  2  Curt. 
(U.  S.)  592,  12  Fed.  Cas.  No.  6,887;  Crane  v. 
McCoy,  1  Bond  (U.  S.)  422,  6  Fed.  Cas.  No. 
3,354- 

If  the  Remedy  at  Law  Is  Adequate  in  Theory, 
it  deprives  equity  of  jurisdiction,  although 
practically  it  may  be  inadequate  to  secure  the 
collection  of  the  claim  sued  on.  Safe  Deposit, 
etc.,  Co.  v.  Anniston,  96  Fed.  Rep.  663,  citing 
Thompson  v.  Allen  Co.,  115  U.  S.  554,  in  which 
the  court  said :  "  By  inadequacy  of  the  remedy 
at  law  is  here  meant,  not  that  it  fails  to  produce 
the  money  —  that  is  a  very  usual  result  in  the 
use  of  all  remedies  —  but  that  in  its  nature  or 
character  it  is  not  fitted  or  adapteu  to  the  end 
in  view."  See  also  Rees  v.  Watertown,  19 
Wall.  (U.  S.)  107. 

2.  Concurrent  Jurisdiction.  —  Smythe  v.  Henry, 
41  Fed.  Rep.  715.  See  also  Wehrman  v.  Conk- 
lin,  155  U.  S.  314;  Boyce  v.  Grundy,  3  Pet. 
(U.  S.)  215;  Pittsburgh,  etc.,  R.  Co.  v.  Keokuk, 
etc.,  Bridge  Co.,  68  Fed.  Rep.  19;  Spring  v. 
Domestic  Sewing-Mach.  Co.,  13  Fed.  Rep.  449; 
Harrison  v.  Rowan,  4  Wash.  (U.  S.)  202,  n 
Fed.  Cas.  No.  6,143  ;  Bean  v.  Smith,  2  Mason 
(U.  S.)  252,  2  Fed.  Cas.  No.  1,174;  Goodenow 
v.  Milliken,  Hask.  (U.  S.)  348,  10  Fed.  Cas. 
No.  5,535.  But  see  Baker  v.  Biddle,  Baldw. 
(U.  S.)  394,  2  Fed.  Cas.  No.  764. 

3.  Jurisdictional  Objection. —  Oelrichs  v.  Spain, 
15  Wall.  (U.  S.)  228.  See  also  Allen  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  662;  Root  v. 
Lake  Shore,  etc.,  R.  Co.,  105  U.  S.  189  ;  Ex  p. 
Smith,  94  U.  S.  456  ;  Sullivan  v.  Portland,  etc., 
R.  Co.,  94  U.  S.  806 ;  Lewis  v.  Cocks,  23  Wall. 
(U.  S.)  466;  Hipp  v.  Babin.  19  How.  CU.  S.) 
271;  Morgan  v.  Beloit,  7  Wall.  (U.  S.)  613; 
Parker  v.  Winnipiseogee  Lake  Cotton,  etc.,  Co., 
2  Black.  (U.  S.)  545  ;  Graves  v.  Boston  Marine 
Ins.  Co.,  2  Cranch  (U.  S.)  419;  Erskine  v. 
Forest  Oil  Co.,  80  Fed.  Rep.  583  ;  Hoey  v.  Cole- 
man, 46  Fed.  Rep.  221  ;  White  v.  Boyce,  21 
Fed.  Rep.  232 ;  Spring  v.  Domestic  Sewing- 
Mach.  Co.,  13  Fed.  Rep.  448;  Dumont  v.  Fry, 
12  Fed.  Rep.  21  ;  Berry  v.  Ginaca,  5  Fed.  Rep. 
475  ;  Baker  v.  Biddle,  Baldw.  ( U.  S.)  304.  But 
see  Cecil  Nat.  Bank  v.  Thurber,  (C.  C.  A.)  59 
Fed.  Rep.  917. 
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of  the  subject-matter,  the  objection  of  the  adequacy  of  the  remedy  at  law 
should  be  taken  at  the  earliest  opportunity  and  before  the  defendant  enters 
upon  a  full  defense,1  but  if,  even  in  an  appellate  court,  the  court,  in  looking 
at  the  proofs,  finds  none  of  the  matters  which  would  make  a  proper  case  for 
equity,  it  would  be  the  duty  of  the  court  to  recognize  the  fact  and  give  it 
effect,  though  not  raised  by  pleadings  nor  suggested  by  counsel.* 

(3)  Effect  of  State  Statutes.  —  Equity  jurisdiction  of  the  courts  of  the 
United  States,  under  the  national  Constitution  and  laws,  is  uniform  through- 
out the  Union,  and  cannot  be  limited  in  its  extent  or  controlled  in  its  exercise 
by  the  laws  of  the  various  states,3  and  legal  and  equitable  claims  cannot  be 
blended  together  in  one  suit  in  the  courts  of  the  United  States,  as  provided 
for  by  a  state  code  of  procedure,  nor  are  equitable  defenses  to  actions  at  law 
permitted.4  If  a  defendant  have  equitable  grounds  of  defense  he  must  seek 
to  enforce  them  by  a  separate  suit  in  equity.5 

5.  State  Laws  as  Rules  of  Decision.  —  The  subject  of  the  state  laws  as  rules 
of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States  has 
been  exhaustively  treated  elsewhere.6 

6.  Limitations.  —  The  subject  of  limitation  of  actions  in  the  United  States 
courts  has  been  treated  in  another  part  of  this  work.7 

Suits  for  Penalties  and  Forfeitures  are  governed  by  a  special  statute,  and  such 
suits  must  be  commenced  within  five  years  from  the  time  when  the  penalty 
or  forfeiture  accrued.8    The  statute  includes  fines,  penalties,  and  forfeitures 


L  Allen  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  662.  See  also  Tyler  v.  Savage,  143  U.  S. 
79;  Schoolfield  v.  Rhodes,  82  Fed.  Rep.  157; 
Preteca  v.  Maxwell  Land  Grant  Co.,  50  Fed. 
Rep.  674,  citing  Lewis  v.  Cocks,  23  Wall.  (U. 
S.)  466;  Oelrichs  v.  Spain,  15  Wall.  ( U.  J 
211.  The  court,  in  Reynes  v.  Dumont,  130 
U.  S.  39s,  said  :  "  The  doctrine  of  these  and 
similar  cases  is  that  the  court,  for  its  own 
protection,  may  prevent  matters  purely  cog- 
nizable at  law  from  being  drawn  into  chancery, 
at  the  pleasure  of  the  parties  interested ;  but 
it  by  no  means  follows,  where  the  subject- 
matter  belongs  to  the  class  over  which  a  court 
of  equity  has  jurisdiction,  and  the  objection 
that  the  complainant  has  an  adequate  remedy  at 
law  is  not  made  until  the  hearing  in  the  appel- 
late tribunal  that  the  latter  can  exercise  no 
discretion  in  the  disposition  of  such  objection. 
Under  the  circumstances  of  this  case  it  comes 
altogether  too  late  even  though,  if  taken  in 
limine,  it  might  have  been  worthy  of  attention." 

2.  Allen  v.  Pullman's  Palace  Car  Co.,  139 
LT.  S.  662  ;  Lewis  v.  Cocks,  23  Wall.  (U.  S.) 
466;  Oelrichs  v.  Spain,  15  Wall.  (U.  S.)  211. 

3.  Effect  of  State  Statutes. —  Cook  v.  Cook,  34 
Fed.  Rep.  249.  See  also  Watts  v.  Camors,  115 
U.  S.  353,  citing  U.  S.  v.  Howland,  4  Wheat. 
(U.  S.)  108;  The  Lottawana,  21  Wall.  (U.  S,) 
558;  Brooks  v.  Vermont  Cent.  R.  Co.,  14 
Blatchf.  (U.  S.)  463;  Neves  v.  Scott,  13  How. 
(U.  S.)  268;  Russell  v.  Southard,  12  How.  (U. 
S.)  139;  Livingston  v.  Story,  9  Pet.  (U.  S.) 
632;  Boyle  v.  Zacharie.  6  Pet.  fU.  S.)  658: 
Mayer  v.  Foulkrod,  4  Wash.  (U.  S.)  349  ;  The 
Barque  Chusan,  2  Story  (U.  S.)  455;  The 
Steamer  St.  Lawrence,  1  Black  (U.  S.)  522; 
Bell  r.  Ohio  L.,  etc.,  Co.,  1  Biss.  (U.  S.)  260; 
Nickerson  v.  Atchison,  etc.,  R.  Co..  30  Fed. 
Rep.  85  ;  Loveridge  v.  Larned,  7  Fed.  Rep.  249  ; 
Johnston  v.  Roe,  1  Fed.  Rep.  695. 

4.  Blending  of  Leeral  and  Equitable  Bemedies. 
—  Scott  v.  Armstrong,  146  U.  S.  512.    See  also 


Lindsay  v.  Shreveport  First  Nat.  Bank,  156 
U.  S.  485  ;  Sheffield  Furnace  Co.  v.  Witherow, 
149  U.  S.  574;  Scott  v.  Neely,  140  U.  S.  106; 
Whitehead  v.  ShatucK,  138  U.  S.  146;  Greer 
v.  Mezes,  24  How.  (U.  S.)  268;  Sheirburn 
v.  Cordova,  24  How.  (N.  Y.)  423 ;  Hooper  v. 
Scheimer,  23  How.  (U.  S.)  235  ;  Fenn  v. 
Holmes,  21  How.  (U.  S.)  448 ;  Jones  v.  Mc- 
Masters,  20  How.  (U.  S.)  8  ;  Bennett  v.  Butter- 
worth,  11  How.  (U.  S.)  669;  La  Mothe  Mfg. 
Co.  v.  Nat.  Tube  Works  Co.,  15  Blatchf.  (U. 
S.)  432;  Montejo  v.  Owen,  14  Blatchf.  (U.  S  ) 
324;  Thompson  v.  Cent.  Ohio  R.  Co.,  6  Wall. 
(U.  S.)  134;  Robinson  v.  Campbell,  3  Wheat. 
(U.  S.)  212;  Hill  v.  Northern  Pac.  R.  Co.,  (C. 
C.  A.)  113  Fed.  Rep.  917;  Hill  v.  Northern  Pac. 
R.  Co.,  104  Fed.  Rep.  754;  Daniel  v.  Felt,  100 
Fed.  Rep.  727  ;  Kosztelnik  v.  Bethlehem  Iron 
Co.,  91  Fed.  Rep.  606 ;  Schoolfield  v.  Rhodes, 
(C.  C.  A.)  82  Fed.  Rep.  153  ;  In  re  Foley,  76 
Fed.  Rep.  390;  Davis  v.  Davis,  (C.  C.  A.)  72 
Fed.  Rep.  81  ;  Wilcox,  etc.,  Guano  Co.  v. 
Phcenix  Ins.  Co.,  61  Fed.  Rep.  199;  Vander- 
welden  v.  Chicago,  etc.,  R.  Co..  61  Fed.  Rep. 
54  ;  Messinger  v.  New  England  Mut.  L.  Ins.  Co.. 
50  Fed.  Rep.  529 ;  Johnson  v.  Merry  Mount 
Granite  Co.,  53  Fed.  Rep.  569 :  Shampeau  v. 
Conn.  River  Lumber  Co.,  42  Fed.  Rep.  760 ; 
Doe  v.  Roe,  31  Fed.  Rep.  97 ;  Baltimore,  etc., 
R.  Co.  v.  Hamilton,  16  Fed.  Rep.  181. 

5.  Northern  Pac.  R.  Co.  v.  Paine,  119  U.  S. 
562. 

6.  State  Laws  as  Bules  of  Decision.  —  See  the 

title  United  States  Courts,  in  22  Encyc.  of 
Pl.  and  Pr.  324. 

7.  Limitations.  —  See  the  title  Limitation  of 
Actions,  vol.  19,  p.  161. 

8.  Suits  for  Penalties  and  Forfeitures. — "No 
suit  or  prosecution  for  any  penalty  or  for- 
feiture, pecuniary  or  otherwise,  accruing  under 
the  laws  of  the  United  States,  shall  be  main- 
tained, except  in  cases  where  it  is  otherwise 
specially  provided,   unless   the  same  is  com- 
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due  the  United  States,1  and  actions  of  debt  as  well  as  actions  on  information.2 
Neither  fraudulent  concealment  by  the  defendant  of  the  acts  set  forth  in  the 
cause  of  action,  nor  ignorance  of  the  fact  of  the  commission  of  an  offense, 
prevents  the  running  of  the  statute.3  A  libel  in  rem  against  a  steamboat,4 
and  a  forfeiture  of  the  rights,  privileges,  and  franchises  of  a  bank  under  sec- 
tion 5239  of  the  Revised  Statutes  of  the  United  States,  are  governed  by  the 
statute,5  but  neither  an  action  on  the  official  bond  of  an  officer  of  the  United 
States,6  nor  an  action  for  damages  under  the  Anti-Trust  Act  of  July  2, 
1890,  §  7,  is  within  its  terms.7 

II.  Supreme  Court  —  1.  Organization  and  Authority  —  a.  In  General. 
—  The  Supreme  Court  alone,  of  the  United  States  courts,  is  expressly 
authorized  by  the  Constitution.8  The  details  of  its  organization  have  been 
provided  for  by  Congress,  the  first  legislation  on  the  subject  being  the  Judi- 
ciary Act  of  1789,  and  the  last  the  Act  of  March  3,  1891.  These  and  inter- 
mediate acts  have  given  the  court  its  present  form. 

b.  How  Constituted  —  (1)  In  General. — The  court  consists  of  a  chief 
justice  and  eight  associate  justices,  any  six  of  whom  constitute  a  quorum.9 

(2)  Vacancy  in  Office  of  Chief  Justice.  —  In  the  case  of  a  vacancy  in  the 
office  of  chief  justice,  or  his  inability  to  perform  the  duties  and  powers  of  his 
office,  they  devolve  upon  the  associate  justice  who  is  first  in  precedence,  until 
such  disability  is  removed,  or  another  chief  justice  is  appointed  and  duly 
qualified.  This  provision  applies  to  every  associate  justice  who  succeeds  to 
the  office  of  chief  justice.10  The  associate  justices  have  precedence  according 
to  the  dates  of  their  commissions,  or,  when  the  commissions  of  two  or  more 
of  them  bear  the  same  date,  according  to  their  ages.11 

If  a  Quorum  Does  Not  Attend  on  the  day  appointed  for  holding  any  session  of 
the  court,  the  justices  who  do  attend  may  adjourn  the  court  from  day  to  day 
for  twenty  days  after  said  appointed  time  unless  there  sooner  be  a  quorum. 
If  a  quorum  does  not  attend  within  said  twenty  days  the  business  of  the  court 
must  be  continued  over  until  the  next  appointed  session;  and  if,  during  a 
term,  after  a  quorum  has  assembled,  less  than  that  number  attend  on  any 
day,  the  justices  attending  may  adjourn  the  court  from  day  to  day,  or  may 
adjourn  without  day.12 

c.  AUTHORITY  —  (1)  In  General.  —  The  court  has  authority  to  make  rules 
for  the  transaction  and  regulation  of  its  business  and  to  exercise  every  power 
essential  to  the  administration  of  justice  within  its  jurisdiction.13 

Preparatory  Orders  by  Less  than  Quorum.  —  Where  less  than  a  quorum  of  justices 

menced  within  five  years  from  the  time  when  4.  Cases  Within  or  Without  the  Statute.  — 

the  penalty  or  forfeiture  accrued :     Provided,  Hatch  v.  The  Steamboat  Boston,  3  Fed.  Rep. 

That  the  person  of  the  offender,  or  the  property  807. 

liable   for   such   penalty   or   forfeiture,    shall,  5.  Welles  v.  Graves,  41  Fed.  Rep.  459. 

within  the  same  period,  be  found  within  the  But  the  liability  of  the  directors  under  that 

United  States  ;  so  that  the  proper  process  there-  section  is  not  within  the  statute.     Welles  v. 

for  may  be  instituted  and  served  against  such  Graves,  41  Fed.  Rep.  459.    See  also  Stearns  v. 

person  or  property."    Rev.  Stat.  U.  S.,  §  1047.  Lawrence,  83  Fed.  Rep.  738. 

Suits  for  Penalties  and  Forfeitures  under  Cus-  6.  Raymond  v.  U.  S.,  14  Blatchf.  (U.  S.)  51. 

toms  Laws  must  be   commenced    within   three  7.  Atlanta  v.  Chattanooga  Foundry,  etc.,  Co., 

years  after  the  time  such  penalty  or  forfeiture  101  Fed.  Rep.  900. 

shall  have  accrued.    18  U.  S.  Stat,  at  L.  190,  8.  Const.  U.  S.,  art.  III.,  §  1. 

c  39i,  §  22.  9.  Rev.  Stat.  U.  S.,  §  673;  Act  of  April  10, 

1.  Penalties  Due  the  United  States.  —  U.  S.  v.  1869,  c.  22,  16  Stat.  L.  44. 

Maillard,  4  Ben.  (U.  S.)  450.    See  also  At-  Vacancies  do  not  prevent  the  court  from  pro- 

lanta  v.  Chattanooga  Foundry,  etc.,   Co.,   10 1  ceeding  with  the  decision  of  pending  cases.  It 

Fed.  Rep.  900.  is  a  matter  of  common  knowledge  that  vacancies 

2  Action  of  Debt.  —  U.  S.  v.  Piatt.  27  Fed.  have  existed  for  months  at  a  time  while  the 

Cas.  No.  16,054a.    See  Stockwell  v.  U.  S.,  13  court  continued  to  exercise  its  full  jurisdiction. 

Wall.  (U.  S.)  531  ;  Parsons  v.  Hunter,  2  Sumn.  See  Snider  v.  Rinehart,  18  Colo.  25. 

(U.S.)  419;  U.  _S.  v.  Allen,  4  Day  (Conn.)  474.  10.  Rev.  Stat.  U.  S.,  §  675. 

3.  Fraudulent  Concealment  Do^s  Not  Stop  Riih-  11.  Rev.  Stat.  U.  S.,  §  674. 

ning  of  the  Statute.  —  U.  S.  v.  Maillard,  4  Ben.  12.  Rev.  Stat.  U.  S.,  §  685. 

(U.  S.)  459.            _  13,  See  the  title  Courts,  vol.  8,  pp.  28,  29. 
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attend  any  term,  those  who  are  present  have  authority,  during  the  twenty 
days  in  which  the  court  is  adjourned  from  day  to  day,  to  make  all  necessary 
orders  touching  any  suit,  proceeding,  or  process,  depending  in  or  returned  to 
court  preparatory  to  the  hearing,  trial,  or  decision  thereof.1 

(2)  Issuance  of  Writs  —  (a)  in  General.  —  For  convenience  of  treatment  the 
general  power  of  the  court  in  the  issuance  of  writs  is  considered  here  rather 
than  under  the  jurisdiction  of  the  court.  Authority  is  given  to  the  court  to 
issue  all  writs  whether  specifically  provided  for  by  statute  or  not,  which  may 
be  necessary  to  the  exercise  of  its  jurisdiction.3 

(b)  Prohibition.  —  The  court  has  power  to  issue  writs  of  prohibition  to  the 
district  courts,  when  proceeding  as  courts  of  admiralty  and  maritime  juris- 
diction,3 but  not  otherwise.4  The  writ  should  be  issued  as  a  matter  of  right 
where  the  court  whose  action  is  sought  to  be  prohibited  is  clearly  without 
jurisdiction,  but  its  issuance  is  discretionary  where  the  jurisdiction  is  doubtful 
or  there  is  a  remedy  by  appeal  or  writ  of  error.5 

(c)  Mandamus.  — The  courts  may  issue  writs  of  mandamus,  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  any  courts  appointed  under  the 
authority  of  the  United  States  or  to  persons  holding  office  under  the  authority 
of  the  United  States,  where  a  state,  or  an  ambassador,  or  other  public  minis- 
ter, or  a  consul  or  vice-consul  is  a  party.6  The  writ  cannot  be  issued  in  the 
exercise  of  original  jurisdiction,  as  no  such  power  is  conferred  by  the  Con- 
stitution,' nor  can  it  be  resorted  to  except  on  extraordinary  occasions  and 
where  there  is  no  other  adequate  remedy.8  The  writ  cannot  be  employed  for 
the  purpose  of  review,  and  thus  be  made  to  perform  the  office  of  an  appeal 
or  writ  of  error,9  or  to  control  the  judicial  discretion  of  the  subordinate 


1.  Rev.  Stat.  U.  S.,  p.  127,  c.  10,  §  686. 

2.  See  supra,  this  title,  United  States  Courts 
in  General  —  Jurisdiction  —  At  Law  and  in 
Equity. 

3.  Authority  to  Issue  Prohibition.  —  Rev.  Stat. 
U.  S.,  §  688;  U.  S.  v.  Peters,  3  Dall.  (U.  S.) 
121 ;  Ex  p.  Easton,  95  U.  S.  71  ;  Ex  p.  Gordon, 
104  U.  S.  515;  Ex  p.  Phoenix  Ins.  Co.,  118  U. 
S.  610.  See  the  title  Prohibition,  16  Encyc. 
of  Pl.  and  Pr.,  p.  1101. 

Nature  and  Purpose  of  Writ.  —  This  writ  is 
the  common-law  writ,  the  office  of  which  is  to 
prevent  an  unlawful  assumption  of  jurisdiction 
and  not  to  correct  mere  errors  and  irregular- 
ities. Ex  p.  Ferry  Co.,  104  U.  S.  519  ;  Ex  p. 
Gordon,  104  U.  S.  515;  In  re  Cooper,  143  U. 
S.  472. 

"Writ  Not  Issuable  Except  Against  Future  Acts. 
—  Ex  p.  City  Bank,  3  How.  (U.  S.)  292;  U. 
S.  v.  Hoffman,  4  Wall.  (U.  S.)  158;  Ex  p. 
Easton,  95  U.  S.  72;  Ex  p.  Joins,  191  U.  S. 
102. 

No  Power  to  Revise  Procedh.-jS  of  Lower 
Court.  —  Ex  p.  City  Bank,  3  How.  (U.  S.)  292. 

4.  Writ  Issuable  Only  in  Admiralty  and  Mari- 
time Cases.  —  Ex  p.  Gordon,  1  Black  (U.  S.) 
503;  U.  S.  v.  Hoffman,  4  Wall.  (U.  S.)  158; 
Ex  p.  Graham,  10  Wall.  (U.  S.)  541. 

5.  Whether  Issuance  Discretionary  or  as  Matter 
of  Right.  —  Smith  v.  Whitney,  116  U.  S.  167; 
In  re  Rice,  155  U.  S.  396  ;  'In  re  Huguley  Mfg. 
Co.,  184  U.  S.  301.  See  also  U.  S.  v.  Peters,  3 
Dall.  (U.  S.)  121. 

6.  Authority  to  Issue  Mandamus.  —  Rev.  Stat. 
U  S.,  §  688.  See  also  the  title  Mandamus,  13 
Encyc.  of  Pl.  and  Pr.,  p.  507. 

State  Courts  and  Officers  Not  Included.  —  The 
authority  to  issue  the  writ  doe?  not  extend  to 
any  courts  or  persons  except  those  enumerated, 


and  therefore  does  not  embrace  state  courts  and 
state  officers.  Riggs  v.  Johnson  County,  6  Wall. 
(U.  S.)  189;  Graham  v.  Norton,  15  Wall.  (U. 
S.)  428. 

7.  Not  Issuable  in  Exercise  of  Original  Juris- 
diction. —  Marbury  v.  Madison,  1  Cranch  (U. 
S.)  137;  Riggs  v.  Johnson  County,  6  Wall.  (U. 
S.)  188;  Virginian.  Rives,  100  U.  S.  327.  See 
also  M'Cluny  v.  Silliman,  2  Wheat.  (U.  S.) 
369- 

8.  Lack  of  Other  Adequate  Remedy.  —  U.  S. 

v.  Addison,  22  How.  (U.  S.)  183  ;  Ex  p.  New- 
man, 14  Wall.  (U.  S.)  168;  Ex  p.  Des  Moines, 
etc.,  R.  Co.,  103  U.  S.  794;  In  re  Baltimore, 
etc.,  R.  Co.,  108  U.  S.  566;  In  re  Pennsylvania 
Co.,  137  U.  S.  451  ;  In  re  Morrison,  147  U. 
S.  14;  In  re  Atlantic  City  R.  Co.,  164  U.  S. 
633- 

9.  Not  a  Substitute  for  Appeal  or  Error.  — 

Columbia  Bank  v.  Sweeny,  1  Pet.  (U.  S.)  569; 
Life,  etc.,  Ins.  Co.  v.  Adams,  9  Pet.  (U.  S.) 
602;  Ex  p.  Hoyt,  13  Pet.  (U.  S.)  279:  Ex  p. 
Flippin,  94  U.  S.  350  ;  Ex  p.  Loring,  94  U.  S. 
418;  Ex  p.  Schwab,  98  U.  S.  240;  Ex  p.  Perry, 

102  U.  S.  183  ;  Ex  p.  Pes  Moines,  etc.,  R.  Co., 

103  U.  S.  794;  Ex  p.  Morgan,  114  U.  S.  174; 
American  Construction  Co.  v.  Jacksonville,  etc., 
R.  Co.,  148  U.  S.  372  ;  In  re  Pennsylvania  Co.,  137 
U.  S.  451  ;  In  re  Morrison,  147  U.  S.  14;  In  re 
Parsons,  150  U.  S.  150;  In  re  Rice,  155  U.  S. 
396;  In  re  Atlantic  City  R.  Co.,  164  U.  S.  633; 
In  re  Blake,  175  U.  S.  114;  In  re  Huguley  Mfg. 
Co.,  184  U.  S.  301. 

Immaterial  that  Appeal  and  Error  lTnavai"al  1p. 
—  Ex  p.  Newman,  14  Wall.  (U.  S.)  162;  Ex  p. 
Baltimore,  etc.,  R.  Co.,  108  U.  S.  566;  In  re 
Burdett,  127  U.  S.  771  ;  In  re  Pennsylvania  Co., 
137  U.  S.  451  ;  American  Construction  Co. 
Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372. 
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court , 1  but  it  will  issue  to  compel  the  performance  of  a  ministerial  duty  or  a 
judicial-act  with  regard  to  which  no  discretion  exists.2 

2.  Officers.  —  A  discussion  of  the  officers  of  the  court,  their  appointment, 
duties,  and  compensation,  will  be  found  in  a  preceding  portion  of  this  article.3 

3.  Seats  and  Terms.  —  It  is  provided  by  statute  that  the  court  shall  hold, 
at  the  seat  of  the  government,  one  term  annually,  commencing  on  the  second 
Monday  in  October,  and  such  adjourned  or  special  terms  as  it  may  find 
necessary  for  the  dispatch  of  business.4 

4.  Jurisdiction  —  a.  ORIGINAL  —  (i)  In  General.  —  The  Constitution  of 
the  United  States  vests  in  the  Supreme  Court  original  jurisdiction  in  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls,  and  those  in  which 
a  slate  shall  be  a  party.5  The  jurisdiction  here  conferred  is  thus  conclusively 
fixed,  the  rule  of  construction  being  that  the  affirmative  words  in  the  Consti- 
tution declaring  in  what  cases  the  Supreme  Court  shall  have  original  jurisdiction 
must  be  construed  negatively  as  to  all  other  cases.6  But  this  original  juris- 
diction is  not  necessarily  exclusive,  the  word  "  original  "  in  the  Constitution 
being  used  solely  in  contradistinction  to  "appellate;"  and  it  is  competent  for 
Congress  to  authorize  suits  in  the  inferior  courts  of  the  United  States  in 
respect  to  matters  of  which  the  Supreme  Court  has  original  jurisdiction,  thus 
making  the  jurisdiction  of  the  court  concurrent  in  certain  cases.7  Whether 
or  not  this  court  has  original  jurisdiction  of  a  controversy  depends  upon 
the  parties.8 

Trial  of  Issues  of  Fact  by  Jury.  —  In  the  trial  of  common-law  cases,  in  the 
exercise  of  the  court's  original  jurisdiction,  issues  of  fact  are  to  be  determined 
by  a  jury.9 

When  state  a  Party.  —  The  cases  in  which  the  state  is  a  party,  within  this 
provision  of  the  Constitution,  are  those  between  two  or  more  states ;  between 
a  state  and  citizens  of  another  state ;  between  a  state  and  foreign  states, 
citizens,  or  subjects;  and  between  the  United  States  and  a  state.10    Where  a 


Mandamus  When  Appeal  or  Writ  of  Error  In- 
adequate. —  Where  a  Circuit  Court  or  District 
Court  refuses  to  hear  a  cause  for  want  of  ju- 
risdiction and  the  question  thus  raised  may  be 
heard  on  certificate  to  the  Supreme  Court  under 
section  5  of  the  Circuit  Court  of  Appeals  Act, 
the  Supreme  Court  has  power  by  mandamus  to 
compel  such  Circuit  Court  to  take  jurisdiction 
of  the  cause.  U.  S.  v.  Swan,  (C.  C.  A.)  65 
Fed.  Rep.  647. 

1.  Not  to  Control  Judicial  Discretion.  —  Hough 
v.  Western  Transportation  Co.,  1  Biss.  (U.  S.) 
425;  Ex  p.  Newman,  14  Wall.  (U.  S.)  169; 
Ex  p.  Many,  14  How.  (U.  S.)  25  ;  Ex  p.  Crane, 
5  Pet.  (U.  S.)  194;  Ex  p.  Bradstreet,  7  Pet. 
(U.  S.)  634;  Life,  etc.,  Ins.  Co.  v.  Wilson,  8 
Pet.  (U.  S.)  304;  In  re  Hawkins,  147  U.  S. 
486;  In  re  Haberman  Mfg.  Co.,  147  U.  S.  525; 
American  Construction  Co.  v.  Jacksonville,  etc., 
R.  Co.,  148  U.  S.  372;  Hudson  v.  Parker,  156 
U  S.  277. 

2.  To  Compel  Acts  Not  Dis^eti^narv.  ■ —  Mar- 
bury  v.  Madison,  1  Cranch  (U.  S.)  17s;  Ken- 
dall v.  U.  S.,  12  Pet.  (U.  S.)  524;  Ex  p.  Brad- 
street,  7  Pet.  (U.  S.)  647;  Ex  p.  Newman,  14 
Wall.  (U.  S.)  169;  Knickerbocker  Ins.  Co.  v. 
Comstock,  t6  Wall.  (U.  S.)  258;  Ex  p.  Schol- 
lenberger,  96  U.  S.  369;  Philadelphia,  etc.,  R. 
'  0.  v.  U.  S.,  103  U.  S.  704;  Ex  p.  Baltimore, 
etc.,  R.  Co.,  108  U.  S.  566;  Ex  p.  Brown,  116 
U.  S.  401  ;  Ex  p.  Parker,  120  U.  S.  737;  In  re 
Pennsvlvania  Co.,  137  U.  S.  451  ;  In  re  Mor- 
rison, 147  U.  S.  14;  American  Construction 
Co.  v,  Jacksonville^  etc.,  R,  Co,  148  U.  S.  372; 


In  re  Hohorst,  150  U.  S.  653;  In  re  Gross- 
meyer,  177  U.  S.  48;  In  re  Atlantic  City  R.  Co., 
164  U.  S.  633. 

To  Compel  Court  to  Grant  Appeal.  —  Ex  /'.Jor- 
dan, 94  U.  S.  252. 

3.  See  supra,  this  title,  United  Stales  Courts 
in  General — Officers. 

4.  Rev.  Stat.  U.  S.,  §  684. 

5.  Const.  U.  S.,  art.  III.,  §  2. 
6  Jurisdiction  Conclusively  Fixed.  —  Marbury 

v.  Madison,  1  Cranch  (U.  S.)  137;  Cohens  v. 
Virginia,  6  Wheat.  (U.  S.)  264;  New  Jersey  v. 
New  York,  5  Pet.  (U.  S.)  284;  Kendall  v.  U. 
S.,  12  Pet.  (U.  S.)  524;  Ex  p.  Vallandingham, 
1  Wall.  (U.  S.)  243;  Ex  p.  Hung  Hang,  108 
U.  S.  552;  California  v.  Southern  Pac.  R.  Co., 
157  U.  S.  229. 

7.  Original  Jurisdiction  Not  Necessarily  Exclu- 
sive. —  St.  Luke's  Hospital  v.  Barclay,  3 
Blatchf.  (U.  S.)  259 ;  Graham  v.  Stucken,  4 
Blatchf.  (U.  S.)  50;  Gittings  v.  Crawford, 
Taney  (U.  S.)  1,  10  Fed.  Cas.  No.  5,465  ;  U. 
S.  v.  Ravara,  2  Dall.  (U.  S.)  297,  27  Fed.  Cas. 
No.  16,122;  Davis  v.  Packard,  7  Pet.  (U.  S.) 
281;  Ames  v.  Kansas,  11 1  U.  S.  449;  U.  S.  v, 
Louisiana,  123  U.  S.  32;  Texas  v.  Lewis,  14 
Fed.  Rep.  65 ;  Pooley  v.  Luco,  76  Fed.  Rep. 
146;  State  v.  Atkins,  35  Ga.  315. 

8.  Jurisdiction  Dependent  on  ~fr'ie"  — Cohen 
v.  Virginia,  6  Wheat.  (U.  S.)  264;  Cali- 
fornia v.  Southern  Pac.  R.  Co.,   157   U.  S. 

fi    Rev.  Stat.  U.  S.,  §  689. 
10.  Wh.au  State  a  Party.  — U.  S.  v.  Texas,  143, 
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suit  is  between  the  state  on  the  one  side,  and  citizens  of  another  state  and 
citizens  of  the  same  state  on  the  opposing  side,  the  court  has  no  original 
jurisdiction;1  and  suits  between  a  state  and  its  own  citizens  are  expressly 
excluded.* 

Suits  by  Individuals  Against  States  Not  Authorized.  ■ — The  provision  does  not  include 
suits  brought  against  a  state  by  its  own  citizens  or  by  citizens  of  other  states, 
or  by  citizens  or  subjects  of  foreign  states,  even  where  such  suits  arise  under 
the  Constitution,  laws,  and  treaties  of  the  United  States,  because  the  judicial 
power  of  the  United  States  does  not  extend  to  suits  of  individuals  against 
states.3 

Suits  Between  states.  —  For  this  court  to  entertain  jurisdiction  of  a  suit  on  the 
ground  that  it  is  between  two  states,  a  controversy  must  exist  in  the  result  of 
which  the  states  are  directly  interested.4  Something  more  must  be  put  for- 
ward than  that  a  citizen  of  one  state  was  injured  by  the  maladministration  of 
the  laws  of  another  state.5  And  a  state  cannot  create  a  controversy  within 
the  meaning  of  the  Constitution  and  statutes  by  assuming  the  prosecution  of 
debts  due  its  citizens  by  another  state,  or  by  otherwise  undertaking  the 
vindication  of  individual  grievances.6  But  it  has  been  held  that  the  original 
jurisdiction  of  the  court  does  extend  to  a  suit  by  a  state  as  absolute  owner  by 
gift  from  an  individual,  of  bonds  of  another  state  secured  by  a  mortgage  of 
property  belonging  to  that  state,  and  that  a  decree  may  be  entered  subjecting 
the  mortgaged  property  to  the  satisfaction  of  the  debt.7  This  jurisdiction  of 
the  court  has  been  most  frequently  invoked  in  cases  for  the  determination  of 
disputed  boundaries  between  states.8 

Necessity  that  Suit  to  Which  State  Is  Party  Be  of  Civil  Nature.  —  A  suit  of  which  this 


U.  S.  621  ;  California  v.  Southern  Pac.  R.  Co., 
157  U.  S.  229. 

Purpose  of  Jurisdiction  of  Cases  to  Which  State 
Is  Party.  —  The  object  of  vesting  in  the  courts 
of  the  United  States  jurisdiction  of  suits  by 
one  state  against  the  citizens  of  another  was  to 
enable  such  controversies  to  be  determined  by 
a  national  tribunal  and  thereby  to  avoid  the 
partiality,  or  suspicion  of  partiality,  which 
might  exist  if  the  plaintiff  state  were  com- 
pelled to  resort  to  the  courts  of  the  state  of 
which  defendants  were  citizens.  Chisholm  v. 
Georgia,  2  Dall.  (U.  S.)  419;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265. 

Necessity  for  Bona  Fide  Controversy  Between 
States  as  Parties.  —  In  Fowler  v.  Lindsey,  3 
Dall.  (U.  S.)  411,  it  was  held  that  the  fact  that 
actions  of  ejectment  were  pending  in  a  Circuit 
Court  of  the  United  States,  between  private 
citizens,  for  lands  over  which  the  states  of  Con- 
necticut and  New  York  both  claimed  jurisdic- 
tion, did  not  give  this  court  jurisdiction  by  cer- 
tiorari, as  being  a  controversy  between  states, 
because  a  state  was  neither  nominally  nor  sub- 
stantially a  party. 

A  Corporation  13  a  "  Citizen  "  within  the 
meaning  of  the  Constitution  and  statutes.  Wis- 
consin v.  Pelican  Ins.  Co.,  127  U.  S.  265. 

A  Suit  Against  the  Governor  of  a  State  in  his 
official  character,  and  solely  by  reason  of  his 
holding  the  office  of  governor,  must  be  regarded 
as  a  suit  against  the  state.  Sundry  African 
Slaves  v.  Madrazo,  1  Pet.  (U.  S.)  no. 

Status  of  State  and  Competency  to  Sue  — In 
connection  with  the  original  jurisdiction  of  this 
court  it  was  held  that  a  state  which  belonged  to 
the  Southern  Confederacy  nevertheless  contin- 
ued to  be  a  state  of  the  Union  and  had  a  right 
to  sue  in  this  court  after  it  acquired  a  state 


government  competent  to  represent  the  state 
in  its  relation  with  the  national  government. 
Texas  v.  White,  7  Wall.  (U.  S.)  700. 

1.  California  v.  Southern  Pac.  R.  Co.,  157 
U.  S.  229. 

Jurisdiction  Not  Ousted  by  Addition  of  Formal 
Defendant.  —  In  a  suit  by  a  state  against  the 
citizens  of  another  state  the  fact  that  a  United 
States  marshal  for  a  district  of  the  plaintiff 
state  was  joined  as  a  merely  formal  defendant, 
did  not  oust  the  jurisdiction  of  this  court. 
Florida  v.  Anderson,  91  U.  S.  667. 

2.  Suits  Between  State  and  Its  Own  Citizens 
Excluded.  —  Rev.  Stat.  U.  S.,  §  687;  Pennsyl- 
vania v.  Quicksilver  Co.,  10  Wall.  (U.  S.)  553; 
California  v.  Southern  Pac.  R.  Co.,  157  U.  S. 
258. 

3.  Suits  by  Individuals  Against  States  Not 
Authorized.  —  U.  S.  v.  Texas,  143  U.  S.  621. 
See  also  Hans  v.  Louisiana,  134  U.  S.  r. 

4.  State  Must  Be  Directly  Interested.  —  Powell 
v.  Lindsey,  3  Dall.  (U.  S.)  411;  New  York  v. 
Connecticut,  4  Dall.  (U.  S.)  1. 

5.  Louisiana  v.  Texas,  176  U.  S.  15. 

6.  Suit  of  Individual  Not  Maintainable  in  Name 
of  State. —  New  Hampshire  v.  Louisiana,  108  U. 
S.  76;  Louisiana  v.  Texas,  176  U.  S.  I. 

7.  South  Dakota  v.  North  Carolina,  192  U. 
S.  286. 

8.  Disputed  Boundaries. —  New  Jersey  v.  Peo- 
ple, s  Pet.  (U.  S.)  284 :  Rhode  Island  v.  Com., 
12  Pet.  (U.  S.)  657;  Missouri  v.  Iowa,  7  How. 
(U.  S.)  660;  Florida  v.  Georgia,  17  How.  (U. 
S.)  478  ;  Alabama  v.  Georgia,  23  How.  (U.  S.) 
505;  Virginia  v.  West  Virginia,  11  Wall.  (U. 
S.)  39;  Missouri  v.  Kentucky,  11  Wall.  (U.  S.) 
395  ;  Indiana  v.  Kentucky,  136  U.  S.  479; 
Nebraska  v.  Iowa,  143  U.  S.  359.  See  also  the 
title  States,  vol.  26,  p.  489. 
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court  has  original  jurisdiction  by  reason  of  the  fact  that  a  state  is  a  p.nty 
thereto,  must  be  civil  in  its  nature.1  The  jurisdiction  of  the  court  does  not 
extend  to  an  action  by  a  state  to  recover  a  fine  or  penalty  upon  a  judgment 
rendered  in  one  of  its  courts,2  nor  to  controversies  concerning  political  ques- 
tions which  are  not  the  subject  of  judicial  cognizance,  but  which,  were  the 
state  an  independent  nation,  could  only  be  adjusted  through  the  ministerial 
department  of  its  government.3  Suits  to  protect  the  property  rights  of  a 
state  are  maintainable.4 

Amount  in  Controversy.  —  The  original  jurisdiction  of  this  court  is  conferred 
by  the  Constitution  without  limit  to  the  amount  in  controversy,  and  Congress 
has  never  imposed,  if  indeed  it  could  impose,  any  such  limit.5 

(2)  Concurrent  Jurisdiction  —  (a)  Suits  by  State  against  Individuals.  —  Congress 
has  made  the  original  jurisdiction  of  this  court  concurrent  with  that  of  lower 
courts  in  certain  cases.  In  all  controversies  of  a  civil  nature  between  a  state 
and  citizens  of  another  state,  or  aliens,  the  court  has  original,  but  not 
exclusive,  jurisdiction.6 

(b)  Suits  by  Ministers  or  to  Which  Consul  Is  Party.  —  In  all  suits  brought  by 
ambassadors  or  other  public  ministers,  or  to  which  a  consul  or  vice-consul  is 
a  party,  the  court  has  original,  but  not  exclusive,  jurisdiction.7 

(3)  Exclusive  J urisdiction  — ■  (a)  Suits  between  States  or  between  State  and  United 
States.  — ■  It  is  provided  that  the  court  has  exclusive  original  jurisdiction  of  all 
suits  between  two  or  more  states,  and  between  a  state  and  the  United  States.8 
This  provision  can  have  no  application  to  suits  by  a  state  against  the  United 
States,  for  such  suits  were  not  authorized  by  any  law  of  Congress  when  the 
provision  was  enacted.9  But  the  court  has  jurisdiction  of  a  suit  brought  by 
the  United  States  against  a  state.10 

(b)  Suits  against  Ambassadors  and  Other  Ministers.  —  The  court  has  such  exclusive 
jurisdiction  of  all  suits  or  proceedings  against  ambassadors  or  other  public 
ministers  or  their  domestics  or  domestic  servants,  as  it  can  exercise  consistently 
with  the  law  of  nations.11 

b.  Appellate  —  (1)  Prior  to  Act  of  March  j,  1891 — (a)  in  General.— 
Prior  to  the  passage  of  the  Act  of  March  3,  1891,  known  as  the  Evarts  Act, 
or  the  Circuit  Court  of  Appeals  Act,  the  Supreme  Court  was  the  general  court 
of  appeal  and  had  a  very  extensive  appellate  jurisdiction.  The  changes 
brought  about  by  the  Circuit  Court  of  Appeals  Act  were  so  sweeping  that 
the  former  enactments,  by  which  the  jurisdiction  of  the  court  was  fixed,  are, 
with  one  exception,13  practically  superseded,  and  cannot  profitably  be  made 
the  subject  of  any  extended  discussion  at  this  time.  The  provisions  of  the 
former  statute  are  given  in  the  note  as  outlining  the  jurisdiction  of  the  court 

1.  Suit  Must  Be  of  Civil  Nature.  —  Rev.  Stat.  6.  Suits  by  State  against  Individuals. —  Rev. 
U.  S.,  §  687;  Chisholm  v.  Georgia,  2  Dall.  (U.  Stat.  U.  S.,  §  687;  Pennsylvania  v.  Quicksilver 
S.)  419.  Co.,  10  Wall.  (U.  S.)  553;  California  v.  South- 

2.  Action  for  Fine  or  Penalty  Not  Civil  Suit. —  era  Pac.  R.  Co.,  157  U.  S.  229;  Louisiana  v. 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265.  Texas,  176  U.  S.  1. 

3.  Political  Questions.  —  Com.  v.  Dennison,  24  7.  Suits  by  Minister  or  to  Which  Consul  Is 
How.  (U.  S.)  66;  New  Hampshire  z>.  Louisiana,  Party. —  Rev.  Stat.  U.  S.,  §  687;  Ex  p.  Val- 
108  U.  S.  76 ;  Wisconsin  v.  Pelican  Ins.  Co.,  landigham,  1  Wall.  (U.  S.)  243 ;  Pooley  v. 
127  U.  S.  265  ;  Hans  v.  Louisiana,  134  U.  S.  1  ;  Luco.  76  Fed.  Rep.  146. 

Louisiana  v.  Texas,  176  U.  S.  1.    See  also  Mis-  8.  Exclusive  Jurisdiction  of  Suits  between  States, 

sissippi   v.  Johnson,   4   Wall.    (U.   S.)    475;  or  State  and  United  States.  —  Rev.  Stat.  U.  S., 

Georgia  v.  Stanton,  6  Wall.  (U.  S.)  50.  §  687;  Louisiana  v.  Texas,  176  U.  S.  1. 

4.  Suits  to  Protect  Property  Rights. —  Pennsyl-  9.  Suits  by  State  against  United  States  Not 
vania  v.  Wheeling,  etc.,  Bridge  Co.,  13  How.  Authorized.— U.  S.  v.  Louisiana,  123  U.  S.  32. 
(U.  S.)  518;  Texas  v.  White,  7  Wall.  (U.  S.")  10.  Jurisdiction  of  Suit  by  United  States  against 
700;  Florida  v.  Anderson,  91  U.  S.  667;  Ala-  State.  —  U.  S.  v.  Texas,  143  U.  S.  621.  See 
bama  v.  Burr,  115  U.  S.  413.  See  also  South  also  U.  S.  v.  North  Carolina,  136  U.  S.  211. 
Carolina  v.  Georgia,  93  U.  S.  4;  Wisconsin  v.  11.  Rev.  Stat.  U.  S.,  §  687;  Ex  p.  Vallandig- 
Duluth,  96  U.  S.  379.  ham,  1  Wall.  (U.  S.)  243. 

5.  Amount  in  Controversy.  —  Wisconsin  v.  12.  See  infra,  this  subsection,  Writ  of  Error 
Pelican  Ins.  Co.„  127  U.  S.  265.               /  to  Highest  Court  of  a  State. 
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as  it  formerly  existed  and  as  showing  the  effect  of  subsequent  legislation.1 
As  to  cases  pending  at  the  time  of  the  passage  of  the  Circuit  Court  of  Appeals 
Act,  and  cases  in  which  a  writ  of  error  or  appeal  was  sued  out  or  taken  prior 
to  July  I,  1891,  the  former  limits  of  jurisdiction  prevailed.2 

(b)  Writ  of  Error  to  Highest  Court  of  a  State  ■ —  aa.  In  General.  —  Nothing  in  the 
Circuit  Court  of  Appeals  Act  affects  the  jurisdiction  of  the  Supreme  Court  of 
writs  of  error  to  the  highest  court  of  a  state,  nor  the  construction  of  the 
statute  providing  for  review  of  such  cases.3  To  maintain  this  jurisdiction  the 
case  must  be  brought  strictly  within  the  statute,4  but  conditions  not  imposed 
by  statute  do  not  attach ; 5  a  federal  question  of  a  real  and  not  merely  fictitious 


1.  Appeal  Prior  to  Circuit  Court  of  Appeals  Act 

—  "All  final  judgments  of  any  Circuit  Court 
or  of  any  District  Court  acting  as  a  Circuit 
Court,  in  civil  actions  brought  there  by  original 
process,  or  removed  there  from  courts  of  the 
several  states,  and  all  final  judgments  of  any 
Circuit  Court  in  civil  actions  removed  there  from 
any  District  Court  by  appeal  or  writ  of  error, 
where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  five  thousand  dol- 
lars, may  be  re-examined  and  reversed  or  af- 
firmed in  the  Supreme  Court  upon  a  writ  of 
error."  U.  S.  Rev.  Stat.,  §  691,  as  amended 
18  Stat,  at  i^.  316,  c.  77,  §  3. 

"  An  appeal  shall  be  allowed  to  the  Supreme 
Court  from  all  final  decrees  of  any  Circuit 
Court,  or  of  any  District  Court  acting  as  a 
Circuit  Court,  in  cases  of  equity  and  of  ad- 
miralty and  maritime  jurisdiction,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  five  thousand  dollars,  and 
the  Supreme  Court  is  required  to  receive,  hear, 
and  determine  such  appeals."  U.  S.  Rev.  Stat., 
§  692,  as  amended  18  Stat,  at  L.  316,  c.  77,  §  3. 

"  An  appeal  shall  be  allowed  to  the  Supreme 
Court  from  all  final  decrees  of  any  District 
Court  in  prize  causes,  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  two  thousand  dollars ;  and  shall  be 
allowed,  without  reference  to  the  value  of  the 
matter  in  dispute,  on  the  certificate  of  the  dis- 
trict judge  that  the  adjudication  involves  a 
question  of  general  importance."  U.  S.  Rev. 
Stat.,  §  695. 

"  An  appeal  to  the  Supreme  Court  shall  be 
allowed,  on  behalf  of  the  United  States,  from 
all  judgments  of  the  Court  01  Claims  adverse 
to  the  United  States,  and  on  behalf  of  the 
plaintiff  in  any  case  where  the  amount  in  con- 
troversy exceeds  three  thousand  dollars,  or 
where  his  claim  is  forfeited  to  the  United 
States  by  the  judgment  of  the  said  court,  as 
provided  in  section  1089."  U.  S.  Rev.  Stat., 
§  707- 

This  provision  was  afterward  extended  to 
similar  suits  in  the  Circuit  and  District  Courts. 
24  Stat  at  L.  506,  §  9. 

Writs  of  Error  or  Anpeal  Prior  to  Circuit  Court 
of  Appeals  Act.  —  "A  writ  of  error  may  be  al- 
lowed to  review  any  final  judgment  at  law,  and 
an  appeal  shall  be  allowed  from  any  final  de- 
cree in  equity  hereinafter  mentioned,  without 
regard  to  the  sum  or  value  in  dispute  : 

"  First.  Any  final  judgment  at  law  or  final  de- 
cree in  equity  of  any  Circuit  Court,  or  of  any 
District  Court  acting  as  a  Circuit  Court,  or  of 
the  Supreme  Court  of  the  District  of  Columbia, 
or  of  any  territory,  in  any  case  touching  patent 
rights  or  copyrights. 


"Second.  Any  final  judgment  of  a  Circuit 
Court,  or  of  any  District  Court  acting  as  a 
Circuit  Court,  in  any  civil  action  brought  by  the 
United  States  for  the  enforcement  of  any  rev- 
enue law  thereof. 

"  Third.  Any  final  judgment  of  a  Circuit 
Court,  or  of  any  District  Court  acting  as  a  Cir- 
cuit Court,  in  any  civil  action  against  any  officer 
of  the  revenue  for  any  act  done  by  him  in  the 
performance  of  his  official  duty,  or  for  the  re- 
covery of  any  money  exacted  by  or  paid  to  him 
which  shall  have  been  paid  into  the  treasury. 

"  Fourth.  Any  final  judgment  at  law  or  final 
decree  in  equity  of  any  Circuit  Court,  or  of 
any  District  Court  acting  as  a  Circuit  Court, 
in  any  case  brought  on  account  of  the  depriva- 
tion of  any  right,  privilege,  or  immunity  se- 
cured by  the  Constitution  of  the  United  States, 
or  of  any  right  or  privilege  of  a  citizen  of  the 
United  States. 

"Fifth.  Any  final  judgment  of  a  Circuit  Court, 
or  of  any  District  Court  acting  as  a  Circuit 
Court,  in  any  civil  action  brought  by  any  person 
on  account  of  injury  to  his  person  or  property 
by  any  act  done  in  furtherance  of  any  con- 
spiracy mentioned  in  section  1980,  title  '  Civil 
Rights.'  "    U.  S.  Rev.  Stat.,  §  699- 

These  provisions  were  afterwards  extended  to 
violations  of  the  civil  rights  laws.  18  Stat,  at 
L.  335.  Also  to  cases  whereifi  a  judgment  or 
decree  has  been  rendered  in  a  Circuit  Court 
upon  a  question  involving  the  jurisdiction  of 
the  court,  but  in  cases  involving  less  than  five 
thousand  dollars  the  Supreme  Court  considered 
the  question  of  jurisdiction  only.  25  Stat,  at 
L.  693. 

Amount  in  Controversy.  —  In  determining 
whether  the  matter  in  controversy  is  of  suffi- 
cient value  to  give  the  court  jurisdiction,  the 
amount  actually  and  directly  involved,  and  not 
the  remote  effect  of  a  judgment,  will  be  con- 
sidered. The  Sidney,  139  U.  S.  331  ;  New 
England  Mortg.,  etc.,  Co.  v.  Gay,  145  U.  S.  123. 

2.  Joint  Resolution  No.  17;  26  Stat.  L.  11 15. 

3.  26  Stat.  L.  826,  c.  517,  §  6. 
Statute  Conferring  Jurisdiction.  —  Rev.  Stat.  U. 

S.,  §  709. 

4.  Can  Be  Brought  Within  Terms  of  Statute.  — 

Murdock  v.  Memphis,  20  Wall.  (U.  S.)  635; 
Capital  Nat.  Bank  v.  Cadiz  First  Nat.  Bank, 
172  U.  S.  425. 

Jurisdiction  Not  Conferred  by  Consent.  —  Mills 
v.  Brown,  16  Pet.  (U.  S.)  525. 

5.  Applicable  to  Civil  and  Criminal  Cases.  — 
Twitchell  v.  Com.,  7  Wall.  (U.  S.)  321. 

Money   Value  Not  Essential.  —  Weston  v. 
Charleston,  2  Pet.  (U.  S.*)  449;  Holmes  v.  Jen- 
nison,  14  Pet.  (U.  S.)  540. 
Mandamus  a  Suit  Within  Statute.  —  Hartman 
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character  must  be  involved.1  The  case  must  have  been  decided  by  the  high- 
est court  of  the  state,  and  the  writ  of  error  addressed  to  such  court,8  or  the 
highest  court  of  the  state  must  have  refused  to  review  the  judgment  of  a 
lower  court  when  it  was  its  duty  to  do  so.3  An  inferior  court  with  final 
jurisdiction  in  a  case  described  by  the  statute,  is  the  highest  court  of  the 
slate  for  the  purposes  of  review  by  this  court.4  The  jurisdiction  can  only  be 
exercised  by  writ  of  error.5 

Necessity  that  Decision  Be  Adverse  to  Federal  Right  or  Authority.  —  The  jurisdiction  is 
United  to  cases  in  which  the  decision  of  the  state  courts  upon  the  federal 
question  involved  is  decided  against  the  federal  right  or  authority  sought  to 
be  enforced,  because,  when  the  decision  of  that  court  is  in  favor  of  such  right 
ur  authority,  no  revision  by  this  court  is  necessary  to  protect  the  national 
government  in  the  exercise  of  its  rightful  power.6 

66.  Classification  of  Reviewable  Cases  —  (aa)  Validity  of  Federal  Statute,  Treaty,  or 
Authority  Denied.  —  The  jurisdiction  of  the  court  to  review  by  writ  of  error  the 
decisions  of  the  highest  courts  of  the  states,  arises  in  three  classes  of  cases, 
which  will  be  considered  in  the  order  in  which  they  are  defined.  The  first  of 
these  classes  is  where  the  validity  of  a  treaty  or  statute  of  the  United  States 
or  an  authority  under  the  United  States  is  drawn  in  question,  and  the 
decision  of  the  state  court  is  against  its  validity.7  The  validity  of  a  statute 
or  treaty  is  drawn  in  question,  within  the  meaning  of  this  clause,  where  the 
power  to  pass  or  make  it  is  denied,8  and  not  necessarily  whenever  a  right 
asserted  thereunder  is  controverted;  nor  is  the  validity  of  an  authority  drawn 
in  question  every  time  an  act  done  apparently  by  such  authority  is  disputed.9 


v.  Greenhow,  102  U.  S.  672;  Pherson  v. 
Blacker,  146  U.  S.  1  ;  American  Express  Co.  v. 
Michigan,  177  U.  S.  404. 

Prohibition  Within  Statute.  —  Weston  v. 
Charleston,  2  Pet.  (U.  S.)  449. 

Trial  of  Title  to  State  Office  Within  Statute.  — 
Taylor  v.  Beckham,  178  U.  S.  578. 

1.  Real  Federal  Question  Essential.  —  Millingar 
v.  Hartupee,  6  Wall.  (U.  S.)  258 ;  New  Orleans 
v.  New  Orleans  Waterworks  Co.,  142  U.  S.  79; 
Hamblin  v.  Western  Land  Co.,  147  U.  S.  531  ; 
St.  Louis,  etc.,  R.  Co.  v.  Missouri,  156  U.  S. 
478;  Wilson  v.  North  Carolina,  169  U.  S.  586. 

2.  Writ  Only  to  Highest  Court  of  State.  — 
Fisher  v.  Perkins,  122  U.  S.  522  ;  Great  West- 
ern Tel.  Co.  v.  Burnham,  162  U.  S.  339. 

Order  by  Judge  at  Chambers  Not  Reviewable. 
—  McKnight  v.  James,  155  U.  S.  685. 

3.  Writ  to  Lower  When  Review  by  Highest 
Court  Denied.  —  Murdock  v.  Memphis,  20  Wall. 
(U.  S.)  635  ;  Gregory  v.  McVeigh,  23  Wall. 
(U.  S.)  294;  Fisher  v.  Perkins,  122  U.  S.  522; 
Clark  v.  Com.,  128  U.  S.  395;  Stanley  v. 
Schwalby,  162  U.  S.  255  ;  Bacon  v.  Texas,  163 
U.  S.  207. 

4.  Inferior  Court  with  Final  Jurisdiction  the 
Highest  Court  of  the  State.  —  Olney  v.  Arnold,  3 
Dall.  (U.  S.)  308;  Downham  v.  Alexandria, 
9  Wall.  659 ;  Newport  Light  Co.  v.  Newport, 
151  U.  S.  527;  Pepke  v.  Cronan,  155  U.  S.  100; 
Tinsley  v.  Anderson,  171  U.  S.  tot. 

5.  Writ  of  Error  Exclusive.  —  Cohen  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264;  Verden  v.  Cole- 
man, 22  How.  (U.  S.)  192;  Dower  v.  Richards, 
151  U.  S.  658. 

6.  Necessity  that  Decision  Be  Adverse  to  Fed- 
eral Right  or  Authority.  —  Gordon  v.  Caldcleugh, 
3  Cranch  (U.  S.)  268:  Montgomery  v.  Her- 
nandez, 12  Wheat.  (U.S.)  129;  Commonwealth 
Bank  v.  Griffith,  14  Pet.  (U.  S.)  56  ;  Murdock 


v.  Memphis,  20  Wall.  (U.  S.)  635  ;  Missouri  v. 
Andriano,  138  U.  S.  496;  California  Powder 
Works  v.  Davis,  151  U.  S.  389;  Whitten  v. 
Tomlinson,  160  U.  S.  231  ;  De  Lamar's  Nevada 
Gold  Min.  Co.  v.  Nesbitt,  177  U.  S.  523;  Rae 
v.  Homestead  Loan,  etc.,  Co.,  176  U.  S.  121; 
Abbott  v.  Tacoma  Bank  of  Commerce,  175  U. 
S  409;  Jersey  City,  etc.,  R.  Co.  v.  Morgan,  160 
U.  S.  288;  Sayward  v.  Denny,  158  U.  S.  180; 
Dower  v.  Richards,  151  U.  S.  658;  Tyler  v. 
Cass  County,  142  U.  S.  288 ;  Buel  v.  Van  Ness, 
8  Wheat.  (U.  S.)  312;  Fulton  v.  M'Affee,  16 
Pet.  (U.  S.)  149;  Ocean  Ins.  Co.  v.  Polleys, 
13  Pet.  (U.  S.)  157;  Ross  v.  Doe,  1  Pet.  (U. 
S.)  655;  Hale  v.  Gaines,  22  How.  (U.  S.)  im; 
McKinney  v.  Carroll,  12  Pet.  (U.  S.)  66; 
Walker  v.  Taylor,  5  How.  (U.  S.)  64; 
MTntire  v.  Wood,  7  Cranch  (U.  S.)  504; 
M'Clung  v.  Silliman,  6  Wheat.  (U.  S.) 
598;  Williams  v.  Morris.  12  Wheat.  (U.  S.) 
117;  Menard  v.  Aspasia,  5  Pet.  (U.  S.) 
505  ;  Strader  v.  Baldwin,  9  How.  (U.  S.)  261  ; 
Ableman  v.  Booth,  21  How.  (U.  S.)  506  ;  Red- 
dall  v.  Bryan,  24  How.  (U.  S.)  420 ;  Ryan  v. 
Thomas,  4  Wall.  (U.  S.)  603  ;  Baker  v.  Bald- 
win, 187  U.  S.  61. 

7.  Validity  of  Federal  Statute,  Authority,  or 
Treaty  Denied.  —  Rev.  Stat.  U.  S.t  §  709 ; 
Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S.  307; 
Sevier  v.  Haskell,  14  Wall.  (U.  S.)  15  ;  Home 
Ins.  Co.  v.  Augusta,  93  U.  S.  121. 

8.  When  Validity  of  Statute  or  Treaty  Drawn 
in  Question.  —  Baltimore,  etc.,  R.  Co.  v.  Hop- 
kins, 130  U.  S.  210;  Miller  v.  Cornwall  R.  Co., 
168  U.  S.  131. 

9.  When  Validity  of  Statute,  Treaty,  or  Author- 
ity Not  Drawn  in  Question. —  Baltimore,  etc.,  R. 
Co.  v.  Hopkins,  130  U.  S.  210;  Clough  v. 
Curtis,  134  U.  S.  361  ;  U.  S.  v.  Lynch,  137 
U.  S.  280  ;  Cook  County  v.  Calumet,  etc.,  Canal, 
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And  something  more  than  a  bare  assertion  of  the  existence  of  authority  is 
necessary  to  give  jurisdiction.1  But  when  the  judgment  of  a  state  court 
against  the  validity  of  an  authority  under  the  United  States  involves  the 
decision  on  a  question  of  law,  it  will  be  reviewed  by  this  court  whether  that 
question  depends  upon  the  Constitution,  laws,  or  treaties  of  the  United  States, 
or  upon  a  local  law,  or  upon  principles  of  general  jurisprudence.2 

Where  Authority  of  Federal  Judiciary  Involved.  —  The  authority  of  a  federal  court 
is  an  authority  under  the  United  States,  and  where  a  state  court  denies  the 
validity  of,  or  refuses  to  give  effect  to,  the  judgment  of  a  federal  court,  ren- 
dered with  jurisdiction  of  the  subject  matter  and  parties,  this  court  has 
reviewable  jurisdiction.3  If,  however,  it  be  admitted  that  the  judgment  of 
the  federal  court  was  valid  and  the  proceedings  regular,  and  the  issue  relates 
merely  to  the  title  to  property  as  between  the  defendant  in  execution,  or  the 
purchaser  under  it,  and  the  party  making  the  adverse  claim,  no  federal  ques- 
tion is  presented;  *  or  if  the  decision  of  the  state  court  depends  wholly  upon 
general  rules  of  law  or  local  statutes,  no  federal  question  is  raised,  although 
the  opinion  of  this  court  in  a  former  suit  is  disregarded.5 

(66)  Validity  of  State  Statute  or  Authority  Maintained  as  Against  federal  Authority.  —  The 

second  class  of  cases  is  where  the  validity  of  a  statute  and  of  the  authority 
exercised  under  any  state,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  is  brought  in  question 
and  the  decision  is  in  favor  of  their  validity.6  Although  the  validity  of  the 
state  statute  or  authority  is  sustained  if  no  question  of  its  being  repugnant 
to  the  Constitution,  laws,  or  treaties  of  the  United  States  is  presented,  this 


etc.,  Co.,  138  U.  S.  635;  Ferry  v.  King  County, 
141  U.  S.  668;  Bushnell  v.  Crooke  Min.,  etc., 
Co.,  148  U.  S.  682;  Bprgmeyer  v.  Idler,  159 
U.  S.  408 ;  Columbia  Water  Power  Co.  v. 
Columbia,  etc.,  R.,  etc.,  Co.,  172  U.  S.  488; 
Telluride  Power  Trans.  Co.  v.  Rio  Grande 
Western  R.  Co.,  175  U.  S.  639  ;  Blackburn  v. 
Portland  Gold  Min.  Co.,  175  U.  S.  571  ;  Abbott 
v.  Tacoma  Bank  of  Commerce,  17s  U.  S.  100; 
Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  176  U. 
S.  321  ;  Kennard  v.  Nebraska,  186  U.  S 
304- 

Official  Authority  and  Not  General  Right  In- 
tended. —  Buck  v.  Colbath,  3  Wall.  (U.  S.)  334  ; 
McGuire  v.  Com.,  3  Wall.  (U.  S.)  387;  Mill- 
ingar  v.  Hartupee,  6  Wall.  (U.  S.)  258  ;  Daniels 
v.  Tearney,  102  U.  S.  415;  Sharpe  v.  Doyle, 
102  U.  S.  686. 

1.  Bare  Assertion  of  Authority  Insufficient.  — 
Millingar  v.  Hartupee,  6  Wall.  (U.  S.)  258; 
New  Orleans  v.  New  Orleans  Water  Works 
Co.,  142  U.  S.  79 ;  Hamblin  v.  Western  Land 
Co.,  147  U.  S.  531  ;  Walsh  v.  Columbus,  etc., 
R.  Co.,  176  U.  S.  469. 

2.  General  Authority  to  Review  Decisions  upon 
Questions  of  Law  Against  Authority  of  United 
States.  —  Buchanan  v.  Alexander,  4  How.  (U. 
S.)  20;  Matthews  v.  McStea,  20  Wall.  (U.  S.) 
646;  Pickering  v.  Lomach,  145  U.  S.  310; 
Stanley  v.  Schwalby,  162  U.  S.  255. 

3.  Authority  of  Federal  Judiciary  an  Authority 
under  United  States. —  Dupas^eur  v.  Rochereau, 
21  Wall.  (U.  S.)  130  ;  Crescent  City  Live  Stock 
Co.  v.  Butchers'  Union  Slaughter  House  Co., 
120  U.  S.  141  ;  Central  Nat.  Bank  v.  Stevens, 
171  U.  S.  109;  Pittsburgh,  etc.,  R.  Co.  v.  Long 
Island  L.  &  T.  Co.,  172  U.  S.  493;  Hancock 
Nat.  Bank  v.  Farnum,  176  U.  S.  640;  Mutual 
L.  Ins.  Co.  v.  McGrew,  188  U.  S.  311. 

Judgments  in  Ban>rur't"v  Within  Rule.  — 
O'Brien  v.  Weld,  92  U.  S.  81. 


Judgments  of  Supreme  Court  of  District  of  Co- 
lumbia Within  Rule.  —  Embry  v.  Palmer,  107 
U.  S.  3. 

The  Denial  of  a  Motion  to  Remove  a  case  to  the 
federal  courts,  based  upon  a  United  States  stat- 
ute, raises  a  federal  question.  Kanouse  v. 
Martin,  14  How.  (U.  S.)  23;  15  How.  (U.  S.) 
198;  Oakley  v.  Goodnow,  118  U.  S.  43. 

4.  Essential  that  Judgment  of  Federal  Court  Be 
Assailed.  —  Avery  v.  Popper,  179  U.  S.  305; 
Pittsburgh,  etc.,  R.  Co.  v.  Long  Island  L.  &  T. 
Co.,  172  U.  S.  493;  Stanley  v.  Schwalby,  162 
U.  S.  255;  Bock  v.  Perkins,  139  U.  S.  628; 
McKenna  v.  Simpson,  129  U.  S.  506;  Factors', 
etc.,  Ins.  Co.  v.  Murphy,  111  U.  S.  738;  O'Brien 
v.  Weld,  92  U.  S.  81  ;  Collier  v.  Stanbrough,  6 
How.  (U.  S.)  14;  Erwin  v.  Lowry,  7  How. 
(U.  S.)  172;  Etheridge  v.  Sperry,  139  U.  S. 
266;  freeman  v.  How,  24  How.  (U.  S.)  450; 
Clements  v.  Berry,  11  How.  (U.  S.)  398;  Du- 
passeur  v.  Rochereau,  21  Wall.  (U.  S.)  130; 
Gregory  v.  McVeigh,  23  Wall.  (U.  S.)  294. 

5.  Decision  upon  General  Law  or  Local  Statutes. 
—  Giles  v.  Little,  134  U.  S.  045;  Stryker  v. 
Goodnow,  123  U.  S.  527.  See  also  Northern 
Pac.  R.  Co.  v.  Ellis,  144  U.  S.  458. 

6.  Validity  of  State  Statute  or  Authority  Main- 
tained as  Against  Federal  Authority.  —  Mutual  L. 
Ins.  Co.  v.  McGrew,  188  U.  S.  307;  Sevier  v. 
Haskell,  14  Wall.  (U.  S.)  15;  Home  Ins.  Co. 
v.  Augusta,  93  U.  S.  121. 

Statute  of  Territory  Not  Within  Section.  — 
The  statute  of  a  territory  is  neither  a  statute 
of  a  state  nor  of  the  United  States  so  as  to 
bring  a  question  as  to  its  validity  or  infringe- 
ment within  the  meaning  of  this  section.  Mes- 
senger v.  Mason,  10  Wall.  (U.  S.)  507;  Miners' 
Bank  v.  Iowa,  12  How.  (U.  S.)  1. 

The  General  Authority  of  State  Courts  is  not 
contemplated  bv  this  section.    Bethell  v.  Dem- 
aret,  10  Wall.  (U.  S.)  537- 
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court  has  no  jurisdiction.1  Decisions  upon  the  violation  of  the  state  con- 
stitution by  a  state  law,2  or  on  questions  of  compliance  with  the  state  consti- 
tution or  statutes,3  or  purely  upon  the  construction  of  a  state  law  when  its 
validity  is  admitted,4  are  not  witliirt  the  jurisdiction  of  this  court. 

Impairment  of  Obligation  of  Contracts.  —  It  is  definitely  settled  that  for  this  court 
to  acquire  jurisdiction  by  wilt  oi  error  to  a  state  court  on  account  of  an  alleged 
impairment  of  the  obligation  of  a  contract,  the  contract  must  have  been 
impaired  by  a  statute  of  the  state  which  has  been  upheld  and  enforced  by  the 
state  court.5  The  jurisdiction  cannot  be  sustained  on  the  ground  that  the 
state  court's  decision,  in  itself,  and  independent  of  any  statute,  impairs  or 
fails  to  give  effect  to  the  contract.0  When  the  jurisdiction  is  successfully 
invoked  the  court  possesses  authoi:ty  to  determine  for  itself  the  existence  or 
non-existence  of  the  alleged  contract,  and  whether  its  obligation  has  been 
impaired.7 


1.  Question  of  Repugnancy  to  United  States 
Laws  and  Authority  Must  Be  Decided.  —  Scudder 
v.  New  York,  175  U.  S.  32;  Columbia  Water 
Power  Co.  v.  Columbia  Elec.  St.  R.,  etc.,  Co., 
172  U.  S.  475;  Miller  v.  Cornwall  R.  Co.,  168 
U.  S.  131  ;  Levy  v.  Superior  Ct.,  167  U.  S.  175  ; 
Adams  v.  Preston,  22  How.  (U.  S.)  473  ;  Mur- 
dock  v.  Memphis,  20  Wall.  (U.  S.)  590;  Mich- 
igan Cent.  R.  Co.  v.  Michigan  Southern  R.  Co., 
19  How.  (U.  S.)  378. 

Interference  with  Interstate  Commerce.  —  Where 
a  state  statute,  alleged  to  be  inconsistent  with 
the  power  of  Congress  to  regulate  interstate 
commerce,  is  construed  by  the  state  court  to 
apply  only  to  domestic  transportation,  no  fed- 
eral question  is  presented.  Erie  R.  Co.  v. 
Purdy,  185  U.  S.  152. 

2.  Violation  of  State  Constitution  by  State  Lav/. 

—  Calder  v.  Bull,  3  Dall.  (U.  S.)  386  ;  Jackson 
v.  Lamphire,  3  Pet.  (U.  S.)  280;  Withers  v. 
Buckley,  20  How.  (U.  S.)  84 ;  Congdon,  etc., 
Min.  Co.  v.  Goodman,  2  Black  (U.  S.)  574; 
Salomons  v.  Graham,  15  Wall.  (U.  S.)  208; 
I.eeper  v.  Texas,  139  U.  S.  462;  Murray  v. 
Louisiana,  163  U.  S.  101  ;  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  (U.  S.)  511. 

3.  Compliance  with  State  Constitution  or  Statutes. 

—  Baldwin  v.  Kansas,  129  U.  S.  52;  Missouri 
v.  Harris,  144  U.  S.  210;  Sage  v.  Louisiana 
Board  of  Liquidation,  144  U.  S.  647;  Powell  v. 
Brunswick  County,  150  U.  S.  433  ;  In  re 
Kemmler,  136  U.  S.  436;  McElvaine  v.  Brush, 
142  U.  S.  155. 

4.  Questions  Purely  of  Construction  —  Congdon, 
etc  ,  Min.  Co.  v.  Goodman,  2  Black  (U.  S.) 
574;  Scott  v.  Jones,  5  How.  (U.  S.)  343; 
Lessieur  v.  Price,  12  How.  (U.  S.)  59:  Com- 
mercial Bank  v.  Buckingham,  5  How.  (U.  S.) 
317;  Smith  v.  Hunter,  7  How.  (U.  S.)  738; 
Grand  Gulf,  etc.,  R.  Co.  v.  Marshall,  12  How. 
(U.  S.)  165;  Ferry  v.  King  County,  141  U.  S. 
668;  Snell  v.  Chicago,  152  U.  S.  191;  St. 
Joseph,  etc.,  R.  Co.  v.  Steele,  167  U.  S.  659. 

6.  Contract  Must  Be  Impaired  by  Statutory  Lrw. 

—  Bacon  v.  Texas,  163  U.  S.  207;  Central 
Land  Co.  v.  Laidley,  159  U.  S.  103;  St.  Paul, 
etc.,  R.  Co.  v.  Todd  County,  142  U.  S.  282; 
New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Refining  Co.,  125  U.  S.  18;  Lehigh 
Water  Co.  v.  Easton.  121  U.  S.  388;  Missouri, 
etc.,  R.  Co.  v.  Rock,  4  Wall.  (U.  S.)  177: 
Bridge  Proprietors  v.  Hoboken  Land,  etc.,  Co  , 
1  Wall.  (U.  S.)  116;  Binghamton  Bridge,  3 
Wall.  (U.  S.)  si. 


Municipal  Ordinance  a  State  Law.  —  It  is  not 

necessary  that  tlie  state  law  should  be  either 
in  the  form  of  a  statute  or  a  constitution.  A 
by-law  or  ordinance  of  a  municipal  corporation 
may  be  such  an  exercise  of  legislative  power 
that  it  may  properly  be  considered  as  a  law 
within  the  meaning  of  the  contract  laws  of  the 
Constitution.  Bacon  v.  Texas,  163  U.  S.  207; 
New  Orleans  Waterworks  Co.  v.  Louisiana 
Suger  Refining  Co.,  125  U.  S.  18. 

The  Misconstruction  of  a  Valid  Statute  by  the 
state  court  gives  the  court  no  jurisdiction. 
Commercial  Bank  v.  Buckingham,  5  How.  (U. 
S.)  317;  Lawler  v.  Walker,  14  How.  (U.  S.) 
149;  Knox  v.  Exchange  Bank,  12  Wall.  ( U. 
S.)  379;  Central  Land  Co.  v.  Laidley,  159  U.  S. 
103. 

Indirect  Effect  of  Judgment  of  State  Court  Con- 
sidered.—  Houston,  etc.,  R.  Co.  v.  Texas,  177 
U.  S.  66;  Mobile,  etc.,  R.  Co.  v.  Tennessee,  153 
U.  S.  486. 

6.  Impairment  of  Contract  Merely  by  Court's 
Decision,  Not  Reviewable.  —  Missouri,  etc.,  R. 
Co.  v.  Rock,  4  Wall.  (U.  S.)  177;  Knox  v. 
Exchange  Bank,  12  Wall.  (U.  S.)  379;  People 
v.  Central  R.  Co.,  12  Wall.  (U.  S.)  455;  Hop- 
kins v.  McLure,  133  U.  S.  380  ;  Morley  v.  Lake 
Shore,  etc.,  R.  Co.,  146  U.  S.  162;  Newport 
Light  Co.  v.  Newport,  151  U.  S.  527;  St.  Paul, 
etc.,  R.  Co.  v.  Todd  County,  142  U.  S.  282 ; 
Turner  v.  Wilkes  County,  173  U.  S.  461  ;  Bacon 
v.  Texas,  163  U.  S.  207;  National  Mut.  Bldg., 
etc.,  Assoc.  v.  Brahan,  193  U.  S.  647. 

Considerations  of  Public  Policy.  —  A  decision 
that  a  contract  is  void  upon  the  general  grounds 
of  public  policy  presents  no  federal  question. 
Traver  v.  Keach,  15  Wall.  (U.  S.)  67;  Sevier 
v.  Haskell,  14  Wall.  (U.  S.)  12;  West  Tennes- 
see Bank  v.  Citizens'  Bank,  14  Wall.  (U.  S.) 
q  ;  Delmas  v.  Merchants'  Ins.  Co.,  14  Wall. 
(U.  S.)  661. 

The  Oppressive  Use  of  the  Bight  of  Eminent 
Domain  raises  no  question  within  the  jurisdic- 
tion of  this  court  as  impairing  the  rights  of 
an  owner  of  land  under  a  patent  from  the 
state.  Mills  v.  St.  Clair  County,  8  How.  (U. 
S.)  569. 

7.  Existence  of  Contract  Determined  on  Review. 

—  Jefferson  Branch  Bank  v.  Skelly,  1  Black 
("U.  S.)  436 :  Missouri,  etc.,  R.  Co.  v.  Rock,  4 
Wall.  (tj.  S.)  177;  New  Orleans  Waterworks 
Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S. 
18;  Mobile,  etc.,  R.  Co.  v.  Tennessee,  153  U.  S. 
492;  Chicago,  etc.,  R.  Co.  v.  Nebraska,  170 
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Due  Process  of  Law.  —  The  determination  of  what  is  essential  to  due  process 
of  law  under  a  state  statute  is  a  state  question,  within  the  final  jurisdiction  of 
the  highest  court  of  the  state.  While  the  ascertainment  of  the  existence  of 
due  process  of  law  is  the  final  province  of  the  Supreme  Court  of  the  United 
States,  nevertheless,  where  the  state  court  decided  that  a  particular  formality- 
was  or  was  not  essential  under  the  state  statute,  such  decision  presents  no 
federal  question,  provided  the  statute  as  construed  by  the  state  court  does 
not  violate  the  Constitution.1  The  authority  of  this  court  does  not  extend 
to  irregularities  and  errors  in  proceedings  under  a  state  statute  in  the  state 
courts,  but  merely  to  the  power  of  the  state  courts  to  proceed  at  all.2 

(cc)  Federal  Right  or  Immunity  Denied.  —  The  third   class  of  Cases  in  which  this 

court  has  jurisdiction  to  review  the  decision  of  the  highest  court  of  a  state  by 
writ  of  error,  is  where  any  title,  right,  privilege  or  immunity  is  claimed  under 
the  Constitution  or  any  treaty  or  statute  of  the  United  States,  or  commission 
held  or  authority  exercised  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege  or  immunity  specifically  set  up  or  claimed  by 
either  party  under  such  Constitution,  treaty,  statute,  commission  or  authority.3 
In  order  to  give  this  court  jurisdiction  It  must  appear  that  a  federal  question 
within  the  language  of  the  statute  was  involved,*  and  that  its  decision  was 
necessary  to  the  determination  of  the  cause,  and  that  it  was  actually  decided, 
or  that  the  judgment  as  rendered  could  not  have  been  given  without  deciding 
it.5  If  the  question  is  merely  in  respect  to  the  transfer  of  a  right  or  title,  or 
contracts  in  relation  thereto,  this  court  has  no  jurisdiction  ;  6  and  this  although 


U.  S.  57 ;  Wilmington,  etc.,  R.  Co.  v.  Alsbrook, 
146  U.  S.  279;  Henderson  Bridge  Co.  v.  Hen- 
derson, 141  U.  S.  679. 

1.  Due  Process  of  Law.  —  Castillo  v.  McCon- 
nico,  168  U.  S.  674;  Pittsburgh,  etc.,  R.  Co.  v. 
Backus,  154  U.  S.  421  ;  Kentucky  R.  Tax  Cases, 
115  U.  S.  322;  Davidson  v.  New  Orleans,  96 
U.  S.  97  ;  Baltimore  Traction  Co.  v.  Baltimore 
Belt  R.  Co.,  151  U.  S.  137 Marchant  v.  Penn- 
sylvania R.  Co.,  153  U.  S.  380. 

Jurisdiction  Sustained  as  Involving  Due  Process 
of  Law. —  See  Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232 ;  Tregea  v.  Modesto  Irrigation 
Dist.,  164  U.  S.  179;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226  ;  Backus  v.  Ft.  St.  Union 
Depot,  169  U.  S.  557;  Wilson  v.  North  Caro- 
lina, 169  U.  S.  586 ;  Abbott  v.  Tacoma  Bank 
of  Commerce,  175  U.  S.  409. 

2.  Irregularities  and  Errors  Not  Reviewable  as 
Suspending  Due  Process  of  Law.  —  Kennard  v. 
Louisiana,  92  U.  S.  480  ;  Marrow  v.  Brinkley, 
129  U.  S.  178;  Corry  v.  Campbell,  154  U.  S. 
629;  Davis  v.  Texas,  139  U.  S.  651  ;  Walker  v. 
Sauvinet,  92  U.  S.  90  ;  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9;  Morley  v.  Lake  Shore,  etc., 
R.  Co.,  146  U.  S.  162;  Bergemann  v.  Backer, 
157  U.  S.  655  ;  Central  Land  Co.  v.  Laidley, 
159  U.  S.  103. 

3.  Federal  Right  or  Immunity  Denied.  —  Rev. 
Stat.  U.  S.,  §  709;  Mutual  L.  Ins.  Co.  v.  Mc- 
Grew,  188  U.  S.  307 ;  Lytle  v.  Arkansas,  22 
How.  (U.  S.)  193;  People  v.  Connelly,  7  Wall. 
(U.  S.)  16;  Trebilcock  v.  Wilson,  12  Wall. 
(U.  S.)  687;  Dooley  v.  Smith,7  13  Wall.  (U.  S.) 
604;  Sevier  v.  Haskell,  14  Wall.  (U.  S.)  15; 
Home  Ins.  Co.  v.  Augusta,  93  U.  -S.  121  ;  Bo- 
hanan  v.  Nebraska,  118  U.  S.  231  ;  Burthe  v. 
Dennis,  133  U.  S.  514;  Boyd  v.  Nebraska,  143 
U.  S.  155  ;  Huntington  v.  Attrill,  146  U.  S. 
657;  Woodruff  v.  Mississippi,  162  U.  S.  291; 
Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S. 


329 ;  Green  Bay,  etc.,  Canal  Co.  v.  Patten 
Paper  Co.,  172  U.  S.  58;  Taylor  v.  Beckham, 
178  U.  S.  578;  Talbot  v.  Sioux  City  First  Nat. 
Bank,  185  U.  S.  180. 

i.  Federal  Right  Within  Statute  Must  Be  In- 
volved.—  In  the  following  collection  of  cases 
the  right  or  immunity  claimed  is  held  not  to  be 
within  the  statute  so  as  to  give  this  court 
jurisdiction:  De  Lamar's  Nevada  Gold  Min. 
Co.  v.  Nesbitt,  177  U.  S.  523;  Yesler  v.  Wash- 
ington Harbor  Line  Com'rs,  146  U.  S.  646; 
McKenna  v.  Simpson,  129  U.  S.  506;  Lewis  v. 
Campau,  3  Wall.  (U.  S.)  106  ;  Boggs  v.  Merced 
Min.  Co.,  3  Wall.  (U.  S.)  304 ;  Lanfear  v. 
Hunley,  4  Wall.  (U.  S.)  204;  Almonester  v. 
Kenton,  9  How.  (U.  S.)  1  ;  Williams  v.  Weaver, 
100  U.  S.  547;  Poppe  v.  Langford,  104  U.  S. 
770 ;  Yesler  v.  Washington  Harbor  Line 
Com'rs,  146  U.  S.  646 ;  California  Powder 
Works  v.  Davis,  151  U.  S.  389;  Central  Pac. 
R.  Co.  v.  Nevada,  162  U.  S.  512;  Union  Nat. 
Bank  v.  Nashville,  etc.,  R.  Co.,  163  U.  S.  325; 
Telluride  Power  Transmission  Co.  v.  Rio 
Grande  Western  R.  Co.,  175  U.  S.  639;  Taylor 
v.  Beckham,  178  U.  S.  578. 

Refusal  to  Entertain  a  Case  Involving  a  Federal 
Question  does  not  give  this  court  jurisdiction. 
Semple  v.  Hagar,  4  Wall.  (U.  S.)  431. 

5.  Decision  of  Question  Must  Be  Essential  Part 
of  Judgment  Rendered.  —  California  Powder 
Works  v.  Davis,  151  U.  S.  389;  Eustis  v. 
Bolles,  150  U.  S.  361;  Missouri  Pac.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556  ;  Mills  v.  Brown,  16 
Pet.  (U.  S.)  525  ;  Roby  v.  Colehour,  146  U.  S. 
153  ;  Adams  County  v.  Burlington,  etc.,  R.  Co., 
112  U.  S.  123. 

6.  Transfer  of  Right  or  Contract  Relating 
Thereto  Not  Within  Jurisdiction,  —  Miller  v. 
Swann,  150  U.  S.  132;  (Shever  v.  Horner,  142 
U.  S.  122;  Mace  v.  Merrill,  119  U.  S.  58T  ; 
California  v.  Jacks«n,  112  U.  S.  233;  McStry 
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the  plaintiff  in  error  takes  title  directly  or  indirectly  from  the  United  States.1 
Of  course,  if  the  rights  claimed  under  a  United  States  statute  or  authority 
depend  upon  questions  of  fact  or  questions  of  local  or  general  law,  this  court 
is  without  jurisdiction ; 58  and  decisions  simply  construing  state  statutes  raise 
no  federal  question.3  Mere  errors  and  irregularities  in  administering  the 
laws  are  beyond  the  revisory  power  of  this  court.4 

Instances  of  Questions  Within  This  Jurisdiction  are  those  arising  under  the  bank- 
ruptcy laws,5  land  grants  of  Congress,0  the  homestead  laws,'5'  the  national 
banking  laws,8  the  navigation  laws,"-*  the  revenue  laws,10  and  other  acts  passed 
by  Congress  upon  subjects  over  which  its  authority  is  paramount. 11 

cc  Whether  Federal  Question  Involved.  —  Upon  the  question  whether  any 
federal  issue  is  involved  so  as  to  give  this  court  jurisdiction,  it  may  be 
generally  stated  that,  if  the  decision  is  upon  grounds  broad  enough  to  support 
the  judgment  independent  of  any  federal  question,  this  court  will  not  enter- 
tain a  writ  of  error. 13  If  such  independent  grounds  were  hot  good  and  valid, 
it  would  be  presumed  that  the  state  court  based  its  judgment  on  the  law 
raising  the  federal  question,  and  this  court  will  then  take  jurisdiction.13  This 
court  has  generally  refused  to  disturb  a  judgment  of  a  state  court  rendered 
upon  a  pure  question  of  fact,14  or  upon  the  principle  of  estoppel,15  or  laches,16 


v.  Friedman,  92  U.  S.  723 ;  Romie  v.  Casa- 
nova, 91  U.  S.  379;  Gill  v.  Oliver,  11  How. 
(U.  S.)  529;  Maney  v.  Porter,  4  How.  (U.  S.) 
55;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S. 
46;  Felix  v.  Scawarnweber,  125  U.  S.  54; 
Walter  A.  Wood  Mowing,  etc.,  Mach.  Co.  v. 
Skinner,  139  U.  S.  293. 

1.  That  Plaintiffs  Title  Is  from  United  States 
Immaterial. —  De  Lamar's  Gold  Min.  Co.  v. 
Nesbitt,  177  U.  S.  523;  Blackburn  v.  Portland 
Gold  Min.  Co.,  175  U.  S.  571  ;  Florida  Cent., 
etc.,  R.  Co.  v.  Bell,  176  U.  S.  321  ;  California 
Powder  Works  v.  Davis,  151  U.  S.  389. 

2.  Questions  of  Fact,  Local  and  General  Law.  — 
Telluride  Power  Transmission  Co.  v.  Rio 
Grande  Western  R.  Co.,  187  U.  S.  584;  Lude- 
ling  v.  Chaffe,  143  U.  S.  301  ;  Blackburn  v. 
Portland  Gold  Min.  Co.,  175  U.  S.  571  ;  Sho- 
shone Min.  Co.  v.  Rutter,  177  U.  S.  505;  Beals 
v.  Cone,  188  U.  S.  184. 

3.  Decisions  Construing  State  Statutes.  — John- 
son v.  New  York  L.  Ins.  Co.,  187  U.  S.  496; 
Glenn  v.  Garth,  T47  U.  S.  360 ;  Banholzer  v. 
New  York  L.  Ins.  Co.,  178  U.  S.  402. 

4.  Irregularities  in  Administering  Laws.  — 
Gibson  v.  Mississippi,  162  U.  S.  565 ;  In  re 
Robertson,  156  U.  S.  183. 

6.  Questions  under  Bankruptcy  Laws.  —  Wil- 
liams v.  Heard,  140  U.  S.  529. 

6.  Land  Grants.  —  Northern  Pac.  R.  Co.  v. 
Colburn,  164  U.  S.  383 ;  Wallace  v.  Parker,  6 
Pet.  (U.  S.)  680;  Pollard  v.  Kibbe,  14  Pet. 
(U.  S.)  353 ;  Chouteau  v.  Eckhart,  2  How. 
(U.  S.)  344;  Lytle  v.  Arkansas,  22  How.  (U. 
S.)  193 ;  Berthold  v.  McDonald,  22  How.  (U. 
S.)  334;  Silver  v.  Ladd,  6  Wall.  (U.  S.) 
440;  Shively  v.  Bowlby,  152  U.  S.  1;  Baldwin 
v.  Stark,  107  U.  S.  463  ;  Rossus  v.  Doe,  1  Pet. 
(U.  S.)  664;  Carondelet  v.  St.  Louis,  1  Black 
(U.  S.)  179. 

7.  Homestead  Laws.  —  Anderson  v.  Carkins. 
135  U.  S.  483. 

8.  National  Banking  Laws.  —  Grand  Forks 
First  Nat.  Bank  v.  Anderson,  172  U.  S.  573; 
McCormick  v.  Market  Nat.  Bank,  165  U.  S 
53S;  Logan  County  Nat.  Bank  v.  Townsend. 
139  U.  S.  67;  Swope  v.  Leffingwell,  105  U.  S.  3! 


9.  Navigation  Laws.  —  Belden  v.  Chase,  150 
U.  S.  674. 

10.  Revenue  Laws. — American  Express  Co.  v. 
Michigan,  177  U.  S.  404;  Hall  v.  Jordan,  15 
Wall.  (U.  S.)  393- 

11.  Other  Acts  of  Congress.  —  Missouri,  etc.,  R. 
Co.  v.  Haber,  169  U.  S.  513;  Sioux  City,  etc., 
R.  Co.  v.  Richmond,  15  Wall.  (U.  S.)  3;  Mc- 
Guire  v.  Com.,  3  Wall.  (U.  S.)  382;  Maguire  v. 
Tyler,  1  Black  (U.  S.)  195. 

12.  Decision  upon  Grounds  Independent  of  Federal 
Question.  —  Rutland  R.  Co.  v.  Central  Vermont 
R.  Co.,  159  U.  S.  630;  Klinger  v.  Missouri,  13 
Wall.  (U.  S.)  263  ;  Capital  Nat.  Bank  v.  Cadiz 
First  Nat.  Bank,  172  U.  S.  425;  Harrison  v. 
Morton,  171  U.  S.  38;  Pierce  v.  Somerset  R. 
Co.,  171  U.  S.  641  ;  Wade  v.  Lawder,  165  U.  S. 
624;  Bacon  v.  Texas,  163  U.  S.  207;  Seneca 
Nation  v.  Christy,  162  U.  S.  283 ;  Gillis  v. 
Stinchfield,  159  U.  S.  658;  Rutland  R.  Co.  v. 
Central  Vermont  R.  Co.,  159  U.  S.  630. 

13.  Where  Independent  Ground  NofSufficient.  — 
Klinger  v.  Missouri,  13  Wall.  (U.  S.)  257; 
Neilson  v.  Lagow,  12  How.  (U.  S.)  98  ;  Maguire 
v.  Tyler,  8  Wall.  (U.  S.)  650. 

14.  Decisions  upon  Question  of  Fact.  —  Lewis  v. 
Campau,  3  Wall.  (U.  S.)  106 ;  Hall  v.  Jordan, 
15  Wall.  (U.  S.)  393;  Boggs  v.  Merced  Min. 
Co.,  3  Wall.  (U.  S.)  304;  Carpenter  v.  Wil- 
liams, 9  Wall.  (U.  S.)  785 ;  Crary  v.  Devlin, 
23  U.  S.  (L.  ed.)  511  ;  Republican  River  Bridge 
Co.  v.  Kansas  Pac.  R.  Co.,  92  U.  S.  315;  Mar- 
tin v .  Marks,  97  U.  S.  345  ;  Kenney  v.  Effinger, 
115  U.  S.  577;  Quimby  v.  Boyd,  128  U.  S.  488; 
Dower  v.  Richards,  151  U.  S.  658. 

15.  Estoppel — Gillis  v.  Stinchfield,  159  U.  S. 
658;  Michigan  v.  Flint,  etc.,  R.  Co.,  152  U.  S. 
363  ;  Adams  County  v.  Burlington,  etc.,  R.  Co., 
112  U.  S.  123;  Israel  v,  Arthur,  152  U.  S.  355; 
Sherman  v.  Grinnell,  144  U.  S.  198 ;  Beals  v. 
Cone,  188  U.  S.  186;  Speed  v.  McCarthy,  181 
U.  S.  269. 

16.  Laches. —  Moran  v.  Horsky,  178  U.  S.  205; 
Pittsburgh,  etc.,  Iron  Co.  v.  Cleveland  Iron  Min. 
Co.,  178  U.  S.  270;  Marrow  v.  Brinkley,  129  TJ. 
S.  178;  Rutland  R.  Co.  v.  Central  Vermont  R. 
Co.,  159  U.  S.  630. 
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or  waiver,1  or  res  judicata*  or  in  regard  to  the  statute  of  limitations,3  or 
matters  of  state  procedure,4  or  matters  of  general  law,5  or  local  law.6 

dd.  Presentation  of  Question.  — ■  The  right,  title,  privilege,  or  immunity 
claimed  under  the  Constitution,  treaty,  statute,  commission,  or  authority, 
must  be  specially  set  up  or  claimed  in  the  state  court,7  and  the  right  claimed 
must  be  personal  to  the  plaintiff  in  error.8  If  the  right  claimed  was  not 
specially  set  up,  but  the  opinion  of  the  state  court  shows  that  the  question 
was  fully  considered,  and  decided  adversely,  this  court  may  take  jurisdiction.9 
Where  the  validity  of  a  treaty  or  statute  of  the  United  States  is  raised  and  the 
decision  is  against  it,  or  the  validity  of  a  state  statute  is  drawn  in  question  and 
the  decision  is  in  favor  of  its  validity,  this  court  has  repeatedly  held  that  if  the 
federal  question  appears  in  the  record  and  was  decided,  or  such  decision  was 
necessarily  involved  in  the  case,  and  the  case  could  not  have  been  determined 
without  deciding  such  question,  the  fact  that  it  was  not  specially  set  up  and 
claimed  is  not  conclusive  against  a  review  of  such  question  here.10  The  fede- 


1.  Waiver.  —  Beaupre  v.  Noyes,  138  U.  S. 
397;  Eustis  v.  Bolles,  150  U.  S.  361. 

2.  Res  Judicata.  —  Beals  v.  Cone,  188  U. 
S.  188;  Northern  Pac.  R.  Co.  v.  Ellis,  144 
U.  S.  458  ;  Adams  v.  Louisiana  Board  of  Liqui- 
dation, 144  U.  S.  651  ;  San  Francisco  v.  Itsell, 
133  U.  S.  65. 

3.  Statute  of  Limitations.  —  Harrison  v.  Nyer, 
92  U.  S.  in  ;  Moran  v.  Horsky,  178  U.  S.  205; 
Carothers  v.  Mayer,  164  U.  S.  325;  Great 
Western  Tel.  Co.  v.  Purdy,  162  U.  S.  329. 

4.  State  Procedure.  —  Tripp  v.  Santa  Rosa  St. 
R.  Co.,  144  U.  S.  126;  Iowa  Cent.  R.  Co.  v. 
Iowa,  160  U.  S.  389;  Grand  Rapids,  etc.,  R. 
Co.  v.  Butler,  159  U.  S.  87;  Wood  v.  Brady, 
150  U.  S.  18;  Gibson  v.  Mississippi,  162  U.  S. 
565  ;  French  v.  Hopkins,  124  U.  S.  524;  Loeber 
v.  Schroeder,  149  U.  S.  580 ;  Thorington  v. 
Montgomery,  147  U.  S.  490 ;  McNulty  v.  Cali- 
fornia, 149  U.  S.  645  ;  Vincent  v.  California, 
149  U.  S.  648;  Northern  Pac.  R.  Co.  v.  Pat- 
terson, 154  U.  S.  130;  O'Neil  v.  Vermont,  144 
U.  S.  323. 

5.  General  Law.  —  Sayward  v.  Denny,  158  U. 
S.  180;  Rockhold  v.  Rockhold,  92  U.  S.  129; 
Leyson  v.  Davis,  170  U.  S.  36;  Capital  Nat. 
Bank  v.  Cadiz  First  Nat.  Bank,  172  U.  S.  425. 

6.  Local  Law.  —  Hibben  v.  Smith,  191  U.  S. 
310;  Smith  v.  Indiana,  191  U.  S.  138;  Seneca 
Nation  v.  Christy,  162  U.  S.  283;  Kennedy  v. 
Hunt,  7  How.  (U.  S.)  586 ;  Doe  v.  The  Mobile, 
9  How.  (U.  S.)  451. 

7.  Right  or  Immunity  to  Be  Specially  Set  Up  in 
State  Court.  —  Home  for  Incurables  v.  New 
York,  187  U.  S.  155;  Bollin  v.  Nebraska,  176 
U.  S.  83;  Telluride  Power  Transmission  Co. 
v.  Rio  Grande  Western  R.  Co.,  175  U.  S.  639; 
Columbia  Water  Power  Co.  v.  Columbia  Elec- 
tric St.  R.,  etc.,  Co.,  172  U.  S.  475;  Levy  v. 
Superior  Ct.,  167  U.  S.  175;  Oxley  Stave  v. 
Butler  County,  166  U.  S.  648 ;  Chicago,  etc., 
R.  Co.  v.  Chicago,  164  U.  S.  454;  Powell  v. 
Brunswick  County,  150  U.  S.  433;  Roby  v. 
Colehour,  146  U.  S.  153;  Leeper  v.  Texas,  139 
U.  S.  462;  Baldwin  v.  Kansas,  129  U.  S.  52; 
Chappell  v.  Bradshaw,  128  U.  S.  132;  French 
v.  Hopkins,  124  U.  S.  524;  Spies  v.  Illinois, 
123  U.  S.  121  ;  Armstrong  v.  Treasurer.  16  Pet. 
(U.  S.)  281  ;  Missouri,  etc.,  R.  Co.  v.  Rock,  4 
Wall.  (U.  S.)  177- 

8.  Right  Claimed  Must  Be  Personal  to  Plaintiff 
in  Error. —  Smith  v.  Indiana,  191  U.  S.  138; 


De  Lamar's  Gold  Min.  Co.  v.  Nesbitt,  177  U. 
S.  523;  Texas,  etc.,  R.  Co.  v.  Johnson,  151  U. 
S.  81;  Missouri  v.  Andriano,  138  U.  S.  496; 
Linton  v.  Stanton,  12  How.  (U.  S.)  423; 
Strader  v.  Baldwin,  9  How.  (U.  S.)  261  ;  Man- 
ning v.  French,  133  U.  S.  186;  McNulta  v. 
Lochridge,  141  U.  S.  327;  Kizer  v.  Texarkana, 
etc.,  R.  Co.,  179  U.  S.  199;  Conde  v.  York,  168 
U.  S.  642 ;  Northern  Pac.  R.  Co.  v.  Patterson, 
154  U.  S.  130;  Ludeling  v.  Chaffe,  143  U.  S. 
301;  Giles  v.  Little,  134  U.  S.  635;  Miller  v. 
Lancaster  Bank,  106  U.  S.  542;  Long  v.  Con- 
verse, 91  U.  S.  105;  Owings  v.  Norwood,  5 
Cranch  (U.  S.)  344;  Montgomery  v.  Her- 
nandez, 12  Wheat.  (U.  S.)  129;  Hale  v.  Gaines, 
22  How.  (U.  S.)  144 ;  Verden  v.  Coleman,  1 
Black  (U.  S.)  472. 

9.  Question  Raised  by  Opinion  of  State  Court.  — 
San  Jose  Land,  etc.,  Co.  v.  San  Jose  Ranch  Co., 
189  U.  S.  180;  Mallet  v.  North  Carolina,  181  U. 
S.  589;  Egan  v.  Hart,  165  U.  S.  188;  Dibble 
v.  Bellingham  Bay  Land  Co.,  163  U.  S.  63; 
Sayward  v.  Denny,  158  U.  S.  180;  Kreiger  v. 
Shelby  R.  Co.,  125  U.  S.  39;  Crescent  City  Live 
Stock  Co.  v.  Butchers'  Union  Slaughter  House 
Co.,  120  U.  S.  141  ;  Philadelphia  Fire  Assoc.  v. 
New  York,  119  U.  S.  110;  Gross  v.  U.  S.,  108 
U.  S.  477;  Crossley  v.  New  Orleans,  108  U.  S. 
105  ;  Murdock  v.  Memphis,  20  Wall.  (U.  S.)  590  ; 
Delmas  v.  Merchants'  Ins.  Co.,  14  Wall.  (U.  S.) 
661. 

10.  Review  Although  Question  Not  Specially  Set 
Up.— Miller  v.  Nicholls,  4  Wheat.  (U.  S.)  311  ; 
Willson  v.  Black  Bird  Creek  Marsh  Co.,  2  Pet. 
(U.  S.)  245  ;  Satterlee  v.  Matthewson,  2  Pet. 
(U.  S.)  380  ;  Fisher  v.  Cockerell,  5  Pet.  (U.  S.) 
248;  Crowell  v.  Randell,  10  Pet.  (U.  S.)  368; 
Harris  v.  Dennie,  3  Pet.  (U.  S.)  392;  Farney 
v.  Towle,  1  Black  (U.  S.)  350 ;  Hoyt  v. 
Sheldon,  1  Black  (U.  S.)  518;  Missouri,  etc., 
R.  Co.  v.  Rock,  4  Wall.  (U.  S.)  177;  Furman 
v.  Nichol,  8  Wall.  (U.  S.)  44;  Columbia  Water 
Power  Co.  v.  Columbia  Electric  St.  R.,  ete., 
Co.,  172  U.  S.  475 ;  Kaukanna  Water  Power 
Co.  v.  Green  Bay,  etc.,  Canal  Co.,  142  U.  S. 
254;  Hickle  v.  Starke,  1  Pet.  (U.  S.)  94; 
Bridge  Proprietors  v.  Hoboken  Land,  etc.,  Co., 
1  Wall.  (U.  S.)  116;  Yazoo,  etc.,  R.  Co.  v. 
Adams,  180  U.  S.  15;  Telluride  Power  Trans- 
mission Co.  v.  Rio  Grande  Western  R.  Co.,  175 
U.  S.  639  ;  Green  Bay,  etc.,  Canal  Co.  v.  Patten 
Paper  Co.,  172  U.  S.  58;  Chicago,  etc.,  R.  Co. 
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ral  question  on  which  the  jurisdiction  of  the  court  is  invoked  must  appear  of 
record.1  This  court  can  only  consider  the  lecord,2  of  which  the  petition  for 
the  writ  of  error  forms  no  part.3 

(2)  Since  Act  of  March  J,  1891  —  (a)  General  Statement  of  Jurisdiction.  ■ —  The  Act 
of  March  3,  1891,  made  such  extensive  changes  in  the  appellate  jurisdiction 
of  this  court  as  to  amount  substantially  to  a  complete  re  enactment  of  that 
jurisdiction.  The  act  provides  that  certain  classes  of  cases  are  reviewable  by 
this  court  directly  from  the  District  Courts  and  the  Circuit  Courts,4  which 
provision  is  exclusive,5  and  that  other  cases  shall  reach  it  only  after  appeal  to 
the  Circuit  Court  of  Appeals  and  subsequent  appeal  from  that  court.6  In 
short,  the  jurisdiction  of  this  court  is  greatly  curtailed,  the  Circuit  Court  of 
Appeals  being  given  final  jurisdiction  of  many  matters  heretofore  reviewable 
by  this  court.* 

(b)  Cases  Directly  Appealable  from  District  and  Circuit  Courts  —  an.  Cases  in  Which  Juris- 
diction of  Court  Is  in  Issue.  —  Appeals  or  writs  of  error  may  be  taken  from  the 


v.  Chicago,  166  U.  S.  226;  Sayward  v.  Denny, 
158  U.  S.  i8o;  Powell  v.  Brunswick  County, 
150  U.  S.  440;  Davis  v.  Packard,  6  Pet.  (U.  S.) 

1,  Question  Must  Appear  of  Record.  —  Citi- 
zens' Sav.  Bank  v.  Owensboro,  173  U.  S.  636; 
Dewey  v.  Des  Moines,  173  U.  S.  193;  Capital 
Nat.  Bank  v.  Cadiz  First  Nat.  Bank,  172  U.  S. 
425 ;  Green  Bay,  etc.,  Canal  v.  Patten  Paper 
Co.,  172  U.  S.  58;  Kipley  v.  Illinois,  170  U.  S. 
182;  Miller  v.  Cornwall  R.  Co.,  168  U.  S.  131  i 
Louisville,  etc.,  R.  Co.  v.  Louisville,  166  U.  S. 
709;  Dibble  v.  Bellingham  Bay  Land  Co.,  163 
U.  S.  63 ;  Chemical  Nat.  Bank  v.  City  Bank, 
160  U.  S.  646;  Winona,  etc..  Land  Co.  v.  Min- 
nesota, 159  U.  S.  540  ;  Goodenough  Horse-Shoe 
Mfg.  Co.  v.  Rhode  Island  Horse-Shoe  Co.,  154 
U.  S.  635;  Gray  v.  Coan,  154  U.  S.  586;  Mor- 
rison v.  Watson,  154  U.  S.  in;  Miller  v. 
Texas,  153  U.  S.  535;  Marsh  v.  Nichols,  140 
U.  S.  344  ;  Murray  v.  Charleston,  96  U.  S.  432  ; 
Wolf  v.  Stix,  96  U.  S.  541  ;  Suydam  v.  Wil- 
liamson, 20  How.  (U.  S.)  427;  Christ  Church 
v.  Philadelphia  County,  20  How.  (U.  S.)  26 ; 
Carter  v.  Bennett,  15  How.  (U.  S.)  354;  Ocean 
Ins.  Co.  v.  Polleys,  13  Pet.  (U.  S.)  157;  Crow- 
ell  v.  Randell,  10  Pet.  (U.  S.)  368;  Davis  v. 
Packard,  7  Pet.  (U.  S.)  276 ;  Satterlee  v.  Mat- 
thewson,  2  Pet.  (U.  S.)  380;  Milhr  v.  Nicholls, 
4  Wheat.  (U.  S.)  311;  The  Victory,  6  Wall. 
(U.  S.)  382;  Sayward  v.  Denny,  158  U.  S.  180; 
Choteau  v.  Marguerite,  12  Pet.  (U.  S.)  507; 
Coons  v.  Hallaher,  15  Pet.  (U.  S.)  18;  Com- 
mercial Bank  v.  Buckingham,  5  How.  (U.  S.) 
317;  Grand  Gulf,  etc.,  R.  Co.  v.  Marshall,  12 
How.  (U.  S.)  165;  Maxwell  v.  Newbold,  18 
How.  (U.  S.)  511;  Hoyt  v.  Sheldon,  1  Black 
(U.  S.)  518;  Taylor  v.  Morton,  2  Black  (U.  S.) 
418:  Gibson  v.  Choteau,  8  Wall.  (U.  S.)  314; 
Cockroft  v.  Vose,  14  Wall.  (U.  S.)  5  I  Detroit 
City  R.  Co.  v.  Guthard,  114  U.  S.  133;  Kansas 
Endowment  Assoc.  v.  Kansas,  120  U.  S.  103; 
Nauer  v.  Thomas,  13  Allen  (Mass.)  572:  Inglee 
7 .  Coolidge,  2  Wheat.  (U.  S.)  363 ;  Fisher  v. 
Cockerell,  5  Pet.  (U.  S.)  248;  Crawford  v. 
Branch  Bank.  7  How.  (U.  S.)  279;  Atty.-Gen. 
t\  Federal  St.  Meeting  House,  1  Black  (U.  S.) 
262;  Parmelee  v.  Lawrence,  11  Wall.  (U.  S.) 
36;  Brooks  v.  Missouri,  124  U.  S.  394;  Powell 
V.  Brunswick  County,  150  U.  S.  433  ;  Ansbro 
v.  U.  S.,  159  U.  S.  695- 

2.  Only  Question  of  Recod  Considered.  — 
Walker  v.  Villavaso,  6  Wall.  (U.  S.)  124; 


Davis  v.  Packard,  6  Pet.  (U.  S.)  41  ;  Arm- 
strong v.  Treasurer,  16  Pet.  (U.  S.)  285. 

3.  Petition  for  Writ  of  Error  Not  a  Part  cf 
Record. —  Warfield  v.  Chaffe,  91  U.  S.  690; 
Susquehanna  Boom  Co.  v.  West  Branch  Boom 
Co.,  no  U.  S.  57;  Pacific  Postal  Tel.  Cable  Co. 
v.  O'Connor,  128  U.  S.  394;  Sayward  v. 
Denny,  158  U.  S.  180;  Butler  v.  Gage,  138  U. 
S  52. 

4.  See  Stat.  L.  826,  c.  517,  §§  5,  6. 
Only  Final  Decisions  Reviewable.  —  McLish  v. 

Roff,  141  U.  S.  661  ;  Southern  R.  Co.  v.  Postal 
Tel.  Cable  Co.,  179  U.  S.  641  ;  Covington 
v.  Covington  First  Nat.  Bank,  185  U.  S. 
277. 

Courts  in  Indian  Territory  Not  Within  Section. 

—  In  re  Mills,  135  U.  S.  268;  Brown  v.  U.  S., 
171  U.  S.  631. 

Direct  Appeal  from  Territory  of  Hawaii  Author- 
ized. —  Wright  v.  McFarlane,  (C.  C.  A.)  122 
Fed.  Rep.  770.    But  see  Ex  p.  Wilder's  Steam- 
ship Co.,  183  U.  S.  545. 
Supreme  Court  of  Porto  Rico  Not  Within  Section. 

—  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149. 
Habeas   Corpus  Proceedings.  —  Direct  appeals 

to  this  court  from  the  judgment  of  the  Circuit 
Court  in  habeas  corpus  proceedings  were  abol- 
ished by  the  Circuit  Court  of  Appeals  Act,  but 
such  appeals  may  still  be  taken  in  the  cases 
designated  in  section  5  of  the  Act.  In  re  Len- 
non,  150  U.  S.  393. 

Order  Allowing  an  Appeal  a  Prerequisite,  — 
In  re  Durrant,  84  Fed.  Rep.  317. 

Distinction  Between  Appeals  and  Writs  of  Error 
Not  Abolished.  —  Bucklin  v.  U.  S.,  159  U.  S. 
680. 

Judgment  of  Circuit  Court  Not  Reviewable  as 
Judgment  of  Circuit  Court  of  Appeals.  —  Where 
the  judgment  of  the  Circuit  Court  by  the  form 
of  its  entry  made  the  decree  of  the  Circuit 
Court  of  Appeals  its  own  decree,  in  a  suit  which 
had  been  appealed  to  the  Circuit  Court  of  Ap- 
peals, an  appeal  will  not  lie  to  the  Supreme 
Court  from  such  judgment,  as  being  the  judg- 
ment of  the  appellate  court.  Webster  v.  Daly, 
163  U.  S.  155. 

5.  Provision  Exclusive.  —  Louisville  Public 
Warehouse  Co.  v.  Collector  of  Customs,  49 
Fed.  Rep.  561. 

6.  See  infra,  this  section,  Cases  Coming  from 
Circuit  Court  of  Appeals. 

7.  See  infra,  this  title,  Circuit  Courts  of  Ap- 
peals —  Finality  of  Jurisdiction. 
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District  Courts  or  Circuit  Courts  direct  to  the  Supreme  Court  in  any  case  in 
which  the  jurisdiction  of  the  court  is  in  issue.1  The  jurisdiction  here  meant  is 
the  jurisdiction  of  the  District  and  Circuit  Courts  of  the  United  States  as 
federal  courts  and  not  simply  their  general  authority  as  judicial  tribunals.8 
Questions  as  to  the  sufficiency  of  the  service  of  process,3  or  whether  the 
amount  in  controversy  is  large  enough  to  confer  jurisdiction,4  are  jurisdictional 
questions  within  this  section. 

Rules  Governing  the  Jurisdiction.  —  For  this  court  to  have  direct  appellate  juris- 
diction the  question  of  the  jurisdiction  of  the  lower  court  need  not  be  the 
sole  issue  involved,5  but  where  it  is  the  sole  issue,  as  where  the  court  below 
refuses  to  take  jurisdiction  and  thus  disposes  of  the  whole  case  in  favor  of  the 
defendant,  the  authority  to  review  rests  only  with  this  court.6  If  the  court 
below  sustains  its  jurisdiction  and  renders  judgment  on  the  merits  for  the 
defendant,  the  plaintiff  who  has  invoked  the  jurisdiction  must  appeal  to  the 
Circuit  Court  of  Appeals,  where,  if  the  question  of  jurisdiction  arises,  that 
court  may  certify  it;  but  if  the  court  below  decides  upon  the  merits  in  favor 
of  the  plaintiff,  this  court  has  direct  appellate  jurisdiction,  or  jurisdiction  after 
appeal  to  the  Circuit  Court  of  Appeals  and  certification  of  the  question  of 
jurisdiction  by  that  court,  according  as  the  defendant  may  elect  to  proceed. 
If,  in  such  case,  the  plaintiff  has  ground  of  complaint  in  respect  to  the  judg- 


1.  26  Stat.  L.  826,  c.  517,  §  5,  cl.  1. 
Question  Must  Arise  in  Case  Appealed  from.  — 

An  appeal  does  not  lie  to  the  Supreme  Court  in 
a  suit  upon  a  question  involving  the  jurisdic- 
tion of  the  Circuit  Court  over  another  suit  pre- 
viously determined  in  that  court.  Carey  v. 
Houston,  etc.,  R.  Co.,  150  U.  S.  170;  In  re 
Lennon,  150  U.  S.  398. 

Adverse  Decision  on  Merits  Not  Appealable.  — 
Where  the  question  of  the  jurisdiction  is  de- 
cided favorably  to  the  party,  he  cannot  appeal 
on  account  of  an  adverse  decision  on  the 
merits.  Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.,  191  U.  S.  376. 

Only  Trial  Judgment  Appealable.  —  Chicago, 
etc.,  R.  Co.  v.  Roberts,  141  U.  S.  690;  Ameri- 
can Constr.  Co.  v.  Jacksonville,  etc..  R.  Co., 
148  U.  S.  372;  Bowker  v.  U.  S.,  186  U.  S. 
135- 

Rule  Applicable  to  Cases  under  Bankruptcy  Act. 

—  Bardes  v.  Hawarden  First  Nat.  Bank,  175 
U.  S.  526, 

2.  Question  of  Federal  Jurisdiction  Essential.  — 

Louisville  Trust  Co.  v.  Knott,  191  U.  S.  225; 
Mexican  Cent.  R.  Co.  v.  Eckman,  187  U.  S. 
4.32;  Smith  v.  McKay,  161  U.  S.  355;  Blythe  v. 
Hinckley,  173  U.  S.  501  ;  Schunk  v.  Maline,  etc., 
Co.,  147  U.  S.  500. 
Sufficiency  of  Bill  Invoking  Equity  .Turipiiction. 

—  No  question  of  jurisdiction  which  this  court 
can  review  is  presented  by  the  contention  that 
the  complainants  have  failed  in  their  bill  to 
make  a  cause  properly  cognizable  in  a  court  of 
equity,  where  the  power  of  the  lower  court  to 
determine  the  case  is  not  disputed.  Smith  v. 
McKay,  161  U.  S.  355;  Building,  etc.,  Assoc.  v. 
Price,  169  U.  S.  45  ;  Blythe  v.  Hinckley, 
173  U.  S.  501;  World's  Columbian  Expo- 
sition v.  U.  S.,  (C.  C.  A.)  56  Fed.  Rep.  654; 
U.    S.   v.    Swan,    (C.   C.   A.)    65   Fed.  Rep. 

6?7. 

In  Bankruptcy.  —  A  decree  of  the  District 
Court  that  a  certain  person  is  not  one  against 
whom  a  decree  in  involuntary  bankruptcy  may 
be  entered  does  not  raise  a  question  of  the 


court's  jurisdiction.  Denver  First  Nat.  Bank 
v.  Klug,  186  U.  S.  203. 

In  Contempt.  —  A  judgment  of  the  District 
Court  imposing  imprisonment  for  contempt 
does  not  raise  a  question  of  jurisdiction  re- 
viewable by  the  Supreme  Court,  where  the 
jurisdiction  over  the  person  and  subject-matter 
of  the  contempt  is  not  denied.  O'Neill  v.  U.  S., 
190  U.  S.  36. 

Dismissing  an  Appeal  as  Res  Judicata  by  rea- 
son of  the  judgment  of  a  state  court  raises  no 
question  of  jurisdiction.  Blythe  v.  Hinckley, 
173  U.  S.  soi. 

A  Judgment  Remanding  a  Cause  to  a  State  Court, 
which  was  in  the  federal  court  on  petition  for 
removal,  is  not  reviewable  by  the  Supreme 
Court.  Chicago,  etc.,  R.  Co.  v.  Roberts,  141 
U.  S.  690  ;  Joy  v.  Adelbert  College,  146  U.  S. 
355  ;  American  Constr.  Co.  v.  Jacksonville,  etc., 
R.  Co.,  148  U.  S.  372;  In  re  Coe,  (C.  C.  A.)  49 
Fed.  Rep.  481  ;  In  re  Aspenwall  (C.  C.  A.)  90 
Fed.  Rep.  675. 

3.  Sufficiency  of  Service  of  Process  a  Jurisdic- 
tional Question. —  St.  Louis  Cotton  Compress  Co. 
v.  American  Cotton  Co.,  125  Fed.  Rep.  201 ; 
Shepard  v.  Adams,  168  U.  S.  618. 

4.  Amount  in  Controversy.  —  Wetmore  v. 
Rymer,  169  U.  S.  115. 

5.  Jurisdiction  Need  Not  Be  Sole  Issue.  —  U.  S. 
v.  Jahn,  155  U.  S.  109. 

6.  Where  Jurisdiction  the  Sole  Issue.  —  U.  S.  v. 
Jahn,  155  U.  S.  109;  U.  S.  v.  Sutton,  47  Fed. 
Rep.  129;  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Barber, 
(C.  C.  A.)  60  Fed.  Rep.  465;  The  Alliance, 
(C.  C.  A.)  70  Fed.  Rep.  273  ;  The  Annie  Faxon, 
CC.  C.  A.)  87  Fed.  Rep.  961  ;  Evans-Snider- 
Buel  Co.  v.  McCaskill,  (C.  C.  A.)  101  Fed. 
Rep.  658;  Dudley  v.  Lake  County,  (C.  C.  A.) 
103  Fed.  Rep.  209 ;  Excelsior  Wooden  Pipe 
Co.  v.  Pacific  Bridge  Co.,  (C.  C.  A.)  109  Fed. 
Rep.  497  ;  Sun  Printing,  etc.,  Assoc.  v.  Edwards, 
(C.  C.  A.)  121  Fed.  Rep.  826.  Compare  Crab- 
tree  v.  Madden,  (C.  C.  A.)  54  Fed.  Rep.  426; 
Coler  v.  Grainger  County,  (C.  C.  A.)  74  Fed. 
Rep.  16  ;  The  Presto.  (C.  C.  A.)  93  Fed.  Rep.  522. 
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ment  recovered,  he  may  also  carry  the  case  to  the  Circuit  Court  of  Appeals 
on  the  merits  by  cross-appeal  or  writ  of  error  if  the  defendant  has  tr.ken  the 
case  there,  or  independently  if  the  defendant  has  carried  the  case  to  this  court 
on  the  question  of  jurisdiction,  the  Circuit  Court  of  Appeals  in  this  instance 
suspending  decision  upon  the  merits  until  the  question  of  jurisdiction  has 
been  determined.  The  same  rules  are  applicable  where  the  plaintiff  objects 
to  the  jurisdiction  and  is,  or  both  parties  are,  dissatisfied  with  the  judgment 
on  the  merits.1  But  the  act  did  not  contemplate  simultaneous  appeals  and 
adjudications  in  the  same  suit  to  this  court  and  the  Circuit  Court  of  Appeals. 
Where  a  question  of  jurisdiction  is  raised  this  court  has  authority  to  review 
th.it  question  only,  or  the  whole  case  may  be  carried  to.  the  Circuit  Court  of 
Appeals.3  This  court  will  not  entertain  a  writ  which  was  taken  while  the 
case  was  pending  in  the  Circuit  Court  of  Appeals.3 

Presentation  of  Question  of  Jurisdiction. — Appeal  and  review  under  this  clause  is 
limited  to  the  question  of  jurisdiction,4  it  being  explicitly  provided  that  the 
question  of  jurisdiction  alone  shall  be  certified  to  the  Supreme  Court  from 
the  court  below  for  decision.5  In  order  to  invoke  the  exercise  by  this  court 
of  its  appellate  jurisdiction,  the  certificate  of  the  question  of  jurisdiction  is 
absolutely  essential,  and  the  absence  of  such  certificate  is  fatal  to  the 
maintenance  of  the  appeal.6 

bb.  Prize  Casks.  —  The  final  sentences  and  decrees  in  prize  causes  are  to  be 
carried  directly  to  this  court.7  The  provisions  of  earlier  acts  on  this  subject 
are  superseded  by  this  clause,  and  all  decrees  in  this  class  of  cases  are  made 
reviewable,  without  regard  to  the  amount  in  dispute  and  without  any  certificate 
of  the  district  judge  as  to  the  importance  of  the  case.8 

cc.  Capital  Cases.  —  Cases  of  conviction  of  a  capital  offense  are  appealable 
directly  to  this  court.9  The  test  of  the  jurisdiction  is  the  conviction  of  a 
crime  punishable  by  death.10  It  is  immaterial  that  the  conviction  is  not 
followed  by  the  death  penalty.11 

dd.  Constitutional  and  Treaty  Questions  —  In  General.  —  Certain  general  rules 
are  laid  down  as  applicable  to  the  jurisdiction  of  this  court  in  all  the  cases 
involving  questions  in  respect  to  the  Constitution  and  treaties  of  the  United 

1.  Summary  of  Rules  Governing  Jurisdiction  and  151  U.  S.  324;  Moran  v.  Hagerman,  151  U.  S. 
Appeals.  —  U.  S.  v.  Jahn,  155  U.  S.  109,  per  329;  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Barber,  157 
fuller,  C.  J.  See  also  McLish  v.  Roff,  141  U.  U.  S.  673;  Shields  v.  Coleman,  157  U.  S.  168; 
S.  661;  New  Orleans  v.  Benjamin,  153  U.  S.  Colvin  v.  Jacksonville,  158  U.  S.  456;  The 
411;  Barling  v.  Bank  of  British  North  Amer-  Bayonne,  159  U.  S.  687;  Van  Wagenen  v. 
ica,  50  Fed.  Rep.  260,  affirming  46  Fed.  Rep.  Sewall,  160  U.  S.  369;  Ansbro  v.  U.  S.,  159 
357;  Texas,  etc.,  R.  Co.  v.  Bloom,  (C.  C.  A.)  U.  S.  695;  Chappell  v.  U.  S.,  160  U.  S.  499; 
60  Fed.  Rep.  979;  Green  v.  Mills,  (C.  C.  A.)  Davis  v.  Geissler,  162  U.  S.  290. 

69  Fed.  Rep.  852;  The  Presto,  (C.  C.  A.)  93  7.  26  Stat.  L.  826,  c.  517,  §  5,  cl.  2. 

Fed.  Rep.  522.  8.  Paquette  v.  Havana,  175  U.  S.  677. 

2.  Simultaneous  Appeals  Not  Contemplated. —  9.  29  Stat.  L.  492,  c.  68,  cl.  3  ;  Good  Shot  v. 
McLish  v.  Roff,  141  U.  S.  661;  Maynard  v.  U.  S.,  (C.  C.  A.)  104  Fed.  Rep.  257. 

Hecht,  151  U.  S.  324.  Writs  of  Error  Not  Authorized.  —  U.   S.  v. 

3.  Writ  to  Supreme  Court  Dismissed.  —  Colum-  Sanges,  144  U.  S.  310;  U.  S.  v.  Hewecker,  164 
bus  Constr.  Co.  v.  Crane,  174  U.  S.  601  ;  Cin-  TJ.  S.  46. 

cinnati,  etc.,  R.  Co.  v.  Tinebald,   177   U.  S.  The  Original  Act  gave  jurisdiction  of  capital 

615.  and  otherwise  infamous  crimes.     26  Stat.  L. 

4.  Review  Confined  to  Question  of  Jurisdiction.  826,  c.  517,  §  5. 

—  McLish  v.  Roff,  141  U.  S.  661;  Horner  v.  10.  Conviction  the  Test  of  Jurisdiction. —  Fitz- 

U.  S.,  143  U.  S.  570;  Schtink  v.  Moline,  etc.,  patrick  v.  U.  S.,  178  U.  S.  304;  Good  Shot  v. 

Co.,  147  U.  S.  500 ;  Maynard  v.  Hecht,  151  U.  U.  S.,  104  Fed.  Rep.  257,  179  U.  S.  87. 

S.  324;  U.  S.  v.  Jahn,  155  U.  S.  112;  Greeley  Necessity  of  Conviction  for  Capital  Offense. 

v.  Lowe,  155  U.  S.  58;  U.  S.  v.  Rider,   163  Where  the  indictment  charged  the  defendant 

U.  S.  138;  Mexican  Cent.  R.  Co.  v.  Eckman,  with  the  crime  of  conspiracy  and  murder,  and 

189  U.  S.  432;  Hennessy  v.  Richardson  Drug  the  conviction  was  for  conspiracy  only,  this 

Co.,  189  U.  S.  25.  court  has  no  jurisdiction.    Davis  v.  U.  S.,  (C. 

Rule  Not  Applicable  to  Habeas  Corpus  Cases, —  C.  A.)  107  Fed.  Rep.  753. 

Storti  v.  Massachusetts,  183  U.  S.  138.  1!.   Absence    of  Death  Penalty  Immaterial.— 

5.  26  Stat.  L.  826,  c.  517,  §  5.  Fitzpatrick  v.  U.  S.,  178  U.  S.  304;  Good  Shot 

6.  Certificate  Necessary.  —  Maynard  v.  Hecht,  v.  U.  S.,  179  U.  S.  87. 

/  251  Volume  XXIX. 


Supreme  Court. 


UNITED  STATES  COURTS. 


Jurisdiction. 


States.  The  jurisdiction  m  sue!:  rases  u  exclusive,1  and  is  not  confined  to 
the  constitutional  or  treaty  question  involved,  but  extends  to  the  entire  case.8 
It  is  necessary  that  the  controversy  presented  be  substantial  both  as  to  the 
principle  invoked  and  the  relation  of  such  principle  to  the  party  invoking  it.3 
The  issue  presenting  the  constitutional  or  treaty  question  must  appear  of 
record,4  but  it  need  not  be  certified.5 

Construction  or  Application  of  Constitution.  —  Any  case  that  involves  the  construc- 
tion or  application  of  the  Constitution  of  the  United  States  is  directly  appeal- 
able to  this  court.6  The  former  jurisdiction  of  the  court  in  such  cases  is  in 
no  wise  curtailed  by  the  Circuit  Court  of  Appeals  Act.7  In  order  to  bring  a 
case  within  this  clause  of  the  act  the  lower  court  must  have  actually  construed 
the  Constitution  or  applied  it  to  the  case,8  or  must  at  least  have  been 
requested,  and  have  declined  or  omitted,  to  construe  or  apply  it.9 

Constitutionality  or  Validity  of  United  Stages  Law  or  Treaty.  —  This  court  has  direct 
appellate  jurisdiction  in  any  case  in  whicu  i,  e  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  const!  ction  of  any  treaty  made  under 
its  authority,  is  drawn  in  question.10  The  irei?  ^legation  of  a  right  under  a 
treaty,  unrelated  to  the  facts  of  the  case,  and  not  passed  upon  by  the  court, 
raises  no  question  under  this  clause  within  the  appellate  jurisdiction  of 
this  court.11 


1.  Jurisdiction  Exclusive. —  Gold  -  Washing, 
etc.,  Co.  v.  Keyes,  96  U.  S.  199;  Robinson  v. 
Caldwell,  165  U.  S.  159;  Blackburn  v.  Portland 
Gold  Min.  Co.,  17s  U.  S.  571  ;  Western  Union 
Tel.  Co.  v.  Ann  Harbor  R.  Co.,  178  U.  S.  239; 
Loeb  v.  Columbian  Tp.,  179  U.  S.  472;  Ameri- 
can Sugar  Refining  Co.  v.  New  Orleans,  i8t 
U.  S.  277  ;  Huguley  Mfg.  Co.  v.  Galeton  Cotton 
Mills,  184  U.  S.  290;  Filhiol  v.  Maurice,  185 
U.  S.  108;  Union,  etc.,  Bank  v.  Memphis,  i8g 
U.  S.  74 ;  Davis,  etc.,  Mfg.  Co.  v.  Los  Angeles, 
189  U.  S.  209;  Defiance  Water  Co.  v.  Defiance, 
191  U.  S.  184;  Arbuckle  v.  Blackburn,  191  U. 
S.  405;  Spencer  v.  Dunlap  Silk  Co.,  191  U.  S. 
526. 

Waiver  of  Right  of  Appeal  to  Supreme  Court  by 
Appeal  to  Circuit  Court  of  Appeals.  —  Robinson  v. 
Caldwell,  165  U.  S.  359;  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.,  187  U.  S.  427. 

2.  Complete  Review  Authorized.  —  Carey  v. 
Houston,  etc.,  R.  Co.,  150  U.  S.  170;  Chappell 
v.  U.  S.,  160  U.  S.  499;  Whitten  v.  Tomlinson, 
160  U.  S.  231  ;  Penn  Mut.  L.  Ins.  Co.  v.  Aus- 
tin, 168  U.  S.  685  ;  Holder  v.  Aultman,  169  U. 
S.  81;  Giles  v.  Harris,  189  U.  S.  486;  Davis, 
etc.,  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  216. 

3.  Substantial  Controversy  Essential.  —  Lam- 
pass  v.  Bell,  180  U.  S.  284. 

4.  Issue  Must  Appear  of  Record. --Ansbro  v. 
U.  S.,  159  U.  S.  695;  Cornell  v.  Green,  163 
U.  S.  75;  Muse  v.  Arlington  Hotel  Co..  168 
U.  S.  430;  Filler  v.  Cornwall  R.  Co.,  168  U.  S. 
131;  Cincinnati,  etc.,  R.  Co.  v.  Thiebaud,  177 
U.  S.  615;  Arkansas  v.  Schlierholz,  179  U.  S. 
598. 

5.  Certificate  Unnecessary  to  Review.  —  Giles  v. 
Harris,  189  U.  S.  486. 

6.  Constitution  Construed  and  Applied  by  Direct 
Appeal.  —  26  Stat,  at  L.  826,  d.  517,  §  5,  cl.  4; 
Carey  v.  Houston,  etc.,  R.  Co.,  150  U.  S.  170. 

Interstate  Commerce  Question  Within  Oause.  — 
Macon  v.  Georgis  Packing  Co.,  60  Fed.  Rep.  781. 

Criminal  Cases  may  be  reviewed  directly  under 
this  clause,  although  there  is  no  conviction  for 
a  capital  offense.  Motes  v.  U.  S.,  178  TJ.  S. 
458. 


Admission  of  Testimony. —  Whether,  in  crim- 
inal cases,  the  admission  of  certain  testimony 
infringes  the  rights  of  the  accused  under  the 
Sixth  Amendment  to  the  Constitution,  is  a  con- 
stitutional question  under  this  clause.  Motes 
v.  U.  S.,  178  U.  S.  458. 

The  Right  to  Vote  for  Members  of  Congress  is  a 
question  not  only  of  the  laws  of  the  state  in 
which  they  are  chosen,  but  a  question  under  the 
Constitution  of  the  United  States,  and  may  be 
taken  directly  to  this  court.  Wiley  v.  Sinkler, 
179  U.  S.  62. 

Constitutionality  of  Rules  of  Treasury  Depart- 
ment. —  Whether  the  Constitution  forbids  giv- 
ing the  force  of  law  to  regulations  of  the 
treasury  department  is  a  question  of  the  con- 
struction of  the  Constitution.  Boste  v.  Comin- 
gore,  177  U.  S.  459. 

The  Authority  of  Congress  under  the  Constitution 
Over  Navigable  Waters  may  be  considered  di- 
rectly by  the  Supreme  Court  under  this  section. 
Cummings  v.  Chicago,  188  U.  S.  410. 

7.  Former  Jurisdiction  Not  Curtailed.  —  In  re 
Wong  Kim  Ark,  71  Fed.  Rep.  382. 

8.  Constitution  Must  Have  Been  Construed  or 
Applied. —  Merritt  v.  Bowdoin  College,  169  U. 
S.  557;  Carter  v.  Roberts,  177  U.  S.  496; 
World's  Columbian  Exposition  v.  U.  S.,  (C.  C. 
A.)  56  Fed.  Rep.  654. 

9.  Cornell  v.  Green,  163  U.  S.  75. 

10.  26  Stat.  L.  826,  c.  517,  §  5,  cl.  5. 
Habeas  Corpus  Cases  are  directly  reviewable 

by  the  court  under  this  clause.  Nishimura 
Ekiu  v.  U.  S.,  142  U.  S.  651 ;  Horner  v.  U.  S., 
143  U.  S.  570. 

Controversy  Concerning  Money  Paid  as  an  Award 
under  Treaty. —  The  fact  that  the  controversy 
concerns  moneys  received  by  one  of  the  parties 
as  an  award  by  arbitration  under  a  treaty  of 
the  United  States,  providing  for  such  arbitra- 
tion with  a  foreign  power,  raises  no  question  of 
the  validity  or  construction  of  the  treaty.  Borg- 
meyer  v.  Idler,  159  U.  S.  408. 

11.  Mere  Allegation  of  Right  Insufficient.  — 
Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  430; 
Budsisz  v.  Illinois  Steel  Co.,  170  U.  S.  41. 

252  Volume  XXIX. 


Supreme  Court, 


UNITED  STATES  COURTS. 


Jurisdiction. 


Federal  Constitutionality  of  State  Constitution  or  Law.  —  In  all  cases  in  which  the 
constitution  or  law  of  a  state  is  claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States,  an  appeal  will  lie  directly  to  this  court.1  Municipal 
ordinances,  being  passed  in  pursuance  of  powers  delegated  by  the  state,  are 
laws  of  the  state  within  this  provision,  and  the  question  of  their  constitution- 
ality is  directly  reviewable  by  this  court.55  It  is  immaterial  whether  the  right 
claimed  under  the  Constitution  of  the  United  States  has  been  upheld  or 
denied  in  the  court  below,  or  that  the  question  as  to  the  validity  of  the  state 
constitution  or  law  arose  as  a  matter  of  defense.3 

(c)  Cases  Coming  from  Circuit  Court  of  Appeals  —  aa.  By  Appeal  or  Error.  —  All 
appealable  cases  which  are  not  directly  reviewable  by  the  Supreme  Court 
under  section  5  of  the  Circuit  Court  of  Appeals  Act,  are  reviewable  by  the 
Circuit  Court  of  Appeals.  Of  the  cases  of  which  the  Circuit  Court  of  Appeals 
has  cognizance,  its  jurisdiction  is  final  in  certain  specified  instances.4  In  all 
cases  not  thus  made  final  there  exists  of  right  an  appeal  or  writ  of  error  or 
review  of  the  cases  by  the  Supreme  Court  where  the  matter  in  controversy 
exceeds  one  thousand  dollars  exclusive  of  costs.5  Only  final  judgments  of  the 
Circuit  Court  of  Appeals  can  be  reviewed,6  but  the  question  whether  any 
judgment  of  the  Circuit  Court  of  Appeals  is  final  is,  of  course,  within  the 
jurisdiction  of  this  court.7 

lb.  By  Certification.  —  In  all  cases  in  which  the  Circuit  Court  of  Appeals 
has  final  jurisdiction  it  may  at  any  time  certify  to  the  Supreme  Court  any 
question  or  proposition  of  law  concerning  which  it  desires  the  instruction  of 
that  court  for  its  proper  decision.  And  thereupon  the  Supreme  Court  may 
give  its  instruction  on  the  questions  and  propositions  certified  to  it,  which 
shall  be  binding  upon  the  Circuit  Court  of  Appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause  be  sent  up  to  it  for  its  consideration, 
and  thereupon  shall  decide  the  whole  matter  in  controversy  in  the  same 
manner  as  if  it  had  been  brought  there  for  review  by  writ  of  error  or  appeal.8 


1.  Cases  Involving  Validity  of  State  Constitu- 
tion or  Law. —  26  Stat.  L.  826,  c.  517,  §  5,  cl.  6; 
Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168  U.  S. 
685  ;  Hastings  v.  Ames,  (C.  C.  A.)  68  Fed.  Rep. 
726;  Holt  v.  Indiana  Mfg.  Co.,  (C.  C.  A.)  80 
Fed.  Rep.  1. 

Validity  of  Statute  under  Contract  Clause  of  Con- 
stitution Appealable  Question. —  Indianapolis  v. 
Central  Trust  Co.,  (C.  C.  A.)  83  Fed.  Rep.  529. 

Habeas  Corpus  Cases  Within  Clause.  —  In  re 
Lennon,  150  U.  S.  393. 

2.  Constitutionality  of  Municipal  Ordinances.  — 
City  R.  Co.  v.  Citizens'  St.  R.  Co.,  166  U.  S. 
557;  Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168 
U.  S.  685  ;  Walla  Walla  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1  ;  St.  Paul  Gas  Light  Co.  v.  St. 
Paul,  181  U.  S.  142;  Davis,  etc.,  Mfg.  Co.  v. 
Los  Angeles,  189  U.  S.  216;  Dawson  v.  Colum- 
bia Ave.  Sav.-Fund,  etc.,  Co.,  (C.  C.  A.)  102 
Fed.  Rep.  200  ;  Pikes  Peak  Power  Co.  v.  Colo- 
rado Springs,  (C.  C.  A.)  105  Fed.  Rep.  1  ; 
Owensboro  v.  Owensboro  Waterworks  Co.,  (C. 
C.  A.)  us  Fed.  Rep.  318. 

3.  Immaterial  Whether  Right  Upheld  or  Denied, 
or  that  Question  Arose  by  Way  of  Defense.  — 
Holder  v.  Altman.  169  U.  S.  81  ;  Loeb  v. 
Columbia  Tp.,  179  U.  S.  478.  • 

4.  See  infra,  this  title.  Circuit  Court  of  Ap- 
peals—  Jurisdiction  —  Finality  of  Jurisdiction. 

5.  Appeal  or  Writ  of  Error  from  -irmir,  Court 
of  Appeals. — 26  Stat,  at  L.  826,  c.  517,  §  6; 
Lutcher  v.  U.  S.,  157  U.  S.  427. 

The  Bill  Feed  Not  State  the  Amount  in  Dispute. 
—  It  may  be  made  to  appear  in  such  other  man- 


ner as  shall  establish  it  to  the  satisfaction  of 
the  court.  U.  S.  v.  Trans-Missouri  Freight 
Assoc.,  166  U.  S.  290. 

Matter  in  Controversy  Must  Have  Actual  Value. 
—  Huntington  v.  Saunders,  163  U.  S.  310. 

6.  Only  Final  Judgments  Reviewable. —  Kir- 
wan  v.  Murphy,  170  U.  S.  205;  German  Nat. 
Bank  v.  Speckert,  181  U.  S.  405  ;  MacLeod  v. 
Graven,  (C.  C.  A.)  79  Fed.  Rep.  84. 

7.  Finality  of  Jurisdiction  of  Circuit  Court  of 
Appeals  a  Reviewable  Question.  —  Aztec  Min. 
Co.  v.  Ripley,  151  U.  S.  79;  Kingman  v.  West- 
ern Mfg.  Co.,  170  U.  S.  675. 

8.  Certification  to  Supreme  Court  by  Circuit 
Court  of  Appeals. —  26  Stat,  at  L.  826,  c.  517,  § 
6;  State  Bank  v.  Armstrong,  (C.  C.  A.)  49 
Fed.  Rep.  600. 

Where  the  Jurisdiction  Is  by  Certification  Only, 
it  is  limited  to  the  questions  in  relation  to 
which  the  advice  of  the  court  is  sought.  U.  S. 
v.  Rider,  163  U.  S.  132;  Blythe  v.  Hinckley, 
173  U.  S.  501  ;  Bardes  v.  Hawarden  First  Nat. 
Bank,  175  U.  S.  526. 

Certification  in  Criminal  Cases.  —  Appellate  ju- 
risdiction of  all  criminal  cases  being  given  by 
the  Act  of  March  3,  1891,  either  to  this  court 
or  the  Circuit  Court  of  Appeals,  criminal  cases 
cannot  be  certified  to  this  court  from  the  Dis- 
trict and  Circuit  Courts  by  the  United  States 
or  the  defendant.  U.  S.  v.  Hewdecker,  164 
U.  S.  46. 

Where  an  Appeal  Has  Been  Taken  to  the  Su- 
preme Court  and  the  Circuit  Court  of  Appeals, 

no  question  can  be  certified  pending  a  decision 
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Certification  is  not  to  be  used  as  a  substitute  for  an  appeal,  but  should  be 
employed  only  when  the  certifying  court  is  in  doubt  about  the  specific  ques- 
tion or  questions  certified,1  and  such  questions  are  of  gravity  and  importance 
and  involved  in  the  decision  of  the  case.2  The  Circuit  Court  of  Appeals  is 
not  authorized  to  certify  the  whole  case,3  nor  to  send  up  the  entire  record.4 
Questions  of  law  and  not  of  fact  are  to  be  certified.5 

Certiorari  to  Circuit  Court  of  Appeals.  —  This  court  may  require,  by  certiorari  or 
otherwise,  any  case  of  which  the  Circuit  Court  of  Appeals  is  given  final  juris- 
diction, to  be  certified  to  the  Supreme  Court  for  review  and  determination, 
with  the  same  power  and  authority  in  the  case  as  if  it  had  been  carried  up  by 
appeal  or  writ  of  error.6  The  jurisdiction  here  conferred  was  intended  to  vest 
in  this  court  a  comprehensive  and  unlimited  power  without  regard  to  the 
condition  of  the  case  as  it  exists  in  the  Circuit  Court  of  Appeals.7  The  power 
may  be  exercrsed  before  as  well  as  after  the  final  decision  of  that  court, *  the 
question  at  what  stage  of  the  proceedings,  and  under  what  circumstances  the 
case  should  be  required  to  be  sent  up,  being  left  to  the  discretion  of  this  court, 
as  the  exigencies  of  each  case  may  require.9  Nevertheless  the  jurisdiction 
will  ordinarily  be  exercised  only  after  a  final  decree,10  and  sparingly  and  with 
great  caution,  and  only  in  cases  of  peculiar  gravity  and  importance.11 


by  this  court.  Pullman  Palace  Car  Co.  v.  Cen- 
tral Trans.  Co.,  149  U.  S.  259. 

Certification  by  Quorum  of  Circuit  Court  of 
Appeals.  —  Cincinnati,  etc.,  R.  Co.  v.  McKeen, 
149  U.  S.  259. 

The  Reconciliation  of  Prior  Judgments  of  this 
court  is  not  a  question  or  proposition  of  law 
within  this  provision.  Graver  v.  Faurot,  162 
U.  S.  435- 

1.  Not  a  Substitute  for  Appeal.  —  Sigafus  v. 
Porter,  85  Fed.  Rep.  689. 

Each  Question  to  Be  Distinct.  —  Perkins  v. 
Hart,  11  Wheat.  (U.  S.)  237;  Sadler  v. 
Hoover,  7  How.  (U.  S.)  646 ;  Dennistown 
v.  Stewart,  18  How.  (U.  S.)  565;  Jewell  v. 
Knight,  123  U.  S.  426;  Fire  Ins.  Assoc.  v. 
Wickham,  128  U.  S.  426;  Columbus  Watch  Co. 
v.  Robbins,  148  U.  S.  266;  Graver  v.  Faurot, 
162  U.  S.  435. 

2.  Only  Important  Questions  to  Be  Certified.  — 
Lau  Ow  Bew  v.  U.  S.,  141  U.  S.  583  ;  Forsyth 
v.  Hammond,  166  U.  S.  506. 

The  Question  Must  Arise  in  the  Progress  of 
the  Case,  and  not  merely  out  of  collateral  mat- 
ter, after  the  cause  has  passed  to  judgment. 
Bank  v.  Green,  6  Pet.  (U.  S.)  26;  Devereaux 
v.  Marr,  12  Wheat.  (U.  S.)  213;  Daniel  v. 
Rock  Island  R.  Co.,  3  Wall.  (U.  S.)  250. 

3.  No  Authority  to  Certify  Whole  Case.  — 
Saunders  v.  Gould,  4  Pet.  (U.  S.)  392;  U.  S. 
v.  Bailey,  6  Pet.  (U.  S.)  267  ;  Harris  v.  Elliott, 
10  Pet.  (U.  S.)  25;  White  v.  Turk,  12  Pet. 
(U.  S.)  238;  U.  S.  v.  Briggs,  5  How.  (U.  S.) 
208  ;  Nesmith  v.  Sheldon,  6  How.  (U.  S.)  43  ; 
Sadler  v.  Hoover,  7  How.  (U.  S.)  646  ;  Weeth 
v.  New  England  Mortg.  Co.,  106  U.  S.  605  ; 
U.  S.  v.  Northway,  120  U.  S.  327;  State  Bank 
v.  St.  Louis  Fastening  Co.,  122  U.  S.  21  ; 
Jewell  v.  Knight,  123  U.  S.  426;  Graver  v. 
Faurot,  162  U.  S.  435  ;  Warner  v.  New  Orleans, 
167  U.  S.  467;  Cross  v.  Evans,  167  U.  S.  60; 
Del  Monte  Min.,  etc.,  Co.  v.  Last  Chance  Min.. 
etc.,  Co.,  171  U.  S.  55. 

4.  Entire  Record  Not  to  Be  Sent  Up  —  Cincin- 
nati, etc.,  R.  Co.  v.  McKeen,  149  U.  S.  259; 
Cross  v.  Evans,  167  U.  S.  60;  State  Bank  v. 
Armstrong,  49  Fed.  Rep.  600. 


5.  Only  Questions  of  Law  to  Be  Certified.  — 

Wilson  v.  Barnum,  8  How.  (U.  S.)  262 ;  Den- 
nistown v.  Stewart,  18  How.  (U.  S.)  568;  Sil- 
liman  v.  Hudson  River  Bridge  Co.,  1  Black  (U. 
S.)  584;  Brobst  v.  Brobst,  2  Wall.  (U.  S.)  96; 
Daniels  v.  Rock  Island  R.  Co.,  3  Wall.  (U.  S.) 
254;  Weeth  v.  New  England  Mortg.  Co.,  106 
U.  S.  605. 

The  Question  of  Fraud  is  a  mixed  question  of 
law  and  fact,  and  the  facts  must  be  found  be- 
fore certification.  Ogilvie  v.  Knox  Ins.  Co.,  18 
How.  (U.  S.)  577;  U.  S.  v.  City  Bank,  19  How. 
(U.  S.)  385  ;  Havemeyer  v.  Iowa  County,  3 
Wall.  (U.  S.)  294;  Watson  v.  Taylor,  21  Wall. 
(U.  S.)  378;  Jewell  v.  Knight,  123  U.  S.  426. 

6.  26  Stat,  at  L.  826,  c.  517,  §  6. 

Power  to  Issue  Writ  Determined. —  The  ques- 
tion of  the  authority  to  issue  the  writ  will  be 
considered  on  review,  since  the  question  is  one 
of  jurisdiction.  Lau  Ow  Bew  v.  U.  S.,  144  U. 
S.  55;  Forsyth  v.  Hammond,  166  U.  S. 
5"- 

Review  Confined  to  Errors  Assigned  by  Appli- 
cant. —  Hubbard  v.  Cod,  171  U.  S.  474;  Mon- 
tana Min.  Co.  v.  St.  Louis  Min.  Co.,  186  U.  S. 
31. 

7.  Comprehensive  Power  Conferred.  —  For- 
sythe  v  Hammond,  166  U.  S.  506;  Lau  Ow  Bew 
v.  U.  S.,  144  U.  S.  58. 

Right  to  Review  Not  Defeasible  by  Mandate  of 
Circuit  Court  of  Appeals.  —  The  Conqueror,  166 
U.  S.  113. 

8.  Certiorari  Before  Final  Decree.  —  American 
Constr.  Co.  v.  Jacksonville,  etc.,  R.  Co.,  148 
U.  S.  384;  Three  Friends,  166  U.  S.  1  ;  The 
Conqueror,  166  U.  S.  114. 

9.  Discretion  as  to  Exercise  of  Power.  —  Ameri- 
can Constr.  Co.  v.  Jacksonville,  etc.,  R.  Co.,  148 
U.  S.  372. 

10.  Writ  Ordinarily  Issued  Only  After  Final  De- 
cree,—  Panama  R.  Co.  v.  Napia  Shipping  Co., 
166  U.  S.  284;  The  Conqueror,  166  U.  S.  113; 
American  Construction  Co.  v.  Jacksonville,  etc., 
R.  Co.,  148  U.  S.  385- 

11.  Jurisdiction  Sparingly  Exercised.  —  Lau  Ow 
Bew,  141  U.  S.  583 ;  In  re  Woods,  143  U.  S. 
202 ;  American  Constr.  Co.  v.  Jacksonville,  etc., 
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III.  Circuit  Court  of  Appeals  —  1.  Organization  and  Authority  —  a.  Crea- 
TIOn.  —  The  Circuit  Court  of  Appeals  owes  its  origin  to  the  Act  of  March  3, 
1891.  That  act,  after  providing  for  the  appointment  in  each  circuit  of  an 
additional  circuit  judge  with  the  same  qualifications  and  the  same  power  and 
jurisdiction  therein  that  the  circuit  judges  of  the  United  States  now  have 
under  existing  laws  within  their  respective  circuits,1  provided  "  that  there  is 
hereby  created  in  each  circuit  a  Circuit  Court  of  Appeals  which  shall  consist 
of  three  judges,  of  whom  two  shall  constitute  a  quorum,  and  which  shall  be 
a  court  of  record  with  appellate  jurisdiction  as  is  hereafter  limited  and 
established."  2 

b.  How  Constituted.  — The  act  provides  that  the  chief  justice  and  the 
associate  justices  of  the  Supreme  Court  assigned  to  each  circuit,  and  the 
circuit  judges  within  each  circuit,  and  the  several  district  judges  within  each 
circuit,  shall  be  competent  to  sit  as  judges  of  the  Circuit  Court  of  Appeals 
within  their  respective  circuits  in  the  manner  hereinafter  provided.  In  case 
the  chief  justice  or  an  associate  justice  of  the  Supreme  Court  should  attend 
at  any  session  of  the  Circuit  Court  of  Appeals  he  shall  preside,  and  the  circuit 
judges  in  attendance  upon  the  court,  in  the  absence  of  the  chief  justice  or 
associate  justice  of  the  Supreme  Court,  shall  preside  in  the  order  of  the  seniority 
of  their  respective  commissions.  In  case  the  full  court  at  any  time  shall  not 
be  made  up  by  the  attendance  of  the  chief  justice  or  an  associate  justice  of 
the  Supreme  Court  and  circuit  judges,  one  or  more  district  judges  within  the 
circuit  shall  be  competent  to  sit  in  the  court  according  to  such  order  or  pro- 
vision among  the  district  judges  as  either  by  general  or  particular  assignment 
shall  be  designated  by  the  court;  but  no  justice  or  judge  before  whom  a  cause 
or  question  may  have  been  heard  or  tried  in  a  District  Court,  or  existing 
Circuit  Court,  shall  sit  on  the  trial  or  hearing  of  such  cause  or  question  in  the 
Circuit  Court  of  Appeals.3 

c.  Authority  —  (1)  In  General.- — By  the  term"  authority  "  is  here  meant 
those  powers  of  the  court  exclusive  of  its  appellate  jurisdiction  strictly  so 
called.  The  court  is  given,  by  the  statute,  authority  to  prescribe  the  form  and 
style  of  its  seal  and  the  form  of  writs  and  other  process  and  procedure  as  shall 
be  conferred  by  law,  and  to  establish  all  rules  and  regulations  for  the  conduct 


R.  Co.,  148  U.  S.  372;  Forsyth  v.  Hammond, 
166  U.  S.  506. 

A  Conflict  Between  a  Circuit  Court  of  Appeals 
and  a  State  Supreme  Court  in  regard  to  the  terri- 
torial boundaries  of  a  city,  is  of  sufficient  im- 
portance to  warrant  the  exercise  of  this  juris- 
diction. Forsyth  v.  Hammond,  166  U.  S. 
506. 

1.  26  Stat.  L.  826,  §  1. 

2.  26  Stat.  L.  826,  §  2. 

3.  26  Stat.  L.  827,  §  3. 

Decree  Totally  Vitiated  hy  Participation  of 
Disqualified  Judge,  —  American  Constr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372;  Moran 
v.  Dillingham,  174  U.  S.  153. 

When  Judge  Disqualified.  —  Upon  the  question 
as  to  when  under  a  statute  a  judge  is  disquali- 
fied to  sit,  Gray,  J.,  in  Moran  v.  Dillingham, 
174  U.  S.  153,  said:  "  The  enactment,  alike  by 
its  language  and  by  its  purpose,  is  not  restricted 
to  the  case  of  a  judge's  sitting  on  a  direct  ap- 
peal from  his  own  decree  upon  a  whole  cause, 
or  upon  a  single  question.  A  judge  who  has  sat 
at  the  hearing  below  of  a  whole  cause  at  any 
stage  thereof  is  undoubtedly  disqualified  to  sit 
in  the  Circuit  Court  of  Appeals  at  the  hearing 
of  the  whole  cause  at  the  same  or  at  any  later 
stage.    And  as  '  a  cause,'  in  its   usual  and 

/ 


natural  meaning,  includes  all  questions  that 
have  arisen  or  may  arise  in  it,  there  is  strong 
reason  for  holding  that  a  judge  who  has  once 
heard  the  cause,  either  upon  the  law  or  upon 
the  facts,  in  the  court  of  first  instance,  is  thence- 
forth disqualified  to  take  part  in  the  Circuit 
Court  of  Appeals,  at  the  hearing  and  decision 
of  the  cause,  or  of  any  question  arising  therein. 
But,  however  that  may  be,  a  judge  who  has 
once  heard  the  cause  upon  its  merits  in  the 
court  of  first  instance  is  certainly  disqualified 
from  sitting  in  the  Circuit  Court  of  Appeals  on 
the  hearing  and  decision  of  any  question 
in  the  same  cause  which  involves  in  any  degree 
matter  upon  which  he  had  occasion  to  pass  in 
the  lower  court." 

Expenses  of  Judges  Attending.  —  The  act  pro- 
vides that  any  justice  or  judge  who,  in  pursu- 
ance of  the  provisions  of  this  act,  shall  attend 
the  Circuit  Court  of  Appeals  held  at  any  place 
other  than  where  he  resides  shall,  upon  his 
written  certificate,  be  paid  by  the  marshal  of 
the  district  in  which  the  court  shall  be  held  his 
reasonable  expenses  for  travel  and  attendance, 
not  to  exceed  ten  dollars  per  day,  and  such  pay- 
ments shall  be  allowed  the  marshal  in  the  set- 
tlement of  his  accounts  with  the  United  States* 
26  Stat,  at  L.  828,  c.  517,  §  8. 
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of  the  business  of  the  court  within  its  jurisdiction  as  conferred  by  law.1 

(2)  Issuance  of  Writs.  —  The  Circuit  Court  of  Appeals  is  given  the  general 
powers  specified  in  section  716  of  the  Revised  Statutes  of  the  United  States, 
which  authorizes  the  issuance  of  writs  of  scire  facias  and  all  writs  not  specifically 
provided  for  by  statute  which  may  be  necessary  for  the  exercise  of  the  court's 
jurisdiction  and  agreeable  to  the  usages  and  principles  of  law.2  Under  this 
section  the  court  has  power  to  issue  writs  of  supersedeas,3  and  writs  of  habeas 
corpus  in  cases  where  the  petitioner  is  in  custody  under  a  void  judgment  and 
relief  cannot  be  had  by  writ  of  error  or  appeal.4  But  no  power  is  conferred 
to  issue  writs  as  original  process.  It  is  only  in  the  exercise  of  its  appellate 
jurisdiction  that  this  court  can  issue,  any  writ.5 

2.  Officers.  — The  matter  pertaining  to  the  officers  of  the  court,  the'r 
appointment,  duties,  and  compensation,  has  been  treated  in  a  previous  part  of 
this  article.6 ' 

3.  Seats  and  Sessions.  —  The  act  provides  that  the  terms  or  sessions  of  the 
Circuit  Court  of  Appeals  shall  be  held  annually  in  the  several  judicial  circuits 
at  the  following  places:  In  the  first  circuit,  in  the  city  of  Boston;  in  the 
second  circuit,  in  the  city  of  New  York;  in  the  third  circuit,  in  the  city  of 
Philadelphia;  in  the  fourth  circuit,  in  the  city  of  Richmond;  in  the  fifth 
circuit,  in  the  city  of  New  Orleans;  in  the  sixth  circuit,  in  the  city  of  Cin- 
cinnati; in  the  seventh  circuit,  in  the  city  of  Chicago;  in  the  eighth  circuit, 
in  the  city  of  St.  Louis;  in  the  ninth  circuit,  in  the  city  of  San  Francisco, 
and  in  such  other  place  in  each  of  the  above  circuits  as  the  court  may  from 
time  to  time  designate:  the  first  term  of  the  said  courts  to  be  held  on 
the  second  Monday  in  January,  1891,  and  thereafter  at  such  times  as  may  be 
fixed  by  said  courts.7  By  amendments  to  the  original  act  additional  seats 
and  sessions  have  been  established  as  follows:  In  the  fifth  judicial  circuit,  at 
least  one  term  annually  in  the  cities  of  Montgomery  in  the  state  of  Alabama, w 
Atlanta  in  the  state  of  Georgia,9  and  Fort  Worth  in  the  state  of  Texas;  10 
and  in  the  eighth  district  at  least  one  term  annually  in  the  city  of  Denver  in 
the  state  of  Colorado  or  in  the  city  of  Cheyenne  in  the  state  of  Wyoming, 
and  at  the  city  of  St.  Paul  in  the  state  of  Minnesota.11 

4.  Jurisdiction  —  a.  In  General.  —  The  Circuit  Court  of  Appeals  Act 
abolished  the  appellate  jurisdiction  of  the  Circuit  Court  and  vested  in  the 
Supreme  Court  of  the  United  States  and  the  Circuit  Court  of  Appeals,  juris- 
diction of  all  appeals,  whether  by  writ  of  error  or  otherwise,  from  the  Circuit 
and  District  Courts.12  The  act  enumerates  the  classes  of  appeals  of  which  the 


1,  26  Stat,  at  L.  826,  §  2.    And  see  the  title 

(    IURTS,  Vol.  8,  pp.  28,  29. 

2  -'6  Stat,  at  L.  829,  §  12. 

3  In  re  McKenzie,  180  U.  S.  546. 

4.  Ex  p.  Buskirk,  (C.  C.  A.)  72  Fed.  Rep.  14. 

5.  Writs  Not  Issuable  as  Original  Process.  — 
I1.  S.  v.  Severens,  (C.  C.  A.)  71  Fed.  Rep  768; 
Travis  County  v.  King  Iron  Bridge,  etc.,  Co., 
(C.  C.  A.)  92  Fed.  Rep.  690;  In  re  Paquet,  (C. 
C.  A.)  114  Fed.  Rep.  437. 

Mandamus.  —  In  a  case  presenting  alone  the 
issue  of  the  jurisdiction  of  the  court  below  this 
court  cannot  exercise  an  appellate  jurisdiction 
over  the  same  subject-matter  by  means  of  the 
writ  of  mandamus.  It  can  neither  require  a 
District  or  Circuit  Court  to  dismiss  a  cause  on 
the  ground  that  no  jurisdiction  had  been  ac- 
quired, nor  compel  a  District  or  Circuit  Court 
to  take  jurisdiction  of  a  cause  upon  the  refusal 
of  the  lower  court  to  do  so.  U.  S.  v.  Swan, 
(C.  C.  A.)  65  Fed.  Rep.  647  ;  U.  S.  v.  Severens, 
(C.  C.  A)  71  Fed.  Rep.  768. 

Certiorari.  —  The  writ  of  certiorari  can  only 


be  issued  as  auxiliary  to  a  review  on  appeal 
or  by  writ  of  error,  and  not  as  original  process. 
Travis  County  v.  King  Iron  Bridge,  etc.,  Co., 
(C.  C.  A.)  92  Fed.  Rep.  690. 

Prohibition.  —  Unless  this  court  has  acquired 
jurisdiction  by  appeal  or  writ  of  error,  it  has 
no  authority  to  stay,  by  writ  of  prohibition,  pro- 
ceedings on  contempt  in  the  Circuit  Court.  In 
re  Paquet,  (C.  C.  A.)  114  Fed.  Rep.  437. 

6.  See  supra,  this  title,  Officers,  I.  2. 

7.  26  Stat.  i..  827,  §  3. 

8.  32  Stat.  L.  784,  c.  335. 

9.  32  Stat.  L.  548,  c.  1333. 

10.  32  Stat.  L.  756,  c.  4. 

11.  32  Stat.  L.  329,  c.  1071. 

12.  26  Stat.  L.  827,  §  4- 

Jurisdiction  Coextensive  with  Circuit  —  In  U. 

S.  v.  Winston,  170  U.  S.  522,  it  was  held  that 
the  Circuit  Court  of  Appeals  is  a  court  in  and 
for  the  circuit  in  which  it  sits,  and  not  for  a 
district,  and  therefore  a  cause  of  which  it  has 
acquired  jurisdiction  passes  beyond  the  control 
of  the  district  attorney. 
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Supreme  Court  shall  have  cognizance,1  and  provides  that  the  Circuit  Court 
of  Appeals  shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ 
of  error,  final  decisions  in  the  District  Courts  and  the  existing  Circuit  Courts 
in  all  cases  other  than  those  of  which  the  Supreme  Court  is  given  jurisdiction 
in  the  preceding  section  of  the  act,  unless  otherwise  provided  by  law.8  By 
the  terms  of  the  act,  therefore,  the  jurisdiction  of  the  Circuit  Court  of 
Appeals  can  only  be  determined  by  excluding  from  the  sum  total  of  appeal- 
able cases  those  of  which  the  Supreme  Court  has  cognizance.  A  full  treat- 
ment of  the  appellate  jurisdiction  of  the  Supreme  Court,  under  the  Circuit 
Court  of  Appeals  Act,  is  to  be  found  elsewhere  in  this  title  and  must  be 
consulted  in  connection  with  the  present  discussion  of  the  jurisdiction  of  the 
Circuit  Court  of  Appeals.3 

Purpose  of  Act.  —  The  purpose  of  the  Circuit  Court  of  Appeals  Act,  well 
known  as  a  matter  of  public  history,  manifest  on  the  face  of  the  act,  and 
judicially  declared  in  the  leading  cases  under  it,  was  to  relieve  the  Supreme 
Court  of  the  overburden  of  cases  and  controversies  arising  from  the  rapid 
growth  of  the  country  and  the  steady  increase  in  litigation,  and,  for  the  accom- 
plishment of  this  object,  to  transfer  a  large  part  of  its  appellate  jurisdiction 
to  the  Circuit  Court  of  Appeals  thereby  established  in  each  judicial  circuit, 
and  to  distribute  between  the  Supreme  Court  and  the  courts  thus  created, 
according  to  the  scheme  of  the  act,  the  entire  appellate  jurisdiction  from  the 
Circuit  and  District  Courts  of  the  United  States.4 

b.  Original  Acquisition  of  Jurisdiction. — The  time  appointed  by 
law  for  the  first  meeting  of  the  court  was  the  third  Tuesday  in  June,  1891, 
or  if,  from  any  casualty,  the  first  meeting  of  any  of  said  courts  should  fail 
to  be  so  held  on  that  day,  the  first  meeting  of  any  court  so  failing  to  be 
held  was  to  be  held  on  such  day  subsequent  thereto  as  the  chief  justice  or 
any  justice  of  the  Supreme  Court  of  the  United  States  assigned  to  such  circuit 
should  direct.  But  it  was  provided  that  nothing  in  the  act  should  be  construed 
to  impair  the  jurisdiction  of  the  Supreme  Court  or  of  any  Circuit  Court  of  the 
United  States  in  any  case  then  pending  before  it,  or  in  respect  of  any  case 
wherein  the  writ  of  error  or  the  appeal  should  have  been  sued  out  or  taken  to 
any  of  said  courts  before  the  first  day  of  July,  1 89 1 . 5  It  has  been  uniformly 
held  that  the  act  went  into  immediate  operation,  authorizing  appeals  to  the 
new  court  although  taken  prior  to  July  1st,  and  that  the  effect  of  the  provision 
preserving  to  the  Supreme  and  Circuit  Courts  their  jurisdiction  of  pending 

Certification  of  Questions  by  Circuit  Court  to  tion  of  the  act.    Webb  v.  York,  (C.  C.  A.)  74 

Supreme  Court  Abolished.  —  The  Act  of  1891  Fed.  Rep.  753. 

superseded  and  repealed  the  earlier  acts  au-  1.  26  Stat.  L.  827,  §  5. 

thorizing  questions  of  law  to  be  certified  from  2.  26  Stat.  L.  828,  §  6. 

the  Circuit  Court  to  the  Supreme  Court.  While  Method  of  Procedure  Not  Affected.  —  In  dis- 
repeals  by  implication  are  not  favored,  the  tributing  the  appellate  jurisdiction  between  the 
later  act,  tested  by  its  scope,  its  obvious  pur-  Supreme  Court  and  the  Circuit  Court  of  Ap- 
pose and  its  terms,  furnishes  the  exclusive  rule  peals  it  was  not  the  purpose  of  the  act  to  pro- 
in  respect  of  appellate  jurisdiction  on  appeal,  vide  new  methods  of  procedure.  Allen  v. 
writ  of  error,  or  certificate.  U.  S.  v.  Rider,  163  Southern  Pac.  R.  Co.,  173  U.  S.  479;  Pioneer 
U.  S.  138;  Bardes  v.  Hawarden  First  Nat.  Fuel  Co.  v.  McBrier,  (C.  C.  A.)  84  Fed.  Rep. 
Bank,  175  U.  S.  526.  497. 

The  Meaning  of  "  All  Appeals,"  is  only  such  Revisory  Power  Only  to  Be  Exercised  in  Accord- 
appeals  as  were  authorized  by  the  law  in  force  ance  with  Act.  —  U.  S.  v.  Jahn,  155  U.  S.  109. 
prior  to  the  passage  of  the  Circuit  Court  of  3.  See  supra,  this  title,  Supreme  Court  — 
Appeals  Act.  North  American  Trading  Co.  v.  Jurisdiction  —  Appellate  —  Since  Act  of  March 
Smith,  (C.  C.  A.)  93  Fed.  Rep.  7.  3,  1891. 

The  Appellate  Jurisdiction  in  Bankruptcy  Pro-  4.  Purpose  of  Act.  —  American  Construction 

ceedings,    formerly   exercised   by   the    Circuit  Co.  v.  Jacksonville,  etc.,  R.  Co.,  148  U.  S.  382; 

Court,  was  transferred  by  this  act  to  the  Cir-  McLish  v.  Roff,  141  U.  S.  661 ;  In  re  Woods, 

cuit  Court  of  Appeals.    Duff  v.  Carrier,  (C.  C.  143  U.  S.  202;  Lau  Ow  Bew  v.  U.  S.,  144  U. 

A.)  55  Fed.  Rep.  433.  S.  47  ;  Carey  v.  Houston,  etc.,  R.  Co.,  150  U. 

A   Final  Decision  by  a  District  Judge  at  S.  179;  The  Paquete  Habana,  175  U.  S.  677; 

Chambers  in  a  Habeas  Corpus  Case  is  appealable  U.  S.  v.  American  Bell  Tel.  Co.,  159  U.  S.  548, 

to  the  Circuit  Court  of  Appeals  under  this  sec-  5.  26  Stat.  L.  1115. 
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cases  was  only  to  preserve  to  them  jurisdiction  actually  acquired  prior  to  July 
ist,  and  not  jurisdiction  of  appeals  allowed  but  not  perfected.1 

c.  Jurisdiction  Exclusively  Appellate. — The  Circuit  Court  of 
Appeals  has  no  original  jurisdiction.  Its  jurisdiction  is  exclusively  appellate, 
as  limited  and  established  by  the  act.2 

d.  Necessity  that  Decision  Appealed  from  Be  Final  —  (i)  In 
General.  —  By  the  provision  that  the  Circuit  Court  of  Appeals  may  review 
the  final  decisions  of  the  District  and  Circuit  Courts,  the  jurisdiction  of  the 
appellate  courts  is  limited  to  those  judgments  and  decrees  of  the  lower  court 
which  are  final;3  the  only  exceptions  being  appeals  from  an  interlocutory 
order  or  decree  granting  or  continuing  an  injunction,  or  appointing  a  receiver.4 

(2)  Requisites  of  Final  Decision  —  (a)  In  General.  —  The  term  "final  decis- 
ion is  one  of  general  legal  significance,  and  the  determination  of  the  question 
as  to  what  is  a  final  decision  under  the  Court  of  Appeals  Act  is  not  confined 
to  those  cases  decided  under  the  act  itself.5  As  a  general  proposition,  a  judg- 
ment or  decree,  to  be  final  within  the  meaning  of  that  term  as  used  by  the 
acts  of  Congress,  giving  the  Supreme  Court  jurisdiction  on  appeals  and  writs 
of  error,  must  terminate  the  litigation  between  the  parties  on  the  merits  of 
the  case,  so  that,  if  there  should  be  an  affirmance  in  that  court,  the  court 
below  would  have  nothing  to  do  but  to  execute  the  judgment  or  decree  it  had 
already  rendered.6  The  meaning  of  the  term,  as  applied  to  causes  of  which 
the  Circuit  Court  of  Appeals  is  given  appellate  jurisdiction,  is  the  same  as  the 
"  final  decree  "  or  "  judgment  "  in  the  statutes  providing  for  appeals  to  the 
Supreme  Court,  but  the  term  does  not  necessarily  mean  such  decisions  or 
decrees  only  as  finally  determine  all  the  issues  presented;  for  while  these 
are  undoubtedly  final  decisions,  the  term  is  not  limited  to  them,  but  also 
applies  to  the  final  determination  of  a  collateral  matter  distinct  from  the 
general  subject  of  litigation,  affecting  only  the  parties  to  the  particular  con- 
troversy, and  finally  settling  that  controversy.  It  would  seem,  also,  that  the 
importance  of  such  collateral  matter  need  not  be  considered.7 

(b)  Decisions  Fixing  Property  Rights.  —  A  decree  which  decides  the  right  to 
property  or,  directs  that  money  be  paid,  and  which  the  party  in  whose  favor 

1.  Act  Immediately  Operative. — In  re  Claasen,  203;  Standley  v.  Roberts,  (C  C.  A.)  59  Fed. 

140  U.  S.  200;  Wauton  v.  De  Wolf,  142  U.  S.  Rep.  836. 

140;  National  Exch.  Bank  v.  Peters,  144  U.  S.  Decisions  Which  Were  Final  under  the  Existing 

570;  Aspen  Min.,  etc.,  Co.  v.  Billings,  150  U.  Law  are  not  "final  decisions"  from  which  ap- 

S.  34;  Vorhees  v.  J.  T.  Noye  Mfg.  Co.,  151  U.  peals  are  provided  for  in  this  section.  North 

S.  135;  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  American  Trading,  etc.,  Co.  v.  Smith,  (C.  C. 

361  ;  Gulf,  etc.,  R.  Co.  v.  Shane,  157  U.  S.  348;  A.)  93  Fed.  Rep.  7. 

Northern  Pac.  R.  Co.  v.  Amato,  49  Fed.  Rep.  4.  Exception  as  to  Injunction  Orders. —  31  Stat. 

881  ;  New  York,  etc.,  R.  Co.  v.  Bennett,  (C.  C.  at  L.  66o,  c.  803,  §  7;  Robinson  v.  Belt,  (C.  C. 

A.)  49  Fed.  Rep.  598;  Baltimore,  etc.,  R.  Co.  A.)    56  Fed.  Rep.   328;   Standley  v.  Roberts, 

v.  Andrews,  (C.  C.  A.)  50  Fed.  Rep.  728;  The  (C.  C.  A.)  59  Fed.  Rep.  836. 

Mattano,   (C.  C.  A.)   52  Fed.  Rep.  876;  The  5.  See  tne  titles  Appeals,  vol.  2  Encyc.  of 

Alijandro,  (C.  C.  A.)  56  Fed.  Rep.  621.    See  Pl.  and  Pr.,  p.  52;  Judgments,  vol.  11  Encyc. 

also  Courtney  v.  Insurance  Co.,  49  Fed.  Rep.  of  Pl.  and  Pr.,  p.  964. 

309.  6.  Rule  as  to  Finality  of  Decision.  —  Weston 

2.  Appellate  Jurisdiction  Only.  —  Travis  v.  Charleston,  2  Pet.  (U.  S.)  465 ;  Beebe  v. 
County  v.  King  Iron  Bridge,  etc.,  Co.,  (C.  C.  Russell,  19  How.  (U.  S.)  283  ;  Bostwick  v. 
A.)  92  Fed.  Rep.  690.  Brinkerhoff,  106  IT.  S.  3:  Winthrop  Tron  Co.  v. 

Vacation  of  Orders  of  District  Court.  —  Except  Meeker,  109  U.  S.  180;  Clark  v.  Kansas  City, 

in  bankruptcy  cases  the  Circuit  Court  of  Ap-  172  U.  S.  334;  Merriman  v.  Chicago,  etc.,  R. 

peals  is  without  authority  to  vacate  or  modify  Co.,   (C.  C.  A.)   64  Fed.  Rep.  535  ;  Morgan 

an  order  of  a  District  Court  except  upon  ap-  v.    Thompson,    (C.    C.    A.)    124    Fed.  Rep. 

peal  or  writ  of  error,  and  therefore  to  set  aside  203. 

an  order  admitting  appellants  to  bail  pending  7.  Final  Decree  as  to  Collateral  Matter,  Appeal- 

an  appeal  is  unauthorized.    U.  S.  V.  Moy  Yee  able.— Terry  v.  Sharon,  131  U.  S.  46;  Brush 

Tai,  (C.  C.  A.)  109  Fed.  Rep.  1.  Electric  Co.  V.  Electric  Imp.  Co.,  (C.  C.  A.)  51 

3.  Jurisdiction  Only  of  Final  Judgments.—  Fed.  Rep.  557-  See  also  Bronson  v.  Railroad 
In  re  Briggs,  (C.  C.  A.)  61  Fed.  Rep.  498;  Co.,  2  Black  (U.  S.)  530;  Central  Trust  Co.  v. 
Morgan  v.  Thompson,  (C.  C.  A.)  124  Fed.  Rep.  Grant  Locomotive  Works,  135  U.  S.  209. 

9.<$  Vplume  XXIX. 


Circuit  Court  of  Appeals.       UNITED  ST  A  TES  COURTS. 


Jurisdiction. 


it  is  rendered  is  entitled  to  have  executed  immediately,  is  a  final  decree.1 
This  rule,  of  course,  has  no  application  to  orders  merely  directing  the  transfer 
of  the  possession  pending  a  final  adjudication;  as  where  money  is  directed  to 
be  paid  into  court,  or  property  held  in  trust  is  ordered  to  be  delivered  to  a 
new  trustee  appointed  by  the  court,  and  cases  of  like  description.2 

(c)  Effect  of  References  and  Conditions.  —  A  decree  is  always  interlocutory  when- 
ever, preparatory  to  a  final  decision,  the  cause  is  referred  to  a  master  for 
inquiry  and  findings  as  to  matters  of  law  and  fact,3  or  remanded  to  a  lower 
court  for  further  proceedings.4  But  a  decree  may  be  final,  although  it  directs 
a  reference,  if  all  the  consequential  directions  depending  on  the  result  of  the 
report  are  contained  in  the  decree,  so  that  no  further  decree  of  the  court  will 
be  necessary,  upon  the  confirmation  of  the  report,  to  give  the  parties  a  full 
benefit  of  the  previous  decision  of  the  court.5 

(d)  Effect  of  Motion  for  Rehearing.  —  A  final  decree  is  suspended  by  a  molion 
for  a  rehearing,  but  becomes  final  and  appealable  again  when  the  motion  is 
overruled.  An  appeal  subsequently  taken  is  from  the  decree  and  not  from 
the  denial  of  the  motion.0 

(e)  Specific  Orders  and  Decrees  Considered.  — The  decisions  furnish  numerous 
instances  of  orders  and  decrees  which  the  courts  have  considered  with  regard 
to  their  finality,  and  which  will  be  found  material  in  ascertaining  the  juris- 


1.  Decisions  Fixing  Property  Rights.  —  Forgav 
v.  Conrad,  6  How.  (U.  S.)  201. 

A  Decree  of  Affirmance  which  does  not  specify 
the  sum  for  which  it  is  rendered  is  nevertheless 
a  final  decree  or  judgment  from  which  an  ap- 
peal or  writ  or  error  will  lie.  Texas,  etc.,  R. 
Co.  v.  Gentry,  163  U.  S.  353. 

Order  Confirming  a  Sale  as  Final.  —  Blossom  v. 
Milwaukee,  etc.,  R.  Co.,  1  Wall.  (U.  S.)  655; 
Butterfield  v.  Usher,  91  U.  S.  246;  i>age  v. 
Central  R.  Co.,  96  U.  S.  712;  Chase  v.  Driver, 
(C.  C.  A.)  92  Fed.  Rep.  784. 

2.  Orders  Merely  Directing  the  Transfer  of  the 
Possession.  —  Forgay  v.  Conrad,  6  How.  (U.  S.) 
201;  Young  v.  Smith,  15  Pet.  (U.  S.)  287. 

3.  Decree  Interlocutory  When  Reference  Di- 
rected.—  Beebe  v.  Russell,  19  How.  (U.  S.) 
283  ;  Pullian  v.  Christian,  6  How.  (U.  S.)  209  ; 
Perkins  v.  Fourniquet,  6  How.  (U.  S.)  206 ; 
Craighead  v.  Wilson,  18  How.  (U.  S.)  199: 
Keystone  Manganese,  etc.,  Co.  v.  Martin,  132 
U.  S.  91;  Lodge  v.  Twell,  135  U.  S.  232;  Mc- 
Gourkey  v.  Toledo,  etc.,  R.  Co.,  146  U.  S.  536  ; 
Union  Mut.  Ins.  Co.  v.  Kirchoff,  160  U.  S.  374; 
Hollander  v.  Fechheimer,  162  U.  S.  326;  Cali- 
fornia Nat.  Bank  v.  Stateler,  171  U.  S.  447. 

Decree  for  an  Accounting.  —  If  the  main  pur- 
pose of  a  bill  is  to  obtain  an  account  between 
the  parties  and  a  recovery  of  the  balance  that 
shall  be  found  due,  a  decree  that  the  case  be 
■  eferred  to  a  master  for  an  accounting  is  not 
final.    Latta  v.  Kilbourn,  150  U.  S.  524. 

A  Decree  of  Foreclosure  and  Sale  of  Unidentified 
Property,  leaving  it  to  the  master  to  ascertain 
the  property  and  fix  the  amount,  is  not  a  final 
decree.  North  Carolina  R.  Co.  v.  Swasey,  23 
Wall.  (U.  S.)  405. 

Where  a  Decree  Establishes  the  Validity  of  a 
Mortgage,  but  without  ordering  a  sale  directs  the 
cause  to  stand  over  for  further  decree  upon  the 
rendering  of  a  master's  report,  the  decree  is 
not  final.  Parsons  v.  Robinson,  122  U.  S.  112; 
Builington,  etc.,  R.  Co.  v.  Simmons,  123  U. 
S  52. 

4.  Remanding  Cause  for  Further  Proceedings.  — 
Houston  v.  Moore,  3  Wheat.   (U.   S.)  433; 


Winn  v.  Jackson,  12  Wheat.  (U.  S.)  136; 
Pepper  v.  Dunlap,  5  How.  (U.  S.)  51  ;  Rankin 
v.  State,  11  Wall.  (U.  S.)  380;  Bostwick  v. 
Brickerhoff,  106  U.  S.  3  ;  Johnson  v.  Keith,  117 
U.  S.  199;  Brown  v.  Baxter,  146  U.  S.  619; 
Rice  v.  Sanger,  144  U.  S.  197;  Meagher  v. 
Minnesota  Thresher  Mfg.  Co.,  14s  U.  S.  608; 
Hume  v.  Bowie,  148  U.  S.  245  ;  Werner  v. 
Charleston,  151  U.  S.  360;  Union  Mut.  L.  Ins. 
Co.  v.  Kirchoff,  160  U.  S.  374;  MacLeod  v. 
Graven,  (C.  C.  A.)  79  Fed.  Rep.  84 ;  Morgan 
v.  Thompson,  (C.  C.  A.)  124  Fed.  Rep. 
203. 

Remanding  Cause  to  State  Court  for  Want  of 
Jurisdiction.  —  Morey  v.  Lockhart,  123  U.  S.  58- 
Richmond,  etc.,  R.  Co.  v.  Thouron,  134  U.  S. 
45  ;  German  Nat.  Bank  v.  Speckert,  181  U.  S. 
405. 

5.  Decree  Final  Although  Reference  Directed.  — 

Forgay  v.  Conrad,  6  How.  (U.  S.)  201  ;  Beebe 
v.  Russell,  19  How.  (U.  S.)  283;  St.  Louis,  etc., 
R.  Co.  v.  Southern  Express  Co.,  108  U.  S.  24; 
Hill  v.  Chicago,  etc.,  R.  Co.,  140  U.  S.  52.  See 
also  Cleveland  First  Nat.  Bank  v.  Shedd,  121 
U.  S.  74- 

Directing  a  Taxation  of  the  Costs  does  not  con- 
vert into  an  interlocutory  decree  one  which  in 
other  respects  is  final.  Craig  v.  Steamer  Hart- 
ford,  McAll.    (U.    S.)    91,   6   Fed.   Cas.  No. 

3,333- 

An  Order  of  Sale  Passing  Property  Beyond  the 
Court's  Control  is  final,  and  reviewable  only  by 
a  direct  appeal,  although  it  contains  a  pro- 
vision referring  the  case  to  a  master  to  state 
the  account  between  the  parties  preparatory  to 
the  application  of  the  proceeds  of  the  sale  and 
to  the  adjudication  of  the  costs.  Ray  v.  Law, 
3  Cranch  (U.  S.)  179;  Whiting  v.  United 
States  Bank,  13  Pet.  (U.  S.)  6:  Michoud  v. 
Girod,  4  How.  (U.  S.)  503  :  Bronson  v.  La 
Crosse,  etc.,  R.  Co.,  2  Black  fU.  S.)  524:  Sage 
v.  Central  R.  Co.,  96  U.  S.  712;  Cleveland  First 
Nat.  Bank  v.  Shedd,  121  U.  S.  74;  Chase  v. 
Driver,  (C.  C.  A.)  92  Fed.  Rep.  784. 

6.  Andrews  v.  Thum,  (C.  C.  A.)  72  Fed.  Rep. 
290. 
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diction  of  the  Circuit  Court  of  Appeals  under  this  section  of  the  act.  Various 
orders  and  decrees  relating  to  and  growing  out  of  the  subject-matter  of  the 
suit,  which  fail  to  settle  the  issues  involved  or  to  fix  the  rights  of  the  litigants, 
and  therefore  are  not  final,  are  given  in  the  notes  below.1  Instances  of  other 
decrees  which  have  been  held  to  settle  definitely  certain  legal  rights,  and 
on  that  account  to  possess  the  quality  of  finality,  are  also  set  out  in  the 
notes.3 

e.  Reservation  of  Jurisdiction.  —  The  provision  that  this  court  shall 
have  jurisdiction  in  all  cases  other  than  those  of  which  the  Supreme  Court  is 
given  jurisdiction  by  the  preceding  section  is  applicable  alike  to  the  judg- 
ments of  the  District  Court  and  the  Circuit  Court,  and  extends  the  reviewing 


1.  Order  Holding  or  Discharging  Only  Certain 
of  Joint  Defendants.- —  Carmichael  v.  Texarkana, 
(.C.  C.  A.)  1 16  Fed.  Rep.  845. 

Order  of  Revivor  Eefore  Cause  Passes  to  Final 
Decree.  —  Terry  v.  Sharon,  131  U.  S.  40,  dis- 
tinguishing Mackaye  v.  Mallory,  79  Fed.  Rep.  1. 

Order  Dissolving  Attachment  Without  a  Decision 
on  the  Merits.  —  Hamner  v.  Scott,  (C.  C.  A.)  60 
Fed.  Rep;  343 ;  Atlantic  Lumber  Co.  v.  L. 
Bucki,  etc.,  Lumber  Co.,  (C.  C.  A.)  92  Fed. 
Rep.  864. 

Judgment  for  Such  Sum  as  Might  Thereafter  Be 
Found  Due.  —  Guarantee  Co.  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  173  U.  S.  582. 

A  Decree  Fixing  Liability  but  Staying  Execu- 
tion for  Further  Order  of  Court.  —  Merriman  v. 
Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  64  Fed.  Rep. 
535- 

Order  Appointing  Commissioners  to  Assess  Dam- 
ages in  Condemnation  Proceedings.  —  Luxton  v. 
North  River  Bridge  Co.,  147  U.  S.  337.  To 
the  same  effect,  Southern  R.  Co.  v.  Postal  Tel. 
Co.,  (C.  C.  A.)  93  Fed.  Rep.  393. 

Orders  Made  on  Intervention  and  Interpleader. 
—  Robinson  v.  Belt,  (C.  C.  A.)  56  Fed.  Rep. 
328;  Credits  Commutation  Co.  v.  U.  S.,  (C.  C. 
A.)  91  Fed.  Rep.  570. 

Decree  Dismissing  a  Cross-bill.  —  Ayres  v. 
Carver,  17  How.  (U.  S.)  591. 

Dismissal  of  Writ  of  Habeas  Corpus  and  Remand- 
ing Prisoner. —  Clarke  v.  McDade,  165  U.  S. 
168. 

Refusing  or  Allowing  Motions  to  Quash  Execu- 
tions.—  Boyle  v.  Zacharie,  6  Pet.  (U.  S.)  648; 
Evans  v.  Gee,  14  Pet.  (U.  S.)  1  ;  McCargo  v. 
Chapman,  20  How.  (U.  S.)  555 ;  The  Elmira, 
16  Fed.  Rep.  133. 

Judgment  on  Motion  to  Set  Aside  Writ  of  Resti- 
tution.—  Barton  v.  Forsyth,  5  Wall.  (U.  S.) 
190. 

A  Decree  Dismissing  in  Part  a  Bill  for  Infringe- 
ment of  a  Patent,  and  directing  an  accounting,  is 
not  final.  Marden  v.  Campbell  Printing-Press, 
etc.,  Co.,  (C.  C.  A.)  67  Fed.  Rep.  809;  Western 
Electric  Co.  v.  Williams-Abbott  Electric  Co., 
(C.  C.  A.)  108  Fed.  Rep.  952. 

Refusal  to  Set  Aside  Judgment  and  Permit 
Withdrawal  of  Plea  of  Guiltv.  —  A  Circuit  Court 
of  Appeals  has  no  jurisdiction  to  review  or  re- 
verse the  order  of  a  District  Court  in  a  crim- 
inal case  denying  a  motion  to  set  aside  a  judg- 
ment and  to  permit  a  defendant  to  withdraw  his 
plea  of  guilty,  where  this  motion  presents  no 
question  of  the  jurisdiction  or  right  of  the 
District  Court  to  grant  the  motion.  Whitworth 
v.  U  S.,  (C.  C.  A.)  114  Fed.  Rep.  302. 

Decree  in  Salvage  Cases.  —  A  decree  awarding 
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a  certain  rate  of  salvage  less  costs  and  charges 
is  not  final.  For  such  a  decree  to  be  final  the 
expenses  and  charges  should  be  ascertained  and 
the  rights  of  each  salvor  fixed.  The  Steamboat 
New  England,  3  Sumn.  (U.  S.)  495. 

For  Other  Decrees  Held  Not  to  Be  Final,  see  Lea 
v.  Kelly,  15  Pet.  (U.  S.)  213;  Levy  v.  Fitz- 
patrick,  15  Pet.  (U.  S.)  167;  Wells  v.  Mc- 
Gregor, 13  Wall.  (U.  S.)  188;  Harrington  v. 
Holler,  in  U.  S.  797;  Kirwan  v.  Murphy,  170 
U.  S.  205  ;  Clark  v.  Kansas  City,  172  U.  S. 
334;  Gunn  v.  Black,  (C.  C.  A.)  60  Fed.  Rep. 
159;  Fisher  v.  Simon,  (C.  C.  A.)  67  Fed.  Rep. 
387. 

2.  Decree  in  Auxiliary  Proceedings.  —  Grant 
v.  East,  etc.,  R.  Co.,  (C.  C.  A.)  50  Fed.  Rep. 
795- 

Order  Awarding  Peremptory  Mandamus. — Co- 
lumbian Ins.  Co.  v.  Wheelright,  7  Wheat.  (U. 
S.)  534- 

Order  Denying  a  New  Trial. —  Shreve  v. 
Cheesman,  (C.  C.  A.)  69  Fed.  Rep.  785. 

Order  Admitting  Will  to  Probate.  —  Ormsby  v. 
Webb,  134  U.  S.  47. 

A  Decision  upon  a  Motion  Presenting  Is?'  e3 
Distinct  from  the  Main  Controversy.  —  Brush 
Electric  Co.  v.  Electric  Imp.  Co.,  (C.  C.  A.)  51 
Fed.  Rep.  557. 

A  Decision  on  the  Petition  of  an  Ir.tarvener 
is  appealable,  as  finally  deciding  the  rights  of 
the  parties  in  that  particular  controversy,  al- 
though the  main  suit  is  still  pending.  Central 
Trust  Co.  v.  Marietta,  etc.,  R.  Co.,  (C.  C.  A.) 
48  Fed.  Rep.  850 ;  Hamlin  v.  Toledo,  etc.,  R. 
Co.,  (C.  C.  A.)  78  Fed.  Rep.  664. 

An  Order  Discharging  from  Imprisonment 
a  defendant  under  a  cap.  ad  sat.  issued  upon 
a  final  judgment  in  a  civil  case,  is  a  final  order 
appealable  to  the  Circuit  Court  of  Appeals. 
Stroheim  v.  Deimel,  (C.  C.  A.)  77  Fed.  Rep. 
802. 

A  Decree  for  an  Intervener  in  a  Foreclosure 
Suit  is  a  final  decision  within  the  meaning  of 
the  act,  and  may  be  reviewed  by  the  Circuit 
Court  of  Appeals.  New  York  Cent.  Trust  Co. 
v.  Marietta,  etc.,  R.  Co.,  48  Fed.  Rep.  850. 

An  Order  in  Bankruptcy  allowing  the  claim  of 
a  creditor  under  Rev.  Stat.  U.  S.,  §  4980,  is  a 
"  final  decision  "  and  appealable  to  the  Circuit 
Court  of  Appeals.  Duff  v.  Carrier,  (C.  C.  A.) 
55  Fed.  Rep.  433. 

Other  Instances.  —  See  Cleveland  First  Nat. 
Bank  v.  Shedd.  121  U.  S.  84;  Wheeling,  etc., 
Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  U.  S. 
287;  Standley  v.  Roberts,  (C.  C.  A.)  59  Fed. 
Rep.  836;  Salmon  v.  Mills,  (C.  C.  A.)  66  Fed. 
Rep.  32, 
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authority  of  the  Court  of  Appeals  to  all  final  decisions  in  the  lower  courts  not 
otherwise  provided  for.1 

specific  Instances.  —  It  has  been  held  under  this  provision  that  the  court  has 
jurisdiction  in  bankruptcy  cases,3  cases  in  regard  to  customs  and  duties,3  cases 
arising  under  the  Interstate  Commerce  Act,4  under  the  Chinese  Exclusion 
Act,5  and  under  the  Tucker  Act  of  March  3,  1887,  providing  for  the  bringing 
of  suits  against  the  United  States  and  giving  the  District  and  Circuit  Courts 
jurisdiction  thereof,6  and  of  suits  by  the  United  States  in  which  original 
jurisdiction  belongs  to  the  Circuit  Courts.7 

/.  Effect  of  Clause  "  Unless  Otherwise  Provided  by  Law."  —  The 
words  ' '  unless  otherwise  provided  by  law  ' '  were  not  intended  to  limit  the  effect 
of  the  general  repealing  provisions  of  section  14,  but  were  manifestly  inserted 
out  of  abundant  caution  in  order  that  any  qualification  of  the  jurisdiction  by 
contemporaneous  or  subsequent  acts  should  not  be  construed  as  taking  it 
away,  except  when  expressly  so  provided.  Implied  appeals  were  intended  to 
be  thereby  guarded  against.8  Nor  should  the  clause  be  interpreted  so  as  to 
extend  the  appellate  jurisdiction  of  the  Supreme  Court  beyond  the  class  of 
cases  enumerated  in  section  5  of  the  act.9 

g.  In  Injunction  and  Receivership  Proceedings.  —  Where,  upon  a 
hearing  in  equity  in  a  District  Court  or  in  a  Circuit  Court,  or  by  a  judge 
thereof  in  vacation,  an  injunction  shall  be  granted  or  continued  or  a  receiver 
appointed  by  an  interlocutory  order  or  decree,  in  a  cause  in  which  an  appeal 
from  a  final  decree  may  be  taken  under  the  provisions  of  this  act  to  the  Circuit 
Court  of  Appeals,  an  appeal  may  be  taken  from  such  interlocutory  order  or 
decree  granting  or  continuing  such  injunction  or  appointing  such  receiver  to 
this  court.10    An  appeal  must  be  taken  within  thirty  days  from  the  entry  of 


1.  Duncan  v.  Landis,  (C  C.  A.)  106  Fed. 
Rep.  839.  And  see  the  cases  cited  in  the  fol- 
lowing notes. 

2.  In  Bankruptcy.  —  Duncan  v.  Landis,  (C. 
C.  A.)  106  Fed.  Rep.  839.  See  the  Encyc.  of 
Pl.  and  Pr.,  vol.  22,  p.  394  et  seq. 

tinder  the  Bankruptcy  Act  of  1898,  several 
Circuit  Courts  of  Appeals  are  given  jurisdiction 
in  equity,  either  interlocutory  or  final,  to  review 
in  matters  of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy  within  their  juris- 
diction.   30  Stat.  L.  553. 

Supervisory  Jurisdiction  of  Circuit  Court  in  Bank- 
ruptcy Not  Affected.  — In  re  Starr,  56  Fed.  Rep. 
142;  Duff  v.  Carrier,  (C.  C.  A.)  55  Fed.  Rep. 
433;  In  re  Briggs,  (C.  C.  A.)  61  Fed.  Rep.  498; 
Huntington  v.  Saunders,  (C.  C.  A.)  72  Fed. 
Rep.  10. 

3.  Customs  and  Duties. — Jurisdiction  of  such 
appeals  provided  for  by  the  Customs  Adminis- 
trative Act  of  June  10,  1890,  is  transferred 
from  the  Supreme  Court  to  the  Circuit  Court 
of  Appeals.  Louisville  Public  Warehouse  Co. 
v.  Collector  of  Customs,  (C.  C.  A.)  49  Fed. 
Rep.  561.  See  infra,  this  subsection,  Finality 
of  Jurisdiction  —  Revenue  Cases. 

4.  Cases  under  Interstate  Commerce  Act.  — 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  169  U.  S. 
644. 

5.  Under  Chinese  Exclusion  Act.  —  U.  S.  v. 
Gee  Lee,  50  Fed.  Rep.  271. 

6.  Under  the  Tucker  Act.  —  U.  S.  v.  Morgan, 
(C.  C.  A.)  64  Fed.  Rep.  4 ;  U.  S.  v.  Coudert, 
(C.  C.  A.)  73  Fed.  Rep.  505. 

7.  Suits  by  United  States.  —  U.  S.  v.  American 
Bell  Tel.  Co.,  159  U.  S.  548. 

8.  Effect  of  Clause  "  Unless  Otherwise  Provided 
by  Law."  —  Lau.  Ow  Bew  v.  U.  S.,  144  /U.  S. 


47 ;  Hubbard  v.  Soby,  146  U.  S.  56 ;  American 
Constr.  Co.  v.  Jacksonville,  etc.,  R.  Co.,  148  U. 
S.  372;  Mason  v.  Pewabic  Min.  Co.,  153  U.  S. 
361;  The  Paquete  Habana,  175  U.  S.  677;  U. 
S.  v.  Coudert,  73  Fed.  Rep.  507. 

9.  Appellate  Jurisdiction  of  Supreme  Court  Not 
Extended.  —  Louisville  Public  Warehouse  Co. 
v.  Collector  of  Customs,  49  Fed.  Rep.  561. 

10.  31  Stat.  L.,  p.  660,  c.  803,  superseding  26 
Stat.  L.  828,  c.  517,  §  7,  as  amended  by  28 
Stat.  L.  666,  c.  96. 

Former  Amendment  Repealed  by  Implication.  — 
Columbia  Wire  Co.  v.  Boyce,  (C.  C.  A.)  104 
Fed.  Rep.  172;  Westinghouse  Air-Brake  Co.  v. 
Christensen  Engineering  Co.,  (C.  C.  A.)  104 
Fed.  Rep.  622  ;  Omaha,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.)  106  Fed.  Rep.  586; 
Heinze  v.  Butte,  etc.,  Min.  Co.,  (C.  C.  A.)  107 
Fed.  Rep.  165  ;  Rowan  v.  Ide,  (C.  C.  A.)  107 
Fed.  Rep.  161  ;  American  School-Furniture  Co. 
v.  Vaught,  (C.  C.  A.)  108  Fed.  Rep.  571  ;  West- 
ern Electric  Co.  v.  Williams-Abbott  Electric 
Co.,  (C.  C.  A.)  108  Fed.  Rep.  952. 

Provisions  of  Amendment  of  1895.  —  The 
amendment  of  1895  (28  Stat.  L.  666,  c.  96) 
authorized  appeals  from  interlocutory  orders 
granting,  continuing,  refusing,  dissolving,  or 
refusing  to  dissolve  an  injunction.  Thompson 
v.  Nelson,  (C.  C.  A.)  71  Fed.  Rep.  339;  Bis- 
sell  Carpet  Sweeper  Co.  v.  Gishen  Sweeper  Co., 
(C.  C.  A.)  72  Fed.  Rep.  545  ;  American  Trust 
etc.,  Bank  v.  Farmers'  L.  &  T.  Co.,  (C.  C.  A.) 
81  Fed.  Rep.  924. 

An  Ex  Parte  Order  Appointing  a  Receiver 
is  appealable,  the  words  "hearing  in  equity  "  not 
being  intended  to  bear  a  strictly  technical  con- 
struction. Joseph  Dry  Goods  Co.  v.  Hecht,  (C. 
C.  A.)  120  Fed.  Rep.  760.  See  also  Pacific 
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such  order  or  decree,  and  it  shall  take  precedence  in  the  appellate  court; 
and  the  proceedings  in  other  respects  in  the  court  below  shall  not  be  stayed 
unless  otherwise  ordered  by  the  court  or  by  the  appellate  court  or  a  judge 
thereof,  during  the  pendency  of  such  appeal.  The  court  below  may  in  its 
discretion  require  as  a  condition  of  the  appeal  an  additional  bond.1 

Final  Decision  upon  the  Merits  on  Appeal.  —  By  this  section  it  was  intended  not 
only  to  permit  a  defendant  to  obtain  immediate  relief  from  an  injunction, 
the  continuance  of  which  throughout  the  progress  of  the  cause  might  seriously 
affect  his  interests,  but  also  to  save  both  parties  from  the  expense  of  further 
litigation  should  the  appellate  court  be  of  opinion  that  the  injunction  had 
no  equity  to  support  it;  and  the  merits  of  the  case,  having  once  been  deter- 
mined by  the  appellate  court  in  reversing  the  interlocutory  decree,  could  not 
be  opened  for  reconsideration  at  a  later  stage  of  the  same  case  either  in  the 
court  of  appeal  or  in  the  court  below. a    But  the  right  to  review  the  case 


Northwest  Packing  Co.  v.  Allen,  (C.  C.  A.)  109 
Fed.  Rep.  515. 

Unnecessary  that  Hearing  and  Appointment  of 
Receiver  Be  Coincident.  —  Pacific  Northwest 
Packing  Go.  v.  Allen,  (C.  C.  A.)  109  Fed.  Rep. 
5i5- 

The  Term  "  Interlocutory  Order  or  Decree " 
is  used  in  this  section  in  its  common  and  well 
understood  sense,  and  as  indicating  the  dis- 
tinction generally  accepted  by  the  federal 
courts;  and  it  follows  that  all  injunction  or- 
ders and  decrees  which  were  interlocutory  and 
not  final  within  the  meaning  of  the  old  statute, 
and  for  that  reason  not  appealable,  are  inter- 
locutory under  the  new  statute,  and  therefore 
by  the  same  logic  and  the  same  reasoning  are 
appealable.  Richmond  v.  Atwood,  (C.  C.  A.) 
52  Fed.  Rep.  10. 

A  Decree  in  a  Patent  Cause,  whether  upon  pre- 
liminary applications  or  upon  final  hearing, 
granting  an  injunction  and  referring  the  cause 
to  a  master  for  an  account  of  profits  and  dam- 
ages, is  interlocutory.  Smith  v.  Vulcan  Iron 
Works,  165  U.  S.  518;  Dudley  E.  Jones  Co.  v. 
Munger,  etc.,  Mfg.  Co.,  (C.  C.  A.)  50  Fed.  Rep. 
785;  Richmond  v.  Atwood,  (C.  C.  A.)  52  Fed. 
Rep.  10;  Lockwood  v.  Wickes,  (C.  C.  A.)  75 
Fed.  Rep.  118;  Raymond  v.  Royal  Baking  Pow- 
der Co.,  (C.  C.  A.)  76  Fed.  Rep.  465  ;  Baker  v. 
Baker,  (C.  C.  A.)  83  Fed.  Rep.  3  ;  Metallic  Ex- 
traction Co.  v.  Brown,  (C.  C.  A.)  104  Fed.  Rep. 
345- 

A  Decree  for  an  Intervener  in  a  foreclosure 
suit  staying  all  proceedings  until  the  further 
order  of  the  court,  is  interlocutory  and  appeal- 
able under  this  section.  Pennsylvania,  etc.,  Ins. 
Co.  v.  Jacksonville,  etc.,  R.  Co.,  (C.  C.  A.)  55 
Fed.  Rep.  131. 

The  Right  of  Appeal  from  the  Final  Decree 
is  in  no  way  affected  by  an  appeal  taken  under 
this  section.  Marden  v.  Campbell  Printing- 
Press,  etc.,  Co.,  (C.  C.  A.)  67  Fed.  Rep.  809. 

1.  31  Stat.  L.  660,  c.  803. 

Time  for  Appeal.  — The  fact  that  the  citation 
was  not  issued  until  after  the  thirty  days  had 
expired  does  not  defeat  the  jurisdiction  of  the 
court.  Berliner  Gramophone  Co.  v.  Seaman, 
(C.  C.  A.)  108  Fed.  Rep.  714. 

Supersedeas.  —  An  appeal  from  an  interlocu- 
tory order  or  decree  under  this  section  does 
not  entitle  the  appellant,  as  of  right,  to  a  super- 
sedeas, which  is  to  be  granted  only  in  excep- 
tional cases.    In  re  Haberman  Mfg.  Co.,  147 


U.  S.  525 ;  Lalance,  etc.,  Mfg.  Co.  v.  Haber- 
man Mfg.  Co.,  53  Fed.  Rep.  375,  overruling 
Societe,  etc.,  v.  Blount,  51  Fed.  Rep.  610. 

2.  Final  Decision  on  the  Merits. —  Great  West- 
ern Tel.  Co.  v.  Burnham,  162  U.  S.  339;  Smith 
v,  Vulcan  Iron  Works,  165  U.  S.  518;  Rich- 
mond v.  Atwood,  (C.  C.  A.)  52  Fed.  Rep.  10; 
Con.,  etc.,  Cable  Co.  v.  Pacific  Cable  R.  Co.,  (C. 
C.  A.)  58  Fed.  Rep.  226;  Northwestern  Stove 
Repair  Co.  v.  Lee,  (C.  C.  A.)  58  Fed.  Rep.  182; 
Temple  Pump  Co.  v.  Goss  Pump,  etc.,  Mfg.  Co., 
(C.  C.  A.)  58  Fed  Rep.  196;  Curtis  v.  Overman 
Wheel  Co.,  (C.  C.  A.)  58  Fed.  Rep.  784;  Flor- 
ida Constr.  Co.  v.  Young,  (C.  C.  A.)  59  Fed. 
Rep.  721  ;  Butte  City  St.  R.  Co.  v.  Pacific  Cable 
R.  Co.,  (C.  C.  A.)  60  Fed.  Rep.  410;  Union 
Switch,  etc.,  Co.  v.  Johnson  R.  Signal  Co.,  (C. 
C.  A.)  61  Fed.  Rep.  940;  Electric  Mfg.  Co.  v. 
Edison  Electric  Light  Co.,  (C.  C.  A.)  61  Fed. 
Rep.  834;  Vulcan  Iron  Works  v.  Smith,  (C. 
C.  A.)  62  Fed.  Rep.  444 ;  Westinghouse  Air- 
Brake  Co.  v.  New  York  Air-Brake  Co.,  (C.  C. 
A.)  63  Fed.  Rep.  962;  Card  v.  Colby,  (C.  C. 
A.)  64  Fed.  Rep.  594 ;  Kilmer  Mfg.  Co.  v. 
Griswold,  (C.  C.  A.)  67  Fed.  Rep.  1017; 
W right,  etc.,  Wire  Cloth  Co.  v.  Clinton  Wire- 
Cloth  Co.,  (C.  C.  A.)  67  Fed.  Rep.  790;  Marden 
v.  Campbell  Printing-Press,  etc.,  Co.,  (C.  C.  A.) 
67  Fed.  Rep.  809  ;  Green  v.  Mills,  (C.  C.  A.)  69 
Fed.  Rep.  852 ;  Erie  Rubber  Co.  v.  American 
Dunlop  Tire  Co.,  (C.  C.  A.)  70  Fed.  Rep.  58; 
Wheaton  v.  Norton,  (C.  C.  A.)  70  Fed.  Rep. 
833 ;  Bissell  Carpet  Sweeper  Co.  v.  Gishen 
Sweeper  Co.,  (C.  C.  A.)  72  Fed.  Rep.  545; 
Lockwood  v.  Wickes,  (C.  C.  A.)  75  Fed.  Rep. 
1 1 18;  Dueber  Watch-Case  Mfg.  Co.  v.  Robbins, 
(C.  C.  A.)  75  Fed.  Rep.  17;  Standard  Elevator 
Co.  v.  Crane  Elevator  Co.,  (C.  C.  A.)  76  Fed. 
Rep.  767;  Knoxville  v.  Africa,  (C.  C.  A.)  77 
Fed.  Rep.  501  ;  Stover  Mfg.  Co.  v.  Mast,  (C.  C. 
A.)  89  Fed.  Rep.  333  ;  Texas  Consol.  Compress, 
etc.,  Assoc.  v.  Storrow,  (C.  C.  A.)  92  Fed.  Rep. 
S;  Cabaniss  v.  Reco  Min.  Co.,  (C.  C.  A.)  116 
Fed.  Rep.  320 ;  Worth  Mfg.  Co.  v.  Bingham, 
(C.  C.  A.)  116  Fed.  Rep.  785. 

Injunction  Based  on  Ex  Parte  Affidavits. — 
A  review  upon  the  merits  may  be  had  although 
the  order  granting  the  preliminary  injunction 
was  based  on  ex  parte  affidavits.  Stover  Mfg. 
Co.  v.  Mast,  (C.  C.  A.)  89  Fed.  Rep.  333. 

An  Injunction  unon  a  Prima  Facie  ShowiriR' 
and  without  a  determination  of  the  merits  will 
be  considered  on  appeal  only  as  to  whether  the 
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upon  the  merits  may  be  exercised  or  not  in  the  discretion  of  the  court.1 

Necessity  for  Jurisdiction  of  Final  Decree.  —  An  appeal  will  not  lie  under  this  sec- 
tion from  an  interlocutory  order  or  decree  in  a  cause  in  which  the  Circuit 
Court  of  Appeals  would  have  no  jurisdiction  of  a  final  decree,2  as  where  the 
controversy  involves  constitutional  questions  or  is  in  regard  to  a  right  depend- 
ing upon  the  construction  of  some  law  or  treaty  of  the  United  States.3  But 
if  the  cause  also  includes  other  questions,  of  which  this  court  has  jurisdiction, 
the  interlocutory  decree  may  be  appealed.4 

Meaning  of  Continuing  an  injunction.  —  An  order  giving  force  to  an  injunction 
after  the  lapse  of  the  time  at  which  it  would  expire  under  the  original  order, 
is  continuing  an  injunction,  within  the  meaning  of  this  section,  and  appeal- 
able.5 No  appeal  will  lie  from  an  interlocutory  decree  denying,  dissolving, 
or  refusing  to  dissolve  an  injunction.6 

h.  Finality  of  Jurisdiction  —  (i)  General  Exception  to  Finality.  —  The 
jurisdiction  of  the  court  can  never  be  said  to  be  final  in  the  strictest  sense  of 
that  term.  In  every  subject  of  which  the  court  has  cognizance,  it  may  at  any 
time  certify  to  the  Supreme  Court  of  the  United  States  any  questions  or 
propositions  of  law  concerning  which  it  desires  the  instruction  of  that  court 
for  its  proper  decision,  which  instructions,  when  given,  are  binding  upon  the 
Court  of  Appeals;  or  the  Supreme  Court  may  require  the  whole  record  of 
any  cause  to  be  sent  up  to  them  for  final  adjudication.7 

(2)  Where  Jurisdiction  Depends  on  Diverse  Citizenship.  —  The  judgment  or 
decree  of  the  Circuit  Court  of  Appeals  is  final  in  all  cases  in  which  the  juris- 
diction is  dependent  entirely  upon  the  opposite  parties  to  the  suit  or  contro- 
versy being  aliens  or  citizens  of  the  United  States  or  citizens  of  different 
states.8  The  jurisdiction  contemplated  here  is  the  jurisdiction  originally 
invoked.    Where  diverse  citizenship  is  the  only  original  ground  of  jurisdiction, 


prima  facie  case  was  made.  Davis  Electrical 
Works  v.  Edison  Electrical  Light  Co.,  (C.  C. 
A.)  60  Fed.  Rep.  276;  Bissell  Carpet-Sweeper 
Co.  v.  Gishen  Sweeper  Co.,  (C.  C.  A.)  72  Fed. 
Rep-  545;  Kerr  v.  New  Orleans,  (C.  C.  A.)  126 
Fed.  Rep.  921. 

1.  Review  upon  Merits  Discretionary.  —  Mar- 
den  v.  Campbell  Printing-Press,  etc.,  Co.,  (C. 
C.  A.)  67  Fed.  Rep.  809  ;  Knoxville  v.  Africa, 
(C.  C.  A.)  77  Fed.  Rep.  501. 

2.  Cause  in  Which  There  Is  No  Jurisdiction  of 
Final  Decree.  —  Macon  v.  Georgia  Packing  Co., 
(C.  C.  A.)  60  Fed.  Rep.  781  ;  Westerly  v.  West- 
erly Waterworks,  (C.  C.  A.)  76  Fed.  Rep.  467  ; 
Illinois  Cent.  R.  Co.  v.  Adams,  (C.  C.  A.)  93 
Fed.  Rep.  852  ;  Dawson  v.  Columbia,  etc.,  Sav- 
ing-Fund, etc.,  Co.,  (C.  C.  A.)  102  Fed.  Rep. 
200. 

3.  Cases  Involving  Constitutional  Questions  and 
Rights  under  Treaties.  — Westerly  v.  Westerly 
Waterworks,  (C.  C.  A.)  76  Fed.  Rep.  467 ; 
Wright  v.  McFarlane,  (C.  C.  A.)  122  Fed.  Rep. 
770. 

4.  Appeal  Notwithstanding  Questions  Beyond 
the  Jurisdiction.  — In  re  Tampa  Suburban  R. 
Co.,  168  U.  S.  583  ;  Lake  Nat.  Bank  v.  Wolfe- 
borough  Sav.  Bank,  (C.  C.  A.)  78  Fed.  Rep. 
517;  Stafford  v.  King,  (C.  C.  A.)  90  Fed.  Rep. 
136. 

5.  Meaning  of  Continuing  an  Injunction.  — 
Dreutzer  v.  Frankfort  Land  Co.,  (C.  C.  A.)  65 
Fed.  Rep.  642  ;  In  re  Tampa  Suburban  R.  Co., 
168  U.  S.  583;  Texas  Consol.  Compress,  etc., 
Assoc.  v.  Storrow,  (C.  C.  A.)  92  Fed.  Rep.  5  ; 
Armat  Moving  Picture  Co.  v.  Edison  Mfg.  Co., 
125  Fed.  Rep.  939. 

/  1 


.  Continuing  an  Injunction  to  Certain  Defendants, 
on  Motion  to  Dissolve,  is  appealable.  Chicago 
Dollar  Directory  Co.  v.  Chicago  Directory  Co., 
(C.  C.  A.)  65  Fed.  Rep.  463. 

6.  Order  Denying,  Dissolving,  or  Refusing  to 
Dissolve  Injunction.  —  Robinson  v.  Wilmington, 
(C.  C.  A.)  60  Fed.  Rep.  469;  Denver,  etc.,  R. 
Co.  v.  Walker,  (C.  C.  A.)  68  Fed.  Rep.  23; 
Dreutzer  v.  Frankfort  Land  Co.,  (C.  C.  A.)  65 
Fed.  Rep.  642;  Baker  v.  Baker,  (C.  C.  A.)  83 
Fed.  Rep.  3 ;  Westinghouse  Air-Brake  Co.  v. 
Christensen  Engineering  Co.,  (C.  C.  A.)  104 
Fed.  Rep.  622 ;  Columbia  Wire  Co.  v.  Boyce, 
(C.  C.  A.)  104  Fed.  Rep.  172;  National  Auto- 
matic Mach.  Co.  v.  Automatic  Weighing,  etc., 
Mach.  Co.,  (C.  C.  A.)  105  Fed.  Rep.  670; 
Omaha,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
(C.  C.  A.)  106  Fed.  Rep.  586;  Rowan  v.  Ide, 
(C.  C.  A.)  107  Fed.  Rep.  161  ;  Heinze  v. 
Butte,  etc.,  Min.  Co.,  (C.  C.  A.)  107  Fed.  Rep. 
165;  Berliner  Gramophone  Co.  v.  Seaman,  (C. 
C.  A.)  108  Fed.  Rep.  714;  American  School 
Furniture  Co.  v.  Vaught,  (C.  C.  A.)  108  Fed. 
Rep.  571  ;  March  v.  Romare,  (C.  C.  A.)  116 
Fed.  Rep.  354. 

7.  26  Stat.  L.  828,  §  6.  And  see  supra,  this 
title,  Supreme  Court  —  Jurisdiction  —  Appellate 
—  Prior  to  Act  of  March  3,  1891  —  Cases 
Coining  from  Circuit  Court  of  Appeals  —  By 
Certification. 

8.  26  Stat.  L.  828,  §  6 ;  Pope  v.  Louisville, 
etc.,  R.  Co.,  173  U.  S.  573. 

Foreign  State  Not  an  Alien.  — The  judgment 
of  the  court  is  not  final  under  this  section 
where  the  jurisdiction  is  invoked  on  the  ground 
that  the  controversy  is  between  the  citizens  of 
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the  case  is  within  this  section  and  the  decree  of  the  Court  of  Appeals  final.1 
But  it  is  essential  that  the  original  jurisdiction  depend  entirely  upon  diverse 
citizenship,2  and  that  that  fact  be  made  to  appear.3 

Cases  Involving  Constitutional  Questions.  —  Where  it  develops  that  the  case  involves 
the  construction  or  application  of  the  Constitution  of  the  United  States  or  the 
validity  or  construction  of  a  treaty,  or  that  the  constitution  or  law  of  a  state 
is  claimed  to  be  in  contravention  to  the  Constitution  of  the  United  States, 
the  Circuit  Court  of  Appeals  may  certify  the  constitutional  or  treaty  question 
to  the  Supreme  Court  and  proceed  as  thereupon  advised,  or  it  may  decide 
the  whole  cause;  and  the  mere  fact  that  one  or  more  of  the  constitutional 
questions  of  which  the  Supreme  Court  has  jurisdiction  have  arisen  in  the 
case,  so  that  a  direct  resort  to  the  Supreme  Court  might  have  been  had,  does 
not  deprive  the  Circuit  Court  of  Appeals  of  jurisdiction,  or  justify  a  refusal 
to  exercise  it.4 

In  Ancillary  Proceedings  the  finality  of  the  court's  jurisdiction  depends  on  the 
grounds  of  jurisdiction  of  the  main  controversy.  Where  the  jurisdiction  in 
the  main  suit  depends  entirely  upon  the  parties  being  citizens  of  different 
states,  the  court's  jurisdiction  of  all  proceedings  ancillary  thereto  is  final.5 

(3)  Patent  Cases.  —  The  court  is  given  final  jurisdiction  of  all  cases  arising 
under  the  patent  laws.6  This  provision  does  not  apply  to  a  suit  by  the 
United  States  to  cancel  a  patent,  which  is  appealable  to  the  Supreme  Court,7 
nor  to  cases  involving  constitutional  questions,8  or  federal  questions  arising 
under  an  act  of  Congress.9 


a  state  and  a  foreign  state.  Colombia  v.  Cauca, 
Co.,  190  U.  S.  524. 

1.  Jurisdiction  as  Originally  Invoked,  the  Test. 

—  Colorado,  etc.,  Min.  Co.  v.  Turck,  150  U.  S. 
138;  Borgmeyer  v.  Idler,  159  U.  S.  408;  Press 
Pub.  Co.  v.  Monroe,  164  U.  S.  405;  Ex  p. 
Jones,  164  U.  S.  691;  Third  St.,  etc.,  R.  Co.  v. 
Lewis,  173  U.  S.  457;  Pope  v.  Louisville,  etc., 
R.  Co.,  173  U.  S.  573;  American  Sugar  Refining 
Co.  v.  New  Orleans,  181  U.  S.  277;  Arkansas 
v.  Kansas,  etc.,  Coal  Co.,  183  U.  S.  185 : 
Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  184 
U.  S.  294;  Spencer  v.  Duplan  Silk  Co.,  191  U. 
S.  526  ;  Arbuckle  v.  Blackburn,  191  U.  S.  408. 

The  Want  of  Jurisdiction  by  the  Circuit  Court 
is  no  ground  for  dismissing  an  appeal  to  the 
Circuit  Court  of  Appeals.  Nashua,  etc.,  R. 
Corp.  z\  Boston,  etc.,  Corp.,  (C.  C.  A.)  51  Fed. 
Rep.  929. 

Failure  to  Show  Diverse  Citizenship.  —  Where, 
upon  an  appeal  to  this  court,  the  plaintiff  fails 
to  establish  diverse  citizenship,  which  was  the 
sole  ground  of  jurisdiction,  the  decree  of  the 
appellate  court  dismissing  the  appeal  is  final. 
Benjamin  v.  New  Orleans,  169  U.  S.  161. 

Jurisdiction  Not  Enlarged.  —  The  jurisdiction 
of  the  court  is  not  enlarged  by  the  provision 
that  the  judgments  and  decrees  of  the  Circuit 
Court  of  Appeals  shall  be  final  in  specific  cases. 
The  provision  only  prescribes  the  effect  of  the 
judgment  of  the  Circuit  Court  of  Appeals  in 
those  cases  in  which  jurisdiction  has  already 
been  conferred.  U.  S.  v.  Sutton,  47  Fed.  Rep. 
130. 

2.  Diverse  Citizenship  Must  Be  Sole  Ground  of 
Jurisdiction. —  Northern  Pac.  R.  Co.  v.  Amato, 
144  U.  S.  465  ;  Union  Pac.  R.  Co.  v.  Harris, 
158  U.  S.  326;  Press  Pub.  Co.  v.  Monroe,  164. 
U.  S.  105  ;  Sonnentheil  v.  Maerlein  Brewing 
Co.,  172  U.  S.  401  ;  Florida  Cent.,  etc.,  R.  Co. 
v.  Bell,  176  U.  S.  321  ;  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  294;  American 


Sugar  Refining  Co.  v.  New  Orleans,  181  U.  S. 
277;  Howard  v.  U.  S.,  184  U.  S.  681;  Union, 
etc.,  Bank  v.  Memphis,  189  U.  S.  71. 

A  Suit  by  a  National  Bank  against  citizens  of 
another  state  gives  the  Circuit  Court  of  Ap- 
peals final  jurisdiction.  The  character  of  the 
bank  as  a  federal  corporation  presents  no  fed- 
eral question  which  would  defeat  that  jurisdic- 
tion. Continental  Nat.  Bank  v.  Buford,  191  U. 
S.  122. 

3.  Northern  Pac.  R.  Co.  v.  Sadenburg,  188 
U.  S.  526. 

4.  Cases  Involving  Constitutional  Questions.  — 

American  Sugar  Refining  Co.  v.  New  Orleans, 
181  U.  S.  282,  reversing  104  Fed.  Rep.  2,  and 
modifying  the  language  of  Carter  v.  Roberts, 
177  U.  S.  496;  Colorado,  etc.,  Min.  Co.  v. 
Turck,  150  U.  S.  138;  Press  Pub.  Co.  v.  Mon- 
roe, 164  U.  S.  105  ;  Ex  p.  Jones,  164  U.  S.  6qi  ; 
Green  v.  Mills,  (C.  C.  A.)  69  Fed.  Rep.  852; 
Pauley  Jail  Bldg.  Co.  v.  Crawford  County, 
(C.  C.  A.)  84  Fed.  Rep.  942;  Chicago,  etc.,  R. 
Co.  v.  Evans,  (C.  C.  A.)  58  Fed.  Rep.  433, 
overruling  Wrightman  v.  Boone  County,  (C.  C. 
A.)  88  Fed.  Rep.  435  ;  Stafford  v.  King,  (C.  C. 
A.)  90  Fed.  Rep.  136. 

5.  Ancillary  Proceedings. —  Rouse  v.  Letcher, 
156  U.  S.  47;  Gregory  v.  Van  Ee,  160  U.  S. 
643;  Carey  v.  Houston,  etc.,  R.  Co.,  161  U.  S. 
115;  Rouse  v.  Hornsby,  161  U.  S.  588;  Pope 
v.  Louisville,  etc.,  R.  Co.,  173  U.  S.  573. 

6.  26  Stat.  L.  828,  c.  si 7,  §  6. 

7.  Suit  by  United  States  to  Cancel  Patent.  — 
U.  S.  v.  American  Bell  Tel.  Co.,  159  U.  S. 
548. 

8.  Constitutional  Questions,  —  Holt  v.  Indiana 
Mfg.  Co.,  (C.  C.  A.)  80  Fed.  Rep.  1. 

9.  Federal  Question. —  A  federal  question  of 
which  the  court  has  no  jurisdiction  is  involved 
in  a  suit  for  an  infringement  of  a  trademark 
registered  under  the  act  of  Congress.  Warner 
v.  Searle,  191  U.  S.  200. 
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(4)  Revenue  Cases.  —  The  final  determination  of  appeals  in  cases  arising 
under  the  revenue  laws  rests  with  this  court.1  This  is  not  so  where  the  con- 
struction of  the  United  States  Constitution  or  an  act  of  Congress  is  drawn  ir. 
question.2 

(5)  Criminal  Cases.  —  The  court  is  given  final  jurisdiction,  by  writ  of  error, 
of  all  criminal  cases,  both  infamous  and  otherwise,  except  capital  cases;  3  but 
the  right  to  bring  the  writ  of  error  is  not  given  to  the  United  States.4  By 
the  original  act  the  only  jurisdiction  given  to  the  court  was  of  those  minor 
offenses  in  which  writs  of  error  are  allowed  by  statute,  where  the  punishment 
is  not  imprisonment  in  a  state  prison  or  penitentiary  and  the  crime  is  therefore 
not  infamous.5 

in  Contempt.  —  The  court  has  appellate  jurisdiction  by  writ  of  error  of  cases 
in  contempt,  and  its  decree  in  such  cases  is  final.6 

(6)  In  Admiralty.  —  Final  jurisdiction  in  admiralty  cases  belongs  to  this 
court.7  A  more  specific  statement  of  the  subject  is  to  be  found  under  the 
appropriate  title.8 

(7)  Territorial  Cases.  —  In  cases  in  which  the  judgments  of  this  court  are 
made  final  by  section  6  of  this  act,  the  court  has  the  same  appellate  juris- 
diction, by  writ  of  error  or  appeal,  to  review  the  judgments,  orders,  and 
decrees  of  the  Supreme  Courts  of  the  several  territories  as,  by  the  act,  it  may 
have  to  review  the  judgments,  orders,  and  decrees  of  the  District  Courts  and 
Circuit  Courts;  and  for  that  purpose  it  is  provided  that  the  several  territories 
shall,  by  orders  of  the  Supreme  Court,  to  be  made  from  time  to  time,  be 
assigned  to  particular  circuits.9  The  jurisdiction  of  territorial  causes  is  thus 
confined  exclusively  to  appeals  in  those  cases  of  which  the  court  would  have 
final  jurisdiction  if  taken  from  a  Circuit  Court  or  a  District  Court.10 

Indian  Territory.  ■ — -  Appeals  and  writs  of  error  maybe  prosecuted  from  the 
decisions  of  the  United  States  courts  in  the  Indian  Territory  to  the  Circuit 
Court  of  Appeals  in  the  eighth  circuit  in  the  same  manner  and  under  the  same 
regulations  as  from  the  Circuit  or  District  Courts  under  this  act.11  It  seems 
that  causes  from  this  territory  are  an  exception  to  the  provision  limiting  the 
review  of  territorial  causes  to  those  in  which  the  decision  of  the  Circuit  Court 
of  Appeals  is  made  final.12 

IV.  Circuit  Courts — 1.  Organization  and  Authority.  —  The  judicial  dis- 
tricts of  the  United  States  are  divided  into  nine  circuits.13    The  chief  justice 

1.  Revenue  Cases.  —  26  Stat.  L.  828,  c.  517,  vol.  1,  p.  647,  in  this  work,  and  the  title  Ad- 
§  6;  Anglo-Californian  Bank  v.  U.  S.,  175  U.  S.  miralty,  vol.  1,  p.  249,  Encyc.  of  Pl.  and  Fr. 
37;  U.  S.  v.  Hopewell,  51  Fed.  Rep.  798;  U.  S.         9.  26  Stat.  L.  830,  c.  517,  §  15. 

v.  Davis,  (C.  C.  A.)  54  Fed.  Rep.  147.  The  District  Court  of  Alaska  is  to  be  regarded 
Post-office  Laws  Are  Revenue  Laws.  —  Warner      as  the  Supreme  Court  of  that  territory  within 
v.  Fowler,  4  Blatchf.  (U.  S.)  311,  29  Fed.  Cas.      the  meaning  of  this  section.     Steamer  Con- 
No.  17,182.  quitlam  v.  U.  S.,  163  U.  S.  346. 

2.  Construction  of  Constitution  or  Act  of  Con-  Hawaii. —  Appeals  from  the  Supreme  Court 
gress.  —  Spreckels  Sugar  Refining  Co.  v.  Mc-  of  the  territory  of  Hawaii  are  not  within  this 
Clain,  192  U.  S.  397.  section.    Wilders  Steamship  Co.  v.  Hind,  (C. 

3.  Criminal  Jurisdiction.  —  29    Stat.   L.  492,      C.  A.)  108  Fed.  Rep.  113,  affirming  183  U.  S. 


c.  68. 


552. 


Collateral  Proceedings.—  Proceedings  collateral  10.  What  Causes  Are  Reviewable.  —  Aztec  Min. 

to  the  criminal  prosecution,  such  as  scire  facias,  Co.  v.  Ripley,  151  U.  S.  79;  In  re  Boles,  48 

are  criminal  cases  within  the  meaning  of  the  Fed.  Rep.  75  ;  Aztec  Min.  Co.  v.  Ripley,  (C.  C. 

statute.    Hunt  v.  U.  S.,  166  U.  S.  424.  A.)  53  Fed.  Rep.  7  ;  Union  Cent.  L.  Ins.  Co.  v. 

4.  U.  S.  v.  Sanges,  144  U.  S.  310.  Champlin,  (C.  C.  A.)  116  Fed.  Rep.  858. 

5.  Criminal  Jurisdiction  under  Original  Act.  —  Capital  Cases  from  the  territorial  courts  are 
Alexander  v.  Mortgage  Company  of  Scotland,  not  within  this  section,  as  the  Court  of  Appeals 
47  Fed.  Rep.  130.  is  not  given  jurisdiction  in  such  cases.  Folsom 

6.  Final  Jurisdiction  in  Contempt.  —  Cary  Mfg.  v.  U.  S.,  160  U.  S.  121. 

Co.  v.  Acme  Flexible  Clasp  Co.,  187  U.  S.  427;  11.  26  Stat.  L.  826,  c.  517,  §  13. 

O'Neil  v.  U.  S.,  iqo  U.  S.  36 ;  Bessette  v.  Con-  12.  In  re  Bolea,  48  Fed.  Rep.  75. 

key  Co.,  194  U.  S.  324.  13.  Circuits.— First.  The  first  circuit  includes 

7.  26  Stat.  L.  828,  c.  517,  §  6.  the  districts  of  Rhode  Island,  Massachusetts, 

8.  See   the   title   Admiralty  Jurisdiction,  New  Hampshire,  and  Maine. 
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and  associate  justices  of  the  Supreme  Court  are  allotted  among  the  circuits  by 
an  order  of  the  court,1  and  it  is  the  duty  of  the  justices  to  attend  at  least  one 
term  of  the  Circuit  Court  in  each  district  of  the  circuit  to  which  they  have 
been  respectively  allotted  during  every  period  of  two  years.2  For  each  circuit 
there  are  appointed  two  circuit  judges,3  except  for  those  circuits  in  which 
additional  circuit  judges  have  been  appointed  under  special  statutes.4 

Circuit  Courts  Are  Held  by  the  circuit  justice,  or  by  the  circuit  judge  of  the 
circuit,  or  by  the  district  judge  of  the  district  sitting  alone,  or  by  any  two  of 
the  said  judges  sitting  together.5  Cases  may  be  heard  and  tried  by  each  of 
the  judges  holding  a  Circuit  Court  sitting  apart  by  direction  of  the  presiding 
justice  or  judge,  who  shall  designate  the  business  to  be  done  by  each.6 

2.  Officers.  —  The  matter  pertaining  to  the  officers  of  the  court,  their 
appointment,  duties,  and  compensation,  has  already  been  treated.7 

3.  Seats  and  Sessions.  —  The  regular  terms  of  the  Circuit  Courts  and  the 
times  and  places  for  holding  them  in  the  several  circuits  are  set  forth  in  detail 


Second.  The  second  circuit  includes  the  dis- 
tricts of  Vermont,  Connecticut,  and  New  York. 

Third.  The  third  circuit  includes  the  districts 
of  Pennsylvania,  New  Jersey,  and  Delaware. 

Fourth.  The  fourth  circuit  includes  the  dis- 
tricts of  Maryland,  Virginia,  West  Virginia, 
North  Carolina,  and  South  Carolina. 

Fifth.  The  fifth  circuit  includes  the  districts 
of  Georgia,  Florida,  Alabama,  Mississippi, 
Louisiana,  and  Texas. 

Sixth.  The  sixth  circuit  includes  the  districts 
of  Ohio,  Michigan,  Kentucky,  and  Tennessee. 

Seventh.  The  seventh  circuit  includes  the 
districts  of  Indiana,  Illinois,  and  Wisconsin. 

Eighth.  The  eighth  circuit  includes  the  dis- 
tricts of  Nebraska,  Minnesota,  Iowa,  Missouri, 
Kansas,  Arkansas,  Colorado,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Ninth.  The  ninth  circuit  includes  the  dis- 
tricts of  California,  Oregon,  Nevada,  Idaho, 
Montana,  and  Washington. 

Rev.  Stat.  U.  S.,  §  604;  19  U.  S.  Stat,  at 
L.  61,  c.  147,  §  i  ;  21  U.  S.  Stat,  at  L.  10,  c. 
18;  25  U.  S.  Stat,  at  L.  682,  c.  180,  §  21  ;  26 
U.  S.  Stat,  at  L.  217,  c.  656,  §  16 ;  26  U.  S. 
Stat,  at  L.  225,  c.  664,  §  16 ;  28  U.  S.  Stat,  at 
L.  in,  c.  138,  §  14;  31  U.  S.  Stat,  at  L.  880, 
c.  801. 

1.  Allotment  of  Supreme  Court  Justices.  — 

Rev.  Stat.  U.  S.,  §  606. 

2.  Rev.  Stat.  U.  S.,  §  610.  See  In  re  Neagle, 
135  U.  S.  x. 

Requesting  Another  Justice  to  Hold  the  Courts. 
—  "Whenever  a  circuit  justice  deems  it  ad- 
visable, on  account  of  his  disability  or  absence, 
or  of  his  having  been  of  counsel,  or  being  in- 
terested in  any  case  pending  in  the  Circuit 
Court  for  any  district  in  his  circuit,  or  of  the 
accumulation  of  business  therein,  or  for  any 
other  cause,  that  said  court  shall  be  held  by  the 
justice  of  any  other  circuit,  he  may,  in  writ- 
ing, request  the  justice  of  any  other  circuit  to 
hold  the  same  during  a  time  to  be  named  in 
the  request ;  and  such  request  shall  be  entered 
upon  the  journal  of  the  Circuit  Court  so  to  be 
holden.  Thereupon  it  shall  be  lawful  for  the 
justice  so  requested  to  hold  such  court,  and  to 
exercise  within  and  for  said  district,  during 
the  time  named  in  said  request,  all  the  powers 
of  the  justice  of  such  circuit."  Rev.  Stat.  U. 
S..  §  617. 

Death  or  Resignation  of  Justice.  —  "  Whenever, 


by  reason  of  death  or  resignation,  no  justice  is 
allotted  to  a  circuit,  the  chief  justice  of  the 
Supreme  Court  may  make  a  request  as  pro- 
vided in  the  preceding  section,  which  shall  have 
effect  in  like  manner  until  a  justice  is  allotted 
to  such  circuit."     Rev  Stat.  U.  S.,  §  618. 

3.  Circuit  Judges. — -Rev.  Stat.  U.  S.,  §  607; 
26  U.  S.  Stat,  at  L.  826,  c.  517,  §  1. 

4.  Additional  Circuit  Judges.  —  For  the  Sec- 
ond Circuit,  two  additional,  24  U.  S.  Stat,  at 
L.  492,  c.  347;  32  U.  S.  Stat,  at  L.  106.  c.  53.S 

For  the  Third  Circuit,  one,  30  U.  S.  Stat,  at 
L.  846,  c.  186. 

For  the  Fifth  and  Sixth  Circuits,  one  each, 
30  U.  S.  Stat,  at  L.  803,  c.  56. 

For  the  Seventh  Circuit,  one,  28  U.  S.  Stat, 
at  L.  643,  c.  59. 

For  the  Eighth  Circuit,  one,  28  U.  S.  Stat, 
at  L.  115,  c.  147. 

For  the  Ninth  Circuit,  one,  28  U.  S.  Stat,  at 
L.  685,  c.  94. 

5.  By  Whom  Circuit  Courts  Held. —  Rev.  Stat. 
U.  S.,  §  609.     See  In  re  Neagle,  135  U.  S.  r. 

"  The  Words  '  Circuit  Justice '  and  '  Justice  of  a 
Circuit,'  when  used  in  this  title  [ch.  6,  Title 
XIII.,  of  Rev.  Stat.  U.  SJ,  shall  be  understood 
to  designate  the  justice  of  the  Supreme  Court 
who  is  allotted  to  any  circuit ;  but  the  word 
'  judge,'  when  applied  generally  to  any  circuit, 
shall  be  understood  to  include  such  justice." 
Rev.  Stat.  U.  S.,  §  605. 

The  Authority  of  a  District  Judge  Holding  the 
Circuit  Court  is  coextensive  with  that  of  any 
other  judge  sitting  in  the  same  court,  and  § 
719,  Rev.  Stat.  U.  S.,  relating  to  the  issuing 
of  an  injunction  by  a  district  judge,  does  not 
apply  when  the  district  judge  is  holding  the 
Circuit  Court.  McDowell  v.  Kurtz,  77  Fed. 
Rep.  206.  See  also  Goodyear  Dental  Vul- 
canite Co.  v.  Folsom,  3  Fed.  Rep.  509  ;  Robinson 
v.  Satterlee,  3  Sawy.  (U.  S.)  134.  20  Fed.  Cas. 
No.  11,967;  In  re  Kaine,  10  N.  Y.  Leg.  Obs. 
257,  14  Fed.  Cas.  No.  7,598. 

When  There  Is  but  One  Circuit  Court  for  Two 
Districts,  which  each  has  a  district  judge,  both 
cuit  Court.  In  re  Circuit,  1  Dili.  (U.  S.)  t, 
of  the  district  judges  are  members  of  the  Cir- 
5  Fed.  Cas.  No.  2,728. 

6.  Judges  Sitting  Apart  to  Hear  Oases.  —  Rev. 
Stat.  U.  S.,  §  6ti. 

7.  Officers.  —  See  supra,  this  title.  United 
States  Courts  in  General — Officers. 
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in  the  Revised  Statutes  1  and  in  numerous  supplementary  acts  of  Congress.8 
The  Circuit  Courts  may  be  held  at  the  same  time  in  the  different  districts  of 
the  same  circuit.3  They  are  deemed  always  open,  for  the  purpose  of  filing 
pleadings,  issuing  process,  and  interlocutory  proceedings,  as  courts  of  equity;4 
for  the  purpose  of  carrying  out  the  provisions  of  the  interstate  commerce  law, 
except  the  penal  provisions;  5  and  for  the  purpose  of  reviewing  decisions  of 
general  appraisers  under  the  Customs  Administrative  Act  as  to  the  classifica- 
tion of  merchandise  and  rate  of  duty.6  Any  Circuit  Court  may,  at  its  own  dis- 
cretion; or  at  the  discretion  of  the  Supreme  Court,  hold  special  sessions  for 
the  trial  of  criminal  causes,7  and  the  Supreme  Court,  or,  when  that  court  is 
not  sitting,  any  circuit  justice  or  circuit  judge,  together  with  the  judge  of  the 
proper  district,  may  direct  such  special  sessions  to  be  held  at  any  convenient 
place  within  the  district  nearer  to  the  place  where  the  offenses  are  said  to 
have  been  committed  than  the  place  appointed  by  law  for  the  stated  sessions.8 
Special  sessions  may  be  appointed,  generally  by  the  presiding  judge  of  the 
Circuit  Court  and  in  some  circuits  by  the  circuit  justice  or  circuit  judge,  or 
by  the  Circuit  Court  by  and  with  the  consent  of  the  circuit  judge.9  If 
neither  of  the  judges  is  present  to  open  any  session  the  marshal  may  adjourn 
court  from  day  to  day  until  a  judge  is  present,  and  if  neither  is  present  on 
the  fourth  day  he  may  adjourn  the  court  to  the  next  regular  term,10  and  either 
of  the  judges  may,  by  a  written  order,  directed  to  the  marshal  or  clerk, 
adjourn  the  court  from  time  to  time  to  any  time  before  the  next  regular  term.11 
4.  Jurisdiction  —  a.  Original  Jurisdiction  —  (i)  General  Statute  — 
(a)  In  General.  —  General  provisions  conferring  original  jurisdiction  on  the 
Circuit  Courts,  and  superseding  the  first  two  divisions  of  section  629  of  the 
Revised  Statutes,  are  contained  in  the  Act  of  March  3,  1875,  as  amended  by 
Act.  of  March  3,  1887,  and  Act  of  August  13,  1888. 18  This  statute  was  not 
intended  to  interfere  with  the  prior  statutes  conferring  jurisdiction  on  the 
Circuit  or  District  Courts  in  special  cases,  and  over  particular  subjects,  but  it 
refers  only  to  so  much  of  the  civil  jurisdiction  of  the  Circuit  Courts  as  is 
"  concurrent  with  the  courts  of  the  several  states."  13 

1.  Seats  and  Sessions. —  Rev.  Stat.  U.  S.,  §  658.         10.  Absence  of  Judges.  —  Rev.   Stat.   U.  S., 

2.  See  Bright  v.  Milwaukee,  etc.,  R.  Co.,  14  §  671.  See  Puleston  v.  U.  S.,  85  Fed.  Rep.  570. 
Blatchf.  (U.  S.)  214,  4  Fed.  Cas.  No.  1,877;         11.  Rev.  Stat.  U.  S.,  §  672. 

Terry  v.  Skinner,  no  Fed.  Rep.  494;  Coudert  The  Order  of  Adjournment  Must  Be  in  Writing-. 

v.  U.  S.,  85  Fed.  Rep.  844  ;  Annex  No.  3,  38  ■ —  A  telegram  is  such  an  order,  but  a  telephone 

Fed.  Rep.  620 ;  The  Comfort,  32  Fed.  Rep.  327.  message  is  not.     Schofield  v.   Horse  Springs 

See  East  Tennessee  Iron,  etc.,  Co.  v.  Wiggin,  Cattle  Co.,  65  Fed.  Rep.  435. 

fi8  Fed.  Rep.  446,  as  to  term  extending  to  open-  12.  General  Original  Jurisdiction. —  "  That  the 

ing  of  the  succeeding  term.  Circuit  Courts  of  the  United  States  shall  have 

The  Statutory  Provisions  Referred  to  in  this  original  cognizance,  concurrent  with  the  courts 

division  are  those  which  are  general ;  for  other  of  the  several  states,  of  all  suits  of  a  civil 

;  envisions  regulating  the  terms  and  sessions  and  nature,  at  common  law  or  in  equity,  where  the 

adjournments  of   particular   courts,   reference  matter  in  dispute  exceeds,  exclusive  of  interest 

t  be  made  to  the  statutes.  and  costs,  the  sum  or  value  of  two  thousand 

3.  Rev.  Stat.  U.  S.,  §  612.  dollars,  and  arising  under  the  Constitution  or 
i.  Rev.  Stat.  U.  S.,  §  638.  laws  of  the  United  States,  or  treaties  made,  or 
An  Attachment  for  Contempt  may  issue  at  any  which  shall  be  made,  under  their  authority,  or 

time.     Vose  v.  Reed,  1  Woods  (U.  S.)  647,  28  in   which   controversy  the  United   States  are 

Fed.  Cas.  No.  17,011.  plaintiffs  or  petitioners,  or  in  which  there  shall 

5.  25  U.  S.  Stat,  at  L.  855,  c.  382,  §5.  be  a  controversy  between  citizens  of  different 

6.  26  U.  S.  Stat,  at  L.  138,  c.  407,  §  15.  states,  in  which  the  matter  in  dispute  exceeds, 

7.  Rev.  Stat.  U.  S.,  §  661.  exclusive  of  interest  and  costs,  the   sum  or 

8.  Rev.  Stat.  U.  S.,  §  662.  See  Memoran-  value  aforesaid."  Act  of  March  3,  1875,  18 
dum,  4  Cranch  (C.  C.)  377,  16  Fed.  Cas.  No.  U.  S.  Stat,  at  L.  470;  Act  of  March  3,  1887,  24 
9.411;  U.  S.  v.  Insurgents,  3  Dall.  (U.  S.)  513,  U.  S.  Stat,  at  L.  552;  Act  of  Aug.  13,  1888,  25 
?6  Fed.  Cas.  No.  15,442;  U.  S.  v.  Fries,  3  Dall.  U.  S.  Stat,  at  L.  433. 

(U.  S.)  515,  9  Fed.  Cas.  No.  5,126;  U.  S.  V.  13.  Mexican  Nat.  R.  Co.  v.  Davidson,  157 

Cornell,  2  Mason  91,  25  Fed.  Cas.  No.  14,868.  U.  S.  208;  Hanrick  v.  Hanrick,  153  U.  S.  192; 

9.  Rev.  Stat.  U.  S.,  §§  664  -669.  See  Pitman  In  re  Hohorst,  150  U.  S.  653  ;  Shaw  v.  Quincy 
V.  U.  S.,  45  Fed.  Rep.  159;  Kansas  City,  etc.,  Min.  Co.,  145  U.  S.  459;  Fisk  v.  Henarie,  142 
R.  Co.  v.  Interstate.  Lumber  Co.,  37  Fed.  Rep.  3.  U.  S.  459 ;  In  re  Pennsylvania  Co.,  137  U.  S. 
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(b)  Suits  of  Civil  Nature  at  Common  Law  or  in  Equity.  —  The  provision  of  the  statute 
giving  jurisdiction  "  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,"  is  used  in  contradistinction  to  admiralty  and  criminal  cases.1  It  is 
not  the  form  of  the  action  which  may  be  prescribed  by  state  statute,  but  the 
nature  of  the  action  as  one  of  a  strictly  civil  character,  which  determines 
whether  it  is  a  civil  suit  within  the  meaning  of  the  statute.2  Any  proceeding 
in  which  the  rights  of  the  parties  may  be  judicially  determined,  and  that 
finally,  except  on  writ  of  error  or  appeal,  is  a  "suit."  3 

A  Suit  at  Common  Law,  of  which  the  court  may  take  jurisdiction  under  this 
section,  may  be  a  right  based  on  the  statute  as  well  as  a  right  owing  its 
origin  to  the  common  law.4 

Suits  in  Equity  are  those  which  follow  established  principles  of  equity  juris- 
diction,5 which  are  uniform  throughout  the  United  States  and  not  affected 
by  state  legislation,6  but  are  subject  to  federal  statutory  restrictions,  such  as 
those  contained  in  section  723  of  the  Revised  Statutes.7 

As  a  "Suit  of  a  Civil  Nature,  at  Common  Law  or  in  Equity,"  a  Circuit  Court  may  take 
jurisdiction  of  an  action  for  damages  for  negligence,  founded  on  a  state  stat- 
ute;8 an  action  of  forcible  entry  and  detainer,  authorized  by  a  state  statute;9 
an  action  by  a  receiver  of  a  national  bank  to  recover  assessments  on  stock- 
holders;10 an  action  against  a  stockholder  after  a  return  of  an  execution 


451;  Smith  v.  Lyon,  133  U.  S.  315;  U.  S.  v. 
Monney,  116  U.  S.  104,  affirming  11  Fed.  Rep. 
476;  Wahl  v.  Franz,  100  Fed.  Rep.  683;  King 
v.  McLean  Asylum,  64  Fed.  Rep.  331  ;  U.  S.  v. 
Shaw,  39  Fed.  Rep.  433 ;  Elwell  v.  Teibei,  33 
Fed.  Rep.  72;  Price  v.  Abbott,  17  Fed.  Rep. 
506  ;  St.  Louis  Nat.  Bank  v.  Harrison,  8  Fed. 
Rep.  722. 

As  to  the  Removal  of  Such  Suits  from  the  state 
courts,  see  infra,  this  section,  b.  On  Removal 
from  State  Courts. 

1.  Suits  of  a  Civil  Nature  at  Common  Law  or 
in  Equity. —  U.  S.  v.  Block  121,  3  Biss.  (U.  S.) 
208,  24  Fed.  Cas.  No.  14,610. 

2.  Nature  of  the  Action,  Not  Its  Form.  — 
Indiana  &  Alleghany  Oil  Co.,  85  Fed.  Rep.  873. 
See  also  Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 
S.  265  ;  Ames  v.  Kansas,  1 1 1  U.  S.  460 ;  Dey 
v.  Chicago,  etc.,  R.  Co.,  45  Fed.  Rep.  84 ; 
Texas  v.  Day  Land,  etc.,  Co.,  41  Fed.  Rep. 
230 ;  Iowa  v.  Chicago,  etc.,  R.  Co.,  37  Fed.  Rep. 
497- 

The  Form  of  Action  Prescribed  by  State  Statute 

cannot  affect  the  jurisdiction  of  the  federal 
court  to  determine  whether  or  not  an  action  is 
in  its  essential  nature  a  suit  at  law  or  in  equity. 
Chickaming  Tp.  v.  Carpenter,  106  U.  S.  663  ; 
National  Bank  v.  Sebastian  County,  5  Dill. 
(U.  S.)  414,  17  Fed.  Cas.  No.  10,040;  In  re 
Jarnecke  Ditch,  69  Fed.  Rep.  163;  Wilson  v. 
Smith,  66  Fed.  Rep.  81. 

3.  "  Suit  "  Is  a  Judicial  Proceeding.  —  Upshur 
County  v.  Rich,  135  U.  S.  474;  Mississippi,  etc., 
Boom  Co.  v.  Patterson,  98  U.  S.  403  ;  Gaines  v. 
Feuntes,  92  U.  S.  20 ;  Holmes  v.  Jennison,  14 
Pet.  (U.  S.)  566  ;  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  407;  Ex  p.  Milligan,  4  Wall.  (U.  S.) 
112;  Weston  v.  Charleston,  2  Pet.  (U.  S.)  464; 
Clafflin  v.  Robbins,  1  Flipp.  (U.  S.)  603  ;  In  re 
Stutsman  County,  88  Fed.  Rep.  341  ;  In  re  Jar- 
necke Ditch,  69  Fed.  Rep.  161  ;  In  re  Chicago, 
64  Fed.  Rep.  989  ;  Richardson  v.  Green,  (C.  C. 
A.)  61  Fed.  Rep.  423  ;  Lackawanna  Coal,  etc., 
Co.  v.  Bates,  56  Fed.  Rep.  740  ;  McCullough  v. 
Large,  20  Fed.  Rep.  311;  In  re  Iowa,  etc., 
Constr.  Co.,  6  Fed.  Rep.  801,  2  McCrary  (U.  S.) 
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178;  White  v.  Philadelphia,  8  Phila.  (Pa.)  243. 
See  also  Suit,  vol.  27,  p.  366. 

An  Administrative  Proceeding,  heard  by  execu- 
tive officers,  is  not  a  "  suit,"  but  becomes  one 
when  it  may  be  heard  de  novo  on  appeal  to  a 
court.  Delaware  County  v.  Diebold  Safe,  etc., 
Co.,  133  U.  S.  473  ;  Fuller  v.  Colfax  County,  14 
Fed.  Rep.  177. 

4.  "  At  Common  Law."  —  Brissenden  v.  Cham- 
berlain, S3  Fed.  Rep.  309.  See  also  Texas, 
etc.,  R.  Co.  v.  Cox,  145  U.  S.  594;  Dennick  v. 
Central  R.  Co.,  103  U.  S.  11;  Van  Norden  v. 
Morton,  99  U.  S.  378;  Kohl  v.  U.  S.,  91  U.  S. 
367;  Irving  v.  Marshall,  20  How.  (U.  S.)  565; 
Gordon  v.  Longest,  16  Pet.  (U.  S.)  103;  Ex  p. 
McNiel,  13  Wall.  (U.  S.)  243;  Robinson  v. 
Campbell,  3  Wheat.  (U.  S.)  212;  Parsons  v. 
Bedford,  3  Pet.  (U.  S.)  447;  Elliot  v.  Shuler, 
50  Fed.  Rep.  454 ;  Keith  v.  Rockingham,  2  Fed. 
Rep.  834. 

5.  "  In  Equity."  —  Irvine  v.  Marshall,  20 
How.  (U.  S.)  565  ;  U.  S.  v.  Howland,  4  Wheat. 
(U.  S.)  108;  Robinson  v.  Campbell,  3  Wheat. 
(U.  S.)  212;  Lorman  v.  Clarke,  2  McLean  (U. 
S.)  568,  15  Fed.  Cas.  No.  8,516. 

6.  Mississippi  Mills  v.  Cohn,  150  U.  S.  202; 
Cates  v.  Allen,  149  U.  S.  451  ;  Scott  v.  Neely, 
140  U.  S.  106;  McConihay  v.  Wright,  121  U.  S. 
201;  Payne  v.  Hook,  7  Wall.  (U.  S.)  425;  U. 
S.  v.  Parrott,  McAll.  (U.  S.)  271,  27  Fed.  Cas. 
No.  15,998. 

7.  Smith  v.  American  Nat.  Bank,  (C.  C.  A.) 
89  Fed.  Rep.  832.  See  supra,  this  title,  United 
States  Courts  in  General  —  Jurisdiction  —  At 
Law  and  in  Equity  —  Adequate  Remedy  at  Lazv. 

8.  An  Action  for  Damages  for  Negligence.  — 
Keith  v.  Rockingham,  2  Fed.  Rep.  834. 

9.  Forcible  Entry  and  Detainer. —  Wheeler  v. 
Bates,  6  Biss.  (U.  S.)  88,  29  Fed.  Cas.  No. 
17,492. 

10.  By  Receiver  of  National  Bank.  —  Stanton  v. 

Wilkeson,  8  Ben.  (U.  S.)  357,  22  Fed.  Cas.  No. 
13,299  ;  Stephens  v.  Bernays,  44  Fed.  Rep.  642, 
affirming  41  Fed.  Rep.  401  ;  Price  v.  Abbott,  17 
Fed.  Rep.  506 ;  Frelinghuysen  v.  Baldwin,  12 
Fed.  Rep.  397. 
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against  a  corporation  unsatisfied;1,  an  action  to  recover  property  wrongfully- 
seized  by  an  officer;2  a  proceeding  to  take  land  for  public  uses  and  to 
determine  compensation  of  the  landowner;3  a  scire  facias  to  repeal  a  patent;4 
an  action  to  recover  a  legacy,  under  a  state  statute;5  a  proceeding  for  the 
construction  of  a  will,  6  an  action  by  a  mortgagee  to  seize  and  sell  land  with- 
out previous  notice  to  the  mortgagor;7  a  suit  for  partition  of  land ; H  a  pro- 
ceeding to  establish  a  drain;9  a  proceeding  to  determine  the  validity  of  a 
tax; 10  an  information  in  the  nature  of  a  quo  warranto;  11  a  prize  proceeding 
against  a  resident  of  the  United  States,,aand  a  writ  of  right.13  But  a  libel  in 
personam  in  admiralty, 14  suits  to  recover  penalties, 15  a  proceeding  for  a  criminal 


contempt,16  a  garnishment  proceeding,17  and  a  creditor's  bill  are  not  suits  of  a 
civil  nature.18 

A  Proceeding  to  Establish  and  Probate  a  Will  is  not  such  a  suit  as  the  statute  con- 
templates,19  unless  it  is  a  proceeding  between  the  parties  to  probate  a  will  in 
solemn  form  to  establish  it  conclusively.30  A  suit  to  annul  a  will,21  or  by  a 
legatee  to  establish  a  lost  will,  is  such  a  suit.22 

A  Proceeding  for  the  Settlement  and  Distribution  of  an  Estate  is  not  a  suit  of  a  civil 


1.  Proceeding  Against  Stockholder,  —  Lacka- 
wanna Coal,  etc.,  Co.  v.  Bates,  56  Fed.  Rep. 
737- 

2.  To  Recover  Property  Wrongfully  Seized.  — 

Marden  v.  Starr,  107  Fed.  Rep.  199.  But  see 
Alexandria  First  Mat.  Bank  v.  Turnbull,  16 
Wall.  (U.  S.)  190;  Flash  v.  Dillon,  22  Fed. 
Rep.  1. 

3.  Condemnation  Proceedings. —  Searle  v. 
School  Dist.  No.  2,  124  U.  S.  197;  Boom  Co.  v. 
Patterson,  98  U.  S.  403 ;  Kohl  v.  U.  S.,  91 
U.  S.  367  ;  Warren  v.  Wisconsin  Valley  R.  Co., 
6  Biss.  (U.  S.)  425,  29  Fed.  Cas.  No.  17,204; 
U.  S.  v.  Block  121,  3  Biss.  (U.  S.)  208,  24  Fed. 
Cas.  No.  14,610;  Patterson  v.  Misissippi,  etc., 
Boom  Co.,  3  Dill.  (U.  S.)  465,  18  Fed.  Cas. 
No.  10,829;  Union  Terminal  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  119  Fed.  Rep.  209;  In  re  Delafield, 
109  Fed.  Rep.  577;  Kirby  v.  Chicago,  etc.,  R. 
Co.,  106  Fed.  Rep.  551  ;  Terre  Haute  v.  Evans- 
ville,  etc.,  R.  Co.,  106  Fed.  Rep.  54s  ;  Hartford, 
etc.,  R.  Co.  v.  Mantague,  94  Fed.  Rep.  227 ; 
Sugar  Creek,  etc.,  R.  Co.  v.  McKell,  75  Fed. 
Rep.  34;  Mt.  Washington  R.  Co.  v.  Coe,  50  Fed. 
Rep.  637  ;  Kansas  City,  etc.,  R.  Co.  v.  Interstate 
Lumber  Co.,  37  Fed.  Rep.  3  ;  U.  S.  v.  Oregon 
R.,  etc.,  Co.,  16  Fed.  Rep.  524;  U.  S.  v.  Inlots, 
2  Am.  L.  Rec.  314,  513,  26  Fed.  Cas.  No.  15,441. 

A  proceeding  to  obtain  the  consent  of  rail- 
road commissioners  to  the  taking  of  land  by 
condemnation  proceeding  is  not  a  suit  within 
the  removal  act.-  New  York,  etc.,  R.  Co.  v. 
Cockroft,  46  Fed.  Rep.  881. 

4.  Scire  Facias  to  Repeal  Patent. —  Stearns  v. 
Barrett,  1  Mason  (U.  S.)  153,  22  Fed.  Cas.  No. 
13.337- 

5.  Action  to  Recover  legacy.  — Wilson  v. 
Smith,  66  Fed.  Rep.  81. 

6.  For  Construction  of  a  Will.  • — ■  Security  Co. 
v.  Pratt,  65  Conn.  161. 

7.  Sale  of  Land  bv  Mortgagee.  —  Fleitas  v. 
Richardson,  147  U.  S.  538. 

8.  Suit  for  Partition.  —  Austin  v.  Rutland  R. 
Co.,  17  Fed.  Rep.  466. 

9.  To  EstriMirh  a  Drain. —  In  re  Jarnecke 
Ditch,  69  Fed.  Rep.  161. 

10.  Validity  0f  a  Tax.— In  re  Stutsman  County, 
88  Fed.  Rep.  337. 

11.  Quo  Warranto.  —  Ames  v.  Kansas,  in  U. 

/ 


S.  449 ;  Illinois  v.  Illinois  Cent.  R.  Co.,  33  Fed. 
Rep.  721. 

12.  Prize  Proceeding.— Ex  p.  Graham,  3  Wash. 
(U.  S.)  456,  10  Fed.  Cas.  No.  5,657. 

13.  Writ  of  Right. —  Green  v.  Liter,  8  Cranch 
(U.  S.)  229. 

14.  Libel  in  Personam.  —  Atkins  v.  Fibre  Dis- 
integrating Co.,  18  Wall.  (U.  S.  272;  Man- 
chester v.  Hotchkiss,  13  Int.  Rev.  Rec.  125,  16 
Fed.  Cas.  No.  9,004. 

15.  Suit  to  Eecove Penalty. —  Indiana  v.  Alle- 
ghany Oil  Co.,  85  Fed.  Rep.  870  ;  Texas  v.  Day 
Land,  etc.,  Co.,  41  Fed.  Rep.  228 ;  Ferguson  v. 
Ross,  38  Fed.  Rep.  161  ;  Iowa  v.  Chicago,  etc., 
R.  Co.,  37  Fed.  Rep.  503.  But  see  U.  S.  v. 
Whitman  Metallic  Bedstead  Co.,  45  Fed.  Rep. 
89 ;  U.  S.  v.  Mexican  Nat.  R.  Co.,  40  Fed.  Rep. 
769. 

An  Action  for  Indemnity  for  a  Civil  Injury 
is  not  a  penal  action.  Buford  v.  Strother,  10 
Fed.  Rep.  406,  3  McCrary  (U.  S.)  253  ;  Robert- 
son v.  Kettell,  64  N.  H.  430. 

16.  Proceeding  for  Contempt.  —  Williams 
Mower,  etc.,  Co.  v.  Raynor,  7  Biss.  (U.  S.)  245  ; 
McLeod  v.  Duncan,  5  McLean  (U.  S.)  342; 
Kirk  v.  Milwaukee  Dust  Collector  Mfg.  Co.,  26 
Fed.  Rep.  507. 

17.  Garnishment.  ■ —  Central  Trust  Co.  v.  East 
Tennessee,  etc.,  R.  Co.,  59  Fed.  Rep.  523. 
See  also  Poole  v.  Hatcherdeft,  19  Fed.  Rep. 
49. 

18.  Creditor's  Bill. — ■  Cates  v.  Allen,  149  U.  S. 
458. 

19.  Proceedings  as  to  Wills.. —  Broderick's  Case, 
21  Wall.  (U.  S.)  503;  Wahl  v.  Franz,  (C.  C. 
A.)  100  Fed.  Rep.  680;  In  rc  Arpinwall,  83  Fed. 
Rep.  851;  In  re  Foley,  76  Fed.  Rep.  390;  Cil- 
ley  v.  Patten,  62  Fed.  Rep.  498  ;  In  re  Cilley, 
58  Fed.  Rep.  977;  In  re  Frazer,  18  Alb.  L.  J. 
553.  9  Fed.  Cas.  No.  5,068.  See  Copeland  v. 
Bruning,  72  Fed.  Rep.  6. 

20.  Brodhead  v.  Shoemaker,  44  Fed.  Rep.  51. 
See  also  Williams  v.  Crabb,  (C.  C.  A.)  117  Fed. 
Rep.  193.  But  see  Reed  v.  Reed,  31  Fed.  Rep. 
49. 

21.  Gaines  v.  Fuentes,  9  U.  S.  10.  See  also 
Richardson  v.  Green,  (C.  C.  A.)  61  Fed.  Rep. 
423- 

22.  Southworth  v.  Adams,  4  Fed.  Rep.  1. 
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nature,1  but  a  proceeding  by  a  creditor  to  establish  his  debt  is  a  civil  suit,8 
as  is  also  a  suit  to  falsify  a  settlement  and  set  aside  a  judgment  of  confirmation.3 
A  Writ  of  Mandamus,  as  an  original  proceeding,  is  not  a  suit  within  the  mean- 
ing of  the  statute,4  though  it  may  issue  as  an  ancillary  proceeding  in  aid  of 
the  main  action.5 

(c)  Amount  in  Controversy.  —  The  Sufficiency  of  the  Amount  in  Dispute  Is  a  Jurisdictional 
Requirement  in  suits  arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  States,  or  in  a  controversy  between  citizens  of  different  states,  or  in  a 
controversy  between  citizens  and  aliens,  but  not  in  a  suit  by  the  United 
States  or  in  one  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states.0 

It  Is  the  Amount  or  Value  of  That  Which  the  Complainant  Claims  to  recover,  or  the  sum 
or  value  of  that  which  the  defendant  will  lose  if  the  complainant  succeeds  in 
his  suit,  that -constitutes  the  jurisdictional  sum  or  value  of  the  matter  in  dis- 
pute, which  tests  the  jurisdiction  of  the  Circuit  Courts;  7  but  it  does  not  include 


1.  Proceedings  for   Settlement  of  Estates.  — 

Byers  v.  McAuley,  149  U.  S.  608;  In  re  Foley, 
80  Fed.  Rep.  949 ;  In  re  Foley,  76  Fed.  Rep. 
390.  But  see  Craigie  v.  McArthur,  4  Dill.  (U. 
S.)  474.  6  Fed.  Cas.  No.  3,34i- 

2.  Proceeding  by  Creditor  to  Establish  Debt 
Against  Estate.  —  Byers  v.  McAuley,  149  U.  S. 
608;  Clark  v.  Bever,  139  U.  S.  96;  Hess  v. 
Reynolds,  113  U.  S.  73;  Green  v.  Creighton,  23 
How.  (U.  S.)  90;  Yonley  v.  Lavender,  21  Wall. 
(U.  S.)  276;  Schneider  v.  Eldredge,  125  Fed. 
Rep.  639. 

3.  Suit  to  Falsify  Settlement.  —  Bertha  Zinc, 
etc.,  Co.  v.  Vaughan,  88  Fed.  Rep.  566. 

4.  Writ  of  Mandamus.  —  Smith  v.  Bourbon 
County,  127  U.  S.  105;  Rosenbaum  v.  Bauer, 
120  U.  S.  450;  Louisiana  v.  Jumel,  107  U.  S. 
711;  Davenport  v.  Dodge  County,  105  U.  S. 
237;  Green  County  v.  Daniel,  102  U.  S.  187; 
Heine  v.  Levee  Com'rs,  19  Wall.  (U.  S.)  65s  ; 
Graham  v.  Norton,  15  Wall.  (U.  S.)  427;  Bath 
County  v.  Amy,  13  Wall.  (U.  S.)  254;  M'Intire 
v.  Wood,  7  Cranch  (U.  S.)  504;  Riggs  v.  John- 
son County,  6  Wall.  (U.  S.)  166;  M'Clung  v. 
Silliman,  6  Wheat.  (U.  S.)  598  ;  Smith  v.  Jack- 
son, 1  Paine  (U.  S.)  453  ;  Indiana  v.  Lake  Erie, 
etc.,  R.  Co.,  85  Fed.  Rep.  1  ;  In  re  Forsyth,  78 
Fed.  Rep.  296  ;  Fuller  v.  Aylesworth,  (C.  C.  A.) 
75  Fed.  Rep.  694 ;  Cares  v.  Northwest  Nat. 
Bldg.,  etc.,  Invest.  Assoc.,  55  Fed.  Rep.  459 ; 
In  re  Vintechger,  50  Fed.  Rep.  459 ;  State  v. 
Columbus,  etc.,  R.  Co.,  48  Fed.  Rep.  626  ;  U.  S. 
v.  Pearson,  32  Fed.  Rep.  309 ;  Rosenbaum  v. 
Supervisors,  28  Fed.  Rep.  223  ;  American  Union 
Tel.  Co.  v.  Bell  Tel.  Co.,  1  Fed.  Rep.  698.  But 
see  Gilchrist  v.  Collector,  5  Hughes  (U.  S.)  1, 
10  Fed.  Cas.  No.  5,420. 

5.  Waite  v.  Santa  Cruz,  89  Fed.  Rep.  619. 
See  also  supra,  this  title,  United  States  Courts 
in  General  —  Organization  and  Authority  — 
Power  to  Issue  Writs  —  Power  of  Courts  to 
Issue  Writs  —  Writs  Not  Specifically  Provided 
for  by  Statute. 

6.  Amount  in  Controversy  a  Jurisdictional  Fact. 
—  U.  S.  v.  Sayward,  160  U.  S.  493.  See  also 
Holt  V.  Indiana  Mfg.  Co.,  176  U.  S.  68;  The 
Paquete  Habana,  175  U.  S.  677;  Fishback  v. 
Western  U.  Tel.  Co.,  161  U.  S.  96;  U.  S.  v. 
Sheridan,  119  Fed.  Rep.  236;  U.  S.  v.  Hender- 
long,  102  Fed.  Rep.  2;  U.  S.  v.  Reid,  90  Fed. 
Rep.  522;  Follett  v.  Tillinghast,  82  Fed.  Rep. 
498 ;  Pliable  Shoe  Co.  v,  Bryant,  81  Fed.  Rep. 


521  ;  U.  S.  v.  Flournoy  Live-Stock,  etc.,  Co., 
71  Fed.  Rep.  576;  Oleson  v.  Northern  Pac.  R. 
Co.,  44  Fed.  Rep.  1  ;  U.  S.  v.  Shaw,  39  Fed. 
Rep.  433  ;  Moore  v.  Edgefield,  32  Fed.  Rep.  498. 

Amount  Not  Material  in  Suits  under  Revenue 
Laws.  — Ames  v.  Hager,  36  Fed.  Rep.  129. 

Amount  Not  Material  in  Suits  under  Patent 
Laws.  — ■  Miller-Magee  v.  Carpenter,  34  Fed. 
Rep.  433- 

Amount  Not  Material  in  Suits  for  Infringements 

of  Trademarks. — ■  Glotin  v.  Oswald,  65  Fed.  Rep. 
151.  Sec  also  Follett  v.  Tillinghast,  82  Fed. 
Rep.  241. 

7.  Value  of  the  Matter  in  Dispute.  —  Cowell  v. 

City  Water  Supply  Co.,  (C.  C.  A.)  121  Fed. 
Rep.  53.  See  also  Smith  v.  Adams,  130  U.  S. 
174;  Culver  v.  Crawford  County,  4  Dill.  (U.  S.) 
239,  6  Fed.  Cas.  No.  3,468 ;  Lee  v.  Watson,  1 
Wall.  (U.  S.)  339  ;  Tennent-Stribling  Shoe  Co. 
v.  Roper,  (C.  C.  A.)  94  Fed.  Rep.  742. 

Actions  in  Ejectment, —  Lonning  v.  Dolph,  4 
Wash.  (U.  S.)  624,  14  Fed.  Cas.  No.  8,073; 
Crawford  v.  Burnham,  1  Flipp.  (U.  S.)  116,  6 
Fed.  Cas.  No.  3,366. 

Suits  for  Specific  Performance.  —  Johnston  v. 
Trippe,  33  Fed.  Rep.  530. 

Suits  to  Quiet  Title.  —  Smith  v.  Adams,  130 
U.  S.  174;  Holland  v.  Challen,  no  U.  S.  15; 
Jones  v.  Bolles,  9  Wall.  (U.  S.)  364  ;  Alexander 
v.  Pendleton,  8  Cranch  (U.  S.)  462  ;  Peirsoll  v. 
Elliot,  6  Pet.  (U.  S.)  95;  Stark  v.  Starrs,  6 
Wall.  (U.  S.)  402. 

Suits  for  Possession.  —  Black  v.  Jackson,  177 
U.  S.  349 ;  Willis  v.  Eastern  Trust,  etc.,  Co., 
167  U.  S.  76;  Harris  v.  Barber,  129  U.  S.  366. 

Suits  to  Recover  Offices.  —  Smith  v.  Adams,  130 
TT.  S.  174;  Smith  v.  Whitney,  116  U.  S.  167; 
U.  S.  v.  Addison,  22  How.  (U.  S.)  174;  Colum- 
bian Ins.  Co.  v.  Wheelright,  7  Wheat.  (U.  S.) 
534. 

Suits  for  Injunction.  —  Arkansas  v.  Kansas, 
etc.,  Coal  Co.,  96  Fed.  Rep.  353 ;  Oleson  v. 
Northern  Pac.  R.  Co.,  44  Fed.  Rep.  1  ;  Hill  v. 
Glasgow  R.  Co.,  41  Fed.  Rep.  610;  Whitman  v. 
Hubbell,  30  Fed.  Rep.  81. 

Attachment  Suits.  —  Hoover,  etc.,  Co.  v.  Co- 
lumbia Straw-Paper  Co.,  68  Fed.  Rep.  945. 

Suits  to  Enjoin  Collection  of  Taxes.  —  Citizens' 
Bank  v.  Cannon,  164  U.  S.  319;  Douglass  Co. 
v.  Stone,  no  Fed.  Rep.  812;  Adams  v.  Douglas 
County,  McCahon  (Kan.)  235,  1  Fed.  Cas.  No. 
52. 
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any  contingent  loss  which  either  party  may  sustain  through  the  indirect  or 
probative  effect  of  the  judgment,  however  certain  it  may  be  that  such  loss 
will  occur.1  That  the  recovery  falls  short  of  the  two  thousand  dollars  does 
n:>t  withdraw  the  case  from  the  jurisdiction  of  the  court.3  Interest  due,3  and 
a  stipulated  attorney's  fee  4  may  be  added  to  the  amount  of  the  obligation  to 
mike  up  the  jurisdictional  amount.5 

Damages  Capable  of  Being  Estimated  in  Money  may  be  laid  for  a  deprivation  of 
political  and  social  rights,6  but  a  habeas  corpus  proceeding  has  no  pecuniary 
value,7  nor  does  a  suit  for  divorce  involve  any  amount  in  controversy  within 
the  meaning  of  the  statute,  as  alimony  is  only  an  incident  to  the  suit  and 
allowable  in  the  discretion  of  the  court.8 

(d)  Suits  Arising  under  Constitution,  Laws,  or  Treaties  —  aa.  In  General.  —  Irrespec- 
tive of  citizenship  of  parties,9  or  of  the  amount  in  controversy,10  the  Circuit 
Court  has  jurisdiction  of  cases  arising  under  this  provision. 

To  Give  a  Circuit  Court  Jurisdiction  of  a  suit,  as  one  arising  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  it  must  appear  that  the  suit  really  and 
substantially  involves  a  dispute  or  controversy  as  to  the  effect  or  construction 
of  the  Constitution  or  laws  of  the  United  States,  on  the  determination  of 
which  the  result  depends. 11  When  there  is  no  dispute  as  to  the  meaning  of 
any  federal  law,  but  issues  of  fact  solely  are  involved,  the  case  is  not  one 
arising  under  the  Constitution,  laws,  or  treaties,  although  the  respective 
interests  or  titles  of  the  parties  may  be  derived  through  the  Constitution,  a 


Suits  to  Contest  Wills. —  Overby  v.  Gordon, 
177  U.  S.  214. 

Suits  to  Compel  Abatement  Offenses.  —  Cameron 
v.  U.  S.,  146  U.  S.  533- 

1.  Contingent  Loss.  —  Baltimore  v.  Postal  Tel. 
Co.,  62  Fed.  Rep.  502.  See  Holt  v.  Indiana 
Mfg.  Co.,  176  U.  S.  68. 

2.  Judgment  Falls  Short  of  Amount. —  Scott 
v.  Donald,  165  U.  S.  58. 

3.  Interest.  —  Edwards  v.  Bates  County,  163 
U.  S.  269 ;  contra,  Standard  Sugar  Refinery  v. 
Castano,  43  Fed.  Rep.  279. 

4.  Attorney's  Fee.  —  Rogers  v.  Riley,  80  Fed. 
Rep.  759. 

6.  Notary's  Protest  Fees  Cannot  Be  Added.  — 

Baker  v.  Howell,  44  Fed.  Rep.  113. 

6.  Causes  Having  Money  Value.  —  Giles  v, 
Harris,  189  U.  S.  485  ;  Swafford  v.  Templeton 
185  U.  S.  487;  Wiley  v.  Sinkler,  179  U.  S.  58 

7.  Causes  Having  No  Money  Value.  —  Ex  p 
Everts,  1  Bond  (U.  S.)  197,  8  Fed.  Cas.  No 
4,581. 

8.  Bowman  v.  Bowman,  30  Fed.  Rep.  8. 
Caswell  v.  Caswell,  120  111.  377. 

9.  Suits  Arising  under  Constitution,  Laws,  or 
Treaties— Without  Regard  to  Citizenship.  —  Cum- 
mings  v.  Chicago,  188  U.  S.  426;  Ames  v. 
Kansas,  m  U.  S.  449;  Shinney  v.  North  Amer. 
Sav.,  etc.,  Co.,  97  Fed.  Rep.  9 ;  San  Joaquin, 
etc.,  River  Canal,  etc.,  Co.  v.  Stanislaus  County, 
90  Fed.  Rep.  520;  Lund  v.  Chicago,  etc.,  R.  Co., 
78  Fed.  Rep.  385  ;  Jewett  v.  Whitcomb,  69  Fed. 
Rep.  417;  U.  S.  Express  Co.  v.  Allen,  39  Fed. 
Rep.  712;  Lacroix  v.  Lyons,  27  Fed.  Rep.  404. 

10.  Without  Regard  to  Amount  in  Controversy. 

—  Shinney  v.  North  Amer.  Sav.,  etc.,  Co.,  97 
Fed.  Rep.  9.  But  see  Hallam  v.  Tillinghast, 
75  Fed.  Rep.  849. 

11.  Involve  Construction  of  Constitution  or  Laws. 

—  Western  Union  Tel.  Co.  v.  Ann  Arbor  R. 
Co.,  178  U.  S.  239.  See  also  Newburyport 
Water  Co.  v.  Newburyport,  193  U.  S.  561  ; 


Defiance  Water  Co.  v.  Defiance,  191  U.  S.  184; 
Swafford  v.  Templeton,  185  U.  S.  487;  Patton 
v.  Brady,  184  U.  S.  608 ;  McCain  v.  Des 
Moines,  174  U.  S.  168;  Wetmore  v.  Rymer,  169 
U.  S.  115;  New  Orleans  v.  Benjamin,  153  U. 
i>.  411;  Tennessee  v.  Union,  etc.,  Bank,  152 
U.  S.  454;  Deputron  v.  Young,  134  U.  S. 
249;  Shreveport  v.  Cole,  129  U.  S.  36;  Morris 
v.  Gilmer,  129  U.  S.  315;  Carson  v.  Dunham, 
121  U.  S.  421  ;  Germania  Ins.  Co.  v.  Wisconsin, 
119  U.  S.  473;  Starin  v.  New  York,  115  U.  S. 
257;  Ames  v.  Kansas,  111  U.  S.  449;  Williams 
v.  Nottawa,  104  U.  S.  209;  Tennessee  v.  Davis, 
100  U.  S.  257 ;  Hartell  v.  Tilgham,  99  U.  S. 
547 ;  Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U. 

199;  Osborn  v.  U.  S.  Bank,  9  Wheat.  (U. 
S.)  738;  Cohens  v.  Virginia,  6  Wheat.  (U.  S.) 
264 ;  Dowell  v.  Groswold,  5  Sawy.  (U.  S.)  39, 
7  Fed.  Cas.  No.  4,041  ;  Joy  v.  St.  Louis,  122 
Fed.  Rep.  528;  California  Oil,  etc.,  Co.  v. 
Miller,  96  Fed.  Rep.  16;  Minnesota  v.  Dutluth, 
etc.,  R.  Co.,  87  Fed.  Rep.  497  ;  Crystal  Springs 
Land,  etc.,  Co.  v.  Los  Angeles,  7.6  Fed.  Rep. 
151  ;  Manhattan  R.  Co.  v.  New  York,  18  Fed. 
Rep.  199;  Sawyer  v.  Concordia,  12  Fed.  Rep. 
754- 

There  Is  a  "  Clear  Distinction  between  the 
existence  of  a  federal  question,  for  the  purpose 
of  jurisdiction,  and  the  actual  decision  of  that 
question  on  its  merits."  Nashville,  etc.,  R. 
Co.  v.  Taylor,  86  Fed.  Rep.  178. 

The  Right  to  Resort  to  a  Federal  Court  as  a 
Court  of  Equity  must  be  founded  on  some 
ground  of  equitable  jurisdiction  recognized  by 
the  federal  courts,  and  when  no  such  ground 
appears,  jurisdiction  in  equity  cannot  be  main- 
tained on  the  ground  that  the  case  is  one  aris- 
ing under  the  Constitution  or  laws  of  the 
United  States.  Indiana  Mfg.  Co.  v.  Koehne 
188  U.  S.  690. 

Wharfage,    in  the  absence  of  a  federal  stat- 
ute, may  be  regulated  by  the  states.  Parkers- 
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law,  or  a  treaty; 1  but  when  a  question  to  which  the  federal  judicial  power  is 
extended  by  the  Constitution  forms  an  ingredient  of  the  original  cause,  a 
Circuit  Court  has  jurisdiction  although  other  questions  of  fact  or  of  law  are 
involved.3 

Suits  By  and  Against  States.  —  Circuit  Courts  have  jurisdiction  of  suits  by  states 
when  they  present  cases  arising  under  the  Constitution  or  laws  of  the  United 
States,3  but  a  state  cannot  be  sued  in  such  courts  by  one  of  its  own  citizens,4 
or  by  a  citizen  of  another  state  or  a  foreign  state,  on  a  suggestion  that  the  case 
is  one  that  arises  under  the  Constitution  or  laws  of  the  United  States.5 

bb.  Suits  Arising  under  Constitution.  —  Suits  arising  under  the  Constitution 
may  be  maintained  in  the  Circuit  Courts  under  the  clause  where  it  appears 
that,  under  state  authority,  the  obligation  of  a  contract  is  impaired,6  that  the 
equal  protection  of  the  law  has  been  denied  or  property  taken  without  due 
process  of  law,7 -or  that  there  has  been  a  violation  of  the  interstate  commerce 
clause  of  the  Constitution.8  When  the  constitutionality  of  a  state  statute  is 
conceded,  jurisdiction  cannot  be  taken  by  the  Circuit  Court  on  the  alleged 
ground  that  the  administration  by  state  officials  deprives  a  person  of  property 
without  due  process  of  law.9 

cc  Suits  Arising  under  Laws  of  United  States.  —  As  cases  arising  under  the 
laws  of  the  United  States  the  Circuit  Courts  have  jurisdiction  of  suits 
against  federal  officers  and  the  sureties  on  their  bonds;  10  on  bonds  given  in 
federal  courts;  11  against  corporations  created  by  federal  statutes ;  ,a  to  protect 

Co.,  42  Fed.  Rep.  241  ;  Leonard  v.  Shreveport, 
28  Fed.  Rep.  257. 

7.  Due  Process  of  Law.  —  See  Barney  v.  New 
York,  193  U.  S.  430  ;  Huntington  v.  New  York, 
193  U.  S.  441  ;  McCain  v.  Des  Moines,  174  U. 
S.  169;  Hoadley  v.  San  Francisco,  124  U.  S. 
639  ;  American  Waterworks,  etc.,  Co.  v.  Home 
Water  Co.,  115  Fed.  Rep.  176;  Southern  R. 
Co.  v.  N.  Car.  Corp.  Commission,  97  Fed.  Rep. 
513  ;  San  Joaquin,  etc.,  River  Canal,  etc.,  Co.  v. 
Stanislaus  County,  90  Fed.  Rep.  516;  Cox  v. 
Gilmer,  88  Fed.  Rep.  343  ;  Nashville,  etc.,  R. 
Co.  v.  Taylor,  86  Fed.  Rep.  171  ;  Crystal  Springs 
Land,  etc.,  Co.  v.  Los  Angeles,  76  Fed.  Rep. 
148;  Capital  City  Gas  Co.  v.  Des  Moines,  72 
Fed.  Rep.  818;  Sioux  Falls  Nat.  Bank  v.  Swen- 
son,  48  Fed.  Rep.  621. 

8.  Under  Interstate  Commerce  Clause.  —  Arkan- 
sas v.  Kansas,  etc.,  Coal  Co.,  96  Fed.  Rep.  353  ; 
Iowa  v.  Chicago,  etc.,  R.  Co.,  33  Fed.  Rep.  391 ; 
New  York  v.  Independent  Steam-Boat  Co.,  22 
Fed.  Rep.  801. 

9.  Erroneous  Administration  ot  Constitutional 
State  Statute.  —  Arbuckle  v.  Blackburn,  191  U. 
S.  413. 

10.  Against  Federal  Officers  and  Their  Bonds.  — 

Howard  v.  U.  S.,  184  U.  S.  681  ;  Bock  v.  Per- 
kins, 139  U.  S.  628;  Reagan  v.  Aiken,  138  U. 
S.  109;  Bachrack  v.  Norton,  132  U.  S.  337; 
Ficbelman  v.  Packard.  109  U.  S.  421  ;  Orner  v. 
Saunders,  3  Dill.  (U.  S.)  284,  18  Fed.  Cas.  No. 
10.584;  Sinking  Fund  Com'rs  v.  Buckner,  48 
Fed.  Rep.  533.  But  see  McKee  v.  Rains,  10 
Wall.  (U.  S.)  22. 

11.  On  Judicial  Bonds. —  Seymour  v.  Phillips, 
etc.,  Constr.  Co..  7  Biss.  (U.  S.)  460,  21  Fed. 
Cas.  No.  12,689;  Merryfield  v.  Jones,  2  Curt. 
fU.  S.)  306.  17  Fed.  Cas.  No.  9,486;  Files  v. 
Davis,  118  Fed.  Rep.  465;  Leslie  v.  Brown,  90 
Fed.  Rep.  171,  distinguishing  Bein  v.  Heath,  12 
How.  CU.  S.)  168. 

12.  Against  Federal  Corporations. — Texas,  etc., 
R.  Co.  v.  Barrett,  166  U.  S.  617;  Texas,  etc., 
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burg,  etc.,  Transp.  Co.  v.  Parkersburg,  107  U. 
S.  691. 

1.  Issue  on  Facts  Only. —  California  Oil,  etc., 
Co.  v.  Miller,  96  Fed.  Rep.  17.  See  also  Mur- 
ray v.  Bluebird  Min.  Co.,  45  Fed.  Rep.  385 ; 
Austin  v.  Gagan,  39  Fed.  Rep.  626  ;  Theurkauf 
v.  Ireland,  27  Fed.  Rep.  769. 

2.  Other  Questions  Involved.  —  New  Orleans, 
etc.,  R.  Co.  v.  Mississippi,  102  U.  S.  140.  See 
also  Osborn  v.  U.  S.  Bank,  9  Wheat.  (U.  S.) 
738 ;  People  v.  Sanitary  Dist.,  98  Fed.  Rep. 
150;  Omaha  Horse  R.  Co.  v.  Cable  Tram  Way 
Co.,  32  Fed.  Rep.  729  ;  Leonard  v.  Shreveport, 
28  Fed.  Rep.  257;  Illinois  v.  Illinois  Cent.  R. 
Co.,  16  Fed.  Rep.  887. 

3.  Suits  By  and  Against  States.  —  Ames  v. 
Kansas,  111  U.  S.  449.  See  also  Plaquemines 
Tropical  Fruit  Co.  v.  Henderson,  170  U.  S. 
511  ;  Southern  Pac.  R.  Co.  v.  California,  118 
U.  S.  109;  Clark  v.  Barnard,  108  U.  S.  436; 
New  Orleans,  etc.,  R.  Co.  v.  Mississippi,  102 
U.  S.  140;  Texas  v.  Texas,  etc.,  R.  Co.,  3 
Woods  (U.  S.)  308 ;  Illinois  v.  Illinois  Cent. 
R.  Co.,  33  Fed.  Rep.  721  ;  Illinois  v.  Illinois 
Cent.  R.  Co.,  16  Fed.  Rep.  886. 

4.  Hans  v.  Louisiana,  134  U.  S.  1.  See  also 
North  Carolina  v.  Temple,  134  U.  S.  22;  Brown 
University  v.  Rhode  Island  College,  56  Fed. 
Rep.  55- 

5.  In  re  Ayers,  123  U.  S.  443;  Hagood  v. 
Southern,  117  U.  S.  52;  Cunningham  v.  Macon, 
etc.,  R.  Co.,  109  U.  S.  446;  Louisiana  v.  Jumel, 
107  U.  S.  711. 

6.  Impairing  Obligation  of  Contract.  —  See 
Vicksburg  Water  Works  Co.  v.  Vicksburg,  185 
U.  S.  65;  Hoadley  v.  San  Francisco.  124  U.  S. 
639;  Iron  Mountain  R.  Co.  v.  Memphis,  (C.  C. 
A.)  96  Fed.  Rep.  113;  Mich.  Tel.  Co.  v.  Char- 
lotte, 93  Fed.  Rep.  1 1  ;  Capital  City  Gas  Co.  v. 
Des  Moines,  72  Fed.  Rep.  818;  Fergus  Falls  v. 
Fergus  Falls  Water  Co..  (C.  C.  A.I  1-  V^A. 
Rep.  873:  Citizens'  St.  R.  Co.  v.  City  R.  Co., 
56  Fed.  Rep.  746;  Com.  v.  Louisville  Bridge 
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rights  under  the  national  bank  laws;1  by  or  against  receivers  of  national 
banks;2  under  the  interstate  commerce  laws;3  under  the  revenue  laws;4 
under  the  bankruptcy  laws;5  to  repeal  patents;6  for  the  infringement  of  a 
trademark;7  as  to  rights  on  public  navigable  waters ;  8  in  the  name  of  the 
United  States  for  a  materialman,  on  a  government  contractoi  s  bond;9  and 
under  federal  election  laws.10 

The  Fact  that  a  Receiver  Was  Appointed  by  a  Federal  Court,  under  its  equity  powers, 
does  not  necessarily  give  to  the  Circuit  Court  jurisdiction  of  suits  against  him 
for  liability  depending  upon  general  law,11  but  of  suits  against  receivers  of 
corporations  organized  under  federal  laws  the  Circuit  Courts  have  jurisdiction.1* 

Actions  Based  on  the  Express  Provisions  of  the  National  Banking  Act  present  contro- 
versies arising  under  the  laws  of  the  United  States,13  but  an  action  against 
officers  and  directors  of  a  national  bank  for  acts  creating  causes  of  action  under 
common-law  principles  does  not  present  such  a  controversy.14 

When  Claims  under  Land  Grants  depend  on  the  proper  construction  of  acts  of 
Congress,  suits  on  them  arise  under  the  laws  of  the  United  States.15    It  is  so 

bey,  160  U.  S.  231,  under  the  Act  of  March  3, 
1881,  21  U.  S.  Stat,  at  L.  502,  c.  138.  But  see 
Schumacher  v.  Schwencke,  26  Fed.  Rep.  818. 

8.  Rights  on  Navigable  Waters.  —  Cummings 
v.  Chicago,  188  U.  S.  426;  New  Orleans,  etc., 
R.  Co.  v.  Mississippi,  102  U.  S.  135;  People  v. 
Sanitary  Dist.,  98  Fed.  Rep.  150;  Wallamet 
Iron  Bridge  Co.  v.  Hatch,  19  Fed.  Rep.  347; 
Hughes  v.  Northern  Pac.  R.  Co.,  18  Fed.  Rep. 
108 ;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  6  Fed. 
Rep.  326,  780;  Miller  v.  New  York,  13  Blatchf. 
(U.  S.)  469,  17  Fed.  Cas.  No.  9,585,  affirmed 
109  U.  S.  385. 

9.  On  a  Contractor's  Bond.  —  Mullin  v.  U.  S., 
(C.  C.  A.)  109  Fed.  Rep.  817. 

10.  Under  Federal  Election  Laws.  —  Swafford  v. 
Templeton,  185  U.  S.  487;  Wiley  v.  Sinkler,  179 
U.  S.  58. 

11.  Suits  By  and  Against  Federal  Receivers. — 

Gableman  v.  Peoria,  etc.,  R.  Co.,  179  U.  S. 
339.  See  also  Chicago,  etc.,  R.  Co.  v.  Martin, 
178  U.  S.  245;  Bausman  v.  Dixon,  173  U.  S. 
113;  Pope  v.  Louisville,  etc.,  R.  Co.,  173  U.  S. 
573 ;  McKenna  v.  Simpson,  129  U.  S.  506 ; 
Provident  Sav.  L.  Assur.  Soc.  v.  Ford,  114  U. 
S.  635  ;  Marrs  v.  Felton,  102  Fed.  Rep.  775  ; 
Gableman  v.  Peoria,  etc.,  R.  Co.,  101  Fed.  Rep. 
1,  affirmed  179  U.  S.  339.  But  see  Winters  v, 
Drake,  102  Fed.  Rep.  545;  Tompkins  v.  Mac- 
Leod, 96  Fed.  Rep.  927  ;  Gilmore  v.  Herrick,  93 
Fed.  Rep.  525  ;  Pitkin  v.  Cowen,  91  Fed.  Rep. 
599;  Ray  v.  Peirce,  81  Fed.  Rep.  881  ;  Lund  v. 
Chicago,  etc.,  R.  Co.,  78  Fed.  Rep.  385  ;  Landers 
v.  Felton,  73  Fed.  Rep.  311  ;  Central  Trust  Co.  v . 
East  Tennessee,  etc.,  R.  Co.,  59  Fed.  Rep.  523. 

12.  Butler  v.  National  Home  for  Soldiers.  144 
U.  S.  66  ;  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S. 
593;  Pacific  R.  Removal  Cases,  115  U.  S.  2. 

13.  Actions  Against  Officers  of  National  Banks. 
—  Bailey  v.  Mosher,  (C.  C.  A.)  63  Fed.  Rep. 
488.  See  also  Walker  v.  Windsor  Nat.  Bank, 
(C.  C.  A.)  56  Fed.  Rep.  76. 

14.  Bailey  v.  Mosher,  74  Fed.  Rep.  15. 

15.  Claims  under  Land  Grants.  —  Northern  Pac. 
R.  Co.  v.  Soderberg,  188  U.  S.  526.  See  also 
French-Glenn  Live  Stock  Co.  v.  Springer,  185 
U.  S.  47 ;  Louisville  Gas  Co.  v.  Citizens'  Gas 
Co.,  115  U.  S.  683;  Piqua  Branch  of  State 
Bank  v.  Knoop,  16  How.  (U.  S.)  369;  Rich- 
mond, etc.,  R.  Co.  v.  Louisa  R.  Co.,  T3  How. 
(U.   S.)    81  ;   Charles   R.    Bridge  v.  Warren 
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R.  Co.  v.  Cody,  166  U.  S.  606;  Knights  of 
Pythias  v.  Kalinski,  163  U.  S.  289;  Oregon 
Short  Line,  etc.,  R.  Co.  v.  Skottowe,  162  U.  S. 
490;  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S.  593  : 
Pacific  R.  Removal  Cases,  115  U.  S.  2;  Texas 
v.  Texas,  etc.,  R.  Co.,  3  Woods  (U.  S.)  308,  23 
Fed.  Cas.  No.  13,848;  Bauman  v.  Union  Pac. 
R.  Co.,  3  Dill.  (U.  S.)  367,  2  Fed.  Cas.  No. 
1,117;  Turton  v.  Union  Pac.  R.  Co.,  3  Dill. 
(U.  S.)  366;  U.  S.  Freehold  Land,  etc.,  Co.  v. 
Gallegos,  89  Fed.  Rep.  769 ;  Lund  v.  Chicago, 
etc.,  R.  Co.,  78  Fed.  Rep.  385  ;  Supreme  Lodge, 
etc.,  v.  Hill.  76  Fed.  Rep.  468  ;  Supreme  Lodge, 
etc.,  v.  Wilson,  66  Fed.  Rep.  785 ;  People  v. 
Colo.  Cent.  R.  Co.,  42  Fed.  Rep.  638 ;  Union 
Pac.  R.  Co.  v.  McComb,  1  Fed.  Rep.  799,  17 
Blatchf.  (U.  S.)  510;  Texas,  etc.,  R.  Co.  v. 
Bloom,  85  Tex.  279,  overruling  Adams  Express 
Co.  v,  Denver,  etc.,  R.  Co.,  16  Fed.  Rep.  712. 

Except  National  Banks.  —  Leather  Manufactur- 
ers' Bank  v.  Cooper,  120  U.  S.  778;  Nat.  Bank 
of  Commerce  v.  Galland,  14  Wash.  (U.  S.)  502; 
Wichita  Nat.  Bank  v.  Smith,  72  Fed.  Rep.  568  ; 
Burnham  v.  Leoti  First  Nat.  Bank,  53  Fed.  Rep. 
163. 

1.  Rights  under  National  Bank  Laws.  —  Stan- 
ley v.  Albany  County,  6  Fed.  Rep.  561. 

2.  Receivers  of  National  Banks.  —  Gilbert  v. 
McNulta,  96  Fed.  Rep.  83  ;  Speckart  v.  German 
Nat.  Bank,  85  Fed.  Rep.  12;  Thompson  v.  Ger- 
man Ins.  Co.,  76  Fed.  Rep.  892 ;  Bartley  v. 
Hayden,  74  Fed.  Rep.  913  ;  Hot  Springs  Inde- 
pendent School  Dist.  No.  10  v.  Hot  Springs 
First  Nat.  Bank,  61  Fed.  Rep.  417;  St.  Luke's 
Church  v.  Sowles,  51  Fed.  Rep.  609;  Sowles  v. 
Witters,  43  Fed.  Rep.  700  ;  Armstrong  v.  Traut- 
man,  36  Fed.  Rep.  275. 

3.  Under  Interstate  Commerce  Laws.  —  Ex  p. 
Lennon,  166  U.  S.  548  ;  Toledo,  etc.,  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  Rep.  730. 

4.  Under  Revenue  Laws.  — Larkin  v.  Saf- 
farans,  15  Fed.  Rep.  147. 

5.  Under  Bankruptcy  Laws.  —  Woolridge  v. 
McKenna,  8  Fed.  Rep.  650;  Tifft  v.  Iron  Clad 
Mfg.  Co.,  16  Blatchf.  (U.  S.)  48,  23  Fed.  Cas. 
No.  14,035. 

6.  To  Repeal  Patents.  —  U.  S.  v.  American 
Bell  Telephone  Co.,  159  U.  S.  548:  U.  S.  v. 
American  Bell  Telephone  Co.,  128  U.  S.  315, 
359. 

7.  Infringement  of  Trademark.  —  In  re  Keas- 
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when  the  validity  of  a  patent  is  denied  1  or  its  construction  disputed ;  3  but  a 
mere  assertion  of  title  presents  no  federal  question,3  as  where  the  dispute  is 
one  as  to  the  boundaries  of  the  land.4 

A  Suit  on  a  Judgment  of  a  federal  court  is  not  necessarily  a  suit  arising  under 
the  laws  of  the  United  States,5  but  if  its  validity  as  a  lien  under  laws  of  the 
United  States  and  rules  of  court  is  denied  a  federal  question  is  raised.6 

(e)  Suits  by  United  States.  —  Under  this  clause  a  Circuit  Court  has  jurisdiction 
of  a  suit  by  the  United  States  for  the  breach  of  an  official  bond  7  and  to 
condemn  property  for  public  use  under  an  act  of  Congress.8 

(f)  Between  Citizens  of  Different  States  —  aa.  Citizenship  in  General.  —  Citizenship, 
in  relation  to  the  federal  judiciary,  must  be  of  that  kind  which  identifies  the 
party  with  some  particular  state  of  which  he  is  a  member.9  To  constitute 
citizenship  of  a  state  in  relation  to  this  statute  requires,  first,  residence 
within  such  state  ;  and,  second,  an  intention  that  such  residence  shall  be  perma- 
nent. In  this  sense  state  citizenship  means  the  same  thing  as  domicile  in  its 
general  acceptation.10 

66.  State  as  Citizen.  —  A  state  is  not  a  citizen,  and  a  suit  between  a 
state  and  a  citizen  or  corporation  of  another  state  is  not  between  citizens  of 
different  states,  and  a  Circuit  Court  has  not  jurisdiction  of  it  unless  it  arises 
under  the  Constitution,  laws,  or  treaties  of  the  United  States.11 

cc.  Citizens  of  Territories  or  District  of  Columbia.  —  A  citizen  of  a  territory  or 
of  the  District  of  Columbia  can  neither  bring  nor  sustain  a  suit  on  the  ground 
of  citizenship,  in  one  of  the  Circuit  Courts.12 


Bridge,  n  Pet.  (U.  S.)  420;  Providence  Bank 
v.  Billings,  4  Pet.  (U.  S.)  561  ;  New  Jersey  v. 
Wilson,  7  Cranch  (U.  S.)  164;  Woodfin  v. 
Phoebus,  30  Fed.  Rep.  289 ;  Saginaw  Gas-Light 
Co.  v.  Saginaw,  28  Fed.  Rep.  532. 

1.  Doolan  v.  Carr,  125  U.  S.  618;  Pierce  v. 
Molliken,  78  Fed.  Rep.  196. 

U.  Hills  v.  Homton,  4  Sawy.  (U.  S.)  19s,  12 
Fed.  Cas.  No.  6,508. 

3.  Shoshone  Min.  Co.  v.  Rutter,  177  U.  S. 
5°5>  75  Fed.  Rep.  37 ;  De  Lamar's  Nevada  Gold 
Min.  Co.  v.  Nesbitt,  177  U.  S.  523;  Florida 
Cent.,  etc.,  R.  Co.  v.  Bell,  176  U.  S.  321  ;  Black- 
bum  v.  Portland  Gold  Min.  Co.,  175  U.  S.  571 ; 
Joy  v.  St.  Louis,  122  Fed.  Rep.  527;  Larned 
v.  Jenkins,  (C.  C.  A.)  109  Fed.  Rep.  100,  over- 
ruling Frani  G.,  etc.,  Co.  v.  Larimer  M.,  etc., 
Co.,  8  Fed.  Rep.  724.  But  see  Jones  v.  Florida, 
etc.,  R.  Co.,  41  Fed.  Rep.  70. 

4.  Joy  v.  St.  Louis,  122  Fed.  Rep.  524. 

6.  Suits  on  Federal  Court  Judgments.  —  Pope 
v.  Louisville,  etc.,  R.  Co.,  173  U.  S.  573;  Met- 
calf  v.  Watertown,  128  U.  S.  586;  Berger  v. 
Douglass  County,  5  Fed.  Rep.  23. 

6.  Cooke  v.  Avery,  147  U.  S.  375.  See  also 
Willard  v.  Mueller,  23  Fed.  Rep.  209. 

7.  Suits  by  United  States.  —  U.  S.  v.  Belknap, 
73  Fed.  Rep.  19. 

8.  U.  S.  v.  Block  121,  3  Biss.  (U.  S.)  208, 
24  Fed.  Cas.  No.  14,610. 

9.  Citizenship  in  General.  —  Morris  v.  Gilmer, 
129  U.  S.  315;  Mitchell  v.  U.  S.,  21  Wall.  (U. 
S.)  350  ;  Butler  v.  Farnsworth,  4  Wash.  (U.  S.) 
101,  4  Fed.  Cas.  No.  2,240;  Marks  v.  Marks,  75 
Fed.  Rep.  324. 

10.  Marks  7'.  Marks,  75  Fed.  Rep.  321.  See 
also  Wolf  v.  Hartford  L.,  etc.,  Ins.  Co.,  148  U. 
S.  389;  Menard  v.  Goggan,  121  U.  S.  253; 
Everhart  7'.  Huntsville  College,  120  U.  S.  223; 
Grace  v.  American  Cent.  Ins.  Co.,  109  U.  S. 
278;  Mitchell  v.  U.  S.,  21  Wall.  (U.  S.)  350; 
Brown  v.  Kerns,  8  Pet.  (U.  S.)  112;  Turner  v. 


Bank,  4  Dall.  (U.  S.)  8;  Pacific  Mut.  L.  Ins. 
Co.  v.  Tompkins,  101  Fed.  Rep.  539;  Butler  v. 
Farnsworth,  4  Wash.  (U.  S.)  10 1,  4  Fed.  Cas. 
No.  2,240 ;  Doyle  v.  Clarke,  1  Flipp.  (U.  S.) 
536,  7  Fed.  Cas.  No.  4,053  ;  Prentiss  v.  Bren- 
nan,  2  Blatchf.  (U.  S.)  162,  19  Fed.  Cas.  No. 
11,385- 

Removal  to  Another  State,  in  order  to  prose- 
cute suits  in  the  United  States  courts,  cannot 
be  impeached  by  the  motive,  provided  the  re- 
moval be  real  and  not  nominal.  Briggs  v. 
French,  2  Sumn.  (U.  S.  251,  4  Fed.  Cas.  No. 
1,871. 

11.  The  State  as  a  Citizen.  —  Postal  Tel.  Cable 
Co.  v.  Alabama,  155  U.  S.  482.  See  also  Ar- 
kansas v.  Kansas,  etc.,  Coal  Co.,  183  U.  S.  185, 
96  Fed.  Rep.  353  ;  Upshur  County  v.  Rich,  135 
U.  S.  470 ;  Germania  Ins.  Co.  v ,  Wisconsin, 
119  U.  S.  472;  Stone  v.  South  Carolina,  117  U. 
S.  430;  Ames  v.  Kansas,  m  U.  S.  449;  Com. 
v  Chicago,  etc.,  R.  Co.,  123  Fed.  Rep.  457; 
Hickman  v.  Missouri,  etc.,  R.  Co.,  97  Fed.  Rep. 
116;  Indiana  v.  Allegheny  Oil  Co.,  85  Fed. 
Rep.  870 ;  Indiana  v.  Tolleston  Club,  53  Fed. 
Rep.  18;  Texas  v.  Day  Land,  etc.,  Co.,  49  Fed. 
Rep.  593  ;  State  v.  Columbus,  etc.,  R.  Co.,  48 
Fed.  Rep.  628 ;  Ferguson  v.  Ross,  38  Fed.  Rep. 
161  ;  Grinnell  v.  Johnson,  28  Fed.  Rep.  2;  Ala- 
bama v.  Wolffe,  18  Fed.  Rep.  836;  Wisconsin 
v.  Duluth,  2  Dill.  (U.  S.)  406,  30  Fed.  Cas.  No. 
17,902;  Texas  v.  Lewis,  12  Fed.  Rep.  1;  Con- 
necticut v.  Adams,  6  Ohio  Cir.  Dec.  46,  2  Ohio 
Dec.  119. 

1 2.  Citizens  of  Territories  or  District  of  Columbia. 

—  Hooe  v.  Jamieson,  166  U.  S.  395.  See  also 
Mansfield,  etc.,  R.  Co.  v.  Swan,  in  U.  S.  381; 
Barney  v.  Baltimore,  6  Wall.  (U.  S.)  287;  New 
Orleans  v.  Winter,  1  Wheat.  (U.  S.)  91;  Hep- 
burn v.  Elizey,  2  Cranch  (U.  S.)  445;  West- 
cntt  v.  Fairfield  Tp.,  Pet.  (C.  C.)  45  ;  Snow  v. 
Smith,  88  Fed.  Rep.  658 ;  Hollingsworth  v. 
Southern  R.  Co.,  86  Fed.  Rep.  355  ;  Johnson  v. 
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dd.  Citizenship  of  Corporations.  —  The  word  "citizens"  includes  corpora- 
tions,1 and  for  the  purposes  ot  suing  and  being  sued  in  the  Circuit  Courts,  a 
corporation  created  by  and  doing  business  in  a  state  is  considered  a  citizen 
of  the  state,  and  there  is  a  conclusive  presumption  of  law  that  the  persons 
composing  the  corporation  are  citizens  of  the  same  state  with  the  corporation.3 
It  does  not  become  a  citizen  of  another  state  by  transacting  business  or  having 
an  office  therein.3 

A  Corporation  Actually  Incorporated  in  Two  States  must,  as  to  all  its  doings  within 
on2  of  the  two  states,  be  considered  a  citizen  of  that  state,  and  cannot  sue  or 

sued  by  another  citizen  of  that  state  in  the  courts  of  the  United  States,4 
and  a  corporation  resulting  from  the  consolidation  of  two  or  more  railway 
corporations  previously  existing,  organized  under  the  laws  of  different  states, 
and  which  consolidation  was  authorized  by  the  laws  of  the  several  states,  is, 
for  the  general  purposes  of  jurisdiction,  a  citizen  of  each  state  by  virtue  of 
whose  laws  it  was  consolidated.5 

ee.  Citizenship  of  Partnership  or  Joint  Stock  Company.  —  In  the  case  of  a  part- 
nership 6  or  a  joint  stock  company,7  diversity  of  citizenship  applies  to  all  the 
members  of  the  firm  or  company,  to  give  the  federal  court  juiisdiction. 

//.  Several  Plaintiffs  or  Defendants.  —  If  there  are  several  coplaintiffs,  each 
plaintiff  must  be  competent  tD  sue,  and  if  there  are  several  codefendants, 


Bunker  Hill,  etc.,  Co.,  46  Fed.  Rep.  417;  Stras- 
hurger  v.  Beecher,  44  Fed.  Rep.  213;  Seddon  v. 
Virginia,  etc.,  Steel,  etc.,  Co.,  36  Fed.  Rep.  8 ; 
Chapman  v.  Chapman,  28  Fed.  Rep.  2 ;  Glover 
v.  Shepperd,  15  Fed.  Rep.  836;  Watson  v. 
Brooks,  13  Fed.  Rep.  540;  Cissel  v.  McDonald, 
16  Blatchf.  (U.  S.)  150,  57  How.  Pr.  (N.  Y.) 
175;  Picquet  v.  Swan,  5  Mason  (U.  S.)  54; 
Y'asse  v.  Miflin,  4  Wash.  (U.  S.)  519;  Dahlon- 
eg  1  Co.  v.  Frank  W.  Hall  Merchandise  Co.,  88 
Ga.  339. 

1.  Citizenship  of  Corporations.  —  Barrow  Steam- 
ship Co.  v.  Kane,  170  U.  S.  100.  And  see  the 
lilies  Corporations,  vol.  7,  p.  694;  Foreign 
Corporations,  vol.  13,  p.  844  et  seg. 

2  Barrow  Steamship  Co.  v.  Kane,  170  U. 
S.  100;  St.  Louis,  etc.,  R.  Co.  v.  James,  161  U. 
S.  545  ;  National  Steamship  Co.  v.  Tugman,  106 
U.  S.  118;  Mississippi,  etc.,  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  407  ;  Muler  v.  Dows,  94  U.  S. 
444;  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
1;  .  (U.  S.)  314;  Louisville,  etc.,  R.  Co.  v. 
Letson,  2  How.  (U.  S.)  497;  Blackburn  v. 
Selma,  etc.,  R.  Co.,  2  Flipp.  (U.  S.)  525,  3  Fed. 
(  as.  No.  1,467.  But  see  U.  S.  Bank  v.  De- 
veaux,  5  Cranch  (U.  S.)  61  ;  Hope  Ins.  Co.  v. 
Boardman,  5  Cranch  (U.  S.)  57  ;  Commercial, 
etc.,  Bank  v.  Slocomb,  14  Pet.  (U.  S.)  60. 

A  Municipal  Corporation  is  a  citizen  of  a  state 
creating  it,  for  jurisdictional  purposes.  Cowles 
v.  Mercer  County,  7  Wall.  (U.  S.)  121;  Ysleta 
v.  Canda,  67  Fed.  Rep.  6. 

3.  Transacting  Business  in  Another  State.  — 
St.  Louis,  etc.,  R.  Co.  v.  James,  161  U.  S.  545; 
lr  rc  Keasbey,  etc.,  Co.,  160  U.  S.  221  ;  Martin, 
v  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673;  Gal-' 
"eston,  etc.,  R.  Co.  v.  Gonzales,  151  U.  S.  496; 
Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  444;  Gnod- 
fett  v.  Louisville,  etc.,  R.  Co.,  122  U.  S.  391; 
Baltimore,  etc.,  R.  Co.  v.  Koontz,  104  U.  S.  5  ; 
Baltimore,  etc.,  R.  Co.  v.  Harris,  12  Wall.  (U. 
S.)  65;  Paul  v.  Virginia,  8  Wall.  (U.  S.)  168; 
Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black  (U.  S.) 
286 :  Covington  Drawbridge  Co.  v.  Shepherd, 
20  How.  (U.  S.)  227 ;  Lafayette  Ins.  Co.  v. 
French,  18  How.  (U.  S.)  404;  Marshall  v.  Bal- 


timore, etc.,  R.  Co.,  16  How.  (U.  S.)  314; 
Louisville,  etc.,  R.  Co.  v.  Letson,  2  How.  (U. 
S.)  497;  Freeman  v.  American  Surety  Co.,  116 
Fed.-  Rep.  548 ;  Piatt  v.  Massachusetts  Real- 
Estate  Co.,  103  Fed.  Rep.  707  ;  U.  S.  v.  South- 
ern Pac.  R.  Co.,  49  Fed.  Rep.  302 ;  Com.  v. 
Chicago,  etc.,  R.  Co.,  48  Fed.  Rep.  177;  Short 
v.  Chicago,  etc.,  R.  Co.,  34  Fed.  Rep.  225  ;  Wil- 
son v.  Western  Union  Tel.  Co.,  34  Fed.  Rep. 
561  ;  Fales  v.  Chicago,  etc.,  R.  Co.,  32  Fed.  Rep. 
673;  Myers  v.  Dorr,  13  Blatchf.  (U.  S.)  22; 
Day  v.  Newark  India-Rubber  Mfg.  Co.,  1 
Blatchf.  (U.  S.)  628,  7  Fed.  Cas.  No.  3,685. 

Foreign  Corporations.  —  Shattuck  v.  North 
British,  etc.,  Ins.  Co.,  58  Fed.  Rep.  609.  See 
also  Pelzer  Mfg.  Co.  v.  Hamburg  Bremen  F. 
Ins.  Co.,  62  Fed.  Rep.  1  ;  Sherwood  v.  Newport 
News,  etc.,  Valley  Co.,  55  Fed.  Rep.  1  ;  Terry 
v.  Imperial  F.  Ins.  Co.,  3  Dill.  (U.  S.)  408. 

4.  Corporations  Incorporated  in  Two  States.--- 
Memphis,  etc.,  R.  Co.  v.  Alabama,  107  U.  S. 
581.  See  also  Nashua,  etc.,  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  136  U.  S.  536;  Cohn  v.  Louisville, 
etc.,  R.  Co.,  39  Fed.  Rep.  227  ;  Home  v.  Bos- 
ton, etc.,  R.  Co.,  62  N.  H.  454,  18  Fed.  Rep. 

50  ;  Allegheny  County  v.  Cleveland,  etc.,  R.  Co., 

51  Pa.  St.  228;  Mathis  v.  Southern  R.  Co.,  53 
S.  Car.  246. 

Railroads  Receiving  Grants  of  Authority  <rcm 
Two  or  More  States  may  be  treated  by  each  of 
the  states  as  domestic  corporations.  St.  Louis, 
etc..  R.  Co.  v.  James,  161  U.  S.  545;  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673;  Taylor 
v.  Illinois  Cent.  R.  Co..  89  Fed.  Rep.  119;  Chi- 
cago, etc.,  R.  Co.  v.  Minnesota,  etc.,  R.  Co.,  29 
Fed.  Rep.  337 ;  Stout  v.  Sioux  City,  etc.,  R. 
Co.,  8  Fed.  Rep.  794. 

5.  Consolidation  of  Corporations.  —  Baldwin  v. 
Chicago,  etc.,  R.  Co.,  86  Fed.  Rep.  167 ;  Central 
Trust  Co.  v.  St.  Louis,  etc.,  R.  Co.,  41  Fed.  Rep. 
55i- 

6.  Citizenship  of  Partnership  or  Joint  Stock 
Company.  —  Adams  v.  May,  27  Fed.  Rep.  908. 
See  also  Sawyer  v.  Switzerland  Marine  Ins. 
Co.,  14  Blatchf.  (U.  S.)  452. 

7.  Chapman  v.  Barney,  129  U.  S.  677. 
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each  defendant  must  be  able  to  be  sued,  on  the  ground  of  diverse  citizenship, 
or  the  jurisdiction  of  the  Circuit  Court  cannot  be  entertained.1 

The  Mere  Joinder  of  Formal  or  Nominal  Parties  will  not  defeat  the  jurisdiction  of 
the  court.2 

A  Eearrangement  of  the  Parties  to  the  Suit,  on  opposite  sides  of  the  matter  in  dis- 
pute according  to  the  actual  facts,  may  be  made  by  the  court,  and  if  by  such 
arrangement  it  appears  that  those  on  one  side  are  all  citizens  of  different 
states  from  those  on  the  other,  jurisdiction  will  be  retained.3 


1.  Several  Plaintiffs  or  Defendants.  —  Sus- 
quehanna, etc.,  Coal  Co.  v.  Blatchford,  1 1  Wall. 
(U.  S.)  174.  See  also  Florida  Cent.,  etc.,  R. 
Co.  v.  Bell,  176  U.  S.  321  ;  Peninsular  Iron  Co. 
v.  Stone,  121  U.  S.  631  ;  Sewing  Mach.  Co.'s 
Case,  18  Wall. "  (U.  S.)  553;  ftrawbridge  v. 
Curtis,  3  Cranch  (U.  S.)  267  ;  New  Orleans  v. 
Winter,  1  Wheat.  (U.  S.)  91  ;  Moffat  v.  Solen, 
2  Paine  (U.  S.)  103,  17  Fed.  Cas.  No.  9,688; 
Tuckerman  v.  Bigelow,  Brun.  Col.  Cas.  (U.  S.) 
631,  24  Fed.  Cas.  No.  14,228;  Lovejoy  v.  Wash- 
burn, 1  Biss.  (U.  S.)  416,  15  Fed.  Cas.  No. 
8,S5o  ;  Niblock  v.  Alexander,  44  Fed.  Rep.  306  ; 
Smith  v.  Lyon,  38  Fed.  Rep.  53  ;  Saginaw  Gas- 
Light  Co.  v.  Saginaw,  28  Fed.  Rep.  529 ;  Karns 
v.  Atlantic,  etc.,  R.  Co.,  10  Fed.  Rep.  309  ;  Teal 
v.  Walker,  5  Fed.  Rep.  202,  23  Fed.  Cas.  No. 
13,812. 

2.  Joinder  of  Formal  Parties.  —  Wilson  v.  Os- 
wego Tp.,  151  U.  S.  64.  See  also  Bacon  v. 
Rives,  106  U.  S.  104;  Removal  Cases,  100  U. 
S.  469;  Ban  v.  Columbia  Southern  R.  Co.,  117 
Fed.  Rep.  21  ;  Lake  St.  El.  R.  Co.  v.  Ziegler, 
99  Fed.  Rep.  119;  Garard  v.  Silver  Peak  Mines, 

76  Fed.  Rep.  1  ;  Missouri  v.  Alt,  73  Fed.  Rep. 
302 ;  Carver  v.  Jarvis-Conklin  Mortg.  Trust 
Co.,  73  Fed.  Rep.  9  ;  Shattuck  v.  North  British, 
etc.,  Ins.  Co.,  58  Fed.  Rep.  609 ;  Dow  v.  Brad- 
street  Co.,  46  Fed.  Rep.  826  ;  Overman  Wheel 
Co.  v.  Pope  Mfg.  Co.,  46  Fed.  Rep.  577  ;  Hender- 
son v.  Cabell,  43  Fed.  Rep.  257  ;  Brown  v.  Mur- 
ray, 43  Fed.  Rep.  614;  Ferguson  v.  Ross,  38 
Fed.  Rep.  161  ;  Seddon  v.  Virginia,  etc.,  Steel, 
etc.,  Co.,  36  Fed.  Rep.  7  ;  Judah  v.  Iowa  Barb- 
Wire  Co.,  32  Fed.  Rep.  561  ;  Sioux  City,  etc., 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  27  Fed.  Rep. 
770 ;  Hack  v.  Chicago,  etc.,  R.  Co.,  23  Fed.  Rep. 
356;  Bates  v  New  Orleans,  etc.,  R.  Co.,  16  Fed. 
Rep.  294;  Deford  v.  Mehaffy,  14  Fed.  Rep.  181 ; 
Price  v.  Foreman,  12  Fed.  Rep.  802;  Pond  v. 
Sibley,  7  Fed.  Rep.  129,  19  Blatchf.  (U.  S.) 
189;  Chicago,  etc.,  R.  Co.  v.  McComb,  17 
Blatchf.  (U.  S.)  371  ;  Hatch  v.  Chicago,  etc., 
R.  Co.,  6  Blatchf.  (U.  S.)  105  ;  Wilder  v.  Union 
Nat.  Bank,  9  Biss.  (U.  S.)  182;  Aroma  Tp.  v. 
Auditor,  9  Biss.  (U.  S.)  289  ;  Hervey  v.  Illinois 
Midland  R.  Co.,  7  Biss.  (U.  S.)  103;  Sands  v. 
Smith,  1  Abb.  (U.  S.)  372;  Field  v.  Lowns- 
dsle,  Deady  (U.  S.)  291  ;  Chester  v.  Weliford, 
2  Flipp.  (U.  S.)  347  ;  Goodbow  v.  Litchfield,  4 
McCrary  (U.  S.)  215;  Wilson  v.  Blodgett.  4 
McLean  (U.  S.)  362 ;  Wafd  v.  Arredondo, 
1  Paine  (U.  S.)  410;  Edgerton  v.  Gilpin.  3 
Woods  (U.  S.)  277 ;  Girardey  v.  Moore,  3 
Woods  (U.  S.)  401  ;  Dodge  v.  Perkins,  4  Mason 
(U.  S.)  435,  7  Fed.  Cas.  No.  3,954;  Withers  v. 
Hopkins  Place  Sav.  Bank,  104  Ga.  89;  Steiner 
v.  Mathewson,  77  Ga.  657  ;  Wortsman  v.  Wade, 

77  Ga.  651  ;  Jones  v.  Foreman,  66  Ga.  382;  Vi- 
mont  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  517; 
Sachse  v.  Citizens'  Bank,  37  La.  Ann.  364; 


Denniston  v.  Potts,  11  Smed.  &  M.  (Miss.)  42; 
Livingston  v.  Gibbons,  4  Johns.  Ch.  (N.  Y.) 
94;  Livermore  v.  Jenks,  11  How.  Pr.  (N.  Y.) 
479;  Tate  v.  Douglass,  113  N.  Car.  191;  Kad- 
ley  v.  Dunlap,  10  Ohio  St.  1;  James  v.  Thurs- 
ton, 6  R.  I.  431.  » 

A  Suit  in  the  Name  of  a  State,  for  an  indi- 
vidual, is  considered  as  a  suit  of  the  relator,  as 
to  jurisdiction  on  the  ground  of  citizenship. 
Maryland  v.  Baldwin,  112  U.  S.  490.  See  also 
Indiana  v.  Glover,  155  U.  S.  513;  McNutt  v. 
Bland,  2  How.  (U.  S.)  g. 

3.  Rearrangement  of  Parties.  —  Evers  v.  Wat- 
son, 156  U.  S.  527;  Wilson  v.  Oswego  Tp.,  151 
U.  S.  63  ;  Merchants'  Cotton  Press,  etc;,  Co.  v. 
Insurance  Co.,  151  U.  S.  385;  Brown  v.  Trous- 
dale, 138  U.  S.  389 ;  Peninsular  Iron  Co.  v. 
Stone,  121  U.  S.  632;  Carson  v.  Hyatt,  118  U. 
S.  279;  Turner  v.  Farmers'  L.  &  T.  Co.,  106 
U.  S.  555;  Barney  v.  Latham,  103  U.  S.  205; 
Blake  v.  McKim,  103  U.  S.  337 ;  Harter  v. 
Kernochan,  103  U.  S.  562;  Pacific  R.  Co.  v. 
Ketchum,  101  U.  S.  289;  Removal  Cases,  100 
U.  S.  457;  Old  Colony  Trust  Co.  v.  Atlanta 
R.  Co.,  100  Fed.  Rep.  798;  First  Nat.  Bank  v. 
Bridgeport  Trust  Co.,  117  Fed.  Rep.  969;  Oakes 
v.  Yonall  Land,  etc.,  Co.,  89  Fed.  Rep.  243 ; 
Mecke  v.  Valley  Town  Mineral  Co.,  89  Fed. 
Rep.  213  ;  Deere  v.  Chicago,  etc.,  R.  Co.,  85  Fed. 
Rep.  881  ;  Hutton  v.  Bancroft,  77  Fed.  Rep. 
481  ;  Scoutt  v.  Keck,  73  Fed.  Rep.  903  ;  Lake 
St.  El.  R.  Co.  v.  Farmers'  L.  &  T.  Co.,  72 
Fed.  Rep.  808  ;  Oberlin  College  v.  Blair,  70  Fed. 
Rep.  417;  Security  Co.  v.  Pratt,  64  Fed.  Rep. 
406  ;  Shipp  v.  Williams,  62  Fed.  Rep.  4  ;  Cilley 
v.  Patten,  62  Fed.  Rep.  498 ;  Wolcott  v. 
Sprague,  55  Fed.  Rep.  545  ;  Reeves  v.  Corning, 
51  Fed.  Rep.  774;  Insurance  Co.  v.  Delaware 
Mut.  Ins.  Co.,  50  Fed.  Rep.  250 ;  Le  Mars  v. 
Iowa  Falls,  etc.,  R.  Co.,  48  Fed.  Rep.  661,  4 
McCrary  (U.  S.)  218;  Adelbert  College  v. 
Toledo,  etc.,  R.  Co.,  47  Fed.  Rep.  836;  Mc- 
Nulty  v.  Connecticut  Mut.  L.  Ins.  Co.,  46  Fed. 
Rep.  306 ;  In  re  San  Antonio,  etc.,  R.  Co.,  44 
Fed.  Rep.  145  ;  Brown  v.  Murray,  43  Fed.  Rep. 
614;  Mayer  v.  Denver,  etc.,  R.  Co.,  41  Fed. 
Rep.  723 ;  Anderson  v.  Bowers,  40  Fed.  Rep. 
709  ;  May  v.  St.  John,  38  Fed.  Rep.  771  ;  Wood- 
rum  v.  Clay,  33  Fed.  Rep.  899 ;  Thompson  v. 
Dix  •,  28  Fed.  Rep.  8;  Perrin  v.  Lepper,  26 
Fed.  Rep.  547 ;  Pollok  v.  Louchheim,  19  Fed. 
Rep.  465  ;  Langdon  v.  Fogg,  18  Fed.  Rep.  5  ; 
Snow  v.  Texas  Trunk  R.  Co.,  16  Fed.  Rep.  3, 
4  Woods  (U.  S.)  394 ;  Illinois  v.  Illinois  Cent. 
R.  Co.,  16  Fed.  Rep.  881  ;  Sayer  v.  La  Salle, 
etc.,  Gas-light,  etc.,  Co.,  14  Fed.  Rep.  69; 
Greene  v.  Klinger,  10  Fed.  Rep.  690;  Bybee  v. 
Hawkett,  5  Fed.  Rep.  6 ;  Ketchum  v.  Black 
River  Lumber  Co.,  4  Fed.  Rep.  143  ;  Burke  v. 
Flood,  1  Fed.  Rep.  541  ;  Walsh  v.  Memphis, 
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gg.  Representative  Parties. —  In  a  suit  by  an  executor  or  administrator,1  or 
trustee  or  receiver,2  sued  in  his  representative  character,  the  personal  citizen- 
ship of  the  personal  representative,  trustee,  or  receiver  controls  the  question 
of  jurisdiction,  and  not  that  of  the  parties  whom  he  represents.  If  in  the 
state  of  the  forum  the  general  guardian  has  the  right  to  bring  suit  in  his  own 
nami  as  such  guardian,  he  is  to  be  treated  as  the  party  plaintiff  so  far  as 
fedeiul  jurisdiction  is  concerned,  even  though  suit  might  have  been  instituted 
in  the  name  of  the  ward  by  the  guardian  ad  litem  or  next  friend.3 

hh.  Waiver  of  Citizenship.  —  If  the  parties  are  not  citizens  of  different  states, 
there  is  an  entire  want  of  jurisdiction,  which  cannot  be  waived  by  the  parties, 
but  will  be  noticed  by  the  court  of  its  own  motion.4 

(g)  Claims  to  Lands  under  Grants  of  Different  States.  ■ —  The  statute  provides:  "  That 
the  Circuit  Courts  of  the  United  States  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of  *  *  *  a  controversy  between 
citizens  of  the  same  state  claiming  lands  under  grants  of  different  states."  5 
The  court  has  jurisdiction  when  the  plaintiffs  claim  under  a  grant  from  one 
state,  and  the  defendants  claim  under  a  grant  from  another,  made  at  a  time 
when  the  latter  state  comprehended  the  whole  territory  of  the  former  state.6 

(h)  Controversies  Between  Citizens  and  Foreign  Subjects.  ■ —  Without  Reference  to  Which  Is 
Plaintiff  or  Defendant,  the  court  has  jurisdiction  of  a  controversy  between  a  citizen 
of  a  state  and  the  subject  of  a  foreign  state.7 

A  Citizen  must  be  one  of  some  particular  state.8  A  citizen  of  the  United 
States,  domiciled  in  a  foreign  country,  is  not  within  the  statute,  either  in  an 
action  by  him  against  a  citizen  of  the  state  in  which  suit  is  brought,9  or  as 
the  defendant  in  a  suit  brought  agaimt  him  by  an  alien.10 

Aliens.  — An  alien  residing  in  a  state  in  the  United  States  may  maintain  a 
suit  in  the  federal  courts  as  well  as  a  nonresident  alien.11 


etc.,  R.  Co.,  2  McCrary  (U.  S.)  158,  6  Fed. 
Rep.  797. 

1.  Representative  Parties.  —  Continental  Ins. 
Co.  v.  Rhoads,  119  U.  S.  237;  Hess  v.  Rey- 
nolds, 113  U.  S.  76;  American  Bible  Soc.  v. 
Price,  110  U.  S.  61  ;  Bondurant  v.  Watson,  103 
U.  S.  286  ;  Susquehanna,  etc.,  R.  Co.  v.  Blatch- 
ford,  11  Wall.  (U.  S.)  175;  Wilson  v.  Smith, 
66  Fed.  Rep.  84;  Brisenden  v.  Chamberlain,  53 
Fed.  Rep.  310;  McElmurray  v.  Loomis,  31  Fed. 
Rep.  395 ;  Waitman  v.  Hubbell,  30  Fed.  Rep. 
82  ;  Cooke  v.  Seligman,  7  Fed.  Rep.  263  ;  Dodge 
v.  Perkins,  4  Mason  (U.  S.)  735,  7  Fed.  Cas. 
No.  3,954 ;  Hill  v.  Henderson,  6  Smed.  &  M. 
(Miss.)  356 ;  Geyer  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  50  N.  H.  224;  Miller  v.  Sunde,  1  N. 
Dak.  4. 

2.  United  States.  —  Knapp  v.  Western  Ver- 
mont R.  Co.,  20  Wall.  (U.  S.)  123;  Susque- 
hanna, etc.,  R.  Co.  v.  Blatchford,  11  Wall.  (U. 
Si)  176;  Moore  v.  Los  Angeles  Iron,  etc.,  Co., 
89  Fed.  Rep.  73  ;  Watson  v.  Asbury  Park,  etc., 
R.  Co.,  73  Fed.  Rep.  1 ;  Brisenden  v.  Chamber- 
lain, 53  Fed.  Rep.  310;  Banigan  v.  Worcester, 
30  Fed.  Rep.  392;  Davies  v.  Lathrop,  12  Fed. 
Rep.  353,  854,  20  Blatchf.  (U.  S.)  397. 

loiva.  —  Vimont  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  517. 

New  Hampshire.- — Geyer  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  50  N.  H.  224. 

North  Dakota.  —  Miller  v.  Sunde,  1  N. 
Dak.  4. 

Tennessee.  —  Dunn  v.  Waggoner,  3  Yerg. 
(Tenn.)  59. 

Wisconsin.  —  Mead  v.  Walker,  15  Wis.  499. 

3.  Mexican  Cent.  R.  Co.  v.  Eckman,  187  U. 

/ 


S.  434.  See  also  In  re  McLean,  26  Fed.  Rep. 
49.  But  see  Wilcoxsen  v.  Chicago,  etc.,  R.  Co., 
116  Fed.  Rep.  444;  Woolridge  v.  McKenna,  8 
Fed.  Rep.  650. 

Married  Woman  Suing  by  Next  Friend.  —  It 
has  been  held  that  an  action  by  a  married 
woman,  by  her  next  friend,  must  follow  the 
citizenship  of  the  party  represented.  Ruckman 
v.  Palisade  Land  Co.,  1  Fed.  Rep.  367. 

4.  Waiver  of  Citizenship.  —  Empire  Coal,  etc., 
Co.  v.  Empire  Coal,  etc.,  Co.,  150  U.  S.  159. 
See  also  Southern  Pac.  Co.  v.  Denton,  146  U. 
S.  202. 

5.  Claims  to  Lands  under  Grants  of  Different 
States.  —  25  U.  S.  Stat,  at  L.  433,  c.  866,  §  1. 

6.  Pawlet  t'.  Clark,  9  Cranch  (U.  S.)  292. 

7.  Controversies  Between  Citizens  and  Foreign 
Subjects.  —  Hinckley  v.  Byrne,  Deady  (U.  S.) 
224,  12  Fed.  Cas.  No.  6,510. 

8.  Citizens.  —  Picquet  v.  Swan,  5  Mason  (U. 
S.)  35,  19  Fed.  Cas.  No.  11,134.  See  also 
Prentiss  v.  Brennan,  2  Blatchf.  (U.  S.)  162, 
19  Fed.  Cas.  No.  11,385;  Mossman  v.  Higgin- 
son,  4  Dall.  (U.  S.)  12. 

9.  Wildes  v.  Parker,  3  Sumn.  (U.  S.)  593,  29 
Fed.  Cas.  No.  17.652. 

10.  Picquet  v.  Swan,  5  Mason  (U.  S.)  35,  19 
Fed.  Cas.  No.  11,134. 

11.  Aliens.  —  Bonaparte  v.  Camden,  etc.,  R. 
Co.,  Baldw.  (U.  S.)  205,  3  Fed.  Cas.  No, 
1,617.  See  also  as  to  consuls  of  foreisrn 
nations,  Bors  v.  Preston,  m  U.  S.  252;  St. 
Luke's  Hospital  v.  Barclay,  3  Blatchf.  (U.  S.) 
259,  21  Fed.  Cas.  No.  12,241. 

A  Citizen  of  Cuba  during  the  occupation  of 
Cuba  by  the  United  States  army  pursuant  to 
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A  Corporation  created  by  the  laws  of  a  foreign  country  does  not  become  a 
citizen  or  resident  of  a  state  by  merely  opening  an  office  and  transacting 
business  there.1  Suits  between  aliens  cannot  be  entertained  where  no  federal 
question  is  involved.3 

Indians  maintaining  tribal  relations  or  residing  within  the  United  States, 
unnaturalized,  are  neither  citizens  of  the  United  States  nor  foreign  citizens 
or  subjects,  within  the  meaning  of  the  statute.3 

Where  There  Are  Several  Parties  Plaintiff  or  Defendant,  the  court  cannot  take  juris- 
diction when  there  are  aliens  on  both  sides  of  the  suit,4  but  the  statute  compre- 
hends the  case  of  an  action  brought  by  a  citizen  of  a  state  against  a  citizen 
of  another  state  and  an  alien.5 

(i)  Crimes  and  Offenses.  —  The  subject  of  the  jurisdiction  of  crimes  and  offenses 
is  treated  in  another  part  of  this  title.6 

(j)  Suits  by  Assignees.  —  The  statutor}'  provision  is:  7  "  Nor  shall  any  Circuit 
or  District  Court  have  cognizance  of  any  suit,  except  upon  foreign  bills  of 
exchange,8  to  recover  the  contents  of  any  promissory  note  or  other  chose  in 
action  9  in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such  instru- 
ment be  payable  to  bearer10  and  be  not  made  by  any  corporation,11  unless 

v.  Cohn,  150  U.  S.  202,  39  Fed.  Rep.  865  ;  Shoe- 
craft  v.  Bloxham,  124  U.  S.  730;  Bernard  Tp. 
v.  Stebbins,  109  U.  S.  341  ;  Corbin  v.  Black 
Hawk  County,  105  U.  S.  659;  Walker  v. 
Towers,  104  U.  S.  245;  Ober  v.  Gallagher,  93 
U.  S.  199;  Bushnell  v.  Kennedy,  9  Wall.  (U. 
S.)  387  ;  Sheldon  v.  Sill,  8  How.  (U.  S.)  441  ; 
Goldman  v.  Furness,  101  Fed.  Rep.  469;  Bertha 
Zinc,  etc.,  Co.  v.  Vaughan,  88  Fed.  Rep.  566 ; 
Jackson,  etc.,  Co.  v.  Pearson,  60  Fed.  Rep.  113; 
Conn  v.  Chicago,  etc.,  R.  Co..  48  Fed.  Ren.  177; 
Jewett  v.  Bradford  Sav.  Bank,  etc.,  Co.,  45  Fed. 
Rep.  801  ;  Laird  v.  Indemnity  Mut.  Marine  As- 
sur.  Co.,  44  Fed.  Rep.  712;  Simons  v.  Ypsilanti 
Paper  Co.,  33  Fed.  Rep.  193;  Hampton  v. 
Truckee  Canal  Co.,  19  Fed.  Rep.  1;  Northern 
Ins.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  15  Fed.  Rep. 
840  ;  Fountain  v.  Angelica,  20  Blatchf.  (U.  S.) 
448  ;  Barney  v.  Globe  Bank,  5  Blatchf.  (U.  S.) 
107,  2  Fed.  Cas.  No.  1,031  ;  Seckel  v.  Backhaus, 
7  Biss.  (U.  S.)  354,  21  Fed.  Cas.  No.  12,599. 

10.  Payable  to  an  Individual  "  or  Bearer."  — 
Bushness  v.  Kennedy,  9  Wall.  (U.  S.)  391  ; 
Bank  of  Commonwealth  v.  Wister,  2  Pet.  (U. 
S.)  321  ;  Independent  School  Dist.  v.  Rew, 
in  Fed.  Rep.  1;  Loeb  v.  Columbia  Tp.,  91 
Fed.  Rep.  37 ;  Kearney  County  v.  McMaster,  68 
Fed.  Rep.  177;  Thompson  v.  Searcy  County,  57 
Fed.  Rep.  1030 ;  Rollins  v.  Chaffee  County,  34 
Fed.  Rep.  91  ;  Bullard  v.  Bell,  1  Mason  (U.  S.) 
259,  4  Fed.  Cas.  No.  2,121 ;  Varner  v.  West,  1 
Woods  (U.  S.)  493,  28  Fed.  Cas.  No.  16,885; 
Halstead  v.  Lyon,  2  McLean  (U.  S.)  226,  11 
Fed.  Cas.  No.  5,968  ;  Bradford  v.  Jenks,  2  Mc- 
Lean (U.  S.)  130,  3  Fed.  Cas.  No.  1.769. 

Payable  to  Maker's  Order  and  Indorsed.  —  Jones 
v.  Shapera,  57  Fed.  Rep.  457;  Barling  v.  Bank 
of  British  North  America,  50  Fed.  Rep.  260,  46 
Fed.  Rep.  357;  Towne  v.  Smith,  1  Woodb.  & 
M.  (U.  S.)  us,  24  Fed.  Cas.  No.  14. 115. 

Space  for  Payee's  Name  left  Blank. —  White 
v.  Vermont,  etc.,  R.  Co.,  21  How.  (U.  S.)  575  ; 
Lyon  County  v.  Keene  Five-Cent  Sav.  Bank, 
100  Fed.  Rep.  338;  Reynolds  v.  Lyon  County, 
97  Fed.  Rep.  155;  Keene  Five-Cent  Sav.  Bank 
v.  Lyon  County,  90  Fed.  Rep.  523. 

11.  Instruments  by  Corporation  Expressly  Ex- 
cluded. —  New  Orleans  v.  Quinlan.  173  U.  S. 
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the  treaty  with  Spain,  was  held  to  be  a  foreign 
citizen.  Betancourt  v.  Mutual  Reserve  Fund 
L.  Assoc.,  101  Fed.  Rep.  305. 

1.  See  supra,  this  section,  (/)  Between  Citi- 
zens of  Different  States — dd.  Citizenship  of 
Corporations. 

2.  Suits  Between  Aliens. —  Hodgson  v.  Bower- 
bank,  5  Cranch  (U.  S.)  304;  Montalet  v.  Mur- 
ray, 4  Cranch  (U.  S.)  46 ;  Pooley  v.  Luco,  72 
Fed.  Rep.  561  ;  Laird  v.  Indemnity  Mut.  Marine 
Assur.  Co.,  44  Fed.  Rep.  712;  Johnson  v.  Acci- 
dent Ins.  Co.  of  North  America,  35  Fed.  Rep. 
376 ;  Lacroix  v.  Lyons,  27  Fed.  Rep.  403 ; 
Prentiss  v.  Brennan,  2  Blatchf.  (U.  S.)  162,  19 
Fed.  Cas.  No.  11,385;  Jackson  v.  Twentyman, 
2  Pet.  (U.  S.)  126;  Hinckley  v.  Byrne,  Deady 
(U.  S.)  224,  12  Fed.  Cas.  No.  6,510;  Petro- 
cokino  v.  Stuart,  14  Phila.  (Pa.)  412,  37  Leg. 
Int.  (Pa.)  30,  19  Fed.  Cas.  No.  11,041. 

3.  Indians.  —  Paul  v.  Chilsoquie,  70  Fed. 
Rep.  401  ;  Karrahoo  v.  Adams,  1  Dill  (U.  S.) 
344,  14  Fed.  Cas.  No.  7,614.  But  see  Alberty 
v.  U.  S.,  162  U.  S.  499,  as  to  illegitimate  child 
of  an  Indian  and  colored  woman.  See  gen- 
erally the  title  Indians,  vol.  16,  p.  213. 

4.  Several  Parties  Plaintiff  or  Defendant.  — 
Sawyer  v.  Switzerland  Marine  Ins.  Co.,  14 
Blatchf.  (U.  S.)  452.  See  also  Merchants' 
Cotton  Press  Co.  v.  Insurance  Co.  of  North 
America,  151  U.  S.  386. 

5.  Roberts  v.  Pacific,  etc.,  Nav.  Co.,  121  Fed. 
Rep.  787.  But  see  Tracy  v.  Morel,  88  Fed. 
Rep.  801  ;  Hervey  v.  Illinois  Midland  R.  Co.,  7 
Biss.  (U.  S.)  103. 

6.  Crimes  and  Offenses.  —  See  infra,  this  sec- 
tion, c.  Concurrent  Jurisdiction  of  Circuit  and 
District  Courts  —  Crimes  and  Offenses. 

1.  Suits  by  Assignee.  —  25  U.  S.  Stat,  at  L. 
433,  c.  866,  §  1. 

8.  Bill  Drawn  in  One  State  upon  a  Person  in 
Another.  —  See  Buckner  v.  Finley,  2  Pet.  (U. 
S.)  586. 

9.  Choses  in  Action. — ^New  Orleans  v.  Quin- 
lan, 173  U.  S.  191  ;  Mexican  Nat.  R.  Co.  v. 
Davidson,  157  U.  S.  201  ;  Indiana  v.  Glover, 
155  U.  S.  513;  New  Orleans  v.  Benjamin,  153 
U.  S.  411  ;  Plant  Invest.  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  152  U.  S.  71;  Mississippi  Mills 
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such  suit  might  have  been  prosecuted  in  such  court  to  recover  the  said  con- 
tents if  no  assignment  or  transfer  had  been  made."  1  The  exceptions  under 
the  statute  are:  first,  suits  on  foreign  bills  of  exchange;  second,  suits  that 
might  have  been  prosecuted  in  such  courts  to  recover  the  said  contents  if  no 
assignment  or  transfer  had  been  made;  third,  suits  on  choses  in  action  payable 
to  bearer  and  made  by  a  corporation.*  The  citizenship  of  the  assignor  does 
not  relate  to  the  time  the  paper  was  assigned,  but  to  the  time  of  the  com- 
mencement of  the  suit;3  but  the  citizenship  of  intermediate  assignors  is 
immaterial.4  After  merger  in  a  judgment,  citizenship  of  the  parties  to  the 
note  is  immaterial  in  an  action  on  the  judgment.5  When  an  original  suit  is 
one  of  which  the  Circuit  Court  has  jurisdiction,  the  jurisdiction  is  not  defeated 
by  the  filing  of  a  cross-bill  based  on  an  assigned  contract,  on  which  an  original 
action  could  not  have  been  brought  in  that  court.6  The  statute  is  not 
applicable  to  a  suit  by  the  United  States,7  to  a  suit  between  an  assignor  and 
his  immediate  assignee,8  nor  to  a  suit  to  recover  the  possession  of  a  chose  in 
action  or  property  given  as  security.9 

(2)  Miscellaneous  Statutes  —  (a)  Provisions  of  Revised  Statutes.  —  The  Circuit 
Courts  are  given  jurisdiction  "  of  all  suits  at  law  or  in  equity,  arising  under 


191;  Lake  County  v.  Dudley,  173  U.  S.  243; 
Lyon  County  v.  Keene  Five-Cent  Sav.  Bank, 
100  Fed.  Rep.  338;  Quinlan  v.  New  Orleans, 
92  Fed.  Rep.  695  ;  Benjamin  v.  New  Orleans, 
71  Fed.  Rep.  758;  Cloud  v.  Sumas,  52  Fed. 
Rep.  177;  Wilson  v.  Knox  County,  43  Fed. 
Rep.  481  ;  Rollins  v.  Chaffee  County,  34 
Fed.  Rep.  91  ;  Newgass  v.  New  Orleans,  33  Fed. 
Rep.  196;  Adams  v.  Republic  County,  23  Fed. 
Rep.  211. 

A  Municipal  Corporation  is  included  in  the 
meaning  of  the  statute.  Waite  v.  Santa  Cruz, 
184  U.  S.  324;  Loeb  v.  Columbia  Tp.,  179  U. 
S.  485;  Andes  v.  Ely,  158  U.  S.  '325;  Thomp- 
son v.  Perrine,  106  U.  S.  589;  Lexington  v. 
Butler,  14  Wall.  (U.  S.)  283 ;  Independent 
School  Dist.  v.  Rew,  m  Fed.  Rep.  1;  Rey- 
nolds v.  Lyon  County,  97  Fed.  Rep.  155; 
Cooper  v.  Thompson,  13  Blatchf.  (U.  S.)  434, 
6  Fed.  Cas.  No.  3,202. 

1.  Transfers  by  Operation  of  law. —  Under 
prior  statutes  it  has  been  held  that  the  trans- 
fers by  operation  of  law  were  not  included, 
Bushnell  v.  Kennedy,  9  Wall.  (U.  S.)  391  ; 
Childress  v.  Emery,  8  Wheat.  (U.  S.)  642 ; 
Chappadelaine  v.  Dechenaux,  4  Cranch  (U.  S.) 
308  ;  Mayer  v.  Foulkrod,  4  Wash.  (U.  S.)  349, 
16  Fed.  Cas.  No.  9,341;  Bradford  v.  Jenks,  2 
McLean  (U.  S.)  130,  3  Fed.  Cas.  No.  1,769; 
McNichol  v.  Phelps,  16  Fed.  Rep.  8 ;  but  the 
words  "  assignment  or  transfer  "  in  this  statute 
were  evidently  used  with  the  purpose  of  mak- 
ing the  clause  cover  every  case  in  which  title 
should  have  become  vested  in  a  third  party, 
whether  by  act  of  the  parties  or  by  operation  of 
law.  U.  S.  Nat.  Bank  v.  McNair,  56  Fed. 
Rep-  323-  See  also  Coler  v.  Grainger  County, 
74  Fed.  Rep.  16. 

That  the  Assignee  Is  in  Fact  the  Payee  of  this 
note  may  be  shown  to  maintain  the  jurisdiction 
of  the  Circuit  Court.  Holmes  v.  Goldsmith, 
147  U.  S.  156.  See  also  U.  S.  National  Bank 
v.  McNair,  56  Fed.  Rep.  323  ;  Small  v.  King,  5 
McLean  (U.  S.)  147,  22  Fed.  Cas.  No.  12.060. 

2.  General  Application  of  Provision.  —  New- 
gass v.  New  Orleans,  33  Fed.  Rep.  196.  See 
also  New  Orleans  v.  Quinlan,  173  U.  S.  191  ; 
Mexican  Nat.  R.  Co.  v.  Davidson,  157  U.  S. 
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201  :  Quinlan  v.  New  Orleans,  92  Fed.  Rep. 
695;  Skinner  v.  Barr,  77  Fed.  Rep.  816;  Wil- 
son v.  Knox  County,  43  Fed.  Rep.  481. 

3.  Time  of  Diverse  Citizenship  of  Assignor.  — 
Emsheimer  v.  New  Orleans,  186  U.  S.  44; 
Parker  v.  Ormsby,  141  U.  S.  85  ;  Metcalf  v. 
Watertown,  128  U.  S.  588;  Morgan  v.  Gay,  19 
Wall.  (U.  S.)  82;  Gibson  v.  Chew,  16  Pet.  (U. 
S.)  315;  Kirkman  v.  Hamilton,  6  Pet.  (U.  S.) 
20;  Jones  v.  Shapera,  (C.  C.  A.)  57  Fed.  Rep. 
457;  Thaxter  v.  Hatch,  6  McLean  (U.  S.)  68, 
23  Fed.  Cas.  No.  13,866;  White  v.  Leahy,  3 
Dill.  (U.  S.)  378,  29  Fed.  Cas.  No.  17,551; 
Chamberlain  v.  Eckert,  2  Biss.  (U.  S.)  126,  5 
Fed.  Cas.  No.  2,577. 

4,  Citizenship  of  Intermediate  Assignors.  — 
Coffee  v.  Planters'  Bank,  13  How.  (U.  S.)  183; 
Evans  v.  Gee,  n  Pet.  (U.  S.)  80;  Mollan  v. 
Torrance,  9  Wheat.  (U.  S.)  537 ;  Young  v. 
Bryan,  6  Wheat.  (U.  S.)  146  ;  Turner  v.  Bank 
of  North  America,  4  Dall.  (U.  S.)  8;  Portage 
Citv  Water  Co.  v.  Portage,  102  Fed.  Rep.  769; 
Milledollar  v.  Bell,  2  Wall.  Jr.  (C.  C.)  334, 

17  Fed.  Cas.  No.  9,549;  Wilson  v.  Fisher, 
Baldw.  (U.  S.)  133,  30  Fed.  Cas.  No.  17,803. 

6,  Merger  in  Judgment, —  Ober  v.  Gallagher, 
93  U.  S.  199;  Dexter  v.  Smith,  2  Mason  (U. 
S.)  3°3,  7  Fed.  Cas.  No.  3,866  ;  Bean  v.  Smith, 
2  Mason  (U.  S.)  252,  2  Fed.  Cas.  No.  1,174. 

6.  Cross-bill  Based  on  Assigned  Contract.  — 
Brooks  v.  Laurent,  (C.  C.  A.)  98  Fed.  Rep.  647. 

7.  Suit  by  United  States.  —  U.  S.  v.  Greene,  4 
Mason  (U.  S.)  427,  26  Fed.  Cas.  No.  15,258. 

8.  Suits  Between  Assignor  and  Assignee.  — 
Parker  v.  Ormsby,  141  U.  S.  81.  See  also 
Coffee  v.  Planters'  Bank,  13  How.  (U.  S.)  183; 
Mollan  v.  Torrance,  9  Wheat.  (U.  S.)  538; 
Young  v.  Bryan,  6  Wheat.  (U.  S.)  151  ;  Cod- 
man  v.  Vermont,  etc.,  R.  Co.,  17  Blatchf.  (U. 
S.)  1,  5  Fed.  Cas.  No.  2,936;  Gaylord  v.  John- 
son, 5  McLean  (U.  S.)  448,  10  Fed.  Cas.  No. 
5,285  ;  Noell  v.  Mitchell,  4  Biss.  (U.  S.)  346, 

18  Fed.  Cas.  No.  10,287. 

9.  To  Recover  Possession. —  Ambler  v.  Epp- 
inger,  137  U.  S.  480;  Deshler  v.  Dodge,  16 
How.  (U.  S.)  622;  Bushnell  v.  Kennedy,  9 
Wall.  (U.  S.)  387;  Buckingham  v.  Dake,  (C. 
C.  A.)  112  Fed.  Rep.  258. 
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any  act  providing  for  revenue  from  imports  or  tonnage,  except  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  seizures  on  land  or  on  waters  not 
within  admiralty  and  maritime  jurisdiction,  and  except  suits  for  penalties  and 
forfeitures;  of  all  causes  arising  under  any  law  providing  internal  revenue, 
and  of  all  causes  arising  under  the  postal  laws;"  1  and  in  such  cases  the  amount 
in  controversy  is  immaterial.2  The  statute  further  gives  the  Circuit  Courts 
jurisdiction  "  of  all  suits  and  proceedings  for  the  enforcement  of  any  penalties 
provided  by  laws  regulating  the  carriage  of  passengers  in  merchant  vessels;  "  3 
"  of  all  suits  arising  under  any  law  relating  to  the  slave  trade;  "  4  "of  all 
suits  at  law  or  in  equity  arising  under  the  patent  or  copyright  laws  of  the 
United  States;"  5  "  of  all  suits  brought  by  any  banking  association  estab- 


1.  Suits  under  Import,  Internal  Revenue,  and 
Postal  Laws.  —  Rev.  Stat.  U.  S.,  §  629  (4).  See 
U.  S.  v.  Hill,  123  -U.  S.  681. 

Suits  under  Internal  Revenue  Laws. —  Smith 
v.  McNeal,  109  U.  S.  426;  Cincinnati  Brewing 
Co.  v.  Bettman,  102  Fed.  Rep.  16 ;  Sinking 
Fund  Com'rs  v.  Buckner,  48  Fed.  Rep.  533; 
Cutting  v.  Gilbert,  5  Blatchf.  (U.  S.)  259,  6 
Fed.  Cas.  No.  3,519;  Georgia  v.  Atkins,  1  Abb. 
(U.  S.)  22,  10  Fed.  Cas.  No.  5,350. 

Suits  for  Penalties  and  Forfeitures  under  the 
internal  revenue  laws  may  be  brought  in  the 
Circuit  Courts.  Coffey  v.  U.  S.,  116  U.  S. 
427  ;  U.  S.  v.  7  Barrels  Distilled  Oil,  6  Blatchf. 
(U.  S.)  174;  U.  S.  v.  Two  Tons  Coal,  5 
Blatchf.  (U.  S.)  386;  U.  S.  v.  508  Barrels 
Distilled  Spirits,  5  Blatchf.  (U.  S.)  407;  U. 
S.  v.  Six  Barrels  Distilled  Spirits,  5  Blatchf. 
(U.  S.)  542  ;  U.  S.  v.  200  Barrels  Whiskey,  2 
Woods  (U.  S.)  54. 

Actions  Against  Customs  Officers  Acting  under 
Color  of  Office. —  Downes  v.  Bidwell,  182  U.  S. 
247;  De  Lima  v.  Bidwell,  182  U.  S.  1. 

2.  Amount  in  Controversy  Not  Material.  — 
Spreckels  Sugar  Refining  Co.  v.  McLain,  192 
U.  S.  397;  Downes  v.  Bidwell,  182  U.  S.  247; 
U.  S.  v.  Mooney,  116  U.  S.  104. 

Jurisdiction  on  Removal  from  a  state  court  can- 
not be  entertained  unless  the  amount  in  dispute 
is  two  thousand  dollars  or  over.  Johnson  v. 
Wells,  91  Fed.  Rep.  3. 

3.  Suits  for  Enforcement  of  Penalties.  —  Rev. 
Stat.  U.  S.,  §  629  (5). 

4.  Suits  under  Slave-trade  Laws.  —  Rev.  Stat. 
U.  S.,  §  629  (7).  See  The  Merino,  9  Wheat. 
(U.  S.)  391  I  The  Slavers,  2  Wall.  (U.  S.)  383 ; 
Evans  v.  Bollen,  4  Dall.  (U.  S.)  342,  8  Fed. 
Cas.  No.  4,554;  The  Sloop  Abby,  1  Mason  (U. 
S.)  360,  1  Fed.  Cas.  No.  14. 

5.  Patent  and  Copyright  Suits. —  Rev.  Stat.  U. 
S.,  §  629  (9). 

Suits  for  Penalties  and  Forfeitures  under  the 
patent  and  copyright  laws  are  within  the 
exclusive  jurisdiction  of  the  District  Courts, 
under  Rev.  Stat.  U.  S.,  §  563  (3).  See  infra, 
this  title,  District  Courts  —  Jurisdiction  —  Pro- 
visions of  Revised  Statutes ;  and  Brady  v.  Daly, 
175  U.  S.  148;  Falk  v.  Curtis  Pub.  Co.,  100 
Fed.  Rep.  77. 

What  Constitutes  Suit  under  Patent  or  Copyright 
Law.  —  To  constitute  such  a  cause  the  plaintiff 
must  set  up  some  right,  title,  or  interest  under 
the  patent  or  copyright  laws,  or  at  least  make 
it  appear  that  some  right  or  privilege  will  be 
defeated  by  one  construction,  or  sustained  by 
the  opposite  construction  of  these  laws.  Pratt 
v.  Paris  Gas  Light,  etc.,  Co.,  168  U.  S.  255; 


Germania  Ins.  Co.  v.  Wisconsin,  119  U.  S. 
473;  Starin  v.  New  York,  115  U.  S.  248  ;  Beek- 
man  v.  Hudson  River  West  Shore  R.  Co.,  35 
Fed.  Rep.  3. 

"  The  Complaint  that  the  Assessment  of  These 
Taxes  Was  Illegal  because  in  effect  levied  on 
patents  or  patent  rights,  did  not  involve  the 
construction  or  the  validity  or  the  infringement 
of  the  patents  referred  to,  or  any  other  question 
under  the  patent  laws.  This  was  not  therefore 
a  suit  '  arising  under  the  patent  laws,'  and  the 
Circuit  Court  had  no  jurisdiction  on.  that 
ground."  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S. 
68,  citing  Wade  v.  Lawder,  165  U.  S.  624; 
Wood  Mowing  Machine  Co.  v.  Skinner,  139  U. 
S.  293  ;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S. 
46. 

A  Suit  in  Equity  to  Acquire  an  Interest  in  a  Patent 

by  legal  process  does  not  make  the  case  one  of 
a  suit  on  a  patent.  Ryan  v.  Lee,  10  Fed.  Rep. 
917. 

When  the  Only  Issue  Is  One  of  Title,  depending 
on  the  rules  of  the  common  law,  the  Circuit 
Court  has  not  jurisdiction.  Hoyt  v.  Bates,  81 
Fed.  Rep.  641.  See  also  Boucicault  v.  Hart, 
13  Blatchf.  (U.  S.)  47;  and  Palmer  v.  De  Witt, 
47  N.  Y.  532,  7  Am.  Rep.  480,  as  to  common- 
law  rights  in  a  manuscript. 

Infringement  Suits.  —  Suits  for  infringement 
of  patents  are  suits  arising  under  patent  laws. 
Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co.,  185  U.  S.  294;  Atherton  Mach.  Co.  v. 
Atwood-Morrison  Co.,  102  Fed.  Rep.  949; 
Everett  v.  Haulenback,  68  Fed.  Rep.  911; 
Walter  A.  Wood  Harvester  Co.  v.  Minneapolis- 
Esterly  Harvester  Co.,  61  Fed.  Rep.  256  ;  Ham- 
macher  v.  Wilson,  26  Fed.  Rep.  239;  Smith  v. 
Standard  Laundry  Mach.  Co.,  19  Fed.  Rep.  825. 
See  also  Adriance  v.  McCormick  Harvesting 
Mach.  Co.,  55  Fed.  Rep.  287,  as  to  a  suit  by 
an  assignee  for  a  limited  territory  of  the  owner 
of  a  patent  right.  Denise  v.  Swett,  142  N.  Y. 
602. 

But  no  injunction  will  lie  before  a  patent  has 
been  issued.  Rein  v.  Clayton,  37  Fed.  Rep. 
354.     Contra,  Butler  v.  Ball,  28  Fed.  Rep.  754. 

Suits  on  Contracts.  —  Suits  on  contracts  relat- 
ing to  patents  or  copyrights  are  not  suits  arising 
under  the  patent  or  copyright  laws  of  the 
United  States,  and  must  be  brought  in  the  state 
courts. 

Suits  on  Contracts  Relating  to  Patents.  —  Pratt 

v.  Paris  Gas  Light,  etc.,  Co.,  168  U.  S.  255; 
Wade  v.  Lawder,  165  U.  S.  624;  Marsh  v. 
Nichols,  140  U.  S.  344;  Walter  A.  Wood  Mow- 
ing, etc.,  Co.  v.  Skinner,  139  U.  S.  293;  Dale 
Tile  Mfg.  Co.  V.  Hyatt,  125  U.  S.  46;  Felix  v. 
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Jished  in  the  district  for  which  the  court  is  held,  under  the  provisions  of  title 
1  The  National  Banks,'  to  enjoin  the  comptroller  of  the  currency,  or  any 
receiver  acting  under  his  direction,  as  provided  by  said  title;  "  1  "  of  all  suits 
brought  by  any  person  to  recover  damages  for  any  injury  to  his  person  or 
property  on  account  of  any  act  done  by  him,  under  any  law  of  the  United 
States  for  the  protection  or  collection  of  any  of  the  revenues  thereof,  or  to 
enforce  the  right  of  citizens  of  the  United  States  to  vote  in  the  several  states;  "  2 
"  of  all  suits  to  recover  pecuniary  forfeitures  under  any  act  to  enforce  the 
right  of  citizens  of  the  United  States  to  vote  in  the  several  states;  "  3  "of  all 
suits  authorized  by  law  to  be  brought  against  any  person  who,  having  knowl- 
edge that  any  of  the  wrongs  mentioned  in  section  nineteen  hundred  and  eighty 
are  about  to  be  done,  and,  having  power  to  prevent  or  aid  in  preventing  the 
same,  neglects  or  refuses  so  to  do,  to  recover  damages  for  any  such  wrongful 
act ;  "  4  "  of  all  suits  and  proceedings  arising  under  section  fifty-three  hundred 
and  forty-four,  title  '  Crimes,'  for  the  punishment  of  officers  and  owners  of 
vessels,  through  whose  negligence  or  misconduct  the  life  of  any  person  is 
destroyed."  5 

Cases  Transferred  from  District  Courts.  —  The  Circuit  Courts  are  given  jurisdiction 
of  causes  removed  from  a  District  Court  on  account  of  disability  of  the  judge 
of  the  District  Court,  or  by  reason  of  his  relation  to  the  suit  or  the  parties.* 


Scharnweber,  125  U.  S.  54;  Albright  v.  Teas, 
106  U.  S.  613;  Hartell  v.  Tilghman,  99  U.  S. 
547;  Brown  v.  Shannon,  20  How.  (U.  S.)  55; 
Wilson  v.  Sandford,  10  How.  (U.  S.)  99;  Cely 
v.  Griffith,  113  Fed.  Rep.  981;  McMullen  v. 
Bowers,  102  Fed.  Rep.  497;  Kurtz  v.  Strauss, 
100  Fed.  Rep.  800  ;  Pliable  Shoe  Co.  v.  Bryant, 
81  Fed.  Rep.  521  ;  Routh  v.  Boyd,  51  Fed.  Rep. 
821  ;  Montgomery  Palace  Stock-Car  Co.  v. 
Street  Stable-Car  Line,  43  Fed.  Rep.  329  ;  Wash- 
burn, etc.,  Mfg.  Co.  v.  Cincinnati  Barbed  Wire 
Fence  Co.,  42  Fed.  Rep.  675  ;  Rapp  v.  Kelling, 
41  Fed.  Rep.  792 ;  Williams  v.  Star  Sand  Co., 
35  Fed.  Rep.  369  ;  Wren  v.  Annin,  34  Fed.  Rep. 
435 ;  McCarty,  etc.,  Trading  Co.  v.  Gadenzer, 
30  Fed.  Rep.  387;  Kelly  v.  Porter,  17  Fed. 
Rep.  519;  Ingalls  v.  Tice,  14  Fed.  Rep.  352; 
Teas  v.  Allbright,  13  Fed.  Rep.  406;  Perry  v. 
Littlefield,  17  Blatchf.  (U.  S.)  272,  19  Fed. 
Cas.  No.  11,008;  Merserole  v.  Union  Paper 
Collar  Co.,  6  Blatchf.  (U.  S.)  356,  17  Fed.  Cas. 
No.  9,448 ;  Goodyear  v.  Union  India  Rubber 
Co.,  4  Blatchf.  (U.  S.)  63,  10  Fed.  Cas.  No. 
5.586;  Allen  v.  Blunt,  1  Blatchf.  (U.  S.)  480, 
1  Fed.  Cas.  No.  215;  Goodyear  v.  Day,  1 
Blatchf.  (U.  S.)  565,  10  Fed.  Cas.  No.  5,568; 
Brooks  v.  Stolley,  3  McLean  (U.  S.)  523,  4 
Fed.  Cas.  No.  1,962;  Burr  v.  Gregory,  2  Paine 
(U.  S.)  426,  4  Fed.  Cas.  No.  2,191  ;  Consoli- 
dated Fruit  Jar  Co.  v.  Whitney,  2  B.  &  A.  Pat. 
Las.  34,  12  Fed.  Cas.  No.  6,502;  Hill  v.  Whit- 
comb,  1  B.  &  A.  Pat.  Cas.  34,  12  Fed.  Cas.  No. 
6.502  ;  Nesmith  v.  Calvert,  1  Woodb.  &  M.  (U. 
S.)  34,  18  Fed.  Cas.  No.  10,123;  Blanchard  v. 
Sprague,  1  Cliff.  (U.  S.)  288,  3  Fed.  Cas.  No. 
1,516;  Randolph  v.  Robinson,  20  Fed.  Cas.  No. 
3,133- 

Suits  on  Contracts  Relating  to  Copyrights.  — 
Haworth  v.  Nystrom,  8  W.  N.  C.  (Pa.)  204,  11 
Fed.  Cas.  No.  6,251. 

Invalidity  of  Patent  as  Defense. —  The  in- 
validity of  the  patent  may  be  set  up  as  a  de- 
fense in  the  state  court.  Pratt  v.  Paris  Gas 
Light,  etc.,  Co.,  168  U.  S.  255  ;  Rice  v.  Atwater, 
16  Conn.  409;  Nye  v.  Raymond,  16  111.  153; 


McClure  v.  Jeffrey,  8  Ind.  79;  Dickinson  v. 
Hall,  14  Pick.  (Mass.)  217;  Bierce  v.  Stocking, 
11  Gray  (Mass.)  174;  Bliss  v.  Negus,  8  Mass. 
46 ;  Lester  v.  Palmer,  4  Allen  (Mass.)  145  ; 
Billings  v.  Ames,  32  Mo.  265  ;  Saxton  v. 
Dodge,  57  Barb.  (N.  Y.)  115;  Middlebrook  v. 
Broadbent,  47  N.  Y.  443 ;  Dunbar  v.  Marden, 
13  N.  H.  311;  Harmon  v.  Bird,  22  Wend.  (N. 
Y.)  113;  Head  v.  Stevens,  19  Wend.  (N.  Y.) 
411  ;  Cross  v.  Huntley,  13  Wend.  (N.  Y.)  385; 
Slemmer's  Appeal,  58  Pa.  St.  155;  Geiger  v. 
Cook,  3  W.  &  S.  (Pa.)  266;  Clough  v.  Patrick, 
37  Vt.  421  ;  Sherman  v.  Champlain  Transp.  Co., 
31  Vt.  162;  Rice  v.  Garnhart,  34  Wis.  453; 
Page  v.  Dickerson,  28  Wis.  694. 

But  if  the  Contract  Set  Up  Is  Merely  Collateral 
to  the  main  action,  as  for  infringement,  the 
Circuit  Court  has  jurisdiction.  Atherton  Mach. 
Co.  v.  Atwood-Morrison  Co.,  102  Fed.  Rep. 
955  ;  Adriance  v.  McCormick  Harvesting  Ma- 
chine Co.,  55  Fed.  Rep.  287.  And  see  Walter 
A.  Wood  Harvester  Co.  v.  Minneapolis-Esterly 
Harvester  Co.,  61  Fed.  Rep.  256. 

1.  Suits  to  Enjoin  Comptroller  of  Currency.  — 
Rev.  Stat.  U.  S.,  §  629  (11). 

2.  Suits  for  Injuries  on  Account  of  Acts  Done 
under  Laws  of  the  United  States.  —  Rev.  Stat. 
U.  S.,  §  629  (12). 

Suit  by  Collector  on  His  Deputy's  Bond  for  em- 
bezzlement, see  Crawford  v.  Johnson,  1  Deady 
(U.  S.)  457,  6  Fed.  Cas.  No.  3,369. 

3.  Suits  for  Penalties  under  Laws  to  Enforce 
Elective  Franchise.  —  Rev.  Stat.  U.  S.,  §  629 
(iS). 

4.  Having  Knowledge  of  Conspiracy.  —  Rev. 

Stat.  U.  S.,  §  629  (18). 

5.  Suits  Against  Officers  and  Owners  of  Vessels. 
—  Rev.  Stat.  U.  S.,  §  629  (19). 

6.  Cases  Transferred  from  District  Courts.  — 
"  When  any  cause,  civil  or  criminal,  of  what- 
ever nature,  is  removed  into  a  Circuit  Court,  as 
provided  by  law,  from  a  District  Court  wherein 
the  same  is  cognizable,  on  account  of  the  dis- 
ability of  the  judge  of  such  District  Court,  or 
by  reason  of  his  being  concerned  in  interest 
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(b)  Subsequent  Statutes.  —  A  number  of  acts  of  Congress,  passed  subsequent 
to  the  Revised  Statutes,  give  jurisdiction  to  the  Circuit  Courts  of  suits  aris- 
ing on  the  subject-matter  of  the  respective  statutes.  Such  jurisdiction  is  that 
of  proceedings  against  common  carriers  for  failing  to  obey  any  lawful  order  of 
the  Interstate  Commerce  Commission; 1  of  proceedings  to  review  the  decisions 
of  boards  of  appraisers  as  to  the  classification  of  merchandise  and  the  rate  of 
duty;3  to  restrain  violations  of  the  statute  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies;3  of  suits  for  partition  where  the 
United  States  is  one  of  the  tenants  in  common;  *  of  proceedings  by  injunc- 
tion to  restrain  the  removal  of  bridges  or  structures  constructed  by  authority 
of  Congress  over  rivers  and  harbors.5 

b.  On  Removal  from  State  Courts  — (i)  In  General.  — By  the  Act 
of  March  3,  1875, 6  as  amended  by  the  Acts  of  March  3,  1887, 7  and  August 
13,  1 S 88,**  suits  of  which  the  Circuit  Courts  are  given  jurisdiction  by  the  first 
section  of  the  Act  of  1875,  as  amended,  maybe  removed  to  the  Circuit  Courts.9 
It  is  a  general  rule  that  the  test  of  the  right  of  removal  under  this  statute  is 
that  the  case  must  be  one  over  which  the  Circuit  Court  might  have  exercised 
original  jurisdiction  under  the  preceding  section.10  An  attempted  removal  by 
consent  cannot  be  entertained,11  but  the  parties  may  admit  the  existence  of 
facts  which  show  jurisdiction.13 

(2)  Separable  Controversies.  — The  Act  of  1875,  as  amended,  also  provides: 
"And  when  in  any  suit  mentioned  in  this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them,  then  either  one  or  more  of  the  defendants 
actually  interested  in  such  controversy  may  remove  said  suit  into  the  Circuit 
Court  of  the  United  States  for  the  proper  district."  13  On  a  removal  under 
this  provision  the  entire  suit  is  removed  from  the  state  court  into  the  Circuit 
Court  of  the  United  States,  as  to  resident  defendants  as  well  as  nonresident,14 


therein,  or  having  been  of  counsel  for  either 
party,  or  being  so  related  to  or  connected  with 
either  party  to  such  cause  as  to  render  it  im- 
proper, in  his  opinion,  for  him  to  sit  on  the 
trial  thereof,  such  Circuit  Court  shall  have  the 
same  cognizance  of  such  cause,  and  in  like 
manner,  as  the  said  District  Court  might  have 
or  as  said  circuit  [court]  might  have  if  the  same 
had  been  originally  and  lawfully  commenced 
therein  ;  and  shall  proceed  to  hear  and  deter- 
mine the  same  accordingly."  Rev.  Stat.  U.  S., 
§  637.    See  Wallace  v.  Loomis,  97  U.  S.  156. 

1.  Refusal  to  Obey  Interstate  Commerce  Com- 
mission. —  25  U.  S.  Stat,  at  L.  855,  c.  382,  §  5. 

?.  Review  of  Boards  of  Appraisers.  —  26  U.  S. 
Stat,  at  L.  131,  c.  407,  §  15. 

3.  Over  Acts  in  Restraint  of  Trade.  —  26  U.  S. 
Stat,  at  L.  209,  c.  647,  §  4. 

4.  Suits  for  Partition.  —  30  U.  S.  Stat,  at  L. 
416,  c.  339- 

5.  Restrain  Removal  of  Structures  over  Rivers 
and  Harbors. — -30  U.  S.  Stat,  at  L.  1,121,  c. 

425,  §  12. 

6.  18  U.  S.  Stat,  at  L.  470,  c.  137,  §  2. 

7.  24  U.  S.  Stat,  at  L.  552,  c.  373,  §  1. 

8.  25  U.  S.  Stat,  at  L.  434,  c.  866,  §  1. 

9.  See  supra,  this  section,  4.  a.  Original  Juris- 
dict  ion.  See  also  Rev.  Stat.  U.  S.,  §  647, 
as  to  removal  of  suits  where  parties  claim  land 
under  titles  from  different  states. 

10.  The  Test  of  the  Right  of  Removal.  —  Boston, 
etc.,  Consol.  Copper,  etc.,  Co.  v.  Montana  Ore 
Purchasing  Co.,  (1903)  188  U.  S.  640.  See 
also  North  American  Transp.  Co.  v.  Morrison, 
(1900)  178  U.  S.  262;  Mexican  Nat.  R.  Co.  v. 


Davidson,  (1895)  157  U.  S.  201;  Cates  v. 
Allen,  149  U.  S.  458;  Foulk  v.  Gray,  (1902) 
120  Fed.  Rep.  156;  Union  Terminal  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  (1902)  119  Fed.  Rep.  209; 
Kirby  v.  Chicago,  etc.,  R.  Co.,  (1900)  106  Fed. 
Rep.  557;  Terre  Haute  v.  Evansville,  etc.,  R. 
Co.,  (1901)  106  Fed.  Rep.  545;  McKown  v. 
Kansas,  etc.,  Coal  Co.,  (1901)  105  Fed.  Rep. 
657;  Wahl  v.  Franz,  (C.  C.  A.  1900)  100  Fed. 
Rep.  680 ;  Sharkey  v.  Port  Blakely  Mill  Co., 
(1899)  92  Fed.  Rep.  425;  In  rc  Stutsman 
County,  (1898)  88  Fed.  Rep.  337;  Laird  v.  In- 
demnity Mut.  Marine  Assur.  Co.,  (1890)  44 
Fed.  Rep.  712;  Yuba  County  v.  Pioneer  Gold 
Min.  Co.,  (1887)  32  Fed.  Rep.  183. 

11.  Removal  by  Consent. — ■  Parkersburg  First 
Nat.  Bank  v.  Prager,  (C.  C.  A.  1899)  91  Fed. 
Rep.  689.  See  also  Walker  v.  Collins,  (1897) 
167  U.  S.  57;  Mansfield,  etc.,  R.  Co.  v.  Swan, 
(1884)  in  U.  S.  384;  In  re  Foley,  (1896)  76 
Fed.  Rep.  390 ;  Olds  Wagon  Works  v.  Bene- 

ict.  (C.  C.  A.  1805)  67  Fed.  Rep.  1. 

12.  Pittsburg,  etc.,  R.  Co.  v.  Ramsey,  22  Wall. 
(U.  S.)  322.  See  also  People's  Bank  v.  Cal- 
houn, (1880)  102  U.  S.  261  ;  Hervey  v.  Illinois 
Midland  Co.,  (1880)  3  Fed.  Rep.  709. 

13.  Separable  Controversies.  —  25  U.  S.  Stat, 
at  L.  434.  c.  886,  §  2. 

14.  Entire  Suit  Removed.  —  Barney  v.  Latham, 
(1880)  103  U.  S.  213.     See  also: 

United  States.  —  Connell  v.  Smiley,  (1895) 
156  U.  S.  335;  Brooks  v.  Clark,  (1886)  119  U. 
S.  512:  Hoge  v.  Canton  Ins.  Office.  (1900)  103 
Fed.  Rep.  513;  Sharkey  v.  Port  Blakely  Mill 
Co.,  (1899)  92  Fed.  Rep.  426;  Atlantic,  etc., 
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unless  the  proceeding  involves  separate  suits  and  not  separable  controversies.* 

(3)  Prejudice  or  Local  Influence.  —  The  above  statute  further  provides  that 
a  controversy  in  a  state  court,  in  which  a  nonresident  of  that  state  is  a  defend- 
ant, may  be  removed,  if  it  be  made  to  appear  that  on  account  of  prejudice  or 
local  influence  he  cannot  obtain  justice  in  the  state  court.2  The  causes  which 
may  be  removed  on  the  ground  of  prejudice  or  local  influence  are  those 
which  are  defined  in  the  first  and  second  clauses  of  the  section  of  which  this 
provision  forms  part.3 

The  Prejudice  or  Local  Influence  May  Relate  to  the  party  or  to  the  subject-matter.4 
It  includes  prejudice  in  favor  of  an  adversary  as  well  as  adverse  to  the  party 
seeking  removal,5  and  the  moral  justification  for  a  widespread  sentiment  in 
favor  of  one  party  to  a  suit  or  against  the  other  party  constitutes  prejudice  or 
local  influence  under  the  statute.6  The  terms  are  used  disjunctively,  and 
there  may  be  a  removal  if  there  be  such  local  influence  ,as  to  prevent  the 


Fertilizing  Co.  v.  Carter,  (1882)  88  Fed.  Rep. 
707;  Sugar  Creek,  etc.,  R.  Co.  v.  McKell, 
(1896)  75  Fed.  Rep.  36;  Insurance  Co.  of  North 
America  v.  Delaware  Mut.  Ins.  Co.,  (1892)  50 
Fed.  Rep.  257 ;  Le  Mars  v.  Iowa  Falls,  etc.,  R. 
Co.,  (1882)  48  Fed.  Rep.  661;  Bacon  v.  Felt, 
(1889)  38  Fed.  Rep.  873  ;  Patchin  v.  Hunter, 
(1889)  38  Fed.  Rep.  51;  Long  v.  Buford, 
(1885)  24  Fed.  Rep.  241;  Freidler  v.  Chotard, 
(1883)  19  Fed.  Rep.  229;  Northern  Pac.  Term- 
inal Co.  v.  Lowenberg,  (1883)  18  Fed.  Rep. 
339:  Corbin  v.  Boies,  (1883)  18  Fed.  Rep.  4; 
Hollister  v.  Bell,  (1882)  17  Fed.  Rep.  705; 
Clarke.  Chicago,  etc.,  R.  Co.,  (1882)  11  Fed. 
ReP-  355  1  Chambers  v.  Holland,  (1882)  11  Fed. 
Rep.  209 ;  Iowa  Homestead  Co.  v.  Des  Moines 
Nav.,  etc.,  Co.,  (1881)  8  Fed.  Rep.  102;  Chester 
v.  Chester,  (1881)  7  Fed.  Rep.  6;  Mooney  v. 
Agnew,  (1880)  4  Fed.  Rep.  8;  Sheldon  v. 
Keokuk,  etc.,  Co.,  (1880)  1  Fed.  Rep.  795; 
Carraher  v.  Brennan,  (1877)  7  Biss.  (U.  S.) 
497;  Chicago  v.  Gage,  (1875)  6  Biss.  (U.  S.) 
472;  Osgood  v.  Chicago,  etc.,  R.  Co.,  (1875)  6 
Biss.  (U.  S.)  330  ;  Arapahoe  County  v.  Kansas 
Pac.  R.  Co.,  (1877)  4  Dill.  (U.  S.)  277;  Tuedt 
v.  Carson,  (1882)  4  McCrary  (U.  S.)  426,  13 
Fed.  Rep.  353;  Goodenough  v.  Warren,  (1879) 
5  Sawy.  (U.  S.)  497. 

Iowa.  — ■  Burch  v.  Davenport,  etc.,  R.  Co., 
(1877)  46  Iowa  454. 

Louisiana.  —  Stafford  v.  Twitchell,  (1881)  33 
La.  Ann.  523. 

New  York.  —  Clark  v.  Opdyke,  (1877)  10 
Hun  (N.  Y.)  383. 

North  Carolina.  —  Bowley  v.  Richmond,  etc., 
R.  Co.,  (1892)  no  N.  Car.  317;  O'Kelly  v. 
Richmond,  etc.,  R.  Co.,  (1883)  89  N.  Car.  58. 

Texas.  —  Feibleman  v.  Edmonds,  (1887)  69 
Tex.  334;  Meyer  v.  Schilling,  (1881)  55  Tex. 
431- 

1.  When  Involving  Separate  "Suits."  —  In  re 

Stutsman  County,  88  Fed.  Rep.  337 ;  Lacka- 
wanna Coal,  etc.,  Co.  v.  Bates,  56  Fed.  Rep. 
740. 

2.  Prejudice  or  Local  Influence.  — •  25  U.  S. 
Stat,  at  L.  434,  c.  866,  §  2. 

Causes  Which  May  Be  Removed  — ■  See  supra, 
this  division  of  this  section,  b.  On  Removal 
from  State  Courts  —  In  General. 

3.  What  Causes  May  Be  Removed.  —  In  re 
Cilley,  58  Fed.  Rep.  977.     See  also  : 

United    States.  —  Upshur    County    v.  Rich, 

/  : 


(1890)  135  U.  S.  467;  Young  v.  Parker,  (1889) 
132  U.  S.  267;  American  Bible  Soc.  v.  Grove, 
(1879)  101  U.  S.  610;  Amory  v.  Amory,  (1877) 
95  U.  S.  187;  Terre  Haute  v.  Evansville,  etc., 
R.  Co.,  (1901)  106  Fed.  Rep.  545;  Bradley  v. 
Ohio  River,  etc.,  R.  Co.,  (1896)  78  Fed.  Rep. 
388,  119  N.  Car.  744;  Alley  v.  Edward  Hines 
Lumber  Co.,  (1894)  64  Fed.  Rep.  903  ;  Jackson, 
etc.,  Co.  v.  Pearson,  (1892)  60  Fed.  Rep.  113; 
Gann  v.  Northeastern  R.  Co.,  (1891)  57  Fed. 
Rep.  417;  Adelbert  College  v.  Toledo,  etc.,  R. 
Co.,  (1891)  47  Fed.  Rep.  836;  Wilder  v.  Vir- 
ginia, etc.,  Steel,  etc.,  Co.,  (1891)  46  Fed.  Rep. 
676;  Rike  v.  Floyd,  (1890)  42  Fed.  Rep.  247; 
Thouron  v.  East  Tennessee,  etc.,  R.  Co.,  (1889) 
38  Fed.  Rep.  673;  Case  v.  Douglas,  (1870)  1 
Dill.  (U.  S.)  299. 

Massachusetts.  — ■  Du  Vivier  v.  Hopkins, 
(1874)  116  Mass.  125. 

North  Carolina.  —  Lawson  v.  Richmond,  etc., 
R.  Co.,  (1893)  ii2  N.  Car.  390. 

Pennsylvania.  —  Knickerbocker  L.  Ins.  Co.  v. 
Gorbach,  (1871)  70  Pa.  St.  150. 

That  There  Must  Be  Present  the  Jurisdictional 
Amount  in  Controversy,  see  In  re  Pennsylvania 
Co.,  (1890)  137  U.  S.  4S4 ;  Tod  v.  Cleveland, 
etc.,  R.  Co.,  (C.  C.  A.  1894)  65  Fed.  Rep.  145  ; 
Detroit  v.  Detroit  City  R.  Co.,  (1893)  54  Fed. 
Rep.  1;  Roraback  v.  Pennsylvania  Co.,  (1890) 
42  Fed.  Rep.  420 ;  Carson,  etc.,  Lumber  Co.  v. 
Holtzclaw,  (1889)  39  Fed.  Rep.  579;  Malone  v . 
Richmond,  etc.,  R.  Co.,  (1888)  35  Fed.  Rep. 
625;  Bierbower  v.  Miller,  (1890)  30  Neb.  161; 
Tucker  v.  Inter  States  L.  Assoc.,  (1893)  112 
N.  Car.)  797.  But  see  Frishman  v.  Insurance 
Co.'s,  (1890)  41  Fed.  Rep.  449;  McDermott  v. 
Chicago,  etc.,  R.  Co.,  (1889)  38  Fed.  Rep.  529; 
Fales  v.  Chicago,  etc.,  R.  Co.,  (1887)  32  Fed. 
Rep.  673. 

4.  To  What  Prejudice  May  P.clatP  —  Adelbert 
College  v.  Toledo,  etc.,  R.  Co.,  (1891)  47  Fed. 
Rep.  836.  See  also  Parks  v.  Southern  R.  Co., 
(1898)  90  Fed.  Rep.  3;  Tacoma  v.  Wright, 
(1898)  84  Fed.  Rep.  836;  Herndon  v.  Southern 
R.  Co.,  (1896)  76  Fed.  Rep.  398;  Hall  v.  Chat- 
tanooga Agricultural  Works,  (1891)  48  Fed. 
Rep.  599;  Smith  v.  Crosby  Lumber  Co.,  (1891) 
46  Fed.  Rep.  819;  Neale  v.  Foster,  (1887)  31 
Fed.  Rep.  53. 

5.  Neale  v.  Foster,  (1887)  31  Fed.  Rep.  53. 

6.  Bartlett  v.  Gates,  (1902)  117  Fed.  Rep. 
362. 
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defendant  from  obtaining  justice.1  For  prejudice  or  local  influence  as  between 
defendants  there  can  be  no  removal.2 

The  Prejudice  of  Judges,  or  the  existence  of  such  local  influence  as  would  have 
a  natural  tendency  to  operate  directly  on  the  court,  may  be  assigned  as  a 
ground  for  removal;3  it  is  not  limited  to  that  which  would  operate  on  a  jury, 
but  relates  to  suits  both  at  law  and  in  equity.4 

If  Prejudice  or  Local  Influence  in  an  Adjoining  County,  to  which  the  cause  might  be 
removed  under  the  state  law,  is  not  made  to  appear,  there  is  no  right  to  remove 
on  this  ground,5  but  when  the  state  law  provides  for  the  removal  of  a  cause  to 
another  county,  not  as  a  matter  of  right,  but  within  the  discretion  of  the  state 
court,  the  removal  into  the  Circuit  Court  of  the  United  States  may  be  granted 
without  proof  of  the  existence  of  prejudice  or  local  influence  in  such  other 
counties.6 

(4)  Causes  Against  Persons  Denied  Any  Civil  Right,  etc.  —  Any  civil  suit 
or  criminal  prosecution  commenced  in  any  state  court  against  any  person  who 
is  denied  or  cannot  enforce  in  the  state  court  any  civil  rights  secured  to  him 
by  law,  or  against  any  officer  for  any  arrest  made  under  color  of  such  law, 
may  be  removed  into  the  Circuit  Court  of  the  United  States.7 

(5)  Suits  and  Prosecutions  Against  Revenue  Officers.  —  Civil  suits  or  criminal 
prosecutions  commenced  in  any  state  court  against  revenue  officers  of  the 
United  States  may  be  removed  into  the  Circuit  Court.8    The  statute  is 


1.  Huskins  v.  Cincinnati,  etc.,  R.  Co.,  (1889) 
37  Fed.  Rep.  504.  See  also  Herndon  v.  South- 
ern R.  Co.,  (1896)  76  Fed.  Rep.  398. 

2.  Hanrick  v.  Hanrick,  (1894)  !53  U.  S.  196. 

3.  Prejudice  of  Judges. —  Detroit  v.  Detroit 
City  R.  Co.,  (1893)  54  Fed.  Rep.  1.  See  also 
Montgomery  County  v.  Cochran,  (1902)  116 
Fed.  Rep.  985;  Tacoma  v.  Wright,  (1898)  84 
Fed.  Rep.  838;  Turnbull  Wagon  Co.  v.  Linthi- 
cum  Carriage  Co.,  (1897)  80  Fed.  Rep.  4;  Neale 
v.  Foster,  (1887)  31  Fed.  Rep.  53. 

4.  Detroit  v.  Detroit  City  R.  Co.,  (1893)  54 
Fed.  Rep.  1.  See  also  Duncan  v.  Gegan,  (1879) 
101  U.  S.  810;  Bonner  v.  Meikle,  (1896)  77 
Fed.  Rep.  485  ;  Adelbert  College  v.  Toledo,  etc., 
R.  Co.,  (1891)  47  Fed.  Rep.  844;  Walcott  v. 
Watson,  (1891)  46  Fed.  Rep.  529;  Duff  v.  Duff, 
(1887)  31  Fed.  Rep.  773;  In  re  Breckinridge, 
(1891)  31  Neb.  489;  Miller  v.  Finn,  (1871)  1 
Neb.  257. 

5.  Prejudice  or  Influence  in  Adjoining  County 

■ — Water  Com'rs  v.  Robbins,  (1903)  125  Fed. 
Rep.  656;  Walcott  v.  Watson,  (1891)  46  Fed. 
Rep.  S29;  Rike  v.  Floyd,  (1890)  42  Fed.  Rep. 
247;  Robinson  v.  Hardy,  (1889)  38  Fed.  Rep. 
49;  South-worth  v.  Reid,  (1888)  36  Fed.  Rep. 
4Si- 

6.  Tacoma  v.  Wright,  (1898)  84  Fed.  Rep. 
838;  Bonner  v.  Meikle,  (1896)  77  Fed.  Rep. 
485  ;  Herndon  v.  Southern  R.  Co.,  (1896)  73 
Fed.  Rep.  308 ;  Smith  v.  Crosby  Lumber  Co., 
(1891)  46  Fed.  Rep.  824. 

7.  Causes  Against  Persons  Denied  Any  Civil 
Eight,  Etc.— Rev.  Stat.  U.  S.,  §  641.  See  Ex 
p.  Virginia,  100  U.  S.  339;  Strauder  v.  West 
Virginia,  100  U.  S.  310;  California  v.  Chue 
Fan,  42  Fed.  Rep.  865  ;  Ex  p.  Wells,  3  Woods 
(U.  S.)  128;  Ex  p.  State,  71  Ala.  363;  Stom- 
mel  v.  Timbrel,  84  Iowa  336  ;  Kulp  v.  Ricketts, 
3  Grant  Cas.  (Pa.)  420;  Hodgson  v.  Millward, 
3  Grant  Cas.  (Pa.)  418. 

8.  Suits  and  Prosecutions  Against  Revenue 
Officers.  —  Rev.  Stat.  U.  S.,  §  643  ;  28  U.  S.  Stat, 
at  L.  36,  c.  25,  §  1. 


Amount  Involved  Not  Material.  —  Venable  v. 
Richards,  (1881)  105  U.  S.  637;  Wood  v.  Mat- 
thews, (1852)  2  Blatchf.  (U.  S.)  370. 

Cases  Held  Removable. —  Actions  against  col- 
lectors of  internal  revenue,  their  deputies,  and 
assistants,  Venable  v.  Richards,  (1881)  105  U. 
S.  636;  Tennessee  v.  Davis,  (1879)  100  U.  S. 
257;  McCullough  v.  Large,  (1884)  20  Fed.  Rep. 
309;  Philadelphia  v.  Collector,  (1866)  5  Wall. 
(U.  S.)  720.  See  also  Onondaga  Salt  Co.  v. 
Wilkinson,  (1870)  8  Blatchf.  (U.  S.)  30;  Field 
v.  Schell,  (i860)  4  Blatchf.  (U.  S.)  436;  Cog- 
gill  v.  Lawrence,  (1851)  2  Blatchf.  (U.  S.) 
304.  Actions  against  collectors  of  customs, 
Cleveland,  etc.,  R.  Co.  v.  McClung,  (1886)  119 
U.  S.  454;  Fischer  v.  Daudistal,  (1881)  9  Fed. 
Rep.  145;  Van  Zandt  v.  Maxwell,  (1852)  2 
Blatchf.  (U.  S.)  421;  Buttner  v.  Miller,  (1871) 
1  Woods  (U.  S.)  620.  Actions  against  mar- 
shals, deputies,  or  assistants,  for  acts  done 
while  enforcing  the  revenue  laws,  Davis  v. 
South  Carolina,  (1881)  107  U.  S.  597;  Virginia 
v.  De  Hart,  (1902)  119  Fed.  Rep.  626;  Carico 
v.  Wilmore,  (1892)  51  Fed.  Rep.  196.  An  ac- 
tion against  a  postmaster  for  refusal  to  deliver 
a  letter,  Warner  v.  Fowler,  (1859)  4  Blatchf. 
(U.  S.)  311.  A  summary  proceeding  in  eject- 
ment to  recover  possession  of  premises  used  as 
a  special  bonded  warehouse,  Gallatin  v.  Sher- 
man, (1896)  77  Fed.  Rep.  337.  A  suit  to  en- 
join the  construction  of  an  addition  to  a  post 
office  under  a  contract  for  which  appropriations 
had  been  made  by  Congress,  Ward  v.  Congress 
Constr.  Co.,  (C.  C.  A.  1900)  99  Fed.  Rep.  598. 

Cases  Held  Not  Removable. —  An  action  against 
a  marshal  for  damages  for  property  illegally 
taken  under  an  attachment  sued  out  between 
private  parties,  McKee  v.  Coffin,  (1886)  66  Tex. 
304.  An  action  against  a  commissioner  to  re- 
cover illegally  exacted  costs  as  fees,  Benchley 
v.  Gilbert,  (1871)  8  Blatchf.  (U.  S.)  147-  An 
action  against  an  assistant  treasurer  of  the 
United  States  to  recover  the  value  of  bonds  re- 
tained, Vietor  v.  Cisco,  (1862)  5  Blatchf.  (U. 
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constitutional,4  and  should  be  liberally  construed.3  All  indictments  against 
revenue  officers  for  acts  done  under  color  of  the  federal  revenue  laws  are 
removable,  and  the  statute  is  not  limited  to  attempts  by  state  legislatures  to 
nullify  a  law  of  the  United  States.3  When  the  prosecution  is  one  which  must 
be  founded  on  an  indictment,  an  indictment  must  have  been  found  before 
the  case  is  removable ;  1  a  preliminary  hearing  before  a  magistrate,  and  com- 
mitment, are  not  a  commencement  of  a  prosecution  within  the  meaning  of 
the  statute;5  but  when  the  offense  is  one  of  which  a  magistrate  has  final 
jurisdiction,  a  removal  may  be  taken  irom  his  court.6 

(6)  Suits  by  Aliens  Against  Civil  Officers. — Suits  by  aliens,  brought  in 
state  courts  against  civil  officers  of  the  United  States,  may  be  removed  into 
the  Circuit  Courts.7 

c.  Concurrent  Jurisdiction  of  Circuit  and  District  Courts  — 
(i)  Crimes  and  Offenses.  —  The  Circuit  and  District  Courts,  in  the  exercise  of 
jurisdiction  in  criminal  cases,  are  courts  of  concurrent  and  co-ordinate  powers, 
except  as  to  capital  offenses,  of  which  the  Circuit  Courts  are  given  exclusive 
original  jurisdiction.8  Those  courts  possess  no  common-law  jurisdiction  in 
criminal  cases,9  but  only  such  as  is  expressly  conferred  by  statutes  passed 
within  the  constitutional  authority  of  Congress.10 

(2)  Other  Provisions  of  Revised  Statutes.  —  In  the  sections  of  the  Revised 
Statutes  conferring  jurisdiction  on  the  Circuit  and  District  Courts  there  are 
clauses  identical  or  similar  in  terms.  These  clauses  give  those  courts  jurisdic- 
tion of  suits  at  common  law  by  the  United  States  or  any  officer  suing  under 


S.  128.  An  indictment  for  selling  liquor  in  vio- 
lation of  state  law,  Com.  v.  Casey,  (1866)  12 
Allen  (Mass.)  214.  A  suit  against  an  express 
company  for  refusing  to  accept  a  package  be- 
cause the  shipper  refused  to  pay  for  the  revenue 
stamp,  Johnson  v.  Wells,  (1899)  98  Fed. 
Rep.  3- 

1.  Constitutionality  of  Statute.  —  Davis  v. 
South  Carolina,  (1882)  107  U.  S.  597  ;  Tennessee 
v.  Davis,  (1879)  100  U.  S.  257;  Findley  v.  Sat- 
terfield,  (1877)  3  Woods  (U.  S.)  504;  State  v. 
Hoskins,  (1877)  77  N.  Car.  530. 

2.  Liberally  Construed. —  Ward  v.  Congress 
Constr.  Co.,  (C.  C.  A.  1900)  99  Fed.  Rep.  598; 
State  v.  Sullivan,  (1892)  60  Fed.  Rep.  593. 
But  see  State  v.  Sullivan,  (1892)  no  N.  Car. 
513.  As  to  the  general  rule  for  the  construc- 
tion of  remedial  statutes,  see  the  title  Stat- 
utes, vol.  26,  p.  676  et  eq. 

3.  Not  Limited  to  Nullifying  State  Laws. — 
Findley  v.  Satterfield,  3  Woods  (U.  S.)  504. 

4.  What  Is  the  Commencement  of  a  Prosecution  1 
—  Virginia  v.  Paul,  (1893)  148  U.  S.  1 14; 
Georgia  v.  O'Grady,  (1876)  3  Woods  (U.  S.) 
496. 

5.  Virginia  v.  Paul,  (1893)  148  U.  S.  119. 
But  see  North  Carolina  v.  Kirkpatrick,  (1890) 
42  Fed.  Rep.  689;  State  v.  Bolton,  (1882)  11 
Fed.  Rep.  217;  State  v.  Port,  (1882)  4  Woods 
(U.  S.)  513. 

6.  Virginia  v.  Bingham,  (1898)  88  Fed.  Rep. 
561. 

7.  Suits  by  Aliens  Against  Civil  Officers.  — 

Rev.  Stat.  U.  S.,  §  644. 

8.  Concurrent  Jurisdiction  of  Circuit  and  Dis- 
trict Courts. —  U.  S.  v.  Reese,  4  Sawy.  (U.  S.) 
629,  27  Fed.  Cas.  No.  16,138;  U.  S.  v.  Holli- 
day,  3  Wall.  (U.  S.)  407;  U.  S.  v.  Plumer,  3 
Cliff.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,056;  U. 
S.  v.  Burr,  Brun.  Col.  Cas.  (U.  S.)  493,  25  Fed. 
Cas,  No.  14,6926, 

/  , 


Offenses  under  Civil  Rights  Act. —  18  U.  S. 

Stat,  at  L.  335,  c.  114,  §  3. 

Offenses  Committed  on  the  Great  Lakes.  — 
26  U.  S.  Stat,  at  L.  424,  c.  874,  §  2. 

Alien  Contract  Labor  Law  and  Immigration  of 
Aliens.  —  26  U.  S.  Stat,  at  L.  1084,  c.  551,  §  13; 
32  U.  S.  Stat,  at  L.  1213,  c.  1012,  §  29. 

Exclusive  Jurisdiction  of  Capital  Oixenses.  — 
Rev.  Stat.  U.  S.,  §  1039,  provides:  "Every  in- 
dictment of  a  capital  offense,  presented  to  a 
District  Court,  together  with  the  recognizances 
taken  therein,  shall,  by  order  entered  on  its 
minutes,  be  remitted  to  the  next  session  of  the 
Circuit  Court  for  the  same  district ;  and,  on 
the  filing  of  such  order  and  indictment  with 
the  clerk  of  such  Circuit  Court,  that  court  shell 
proceed  thereon,  in  the  same  manner  as  if  said 
indictment  had  been  originally  found  and  pre- 
sented therein."  See  Mattox  v.  U.  S.,  156  U. 
S.  237. 

9.  No  Common-law  Jurisdiction  of  Crimes. — 

U.  S.  v.  Plumer,  3  Cliff.  (U.  S.)  28,  27  Fed. 
Cas.  No.  16,056;  U.  S.  v.  Worrall,  2  Dall.  (U. 
S.)  393  ;  U.  S.  v.  Clark,  1  Gall.  (U.  S.)  497,  25 
Fed.  Cas.  No.  14,804;  U.  S.  v.  Coolidge,  1 
Wheat.  (U.  S.)  415,  reversing  U.  S.  v.  Cool- 
idge, 1  Gall.  (U.  S.)  488,  25  Fed.  Cas.  No. 
14,857;  U.  S.  v.  Hutchinson,  4  Pa.  L.  J.  Rep. 
211,  7  Pa.  L.  J.  365,  26  Fed.  Cas.  No.  15.432. 

10.  U.  S.  v.  Hall,  98  U.  S.  343  ;  U.  S.  v.  Hud- 
son, 7  Cranch  (U.  S.)  32 ;  U.  S.  v.  Irwin,  5 
McLean  (U.  S.)  178;  U.  S.  v.  Reese,  4  Sawy. 
(U.  S.)  629,  27  Fed.  Cas.  No.  16,138;  U.  S. 
v.  Lancaster,  2  McLean  (U.  S.)  431  ;  U.  S.  v. 
Worrall,  2  Dall.  (U.  S.)  393  ;  U.  S.  v.  Coolidge, 
1  Wheat.  (U.  S.)  415;  U.  S.  v.  New  Bedford 
Bridge,  1  Woodb.  &  M.  (U.  S.)  401,  27  Fed. 
Cas.  No.  15,867;  U.  S.  v.  Shepherd,  1  Hughes 
(U.  S.)  520,  27  Fed.  Cas.  No.  16,274;  U.  S. 
v.  Barney,  5  Blatchf.  (U.  S.)  294,  24  Fed.  Cas. 
No.  14,524. 
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authority  of  law;1  for  the  condemnation  of  property  used  for  insurrectionary 
purposes;2  on  debentures;3  on  account  of  injuries  by  conspirators  in  certain 
cases ; 4  to  redress  the  deprivation  of  rights  secured  by  the  Constitution  and 
laws  of  persons  within  the  jurisdiction  of  the  United  States;5  to  recover 
offices;6  for  the  removal  of  officers  holding  contrary  to  the  Fourteenth 
Amendment ;  7  against  national  banks  ;  8  for  penalties  and  forfeitures  ;  9  and 
under  the  postal  laws.10 

(3)  Other  Subsequent  Statutes.  —  A  number  of  acts  of  Congress  passed 
subsequent  to  the  Revised  Statutes  give  concurrent  jurisdiction  to  the  Circuit 
and  District  Courts  of  suits  arising  on  the  subject-matter  of  the  respective 
statutes.  Such  jurisdiction  is  that  concurrent  with  the  Court  of  Claims  of  all 
matters  named  in  section  one  of  the  Act  of  March  3,  1887,  known  as  the 
Tucker  Act,  where  the  amount  of  the  claim  does  not  exceed  one  thousand  dol- 
lars, and  such  cases  shall  be  tried  without  a  jury  ;  11  of  suits  to  condemn  land 
within  the  district  for  the  erection  of  public  buildings  or  for  other  public  uses  ; 18 
of  all  causes,  civil  and  criminal,  arising  under  any  of  the  provisions  of  the  Act 
of  March  3,  1891,  relative  to  immigration  and  the  importation  of  aliens  under 


1.  Rev.  Stat.  U.  S.,  §  629  (3)  ;  Rev.  Stat.  U. 
S.,  §  563  (4). 

Suits  by  United  States. —  A  suit  ex  rel.  and 
for  the  benefit  of  the  relator  is  not  a  suit  by  the 
United  States.  U.  S.  v.  Sheridan,  ng  Fed. 
Rep.  236. 

Jurisdiction  of  a  Suit  under  the  Navigation 
laws  may  be  taken  under  this  provision.  U. 
S.  v.  Bongher,  6  McLean  (U.  S.)  277,  24  Fed. 
Cas.  No.  14,627. 

A  Receiver  of  a  National  Sank  is  an  officer 
who  may  sue  under  this  provision.  Gibson  v. 
Peters,  150  U.  S.  342;  Piatt  v.  Beach,  2  Ben. 
(U.  S.)  303,  19  Fed.  Cas.  No.  11,215;  Brown  v. 
Smith,  88  Fed.  Rep.  565  ;  Speckar  v.  German 
Nat.  Bank,  85  Fed.  Rep.  12;  Thompson  v.  Pool, 
70  Fed.  Rep.  725  ;  Yardley  v.  Dickson,  47  Fed. 
Rep.  835  ;  Armstrong  v.  Ettlesohn,  36  Fed. 
Rep.  209;  Price  v.  Abbott,  17  Fed.  Rep.  506; 
Frelinghuysen  v.  Baldwin,  12  Fed.  Rep.  395. 

But  an  action  against  a  receiver  is  not  within 
the  statute.  Hallam  v.  Tillinghast,  75  Fed. 
Rep.  849. 

"  By  Any  Officer  Thereof."  —  To  recover  pos- 
session of  money  lost,  found,  and  converted. 
Henry  v.  Sowles,  28  Fed.  Rep.  481. 

An  Agent  of  a  National  Bank,  who  has  been 
appointed  under  the  National  Bank  Act,  is  such 
an  officer.  McConville  v.  Gilmour,  36  Fed.  Rep. 
277. 

Indian  Agent  Not  an  Officer  Within  the  Statute. 
—  In  re  Celestine,  114  Fed.  Rep.  551. 

A  Suit  by  the  Postmaster-genera.!  on  a  post- 
master's bond  may  be  brought  under  this  stat- 
ute. Postmaster-Gen.  v.  Early,  12  Wheat.  (U. 
S.)  136;  Postmaster-Gen.  v.  Furber,  4  Mason 
(U.  S.)  333,  19  Fed.  Cas.  No.  11,308. 

2.  Condemnation  of  ^ronertv  Taken  as  Prise  — 
Rev.  Stat.  U.  S.,  §§  629  (6),  563  (9).  See 
Union  Ins.  Co.  v.  U.  S.,  6  Wall.  (U.  S.)  759. 

3.  Suits  on  Debentures — Rev.  Stat.  U.  S.,  §§ 
629  (8),  563  (10). 

4.  Suits  for  Injuries  by  Conspirators  in  Certain 
Cases.  —  Rev.  Stat.  U.  S.,  §§  629  (17),  563 
(11). 

5.  To  Redress  Deprivation  of  Constitutional  and 
Legal  Rights.  —  Rev.  Stat.  U.  S.,  §  629  (16). 

Such  suits  are  included  in  the  general  classi- 
fication of  section  1  of  the  Act  of  March  3, 


1875,  namely,  "of  all  suits  of  a  civil  nature 
*  *  *  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties."  See  Cali- 
fornia Oil,  etc.,  Co.  v.  Miller,  96  Fed.  Rep. 

22. 

Civil  Rights  Only  Referred  to.  —  Holt  v.  In- 
diana Mfg.  Co.,  176  U.  S.  68. 

Establishing  Separate  White  Schools  Supported 
by  Separate  faxes.  —  Davenport  v.  Cloverport, 
72  Fed.  Rep.  689. 

Rights  under  State  Laws  Are  Not  Protected.  — 
Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  68;  Carter 
v.  Greehow,  114  U.  S.  317;  Green  v.  Elbert,  63 
Fed.  Rep.  308.  See,  as  to  defenses  raised  under 
state  laws,  Bowman  v.  Chicago,  etc.,  R.  Co.,  115 
U.  S.  611;  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.,  105  Fed.  Rep.  536. 

6.  To  Recover  Offices.  — Rev.  Stat.  U.  S.,  §§ 
629  (13),  563  (r3)-  See  Johnson  v.  Jumel,  3 
Woods  (U.  S.)  69,  13  Fed.  Cas.  No.  7,392; 
Harrison  v.  Hadley,  2  Dill.  (U.  S.)  229,  n  Fed. 
Cas.  No.  6,137;  Kellogg  v.  Wormouth,  14  Fed. 
Cas.  No.  7,667. 

7.  For  the  Removal  of  Officers.  —  Rev.  Stat. 
U.  S.,  §§  629  (14),  563  (14)- 

The  Right  to  Institute  Such  Proceedings  is  in- 
herently in  the  government  of  the  nation. 
Nebraska  v.  Lockwood,  3  Wall.  (U.  S.)  236. 
See  also  Wallace  v.  Anderson,  5  Wheat.  (U. 
S.)  291. 

8.  Against  National   Banks. —  Rev.  Stat.  U. 

S.,  §§  629  (10),  563  (15). 

9.  For  Penalties  and  Forfeitures.  —  See  supra, 
this  section,  a.  (2)  (a)  Provisions  of  Revised 
Statutes;  and  infra,  this  title,  V.  4.  b.  Provi- 
sions of  Revised  Statutes. 

10.  Under  Postal  La  ws.  —  See  supra,  this  sec- 
tion, a.  (2)  (a)  Provisions  of  Revised  Stat- 
utes; and  infra,  this  title,  V.  4.  b.  Provisions 
of  Revised  Statutes. 

11.  Claims  under  the  Tucker  fi r  — 24  U.  S. 
Stat,  at  L.  505,  c.  359,  §  2 ;  30  U.  S.  Stat,  at 
L  495,  c.  503.  See  U.  S.  v.  Jones,  131  U.  S. 
1  ;  McElrath  v.  U.  S-,  102  U.  S.  426;  U.  S.  v. 
Saunders,  79  Fed.  Rep.  407  ;  Winston  v.  U.  S., 
63  Fed.  Rep.  690 ;  Emmons  v  U.  S.,  48  Fed. 
Rep.  43  ;  Tuthill  v.  U.  S.,  38  Fed.  Rep.  538. 

12.  Condemning  Land  for  Public  Uses,  —  25  U. 
S.  Stat,  at  L.  357,  c.  728,  §  1. 
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contract  or  agreement  to  perform  labor;1  of  condemnation  proceedings 
instituted  on  unlawful  importations  ;  8  and  of  all  causes,  civil  and  criminal, 
arising  under  any  of  the  provisions  of  an  act  regulating  the  immigration  of 
aliens.3 

(4)  Under  Bankruptcy  Act.  —  By  the  Bankruptcy  Act  of  July  1,  1898,  the 
District  Courts  are  made  courts  of  bankruptcy  with  jurisdiction  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings.4  The  Circuit  Courts  are  given 
jurisdiction  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  between  trustees  as  such  and  adverse  claimants 
concerning  the  property  acquired  or  claimed  by  the  trustees,  in  the  same  man- 
ner as  though  bankruptcy  proceedings  had  not  been  instituted  and  such  con- 
troversies had  been  between  the  bankrupts  and  such  adverse  claimants,5  if  the 
other  requisites  to  jurisdiction  exist.6 

Concurrent  Jurisdiction  is  given  to  the  Circuit  Courts  with  the  courts  of  bank- 
ruptcy, within  their  respective  territorial  limits,  of  the  offenses  enumerated  in 
the  Bankruptcy  Act.7  This  provision  has  reference  to  crimes  and  not  to  civil 
actions  founded  on  frauds,  as  on  fraudulent  transfers.8 

V.  District  Courts  —  1.  Organization  and  Authority.  —  The  United  States  is 
divided  into  judicial  districts  in  each  of  which  a  District  Court  is  held.9  There 
is  a  judge  for  each  district,10  except  in  some  states  where  one  judge  serves  as 
district  judge  for  each  of  the  districts  included  in  the  state  for  which  he  is 
appointed.11  The  judges  are  required  to  reside  in  the  districts  for  which  they 
are  appointed,  and  an  offense  against  this  provision  is  deemed  a  high 
misdemeanor.12 

In  Case  of  Disability  of  the  District  Judge,  preventing  him  from  holding  the  District 
Court,  the  business  may  be  certified  to  the  Circuit  Court,13  or  the  judge  of 
any  other  district  in  the  same  circuit  may  be  designated  by  the  circuit  judge  or 
justice  to  hold  the  court  in  place  or  in  aid  of  the  district  judge. 14  The  appoint- 
ment may  be  to  hold  the  Circuit  and  District  Courts,15  temporarily,16  and  in 
case  of  the  death  of  the  disabled  judge,  the  appointed  judge  holds  court  with- 
out further  appointment  as  judge  de  facto  if  not  de Jure.17 

When  the  Office  of  District  Judge  Is  Vacant  the  judge  rf  the  other  or  either  of  the 
other  districts  may  hold  the  District  Court,  or  the  Circuit  Court  in  case  of 
the  sickness  or  absence  of  the  other  judges  thereof,  in  the  district  where  the 
vacancy  occurs.18 

When  the  District  Judge  Is  Interested  in  a  Suit  pending  before  him,  or  has  been  of 

1.  Violations  of  Alien  Contract  Labor  Law. —        12.  Rev.  Stat.  U.  S.,  §§  551,  552. 

26  U.  S.  Stat,  at  L.  1084,  c.  551,  §  13.  13.  Disability  of  District  Judge.  —  Rev.  Stat. 

2.  Of  Seizures  on  Unlawful  Importations.  —  U.  S.,  §  587.  See  Ex  p.  U.  S.,  24  Fed.  Cas. 
30  U.  S.  Stat,  at  L.  151,  c.  11,  §  18.  No.  14,411,  that  in  case  of  death  the  disability 

3.  Offenses  Relating  to  Immigration  of  Aliens.  ceases  and  a  vacancy  ensues. 

—  32  U.  S.  Stat,  at  L.  1213,  c.  1012,  §  29.  14.  Rev.  Stat.  U.  S.,  §§  591,  596.    See  The 

4.  Bankruptcy  Act. — 30  U.  S.  Stat,  at  L.  Alaska,  35  Fed.  Rep.  555,  as  to  the  conclusive 
545.  c.  541,  §  2.      See  title  Insolvency  and      presumption  of  appointment. 

Bankruptcy,  vol.  16,  p.  645.  After  Returning  to  His  Own  District  a  judge 

3.  30  U.  S.  Stat,  at  L.  552,  c.  541,  §  23  (a).  may  entertain  a  motion  for  a  new  trial  in  a  case 

6.  Goodier  v.  Barnes,  94  Fed.  Rep.  798 ;  J.  heard  in  the  other  district.  Cheesman  v.  Hart, 
B.  McFarlan  Carriage  Co.  v.  Solanas,  106  Fed.  42  Fed.  Rep.  98. 

Rep.  145;  In  re  Russell,  101  Fed.  Rep.  248;  15.  May  Hold  Circuit  and  District  Courts. — 

Chattanooga  Nat.  Bank  v.  Rome  Iron  Co.,  99  National  Home  for  Soldiers  v.  Butler,  33  Fed. 

Fed.  Rep.  82;  In  re  Baudouine,  101  Fed.  Rep.  Rep.  374.    See  also  In  re  Nichols,  18  Fed.  Cas. 

574;    Truda  v.    Osgood,    51    Atl.   Rep.    633;  No.  12,256,  as  to  the  right  to  hold  the  Circuit 

Weeks  v.  Fowler,  51  Atl.  Rep.  624.  Court  for  the  district  to  which  he  is  designated. 

7.  Concurrent    Jurisd;ction. —  30  U.  S.  Stat.  16.  McDowell  v.  U.  S.,  159  U.  S.  596. 

at  L.  552,  c.  541  §  23  O).  17.  On  Death  of  Judge.  — Ball  v.  U.  S.,  140  U. 

8.  Goodier  v.  Barnes,  94  Fed.  Rep.  798.  S.  118. 

9.  Judicial   Districts.  —  Rev.  Stat.  U.  S.,  §§  18.  Office  Vacant.  —  Rev.  Stat.  U.  S.,  §  603. 
530-550.  It  is  only  in  the  event  of  a  vacancy,  and  not 

10.  Judges.  —  Rev.  Stat.  U.  S.,  §  551.  in  the  absence  of  the  judge,  that  the  statute 

11.  Alabama,  Georgia,  Mississippi,  South  Caro-  takes  effect.  American  L.  &  T.  Co.  v.  East, 
lina,  and  Tennessee.    Rev.  Stat.  U.  S.,  §  552.  etc.,  R.  Co.,  40  Fed.  Rep.  182. 
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counsel,  or  is  related  to  either  party,  it  is  his  duty,  on  the  application  of  either 
party,  to  certify  the  cause  to  the  Circuit  Court.1  He  is  not  disqualified  as 
having  been  l,of  counsel"  if  the  cause  is  not  identical.8  He  may  act  with 
regard  to  formal  or  preliminary  orders  not  going  to  the  merits  of  the  case.3 

2.  Officers.  —  The  matter  pertaining  to  the  officers  of  the  court,  their  appoint- 
ment, duties,  and  compensation,  has  been  treated  in  a  previous  part  of  this 
article.4 

3.  Seats  and  Sessions.  —  The  regular  terms  of  the  District  Courts,  and  tlv* 
times  and  places  for  holding  them  in  the  several  districts,  are  set  forth  in  detail 
in  the  Revised  Statutes  5  and  in  numerous  supplementary  Acts  of  Congress.6 
As  courts  of  admiralty,  and  as  courts  of  equity,  so  far  as  equity  jurisdiction 
has  been  conferred,  they  are  deemed  always  open  for  the  purpose  of  filing 
pleadings,  issuing  process,  and  interlocutory  proceedings.7  They  hold  monthly 
adjournments  for  the  trial  of  criminal  causes,8  and  special  terms  when  ordered 
by  the  judge,9  and  if  the  judge  is  unable  to  attend  at  the  commencement  of 
any  regular,  adjourned,  or  special  term,  the  court  may  be  adjourned  by  the 
marshal,  by  virtue  of  a  written  order  directed  to  him  by  the  judge,  to  the  next 
regular  term,  or  to  any  earlier  day,  as  the  order  may  direct.10 

4.  Jurisdiction  —  a.  In  General.  —  The  jurisdiction  of  a  District  Courtis 
coextensive  with  the  district,  and  no  mere  multiplication  of  places  at  which 
courts  are  to  be  held  or  mere  creation  of  divisions  disturbs  the  general  juris- 
diction over  the  district.11  When  a  District  Court  has  jurisdiction  of  an  offense 
committed  before  the  passage  of  an  act  creating  a  territorial  government  over 
the  country  in  which  the  act  was  committed,  the  jurisdiction  continues  in  the 
District  Court,  though  the  indictment  was  not  returned  until  after  the  passage 
of  the  act.12 

b.  Provisions  of  Revised  Statutes.  —  The  Revised  Statutes  of  the 
United  States  provide  13  that  the  District  Courts  shall  have  jurisdiction  as  fol- 
lows :  Second.  Of  all  cases  arising  under  any  act  for  the  punishment  of  piracy, 
when  no  Circuit  Court  is  held  in  the  district  of  such  court.     Third.  Of  all  suits 


1.  Judge  Interested  in  Controversy.  —  Rev. 

Stat.  U.  S.,  §  6oi. 

The  Fact  that  the  Judge  Is  a  Taxpayer  does 
not  disqualify  him  from  hearing  a  suit  on 
county  bonds.  Wade  v.  Travis  County,  72  Fed. 
Rep.  985. 

When  a  State  Law  forbids  a  judge  related  to 
the  parties  to  act  even  on  consent  of  the  parties, 
he  should  not  sit  on  the  case.  See  Rev.  Stat. 
U.  S.,  §  914;  In  re  Eatonton  Electric  Co.,  120 
Ped.  Rep.  10 10. 

2.  Case  Not  Identical.  —  The  Richmond,  9 
Fed.  Rep.  863. 

3.  May  Make  Formal  Orders.  —  Coltrane  v. 
Templeton,  106  Fed.  Rep.  370. 

4.  See  supra,  this  title,  I.  2.  Officers. 

5.  Seats  and  Sessions.  —  Rev.  Stat.  U.  S.,  §§ 
572-586.  See  Butler  v.  U.  S.,  87  Fed.  Rep. 
655;  Pitman  v.  U.  S.,  45  Fed.  Rep.  159;  U.  S. 
v.  Wan  Lee,  44  Fed.  Rep.  707. 

6.  The  Statutory  Provisions  Referred  to  in  this 
division  are  those  which  are  general ;  there  are 
numerous  statutory  provisions  regulating  the 
terms  and  sessions,  and  special  terms  and  ad- 
journments, of  particular  District  Courts,  for 
which  reference  must  be  made  to  the  statutes. 

7.  Always  Open  as  Courts  of  Admiralty  ".ud 
Equity.— Rev.  Stat.  U.  S.,  §  574.  See  Mc- 
Dowell v.  U.  S.,  159  U.  S.  596;  Butler  v.  U.  S., 
87  Fed.  Rep.  655  ;  McGlashan  v.  U.  S.,  71  Fed. 
Rep.  434 ;  Central  Trust  Co.  v.  Sheffield,  etc., 
Coal,  etc.,  Co.,  60  Fed.  Rep.  15. 


8.  Monthly  Adjournments.  —  Rev.  Stat.  U.  S., 

§  578. 

9.  Special  Terms.  — Rev.  Stat.  U.  S.,  §  581. 
See  U.  S.  v.  The  Schooner  Little  Charles,  1 
Brock.  (U.  S.)  380,  26  Fed.  Cas.  No.  15,613; 
Butler  v.  U.  S.,  87  Fed.  Rep.  655  ;  U.  S.  v.  Kes- 
sel,  63  Fed  Rep.  433. 

There  are  similar  provisions  for  particular 
districts,  for  which  reference  is  made  to  the 
statutes. 

10.  Judge  Unable  to  Attend.  —  Rev.  Stat.  U. 
S.,  §  583.  See  U.  S.  v.  Pitman,  147  U.  S.  669; 
affirming  Pitman  v.  U.  S.,  45  Fed.  Rep.  159; 
National  Home  for  Soldiers  v.  Butler,  33  Fed. 
Rep.  374. 

11.  Jurisdiction  in  General.  —  Rosecrans  v.  U. 
S.,  165  U.  S.  257,  in  which  the  court,  referring 
to  a  special  statute  relating  to  the  district  of 
Montana,  said  :  "  We  cannot  assume  that  be- 
cause Congress  in  creating  some  divisions  dis- 
tributed jurisdiction  it  meant,  in  creating  other 
divisions,  to  also  so  distribute  it,  and  when  we 
find  that  in  some  cases  of  division  it  distributed 
the  jurisdiction  and  in  other  cases  not,  we  are 
not  justified  in  assuming  that  in  this  case  it  in- 
tended a  distribution  which  it  did  not  in  terms 
make  simply  because  of  the  use  of  language 
which  somewhat  implies  that  a  distribution  had 
already  been  made."  See  also  U.  S.  v.  Kessel, 
63  Fed.  Rep.  434. 

12.  Caha  v.  U.  S.,  152  U.  S.  an. 

13.  Provisions  of  Revised  Statutes.  —  Rev.  Stat, 
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for  penalties  and  forfeitures  incurred  under  any  law  of  the  United  States.1 
Fifth.  Of  all  suits  in  equity  to  enforce  the  lien  of  the  United  States  upon  any 
real  estate  for  any  internal  revenue  tax,  or  to  subject  to  the  payment  cf  any 
such  tax  any  real  estate  owned  by  the  delinquent,  or  in  which  he  has  any  right, 
title,  or  interest.8  Sixth.  Of  all  suits  for  the  recovery  of  any  forfeiture  or 
damages  under  section  thirty-four  hundred  and  ninety,  title  "  Debts  Due  by 
or  to  the  United  States;  "  and  such  suits  may  be  tried  and  determined  by  any 
District  Court  within  whose  jurisdictional  limits  the  defendant  may  be  found. 
Seventh.  Of  all  causes  of  action  arising  under  the  postal  laws  of  the  United 
States.  Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction; 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it ;  and  of  all  seizures  on  land  and  on  waters 
not  within  admiralty  and  maritime  jurisdiction.  And  such  jurisdiction  shall  be 
exclusive,  except  in  the  particular  cases  where  jurisdiction  of  such  causes  and 
seizures  is  given  to  the  Circuit  Courts.  And  they  have  original  and  exclusive 
cognizance  of  all  prizes  brought  into  the  United  States,  except  as  provided  in 
paragraph  six  of  section  six  hundred  and  twenty-nine.3  Sixteenth.  Of  all  suits 
brought  by  any  alien,  for  a  tort  "  only  "  in  violation  of  the  law  of  nations,  or  of  a 
treaty  of  the  United  States.4  Seventeenth.  Of  all  suits  against  consuls  or  vice- 
consuls,  except  for  offenses  above  the  description  aforesaid.5 

Other  Sections  give  the  District  Courts  jurisdiction  of  seizures  for  forfeiture  of 
any  vessel  or  cargo  during  insurrection,6  and  of  cases  transferred  from  territorial 
courts.7 

c.  Subsequent  Statutes.  —  A  number  of  Acts  of  Congress,  passed  subse- 
quent to  the  Revised  Statutes,  give  jurisdiction  to  the  District  Courts  of  suits 
arising  on  the  subject-matter  of  the  respective  statutes.    Such  jurisdiction  is 


U.  S.,  §  563,  as  set  forth  in  the  subdivisions 
following  in  the  text.     See  also  §  564. 

1.  Penalties  and  Forfeitures.- — This  statute 
gives  general  jurisdiction  of  penalties  and  for- 
feitures to  the  District  Courts,  and  when  a  stat- 
ute imposes  a  penalty  of  forfeiture,  jurisdiction 
would  vest  in  the  District  Court  unless  it  is  in 
express  terms  placed  elsewhere.  Lees  v.  U. 
S.,  150  U.  S.  476.  See  also  Rosenberg  v.  Union 
Iron  Works,  109  Fed.  Rep.  844;  U.  S.  v.  Whit- 
comb  Metallic  Bedstead  Co.,  45  Fed.  Rep.  89. 

Such  Penalties  as  May  Be  Recovered  in  Ci  il 
Actions,  not  crimes  and  offenses,  are  included 
in  this  provision.  U.  S.  v.  Mann,  1  Gall.  (U. 
S.)  177,  26  Fed.  Cas.  No.  15,718. 

Suits  for  Penalties  under  Alien  Contract  Labor 
Law. -- Lees  v.  U.  S.,  150  U.  S.  476;  Rosen- 
berg v.  Union  Iron  Works,  109  Fed.  Rep.  844; 
U.  S.  v.  Whitcomb  Metallic  Bedstead  Co.,  45 
Fed.  Rep.  89,  overruling  U.  S.  v.  Banister,  70 
Fed.  Rep.  44. 

Penalties,  etc.,  under  Customs  Laws.  —  Helwig 
v.  U.  S.,  188  U.  S.  605;  U.  S.  v.  Mooney,  11 
Fed.  Rep.  476,  affirmed  116  U.  S.  106. 

Penalties,  etc.,  under  Laws  Regulating  Vessels. 
—  Ketland  v.  The  Cassius,  2  Dall.  (U.  S.)  265, 
14  Fed.  Cas.  No.  7,743;  The  Idaho,  29  Fed. 
Rep.  187. 

Illegal  Interest  Exacted  by  National  Bank.  — 
Charlotte  First  Nat.  Bank  v.  Morgan,  132  U. 
S.  141. 

Forfeiture  of  a  Bail  Bond.  —  Insley  v.  U.  S., 
150  U.  S.  512. 

The  Act  of  March  3,  1875,  18  U.  S.  Stat.  L. 
470,  c.  137,  §  1,  as  amended  by  the  Acts  of 
March  3,  1887,  and  August  13,  1888,  providing 
that  the  Circuit  Courts  of  the  United  States 
shall  have  original  cognizance  of  all  suits  /of  a 
2g  C.  of  L. — 19 


civil  nature  at  common  law  or  in  equity  arising 
under  the  Constitution  or  laws  of  the  United 
States,  or  in  which  the  United  States  are  plain- 
tiffs or  petitioners,  did  not  repeal  or  modify 
this  provision.  Helwig  v.  U.  S.,  188  U.  S.  60s; 
U.  S.  v.  Mooney,  11  Fed.  Rep.  476,  affirmed  116 
U.  S.  106. 

2.  Suits  to  Enforce  Internal  Revenue  Taxes.  — 
See  U.  S.  v.  Snyder,  149  U.  S.  210;  U.  S.  v. 
Mackoy,  2  Dill.  (U.  S.)  299.  . 

3.  Causes  of  Admiralty  and  Maritime  Jurisdiction. 

—  See  the  title  Admiralty  Jurisdiction,  vol. 
1,  P.  645. 

4.  Suits  by  Aliens  for  Torts*  —  See  Moxon  v. 
The  Brigantine  Fanny,  2  Pet.  Adm.  309,  17  Fed. 
Cas.  No.  9,895  ;  Bolchos  v.  Three  Negro  Slaves, 
Bee  Adm.  74,  3  Fed.  Cas.  No.  1,607. 

5.  Suits  Against  Consuls  —  See  Froment  v. 
Duclos,  30  Fed.  Rep.  385  ;  Milward  v.  McSaul, 
17  Fed.  Cas.  No.  9,624. 

To  Foreclose  Mortgage.  —  Pooley  v.  Luco,  76 
Fed.  Rep.  146. 

A  Consul-General,  acting  temporarily  as  min- 
ister, is  within  the  statute.  In  re  Baiz,  135  U. 
S.  418. 

The  repeal  of  the  exclusive  jurisdiction  of 
the  federal  courts  as  respects  consuls,  by  the 
act  repealing  clause  eight  of  section  711,  Rev. 
Stat.  U.  S.,  does  not  diminish  the  jurisdiction 
of  the  United  States  District  Courts  in  actions 
affecting  consuls  as  it  existed  before.  Froment 
v.  Duclos,  30  Fed.  Rep.  385.  See  Bors  v.  Pres- 
ton, in  U.  S.  252;  In  re  Iasigi,  79  Fed.  Rep. 
75i- 

6.  Certain  Seizures  on  Account  of  Insurrection. 

—  Rev.  Stat.  U.  S.,  §  564. 

7.  Cases  Transferred  from  Territorial  Courts.  — 
Rev.  Stat.  U.  S.,  §  569- 
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that  of  crimes  committed  by  Indians  against  Indian  officers;1  of  suits  for 
penalties  for  violations  of  the  act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads,  compelling  common  carriers  to  equip  their  cars  with 
automatic  couplers  and  continuous  brakes  and  their  locomotives  with  driving- 
wheel  brakes  ;2  of  offenses  under  an  act  passed  to  prevent  forest  fires  on  the 
public  domain ;  3  of  penalties  against  vessels  for  being  navigated  without  com- 
plying with  the  provisions  of  an  act  adopting  regulations  for  preventing 
collisions.4 

Suit  by  Assignee  of  Chose  in  Action.  —  But  the  court  cannot  take  cognizance  of 
any  suit,  except  upon  foreign  bills  of  exchange,  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee,  or  any 
subsequent  holder,  if  such  instrument  be  payable  to  bearer  and  be  not  made 
by  a  corporation,  unless  such  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  or  transfer  had  been  made.5 

d.  Concurrent  Jurisdiction  of  Circuit  and  District  Courts.  — 
The  subject  of  concurrent  jurisdiction  of  Circuit  and  District  Courts  has  been 
treated  in  another  part  of  this  title.6 

VI.  Court  of  Claims  —  1.  History  and  Purpose.  —  The  Court  of  Claims  was 
established  in  1855  "  for  the  triple  purpose  of  relieving  Congress,  and  of  pro- 
tecting the  government  by  regular  investigation,  and  of  benefiting  the  claim- 
ants by  affording  them  a  certain  mode  of  examining  and  adjudicating  upon 
their  claims."  7  Until  the  organization  of  the  court  the  only  recourse  was  in 
an  appeal  to  Congress.8  As  at  first  organized,  the  court  had  very  limited 
jurisdiction,  and  was  merely  an  auditing  board,  authorized  to  pass  on  claims 
submitted  to  it,  and  report  to  the  secretary  of  the  treasury,9  and  parties  might 
petition  the  court  and  have  their  claims  examined  and  reported  to  Congress 
for  its  action  thereon.10  From  time  to  time  its  authority  and  jurisdiction 
have  been  enlarged,  and  it  now  possesses  full  judicial  powers  in  many  classes 
of  cases,  as  will  be  seen  by  reference  to  the  division  below  on  jurisdiction. 

2.  Organization  and  Authority.  —  The  court  consists  of  a  chief  justice  and 
four  judges,  appointed  by  the  President  by  and  with  the  advice  of  the  Senate.11 
Any  three  judges  constitute  a  quorum,  but  the  concurrence  of  three  is  neces- 
sary to  the  decision  of  any  case.12  It  has  power  to  establish  rules  for  its 
government  and  for  the  regulation  of  practice  therein,  and  may  punish  for 
contempt  in  the  manner  prescribed  by  the  common  law,  may  appoint  com- 
missioners,13 and  may  exercise  such  powers  as  are  necessary  to  carry  into  effect 
the  powers  granted  to  it  by  law.  The  court  may  appoint  commissioners  and 
issue  commissions  for  the  taking  of  testimony,  whether  at  the  instance  of  the 
claimant  or  of  the  United  States.14  It  has  power  to  call  on  any  of  the  depart- 
ments for  information  or  papers  it  may  deem  necessary,15  but  the  head  of  the 


1.  Crimes  Against  Indian  Officers.  —  24  U.  S. 
Stat,  at  L.  449,  c.  320;  25  U.  S.  Stat,  at  L.  178, 
c.  382.    See  Wright  v.  U.  S.,  158  U.  S.  239. 

2.  Failure  of  Common  Carrier  to  Use  Safety 
Appliances.  —  27  U.  S.  Stat,  at  L.  531,  c.  196, 
§  6 ;  29  U.  S.  Stat,  at  L.  85,  c.  87. 

3.  For  Prevention  of  Forest  Fires.  —  29  U.  S. 
Stat,  at  L.  594,  c.  313. 

4.  Failing  to  Observe  Rules  of  Navigation.  — 
30  U.  S.  Stat,  at  L  96,  c.  4,  §  4. 

5.  See  supra,  this  title,  IV.  4.  a.  (1)  (;')  Suits 
by  Assignees. 

8.  Concurrent  Jurisdiction  of  Circuit  and  Dis- 
trict Courts.  —  See  supra,  this  title,  IV.  4.  c. 
Concurrent  Jurisdiction  of  Circuit  and  District 
Courts. 

".  History  and  Furpose.  —  U.  S.  v.  Klein,  13 
Wall.  (U.  S.)  128,  affirming.  Klein  v.  TJ,  S.,  7 
Ct,  CI.  240, 


8.  Schillinger  v.  U.  S.,  155  U.  S.  166;  U.  S. 
v.  Lee,  106  U.  S.  196. 

9.  Langford  v.  U.  S.,  101  U.  S.  344. 

10.  Collie  v.  U.  S.,  12  Ct.  CI.  678;  Mourse  v. 
U.  S.,  2  Ct.  CI.  214. 

11.  Number  of  Judges  andfAppointment. —  Rev. 
Stat.  U.  S.,  §  1049. 

12.  Quorum. —  18  U.  S.  Stat,  at  L.  252,  c.  468. 

13.  Powers. —  Rev.  Stat.  U.  S.,  §  1070. 
Commissioners  may  be  appointed  to  report  on 

complicated  accounts  and  facts,  but  the  court 
must  adjudicate.  Intermingled  Cotton  Cases, 
92  U.  S.  651.    See  also  Lawrence's  Case,  6  Ct. 

ci.  79. 

14.  Commissions  to  Take  Testimony.  -  Rev. 

Stat.  U.  S.,  §  1075. 

15.  Call  on  Departments  for  Information.  —  In 
re  Calls  for  Evidence,  (1898)  33  Ct.  CI.  354! 
Eltingr  v.  V.  S.,.  (1892)  27  Ct.  CI.  158;  Wool- 
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department  may  refuse  to  comply,  when,  in  his  opinion,  such  complianc 
would  be  injurious  to  the  public  interest; 1  and  it  has  the  use  of  all  recorde 


ice 

rded 

and  printed  reports  made  by  the  committees  of  each  house  of  Congress.3 
The  judges  may  administer  oaths  and  affirmations,  take  acknowledgment  of 
instruments  in  writing,  and  give  certificates  of  the  same.3 

3.  Officers  —  Clerks.  —  The  court  shall  appoint  a  clerk,  and  an  assistant 
clerk  if  deemed  necessary.4  They  may  be  removed  by  the  court  for  miscon- 
duct or  incapacity.5  The  chief  clerk  must  give  a  bond,  approved  by  the 
secretary  of  the  treasury,6  and  both  shall  take  an  oath  for  the  faithful  dis- 
charge of  their  duties.7  When  he  has  given  bond,  the  clerk  has  authority  to 
disburse,  under  the  direction  of  the  court,  the  contingent  fund  which  may 
from  time  to  time  be  appropriated  for  its  use.8  He  must,  on  the  first  day  of 
every  December  session  of  Congress,  transmit  to  Congress  a  statement  of  all 
the  judgments  rendered  by  the  court  during  the  previous  year,9  and  at  the 
end  of  every  term  transmit  a  copy  of  its  decisions  to  the  heads  of  depart- 
ments, and  the  accounting  and  other  officers.10  The  clerks  may  administer 
oaths  and  affirmations,  take  acknowledgments  of  instruments  in  writing,  and 
give  certificates  of  the  same.11 

A  Bailiff  is  appointed  by  the  court,  who  holds  his  office  for  a  term  of  four 
years  unless  sooner  removed.12 

A  Messenger  is  appointed  by  the  court.13 

4.  Seat  and  Sessions.  —  The  court  holds  one  annual  session,  at  the  city  of 
Washington,  beginning  on  the  first  Monday  in  December,  and  continuing  as 
long  as  may  be  necessary  for  the  prompt  disposition  of  the  business  of 
the  court.14 

5.  Jurisdiction — a.  In  General. — The  jurisdiction  of  the  Court  of  Claims 
extends  throughout  the  United  States.  The  court  issues  writs  to  every  por- 
tion of  the  United  States,  and  is  especially  authorized  to  enforce  them.15  The 
court  can  act  only  on  vested  rights, 16and,  generally,  only  on  money  demands. 17 
It  cannot  take  jurisdiction  by  consent  of  the  parties  where  it  is  without  juiis- 
diction  of  the  subject-matter,18  of  suits  for  nominal  damages,19  for  equitable 
claims  or  relief,20  nor  for  claims  sounding  in  tort.21  In  all  questions  relating 
to  the  validity  of  contracts,  the  title  to  property,  the  distribution  of  estates, 

verton  v.  U.  S.,  (1891)  26  Ct.  CI.  215;  (1893)  to  a  department.    Clyde  v.  U.  S.,  13  Wall.  (U. 

20  Op.  Atty.-Gen.  677.  S.)  38. 

1.  Leonard  v.  U.  S.,  (1883)  18  Ct.  CI.  382;  16.  On  Vested  Rights.  —  Daily  v.  U.  S.,  17  Ct. 
(1871)  13  Op.  Atty.-Gen.  539.  CI.  144. 

2.  Use  of  Reports  of  Congressional  Committees. —  17.  Money  Demands  Only.  —  U.  S.  v.  Drew,  131 
Rev.  Stat.  U.  S.,  §  1076.  U.  S.  21  ;  U.  S.  v.  Jones,  131  U.  S.  1,  reversing 

3.  May  Administer  Oaths.  —  Rev.  Stat.  U.  S.,  Jones  v.  U.  S.,  35  Fed.  Rep.  561,  and  overruling 
§  1071.  Southern  Pac.  R.  Co.  v.  U.  S.,  38  Fed.  Rep.  55, 

4.  Clerks.  —  Rev.  Stat.  U.  S.,  §§  1053,  1054.  and  Montgomery  v.  U.  S.,  36  Fed.  Rep.  4. 

5.  Rev.  Stat.  U.  S.,  §  1053.  But  the  Act  of  March  3,  1883,  infra,  is  not 

6.  Rev.  Stat.  U.  S.,  §  1055.  limited  to  money  claims.    Taylor  v.  U.  S.,  25 

7.  Rev.  Stat.  U.  S.,  §  1053.  Ct.  CI.  75. 

8.  Rev.  Stat.  U.  S.,  §  1056.  18.  Jurisdiction  by  Consent.  —  Berger  v.  U.  S., 

9.  Rev.  Stat.  U.  S.,  §  1057.    See  Irwin  v.  U.  36  Ct.  CI.  248. 

S.,  (1888)  23  Ct.  CI.  155-  19.  For  Nominal  Damages.  —  Grant  v.  U.  S., 

10.  Rev.  Stat.  U.  S.,  §  1057.    See  Meigs  v.U.  7  Wall.  (U.  S.)  331. 

S.,  (1885)  20  Ct.  CI.  185.  20.  Equitable  Claims  or  Relief.  —  U.    S.  v. 

11.  Rev.  Stat.  U.  S.,  §  1071.  Drew,  131  U.  S.  21;  U.  S.  v.  Jones,  131  U.  S. 

12.  Bailiff.— Rev.  Stat.  U.  S.,  §§  1053,  1054.  1;  Bonner  v.  U.  S.,  9  Wall.  (U.  S.)  156,  Boehn 

13.  Messenger.  —  Rev.  Stat.  U.  S.,  §§   1053,  v.  U.  S.,  20  Ct.  CI.  145. 

,0S4-  Unless  Specially  Conferred,  as   in    section  1 

14.  Seat  and  Sessions.  —  Rev.  Stat.  U.  S.,  §  of  the  Act  of  March  3,  1887. 

I052-  21.  Claims  Sounding  in  Tort.  —  Russel  v.  U. 

15.  Jurisdiction  in  General.  —  U.  S.  v.  Borcher-  S.,  182  U.  S.  516;  Belknap  v.  Schild,  161  U.  S. 
hng,  185  U.  S.  234,  affirming  Borcherling  v.  U.  10;  U.  S.  v.  Berdan  Fire-Arms  Mfg.  Co.,  156 
S.,  35  Ct.  CI.  342.  See  Jones's  Case,  1  Ct.  CI.  U.  S.  552;  Schillinger  v.  U.  S.,  155  U.  S.  X63, 
398.  distinguishing  U.  S.  v.  Palmer,  128  U.  S.  262; 

It  Cannot  Be  Restricted  by  a  rule  of  the  court  German  Bank  v.  U.  S.,  149  U.  S.  593;  U.  5.  v. 

requiring  a  claimant  first  to  present  the  ^laim  Jones,  131  U.  S.  1 ;  Langford  v.  U.  S.,  101  TJ. 
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and  the  proper  party  to  prosecute  a  case,  the  Court  of  Claims  is,  to  all  intents 
and  purposes,  sitting  in  the  state  where  the  cause  of  action  arose  or  where 
the  claim  accrued.1 

b.  Provisions  of  Revised  Statutes — (i)  Claims  Founded  on  Statutes 
or  Contracts,  or  Referred  by  Congress.  —  The  Court  of  Claims  has  jurisdiction 
of  all  claims  *  founded  on  any  law  of  Congress,3  or  on  any  regulation  of  an 
executive  department,4  or  on  any  contract,  express  or  implied,  with  the 
United  States  government,5  and  of  all  claims  which  may  be  referred  to  the 

S.  341;  U.  S.  v.  Smoot,  15  Wall.  (U.  S.)  36; 
Margan  v.  U.  S.,  14  Wall.  (U.  S.)  534;  Gibbons 
v.  U.  S.,  8  Wall.  (U.  S.)  275  ;  Bigby  v.  U.  S., 
103  Fed.  Rep.  597;  .Holmes  v.  U.  S.,  78  Fed. 
Rep.  514;  Mills  v.  U.  S.(  46  Fed.  Rep.  738; 
Bowe  v.  U.  S-,  42  Fed.  Rep.  782;  Carpenter  v. 
U.  S.,  42  Fed.  Rep.  264,  45  Fed.  Rep.  341  ;  Ber- 
ger  v.  U.  S.,  36  Ct.  CI.  246  ;  Ingram  v.  U.  S., 
32  Ct.  CI.  147;  Johnson  v.  U.  S.,  31  Ct.  CI.  262; 
Hayward  v.  U.  S.,  30  Ct.  CI.  219;  McArthur  v. 
U.  S.,  29  Ct.  CI.  194;  Gibson  v.  U.  S.,  29  Ct. 
CI.  18;  Lanman  v.  U.  S.,  27  Ct.  CI.  260;  Wal- 
ton v.  U.  S.,  24  Ct.  CI.  372 ;  Dyke's  Case,  16  Ct. 
CI.  289 ;  Pitcher's  Case,  1  Ct.  CI.  7. 

Unless  Specially  Conferred,  as  in  section  1  of 
the  Act  of  March  3,  1887.  See  Dooley  v.  U. 
S.,  182  U.  S.  228. 

1.  Local  Laws  Administered.  —  Borcherling  v. 
U.  S.,  35  Ct.  CI.  312,  affirmed  U.  S.  v.  Borcher- 
ling, 185  U.  S.  223. 

2.  Claims  Founded  on  Statutes  or  Contracts,  or 
Referred  by  Congress.  —  Rev.  Stat.  U.  S.,  §  1059 
(1). 

3.  When  Specific  Jurisdiction  Has  Been  Other- 
wise Provided,  the  Court  of  Claims  has  not  ju- 
risdiction. Nichols  v.  U.  S.,  7  Wall.  (U.  S.) 
122.    See  also  Foster  v.  U.  S.,  32  Ct.  CI.  184. 

Of  claims  arising  under  the  revenue  laws,  de- 
pending on  the  construction  of  statutes  or  con- 
tracts, for  the  recovery  or  payment  of  which 
Congress  has  required  no  notice,  demand,  pro- 
test, or  submission  to  the  judgment  of  any  ex- 
ecutive officer  or  special  tribunal,  the  Court  of 
Claims  has  jurisdiction.  Boughton  v.  U.  S.,  12 
Ct.  CI.  334.  See  also  U.  S.  v.  American  To- 
bacco Co.,  166  U.  S.  468;  Dooley  v.  U.  S.,  182 
U.  S.  225  ;  U.  S.  v.  Kaufman,  96  U.  S.  567 ; 
Seat  v.  U.  S.,  18  Ct.  CI.  458. 

Pension  Claims.  —  Daily  v.  U.  S.,  17  Ct.  CI. 
144.  But  see  U.  S.  v.  Mayes,  12  Wall.  (U.  S.) 
177.  See  also  infra,  this  section,  c.  (3)  (&) 
Subsequent  Statutes  —  Act  of  1887 —  Claims 
Founded  on  Constitution,  Statutes,  Contracts, 
or  Damages. 

Claims  for  Forfeitures  under  Customs  Laws.  — 
Kellogg  v.  U.  S.,  15  Ct.  CI.  372. 

Where  a  Claim  Has  Been  Allowed  by  an  Officer 
Given  Jurisdiction  to  pass  on  it,  and  payment 
has  been  refused,  the  court  has  jurisdiction. 
Stotesbury  v.  U.  S.,  146  U.  S.  196,  affirming 
23  Ct.  CI.  285  ;  U.  S.  v.  Bank,  104  U.  S.  728, 
affirming  16  Ct.  CI.  335  ;  U.  S.  v.  Kaufman,  96 
U.  S.  567,  affirming  11  Ct.  CI.  659;  Sybrandt  v. 
11.  S.,  19  Ct.  CI.  461  ;  Nixon  v.  U.  S.,  18  Ct.  CI. 


Merely  Referring  to  Accounting  Officers  does 
not  make  the  decision  of  the  official  final,  but 
the  court  has  jurisdiction.  Crispin's  Case,  16 
Ct.  CI.  559 ;  New  Mexico  Horse  Cases,  16  Ct. 
CI.  550  ;  Shaw's  Case,  9  Ct.  CI.  388,  affirmed  93 
U.  S.  235;  Bogert's  Case,  3  Ct.  CI.  18;  Powell's 
Case,  1  Ct.  CI.  400.    See  U.  S.  v.  Elliott,  164 


U.  S.  373;  Glover  v.  U.  S.,  164  U.  S.  294;. 
Campbell  v.  U.  S.,  107  U.  S.  407;  U.  S.  v. 
Glynn,  32  Ct.  CI.  82 ;  Durant  v.  U.  S.,  28  Ct. 
CI.  356  ;  Sams  v.  U.  S.,  27  Ct.  CI.  266,  affirmed 
in  McKee  v.  U.  S.,  164  U.  S.  287;  Kennedy  v. 
U.  S.,  23  Ct.  CI.  363;  Alire  v.  U.  S.,  1  Ct.  CI. 
233- 

When  a  Claim  Is  a  Matter  of  Statutory  Right, 

the  court  has  jurisdiction  when  payment  is  re- 
fused. Campbell  v.  U.  S.,  107  U.  S.  407.  See 
also  U.  S.  v.  Weld,  127  U.  S.  51  ;  Blount  v.  U. 
S.,  21  Ct.  CI.  274;  Jordan  v.  U.  S.,  19  Ct.  CI. 
108;  Huffman  v.  U.  S.,  17  Ct.  CI.  55;  Hukill's 
Case,  16  Ct.  CI.  562;  Bradley's  Case,  12  Ct.  CI. 
578;  Moore's  Case,  4  Ct.  CI.  139;  13  Op.  Atty.- 
Gen.  166. 

Cases  Within  Jurisdiction  of  Court  —  The  Ac- 
count of  a  Circuit  Court  Commissioner.  —  U. 
S.  v.  Ewing,  140  U.  S.  144;  U.  S.  v.  Knox,  128 
U.  S.  230. 

Salary  Allowed  by  Congress.  —  Moore's  Case, 
4  Ct.  CI.  139. 

Claims  of  Naval  Officer  for  Expenses.  —  U. 
S.  v.  McDonald,  128  U.  S.  471  ;  Seat  v.  U.  S., 
18  Ct.  CI.  458. 

Money  Illegally  Exacted  by  Government  Offi- 
cer.—  Dooley  v.  U.  S.,  182  U.  S.  222;  Swift 
Co.  v.  U.  S.,  in  U.  S.  22;  New  York  Consol. 
Card  Co.  v.  U.  S.,  20  Ct  CI.  174. 

Bonds  Assumed  by  the  United  States.— 
Morrell  v.  U.  S.,  7  Ct.  CI.  422. 

For  a  Bounty  Land  Warrant.  —  U.  S.  v. 
Louisiana,  123  U.  S.  32;  Alire  v.  U.  S.,  1  Ct. 
CI.  233. 

Repayment  of  Excess  Paid  for  Public  Lands. 
—  Medbury  v.  U.  S.,  173  U.  S.  492. 
Cases  Not  Within  Jurisdiction  of  Court  —  For 

Compensation  as  a  Witness  Before  Congress.  — 
Lilley  v.  U.  S.,  14  Ct.  CI.  539. 

For  Services  as  Pension  Agent.  —  Knapp  v. 
U.  S.,  Dev.  Ct.  CI.  132. 

Obligation  Assumed  by  Government  for  the 
Indians  by  Treaty.  —  Langford  v.  U.  S.,  12  Ct. 
CI.  338. 

For  Property  Destroyed  in  Bombardment  of 
a  Town.  —  Perin  v.  U.  S.,  12  Wall.  (U.  S.)  315, 
7  Ct.  CI.  223. 

When  It  Is  the  Duty  of  the  Officer  to  Report 
to  Congress.  —  Huffman  v.  U.  S.,  17  Ct.  CI.  55. 

4.  Claims  Founded  on  Regulation  of  Executive 
Department.  —  They  are  such  regulations  as  are 
made  by  the  head  of  a  department  under  a  stat- 
ute conferring  that  power,  and  having  the  force 
of  law.  Harvey  v.  U.  S.,  3  Ct.  CI.  38.  See  also 
Maddux  v.  U.  S.,  20  Ct.  CI.  199. 

An  Army  Regulation  providing  a  method  for 
compensating  squatters  on  reservations  for 
"  valuable  impicvements  "  is  such  a  regulation. 
Maddux  v.  U.  S.,  20  Ct.  CI.  193. 

5.  As  on  Contracts  Express  or  Implied,  it  has 
been  held  that  the  court  has  jurisdiction  of  the 
following  claims : 
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court  by  either  house  of  Congress.1 

(2)  Set-offs  and  Counterclaims  of  United  States.  —  The  Court  of  Claims 
is  given  jurisdiction  to  hear  and  determine  all  set-offs,  counterclaims,  claims 
for  damages,  whether  liquidated  or  unliquidated,  or  other  demands  whatso- 
ever, on  the  part  of  the  government  of  the  United  States,  against  any  person 
making  claim  against  the  government  in  said  court.2 


For  Money  Paid  by  Mistake  to  the  Govern- 
ment.—  Knote  v.  U.  S.,  95  U.  S.  149. 

For  Money  Erroneously  Taken  by  a  Rev- 
enue Officer.  —  Schlesinger  v.  U.  S.,  1  Ct.  CI. 
16. 

For  Money  Received  Through  the  Fraud  of 
Government  Agent.  —  U.  S.  v.  State  Bank,  96 
U.  S.  30. 

Purchase  Price  on  an  Entry  of  Public  Land 
Canceled  as  Void.  — ■  Emmons  v.  U.  S.,  42  Fed. 
Rep.  26. 

To  Recover  Fine  Paid  to  a  Court  That  Had 
No  Jurisdiction.  —  Devlin  v.  U.  S.,  12  Ct.  CI. 
266. 

For  Property  Contracted  For,  but  Accept- 
ance Refused  by  Government.  —  Gibbons  v.  U. 
S.,  8  Wall.  (U.  S.)  269. 

For  Property  Delivered  in  Pursuance  of  Void 
Contract.  —  Heathfield  v.  U.  S.,  8  Ct.  CI. 
213- 

On  Parol  Contract  Wholly  or  Partly  Per- 
formed on  One  Side.  —  Clark  v.  U.  S.,  95  U.  S. 
530. 

For  Private  Property  Appropriated  to  Pub- 
lic Use.  —  U.  S.  v.  Great  Falls  Mfg.  Co.,  124 
U.  S.  581,  112  U.  S.  645;  U.  S.  v.  Russell,  13 
Wall.  (U.  S.)  623  ;  Mooris  v.  U.  S.,  30  Ct.  CI. 
162;  Merriam  v.  U.  S.,  29  Ct.  CI.  162;  Dun- 
nington  v.  U.  S.,  24  Ct.  CI.  404.  But  there  is 
no  implied  contract  to  pay  for  its  use  when  it 
is  taken  under  a  claim  that  it  belongs  to  the 
government.  Hill  v.  U.  S.,  149  U.  S.  593; 
Langford  v.  U.  S.,  101  U.  S.  341  ;  Gibbons  v. 
U.  S.,  8  Wall.  (U.  S.)  269. 

For  Property  Supplied  for  Use  of  Army. — 
Salomon  v.  U.  S.,  19  Wall.  (U.  S.)  17.  See 
also  U.  S.  v.  Russell,  13  Wall.  (U.  S.)  623. 

For  Damage  to  L  eased  Property.  —  U.  S.  v. 
Bostwick,  94  U.  S.  53. 

For  the  Use  of  a  Patented  Article  by  Gov- 
ernment.—  U.  S.  v.  Palmer,  128  U.  S.  262. 
See  also  U.  S.  v.  Berdan  Fire  Arms  Mfg.  Co., 
156  U.  S.  552  ;  Hollister  v.  Benedict,  etc.,  Mfg. 
Co.,  113  U.  S.  59;  U.  S.  v.  Burns,  12  Wall.  (U. 
S.)  246;  Morse  Arms  Mfg.  Co.  v.  U.  S.,  16  Ct. 
CI.  296;  Keever  v.  U.  S.,  14  Ct.  CI.  396.  See 
Schillinger  v.  U.  S.,  155  U.  S.  163. 

Salvage  of  Property  of  United  States. — U. 
S.  v.  Morgan,  99  Fed.  Rep.  570.  See  also 
Gowan  v.  U.  S.,  20  Ct.  CI.  147 ;  Bryan's  Case, 
6  Ct.  CI.  128. 

By  Lessee  of  War  Department  Dispossessed 
Before  End  of  Term.  —  Dunbar  v.  U.  S.,  22 
Ct.  CI.  109.  But  see  Bonner  v.  U.  S.,  9  Wall. 
(U.  S.)  156. 

Claims  on  Contract  Not  Within  Jurisdiction  of 
Court  — For  Money  Voluntarily  Paid  to  Govern- 
ment.— U.  S.  v.  Wilson,  168  U.  S.  273.  See 
also  U.  S.  v.  Edmonston.  181  U.  S.  500,  as  to 
payment  of  more  money  for  public  lands  than 
the  law  required. 

For  Proceeds  of  Captured  Vessel  Lost 
Through  Failure  of  Bank.  —  Cowdert  v.  U.  S., 
1  ?5  U.  S.  178. 


For  Fees  as  Witnesses  Before  Congressional 
Committees.- — Lilley's  Case,  14  Ct.  CI.  539. 
Compensation  of  Deputies  to  Court  Officers. 

—  U.  S.  v.  Meigs,  95  U.  S.  748 ;  U.  S.  v.  Mc- 
Donald, 72  Fed.  Rep.  898  ;  Powell  v.  U.  S.,  60 
Fed.  Rep.  687;  Bollin  v.  Blythe,  46  Fed.  Rep. 
181. 

After  Settlement  and  Receipt  in  Full. — 
Murphy  v.  U.  S.,  104  U.  S.  464;  Sweeny  v.  U. 
S.,  17  Wall.  (U.  S.)  75- 

For  Balance  on  a  Contract  After  Auditing 
and  Payment  to  Collector  Without  Objection. 

—  U.  S.  v.  Justice,  14  Wall.  (U.  S.)  535- 

The  Use  of  Hired  Property  by  Government 
Employee  for  Purpose  Other  than  That  for 
Which  It  Was  Hired.  —  Carpenter  v.  U.  S.,  45 
Fed.  Rep.  341. 

On  a  Contract  with  President  for  Secret 
Service.  —  Totten  v.  U.  S.,  92  U.  S.  105. 

For  Proceeds  of  Confiscated  Property. — 
Knote  v.  U.  S.,  95  U.  S.  149. 

When  Contract  for  Services  May  Be  Implied  — 
Coleman  v.  U.  S.,  152  U.  S.  96;  Hawkins  v.  U. 
S.,  96  U.  S.  698;  U.  S.  v.  McDonald,  72  Fed. 
Rep.  898,  reversing  McDonald  v.  U.  S.,  66  Fed. 
Rep.  255  ;  Ferris  v.  U.  S.,  28  Ct.  CI.  332. 

1.  Claims  Referred  by  Congress.  — Webb  v. 
U.  S.,  20  Ct.  CI.  492,  affirmed  Ford  v.  U.  S., 
116  U.  S.  213. 

Claims  Against  the  District  of  Columbia,  re- 
ferred to  the  court  by  Congress,  the  court  can- 
not take  jurisdiction  of.  Strachan  v.  District 
of  Columbia,  20  Ct.  CI.  484. 

Claims  of  the  Character  Described  in  the  Precri- 
ing  Part  of  the  Paragraph  are  the  claims  which 
may  be  referred  to  the  court.  Ford  v.  U.  S., 
116  U.  S.  213;  Boehm  v.  U.  S.,  21  Ct.  CI.  290; 
Webb  v.  U.  S.,  20  Ct.  CI.  487. 

Conditions  Contained  in  Resolution.- — When 
a  case  is  referred  it  goes  to  the  court  with  the 
conditions  prescribed  by  the  resolution.  De 
Groot  v.  U.  S.,  5  Wall.  (U.  S.)  419.  See  also 
Roberts  v.  U.  S.,  92  U.  S.  41. 

2.  Set-offs  and  Counterclaims  in  General.  — 
Allen  v.  U.  S.,  17  Wall.  (U.  S.)  207;  Brashear 
v.  West,  7  Pet.  (U.  S.)  608  ;  U.  S.  v.  Giles,  9 
Cranch  (U.  S.)  214;  Boehm  v.  U.  S.,  20  Ct.  CI. 
142;  Roman's  Case.  11  Ct.  CI.  761;  Macauley 
v.  U.  S.,  11  Ct.  CI.  693.  And  see  the  title 
United  States,  ante,  p.  143. 

Liquidated  or  Unliquidated  Demands.  —  Allen  v. 
U.  S.,  17  Wall.  (U.  S.)  207. 

Amount  Due  by  a  Surety.  —  McKnight  v.  U. 
S.,  98  U.  S.  179;  Gratiot  v.  U.  S.,  15  Pet.  (U. 
S.)  336. 

Moneys  Improperly  Paid  to  m  Officer.  —  U.  S. 
v.  Burchard,  125  U.  S.  176;  McElrath  v.  U.  S., 
102  U.  S.  426. 

If  Claim  Dismissed  for  Want  of  Jurisdiction, 
the  counterclaim  falls  with  it.  Boehm  v.  U.  S., 
21  Ct.  CI.  290.  See  also  Baltimore,  etc.,  R.  Co. 
v.  U.  S.,  34  Ct.  CI.  484. 

Claim  for  Both  Liquidated  and  Unliquidated 
Damages.  —  Dennis  v.  U.  S.,  20  Ct.  CI.  119. 
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(3)  Disbursing  Officers. — The  Court  of  Claims  has  jurisdiction  of  the  claim 
of  any  paymaster,  quartermaster,  commissary  of  subsistence,  or  other  dis- 
bursing officer  of  the  United  States,  or  of  his  administrators  or  executors,  for 
relief  from  responsibility  on  account  of  capture  or  otherwise,  while  in  the 
line  of  his  duty,  of  government  funds,  vouchers,  records,  or  papers  in  his 
charge,  and  for  which  such  officer  was  and  is  held  responsible.1 

(4)  Claims  for  Captured  and  Abandoned  Property.  — Jurisdiction  of  claims 
for  the  proceeds  of  captured  and  abandoned  property  is  given  to  the  Court 
of  Claims.3 

(5)  Claims  Referred  by  Departme?its. — Whenever  any  claim  is  made 
against  any  executive  department,  involving  disputed  facts  or  controveited 
questions  of  law,  where  the  amount  in  controversy  exceeds  three  thousand 
dollars,  or  where  the  decision  will  affect  a  class  of  cases,  or  furnish  a  precedent 
for  the  future  action  of  any  executive  department  in  the  adjustment  of  a  class 
of  cases,  without  regard  to  the  amount  involved  in  the  particular  case,  or 
where  any  authority,  right,  privilege,  or  exemption  is  claimed  or  denied  under 
the  Constitution  of  the  United  States,  the  head  of  such  department  may 
cause  such  claim  to  be  transmitted  to  the  Court  of  Claims,  and  the  same  shall  be 
there  proceeded  in  as  if  originally  commenced  by  the  voluntary  action  of  the 
claimant;  3  and  the  secretary  of  the  treasury  may,  upon  the  certificate  of  any 


1.  Relief   in  Case  of   Loss    by  Capture.  — 

Murphy's  Case,  3  Ct.  CI.  212;  Prime's  Case,  3 
Ct.  CI.  209. 

Loss  by  Theft.  —  Relief  from  loss  by  theft 
was  granted  in  the  following  cases  :  Scott  v. 
U.  S.,  18  Ct.  CI.  1;  Howell's  Case,  7  Ct.  CI. 
512;  Glenn's  Case,  4  Ct.  CI.  501.  But  relief 
from  such  loss  was  denied  in  Martin  v.  U.  S., 
37  Ct.  CI.  527;  Delaney  v.  U.  S.,  31  Ct.  CI.  44; 
Holman's  Case,  11  Ct.  CI.  642. 

Los3  by  Burglary  and  Highway  Robbery.  — ■ 
Malone's  Case,  5  Ct.  CI.  486 ;  Wood  v.  U.  S., 
25  Ct.  CI.  98;  Broadhead  v.  U.  S.,  19  Ct.  CI. 

I2S- 

Loss  by  Fire. —  Hoyle  v.  U.  S.,  21  Ct.  CI. 

300. 

Loss  by  Accident.  —  In  Whittlesey's  Case,  5 
Ct.  CI.  452,  relief  was  granted  where  a  package 
was  accidentally  lost  from  the  officer's  coat 
pocket. 

And  in  Smith's  Case,  14  Ct.  CI.  114,  relief 
was  granted  in  the  case  of  a  package  accident- 
ally falling  from  a  moving  railroad  train. 

Loss  from.  Failure  of  a  Designated  Depository.  — 
Hobb's  Case,  17  Ct.  CI.  189. 

Rewards  and  Expenses  Paid  to  Obtain  Recovery 
of  Stolen  Money. —  Glenn's  Case,  4  Ct.  CI.  501. 

Relief  Denied  —  Forgeries  by  Employees.  — 
Hall's  Case,  9  Ct.  CI.  271. 

"In  His  Charge."  —  Funds  on  deposit  in  a 
bank  are  not  in  the  officer's  charge.  Hall's 
Case.  9  Ct.  CI.  270. 

Who  Entitled  to  Relief  —  Disbursing  Officers  of 
Executive  Departments.  —  Hobb's  Case,  17  Ct. 
CI.  189. 

An  Army  Officer  Detailed  as  Actins1  Assistant 
Commissary.  —  Wood  v.  U.  S.,  25  Ct.  CI.  98 ; 
Hoyle  v.  U.  S.,  21  Ct.  CI.  300;  Grealish  v.  U. 
S..  so  Ct.  CI.  486;  Scott  v.  U.  S.,  18  Ct.  CI.  1. 

One  Who  Has  Not  Given  3ond  Held  Entitled  to 
Relief.  —  Wood  v.  U.  S.,  25  Ct.  CI.  98. 

Collector  of  Internal  Revenue  Not  a  Disbursing 
Officer.  —  Stapp's  Case,  4  Ct.  CI.  219. 

T?elief  fro-n  Responsibility,  and  not  from  er- 
rors in  settlement  of  accounts,  is  given  by  this 
statute.    Hall's  Case,  9  Ct.  CI.  270. 


The  responsibility  of  a  public  officer  is  not  to 
be  measured  by  the  highest  possible  require- 
ment, but  upon  a  reasonable  basis  of  caution 
and  diligence.  Martin  v.  U.  S.,  37  Ct.  CI.  531. 
See  also  Hoyle  v.  U.  S.,  21  Ct.  CI.  300;  Scott  v. 
U.  S.,  18  Ct.  CI.  1  ;  Hobbs  v.  U.  S.,  17  Ct.  CI. 
189;  Clark  v.  U.  S.,  11  Ct.  CI.  698,  affirmed  in 
U.  S.  v.  Clark,  96  U.  S.  37;  Holman  v.  U.  S., 
11  Ct.  CI.  698;  Howell  v.  U.  S.,  7  Ct.  CI.  512; 
Malone  v.  U.  S.,  5  Ct.  CI.  486;  Whittlesey  v. 
U.  S.,  5  Ct.  CI.  99  ;  Murphy  v.  U.  S.,  3  Ct.  CI. 
212;  Prime  v.  U.  S.,  3  Ct.  CI.  209. 

2.  Claims  for  Captured  and  Abandoned  Property. 

—  Rev.  Stat.  U.  S.,  §  1059  (4)-  See  U.  S.  v. 
Pugh,  99  U.  S.  265  ;  U.  S.  v.  Ross,  92  U.  S. 
281  ;  Spencer  v.  U.  S.,  91  U.  S.  577;  U.  S.  v. 
Crussel,  14  Wall.  (U.  S.)  1  ;  U.  S.  v.  Russell, 
13  Wall.  (U.  S.)  623 ;  U.  S.  v.  Anderson,  9 
Wall.  (U.  S.)  56;  Filor  v.  U.  S.,  9  Wall.  (U. 
S.)  45  ;  Austin  v.  U.  S.,  25  Ct.  CI.  437,  affirmed 
155  U.  S.  417;  Vance  v.  U.  S.,  21  Ct.  CI.  488; 
Wade  v.  U.  S.,  21  Ct.  CI.  141  ;  Hodges  v.  U.  S., 
18  Ct.  CI.  704,  citing  Goodman's  Case,  14  Ct. 
CI.  547;  Burke's  Case,  13  Ct.  CI.  231  ;  Haycraft 
v.  U.  S.,  10  Ct.  CI.  95  ;  Jenkins  v.  U.  S.,  8  Ct. 
CI.  464  ;  Terry  v.  U.  S.,  8  Ct.  CI.  277  ;  Brown 
v.  U.  S.,  6  Ct.  CI.  171;  Henry  v.  U.  S.,  6  Ct. 
CI.  389 ;  Silvey's  Case,  4  Ct.  CI.  490 ;  Water's 
Case,  4  Ct.  CI.  389  ;  Bogert  v.  U.  S.,  2  Ct.  CI. 
159;  Clark  v.  U.  S.,  1  Ct.  CI.  145;  Grant  v. 
U.  S.,  1  Ct.  CI.  41. 

3.  Claims  Referred  by  Departments.  —  Rev. 
Stat.  U.  S.,  §  1063.  See  similar  provisions 
infra,  this  section,  c.  (1)  (c)  Subsequent  Stat- 
utes—  Act  of  1883 —  Claims  Referred  by  De- 
partments; and  c.  (3)  (e)  Subsequent  Statutes 

—  Act  of  1887  —  Claims  Referred  by  Depart- 
ments, which  do  not  repeal  this  section.  U.  S. 
v.  New  York,  160  U.  S.  598;  Pacific  Coast 
Steamship  Co.  v.  U.  S.,  33  Ct.  CI.  36. 

Only  Pending  Claim  May  Be  Transmitted.  — 
Armstrong  v.  U.  S.,  29  Ct.  CI.  168. 

A  Claim  for  a  Share  of  a  Statutory  Penalty  May 
Be  Transmitted.— Ramsay  v.  U.  S.,  21  Ct.  CI. 
443,  affirmed  by  divided  court,  U.  S.  v.  Ram- 
say, 120  U.  S.  214. 
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auditor  or  comptroller  of  the  treasury,  direct  any  account,  matter,  or  claim 
of  the  character,  amount,  or  class  described  in  this  section,  to  be  transmitted.1 

(6)  Claims  Growing  Out  of  Treaties  Not  Cognizable  Therein.  —  The  juris- 
diction of  the  said  court  shall  not  extend  to  any  claim  against  the  government 
not  pending  therein  on  December  i,  1862,  growing  out  of  or  dependent  on 
any  treaty  stipulation  entered  into  with  foreign  nations  or  with  the  Indian 
tribes.2 

(7)  Suits  by  Aliens  Against  United  States.  —  Aliens,  who  are  citizens  or 
subjects  of  any  government  which  accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  such  government  in  its  courts,  shall  have 
the  privilege  of  prosecuting  claims  against  the  United  States  in  the  Court  of 
Claims,  whereof  such  court,  by  reason  of  their  subject-matter  and  character, 
might  take  jurisdiction.3 

c.  Subsequent  Statutes  —  (1)  Act  of  1883 — (a)  in  General.  —  The  Act  of 
Match  3,  1883,  known  as  the  Bowman  Act,  was  passed  to  remedy  the  defects 
in  the  jurisdiction  of  the  Court  of  Claims,4  and,  being  remedial,  should  be 
liberally  construed.5  Its  jurisdiction,  under  this  statute,  is  not  limited  to 
money  claims  nor  to  cases  of  which  no  other  court  or  department  has  juris- 
diction.6 The  provisions  of  the  statute  particularly  relating  to  jurisdiction 
are  set  out  in  the  following  subdivisions. 

(b)  Claims  Referred  by  Congress  or  Any  Committee.  —  Whenever  a  claim  or  matter  is 
pending  before  any  committee  of  the  Senate  or  House  of  Representatives,  or 


Claim  Already  Adjudicated  Cannot  Be  Transmit 
ted.  —  Baltimore,  etc.,  R.  Co.  v.  U.  S.,  34  Ct. 
CI.  484;  Cotton  v.  U.  S., '29  Ct.  CI.  207;  Arm- 
strong v.  U.  S.,  29  Ct.  CI.  169 ;  Chesapeake, 
etc.,  R.  Co.  v.  U.  S.,  20  Ct.  CI.  69. 

A  Diplomatic  Claim  Is  Not  Transmissible.  — 
Berger  v.  U.  S.,  36  Ct.  CI.  243. 

War  Claims  are  not  within  the  jurisdiction  of 
the  court,  on  transmission.  U.  S.  v.  Win- 
chester, etc.,  R.  Co.,  163  U.  S.  244.  See 
supra,  this  division,  Provisions  of  Revised 
Statutes — Claims  for  Captured  and  Abandoned 
Property. 

Previous  Allowance  of  a  Claim  Suspended  by 
Transmission.  —  Glynn  v.  U.  S.,  32  Ct.  CI.  102. 
Adjudication  of  Matters  Subsequently  Arising. 

—  Myerle  v.  U.  S.,  33  Ct.  CI.  22. 
Rights  of  Conflicting  Claimants  Determined.  — 

Borcherling  v.  U.  S.,  35  Ct.  CI.  342. 
Jurisdiction  Defeated  by  Disloyalty  of  Claimant. 

—  Hart  v.  U.  S.,  118  U.  S.  62. 

1.  The  Transmission  on  Certificate  of  Auditor 

does  not  apply  to  any  other  department.  Balti- 
more, etc.,  R.  Co.  v.  U.  S.,  34  Ct.  CI.  484. 

2.  Claims  Growing  Out  of  Treaties.  — ■  Rev. 
Stat.  U.  S.,  §  1066. 

The  Jurisdictional  Restriction  Relates  to  cases 
of  final  adjudication  defined  by  sections  1059 
and  1063,  supra,  and  not  to  a  case  transmitted 
under  the  Act  of  1883,  where  the  decision  is 
only  advisory.  Chickasaw  Nation  v.  U.  S., 
22  Ct.  CI.  222.  See  also  Thingvalla  Line  v. 
U.  S.,  24  Ct.  CI.  255. 

"  Growing  Out  of  or  Dependent  on."  —  The 
word  "  or  "  may  be  interpreted  "  and."  Weld 
v.  U.  S.,  23  Ct.  CI.  129,  affirmed  U.  S.  v.  Weld, 
127  U.  S.  51. 

The  Right  Must  Derive  Its  Life  and  Existence 
from  some  treaty  stipulation.  U.  S.  v.  Weld, 
127  U.  S.  51,  affirming  Weld  v.  U.  S.,  23  Ct. 
CI.  129.  See  also  Dainese  v.  U.  S.,  15  Ct.  CI. 
64,  holding  that  the  court  has  jurisdiction  of  a 
claim  for  a  consular  salary. 


When  a  Special  Act  Gives  Jurisdiction  of  a 

claim  excluded  by  section  1066,  the  jurisdiction 
of  the  court  is  subject  to  the  limitations  of  the 
special  statute.  Ex  p.  Atocha,  17  Wall.  (U.  S.) 
439.  See  also  Meade  v.  U.  S.,  9  Wall.  (U.  S.) 
691. 

3.  Aliens.  —  Rev.  Stat.  U.  S.,  §  1068. 
Foreign  Governments  Accorded  the  Right  to 

Sue.  —  In  1882,  in  an  article  published  in  the 
Southern  Law  Review,  reprinted  in  17  Ct.  CI. 
17,  Chief  Justice  Richardson  said :  "  It  has 
been  judicially  determined  by  decisions  already 
made  that  under  this  provision  the  right  to  sue 
in  this  court  is  accorded  to  citizens  of  Prussia, 
Hanover,  Bavaria,  Switzerland,  the  Nether- 
lands, the  Hanseatic  Provinces,  the  free  city 
of  Hamburg,  Spain,  Belgium,  Italy,  and  Great 
Britain,  and  it  no  doubt  belongs  to  the  citizens 
of  other  countries."  See  U.  S.  v.  O'Keefe,  n 
Wall.  (U.  S.)  178;  Valk  v.  U.  S.,  29  Ct.  CI. 
62;  Collin's  Case,  12  Ct.  CI.  687;  De  Give's 
Case,  7  Ct.  CI.  517;  Dauphin's  Case,  6  Ct.  CI. 
221  ;  Molina's  Case,  6  Ct.  CI.  269  ;  Rothschild's 
Case,  6  Ct.  CI.  20  ;  La  Plante's  Case,  6  Ct.  CI. 
311;  Brown's  Case,  6  Ct.  CI.  171;  Brown's 
Case,  s  Ct.  CI.  571. 

4.  Act  of  1883.  — 22  U.  S.  Stat,  at  L.  485,  c. 
116. 

Remedying    Defects    in    Jurisdiction.  —  See 

the  magazine  article  on  the  History,  Jurisdic- 
tion, and  Practice  of  the  Court  of  Claims,  by 
Chief  Justice  Richardson,  reprinted  in  17  Ct. 
CI.  10;  and  Webb  v.  U.  S.,  20  Ct.  CI.  495; 
Ford  v.  U.  S.,  19  Ct.  CI.  506. 

5.  Liberally  Construed.  —  Duplantier  v.  U.  S., 
27  Ct.  CI.  323. 

A  committee  of  Congress  cannot,  through  the 
medium  of  this  act,  open  a  final  judgment,  nor 
grant  a  new  trial,  nor  waive  a  legal  defense, 
nor  take  a  claim  out  of  the  operation  of  the 
statute  of  limitations.  Choteau  v.  U.  S.  20 
Ct.  CI.  250. 

6.  Taylor  v.  U.  S.,  25  Ct.  CI.  75. 
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before  either  house  of  Congress,  which  involves  the  investigation  and 
determination  of  facts,  the  committee  or  house  may  cause  the  same,  with  the 
vouchers,  papers,  proofs,  and  documents  pertaining  thereto,  to  be  transmitted 
to  the  Court  of  Claims  of  the  United  States,  and  the  same  shall  there  be  pro- 
ceeded in  under  such  rules  as  the  court  may  adopt.  When  the  facts  shall 
have  been  found,  the  court  shall  not  enter  judgment  thereon,  but  shall  report 
the  same  to  the  committee  or  to  the  house  by  which  the  case  was  transmitted 
for  its  consideration.1 

(o)  Claims  Referred  by  Departments.  —  When  a  claim  or  matter  is  pending  in  any 
of  the  executive  departments  which  may  involve  controverted  questions 
of  fact  or  law,  the  head  of  such  department  may  transmit  the  same,  with  the 
vouchers,  papers,  proofs,  and  documents  pertaining  thereto,  to  said  court, 
and  the  same  shall  be  there  proceeded  in  under  such  rules  as  the  court  may 
adopt.2  When  the  facts  and  conclusions  of  law  shall  have  been  found,  the 
court  shall  not  enter  judgment  thereon,  but  shall  report  its  findings  and 
opinions  to  the  department  by  which  it  was  transmitted  for  its  guidance 
and  action.3 

(d)  Jurisdiction  Not  to  Extend  to  Certain  War  Claims  Nor  to  Claims  Barred.  —  The  juris- 
diction of  said  court  shall  not  extend  to  or  include  any  claim  against  the 
United  States  growing  out  of  the  destruction  or  damage  to  property  by  the 
army  or  navy  during  the  war  for  the  suppression  of  the  rebellion,*  or  for  the 
use  and  occupation  of  real  estate  by  any  part  of  the  military  or  naval  forces 
of  the  United  States  in  the  operations  of  said  forces  during  the  said  war  at 
the  seat  of  war;5  nor  shall  the  said  court  have  jurisdiction  of  any  claim 
against  the  United  States  which  is  now  barred  by  virtue  of  the  provisions  of 
any  law  of  the  United  States.® 

(e)  Claims  for  Supplies  Furnished  Forces  During  Civil  War.  —  Upon  a  claim  for 
supplies  or  stores  taken  or  furnished  to  the  military  or  naval  forces  during 
the  civil  war,  the  fact  of  loyalty  is  a  jurisdictional  fact.7 


1.  Claims  Referred  by  Congress  or  Any  Com- 
mittee.'—  22  U.  S.  Stat,  at  L.  485,  c.  116,  §  1. 

Only  Questions  of  Fact  Passed  on.  —  Griffin 
v.  U,  S.,  33  Ct.  CI.  228;  Stovall  v.  U.  S.,  26 
Ct.  CI.  226;  Dockery  v.  U.  S..  26  Ct.  CI.  148; 
Osborne  v.  U.  S.,  24  Ct.  CI.  416. 

As  to  the  Parties  Having  the  Legal  Right  to  the 
Claim,  see  Cofer  v.  U.  S.,  30  Ct.  CI.  131  ; 
Moore  v.  U.  S.,  26  Ct.  CI.  254 ;  Forehand  v. 
U.  S.,  23  Ct.  CI.  482. 

If  the  Case  Is  Dismissed  for  Want  of  Jurisdiction, 
that  fact  should  be  reported.  Calhoun  v.  U. 
S.,  24  Ct.  CI.  414.  See  also  Ford  v.  U.  S.,  19 
Ct.  CI.  596,  as  to  returning  papers  transmitted. 

2.  Claims  Referred  by  Departments.  —  22  U. 
S.  Stat,  at  L.  485,  c.  116,  §  2.  See  U.  S.  v. 
New  York,  160  U.  S.  616. 

Of  a  Diplomatic  Claim,  transmitted  by  the 
secretary  of  state,  the  court  has  no  jurisdiction. 
Berger  v.  U.  S.,  36  Ct.  CI.  243. 

The  Claim  Must  Be  "  Pending."  —  Jayne  v. 
U.  S.,  21  Ct.  CI.  314;  Pope  v.  U.  S.,  21  Ct.  CI. 
50  ;  Hodge  v.  U.  S.,  20  Ct.  CI.  352  ;  Illinois  v. 
U.  S.,  20  Ct.  CI.  342  ;  Pitman  v.  U.  S.,  20  Ct. 
CI.  253;  Jackson  v.  U.  S.,  19  Ct.  CI.  504; 
McClure  v.  U.  S.,  19  Ct.  CI.  23. 

Stale  Claims  Cannot  Be  Presented.  —  Wilson 
v.  U.  S.,  25  Ct.  CI.  339;  Waddell  v.  U.  S.,  25 
Ct.  CI.  323. 

3.  Facts  and  Conclusions  of  Law.  —  Pennsyl- 
vania v.  U.  S.,  37  Ct.  CI.  517;  Wilson  v.  U.  S., 
25  Ct.  CI.  339- 

The  Department  Cannot  Revise  the  findings 


of  fact  and  conclusions  of  law.  Berger  v.  U. 
S.,  36  Ct.  CI.  243. 

Court  Must  Report  Failure  of  Claimant  to 
Appear.  —  Pennsylvania  R.  Co.  v.  U.  S.,  35  Ct. 

CI.  584- 

4.  Not  to  Extend  to  War  Claims  Nor  Claims 

Barred.  —  22  U.  S.  Stat,  at  L.  485,  c.  116,  §  3. 

"  Destruction  or  Damage."  —  Brown  v.  U.  S., 
29  Ct.  CI.  394  ;  Myers  v.  U.  S.,  22  Ct.  CI.  80. 

Loyalty  of  Claimant  Not  Material.  —  Leighton 
v.  U.  S.,  29  Ct.  CI.  288. 

5.  The  Seat  of  War.— Stovall  v.  U.  S.,  26  Ct. 
CI.  232  ;  Overton  Hotel  Co.  v.  U.  S.,  23  Ct.  CI. 
186;  Neal  v.  U.  S.,  21  Ct.  CI.  240;  Heflebower 
i .  U.  S.,  21  Ct.  CI.  228. 

6.  Classes  of  Claims  Barred.  —  Adams  v.  U.  S., 
36  Ct.  CI.  104;  Neal  v.  U.  S.,  36  Ct.  CI.  49; 
Bernard  v.  U.  S.,  26  Ct.  CI.  312;  Perry  v.  U. 
S.,  25  Ct.  CI.  274  ;  Dennis  v.  U.  S.,  23  Ct.  CI. 
324;  Belt  v.  U.  S.,  23  Ct.  CI.  317;  Dowdy  v.  U. 
S.,  23  Ct.  CI.  97  ;  Dunbar  v.  U.  S.,  22  Ct.  CI. 
109,  19  Ct.  CI.  489;  Burwell  v.  U.  S.,  22  Ct. 
CI.  92;  Marshall  v.  U.  S.,  21  Ct.  CI.  307;  Dodd 
v.  U.  S..  21  Ct.  CI.  117;  Heflebower  v.  U.  S., 
21  Ct.  CI.  228;  Blair  v.  U.  S.,  21  Ct.  CI.  254. 

Classes  of  Claims  Not  Barred.  —  Terrijl  v.  U. 
S.,  28  Ct.  CI.  465  ;  Balmer  v.  U.  S.,  26  Ct.  CI. 
92;  Nutt  v.  U.  S.,  26  Ct.  CI.  15;  McClure  v.  U. 
S.,  19  Ct.  CI.  18;  Dynbar  v.  U.  S.,  22  Ct.  CI. 
100. 

7.  Supplies  Furnished  the  Forces  During  Civil 
War. —  22  U.  S.  Stat,  at  L.  485,  c.  116,  § 
4.     See  Austin  v.  U.  S.,  155  U.  S.  417;  U.  S. 
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(2)  Act  of  1885.  —  The  Act  of  January  20,  1885,  gave  jurisdiction  to  the 
Court  of  Claims  of  French  spoliation  claims.1 

(3)  Act  of  1887  —  (a)  in  General.  —  The  Act  of  March  3,  1887,  known  as  the 
Tucker  Act,  is  an  enlargement  of  the  jurisdiction  of  the  Court  of  Claims,  and 
is  in  pari  materia  with  the  provisions  of  the  Revised  Statutes.8  The  statute 
is  remedial  and  is  to  receive  a  liberal  construction.3  The  provisions  particularly 
relating  to  jurisdiction  are  set  out  in  the  following  subdivisions. 

(b)  Claims  Founded  on  Constitution,  Statutes,  Contracts,  or  Damages.  —  All  claims 4 
founded  upon  the  Constitution  of  the  United  States5  or  any  law  of  Congress,6 
except  for  pensions,7  or  upon  any  regulation  of  an  executive  department,8  or 
upon  any  contract,  expressed  or  implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding  in 
tort,9  in  respect  of  which  claims  the  party  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law,  equity,10  or  admiralty  if  the  United 
States  were  suable :  Provided,  however,  that  nothing  in  this  section  shall  be 
construed  as  giving  to  either  of  the  courts  herein  mentioned,  jurisdiction  to 
hear  and  determine  claims  growing  out  of  the  late  civil  war,  and  commonly 
known  as  "  war  claims,"  11  or  to  hear  an^  determine  other  claims,  which  have 
heretofore  been  rejected,  or  reported  on  adversely  by  any  court,  department, 
or  commission  authorized  to  hear  and  determine  the  same.13 

(0)  Set-offs,  Counterclaims,  etc.  —  The  Court  of  Claims  may  allow  all  set-offs, 
counterclaims,  claims  for  damages,  whether  liquidated  or  unliquidated,  or 
other  demands  whatsoever  on  the  part  of  the  government  of  the  United 
States  against  any  claimant  against  the  government  in  said  court.13 

(d)  Adjustment  of  Accounts. — Officers  and  others  under  obligation  to  the 


v.  Klein,  13  Wall.  (U.  S.)  128;  Lynch  v.  U.  S., 
31  Ct.  CI.  62;  Cofer  v.  U.  S.,  30  Ct.  CI.  131; 
Hall  v.  U.  S.,  27  Ct.  CI.  438 ;  Haym  v.  U.  S., 
26  Ct.  CI.  167;  Watson  v.  U.  S.,  25  Ct.  CI.  116; 
Osborn  v,  U.  S.,  24  Ct.  CI.  416;  Randolph  v. 
U.  S.,  21  Ct.  CI,  282;  Newman  v.  U.  S.  21  Ct. 
CI.  205. 

1.  French  Spoliation  Claims  under  the  Act  of 
1885.  —  23  U.  S.  Stat,  at  L.  283,  c.  25.  See 
Blagge  v.  Balch,  162  U.  S.  457  ;  The  Schooner 
John  Eason,  37  Ct.  CI.  443 ;  The  Schooner 
Mary,  37  Ct.  CI.  33  I  The  Ship  Fame,  36  Ct.  CI. 
361;  The  Ship  Apollo,  35  Ct.  CI.  411;  The 
Ship  Star,  35  Ct.  CI.  387  ;  The  Ship  Parkman, 
35  Ct.  CI.  406 ;  The  Schooner  Jane,  23  Ct.  CI. 
226 ;  Cushing  v.  U.  S.,  22  Ct.  CI.  1 1  ;  Gray  v. 
U.  S.,  21  Ct.  CI.  340 ;  Holbrook  v.  U.  S.,  21  Ct. 
CI.  434. 

2.  Act  of  1887.  —  24  U.  S.  Stat,  at  L.  505,  c. 
359- 

Enlargement  of  Jurisdiction.  —  Ingram  v.  U. 
S.,  32  Ct.  CI.  147. 

3.  Liberal  Construction.  —  Southern  Pac.  R. 
Co.  v.  U.  S.,  38  Fed.  Rep.  55. 

4.  Claims  Founded  on  Constitution,  Statutes, 
Contracts,  or  Damages.— 24  U.  S.  Stat,  at  L. 
505,  c.  359,  §  1  (1). 

Previous  Demand  on  a  Department  Is  Not  Re- 
quired. —  U.  S.  v.  Fletcher,  147  U.  S.  664;  U. 
S.  v.  Ewing,  140  U.  S.  142  ;  U.  S.  v.  Knox,  128 
U.  S.  230;  U.  S.  v.  Fitch,  70  Fed.  Rep.  578, 
following  Clyde  v.  U.  S.,  13  Wall.  (U.  S.)  38; 
Gayer  v.  U.  S.,  33  Fed.  Rep.  627 ;  Carlisle  v. 
U.  S.,  29  Ct.  CI.  414;  Cotton  v.  U.  S..  29  Ct. 
CI.  207;  Spann  v.  U.  S.,  21  Ct.  CI.  267:  Ravesis 
v.  U.  S.,  21  Ct.  CI.  243;  Bryan  v.  U.  S..  21  Ct. 
CI.  249;  Leonard  v.  U.  S.,  18  Ct.  CI.  382;  Ken- 
dall's Case,  14  Ct.  CI.  122,  affirmed  107  U.  S. 


123;  Bulkley's  Case,  8  Ct.  CI.  519;  Battelle's 
Case,  7  Ct.  CI.  297. 

5.  Claims  Founded  on  the  Constitution.  — 
Stovall  v.  U.  S.,  26  Ct.  CI.  240. 

6.  Claims  Founded  on  Act  of  Congress.  —  See 
supra,  this  section,  5.  b.  (1)  Claims  Founded 
on  Statutes  or  Contracts,  or  Referred  by  Con- 
gress. 

7.  Except  for  Pensions.  —  Ingram  v.  U.  S.,  32 
Ct.  CI.  147. 

8.  Claims  Founded  on  Department  Regulations. 

■ — See  supra,  this  section,  5.  b.  (1)  Claims 
Founded  on  Statutes  or  Contracts,  or  Referred 
by  Congress. 

9.  Not  Sounding  in  Tort. —  Bowe  v.  U.  S., 
42  Fed.  Rep.  761  ;  Mc Arthur  v.  U.  S.,  29  Ct. 
CI.  194. 

10.  Reformation  of  a  Contract. —  South  Boston 
Iron  Works  v.  U.  S.,  34  Ct.  CI.  174. 

11.  "  War  Claims."  — U.  S.  v.  Winchester, 
etc.,  R.  Co.,  163  U.  S.  253.  See  supra,  this 
section,  c.  (1)  (d)  Jurisdiction  Not  to  Extend 
to  Certain  War  Claims  Nor  to  Claims  Barred. 

12.  Claim  Previously  Rejected  or  Adversely  Re- 
porter!. —  Fmivons  v.  U.  S.,  42  Fed.  Rep.  28 ; 
Hoyne  t.  U.  S.,  38  Fed.  Rep.  542  ;  Stanton  v. 
U.  S.,  37  Fed.  Rep.  255  ;  Gayer  v.  U.  S.,  33 
Fed.  Ren.  627. 

Disallowance  by  First  Comptroller  Not  Rejection 
by  Department. —  U.  S.  v.  Harmon,  147  U.  S. 
2^8,  cffir>:iing  Harmon  v.  U.  S.,  43  Fed.  Rep. 
560  ;  U.  S.  r.  Rand,  S3  Fed.  Rep.  348.  Contra, 
Preston  v.  U.  S..  37  Fed.  Rep.  417;  Rand  v. 
U.  S.,  36  Fed.  Rep.  671  ;  Bliss  v.  U.  S.,  34  Fed. 
Rep.  781. 

13.  Set-offs,  Counterclaims,  etc.  —  24  U.  S.  Stat, 
at  L.  505,  c.  359,  §  1  (2)  ;  U.  S.  v.  Saunders, 
79  Fed.  Rep.  407.     And  see  supra,  this  section, 
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United  States  as  principal  or  surety  may  have  the  amount  due  ascertained  on 
petition  to  the  Court  of  Claims.1  It  is  the  duty  of  the  court  to  ascertain  the 
amount,  if  any,  due  the  United  States.  No  judgment  can  be  rendered  in 
favor  of  the  defendants,  nor  any  conclusion  of  indebtedness  stated  in  favor 
of  the  claimant.2 

(e)  Claims  Referred  by  Departments.  —  Where  any  claim  or  matter  may  be  pending 
in  any  of  the  executive  departments  which  involves  controverted  questions  of 
fact  or  law,  the  head  of  such  department,  with  the  consent  of  the  claimant, 
may  transmit  the  same,  with  the  vouchers,  papers,  proofs,  and  documents 
pertaining  thereto,  to  said  Court  of  Claims,  and  the  same  shall  be  there  pro- 
ceeded in  under  such  rules  as  the  court  may  adopt.  When  the  facts  and 
conclusions  of  law  shall  have  been  found,  the  court  shall  report  its  findings  to 
the  department  by  which  it  was  transmitted.3 

(f)  Claims  Referred  under  Act  of  1883.  —  In  every  case  referred  under  the  Act  of 
March  3,  1883,  the  court  may  proceed  to  render  judgment,  and  report  to 
either  house  of  Congress  or  to  the  department.4 

(g)  Claims  Referred  by  Congress.  —  Any  claim  for  a  grant,  gift,  or  bounty,  except 
for  a  pension,  pending  in  Congress,  may  be  referred,  and  shall  be  proceeded 
■with  as  under  the  Act  of  March  3,  1883. 5  The  reference  in  the  statute  to  the 
Act  of  March  3,  1883,  merely  indicates  the  proper  procedure  and  has  no  refer- 
ence to  the  restrictions  of  jurisdiction  in  that  statute.6  The  court  may  find 
the  facts  notwithstanding  the  bar  of  a  statute  of  limitations.7 

(4)  Act  of  i8gi.  —  The  Act  of  March  3,  1891,  gave  jurisdiction  to  the  Court 
of  Claims  of  Indian  depredation  claims.8  The  statute  does  not  create  new 
liabilities,  but  is  strictly  jurisdictional  as  to  liabilities  defined  by  earlier  stat- 
utes.9 The  jurisdiction  is  wholly  statutory,  and  the  act  cannot  be  made  to 
apply  to  liabilities  which  are  not  within  its  strict  terms.10  The  court  has  not 


5.  b.  (2)  Set-offs  and  Counterclaims  of  the 
United  States. 

1.  Adjustment  of  Accounts.  —  24  U.  S.  Stat, 
at  L.  505,  c.  359,  §  3. 

2.  Gerding  v.  U.  S.,  26  Ct.  CI.  319,  28  Ct.  CI. 
53i. 

3.  Claims  Referred  by  Departments.  —  24  U. 

S.  Stat,  at  L.  507,  c.  359,  §  12.  And  see  supra, 
this  section,  5.  b.  (5)  Claims  Referred  by  De- 
partments. 

Relation  of  the  Statute  to  Other  Acts  in  Pari 
Materia.  —  Without  regard  to  the  amount  in- 
volved, any  claim  within  section  1063,  Rev. 
Stat.,  may,  in  the  discretion  of  the  department 
and  with  the  consent  of  the  claimant,  be  re- 
ferred under  this  act.  U.  S.  v.  New  York,  160 
U.  S.  613.  See  also  Pacific  Coast  Steamship 
Co.  v.  U.  S.,  33  Ct.  CI.  36 ;  Matter  of  Billings, 
23  Ct.  CI.  166. 

Findings  Not  Appealable,  Nor  Obligatory  on 
Department. — In  re  Sanborn,  148  U.  S.  222. 
See  also  U.  S.  v.  New  York,  160  U.  S.  598, 
that  the  report  of  the  court  is  merely  advisory. 

4.  Claims  Referred  under  Act  of  1883. —  24  U. 
S.  Stat,  at  L.  507,  c.  359,  §  13.  See  U.  S.  v. 
New  York,  160  U.  S.  614;  Stovall  v.  U.  S.,  26 
Ct.  CI.  233. 

5.  Claims  Referred  by  Congress.  —  24  U.  S. 
Stat,  at  L.  507,  c.  359,  §  14.  See  Farrar  v.  U. 
S.,  26  Ct.  CI.  1  sr. 

6.  Dowdy  v.  U.  S.,  26  Ct.  CI.  220. 

7.  Balmer  v.  U.  S.,  26  Ct.  CI.  90. 

8.  Indian  Depredation  Claims.  —  26  U.  S.  Stat, 
at  L.  851,  c.  538,  §  1. 

"Property  of  Citizens."  —  U.  S.  v.  Northwest- 
ern Express  Stage,  etc.,  Co.,  164  U.  S.  686 ; 


Johnson  v.  U.  S.,  160  U.  S.  546;  Lalejos  v.  U. 
S.,  35  Ct.  CI.  489 ;  Hernandez  v.  U.  S.,  34  Ct. 
CI.  455;  Rhine  v.  U.  S.,  33  Ct.  CI.  481,  folloiv- 
ing  U.  S.  v.  Burns,  12  Wall.  (U.  S.)  246;  Hos- 
ford  v.  U.  S.,  29  Ct.  CI.  42 ;  Valk  v.  U.  S.,  29 
Ct.  CI.  62 ;  Johnson  v.  U.  S.,  29  Ct.  CI.  1 ;  Valk 
v.  U.  S.,  28  Ct.  CI.  241. 

"  Depredation."  —  See  Thomison  v.  U.  S.,  35 
Ct.  CI.  395  ;  Merchant  v.  U.  S.,  35  Ct.  CI.  403 ; 
Ayres  v.  U.  S.,  35  Ct.  CI.  26;  Davidson  v.  U. 
S.,  34  Ct.  CI.  169;  Jaeger  v.  U.  S.,  33  Ct.  CI. 
214;  Price  v.  U.  S.,  33  Ct.  CI.  106. 

"Band,  Tribe,  or  Nation." — Montoya  v.  U.  S., 
1  So  U.  S.  261  ;  Conners  v.  U.  S.,  180  U.  S.  271 ; 
Herring  v.  U.  S.,  32  Ct.  CI.  536 ;  Graham  v.  U. 
S.,  30  Ct.  CI.  318. 

"  In  Amity  with  the  United  States."  —  Leighton 
v.  U.  S.,  161  U.  S.  291 ;  Luke  v.  U.  S.,  35  Ct. 
CI.  15;  Painter  v.  U.  S.,  33  Ct.  CI.  114;  Her- 
ring v.  U.  S.,  32  Ct.  CI.  536 ;  Duran  v.  U.  S.,  32 
Ct.  CI.  273  ;  Leighton  v.  U.  S.,  29  Ct.  CI.  289 ; 
Love  v.  U.  S.,  29  Ct.  CI.  340;  Valk  v.  U.  S., 
29  Ct.  CI.  62,  33  Ct.  CI.  501  ;  Cox  v.  U.  S.,  29 
Ct.  CI.  349;  Bush  v.  U.  S.,  29  Ct.  CI.  144; 
Marks  v.  U.  S.,  28  Ct.  CI.  147- 

"  Just  Cause  or  Provocation." — Luke  v.  U.  S., 
35  Ct.  CI.  15. 

9.  Liabilities  as  Denned  by  Earlier  Acts.  — 
Jaeger  v.  U.  S.,  33  Ct.  CI.  214;  Welch  v.  U.  S., 
32  Ct.  CI.  106;  Garrison  v.  U.  S.,  30  Ct.  CI. 
272;  Love  v.  U.  S.,  29  Ct.  CI.  332. 

10.  Jurisdiction  Strictly  limited.  —  Ayres  v. 
U.  S.,  35  Ct.  CI.  26;  Swope  v.  U.  S.,  33  Ct.  CI. 
223 ;  Brown  v.  U.  S.,  32  Ct.  CI.  432 ;  Labadie 
v.  U.  S.,  32  Ct.  CI.  368;  Friend  v.  U.  S.,  29  Ct. 
CI.  425. 
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jurisdiction  of  a  claim  for  merely  consequential  damages,1  nor  for  property 
destroyed  or  stolen  in  a  foreign  territory.* 

(5)  Special  Statutes.  —  Special  statutes  have  at  times  been  passed  giving 
the  Court  of  Claims  jurisdiction  in  certain  classes  of  cases.3 

6.  Evidence  —  a.  In  General. — -Where  Congress  has  not  provided,  and 
no  special  reason  demands,  a  different  rule,  the  rules  of  evidence  as  found  in 
the  common  law  govern  the  action  of  the  Court  of  Claims.* 

b.  Statutory  Provisions.  —  The  statutes  provide  that  evidence  shall 
be  furnished  by  Congress  and  the  departments  in  certain  classes  of  cases,5  and 
that  whenever  it  is  material  in  any  claim  to  ascertain  whether  any  person  did 
or  did  not  give  any  aid  or  comfort  to  the  rebellion,  the  claimant  is  required 
to  prove  his  loyalty.6  There  are  various  statutory  provisions  relating  to  the 
competency  of  persons  as  witnesses  and  to  the  mode  of  procedure  in  taking 
testimony.7 

7.  Limitations. — The  General  Statute  provides  that  "  every  claim  against  the 
United  States,  cognizable  by  the  Court  of  Claims,  shall  be  forever  barred 
unless  the  petition  setting  forth  a  statement  thereof  is  filed  in  the  court,  or 
transmitted  to  it  by  the  secretary  of  the  Senate  or  the  clerk  of  the  House  of 
Representatives  as  provided  by  law,  within  six  years  after  the  claim  first 
accrues."8    A  claim  referred  by  either  house  of  Congress  is  subject  to  the 


1.  Price  v.  U.  S.,  174  U.  S.  373  ;  Davidson  v. 
U.  S..  34  Ct.  CI.  169;  Swope  v.  U.  S.,  33  Ct. 
CI.  223. 

2.  Corralitos  Co.  v.  U.  S.,  178  U.  S.  280. 

3.  Settlement  of  Outstanding  Claims  Against 
District  of  Columbia. —  21  U.  S.  Stat,  at  L.  284, 
c.  243,  §  1 ;  31  U.  S.  Stat,  at  L.  554,  c.  789, 
par.  9. 

Rights  of  the  Delaware  Tribe  to  Lands  and 
Funds  in  Cherokee  Nation. — 30  U.  S.  Stat,  at  L. 
504,  c.  517,  §  25. 

4.  Common-law  Rules  of  Evidence. —  Moore 
V.  U.  S.,  91  U.  S.  270.  See  also  U.  S.  v.  Pugh, 
99  U.  S.  265;  West  Virginia  v.  U.  S.,  (1902) 
37  Ct.  CI.  201  (citing  Le  More  v.  U.  S.,  (1899) 
35  Ct.  CI.  9;  Vance  v.  U.  S.,  (1895)  30  Ct.  CI. 
252;  Allen  v.  U.  S.,  (1893)  28  Ct.  CI.  141; 
Dockery  v.  U.  S.,  (1891)  26  Ct.  CI.  148); 
Nance  v.  U.  S.,  (1888)  23  Ct.  CI.  468;  Main  v. 
U.  S.,  (1886)  21  Ct.  CI.  54;  Smith  v.  U.  S., 
(1884)  19  Ct.  CI.  690;  The  Walter  B.  Chester 
v.  U.  S.,  (1884)  19  Ct.  CI.  682;  Chickasaw  Na- 
tion v.  U.  S.,  19  Ct.  CI.  133. 

5.  Statutory  Provisions.  —  Rev.  Stat.  U.  S.,  § 
188;  26  U.  S.  Stat,  at  L.  851,  c.  538,  §§  4,  11  ; 
23  U.  S.  Stat,  at  L.  283,  c.  25,  §  5.  See  Nesbitt 
V.  U.  S.,  186  U.  S.  153;  Jones  v.  U.  S.,  35  Ct. 
CI.  36  ;  Barrow  v.  U.  S.,  30  Ct.  CI.  54  ;  Weston  v. 
U.  S.,  29  Ct.  CI.  420.  See  also  supra,  this 
section,  as  to  the  power  of  the  court  to  call 
upon  the  departments  for  information,  Organi- 
zation and  Authority. 

6.  Rev.  Stat.  U.  S.,  §  1074.  See  Hall  v.  U. 
S.,  27  Ct.  CI.  438 ;  Watson  v.  U.  S.,  25  Ct.  CI. 
116. 

7.  Rev.  Stat.  U.  S.,  §§  1075,  1078,  1080,  1081, 
1082,  1083,  1084;  22  U.  S.  Stat,  at  L.  486,  c. 
Ii6,  $  6;  24  U.  S.  Stat,  at  L.  506,  c.  359,  §  8; 
26  U.  S.  Stat,  at  L.  853,  c.  538,  §  5- 

8.  Limitations.  —  Rev.  Stat.  U.  S.,  §  1069, 
"Inch  has  a  proviso,  "That  the  claims  of  mar- 
ried women  first  accrued  during  marriage,  of 
persons  under  the  age  of  twenty-one  years  first 
accrued  during  minority,  and  of  idiots,  lunatics, 
insane  persons,  and  persons  beyond  the  seas 


at  the  time  the  claim  accrued,  entitled  to  the 
claim,  shall  not  be  barred  if  the  petition  be  filed 
in.  the  court  or  transmitted,  as  aforesaid,  within 
three  years  after  the  disability  has  ceased  ;  but 
no  other  disability  than  those  enumerated  shall 
prevent  any  claim  from  being  barred,  nor  shall 
any  of  the  said  disabilities  operate  cumula- 
tively." 

As  to  When  Claims  First  Accrue,  see  U.  S.  v. 

Wardwell,  (1898)  172  U.  S.  48;  U.  S.  v.  Cooner, 

(1887)  120  U.  S.  124;  U.  S.  v.  Taylor,  (1881) 
104  U.  S.  216;  Kennedy  v.  U.  S.,  79  Fed.  Rep. 
893  ;  Kinney  v.  L).  S.,  60  Fed.  Rep.  883  ;  Ray  v. 
U.  S.,  (1892)  50  Fed.  Rep.  166;  Hartman  v. 
U.  S.,  (1900)  35  Ct.  CI.  108;  Curtis  v.  U.  S., 
(1885)  34  Ct.  CI.  1;  Mumford  v.  U.  S..  (1896) 
31  Ct.  CI.  210;  Myerle  v.  U.  S.,  (1896)  31  Ct. 
CI.  105;  Bernard  v.  U.  S.,  (1891)  26  Ct.  CI. 
312,  citing  the  Twenty  Per  Cent.  Cases,  (1873) 
9  Ct.  CI.  314,  affirmed.  20  Wall.  (U.  S.)  179; 
Indiana  v.  U.  S.,  (1891)  26  Ct.  CI.  583;  Cen- 
tral Pac.  R.  Co.  v.  U.  S.,  (1889)  24  Ct.  CI.  152; 
Ravenel  v.  U.  S.,  (1888)  23  Ct.  CI.  192;  Louis- 
iana v.  U.  S.,  (1888)  23  Ct.  CI.  53;  Rice  v. 
U.  S.,  (1886)  21  Ct.  CI.  413,  affirmed  (1887) 
122  U.  S.  611;  Patterson  v.  U.  S.,  (1886)  21 
Ct.  CI.  322;  Wray  v.  U.  S.,  (1884)  19  Ct.  CI. 
154;  Buffalo  Bayou  R.  Case,  (1880)  16  Ct.  CI. 
238;  Fulenweider's  Case,  (1873)  9  Ct.  CI.  403. 

When  Petitions  by  Disbursing-  Officers  under 
section  1059,  Rev.  Stat.,  are  within  the  statute, 
see  U.  S.  v.  Smith,  (1881)  105  U.  S.  620;  U. 
S  v.  Clark,  (1877)  96  U.  S.  37;  Wood  v.  U. 
S.,  (1889)  25  Ct.  CI.  98;  Scott  v.  U.  S.,  (1882) 
18  Ct.  CI.  1;  Hobbs's  Case,  ( 1881 )  17  Ct.  CI. 
189;  Smith's  Case,  (1878)  14  Ct.  CI.  114. 

Claims  by  Patentees  Against  the  Government,  — 
Hartman  v.  U.  S.,  35  Ct.  CI.  106. 

Persons  under  Disability, —  De  Arnaud  v.  U. 
S  .  (1894)   151   U.  S.  483;  Savage  v.  U.  S., 

(1888)  23  Ct.  CI.  255;  Leonard  v.  U.  S.,  (1883) 
18  Ct.  CI.  382. 

A  Further  General  Statute  Provides  "that  no 
suit  against  the  government  of  the  United  States 
shall  be  allowed  under  this  act  [the  Tucker  Act 
)  Volume  XXIX. 


Court  of  Claims. 


UNITED  STATES  COURTS. 


Limitations. 


statute.1  The  acknowledgment  of  a  debt  by  Congress  takes  it  out  of  the 
statute.8  Where  a  claim  is  of  such  a  character  that  it  may  be  allowed  and 
settled  by  an  executive  department,  or  may,  in  the  discretion  of  the  head  of 
such  department,  be  referred  to  the  court  for  final  determination,  the  limi- 
tation is  not  pleadable  in  the  Court  of  Claims,  provided  such  claim  was  pre- 
sented for  settlement  at  the  department  within  six  years  after  it  first  accrued; 
that  is,  within  six  years  after  suit  could  be  commenced  thereon  against  the 
government.  The  filing  of  the  petition  relates  back  to  the  date  when  it  was 
first  presented  at  the  department  for  allowance  and  settlement.3  A  suit  is 
barred  if  brought  more  than  six  years  after  rejection  by  the  department.4 
Erroneous  rulings  of  the  department  do  not  stop  .he  statute,5  and  consoli- 
dating claims  does  not  take  the  barred  claims  out  of  the  statute.6  The 
limitation  is  jurisdictional  and  cannot  be  waived  by  the  officers  of  the  govern- 
ment,7 but  is  applicable  only  to  suits  in  the  Court  of  Claims,  and  the  head  of 
a  department  may  allow  claims  filed  more  than  six  years  after  the  rights 
accrued.8 

There  Are  Other  Statutory  Provisions  as  to  the  limitation  of  suits  brought  under 
the  acts  giving  the  court  jurisdiction  of  French  spoliation  claims,9  and  Indian 
depredation  claims.10 

of  1887]  unless  the  same  shall  have  been 
brought  within  six  years  after  the  right  accrued 
for  which  the  claim  is  made."  24  U.  S.  Stat, 
at  L.  505,  c.  359,  §  1  (2). 

Only  Inconsistent  Previous  Legislation  Su- 
perseded.—  U.  S.  v.  Jones,  131  U.  S.  1. 

The  Exceptions  in  the  Foregoing  Proviso  to 
section  1069,  Rev.  Stat.,  are  not  repealed  by  this 
statute  and  this  section  must  be  interpreted 
as  if  that  proviso  were  added.  U.  S.  v.  Great- 
house,  166  U.  S.  601. 

1.  Claim  Referred  by  Congress.  —  Ford  v.  U. 
S.,  116  U.  S.  213.  See  Dunbar  v.  U.  S.,  19  Ct. 
CI.  489. 

2.  Acknowledgment  of  Debt.  —  Cross's  Case, 
4  Ct.  CI.  271.  But  see  U.  S.  v.  Wilder,  13  Wall. 
(U.  S.)  254,  that  the  payment  of  an  admitted 
debt  does  not  take  the  greater  amount,  liability 
for  which  is  denied,  out  of  the  statute. 

3.  Claim  Referred  by  Department.  —  U.  S.  v. 
Lippitt,  100  U.  S.  663.  See  also  U.  S.  v.  New 
York,  (1896)  160  U.  S.  599:  De  Arnaud  v.  U. 
S.,  151  U.  S.  483;  Finn  v.  U.  S.,  (1887)  123 
U.  S.  227 ;  Winchester,  etc.,  R.  Co.  v.  U.  S., 
(1892)  27  Ct.  CI.  494;  Alexandria,  etc.,  R.  Co. 
v.  U.  S.,  (1891)  26  Ct.  CI.  327;  Balmer  v.  U. 
S.,  (1890)  26  Ct.  CI.  86;  Warder  v.  U.  S., 
(1890)  25  Ct.  CI.  159;  Savage  v.  U.  S.,  (1888) 
23  Ct.  CI.  255  ;  McClure  v.  U.  S.,  19  Ct.  CI.  18; 
Green  v.  U.  S.,  (1883)  18  Ct.  CI.  93;  Winni- 
simmet  Co.'s  Motion,  (1876)  12  Ct.  CI.  320. 

But  See  as  to  Voluntary  Suits  being  barred 
unless  brought  within  six  years  after  the  claims 
accrue,  Curtis  v.  U.  S.,  (1808)  34  Ct.  CI.  1; 
Carlisle  v.  U.  S.,  (1894)  29  Ct.  CI.  414;  Balmer 
v.  U.  S.,  (1890)  26  Ct.  CI.  86;  Ravesies  v.  U. 
S.,  (1886)  21  Ct.  CI.  247;  Taylor's  Case,  (1878) 
14  Ct.  CI.  340,  affirmed  (1881)  104  U.  S.  216; 
Bulkley's  Case,  (1872)  8  Ct.  CI.  519;  Battelle's 
Case,  (1871)  7  Ct.  CI.  297. 

4.  After  Rejection  by  Department.  —  U.  S.  v. 
Connor,  138  U.  S.  61. 

5.  Misleading  Rulings  of  Department.  —  Lisle 
v.  U.  S.,  23  Ct.  CI.  270. 

6.  Consolidating  Claims.  —  Central  Pac.  R. 
Co.  v.  U.  S.,  24  Ct.  CI.  145.  See  U.  S.  v.  Utz, 
39  U.  S.  App.  630 !  Timmonds  v.  U.  S.,  (C. 
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C.  A.)  1898)  84  Fed.  Rep.  933,  and  Hughes  v. 
U.  S.,  (1898)  86  Fed.  Rep.  1022,  as  to  part  of 
a  claim  being  barred. 

7.  Limitation  Is  jurisdictional.  —  U.  S.  v. 
Wardwell,  (1898)  172  U.  S.  48;  Finn  v.  U.  S., 
(1887)  123  U.  S.  227;  U.  S.  v.  Utz,  29  U.  S. 
App.  630 ;  Baltimore,  etc.,  R.  Co.  v.  U.  S., 
("899)  34  Ct.  CI.  484;  Cotton  v.  U.  S.,  (1894) 
29  Ct.  CI.  207;  Mosby  v.  U.  S.,  (1888)  24  Ct. 
CI.  1  ;  Cape  Ann  Granite  Co.  v.  U.  S.,  (1885) 
20  Ct.  CI.  1  ;  Leonard  v.  U.  S.,  (1883)  18  Ct. 
CI.  382;  Green's  Case,  (1881)  17  Ct.  CI.  174; 
Kendall's  Case,  (1878)  14  Ct.  CI.  124. 

8.  (1894)  20  Op.  Atty.-Gen.  753. 

9.  French  Spoliation  Claims,  -  "  Claims  not 
finally  presented  to  the  court  within  the  period 
of  two  years  limited  by  this  act  shall  be  forever 
barred."    23  U.  S.  Stat,  at  L.  284,  c.  25,  §  6. 

10.  Indian  Depredation  Claims.  — "  That  all 
questions  of  limitations  as  to  time  and  manner 
of  presenting  claims  are  hereby  waived,  and  no 
claim  shall  be  excluded  from  the  jurisdiction  of 
the  court  because  not  heretofore  presented  to 
the  secretary  of  the  interior  or  other  officer  or 
department  of  the  government :  Provided,  That 
no  claim  accruing  prior  to  July  first,  eighteen 
Kindred  and  sixty-five,  shall  be  considered  by 
the  court  unless  the  claim  shall  be  allowed  or 
has  been  or  is  pending,  prior  to  the  passage  of 
this  act,  before  the  secretary  of  the  interior  or 
the  Congress  of  the  United  States,  or  before 
any  superintendent,  agent,  sub-agent,  or  com- 
missioner, authorized  under  any  Act  of  Con- 
gress to  inquire  into  such  claims  ;  but  no  case 
shall  be  considered  pending  unless  evidence  has 
been  presented  therein  :  And  provided  further, 
that  all  claims  existing  at  the  time  of  the  tak- 
ing effect  of  this  act  shall  be  presented  to  the 
court  by  petition,  as  hereinafter  provided,  within 
three  years  after  the  passage  hereof,  or  shall 
be  thereafter  forever  barred :  And  provided 
further,  That  no  suit  or  proceeding  shall  be  al- 
lowed under  this  act  for  any  depredation  which 
shall  be  committed  after  the  passage  thereof." 
26  U.  S.  Stat,  at  L.  852,  c.  538,  §  2.  See  Gon- 
zales v.  U.  S.,  (1902)  37  Ct.  CI.  243;  Davenport 
v.  U.  S.,  (1896)  31  Ct.  CI.  430;  Duran  v.  U.  S., 

Volume  XXIX. 


Court  of  Private 


UNITED  STATES  COURTS. 


Land  Claims. 


VII.  Court  of  Private  Land  Claims  —  I.  Organization  and  Authority.  — 

The  Court  of  Private  Land  Claims  was  organized  by  the  Act  of  March  3,  1 891 , 
and  consists  of  a  chief  justice  and  four  associate  justices,  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  any  three  of 
whom  constitute  a  quorum.  Each  of  the  justices  has  power  to  administer 
oaths  and  affirmations.1  They  are  authorized  to  grant  in  vacation  all  orders 
for  taking  testimony,  and  otherwise  to  hear  and  dispose  of  interlocutory 
motions;  and  the  court  possesses  all  the  powers  of  a  Circuit  Couit  of  the 
United  States  in  preserving  order,  compelling  the  production  of  books,  papers, 
and  documents,  and  the  attendance  of  witnesses,  and  in  punishing  contempts.- 
In  the  original  statute  it  was  provided  that  the  powers  and  functions  of  the 
court  should  cease  on  December  31,  1895, 3  but  by  subsequent  statutes  4  the 
time  was  extended  from  time  to  time,  the  last  of  which  provided  that  its 
powers  and  functions  should  cease  on  June  30,  1904.5  By  the  Act  of  Apt<! 
28,  1904,  it  is  provided  "  That  all  the  powers  now  exercised  by  the  Court  of 
Private  Land  Claims  in  the  approval  of  surveys  executed  under  its  decrees 
of  confirmation  shall  be  conferred  upon  and  exercised  by  the  commissioner  of 
the  General  Land  Office  from  and  after  the  thirtieth  day  of  June,  nineteen 
hundred  and  four. "  6 

2.  Officers  —  Clerks.  —  The  court  appoints  a  clerk  who  attends  all  the  sessions 
of  the  court,  and  a  deputy  clerk,  where  regular  terms  of  court  are  held.7 

An  Attorney  represents  the  United  States  in  the  court,  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate. s 

Other  Officers.  —  The  court  appoints  a  Spanish  interpreter  and  a  stenographer.9 

3.  Seats  and  Sessions.  —  The  statute  provides  that  "  The  court  shall  hold 
such  sessions  in  the  states  and  territories  mentioned  in  this  act  as  shall  be 
needful  for  the  purposes  thereof,  and  shall  give  notice  of  the  times  and  places 
of  the  holding  of  such  sessions  bv  publication  in  both  the  English  and  Spanish 
languages,  in  one  newspaper  published  at  the  capital  of  such  state  or  ferrito/y, 
once  a  week  for  two  successive  weeks,  the  last  of  which  publications  shall  not 
b    less  than  thirty  days  next  preceding  the  times  of  the  holding  of  such 

ions,  but  such  sessions  may  be  adjourned  from  time  to  time  without  such 
publication. "  10 

4.  Jurisdiction.  —  By  the  treaties  with  Mexico  of  February  2,  1848,  and  of 
jmber  30,  1853,  private  property,  the  titles  to  which  rested  upon  Spanish 

and  Mexican  grants,  was  guaranteed  protection.  The  lands  are  embraced 
within  the  territories  of  New  Mexico,  Arizona,  or  Utah,  or  within  the  states 

0  Nevada,  Colorado,  or  Wyoming.11    Of  claims  for  such  lands,  by  virtue  of 

1  ny  Spanish  or  Mexican  grant,  concession,  warrant,  or  survey,  the  court  is 
given  jurisdiction  by  the  statute.12  The  court  has  no  other  jurisdiction  than 
tint  granted  by  Congress,  being  confined  entirely  to  claims  of  the  character 
in  uiioned  in  the  act.13  An  inchoate  claim,  which  could  not  have  been  asserted 
ai  an  absolute  right  against  the  government  of  either  Spain  or  Mexico,  and 

(1896)  31  Ct.  CI.  353;  King  v.  U.  S.,  (1896)  5.  32  U.  S.  Stat,  at  L.  1,144,  c.  1,007,  §  1. 

31  Ct.  CI.  304;  Barrow  v.  U.  S.,  (1895)  30  Ct.  6.  33  U.  S.  Stat,  at  L.  485,  c.  1,762. 

54;  Weston  v.  U.  S.,  (1894)  29  Ct.  CI.  420;  7.  Officers.  —  26  U.  S.  Stat,  at  L.  854,  c.  539, 

Leighton  v.  U.  S.,  (1894)  29  Ct.  CI.  288;  Stone  §  1. 

*.  U.  S.,  (1894)  29  Ct.  CI.  in  ;  Mitchell  v.  U.  8.  26  U.  S.  Stat,  at  L.  854,  c.  539,  §  2. 

S.,  (1894)  29  Ct.  CI.  i  j;    Langford's  Case,  9.  26  U.  S.  Stat,  at  L.  854. 

(1876)  12  Ct.  CI.  338.  10.  26  U.  S.  Stat,  at  L.  854,  c.  539,  §  1.  And 

1.  Organization  and  Authority.  —  26  U.  S.  Stat.  see  infra,  this  division,  Jurisdiction. 

at  L.  S54,  c.  539,  §  1.  11,  Jurisdiction.— 9  U.  S.  Stat,  at  L.  929,  art. 

2.  26  U.  S.  Stat,  at  L.  859,  c.  539,  §  12.  8;  10  U.  S.  Stat,  at  L.  1035,  art.  5  ;  26  U.  S. 

3.  ->6  U.  S.  Stat,  at  L.  862,  c.  539,  §  19.  Stat,  at  L.  854.  c.  539,  §  6. 

4.  28  U.  S.  Stat,  at  L.  85,  c.  177;  29  U.  S.  12.   (1891)  20  Op.  Atty.-Gen.  n8. 

Stat,  at  L.  577,  c.  265  ;  30  U.  S.  Stat,  at  L.  888,  13.  Las  Animas  Land  Grant  Co.  v.  U.  S.,  179 

c.  t87;  ,1T  U.  S.  Stat,  at  L.  132,  c.  192;  32  U.  U.  S.  205.     See  also  Rio  Arriba  Co.  v.  U.  S., 

S.  Mat.  at  L.  170,  c.  594.  T67  TJ.  S.  298. 
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which  was  subject  to  the  uncontrolled  discretion  of  Congress,  is  not  within 
the  purview  of  the  statute,  but  the  duty  of  protecting  such  claims  rests  upon 
the  political  department.1  When  the  title  has  once  been  confirmed  by  Con- 
gress it  should  be  lespected  by  the  Court  of  Private  Land  Claims  as  if  it  were 
a  confirmation  by  the  court  itself,  and  conflicting  claimants  are  at  liberty  to 
resort  to  the  ordinary  remedies  at  law  or  in  equity,  according  to  the  nature 
of  the  claims.2  When  it  is  discovered  that  by  the  express  prohibition  of 
Congress  the  court  was  without  jurisdiction,  the  merits  of  the  case  cannot  be 
decided  either  by  that  court,  or  by  the  United  States  Supreme  Court  on 
appeal.3 

UNITED  STATES  CURRENCY.  (See  also  Currency  —  Current,  vol.  8, 
p.  498;  Money,  vol.  20,  p.  837;  and  the  titles  Payment,  vol.  21,  p.  513; 
Tender,  vol.  28,  p.  1.)  —  See  note  4. 

UNITED  STATES  JUDGE.  (See  also  the  titles  Judge,  vol.  17,  p.  714; 
United  States  Courts,  ante,  p.  203.)  —  See  note  5. 


1.  U.  S.  v.  Santa  Fe,  165  U.  S.  714.  But 
see  Territory  v.  Tax  Delinquents,  (N.  Mex. 
1904)  76  Pac.  Rep.  316. 

2.  U.  S.  v.  Conway,  175  U.  S.  60. 

The  United  States,  at  their  election,  may 
have  the  validity  of  any  Mexican  grant,  whether 
complete  or  incomplete,  determined  by  the 
Court  of  Private  Land  Claims,  so  far  as  con- 
cerns the  interest  of  the  United  States ;  and 
proceedings  to  establish  against  the  United 
States  private  titles  claimed  under  incomplete 
Mexican  grants  are  within  the  exclusive  juris- 
diction of  that  court ;  but  the  private  holder 
of  any  complete  and  perfect  Mexican  grant 
may,  but  is  not  obliged  to,  have  its  validity  as 
against  the  United  States  determined  by  that 
court ;  and  no  rights  of  private  persons,  as  be- 
tween themselves,  can  be  determined  by  pro- 
ceedings under  this  act.  Ainsa  v.  New  Mexico, 
etc.,  R.  Co.,  175  U.  S.  89. 

3.  U.  S.  v.  Baca,  184  U.  S.  653.  See  Las 
Animas  Land  Grant  Co.  v.  U.  S.,  179  U.  S.  205 ; 


302 


Real  de  Dolores  Del  Oro  v.  U.  S.,  175  U.  S.  74. 

4.  United  States  Paper  Currency.  —  In  Rucker 
v.  State,  (Tex.  Crim.  1894)  26  S.  W.  Rep.  65, 
it  was  said  :  "  We  are  of  opinion  that  United 
States  paper  currency  money  includes  treas- 
ury notes,  commonly  called  '  greenbacks,'  silver 
certificates,  and  gold  certificates." 

In  an  indictment  for  larceny,  a  description  of 
the  property  stolen  as  United  States  cur- 
rency has  been  held  to  be  insufficient.  The 
court  said :  "  United  States  currency  may 
be  gold,  or  silver,  or  treasury  notes,  or  bank- 
notes. Proof  that  any  of  these  subjects 
were  obtained  by  the  false  pretense  alleged 
would  be  perfectly  consistent  with  the  indict- 
ment, which,  therefore,  is  too  vague."  Left- 
wich  v.  Com.,  20  Gratt.  (Va.)  720.  See  also 
Dull  v.  Com.,  25  Gratt.  (Va.)  975. 

5.  United  States  Judge.  —  The  term  United 
States  judge  has  been  held  to  include  a 
United  States  commissioner.  Chin  Bak  Kan 
v.  U.  S.,  22  U.  S.  Sup.  Ct.  Rep.  891. 
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I.  Introductory.  —  A  United  States  marshal  is  the  executive  officer  of 
the  United  States  courts  in  the  district  for  which  he  is  appointed.  His 
position  in  those  courts  corresponds  very  closely  to  that  of  a  sheriff  in  the 
state  courts,  and  the  legal  principles  applicable  to  the  two  officers  being 
practically  identical,  the  title  treating  of  sheriffs  should  be  consulted  in 
connection  with  this  title.1 

II.  Appointment,  Qualification,  and  Tenure  —  Appointment  and  Term  of  office. 
—  A  United  States  marshal  is  appointed  by  the  President,3  to  serve  a  term 

1.  See  the  title  Sheriffs  and  Constables,  recess  appointment  in  such  case,  if  his  ap- 
vol.  25,  p.  658.  pointee  appeared  before  the  district  judge  with 

2.  Appointment.  —  U.  S.  Rev.  St.,  §  776.  a  proper  commission,  it  was  the  judge's  duty  to 
Recess   Appointment.  —  Where  a  vacancy  in      take  the  bond  and  administer  the  oath  without 

the  office  of  marshal  occurred  during  a  session  inquiring  into  the  President's  authority  to  make 
of  the  Senate  and  continued  into  a  recess,  and  the  appointment.  In  re  Yancey,  28  Fed.  Rep. 
the  President  undertook  to  fill  the  vacancy  by  445. 

a  recess  appointment,  it  was  held  that,  whether  Appointment  by  De  Facto  President.  —  Where 
vr  not  the  President  <;ould  properly  make  a      a  marshal  exercises  his  office  under  an  appoint-.. 
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of  four  years.1 

Qualification.  —  Before  entering  upon  the  duties  of  his  office  the  appointee 
must  take  the  prescribed  oath  a  and  give  the  required  bond.3 

On  Removal  from  Office  the  marshal's  functions  and  powers  terminate  at  once 
without  notice  of  the  removal.4 

III.  Powers,  Duties,  and  Liabilities  —  1.  In  General,  —  By  statute  a 
marshal  is  given  the  same  powers  in  executing  the  laws  of  the  United  States 
as  are  possessed  by  sheriffs  under  the  laws  of  the  state  in  which  the  marshal's 
district  is  located,5  and  his  liabilities,  except  in  so  far  as  they  are  controlled 
by  the  federal  statutes,  are  governed  by  the  same  principles  that  apply  to 
state  sheriffs.6 


ment  by  one  holding  the  office  of  President 
under  a  claim  of  title  thereto,  the  question  of 
the  legality  of  the  President's  election  cannot 
be  decided  on  a  motion  to  discharge  a  prisoner 
arrested  by  the  marshal,  on  the  ground  that  the 
latter  was  without  authority  since  the  person 
who  undertook  to  appoint  him  had  never  been 
legally  elected  President.  Peyton  v.  Brent,  3 
Cranch  (C.  C.)  424. 

1.  Term.  — U.  S.  Rev.  St.,  §  779- 

2.  Oath  of  Office.  —  U.  S.  Rev.  St.,  §  782. 

3.  Bond.  — U.  S.  Rev.  St.,  §  783. 
Insufficient  Bond.  —  The  bond  being  required 

by  law  to  run  to  the  United  States,  it  was  held 
that  a  bond  given  to  the  President  of  the 
United  States  and  his  successors  in  office  did 
not  entitle  the  appointee  to  enter  upon  his 
duties  as  marshal.  The  President  had  no  right 
to  take  such  bond  or  pass  upon  the  sufficiency 
of  the  sureties,  that  power  being  given  by  law 
to  the  district  judge.  Jackson  v.  Simonton,  4 
Cranch  (C.  C.)  255. 

4.  Notice  of  Removal  Unnecessary.  —  Overton 
v.  Gorham,  2  McLean  (U.  S.)  509 ;  U.  S.  v. 
Arkansas  Bank,  Hempst.  (U.  S.)  460.  But 
see  Bowerbank  v.  Morris,  Wall.  (C.  C.)  119, 
where  acts  done  by  the  outgoing  marshal,  be- 
fore notice  of  the  appointment  of  his  successor, 
were  held  to  be  valid.  As  to  powers  and  lia- 
bilities after  the  end  of  the  term,  see  infra, 
III.  6. 

Notice  to  a  Deputy  Marshal  is  notice  to  the 
marshal  of  the  fact  of  such  removal.  U.  S.  v. 
Arkansas  Bank,  Hempst.  (U.  S.)  460. 

The  Removal  Is  Complete  when  the  new  ap- 
pointee has  received  his  commission  from  the 
President,  taken  the  oath  of  office,  and  given 
the  required  bond.  U.  S.  v.  Arkansas  Bank, 
Hempst.  (U.  S.)  460. 

5.  Given  Same  Powers  as  Sheriffs.  —  U.  S. 
Rev.  St.,  §  788.  And  see  U.  S.  v.  Harden, 
4  Hughes  (U.  S.)  455,  io  Fed.  Rep.  802;  The 
Tug  E.  W.  Gorgas,  10  Ben.  (U.  S.)  460;  Carico 
v.  Wilmore,  51  Fed.  Rep.  196;  In  re  Acker, 
66  Fed.  Rep.  290 ;  Puleston  v.  U.  S.,  85  Fed. 
Rep.  570 ;  In  re  Anderson,  94  Fed.  Rep.  487 ; 
State  v.  Dill,  48  S.  Car.  249. 

As  to  the  powers,  duties,  and  liabilities  of 
sheriffs,  see  the  title  Sheriffs  and  Constables, 
vol.  25,  p.  669  et  seq. 

An  Indian  Policeman  Is  Not  a  Marshal  within 
the  meaning  of  this  statute.  John  Bad  Elk  v. 
U.  S.,  177  U.  S.  529. 

Power  to  Arrest  Without  Warrant.  —  A  mar- 
shal can  arrest  without  a  warrant  wherever  a 
state  sheriff  has  power  to  do  so.  Carico  v. 
^Wilmore,  51  Fed.  Rep.  196;  In  re  Acker,  66 


Fed.  Rep.  290;  State  v.  Dill,  48  S.  Car.  249. 
And  see  Matter  of  Nelson,  9  Utah  365.  See 
generally  the  title  Arrest,  vol.  2,  p.  869. 

So  a  special  deputy  marshal,  appointed  under 
U.  S.  Rev.  St.,  §  2021,  to  serve  at  an  election, 
h^i  power  to  arrest  without  warrant  a  person 
who  he  has  probable  cause  to  believe  has  aided 
and  counseled  a  person  to  vote  who  had  no 
legal  right  to  vote.  Ex  p.  Morrill,  35  Fed. 
Rep.  261. 

Power  to  Keep  the  Peace.  —  A  marshal  has 
the  same  power  to  keep  the  peace  of  the  United 
States  that  a  sheriff  has  to  keep  the  peace  of 
the  state.  Therefore  he  has  power  to  protect 
a  United  States  judge  from  assault,  and,  if 
necessary,  to  kill  the  assailant.  For  such  an 
act  he  is  not  answerable  in  a  state  court,  since 
he  is  acting  under  the  laws  of  the  United 
States.     In  re  Neagle,  135  U.  S.  1. 

Power  to  Raise  Posse  Comitatus.  —  A  marshal 
has  power  to  raise  the  posse  comitatus  and 
call  on  all  citizens  to  aid  him  in  arresting 
rioters ;  and  such  citizens  have  the  right  to 
arm  themselves.  U.  S.  v.  Fenwick,  4  Cranch 
(C.  C.)  675- 

Powers  Limited  to  District.  —  The  powers 
given  to  a  marshal  by  U.  S.  Rev.  St.,  §  788, 
are  limited  to  the  district  in  which  he  is 
appointed.  In  re  Anderson,  94  Fed.  Rep. 
487. 

6.  Liability  for  Escape  of  Prisoner.  —  See  the 

title  Escape,  vol.  11,  p.  258.  See  also  Servis 
v.  Marsh,  38  Fed.  Rep.  794 ;  U.  S.  v.  Brent,  1 
Cranch  (C.  C.)  525  ;  Randolph  v.  Donaldson,  9 
Cranch  (U.  S.)  76. 

For  an  Escape  from  a  State  Jail  of  a  person 
imprisoned  under  federal  process  the  marshal 
is  not  liable,  the  keeper  of  such  jail  not  being 
considered  his  deputy.  Randolph  v.  Donald- 
son, 9  Cranch  (U.  S.)  76. 

Liability  for  Death  of  Prisoner  by  Mob  Violence. 
—  A  marshal  is  bound  to  protect  a  prisoner  in 
his  custody  against  lawless  violence ;  and 
where,  with  knowledge  that  certain  persons 
meditated  violence  against  a  prisoner,  the  mar- 
shal intrusted  him  to  a  deputy  known  by  him 
to  be  unfit  and  incompetent,  he  was  held  fo  be 
civilly  liable  for  the  killing  of  such  prisoner 
by  a  mob.  Asher  v.  Cabell,  (C.  C.  A.)  50  Fed. 
Rep.  818.  And  see  Logan  v.  U.  S.,  144  U.  S. 
263.  See  also  the  title  Sheriffs  and  Con- 
stables, vol.  25,  p.  671. 

The  prisoner's  right  to  protection  is  secured 
by  the  Constitution  and  laws  of  the  United 
States,  and  is  not  one  which  can  be  vindicated 
only  under  the  laws  of  the  several  states.  For 
a  violation  of  such  right  the  federal  courts 
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2.  In  Regard  to  Execution  of  Process  —  a.  In  General.  —  It  is  the  duty  of 
the  marshal  to  execute  and  return  with  due  diligence  the  processes  and  orders 
of  the  federal  courts  which  may  be  placed  in  his  hands.1 

Liability  for  Negligence.  —  For  a  failure  or  refusal  to  perform  such  duty,  or 
negligence  in  its  performance,  the  marshal  is  liable  in  damages  to  the  person 
injured  thereby.2 


can  punish  the  guilty  parties.  Logan  v.  U.  S., 
144  U.  S.  263. 

Violation  of  Census  Act.  —  Under  the  Census 
Act  of  1839  imposing  a  penalty  on  a  marshal 
for  taking  any  portion  of  the  compensation  of 
the  deputies  or  assistants  appointed  thereunder, 
it  was  held  to  be  a  violation  for  the  marshal 
to  pay  an  assistant  in  depreciated  currency 
whereby  the  marshal  really  gained  eight  per 
cent  on  the  amount.  U.  S.  v.  Patterson,  3  Mc- 
Lean (U.  S.)  53,  299. 

Presumption  that  Marshal  Did  His  Duty.  — 
Corning  v.  Burdick,  4  McLean  (U.  S.)  133. 
And  see  the  titles  Presumptions,  vol.  22,  p. 
1267;  Sheriffs  and  Constables,  vol.  25,  p. 
669. 

1.  Duty  to  Execute  Process.  —  Life,  etc.,  Ins. 
Co.  v.  Adams,  9  Pet.  (U.  S.)  573.  And  see 
generally  the  title  Sheriffs  and  Constables, 
vol.  25,  p.  680  et  seq. 

Duty  to  Serve  Promptly.  —  Kennedy  v.  Brent, 
6  Cranch  (U.  S.)  187. 

Where  the  State  Practice  Is  Doubtful,  as  to 
the  proper  manner  of  executing  process,  the 
federal  courts  may  adopt  a  rule  of  their  own, 
and  such  rule  is  binding  on  the  marshal. 
Lowry  v.  Story,  31  Fed.  Rep.  769. 

The  Court  Will  Not  Direct  the  Manner  in 
which  the  marshal  shall  execute  a  writ. 
Broderick  v.  Brown,  68  Fed.  Rep.  346. 

Compelling  Return.  —  The  marshal  may  be 
ruled  to  make  a  return  of  a  writ  in  his  hands 
or  show  cause.  Oswald  v.  New  York,  2  Dall. 
(U.  S.)  402. 

But  where  a  marshal,  having  been  ruled  to 
make  return  on  a  writ  of  ca.  sa.,  returned  that 
he  had  been  directed  by  the  plaintiff's  attorney 
not  to  serve  one  defendant  and  that  another 
could  not  be  found,  it  was  held  that  the  court 
could  do  nothing  more  with  the  rule,  and,  if 
the  return  were  not  true,  then  the  remedy  was 
a  proceeding  against  the  marshal  for  making  a 
false  return.  Segourney  v.  Ingraham,  2  Wash. 
(U.  S.)  336. 

The  Marshal's  Eeturn  Is  Presumed  True, 
if  complete  and  sufficient  on  its  face,  and  the 
burden  of  proof  is  on  one  who  alleges  it  to  be 
false  in  fact.  Bassett  v.  Orr,  7  Biss.  (U.  S.) 
297. 

Where  Property  Is  Capable  of  Manual  Delivery, 
the  marshal  must  take  it  into  his  actual  posses- 
sion in  order  to  effect  a  valid  seizure.  Pelham 
v.  Rose,  9  Wall.  (U.  S.  )i°3- 

A  Marshal  Can  Accept  Nothing  but  Legal  Tender 
in  satisfaction  of  an  execution  unless  the  plain- 
tiff authorizes  him  to  receive  payment  in  some 
other  medium.  Gwin  v.  Breedlove,  2  How. 
(U.  S.)  29;  Griffin  v.  Thompson,  2  How.  (U. 
S.)  244  ;  Buckhannan  v.  Tinnin,  2  How.  (U.  S.) 
258;  McFarland  v.  Gwin,  3  How.  (U.  S.)  717. 

2.  Liability  for  Negligence.  —  Life,  etc.,  Ins. 
Co.  v.  Adams,  9  Pet.  (U.  S.)  573;  Corning  v. 
Burdick,  4  McLean  (U.  S.)  133. 
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For  Failure  to  Produce  the  Body  of  a  Defendant 

taken  on  a  capias  the  marshal  may  be  amerced 
to  the  extent  of  the  plaintiff's  injury.  Winter 
v.  Simonton,  2  Cranch  (C.  C.)  585.  See  also 
Heyer  v.  Wilson,  2  Cranch  (C.  C.)  369. 

But  it  is  a  sufficient  defense  that  such  de- 
fendant has  been  discharged  under  an  insol- 
vent act.  Trundle  v.  Heise,  2  Cranch  (C.  C.) 
44;  Williams  v.  Craven,  2  Cranch  (C.  C.)  60. 

And  where  the  defendant,  at  or  before  the 
term  next  after  that  at  which  the  marshal  was 
amerced  nisi,  gave  bail,  it  was  held  that  the 
marshal  was  thereby  exonerated.  Heyer  v. 
Wilson,  2  Cranch  (C.  C.)  369. 

A  Summary  Remedy  Provided  by  a  State  Statute 
for  enforcing  the  liability  of  sheriffs  may  be 
resorted  to  as  against  a  marshal  personally,  but 
does  not  lie  as  against  the  sureties  on  his  bond. 
Gwin  v.  Barton,  6  How.  (U.  S.)  7,  affirming 
Gwin  v.  Breedlove,  2  How.  (U.  S.)  29. 

A  Penalty  Imposed  by  a  State  Statute  for 
negligence  by  sheriffs  in  executing  process  can- 
not be  enforced  against  a  marshal  by  a  federal 
court.  Gwin  v.  Barton,  6  How.  (U.  S.)  7, 
affirming  Gwin  v.  Breedlove,  2  How.  (U.  S.) 
29  ;  Lowry  v.  Story,  31  Fed.  Rep.  769. 

Arkansas  Statute  Applies  to  Marshal  of  Indian 
Territory.  —  Mansf.  Dig.  Ark.,  §  3061,  declar- 
ing a  sheriff  who  failed  to  levy  an  execution, 
or  to  return  it  in  time,  liable  for  the  whole 
amount  specified  therein,  was  held  to  apply  to 
a  marshal  in  the  Indian  Territory,  under  Act  of 
Cong.  May  2,  1890,  c.  182,  §  31.  Leak  Glove 
Mfg.  Co.  v.  Needles,  (C.  C.  A.)  69  Fed.  Rep. 
68. 

But  where  two  successive  executions  have 
been  issued  on  the  same  judgment,  and  the 
marshal  has  been  negligent  as  to  both  of  them, 
the  plaintiff  is  entitled  to  but  one  satisfaction 
of  his  judgment.  He  can  recover  the  amount 
specified  in  one  of  the  executions,  with  interest, 
but  no  damages.  Grubbs  v.  Needles,  (C.  C.  A.) 
70  Fed.  Rep.  199. 

The  Liability  Does  Not  Survive  against  the 
executor  of  a  deceased  marshal  in  a  case 
where  the  marshal  did  not  receive  any  prop- 
erty or  derive  any  personal  benefit  from  the 
act  or  omission  which  gave  rise  to  the  cause 
of  action.    U.  S.  v.  Daniel,  6  How.  (U.  S.)  ri. 

A  Marshal  Is  Not  Liable  for  Failure  to  Make 
the  Money  on  an  Execution,  where  he  takes,  in- 
stead, a  sufficient  replevy  bond,  the  judgment 
debtor  having  the  right  by  law  to  give  a  re- 
plevy bond  for  the  property.  Bispham  v. 
Taylor,  2  McLean  (U.  b.)  355. 

It  Is  a  Good  Defense  to  an  action  for  failure 
to  levy  an  execution  that  the  secretary  of  the 
treasury,  under  his  lawful  authority,  had  re- 
mitted the  forfeiture  or  penalty  on  which  the 
judgment  was  obtained.  U.  S.  v.  Morris,  10 
Wheat.  (U.  S.)  246.  As  to  defenses  generally, 
see  the  title  Sheriffs  and  Constables,  vol. 
25,  p.  689. 
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Liability  for  Torts  —  Protection  of  Process.  —  A  legal  process,  regular  on  its  face 
and  issued  by  competent  authority,  protects  the  marshal  from  liability  for  any 
act  done  in  pursuance  of  its  mandate.1  But  if  he  goes  beyond  the  mandate 
of  his  process  and  commits  a  tortious  act,  his  process,  although  valid,  is  no 
protection  to  him,  and  he  is  liable  as  a  trespasser.2  In  defense  to  an  action 
for  seizing  goods  not  subject  to  the  writ,  the  marshal  may  show  that  they 
were,  in  fact,  so  subject.3  No  more  than  actual  damages  can  be  recovered 
against  the  marshal  if  he  acted  in  good  faith.4 

b.  Jurisdictional  Conflict  Between  Marshal  and  State  Sheriff. 
—  As  between  United  States  marshals  and  state  sheriffs,  it  is  the  rule  that 
the  one  who  first  obtains  custody  of  person  or  property  under  process  is 
entitled  to  hold  it  as  against  the  other.  Thus,  property  held  by  a  marshal 
under  process  from  a  federal  court  cannot  be  taken  from  him  by  a  state 
sheriff,5  even  where  the  marshal's  seizure  is  wrongful  and  renders  him  liable 


Liability  for  Not  Collecting  Fines.  —  Under 
Act  of  Cong.  March  3,  1801,  "  concerning  the 
District  of  Columbia,"  the  issuance  of  execu- 
tions in  cases  of  fines  levied  by  the  Circuit 
Court  was  within  the  control  of  the  district 
attorney.  The  marshal  was  not  required  to 
apply  to  him  for  the  issuance  of  such  execu- 
tions, and  therefore  could  not  be  held  liable 
for  not  collecting  fines  in  cases  where  the  dis- 
trict attorney  had  not  issued  executions.  Levy 
Ct.  v.  Ringgold,  5  Pet.  (U.  S.)  431. 

1.  Protection  Afforded  by  Process.  —  Matthews 
v.  Densmore,  109  U.  S.  216;  Buck  v.  Colbath, 
3  Wall.  (U.  S.)  334-  And  see  the  title 
Sheriffs  and  Constables,  vol.  25,  p.  697 
et  seq. 

If  the  Marshal  Kills  a  Person  in  self-defense 
while  attempting  to  arrest  him  under  a  valid 
warrant,  he  is  protected  by  his  process.  U.  S. 
v.  Jailer,  2  Abb.  (U.  S.)  265.  See  generally  the 
title  Arrest,  vol.  2,  p.  848. 

No  Action  for  False  Imprisonment  will  lie 
against  a  marshal  who  executes  a  sentence  of 
imprisonment  imposed  by  a  court  of  competent 
jurisdiction.  Dynes  v.  Hoover,  20  How.  (U. 
S.)  65.  And  see  the  title  False  Imprison- 
ment, vol.  12,  p.  762. 

That  the  Process  Is  Voidable  will  not  prevent 
it  from  protecting  the  marshal.  Matthews  v. 
Densmore,  109  U.  S.  216. 

For  Acts  Done  Outside  His  District  the  mar- 
shal is  liable  like  any  other  individual.  The 
protection  afforded  him  by  process  is  confined 
to  acts  done  within  his  district,  and  if  arrested 
by  state  authorities  for  a  trespass  committed 
outside  his  district  the  marshal  will  not  be  re- 
leased on  habeas  corpus  by  a  federal  court. 
In  re  Anderson,  94  Fed.  Rep.  487. 

2.  Tortious  Acts  Not  Authorized  by  Process.  — 
Day  v.  Gallup,  2  Wall.  (U.  S.)  97 ;  Buck  v. 
Colbath,  3  Wall.  (U.  S.)  334  ;  Sharpe  v.  Doyle, 
102  U.  S.  686;  Matthews  v.  Densmore,  109  U. 
S.  216;  Lammon  v.  Fensier,  111  U.  S.  17; 
In  re  Anderson,  94  Fed.  Rep.  487 ;  Dysart  v. 
Lurty,  3  Okla.  601. 

The  Plaintiff  in  the  Writ  Is  Not  Liable  for 
the  marshal's  tortious  act  in  seizing  the  goods 
of  a  stranger  where  the  marshal  was  given  no 
instructions  as  to  the  manner  of  executing  the 
writ.  The  plaintiff  is  presumed  to  have  in- 
tended that  the  officer  should  do  only  lawful 
acts.  Welsh  v.  Cochran,  63  N.  Y.  181,  re- 
versing 2  Hun  (N.  Y.)  675. 


False  Arrest  —  Evidence.  —  In  an  action  for 
false  arrest  and  imprisonment  under  a  war- 
rant against  another  person,  evidence  of  a  con- 
versation between  the  marshal  and  a  third 
per-  regarding  the  arrest,  while  the  prisoner 
was  still  in  custody,  is  admissible  against  the 
marshal  and  his  sureties.  And,  on  the  question 
of  damages,  testimony  by  the  plaintiff  that  he 
was  refused  work,  while  out  on  bond,  because 
he  had  not  been  released,  and  that  he  had 
suffered  from  nervous  prostration  immediately 
following  the  arrest,  is  admissible.  Bailey  v. 
Warner,  (C.  C.  A.)  118  Fed.  Rep.  395. 

When  Sued  in  a  State  Court  for  Seizing  a 
Stranger's  Goods,  the  marshal  cannot  maintain 
a  suit  in  a  federal  court  for  an  injunction  to 
restrain  the  further  prosecution  of  such  action, 
all  the  parties  to  the  injunction  suit  being 
citizens  of  the  same  state.  Leroux  v.  Hudson, 
109  U.  S.  468. 

Removal  of  Cause.  — •  An  action  against  a  mar- 
shal for  a  wrongful  seizure  of  the  property  of 
a  stranger  to  the  writ  is  an  action  arising  under 
the  laws  of  the  United  States,  and  is  remova- 
ble from  a  state  to  a  federal  court  without 
regai  d  to  the  citizenship  of  the  parties.  Bock 
v.  Perkins,  139  U.  S.  628;  Feibelman  v. 
Packard,  109  U.  S.  421  ;  Ellis  v.  Norton,  16 
Fed.  Rep.  4.  But  see  McKee  v.  Rains,  10 
Wall.  (U.  S.)  22. 

A  prosecution  in  a  state  court  against  a  mar- 
shal, or  a  deputy  or  assistant  of  the  marshal, 
for  an  act  committed  for  an  attempt  to  make  an 
arrest  for  violation  of  the  U.  S.  revenue  laws, 
is  removable  under  U.  S.  Rev.  St.,  §  643. 
Davis  v.  South  Carolina,  107  U.  S.  597. 

3.  Marshal  May  Prove  that  Property  Was 
Subject.  —  Sharpe  v.  Doyle,  102  U.  S.  686; 
Feibelman  v.  Packard,  109  U.  S.  421. 

Transfer  in  Fraud  of  Creditors.  —  Where  the 
marshal  sets  up  that  the  property  seized  by 
him  had  been  transferred  by  the  defendant  in 
the  writ  with  intent  to  defraud  his  creditors, 
the  burden  is  on  him  to  establish  the  fraud. 
Hinds  v.  Keith,  (C.  C.  A.)  57  Fed.  Rep.  10. 
And  see  the  title  Sheriffs  and  Constables, 
vol.  25,  p.  704. 

4.  Measure  of  Damages.  —  Conard  v.  Pacific 
Ins.  Co.,  6  Pet.  (U.  S.)  262,  affirming  Baldw. 
(U.  S.)  138.  And  see  the  title  Sheriffs  and 
Constables,  vol.  25,  p.  705. 

5.  Sheriff  Cannot  Disturb  Marshal's  Possession. 
— ■  Covell  v.  Heyman,  11 1  U.  S.  176;  Gumbel 
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in  damages  to  the  owner  of  the  property  seized ; 1  nor  can  the  marshal's  cus- 
tody ot  a  prisoner  held  under  federal  process  be  disturbed  by  a  state  court.2 
On  the  other  hand,  where  a  state  sheriff  has  levied  on  property,  a  marshal 
cannot  seize  it  so  long  as  it  remains  in  the  sheriff's  custody,3  except  where 
the  claim  on  which  the  federal  process  issues  constitutes  a  lien  on  such 
property  paramount  to  any  other  claim.4 

3.  In  Regard  to  Property  Held  under  Process.  —  A  marshal  who  has  seized 
property  under  legal  process  has  the  same  rights  and  owes  the  same  duty  in 
regard -thereto  as  a  state  sheriff.5  If  the  property  be  taken  from  him  and 
carried  into  another  jurisdiction,  he  may  follow  it  and  peaceably  assert  his 
right  to  it.6  And  he  is  liable  for  loss  or  injury  thereto  while  in  his  custody, 
occurring  by  reason  of  his  failure  to  exercise  reasonable  care  for  its 
preservation.7 


v.  Pitkin,  124  U.  S.  131  ;  Crane  v.  McCoy,  1 
Bond  (U.  S.)  422 ;  The  Croatan,  Chase  (U.  S.) 
546 ;  Munson  v.  Harroun,  34  111.  422 ;  Booth 
v.  Ableman,  16  Wis.  460. 

If  the  Sheriff  Interfere  with  His  Possession, 
the  marshal  may  sue  him  for  the  trespass,  or 
apply  to  the  federal  court  for  an  attachment 
against  him.  Knox  v.  Smith,  4  How.  (U.  S.) 
298. 

An  Attachment  from  a  State  Court  May  Be  Con- 
structively Levied  on  such  property  by  service 
on  the  marshal,  without  disturbing  his  posses- 
sion, so  as  to  give  the  plaintiff  priority  over 
other  claims  against  it.  And  if  the  marshal's 
seizure  is  found  to  be  illegal  the  federal  court 
should  enforce  the  priority  thus  obtained. 
Gumbel  v.  Pitkin,  124  U.  S.  131. 

Where  Property  in  a  Marshal's  Hands  Is  Re- 
plevied, it  does  not  pass  from  his  possession 
until  a  formal  delivery  by  him,  although  he  has 
accepted  a  bond.  Crane  v.  McCoy,  1  Bond 
(U.  S.)  422. 

Arrest  of  Marshal  by  State  Authorities.  —  As 

to  the  power  of  the  federal  courts  to  release  on 
habeas  corpus  a  marshal  arrested  by  state  au- 
thorities for  acts  done  under  the  authority  of 
the  United  States,  see  the  title  Habeas  Corpus, 
vol.  15,  p.  138. 

1.  Wrongful  Seizure  by  Marshal  —  Covell  v. 
Heyman,  11 1  U.  S.  176;  Gumbel  v.  Pitkin,  124 
U.  S.  131. 

Where  the  Marshal's  Seizure  Is  Illegal,  because 
made  on  Sunday  under  process  issued  on  that 
day,  it  is  his  duty  to  surrender  possession  to  a 
sheriff  holding  a  lawful  writ  against  such  prop- 
erty, and  for  failing  to  do  so  he  renders  him- 
self liable  in  damages  for  any  injury  caused 
thereby.     Gumbel  v.  Pitkin,  124  U.  S.  131. 

Remedies  of  Owner. —  The  injured  person  may 
proceed  against  the  sheriff  personally,  or  on 
his  bond,  or  may  obtain  relief  in  the  court 
from  which  the  process  issued.  Covell  v.  Hey- 
man, in  U.  S.  176. 

In  Gumbel  v.  Pitkin,  124  U.  S.  131,  it  was 
held  that  the  owner  could  intervene  in  the 
federal  court  from  which  the  process  issued, 
regardless  of  the  question  of  citizenship,  and 
could  obtain  complete  relief  from  that  court. 

2.  State  Court  Cannot  Interfere  with  Custody  of 
Prisoner.  —  Ableman  v.  Booth,  21  How.  (U.  S.) 
506;  Ex  p.  Sifford,  5  Am.  L.  Reg.  659,  22  Fed. 
Cas.  No.  12,848. 

3.  Marshal  Cannot  Take  Property  from  Sheriff. 
—  Hagan  v.  Lucas,  10  Pet.  (U.  S.)  400.  And 


see  The  Steamer  Circassian,  1  Ben.  (U.  S.) 
128;  The  Gazelle,  1  Sprague  (U.  S.)  378. 

Where  the  Sheriff's  Custody  Was  Terminated 
by  an  order  of  the  state  court  appointing  a 
receiver,  and  the  marshal  thereupon  seized  and 
took  possession  of  the  property,  which  he  held 
until  the  next  day,  the  appearance  of  the  re- 
ceiver then  to  take  possession  did  not  oust  him 
of  control.  The  Ferryboat  Roslyn,  9  Ben.  (U. 
S.)  119. 

A  Release  on  a  Claimant's  Bond  simply  sub- 
stitutes the  claimant's  custody  for  the  sheriff's 
and  does  not  constitute  such  a  release  as  will 
entitle  the  marshal  to  seize  the  property. 
Hagan  v.  Lucas,  10  Pet.  (U.  S.)  400. 

4.  Paramount  Lien.  —  Seamen's  Lien  for  Wages 
on  the  freight  money  of  the  voyage  is  para- 
mount to  any  other  lien  or  claim  thereon,  and 
although  a  state  sheriff  holds  such  money  un- 
der attachment,  yet  a  marshal  can  attach  it  on 
a  claim  for  seamen's  wages.  The  Sailor 
Prince,  1  Ben.  (U.  S.)  234. 

5.  Powers  and  Duties  in  Regard  to  Property.  — 
See  the  title  Sheriffs  and  Constables,  vol. 
25,  p.  706. 

Right  to  Insure.  —  Burke  v.  The  Brig  M.  P. 
Rich,  1  Cliff.  (U.  S.)  509.  And  see  the  title 
Fire  Insurance,  vol.  13,  p.  151. 

Where  Specie  Is  Attached  it  must  be  paid  into 
court  as  money  although  it  consist  of  foreign 
coin.     The  Bark  Laurens,  Abb.  Adm.  508. 

Sale  of  Property.  —  See  the  title  Sheriffs' 
Sales,  vol.  25,  p.  737.  See  also  Remington  v. 
Linthicum,  14  Pet.  (U.  S.)  84;  The  Monte 
Allegre,  9  Wheat.  (U.  S.)  616  ;  The  Tubal 
Cain,  Blatchf.  Prize  Cas.  347,  24  Fed.  Cas.  No. 
14,212. 

Admiralty  —  Duty  to  Bring  in  Proceeds.  — 
Where  a  decree  in  an  admiralty  proceeding 
in  rem  directs  the  marshal  to  bring  the  pro- 
ceeds into  the  registry  of  the  court,  it  is  a 
great  irregularity  for  him  to  retain  possession 
or  distribute  them  among  the  parties  entitled 
without  an  order  of  court.  But  such  irregular- 
ity may  be  cured  by  the  assent  and  ratification 
of  all  the  parties  interested  if  there  be  no 
mala  fides.  The  Collector,  6  Wheat.  (U.  S.) 
194. 

6.  Right  to  Follow  into  Another  Jurisdiction.  — 

The  Joseph  Gorham,  13  Fed.  Cas.  No.  7,537. 

7.  Liable  for  Depreciation  Through  Neglect.  — 
Park  v.  Hayden,  46  N.  Y.  App.  Div.  260,  hold- 
ing that  an  action  therefor  could  be  maintained 
against  the  marshal  in  the  New  York  Supreme 
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4.  In  Regard  to  Funds.  —  Like  a  state  sheriff,  a  marshal  is  bound  to  pay 
over  to  the  patties  entitled  money  collected  by  him  under  legal  process,  and 
for  a  wrongful  failure  or  refusal  to  do  so  he  renders  himself  liable.1 

5.  Liability  for  Taking  Insufficient  Security.  —  Where  it  is  made  the  duty  of 
the  marshal  to  take  a  bond,  he  must  take  such  security  as  is  required  by  law, 
and  for  failure  to  do  so  he  renders  himself  liable,3  though  only  to  the  extent 
of  the  damage  actually  caused  thereby.3 

6.  Duties  and  Liabilities  After  End  of  Term.  —  Where  a  marshal  has  begun 
the  execution  of  process  before  the  expiration  of  his  term  he  may  go  on  and 
complete  it  although  he  no  longer  holds  the  office;  *  and  he  may  still  be  held 


Court.  See  generally  the  title  Sheriffs  and 
Constables,  vol.  25,  p.  712. 

The  Marshal  Has  No  Power  to  Heat  Out  a  Build- 
ing in  his  custody,  -except  under  order  of  court, 
and  if  he  does  so  he  is  liable  for  an  injury 
resulting  therefrom.  Perrin  v.  Epping,  Chase 
(U.  S.)  430,  19  Fed.  Cas.  No.  10,996. 

1.  Liability  for  Funds.  —  See  the  title  Sheriffs 
and  Constables,  vol.  25,  p.  714. 

Cannot  Use  Money  to  Pay  Taxes.  —  The  mar- 
shal has  no  right  to  use  money  received  from 
a  sale  under  venditioni  exponas  to  pay  taxes 
against  the  estate  on  which  the  judgment  was 
levied.  Bleecker  v.  Bond,  4  Wash.  (U.  S.) 
322. 

Payment  to  Wrong  Person.  —  If  a  marshal, 
without  any  order  from  the  admiralty  court, 
distributes  the  money  arising  from  the  sale  of 
a  prize,  he  does  so  at  his  peril ;  and  if  he  pays 
the  wrong  person  he  is  liable.  Keane  v.  The 
Brig  Gloucester,  2  Dall.  (U.  S.)  36. 

Loss  Caused  by  Failure  to  Pay  Over  Promptly.  — 
It  was  held  to  be  no  defense  that  the  state  had 
seceded  from  the  Union  and  the  money  was 
forcibly  taken  from  the  marshal  by  the  Con- 
federate states,  where,  had  he  done  his  duty 
in  paying  over  such  money  promptly,  the  loss 
would  not  have  occurred.  Halliburton  v.  U. 
S.,  13  Wall.  (U.  S.)  63. 

The  Marshal  Cannot  Set  Off  an  amount  alleged 
to  be  due  his  deputies  for  services,  when  sued 
by  the  United  States  for  moneys  not  accounted 
for,  where  there  is  nothing  to  show  the  nature 
of  such  services,  or  that  a  verified  return 
thereof  had  been  made  in  accordance  with  U. 
S.  Rev.  St.,  §  833,  or  that  such  return  had  been 
submitted  to  the  treasury  department  as  re- 
quired by  U.  S.  Rev.  St.,  §  841.  Fitzsimmons 
v.  U.  S.,  (C.  C.  A.)  54  Fed.  Rep.  812. 

And  in  an  action  by  the  United  States 
against  a  marshal's  sureties  the  defendants  can- 
not set  off  a  claim  of  the  marshal  for  dis- 
allowed items  of  an  account  contained  in  a 
treasury  transcript,  the  account  containing  such 
items  not  being  involved  in  the  action.  U.  S. 
v.  Prentice,  6  McLean  (U.  S.)  65. 

Evidence  of  Receipt  of  Money.  —  The  dockets 
and  records  of  a  court  showing  that  the  mar- 
shal or  his  deputies  had  received  money  on 
execution  are  competent  evidence  in  an  action 
against  him  lor  not  paying  over  such  money. 
Williams  v.  U.  S..  1  How.  (U.  S.)  290. 

Insufficient  Evidence.  —  In  an  action  on  a 
marshal's  bond,  brought  thirty-three  years  after 
his  term  expired  and  long  after  his  death,  to 
recover  for  funds  not  accounted  for  by  him,  it 
was  held  that  fragmentary  and  incomplete  ac- 
counts   transcribed    from    the    books    of  the 


treasury  department,  not  purporting  to  be  a 
full  statement  of  the  items  of  his  account  dur- 
ing and  part  of  his  incumbency,  and  not  cover- 
ing a  single  item  of  his  account  for  the  last 
two  years  of  his  term,  were  not  sufficient  to 
sustain  a  judgment  against  his  sureties  for  the 
items  therein  which  were  disallowed  or  sus- 
pended by  the  treasury  department.  Harvey 
v  U  S.,  (C.  C.  A.)  97  Fed.  Rep.  452. 

Interest  on  the  Amount  Found  Due  is  allow- 
able against  the  marshal  from  the  time  when 
it  became  his  legal  duty  to  pay  over.  U.  S.  v. 
Fitzsimmons,  50  Fed.  Rep.  381  ;  U.  S.  v.  Smith, 
1  Woodb.  &  M.  (U.  S.)  184. 

But  he  is  not  liable  for  interest  on  fines 
collected  by  him  where  the  money  was  ex- 
pended for  repairs  on  the  jail,  pursuant  to 
opinions  by  the  comptroller  and  the  auditor  of 
the  treasury  department  that  it  could  properly 
be  so  expended,  even  though  such  opinions  were 
not  well  founded.  Levy  Ct.  v.  Ringgold,  5 
Pet.  (U.  S.)  451- 

Attachment  lies  against  the  marshal  for  fail- 
ing to  pay  over  money  collected  under  process. 
Gwin  v.  Brcedlove,  2  How.  (U.  S.)  29 ;  The 
Bark  Laurens,  Abb.  Adm.  508. 

A  Summary  Remedy  by  motion  provided  by  a 
state  statute  may  be  resorted  to  as  against  the 
sheriff  individually,  but  is  not  available  against 
his  sureties.  Gwin  v.  Breedlove,  2  How.  (U. 
S.)  29;  Gwin  v.  Barton,  6  How.  (U.  S.)  7. 

2.  Insufficient  Security.  ■ —  See  the  title 
Sheriffs  and  Constables,  vol.  25,  p.  718. 

Where  Freehold  Security  is  required,  if  the 
marshal  accept  securities  who  are  not  free- 
holders, he  renders  himself  liable  for  any  loss 
occasioned  thereby.  Bispham  v.  Taylor,  2  Mc- 
Lean (U.  S.)  35s,  408. 

It  Is  a  Good  Defense  to  an  action  for  taking 
insufficient  security  on  a  replevin  bond  that, 
after  taking  the  bond,  the  marshal  levied  on 
goods  and  chattels,  and  on  lands  and  tene- 
ments, sufficient  to  satisfy  the  judgment,  which 
levy  still  remains  undisposed  of.  Sedam  v. 
Taylor,  3  McLean  (U.  S.)  547. 

3.  Liable  for  Actual  Damages  Only.  —  Bispham 
v.  Taylor,  2  McLean  (U.  S.)  408. 

4.  May  Complete  Execution  of  Process.  —  See 
the  title  Sheriffs  and  Constables,  vol.  25,  p. 
720 ;  Stewart  v.  Hamilton,  4  McLean  (U.  S.) 
534,  holding  the  rule  to  be  applicable  to  a 
deputy  marshal. 

A  Sale  of  Land  by  a  marshal  on  a  venditioni 
exponas  after  the  end  of  his  term  is  not  void, 
he  having  levied  thereon  while  in  office.  Doo- 
little  v.  Bryan,  14  How.  (U.  S.)  563  ;  Miner  v. 
Cassat,  2  Ohio  St.  199.  But  see  U.  S.  v.  Arkan- 
sas Bank,  Hempst.  (U.  S.)  460 ;  Overton  v. 
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accountable  for  his  acts  done  while  in  office.1 

IV.  Liabilities  on  Official  Bonds  —  For  what  Acts  sureties  Liable.  -  The 
sureties  on  a  marshal's  bond  are  liable,  in  the  same  way  as  the  sureties  of  a 
state  sheriff,*  for  the  wrongful  acts  of  the  marshal  done  in  an  official  capacity, 
such  as  the  seizure  of  a  stranger's  goods  under  process,3  or  his  permitting  a 
prisoner  to  be  killed  by  a  mob,4  or  allowing  a  prisoner  to  escape,5  or  the 
wrongful  acts  of  his  deputy  while  acting  officially."  But  the  sureties  are  not 
liable  for  defaults  committed  before  they  became  such,7  or  for  the  marshal's 
private  unofficial  acts;8  nor  does  an  action  lie  against  them  for  compensation 
owing  from  the  marshal  to  a  deputy.9 

The  Proceedings  on  the  bond  must  be  brought  in  the  manner  provided  by  the 
act  of  Congress,10  and  the  federal  courts  have  jurisdiction  thereof  regardless 
of  the  question  of  citizenship. 11 

The  judgment  should  be  for  the  amount  of  damages  sustained  and  not  for 
the  penalty  of  the  bond.12 


Gorham,  2  McLean  (U.  S.)  509 ;  Stewart  v. 
Hamilton,  4  McLean  (U.  S.)  534. 

The  Outgoing  Marshal  Is  an  Officer  within 
the  meaning  of  a  statute  making  it  a  crime 
to  present  false  or  fraudulent  claims  against 
the  United  States  to  any  government  officer. 
U.  S.  v.  Strobach,  48  Fed.  Rep.  902. 

1.  Resignation  does  not  oust  the  court  of 
jurisdiction  to  proceed  by  attachment  against 
the  marshal  for  misconduct  while  in  office. 
The  Bark  Laurens,  Abb.  Adm.  508. 

For  Failure  to  Pay  Over  Money  collected  on 
an  execution,  service  of  which  was  begun  be- 
fore the  end  of  his  term,  the  marshal  may  be 
proceeded  against  though  no  longer  in  office. 
McFarland  v.  Gwin,  3  How.  (U.  S.)  717. 

2.  Liabilities  on  Official  Bonds,  —  See  the 
title  Sheriffs  and  Constai!Les,  vol.  25,  p.  723. 

3.  Seizure  of  Stranger's  Good:-.  —  Lammon  v. 
Fensier,  in  U.  S.  17;  Dysart  v.  Lurty,  3  Okla. 
601.  And  see  Covell  v.  Heyman,  111  U.  S. 
176. 

4.  Allowing  Prisoner  to  Be  Killed  by  a  Mob. — 

Asher  v.  Cabell,  (C.  C.  A.)  50  Fed.  Rep.  818. 

6.  Escape.  —  U.  S.  v.  Brent,  1  Cranch  (C.  C.) 
525.     And  see  the  title  Escape,  vol.  11,  p.  258. 

6.  Official  Misconduct  of  Deputy.  —  U.  S.  v. 
Moore,  2  Brock.  (U.  S.)  317. 

For  a  Private  Trespass  of  the  Deputy  the  mar- 
shal's sureties  are  not  liable.  Dysart  v.  Lurty, 
3  Okla.  601. 

7.  Money  Received  Before  Date  of  Bond.  — 
The  sureties  are  not  liable  for  money  collected 
on  execution  before  the  date  of  the  bond,  al- 
though it  remained  in  the  marshal's  hands 
after  the  bond  was  executed.  U.  S.  v.  Giles, 
9  Cranch  (U.  S.)  212. 

Bond  Not  in  Compliance  with  Statute.  —  Where 
the  bond  given  was  not  in  compliance  with  the 
statute  it  was  held  that,  as  the  marshal  had 
never  qualified  for  entry  upon  his  official  duties, 
he  could  not  officially  violate  them,  and  there- 
fore his  sureties  could  not  be  held  liable  for  a 
fund  intrusted  to  him  as  marshal  when  he  was 
not  such  in  fact.  Jackson  v.  Simonton,  4 
Cranch  (C.  C.)  255. 

8.  Unofficial  Acts.  —  Chandler  v.  Rutherford, 
(C.  C.  A.)  101  Fed.  Rep.  774,  wherein  the 
sureties  were  held  not  liable  for  personal  in- 
juries inflicted  by  the  marshal  upon  a  person 
whom  he  undertook  to  arrest  without  a  war- 


rant and  without  reasonable  ground  to  believe 
that  he  had  committed  a  felony. 

9.  Not  Liable  for  Compensation  of  Deputy.  — 
Bollin  v.  Blythe,  46  Fed.  Rep.  181  ;  Gaston  v. 
Fitzsimmons,  50  Fed.  Rep.  391  note. 

10.  Must  Ee  Brought  as.  Presciibed  by  Congress 
—  Gwin  v.  Breedlove,  2  How.  (U.  S.)  29; 
Gwin  v.  Barton,  6  How.  (U.  S.)  7,  holding 
that  a  summary  remedy  provided  by  a  state 
statute  was  not  available  against  a  marshal's 
sureties. 

Statute  of  Limitation.  —  The  six-year  limita- 
tion provided  by  U.  S.  Rev.  St.,  §  786,  for 
actions  on  marshal's  bonds,  does  not  apply 
where  the  proceedings  are  suspended  by  appeal 
so  that  the  injured  party  has  no  right  to  de- 
mand the  money  claimed  to  be  due  from  the 
marshal,  or  to  sue  for  its  recovery.  Mont- 
gomery v.  Hernandez,  12  Wheat.  (U.  S.)  129. 

Nor  does  that  section  apply  to  an  action 
brought  on  a  marshal's  bond  by  the  United 
States.  U.  S.  V.  Godbold,  3  Woods  (U.  S.) 
550;  U.  S.  v.  Rand,  4  Sawy.  (U.  S.)  272. 

Laches  Will  Not  Be  Imputed  to  the  Government 
in  a  proceeding  to  enforce  a  public  right. 
Therefore,  it  is  no  defense  to  an  action  by  the 
United  States  against  the  sureties  of  a  de- 
ceased marshal  that  the  claim  was  not  pre- 
sented against  the  marshal's  estate.  U.  S.  v. 
Adams,  54  Fed.  Rep.  114. 

11.  Jurisdiction  of  Federal  Courts.  — ■  Adler  v. 
Newcomb,  2  Dill.  (U.  S.)  45;  Wetmore  v. 
Rice,  1  Biss.  (U.  S.)  237;  U.  S.  v.  Davidson, 
1  Biss.  (U.  S.)  433- 

Removal  to  Federal  Court.  —  An  action  on  a 
marshal's  bond  is  removable  to  a  federal  court, 
regardless  of  citizenship,  where  the  amount  in 
controversy,  exclusive  of  costs,  exceeds  five 
hundred  dollars.  Feibelman  v.  Packard,  109 
U.  S.  -121  ;  Lawrence  v.  Norton,  13  Fed.  Rep.  1. 

12.  Judgment.  —  Hagood  v.  Blythe,  37  Fed. 
Rep.  249  ;  Adler  v.  Newcomb,  2  Dill.  (U.  S.) 
45  ;  Sperring  v.  Taylor,  2  McLean  (U.  S.)  362. 
But  see  Wetmore  v.  Rice.  1  Biss.  (U.  S.)  237. 

The  Measure  of  Damages  is  the  actual  injury 
sustained.  U.  S.  v.  Moore,  2  Brock.  (U.  S.) 
317. 

Interest  may  be  allowed  on  the  amount  found 
due   from   the  time   it  became  the  marshal's 
duty  to  pay  it  over.     U.  S.  v.  Fitzsimmons,  50 
Fed.  Rep.  381. 
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V.  Compensation  —  1.  In  General.  —  The  compensation  of  United  States 
marshals  is  provided  for  by  statute.1  By  the  Act  of  Congress  of  May  28, 
1896,  provision  was  made  for  the  payment  of  regular  salaries,  thus  doing 
away  with  the  former  practice  by  which  the  marshals  retained  their  compen- 
sation out  of  the  fees  collected ;  but,  since  the  act  provides  that  fees  shall  be 
charged  and  collected  as  formerly  and  paid  into  the  treasury,  the  cases  decided 
prior  to  such  act  are  still  of  value  as  showing  what  fees  may  be  charged. 
However,  the  statutes  should  always  be  consulted. 

Interest  is  allowable  to  the  marshal  on  amounts  due  him  from  the  time 
of  demand.2 

Approval  and  Allowance  of  Accounts.  —  Approval  by  the  court  of  a  marshal's 
accounts  is  prima  facie  proof  of  their  correctness,3  but  the  treasury  officials 
are  not  prevented  thereby  from  revising  the  accounts  and  rejecting  them  or 
requiring  further  evidence.* 

Proceedings  for  Collection.  —  A  marshal  may  maintain  an  action  for  fees  clue 
him.5  In  regard  to  poundage,  while  the  debtor  is  primarily  liable  therefor, 
yet  the  marshal  cannot,  where  the  judgment  is  only  for  the  amount  of  the 
plaintiff's  debt,  enforce  the  execution  against  the  debtor's  person  or  property 
for  his  poundage.6 

2.  For  Serving  Process  —  a.  Fees  and  Commissions  —  (1)  In  General.  — 
For  the  service  of  writs,  other  than  final  process,  a  specific  fee  is  provided  by 
statute,7  and  where  a  writ  has  been  regularly  issued  and  served  the  marshal 


1.  U.  S.  Rev.  St.,  §  829. 

Where  No  Specific  Compensation  Is  Provided 

for  particular  services  the  marshal  can  usually 
charge  the  fee  allowed  for  similar  services  to 
the  state  sheriffs.  The  Trial,  Blatchf.  &  H. 
Adm.  94;  Lovering  v.  U.  S.,  117  Fed.  Rep.  565. 
See  also  infra,  this  section,  For  Serving  Process 

—  Final  Process. 
Bankruptcy  —  Right  to  Fees  as  Messenger.  — 

Anonymous,  4  Chicago  Leg.  N.  210,  1  Fed. 
Cas.  No.  437. 

Fees  in  Prize  Cases. — -The  Avery,  2  Gall.  (U. 
S.)  .308;  The  Aigburth,  Blatchf.  Prize  Cas.  635, 
1  Fed.  Cas.  No.  105. 

Compensation  of  Marshal  of  Alaska.  — ■  See 
U.  S.  v.  Hillyer,  (C.  C.  A.)  58  Fed.  Rep.  678. 

Fees  Owed  by  United  States  —  How  Paid.  — 
The  Antelope,  12  Wheat.  (U.  S.)  546 

For  Superintending  Prisons  in  Maine  a  mar- 
shal was  not  entitled  to  make  any  charge  where 
there  was  no  act  authorizing  it  and  no  order 
of  court  shown  requiring  the  marshal  to  per- 
form, such  services.  U.  S.  v.  Smith,  1  Woodb. 
&  M.  (U.  S.)  184. 

2.  Entitled  to  Interest  from  Time  of  Demand. 

—  U.  S.  v.  Smith,  1  Woodb.  &  M.  (U.  S.)  184; 
U.  S.  v.  Cogswell,  3  Sumn.  (U.  S.)  204.  And 
see  In  re  Donahue,  8  Nat.  Bankr.  Reg.  453. 

S.  Approval  by  Court  Prima  Facie  Proof  of 
Accuracy.  —  U.  S.  v.  Nix,  189  U.  S.  199;  Kin- 
ney v.  U.  S.,  54  Fed.  Rep.  313;  U.  S.  v.  Smith, 
1  Woodb.  &  M.  (U.  S.)  184. 

4.  Treasury  Officials  May  Kevise  Accounts.  — 
McMullen  v.  U.  S.,  146  U.  S.  360;  U.  S.  v. 
Ralston,  17  Fed.  Rep.  895;  U.  S.  v.  Smith,  1 
Woodb.  &  M.  (U.  S.)  184. 

Power  of  Courts  to  Interfere  with  Action  of 
Treasury  Officers. — See  U.  S.  v.  Harmon,  147 
U.  S.  268,  affirming  43  Fed.  Rep,  560  ;  U.  S.  v. 
Fletcner,  147  U.  S.  664. 

Error  Not  Justifying  Disallowance.  — ■  An 
error  by  a  marshal  in  making  up  his  accounts 
in  charging  services  in  the  wrong  fiscal  year 


was  held  insufficient  to  justify  a  disallowance 
of  such  charges.  Saunders  v.  U.  S.,  73  Fed. 
Rep.  782. 

Disbursements  Which  Have  Not  in  Fact  Eeen 
Paid  cannot  be  credited  to  the  marshal  on  his 
settlement  with  the  treasury  department.  Fitz- 
simmons  v.  U.  S.,  (C.  C.  A.)  54  Fed.  Rep.  812. 

Expenses  of  Hiring  a  Keeper  for  Attached 
Property  are  not  "  fees  and  emoluments "  of 
the  marshal  required  to  be  accounted  for  by 
him  and  charged  against  him  on  a  settlement 
with  the  treasury  department.  The  Vander- 
cook,  77  Fed.  Rep.  865. 

5.  Action  Lies  for  Recovery  of  Fees.  - —  Ring- 
gold v.  Glover,  2  Cranch  (C.  C.)  427.  And 
see  Matter  of  Atlantic  Mut.  L.  Ins.  Co.,  9  Ben. 
(U.  S.)  337- 

Right  to  Attachment  Against  Party  for  Fees.  — 
See  Matter  of  Atlantic  Mut.  L.  Ins.  Co.,  9  Ben. 
(U.  S.)  337;  Anonymous,  2  Gall.  (U.  S.)  101. 

Jurisdiction  —  Act  of  Congress,  June  27,  1898, 
amending  section  2  of  the  Judiciary  Act  of 
1887  so  as  to  deprive  the  District  and  Circuit 
Courts  of  jurisdiction  over  suits  against  the 
United  States  by  government  officers  for  fees 
for  official  services,  was  held  not  to  take  away 
the  jurisdiction  of  the  Circuit  Court  to  review 
its  own  judgment  in  an  action  by  a  marshal  for 
fees,  where  such  judgment  was  rendered  before 
the  amendment  took  effect.  U.  S.  v.  Jacobus, 
(C.  C.  A.)  96  Fed.  Rep.  260. 

Evidence.  —  In  an  Action  by  the  Administrator 
of  a  deceased  marshal  to  recover  against  the 
United  States  for  services  and  disbursements  of 
the  deceased,  entries  and  memoranda  made  by 
him  were  held  admissible.  Kinney  v.  U.  S., 
54  Fed.  Rep.  313. 

6.  Poundage.  —  Causin  v.  Chubb,  1  Cranch 
(C.  C.)  267  ;  Mason  v.  Muncaster,  3  Cranch  (C. 
C.)  403- 

7.  For  Serving  a  Subpoena  on  a  Witness  the 

marshal  may  be  allowed  the  usual  fee,  although 
such  witness  be  in  jail  charged  with  an  offense 
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can  charge  for  service  although  its  issuance  was  unnecessary.1  He  has  been 
held  entitled  to  such  fee  for  service  of  a  warrant  of  pardon,3  of  a  commis- 
sioner's mandate  on  a  poor  convict  seeking  his  discharge,3  or  of  a  bench  warrant 
on  a  prisoner  in  his  own  custody.4  But  he  cannot  be  allowed  such  fee  for 
serving  a  warrant  of  commitment,5  or  a  rule  to  plead,6  or  an  order  to  bring 
into  court  a  prisoner  confined  in  jail  under  indictment,  although  such  order 
be  in  form  a  warrant,7  or  a  certificate  of  sentence  and  order  modifying  sen- 
tence on  a  person  who  was  present  when  the  sentence  was  pronounced  and 
also  when  it  was  modified.8  The  fee  is  allowable  only  where  the  marshal  has 
actually  served  the  writ,9  and  he  cannot  be  allowed  a  fee  for  making  an  illegal 
or  unauthorized  arrest; 10  but  the  fact  that  the  special  deputy  who  served  the 
writ  was  unsworn  will  not  prevent  the  allowance  of  the  fee,  if  a  special  deputy 
sheriff  is  not  required  to  be  sworn  by  the  state  law.11 

(2)  Final  Process.  —  For  the  execution  of  final  process  and  the  care,  cus- 
tody, and  sale  of  property  thereunder,  the  marshal  is  allowed  the  same  fees, 
poundage,  or  other  compensation  as  is  allowed  to  state  sheriffs  in  the  state 
wherein  his  district  is  located.18 


against  the  United  States,  or  has  been  already 
subpoenaed  in  another  cause  before  the  same 
commissioner.  Puleston  v.  U.  S.,  85  Fed.  Rep. 
570. 

For  Serving  a  Summons  and  Complaint  it  was 
held  that  the  marshal  was  entitled  to  a  rea- 
sonable compensation,  and  his  charge  was  not 
controlled  by  the  amount  paid  for  similar  ser- 
vices by  state  sheriffs.     Swancoat  v.  Remsen, 

76  Fed.  Rep.  950. 

Prepayment  of  Fees  May  Be  Demanded  where 
the  service  is  for  any  other  party  than  the 
United  States.  Duy  v.  Knowlton,  14  Fed.  Rep. 
107. 

1.  Entitled  to  Fee  Though  Issuance  Unnecessary. 

—  Harmon  v.  U.  S.,  43  Fed.  Rep.  560,  affirmed 
147  U.  S.  268;  Donahower  v.  U.  S.,  77  Fed. 
Rep.  153,  (C  C.  A.)  85  Fed.  Rep.  547;  Puleston 
V.  U.  S.,  85  Fed.  Rep.  570,  88  Fed.  Rep.  970 ; 
Lovering  v.  U.  S.,  117  Fed.  Rep.  565- 

Claim  Improperly  Disallowed.  —  After  the 
issuance  of  a  warrant  the  accused  appeared  as 
a  witness  in  another  case  before  the  same  com- 
missioner, but  the  deputy  to  whom  the  warrant 
had  been  issued  did  not  then  have  it  in  his 
possession  and  consequently  could  not  make  the 
arrest.  It  was  held  that  fees  for  making  the 
arrest  subsequently  should  not  have  been  dis- 
allowed by  the  treasury  department  as  un- 
necessary and  excessive,  especially  as  the  ac- 
count had  been  duly  approved  by  the  court  in 
accordance  with  the  law.  Puleston  v.  U.  S., 
88  Fed.  Rep.  970. 

2.  Serving  Warrant  of  Pardon. —  Saunders  v. 
U.  S.,  73  Fed.  Rep.  782,  792. 

8,  Serving  Mandate  on  Poor  Convict.  —  Hitch 
v.  U.  S.,  66  Fed.  Rep.  937 ;  Saunders  v.  U.  S., 
73  Fed.  Rep.  782,  792 ;  Donahower  v.  U.  S., 

77  Fed.  Rep.  153;  Dill  v.  U.  S.,  78  Fed.  Rep. 
614. 

4.  Serving  Warrant  on  Prisoner  in  Marshal's 
Custody.  —  U.  S.  v.  Donahower,  (C.  C.  A.)  85 
Fed.  Rep.  547.  But  see  Hitch  v.  U.  S.,  66 
Fed.  Rep.  937. 

For  Serving  Several  Warrants  of  Arrest  on 
the  same  person  the  marshal  is  entitled  to  his 
fee  for  each  writ.  Dill  v.  U.  S.,  78  Fed.  Rep. 
614. 

6.  Serving  Warrant  of  Commitment.  —  U.  S. 


31 


v.  McMahon,  (C.  C.  A.)  65  Fed.  Rep.  976; 
U.  S.  v.  Dill,  (C.  C.  A.)  86  Fed.  Rep.  79,  re- 
versing 78  Fed.  Rep.  614.  But  see  Saunders 
v.  U.  S.,  73  Fed.  Rep.  782,  792. 

6.  Serving  Rule  to  Plead.  —  Parker  v.  Bigler, 
1  Fish.  Pat.  Cas.  285,  18  Fed.  Cas.  No.  10,726. 

7.  Bringing  in  Prisoners.  —  Saunders  v.  U.  S., 
73  Fed.  Rep.  782  ;  Nixon  v.  U.  S.,  82  Fed.  Rep. 
23.     And  see  Hitch  v.  U.  S.,  66  Fed.  Rep.  937. 

8.  Certificate  of  Sentence  and  Order  Modifying 
Sentence. — Donahower  v.  U.  S.,  (C.  C.  A.)  85 
Fed.  Rep.  545. 

9.  Writ  Must  Be  Actually  Served.  —  Ex  p. 
Paris,  3  Woodb.  &  M.  (U.  S.)  227. 

10.  Arrest  of  Wrong  Person. —  Matter  of  Crit- 
tenden, 2  Flipp.  (U.  S.)  212, 

Arrest  under  Superseded  Warrant.  —  U.  S.  v. 
Ebbs,  10  Fed.  Rep.  369,  49  Fed.  Rep.  149. 

When  the  Marshal  Released  the  Prisoner  on 
his  promise  to  attend  before  the  commissioner 
he  was  entitled  to  no  fee  for  making  the  arrest. 
U.  S.  v.  Ebbs,  10  Fed.  Rep.  369,  49  Fed.  Rep. 
149. 

For  an  Arrest  Made  Outside  His  District  the 

marshal  is  entitled  to  a  fee  if  deputized  to 
make  the  arrest  by  the  marshal  of  the  district 
where  it  is  made,  and  the  latter  waives  his 
right  to  such  fee.  U.  S.  v.  Fletcher,  147  U.  S. 
664,  affirming  45  Fed.  Rep.  213.  See  also 
Kinney  v.  U.  S.,  54  Fed.  Rep.  313,  where  the 
marshal  was  allowed  his  fees  for  summoning 
witnesses  outside  the  district. 

11.  Service  by  Unsworn  Deputy.  —  Puleston  v. 
U.  S.,  85  Fed.  Rep.  570. 

12.  Final  Process  —  Dependent  on  State  Practice. 
—  Pomroy  v.  Harter,  1  McLean  (U.  S.)  448 ; 
Anonymous,  Hempst.  (U.  S.)  450 ;  Erwin  v. 
Cummins,  Hempst.  (U.  S.)  703 ;  Thomas 
v.  Brent,  1  Cranch  (C.  C.)  161  ;  Ringgold  v. 
Glover,  2  Cranch  (C.  C.)  427 ;  Ringgold  v. 
Lewis,  3  Cranch  (C.  C.)  367 ;  Mason  v.  Mun- 
caster,  3  Cranch  (C.  C.)  403  ;  Ringgold  v.  Hoff- 
man, 4  Cranch  (C.  C.)  201  ;  U.  S.  v.  Smith,  1 
Woodb.  &  M.  (U.  S.)  184;  Townsend  v.  U.  S., 
24  Fed.  Cas.  No.  14, 119;  U.  S.  v.  Haas,  5  Fed. 
Rep.  29;  Amato  v.  Jacobus,  (C.  C.  A.)  58  Fed. 
Rep.  855;  U.  S.  v.  Dill,  (C.  C.  A.)  86  Fed. 
Rep.  79.  See  generally  the  title  Sheriffs  and 
Constables,  vol.  25,  p.  730. 
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(3)  Admiralty  Process. — Provision  is  made  by  statute  for  compensation 
for  serving  admiralty  process,1  and  for  the  care,  custody,  and  sale  of  property 
seized  thereunder.*  Where,  after  the  marshal  has  seized  the  property  or 
taken  a  bond  therefor,  the  cause  is  settled  by  the  parties  without  any  sale, 
the  marshal  is  entitled  to  commissions,3  but  he  cannot  claim  such  commissions 
where  the  settlement  does  not  amount  to  a  final  disposition  of  the  cause,4  or 
is  made  without  the  incurring  of  any  liability  on  the  marshal's  part,5  or  where 
the  property  is  sold  by  a  trustee  under  proceedings  to  limit  liability.6 

b.  Mileage  and  Expenses.  —  The  marshal  is  entitled  to  mileage 
for  necessary  travel  in  serving  writs,7  even  though   such  travel  be  not 


In  Oregon  Entitled  to  Double  Fees.  —  Dexter 

v.  Sayward,  78  Fed.  Rep.  275. 

Not  Entitled  to  Allowance  for  Auctioneer.  — 
U.  S.  v.  Fitzsimmons,  50  Fed.  Rep.  381. 

The  United  States  Is   Liable  for  Poundage 

where  a  defendant  held  on  ca.  sa.  is  discharged 
from  custody  by  order  of  the  United  States, 
which  is  plaintiff  in  the  action.  U.  S.  v.  Ring- 
gold, 8  Pet.  (U.  S.)  150. 

1.  Where  Several  Distinct  Lots  of  Articles, 
which  had  been  illegally  imported,  were  in- 
cluded in-  one  libel,  the  marshal  was  entitled 
to  but  one  fee  for  each  process  served  in  con- 
nection therewith.  Jacobus  v.  U.  S.,  87  Fed. 
Rep.  99. 

2.  Allowed  for  Cartage  and  Storage.  —  U.  S. 

v.  300  Barrels  Alcohol,  1  Ben.  (U.  S.)  72. 

For  Keeper's  Services  in  preserving  the  prop- 
erty the  marshal  may  be  allowed  actual  ex- 
penses not  to  exceed  two  dollars  and  fifty  cents 
a  day.  U.  S.  v.  300  Barrels  Alcohol,  1  Ben. 
(  U.  S.)  72  ;  Jorgensen  v.  Three  Thousand  One 
Hundred  and  Seventy-three  Casks  Cement,  40 
Fed.  Rep.  606. 

A  mere  notice  from  the  libelant  to  the  mar- 
shal not  to  put  a  keeper  in  charge  is  not  suffi- 
cient to  relieve  the  libelant  from  liability  for 
the  keeper's  expenses.  In  such  case  applica- 
tion should  be  made  to  the  court  to  direct  the 
withdrawal  of  the  keeper.  The  Canal  Boat 
Independent,  9  Ben.  (U.  S.)  489. 

Actual  Expenses  Only  will  be  allowed  for  keep- 
ing the  property,  and  they  must  be  established 
by  vouchers  or  other  satisfactory  evidence. 
The  Free  Trader,  Brown  Adm.  72. 

Necessary  Wharfage  or  Dockage  of  a  vessel 
is  not  included  in  the  allowance  of  two  dollars 
and  fifty  cents  a  day  for  keeping  the  property. 
Though  no  express  provision  is  made  for  such 
expenses  they  are  properly  taxed  as  disburse- 
ments which  may  be  allowed  to  the  marshal 
and  charged  upon  the  property.  The  Steam- 
boat Novelty,  9  Ben.  (U.  S.)  195 ;  The 
Schooner  F.  Merwin,  10  Ben.  (U.  S.)  403. 

Allowed  for  Insurance  of  Property. — U.  S.  v. 
300  Barrels  Alcohol,  1  Ben.  (U.  S.)  72. 

Where  Property  Is  Held  under  Several  Different 
Writs  the  expense  of  keeping  it  should  be 
apportioned  among  them.  The  Steamship  Cir- 
cassian, 6  Ben.  (U.  S.)  512;  The  John  Walls, 
Jr..  1  Sprague  (U.  S.)  178. 

Actual  Possession  Is  Necessary  in  order  to 
entitle  the  marshal  to  charge  for  the  care  and 
custody  of  the  property.  The  Hibernia,  1 
Sprague  (U.  S.)  78. 

Where  the  Compensation  Is  Not  Fixed  by  Precise 
Regulations  of  Law  it  should  be  allowed  upon 
the  principle  of  quantum  meruit,  graduated  by 


t^e  ordinary  value  of  similar  services  and  de- 
pendent upon  the  circumstances  of  each  par- 
ticular case.  Bottomley  v.  U.  S.,  1  Story  (U. 
S.)  153. 

3.  Settlement  Without  Sale  —  Commissions. — 

The  Steamship  Russia,  5  Ben.  (U.  S.)  84  ;  The 
City  of  Washington,  13  Blatchf.  (U.  S.)  410; 
The  Clintonia,  11  Fed.  Rep.  740;  The  Scottish 
Dale,  65  Fed.  Rep.  810.  Compare  Bone  v. 
The  Steamer  Norma,  Newb.  Adm.  533,  which 
was  disapproved  in  The  Steamship  Russia,  5 
Ben.  (U.  S.)  84,  and  in  The  Clintonia,  11  Fed. 
Rep.  740. 

The  Basis  of  Computation  of  the  marshal's  com- 
missions is  the  amount  paid  in  settlement  and 
not  the  amount  claimed  in  the.  libel.  The 
Clintonia,  11  Fed.  Rep.  740;  Robinson  v.  Fif- 
teen Thousand  Five  Hundred  and  Sixteen  Bags 
Sugar,  35  Fed.  Rep.  603  ;  The  Scottish  Dale,  65 
Fed.  Rep.  810. 

4.  Settlement  Not  a  Final  Disposition.  —  The 
Steamship  Acadia,  10  Ben.  {U.  S.)  482. 

5.  Where  No  Seizure  by  Marshal.  —  The  Isabel, 
79  Fed.  Rep.  103. 

6.  Sale  by  Trustee  —  Limiting  Liability.  — 
The  Vernon,  36  Fed.  Rep.  115. 

7.  Mileage  for  Serving  Writs.  — •  Anonymous, 
Hempst.  (U.  S.)  450;  Saunders  v.  U.  S.,  73 
Fed.  Rep.  782;  Nixon  v.  U.  S.,  82  Fed.  Rep. 
23.  Compare  Anonymous,  4  Chicago  Leg.  N. 
210,  1  Fed.  Cas.  No.  437. 

Travel  Expenses  Must  Be  Actually  Proven.  — 
Matter  of  Crittenden,  2  Flipp.  (U.  S.)  212. 

For  an  Arrest  Made  Outside  His  District  the 
marshal  may  be  allowed  full  mileage,  if  depu- 
tized to  make  the  arrest  by  the  marshal  of  the 
district  where  it  was  made,  and  the  latter  re- 
linquishes all  claim  to  compensation  for  such 
arrest.  U.  S.  v.  Fletcher,  147  U.  S.  664, 
affirming  45  Fed.  Rep.  213  ;  U.  S.  v.  Tisdale, 
(C.  C.  A.)  114  Fed.  Rep.  883.  See  also  Kinney 
v.  U.  S.,  54  Fed.  Rep.  313,  in  which  the  same 
was  held  in  regard  to  summoning  witnesses  out- 
side the  district  by  direction  of  the  district 
attorney. 

And  in  any  event  he  is  entitled  to  mileage 
from  the  limits  of  his  own  district  to  the  place 
of  return.  Puleston  v.  U.  S.,  88  Fed.  Rep. 
970;  U.  S.  v.  Tisdale,  (C.  C.  A.)  114  Fed.  Rep. 

883. 

A  Commissioner's  Mandate  for  the  Production  of 
a  Poor  Convict  applying  for  his  discharge  is  a 
writ,  for  the  service  of  which  the  marshal  is 
entitled  to  mileage.  Hitch  v.  U.  S.,  66  Fed. 
Rep.  937. 

A  Warrant  of  Commitment  to  a  penitentiary 
is  not  a  writ  the  service  of  which  entitles  the 
marshal  to  mileage  as  for  a  service  of  process. 
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continuous,1  and  also  to  an  allowance  for  reasonable  expenses  for  necessary  aid 
or  assistance  in  making  the  service;2  But  he  cannot  charge  mileage  if  he 
fails  to  effect  service  of  the  writ,3  or  sends  it  by  mail  to  a  deputy  at  the 
place  of  service,4  nor  in  a  case  where  the  travel  was  unnecessary,  as  where 
the  writ  could  have  been  mailed  to  a  deputy  at  the  place  of  service;  5  but  the 
fact  that  a  warrant  of  arrest  was  not  served  by  the  deputy  nearest  to  the 
place  of  arrest  will  not  affect  the  marshal's  right  to  mileage.6 

Mileage  Is  to  Be  Computed  from  the  place  of  service  to  the  place  of  return.7 
In  the  case  of  an  arrest  it  is  provided  that  the  marshal  shall  forfeit  his  mileage 
if  he  does  not  take  the  prisoner  before  the  commissioner  nearest  to  the  place 
of  arrest.8 

Service  of  Several  Writs  at  Same  Time.  —  Formerly  the  marshal  was  entitled  to 
mileage  for  each  writ  served,  except  where  he  served  more  than  two  writs  at 
the  same  time  on  the  same  person  in  behalf  of  the  same  part}',  when  he  could 
charge  mileage  for  no  more  than  two ;  9  but  now  he  is  allowed  but  one  mileage 


In  such  case  he  receives  his  expenses  under  the 
provision  relating  to  the  transportation  of 
prisoners.  U.  S.  v.  Tanner,  147  U.  S.  661, 
reversing  25  Ct.  CI.  68;  U.  S.  v.  Dill,  (C.  C. 
A.)  86  Fed.  Rep.  79,  reversing  78  Fed.  Rep. 
614. 

1.  Travel  Not  Continuous.  —  Puleston  v.  U.  S., 
88  Fed.  Rep.  970,  wherein  the  marshal  was 
allowed  mileage  although  several  days  elapsed 
between  the  time  of  traveling  part  of  the  dis- 
tance and  the  time  when  service  was  made. 

2.  Expenses  for  Aid  and  Assistance.  —  Ex  p. 
Paris,  3  Woodb.  &  M.  (U.  S.)  227. 

3.  No  Mileage  Unless  Service  Made.  —  Saunders 
v.  U.  S.,  73  Fed.  Rep.  782. 

For  Arresting  the  Wrong  Person,  or  making 
an  arrest  which  he  had  no  authority  to  make, 
the  marshal  is  entitled  to  no  compensation. 
Matter  of  Crittenden,  2  Flipp.  (U.  S.)  212. 

4.  Constructive  Mileage  Not  Allowed.  —  Har- 
mon v.  U.  S.,  43  Fed.  Rep.  560,  affirmed  147 
U.  S.  268.  But  see  Anonymous,  4  Chicago  Leg. 
N.  2io,  i  Fed.  Cas.  No.  437. 

5.  When  Travel  Unnecessary.  —  Donahower  v. 
U.  S.,  77  Fed.  Rep.  153,  (C.  C.  A.)  85  Fed. 
Rep.  545. 

No  Constructive  Mileage  under  Bankruptcy  Act. 

—  In  re  Donahue,  8  Nat.  Bankr.  Reg.  453,  7 
Fed.  Cas.  No.  3,979. 

6.  Another  Deputy  Nearer  Place  of  Arrest. — 

Puleston  v.  U.  S.,  88  Fed.  Rep.  970. 

7.  The  Shortest  Practicable  Railroad  Route 

is  the  one  on  which  the  marshal's  mileage  is  to 
be  calculated.  He  will  be  allowed  in  accord- 
ance with  the  number  of  miles  charged  for  by 
the  railroad,  although  the  distance  is  actually 
a  little  less;  and  he  may  also  charge  for  the 
uistance  from  the  railroad  station  to  the  place 
of  service.  Kinney  v.  U.  S.,  54  Fed.  Rep.  313; 
Hitch  v.  U.  S.,  66  Fed.  Rep.  937. 

But  if  he  travel  the  route  usually  traveled  he 
is  entitled  to  full  mileage,  although  there  is  a 
shorter  line  of  railroad  over  which  a  train  runs 
occasionally.  Lovering  v.  U.  S.,  117  Fed.  Rep. 
S65. 

Where  a  Circuitous  Route  Is  Resorted  to,  the 

marshal  is  entitled  only  to  mileage  on  the  basis 
of  the  shortest  route  usually  traveled  between 
the  two  places,  no  matter  how  necessary  it  may 
have  been  to  take  the  longer  journey.  U.  S. 
?>.  Nix,  189  U.  S.  199;  Parker  v.  Bigler,  1  Fish. 
Pat.  Cas,  285,  18  Fed  Cas.  No.  10,726. 


Though  the  Place  from  Which  He  Started  Be 
More  Remote  from  the  place  of  service  than  is 
the  place  of  return,  yet  the  marshal  is  entitled 
to  mileage  only  from  the  distance  between  the 
place  of  service  and  the  place  of  return.  Mat- 
ter of  Crittenden,  2  Flipp.  (U.  S.)  212. 

But  see  Dill  v.  U.  S.,  78  Fed.  Rep.  614.  In 
this  case  a  warrant  was  issued  at  H.  to  be 
served  in  R.  There  being  no  deputy  in  H.,  the 
commissioner  sent  the  warrant  to  the  marshal 
in  P.,  who  served  it  by  traveling  the  most  direct 
route  from  P.  to  R.  It  was  held  that  he  was 
entitled  to  mileage  for  the  distance  actually 
traveled. 

Where  the  Writ  Is  Served  and  Returned  in  the 
Same  Place  the  marshal  may  be  allowed  for  the 
actual  travel  required.  Kinney  v.  U.  S.,  54 
Fed.  Rep.  313. 

8.  Forfeiture  of  Mileage  —  Arrest.  —  Under 
Act  of  Cong.  March  3,  1893,  a  marshal  is  en- 
titled to  no  mileage  where  he  fails  to  take  an 
arrested  person  before  the  commissioner  nearest 
to  the  place  where  the  arrest  is  made,  even 
though  no  certified  copy  of  the  complaint  be 
attached  to  the  warrant.  U.  S.  v.  Puleston, 
(C.  C.  A.)  106  Fed.  Rep.  294,  reversing  88 
Fed.  Rep.  970,  and  disapproving  Donahower  v. 
U.  S.,  77  Fed.  Rep.  153,  (C.  C.  A.)  85  Fed. 
Rep.  547.  See  also  Saunders  v.  U.  S.,  73  Fed. 
Rep.  782. 

But  the  marshal  of  Oklahoma  is  not  within 
this  statute,  he  being  controlled  by  26  Stat, 
at  L.  81,  ch.  182,  §  io,  which  requires  him  to 
take  the  arrested  person  before  the  commis- 
sioner nearest  the  place  where  the  offense  was 
committed.     U.  S.  v.  Nix,  189  U.  S.  199. 

Mileage  for  Transporting  the  Prisoner  to  Jail 
after  conviction  may  be  allowed  although  the 
mileage  for  making  the  arrest  has  been  for- 
feited. Donahower  v.  U.  S.,  77  Fed.  Rep. 
i53- 

9.  Several  Writs  Served  at  Same  Time. —  U. 

S.  v.  Harmon,  147  U.  S.  268,  affirming  43  Fed. 
Rep.  560;  U.  S.  v.  Fletcher,  147  U.  S.  664, 
affirming  45  Fed.  Rep.  213;  Matter  of  Critten- 
den, 2  Flipp.  (TJ.  S.)  212;  In  re  Donahue,  8 
Nat.  Bankr.  Reg.  453,  7  Fed.  Cas.  No.  3,979; 
U.  S.  v.  Ralston,  17  Fed.  Rep.  895;  Saunders 
v.  U.  S.,  73  Fed.  Rep.  782;  Swancoat  v.  Rem- 
sen,  76  Fed.  Rep.  950;  Dill  v.  U.  S.,  78  Fed. 
Rep.  614;  Nixon  v.  U.  S.,  82  Fed.  Rep.  23; 
U.  S.  v.  Tisdale,  (C.  C.  A.)  114  Fed.  Rep. 
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for  actual  travel  no  matter  how  many  writs  he  may  serve.1 

The  Marshal  May  Elect  to  Take  His  Actual  Expenses  in  lieu  of  mileage,  but  he  must 
take  one  or  the  other,  and  cannot  take  mileage  in  part  and  actual  expenses 
in  part.* 

3.  For  Attendance  on  Court  or  Commissioner.  —  For  attending  in  person  or 
by  deputy,  before  the  United  States  courts  and  commissioners  the  marshal  is 
allowed  a  per  diem  fee.3 

For  What  Days  Per  Diem  Allowed.  —  The  marshal  is  entitled  to  his  per  diem  for 
attending  court  for  such  days  only  as  the  court  is  actually  opened  for  busi- 
ness.4 But  he  will  be  allowed  his  fee  for  every  day  the  court  is  opened  by 
order  of  the  judge  although  the  judge  is  not  present  and  no  business  is  actually 
transacted.5 

Right  to  Several  Fees  on  Same  Day.  —  The  marshal  is  entitled  to  but  one  per  diem 
for  attending  several  examinations  before  the  same  commissioner  on  the  same 
day,6  but  he  may  be  allowed  a  separate  fee  in  each  case  where  the  examinations 
are  before  different  commissioners,7  or  where,  on  the  same  day,  he  attends 
both  before  a  commissioner  and  the  District  or  Circuit  Court.8 

For  Travel  to  Attend  before  a  court  or  commissioner,  the  marshal  is  entitled 
to  mileage  for  each  trip  made  necessary  by  adjournments  or  otherwise.9 


883;  Lovering  v.  U.  S.,  117  Fed.  Rep.  565; 
Carroll  v.  U.  S.,  31  Ct.  CI.  314. 

1.  Act  of  Cong.  Aug.  18,  1894. 

2.  Actual  Expenses  in  Lieu  oi  Mileage.  — 
Kinney  v.  U.  S.,  54  Fed.  Rep.  313  ;  Saunders 
v.  U.  S.,  73  Fed.  Rep.  782 ;  U.  S.  v.  Tisdale, 
(C.  C.  A.)  114  Fed.  Rep.  883.  And  see  U.  S. 
v.  Nix,  189  U  S.  199. 

3.  What  Constitutes  a  Hearing  Before  a  Com- 
missioner. —  The  marshal  is  entitled  to  his  per 
diem  for  attending  an  examination  of  a  poor 
convict  applying  for  his  discharge.  Harmon 
v.  U.  S.,  43  Fed.  Rep.  560,  affirmed  147  U.  S. 
268;  Hitch  v.  U.  S.,  66  Fed.  Rep.  937;  Saun- 
ders v.  U.  S.,  73  Fed.  Rep.  782;  Donahower  v. 
U.  S.,  77  Fed.  Rep.  153;  Lovering  v.  U.  S., 
117  Fed.  Rep.  565. 

Or  on  an  application  to  give  bail.  Kinney 
v.  U.  S.,  54  Fed.  Rep.  313;  Donahower  v.  U. 
S.,  77  Fed.  Rep.  153. 

Or  on  a  motion  to  adjourn,  or  on  an  arraign- 
ment or  commitment.  Kinney  v.  U.  S.,  54 
Fed.  Rep.  313. 

Or  where  the  commissioner  hears  a  prisoner's 
case,  holds  him  to  bail  to  answer  an  indict- 
ment, and  commits  him  to  the  marshal's  custody 
pending  the  giving  of  bail.  U.  S.  v.  Ebbes,  10 
Fed.  Rep.  369,  49  Fed.  Rep.  149. 

Or  where  a  case  was  set  for  hearing  before 
the  commissioner,  the  marshal  attended  but  the 
defendant  failed  to  appear,  his  bond  was 
estreated,  and  an  attachment  or  alias  warrant 
was  issued.  Puleston  v.  U.  S.,  88  Fed.  Rep. 
970. 

For  the  Necessary  Attendance  of  Deputies,  not 

exceeding  two,  before  a  commissioner,  the  mar- 
shal is  entitled  to  a  per  diem  for  each  deputy. 
The  necessity  for  the  deputies  is  a  matter 
within  the  discretion  of  the  commission  and 
the  marshal  cannot  be  denied  his  fee  because 
the  comptroller  does  not  think  so  many  were 
necessary.  Harmon  v.  U.  S.,  43  Fed.  Rep. 
560,  affirmed  147  U.  S.  268;  Saunders  v.  U.  S., 
73  Fed.  Rep.  782.  And  see  Matter  of  Critten- 
den, 2  Flipp.  (U.  S.)  212. 

But  where  the  marshal  charges  for  the  at- 
tendance of  two  deputies  at  an  examination  of 
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a  poor  convict  he  must  show  the  necessity  for 
that  number.     Donahower  v.  U.  S.,  (C.  C.  A.) 

85  Fed.  Rep.  545. 

The  Per  Diem  Is  Supposed  to  Cover  many  of 
the  services  rendered  by  the  marshal  during 
the  sitting  of  the  court  and  he  has  no  right  to 
charge  for  such  as  independent  services.  Ex  p. 
Paris,  3  Woodb.  &  M.  (U.  S.)  227. 

4.  Only  for  Days  When  Court  Opened.  —  Mc- 
Mullen  v.  U.  S.,  146  U.  S.  360. 

For  Attending  on  Sunday  the  marshal  is  en- 
titled to  his  per  diem  if  the  court  is  opened 
and  he  is  required  to  attend.  Puleston  v.  U. 
S.,  85  Fed.  Rep.  570;  U.  S.  v.  Dill,  (C.  C.  A.) 

86  Fed.  Rep.  79,  affirming  78  Fed.  Rep.  614. 
But  not  for  a  Sunday  falling  within  the  term 

when  the  court  is  not  opened  for  business  on 
at  day.     Campbell  v.  U.  S.,  (C.  C.  A.)  65 
Fed.  Rep.  777. 

For  Attending  on  July  5th  the  marshal  was 
allowed  his  fee,  where  the  record  showed  that 
the  court  was  open  and  transacted  business, 
although  the  day  was  generally  celebrated  as 
Independence  Day  because  the  Fourth  fell  on 
Sunday.  Fletcher  v.  U.  S.,  45  Fed.  Rep. 
213. 

5.  Entitled  to  Fee  though  Judge  Not  Present.  — 

—  U.  S.  v.  Nix,  189  U.  S.  199 ;  U.  S.  v.  Aldrich, 
(C.  C.  A.)  58  Fed.  Rep.  688;  Kinney  v.  U.  S., 
60  Fed.  Rep.  883,  overruling  54  Fed.  Rep.  313; 
Dill  v.  U.  S.,  78  Fed.  Rep.  614,  (C.  C.  A.)  86 
Fed.  Rep.  79. 

6.  Several  Examinations  Before  Same  Commis- 
sioner. —  U.  S.  v.  McMahon,  164  U.  S.  81 ; 
Nixon  v.  U.  S.,  82  Fed.  Rep.  23. 

7.  Examinations  Before  Different  Commissioners. 

—  U.  S.  v.  McMahon,  164  U.  S.  81,  affirming 
65  Fed.  Rep.  976. 

8.  Attendance  on  Both  Court  and  Commissioner. 

—  U.  S.  v.  Dill,  (C.  C.  A.)  86  Fed.  Rep.  79, 
affirming  78  Fed.  Rep.  614;  Puleston  v.  U.  S., 
88  Fed.  Rep.  970;  Lovering  v.  U.  S.,  117  Fed. 
Rep.  565.  But  see  Fletcher  v.  U.  S.,  45  Fed. 
Rep.  213. 

9.  Entitled  to  Mileage  for  Each  Necessary  Trip, 

—  U.  S.  v.  Harmon,  147  U.  S.  268,  affirming 
43  Fed.  Rep.  560 ;  Kinney  v.  U.  S.,  54  Fed. 
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4.  For  Endeavoring  to  Make  Arrest.  —  For  endeavoring  to  make  an  arrest 
under  process  the  marshal  is  entitled,  in  addition  to  his  mileage  and  fee  for 
service,  to  an  allowance  of  the  expenses  actually  incurred  by  him,  not  to 
exceed  two  dollars  a  day,1  and  the  allowance  may  be  made  although  the 
warrant  was  issued  and  served  at  the  place  of  holding  court.2  But  he  should 
not  be  allowed  such  expenses  where  he  had  no  warrant  and  could  not  have 
arrested  the  accused  had  he  found  him,3  or  where  the  expense  was  not  neces- 
sarily incurred,4  or  where  the  person  to  be  arrested  is  already  in  the  custody 
of  the  United  States.5 

5.  For  Keeping  and  Transporting  Prisoners.  —  For  transporting  prisoners  the 
marshal  is  allowed  mileage  for  himself  and  for  each  prisoner,6  and  each  neces- 


Rep.  313;  Hitch  v.  U.  S.,  66  Fed.  Rep.  937; 
Saunders  v.  U.  S.,  73  Fed.  Rep.  782. 

Constructive  Mileage  for  attending  monthly 
rules  held  in  the  clerk's  office  was  not  allowed 
where  the  marshal  did  not  in  fact  attend. 
U.  S.  v.  Cogswell,  3  Sumn.  (U.  S.)  204. 

1.  Expenses  in  Endeavoring  to  Make  Arrest.  — 
U.  S.  v.  Harmon,  147  U.  S.  268,  affirming  43 
Fed.  Rep.  560 ;  U.  S.  v.  Harker,  3  Sawy.  (U. 
S.)  237;  U.  S.  v.  Tisdale,  (C.  C.  A.)  114  Fed. 
Rep.  883. 

Expenses  Incurred  hy  Deputy  of  Former  Marshal. 

—  In  U.  S.  v.  Fletcher,  147  U.  S.  664,  affirming 
45  Fed.  Rep.  213,  it  was  held  that  a  marshal 
was  entitled  to  an  allowance  for  expenses  in- 
curred by  a  deputy  of  his  predecessor  in  en- 
deavoring to  make  an  arrest,  where  the  writ, 
though  issued  before,  was  not  returned  till  after 
he  had  qualified  for  office,  and  by  an  arrange- 
ment between  the  outgoing  and  incoming  mar- 
shals the  latter  was  to  receive  the  fees  earned 
on  writs  in  the  hands  of  deputies  at  the  time 
the  office  changed  hands,  the  outgoing  marshal 
relinquishing  all  claim  to  such  fees. 

Horse  Hire  may  properly  be  allowed  as  an 
expense  incurred  in  endeavoring  to  make  an 
arrest  when  necessary  for  that  purpose ;  and 
the  cost  cannot  be  split  up  and  half  of  it 
charged  against  the  amount  allowed  for  trans- 
portation of  the  prisoner  when  arrested,  al- 
though the  same  horse  be  used  by  the  marshal 
on  the  return  journey  with  his  prisoner. 
Puleston  v.  U.  S.,  85  Fed.  Rep.  570. 

Extra  Allowance.  —  Ordinarily  the  marshal 
cannot  be  allowed  for  such  expenses  any  sum 
beyond  two  dollars  a  day.  Dill  v.  U.  S.,  78 
Fed.  Rep.  614. 

But  where,  under  the  direction  of  the  district 
attorney,  the  marshal  traveled  about  through 
the  state  and  obtained  information  by  means 
of  which  the  arrest  of  the  accused  was  sub- 
sequently secured,  he  was  allowed  his  actual 
expenses  although  they  exceeded  two  dollars  a 
day.     Kinney  v.  U.  S.,  54  Fed.  Rep.  313. 

2.  Service  Where  Court  Held.  —  Saunders  v. 
U.  S.,  73  Fed.  Rep.  782. 

3.  Where  No  Power  to  Make  Arrest.  —  Kinney 
v.  U.  S.,  54  Fed.  Rep.  313.  But  see  Donahower 
v.  U.  S.,  77  Fed.  Rep.  153,  where  the  marshal 
was  allowed  the  actual  expenses  incurred 
by  a  deputy  in  pursuing  a  prisoner  without  a 
warrant. 

4.  Where  the  Claim  Was  Disallowed  hy  the 
Comptroller  because  not  supported  by  vouchers 
or  an  itemized  statement,  it  was  held  that  the 
marshal  could  not  recover  for  such  expenses  in 


an  action  against  the  United  States.  Nixon 
v.  U.  S.,  82  Fed.  Rep.  23. 

For  Meals  Taken  by  a  Deputy  in  the  Place  of 
His  Abode  while  endeavoring  to  make  an  arrest, 
the  marshal  is  entitled  to  no  allowance  unless 
he  show  that  the  deputy  necessarily  took  such 
meals  away  from  his  own  home.  Donahower 
v.  U.  S.,  (C.  C.  A.)  85  Fed.  Rep.  545. 

5.  Accused  Already  in  Custody  of  United  States. 

—  Hitch  v.  U.  S.,  66  Fed.  Rep.  937. 

6.  For  Transporting  a  Prisoner  from  a  City  to  a 
Penitentiary  in  the  Same  State,  the  marshal  is 
entitled  to  mileage.  Jacobus  v.  U.  S.,  87  Fed. 
Rep.  99. 

For  Transmitting  a  Prisoner  from  a  Jail  in 
one.  city  to  a  court  house  in  another,  the  mar- 
shal is  entitled  to  mileage.  Kinney  v.  U.  S., 
54  Fed.  Rep.  313;  Hitch  v.  U.  S.,  66  Fed.  Rep. 
937- 

In  Puleston  v.  U.  S.,  85  Fed.  Rep.  570.  it 
was  held  that  U.  S.  Rev.  St.,  §  1030,  prohibit- 
ing any  charge  by  a  marshal  for  bringing  a 
prisoner  into  court,  did  not  apply  where  the 
prisoner  was  confined  at  a  place  other  than 
the  place  of  trial.  To  the  same  effect  see 
U.  S.  v.  Donahower,  (C.  C.  A.)  85  Fed.  Rep. 
547- 

In  Lovering  v.  U.  S.,  117  Fed.  Rep.  565,  it 
was  held  that  only  actual  expenses  could  be 
allowed  in  such  case. 

For  Bringing  in  a  Poor  Convict  applying  for 
a  discharge  the  marshal  may  be  allowed  travel 
and  transportation  expenses.  Lovering  v.  U. 
S.,  117  Fed.  Rep.  565. 

Where  the  Prisoner  Walked  from  Jail  to  Court 
it  was  held  that  the  marshal  could  not  be  al- 
lowed mileage.  Saunders  v.  U.  S.,  73  Fed. 
Rep.  782. 

Where  the  Prisoner  Escaped  through  the  mar- 
shal's negligence,  mileage  for  transportation 
was  not  allowed.    U.  S.  v.  Nix,  189  U.  S.  199. 

The  Shortest  Practicable  Route  by  the  ordinary 
mode  of  travel  is  the  basis  on  which  the  mile- 
age is  to  be  computed,  although  the  marshal 
actually  travel  a  longer  route  to  save  time  and 
expense.  Hitch  v.  U.  S.,  66  Fed.  Rep.  937 ; 
Matter  of  Crittenden,  2  Flipp.  (U.  S.)  212. 

Where  a  Prisoner  Was  Surrendered  by  His  Surety 
at  a  place  where  the  court  was  not  in  session, 
it  was  held  the  marshal  could  be  allowed  no 
mileage  for  transporting  him,  since  the  sur- 
render could  legally  be  made  only  where  the 
court  was  held.     Allen  v.  U.  S.,  36  Ct.  CI.  44. 

Prisoner  Taken  to  Penitentiary  Outside  District. 

—  For  transporting  a  prisoner  to  a  penitentiary 
outside  his  district  but  in  the  same  state,  where 
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sary  guard,1  and  the  clause  allowing  him  mileage  on  this  score  is  independent 
of  that  allowing  mileage  for  service  of  process;  in  proper  cases  he  is  entitled 
to  both.2  He  may  also  be  allowed  actual  expenses  reasonably  and  necessarily 
incurred  in  relation  to  prisoners  in  his  custody.3 

6.  For  Committing  or  Discharging  Prisoners.  —  The  marshal  is  allowed  a 
fixed  fee  for  committing*  or  discharging  a  prisoner;5  and  since  the  fee  is  the 
same  in  either  case,  and  the  marshal  can  only  discharge  or  commit,  a  claim  by 
him  for  a  discharge  should  not  be  disallowed  where  he  in  fact  committed 
the  prisoner.6 

7.  For  Summoning  and  Caring  for  Juries.  —  For  summoning  juries  and  dis- 
tributing venires  a  fixed  fee  is  provided  by  statute.7  The  marshal  is  also 
entitled  to  reimbursement  for  sums  expended  under  order  of  court  for  meals 
for  jurors  and  the  bailiffs  having  them  in  charge.8 

8.  For  Taking  Bail  Bonds. —  For  each  release  on  bail  before  a  commissioner, 
which  involves'  the  taking  of  a  bail  bond,  the  marshal  is  entitled  to  a  fee 
of  fifty  cents.9 

9.  For  Disbursing  Money.  —  The  statute  gives  the  marshal  a  commission  on 
moneys  disbursed  by  him,  but  he  is  not  entitled  to  such  commission  where 
the  disbursement  constitutes  part  of  a  particular  duty  for  which  he  is  otherwise 
compensated. 10 


the  court,  under  U.  S.  Rev.  St.,  §§  5541,  5542, 
sentences  him  to  that  penitentiary  because  of 
the  lack  of  a  suitable  place  within  the  district, 
the  marshal  is  entitled  to  the  full  statutory 
mileage  and  is  not  limited  to  actual  expenses. 
U.  S.  v.  McMahon,  164  U.  S.  8i,  affirming  65 
Fed.  Rep.  976. 

A  Forfeiture  of  Mileage  by  reason  of  taking 
the  prisoner  before  the  wrong  commissioner 
will  not  affect  the  marshal's  right  to  mileage 
for  transportation  of  the  prisoner  to  jail  after 
his  conviction.  Donahower  v.  U.  S.,  77  Fed. 
Rep.  153. 

For  Transporting  Chinese  to  the  Frontier  or  Sea- 
board for  deportation  the  marshal  is  not  en- 
titled to  make  any  charge  under  U.  S.  Rev.  St., 
§  829.  This  is  a  special  service,  and  only  actual 
expenses  are  allowed  therefor  under  the 
Chinese  Exclusion  Acts.  Jacobus  v.  U.  S.,  87 
Fed.  Rep.  99. 

1.  Necessary  Guards  for  Prisoners.  —  Matter 
of  Crittenden,  2  Flipp.  (U.  S.)  212;  U.  S.  v. 
Ebbs,  10  Fed.  Rep.  369,  49  Fed.  Rep.  149; 
U.  S.  v.  Dill,  (C.  C.  A.)  86  Fed.  Rep.  79, 
affirming  78  Fed.  Rep.  614 ;  Jacobus  v.  U.  S., 
87  Fed.  Rep.  99. 

Although  the  Guard  Is  Also  Summoned  as  a  Wit- 
ness and  is  paid  mileage  therefor,  yet  the  mar- 
shal is  entitled  to  an  allowance  for  his  trans- 
portation. Matter  of  Crittenden,  2  Flipp.  (U. 
S.)  212. 

2.  Mileage  for  Both  Service  and  Transportation. 

—  Harmon  v.  U.  S.,  43  Fed.  Rep.  560,  affirmed 
147  U.  S.  268. 

3.  Allowed  Hack  Hire  for  Transporting  Prisoners. 

—  U.  S.  v.  Harmon,  147  U.  S.  268,  affirming 
43  Fed.  Rep.  560 ;  Kinney  v.  U.  S.,  54  Fed. 
Rep.  313. 

For  Feeding  Prisoners  awaiting  examination 
the  marshal  may  be  allowed  his  actual  expenses 
although  the  prisoners  might  have  been  fed  in 
the  county  jail.  Donahower  v.  U.  S.,  77  Fed. 
Rep.  153. 

A  Charge  for  Keeping  Prisoners  was  disallowed 
where  they  were  all  the  time  in  prison,  their 
board  was  paid  by  the  government,  and  the 


court  was  not  in  session.  Ex  p.  Paris,  3 
Woodb.  &  M.  (U.  S.)  227. 

A  Sleeping-car  Berth  is  a  part  of  the  mar- 
shal's reasonable  and  necessary  expenses  in- 
curred while  transporting  a  prisoner  to  jail 
on  a  trip  requiring  thirty-six  hours  of  travel. 
Puleston  v.  U.  S.,  85  Fed.  Rep.  570. 

4.  Commitment  of  Prisoner.  —  Ex  p.  Paris,  3 
Woodb.  &  M.  (U.  S.)  227  ;  Lovering  v.  U.  S., 
117  Fed.  Rep.  565,  wherein  the  marshal  was 
allowed  his  fee  although  the  prisoner  was  al- 
ready in  custody  on  another  charge. 

That  the  Commitment  Takes  Place  in  Another 
District  does  not  affect  the  marshal's  right  to 
the  fee.     Puleston  v.  U.  S.,  85  Fed.  Rep.  570. 

5.  Discharge  of  Prisoner.  —  Lovering  v.  U.  S., 
117  Fed.  Rep.  565,  wherein  the  marshal  was 
allowed  his  fee  for  discharging  a  prisoner  who 
was  committed  for  nonpayment  of  a  fine  and 
who  paid  it  the  same  day. 

Entitled  to  Fee  for  Discharging  Poor  Convict. 
—  Hitch  v.  U.  S.,  66  Fed.  Rep.  937.  Contra, 
Saunders  v.  U.  S.,  73  Fed.  Rep.  782. 

Merely  Bringing  a  Prisoner  into  Court  for 
trial  or  to  give  testimony  is  not  a  discharge 
such  as  to  entitle  the  marshal  to  a  fee.  There 
must  be  an  entire  release  from  custody.  Ex  p. 
Paris,  3  Woodb.  &  M.  (U.  S.)  227. 

6.  Lovering  v.  U.  S.,  117  Fed.  Rep.  565. 

7.  Summoning  Juries.  —  U.  S.  v.  Harmon,  147 
U.  S.  268,  affirming  43  Fed.  Rep.  560;  U.  S.  v. 
Cogswell,  3  Sumn.  (U.  S.)  204;  U.  S.  v.  Smith, 
1  Woodb.  &  M.  (U.  S.)  184;  Saunders  v.  U.  S., 
73  Fed.  Rep.  782;  Lovering  v.  U.  S.,  117  Fed. 
Ren.  565. 

Where  the  Venire  Is  Served  by  a  Constable 

the  marshal  cannot  charge  mileage  therefor. 
U.  S.  v.  Smith,  1  Woodb.  &  M.  (U.  S.)  184. 

8.  Meals  for  Jurors  and  Bailiffs.  —  Donahower 
v.  U.  S.,  77  Fed.  Rep.  153,  affirmed  (C.  C.  A.) 
85  Fed.  Rep.  547. 

9.  For  Taking  Bail  Bond.  —  Kinney  v.  U.  S., 
54  Fed.  Rep.  313;  Puleston  v.  U.  S.,  88  Fed. 
Rep.  970. 

10.  Payment  to  Deputies  for  Taking  Census. — 
U.  S.  v.  Smith,  1  Woodb.  &  M.  (U.  5.)  184. 
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10.  Reimbursement  for  Expenditures.  —  A  marshal  is  entitled  to  reimburse- 
ment for  expenditures  properly  and  necessarily  made  by  him  in  the  perform- 
ance of  his  official  duties.1  But  where  a  fee  is  provided  by  statute  for  a 
particular  service  the  marshal  is  not  entitled  to  an  allowance  of  the  expenses 
incurred  in  earning  such  fee.2 

VI.  Deputy  Marshals  —  1.  In  General.  —  The  general  principles  applicable 
as  well  to  deputy  marshals  as  to  other  deputies  have  been  already  discussed 
elsewhere  in  this  work.3 

Appointment,  Qualification,  and  Tenure.  —  Provision  is  made  by  statute  for  the 
appointment  and  qualification  of  general  deputies,4  but  the  marshal  also  has 
power  to  appoint  a  special  deputy  or  bailiff  to  perform  a  particular  act  where 
the  state  laws  confer  such  power  on  sheriffs.5  A  general  deputy  is  subject 
to  removal  by  the  marshal,6  and  his  tenure  of  office  expires  with  the  term  of 
his  principal. 7 

2.  Liability  for  Deputy's  Acts  —  Liability  of  Marshal.  —  The  rule  that  the 
principal  is  civilly  liable  for  the  official  acts  of  his  deputy  applies  to  a  marshal.8 


As  Keeper  of  Territorial  Penitentiary.  —  Un- 
der U.  S.  Rev.  St.,  §  1892,  imposing  on  the 
marshals  of  certain  territories  the  duty  of  car- 
ing for  and  controlling  the  penitentiaries 
therein  and  providing  a  fixed  salary  of  twelve 
hundred  dollars  a  year  for  such  services,  it 
was  held  this  constituted  a  practically  distinct 
and  independent  office,  and  the  incumbent 
could  not,  as  marshal,  charge  commissions  on 
disbursements  made  by  him  as  keeper  of  the 
penitentiary.     U.  S.  v.  Baird,  150  U.  S.  54. 

1.  Stationery  for  Courts.  —  Kinney  v.  U.  S., 
54  Fed.  Rep.  313. 

Blank  Indictments  and  Informations.  —  U.  S. 
v.  Harmon,  147  U.  S.  268,  affirming  43  Fed. 
Rep.  560. 

Rent  for  United  States  Clerk's  Office.  —  U.  S. 

v.  Cogswell,  3  Sumn.  (U.  S.)  204. 
Expense  of  Affidavits  to  Accounts  to  Treasury. 

—  Puleston  v.  U.  S.,  85  Fed.  Rep.  570. 

Payments  to  Court  Messengers,  Criers,  and 
Bailiffs,  —  Kinney  v.  U.  S.,  54  Fed.  Rep.  313. 

Bailiffs  Employed  under  Order  of  Court.  — 

Puleston  v.  U.  S.,  88  Fed.  Rep.  970. 

For  Sending  Deputy  with  Federal  Troops  by 
Order  of  District  Attorney.  —  Donahower  v.  U. 
S.,  77  Fed.  Rep.  153. 

For  Witness  Fees  paid  out  under  order  of 
court  the  marshal  is  entitled  to  reimbursement 
although  the  witnesses  were  United  States  offi- 
cers and  therefore  not  entitled  to  such  fees. 
U.  S.  v.  Hillyer,  (C.  C.  A.)  58  Fed.  Rep.  678. 

Money  Advanced  in  Taking  a  Census  because 
the  marshal  could  not  obtain  it  from  the  proper 
department  after  repeated  efforts  was  properly 
retained  out  of  public  moneys  in  his  hands ; 
and  he  was  not  liable  to  account  therefor  where 
the  government,  after  notice  of  the  previous 
payment  by  the  marshal,  paid  out  the  amount 
a  second  time  for  the  same  services.  U.  S. 
v.  Ten  Eyck,  4  McLean  (U.  S.)  119. 

For  Private,  Unofficial  Services  the  marshal 
is  entitled  to  no  allowance.  Donahower  v. 
U.  S.,  77  Fed.  Rep.  153;  U.  S.  v.  Fitzsimmons, 
50  Fed.  Rep.  381. 

2.  Expense  of  Earning  Fee.  —  U.  S.  v.  Fitz- 
simmons, 50  Fed.  Rep.  381. 

3.  See  the  titles  Deputy,  vol.  9,  p.  368; 
Sheriffs  and  Constables,  vol.  25,  p.  673. 

4.  Proof  of  Qualification.  —  The  production  of 


317 


a  deputy  marshal's  commission  and  proof  that 
he  is  exercising  the  functions  of  his  office  raise 
a  presumption  that  he  has  taken  the  oaths  re- 
quired by  statute,  and  a  jury  may  properly  find, 
in  the  absence  of  evidence  to  the  contrary,  that 
he  has  duly  qualified.  U.  S.  v.  Hudson,  1 
Hask.  (U.  S.)  527. 

The  Failure  of  the  Marshal  to  Return  the  Ap- 
pointment  of  a  deputy  to  the  district  judge 
does  not  affect  the  deputy's  power  to  make  a 
legal  service  of  process.  Wintermute  v.  Smith, 
1  Bond  (U.  S.)  210. 

Lack  of  Authority  in  the  Clerk  Who  Admin- 
istered the  Oath  was  held  not  to  prevent  one 
who  was  appointed  a  deputy  marshal  and  acted 
as  such  from  being  considered  such  officer 
within  the  meaning  of  Act  of  Cong.,  1888,  re- 
lating to  crimes  committed  by  Indians  against 
deputy  marshals  and  other  federal  officers. 
Wright  v.  U.  S.,  158  U.  S.  232. 

5.  Marshal  May  Appoint  Special  Deputy.  — 
U.  S.  v.  Jailer,  2  Abb.  (U.  S.)  265;  The  Tug 
E.  W.  Gorgas,  10  Ben.  (U.  S.)  460;  Matter  of 
Crittenden,  2  Flipp.  (U.  S.)  212;  Hyman  v. 
Chales,  12  Fed.  Rep.  855;  Puleston  v.  U.  S., 
85  Fed.  Rep.  570. 

That  No  Oath  Has  Been  Administered  to  a 
special  deputy  will  not  invalidate  his  acts 
where  the  state  statutes  do  not  require  a  special 
deputy  sheriff  to  be  sworn.  Puleston  v.  U.  S., 
85  Fed.  Rep.  570;  Hyman  v.  Chales,  12  Fed. 
Rep.  855. 

6.  Removable  by  Marshal.  —  Taylor  v.  Ker- 
cheval,  82  Fed.  Rep.  497;  Flemming  v.  Stahl, 
83  Fed.  Rep.  940.  Contra,  Priddle  v.  Thomp- 
son, 82  Fed.  Rep.  186. 

7.  Term  Expires  with  Marshal's.  —  Dudley  v. 
James,  83  Fed.  Rep.  345.  And  see  Taylor  v. 
Kercheval,  82  Fed.  Rep.  497. 

8.  Marshal  Liable  for  Deputy's  Official  Acts.  — 
Rogers  v.  Marshal,  1  Wall.  (U.  S.)  644; 
Gwinn  v.  Buchanan,  4  How.  (U.  S.)  1. 

Liable  for  Deputy's  Failure  to  Serve  Process.  — 
U.  S.  v.  Moore,  2  Brock.  (U.  S.)  317. 

Liable  for  Escape  Allowed  by  Deputy.  —  Servis 
v.  Marsh,  38  Fed.  Rep.  794. 

Alaska  —  Service  of  Process  by  Deputy.  —  A 
deputy  marshal  in  Alaska  has  power  to  serve 
process  issued  by  a  United  States  commissioner 
of  the  district,  and  his  principal  is  liable  for 
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But  the  marshal  cannot  be  held  liable  for  the  private,  unofficial  acts  of  his 
deputy,1  such  as  a  failure  or  refusal  by  the  deputy  to  pay  over  money  which 
he  did  not  receive  in  his  official  capacity.8 

Liability  of  Deputy.  —  A  deputy  marshal  is  an  officer  of  the  court  and  may  be 
held  to  account  by  it  for  his  own  misconduct,  whether  or  not  the  marshal  is 
also  liable.3 

3.  Compensation.  —  The  fees  earned  by  a  deputy  marshal  ordinarily  belong 
to  the  marshal,  and  the  deputy  must  look  to  him  personally  for  his  compen- 
sation.4 But  in  the  case  of  special  deputies  appointed  to  serve  at  elections, 
provision  is  made  by  statute  for  direct  payment  to  them  by  the  government.5 

UNITED  STATES  NOTES.  —  See  note  6. 


the  deputy's  acts,  done  under  color  of  office  in 
serving  such  process.  Holden  v.  Williams,  75 
Fed.  Rep.  798. 

Removal  of  Cause.  —  An  action  against  a  mar- 
shal for  the  wrongful  act  of  his  deputy  in  seiz- 
ing a  stranger's  goods  under  process  is  remova- 
ble to  a  federal  court  although  all  the  parties 
be  citizens  of  the  same  state.  Ellis  v.  Norton, 
16  Fed.  Rep.  4. 

1.  The  Shooting  of  a  Person  Mistaken  for  a 
Criminal  whom  a  deputy  marshal  was  seeking 
to  arrest  without  a  warrant  and  without  the 
marshal's  knowledge  or  consent,  was  held  to  be 
a  personal  trespass  of  the  deputy  for  which  the 
marshal  was  not  liable.  Chandler  v.  Ruther- 
ford, 2  Ind.  Ter.  379. 

A  Wrongful  Seizure  of  Property  by  a  deputy 
marshal  without  any  process  and  without  any 
instructions  from  or  knowledge  of  the  marshal, 
and  not  in  the  discharge  of  any  duty  imposed 
on  him  by  law,  is  a  private  trespass  for  which 
the  marshal  cannot  be  held  liable.  Dysart  v. 
Lurty,  3  Okla.  601. 

Where  a  Plaintiff  Gives  Special  Directions  to 
a  deputy  marshal  in  regard  to  the  service  of 
an  execution,  he  thereby  constitutes  such  deputy 
his  agent,  and  the  marshal  is  not  liable  for  the 
deputy's  disobedience  of  such  instructions. 
The  plaintiff  must  look  to  the  deputy  for  his 
remedy.  Gwinn  v.  Buchanan,  4  How.  (U. 
S.)  1. 

Where  the  Deputy  Was  Misled  by  the  Conduct 
of  the  Plaintiff's  Attorney  into  discharging  the 
sureties  on  a  replevin  bond,  it  jvas  held  that 
there  was  no  liability  on  the  marshal's  bond 
for  such  act,  although  the  attorney  gave  no 
direct  and  positive  instructions  to  the  deputy. 
Rogers  v.  Marshal,  1  Wall.  (U.  S.)  644. 

2.  Money  Received  Unofficially.  —  Bagley  v. 
Yates,  3  McLean  (U.  S.)  465;  U.  S.  v.  Moore, 
2  Brock.  (U.  S.)  317. 

3.  Court  Can  Hold  Deputy  Personally  liable.  — 
Bagley  v.  Yates,  3  McLean  (U.  S.)  465 ;  The 
Bark  Laurens,  Abb.  Adm.  508. 

For  Presenting  False  or  Fraudulent  Claims 
against  the  United  States  to  his  principal  a 
deputy  marshal  is  criminally  liable  under  U.  S. 
Rev.  St.,  §  5438.  U.  S.  v<  Strobach,  48  Fed. 
Rep.  902.  And  see  U.  S.  v.  Wallace,  40  Fed. 
Rep.  144. 

4.  Deputy  Must  Look  to  Marshal  for  Compensa- 
tion. —  Wintermute  v.  Smith,  1  Bond  (U.  S.) 
210;  Powell  v.  U.  S.,  60  Fed.  Rep.  687. 

Deputy  Cannot  Sue  United  States.  —  Powell 
v.  U.  S.,  60  Fed.  Rep.  687. 


Deputy  Cannot  Sue  Marshal's  Sureties.  —  Gaston 
v.  Fitzsimmons,  50  Fed.  Rep.  391  note;  Bollin 
v.  Blythe,  46  Fed.  Rep.  181. 

If  the  Marshal  Gives  a  Receipt  to  a  party  for 
all  fees  owing  for  services  performed  by  a 
deputy  marshal,  the  deputy  cannot  sue  such 
party  for  his  compensation.  Wintermute  v. 
Smith,  1  Bond  (U.  S.)  210. 

Basis  of  Allowance  to  Deputy.  —  Under  U.  S. 
Rev.  St.,  §  841,  a  deputy  marshal  cannot  be 
allowed  more  than  three-fourths  of  the  fees 
paid  for  services  rendered  by  him.  But  it  is 
not  unlawful  for  the  marshal  to  allow  him 
that  proportion  of  the  gross  fees  without  first 
deducting  the  expense  involved  in  earning 
them ;  and  having  made  a  practice  of  settling 
with  his  deputies  and  the  treasury  on  this 
basis,  without  objection,  the  marshal  cannot, 
when  sued  by  the  government  for  not  paying 
over  fees,  claim  that  such  basis  of  settlement 
was  illegal  and  that  the  settlement  should  have 
been  on  a  basis  of  net  fees.  U.  S.  v.  Fitz- 
simmons, 50  Fed.  Rep.  381. 

Right  to  Mileage  as  Witness.  —  A  deputy  mar- 
shal cannot,  as  such,  charge  for  service  or 
mileage  as  a  witness.  Wintermute  v.  Smith, 
1  Bond  (U.  S.)  210.  But  he  is  entitled  thereto 
when  summoned  as  a  witness  for  the  govern- 
ment and  not  actually  engaged  in  attendance  on 
the  court.     Ex  p.  Burdell,  32  Fed.  Rep.  681. 

5.  Special  Deputies  —  Service  at  Elections.  — 
U.  S.  Rev.  St.,  §  2021. 

Per  Diem  Fee  — In  Full  for  All  Services.— 
The  per  diem  of  five  dollars  allowed  such 
special  deputies  is  intended  to  cover  all  ser- 
vices rendered  by  them,  and  such  a  deputy  is 
not  entitled  to  further  compensation  for  an 
"  attendance  before  a  commissioner  "  which  is 
merely  incidental  to  his  arrest  of  a  fraudulent 
voter.     U.  S.  v.  McMahon,  164  U.  S.  81. 

Compensation  Not  Affected  by  Subsequent  Regu- 
lations. —  Regulations  made  by  the  President 
subsequent  to  the  rendition  of  such  services  by 
a  special  deputy  cannot  operate  retrospectively 
so  as  to  deprive  the  deputy  of  part  of  the  com- 
pensation to  which  he  would  otherwise  be  en- 
titled under  the  statute.  U.  S.  v.  Davis, 
132  U.  S.  334;  U.  S.  v.  Schofield,  132  U.  S. 
337. 

6.  United  States  Notes.  —  In  holding  an  in- 
dictment for  having  counterfeit  United  States 
notes  in  possession  to  be  sufficient,  in  U.  S.  v. 
Howell,  64  Fed.  Rep.  114,  the  court  said:  "It 
must  be  remembered,  in  this  connection,  that 
United  States  notes  are  not  private,  but  they 
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Definition. 


UNIVERSAL.  —  "  Universal  "  means 
exception.1 

are  public,  obligations,  provided  for  by  Acts  of 
Congress.  They  are  what  are  commonly  known 
as  '  greenbacks,'  a  particular  and  distinct  kind 
of  obligation  of  the  United  States." 

1.  Universal.  —  Koen  v.  State,  35  Neb.  678. 

The  Code  of  Georgia  provided  that  "  the 
custom  of  any  trade  or  business  shall  be  bind- 
ing only  when  it  is  of  such  universal  practice 
as  to  justify  the  conclusion  that  it  became,  by 
implication,  a  part  of  the  contract."  It  was 
held  that  while  universal  did  not  mean  "  ab- 
solutely without  exception,  yet  it  did  mean  so 
wide  and  all-embracing  that  the  exception 
merely  proved  the  universality  of  the  rule." 
Savannah  v.  Feeley,  66  Ga.  31. 

Universal  Malice. —  In  Mitchell  v.  State,  60 


that  which  pertains  to  all  without 


Ala.  26,  it  was  said :  "  We  think  the  legisla- 
ture, in  this  clause,  intended  to  raise  to  the 
high  grade  of  murder  in  the  first  degree  those 
homicides  which  are  the  result  of  what  is 
called  universal  malice.  By  universal 
malice  we  do  not  mean  a  malicious  purpose  to 
take  the  life  of  all  persons.  It  is  that  deprav- 
ity of  the  human  heart  which  determines  to 
take  life  upon  slight  or  insufficient  provocation, 
without  knowing  or  caring  who  may  be  the 
victim.  The  supreme  depravity  shown  in  this 
so-called  universal  malice  is  considered  as 
the  equivalent  of  the  strong  aajectives  wilful, 
deliberate,  malicious,  and  premeditated,  which 
characterize  the  first  class  of  murder  in  the 
first  degree." 
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2.  Private  Subscriptions  and  Donations,  335. 
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2.  Private  Corporations,  336. 

a.  By  Forfeiture  from  Misuser,  336. 
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c.  Disposition  of  Corporate  Property,  337. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CHARITIES  AND  TRUSTS  FOR  CHARITA- 
BLE USES,  vol.  5,  p.  893;  CORPORATIONS  {PRIVATE),  vol.  7,  p.  620; 
EXEMPTIONS  {FROM  TAXATION},  vol.  12,  p.  266;  MUNICIPAL 
SECURITIES,  vol.  21,  p.  13;  SCHOOLS,  vol.  25,  p.  4;  STATE  AND 
PUBLIC  LANDS,  vol.  26,  p.  354;  TAXATION,  vol.  27,  p.  567. 

I.  Definitions.  —  A  College  is  an  organized  assembly  or  collection  of  persons 
established  by  law,  and  empowered  to  co-operate,  for  the  performance  of 
some  special  function  or  for  the  promotion  of  some  common  object,  which 
may  be  educational,  political,  ecclesiastical,  or  scientific  in  its  character. 
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A  University  is  an  institution  of  higher  learning,  consisting  of  an  assemblage 
of  colleges  united  under  one  corporate  organization  and  government,  affording 
instruction  in  the  arts  and  sciences  and  the  learned  professions,  and 
conferring  degrees.1 

II.  Foundation  and  Legislative  Control  —  1.  As  Public  Corporations.  — 
Where  universities  and  colleges  are  originated  and  prosecuted  by  legislative 
enactment,  independent  of  private  contributions,  they  are,  as  a  rule,  held  to 
be  public  corporations,  and  their  charters  may  be  altered,  amended,  or  repealed 
by  the  legislature  at  pleasure.* 


1.  Definitions.  —  Black's  Law  Diet.;  Com.  v. 
Banks,  198  Pa.  St.  397. 

In  England  a  college  is  a  civil  corporation, 
company,  or  society  of  men,  having  certain 
privileges  and  endowed  with  certain  revenues, 
founded  by  royal  license.  An  assemblage  of 
several  of  these  colleges  is  called  a  "  univer- 
sity."   Whart.  Law  Lex. 

In  American  Law  a  college  is  an  institution  of 
learning  where  youth  are  instructed  in  the 
higher  branches.  Colleges  are  usually  incor- 
porated and  endowed,  and  enjoy  certain  priv- 
ileges granted  them  by  charter.  Rap.  &  Law. 
L.  Diet. 

College  Is  the  Generic  Name  for  all  such  insti- 
tutions (sometimes  given  even  to  professional 
schools),  university  being  properly  limited  to 
colleges  which  in  size,  organization  (especially 
in  division  into  distinct  schools  and  faculties), 
methods  of  instruction,  and  diversity  of  subjects 
taught  approach  most  nearly  to  the  institutions 
so  named  in  Europe.    Century  Diet. 

Convertible  Terms. —  The  words  "university" 
and  "  college "  are  often  used  as  convertible 
terms,  and  are  so  used  in  the  course  of  this 
article. 

"  College  "  as  Applied  to  Locus.  —  Where  a 
corporation  was  empowered  by  statute  to  lay 
out  a  turnpike  road  from  Bowdoin  College  to 
another  point  "  upon  as  straight  a  line  as  cir- 
cumstances will  admit,"  it  was  held  that  the 
word  "  college  "  did  not,  under  the  empowering 
statute,  mean  only  the  building  erected  upon  the 
college  land  before  the  passing  of  the  act,  or 
any  particular  building,  but  the  land  holden  by 
the  college  trustees,  on  which  to  erect  the  suit- 
able buildings  to  accommodate  the  students, 
their  instructors,  and  governors.  Stanwood  v. 
Peirce,  7  Mass.  458. 

Medical  College.  —  The  terms  "  literary  or 
scientific  college  or  university  "  in  a  statute 
(Laws  of  1848,  New  York)  do  not  embrace  a 
medical  college,  and  the  acts  amendatory  of 
that  statute  do  not  vary  its  meaning.  People 
v  Cothran,  27  Hun  (N.  Y.)  344;  People  v. 
Gunn,  96  N.  Y.  317,  affirming  30  Hun  (N.  Y.) 
322. 

Where  an  act  contained  a  chapter  regulating 
colleges,  etc.,  for  general  literary  instruction, 
it  was  held  that  an  article  of  the  chapter  enti- 
tled "  Of  Colleges  "  did  not  apply  to  a  medical 
college,  with  the  powers  of  which  one  at  least 
of  its  provisions  was  inconsistent,  particularly 
as  a  later  act  (Laws  of  1853.  c.  184),  which 
expressly  applied  to  medical  colleges,  need  not 
have  been  passed  if  the  chapter  "  Of  Colleges  " 
had  been  intended  to  apply  to  them.  People  v. 
Albany  Medical  College,  26  Hun  (N.  Y.)  348, 
reversing  (Supm.  Ct.  Spec.  T.)  62  How.  Pr. 
(N.  Y.)  220,  affirmed  89  N.  Y.  635. 

29  C.  of  L.— 21  /  3: 


The  Term  "  Medical  College  "  refers  to  those 
schools  of  learning  which  teach  medicine  in 
its  different  branches,  and  a  college  of  osteop- 
athy, teaching  neither  therapeutics,  materia 
medica,  surgery,  nor  bacteriology,  is  not  a  med- 
ical college  within  the  meaning  of  the  statute 
requiring  a  medical  practitioner  to  have  a  di- 
ploma from  a  legally  chartered  reputable  medi- 
cal college.  Nelson  v.  State  Board  of  Health, 
108  Ky.  769. 

Unauthorized  Use  of  Name  of  University.  — 
A  board  styled  the  "  College  and  University 
Council,"  having  been  created  in  Pennsylvania 
by  the  Act  of  June  26,  1895,  to  consider  and 
approve  applications  of  new  institutions  for 
power  to  confer  degrees,  the  act  providing  that 
no  university  should  be  established  without  the 
approval  of  the  council,  it  was  held  that  the 
use  by  the  proprietor  of  a  business  school, 
without  authority  conferred  on  him,  of  the 
name  and  title  of  "  University  of  Philadelphia," 
in  connection  with  his  business,  was  unlawful, 
and  he  might  be  restrained  by  injunction  as 
well  as  by  information  and  writ  of  quo  war- 
ranto.   Com.  v.  Banks,  198  Pa.  St.  397. 

2.  As  Public  Corporations.  —  State  University 
v.  Moody,  62  Ala.  389 ;  State  University  v. 
Winston,  5  Stew.  &  P.  (Ala.)  17;  Matter  of 
Royer,  123  Cal.  614;  Illinois  Industrial  Uni- 
versity v.  Champaign  County,  76  111.  184;  Henn 
v.  State  University,  22  Iowa  185  ;  Head  v.  State 
University,  47  Mo.  220 ;  State  University  v. 
McConnell,  5  Neb.  423 ;  State  v.  Moore,  46 
Neb.  379;  Von  Forel  v.  State,  (Neb.  1903)  96 
N.  W.  Rep.  648  ;  State  University  v.  Maultsby, 
8  Ired.  Eq.  (43  N.  Car.)  257,  and  University 
v.  North  Carolina  R.  Co.,  76  N.  Car.  103,  22 
Am.  Rep.  671,  both  overruling  Den  v.  Foy,  1 
Murph.  (5  N.  Car.)  58,  3  Am.  Dec.  672;  Okla- 
homa Agricultural,  etc.,  College  v.  Willis,  6 
Okla.  593;  Tucker  v.  Pollock,  21  R.  I.  317.  See 
also  Weary  v.  State  University,  42  Iowa  335. 

State  Agricultural  Colleges,  founded  and  in- 
corporated by  the  state  through  property  de- 
rived from  the  government  in  pursuance  of  Act 
of  Congress  of  July  2,  1862,  are,  as  a  rule, 
considered  public  corporations.  State  v. 
Knowles,  16  Fla.  577. 

See  also  to  the  same  effect  State  v.  Vicks- 
burg,  etc.,  R.  Co.,  51  Miss.  361,  where  Simrall, 
J.,  said :  "  Neither  of  these  institutions  [the 
state  agricultural  colleges]  are,  in  the  legal 
sense,  private  corporations.  They  did  not  have 
their  origin  in  private  or  individual  endowment, 
but  are  sustained  by  public  endowments  and 
appropriations.  The  title  to  their  property  is 
in  the  state.  They  are  public  corporations, 
established  and  endowed  by  public  authority 
and  funds,  and  are  controlled  by  trustees  ap- 
pointed by  the  state  for  limited  terms."  As 
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Private  Donations.  —  The  fact  that  private  donations  have  been  made  to  them 
either  at  the  time  of  or  after  their  incorporation  does  not  alter  their  character.1 

2.  As  Private  Corporations.  —  Where  a  college  or  university  is  founded  by 
private  donations,  it  is  a  private  eleemosynary  corporation  a  over  which  the 
legislature  has  no  control,  if  none  is  reserved  3  or  given  4  under  its  charter  or 
in  the  general  laws  of  the  state.5    The  charter  is  a  contract  whose  obligations 

against  the  state,  neither  of  them  can  set  up  a 
vested  right  to  property  or  corporate  franchises. 

The  University  of  California  is  a  public  cor- 
poration. "  It  was  founded  by  the  state ;  its 
original  and  primary  endowment  was  by  the 
United  States  by  grant  to  the  state  for  this 
special  purpose ;  all  its  property  is  property  of 
the  state ;  it  was  created  by  the  state  and  is 
subject  to  the  laws  of  the  state  as  a  state  insti- 
tution within  the'  limits  of  the  new  constitu- 
tion."   Matter  of  Royer,  123  Cal.  614. 

The  Illinois  Industrial  University  is  a  state  in- 
stitution and  not  a  private  corporation  ;  it  was 
founded  on  donations  from  the  general  govern- 
ment, the  county  of  Champaign,  the  Central 
railroad,  and,  it  may  be,  from  private  individ- 
uals. It  is  not,  therefore,  subject  to  the 
Mechanics'  Lien  Law.  Thomas  v.  Illinois  In- 
dustrial University,  71  111.  310. 

The  State  University  of  Iowa  is  a  public  insti- 
tution under  the  control  and  government  of  the 
state  legislature.  Certain  lands  were  granted 
to  the.  state  for  its  support  and  donated  by  the 
state  to  the  university  with  power  of  disposal 
as  provided  by  the  statute.  Henn  v.  State  Uni- 
versity, 22  Iowa  185. 

The  Rhode  Island  College  of  Agriculture  and 
Mechanic  Arts  is  a  state  institution ;  the  title  to 
the  land,  buildings,  and  other  property  is  in 
the  state ;  and  the  board  of  managers,  al- 
though made  a  corporation,  is  but  the  agent  of 
the  state  to  carry  out  the  purposes  of  the  gen- 
eral assembly  in  connection  with  the  establish- 
ment and  maintenance  of  the  college.  Tucker 
v.  Pollock,  21  R.  I.  317. 

Contrary  View.  —  But  see  Sterling  v.  State 
University,  no  Mich.  369,  where  it  was  held 
that,  the  general  supervision  and  control  of  the 
state  university  having  been  vested  by  the  con- 
stitution in  the  board  of  regents,  the  legislature 
had  no  power  to  interfere  with  the  direction  of 
the  university  by  statute.  And  see  also  State 
v.  Carr,  in  Ind.  335,  where  the  Indiana  State 
University,  whose  trustees  were  incorporated, 
was  held  not  to  be  a  public  corporation  in  a 
technical  sense. 

Unincorporated  Universities  and  Colleges.  — 
In  Neil  v.  Ohio  Agricultural,  etc.,  College,  31 
Ohio  St.  15,  it  is  held  that  the  act  establishing 
the  college  and  appointing  trustees,  with  power 
to  sue  and  be  sued,  did  not  constitute  the  trus- 
tees a  corporation  ;  but  that  the  college  was  a 
state  institution,  to  be  managed  by  such  agen- 
cies as  the  legislature  should  provide. 

A  Private  Corporation  May  Become  a  Public 
Corporation  by  its  own  solicitation  and  consent. 
The  medical  college  of  Virginia,  at  the  time  a 
private  corporation,  was  incorporated  by  act  of 
incorporation  in  which  the  legislature  reserved 
the  right  to  modify,  alter,  or  repeal  the  charter 
at  pleasure,  and  subsequently  the  legislature 
appropriated  a  sum  of  money  to  the  college 
upon  the  condition  that  its  authorities  should 
convey  all  its  property  to  the  state.    It  was  held 


that  in  this  manner  it  became  a  public  corpora- 
tion.   Lewis  v.  Whittle,  77  Va.  415. 

1.  Private  Donations  to  State  Universities.  — 
State  University  v.  Maultsby,  8  Ired.  Eq.  (43 
N.  Car.)  257;  Head  v.  State  University,  47  Mo. 
220. 

2.  As  Private  Corporations.  —  Dartmouth  Col- 
lege v.  Woodward,  4  Wheat.  (U.  S.)  518;  Vin- 
cennes  University  v.  Indiana,  14  How.  (U.  S.) 
268  ;  State  v.  Adams,  44  Mo.  570. 

A  normal  university  privately  endowed  is  a 
private  eleemosynary  institution,  Board  of  Edu- 
cation v.  Greenebaum,  39  111.  609 ;  Board  of 
Education  v.  Bakewell,  122  111.  339,  even  if 
aided  by  donations  from  the  state,  Board  of 
Education  v.  Bakewell,  122  111.  339. 

3.  A  Reservation  of  Power  to  amend  or  alter  a 
charter  is  not  absolute,  and  the  alterations 
must  be  reasonable,  made  in  good  faith,  and 
be  consistent  with  the  scope  and  object  of  the 
act  of  incorporation ;  therefore,  under  such  a 
reserved  right,  the  legislature  cannot  strip  a 
corporation  of  its  right  of  property.  State  v. 
Neff,  52  Ohio  St.  375.  But  the  consent  of  the 
corporation  and  a  conveyance  of  all  its  property 
would  apparently  be  valid.  Lewis  v.  Whittle, 
77  Va.  415. 

4.  An  Authority  by  the  Founder  to  the  legisla- 
ture to  alter,  limit,  restrain,  or  extend  the 
powers  and  privileges  conferred  by  the  charter 
on  the  president,  trustees,  and  overseers  of  a 
college,  as  may  be  judged  necessary  to  pro- 
mote the  best  interests  of  the  institution,  does 
not  confer  on  the  legislature  authority  to  add 
new  members  to  the  boards  by  its  own  nomina- 
tion or  by  that  of  the  governor  and  council  of 
the  state.  Allen  v.  McKeen,  1  Sumn.  (U.  S.) 
3"- 

5.  Reservation  of  Power  to  Alter  in  General  Laws. 

—  Where  a  provision  is  incorporated  in  a  char- 
ter reserving  to  the  state  the  power  to  alter, 
modify,  or  repeal  the  same,  it  qualifies  the 
grant ;  and  where  a  power  to  alter,  modify,  or 
repeal  an  act  of  incorporation  is  reserved  to 
the  state  by  a  general  law  applicable  to  all  acts 
of  incorporation  or  to  certain  classes  of  the 
same,  the  power  may  be  exercised  as  to  acts  of 
incorporation  falling  within  the  reservation  and 
granted  subsequent  to  the  passing  of  the  gen- 
eral law,  even  though  the  charter  contains  no 
such  condition  nor  any  allusion  to  such  reser- 
vation. A  provision  in  a  charter  that  it  "  shall 
not  be  altered  or  alterable  *  *  *  in  any 
other  manner  than  by  an  act  of  the  legislature 
of  the  commonwealth  "  \is  equivalent  to  an  ex- 
press reservation  to  the  state  to  make  any 
alterations  in  the  charter  which  the  legislature 
may  deem  expedient  to  enact,  and  the  donors 
of  the  institution  are  as  much  bound  by  the 
provision  as  the  trustees.  Pennsylvania  College 
Cases,  13  Wall.  (U.  S.)  190. 

The  Maryland  Constitution  of  185 1  enacted 
that  all  subsequent  acts  of  incorporation  might 
be  altered  or  repealed  by  the  legislature.  It 
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cannot  be  impaired  by  the  legislature,1  Although,  by  being  dedicated  by  its 
charter  to  general  charity,  the  college  may  acquire  the  character  of  a  public 
institution,  it  does  not  thereby  become  a  public  corporation  under  the  control 
of  the  government.3 

It  Is  Immaterial  that  the  founder  of  the  college,  the  donors  of  land  (except 
in  regard  to  their  reversionary  interest  in  case  of  the  extinction  of  the  cor- 
p  nation),  and  the  students  are  without  vested  interests  and  cannot  complain, 
and  that  the  trustees  who  alone  can  complain  have  no  beneficial  interests  to 
be  protected.3  A  violation,  by  act  of  legislature,  of  the  contract  created  by 
the  charter  of  a  college,  cannot  be  validated  by  the  subsequent  consent  of  its 
curators  or  trustees,4  or  of  the  original  founder  and  donor,  where  trustees 


was  held  that  every  charter  thereafter  granted, 
even  though  it  contained  no  reservation  of  the 
right  to  repeal  or  alter  it,  was  subject  to  repeal 
m  amendment  under  the  constitutional  pro- 
vision. Jackson  v.  Walsh,  75  Md.  304,  distin- 
guishing State  University  v.  Williams,  9  Gill  & 
J.  1  Md  J  365,  31  Am.  Dec.  72. 

1.  Charter  a  Contract,  Which  Cannot  Be  Impaired. 
—  The  leading  case  is  Dartmouth  College  v. 
Woodward,  4  Wheat.  (U.  S.)  518.  To  the 
same  effect  are  St.  John's  College  v.  State,  15 
Md.  330;  Louisville  v.  Louisville  University,  15 
B.  Mon.  (Ky.)  642;  State  v.  Aciams,  44  Mo. 
570;  State  v.  Westminster  College,  175  Mo. 
52;  State  v.  Toledo,  23  i^nio  Cir.  Ct.  327; 
State  v.  Neff,  52  Ohio  St.  375  ;  State  v.  Hey- 
ward,  3  Rich.  L.  (S.  Car.)  389.  See  also  State 
v.  Vincennes  University,  5  Ind.  77  ;  Koblitz  v. 
Western  Reserve  University,  11  Ohio  Cir.  Dec. 
515,  21  Ohio  Cir.  Ct.  144. 

As  the  California  Constitution  of  1879  (art. 
9,  §  9)  declared  that  the  University  of  Cali- 
fornia should  be  continued  in  the  form  and 
character  prescribed  in  the  acts  then  in  force, 
subject  to  legislative  control  for  certain  speci- 
fied purposes  only,  it  was  held  not  competent 
for  the  legislature  to  change  tne  form  of  its 
government  or  of  any  college  thereof  then  ex- 
isting. People  v.  Kewen,  69  Cal.  215.  But  see 
Matter  of  Royer,  123  Cal.  614. 

Where  it  was  declared  in  the  charter  of  a 
college  that  it  should  be  exempt  from  all  taxi- 
tion,  and  that  an  act  providing  that  the  char- 
ters of  all  corporations  should  be  subject  to 
repeal  in  the  discretion  of  the  legislature  should 
not  apply  to  the  college,  it  was  held  that  subse- 
quent constitutions  placing  limits  on  the  powers 
of  the  legislature  in  the  matter  of  exempting 
property  from  taxation  did  not  impair  the  obli- 
gation of  the  contract  into  which  the  state  had 
previously  entered.  State  v.  Westminster  Col- 
lege, 175  Mo.  52.  See  also  the  title  Taxation, 
vol.  27,  pp.  592,  593. 

Legislative  exemptions  from  taxation  consti- 
tute contracts,  the  obligations  of  which  the 
state  has  no  power  to  impair,  unless  such 
power  is  reserved.  St.  Vincent  College  v. 
Schaefer,  104  Mo.  261. 

The  power  given  to  a  medical  society  by  act 
of  legislature  to  confer  degrees  in  a  medical 
school  or  college  to  be  organized  by  them  makes 
the  medical  society  a  college,  and  a  subsequent 
act  of  the  legislature  separately  incorporating 
the  college  and  vesting  in  it  the  rights,  powers, 
and  duties  formerly  conferred  upon  the  medical 
society  is  unconstitutional.  State  v.  Heyward, 
3  Rich.  L.  (S.  Car.)  389. 


2.  Although  Dedicated  to  Public  Charity,  Not 
Public  Corporation.  —  Philips  v.  Bury,  1  Ld. 
Raym.  5  ;  Allen  v.  McKeen,  1  Sumn.  (U.  S.) 
276  ;  Dartmouth  College  v.  Woodward,  4  Wheat. 
(U.  S.)  518;  Louisville  v.  Louisville  University, 
15  B.  Mon.  (Ky.)  642;  State  University  v. 
Williams,  9  Gill  &  J.  (Md.)  365,  31  Am.  Dec. 
72;  State  v.  Heyward,  3  Rich.  L.  (S.  Car.) 
389. 

The  Indiana  University,  though  established 
by  public  law  and  endowed  and  supported  by  the 
state,  is  not  a  public  corporation  in  a  technical 
sense.  Its  board  of  trustees  were  incorporated 
as  a  body  politic  with  power  to  sue  and  be  sued, 
to  take  and  hold  personal  property,  and  expend 
the  income  thereof  for  the  benefit  of  the  insti- 
tution.   State  v.  Carr,  111  Ind.  335. 

Donation  by  City.  —  The  fact  that  the  donor  is 
a  city  is  immaterial  ;  although  the  property 
donated  by  the  city  may  be  public  property 
with  reference  to  the  local  community,  it  is  not 
public  property  with  reference  to  the  state,  and 
its  donation  to  a  university  does  not  make  it 
public  property,  unless  the  university  is  itself 
a  mere  instrument  of  the  state  and  a  public 
corporation.  Louisville  v.  Louisville  University, 
IS  B.  Mon.  (Ky.)  642. 

3.  Dartmouth  College  v.  Woodward,  4  Wheat. 
U.  S.)  518. 

4.  State  v.  Adams,  44  Mo.  570,  holding  that 
where  the  founder  of  the  college  had  stipulated 
in  the  incorporating  act  that  it  should  not  come 
under  the  influence  of  any  particular  church, 
an  amendment  of  the  charter  attempting  to 
bring  it  under  the  management  of  the  Metho- 
dist Church  was  held  invalid. 

Power  of  State  to  Alter  Chai-ter  with  Consent 
of  Corporation. —  But  it  has  been  held  that,  an 
net  of  incorporation  being  a  contract  between 
the  state  and  the  corporation,  the  terms  of  the 
charter  may,  with  the  assent  of  the  corporation, 
be  altered  even  though  the  charter  contained  no 
reservation  of  power  to  alter  and  none  existed 
by  the  general  laws,  unless  it  appeared  that  the 
new  legislation  would  have  the  effect  of  chang- 
ing the  control  of  the  institution  or  diverting 
the  funds  of  the  donor  to  some  new  use  incon- 
sistent with  the  intent  and  mirpose  for  which 
the  endowment  was  originally  made.  Pennsyl- 
vania College  Cases,  13  Wall.  (U.  S.)  190. 

See  also  Jackson  v.  Walsh,  75  Md.  304,  where 
it  was  held  that  an  irrenealahle  charfev  of  a 
college  might  be  altered  with  the  consent  of  the 
stockholders,  and  their  consent  to  an  amend- 
ment of  such  a  charter  by  acts  of  legislature 
might  be  inferred  from  the  exercise  of  powers 
thereby  granted. 
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are  incorporated  to  administer  the  institution,1  if  that  is  not  provided  for  in 
the  charter.  The  fact  that  the  funds  have  been  generally  derived  from  the 
government  makes  no  difference  in  this  respect.  In  its  relation  as  a  founder 
it  is  not  distinguishable  from  a  private  founder.3  Subsequent  appropriations 
from  the  state  to  the  funds  of  a  university  which  in  its  foundation  was  private, 
will  not  alter  its  character  to  that  of  a  public  corporation.3 

Adoption  of  Existing  Institution  as  State  College.  —  The  adoption  of  an  existing 
college,  which  is  a  private  corporation,  as  a  state  college,  does  not  give  the 
state  any  power  to  alter  its  charter.4 

Duration  of  Corporate  Existence.  —  Educational  corporations  are  designed  to  be 
perpetual,  and  are  not  subject  to  the  provisions  of  a  general  law  limiting  the 
life  of  corporations  to  the  time  specified  in  their  charters,  or,  if  no  time  is 
mentioned,  to  a  certain  term  of  years.5 

Sectarian  Colleges  Not  Religious  Corporations.  —  A  corporation  established  for  purely 
academic  purposes,  for  education  in  literature  and  in  the  arts  and  sciences,  is 
in  no  sense  a  religious  corporation  even  though  it  be  given  into  the  care  and 
placed  under  the  management  of  a  religious  body.6 

III.  Officers  —  1.  Visitatorial  Powers  —  a.  Private  Corporations  —  in 
Founder  by  Appointment  of  Law.  —  The  founder  of  a  college  or  university,  and  his 
heirs,  have  a  right  to  visit  and  inquire  into  and  correct  all  the  irregularities 
and  abuses  which  may  arise  in  the  course  of  the  administration  of  its  funds, 
and  of  the  internal  administration  of  the  college  generally,  unless  he  has 
conferred  the  power  on  some  other  person.7 

Delegation  of  Visitatorial  Power.  —  This  visitatorial  power  he  may  delegate  to 
other  persons.  No  technical  terms  are  necessary  to  assign  over  or  vest  the 
visitatorial  power.8 


1.  Louisville  v.  Louisville  University,  15  B. 
Mon.  (Ky.)  642. 

But  see  contra,  St.  John's  College  v.  Purnell, 
23  Md.  629,  where  it  was  held  that  a  private 
corporation  which  had  received  large  donations 
from  private  persons  as  well  as  from  the  state, 
may  assent  to  any  change  in  its  charter  which 
the  legislature  may  authorize  or  propose,  there 
being  no  outstanding  legal  interest  or  right  in 
the  donors.  See  also  People  v.  California  Col- 
lege, 38  Cal.  166. 

2.  Private  Corporation  Though  Founded  and  En- 
dowed by  Government.  — Allen  v.  McKeen,  1 
Sumn.  (U.  S.)  276;  Vincennes  University  v. 
Indiana,  14  How.  (U.  S.)  268. 

3.  Subsequent  Donations  by  Government.  — 
Board  of  Education  v.  Bakewell,  122  111.  339; 
State  University  v.  Williams,  9  Gill  &  J.  (Md.) 
365,  31  Am.  Dec.  72.  See  also  State  v.  Hey- 
ward,  3  Rich.  L.  (S.  Car.)  389. 

Designation  by  State  Does  Not  Alter  Character. 
—  An  act  of  the  legislature  attempting  to  make 
an  appropriation  to  a  private  university,  does 
not  make  it  a  public  corporation  by  designating 
the  various  departments  of  which  the  university 
shall  be  composed.  State  v.  Graham,  25  La. 
Ann.  440. 

Incorporated  Academy.  —  An  incorporated 
academy,  founded  on  private  funds,  is,  like  a 
college,  a  private  corporation,  and  the  fact  that 
it  is  entitled  under  certain  conditions  to  share 
in  an  academic  fund  does  not  alter  its  position. 
Cleaveland  v.  Stewart,  3  Ga.  283. 

4.  Adoption  of  College  Privately  Incorporated  as 
State  College. —  Where  an  unincorporated  re- 
ligious association  caused  a  college  to  be  incor- 
porated to  acquire  and  hold  property  for  the 
religious  association,  and  to  endow,  etc.,  an  in- 


stitution for  educational  purposes,  and  confer 
degrees,  which  college  the  legislature  subse- 
quently designated  and  adopted  as  the  agricul- 
tural college  of  the  state,  with  the  consent  of 
the  college,  it  was  held  that  while  the  college 
became  a  distinct  legal  entity,  it  was  yet  the 
mere  offspring  and  instrument  of  the  religious 
association,  had  no  will  of  its  own,  nor  power 
to  act  independently  of  the  charter ;  that  the 
act  of  the  legislature  created  no  distinct  entity 
apart  from  the  college,  and  the  state  had  no 
power  to  change  the  incorporation  or  merge  it 
into  another  organization,  or  to  deprive  the 
church  of  its  right  to  appoint  trustees  to  man- 
age and  control  the  property  held  by  the  in- 
corporation for  its  benefit.  Liggett  v.  Ladd,  17 
Oregon  89. 

5.  Duration  of  Corporate  Existence.  —  State  v. 

Westminster  College,  175  Mo.  52. 

6.  Sectarian  Colleges.  —  State  v.  Westminster 
College,  175  Mo.  52. 

7.  Visitatorial  Power  in  Founder  and  Heirs.  — 

Allen  v.  McKeen,  1  Sumn.  (U.  S.)  276.  And 
see  generally  the  title  Corporations,  vol.  7,  p. 
855  et  seq. 

8.  Delegation  of  Visitatorial  Power. —  St.  John's 
College  v.  Todington,  1  Burr.  158;  Philips  v. 
Bury,  2  T.  R.  352  ;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (U.  S.)  675  ;  Allen  v.  McKeen, 
1  Sumn.  (U.  S.)  276. 

The  visitatorial  power  of  an  educational  cor- 
poration could  not  well  be  exercised  by  the 
heirs  of  the  founder  in  the  United  States,  be- 
cause the  heirs  would  soon  become  so  numerous 
that  confusion  would  result ;  but  it  has  become 
the  custom  to  bestow  the  visitatorial  powers 
upon  bodies  known  as  boards  of  regents,  boards 
of  trustees,  or  in  some  cases  boards  of  directors. 
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b.  Public  Corporations.  —  In  the  case  of  public  corporations  the 
visitatorial  power  is  in  the  state,  unless  it  has  delegated  the  power  to  others.1 

c.  Jurisdiction.  — Whatever  relates  to  the  internal  management  of  the 
institution,  such  as  regulations,  examinations,  and  degrees,  is  solely  within 
the  jurisdiction  of  the  visitor;3  it  is  only  in  matters  between  the  university 
and  third  persons,  or  with  regard  to  breaches  of  trust  and  contracts  outside 
the  institution  that  the  court  will  interfere.3 

visitor  Must  Hear  Appeals.  —  If  the  visitor  refuses  to  receive  and  hear  an  appeal 
the  court  will  compel  him  to  hear  the  parties  and  form  some  judgment.4 

No  Appeal  from  Their  Decisions.  —  But  visitors  are  summary  judges.  There  is  no 
appeal  from  their  decision,  and  the  courts  will  not  interfere  with  their  dis- 
cretionary power,5  if  the  founder  has  not  thought  fit  to  provide  for  appeal,6 
unless  in  cases  of  oppression,  exceeding  powers,  or  breach  of  trust.7 

2.  Election  and  Removal  of  Officers  —  a.  Election.  —  The  control  of  the 
election  of  officers  in  public  corporations  is  in  the  legislature.8 


See  Koblitz  v.  Western  Reserve  University,  n 
Ohio  Cir.  Dec.  515,  21  Ohio  Cir.  Ct.  144,  and 
State  v.  Adams,  44  Mo.  579- 

1.  Public  Corporations  —  In  State,  Unless  Dele- 
gated.—  As  founder  of  the  College  of  Bow- 
doin,  the  commonwealth  of  Massachusetts  would 
have  possessed  the  visitatorial  power,  if  it  had 
not  intrusted  that,  and  all  other  powers  and 
franchises  and  rights  of  property  of  the  college, 
to  the  board  of  trustees  and  overseers  estab- 
lished by  the  charter,  and  in  the  manner  therein 
stated.  Allen  v.  McKeen,  1  Sumn.  (U.  S.) 
277. 

2.  Jurisdiction.  —  Koblitz  v.  Western  Reserve 
University,  11  Ohio  Cir.  Dec.  515,  21  Ohio  Cir. 
Ct.  144;  Thomson  v.  London  University,  10 
Jur.  N.  S.  669.  See  also  Reg.  v.  Hertford  Col- 
lege, 3  Q-  B.  D.  693- 

3.  In  Bracken  v.  William  &  Mary  College,  3 
Call  (Va.)  573,  it  was  held  that  the  visitors  had 
power  to  discontinue  a  grammar  school  con- 
nected with  the  college,  which  they  had  estab- 
lished under  their  charter  powers,  and  to  abolish 
the  professorship  thereof,  with  its  salary.  The 
court  did  not  admit  that  it  had  no  jurisdiction, 
some  of  the  judges  at  least  holding  that  the 
college  had  a  public  and  not  a  private  founda- 
tion. 

4.  Rex  v.  Lincoln,  2  T.  R.  338,  note  (a)  ;  Rex 
v.  Ely,  5  T.  R.  475  ;  Philips  v.  Bury,  2  T.  R. 
349;  Rex  v.  Worcester,  4  M.  &  S.  415. 

5.  No  Appeal  from  Visitors'  Decisions. —  Atty.- 
Gen.  v.  Clare  Hall,  3  Atk.  674  ;  St.  John's  Col- 
lege v.  Todington,  1  Burr.  158;  Rex  v.  Grun- 
don,  1  Cowp.  315;  Ex  p.  Buller,  1  Jur.  N.  S. 
709 ;  Rex  v.  Ely,  5  T.  R.  475  ;  Bracken  v.  Wil- 
liam &  Mary  College,  3  Call  (Va.)  573. 

The  court  will  not  interfere  with  the  discre- 
tionary power  of  the  regents  to  delay  the  ap- 
pointment of  a  professor  unless  there  appears 
to  be  unnecessary  delay  or  want  of  good  faith. 
People  v.  State  University,  4  Mich.  98. 

In  People  v.  State  University,  18  Mich.  469, 
the  court  being  equally  divided  on  the  question 
whether  the  legislature  had  power  to  interfere 
with  the  regents'  direction  and  control  of  the 
university,  refused  to  grant  a  mandamus  com- 
pelling the  appointment  of  a  professor  in  obedi- 
ence to  a  law  providing  that  there  should  al- 
ways be  at  least  one  professor  of  homeopathy 
in  the  department  of  medicine. 

A  court  cannot  review  or  control  the  action 


of  the  board  of  regents  of  the  West  Virginia 
University  in  removing  a  professor  without  no- 
tice or  hearing.  Hartigan  v.  State  University, 
49  W.  Va.  14. 

The  state  constitution  having  vested  the 
general  supervision  and  control  of  the  univer- 
sity in  the  board  of  regents,  the  legislature 
has  no  power  by  statute  to  compel,  against  their 
wishes,  the  discontinuance  of  the  existing 
homeopathic  medical  college  at  Ann  Arbor  and 
its  re-establishment  elsewhere.  Sterling  v. 
State  University,  110  Mich.  369. 

6.  Philips  v.  Bury,  2  T.  R.  353. 

7.  Allen  v.  McKeen,  1  Sunm.  (U.  S.)  276 ; 
Dartmouth  College  v.  Woodward,  4  Wheat.  (U. 
S.)  518;  Koblitz  v.  Western  Reserve  Univer- 
sity, 11  Ohio  Cir.  Dec.  515,  21  Ohio  Cir.  Ct. 
149. 

8.  Election  of  Officers.  —  Head  v.  State  Uni- 
versity, 47  Mo.  220. 

Trustees  of  an  agricultural  college  are  officers 
of  the  territory  within  the  meaning  of  the  or- 
ganic act  and  must  be  elected  in  the  manner 
provided  by  that  act.  McCormick  v.  Thatcher, 
8  Utah  294. 

The  constitution  having  provided  for  a  board 
of  regents  for  the  state  university  for  the  first 
four  years  and  until  their  successors  are  elected 
and  qualified,  and  the  Act  of  Feb.  7,  1887,  hav- 
ing provided  for  the  election  by  the  people  of 
three  members,  it  was  held  that  the  attorney- 
general  was  not  entitled  to  discharge  the  duties 
of  regent  under  the  Act  of  March  19,  1891, 
providing  that  the  board  should  consist  of 
three  elective  members,  as  then  provided  by 
law,  and  the  governor  and  attorney-general, 
who  should  be  ex-ofhcio  members  of  the  board, 
because  he  had  not  been  elected  in  the 
manner  provided  by  the  constitution  and  the 
Act  of  1887.  State  v.  Torreyson,  21  Nev. 
517. 

Where  a  board  of  regents  of  an  agricultural 
college  stands  by  and  allows  a  succeeding  board 
to  assume  the  duties  of  the  office  without  ques- 
tion, the  succeeding  board,  though  illegally  ap- 
pointed, becomes  the  de  facto  board  and  the 
election  by  them  of  one  of  their  number  as 
treasurer  constitutes  him  treasurer  de  jure. 
State  v .  Smith,  9  Wash.  195. 

Filling1  Vacancies.  —  The  statute  which 
authorizes  the  governor  to  fill  vacancies  oc- 
curring in  the  office  of  trustee  of  the  University 
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b.  Removal.  —  The  power  of  removing  officers  in  public  corporations  is 
in  the  legislature,  but  trustees  cannot  be  removed  except  by  judgment  at  law, 
or  by  a  proceeding  of  a  judicial  nature  before  the  proper  body,  according  to 
the  charter,  with  notice  and  opportunity  of  defense.' 

c.  Control  and  Management  of  Funds.  —  The  control  and  manage- 
ment of  the  funds  of  state  universities  are  usually  regulated  by  statute.2 

3;  Professors  Not  Officers.  —  It  is  held,  as  a  rule,  that  a  professor,  even 
of  a  state  university,  is  not  an  officer,  but  occupies  merely  a  contractual 
position,  as  an  employee,  in  relation  to  the  trustees;3  but  it  has  also  been 
held  that  a  professor  in  a  state  university  is  an  officer.4 

IV.  Powers  of  Incorporated  Universities  and  Colleges — 1.  In  General. 
—  An  incorporated  university  or  college,  or  an  incorporated  board  of  regents 
or  board  of  trustees  of  a  university,  as  in  the  case  of  any  other  corporation, 
can  do  no  act  for  which  authority  is  not  expressly  or  impliedly  granted  in  its 
charter  or  act  of  incorporation.5  Thus,  a  state  university  cannot  waive  for- 
feiture of  land  sold  on  the  purchaser's  failure  to  pay  the  price.6  A  university 
cannot,  without  express  power,  erect  corporations  7  or  create  separate  col- 
leges;** it  cannot  exceed  its  chartered  or  statutory  powers  with  regard  to 


of  Alabama  does  not  apply  to  vacancies  arising 
by  the  expiration  of  the  trustees'  term  of  office, 
that  having  been  provided  for  by  the  constitu- 
tion, but  is  limited  to  filling  vacancies  during  a 
term,  by  death,  removal,  or  resignation.  State 
v.  Foster,  130  Ala.  154. 

1.  Removal  of  Officers.  —  State  v.  Adams,  44 
Mo.  570. 

Where  the  act  of  incorporation  provides  that 
if  trustees  shall  remove  from  the  territory,  or 
wilfully  absent  themselves  from  three  stated 
meetings,  the  board  shall  supply  their  places  by 
election  in  manner  provided  by  the  act,  it  was 
held  that  the  failure  of  members  to  attend  for 
three  successive  meetings  would  not  per  se 
vacate  their  seats ;  nor  would  their  removal 
from  the  state.  These  acts  would  be  merely 
grounds  on  which  the  remaining  trustees  might 
vacate  the  seats  by  re-electing  others ;  and  it 
would  be  a  question  to  be  tried  whether  an 
absence  was  wilful  or  not.  State  v.  Vincennes 
University,  5  Ind.  77. 

A  trustee  of  a  state  university  is  entitled  to 
his  seat  until  he  resigns  or  until  his  title  to  the 
office  has  been  determined  by  sentence  after 
he  has  had  an  opportunity  to  be  heard  in  his 
defense.  Till  then  the  legislature  cannot  law- 
fully appoint  a  trustee  in  his  place.  State  v. 
Bryce,  7  Ohio  (pt.  ii.)  82  ;  Stale  v.  Hewitt,  3  S. 
Dak.  187,  44  Am.  St.  Rep.  788. 

Grounds  for  Removal.  —  A  member  of  the 
board  of  regents  of  a  state  agricultural  college 
may  be  removed  from  office  by  the  court  for 
violation  of  the  statute  prohibiting  contracts 
between  the  board  and  its  members,  and  wrong- 
ful intent  or  fraud  need  not  be  shown.  Yoe  v. 
Hoffman,  61  Kan.  265. 

Power  to  Remove  Not  Implied  from  Power  to 
Fill  Vacancies. —  The  power  of  removing 
visitors  of  a  public  corporation  is  in  the  legis- 
lature and  a  provision  in  the  charter  that  the 
governor  may  fill  vacancies  occurring  in  the 
board  by  reason  of  death,  resignation,  or  other- 
wise, is  not  a  power  of  removal.  Lewis  v. 
Whittle,  77  Va.  415. 

2.  Control  of  Funds  of  State  University.  — 
State    University    v.    January,    66    Cal.    507  ; 


Regents  v.  Dunn,  (Cal.  1885)  6  Pac.  Rep.  377; 
State  v.  Wright,  17  Mont.  77.  See  Weinberg 
v.  State  University,  97  Mich.  246.  See  also 
infra,  this  title,  Pozvers  —  To  Take,  Hold,  and 
Dispose  of  Property. 

3.  Professors  Not  Officers.  —  Hartigan  v.  State 
University,  49  W.  Va.  14. 

In  Union  County  v.  James,  21  Pa.  St.  525 
(a  taxation  case),  it  was  held,  incidentally, 
that  a  professor  was  not  an  officer  of  the  uni- 
versity, but  an  employee. 

And  an  employment  of  a  professor  in  a  state 
university  for  an  indefinite  time  is  not  termi- 
nated without  notice.  Butler  v.  Regents  of 
University,  32  Wis.  129. 

4.  Professor  Held  to  Be  Officer.  —  Vincenheller 
v.  Reagan,  69  Ark.  460. 

5.  Powers  in  General. — People  v.  Geneva  Col- 
lege, 5  Wend.  (N.  Y.)  211. 

6.  Cannot  Waive  Forfeiture  of  Land  Sold  on 
Failure  to  Pay  Price. —  State  University  v.  Win- 
ston, 5  Stew.  &  P.  (Ala.)  17. 

7.  Cannot  Erect  Corporations  Without  Express 
Powers.  —  In  Medical  Inst.  v.  Patterson,  1 
Den.  (N.  Y.)  61,  afhrmed  5  Den.  (N.  Y.)  618, 
it  was  held  that  Columbia  College  had  no 
power  under  its  charter  to  erect  corporations, 
although  its  officers  were  authorized  thereunder 
to  act  as  fully  and  freely  as  the  officers  of 
universities  and  colleges  in  England,  and  al- 
though the  chancellor  of  Oxford  University  had 
the  power  to  erect  corporations. 

8.  Cannot  Create  Separate  College  Without  Ex- 
press Power.  —  It  was  clearly  contemplated  by 
the  founders  of  Hillsdale  College,  by  its  articles 
of  association,  and  by  the  terms  of  the  deed  to 
it  of  the  land  occupied  by  the  college,  that  it 
should  be  carried  on  as  a  unit ;  and  no  power 
is  conferred  upon  the  board  of  trustees  to 
create  separate  schools  or  colleges.  Separate 
departments  may  be  organized,  but  they  must 
all  belong  to,  and  be  a  part  of  the  college,  and 
the  trustees  have  no  power  to  convey  the  title 
to  any  part  of  said  land  to  any  person  or  in- 
stitution for  the  purpose  of  carrying  on  a 
separate  school.  Hillsdale  College  v.  Rideout, 
82  Mich.  94. 
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tuition  charges,1  distribution  of  revenue,2  payment  of  salaries,3  conditions  of 
admission,4  or  kind  of  instruction  imparted.5 

2.  To  Make  By-laws.  —  Subject  to  the  above  qualification  the  corporation 
may,  under  its  general  powers,  make  reasonable  by-laws  and  regulations  for 
its  proper  government  and  discipline,6  provided  these  do  not  injuriously  affect 
its  prior  contracts.7  Thus,  students  may  be  required  to  attend  religious  exer- 
cises unless  excused  for  good  cause,  and  it  has  been  held  that  such  a  rule  is 
not  in  conflict  with  the  constitutional  provision  that  no  person  shall  be 
required  to  attend  or  support  any  ministry  or  place  of  worship  against  his 
wishes.8  The  trustees  have  also  a  discretionary  power  to  punish  breaches  of 
discipline,9  with  which,  unless  in  extraordinary  cases,  the  court  will  not  inter- 
fere.10  So  it  has  been  held  that  a  student  who,  between  the  time  of  his  final 
examination  and  the  day  of  conferrng  degrees,  excites  disturbance,  may  be 
either  refused  his  degree  or  expelled; 11  but  he  is  entitled  to  a  certificate  of 
attendance  and  that  he  has  passed  a  satisfactory  examination,  if  that  be  the 
case.12  A  college  cannot  arbitrarily  and  without  cause  refuse  examination 
and  degree  to  a  student  who  has  complied  with  all  the  conditions  of  its 


1.  Regulation  of  Tuition  Charges. — -State  v. 
State  University,  55  Kan:  389. 

2.  Distribution  of  Revenues.  —  If  the  charter 
of  a  university  provides  that  one-third  of  its 
stock  may  be  expended  for  grounds  and  build- 
ings, the  balance  to  be  kept  as  a  permanent 
fund,  and  the  interest  to  be  used  to  maintain, 
sustain,  and  support  the  institution,  and  re- 
quires that  the  interest  on  the  stock  shall  be 
paid  solely  in  tuition  at  the  usual  rates  of 
tuition  therein,  the  institution  has  no  authority 
to  distribute  its  revenues  amongst  its  share- 
holders, but  it  has  authority  to  make  its  tuition 
free.     White  v.  Butler  University,  78  Ind.  585. 

3.  Payment  of  Salaries.  —  The  trustees  of  the 
College  of  the  City  of  New  York  have  no  right 
to  pass  a  resolution  directing  that  a  professor's 
salary  be  continued  for  six  months  after  his 
death  and  be  paid  to  his  widow,  and  such  claim 
is  properly  rejected  by  the  auditor.  People  v. 
Jackson,  85  N.  Y.  541,  reversing  23  Hun  (N. 
Y.)  568. 

The  board  of  regents  of  Arizona  University 
were  authorized  by  the  act  of  incorporation  of 
the  university  to  remove  any  employee  "  when, 
in  their  judgment,  the  interests  of  the  univer- 
sity require  it."  The  board  having  employed 
an  instructor  with  the  understanding  that  three 
months'  notice  would  be  required  to  terminate 
the  contract,  it  was  held  that  the  board  had  no 
power  to  make  such  a  contract,  or  to  pay  out 
public  money  for  services  not  rendered,  or  to 
bind  others  who  might  be  their  successors,  by  a 
contract  different  from  that  prescribed  by 
statute.  Devol  v.  State  University,  (Ariz. 
1899)  56  Pac.  Rep.  737.  To  the  same  effect 
is  Auburn  Academy  v.  Strong,  Hopk.  (N.  Y.) 
278. 

4.  Cannot  Impose  Unreasonable  Conditions  of 
Admission.  —  A  state  university  cannot,  exact, 
as  a  condition  of  admission  as  a  student,  a 
pledge  to  disconnect  himself  from  a  Greek- 
letter  fraternity,  and  admission,  refused  for 
such  cause,  may  be  enforced  by  mandate  against 
the  trustees  and  faculty.  State  v.  White,  82 
Ind.  278,  42  Am.  Rep.  496. 

Regulations  as  to  Admission.  —  For  regulations 
governing  the  admission  of  students,  see  infra, 
this  section,  5.  Admission  of  Students. 


32 


5.  Cannot  Abandon  Duty  to  Impart  Instruction- 

—  The  Illinois  Agricultural  College  was  incor- 
porated "  for  the  purpose  of  instruction  in  prac- 
tical and  scientific  agriculture,  and  in  the 
mechanic  arts,"  and  an  amendment  to  its  char- 
ter, permitting  the  directors  to  impart  instruc- 
tion in  all  the  branches  taught  in  similar  institu- 
tions in  any  of  the  states,  does  not  release  them 
from  their  duty  under  their  charter.  The 
amending  act  might  enlarge  their  powers,  but 
did  not  diminish  them.  Atty.-Gen.  v.  Illinois 
Agricultural  College,  85  111.  516. 

Sending  Delegates  to  Convention. —  Under  the 
New  York  Revised  Statutes  Geneva  College  is 
not  a  college  of  medicine,  and  is  not  entitled 
to  send  a  delegate  to  a  meeting  of  the  State 
Medical  Society.  People  v.  Medical  Soc,  18 
We-  '    (N.  Y.)  539. 

6.  To  Make  By-laws. —  People  v.  Wheaton 
College,  40  111.  186  ;  North  v.  State  University, 
137  111.  296;  People  v.  New  York  Post-Graduate 
Medical  School,  etc.,  29  N.  Y.  App.  Div.  244 ; 
State  v.  Schauss,  23  Ohio  Cir.  Ct.  283. 

7.  Not  to  Affect  Prior  Contracts.  —  Thus,  after 
the  sale  of  a  scholarship,  a  by-law  passed 
annexing  a  condition  that  the  student  presented 
under  it  should  board  in  the  college  was  held 
void.  Illinois  Conference  Female  College  v. 
Cooper,  25  111.  148. 

And  after  entering  into  a  contract  with  a 
tutor  for  a  term  of  years,  an  ordinance  passed 
during  such  term  reducing  the  salaries  of  the 
tutors  cannot  affect  the  tutor's  salary  without 
his  consent.  State  University  v.  Walden,  15 
Ala.  655. 

8.  To  Attend  Religious  Exercises.  —  North  v. 

State  University,  137  111.  296. 

9.  Power  to  Punish  Breaches  of  Discipline.  — 

In  Goldstein  v.  New  York  University,  76  N. 
Y.  App.  Div.  80,  an  expulsion  for  bearing  false 
witness  against  a  fellow  student  was  held  to  be 
justified. 

10.  Koblitz  v.  Western  Reserve  University,  11 
Ohio  Cir.  Dec.  515.  21  Ohio  Cir.  Ct.  144. 

11.  Disorderly  Conduct.  —  People  v.  New  York 
Law  School,  68  Hun  (N.  Y.)  118. 

12.  Certificate  of  Attendance  and  Proficiency.  — 
People  v.  New  York  Law  School,  68  Hun  (N. 
Y.)  118. 
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circular,1  but  the  court  will  not  interfere  to  decide  whether  an  applicant  for  a 
diploma  has  passed  a  satisfactory  examination  when  the  college  authorities 
have  decided  adversely  on  the  point,  even  though  the  applicant  charges  bad 
faith  on  their  part;8  and  it  has  been  held  that  a  student  who  has  paid  part  of 
the  tuition  fees  and  offers  to  pay  the  remainder  cannot  be  expelled  without 
cause  shown  or  notice  given,  and  that  a  student  so  expelled  will  be  entitled 
to  mandamus  to  compel  his  restoration  to  membership.3  The  trustees  may 
absolutely  prohibit  any  connection  between  Greek-letter  fraternities  and  the 
universities,  and  prohibit  the  attendance  of  students  at  the  meetings  of  such 
fraternities  or  other  secret  college  societies,  or  may  prohibit  them  from  having 
any  active  connection  with  them  so  long  as  the  students  remain  under  the 
control  of  the  university;4  or  from  joining  any  secret  society  under  pain  of 
expulsion.5 

Giving  Credit  to  Students.  —  In  several  states  statutes  have  been  enacted  pro- 
viding that  credit  shall  not  be  given  to  students  under  age  without  the  consent 
of  their  parents  or  guardians,  or  to  undergraduates  without  the  consent  of 
officers  appointed  by  the  college  authorities,  or  against  the  college  rules;  but 
to  make  the  statutes  enforceable  officers  must  have  been  appointed  and  rules 
made  by  the  college  authorities.6 

3.  To  Exact  Fees  of  Tuition.  —  The  right  to  exact  fees  for  tuition  is  within 
the  general  powers  of  a  board  of  regents,  where  not  expressly  prohibited,7 
and  also  the  right  to  make  incidental  charges.8 

But  Where  Admission  is  Free  by  Statute  the  board  of  regents  cannot  charge  a  fee 
for  the  use  of  the  college  library  or  exclude  students  from  the  use  of  it  for 
nonpayment  of  such  a  fee.9 

4.  To  Take,  Hold,  and  Dispose  of  Property.  —  Under  its  general  and  implied 
powers  the  corporation  may  receive  and  hold,  apply  and  dispose  of  such 
grants  of  real  and  personal  property  as  may  from  time  to  time  be  given  for 
the  purpose  of  enabling  it  to  carry  out  the  objects  of  its  incorporation.10 

1.  People  v.  Bellevue  Hospital  Medical  Col-  9.  Admission  Free  by  Statute.  —  State  v.  State 
lege,  6o  Hun  (N.  Y.)  107,  affirmed  128  N.  Y.  University,  55  Kan.  389. 

621.  10.  To  Take,  Hold,  and  Dispose  of  Property. — 

2.  People  v.  New  York  Homoeopathic  Medi-  Liggett  v.  Ladd,  23  Oregon  26 ;  Louisville  v. 
cal  College,  etc.,  (N.  Y.  Super.  Ct.  Spec.  T.)  Louisville  University,  15  B.  Mon.  (Ky.)  668. 
20  N.  Y.  Supp.  379.  See  also   State   University  v.   Detroit  Young 

3.  Mandamus.  —  Baltimore  University  v.  Col-  Men's  Soc,  12  Mich.  161. 

ton,    (Md.   1904)    57  Atl.  Rep.   14.      But  see  The  fact  that  its  board  of  directors  are  in- 

contra,  Dunn's  Case,  9  Pa.  Co.  Ct.  417.     See  corporated  under  the  name  of  the  "  Regents 

also  the  title  Mandamus,  vol.  19,  pp.  883,  887  of  the  University  of  California"  does  not  pre- 

et  seq.  vent  the  University  of  California  from  having 

4.  Prohibition  of  Greek-letter  Fraternity.  —  a  separate  status  as  a  public  corporation  or 
State  v.  White,  82  Ind.  278,  42  Am.  Rep.  496.  from  taking  by  bequests.     Matter  of  Royer,  123 

5.  People  v.  Wheaton  College,  40  111.  186.  Cal.  614. 

In  giving  the  opinion,  Lawrence,  J.,  said :  "  A  Statutes  of   Mortmain.  —  The  College  of  St. 

discretionary  power  has  been  given  them  [the  Francis    Xavier,    being    organized    under  the 

college  authorities]  to  regulate  the  discipline  University  Act  of  1813,  and  having  its  charter 

of  their  college  in  such  manner  as  they  deem  amended  by  chapter  146  of  the  Laws  of  1870, 

proper,  and  so  long  as  their  rules  violate  neither  whereby  it  was  authorized  to  take  real  and 

divine  nor  human  law  we  have  no  more  au-  personal  property  "  subject  to  all  provisions  of 

thority  to  interfere  than  we  have  to  control  the  law  relating  to  devises  and  bequests  by  last 

domestic  discipline  of  a  father  in  his  family."  will  and  testament,"  is  subject  to  the  restric- 

6.  Giving  Credit  to  Students.  —  Morse  v.  State,  tions  imposed  by  section  6  of  the  Act  of  1848, 
6  Conn.  9 ;  Soper  v.  Harvard  College,  1  Pick.  and  cannot  take  a  bequest  under  a  will  not 
(Mass.)  177,  11  Am.  Dec.  159.  executed  at  least  two  months  before  the  death 

7.  To  Exact  Tuition  Fees.  —  State  v.  State  of  the  testator.  Matter  of  Fitzsimmons,  (Sur- 
University,  55  Kan.  389.  rogate  Ct.)   29  Misc.   (N.  Y.)  731.     And  see 

8.  Incidental  Charges.  —  There  is  an  implied  generally  the  titles  Charities  and  Trusts  for 
power  to  exact  a  charge  for  heating  and  light-  Charitable  Uses,  vol.  5,  p.  919;  Corporations, 
ing  public  rooms  and  halls  common  to  all  vol.  7,  p.  721  et  seq.;  Ultra  Vires,  ante,  p.  40; 
students,  and  this  is  not  taken  away  by  a  pro-  Wills. 

hibition  to  exact  "  fees  of  tuition "  previously  A  Bequest  to   an   educational   institution  of 

charged  under  such  general  powers.     State  v.  another  state  is  not  invalid,  under  the  New 

State  University,  54  Wis.  159.  York  statute,  because  the  will  was  executed 
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For  Purpose  of  Accomplishing  Objects  of  Incorporation.  —  It  cannot  receive,  hold,  or 
convey  property  for  any  other  than  its  corporate  purpose,  the  purpose  of 
accomplishing  the  legitimate  ends  of  the  corporation  —  the  establishing  and 
maintaining  an  educational  institution.1    Power  to  take  and  hold  property 


within  two  months  of  the  testator's  death. 
Matter  of  Lampson,  33  N.  Y.  App.  Div.  49, 
affirmed  161  N.  Y.  511. 

1.  Must  Be  for  Corporate  Purpose. —  State  v. 
Westminster  College,  175  Mo.  52;  McLeod  v. 
Lincoln  Medical  College,  (Neb.  1903)  96  N.  W. 
Rep.  265. 

What  Is  Within  Corporate  Purpose.  —  The- 
ological Seminary  v.  Cole,  18  Barb.  (N.  Y.) 
360,  and  on  rehearing  (p.  385)  where  T.  R. 
Strong,  J.,  said :  "  The  purpose  designated  by 
the  testator  [to  endow  a  professorship]  is,  in 
my  opinion,  within  the  general  objects  of  the 
incorporation,  and  the  general  powers  of  the 
corporation  are  sufficient  for  its  proper  execu- 
tion." 

A  devise  of  property  in  general  terms  to  a 
corporation  which,  as  declared  by  its  charter, 
exists  for  educational  purposes  only,  must  be 
regarded  as  a  devise  for  educational  purposes. 
Santa  Clara  Female  Academy  v.  Sullivan,  116 
111-  375.  56  Am.  Rep.  776. 

The  board  of  trustees  of  Ohio  University 
have  power  to  lay  out  into  lots  the  portion  of 
the  land  marked  as  commons  on  the  town  plat 
of  the  town  of  Athens,  and  dispose  thereof  for 
the  benefit  of  the  university.  Crippen  v.  State 
University,  12  Ohio  97. 

A  note  and  mortgage,  both  running  to 
"  Creighton  University,  Trustee  of  Creighton 
College,"  are  valid  and  enforceable  obligations, 
notwithstanding  the  college  is  unincorporated. 
If  the  money  belonged  to  the  university  it  can 
recover  on  its  own  account ;  if  to  any  one  else, 
it  can  recover  as  trustee  for  that  party  who- 
ever he  may  be.  Goddard  v.  Clarke,  (Neb. 
1901)  96  N.  W.  Rep.  350. 

A  gift  of  the  residue  of  an  estate  to  Harvard 
College  for  general  use  in  the  medical  depart- 
ment, subject  to  special  directions  of  the  tes- 
tator for  the  better  endowment  of  certain  pro- 
fessorships, is  a  valid  gift.  Dexter  v.  Harvard 
College,  176  Mass.  192. 

A  bequest  to  the  trustees  of  the  Randolph- 
Macon  College,  an  incorporated  body  having 
for  its  object  the  education  of  the  young,  "  to 
be  applied  to  aid  deserving  and  promising  young 
women  *  *  *  to  attend  the  Randolph- 
Macon  Woman's  College,  at  Lynchburg,  as 
students,  such  aid  to  be  either  by  loans  or  free 
scholarships,  as  said  trustees  may  deem  best," 
being  given  directly  to  the  corporation  and 
dedicated  to  an  object  directly  within  the  gen- 
eral scope  of  the  objects  and  purposes  of  the 
corporation,  is  not  given  as  a  trust,  and  is  a 
valid  bequest.  That  the  testatrix  indicated  the 
particular  use  to  which  the  fund  is  to  be 
applied  does  not  invalidate  the  gift.  Trinity 
M.  E.  Church  v.  Baker,  91  Md.  539. 

Power  of  Sale  and  Disposal  of  Proceeds.  — 
In  the  case  of  the  State  University  v.  Detroit 
Young  Men's  Soc,  12  Mich.  138,  it  was  said 
by  Christian,  J.,  that  though  the  regents  could 
exercise  no  power  over  the  land  granted  by 
Congress  to  the  state  for  the  support  of  a 


university,  nor  over  the  principal  of  the  uni- 
versity fund,  yet  they  might  have  a  power  of 
sale  of  land  conveyed  to  them  in  their  cor- 
porate capacity  by  a  private  individual,  upon 
the  express  trust  to  sell  and  place  the  proceeds 
in  the  state  treasury  to  the  credit  of  the  uni- 
versity fund  or  expend  the  same  in  furtherance 
of  the  interests  of  the  university  ;  Manning,  J., 
in  the  dissenting  opinion,  holding  that  the 
power  to  convey  in  all  cases  would  be  in  the 
state  and  not  in  the  board  of  regents. 

Restriction  on  Disposal  of  Residue  Does  Not 
Prevent  Sale. —  An  act  consolidating  two  univer- 
sities and  providing  that  in  the  event  of  change 
of  location  of  the  consolidated  university  the 
property  of  one  of  the  universities  should  re- 
vert to  it,  does  not  prevent  the  consolidated 
universities  selling  the  property,  the  restriction 
being  upon  the  disposition  of  the  residue  of  the 
property.  Free  Public  Library  v.  State  Uni- 
versity, (Ky.  1902)  68  S.  W.  Rep.  660. 

May  Receive  Bonus  in  Lieu  of  Interest  on  Price 
of  Land  Sold.  —  Although  college  lands  are  re- 
quired to  be  sold  on  time  in  order  to  provide  a 
fund  for  the  college  arising  from  the  interest 
on  the  purchase  price,  it  may  receive  the  prin- 
cipal when  its  interests  would  be  promoted 
thereby,  and  the  receipt  of  a  bonus  is  such  a 
promotion  of  its  interests.  Burtis  v.  Humboldt 
County  Bank,  77  Iowa  103. 

Power  to  Execute  Deed  of  Truft  to  Secure  Debt 
for  Building  Material.  —  The  directors  of  an 
educational  trust  which  has  power  under  the 
statute  to  do  all  necessary  acts  to  carry  into 
effect  the  objects  of  its  incorporation,  have 
power  to  execute  a  deed  of  trust  upon  its  edu- 
cational buildings  and  grounds  to  secure  a  debt 
due  for  material  used  in  the  construction  of 
the  college  building.  Collier  v.  Myers,  14  Tex. 
Civ.  App.  312. 

Power  to  Invest  Funds. —  Under  a  charter  em- 
powering a  university  to  acquire  real  and  per- 
sonal property  and  "  to  grant,  demise,  lease, 
use,  manage,  or  improve  for  the  good  and 
benefit  of  the  said  college,  according  to  the 
tenor  of  donation  and  their  discretion,"  the 
university  has  the  power  to  invest  its  funds 
in  the  purchase  of  notes,  bonds,  and  mort- 
gages. Cass  v.  Yale  University,  107  111.  App. 
518. 

State  University —  Eegents  Incorporated  —  Title 
to  Lands  in  State. —  In  the  act  of  establishing  the 
University  of  Minnesota  the  regents  were  made 
a  corporation  and  a  fund  provided  for  support 
of  the  university  from  the  proceeds  of  lands 
that  might  be  granted  by  the  United  States  to 
the  territory  for  that  purpose.  It  was  held 
that  the  title  to  the  lands  reserved  by  Congress 
for  the  use  and  support  of  the  university  and 
of  all  property  acquired  by  the  regents,  is  in 
the  state  and  not  in  the  board  of  regents,  which 
is  merely  a  trustee  or  agent  with  specified  and 
limited  powers  to  use  the  property  in  a  par- 
ticular manner  for  a  given  end.  State  Univer- 
sity v.  Hart,  7  Minn.  61. 
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is  usually  conferred  by  the  charter,1  and  is,  as  a  rule,  liberally  construed.* 
The  amount  to  be  taken  and  held  may  be  and  usually  is  limited  by  the  charter 
or  by  the  general  laws  of  the  state.3  A  limitation  on  the  power  to  take  and 
hold  property  is  not  affected  by  subsequent  legislation,4  and  an  additional 
grant  of  power  to  take  and  hold,  given  by  a  subsequent  charter,  is  not  subject 
to  the  limitation  imposed  by  a  prior  charter.5 

5.  Admission  of  Students.  —  The  right  of  admission  is  a  right  which  the 
trustees  are  not  authorized  to  abridge  materially,  and  which  they  cannot,  as 
an  abstract  proposition,  rightfully  deny.8  The  trustees  cannot  make  mem- 
bership in  Greek-letter  fraternities  or  other  secret  societies  a  disqualification 
for  admission  as  a  student.7  Where  an  applicant  for  admission  has  paid  the 
tuition  fees  and  received  a  certificate  entitling  him  to  instruction,  it  cannot 
be  refused  simply  because  he  has  not  taken  it  at  the  first  term,  if  he  demands 
it  within  a  reasonable  time.8 

6.  To  Receive  Contributions  and  Grant  Scholarships.  —  Under  its  general  and 
implied  powers  the  corporation  may  receive  contributions  to  an  endowment 
fund 9  and  bind  the  college  to  furnish  tuition  therefor,  to  one  or  more 
students,  perpetually,10  even   in  another  educational   institution  than  its 


1.  See  Cass  v.  Yale  University,  107  111.  App. 
518. 

2.  Liberal  Construction.  —  In  construing  the 
Act  of  1810  giving  Columbia  College  power  to 
take  and  hold  property  not  exceeding  the 
yearly  value  of  twenty  thousand  dollars,  it  was 
held  that  this  was  an  additional  grant  of  power 
irrespective  of  the  already  existing  power  of 
the  college  to  take  under  its  original  charter, 
and  also  irrespective  of  power  to  acquire  prop- 
erty subsequent  to  1810  by  special  legislative 
grant  or  authority.  Phoenix  v.  Columbia  Col- 
lege, 87  N.  Y.  App.  Div.  438. 

Power  to  Acquire  Includes  Taking  by  Devise.  — 
Santa  Clara  Female  Academy  v.  Sullivan,  116 
ill.  375,  56  Am.  Rep.  776. 

Construction  of  Power  to  Acquire.  —  A  power 
to  acquire  funds  for  the  purpose  of  endowment, 
and  to  create  an  endowment  fund  commission 
or  other  such  agency  for  the  purpose  of  hold- 
ing and  managing  all  funds  given  or  raised  for 
such  endowment,  having  been  conferred  upon 
the  McKendree  College  by  its  act  of  incor- 
poration, a  gift  "  to  the  commissioners  of  the 
endowment  fund  of  the  McKendree  College  to 
be  by  the  said  commissioners  and  their  suc- 
cessors in  office  held  in  trust  forever  for  the 
use  of  said  college,"  is  a  gift  to  the  college, 
and  the  trust  does  not  create  a  perpetuity  con- 
trary to  law ;  and  the  commissioners  are 
legally  competent  to  take  and  hold  the  same 
for  the  use  of  the  college.  Abend  v.  Endow- 
ment Fund  Commission,  74  111.  App.  654,  af- 
firmed 174  111.  96. 

3.  limitation  of  Amount.  —  The  provisions  of 
the  New  York  statutes  limiting  the  amount  of 
property  which  incorporated  colleges  may  take 
are  not  restricted  to  colleges  chartered  by  the 
regents,  but  apply  as  well  to  those  created  by 
special  charters.  Matter  of  McGraw,  11 1  N. 
Y.  66. 

Property  to  Be  Included,  and  Estimate  of  Its 
Value. —  Where  the  question  was  the  amount 
of  property  owned  by  Cornell  University,  the 
validity  of  a  gift  to  it  being  disputed  on  the 
ground  of  its  being  in  excess  of  the  limitation 
imposed  by  statute,  it  was  held  that  certain 
western  lands  and  contracts  and  endowment 
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fund  must  be  reckoned  as  part  of  its  property, 
but  not  the  college  land  scrip  fund  held  by  the 
state,  and  that  the  value  of  the  university 
grounds  and  buildings  thereon  should  be  esti- 
mated for  the  purpose  only  for  which  they  were 
used  and  not  for  the  purpose  of  division  or 
distribution  as  part  of  an  estate.  McGraw  v. 
Cornell  University,  45  Hun  (N.  Y.)  354. 

4.  Limitation  Not  Affected  by  Subsequent 
Legislation. —  Matter  of  McGraw,  111  N.  Y.  66, 
affirming  45  Hun  (N.  Y.)  354.  See  also  Cor- 
nell University  v.  Fiske,  136  U.  S.  152. 

5.  Additional  Grant  Not  Limited  by  Fi':r 
Charter, —  Phoenix  v.  Columbia  College,  87  N. 
Y.  App.  Div.  438. 

6.  Right  to  Admission  as  Student. —  State  v. 
White,  82  Ind.  285,  42  Am.  Rep.  496  ;  Foltz  v. 
Hoge,  54  Cal.  28.  In  the  latter  case  it  was  held 
that  it  was  the  intention  of  the  California  Act 
of  March  14,  1878,  creating  the  Hastings  Law 
School  in  the  University  of  California,  that  the 
law  school  should  affiliate  with  and  be  gov- 
erned by  the  laws  applicable  to  the  university, 
and  that  as  females  were  admitted  as  students 
of  the  university,  an  applicant  for  admission  to 
the  law  school  could  not  be  rejected  solely  on 
the  ground  that  she  was  a  woman. 

7.  See  supra,  this  section,  1.  In  General. 

8.  Iron  City  Commercial  College  v.  Kerr,  3 
Brews.  (Pa.)  196. 

9.  To  Receive  Contributions.  —  Simpson  Cen- 
tenary College  v.  Bryan,  50  Iowa  293. 

10.  Grant  of  Scholarships. —  Farmers'  College  v. 
Cary,  35  Ohio  St.  648. 

Tax  to  Maintain  Scholarships.  —  Although  the 
state  university  is  a  state  institution  estab- 
lished and  maintained  for  a  public  purpose,  an 
act  imposing  a  tax  to  raise  a  fund,  the  pro- 
ceeds of  which  are  to  be  paid  to  certain  indi- 
viduals for  their  support  while  pursuing  their 
studies  at  the  university,  is  unconstitutional. 
State  v.  Switzler,  143  Mo.  287,  65  Am.  St.  Rep. 
653- 

Donation  May  Be  Devoted  to  Scholarships.  — 

Scholarships  in  universities  are  none  the  less 
public  charities  that  they  are  open  to  the  rich 
as  well  as  the  poor,  and  there  is  no  ground  for 
the  contention  that  in  making  a  charitable  gift 
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Certificates  of  Scholarship  issued  under  the  provisions  of  the  charter  and  by-laws 
constitute  valid  and  binding  contracts,3  which  cannot  be  impaired  by  subse- 
quent by-laws  annexing  conditions  not  contained  in  the  contracts.3  The 
proceeds  of  scholarships  may  be  applied  in  any  way  the  college  pleases,  if  the 
right  is  not  limited  by  the  contract.4  It  may  happen  that,  under  the  act 
incorporating  the  university,  or  under  other  statute,  county  or  city  boards 
have  the  right  to  send  scholars  for  free  tuition.5  It  has  been  held  that  such 
students  may  be  sent  to  any  department  of  the  university.6 

7.  To  Confer  Degrees.  —  Colleges  and  universities  have  no  power  to  confer 
degrees  or  grant  diplomas  unless  the  power  is  expressly  given  by  legislative 
enactment,7  or  at  least  plainly  inferable  therefrom.8    The  power  must  be 


to  a  university  the  testator  was  precluded  by 
law  from  directing  that  it  should  be  devoted 
primarily  to  the  establishment  of  scholarships. 
Dexter  v.  Harvard  College,  176  Mass.  195. 

1.  Provision  for  Education  in  Other  Institutions. 
—  Genesee  College  v.  Dodge,  26  N.  Y.  213. 

2.  Certificates  of  Scholarship  Valid  Contracts.  — 
Oskaloosa  College  v.  Hull,  25  Iowa  155. 

The  maker  of  a  scholarship  note  is  presumed 
to  know  that  the  articles  of  incorporation  pro- 
vide for  their  own  amendment  or  alteration, 
and  any  alteration  thereunder,  if  constitu- 
tional, will  not  invalidate  the  contract.  Wash- 
ington College  v.  Duke,  14  Iowa  14. 

3.  Cannot  Be  Impaired  by  By-laws. —  Illinois 
Conference  Female  College  v.  Cooper,  25  111. 
148. 

The  refusal  of  a  college  to  receive  as  a  pupil 
a  person  appointed  by  the  holder  of  a  certificate 
of  permanent  scholarship  constitutes  a  breach 
of  the  contract,  for  which  the  holder  may  re- 
cover in  assumpsit,  the  measure  of  damages 
being  the  value  of  the  scholarship,  with  interest, 
and  in  the  absence  of  evidence  to  show  its 
value,  or  that  it  was  of  less  value  at  the  com- 
mencement of  the  suit  than  at  the  time  of  pur- 
chase, then,  prima  facia  at  least,  the  value 
would  be  the  price  agreed  to  be  paid  for  it. 
Howard  College  v.  Turner,  71  Ala.  429,  46  Am. 
Rep.  326. 

4.  Application  of  Proceeds. —  Bridges  v.  Yellow 
Springs  College,  19  Iowa  572. 

5.  Scholarships  in  State  Universities. —  McDon- 
ald v.  Hagins,  7  Blackf.  (Ind.)  525;  People  v. 
Crissey,  45  Hun  (N.  Y.)  19. 

In  Missouri  it  was  held  that  an  act  con- 
ferring such  a  right  is  unconstitutional.  State 
v.  Switzler,  143  Mo.  287,  65  Am.  St.  Rep.  653. 

6.  Available  in  Any  Department.  —  McDonald 
v.  Hagins,  7  Blackf.  (Ind.)  525,  holding  that 
students  so  sent  had  the  right  to  free  tuition  in 
the  law  department  as  well  as  in  the  other 
departments  of  the  institution. 

Eligibility  to  University  Scholarships. —  Under 
the  statute  authorizing  the  selection,  by  com- 
missioners of  counties  and  boards  of  education 
of  cities,  of  scholars  for  scholarships  in  Cornell 
University  from  the  public  schools  of  the  state, 
normal  schools  are  not  included,  and  students 
in  them  are  not  eligible.  People  v.  Crissey,  45 
Hun  (N.  Y.)  19. 

7.  Authority  to  Confer  Degrees.  —  People  v. 
Geneva  College,  5  Wend.  (N.  Y.)  211  ;  Medical 
College's  Case,  3  Whart.  (Pa.)  445. 

In  Pennsylvania  the  court  has  no  authority 
under  either  the  Act  of  1791  or  the  Act  of  1874 


or  its  supplements  to  give  power  to  a  medical 

association  of  a  college  to  confer  degrees. 
Medical  College's  Case,  3  Whart.  (Pa.)  445  ; 
Duquesne  College,  2  Pa.  Dist.  555. 

In  Medico-Chirurgical  College's  Petition,  7 
Pa.  Dist.  329,  it  was  held  that  a  supplementary 
act  of  incorporation  conferring  on  the  college 
"  all  the  rights,  immunities,  and  privileges  as 
to  lecturing,  granting  diplomas,  and  conferring 
degrees  in  medicine  as  is  possessed  by  the 
clis  and  professors  of  the  University  of 
Pennsylvania  "  empowered  the  college  to  confer 
degrees  in  dental  surgery  and  pharmacy ;  and 
in  the  appeal,  190  .fa.  St.  121,  it  was  held  that 
the  court  might  amend  the  college's  charter  by 
adding  express  power  to  confer  such  degrees. 

Under  the  laws  of  Missouri  a  school  of 
osteopathy  cannot  issue  a  diploma  without  a 
personal  attendance  of  the  student  for  at  least 
four  terms  of  five  months  each  before  gradua- 
tion. State  v.  National  School  of  Osteopathy, 
76  Mo.  App.  439. 

Where  a  college  is  empowered  to  grant  a 
degree,  and  the  mode  of  making  such  grant  or 
proving  the  same  is  not  specially  pointed  out, 
a  vote  by  such  body  that  the  degree  be  granted 
is  an  execution  of  the  power,  and  a  duly  au- 
thenticated copy  of  the  vote  is  sufficient  proof 
of  it.  Wright  v.  Lanckton,  19  Pick.  (Mass.) 
288. 

8.  Implied  Authority.  —  A  medical  college  or- 
ganized under  the  Vermont  Rev.  Laws,  §  3664, 
which  provides  that  persons  may  associate  to- 
gether and  have  the  powers  of  a  corporation  for 
the  purpose  of  establishing  and  maintaining 
literary  and  scientific  institutions,  cannot  con- 
fer the  degree  of  M.  D.  No  such  authority  is 
expressly  given  by  the  statute,  nor  is  it  fairly 
inferable  therefrom.  Townshend  v.  Gray,  62 
Vt.  373.  Powers,  J.,  in  delivering  the  opinion 
of  the  court  in  this  case,  said :  "  No  express 
power,  to  confer  degrees  can  be  found  in  the 
statute  under  which  this  medical  college  was 
organized,  and  hence  the  power  to  confer  de- 
grees must  be  classed  as  incidental  to  th  = 
general  powers  of  a  corporation  formed  for  the 
purpose  of  maintaining  a  literary  or  scientific 
institution,  if  it  exists  at  all.  It  would  hardly 
do  to  say  that  literary  or  scientific  institutions 
have  such  power  upon  any  theory  that  without 
it  they  cannot  answer  the  ends  of  their  crea- 
tion. *  *  *  The  power  to  confer  degrees 
not  being  conferred  explicitly  by  the  statute, 
and  not  being  necessary  to  enable  a  literary  or 
scientific  institution  to  carry  forward  studies 
of  a  literary  or  scientific  character,  clearly  does 
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exercised  only  in  the  manner  allowed  by  the  statute.1 

8.  To  Sue  and  Be  Sued.  —  Provided  it  be  incorporated,  its  trustees  may, 
under  its  general  powers,  sue  and  be  sued  in  its  corporate  name,  without 
setting  out  their  individual  names.3 

On  the  Consolidation  of  Two  Colleges  the  new  corporation  acquires  the  right  to  sue 
in  its  own  name,  provided  both  colleges  accept  the  act  of  consolidation,3  and 
it  is  extinguished  as  regards  the  original  corporations.4 

Change  of  Name  by  authority  of  the  legislature  will  authorize  suit  in  the  new 
name  on  debts  to  the  original  institution.5  One  board  of  management 
succeeding  to  another  succeeds  to  its  debts  and  liabilities  and  may  be  sued 
therefor.0 

State  Universities  Not  Incorporated  cannot  be  sued,7  but  acts  vesting  rights  of 
property  of  a  university  corporation  in  the  state,  or  constituting  it  one  of  the 
departments  of  a  state  university,  will  not  take  away  its  rights  to  prosecute 
suits  then  pending,8  or  impair  the  right  of  its  creditors.9 

9.  To  Change  Location.  —  It  cannot  change  its  location  where  that  has  been 
fixed  by  its  charter,10  at  least  without  an  act  of  the  legislature,11  or,  where  it 


not  exist  at  all."  And  see  Medical  College's 
Case,  3  Whart.  (Pa.)  445. 

In  State  v.  Gregory,  83  Mo.  123,  53  Am.  Rep. 
565,  while  not  deciding  the  case  on  that  ground, 
it  was  maintained  that  express  power  was  not 
necessary  to  enable  a  medical  college,  incor- 
porated under  a  general  law  "  for  educational 
purposes,"  to  confer  diplomas  on  its  graduates. 

1.  Exercise  of  Power.  —  Where  a  statute  pro- 
vided that  any  person  who  had  graduated  as  a 
doctor  of  medicine  in  the  Berkshire  Medical 
Institution  (which  had  no  authority  to  confer 
degrees)  should  by  the  authority  of  Williams 
College  (which  had  no  medical  faculty  attached 
to  it,  but  had  a  general  power  to  confer  de- 
grees) be  entitled  to  all  the  rights  granted  to 
the  medical  graduates  of  Harvard  College,  it 
was  held  that  the  candidate  must  have  been 
educated  at  the  Berkshire  Medical  Institution 
and  his  claim  sanctioned  by  Williams  College, 
and  that  the  statute  did  not  apply  to  one  who 
had  received  only  the  honorary  degree  of  M.  D. 
from  the  Williams  College  without  having 
been  educated  at  the  institution.  Wright  v. 
Lanckton,  19  Pick.  (Mass.)  288. 

As  to  the  dissolution  of  corporate  colleges  for 
the  fraudulent  exercise  of  the  power  to  confer 
degrees,  see  infra,  this  title,  VI.  Dissolution. 

2.  To  Sue  and  Be  Sued  in  Corporate  Name.  — 
Legrand  v.  Hampden  Sidney  College,  5  Munf. 
(Va.)  324.  See  also  the  title  Corporations, 
vol.  7,  p.  848  et  seq. 

State  Institution,  Where  Charter  Provides 
Therefor. —  The  University  of  Illinois,  though 
a  state  institution,  may  sue  and  be  sued,  its 
charter  expressly  providing  therefor.  State 
University  v.  Bruner,  66  111.  App.  665,  affirmed 
175  111.  307. 

Whether  Public  or  Private  Corporation.  — 
The  Act  of  1872  creating  the  University  of  the 
State  of  Oregon  and  vesting  the  government 
thereof  in  a  board  of  directors  with  power  to 
hold  property  constitutes  the  board  of  directors 
a  corporation  without  an  express  declaration 
to  that  effect,  and  whether  the  board  is  a  public 
or  private  corporation  under  the  act.  it  may  be 
sued.     Dunn  7'.  State  University.  0  Orecnn  -"^r. 

For  Subscriptions  Promised.  —  A  corporation 
constituted  and  authorized  to  administer  the 
affairs  of  a  college  may  sue  for  the  amount  of 
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subscriptions  previously  promised,  though  not 
expressly  empowered  to  collect  the  subscrip- 
tions in  question.  Louisiana  College  v.  Keller, 
10  La.  164. 

On  Liquor  Dealer's  Bond.  —  A  college  cor- 
poration is  a  "  person  aggrieved  "  under  the 
statute  prohibiting  the  sale  of  intoxicating 
liquors  to  a  student  of  any  institution  of  learn- 
ing and  may  sue  on  the  liquor  dealer's  bond. 
Daniels  v.  Grayson  College,  20  Tex.  Civ.  App. 
562. 

3.  Consolidated  Colleges. —  State  University 
v.  Baxter,  42  Vt.  99. 

4.  Pennsylvania  College  Cases,  13  Wall.  (U. 
S.)  190. 

5.  Change  of  Name. —  Newlan  v.  Lombard 
University,  62  111.  195. 

6.  Boards  Succeeding  Other  Boards. —  State 
University  v.  Moody,  62  Ala.  389. 

7.  Unincorporated  State  Universities  Cannot  Be 
Sued.  —  Weary  v.  State  University,  42  Iowa 
335- 

The  Rhode  Island  College  of  Agriculture  and 
Mechanic  Arts,  though  its  board  of  managers  is 
incorporated,  is  not  a  private  corporation,  but 
a  state  institution,  and  cannot  be  charged  as 
garnishee  in  an  action  on  a  contract  for  work 
and  material  furnished  in  connection  with-  the 
erection  of  college  buildings.  Tucker  v.  Pol- 
lock, 21  R.  I.  317. 

The  Agricultural  and  Mechanical  College  of 
Oklahoma  is  strictly  a  public  or  quasi  corpora- 
tion and,  there  being  no  provision  under  the 
statutes  of  Oklahoma  for  such  corporations  be- 
ing sued,  the  college  cannot  be  sued.  Okla- 
homa Agricultural,  etc.,  College  v.  Willis,  6 
Okla.  593. 

8.  State  University  v.  Globe  Sav.  Bank,  185 
111.  514. 

9.  Preserving  Rights  of  Creditors.  —  Stone  v. 
State  University,  28  La.  Ann.  104. 

10.  Cannot  Change  Location  When  Fixed  by 
Charter.  —  Santa  Gara  Female  Academy  v. 
Sullivan,  116  111.  375,  56  Am.  Rep.  776;  People 
v.  Geneva  College,  5  Wend.  (N.  Y.)  211. 

11  See  Hascall  v.  Madison  University  8 
Barb    (N.  Y.)  174. 

Incidental  Powers  May  Be  Exercised  Elsewhere. 
—  Although  the  corporate  purpose  of  an  edu- 
cational corporation  must  tie  carried  on  at  the 
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has  been  fixed  by  the  constitution,  without  an  amendment  of  the  consti- 
tution,1 or  where  it  has  accepted  contributions  on  the  condition  that  it  should 
be  permanently  located  at  a  specified  place.2 

10.  To  Change  Name.  —  It  may,  with  the  consent  of  the  legislature,  change 
its  name.3 

11.  To  Make  Contracts.  —  The  trustees  may  make  and  will  be  bound  by 
valid  contracts  made  within  the  limits  of  their  authority  under  their  charter 
or  by  act  of  legislature.4  State  universities  can  only  bind  by  contract  the 
fund  on  the  faith  of  which  the  credit  was  given  them.5  Unless  his  employ- 
ment was  made  on  the  condition  that  whatever  he  should  produce  as  an 
author  should  become  the  property  of  the  college,  it  cannot  appropriate  the 
results  of  a  professor's  literary  labors  while  in  its  employ,  though  produced 
with  the  aid  of  its  instruments  and  property.6 

V.  Donations  and  Subscriptions  —  1.  Government  Aid — a.  In  General. 
—  Unless  forbidden  by  the  state  constitution  7  states  may  make  grants  for 


place  or  places  provided  by  the  charter,  the  in- 
cidental powers  which  are  necessary  and  proper 
for  the  maintaining  of  the  institution  there, 
may  be  exercised  elsewhere.  Santa  Clara  Fe- 
male Academy  v.  Sullivan,'  116  111.  37s,  56  Am. 
Rep.  776. 

1.  Place  Fixed  by  Constitution.  —  State  Institu- 
tions, 9  Colo.  626.  This  decision  was  affirmed 
in  People  v.  State  University,  24  Colo.  175, 
where  it  was  held  that  the  regents  had  no  power 
to  remove  a  part  of  any  of  the  departments  of 
the  university,  nor  conduct  lectures  at  Denver, 
the  location  of  the  university  having  been  fixed 
by  the  constitution  at  Boulder.  Following  Peo- 
ple v.  Geneva  College,  5  Wend.  (N.  Y.)  211. 

2.  Contributions  Accepted  on  Condition.  — 
Hascall  v.  Madison  University,  8  Barb.  (N.  Y.) 
174.  But  see  Cincinnati  v.  McMicken,  3  Ohio 
Cir.  Dec.  409,  6  Ohio  Cir.  Ct.  188,  affirmed  29 
Cine.  L.  Bui.  168,  where  it  was  decided  that  a 
devise  to  found  a  college  on  a  certain  piece  of 
ground  did  not  restrict  the  location  permanently 
to  that  spot,  and  the  trustees  under  the  will 
would  be  authorized  to  remove  the  buildings  to 
a  more  suitable  site. 

3.  Change  of  Name.  —  Newlan  v.  Lombard 
University,  62  111.  195  ;  Hazelett  v.  Butler  Uni- 
versity, 84  Ind.  230  ;  McLeod  v.  Lincoln  Medi- 
cal College,  (Neb.  1903)  96  N.  W.  Rep.  265. 

An  act  which  allows  a  university  to  change 
its  name  by  a  vote  of  its  trustees  in  a  limited 
time,  is  not  unconstitutional  as  amending  the 
charter,  creating  a  new  corporation,  or  being  a 
local  or  special  law.  Hazelett  v.  Butler  Uni- 
versity, 84  Ind.  230. 

4.  Power  to  Contract.  —  See  State  University 
v.  Walden,  15  Ala.  655;  Kansas  State  Agricul- 
tural College  v.  Mudge,  21  Kan.  223;  Hosack 
v.  College  of  Physicians,  etc.,  5  Wend.  (N.  Y.) 
547;  Tyler  v.  Tualatin  Academy,  etc.,  14  Ore- 
gon 485.  These  cases  determine  the  power  of 
regents  and  trustees  to  make  contracts  with 
professors  and  the  validity  and  effect  of  such 
contracts. 

A  clause  of  forfeiture  if  rent  or  interest 
hould  be  in  arrears  in  a  contract  for  lease  and 
sale  of  college  land,  is  valid  and  enforceable 
and  the  trustees  may  forfeit  the  contract  and 
resell  the  land.  Smith  v.  Iowa  Agricultural 
College,  28  Iowa  500. 

Even  if  the  section  of  a  repealing  act  had 
applied  to  a  provision  of  the  code  which  pro- 


vided that  if  a  purchaser  failed  to  pay  the  in- 
terest due  on  his  contract  for  the  purchase  of 
university  lands,  the  board  of  trustees  might 
forfeit  the  contract  and  resell  the  lands,  the 
university  would  still  have  the  equitable  right 
possessed  by  all  vendors  of  real  estate  of  for- 
feiting the  contract  on  account  of  the  vendee's 
noncompliance.  Henn  v.  State  University,  22 
Iowa  185. 

A  contract  made  between  a  committee  of  the 
trustees  of  a  college  and  one  of  their  number 
for  repairs  on  the  college  buildings  is  valid,  no 
fraud  being  alleged.  Chaffe  v.  Minden  Female 
College,  28  La.  Ann.  813. 

5.  Limitation  on  Power  of  State  Universities.  — 
State  University  v.  Hart,  7  Minn.  61. 

The  board  of  directors  of  the  state  agricul- 
tural college  has  no  authority  to  bind  the  state 
by  contract  beyond  the  limits  of  the  legis- 
lature's appropriation  for  the  coming  year,  but 
the  state  by  its  conduct  after  knowledge  of  the 
facts  may  so  adopt  the  board's  acts  as  to  waive 
its  right  to  repudiate  the  contract.  Jewell 
Nursery  Co.  v.  State,  4  S.  Dak.  213.  But  if  the 
state  merely  takes  and  enjoys  the  benefit  of  the 
execution  of  the  contract,  without  ratification, 
it  is  only  liable  for  the  fair  and  reasonable 
value  of  the  benefit  enjoyed.  Jewell  Nursery 
Co.  v.  State,  5  S.  Dak.  623,  affirmed  8  S.  Dak. 
531- 

6.  Cannot  Appropriate  Professor's  Literary  La- 
bors. —  Peters  v.  Borst,  (Supm.  Ct.  Spec.  T.) 
24  Abb.  N.  Cas.  (N.  Y.)  1. 

7.  State  Constitution  Forbidding  Appropri- 
ations to  Private  Universities.  —  State  v.  Gra- 
ham, 25  La.  Ann.  440. 

Appropriation  in  Aid  of  Sectarian  University 
Unconstitutional.  —  An  appropriation  for  the 
education  of  normal  scholars  in  a  sectarian  uni- 
versity is  within  the  prohibition  of  the  state 
constitution,  and  it  is  immaterial  that  the  con- 
tribution is  made  in  return  for  services  or 
work  done.  A  law  under  which  the  board  of 
education  was  authorized  to  designate  a  private 
university,  in  which  instruction  should  be  given 
in  the  methods  of  teaching,  the  tuition  of  the 
students  to  be  paid  by  the  territory,  became  in- 
operative after  the  adoption  of  the  constitution. 
Synod  of  Dakota  v.  State,  2  S.  Dak.  366. 

Appropriations  from  School  Fund  Unconsti- 
tutional.—  Appropriations  from  the  school  fund 
for  the  colored  race  for  the  establishment  of  a 
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the  endowment  and  aid  of  state  and  private  colleges.1 

Agricultural  Colleges.  — .Act  of  Congress,  July  2,  1862,  provided  for  the  grant 
of  lands  for  the  endowment  of  agricultutal  colleges,  and  the  legislatures  have 
enacted  regulations  prescribing  for  the  control  and  management  of  the  pro- 
ceeds thereof,  as  provided  by  the  act  of  Congress.2  States  may  impose  taxes 
to  provide  grants  for  state  (including  agricultural)  colleges.3  They  may  also, 
subject  to  the  terms  of  the  act  of  Congress  in  the  case  of  agricultural  colleges, 
regulate  the  amounts  of  such  appropriations,4  the  time  5  and  mode  of  making 
payment  thereof,6  and  the  fund  from  which  the  money  is  to  be  drawn.7 


university  for  the  colored  race  are  unconstitu- 
tional and  may  be  enjoined  by  the  citizens  and 
taxpayers.  Elsberry  v.  Seay,  83  Ala.  614.  See 
also  Rutgers  College  v.  Morgan,  (N.  J.  1904)  57 
Atl.  Rep.  250. 

1.  State  v.  Burke,  35  La.  Ann.  457. 

The  trustees  of  "the  University  of  Pennsyl- 
vania are  entitled  in  case  of  eviction  to  com- 
pensation for  lands  and  ground  rents  reserved 
to  them  by  the  general  assembly  under  the  Act 
of  March  29th,  1779,  bought  by  them.  State 
University  v.  Com.,  1  Yeates  (Pa  )  495. 

2.  Agricultural  Colleges.  —  People  v.  Daven- 
port, 117  N.  Y.  549. 

The  board  of  regents  of  the  state  agricul- 
tural college  is  a  corporation  capable  of  taking 
and  holding  the  title  to  real  property.  Liggett 
v.  Ladd,  23  Oregon  26. 

3.  Legislature  May  Impose  Tax  in  Aid. —  It 
was  held  in  Higgins  v.  Prater,  91  Ky.  6  (con- 
struing the  Act  of  1880  imposing  a  tax  for  the 
benefit  of  the  Agricultural  and  Mechanical  Col- 
lege of  Kentucky),  that  the  legislature  may  im- 
pose a  tax  in  aid  of  an  educational  institution, 
although  it  does  not  form  a  part  of  the  com- 
mon-school system. 

Tax  Levied  in  Aid  Not  Superseded  by  Provision 
of  Fixed  Sum.  —  An  act  provided  for  the  levy 
of  a  tax  in  aid  of  the  University  of  Michigan 
each  year.  Two  years  after,  that  tax  not  hav- 
ing been  all  collected,  another  act  provided  for 
the  payment  of  a  fixed  sum  each  year  and  also 
for  the  sum  accumulated  under  the  first  act. 
It  was  held  that  the  university  was  also  entitled 
to  whatever  should  be  collected  under  the  first 
act.    People  v.  Auditor-Gen.,  19  Mich.  13. 

4.  Amounts  of  Appropriations.  —  People  v. 
Davenport,  117  N.  Y.  549,  modifying  30  Hun 
(N.  Y.)  177. 

Act  N.  Car.  1895,  c.  146,  does  not  repeal  Act 
1890,  c.  549,  §  no,  as  to  appropriations  of 
money  for  agricultural  and  mechanical  college 
for  colored  race,  they  not  being  repugnant  or 
inconsistent,  and  the  appropriation  under  the 
1895  act  is  in  addition  to  that  under  1891  act. 
Agricultural,  etc.,  College  v.  Lacy,  130  N.  Car. 
364- 

Where  an  agricultural  college  is  endowed  by 
the  state  with  a  specified  annual  sum  under  its 
incorporating  act,  which  reserves  power  to  the 
legislature,  at  any  future  session,  to  withdraw 
all  or  any  part  of  the  endowment,  an  act  appro- 
priating a  nominal  sum  for  the  fiscal  year  has 
the  effect  of  withdrawing  the  endowment,  ex- 
cept as  to  the  sum  so  appropriated.  Maryland 
Agricultural  College  v.  Keating,  58  Md.  580. 

5.  Time  of  Payment  of  Warrants  under  Acrro- 
priations.  —  It  has  been  held  that  warrants  for 
instalments  due  under  appropriations  in  aid  of 
state  colleges  are  payable,  irrespective  of  there 
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being  no  money  in  the  treasury  at  the  time  to 
pay  same,  and  bear  interest.  Marks  v.  Purdue 
University,  37  Ind.  155;  State  *,  Sherman,  46 
Iowa  415. 

6.  Mode  of  Drawing  Appropriation.  —  State 
v.  Moore,  46  Neb.  373,  holds  that  the  Act  of 
1895  applies  to  claims  against  the  university, 
and  that  these  must  be  presented  to  the  state 
auditor  upon  vouchers  drawn  in  conformity 
with  that  act. 

Regents  Cannot  Draw  for  Work  Yet  Undone.  — 
A  voucher,  within  the  meaning  of  an  act  mak- 
ing an  appropriation  for  a  library  building  for 
Nebraska  or  State  University,  is  an  instrument 
showing  on  what  account  and  by  what  authority 
a  particular  payment  has  been  made,  and  there 
is  no  authority  for  the  secretary  of  the  board  of 
regents  to  draw  any  portion  of  the  appropria- 
tion for  work  not  yet  done.  State  v.  Moore,  36 
Neb.  579. 

7.  Fund  to  Be  Drawn  on.  —  As,  under  the 
Nebraska  law  of  1879,  salaries  of  the  officers 
and  professors  of  the  state  university  for  the 
years  1879,  1880,  are  payable  out  of  the  general 
fund,  the  state  auditor  is  restricted  to  that  fund 
and  can  draw  upon  no  other.  State  v.  Liedtke, 
9  Neb.  469. 

Necessity  for  Appropriation.  —  The  regents, 
in  the  absence  of  an  appropriation  by  the  legis- 
lature, have  no  right  to  appropriate  any  part  of 
the  regents'  fund.  State  v.  Babcock,  17  Neb. 
610,  following  State  University  v.  McConnell, 
5  Neb.  423  ;  State  v.  Liedtke,  9  Neb.  468. 

Appropriation  Payable  from  General  Fund.  — 
Where  the  state  made  an  appropriation  in  aid 
of  the  Ohio  University  in  the  repair  of  its 
buildings,  it  is  held  that  funds  in  the  state 
treasury  arising  from  taxes  collected  for  gen- 
eral purposes  might  be  subjected  to  the  pay- 
ment of  the  appropriation.  State  University  v. 
Oglevee,  37  Ohio  St.  1. 

The  state's  right  to  establish  an  agricultural 
college  is  not  affected  by  the  constitutional  pro- 
vision against  enacting  private,  local,  or  special 
laws  providing  for  the  management  and  support 
of  public  schools,  nor  the  provision  against  the 
donation  of  land  or  appropriation  of  money 
by  the  state  for  the  use  of  any  society,  associa- 
tion, or  corporation  ;  and  although  by  the  con- 
stitution the  school  fund  cannot  be  made  avail- 
able for  the  support  of  the  college,  and  an  act 
attempting  to  encroach  upon  it  is  invalid,  a 
later  act  substituting  a  mode  of  payment  out  of 
tlip  state's  general  fund  constitutes  a  legal 
claim  against  the  state,  and  mandamus  to  com- 
pel the  state  comptroller  to  draw  his  warrant 
in  favor  of  the  college  treasurer  will  be  granted. 
Rutgers  College  v.  Morgan,  (N.  J.  innO  57 
Atl.  Rep.  250. 

Source  of  Income.  —  In  State  v.  Barret,  26 
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b.  ESCHEATS.  —  Under  the  Act  of  1789,  c.  21,  §  2,  passed  in  obedience 
to  constitutional  injunction,1  and  acts  amendatory,  all  escheated  property  in 
North  Carolina  becomes  vested  in  the  trustees  for  the  state  university.2  And 
an  act  declaring  that  such  property  should  be  taken  from  the  trustees  and 
revert  to  the  state  was  declared  unconstitutional.3 

2.  Private  Subscriptions  and  Donations.  —  Subscriptions  to  the  funds  of 
universities  and  colleges  are  valid  obligations  on  which  an  action  may  be 
maintained.  The  sufficiency  of  the  consideration  is  governed  by  the  general 
rules  applicable  to  subscriptions  to  educational  and  other  institutions.4 

The  Assumption  of  Responsibilities  and  Incurring  of  Liabilities  constitute  a  sufficient 
co  ^deration  for  a  note  to  a  college  as  a  gift.5 

A  Condition  Precedent  Must  Be  Complied  with  to  make  the  promise  of  an 
endowment  a  binding  contract.6 


Mont.  62,  it  was  held  that  it  was  not  necessary 
that  the  land  should  be  sold  and  the  proceeds 
invested,  but  that  the  income  derived  from  a 
lease  thereof  was  available  for  the  support  of 
an  agricultural  college. 

1,  Escheats.  —  Den  v.  Foy,  i  Murph.  (5  N. 
Car.)  58,  3  Am.  Dec.  672. . 

2.  Escheated  Property  Vests  in  University 
Trustees.  —  State  University  v.  Johnston,  1 
Hayw.  (2  N.  Car.)  373  ;  University  v.  Sawyer, 
Tayl.  Rep.  (1  N.  Car.)  114;  University  v.  Gil- 
mour,  2  Hayw.  (3  N.  Car.)  129;  State  v.  John- 
ston, 8  Ired.  L.  (30  N.  Car.)  397 ;  Walker  v. 
Johnston,  70  N.  Car.  576.  And  see  the  title 
Escheat,  vol.  11,  p.  3'S- 

8.  Den  v.  Foy,  1  Murph.  (5  N.  Car.)  58,  3 
Am.  Dec.  672. 

Construction  of  Constitution, — It  was  held  in 
University  v.  North  Carolina  R.  Co.,  76  N.  Car. 
103,  22  Am.  Rep.  671,  that  the  word  "divi- 
dends "  in  the  provision  of  the  constitution 
that  all  "  unclaimed  dividends  or  distributive 
shares  of  the  estates  of  deceased  persons " 
should  be  appropriated  to  the  use  of  the  univer- 
sity, is  synonymous  with  "  distributive  shares," 
and  the  provision  does  not  apply  to  unclaimed 
dividends  due  to  living  persons  or  existing 
private  corporations. 

By  Act  of  1850  the  legislature  directed  that 
the  personal  estate  of  a  deceased  person,  un- 
claimed for  seven  years,  should  be  paid  to  the 
literary  board  instead  of  to  the  university  as 
under  prior  acts,  and  it  was  held  that  the  uni- 
versity was  a  public  institution,  and  that  the 
act  was  not  unconstitutional.  State  Univer- 
sity v.  Maultsby,  8  Ired.  Eq.  (43  N.  Car.)  257. 

Damages  for  Death  by  Wrongful  Act.  —  The 
university  is  entitled  to  the  damages  recovered 
for  the  death  of  an  intestate  if  he  leave  no 
next  of  kin.  Warner  v.  Western  North  Caro- 
lina R.  Co.,  94  N.  Car.  250. 

4.  See  the  title  Subscriptions,  vol.  27,  p. 
•76.     See  also  Burlington  University  v.  Bar- 
"tt,  22  Iowa  60,  92  Am.  Dec.  376  ;  Rogers  v. 
llnway  Female  College,  64  Ark.  627. 

Donation  and  Subscription  Convertible  Terms. — 
Where  its  act  of  incorporation  authorized  a 
college  to  receive  donations  but  was  silent  as 
to  subscriptions,  it  was  held  that  a  bond  pur- 
porting to  be  in  performance  of  an  undertak- 
ing, agreement,  and  subscription  to  endow  the 
college  was  enforceable  against  the  obligor. 
Hooker  v.  Wittenberg  College,  2  Cine.  Super. 
Ct.  353- 


5.  Sufficient  Consideration.  —  Simpson  Cen- 
tenary College  v.  Bryan,  50  Iowa  293  ;  Farming- 
ton  Academy  v.  Allen,  14  Mass.  172.  Contra, 
Bridgewater  Academy  v.  Gilbert,  2  Pick. 
(Mass.)  579,  13  Am.  Dec.  457,  which  distin- 
guished Farmington  Academy  v.  Allen,  14 
Mass.  172,  and  pointed  out  that  there  a  part 
of  the  subscription  had  been  paid  and  that  the 
subscription  paper  alone  would  not  sustain  the 
action. 

6.  Condition  Precedent.  —  U.  S.  Grant  Uni- 
versity v.  Bentley,  117  Wis.  260. 

The  Acceptance  of  a  Subscription  to  a  college 

made  in  consideration  of  the  endowment  of  a 
professorship  is  a  sufficient  consideration. 
Barnett  v.  Franklin  College,  10  Ind.  App.  103, 

697- 

Intention  to  Confer  Benefit  Sufficient  Considera- 
tion. —  An  undertaking  to  pay  a  sum  in  behalf 
of  a  college,  if  a  college  is  established  with  an 
endowment,  is  binding  on  the  establishment  of 
the  college.  The  intention  to  confer  a  benefit 
is  a  sufficient  consideration  and  need  not  be 
expressed  in  the  instrument.  Louisiana  Col- 
lege V.  Keller,  10  La.  164. 

The  Implied  Promise  of  the  Promisee  to  hold 
and  appropriate  the  funds  subscribed,  in  con- 
formity with  the  terms  and  objects  of  the  sub- 
scription, is  a  sufficient  legal  Consideration  for 
the  promise  of  the  subscriber.  Ladies'  Col- 
legiate Institute  v.  French,  16  Gray  (Mass.) 
196. 

Promissory  Note  —  Consideration,  —  An  agree- 
ment by  the  agent  of  the  trustees  of  a  college 
that  the  college  "  will  hold  its  doors  open  on 
all  moral  subjects,"  is  a  sufficient  considera- 
tion for  a  promissory  note  given  to  the  trustees. 
Hammond  v.  Shepard,  (Supm.  Ct.  Gen.  T.)  40 
How.  Pr.  (N.  Y.)  452. 

Where  a  subscription  to  the  fund  was  made 
after  the  incorporation  of  the  body  who  were 
its  trustees,  and  afterwards  a  promissory  note 
was  given,  purporting  to  be  for  value  received, 
payable  to  the  same  party,  and  referring  ex- 
pressly to  the  subscription  and  purposes  of  it 
as  the  consideration  of  the  note,  and  those  pur- 
poses were  in  process  of  execution,  the  note 
was  held  to  be  founded  on  a  sufficient  con- 
sideration and  binding  on  the  promisor.  Am- 
herst Academy  v.  Cowls,  6  Pick.  (Mass.)  427, 
17  Am.  Dec.  387. 

Compliance  with  Conditions.  —  The  subscrip- 
tions of  persons  able  to  pay  are  equivalent  to 
raising  a  certain  amount,  so  as  to  complete  a 
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VI.  Dissolution  —  1.  Public  Corporations.  —  State  universities  and  colleges, 
being  public  corporations,  are  subject  to  dissolution  by  act  of  legislature  at 
pleasure.1 

2.  Private  Corporations  —  a.  By  Forfeiture  from  Misuser.  -  Private 
incorporated  universities  and  colleges,  like  other  private  corporations,  may  be 
dissolved  on  the  misuser  or  nonuser  of  their  franchises,  which  may  be  by 
abandonment  of  the  objects  of  their  incorporation.2  A  plain  misuser  or 
nonuser  of  the  corporate  powers  must  be  shown  to  justify  the  dissolution  of 
the  corporation.3  The  failure  by  the  trustees  to  hold  meetings  will  not  per 
se  be  a  dissolution  of  the  corporation.4  Nor  will  it  be  dissolved  by  a  loss  of 
members,  so  long  as  enough  remain  to  continue  the  succession  and  supply 
vacancies  by  election.5  And  it  has  been  held  that  it  cannot  be  actually 
dissolved  until  so  judged  and  determined  either  by  judicial  sentence  or 
sovereign  power.6  The  legislature  may,  by  statute,  waive  a  forfeiture  by 
nonuser.7 

The  Fraudulent  Exercise  of  a  Power  given  by  charter  to  confer  degrees  is  such 
a  misuser  of  its  franchise  as  will  justify  the  dissolution  of  an  educational 


contract  based  on  the  university's  raising  such 
amount.  Farmers'  College  v.  McMicken,  2 
Disney  (Ohio)  495. 

Condition  as  to  Location.  —  Where  the  sub- 
scription is  on  condition  that  the  college  shall 
remain  in  the  town  where  it  is  then  located, 
and  in  case  of  removal  the  subscription  shall 
become  void  and  the  money  be  refunded,  and 
that  the  college  shall  within  one  year  accept 
the  subscription,  and  by  vote  order  the  sub- 
scription paper  entered  upon  its  records,  and 
the  conditions  are  complied  with,  the  promise  is 
founded  upon  a  legal  consideration  and  is  bind- 
ing on  the  subscriber.  Williams  College  v. 
Danforth,  12  Pick.  (Mass.)  541. 

A  condition  that  a  college  should  be  located 
at  an  incorporated  town  was  held  to  be  suffi- 
ciently complied  with  by  the  location  of  the 
college  within  the  aggregation  of  dwelling 
houses  composing  the  town,  though  outside  of 
its  corporate  limits.  Rogers  v.  Galloway 
Female  College,  64  Ark.  627. 

Not  Void  from  Insufficiency  of  Amount.  —  The 
sufficiency  of  a  fund  to  endow  a  chair  in  the 
University  of  California,  as  designated  by  the 
bequest,  cannot  be  objected  to.  at  least  where 
there  is  no  evidence  to  justify  a  finding  that 
the  gift  had  failed  from  inadequacy.  Matter 
of  Royer,  123  Cal.  614. 

Fraud  Will  Avoid  Subscription. —  A  sub- 
scription to  a  college  may  be  avoided  on  the 
ground  of  fraud  and  deceit,  consisting  of  false 
representations  that  the  college  should  be  non- 
sectarian  and  named  after  a  certain  person  who 
had  agreed  to  give  an  amount  equal  to  the  total 
which  should  be  otherwise  subscribed,  all  of 
which  were  untrue.  Such  misrepresentations 
were  held  to  be  material,  though  relating  to 
future  matters.  Collinson  v.  Jefferies,  21  Tex. 
Civ.  App.  653. 

Where  Corporation  Subsequently  Incorporated. 
— ■  A  promise  to  pay  certain  sums  towards  the 
erection  of  an  academy  is  not  enforceable  by  a 
corporation  subsequently  incorporated  by  act 
of  the  legislature,  it  not  being  the  promisee 
and  the  promise  not  being  in  a  negotiable  form, 
and  it  not  being  shown  that  it  was  assigned  to 
the  corporation.  Phillips  Limerick  Academy 
V.  Davis,  11  Mass.  113,  6  Am.  Dec.  162. 


1.  State  Universities  Subject  to  Dissolution  at 
Will  of  Legislature.  —  State  University  v. 
Maultsby,  8  Ired.  Eq.  (43  N.  Car.)  257.  And 
see  generally  the  title  Dissolution  of  Corpo- 
rations, vol.  9,  p.  544. 

What  Is  Not  a  Dissolution  by  Statute.  — 
Neither  the  Alabama  constitution  of  1868  nor 
subsequent  legislation  dissolves  the  corpora- 
tion created  by  the  Alabama  Act  of  1820, 
called  the  "  Trustees  of  the  University  of  Ala- 
bama." Their  only  effect  was  to  transfer  the 
management  and  control  from  the  board  of 
trustees  to  the  board  of  education  as  a  board 
of  regents,  and  that  being  abolished,  back  to  a 
board  of  trustees.  State  University  v.  Moody, 
62  Ala.  389. 

2.  Dissolution  for  Nonuser  or  Misuser. —  Edgar 
Collegiate  Institute  v.  People,  142  111.  363. 
See  also  the  title  Dissolution  of  Corpora- 
tions, vol.  9,  p.  574  et  seq. 

3.  What  Not  Sufficient  to  Show  Misuser  or 
Nonuser.  —  The  fact  that  the  agricultural  de- 
partment of  a  college,  which  had  been  a  leading 
object  of  the  creation  of  the  institution,  had 
dwindled  to  nominal  proportions,  and  that  the 
farm  had  been  sold  by  legislative  authority  to 
provide  funds  to  continue  the  college  as  an 
institution  of  learning,  was  held  not  sufficient 
to  show  such  a  misuser  or  nonuser,  so  long  as 
it  kept  up  as  far  as  possible  "  an  institution  of 
learning "  and  a  professorship  of  agriculture. 
State  v.  Farmers'  College,  32  Ohio  St.  487. 

4.  Failure  to  Hold  Meetings.  —  State  v.  Vin- 
cennes  University,  5  Ind.  77. 

5.  Loss  of  Members.  —  State  v.  Vincennes  Uni- 
versity, s  Ind.  77. 

6.  Adjudication  of  Dissolution.  —  Magee  v. 
Geneseo  Academy,  (Supm.  Ct.  Gen.  T.)  17  N. 
Y.  St.  Rep.  221,  reversing  13  N.  Y.  St.  Rep. 
60.  It  was  also  held  in  this  case  that  in  New 
York  a  court  of  equity  had  not,  by  virtue  of 
its  general  inherent  powers,  the  right  to  dis- 
solve the  corporation,  but  that  such  power  was 
entirely  statutory  and  could  only  be  exercised 
in  a  manner  sanctioned  by  the  legislature. 

7.  Nonuser  May  Be  Waived  by  Statute. —  State 
v.  Vincennes  University,  5  Ind.  77.  And  see 
generally  the  title  Dissolution  of  Corpora- 
tions, vol.  9,  p.  596  et  seq. 

336  Volume  XXIX. 


UNIVERSITIES  AND  COLLEGES—  UNJUST  DISCRIMINA  TION. 


institution,1  but  a  wrongful  exercise  of  such  power  will  not  have  this  effect 
if  it  appears  that  it  was  done  in  good  faith  ;a  and  the  culpable  negligence  of 
trustees  in  putting  it  within  the  power  of  one  of  its  officers  to  confer  degrees 
without  regard  to  merit  will  justify  an  ouster  of  their  right  to  be  a  corporation.3 

b.  By  Voluntary  Surrender.  —  Colleges  may  voluntarily  surrender 
their  franchises  where  the  state  4  has  prescribed  no  particular  method  for  their 
dissolution.5  The  power  to  decide  on  the  advisability  of  such  a  voluntary 
dissolution  is  with  the  president  and  trustees.6 

c.  Disposition  of  Corporate  Property.  —  The  disposition  of  the 
corporate  property,  when  the  corporation  is  dissolved,  is  also  with  the 
president  and  the  trustees.7 

Failing  Disposition  by  Trustees.  —  If  the  Trustees  Make  No  Disposition  of  the  Property,  the 
personal  property,  and  the  real  property  which  was  acquired  by  purchase  will, 
after  payment  of  its  debts,  vest  in  the  state ;  the  real  property  acquired  by 
donation  and  remaining  undisposed  of  will  revert  to  the  donors.8 

Revolution  Did  Not  Dissolve  College  Corporations.  —  Colleges  founded  and  incor- 
porated before  the  Revolution  under  charters  from  the  British  Crown  were  not 
dissolved  by  the  Revolution.9 

UNJUST.  —  See  note  10. 

UNJUST  DISCRIMINATION.  —  See  the  titles  CARRIERS  OF  GOODS,  vol.  5, 
p.  154;  Interstate  Commerce,  vol.  17,  p.  34. 


1.  Misuser  —  Fraudulent  Exercise  of  Power.  — 

Where  a  corporation  was  incorporated  under 
the  corporation  laws  of  Illinois  "  for  the  educa- 
tion of  teachers  in  the  science  of  health  and 
the  true  art  of  healing,  and  fitting  men  and 
women  for  the  rights  and  duties  of  citizenship, 
and  of  conferring  upon  such  teachers,  when 
duly  qualified,  such  diplomas,  such  degrees  or 
certificates  of  qualification  as  may  seem  proper 
to  the  officers  and  faculty  of  the  institution," 
and  it  appeared  that  such  business  was  a  mere 
pretense ;  that  it  did  not  conduct  a  medical 
school,  college,  or  university ;  that  it  had  not 
in  good  faith  carried  out  the  object  for  which 
it  was  incorporated,  but  was  engaged  in  the 
fraudulent  business  of  selling  medical  diplomas 
to,  and  conferring  the  degree  of  doctor  of 
medicine  on  incompetent  persons,  for  gain  —  it 
was  held  that  there  was  a  wilful  misuser  and 
abuse  of  the  power  conferred  on  the  corpora- 
tion and  its  charter  should  be  revoked.  Illinois 
Health  University  v.  People,  166  111.  171,  fol- 
lowed in  Independent  Medical  College  v.  Peo- 
ple, 182  111.  274,  where  the  defendant  was 
practically  the  same  institution  as  the  Illinois 
Health  University. 

2.  Wrongful  Exercise  of  Power  Done  in  Good 
Faith.  —  State  v.  National  School  of  Oste- 
opathy, 76  Mo.  App.  439. 

3.  Culpable  Neglect  Constituting  Misuser.  — 
State  v.  Mt.  Hope  College  Co.,  63  Ohio  St.  341, 
where  the  trustees  leased  their  college  to  one 
as  president,  supplying  him  with  signed  di- 
plomas on  his  verbal  request  or  signed  in 
blank. 

4.  Voluntary  Surrender.  —  See  Magee  v.  Gen- 
eseo  Academy,  (Supm.  Ct.  Gen.  T.)  17  N.  Y. 
St.  Rep.  221,  holding  that  there  must  also  be  an 
acceptance  by  the  state. 

5.  People  v.  California  College,  38  Cal.  166. 
Here  the  college  had  received  from  time  to 
time  general  donations  of  money  from  indi- 
viduals and  acquired  various  parcels  of  land 
by  gift  and  purchase.     It  was  held  that  the 
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president  and  trustees,  being  unable  to  carry 
on  the  college  from  lack  of  funds,  might  sur- 
render the  franchise,  the  donors  having  re- 
tained no  interest,  present  or  future,  in  the 
donations. 

6.  Discretion  of  Trustees.  —  In  People  v.  Cali- 
fornia College,  38  Cal.  166,  Crockett,  J.,  said: 
"  It  was  and  is  for  the  president  and  trustees 
to  decide  whether  or  not  the  public  interest 
would  be  subserved  by  dissolving  the  corpora- 
tion and  devoting  its  property,  after  the  pay- 
ment of  its  debts,  to  the  support  of  a  new  and 
kindred  institution,  to  be  established  under 
more  auspicious  circumstances  and  with  a  more 
liberal  endowment.  *  *  *  It  would  be  an 
extraordinary  casus  omissus  in  the  law  if  the 
managers  of  a  literary  institution,  without  a 
sufficient  endowment  to  render  it  effective,  were 
compelled  against  their  convictions  and  judg- 
ments to  maintain  it  in  its  feeble,  sickly  con- 
dition, when,  by  a  surrender  of  its  franchise 
and  devoting  its  property  in  aid  of  a  new  in- 
stitution of  learning,  a  great  public  good  might 
be  accomplished." 

7.  Disposition  of  Property  on  Dissolution.  — 
People  v.  California  College,  38  Cal.  166. 

8.  Failing  Disposition  by  Trustees.  —  People  v. 
California  College,  38  Cal.  166. 

9.  Dartmouth  College  v.  Woodward,  4  Wheat. 
U.  S.)  518. 

10.  Unjust  Provisions  of  Will.  —  In  an  action 
to  set  aside  a  will  on  the  ground  of  testament- 
ary incapacity,  the  trial  court  instructed  the 
jury  that  in  passing  upon  the  issue  the  pro- 
visions of  the  will  might  be  considered, 
"  whether  just  or  unjust,  whether  reasonable 
and  natural,  or  unreasonable  and  unnatural,  as 
may  be  disclosed  by  the  evidence."  In  sustain- 
ing this  instruction  the  appellate  court  said  : 
"  What  is  meant  by  unjust,  unreasonable,  or 
unnatural  provisions  of  a  will  is  that  they  are 
not  as  a  person  in  like  situation  and  similar 
relationship  would  ordinarily  and  usually  make 
them."    Manatt  v.  Scott,  106  Iowa  216. 
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UNJUSTLY.    (See  also  Illegal,  Illegality,  Illegally,  vol.  15,  p.  1017, 

note.)  —  See  note  I. 

UNKNOWN.  —  See  note  2. 

UNLAWFUL  —  UNLAWFULLY.     (See   also    Encyc.  OF  PL.  AND  PR., 

titles  Gaming,  vol.  9,  p.  774;  Homicide,  vol.  10,  p.  124;  Indictments, 
Informations,  and  Complaints,  vol.  10,  p.  495 ;  Legal  Conclusions,  vol. 
12,  p.  1033;  Malicious  Mischief,  vol.  13,  p.  409;  Ordinances,  vol.  15,  p. 
432;  Rape,  vol.  17,  p.  655;  and  see  in  this  work  Illegal,  Illegality, 
Illegally,  vol.  15,  p.  1016;  Lawful  —  Lawfully,  vol.  18,  p.  573.)  — 
"  Unlawful  "  is  defined  as  not  lawful ;  contrary  to  law  ;  illegal ;  not  permitted 
by  law.3  "Unlawfully"  means  not  lawfully;  otherwise  than  lawfully; 
without  lawful  cause.4 


1.  Unjustly.  —  A  declaration  in  a  real  action 
alleged  the  seizin,  of  the  demandant  and  that 
the  defendant  had  "  unjustly  entered  and 
holds  the  plaintiff  out."  The  court  said  :  "  The 
word  unjustly,  in  this  connection,  means 
'  without  right '  or  '  wrongfully.'  This  is  an 
allegation  of  a  disseizin  —  a  wrongful  depriva- 
tion of  the  demandant's  seizin."  Roberts  v. 
Niles,  95-  Me.  244. 

Unjustly  Sued  Out.  —  On  the  question  whether 
a  distress  warrant  which  was  sued  out  upon 
an  affidavit  including  $22.15  which  could  not 
have  properly  been  made  the  basis  of  distress 
proceedings  was  unjustly  sued  out,  the  court 
said:  "We  are  also  of  opinion  that  it  was 
'  unjustly  sued  out '  in  so  far  as  it  was  based 
upon  the  $22.15.  The  word  unjustly,  as  here 
used,  means  not  in  fact  authorized  by  the 
statute.  If  the  real  facts  authorize  the  writ 
it  would  not  be  '  unjustly  sued  out,'  though, 
for  want  of  compliance  with  the  statute  in  some 
substantial  particular  it  be  '  illegally  sued  out.' 
If  the  proceedings  had  been  based  entirely  upon 
the  $22.15.  it  would  be  clear  that  the  warrant 
was  '  illegally  and  unjustly  sued  out.'  We 
think  it  follows  that  it  was  so  to  the  extent  that 
it  was  based  thereon,  and  we  answer  the  ques- 
tion above  stated  in  the  affirmative."  McKee 
v.  Sims,  92  Tex.  51. 

2.  Unknown.  (See  also  Known,  vol.  18, 
p.  69.) — Where,  after  the  death  of  an  intes- 
tate, one  of  the  next  of  kin  died  and  no  admin- 
istrator of  such  next  of  kin  had  been  appointed, 
it  was  held  that  the  administrator  of  the  intes- 
tate should  hold  the  share  of  the  deceased  next 
of  kin  until  some  one  entitled  to  receive  it 
should  appear.  The  court  said :  "  Nor  can  it 
be  paid  to  the  state  treasurer  under  the  pro- 
visions of  section  2747,  which  enacts  that  it 
shall  be  so  paid  when  the  person  entitled  to  it 
is  unknown.  The  latter  word  itself  presup- 
poses the  existence  of  such  a  person,  while,  as 
has  been  shown,  there  is  none.  If  a  legacy 
were  directed  to  be  paid  to  issue  of  a  person 
named,  and  such  issue  existed,  but  were 
unknown,  then  this  section  would  have  appli- 
cation." Matter  of  Lane,  2  Connoly  (N.  Y.) 
266. 

Unknown  Owner.  —  An  unknown  owner  of 
assessed  immovable  property  is  one  who  has  no 
agent  to  represent  him,  and  whose  place  of 
business,  residence,  and  post-office  address  are 
not  known  to  the  tax  collector.  Webre  v. 
Lutcher,  45  La.  Ann.  574. 

3.  Unlawful.- — State  v.  Dorsey,  118  Ind.  168; 
State  v.  Frazier,  54  Kan.  719. 


4.  Unlawfully.  —  Reg.  v.  Prince,  L.  R.  2  C. 
C.  173. 

Unlaivfully  means  in  violation  of  duty  en- 
joined by  law.  State  v.  Vollenweider,  94  Mo. 
App.  158. 

"  Unlawfully  always  means  without  legal 
justification."    Terrell  v.  State,  86  Tenn.  531. 

Violation  of  Law.  —  Unlaivful  means  in 
violation  of  or  contrary  to  law.  Tatum  v.  State, 
66  Ala.  467. 

In  Johnson  v.  State,  66  Ohio  St.  59,  it  was 
held  that  in  a  prosecution  for  manslaughter, 
where  the  state  relies  for  conviction  on  the 
ground  that  the  deceased  was  killed  uninten- 
tionally while  the  slayer  was  in  the  commission 
of  an  tmlaivful  act,  it  must  be  shown  that  the 
alleged  unlawful  act  was  prohibited  by  law. 
The  court  said :  "  When  our  legislature  first 
enacted  statutes  upon  the  subject  of  homicide, 
and  defining  its  different  degrees,  it  did,  as  to 
manslaughter,  what  the  state  suggests  —  adopted 
almost  literally  the  common-law  definition. 
Sutcliffe  v.  State,  18  Ohio  469,  51  Am.  Dec. 
459.  But  when  this  definition  was  borrowed 
and  adopted  by  our  legislature  it  was  adopted, 
not  in  part,  but  as  a  whole,  and  the  act  com- 
mitted when  the  unintentional  killing  occurs 
must  be  a  violation  of  some  prohibitory  law. 
the  very  word  unlawful  in  criminal  juris- 
prudence means  that  and  nothing  less." 

In  State  v.  Erskine,  66  Me.  358,  where  a 
complaint  alleged  that  intoxicating  liquors  were 
kept  in  a  designated  place  and  intended  for 
sale  by  the  defendant  in  violation  of  law,  it 
was  held  that  this  was  a  sufficient  allegation 
that  the  liquors  were  unlawfully  kept  and 
deposited.  See  also  State  v.  Connelly,  63  Me. 
212. 

Not  Authorized  by  law.  —  In  MacDaniel  v. 
U.  S.,  (C.  C.  A.)  87  Fed.  Rep.  324,  it  was  said: 
"  Unlawful  does  not  necessarily  mean  con- 
trary to  law.  '  Un  '  is  a  preposition  used  in- 
discriminately, and  may  mean  simply  '  not,'  and 
unlawful  may  mean  simply  not  authorized  by 
law." 

Same  —  Corporations  —  Ultra  Vires.  (See  also 
Lawful  —  Lawfully,  vol.  18,  p.  575,  and  see 
the  title  Ultra  Vires,  ante,  p.  — .)  —  In  Peo- 
ple v.  Chicago  Gas  Trust  Co.,  130  111.  292,  it 
was  said :  "  The  word  unlawful  as  applied 
to  corporations  is  not  used  exclusively  in  the 
sense  of  malum  in  se,  or  malum  prohibitum. 
It  is  also  used  to  designate  powers  which  cor- 
porations are  not  authorized  to  exercise,  or 
contracts  which  they  are  not  authorized  to 
make,  or  acts  which  they  are  not  authorized  to 
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do  ;  or,  in  other  words,  such  acts,  powers,  and 
contracts  as  are  ultra  vires." 

Without  Authority  of  Law.  —  "  The  adverb 
unlawfully,  used  in  the  indictment,  is  equiva- 
lent to,  synonymous  with,  and  fully  takes  the 
place  of  the  adverbial  phrase  '  without  author- 
ity of  law  '  employed  in  "  the  statute  under 
consideration.  State  v.  Taylor,  7  S.  Dak. 
S33- 

Unlawful  and  Wrongful.  —  Upon  the  question 
whether  an  entry  was  unlawful,  Cope,  C.  J., 
in  Buckman  v.  Whitney,  quoted  in  Janson  v. 
Brooks,  29  Cal.  220,  said:  "The  term  tin- 
lawful  embraces  in  its  definition  whatever  is 
in  violation  of  law ;  and  strictly  speaking,  a 
wrongful  entry  is  an  unlawful  one ;  but  the 
mere  fact  that  an  entry  is  wrongful  does  not 
make  it  unlawful  in  the  sense  of  the  statute." 

And  in  a  statute  prescribing  the  remedy  to 
obtain  possession  of  personal  property  unlaw- 
fully obtained,  the  term  "wrongfully"  has 
been  held  not  to  be  synonymous  with  unlaw- 
fully. Louisville,  etc.,  R.  Co.  v.  Payne,  103 
Ind.  183.  See  also  Howard  County  v.  Arm- 
strong, 91  Ind.  528 ;  Durham  v.  Montgomery 
County,  95  Ind.  182;  Henry  County  v.  Murphy, 
100  Ind.  570. 

Unlawful  Equivalent  to  Wrongful.  —  See 
Dickinson  v.  New  York,  92  N.  Y.  584  ;  Wells 
v.  Sibley,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp. 
',15:  Pickens  v.  Coal  River  Boom,  etc.,  Co.,  51 
W.  Va.  445- 

Unlawfully,  Wilfully,  and  Knowingly.  —  In  an 

indictment,  the  term  unlawfully)  has  been 
held  not  equivalent  to  "  wilfully."  State  v. 
Hussey,  60  Me.  410;  Rex  v.  Davis,  1  Leach 
1  C.  65,  493;  Rex  v.  Reader,  4  C.  &  P.  245, 
19  E.  C.  L.  367. 

So  in  Com.  v.  Taylor,  96  Ky.  394,  it  was 
held  that  the  word  unlawfully  did  not  in  any 
sense  have  the  meaning  of  wilfully  or 
knowingly. 

And  it  has  been  held  that  the  phrase  "  un- 
lawfully and  maliciously  "  is  not  equivalent 
wilfully  and  maliciously."     Rex  v.  Davis, 
1  Leach  C.  C.  65,  493  ;  State  v.  Hussey,  60  Me. 
410. 

Where  an  offense  must  be  unlawfttlly  com- 
mitted, to  charge  that  it  was  "  wilfully  "  com- 
mitted, omitting  the  term  unlawfully ,  is  fatal. 
Reg.  v.  Fife,  17  Ont.  710. 

Unlawful  Does  Not  Mean  Unknowingly.  —  Reg. 
v.  Prince,  L.  R.  2  C.  C.  173. 

Unlawful  and  Criminal  Distinguished.  —  "  The 
reader  should  bear  in  mind  that  unlawful 
signifies  contrary  to  law  ;  and  many  things  are 
contrary  to  law  while  not  subjecting  the  doer 
io  a  criminal  prosecution."  State  v.  Dorsey, 
118  Ind.  169,  quoting  2  Bishop's  Crim.  Law,  § 
178.  See  also  U.  S.  v.  Weber,  114  Fed.  Rep. 
953;  State  v.  Frazier,  54  Kan.  719. 

In  Com.  v.  Hunt,  4  Met.  (Mass.)  123,  it 
was  said :  "  We  use  the  terms  '  criminal  or 
'  turf ul'  because  it  is  manifest  that  many 
nets  are  unlawful  which  are  not  punishable 
by  indictment  or  other  public  prosecution  ;  and 
yet  there  is  no  doubt,  we  think,  that  a  com- 
bination by  numbers  to  do  them  would  be  an 
Unlawful  conspiracy,  and  punishable  by  in- 
dictment." 

Same  —  Public  Mischief.  —  As  to  unlawfully 
in  the  sense  of  being  a  public  mischief,  though 


not  criminal,  see  Reg.  v.  Connolly,  1  Can.  Crim. 
Cas.  (Ont.)  501. 
Unlawfully,  Wantonly,  and  Maliciously.  —  In 

State  v.  Massey,  97  N.  Car.  465,  the  words 
"  unlawfully  and  maliciously,"  in  an  indict- 
ment, were  held  not  equivalent  to  the  statutory 
words  "  wantonly  and  wilfully."  The  court, 
by  Merrimon,  J.,  said :  "  The  term  unlawfully 
implies  that  an  act  is  done  or  not  done  as  the 
law  allows  or  requires  ;  but  the  term  '  wantonly  ' 
implies  turpitude  —  that  the  act  done  is  of 
wilful,  wicked  purpose.  The  term  '  wilfully  ' 
implies  that  the  act  is  done  knowingly  and  of 
stubborn  purpose,  but  not  of  malice." 

In  State  v.  Harwell,  129  N.  Car.  550,  it  was 
said :  "  The  word  unlawfully  does  not  im- 
port wanton  and  malicious  manner."  See  also 
State  v.  Morgan,  98  N.  Car.  641  ;  State  v. 
Tweedy,  115  N.  Car.  704. 

But  "  maliciously "  has  been  held  to  be  in- 
cluded in  unlawfully.  See  Whitman  v. 
State,  17  Neb.  224;  State  v.  Feamster,  12 
Wash.  461. 

Unlawful  Beating.  —  In  Hunt  v.  People,  53 
Hi.  App.  in,  it  was  said:  "We  think  no 
distinction  is  to  be  drawn  between  the  meaning 
to  be  given  the  words  '  urilaivful  beating'  as 
used  in  the  statute,  and  that  given  the  word 
'  battery  '  at  the  common  law.  The  latter  word 
is  denned  by  Blackstone  to  mean  the  unlawful 
beating  of  another.  3  Black.  Com.  120."  See 
also-  the  title  Assault  and  Battery,  vol.  2, 
P-  952- 

Unlawful  Conspiracy.  —  See  Com.  v.  Hunt,  4 
Met.  (Mass.)  121  ;  Callan  v.  Wilson,  127  U.  S. 
555  ;  Beck  v.  Railway  Teamster's  Protective 
Union,  118  Mich.  497.  And  see  the  title 
Conspiracy,  vol.  6,  p.  830. 

Unlawful  Copying.  — ■  In  Tuck  v.  Priester,  19 
O.  B.  D.  637,  it  was  said:  "What  does  the 
word  unlawful  in  section  11  mean?  There 
is  but  one  meaning  which  can  be  given  to  it. 
The  existence  of  the  copyright  made  it  wrong 
to  copy  the  work  without  the  consent  of  the 
proprietor  —  it  is  the  copying  without  his  con- 
sent, and  nothing  else,  that  makes  the  copy 
unlawful.  Unlawful  is  equivalent  to  '  made 
without  the  consent  of  the  proprietor.'  " 

Unlawful  Entry.  —  In  Shelby  v.  Houston,  38 
Cal.  410,  as  to  what  constitutes  unlawful 
entry  within  the  meaning  of  a  statute  providing 
a  remedy  for  forcible  entry  and  detainer,  the 
court  said :  "  The  question  as  to  what  con- 
stitutes an  unlawful  entry  within  the  mean- 
ing of' this  statute  has  been  repeatedly  before 
this  court,  and  it  has  been  uniformly  declared 
to  lie  a  peaceable  entry  made  in  bad  faith  — 
that  is  to  say,  without  any  bona  fide  claim  or 
color  of  a  legal  right  to  enter,  and  not  a  peace- 
able entry  made  in  good  faith,  although  wrong- 
fully, that  is  to  say,  in  the  belief  that  there 
is  a  legal  right  to  enter."  See  also  Dickinson 
v.  Maguire,  9  Cal.  48 ;  Buckman  v.  Whitney, 
cited  in  Janson  v.  Brooks,  29  Cal.  220  ;  Thomp- 
son v.  Smith,  28  Cal.  532.  And  see  the  title 
Forcible  Entry  and  Detainer,  vol.  13,  p.  742. 

Unlawful  Games.  (See  also  the  title  Gaming, 
vol.  14,  p.  664.) — In  Bew  v.  Harston,  3  Q.  B. 
D.  454,  the  court  said :  "  The  Act  speaks  of 
gaming  and  unlawful  games.  Now  this 
game  does  not  come  within  the  expression 
'  unlawful  games,'  for  the  expression  refers 
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to  the  games  from  time  to  time  made  unlawful 
by  statute,  of  which  this  is  not  one." 

Unlawfully  Inflicting  Grievous  Bodily  Harm.  — 
In  construing  the  term  unlawfully,  as  used 
in  an  English  statute  directed  against  a  hus- 
band "  unlawfully  inflicting  grievous  bodily 
harm  upon  his  wife,"  the  question  arose 
whether  unlawfully  was  to  receive  the  wide 
general  meaning  which  the  term  has  when 
applied  to  acts  which,  if  done  by  coconspirators, 
are  indictable.  Stephen,  J.,  said :  "  Unlaw- 
fully is  used  exceptionally  in  a  wide  general 


sense  as  regards  conspiracy ;  but  its  ordinary 
import  is  an  act  which  is  forbidden  by  some 
defined  law,  and  does'  not  embrace  that  which 
is  merely  immoral."  It  was  held  that  an  act 
which  would  give  a  right  to  a  judicial  separa- 
tion would  fall  within  the  term  unlawfully. 
Reg.  v.  Clarence,  22  Q.  B.  D.  23. 

Holding  Office  Unlawfully.  —  One  not  having 
the  real  title  to  an  office,  but  only  the  color  of 
title  given  by  a  certificate  of  election,  holds 
the  office  unlawfully.  People  v.  Jones,  20 
Cal.  50. 
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By  Charles  Porterfield. 

L  Definitions,  341. 

1.  At  Common  Law,  341. 

2.  By  Statute,  342. 

II.  Nature  and  Grade  of  Offense,  342. 

III.  Number  of  Persons,  343. 

IV.  Circumstances  Constituting  Unlawfulness  of  Assembly,  343. 

V.  Participation  in  Unlawful  Assembly,  346. 

1.  Who  Are  Participants,  346. 

2.  Evidence  of  Participation,  346. 

3.  Participants  All  Principals,  346. 

VI.  Dispersing  Assembly,  346. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  vol. 
22,  p.  403. 

For  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCESSORY,  vol.  1,  p.  257;  ACCOMPLICES, 
vol  1  p  ^80;  AFFRAY,  vol.  1,  p.  915 ;  AIDER  AND  ABETTOR,  vol. 
2  p  29;  ASSAULT  AND  BATTERY,  vol.  2,  p.  953;  BREACH  OF 
THE  PEACE,  vol.  4,  P-  902;  CONSPIRACY,  vol.  6,  p.  830;  CONSTITU- 
TIONAL LAW,  vol.  6,  p.  882;  DISTURBING  MEETINGS,  vol.  9,  p. 
664-  LABOR  COMBINATIONS,  vol.  18,  p.  80;  RIOT,  vol.  24,  p.  971; 
ROUT,  vol.  24,  p.  1009;  STATUTORY  CRIMES,  vol.  26,  p.  765; 
TREASON,  vol.  28,  p.  457- 

I.  Definitions — 1.  At  Common  Law.  —  An  unlawful  assembly  is  defined 
at  common  law  as  an  assembly  of  three  or  more  persons  with  intent  either  to 
commit  a  crime  by  open  force,  or  to  carry  out  any  common  purpose,  lawful 
or  unlawful,  in  such  a  manner  as  to  cause  a  reasonable  apprehension  of  a 
breach  of  the  peace.1    Other  definitions  are  to  be  found  in  the  books,3  but 

1.  Common-law  Definition   of   Unlawful    As-  disorders   to    the    disturbance   of   the  public 

sembly.  —  Steph.  Dig.  Cr.  L.,  art.  75-  peace.    Yet  an  assembly  of  a  man's  friends  in 

"  Any  meeting  whatsoever  of  great  numbers  his  own  house,  for  the  defense  of  the  possession 
of  people  with  such  circumstances  of  terror  as  thereof,  against  those  who  threaten  .to  make  an 
cannot  but  endanger  the  public  peace,  and  raise  unlawful  entry  thereinto,  or  for  the  defense  of 
fears  and  jealousies  among  the  king's  subjects,  his  person  against  those  who  threaten  to  beat 
seems  properly  to  be  called  an  unlawful  assem-  him  therein,  is  indulged  by  law  ;  for  a  man's 
b!y ;  as  where  great  numbers,  complaining  of  a  house  is  looked  upon  as  his  castle."  i  Hawk- 
common  grievance,  meet  together,  armed  in  a  ins's  Pleas  of  the  Crown,  c.  65,  §§9,  10. 
warlike  manner  in  order  to  consult  together  "  What  Hawkins  here  says  about  an  assem- 
concerning  the  most  proper  means  for  the  re-  blage  to  defend  a  man's  castle  is  clearly  cor- 
covery  of  their  interests  ;  for  no  one  can  fore-  rect.  The  other  branch  of  the  doctrine  doubt- 
see  what  may  be  the  event  of  such  an  assembly.  less  needs  qualification.  For  plainly  there  are 
Also  an  assembly  of  a  man's  friends  for  the  circumstances  in  which  a  man  may  accept  help 
defense  of  his  person,  against  those  who  in  the  defense  of  his  person  without  exposing 
threaten  to  beat  him,  if  he  go  to  such  a  market,  his  protectors  to  indictment  for  an  unlawful 
etc.,  is  unlawful,  for  he  who  is  in  fear  of  such  assembly."  2  Bish.  New  Crim.  Law,  c.  47,  § 
insults  must  provide  for  his  safety  by  demand-  1259. 

ing  the  surety  of  the  peace  against  the  persons  2.  Other  Definitions.  —  "  An  unlawful  assem- 

by  whom  he  is  threatened,  and  not  make  use  of  bly  is  when  three  or  more  do  assemble  them- 

such  violent  methods,  which  cannot  but  be  at-  selves  together  to  do  an  unlawful  act,  as  to 

tended  with  the  danger  of  raising  tumults  and  pull  down  enclosures,  to  destroy  a  warren  or 
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they  are  generally  much  too  narrow,  as  will  appear  on  a  consideration  of  the 
constituent  elements  ofthe  offense.1 

2.  By  Statute.  —  Unlawful  assembly  is  generally  defined  by  statute  in  the 
several  states,  and  these  definitions  seem,  in  the  main,  designed  to  adopt  the 
common  law  of  the  subject.3 

II.  Nature  and  Grade  of  Offense  —  Nature  of  offense  in  General.  —  The  mere 
assembling  of  persons  with  intent  to  do  an  unlawful  act,  or  to  do  a  lawful  act 
in  an  unlawful  manner,  or  under  such  circumstances,  regardless  of  intent,  as 
are  calculated  to  excite  alarm  in  the  neighborhood,  is  condemned  by  the  law 
as  an  offense  against  peace  and  good  order.3  But  such  conduct  is  denounced 
as  a  crime,  not  on  the  theory  of  any  actual,  present  breach  of  the  peace.  It 
is  a  preventive  rule  of  criminal  law,  founded  on  common  experience,  that 
when  a  crowd  assembles  with  an  unlawful  purpose  or  inflamed  by  passion,  the 
probability  is  great  that  serious  crimes  may  be  committed  before  the  power 
of  the  mob  can  be  overcome.4 

The  Offense  Lies  in  the  Mere  Act  of  Assembling  with  an  intent  or  under  circumstances 
likely  to  cause  a  breach  of  the  peace,  but  without  doing  any  act  in  furtherance 
of  the  purpose  of  the  meeting.5 

Distinguished  from  Riot.  —  The  distinction  between  an  unlawful  assembly  and 
a  riot  is  this:  If  the  parties  assemble  in  a  tumultuous  manner  and  actually 
execute  their  purpose  with  violence,  it  is  a  riot;  but  if  they  merely  meet  on 
a  purpose  which,  if  executed,  would  make  them  rioters,  and  having  done 
nothing,  they  separate  without  carrying  their  purpose  into  effect,  it  is  an 
unlawful  assembly.6 

Distinguished   from   Treasonable    Conspiracy  —  Private   Purpose.  —  The  distinction 


the  game  therein ;  and  part  without  doing  it, 
or  making  any  motion  towards  it."  4  Black. 
Com.  146. 

"  An  unlawful  assembly  is  a  mere  assembly 
of  persons  upon  a  purpose  which,  if  executed, 
would  make  them  rioters,  but  which  they  do 
not  execute,  nor  make  any  motion  to  execute." 
1  Russ.  on  Crimes  378;  People  v.  Most,  128  N. 
Y  108,  26  Am.  St.  Rep.  458. 

"  Any  meeting  assembled  under  such  circum- 
stances as,  according  to  the  opinion  of  rational 
and  firm  men,  are  likely  to  produce  danger  to 
the  tranquillity  and  peace  of  the  neighborhood, 
is  an  unlawful  assembly."  Reg.  v.  Vincent,  9 
C.  &  P.  91,  38  E.  C.  L.  48;  Reg.  v.  Neale,  9  C. 
&  P.  431,  38  E.  C.  L.  176. 

"  Any  tumultuous  disturbance  of  the  public 
peace  by  three  persons  or  more,  having  no 
avowed  or  ostensible,  legal  or  constitutional  ob- 
ject, assembled  under  such  circumstanc  1,  and 
deporting  themselves  in  such  a  manner,  as  to 
produce  danger  to  the  public  peace  and  tran- 
quillity, and  which  excites  terror,  alarm,  and 
consternation  in  the  neighborhood,  is  an  unlaw- 
ful assembly."  In  re  Riots  of  1844,  2  Pa.  L.  J. 
Rep.  278,  4  Pa.  L.  J.  31. 

1.  See  infra,  this  title,  IV.  Circumstances 
Constituting  Unlawfulness  of  Assembly. 

2.  Statutory  Definitions  —  Iowa.  —  State  v. 
Johnson,  89  Iowa  594. 

Maine.  —  State  v.  Yeaton,  53  Me.  125,  citing 
Rev.  Stat.,  c.  123,  §  2. 

Nebraska.  —  Meese  v.  State,  15  Neb.  558; 
Dutcher  v.  State,  16  Neb.  30. 

New  York.  —  People  v.  Most,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  Crim.  376,  128  N.  Y.  to8,  26 
Am.  St.  Rep.  458. 

Texas.  —  McGehee  v.  State,  23  Tex.  App. 
330;  Follis  v.  State,  37  Tex.  Crim.  535;  Brad- 


ford v.  State,  40  Tex.  Crim.  632;  Holman  v. 
State,  40  Tex.  Crim.  628 ;  McKinney  v.  State, 
(Tex.  Crim.  1902)  68  S.  W.  Rep.  176. 

Wisconsin.  —  Bonneville  v.  State,  53  Wis. 
680;  State  v.  Dean,  71  Wis.  678;  Aron  v., 
Wausau,  98  Wis.  592. 

And  see  generally  the  statutes  of  the  several 
states. 

The  English  Statute  defines  the  offense  as  fol- 
lows :  "  An  unlawful  assembly  is  an  assembly 
of  three  or  more  persons  who,  with  intent  to 
carry  out  any  common  purpose,  assemble  in  such 
a  manner,  or  so  conduct  themselves  when  as- 
sembled, as  to  cause  persons  in  the  neighbor- 
hood of  such  assembly  to  fear  on  reasonable 
grounds  that  the  persons  so  assembled  will  dis- 
turb the  peace  tumultuously,  or  will  by  such 
assembly  needlessly  and  without  any  reasonable 
occasion  provoke  other  persons  to  disturb  the 
peace  tumultuously."  Reg.  v.  Clarkson,  17  Cox 
C.  C.  483- 

3.  Offense  Against  Peace  and  Good  Order.  — 
People  v.  Most,  128  N.  Y.  108,  26  Am.  St.  Rep. 

458. 

4.  Rule  of  Prevention.  —  In  re  Riots  of  1844, 
2  Pa.  L.  J.  Rep.  275,  4  Pa.  L.  J.  29. 

5.  Separation  Without  Attempting  to  Accompli  h 
Purpose.  —  Rex  v.  Birt,  5  C.  &  P.  154,  24  E.  C. 
L.  252. 

"  The  common-law  offense  of  unlawful  as- 
sembly is  a  disturbance  of  the  peace  by  persons 
assembling  together  with  an  intention  to  do  a 
thing  which,  if  executed,  would  make  them 
rioters,  but  neither  executing  it  nor  making  a 
motion  towards  its  execution."  People  v.  Most, 
128  N.  Y.  108,  26  Am.  St.  Rep.  458. 

6.  Distinguished  from  Riot. —  Rex  n.  Birt,  5 
C.  &  P.  154,  24  E.  C.  L.  252.  See  also  Rex  v. 
Blisset,  1  Mod.  13;  Rex  v.  Cox,  4  C.  &  P.  538, 
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between  an  unlawful  assembly  and  a  treasonable  conspiracy  is  that  the  pur- 
pose of  an  unlawful  assembly  is  a  private  one  in  the  sense  that  it  involves  no 
attack  on  the  government,  while  the  purpose  of  a  treasonable  conspiracy  is 
to  overthrow  the  government.1 

Misdemeanor.  —  Unlawful  assembly  is  a  misdemeanor  both  at  common  law,2 
since  it  is  an  act  which  disturbs  or  tends  to  disturb  the  public  peace.3  and 
also  under  the  statutes  defining  the  offense  and  prescribing  the  punishment 
therefor.4 

III.  Number  of  Persons.  —  At  common  law  and  generally  under  the  stat- 
utes defining  the  offense,  at  least  three  persons  are  necessary  to  constitute  an 
unlawful  assembly.5  It  must,  therefore,  be  alleged  and  proved  that  at  least 
three  persons  were  engaged,  since  otherwise  the  offense  is  not  made  out.6 
In  some  states  this  matter  is  regulated  by  statute.7 

IV.  Circumstances  Constituting  Unlawfulness  of  Assembly.  —  in  General 
any  assembly  is  unlawful  if  either  the  persons  assembled  have  a  purpose  to 
do  an  unlawful  act,8  or  there  is  reasonable  ground  to  apprehend  that  it  will 


19  E.  C.  L.  516;  State  v.  Stalcup,  1  Ired.  L. 
(23  N.  Car.)  30,  35  Am.  Dec.  732.  And  see 
generally  the  title  Riot,,  vol.  24,  p.  971. 

1.  Distinguished  from  Treasonable  Conspiracy. 

—  People  v.  Judson,  11  Daly  (N.  Y.)  83.  And 
see  the  title  Treason,  vol.  28,  p.  457. 

As  to  the  right  of  the  people  to  assemble  and 
petition  for  a  redress  of  grievances,  see  the 
title  Constitutional  Law,  vol.  6,  p.  1004. 

2.  Misdemeanor  at  Common  Law.  — Rex  v.  Fur- 
sey,  6  C.  &  P.  81,  25  E.  C.  L.  293  ;  Steph.  Dig. 
Cr.  L.,  art  70;  People  v.  Most,  128  N.  Y.  108, 
26  Am.  St.  Rep.  458. 

3.  See  the  title  Breach  of  the  Peace,  vol.  4, 
P-  903- 

4.  Misdemeanor  by  Statute.  —  State  v.  John- 
son, 89  Iowa  594;  People  v.  Most,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  Crim.  376,  128  N.  Y.  108,  26 
Am.  St.  Rep.  458.  And  see  generally  the  stat- 
utes of  the  several  states. 

5.  Three  or  More  Persons  Essential  to  Offense. 

—  Reg.  v.  Soley,  2  Salk.  594 ;  State  v.  Bailey, 
3  Blackf.  (Ind.)  209;  People  v.  Most,  128  N. 
Y.  108,  26  Am.  St.  Rep.  458 ;  People  v.  Judson, 
11  Daly  (N.  Y.)  1.  See  also  supra,  this  title, 
I.  Definitions. 

6.  Proof  of  Requisite  Number.  —  In  State  v. 
Bailey,  3  Blackf.  (Ind.)  209,  eight  persons  were 
indicted  for  an  unlawful  assembly,  five  of  whom 
appeared  and  pleaded  not  guilty.  Two  of  the 
five  were  found  guilty  and  the  other  three  were 
acquitted.  The  conviction  was  sustained  be- 
cause there  was  not  an  acquittal  of  all  but  two 
of  the  number  indicted ;  but  had  all  the  others 
indicted  been  tried  and  acquitted,  the  convic- 
tion of  the  two  could  not  have  been  sentenced. 
The  court  said  :  "  The  principle  is  well  settled 
that  when  an  offense  can  only  be  committed  by 
a  certain  number  of  persons,  the  number  re- 
quired to  constitute  it  must  be  indicted,  to 
justify  a  conviction.  Thus,  an  unlawful  assem- 
bly, a  rout,  or  a  riot,  cannot  be  committed  by 
less  than  three  persons,  nor  a  conspiracy  by  less 
than  two.  If,  in  either  of  these  offenses,  a  less 
number  than  is  required  to  constitute  it  be  not 
indicted,  or  if,  on  trial,  less  than  that  number 
be  found  guilty,  and  the  others  charged  be  ac- 
quitted, the  conviction  could  not  be  sustained, 
as  the  specific  offense  would  not  appear  to  have 
been  committed.    But  in  the  offenses  referred 


to,  and  in  others  requiring  a  certain  number  to 
their  constitution,  if  a  less  number  be  charged 
with  others  unknown,  or  with  many  others,  a 
conviction  would  be  valid,  though  they  never 
come  in  to  be  tried,  or  die  before  the  time  of 
trial." 

7.  Statutory  Provisions. —  Thus,  the  Iowa  stat- 
ute provides  that  "  Any  person  guilty  of  unlaw- 
fully assembling,  or  of  a  riot,  may  alone  be 
tried  and  convicted  thereof,  but  it  must  be  al- 
leged in  the  information  and  proved  on  the 
trial  that  three  or  more  persons  were  engaged 
therein."  Code  Iowa  1897,  3  5032.  Compare 
the  statutes  in  other  jurisdictions. 

8.  What  Constitutes  Unlawful  Assemby  in  Gin- 
eral.  —  See  supra,  this  title,  I.  Definitions. 

Existence  of  Lawful  Purpose.  —  "  In  order  that 
the  assembling  may  be  considered  to  have  been 
for  an  unlawful  purpose,  there  must  have  been 
in  the  minds  of  the  persons  making  up  such  an 
assemblage  a  fixed  purpose  to  do  an  unlawful 
act.  Such  purpose  may  be  formed  either  before 
or  at  the  time  of  assembling,  or  it  may  be 
formed  with  the  agreement  of  mutual  assist- 
ance after  they  have  assembled.  *  *  *  No 
formal  or  express  agreement  need  be  proved  to 
establish  such  unlawful  purpose,  but  it  may  be 
inferred  from  all  the  facts  and  circumstances 
proved  in  the  case,  and  its  existence  and  the 
time  of  its  formation  are  questions  of  fact  for 
the  jury."  Mitchell  v.  Champaign  Co.,  9  Ohio 
Dec.  821. 

Absence  of  Legal  Object.  —  Any  tumultuous 
assemblage  of  three  or  more  persons  brought 
together  for  no  legal  or  constitutional  object, 
deporting  themselves  in  such  manner  as  to  en- 
danger the  public  peace  and  excite  terror  and 
alarm  in  rational  and  firm-minded  persons,  is 
unlawful.  People  v.  Judson,  11  Daly  (N.  Y.) 
83. 

Prize  Fights.  —  An  assembly  of  people  to  wit- 
ness a  prize  fight  is  an  unlawful  assembly. 
Rex  v.  Billingham,  2  C.  &  P.  234,  12  E.  C.  L. 
105. 

Charivari.  —  For  a  number  of  people  to  unite 
in  a  charivari,  or  mock  serenade,  which  dis- 
turbs the  peace  by  discordant  noises,  is  an  un- 
lawful assembly.  Gilmore  v.  Fuller,  198  111. 
130.  See.  in  this  connection,  Higgins  v.  Mina- 
phan,  78  Wis.  602,  23  Am.  St.  Rep.  428. 
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result  in  a  breach  of  the  peace.1  But  the  anticipated  disturbance  must  be 
the  natural  consequence  of  the  assembly;  that  is  to  say,  either  the  danger 
must  proceed  from  the  purpose  or  temper  of  the  persons  assembled,  or  it 
must  be  the  natural  and  necessary  consequence  of  the  assembly  that  others 
will  be  incited  to  create  a  disturbance.  Therefore,  where  persons  assemble 
for  a  lawful  purpose,  that  is,  to  do  a  lawful  thing  in  a  lawful  manner,  the 
knowledge  of  the  persons  assembling  that  they  will  be  opposed,  and  that  a 
breach  of  the  peace  will  probably  be  committed  by  the  persons  making  the 
opposition,  will  not  render  such  assembly  an  unlawful  one  2 

Intent  to  Carry  Out  Purpose  by  Force.  —  It  is  laid  down  as  a  fundamental  rule  that 
whenever  the  intent  or  purpose  of  the  meeting  is  such  as,  if  carried  into  effect, 
would  make  the  participants  rioters,  then  it  is  an  unlawful  assembly.3  Thus, 
it  is  an  unlawful  assembly  when  persons  meet  for  the  purpose  of  obstructing 
officers  of  the  law  in  the  discharge  of  their  duty.4 

Legality  of  Object.  —  It  is  wholly  immaterial  whether  the  object  or  design  of 
the  persons  composing  the  assembly  be  legal  or  illegal,  so  long  as  a  dis- 
turbance of  the  peace  of  the  community  is  reasonably  to  be  apprehended  from 
the  mode  by  which  the  end  in  view  is  intended  to  be  achieved,  because  the 
law  does  not  suffer  persons  to  redress  their  wrongs  by  a  disturbance  of  the 
public  peace.5 

Circumstances  Calculated  to  Excite  Alarm.  —  It  is  not  always  necessary  that  a 
specific  intent  of  any  sort  should  exist  in  the  minds  of  the  persons  assembled 
in  order  to  constitute  the  offense,  because  it  is  well  settled  that  an  assembly 
of  persons  attended  by  circumstances  reasonably  calculated  to  excite  alarm  is 
an  unlawful  assembly,  regardless  of  the  matter  of  intent.6 

lawful  Assembly  Becoming  Unlawful.  —  It  is  not  necessary,  in  order  to  constitute 


Assembling  to  Intimidate  Others  —  Strikes.  — 

Standard  Tube,  etc.,  Co.  v.  International  Union, 
etc.,  9  Ohio  Dec.  694.  See  generally  the  title 
Labor  Combinations,  vol.  18,  p.  80. 

Unlawful  Assembly  of  Slaves.  —  During  the  pe- 
riod that  slavery  existed  in  the  United  States, 
the  assembling  of  slaves  at  certain  times  and 
under  certain  conditions  was  declared  to  be  un- 
lawful by  statute.  See  the  title  Slaves  and 
Slavery,  vol.  25,  p.  1101.  See  also  the  follow- 
ing cases  :  Nichols  v.  Burch,  5  Cranch  (C.  C.) 
553  ;  State  v.  Soot,  19  Mo.  379;  State  v.  Brown, 
8  Humph.  (Tenn.)  89;  Com.  v.  Connor,  5  Leigh 
(a.)  718. 

1.  Probability  of  Breach  of  Peace. —  See 
infra,  this  section,  paragraph  Circumstances 
Calculated  to  Excite  Alarm. 

2.  Probability  of  Opposition  to  Assembly.  — 

Beatty  v.  Gillbanks,  9  Q.  B.  D.  308,  15  Cox  C.  C. 
138.  In  this  case  it  was  held  that  persons  com- 
posing a  band  of  the  "  Salvation  Army  "  could 
not  be  convicted  of  unlawful  assembly  merely 
because  they  knew  that  their  assembly  would  be 
opposed,  and  had  good  reason  to  suppose  that  a 
breach  of  the  peace  would  be  committed  by 
those  who  composed  it.  Compare  Reg.  v. 
Clarkson,  17  Cox  C.  C.  483,  also  a  "  Salvation 
Army  "  case,  wherein  the  court  seemed  to  enter- 
tain a  doubt  whether  or  not  it  would  be  unlaw- 
ful for  persons  to  assemble  in  pursuit  of  a  com- 
mon object  lawful  in  itself,  but  which  might 
lead  to  a  breach  of  the  peace. 

An  assembly  convened  by  the  mayor  of  the 
city  solely  to  prevent  the  forcible  expulsion  of  a 
city  offcer  from  his  office  without  process  of 
law  is  not  unlawful  by  reason  of  the  purpose 
or  object  of  the  meeting,  though  the  police 
force  of  the  city  was  the  power  employed  in 


the  attempt  to  expel  such  person  from  his  office. 
Slater  v.  Wood,  9  Bosw.  (N.  Y.)  15. 

3.  Nature  of  Intent  —  Riot  if  Carried  Out.  — 
Rex  v.  Birt,  5  C.  &  P.  154,  24  E.  C.  L.  252; 
Rex  v.  Woolcock,  5  C.  &  P.  516,  24  E.  C.  L. 
434;  People  v.  Most,  128  N.  Y.  108,  26  Am.  St. 
Rep.  458.  As  to  what  constitutes  a  riot,  see 
the  title  Riot,  vol.  24,  p.  971. 

4.  Intent  to  Obstruct  Officers  of  Law.  —  Reg.  v. 
McNaughten,  14  Cox  C.  C.  576. 

5.  Legality  of  Object  Not  Material.  —  Reg.  v. 
Graham,  16  Cox  C.  C.  420. 

"  The  justice  of  the  country  is  not  to  be 
taken  into  the  hands  of  unauthorized  multi- 
tudes, who  act  under  no  responsibilities,  and 
rarely  are  under  any  influence  other  than 
those  of  their  own  unbridled  passions.  The 
lessons  of  history  teach  us  that  when  inflamed 
masses  attempt  the  vindication  of  the  public 
law,  they  never  fail  to  run  into  excesses  more 
deleterious  to  the  public  safety  than  the  evils 
they  profess  to  remedy."  In  re  Riots  of  1844, 
2  Pa.  L.  J.  Rep.  278,  4  Pa.  L.  J.  31. 

6.  Circumstances  Calculated  to  Excite  Alarm.  — 
Reg.  v.  Neale,  9  C.  &  P.  431,  38  E.  C.  L.  176; 
Rex  v.  Blisset,  1  Mod.  13;  Rex  v.  Cox,  4  C.  & 
P.  538,  19  E.  C.  L.  516;  Rex  v.  Birt,  5  C.  &  P. 
154,  24  E.  C.  L.  252. 

"  There  seem  to  be  two  modes  in  which  an 
assembly  of  persons  may  become  unlawful,  so 
as  to  be  a  subject  of  indictment;  one,  by  the 
purpose  for  which  it  meets,  and  the  other, 
without  regard  to  its  purpose,  by  the  numbers 
and  demeanor  of  those  present  at  it."  Slater 
v.  Wood,  9  Bosw.  (N.  Y.)  15. 

Any  meeting  assembled  under  such  circum- 
stances as,  according  to  the  opinion  of  rational 
and  firm  men,  are  likely  to  produce  danger  to 
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an  unlawful  assembly,  that  there  should  have  been  at  the  outset  either  an 
intent  to  break  the  peace  or  circumstances  calculated  to  cause  a  breach  of  the 
peace  or  to  excite  alarm,  but  an  assembly  originally  lawful  may  in  its  progress 
become  an  unlawful  assembly.1 

Purpose  to  Resist  Violence.  —  It  is  a  well-settled  principle  of  law  that  one  may 
oppose  force  by  force  in  the  defense  of  his  person,  his  family,  or  his  property.3 
Accordingly,  it  is  laid  down  that  an  assembly  of  a  man's  friends  in  his  own 
house  to  defend  the  possession  thereof  against  those  who  threaten  to  make 
an  unlawful  entry,  or  such  assembly  for  the  defense  of  his  person  against 
those  who  threaten  to  beat  him  in  his  house,  is  indulged  by  the  law,  because 
a  man's  house  is  looked  on  as  his  castle;3  but  this  rule  as  to  the  defense  of 
habitation  has  been  held  not  to  extend  to  the  defense  of  one's  close,4  or  to 
the  defense  of  one's  person  against  those  who  threaten  to  beat  him  at  any 
place  other  than  his  dwelling  house,  because  he  who  is  in  fear  of  such  violence 
must  provide  for  his  safety  by  demanding  the  surety  of  the  peace,  and  not 
make  use  of  such  violent  methods  as  can  but  result  in  tumults  and  disorders 
to  the  disturbance  of  the  public  peace.5 

Threats  Against  Persons  in  Another  State.  —  An  assembly  is  none  the  less  unlawful 
under  the  New  York  statute  because  its  object  is  against  the  peace  of  another 
state.  One  state  may  properly  pass  laws  to  punish  plotters  against  the  public 
peace  of  another  state.6 


the  tranquillity  and  peace  of  the  neighborhood, 
is  an  unlawful  assembly ;  and  in  determining 
whether  such  circumstances  existed  the  jury 
should  take  into  their  consideration  the  hour 
at  which  the  parties  met,  the  language  used  by 
the  persons  assembled,  and  by  those  who  ad- 
dressed them,  and  whether  firm  and  rational 
men,  having  their  families  and  property  there, 
had  reasonable  ground  to  fear  a  breach  of  the 
peace.  The  alarm  must  not  be  merely  such  as 
would  frighten  any  foolish  or  timid  person,  but 
must  be  such  as  would  alarm  persons  of  rea- 
sonable firmness  and  courage.  Reg.  v.  Vincent, 
9  C.  &  P.  91,  38  E.  C.  L.  48. 

Number  anJ  General  Appearance.  —  An  assem- 
bly of  a  great  number  of  persons,  which,  from 
its  general  appearance  and  accompanying  cir- 
cumstances, is  calculated  to  excite  terror, 
alarm,  and  consternation,  is  generally  criminal 
and  unlawful.  Rex  v.  Hunt,  1  Russ.  on  Crimes 
388. 

Assembly  of  Armed  Force.  —  The  assembling 
together  of  an  illegal  force,  armed,  and  with 
circumstances  to  create  terror,  or  to  provoke 
to  a  breach  of  the  peace,  of  itself  constitutes 
the  meeting  unlawful.  Slater  v.  Wood,  9  Bosw. 
(N.  Y.)  15. 

Question  for  Jury.  —  Where  it  is  claimed  an 
assembly  was  unlawful  by  reason  of  the  circum- 
stances under  which  it  apeared  and  the  manner 
in  which  the  persons  composing  it  were  con- 
ducting themselves,  the  question  whether  these 
circumstances  and  this  conduct  were  such  as 
would  frighten  and  alarm  —  not  any  foolish  and 
timid  person  —  but  persons  of  reasonable  firm- 
ness and  courage,  was  one  for  the  jury  to  de- 
cide. Reg.  v.  Vincent,  9  C.  &  P.  91,  38  E.  C. 
L.  48;  Reg.  v.  Neale,  9  C.  &  P.  431,  38  E.  C. 
L.  176. 

"  It  is  a  hazardous  exercise  of  judicial  author- 
ity in  any  case  to  pronounce  a  meeting  as 
menacing  or  dangerous  to  public  tranquillity, 
and  therefore  unlawful;  but  particularly  in  a 
country  where  large  public  meetings  are  con- 


stantly held  for  every  conceivable  object,  and 
not  always  in  the  quietest  manner,  and  where 
the  practical  experience  of  a  jury  taken  from 
the  community  at  large  could  best  determine 
what  was  likely  to  produce  terror  or  danger." 
Slater  v.  Wood,  9  Bosw.  (N.  Y.)  15. 

1.  Lawful  Assembly  May  Become  Unlawful.  — 
Reg.  v.  Clarkson,  17  Cox  C.  C.  490;  State  v. 
Johnson,  89  Iowa  594;  Mitchell  v.  Champaign 
Co.,  9  Ohio  Dec.  821. 

If  three  or  more  persons  are  assembled  law- 
fully without  any  evil  intention  and  an  affray 
happens,  this  does  not  constitute  the  meeting 
an  unlawful  assembly ;  but  if  they  fall  on  a 
stranger  and  beat  him,  then  the  moment  the 
quarrel  begins  they  begin  to  be  an  unlawful 
assembly.     Reg.  v.  Ellis,  2  Salk.  595. 

The  Texas  statute  provides  that  "  when  the 
persons  engaged  in  any  unlawful  assembly  met 
at  first  for  a  lawful  purpose  and  afterwards 
agreed  on  an  unlawful  purpose  they  are  equally 
guilty  of  the  offense."  McGehee  v.  State,  23 
Tex.  App.  330. 

Posse  Comitatus  May  Become  Unlawful  Assembly. 
—  Com.  v.  Martin,  7  Pa.  Dist.  219,  9  Kulp 
(Pa.)  69. 

2.  See  the  title  Self-Defense,  vol.  25,  p. 
256. 

3.  Assembly  for  Defense   of   Habitation.  — 

1  Hawkins  P.  C,  ch.  65,  §  10. 

4.  Defense  of  Close.  —  Rex  v.  Bangor,  cited  in 

1  Russ.  on  Crimes,  388. 

5.  Defense  0' Person. —  1  Hawk.  P.  C,  ch.  65, 
§  10. 

The  foregoing  proposition,  stated  by  Haw- 
kins, has  been  said  to  need  qualification  be- 
cause "  plainly  there  are  circumstances  in 
which  the  man  may  accept  help  in  the  defense 
of  his  person  without  exposing  his  protectors 
to  an  indictment  for  an  unlawful  assembly." 

2  Risliop  New  Crim.  L.,  §  1259. 

6.  Threats  Against  Persons  in  Another  State.  — 
People  v.  Most,  128  N.  Y.  108,  26  Am.  St. 
Rep.  458. 
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V.  Participation  in  Unlawful  Assembly  —  1.  Who  Are  Participants. — 

All  persons  who  are  present  at  an  unlawful  assembly  and  unite  in  the  common 
purpose  are  participants  therein.1 

2.  Evidence  of  Participation.  —  Participation  by  persons  present  at  an  unlaw- 
ful assembly  may  generally  be  proved  by  any  conduct  on  their  part  indicating 
that  they  adopted  the  language  of  the  others  or  were  under  the  influence  of 
similar  sentiments.2 

Refusal  to  Disperse.  —  The  refusal  to  obey  a  lawful  order  to  disperse  is  regarded 
as  showing  participation,  because  the  mere  presence  of  persons  in  an  unlawful 
assembly  encourages  and  strengthens  those  who  are  actively  bent  on  mischief.3 

3.  Participants  All  Principals.  —  The  general  rule  that  all  participants  in 
misdemeanors  are  principals 4  is  applicable  to  persons  participating  in  an 
unlawful  assembly.5 

VI.  Dispersing  Assembly.  —  As  a  means  of  averting  the  dangers  threatened 
by  an  unlawful  assembly,  and  of  restoring  order  without  delay,  magistrates 
are  invested  with  authority  to  command  those  who  have  assembled  to  dis- 
perse, and  power  is  given  to  enforce  such  commands  by  the  use  of  whatever 
force  the  occasion  may  require.6  It  is  not  only  within  the  power  of  the 
magistrates  to  disperse  an  unlawful  assembly,  but  it  is  an  imperative  duty; 
and  if  they  fail  or  refuse  to  act-  in  a  proper  case,  they  are  guilty  of  criminal 
negligence  and  may  be  prosecuted  for  a  breach  of  duty.7 

Assistance  of  Bystanders.  —  When  the  use  of  force  is  necessary  to  disperse  an 
unlawful  assembly,  the  officer  having  the  matter  in  charge  may  call  all  citizens 
present  to  his  aid,  and  they  are  bound  to  respond  promptly  to  the  requisition.8 

Powers  of  Citizens.  —  Any  citizen  may,  when  commanded  by  the  proper 


1.  Who  Are  Participants  in  General.  —  People 
v.  Most,  128  N.  Y.  108,  26  Am.  St.  Rep.  458. 

2.  Evidence  of  Participation.  —  People  v. 
Most,  128  N.  Y.  108,  26  Am.  St.  Rep.  458. 

3.  Refusal  to  Disperse.  — "  It  is  a  notorious 
fact  that  in  all  the  great  riots  that  have,  in 
this  country  and  elsewhere,  disturbed  the  com- 
munities in  which  they  have  occurred,  and 
prostrated  the  laws,  the  actual  mischief  is  done 
by  comparatively  few,  the  strength  of  the  meet- 
ing being  composed  of  individuals  who  seem 
to  be  passing  spectators.  I  say  seem  —  for 
although  in  many  instances  they  are  so,  yet 
frequently  these  same  passive  spectators  really 
are  in  cordial  union  of  feeling  with  the  more 
reckless  spirits,  who  do  the  work  of  destruc- 
tion, but,  from  cunning  and  caution,  abstain 
from  apparent  participation  in  their  atrocities, 
this  class  of  reasoning  rioters  are  quite  con- 
scious that  their  presence  and  quiet  sympathy 
embolden  the  active  partisans,  by  imparting 
that  confidence  always  derived  from  numbers, 
while  it  alarms,  hinders,  and  embarrasses  the 
officers  of  justice  in  their  efforts  to  restore 
public  order.  No  really  well  disposed  citizen 
should  remain  at  such  a  scene  unless  engaged 
in  aid  of  the  public  authorities."  In  re 
Riots  of  1 814,  2  Pa.  L.  J.  Rep.  279,  4  Pa.  L. 
J.  32- 

4.  See  the  title  Accessories,  vol.  1,  p. 
261. 

5.  All  Are  Principals  in  Unlawful  Assembly.  — 

Rex  v.  Fursey,  6  C.  &  P.  Si,  25  E.  C.  L.  293; 
Reg.  v.  McNaughten,  14  Cox  C.  C.  576 ;  Rex 
v.  Billingham,  2  C.  &  P.  234,  12  E.  C.  L.  105; 
Gilinore  v.  Fuller,  198  111.  130. 

6.  Authority  to  Disperse  Assembly.  —  Rex  v. 
Fursey,  6  C.  &  P.  81,  25  E.  C.  L.  293. 

As  to  the  Power  of  Sheriffs  in  keeping  the 


peace,  see  the  title  Sheriffs  and  Constables, 
vol.  25,  p.  672. 

"  An  unlawful  assembly  may  be  dispersed  by 
a  magistrate  whenever  he  finds  a  state  of 
things  existing  calling  for  interference  in 
order  to  the  preservation  of  the  public  peace. 
He  is  not  required  to  postpone  his  action  un- 
til the  unlawful  assembly  ripens  into  an  actual 
riot.  For  it  is  better  to  anticipate  more  dan- 
gerous results,  by  energetic  intervention  at 
the  inception  of  a  threatened  breach  of  the 
peace,  than  by  delay  to  permit  the  tumult  to 
acquire  such  strength  as  to  demand  for  its 
suppression  those  urgent  measures  which 
should  be  reserved  for  great  extremities." 
In  re  Riots  of  1844,  2  Pa.  L.  J.  Rep.  282,  4  Pa. 
L.  J.  35.  See  also  O'Kelly  v.  Harvey,  15  Cox 
C.  C.  435,  14  L.  R.  Ir.  105. 

Use  of  Force.  ■ —  The  mode  of  dispersing  an 
unlawful  assembly  may  be  very  different  ac- 
cording to  the  circumstances  attending  it  in 
each  particular  case  ;  and  anl  unlawful  assembly 
may  be  so  far  verging  towards  a  riot  that  it 
may  be  the  bounden  duty  of  the  magistrate  to 
take  immediate  steps  to  disperse  the  assem- 
bly ;  and  there  may  be  cases  where  the  magis- 
trates will  be  bound  to  use  force  to  disperse 
an  unlawful  assembly.  Reg.  v.  Neale,  9  C.  & 
P.  431,  38  E.  C.  L.  176. 

Unlawful  Character  Must  Appear.  —  O'Kelly 
v.  Harvey,  15  Cox  C.  C.  435,  14  L.  R.  Ir.  105. 

7.  Officer  Subject  to  Prosecution  for  Failure  to 
Act. —  Reg.  v.  Neale,  9  C.  &  P.  431,  38  E.  C. 
L.  176;  In  re  Riots  of  1844,  2  Pa.  L.  J.  Rep. 
282,  4  Pa.  L.  J.  35. 

8.  Requiring-  Assistance  of  Bystanders.  —  In  re 
Riots  of  1844,  2  Pa.  L.  J.  Rep.  283,  4  Pa.  L.  J. 
36.  And  see  generally  the  title  Sheriffs  and 
Constables,  vol.  25,  pp.  672,  673. 
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officer,  make  arrests  without  z.  warrant,  or  otherwise  assist  in  dispersing  an 
unlawful  assembly,  but  it  seems  that  citizens  may  not  ot  their  own  authority 
undertake  to  disperse  an  unlawful  assembly  which  has  not  proceeded  to  acts 
of  violence.1 

UNLAWFUL  DETAINER.  —  See  the  title  Forcible  Entry  and  Detainer, 
vol.  13,  p.  742. 

UNLESS.  —  See  note  2. 
UNLIMITED  TICKET.  —  See  note  3. 

UNLIQUIDATED.  —  See  Liquidate  —  Liquidation  —  Liquidator, 
Etc.,  vol.  19,  p.  391 ;  Liquidated  Account,  vol.  19,  p.  392.  And  see  the 
title  Liquidated  Damages,  vol.  19,  p.  394. 

UNLIQUIDATED  CLAIM.  (See  also  Liquidate  —  Liquidation  —  Liqui- 
dator, Etc.,  vol.  19,  p.  391.)  — An  unliquidated  claim  is  one  which  one  of 
the  parties  to  the  contract  cannot  alone  render  certain.4 

UNLOADING.  —  See  note  5. 

UNMARRIED.  —  The  term  "  unmarried "  frequently  occurs  in  deeds  of 
trust  and  wills,  and  has  been  the  subject  of  judicial  construction.  Its  primary 
meaning  is,  never  having  been  married,6  but  the  term  is  of  flexible  meaning, 


1.  Powers  of  Citizens.  —  In  re  Riots  of  1844, 
2  Pa.  L.  J.  Rep.  283,  4  Pa.  L.  J.  36.  Compare 
Rex  v.  Fursey,  6  C.  &  P.  81,  25  E.  C.  L.  293. 
See  generally  the  titles  Arrest,  vol.  2,  p.  889  ; 
False  Imprisonment,  vol.  12,  p.  770. 

2.  Unless  —  Except.  —  In  Manning  v.  Keenan, 
73  N.  Y.  56,  it  was  said :  "  The  word  unless 
has  the  force  of  '  except ;  '  its  primary  meaning 
is  '  unloosened  from,'  so  what  follows  in  the 
sentence  after  the  word  unless  is  excepted  or 
unloosened  from  what  went  before  it.  *  *  * 
Such  a  form  of  expression  in  a  statute  some- 
times amounts  to  an  affirmative  enactment,  and 
in  fact  in  proprio  vigore  confers  all  that  is 
excepted  from  a  negative  or  restrictive  pro- 
vision. *  *  *  Nor  are  instances  lacking  in 
enactments  where  it  is  manifest  that  by  the 
expression  of  matter  under  the  lead  of  the 
word  unless  it  was  meant  to  affirm  the  con- 
trary of  what  was  previously  negatively  stated." 
See  also  Alexander  v.  People,  7  Colo.  164. 

The  word  unless,  in  a  clause  in  a  marine 
policy,  such  as  "  free  from  average  unless 
general,"  has  the  same  meaning  as  "  except." 
Wilson  v.  Smith,  3  Burr.  1556;  Price  v.  Insur- 
ance Co.,  22  Q.  B.  D.  591. 

So.  in  a  deed,  unless  has  the  same  meaning 
as  "  except  "  in  creating  a  condition  precedent. 
Ex  p.  Rosenthal,  20  Ch.  D.  316,  51  L.  J.  Ch. 
736. 

And  in  the  following  cases  unless  has  been 
held  to  be  equivalent  to  "  except :"  Matter  of 
Smith,  131  Cal.  433;  Kirkendall's  Estate,  43 
Wis.  178. 

Same  —  Statutes.  —  Where  two  clauses  in  a 
statute  are  connected  by  the  conjunction 
Unless,  that  word  implies  that  the  second 
clause  is  merely  an  exception  to  the  first.  Mat- 
ter of  Smith,  131  Cal.  433. 

Unless  It  Appears.  —  A  statute  provided  that 
"  when  a  testator  omits  to  provide  for  any  of 
his  children  or  for  the  issue  of  a  deceased 
child,  they  shall  take  the  same  share  of  his 
estate,  both  real  and  personal,  that  they  would 
have  been  entitled  to  if  he  had  died  intestate, 
unless  they  shall  have  been  provided  for  by  the 
testator  in  his  lifetime,  or  unless  it  appears 


that  such  omission  was  intentional,  and  not 
occasioned  by  accident  or  mistake."  In  con- 
struing this  provision  in  Ramsdill  v.  Went- 
worth,  106  Mass.  320,  the  court  said:  "The 
language  of  the  statute,  '  unless  it  appears,' 
implies  that  the  burden  of  proof  is  upon  those 
who  would  make  the  intention  appear.  Unless 
the  intention  is  made  to  appear,  it  is  not  to  be 
presumed.  It  may  appear  from  any  language 
of  the  will  which  states  or  implies  it;  or  if 
there  is  no  such  language  in  the  will  it  may 
be  proved  by  any  appropriate  evidence.  Wilson 
v.  Fosket,  6  Met.  (Mass.)  400;  Converse  v. 
Wales,  4  Allen  (Mass.)  512.  But  unless  there 
is  evidence  of  its  existence  it  will  not  appear." 

Unless  He  Be  Arrested.  —  In  Spain  v.  Man- 
ning, 28  Nova  Scotia  437,  it  was  held  that  the 
omission  of  the  words  "  unless  he  be  ar- 
rested," in  connection  with  the  allegation  that 
the  defendant  was  about  to  leave  the  province, 
in  an  affidavit  seeking  the  arrest  and  imprison- 
ment of  the  defendant,  did  not  render  the 
affidavit  insufficient.  Compare  Bateman  v. 
Dunn,  7  Dowl.  105  ;  Hargreaves  v.  Hayes,  5 
El.  &  Bl.  275,  85  E.  C.  L.  275. 

3.  Unlimited  Tickets.- — See  Limit  —  Lim- 
ited, vol.  19,  p.  134.  See  also  Thelin  v.  Dorsey, 
59  Md.  547,  and  the  title  Tickets  and  Fares, 
vol.  28,  p.  177  et  seq. 

4.  Roberts  v.  Prior,  20  Ga.  562,  quoting 
Bouv.  L.  Diet. 

5.  Unloading1.  CSee  also  Load.  vol.  19,  p.  45^, 
note,  and  see  the  title  Carriers  of  Goods,  vol. 
5,  p.  toi  et  seq.) — The  unJoadhirr  of  a  shin 
is  a  necessary  part  of  a  delivery  of  a  cargo  in 
its  larger  sense.  The  Germanic,  107  Fed.  Rep 
3°o. 

6  Unmarried  —  Never  Married.  —  Clarke  v. 
Colls,  9  H.  L.  Cas.  601  :  Dalrymple  v.  Hall,  if 
Ch.  D.  715.  50  L.  J.  Ch.  302;  Blundell  v.  Dc 
Falbe,  57  L.  J.  Ch.  576.  58  L.  T.  N.  S.  621  ; 
Heywood  v.  Heywood,  2Q  Beav.  9,  30  L.  J.  Ch. 
155  ;  In  re  Sergeant,  26  Ch.  D.  575,  54  L.  J.  Ch. 
159;  Norris  v.  Barber,  W.  N.  (73)  180;  In  re 
Thistlethwaite's  Trust,  1  Jur.  N.  S.  881,  24 
L.  J.  Ch.  712;  Radford  v.  Willis,  L.  R.  7  Ch.  7; 
Maberly  v.  Strode,  3  Ves.  J/.  450 ;  Bell  v. 
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and  "  slight  circumstances,  no  doubt,  will  be  sufficient  to  give  the  word  its 
other  meaning"  of  "  not  having  a  husband  or  wife  at  the  time  in  question."  1 
UNNATURAL.  —  See  UNJUST,  ante. 

UNNATURAL  WILL.  (See  also  the  titles  TESTAMENTARY  CAPACITY,  vol. 
28,  p.  68;  Undue  Influence,  ante ;  Wills.)  —  See  note  2. 


Phyn,  7  Ves.  Jr.  455  ;  In  re  Chant,  (1900)  2  Ch. 
347;  Emmins  v.  Bradford,  13  Ch.  D.  497; 
Muller  v.  Balke,  167  111.  150;  Peters  v.  Balke, 
170  111.  304. 

When  a  legacy  is  given  to  a  daughter  who  at 
the  date  of  the  will  has  never  been  married, 
and  the  gift  is  conditional  upon  the  legatee 
being  unmarried  at  a  given  time,  the  word 
tinmarried  may  properly  be  construed  "  a 
spinster,"  and  not  "  a  widow."  Williams  on 
Executors  1102,  citing  In  re  Saunders,  3  Kay 
&  J.  156. 

Seduction. —  Within  a  statute  against  seduc- 
tion a  widow  has  been  held  not  to  be  unmar- 
ried. Kirk  v.  Long,  7  U.  C.  C.  P.  363 ;  Ander- 
son v.  Rannie,  12  U.  C.  C.  P.  536. 

Widower.  —  In  Dalrymple  v.  Hall,  16  Ch.  D. 
717,  it  was  held  that  in  the  absence  of  a  con- 
text showing  a  contrary  intention  the  word 
unmarried  must  be  construed  according  to 
its  ordinary  or  primary  meaning  as  never  hav- 
ing been  married,  and  therefore  not  to  include 
a  widower. 

Remaining  Unmarried,  —  A  gift  to  an  un- 
married person  does  not  mean  that  he  is  to 
remain  unmarried.  Jubber  v.  Jubber,  9  Sim. 
503  ;  Hall  v.  Robertson,  4  De  G.  M.  &  G.  781, 
23  L.  J.  Ch.  241  ;  Williams  on  Executors  1282. 

1.  Having  No  Husband  or  Wife  at  Time  in 
Question.  —  Clarke  v.  Colls,  9  H.  L.  Cas.  601 ; 
Pratt  v.  Mathew,  22  Beav.  328,  25  L.  J.  Ch. 
409,  686,  8  De  G.  M.  &  G  522;  Mitchell  v. 
Colls,  Johns  Ch.  (Eng.)  674,  29  L.  J.  Ch.  403; 
Day  v.  Barnard,  1  Drew.  &  Sm.  351,  30  L.  J.  Ch. 
220 ;  In  re  Sanders,  L.  R.  1  Eq.  675  ;  Emmins 
v.  Bradford,  13  Ch.  D.  497;  In  re  Chant, 
(1900)  2  Ch.  347;  Maberly  v.  Strode,  3  Ves. 
Jr.  450;  Muller  v.  Balke,  167  111.  150;  Peters  v. 
Balke,  170  111.  304. 

Intent  Governs.  —  Unmarried  is  a  word  of 
flexible  meaning,  to  be  construed  with  reference 
to  the  plain  intention  of  the  instrument 
wherein  it  is  used.  Clarke  v.  Colls,  9  H.  L. 
Cas.  601  ;  Peters  v.  Balke,  170  111.  304. 

Widow. —  Where  it  appears  from  the  context 
that  such  was  the  intention,  unmarried  has 
been  construed  to  include  a  widow.  Matter  of 
Oakley,  67  N.  Y.  App.  Div.  493. 

In  Conway's  Estate,  181  Pa.  St.  159,  where 
the  testator  gave  his  residuary  estate  to  his 
"  spinsters  or  unmarried  nieces,"  it  was  held 
that  his  widowed  nieces  as  well  as  those  who 
had  never  been  married  were  entitled  to  share. 

Revocation  of  Will.  —  A  statute  provided  that 
"  a  will  executed  by  an  unmarried  woman 
shall  be  deemed  revoked  by  her  subsequent 
marriage."  It  was  held  that  a  widow  was  an 
unmarried  woman  within  the  meaning  of  the 
statute.  Matter  of  Kaufman,  61  Hun  (N.  Y.) 
331,  affirming  131  N.  Y.  620,  the  court  saying: 
"  It  is  claimed  by  the  appellant  that  the  testa- 
trix, being  a  widow  at  the  time  she  executed 
this  will,  was  not  an  unmarried  woman,  upon 
the  theory  that  the  statute  meant  a  woman  who 
had  never  been  married.    Although  the  counsel, 


both  for  appellant  and  respondent,  have  de- 
voted much  time  to  the  discussion  of  this 
proposition,  we  do  not  see  that  there  is  any 
room  for  argument,  as  a  widow  is  certainly 
not  a  married  woman ;  and  if  she  is  not,  the 
statute  applies." 

Divorced  Woman.  — "  So  long  as  she  con- 
tinues unmarried  "  is  not  equivalent  to  "  dur- 
ing widowhood,"  and  a  divorced  woman,  if  re- 
maining unmarried,  continues  entitled.  Knox 
v.  Wells,  W.  N.  (83)  58. 

Bastardy.  —  A  statute  provided  that  "on  com- 
plaint made  to  any  justice  of  the  peace  in  this 
state  by  any  unmarried  woman  resident 
therein,  who  shall  hereafter  be  delivered  of  a 
bastard  child,  or  being  pregnant  with  a  child 
which  if  born  alive  may  be  a  bastard,  accusing 
on  oath  or  affirmation  any  person  of  being  the 
father  of  said  child,  the  justice  shall,"  etc.,  it 
was  held  that  unmarried  did  not  refer  to  the 
mother's  status  at  the  time  of  the  making  of 
the  complaint  in  bastardy,  but  only  to  such 
status  at  such  time  as  would  affect  the  legiti- 
macy of  the  child  or  the  liability  of  the  husband 
to  support  it.  The  court,  in  construing  this 
provision,  said :  "  That  the  marriage  of  the 
mother  after  the  status  of  her  illegitimate  child 
is  fixed  should  be  made  to  relieve  its  father  of 
all  responsibility  is  clearly  against  the  general 
intention  and  object  of  this  statute.  Her  hus- 
band, by  the  mere  fact  of  marriage,  would  not 
be  under  any  obligation  to  support  the  child." 
Parker  v.  Nothomb,  65  Neb.  308.  See  also 
Reg.  v.  Pilkington,  2  El.  &  Bl.  546,  75  E.  C.  L. 
546;  Reg.  v.  Collingwood.  12  Q.  B.  681,  64  E. 
C.  L.  681  ;  Rex  v.  Luffe,  8  East  193;  People  v. 
Volksdorf,  112  111.  292;  Wilkie  v.  West,  1 
Murph.  (s  N.  Car.)  319;  Sisco  v.  Harmon,  9 
Vt.  129.  Compare  State  v.  Bull,  11  Ohio  Dec. 
(Reprint)  783,  29  Cine.  L.  Bui.  190;  Johnson  v. 
State,  ss  Neb.  781.  And  see  the  title  Bastardy, 
3  Encyc.  of  Pl.  and  Pr.  268,  269. 

2.  Unnatural  Will,  —  In  Henry  v.  Hall,  106 
Ala.  84,  it  was  said :  "A  will  is  not  necessarily 
unnatural  because  of  a  discrimination  be- 
tween heirs  of  the  same  degree,  or  because  of 
the  entire  exclusion  of  a  part  or  all  of  them. 
The  circumstances  of  the  case  must  determine 
the  naturalness  of  a  donation  or  bequest.  It 
cannot  be  said,  as  a  matter  of  law,  that  affec- 
tion for  one,  though  not  of  kin,  raised  from 
infancy  by  the  donor,  and  who  has  always  been 
a  member  of  the  family  of  the  donor,  is  tin- 
natural,  or  that  a  gift  or  bequest  to  such  a 
person  is  unnatural.  It  is  a  question  of  fact 
for  the  jury."  See  also  Eastis  v.  Mont- 
gomery, 95  Ala.  486 ;  Burney  v.  Torrey,  100 
Ala.  157. 

In  the  Langford's  Estate,  108  Cal.  624,  it  was 
said :  "  The  consideration  of  the  question 
whether  or  not  a  will  is  unnatural  —  by 
which  is  meant,  we  suppose,  different  from 
what  it  misrht  have  been  expected  to  have 
been  —  is  of  no  importance  except  in  a  case 
where  there  is  some  evidence  immediately  tend- 
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UNNECESSARILY.  —  See  note  i. 
UNNECESSARY  DANGER.  —  See  note  2. 

UNOCCUPIED.    (See  also  OCCUPANCY,  etc.,  vol.  21,  p.  765,  and  see  the 
title  Fire  Insurance,  vol.  13,  p.  262  et  seq.)  —  See  note  3. 
UNOPENED  ROAD.  —  See  note  4. 
UNORGANIZED  TERRITORY.  —  See  note  5. 
UNPAID.  —  See  note  6. 


ing  to  show  mental  incapacity,  fraud,  or  undue 
influence,  in  which  event  it  might  serve  to  help 
out  a  weak  case.  *  *  *  A  will  cannot  be 
upset  because  in  the  opinion  of  a  jury  or  court 
it  is  unnatural."  See  also  Matter  of  Wilson, 
117  Cal.  262. 

1.  Unnecessarily.  —  A  statute  provided  that  a 
railroad  company,  with  the  assent  of  the  muni- 
cipal  authorities,  might  construct  and  operate 
its  railroad  along  a  public  street  of  a  city,  pro- 
vided that  it  did  not  unnecessarily  impair 
the  usefulness  of  the  street  as  a  highway  for 
the  general  public.  In  construing  this  pro- 
vision in  Arbenz  v.  Wheeling,  etc.,  R.  Co.,  33 
W.  Va.  1,  the  court  said;  "The  use  of  the 
word  unnecessarily  in  the  statute  clearly  im- 
plies that  the  usefulness  of  the  street  may  be 
to  some  extent  impaired ;  but  this  certainly 
does  not  mean  that  the  street  should  be  ren- 
dered useless." 

Trustee.  (See  also  the  title  Trusts  and 
Trustees,  vol.  28,  p.  1069  et  seq.) — -In  Purdy 
v.  Lynch,  145  N.  Y.  462,  it  was  said:  "The 
courts  have  said  that  if  the  trustee  unneces- 
sarily do  an  act  by  which  the  funds  are  trans- 
ferred from  the  joint  possession  of  all  to  the 
sole  possession  of  one,  the  trustee  who  does 
this  unnecessary  act  must  be  held  liable  for 
the  due  application  of  the  fund  by  his  cotrustee. 
The  question  is,  what  is  meant  by  the  word 
unnecessarily,  and  it  would  seem  to  be  that 
an  act  is  unnecessary  when  done  outside  of  the 
usual  course  of  business  pertaining  to  the 
subject." 

2.  Unnecessary  Danger  —  Accident  Insurance. 

—  In  Collins  v.  Bankers'  Acc.  Ins.  Co.,  96  Iowa 
216,  in  construing  an  accident-insurance  policy, 
it  was  said  :  "  Fishing,  as  a  pastime  or  busi- 
ness, is  not  included,  in  terms,  and  it  could 
not  well  be  said  but  that  he  had  a  right  to  go 
on  the  water  in  a  boat  to  fish ;  that  is,  such 
fishing  could  not  be  regarded  in  itself  as 
unnecessary  danger.  Nor  do  we  believe 
that  the  contract  contemplates  that  going  in  a 
boat  to  fish,  in  a  dark  night,  is  such  danger,  in 
the  absence  of  other  facts."  See  also  the  title 
Accident  Insurance,  vol.  1,  p.  306. 

3.  Unoccupied  —  In  Tax  Cases.  —  As  used  in 
a  statute  regulating  taxes,  the  term  unoc- 
cupied has  been  held  equivalent  to  "un- 
tenanted." State  v.  Reinhardt,  31  N.  J.  L. 
218;  State  v.  Abbott,  42  N.  J.  L.  113.  It 
applies  to  land  having  no  visible  occupant, 
State  v.  Hoffman,  30  N.  J.  L.  346 ;  State  v. 
Abbott,  42  N.  J.  L.  113;  and  not  to  land  occu- 
pied by  the  servant  of  the  owner,  State  v.  Rein- 
hardt, 31  N.  J.  L.  218. 

Unoccupied  and  Vacant.  —  In  Hill  v.  Warrell, 
87  Mich.  138,  it  was  said:  "The  words 
unoccupied  and  'vacant'  are  words  of  the 
same  import.  Unoccupied  premises  are 
vacant  premises,  meaning  that  there  is  no  one 
in  the  actual  possession  exercising  any  acts 


of  control  over  the  premises  or  any  part  of 
them." 

Unoccupied  Water.  —  Under  a  statute  provid- 
ing that  "  every  person  lawfully  occupying  and 
bona  fide  cultivating  lands  may  divert  any 
unoccupied  water,"  etc.,  it  was  held  that  the 
water  of  a  stream  might  be  unoccupied  even 
though  it  had  a  riparian  proprietor  upon  part 
of  it.     Martley  v.  Carson,  20  Can.  Sup.  Ct.  634. 

4.  Unopened  Road.  —  In  Webb  v.  Butler 
County,  52  Kan.  375,  it  was  held  that  a  public 
highway,  legally  established,  ordered  to  be 
opened,  and  one-half  of  which  at  least  was  un- 
obstructed and  used  to  some  extent  for  public 
travel,  was  not  an  unopened  road.  See  gen- 
erally the  title  Highways,  vol.  15,  p.  343. 

5.  Unorganized  Territory. —  See  Olive  v.  State, 
11  Neb.  16. 

6.  " Unpaid "  Equivalent  to  "Due"  —  Warrant 
of  Attorney.  —  A  warrant  of  attorney  to  confess 
judgment  upon  a  note  for  "  such  amount 
as  may  appear  to  be  unpaid  thereon  "  was 
held  only  to  authorize  a  confession  of  judg- 
ment for  such  amount  as  was  actually  due 
upon  the  note.  Reid  v.  Southworth,  71  Wis. 
290.  So  in  construing  a  similar  provision, 
Orton,  J.,  in  Sloane  v.  Anderson,  57  Wis.  123, 
said :  "  The  power  of  attorney  does  not  au- 
thorize the  confession  of  judgment  before  the 
note  is  due,  or  for  more  than  is  due  upon  it. 
The  language  '  for  such  amount  as  may  appear 
to  be  unpaid  thereon '  does  not  give  such 
authority  by  the  necessary  meaning  of  the  word 
unpaid,  or  by  any  meaning  that  can  be  forced 
by  its  context."  And  in  Reid  v.  Southworth, 
71  Wis.  290,  the  court  said:  "The  word  un- 
paid is  more  commonly  and  properly  applied 
to  a  debt  due  than  to  a  debt  undue." 

In  Leggett  v.  Davison,  131  Mich.  77,  it  was 
said :  "  The  word  unpaid,  as  applied  to  this 
indebtedness  and  used  in  this  clause,  means 
remaining  due." 

Same  —  Interest.  —  In  Ex  p.  Fewings,  25  Ch. 
D-  353,  it  was  said:  "  The  covenant  is  to  pay 
five  per  cent,  so  long  as  the  principal  or  any 
part  thereof  shall  remain  unpaid.  The  ques- 
tion is,  what  does  unpaid  mean  ?  It  cannot 
mean  exclusively  payment  in  cash.  Nobody 
would  pretend  that  if  the  debt  was  satisfied  in 
any  other  way  than  by  payment  in  cash,  the 
interest  at  five  per  cent,  would  still  run  on.  I 
take  it  that  the  true  construction  is  that  so 
long  as  the  debt  is  due  under  the  covenant, 
interest  at  five  per  cent,  shall  run." 

Same  —  Unpaid  Rent.  —  In  a  statute  giving 
the  right  of  distress  for  "  rent  unpaid,"  by 
rent  unpaid  is  meant  "  nothing  else  than 
arrears  of  rent  —  that  is,  rent  behind  in  pay- 
ment, although  due."  Weiss  v.  Jahn,  37  N.  J. 
L.  96. 

Unpaid  Assessment  in  Sense  of  Unpaid  Individual 
Assessments.  —  See  Edwards  v.  Jersey  City,  40 
N.  J.  L.  179. 
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UNPRECEDENTED.  —  See  note  I. 

UNQUALIFIED  OPINION  AND  BELIEF.  —  See  the  title  Jury  and  Jury 

Trial,  vol.  17,  p.  1 142. 

UNQUESTIONED.  —  See  note  2. 

UNREASONABLE.  (See  also  Reasonable  —  Reasonably,  vol.  23,  p.  946 ; 
Unjust,  ante.)  —  See  note  3. 

UNREASONABLE  SEARCHES  AND  SEIZURES.  —  See  the  title  SEARCHES 
and  Seizures,  vol.  25,  p.  143. 

UNREDEEMED.  —  See  note  4. 

UNRULY  STOCK.  —  See  note  5. 

UNSAFE.  —  See  note  6. 


1.  Unprecedented.  —  In  an  action  against  a 
canal  company  by  a  farmer  for  the  destruction 
of  his  crops,  the  trial  court  instructed  that  the 
defendant  could  not  be  held  responsible  for  any 
damage  caused  by  unprecedented  heavy  rain- 
falls. The  appellate  court  said :  "  The  criti- 
cism on  this  instruction  is  the  use  of  the  word 
unprecedented.  It  is  said  that  this  really 
means  such  a  rainfall  as  was  never  known 
before  —  a  rainfall  without  precedent.  We 
think  the  instruction  would  have  been  better 
had  the  court  used  the  word  '  extraordinary ' 
or  'unusual'  instead  of  unprecedented;  but 
the  canal  company  was  not  prejudiced  by  the 
use  of  this  word  by  the  court,  for  in  the  sixth 
instruction  given  to  the  jury  at  the  request  of 
the  canal  company,  the  court  told  the  jury  that 
if  the  overflow  complained  of  was  caused  by 
unusual  floods  or  from  ice  gorges,  which  could 
not  be  prevented  by  the  defendant  in  the  exer- 
cise of  ordinary  care,  it  was  not  liable  for  any 
damages  that  resulted  from  such  overflow." 
Kearney  Canal,  etc.,  Co.  v.  Akeyson,  45  Neb. 
635- 

2.  Unquestioned. —  See  Bentley  v.  Standard 
F.  Ins.  Co.,  40  W.  Va.  729. 

3.  Unreasonable  Charges,  Rates,  Etc.  —  See  the 
titles  Carriers  of  Goods,  vol.  5,  p.  154;  Car- 
riers of  Live  Stock,  vol.  5,  p.  427 ;  Carriers 
of  Passengers,  vol.  5,  p.  474;  Interstate 
Commerce,  vol.  17,  p.  34;  Tickets  and  Fares, 
vol.  28,  p.  150. 

"  Unreasonable  Delay."  —  The  terms  "  un- 
reasonable delay,"  as  used  with  reference  to 
the  time  within  which  a  vendee  might  accept  or 
refuse  the  goods,  and  refusal  to  accept  within  a 
"  reasonable  time,"  have  been  said  to  be  sub- 
stantially alike.  "  Beyond  a  reasonable  time  is 
unreasonable  delay.  If  the  delay  is  not 
reasonable,  it  is  unreasonable."  Pratt  v. 
Peck,  70  Wis.  620.  See  also  Reasonable  Time, 
vol.  23,  p.  971. 

Unreasonable  and  Insufficient. — An  objection 
was  taken  to  the  work  of  paving,  leveling,  sew- 
ering, and  lighting  a  street  proposed  by  an 
urban  authority,  on  the  ground  that  the  pro- 
posed works  were  insufficient  and  unreason- 
able. Upon  the  meaning  of  the  words 
"  unreasonable  and  insufficient,"  Wills  J.,  in 
Mansfield  v.  Butterworth,  (1898)  2  Q.  B.  281, 
said  :  "  The  word  '  insufficient,'  in  my  opinion, 
points  exclusively  to  a  comparison  between 
that  which  is  proposed  to  be  done  and  the 
means  of  effecting  it.  The  word  unreason- 
able has  undoubtedly  a  wider  meaning,  and  I 
think  that  it  does  give  the  justices  jurisdiction 
to  say  whether,  having  regard  to  the  scheme  as 


a  whole,  it  is  reasonable  or  not  that  the  pro- 
posed works  should  be  done  at  all." 
Unreasonable  Limitation  of  Liability.  —  See  the 

titles  Carriers  of  Goods,  vol.  s>  P-  !54  J  Car- 
riers of  Live  Stock,  vol.  5,  p.  427 ;  Carriers 
of  Passengers,  vol.  5,  p.  474. 

Unreasonaoly  Refuse  or  Neglect.  —  A  statute 
gave  power  to  the  county  commissioners  to 
cause  the  laying  out  or  alteration  of  a  town 
way  if  the  selectmen  should  unreasonably 
refuse  or  neglect  to  do  so.  In  construing  this 
provision  in  Worcester  v.  Worcester  County, 
167  Mass.  565,  the  court  said:  "The  original 
distinction  as  to  selectmen  probably  indicates 
that  although  the  words  '  unreasonably  re- 
fuse or  neglect  '  in  practice  often  are  treated 
as  meaning  no  more  than  '  refuse,'  and  as  war- 
ranting what  is,  in  substance,  an  appeal  in  all 
cases,  they  were  not  used  with  that  intent,  but 
were  meant  to  give  the  county  commissioners 
power  only  where  the  selectmen  failed  to  do 
their  duty." 

Unreasonably  Resist  —  Executors  and  Adminis- 
trators, —  See  Healey  v.  Murphy,  (N.  Y.  City 
Ct.  Spec.  T.)  21  Civ.  Pro.  (N.  Y.)  13. 

4.  Unredeemed. —  See  Baldwin  v.  Ely,  66  Wis. 
196. 

5.  Unruly  Stock. —  See  Albright  v.  Bruner,  14 
111.  App.  322,  and  see  generally  the  titles 
Animals,  vol.  2,  p.  341  ;  Fences,  vol.  12, 
P.  1035- 

6.  Unsafe  or  Insecure.  —  A  chattel  mortgage 
contained  the  provision  that  if  the  mortgagee 
should  "  at  any  time  feel  xmsafe  or  insecure," 
he  might  seize  and  sell  the  property.  It  was 
held  that  the  words  "  unsafe  or  insecure  "  did 
not  mean  that  the  mortgagee  might  exercise 
an  arbitrary  discretion  in  the  premises ;  the 
mortgagor  must  have  done,  or  be  about  to  do, 
some  act  tending  to  impair  the  security  of 
the  mortgagee.  Newlean  v.  Olson,  22  Neb. 
720. 

Cruelty.  (See  also  the  title  Divorce,  vol.  g, 
p.  783  et  seq.)  —  In  Mason  v.  Mason,  1  Edw. 
(N.  Y.)  278,  it  was  said  :  "  It  must  be  actual 
personal  violence,  menaces,  or  threats,  creating 
reasonable  apprehension  of  bodily  harm,  which 
could  alone  render  it  unsafe  for  a  wife  to 
remain  with  a  husband,  and  those  very  acts 
would  constitute  a  case  of  cruel  and  inhuman 
treatment.  They  appear  to  me  synonymous  and 
convertible  terms.  Chancellor  Kent  has.  I 
think,  favored  this  construction.  '  Probably.' 
says  he.  'the  word  unsafe  in  our  statute  may 
mean  the  same  thing  as  the  reasonable  appre- 
hension of  bodily  hurt  in  the  English  cases.'  2 
Kent's  Com.  126." 
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UNSEATED.  —  See  Seated  Lands,  vol.  25,  p.  156;  Unimproved,  ante. 
UNSECURED  DEBTS.  —  See  note  r. 
UNSETTLED.  —  See  note  2. 
UNSOLEMN  ADMISSIONS.  —  See  note  3. 

UNSOUND.  —  Unsound  means  not  sound  ;  not  whole  ;  not  solid  ;  defective ; 
infirm ;  diseased.4 

UNSOUND  MIND.  (See  also  the  titles  Insanity,  vol.  16,  p.  558;  Testa- 
mentary Capacity,  vol.  28,  p.  68;  Undue  Influence,  ante,  p.  101  ;  and 
see  Sound  Mind,  etc.,  vol.  25,  p.  11 59.)  —  The  words  "unsound  mind" 
include  every  species  of  unsoundness  of  mind.  Thus,  they  describe  the  mental 
condition  of  idiots,  non  compotes,  lunatics,  distracted  persons,  and  monomaniacs.5 


1.  Unsecured  Debts.  —  See  Hackfeld  v.  Luce, 
4  Hawaii  182. 

2.  Unsettled.  (See  also  Settle,  Settlement, 
Etc.,  vol.  25,  p.  627.)  —  In  Baxter  v.  State,  9 
Wis.  38,  it  was  said :  "  The  very  language  of 
the  resolution  confined  the  operations  of  the 
bar  to  such  claims  as  are  unsettled.  It  may 
be  said  that  the  word  unsettled,  in  such  con- 
nection, is  sometimes  used  as  equivalent  to  '  un- 
paid.' But  where  it  appears  that  the  parties 
using  it  actually  had  claims  and  accounts  as  to 
some  of  which  there  had  been  a  settlement, 
and  as  to  others  not,  there  certainly  could  be 
no  reason  to  hold  that  it  was  used  in  a  sense 
more  general  than  its  fixed  legal  meaning." 

Unsettled  Item. —  In  Perry  v.  Chesley,  77  Me. 
393,  it  was  held  that  an  item  in  an  account 
which  had  been  paid,  and  for  which  a  receipt 
had  been  given  and  accepted,  could  not  be  con- 
sidered an  unsettled  item. 

3.  Unsolemn  Admissions.  — ■  In  Mitchell  v. 
Reed,  9  Cal.  204,  it  was  said :  "  Professor 
Greenleaf,  in  his  accurate  work  on  Evidence, 
divides  estoppels  into  two  kinds,  solemn  and 
unsolemn  admissions.  The  latter  are  those 
'  which  have  been  acted  upon,  or  have  been 
made  to  influence  the  conduct  of  others,  or  to 
derive  some  advantage  to  the  party,  and  which 
cannot  afterwards  be  denied,  without  a  breach 
of  good  faith.'  "  See  also  the  titles  Admis- 
sions, vol.  1,  p.  670;  Estoppel,  vol.  11,  p.  385. 

4.  Unsound.  —  Blough  v.  Parry,  144  Ind.  463. 

5.  Unsound  Mind  Includes  Every  Species  of  Un- 
soundness of  Mind.  —  Young  v.  Miller,  145  Ind. 
652;  Todd  v.  Fenton,  66  Ind.  31;  Freed  v. 
Brown,  55  Ind.  317;  Jenkins  v.  Jenkins,  2  Dana 
(Ky.)  102;  Sage  v.  State,  91  Ind.  145;  Schuff 
v.  Ransom,  79  Ind.  464 ;  Riggs  v.  American 
Tract  Soc,  84  N.  Y.  336  ;  Stevens  v.  State,  31 
Ind.  489;  Symmes  v.  Major,  21  Ind.  447; 
Durham  v.  Smith,  120  Ind.  463;  McCammon  v. 
Cunningham,  108  Ind.  545. 

Delusion.  —  In  Duffield  v.  Robeson,  2  Harr. 
(Del.)  380,  it  was  said:  "An  unsound  mind 
is  marked  by  delusion ;  it  mingles  ideas  of 
imagination  with  those  of  sensation,  and  mis- 
takes one  for  the  other.  It  is  often  accom- 
panied by  an  apparent  insensibility  to  or  per- 
version of  those  feelings  which  belong  to  our 
nature." 

Criminal  Cases  —  Distracted  Person.  —  In  Good- 
win v.  State,  96  Ind.  571,  the  court  said: 
"  The  appellant  asked  the  court  to  instruct  the 
jury  as  follows :  '  Any  person  is  of  unsound 
mind  who  is  an  idiot,  non  compos  mentis,  a 
lunatic,  or  a  monomaniac,  or  a  distracted  per- 
son.'    We  do  not  think  it  was  error  to  refuse 


to  so  instruct.  It  is  true  that  the  instruction 
is  a  copy  of  the  statutory  definition  of  insanity 
(Rev.  Stat.  1881,  §  2544),  but  we  do  not  believe 
the  definition  one  which  ought  to  be  given  in 
a  criminal  prosecution,  nor  do  we  believe  the 
legislature  meant  that  it  should  be  used  in  such 
cases.  The  words  used  in  the  definition  are 
general,  and  the  signification  of  some  of  them 
vague  and  indefinite,  and  to  give  the  definition 
to  the  jury  could  serve  no  useful  purpose,  since 
it  would  tend  only  to  produce  confusion.  The 
term  '  distracted  person  '  would  convey  to  the 
jury  an  erroneous  idea  of  the  law,  for  in  crim- 
inal jurisprudence  distracted  persons  are  not 
necessarily  insane." 

Idiocy. —  In  Matter  of  Morgan,  7  Paige  (N. 
Y.)  237,  it  was  said:  "To  constitute  a  case 
of  unsoundness  of  mind  which  will  justify 
the  court  in  taking  the  person  and  property  of 
a  freeman  into  its  possession  and  committing 
them  to  the  custody  of  another,  his  mind  must 
be  so  far  impaired  that  if  it  had  never  been 
elevated  above  that  state  of  capacity  from  his 
birth  it  would  have  constituted  a  case  of 
idiocy." 

Insanity.  —  In  McCammon  v.  Cunningham, 
108  Ind.  545,  it  was  said:  "These  words 
necessarily  include  every  species  of  insanity  or 
mental  unsoundness,  and  it  is  not,  therefore, 
in  a  legal  sense,  correct  to  say  that  insanity  is 
the  '  stronger  term.'  " 

"  Unsound  Mind  "  and  "  Insanity  "  Used  as  Con- 
vertible Terms. —  See  Sage  v.  State,  91  Ind. 
145  ;  Witte  v.  Gilbert,  10  Neb.  539. 

Ordinary  Affairs  of  Life.  — ■  In  Fiscus  v.  Turner, 
125  Ind.  48,  it  was  said:  "Unsoundness  of 
mind  is  where  there  is  an  essential  privation 
of  the  reasoning  faculties,  or  when  a  person  is 
incapable  of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of  life."  See 
also  Wray  v.  Wray,  32  Ind.  126;  Emerick  v. 
Emerick,  83  Iowa  415. 

To  constitute  such  unsoundness  of  mind 
as  would  avoid  a  deed  at  law,  the  person  exe- 
cuting such  deed  must  be  incapable  of  under- 
standing and  acting  in  the  ordinary  affairs  of 
life.  Ball  v.  Mannin,  1  Dow  &  CI.  380;  Dexter 
v.  Hall,  15  Wall.  (U.  S.)  9;  Edwards  v.  Daven- 
port, 20  Fed.  Rep.  759. 

A  person  is  of  unsound  mind  when  so 
weak  and  infirm  mentally  as  not  to  be  capable 
of  exercising  the  judgment  necessarily  re- 
quired in  the  management  of  his  ordinary 
affairs.     Garretson  v.  Hubbard,  no  Iowa  7. 

Incapable  of  Transacting  Particular  Business  in 
Hand.  —  A  person  of  unsound  mind  is  one 
who  is  incapable  of  transacting  the  particular 
351  Volume  XXIX. 


Definitions. 


UN  SO  UN D  NESS  —  UNTIL. 


Definitions. 


UNSOUNDNESS.  —  See  the  titles  Horses,  vol.  15,  p.  754;  Implied  War- 
ranties, vol.  15,  p.  1210;  Warranty. 

UNTENANTABLE.  (See  also  the  title  LANDLORD  AND  TENANT,  vol.  18, 
pp.  310,  315.)  —  See  note  1. 

UNTENANTED.  —  See  note  2. 

UNTIL  —  TILL.  (See  also  the  title  Time  (Computation  Of),  vol.  28,  p. 
209,  and  see  To,  vol.  28,  p.  239.)  —  The  word  "  until  "  may  have  either  an 
exclusive  or  an  inclusive  meaning,  according  to  the  subject  to  which  it  is 
applied,  the  nature  of  the  transaction  which  it  specifies,  and  the  connection  in 
which  it  is  used.3    For  constructions  of  the  term  in  connections  not  involving 


business  in  hand.  Seerley  v.  Sater,  68  Iowa 
376;  Dennett  v.  Dennett,  44  N.  H.  531;  Matter 
of  Barker,  2  Johns.  Ch.  (N.  Y.)  232 ;  Riggs  v. 
American  Tract  Soc,  95  N.  Y.  503. 

Unsound  Mind  in  Sense  of  Want  of  Testamentary 
Capacity.  —  See  Blough  v.  Parry,  144  Ind.  463. 

Total  Want  of  Understanding.  —  In  Maddox  v. 
Simmons,  31  Ga.  528,  it  was  said:  "Unless 
they  betray  a  total  want  of  understanding,  or 
idiocy,  or  delusion,  they  cannot  properly  be 
considered  unsound.  '  See  also  Ex  p.  Barns- 
ley,  3  Atk.  168;  Mulloy  v.  Ingalls,  4  Neb.  115; 
Witte  v.  Gilbert,  10  Neb.  541  ;  Stewart  v. 
Lispenard,  26  Wend.  (N.  Y.)  259.  Compare 
Edwards  v.  Davenport,  20  Fed.  Rep.  759  ;  Den- 
nett v.  Dennett,  44  N.  H.  531  ;  Converse  v. 
Converse,  21  Vt.  168,  and  the  cases  cited  supra. 

Unsound  and  Weak  Minds  Distinguished.  —  In 
Jenkins  v.  Jenkins,  2  Dana  (Ky.)  103,  it  was 
said  :  "  The  terms  '  of  unsound  mind  '  have  a 
determinate  and  technical  import,  and  which 
is  very  comprehensive.  They  do  not  (when 
used  in  a  legal  sense)  mean  imbecility  of  mind 
merely,  but  are  synonymous  with  non  compos 
mentis,  and  import  necessarily  '  a  total  depriva- 
tion of  reason,'  comprehending  idiocy,  lunacy, 
and  adventitious  madness,  either  temporary  or 
permanent  —  remediable  or  irremediable." 

In  Hall  v.  Dougherty,  5  Houst.  (Del.)  45°, 
it  was  said :  "  Weak  minds  again  only  differ 
from  strong  ones  in  the  extent  and  power  of 
their  faculties  ;  but  unless  they  betray  symptoms 
of  a  total  loss  of  understanding  or  of  idiocy  or 
of  delusion  they  cannot  properly  be  considered 
unsound."  See  also  Maddox  v.  Simmons,  31 
Ga.  528;  Somers  v.  Pumphrey,  24  Ind.  231; 
Musselman  v.  Cravens,  47  Ind.  9 ;  Smith  v. 
Hickenbottom,  57  Iowa  734;  Emerick  v. 
Emerick,  83  Iowa  415  ;  Garretson  v.  Hubbard, 
110  Iowa  7. 

Unsound  Mind  and  Unsound  Memory.  —  The 
words  unsound  mind  embrace  all  who  suffer 
from  alienation  of  mind,  whether  they  are 
lunatics,  monomaniacs,  or  generally  deranged ; 
the  words  "  unsound  memory  "  are  confined  to 
a  peculiar  class  composed  mostly  of  persons 
•whose  memories  are  impaired  by  age.  Dela- 
field  v.  Parish,  25  N.  Y.  103. 

1.  Untenantable.  —  In  Kip  v.  Merwin,  52  N. 
Y.  544,  the  fact  that  a  subtenant  continued  to 
occupy  a  portion  of  the  premises  after  a  fire 
was  held  not  to  be  conclusive  evidence  that  the 
premises  were  tenantable.  The  court  said : 
"  Such  an  occupancy  was  not  inconsistent  with 
the  allegation  that  the  premises  were  un- 
tenantable. The  evidence  showing  the  cir- 
cumstances which  lei  them  to  remain  was 
properly  admitted." 


2.  Untenanted  Equivalent  to  Unoccupied.  — 

In  Boardman  v.  North  Waterloo  Ins.  Co.,  31  Ont. 
525,  the  court  said:  "  In  the  Imperial  Diction- 
ary untenanted  is  defined  as  '  not  occupied 
by  a  tenant ;  not  inhabited.'  "  And  it  was 
held  that  in  a  policy  of  insurance  a  condition 
avoiding  the  policy  if  the  premises  became 
untenanted  or  vacant  meant  unoccupied  or 
vacant.  See  also  the  title  Fire  Insurance, 
vol.  13,  p.  267  et  seq. 

3.  Until  —  Exclusive  or  Inclusive.  —  Rex  v. 
Stevens,  5  East  244  ;  Wicker  v.  Norris,  Lee  t. 
Hardw.  116;  Webster  v.  French,  12  111.  304; 
Gottlieb  v.  Fred  W.  Wolf  Co.,  75  Md.  126; 
Conway  v.  Smith  Mercantile  Co.,  6  Wyo.  331. 

The  word  until  is  ambiguous  and  may  be 
construed  to  be  either  inclusive  or  exclusive  of 
the  day  mentioned,  according  to  the  subject- 
matter  and  the  true  intent  of  the  document  in 
which  it  is  used.  Isaacs  v.  Royal  Ins.  Co,  L. 
R.  5  Exch.  296 ;  Bellhouse  v.  Mellor,  4  H.  & 
N.  124;  Rex  v.  Stevens,  5  East  244;  McCuaig 
v.  Phillips,  16  Can.  L.  T.  15. 

Exclusive  Construction.  ■ —  Primarily  the  word 
is  one  of  exclusion,  and  in  the  following  cases 
it  was  held  to  be  exclusive  :  Rex  v.  Stevens,  5 
East  250;  Wicker  v.  Norris,  Lee  t.  Hardw.  116; 
Nichols  v.  Ramsel,  2  Mod.  280 ;  Newman  v. 
Beaumond,  Owen  50 ;  Webster  v.  French,  12 
111.  304;  Corbin  v.  Ketcham,  87  Ind.  139; 
Atkins  v.  Boylston  F.  &  M.  Ins.  Co.,  5  Met. 
(Mass.)  439,  39  Am.  Dec.  692;  Bemis  v. 
Leonard,  118  Mass.  502,  19  Am.  Rep.  470; 
People  v.  Walker,  17  N.  Y.  503;  People  v. 
Crissey,  91  N.  Y.  631. 

Until  is  a  restrictive  word  —  a  word  of 
limitation.      State  v.  Perkins,  139  Mo.  106. 

Time  until  a  day  named  does  not  include 
that  day.  Eshelman  v.  Snyder,  82  Ind.  498 ; 
Erb  v.  Moak,  78  Ind.  569. 

A  statute  required  the  governor  to  receive 
written  sealed  bids  for  certain  property  until 
the  first  day  of  July.  It  was  held  that  all  bids 
after  the  thirtieth  of  June  must  be  rejected. 
Webster  v.  French,  12  111.  302. 

Same  —  Release.  —  In  Nichols  v.  Ramsel,  2 
Mod.  280,  it  was  held  that  by  a  release  of  all 
demands  till  the  26th  of  April,  a  bond  dated 
that  day  was  not  released. 

Same  —  Till  Next  Term  of  Court.  —  Time  was 
given  "  till  next  term  "  to  file  a  bill  of  excep- 
tions. The  bill  was  not  filed  until  the  sixth 
day  of  the  next  term.  It  was  held  that  this 
was  too  late ;  that  "  till  next  term "  of  the 
court  did  not  include  any  part  of  the  next  term. 
De  Haven  v.  De  Haven,  46  Ind.  296.  See 
also  Erb  v.  Moak,  78  Ind.  569.  Compare 
Glynn  County  v.  Dart,  67  Ga.  765. 
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the  question  of  exclusion  or  inclusion, 

Same  —  Act  Continuing  Charter  of  Corporation. 

 In  People  v.  Walker,  17  N.  Y.  502,  it  was 

held  that  the  word  until,  in  an  act  continuing 
the  charter  of  a  corporation  until  the  first  day 
of  January,  was  exclusive  in  meaning,  and  that 
the  charter  expired  on  December  31. 

Exclusive  Construction  Yields  to  Manifestly 
Contrary  Intent  —  Term  Held  Inclusive.  —  Al- 
though the  term  is  primarily  exclusive,  this 
construction  must  yield  to  a  manifestly  con- 
trary intent,  and  the  word  bears  an  inclusive 
meaning  when  plainly  so  intended.  Ryan  v. 
State  Bank,  10  Neb.  524;  Kendall  v.  Kingsley, 
120  Mass.  94;  Thomson  v.  Connecticut  Mut. 
L.  Ins.  Co.,  4  Pa.  Dist.  382. 

And  in  the  following  cases  the  term  was  held 
to  be  inclusive  :  Kerr  v.  Jeston,  1  Dowl.  N.  S. 
538;  Dakins  v.  Wagner,  3  Dowl.  535;  Knox  v. 
Simmonds,  3  Bro.  C.  C.  359 ;  Pugh  v.  Leeds,  2 
Cowp.  714;  Bellhouse  v.  Mellor,  4  H.  &  N.  116; 
Rogers  v.  Davis,  8  L.  R.  Ir.  399 ;  Rogers  v. 
Cherokee  Iron,  etc.,  Co.,  70  Ga.  717;  Kendall 
v.  Kingsley,  120  Mass.  95  ;  Ryan  v.  State  Bank, 
10  Neb.  524;  Houghwout  v.  Boisaubin,  18  N. 
J.  Eq.  315;  Bunce  v.  Reed,  16  Barb.  (N.  Y.) 
352 ;  Thomas  v.  Douglass,  2  Johns.  Cas.  (N. 
Y.)  226. 

In  Kendall  v.  Kingsley,  120  Mass.  94,  it  was 
held  that  an  assignment  executed  on  August  31, 
"  of  all  rents  due  and  coming  due  to  me  until 
October  1st,"  from  a  tenant  whose  rent  was 
payable  on  the  first  day  of  each  month,  included 
the  payment  due  October  1st. 

In  Thomas  v.  Douglass,  2  Johns.  Cas.  (N.  Y.) 
226,  it  was  held  that  the  word  until,  in  an 
order  of  court  enlarging  the  time  to  plead 
until  the  second  day  of  the  next  term,  was 
used  inclusively,  and  that  a  judgment  for  de- 
fault rendered  on  the  second  day  of  the  term 
was  error. 

The  trial  court  extended  the  time  to  make 
and  serve  a  case-made  until  the  20th  day  of 
February.  It  was  held  that  the  last  day  named 
was  to  be  included.  The  appellate  court  said : 
"  An  extension  of  time  to  make  a  case  until 
a  day  certain  we  construe  to  include  the  day 
named.  There  are  decisions  holding  to  the  con- 
trary, but  the  weight  of  authority  is  in  support 
of  this  conclusion,  and  especially  in  view  of 
our  code,  which  provides  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed 
by  excluding  the  first  day  and  including  the 
last."  Consolidated  Kansas  City  Smelting, 
etc.,  Co.  v.  Peterson,  8  Kan.  App.  316. 

Same  —  Acceptance  of  Offer.  —  In  Houghwout 
v.  Boisaubin,  18  N.  J.  Eq.  31s,  where  time  was 
given  until  a  certain  day  to  accept  a  business 
proposal,  it  was  held  that  an  acceptance  on  that 
day  was  binding. 

Same  —  Award.  —  In  Kerr  v.  Jeston,  1  Dowl. 
N.  S.  538,  where  until  a  certain  day  was  given 
to  make  an  award,  it  was  held  that  an  award 
op  that  day  was  sufficient. 

Same  —  Motion  for  New  Trial. —  In  Rogers  v. 
Cherokee  Iron,  etc.,  Co.,  70  Ga.  717,  it  was  held 
that  where  the  party  making  a  motion  for  a 
new  trial  is  allowed  until  a  certain  day.  time, 
or  term  to  prepare  and  file  the  motion  and  ap- 
proved brief  of  evidence,  the  word  until  in- 

39  c.  of  l. — 33  : 


see  note  I. 

eludes  such  day,  term,  or  time,  and  if  proper 

action  be  taken  at  that  time,  it  is  in  season. 

Same  —  Until  the  Next  Term.  —  In  Glynn 
County  v.  Dart,  67  Ga.  765,  an  order  was  made 
at  the  close  of  a  term  of  court,  allowing  a 
party  who  had  moved  for  a  new  trial  until 
the  next  term  to  perfect  his  motion,  and  brief 
of  evidence,  and  it  was  held  that  the  order 
would  be  construed  as  allowing  him  during  the 
term  or  until  the  case  was  called  therein. 
Compare  De  Haven  v.  Haven,  46  Ind.  296 ; 
Erb  v.  Moak,  78  Ind.  569. 

Same  —  Pleading.  —  The  word  till  applied  to 
a  day  for  pleading  has  been  held  to  include  the 
day  subsequent.  Dakins  v.  Wagner,  3  Dowl. 
535- 

Same  —  Insurance.  —  In  Isaacs  v.  Royal  Ins. 
Co.,  L.  R.  5  Exch.  296,  insurance  until  a  day 
named  was  held  to  include  that  day  and  to  pro- 
tect a  loss  thereon. 

Bill  of  Exceptions  —  Exclusive  or  Inclusive.  — 
Where  a  party  has  x.atil  a  certain  date  to  file 
a  bill  of  exceptions,  the  filing  of  the  bill  on  that 
date  has  been  heid  to  be  sufficient.  Glynn 
County  v .  Dart,  67  Ga.  765  ;  Rogers  v.  Chero- 
kee Iron,  etc.,  Co.,  70  Ga.  717;  Louisville,  etc., 
R.  Co.  v.  Turner,  81  Ky.  489;  State  v.  Mosley, 
116  Mo.  545;  St.  Louis,  etc.,  R.  Co.  v.  Gracy, 
126  Mo.  472. 

In  Thorn  v.  Delany,  6  Ark.  219,  where  a 
plaintiff  had  until  the  fifth  of  July  to  tender 
a  bill  of  exceptions,  and  it  was  presented, 
signed,  sealed,  and  ordered  to  be  made  a  part 
of  the  record  on  the  fifth  of  July,  it  was  held 
that  it  was  tendered  within  the  time  allowed. 

Where  time  is  given  until  a  certain  day  to 
file  a  bill  of  exceptions,  if  it  is  filed  on  or  be- 
fore that  day  it  is  in  time.  Louisville,  etc.,  R. 
Co.  v.  Turner,  81  Ky.  489  ;  Newport  News,  etc., 
Co.  v.  Thomas,  96  Ky.  613.  See  also  Freeman 
v.  Brenham,  17  B.  Mon.  (Ky.)  609. 

Time  was  given  to  a  party  until  the  first  day 
of  the  next  term  to  file  his  bill  of  exceptions. 
It  was  held  that  the  bill  of  exceptions  must  be 
filed  on  the  first  day  of  the  next  succeeding 
term,  and  that  if  that  day  passed  without  any 
notice  being  taken  of  the  subject,  it  was  too 
late  to  file  it  at  any  subsequent  day.  Mead- 
ows v.  Campbell,  1  Bush  (Js.y.)  104.  See  also 
Smith  v.  Blakeman,  8  Bush  (Ky.)  476. 

An  appellant  was  given  until  the  third  day 
of  the  succeeding  term  to  file  a  bill  of  excep- 
tions. It  was  held  that  he  should  have  filed  his 
bill  of  exceptions  on  or  before  the  third  day 
of  the  succeeding  term.  Louisville,  etc.,  R.  Co. 
v.  Turner,  81  Ky.  489. 

But  in  other  cases  where  time  has  been 
given  to  file  a  bill  until  a  certain  date,  until 
has  been  held  to  be  exclusive.  De  Haven  v. 
De  Haven,  46  Ind.  296  ;  Corbin  v.  Ketcham,  87 
Ind.  138;  Hartman  v.  Ringgenberg,  119  Ind. 
72  ;  Conway  v.  Smith  Mercantile  Co.,  6  Wyo. 
327- 

1.  Boundaries. — In  Croghan  v.  Nelson,  3 
How.  (U.  S.)  194,  it  was  said:  "To  these 
two  lines  he  gave  course,  but  gave  no  specific 
distance  to  either,  that  they  might  be  run  long 
enough  to  include  the  quantity.  The  first  of 
these  lines  was  to  run  from  the  termination  of 
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UNTRIED.  —  See  note  I. 

UNTR.UE  —  The  word  "  untrue  "prima  facie  means  "  inaccurate  ;  "  it  does 
not  necessarily  imply  "wilfully  false."8 
UNUSED  —  See  note  3. 

UNUSUAL.    (See  also  USUAL  —  USUALLY,  post.)  —  See  note  4. 
UNUSUAL  PUNISHMENT.    (See  also  the  title  CRUEL  AND  UNUSUAL 
Punishment,  vol.  8,  p  436.) —  See  note  5. 
UNWILLING.  —  See  note  6. 


the  base  line  at  B,  '  off  from  the  branch  towards 
the  Mississippi,  on  a  line  parallel  to  Mayfield 
creek,'  but  no  specific  distance  is  given,  nor  is 
any  natural  object  called  for  as  the  termination 
of  this  line.  Its  termination  was  to  be  gov- 
erned, therefore,  by  the  relative  positions  of 
the  objects  previously  called  for,  and  the  actual 
distance  of  the  line  on  the  branch  from  the 
river,  and  by  the  necessary  course  and  distance 
that  the  first  and  second  of  these  two  lines 
should  run  to  include  the  quantity  ;  and  there- 
fore he  continues  the  call  by  saying  '  until 
a  line  parallel  to  the  first  (the  base  line)  will 
strike  Mayfield  Creek,  to  include  the  quantity.' 
the  word  until,  in  grammatical  construction, 
modifies  and  qualifies  the  words  to  give  course 
and  distance,  and,  in  legal  construction,  the  call 
for  course  must  yield  to  the  call  for  quantity, 
the  latter  being  the  most  important  call  in  the 
entry." 

Until  Recently. —  See  Los  Angeles  v.  State  T.. 
&  T.  Co.,  109  Cal.  396. 

To  and  Until. —  In  Conawingo  Petroleum  Re- 
fining Co.  v.  Cunningham,  75  Pa.  St.  138,  it  was 
said  :  "  The  preposition  '  to  '  is  properly  ap- 
plicable to  place  or  position,  while  till  or 
until  properly  applies  to  time." 

To  and  Till  Synonymous. —  Gottlieb  v.  Fred 
W.  Wolf  Co.,  75  Md.  126. 

Until  and  Unless.  —  In  Campbell  v.  State,  100 
Ga.  271,  the  trial  court  instructed  the  jury  as 
follows :  "  Notwithstanding  the  indictment  in 
the  case,  the  defendants  enter  into  this  trial 
with  the  presumption  of  innocence  in  their 
favor,  which  presumption  res^s  with  them 
throughout  the  trial,  until  the  state  by  satis- 
factory evidence  overcomes  that  presumption 
and  establishes  their  guilt  upon  each  material 
allegation  contained  in  the  indictment  and  be- 
yond all  reasonable  doubt."  In  holding  this 
instruction  not  to  be  erroneous  the  appellate 
court  said  :  "  The  exception  to  this  charge  is 
that  '  by  the  use  of  the  word  until  in  this  con- 
nection, and  followed  by  the  subsequent  clauses 
set  out,  the  court  intimated  to  the  jury  an 
opinion  that  this  presumption  of  innocence  had 
been  overcome.'  We  do  not  think  the  exception 
well  taken.  It  would  have  been  better  to  have 
used  the  word  '  unless  '  instead  of  until,  but 
the  evidence  meaning  of  the  charge  is  that  the 
presumption  of  innocence  rests  or  remains  with 
the  defendants  throughout  the  trial,  or  until, 
or  up  to,  the  time  that  the  state  overcomes  it, 
etc.  The  present  and  not  the  past  tense  is  used 
throughout  this  part  of  the  charge." 

Until  and  When. —  Where  the  drawee  of  a 
bill  of  exchange  said  that  he  could  not  accept  it 
until  stores  were  paid  for,  this  was  held  to 
be  an  undertaking  to  accept  when  the  stores 
were  paid  for.    Pierson  v.  Dunlop,  2  Cowp.  571. 

Until  Summer  or  Fall.  —  An  agreement  to  ex- 
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tend  the  time  of  payment  "  to  the  summer  "  of 
a  given  year  means  until  the  first  day  of  the 
first  summer  month,  June  ;  and  an  agreement  to 
extend  the  time  "  until  the  fall,"  means  the 
first  day  of  September.  Courts  take  judicial 
notice  of  the  seasons.  Abel  v.  Alexander,  45 
Ind.  523,  15  Am.  Rep.  270. 

1.  Untried.  —  In  Preston  v.  Englert,  5  Binn. 
(Pa.)  390,  it  was  held  that  an  award  of  ref- 
erees upon  which  no  judgment  was  rendered 
was  a  case  remaining  untried. 

2.  Untrue.  —  f'owkes  v.  Manchester,  etc.,  L. 
Assur.,  etc.,  Assoc.,  3  B.  &  S.  929,  113  E.  C.  L. 
929.  This  case  was  with  reference  to  the 
answers  of  an  applicant  for  insurance  ;  and  in 
view  of  other  circumstances  it  was  held  that 
the  answers  must  be  designedly  false  to  avoid 
the  policy.  See  also  False  —  .falsely,  vol.  12, 
p.  715,  and  the  title  Insurance,  vol.  16,  p.  932. 

3.  Unused. —  In  a  Neiv  Jersey  act  providing 
for  proceeaings  when  a  public  highway  should 
be  unused  for  five  years,  unused  was  held 
to  signify  "  abandoned  "  by  the  public.  Chosen 
Freeholders  v.  Pennsylvania  R.  Co.,  45  N.  J. 
L.  85.  See  also  Abandon,  vol.  1,  p.  1,  and  the 
title  Highways,  vol.  15,  p.  404. 

4.  Unusual  Flood  of  Rain.  —  In  Denver  v. 
Rhodes,  9  Colo.  564,  it  was  said :  "An  un- 
usual flood  of  rain  does  not  indicate  a  greater 
or  more  severe  rain  than  has  theretofore  oc- 
curred, but  rather  such  a  rain  as  does  not 
usually,  or  but  rarely,  occur." 

Unusual  Number  —  Forcible  Entry  and  Detainer. 
(See  also  the  title  Forcible  Entry  and  De- 
tainer, vol.  13,  p.  742.)  — In  Pike  v.  Witt,  104 
Mass.  597,  it  was  said :  "  It  appears  that  the 
two  defendants  went  to  the  mill,  taking  with 
them  a  workman.  This  of  itself  does  not  con- 
stitute the  '  multitude '  or  unusual  number 
spoken  of  in  the  books." 

5.  Unusual  Punishment.  —  Storti  v.  Com.,  178 
Mass.  549,  it  was  said :  "  The  word  unusual 
must  be  construed  with  the  word  '  cruel,'  and 
cannot  be  taken  so  broadly  as  to  prohibit  every 
humane  improvement  not  previously  known  in 
Massachusetts." 

6.  Unwilling'.  —  In  Duddell  v.  Simpson,  L. 
R.  2  Ch.  102,  Turner,  L.  J.,  in  referring  to  the 
earlier  cases  on  the  ordinary  English  clause  in 
conditions  of  sale,  enabling  a  vendor  to  rescind 
the  contract  if  he  should  be  "  unable  or 
unwilling  "  to  answer  the  purchaser's  require- 
ments, said:  "These  cases  have  settled,  and, 
I  think,  very  wisely  settled,  that  the  word 
unwilling,  in  a  condition  of  sale  of  this  de- 
scription, is  not  to  be  considered  as  giving  an 
arbitrary  power  to  the  vendor  to  annul  the 
contract."  But  though  that  passage  was  cited 
to  Bacon,  V.  C,  in  In  re  Dames,  27  Ch.  D. 
177,  he  held  that  the  word  unwilling  was  as 
potent  as  the  word  "  unable ;  "    that  nobody 
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UN  WROUGHT.  —  See  note  I. 
UP.  —  See  note  2. 

UPLAND.  —  See  Intervale,  vol.  17,  p.  179. 

UPON  —  ON.  (See  also  the  titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  65;  Time  (Computation  Of),  vol.  28,  p.  209;  and  see 
Along,  vol.  2,  p.  175;  Over,  vol.  21,  p.  1022.)  —  The  words  "upon"  and 
"  on  "  are  used  interchangeably.3  "  On  "  denotes  contiguity  or  neighborhood, 
and  may  mean  as  well  "  near  to  "  as  "at."  4    The  term  has  been  construed  in  a 


was  entitled  to  ask  why  he  was  unwilling ; 
if  he  refused  to  comply  with  the  requisition, 
that  was  enough.  See  also  In  re  Dames,  29 
Ch.  D.  626;  In  re  Terry,  32  Ch.  D.  14.  And 
the  result  seems  to  be  that  though  unwilling 
means  "reasonably  unwilling,"  and  does  not 
justify  a  vendor  in  capriciously  translating  it 
into  "  I  will  not,"  yet  in  rescinding  the  con- 
tract he  is  not  bound  to  give  his  reason  for  his 
unwillingness  to  complete  it,  and  the  onus  of 
proving  his  caprice  or  mala  -fides  is  on  the  pur- 
chaser. In  re  Glenton,  53  L.  T.  N.  S.  434 ; 
In  re  Starr-Bowkett  Bldg.  Soc,  42  Ch.  D.  375; 
Woolcott  v.  Peggie,  15  App.  Cas.  42. 

1.  TJnwrought  —  Pevenue  Act.  —  See  Dana  v. 
U.  S.,  116  Fed.  Rep.  933. 

2.  Up  —  Boundaries.  —  In  Bowman  v.,  Farmer, 
8  N.  H.  403,  it  was  said  :  "  The  terms  '  run- 
ning from  thence  up  said  brook  '  do  not  neces- 
sarily imply  that  the  line  is  to  run  on  or  by 
the  brook.  They  may  just  as  well  mean  that 
it  is  to  run  in  a  course  corresponding  with 
the  general  course  or  direction  of  the  brook 
between  the  common  land  and  the  river,  which 
is  very  nearly  east  and  west.  And  if  the  in- 
tention had  been  to  make  the  brook  the 
boundary  it  would  naturally  have  been  stated 
that  the  line  was  to  run  on  or  by  the  brook." 

Up  to  —  Exclusive.  — ■  A  statute  provided  that 
in  all  cases  the  action  or  suit  should  be  con- 
tinued "  up  to  the  trial  or  hearing,  according 
to  the  previous  practice  of  the  said  court,  and 
afterward  according  to  the  provisions  of  this 
act."  It  was  held  that  the  words  "  up  to  "  in 
this  rule  were  exclusive  of  the  trial  or  hearing, 
which  should,  therefore,  be  conducted  accord- 
ing to  the  provisions  of  the  act,  and  not  accord- 
ing to  the  previous  practice  of  the  court. 
Robertson  v.  Brandes,  11  Manitoba  264. 

But  in  State  v.  Flutcher,  166  Mo.  582,  it 
was  said :  "  The  last  order  of  record  in  ref- 
erence to  extension  of  time  for  filing  the  bill 
of  exceptions  is  in  these  words,  '  be  again  ex- 
tended up  to  the  28th  day  of  June,  1901,'  and 
the  state  contends  that,  inasmuch  as  the  bill 
was  filed  on  that  date,  such  filing  was  too  late. 
We  do  not  favor  this  view.  The  words  '  tip 
to  '  constitute  a  colloquial  expression  —  a  slang 
phrase.  Vol.  6,  Cent.  Diet.  The  word 
'  to,'  which  was  evidently  the  controlling  word 
in  this  connection  and  instance,  is  sometimes 
a  word  of  '  inclusion.'  Cent.  Diet.  In  this 
sense  we  hold  it  was  thus  used  in  the  case  at 
bar,  and,  therefore,  that  the  bill  was  filed  in 
time." 

3.  "  Upon  "    Interchangeable  with   "  On."  — 

Caldwell's  Case,  19  Wall.  (U.  S.)  264;  O'Don- 
nell  v.  Preston,  74  N.  Y.  App.  Div.  86  ;  Sutton 
v.  Cori  .  85  Va.  132. 
"  On"  Clerical  Mistake  for  "  Or,"  —  See  Gould 


v.  Wise,  18  Nev.  261  ;  Franklin  Tp.  v.  Pennsyl- 
vania State  Lunatic  Hospital,  30  Pa.  St.  524. 

So  in  Levering  v.  Philadelphia,  etc.,  R.  Co., 
8  W.  &  S.  (Pa.)  459,  "or"  in  a  statute  was 
read  on. 

Improvement  Upon  land.  —  The  breaking  of 
land  with  a  plough  is  not  an  improvement 
upon  land,  such  as  will  entitle  the  person  do- 
ing the  breaking  to  a  mechanic's  lien  therefor. 
Brown  v.  Wyman,  56  Iowa  452. 

Relative  To. — "  On  means  in  reference  or 
relative  to."  Smith  v.  Molleson,  74  Hun  (N. 
Y.)  610. 

4.  On  Denoting  Neighborhood.  —  Burnam  v. 
Banks,  45  Mo.  351,  in  which  case  it  was  said: 
"  On  [is  defined  as  meaning]  at  or  near,  indi- 
cating situation,  place,  or  position ;  as,  on  the 
one  hand ;  on  the  other  hand ;  the  fleet  is 
on  the  American  coast ;  the  island  is  on  the 
coast  of  England ;  on  each  side  stands  an 
armed  man  —  that  is,  at  or  near  each  side ; 
Philadelphia  is  situated  on  the  Delaware." 
See  also  Sutton  v.  Com.,  85  Va.  132. 

On  Board. —  See  Board,  vol.  4,  p.  594. 

On  Either  Side.  —  Where  an  act  forbade  the 
erection  of  any  house  or  building  beyond  the 
front  main  walls  of  "  a  house  *  *  *  on 
either  side  thereof,"  the  expression  "  house 
*  *  *  on  either  side  thereof  "  was  held  to 
mean  a  building  standing  within  some  degree  of 
proximity,  and  not  one  standing  some  con- 
siderable distance  away  from  such  house. 
Ravensthorpe  Local  Board  v.  Hinchcliffe,  24 
Q.  B.  D.  171. 

Upon  His  Own  Premises. — See  the  title  Carry- 
ing Weapons,  vol.  5,  pp.  742,  743. 

On  the  Premises.  —  In  Rockland  First  Cong. 
Church  v.  Holyoke  Mut.  F.  Ins.  Co.,  158  Mass. 
475,  it  was  said :  "  For  nearly  four  weeks 
naphtha  was  used  within  a  few  inches  of  the 
outer  wall  of  the  building  to  produce  the  flame 
which  was  brought  in  contact  with  the  building. 
It  would  be  a  narrow  and  unreasonable  con- 
struction of  the  policies  in  reference  to  the 
purposes  for  which  the  words  were  inserted  to 
say  that  the  use  of  naphtha  was  not  '  on  the 
premises  '  because  while  in  liquid  form  it  was 
a  few  inches  outside  of  the  wall,  when  it  was 
made  to  produce  an  effect  directly  on  the  prem- 
ises by  burning  it  in  the  form  of  gas  and  direct- 
ing it  against  the  building." 

"  On  Lakes  or  Rivers."  —  A  carrier  received 
freight  to  be  transported  partly  by  rail  and 
partly  by  water,  and  in  the  bill  of  lading  it 
was  stipulated  that  "  it  is  especially  agreed  and 
understood  that  the  company  is  not  responsible 
for  loss  or  damage  on  the  lakes  or  rivers."  The 
loss  occurred  while  the  goods  were  stored  in  a 
wharfboat  awaiting  arrival  of  a  packet  wherein 
to  ship  them.    It  was  held  that  "  on  the  lakes  or 

i  Volume  XXIX, 


Definition. 


UPON— ON. 


Definition. 


number  of  cases  in  reference  to  time, 

rivers  "  was  intended  to  mean  that  the  carrier 
was  not  to  be  responsible  for  loss  or  damage 
occurring  in  the  navigation  of  lakes  or  rivers, 
and  the  loss  while  upon  the  wharfboat  was  not 
a  loss  occurring  in  navigation.  St.  Louis,  etc., 
R.  Co.  v.  Smuck,  49  Ind.  302. 

On  a  River.  —  In  Bristol  Hydraulic  Co.  v. 
Boyer,  67  Ind.  241,  the  court  said:  "We  do 
not  think  that  this  language  necessarily  im- 
plies that  the  plaintiff  was  a  riparian  owner. 
He  says,  to  be  sure,  that  his  mills  were 
'  situate  on  the  Little  Elkhart  river.'  But  the 
word  on  is  frequently  used  in  a  sense  different 
from  '  superimposed '  or  '  superincumbent.' 
Mills  are  not  built  on  a  river  in  the  sense  in 
which  boats  run  on  a  river.  We  speak  of 
towns  and  cities  as"  being  upon  certain  rivers, 
meaning  thereby  that  they  are  adjoining  or 
near  to  the  rivers.  Mills  may  not  be  usually 
built  so  as  to  occupy  the  immediate  banks  of 
rivers." 

Drunk  on  Premises.  —  Under  an  indictment 
which  charges  one,  not  having  obtained  the 
license  of  a  retailer,  with  selling  liquor  which 
was  "  drunk  on  or  about  the  premises,"  the 
person  so  charged  may  be  convicted  though 
the  liquor  was  drunk  in  the  public  road  about 
five  yards  from  his  door,  but  in  full  view  of  his 
premises.  Whaley  v.  State,  87  Ala.  83.  See 
also  Piearce  v.  State,  40  Ala.  720 ;  Powell  v. 
State,  63  Ala.  177. 

Same  —  Intoxicating  Liquor.  (See  also  the 
title  Intoxicating  Liquors,  vol.  17,  pp.  365, 
366.)  —  A  beer  retailer,  having  only  an  "  off 
license,"  placed  a  bench  just  outside  his  street 
door,  and  his  customers  sat  on  the  bench  while 
drinking  the  ale  he  supplied.  It  was  held  that 
the  ale  was  sold  "  to  be  consumed  on  the 
premises."  Cross  v.  Watts,  13  C.  B.  N.  S. 
239,  106  E.  C.  L.  239.  But  ale  handed  through 
-  a  window  to  a  customer  who  called  for  it  and 
drank  part  of  it  while  standing  on  the  highway 
was  held  not  to  have  been  sold  "  to  be  con- 
sumed on  the  premises,"  though  he  drank  the 
remainder  of  the  ale  while  sitting  on  the 
window-sill  of  the  house.  Deal  v.  Schofield, 
L.  R.  3  Q.  B.  8,  8  B.  &  S.  760. 

On  the  Section  Line —  Where,  under  an  agree- 
ment relinquishing  to  a  railroad  company  a 
right  of  way  one  hundred  feet  wide  over  a  tract 
of  land  situated  in  two  sections  of  a  township, 
the  railroad  was  to  be  located  "  on  the  section 
line,"  it  was  held  that  the  company  would  not 
forfeit  its  right  to  the  land  because  its  track 
was  not  laid  immediately  on  and  along  the 
section  line,  provided  it  was  constructed  within 
the  limits  of  the  one  hundred  feet,  and  this 
strip  embraced  that  line.  Munkers  v.  Kansas 
City,  etc.,  R.  Co.,  60  Mo.  334. 

On  Shore.  —  The  phrase  "  on  the  shore  of 
any  sea  or  tidal  water,"  in  the  English  Mer- 
chant Shipping  Act,  1854,  17  and  18  Vict.,  c. 
104,  §  458,  means,  according  to  its  nautical  in- 
terpretation, near  the  shore,  not  hard  and  fast 
on  the  shore.  The  Leda,  Swabey  40 ;  The 
Mac,  7  P.  D.  126,  51  L.  J.  Adm.  81. 

The  words  "  on  shore "  in  a  statute  mean 
"  on  land,"  and  it  was  held  that  an  officer 
making  a  seizure  at  an  inland  place  at  any 


when  a  thing  was  to  have  been  done 

distance  from  the  sea  was  within  the  scope  of 
the  act.    Rex  v.  Brady,  1  B.  &  P.  188. 

On  Stocks. —  An  insurance  on  "a  bark  on 
the  stocks  "  covers  only  the  vessel  as  far  as 
its  construction  may  have  proceeded.  It  does 
not  cover  timbers  not  united  to  the  keel  or  the 
structure  thereon  of  the  contemplated  bark,  al- 
though completely  prepared  to  be  used  in  it. 
Hood  v.  Manhattan  F.  Ins.  Co.,  11  N.  Y.  532. 

On  Track.  —  An  animal  near  a  railroad,  and 
on  the  company's  right  of  way,  has  been  held 
not  to  be  an  obstruction  on  the  track  within 
the  meaning  of  a  statute  making  it  the  duty  of 
a  railroad  company  to  use  all  means  to  stop 
a  train  on  perceiving  an  obstruction  on  the 
track.  East  Tennessee,  etc.,  R.  Co.  v.  Bayliss, 
77  Ala.  434 ;  Louisville,  etc.,  R.  Co.  v.  Reid- 
mond,  11  Lea  (Tenn.)  205. 

On  Water. —  A  stipulation  in  a  contract  for 
the  hire  of  a  slave  that  he  should  not  be  "  em- 
ployed on  water  "  was  held  not  to  be  violated 
by  sending  him  with  horses  to  water  in  the 
shallow  part  of  a  deep  river,  with  express  in- 
structions not  to  ride  them  into  deep  water. 
Madre  v.  Saunders,  3  Jones  L.  (48  N.  Car.)  1. 

On  the  Window  Sill. —  In  an  action  for  negli- 
gence the  jury  were  instructed  that  if  they  be- 
lieved from  the  evidence  "  that  the  plaintiff's 
arm  was  resting  on  the  sill  of  the  window,  the 
placing  of  his  arm  on  the  window-sill  of  the 
passenger  car  window  by  the  plaintiff  was  not 
necessarily  contributory  negligence  on  his 
part."  The  appellate  court  said  of  this  in- 
struction:  "Instruction  No.  11  would  ordi- 
narily be  correct  if  construed  to  mean,  by  using 
the  words,  '  on  the  window-sill,'  that  there  was 
no  protrusion  beyond ;  but,  under  the  circum- 
stances of  this  case,  the  court  ought  to  have 
modified  the  instruction  in  such  manner  as  to 
make  the  distinction  quite  plain  to  the  minds 
of  the  jury,  viz.,  that  to  rest  the  arm  on  the 
window-sill  of  a  car,  provided  it  does  not  pro- 
trude, is  not  negligence  per  se ;  but,  if  it  does 
protrude,  the  act  becomes  negligence  in  con- 
templation of  law."  Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  35  W.  Va.  389. 

Upon  and  Over. —  In  a  statute  authorizing  a 
railroad  company  to  construct  its  railroad 
across,  along,  or  upon  any  stream  of  water, 
watercourse,  street,  highway,  etc.,  it  was  held 
that  the  word  upon  did  not  necessarily  mean 
upon  the  common  grade  of  the  street ;  but  that 
by  the  statute  the  company  was  authorized  to 
lay  its  road  along  any  street  at  or  above  or 
below  the  common  level  of  the  existing  or 
changed  surface  of  the  street.  It  was  said, 
however,  that  the  statute  did  not  authorize  the 
occupancy  by  a  railroad  for  its  exclusive  use 
of  the  entire  street  or  of  such  considerable 
portion  of  it  as  would  substantially  prevent  the 
use  of  it  by  the  general  public.  Arbenz  v. 
Wheeling,  etc.,  R.  Co.,  33  W.  Va.  1. 

But  in  Ruckert  v.  Grand  Ave.  R.  Co.,  163 
Mo.  276,  it  was  said :  "  '  Over '  means  over, 
and  can  only  apply  to  elevated  roads  ;  '  under  ' 
means  beneath,  and  can  refer  only  to  under- 
ground roads  ;  and  on  means  on,  and  can  only 
refer  to  a  surface  road  on  the  street." 

"  To  say  of  a  railway  that  it  is  built  upon, 
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on  "  a  certain  date,  or  "  on  "  the  h; 

over,  or  in  a  street  which  it  merely  crosses  when 
following  the  course  of  another  street  is  not 
according  to  common  usage."  State  v.  New- 
port St.  R.  Co.,  1 6  R.  I.  533-  See  also  Chicago, 
etc.,  R.  Co.  v.  Dunbar,  100  111.  137.  And  see 
Across,  vol.  1,  p.  574  J  Over,  vol.  21,  p.  1022. 

1.  After  —  Immediately.  (See  also  After, 
vol.  1,  p.  921.) — In  State  v.  Henderson,  54 
Md.  345,  the  court  said:  "On  means  'at  the 
time  of,'  says  Webster,  and  Worcester  says 
'  immediately.'  It  cannot  mean  '  after  '  except 
in  the  sense  that  the  time  immediately  suc- 
ceeding and  '  in  contact  with  '  *  *  *  is 
such."    See  also  Sutton  v.  Com.,  85  Va.  132. 

But  as  to  the  meaning  of  upon,  in  the 
phrase  "  upon  arraignment,"  in  Sutton  v.  Com., 
8s  Va.  132,  the  court  said:  "  It  would  be  stick- 
ing to  the  letter  and  discarding  the  sense  to  so 
construe  the  law  as  it  is  written  as  to  hold  that 
upon  means  '  at  the  time  of  '  and  not  after." 

Where  it  was  provided  that  "  it  shall  be  the 
duty  of  the  commissioners  on  receiving  the 
report  of  the  viewers  aforesaid  to  cause  the 
same  to  be  read  before  their  meeting,"  it  was 
held  that  the  word  on  was  not  equivalent  to 
"  immediately  on."  Masters  v.  McHolland,  12 
Kan.  25. 

But  in  the  following  cases  on  and  upon 
were  distinguished  from  "  after :"  State  v. 
Henderson,  54  Md.  345;  Frazier  v.  Draper,  51 
Mo.  App.  163 ;  Com.  v.  Philadelphia  County 
Prison,  4  Brews.  (Pa.)  322. 

Same  —  Upon  Which.  —  In  Lee  v.  Cook,  1 
Wyo.  419,  it  was  said  :  "  '  Whereupon,'  '  upon 
which,'  '  after  which,'  are  interchangeable 
terms." 

Same  — "On  Notice."  —  By  the  statute  59 
Geo.  III.,  c.  134,  §  39,  an  order  of  the  church- 
building  commissioners  for  stopping  paths 
through  a  churchyard  was  to  be  made  with  the 
consent  of  two  justices,  and  on  notice  given  in 
the  manner  and  form  prescribed  by  the  High- 
way Act,  55  Geo.  III.,  c.  68 ;  and  no  appeal 
would  lie  against  the  order.  It  was  held  that 
an  order  of  the  commissioners,  being  final  when 
made,  must  be  preceded  by  notice ;  and  that 
the  words  "  on  notice  being  given,"  in  the  stat- 
ute, must,  with  reference  to  such  an  order,  be 
read  "  after  notice  given."  Reg.  v.  Arkwright, 
12  Q.  B.  960,  64  E.  C.  L.  960. 

On  and  from  the  Date.  —  A  railway  ticket  con- 
tained the  following  words  :  "  Good  for  one  con- 
tinuous passage  on  and  from  the  date  stamped 
on  the  back."  In  construing  this  provision  the 
court  said :  "  The  word  on  signified  that  it 
was  good  for  the  passage  on  the  day  named ; 
and  the  words  '  and  from  '  covered  the  whole 
time  to  be  consumed  in  the  continuous  trip." 
Texas,  etc.,  R.  Co.  v.  Powell,  13  Tex.  Civ.  App. 
213. 

On  Decree.  —  The  power  to  grant  alimony 
"  on  any  such  decree,"  within  the  meaning  of 
the  English  Matrimonial  Causes  Act,  1857,  20 
&  21  Vict.,  c.  85,  §  32,  "if  not  confined  to  the 
time  of  making  the  decree,  must  mean  shortly 
after."  Robertson  v.  Robertson,  8  P.  D.  96,  31 
W.  R.  652,  per  Jessel,  M.  R. 

"  On  a  decree  "  being  made,  means  after  the 
decree  is  made  —  contemporaneously  or  imme- 
diately after.    Bradley  v.  Bradley,  3  P.  D.  50. 


>pening  of  a  certain  event.1 

"  On  Deposit  to  Be  Paid.  '  —  In  the  absence  of 
any  explanatory  evidence,  a  writing  by  which 
the  depositary  acknowledges  receipt  of  a  cer- 
tain number  of  dollars  in  gold  "  on  deposit,  to 
be  paid  "  to  the  depositor  "  on  demand,"  will  be 
held  to  be  a  contract  for  a  loan  of  money,  pay- 
able presently  or  on  demand ;  and  the  statute 
of  limitations  will  begin  to  run  against  it  from 
the  date  of  the  writing.  Wright  v.  Paine,  62 
Ala.  340,  34  Am.  Rep.  24. 

On  Payment  of  Freight.  —  "  The  meaning  of 
the  words  '  on  payment  of  freight '  in  bills  of 
lading  and  charter-parties  is  not  that  freight  is 
to  be  paid  either  immediately  before  or  imme- 
diately after  the  delivery  of  the  cargo,  but  that 
the  two  acts  are  to  be  concurrent,  and  the 
master  may  demand  payment  of  the  freight 
each  day  on  the  cargo  delivered."  1  Maude  & 
Pollock  on  Merchant  Shipping  153,  citing  Black 
v.  Rose,  2  Moo.  P.  C.  C.  N.  S.  277 ;  Paynter  v. 
James,  L.  R.  2  C.  P.  348. 

On  Return  of  This  Certificate  Properly  Indorsed. 
—  In  Hillsinger  v.  Georgia  R.  Bank,  108  Ga. 
357,  it  was  held  that  a  certificate  of  deposit 
issued  by  a  bank  and  payable  to  the  order  of 
the  depositor  "  on  return  of  this  certificate 
properly  indorsed  "  was  not  due  until  the  pay- 
ment thereof  was  actually  demanded.  Compare 
Lynch  v.  Goldsmith,  64  Ga.  42. 

(' On  Right  Delivery  of  the  Car^o."  —  Where, 
by  the  terms  of  a  bill  of  lading,  freight  was  to 
be  paid  "  on  right  delivery  of  the  cargo,"  it 
was  held  that  the  delivery  and  payment  were  to 
be  concurrent  acts,  and  that  the  master  was  not 
bound  to  deliver  the  cargo  unless  the  consignee 
paid  or  was  ready  and  willing  to  pay  at  the 
same  time.  Paynter  v.  James,  L.  R.  2  C.  P. 
348.  The  court  said,  quoting  from  Tindal,  C. 
J.,  in  Reg.  v.  Humphrey,  10  Ad.  &  El.  369: 
"  The  words  of  the  act  '  upon  his  admission  ' 
do  not,  as  it  appears  to  us,  mean  after  the 
admission  has  taken  place,  but  upon  the  occa- 
sion of,  or  at  the  time  of,  his  admission. 
*  *  *  And  we  hold  it  therefore  to  be  un- 
necessary to  refer  to  instances  of  the  legal 
meaning  of  the  word  upon,  which,  in  different 
cases,  may  undoubtedly  mean  either  before  the 
act  done  to  which  it  relates,  or  simultaneously 
with  the  act  done,  or  after  the  act  done,  ac- 
cording as  reason  and  good  sense  require  the  in- 
terpretation, with  reference  to  the  context  and 
the  subject-matter  of  the  enactment."  The 
court  then  added  :  "  That  is  a  very  clear  state- 
ment of  the  various  meanings  of  the  words  on 
or  upon." 

Devise.  —  Where  there  is  a  devise  to  A  in 
fee,  and  if  he  dies  without  issue,  then  "  at,"  or 
on,  or  tipon  his  death,  over,  A  takes  an  estate 
in  fee  with  an  executory  devise  over,  in  case 
he  leaves  no  issue  living  at  his  death.  Doe  v. 
Frost,  3  B.  &  Aid.  546,  5  E.  C.  L.  373  ;  Ex  p. 
Davies,  2  Sim.  N.  S.  114;  Parker  v.  Birks,  1 
Kay  &  J.  156;  Coltsmann  v.  Coltsmann,  L.  R. 
3  H.  L.  121.  In  this  last  case  the  words  were 
"  die  without  heirs  of  the  body."  But  if  the 
phrase  is  "  after  "  his  death,  over,  that  is  not 
quite  so  strong  (per  Wood,  V.  C,  in  Parker  v. 
Birks,  1  Kay  &  J.  165),  pointing,  as  it  does, 
less  precisely  to  the  moment  of  his  death  ;  and 
accordingly,  the  construction  in  the  latter  case 
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On  or  About.  —  "  On  or  about  "  a  giv< 
on  the  day  or  on  a  day  either  before  or 

will  frequently  give  to  A  an  estate  tail.  Walter 
v .  Drew,  i  Comyns  372  ;  Doe  v.  Cooper,  1  East 
229  ;  Jones  v.  Ryan,  9  Ir.  Eq.  249  ;  2  Jarman  on 
Wills  516-522. 

Same  —  On  Attaining.  —  A  devise  to  T.  for 
life,  remainder  to  his  second  son  "  on  his 
attaining  twenty-one,  but  in  default  of  there 
being  a  second  son,"  then  over,  does  not  give 
to  a  second  son  dying  under  the  age  of  twenty- 
one  years  an  estate  in  fee  with  an  executory  de- 
vise over,  but  only  a  remainder  contingent  on 
his  attaining  the  age  of  twenty-one  years. 
Alexander  v.  Alexander,  16  C.  B.  59,  81  E.  C. 
L.  59. 

A  gift  by  will  of  lands  to  one  "  on  his  attain- 
ing twenty-three,"  is  contingent  upon  his  attain- 
ing that  age,  and  he  is  not  entitled  to  the  rents 
and  profits  accruing  before  he  has  reached  it. 
Love  v.  Love,  7  L.  R.  Ir.  306. 

Same  —  On  Decease  Of. —  If  an  estate  be  vested 
in  trustees  upon  trust  for  A  for  life,  and  "  on 
the  decease  of  A  "  to  sell,  the  trustees  have  no 
power  to  sell  during  the  life  of  A,  however 
beneficial  it  may  be  to  the  parties  interested  in 
the  trust.  Johnstone  v.  Baber,  8  Beav.  233  ; 
Blacklow  v.  Laws,  2  Hare  40  ;  Mosley  v.  Hide, 
17  Q.  B.  91,  79  E.  C.  L.  91  ;  Want  v.  Stalli- 
brass,  L.  R.  8  Exch.  175.  But  if  an  estate  be 
devised  to  A  for  life  and  after  her  decease  to 
trustees  upon  trust  to  sell  "  as  soon  as  con- 
veniently may  be  after  the  testator's  decease," 
the  trustees,  with  the  concurrence  of  A,  can 
make  a  good  title.  Mills  v.  Dugmore,  30  Beav. 
104,  2  Lewin  on  Trusts  430. 

Same.  —  On  Marriage  has  been  read  "  at 
twenty-one  or  marriage."  Lang  v.  Pugh,  1  Y. 
&  C.  Ch.  718.  See  further  1  Jarman  on  Wills 
488,  and  cases  there  cited. 

In  Consequence  Of.  —  The  term,  however,  some- 
times means,  in  consequence  of,  or  following ; 
as,  "  on  the  ratification  of  the  treaty  the  armies 
were  disbanded ;"  and  another  meaning  is,  at 
or  in  the  time  of ;  as,  "  on  the  Sabbath  we  ab- 
stain from  labor."    Sutton  v.  Com.,  85  Va.  132. 

Upon  Equivalent  to  When.  —  In  a  contract 
where  money  is  payable  in  instalments,  and  it  is 
agreed  that  a  deed  shall  be  given  upon  the 
payment  of  the  whole  amount  of  the  purchase 
money,  the  word  upon  is  equivalent  to 
"  when."  Adams  v.  Williams,  2  W.  &  S.  (Pa.) 
227. 

Same  —  On  Allotment.  —  Payment  on  shares 
"  on  allotment "  means  "  as  and  when  al- 
lotted." Browne  v.  Pickering,  4  Times  Rep. 
726. 

On  or  As  Soon  As,  —  A  written  agreement 
to  convey  land  on  August  1,  1835,  "or  as  soon 
as  the  vendee  shall  pay  $2,000,"  is  limited  to 
August  1  for  execution.  The  words  "  or  as 
soon  as  the  vendee,"  etc.,  refer  to  the  period 
between  the  date  of  the  contract  and  the  same 
August  1  ;  and  a  tender  of  a  deed  after  that 
time  will  not  be  sufficient  to  support  an  action 
for  the  purchase  money.  Felter  v.  Weybright, 
8  Ohio  167. 

1.  On  or  About.  —  Bersch  v.  Dittrick,  19  Mo. 
13°- 

The  actual  day  may  be  before  or  after  the 
day  stated.    Conroy  v.  Oregon  Constr.  Co.,  10 


in  day  may,  in  literal  strictness,  mean 
after  the  day.1 

Sawy.  (U.  S.)  633,  23  Fed.  Rep.  73  ;  Paine  v. 
State  Land  Office  Com'r,  66  Mich.  247. 

In  Conroy  v.  Oregon  Constr.  Co.,  10  Sawy. 
(U.  S.)  633,  it  was  said  :  "  But  an  averment 
that  a  fact  occurred  '  on  or  about '  a  certain 
day  is  not  an  averment  that  it  occurred  on  any 
distinct  day  or  time.  The  actual  day  or  time 
may  be  either  before  or  after  the  one  stated 
with  an  '  on  or  about.'  " 

Where  a  contract  —  as,  for  instance,  to  de- 
liver goods  —  is  by  its  terms  to  be  performed 
"  on  or  about  "  a  date  named,  it  is  interpreted 
to  mean  that  it  must  be  performed  within  a 
reasonable  time  after  such  date  ;  and  what  is  a 
reasonable  time  in  such  a  case  is  a  question 
of  fact  for  the  jury  under  all  the  circumstances. 
Kipp  v.  Wiles,  3  Sandf.  (N.  Y.)  588.  Compare 
Ellis  v.  Thompson,  3  M.  &  W.  445.  See  also 
Reasonable  Time,  vol.  23,  p.  971. 

On  or  About  Said  Privilege.  —  The  defendant 
leased  to  the  plaintiff  a  certain  mill  privilege, 
consisting  of  land,  water  power,  rights  of  flow- 
age  and  of  building  mills,  etc.,  and  covenanted 
that  the  plaintiff  should  have  "  a  privilege  of 
laying  logs,  boards,  and  other  lumber  on  or 
about  said  privilege  aforesaid."  It  was  held 
that  this  was  only  a  covenant  that  the  plaintiff 
might  use  and  occupy  the  land  belonging  to  the 
mill  privilege  for  the  purposes  specified,  and 
not  a  covenant  that  the  plaintiff  might  use  and 
occupy  for  such  purposes  the  defendant's  land 
lying  outside  of  the  mill  privilege.  Thompson 
v .  Banks,  43  N.  H.  540,  the  court  saying : 
"  We  do  not  think  that  the  expression  '  on  or 
about,'  etc.,  was  intended  to  mean  that  the 
grantee  might  lay  his  logs  and  lumber,  not  only 
on  his  own  land,  but  outside  of  it,  on  the  de- 
fendant's land  adjoining.  Though  the  word 
'  about  '  may  frequently  have  the  meaning  of 
around  on  the  outside  of,  without  the  limits  of, 
etc.,  yet  it  as  frequently,  in  common  conversa- 
tion, means  through,  or  over,  in  various  direc- 
tions, or  in  the  various  parts  of  the  whole 
promiscuously.  To  travel  about  the  country 
means  to  go  from  place  to  place  in  the  country, 
and  not  out  of  it.  A  man  about  town  is  not  a 
man  out  of  town.  So  if  a  man  should  scatter 
or  lay  his  lumber  all  about  his  mill  yard,  we 
should  expect  to  find  it  somewhere  within  the 
limits  of  the  yard,  and  not  that  it  would  all  be 
outside  of  them.  To  ascertain  the  meaning  of 
the  word  '  about,'  it  seems  necessary  to  con- 
sider the  words  used  directly  in  connection  with 
it,  and  also  the  subject-matter  in  relation  to 
which  they  are  used.  It  might  have  a  different 
meaning  in  the  sentence  '  all  the  logs  in  and 
about  a  certain  sawmill  '  from  what  it  would 
in  this,  '  all  the  logs  on  or  about  a  certain  mill- 
yard.'  " 

Sailing  of  Vessel, —  See  About,  vol.  1,  p.  197. 
note,  and  see  generally  the  title  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7, 
p.  156. 

Indictment.  —  An  allegation  in  an  indictment 
that  the  accused  did  the  act  "  on  or  about  "  a 
certain  day  may  be  void  for  uncertainty,  as  not 
showing  that  the  action  is  not  barred  by  lapse 
of  time.  U.  S.  v.  Winslow.  3  Sawy.  (U.  S.) 
342.  See  also  the  title  Indictments.  Tnforma- 
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On  or  Before.  — The  phrase  "  on  or  before  "  has  received  judicial  construction 
in  a  number  of  cases  which  are  set  .forth  in  the  note.1 

Miscellaneous  Phrases.  —  In  the  notes  will  be  found  a  number  of  phrases  in 
which  the  terms  "  on  "  and  "  upon  "  occur  that  have  received  construction  by 
the  courts.8 

2.  On  Account.  (See  also  Account,  vol.  i, 
p.  431.) — The  phrase  "on  account"  in  a  re- 
ceipt shows  "  that  the  party  signing  such  re- 
ceipt does  not  consider  the  account  to  which  it 
refers  a  finality."  Fickett  v.  Cohu,  14  Daly  (N. 
Y.)  558. 

On  Advances.  (See  also  Advance  —  Ad- 
vances, vol.  1,  p.  758,  and  the  title  Marine 
Insurance,  vol.  19,  p.  960.) — The  printed 
parts  of  a  marine-insurance  policy  described 
generally  the  property  covered  by  the  policy, 
viz.,  the  body,  tackle,  apparel,  and  any  kind  of 
goods  and  merchandise  of  and  in  the  ship.  The 
words  "  on  advances,"  together  with  the  valu- 
ation, were  written  in  a  blank  left  for  the  par- 
ticular description  of  the  property.  In  con- 
struing this  policy  the  court  said  :  "  When  the 
words  '  on  advances,'  together  with  the  valua- 
tion, are  inserted,  they  cannot  be  taken  to  mean 
any  part  of  the  ship  or  cargo,  because  all  these 
are  already  described,  not  only  in  the  valuation 
clause,  but  in  the  general  clause  descriptive  of 
the  insured  property.  Greater  effect  is  to  be 
attributed  to  the  written  parts  than  to  the 
printed  parts  of  such  contracts."  Providence 
Washington  Ins.  Co.  v.  Bowring,  1  U.  S.  App. 
198. 

On  All  Occasions.  —  A  statute  provided  that 
all  ferrymen  should  give  due  attendance  to  « 
passengers  "  on  all  occasions."  In  construing 
this  provision  in  Jabine  v.  Midgett,  25  Ark. 
475,  the  court  said  :  "  'On  all  occasions  '  is  cer- 
tainly comprehensive  enough  to  include  high 
and  low  water." 

On  Application. —  See  Application,  vol.  2, 
p.  432. 

On  Approval.  —  See  Approve  —  Approver  — 
Approvement,  vol.  2,  p.  522,  note. 

On  Behalf.  —  Where  security  is  to  be  given 
"on  behalf"  of  a  person — e.  g.,  for  costs  that 
may  become  payable  by  an  election  petitioner, 
under  the  English  Parliamentary  Elections  Act, 
1868,  31  &  32  Vict.,  c.  125  — it  cannot  be  given 
by  the  person  himself.  Pease  v.  Norwood,  L. 
R.  4  C.  P.  235. 

In  Lewis  v.  Nicholson,  18  Q.  B.  503,  83  E. 
C.  L.  503,  it  appeared  that  the  defendants,  who 
were  the  solicitors  to  the  assignees  of  a  bank- 
rupt, wrote  to  the  plaintiff's  solicitor  as  follows: 
"  We  hereby,  on  behalf  of  the  assignees,  con- 
sent that  the  net  proceeds  "  shall  be  paid  to 
the  plaintiff.  It  was  held  that  the  defendants 
were  not  contracting  parties,  but  that  the  words 
"  on  behalf  of  the  assignees  "  were  meant  to 
express  a  contract  by  the  assignees. 

On  Call.  —  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  132,  and  see 
Call,  vol.      p.  107. 

On  Complaint.  —  See  Complaint,  vol.  6, 
P-  372- 

"  On  Dutch  Terms." —  A  clause  in  an  insurance 
policy  to  pay  "  all  claims  and  losses  on  Dutch 
terms  "  applies  only  to  claims  made  for  a  loss 
incurred  for  particular  average,  where  the  ship 
wns  stranded,  sunk,  or  burnt,  and  that  is  to  be 
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tions,  and  Complaints,  10  Encyc.  of  Pl.  and 
Pr.  516. 

1.  On  or  Before.  (See  also  Before,  vol.  3, 
p.  909,  note,  and  see  generally  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol. 
4,  p.  65.)  — In  James  v.  Benjamin,  72  Ga.  185, 
it  was  held  that  a  note  payable  on  or  before  a 
certain  day  is  payable  on  that  day  so  far  as 
the  maker  is  concerned ;  that  he  might  pay 
before  if  he  wished,  but  might  put  it  off  until 
the  day  named ;  that  there  is  no  ambiguity 
about  its  legal  effect;  and  that  parol  evidence 
is  inadmissible  to  vary  its  import,  to  show  that 
it  was  to  be  paid  before  the  day  named.  See 
also  Lyle  v.  Baker,  4  Dall.  (Pa.)  433. 

By  the  terms  of  a  note  it  was  not  due  until 
"  on  or  before  four  years  after  date."  In  con- 
struing this  provision  .the  court  said :  "  The 
words  '  on  or  before  '  undoubtedly  gave  to  the 
makers  of  the  note  the  privilege  of  paying  at 
any  time  before  the  end  of  the  four  years,  but 
they  did  not  give  the  holder  of  the  note  the 
right  to  enforce  collection  before  that  time." 
Pagal  v.  Nickel,  107  Wis.  473.  See  also  Bates 
v.  Leclair,  49  Vt.  229  ;  Jordan  v.  Tate,  19  Ohio 
St.  586;  Helmer  v.  Krolick,  36  Mich.  371. 

An  act  to  be  done  "  on  or  before "  a  day 
named  permits  a  doing  on  that  last  day.  Wall 
v.  Simpson,  6  J.  J.  Marsh.  (Ky.)  155  ;  James  v. 
Benjamin,  72  Ga.  185  ;  Sheerer  v.  Manhattan  L. 
Ins.  Co.,  16  Fed.  Rep.  720. 

Where  a  party  stipulates  to  pay  "  on  or  be- 
fore "  a  certain  day,  he  has  a  right  to  pay 
before  the  day,  and  to  demand  performance  of 
the  agreement  of  the  other  contracting  party. 
Wall  v.  Simpson,  6  J.  J.  Marsh.  (Ky.)  155. 

It  has  been  held  that  where  a  note  was  de- 
clared on  as  payable  "  on  or  before  "  a  certain 
day,  and  the  one  offered  in  evidence  was  pay- 
able on  that  date,  there  was  no  variance.  Tip- 
ton v.  Utley,  59  111.  25  ;  Morton  v.  Tenny,  16  111. 
494. 

Where  an  agent  is  authorized  to  sell  land 
"  one-half  payable  on  or  before  one  year,"  a 
contract  to  sell  "  one-half  payable  in  one  year  " 
is  in  pursuance  of  the  authority,  the  legal  rights 
of  the  vendor  being  the  same  in  either  case. 
Deakin  v.  Underwood,  37  Minn.  98. 

Same  —  Opening  of  Road. —  "In  the  present 
case,  the  words  of  the  return  are  that  the  road 
shall  be  opened  '  on  or  before  the  first  day  of 
September  next.'  The  natural,  legal,  and  cor- 
rect construction  of  these  words  is  that  the 
surveyors  shall  open  the  road  between  the  date 
of  the  return  and  the  first  day  of  September,  a 
period  of  nearly  a  year."  Matter  of  Public 
Road,  4  N.  J.  L.  329. 

Same  —  Notice  to  Quit.  —  Notice  by  a  landlord 
to  his  tenant  to  vacate  the  demised  premises 
'on  or  before"  the  day  on  which  the  tennncv 
expires  is  not  a  continuing  offer  to  accept  the 
surrender  by  the  tenant  at  any  time  before  thnt 
day.  Koehler  v.  Scheider,  16  Dalv  (N.  Y) 
235.  See  alco  Geddes  v.  ihomastown  Tp.,  46 
Mich.  319. 
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Conditions.  —  The  words  "  upon  condition  "  are  appropriate  words  for  creating 


ascertained  according  to  a  statement  to  be 
made  up  by  a  Dutch  average  stater  according 
to  Dutch  terms  ;  that  is,  Dutch  law.  Hendricks 
v.  Australasian  Ins.  Co.,  L.  R.  9  C.  P.  460,  10 
Moak  248. 

On  Duty  at  All  Times,  as  used  in  a  policy  of 
insurance  of  a  steamboat,  relative  to  the  watch- 
man, means  on  or  about  the  boat,  so  that  a 
fire  thereon  would  not  progress  without  dis- 
covery. Gibson  v.  Farmers',  etc.,  Ins.  Co.,  1 
Cine.  Super.  Ct.  410. 

On  Each  Entry.  —  See  Each,  vol.  10,  p.  394, 
note. 

Upon  Its  Face.  —  Under  a  statute  providing 
that  "  when  an  alias  or  pluries  execution  is 
issued  it  shall  show  upon  its  face  the  number 
of  previous  executions  which  have  been  issued 
on  the  judgment,"  it  was  held  that  an  indorse- 
ment of  "Al.  execution  "  on  the  back  of  the 
writ  was  not  a  compliance  with  the  require- 
ments of  the  statute.  Driscoll  v.  Morris,  2  Tex. 
Civ.  App.  607. 

On  File.  —  See  File,  vol.  13,  p.  13. 

On  Freight.  (See  also  Freight,  vol.  14, 
p.  546.) — The  words  "on  freight,"  in  a 
memorandum  acknowledging  the  receipt  of  a 
quantity  of  grain,  import  a  bailment  rather  than 
a  sale  ;  but  the  words  are  open  to  explanation 
by  evidence  of  a  custom  or  usage,  in  the  par- 
ticular trade,  which  goes  to  explain  the  memo- 
randum and  establish  a  sale.  Dawson  v.  Kittle, 
4  Hill  (N.  Y.)  107. 

In  an  action  upon  a  memorandum  acknowl- 
edging the  receipt  of  a  quantity  of  corn  in 
store  "  on  freight,"  it  was  held  that  the  trial 
court  erred  in  refusing  to  receive  evidence  of 
a  usage  explaining  the  meaning  of  these  words. 
Outwater  v.  Nelson,  20  Barb.  (N.  Y.)  29, 
wherein  Harris,  J.,  said :  "  It  is  obvious  that 
the  party  receiving  the  corn  did  not  become  the 
absolute  purchaser.  The  defendant  in  the  court 
below  offered  evidence  to  show  that  for  forty 
years  it  had  been  the  practice  at  the  landing 
where  this  corn  was  delivered  to  pay  for  grain 
left  on  freight  after  the  owner  h,ad  ordered  it 
to  be  freighted,  and  not  before." 

"On  Goods."  —  An  underwriter  who  has  sub- 
scribed an  insurance  "  on  goods  "  may  reinsure 
by  the  same  description,  and  the  policy  need 
not  be  expressed  to  be  a  reinsurance.  Macken- 
zie v.  Whitworth,  1  Ex.  D.  36,  15  Moak  286. 

On  Hand.  (See  also  Hand,  vol.  15,  p.  250.) 
—  The  words  in  a  will,  "  wheat  and  corn  on 
hand,"  pass  only  that  which  was  in  the  gran- 
aries of  the  testator  at  the  time  of  his  death, 
and  not  the  ungathered  crop.  Adams  v.  Jones, 
6  Jones  Eq.  (59  N.  Car.)  221. 

On  That  Line. —  After  giving  a  life  estate  a 
testator  made  the  following  devise :  "  The 
plantation  to  come  to  the  nixt  mail  heair 
neerest  in  kindred  and  relation  to  mee,  accord- 
ing to  law,  and  so  on  in  sucksession  on  that 
line."  In  construing  this  provision  in  Mc- 
Intyre  v.  Ramsey,  23  Pa.  St.  320,  the  court 
said :  "  The  words  '  on  that  line  '  do  not 
necessarily  mean  the  male  issue  of  the  devisee, 
but  simply  his  heirs  as  contradistinguished 
from  the  heirs  of  the  tenant  of  the  life  estate 
previously  given." 

On  the  Merits,    (See  also  Merits,  vol.  20,  p. 
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607.) — A  board  of  supervisors  rejected  the 
claim  of  a  justice  for  services  rendered  in  a 
criminal  proceeding,  and  one  of  their  number 
said  in  an  affidavit  that  it  was  rejected  on  its 
merits.  The  court  said  :  "  By  the  phrase  (in 
the  affidavit  of  Dean)  '  on  the  merits '  is 
meant  the  '  legality  '  of  the  charge,  and  not  that 
the  services  had  not  been  rendered."  Ramsdale 
v.  Orleans  County,  8  N.  Y.  App.  Div.  554. 

"  On  a  Passage." — A  vessel  insured  for  a  year 
by  a  policy  which  provided  that  if  she  was  "  on 
a  passage  at  the  end  of  the  term "  the  risk 
should  continue  "  until  arrival  at  port  of  desti- 
nation," sailed  from  the  Chincha  islands  on  a 
voyage  to  Europe,  and  put  into  Callao  on  the 
mainland,  one  hundred  and  twenty  miles  from 
the  islands,  but  which  is  the  port  of  entry  for 
the  islands,  and  where  vessels  bound  from  the 
islands  obtain  the  necessary  clearance,  water, 
and  crew  for  the  further  voyage.  While  there 
the  year  expired.  It  was  held  that  the  vessel 
was  not  "  on  a  passage  "  within  the  meaning 
of  the  policy,  and  that  the  risk  ended  with  the 
year.  Washington  Ins.  Co.  v.  White,  103 
Mass.  238,  4  Am.  Rep.  543. 

"On  Their  Own  Responsibility." — A  testatrix 
bequeathed  certain  sums  to  her  sisters,  each  to 
be  paid  to  them  "  on  their  own  responsibility," 
they  to  use  it  during  their  natural  lives,  and 
at  their  decease  the  principal  so  paid  them  to 
go  share  and  share  alike  to  their  lawful  heirs. 
It  was  held  that  the  direction  that  the  funds 
should  be  paid  over  to  them  "  on  their  own 
responsibility  "  meant  that  they  should  be  en- 
titled to  receive  the  fund  without  giving  secur- 
ity therefor ;  but  where  one  of  the  sisters 
threatened  to  dispose  of  the  fund  expressly 
with  a  view  to  depriving  one  of  the  remainder- 
men of  his  share,  she  might  be  compelled  to 
give  security  for  the  fund  in  equity.  Sherman 
v.  Sherman,  36  N.  J.  Eq.  126. 

On  Trial.  —  (See  also  Trial,  vol.  28,  p.  636.) 
The  provision  of  the  Massachusetts  statute 
allowing  a  term  to  be  continued  until  a  case 
on  trial  at  the  end  thereof  is  finished  must  be 
taken  literally,  and  does  not  apply  to  a  case 
begun  and  suspended  at  some  previous  time 
during  the  term.  Com.  v.  MacLellan,  121 
Mass.  31. 

Under  an  act  allowing  an  amendment  "  on 
the  trial,"  the  plaintiff  may  amend  his  declara- 
tion during  the  argument.  Franklin  F.  Ins. 
Co.  v.  Findlay,  6  Whart.  (Pa.)  483,  37  Am. 
Dec.  430. 

Additional  counts  filed  after  the  evidence  in 
a  case  had  been  closed  and  the  defendant's 
counsel  had  concluded  his  address  to  the  jury 
were  held  to  be  filed  "  on  the  trial."  The 
court  said :  "  The  amendment  complained  of 
here  must  be  considered  as  having  been  allowed 
within  the  time  prescribed  by  the  act,  though 
perhaps  done  near  to  the  close  of  the  last  hour. 
It  was  after  the  trial  had  been  commenced ;  but, 
being  before  the  court  had  charged  the  jury  in 
regard  to  the  law  of  the  case,  and  before  any 
verdict  was  made  or  ready  to  be  delivered  by 
the  jury,  it  was  certainly  done  before  the  close 
of  the  trial  of  the  cause,  and  must  therefore 
have  been  done  on  the  trial  of  it  —  which 
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Definitions.        UPON  MARGINS—  UPON  OR  ON  DEMAND.  Definitions. 


a  condition,  but  they  do  not  of  necessity  create  such  an  estate.1 

Boundaries.  — ■  It  has  been  held  that  a  deed  describing  land  as  bounded  "  upon  " 

or  "  on  "  a  street,  highway,  or  road  should  be  construed  as  including  land  to 

the  centre  of  such  street,  highway,  or  road.2 

UPON  MARGINS.  —  See  Margin  —  Marginal,  vol.  19,  p.  928,  and  the 

titles  Gambling  Contracts,  vol.  14,  pp.  606,  608 ;  Stockbrokers,  vol.  26, 

p.  1057. 

UPON  OR  ON  DEMAND.  —  See  the  title  Demand,  vol.  9,  p.  199. 


brings  it,  as  to  time,  within  the  express  terms 
of  the  act."  Yohe  v.  Robertson,  2  Whart. 
(Pa.)  155. 

On  View.  —  Where,  by  a  Fisheries  Act,  it 
was  provided  that  implements  used  in  contra- 
vention thereof  "  may  be  seized  and  confiscated 
on  view  by  any  fishery  officer,"  it  was  held  that 
the  term  "  on  view  "  was  not  to  be  limited  to 
seeing  the  net  in  the  water  while  in  the  very 
act  of  drifting ;  but  that  if  the  party  acting 
"  on  view "  saw  what,  if  testified  to  by  him, 
would  be  sufficient  to  convict  of  the  offense 
charged,  that  was  sufficient  for  the  purposes  of 
the  act.     Mowat  v.  McFee,  5  Can.  Sup.  Ct.  66. 

On  Whose  Testimony  the  Charge  Against  Him 
Is  Founded.  —  In  Inman  v.  State,  72  Ga.  276,  it 
was  said  :  "  The  words  '  on  whose  testimony 
the  charge  against  him  is  founded  '  are  equiva- 
lent to  the  words  used  in  section  4634  of  the 
code,  '  the  witnesses  who  gave  testimony  before 
the  grand  jury.'  " 

1.  Upon  Condition.  —  Stanley  v.  Colt,  5  Wall. 
(U.  S.)  119;  Sohier  v.  Trinity  Church,  109 
Mass.  19.  See  also  La  Chapelle  v.  Burpee,  69 
Hun  (N.  Y.)  436.  And  see  the  title  Con- 
ditions, vol.  6,  p.  501. 

In  Clapp  v.  Wilder,  176  Mass.  335,  it  was 
said :  "  The  language  is  '  upon  the  express 
condition,'  an  emphatic  form  of  the  expression 
'  on  condition.'  Whatever  may  be  the  force 
of  this  language  in  a  will  (see  Atty.-Gen.  v. 
Wax  Chandlers'  Co.,  L.  R.  6  H.  L.  1  ;  Brad- 
street  v.  Clark,  21  Pick.  (Mass.)  389),  there  can 
be  no  doubt  of  its  usual  meaning  in  a  deed. 
The  phrase  sub  conditione,  or  '  on  condition,' 
is  one  of  the  three  phrases  by  which,  without 
more,  a  conditional  estate  may  be  created.  It 
is  the  first  one  named  by  Littleton,  and  Coke 
says  of  it :  '  This  is  the  most  expresse  and 
proper  condition  in  deed,  and  therefore  our 
author  beginneth  with  it.'  Co.  Litt.  203a. 
Rxwson  v.  School  Dist.  No.  5,  7  Allen  (Mass.) 
125." 

Upon  in  the  Sense  of  "  On  Condition  That."  — 

See  Little  v.  Wilcox,  119  Pa.  St.  447. 

On  Paying  Interest.  —  The  terms  of  payment 
for  a  quantity  of  bricks  furnished  were  "  four 
months'  account,  and  at  the  end  of  four  months 
a  settlement  shall  be  made,  and  eight  months 
longer  will  be  given  on  your  paying  interest 
on  the  amount."  It  was  held  that  the  payment 
of  interest  was  not  a  condition  precedent  to  the 
debtor's  having  eight  months'  credit.  Dodd  v. 
Ponsford,  6  C.  B.  N.  S.  324,  95  E.  C.  L.  324. 

"On  Payment  of  Costs  of  the  action  to  the 
present  time  "  (in  an  order  allowing  an  amend- 
ment of  pleading),  means  such  costs  as  would 
go  to  the  party  against  whom  the  amendment  is 
allowed,  in  case  there  had  been  a  determination 
favorable  to  him,  at  the  date  of  the  order 


granting  leave  to  amend.  Havemeyer  v.  Have- 
meyer,  44  N.  Y.  Super.  Ct.  170. 

Where  the  order  of  a  court  is  "  that  the 
nonsuit  rendered  herein  be  set  aside  upon 
payment  of  costs,"  the  payment  of  costs  is  not 
a  condition  precedent  which  is  to  be  performed 
before  the  full  operation  of  the  order.  Such 
order  has  no  other  effect  than  to  subject  the 
plaintiff  to  the  payment  of  the  costs  of  the 
nonsuit,  and  if  he  does  not  pay  them,  it  may 
furnish  good  cause  for  an  attachment  to  compel 
such  payment.  Dana  v.  Gill,  5  J.  J.  Marsh. 
(Ky.)  244. 

On  judgment  against  a  party  demurring,  with 
leave  to  withdraw  the  demurrer  and  plead,  on 
payment  of  costs,  he  must  seek  the  opposite 
attorney  and  tender  the  costs  to  him  or  offer 
to  pay  them  on  their  being  taxed,  and  this  is 
a  condition  precedent  to  pleading.  Sands  v. 
M'Clelan,  6  Cow.  (N.  Y.)  582. 

Dependent  Covenants.  —  A  contract  of  sub- 
scription bound  the  defendant  to  pay  a  certain 
sum  to  a  railroad  company  when  its  road  was 
completed  to  a  certain  point,  on  the  following 
condition :  "  Provided,  that  upon  such  pay- 
ment there  shall  be  delivered  to  me  a  certificate 
of  stock  for  five  paid-up  shares  of  one  hundred 
dollars  each  in  such  railroad  company  as  may 
build  and  own  said  completed  railroad."  In 
construing  this  provision  in  Courtright  v. 
Deeds,  37  Iowa  508,  the  court  said:  "It  has 
been  held  that  the  use  of  the  words  upon  or 
on  occurring  in  a  like  connection  makes  cove- 
nants dependent.  Adams  v.  Williams,  2  W. 
&  S.  (Pa.)  227;  Halloway  v.  Davis,  Wright 
(Ohio)  129;  Taylor  v.  Rhea,  Minor  (Ala.)  414. 
It  clearly  has  that  force  in  the  obligation  in 
suit.  The  word  upon  indicates  in  the  con- 
nection found  in  the  instrument  a  state  of 
dependence  which  is  extended  to  the  covenant 
of  defendant  by  the  use  of  the  word  '  pro- 
vided.'"  See  also  Oliver  v.  Palmer,  11  Gill 
&  J.  (Md.)  445- 

2.  Boundaries.  —  See  the  title  Boundaries,  vol. 
4,  pp.  813,  814.  And  see  Fraser  v.  Ott,  95 
Cal.  665  ;  Woodman  v.  Spencer,  54  N.  H.  507. 

In  Newhall  v.  Ireson,  8  Cush.  (Mass.)  S9S» 
the  court  held  that  a  boundary  "  to  a  road  " 
and  "  on  the  road  "  extended  to  the  middle  of 
the  road.  But  in  Smith  v.  Slocomb,  9  Gray 
(Mass.)  36,  where  the  boundaries  were  de- 
scribed as  beginning  "  at  an  angle  from  the 
stone  wall  on  the  easterly  side  of  the  afore- 
said road,"  the  words  were  held  to  exclude  the 
presumption  that  half  the  road  was  included 
within  the  boundaries.  Compare  Woodman  v. 
Spencer,  54  N.  H.  507. 

The  presumption  that  a  conveyance  of  land 
bordering  on  a  highway  carries  the  fee  to  the 
centre  of  the  street  will  not  prevail  when,  from 
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UPPER  STORY.  —  See  note  i. 
URBAN  HOMESTEAD.  —  See  note 

US.  —  See  note  3. 

the  description  in  the  deed,  it  is  evident  that 
the  roadbed  was  intended  to  be  excluded ;  so 
where  the  grantee's  line  was  expressly  made  to 
bound  "  on  the  west  side  "  of  a  street,  it  was 
held  that  he  took  no  fee  in  the  street.  Balti- 
more, etc.,  R.  Co.  v.  Gould,  67  Md.  60. 

On  the  River.  —  Where  in  extent  the  line 
around  certain  land  was  described  as  "  running 
to  a  stake  at  the  river,  thence  on  the  river 
northwest,  *  *  *  thence  northwest  *  *  * 
to  a  stake  by  the  river,"  it  was  held  that,  the 
words  "  on  the  river  "  being  fairly  considered 
"  as  intended  to  apply  to  the  line  in  its  whole 
extent,"  this  -description  made  the  river  a 
boundary.     Rix  v.  Johnson,  5  N.  H.  520. 

"On  the  Sea  or  Flats." — The  grant  of  land 
"  bounded  on  the  sea  or  flats "  passes  flats 
appurtenant  to  land  granted.  Saltonstall  v. 
Boston  Pier,  7  Cush.  (Mass.)  195,  the  court, 
by  Fletcher,  J.,  saying  :  "  If  the  deed  had  said 
only  '  easterly  on  the  sea,'  the  expression  '  on 
the  sea '  would  undoubtedly  have  carried  the 
grant  to  low-water  mark,  and  have  included  the 
flats.  The  expression  '  on  the  sea  '  legally  and 
technically  imports  low-water  mark.  The 
grantor  cannot  be  supposed  to  have  intended 
different  things  by  the  expression  '  sea  or  flats,' 
and  having  fixed  the  boundary  easterly  on  the 
sea  he  cannot  be  supposed  to  have  intended  to 
abandon  the  bound  thereby  fixed,  by  the  suc- 
ceeding words  '  or  flats.'  " 

1.  Upper  Story.  —  The  term  upper  story  im- 


ports a  story  above  the  ground.  Rose  v.  King, 
49  Ohio  St.  221. 

2.  Urban  Homestead.  —  A  residence  about 
one-half  mile  within  the  corporate  limits  of  a 
city,  to  which  some  of  the  streets  extended, 
and  which  had  also  been  cut  up  into  quarter 
and  half-acre  lots,  some  of  which  had  been  sold, 
has  been  held  to  be  an  urban  homestead. 
Allen  v.  Whitaker,  (Tex.  1892)  18  S.  W.  Rep. 
160,  distinguishing  Taylor  v.  Boulware,  17  Tex. 
74.  See  also  the  title  Homestead,  vol.  15,  p. 
574  et  seq.,  especially  p.  604. 

3.  Us. —  A  warrant  of  attorney  given  by  two 
persons,  authorizing  an  attorney  to  appear  to 
an  action  to  be  brought  "  against  US  "  and  con- 
fess judgment  "  against  MS,"  will  not  authorize 
the  confession  and  entry  of  a  judgment  against 
one  of  them,  even  though  the  other  be  dead  at 
the  time  when  judgment  is  entered.  Hunt  v. 
Chamberlin,  8  N.  J.  L.  336. 

A  will  contained  the  following  bequest :  "  I 
will  and  hequeath  unto  Alexander  King,  the 
boy  that  now  lives  with  me,  the  sum  of  $200,  to 
be  paid  when  he  comes  to  the  age  of  twenty-one 
years,  provided  he  shall  so  long  live  with  tts." 
In  construing  this  provision  of  the  will,  the 
court  said :  "  The  testator  left  no  issue,  but 
left  a  widow  who  survived  him  some  years, 
and  with  whom  King  lived  until  her  death  — 
she  and  her  husband  being  clearly  meant  in  the 
will  by  the  word  us."  Wilson's  Appeal,  41  Pa. 
St.  95- 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  USAGES  AND  CUSTOMS,  Encyclo- 
paedia of  Pleading  and  Practice,  vol.  22,  p.  405. 

For  other  cognate  matters  in  this  work,  see  the  titles  AMBIGUITY,  vol.  2,  pp.  293, 
299;  INTERPRETATION  AND  CONSTRUCTION,  vol.  17,  p.  12; 
PAROL  EVIDENCE,  vol.  21,  p.  1077. 

As  to  Mining  Customs,  see  the  title  MINES  AND  MINING  CLAIMS,  vol.  20, 
p.  686. 

As  to  the  usages  and  customs  of  -war  and  of  the  military  service,  see  the  title  MILI- 
TARY LAW,  vol.  20,  p.  620. 

For  the  operatioji  of  usage  in  relation  to  specific  matters,  see  the  cross-references  through- 
out the  body  of  this  article,  and  consult  the  General  Index  to  this  work. 

I.  Definitions  —  1.  Usage.  —  Usage,  in  the  sense  in  which  the  term  is 
used  in  this  article,  is  an  established  method  of  dealing  adopted  in  a  particular 
place,  or  by  those  engaged  in  a  particular  vocation  or  trade,  which  acquires 
legal  force  because  people  make  contracts  in  reference  to  it.1 

Distinguished  from  Prescription.  —  In  its  most  extensive  meaning  the  term 
"  usage"  includes  both  custom  and  prescription;2  but,  in  the  narrower  sense 
in  which  it  is  used  in  this  article,  it  does  not  include  either,  since  both  custom 
and  prescription  are  binding  because  they  are  part  of  the  law,  while  usage  is 
binding  only  where  individuals  have  chosen  to  make  it  so.3 

Distinguished  from  Acts  of  Accommodation  or  Indulgence.  —  Mere  acts  of  accommodation 
or  indulgence  do  not  constitute  usage.  The  fact  that  a  certain  thing  has 
been  frequently  done,  not  in  obedience  to  duty  or  contract,  but  by  way  of 
favor,  raises  no  legal  right  to  future  favors  of  the  same  kind.  The  test  is 
whether  the  doing  of  the  thing  was  mutually  understood  by  the  parties  to  be 
a  part  of  their  contract.4    Thus,  the  acceptance  by  a  merchant  of  checks  in 

1.  Usage  Defined.  —  Currie  v.  Syndicate  Des  of  the  community  is  presumed  to  be  conusant, 
Cultivators,  etc.,  104  111.  App.  165;  Morning-  and  which  are  resorted  to  as  known  and  estab- 
star  v .  Cunningham,  110  Ind.  328,  59  Am.  Rep.  lished  tests  of  contracts  in  all  cases  arising 
211;  Lowry  v.  Read,  3  Brews,  (Pa.)  452.  under  them.    The  other  depends  upon  the  usage 

Statutory  Definition  —  North  Dakota.  —  Rev.  of  the  persons  engaged  in  the  traffic  to  which 

Code  N.  Dak.,  §  5128,  defines  usage  as  "a  rea-  they   apply,   the   knowledge  of  which   is  not 

sonable  and  lawful  public  custom  concerning  legally  imposed  on  the  community,  but  derives  its 

transactions  of  the  same  nature  as  those  which  binding  force  from  the  supposed  knowledge  of 

are  to  be  affected  thereby,  existing  at  the  place  the  persons  engaged  in  that  particular  species 

where  the  obligation  is  to  be  performed,  and  of  traffic,  at  the  place,  or  in  the  trade  in  which 

either  known  to  the  parties,  or  so  well  estab-  it  obtains.    The  latter  may  be  proved  by  wit- 

lished,  general,  and  uniform  that  they  must  be  nesses." 

presumed  to  have  acted  with  reference  thereto."  3.  Distinction  Between  Custom  and  Prescription. 

See  Fargo  First  Nat.  Bank  v.  Minneapolis,  etc.,  — See  the  title  Prescription,  vol.  22,  p.  1185. 

Elevator  Co.,  11  N.  Dak.  280.  4.  Acts  of  Accommodation  or   Indulgence. — 

2.  Extensive  Meaning. — Lowry  v.  Read,  3  Cincinnati,  etc.,  Mail  Line  Co.  v.  Boal,  15  Ind. 
Hrews.  (Pa.)  452.  And  see  2  Greenl.  Ev.  (15th  345;  Lewis  v.  Phoenix  Mut.  L.  Ins.  Co.,  44 
ed.),  §  248.  Conn.  72,  wherein  acts  of  an  insurance  com- 

In  Sleght  v.  Hartshorne,  2  Johns.   (N.  Y.)  pany  in  allowing  payment  of  premiums  in  some 

531,  Chancellor  Kent  said:    "When  the  term  cases  after  the  date  on  which  they  were  due, 

'  usages  of  trade  '  is  made  use  of,  it  admits  of  were  held  not  to  constitute  a  usage  binding  on 

an  application,  either  to  the  general  usages  of  the  company. 

trade  which  compose  the  law  of  merchants,  of  In  Madden  v.  Blain,  66  Ga.  49,  it  was  held 
universal  authority  among  commercial  men  in  that  a  courtesy  prevailing  among  physicians  not 
civilized  societies,  and  forming  one  of  the  con-  to  charge  each  other  for  services  did  not  con- 
stituent parts  of  the  laws  of  this  state,  as  the  stitute  a  usage.  But  see  Bremerman  v.  Hayes, 
general  law  of  the  land,  or  to  usages  of  local  9  Pa.  Super.  Ct.  8. 

origin,  or  prevailing  in  a  particular  branch  of  In  Jones  v.  Chaffin,  102  Ala.  382,  it  was  held 

trade.    The  former  are  considered  in  the  nature  that  a  practice  among  warehousemen  not  to  col- 

of  those  positive  laws  of  which  every  member  lect  storage  charges  on  cotton  until  the  cotton 
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payment  of  debts  due  him  does  not  bind  him  to  accept  checks  in  discharge  of 
other  promises  to  pay  money.1 

Distinguished  from  Habit.  —  Since  the  ground  on  which  evidence  of  usage  is 
admitted  is  that  the  parties  are  presumed  to  have  tacitly  incorporated  it  into 
their  contract  a  mere  habit  or  usual  practice  of  particular  persons  which  has 
not  been  so  generally  acquiesced  in  and  adopted  as  to  raise  the  inference  that 
contracts  are  made  with  reference  to  it,  does  not  constitute  such  a  usage  as  is 
admissible  against  one  not  shown  to  have  contracted  with  express  reference 
thereto.* 

2.  Custom.  —  The  word  "  custom  "  is  employed  by  judges  and  text  writers 
in  two  senses:    (i)  as  synonymous  with  the  above  definition  of  "  usage," 


was  ordered  out  of  the  warehouse  did  not  affect 
their  right  to  collect  them  sooner ;  and,  there- 
fore, the  fact  that  certain  cotton  was  burned 
before  it  had  been  ordered  out  did  not  deprive 
the  warehouseman  of  his  right  to  storage 
charges. 

Allowance  of  Time  for  Payment  of  Accounts. — 
In  Brent  v.  Cook,  12  B.  Mon.  (Ky.)  268,  it  was 
held  that  the  fact  that  it  was  the  custom  of  the 
vendor  of  goods  to  wait  twelve  months  with 
those  who -made  accounts  with  him  for  goods, 
will  not  be  sufficient  proof  of  a  contract  to  do 
so  with  a  particular  individual,  especially  when 
it  does  not  show  that  the  purchaser  had  dealt 
with  the  merchant  before  and  knew  his  custom. 
"  We  apprehend  that  the  proof  means  nothing 
more  than  that  the  appellants  were  in  the  habit 
of  indulging  their  customers  for  twelve  months 
for  the  goods  purchased  by  them,  and  not  that 
there  was  a  mutual  implied  agreement  between 
them  and  their  customers  that  the  goods  were 
sold  and  bought  upon  this  credit." 

Discounting  Drafts. —  In  Citizens'  Bank  v.  Graf- 
flin,  31  Md.  507,  1  Am.  Rep.  66,  the  court  said: 
"  Because  the  plaintiffs  had  been  constant  cus- 
tomers of  the  bank,  which  had  discounted  for 
them  many  like  drafts,  and  immediately  sent 
them  on  for  acceptance  *  *  *  was  no  just 
reason  to  compel  the  bank  *  *  *  to  pursue 
a  similar  course  in  the  future.  The  concession 
of  such  a  favor,  although  repeated  in  sundry 
instances,  ought  not  to  be  construed  to  operate 
as  imposing  upon  the  bank  the  imperative  duty 
of  its  constant  repetition,  and  as  conferring 
upon  the  plaintiffs  the  absolute  right  to  demand 
and  insist  upon  its  continuance." 

Passengers  Carrying  Parcels.  —  The  action  of 
a  railroad  company  in  allowing  passengers  to 
carry  packages  of  merchandise  does  not  amount 
to  a  usage  so  as  to  prevent  the  company  from 
refusing  to  aflow  a  passenger  to  carry  such 
package.  Runyan  v.  Central  R.  Co.,  64  N.  J. 
L.  67. 

Land  Contract  —  Cutting  Timber.  —  In  Norton 

v,  Heywood,  20  Me.  359,  it  was  held  that  where 
a  contract  in  relation  to  land  is  explicit  in  its 
terms,  and  gives  no  authority  to  cut  timber 
thereon,  testimony  to  show  that  the  owner  had 
permitted  others,  under  similar  contracts,  to  cut 
timber  without  considering  them  as  trespassers, 
is  inadmissible  to  prove  a  license  from  the 
owner  to  cut  timber  in  the  case  on  trial. 

1.  Acceptance  of  Check  in  Payment.  —  Metcalf 
v.  Weld,  14  Gray  (Mass.)  210. 

■Right  to  Demand  Gold  and  Silver.  —  In  Lord  v. 
Burbank,  18  Me.  178,  the  court  said:  "How- 
ever common  it  may  be  for  persons  in  receiv- 


ing payments  to  waive  their  strict  rights  and  to 
make  use  of  a  paper  currency,  our  laws  can 
recognize  no  such  usage  as  binding  upon  any 
person,  and  when  any  one  insists  upon  his  legal 
right  to  receive  gold  or  silver  only  in  pay- 
ment, the  law  will  uphold  him  in  the  exercise 
of  that  right,  although  it  may  appear  to  be  an 
unexpected  exercise  of  it,  and  not  in  conform- 
ity to  the  accustomed  course  of  transacting 
business  between  parties  in  such  relations." 

2.  Mere  Habit  Not  Usage  —  England. —  Hud- 
son v.  Clementson,  18  C.  B.  213,  86  E.  C.  L. 
213. 

Alabama.  - —  Fisher  v.  Campbell,  9  Port. 
(Ala.)  210 ;  Austill  v.  Crawford,  7  Ala.  335 ; 
McClure  v.  Cox,  32  Ala.  617,  70  Am.  Dec.  552; 
Mobile,  etc.,  R.  Co.  v.  Jay,  61  Ala.  247. 

Illinois.  —  Illinois  Mason's  Benev.  Soc.  v. 
Baldwin,  86  111.  479 ;  Currie  v.  Syndicate  Des 
Cultivators,  etc.,  104  111.  App.  165. 

Iotva.  —  Doughty  v.  Paige,  48  Iowa  483. 
Maine.  —  Adams  v.  Morse,  51  Me.  497. 
Maryland.  —  Farmers  Bank  v.  Duvall,  7  Gill 
&  J.  (Md.)  78. 

New  Hampshire.  —  Johnson  v.  Concord  R. 
Co.,  46  N.  H.  213,  88  Am.  Dec.  199. 

Neiv  York.  —  Robinson  v.  Chittenden,  7  Hun 
(N.  Y.)  133. 

Pennsylvania.  —  Anewalt  v.  Hummel,  109  Pa. 
St.  271. 

And  see  generally,  infra,  this  title,  Knowledge 

of  Usages. 

In  Sawtelle  v.  Drew,  122  Mass.  228,  it  was 
said:  "A  custom,  within  the  meaning  of  the 
law,  if  general,  is  incorporated  into  and  be- 
comes a  part  of  every  contract  to  which  it  is 
applicable;  if  local,  of  every  contract  made  by 
parties  having  knowledge  of  or  bound  to  know 
its  existence.  It  must  be  certain,  definite,  pre- 
cise, and  unvarying.  That  is  not  necessarily  a 
custom  which  is  merely  the  ordinary  mode  of 
doing  business ;  nor  is  a  general  habit  or  prac- 
tice a  custom.  There  is  a  great  variety  of 
things  which,  in  the  ordinary  transaction  of 
business,  are  habitual  and  usual,  but  which  are 
in  no  sense  customs  which,  in  law,  are  incorpo- 
rated into  and  become  parts  of  the  contract 
entered  into.  When,  therefore,  there  is  offered 
to  be  proved  a  custom  which  is  a  part  of  the 
contract  it  becomes  necessary  to  look  carefully 
to  the  exact  language  of  the  tender." 

In  Gronstadt  v.  Witthoff,  15  Fed.  Rep.  265, 
the  court  held  that  a  custom  or  usage  to  dis- 
pense with  the  rule  as  to  the  time  when  vessels' 
lay  days  begin  to  run,  must  be  so  fixed,  uniform, 
and  well  understood  as  to  be  presumed  to  form 
a  part  of  the  contract.     Such  a  usage  is  not 
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meaning  a  course  of  dealing  which  derives  its  legal  force  from  the  assent  of 
the  individual,  express  or  implied;1  (2)  as  something  which  by  long  usage, 
or  judicial  sanction,  has  acquired  the  force  of  law  and  is  binding  without  regard 
to  the  assent  of  the  individual.2  The  failure  to  distinguish  between  these 
two  uses  of  the  word  has  given  rise  to  much  obscurity  and  confusion  of 
thought  on  the  part  of  both  judges  and  text  writers,  and  unless  the  distinc- 
tion is  borne  in  mind  the  decisions  are  frequently  difficult  to  reconcile.3  In 
the  interest  of  accuracy  and  perspicuity  it  would  be  well  if  the  term  were 
employed  solely  to  denote  those  usages  which  have  not  been  incorporated 
into  the  body  of  the  law,  and  which  the  courts  will  not  judicially  notice;  for 
a  custom,  once  it  has  attained  to  the  dignity  of  law,  assumes  a  new  and 
different  status  and  ceases  to  be  a  mere  custom.4 

How  Term  Used  in  This  Title. — A  subsequent  section  of  this  title  will  be 
devoted  to  a  brief  consideration  of  customs  having  the  force  of  law,5  and 
elsewhere  the  term  "  custom  "  will  be  employed  in  the  same  sense  as  "usage," 
to  denote  a  course  of  action  with  reference  to  which  contracts  are  made  or 
acts  are  done. 


made  out  by  evidence  that,  in  the  majority  of 
cases,  merely  certain  kinds  of  cargo  are  dis- 
charged on  lighters  for  the  mutual  convenience 
of  the  consignee  and  the  vessel,  where  it  also 
appears  that  it  is  not  unusual  to  discharge 
upon  the  dock,  and  that  plenty  of  docks  were 
available. 

Casual  or  Exceptional  Cases  do  not  constitute 
usage.  Carter  v.  Philadelphia  Coal  Co.,  77  Pa. 
St.  290. 

1.  Synonymous  with  Usage. —  In  Richmond  v. 

Union  Steamboat  Co.,  87  N.  Y.  240,  it  was  said 
that  the  terms  "  usage,"  "  custom,"  and  "  course 
of  trade  "  are  used  interchangeably.  See  also 
Smith  v.  Sixty  Thousand  Feet  Yellow  Pine 
Lumber,  2  Fed.  Rep.  396. 

2.  Custom  Meaning  Law  —  England.  —  Robin- 
son v.  Mollett,  L.  R.  7  H.  L.  802 ;  Hall  v. 
Nottingham,  1  Ex.  D.  1  ;  Hammerton  v.  Honey, 
24  W.  R.  603. 

United  States.  —  Minis  v.  Nelson,  43  Fed. 
Rep.  777.  And  see  Strother  v.  Lucas,  12  Pet. 
(U.  S.)  410.  " 

Illinois.  —  Currie  v.  Syndicate  Des  Culti- 
vators, etc.,  104  111.  App.  165. 

Indiana.  —  Morningstar  v.  Cunningham,  no 
Ind.  328,  59  Am.  Rep.  211. 

New  York.  —  Wilcox  v.  Wood,  9  Wend.  (N. 
Y.)  349;  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am. 
Rep.  407. 

Ohio.  —  Nolte  v.  Hill,  36  Ohio  St.  186. 

Pennsylvania.  —  Hursh  v.  North,  40  Pa.  St. 
241 ;  Adams  v.  Pittsburg  Ins.  Co.,  76  Pa.  St. 
411;  Wilkes  Barre  Tp.  Nominations,  7  Kulp 
(Pa.)  529. 

The  Century  Dictionary  defines  the  word  as 
follows :  "  The  settled  habitudes  of  a  com- 
munity, such  as  are  and  have  been  for  an 
indefinite  time  past,  generally  recognized  in  it 
as  the  standards  of  what  is  just  and  right : 
ancient  and  general  usage  having  the  force  of 
law.  Some  writers  use  the  word  without  quali- 
fication as  meaning  only  general  customs  — 
that  is,  such  as  are  prevalent  throughout  the 
nation  ;  and  some  as  meaninc  only  local  or 
particular  customs,  such  as  obtain  only  in  a 
particular  class,  vocation,  or  place.  In  modern 
use,  custom  is  more  appropriate  to  immemorial 
habitudes,  either  general  or  characteristic  of  a 


particular  district  and  having  legal  force,  and 
usage  to  the  habitudes  of  a  particular  vocation 
or  trade." 

In  Wilcox  v.  Wood,  9  Wend.  (N.  Y.)  349, 
it  was  said  that  the  distinction  between  a  usage 
of  trade  and  a  common-law  custom  has  not 
always  been  observed.  A  custom  is  something 
which  has,  by  its  universality  and  antiquity, 
acquired  the  force  and  effect  of  a  law,  in  a 
particular  place  or  country,  in  respect  to  the 
subject-matter  to  which  it  relates,  and  is  ordi- 
narily taken  notice  of  without  proof. 

Custom  as  Law  under  Spanish  System. —  See 
Strother  v.  Lucas,  12  Pet.  (U.  S.)  446;  Slidell 
v.  Grandjean,  in  U.  S.  412;  Panaud  v.  Jones, 
1  Cal.  488 ;  Cutter  v.  Waddingham,  22  Mo.  206. 
See  also  Fuero,  vol.  14,  p.  560. 

The  Term  "  Laws  "  in  a  Treaty  includes  usages 
and  customs.  Strother  v.  Lucas,  12  Pet.  (U, 
S.)  410.  See  also  U.  S.  v.  Arredondo,  6  Pet. 
(U.  S.)  715- 

3.  Confusion  of  Ideas. —  See  for  example  Rob- 
inson v.  New  York,  etc.,  Steamship  Co.,  63  N, 
Y.  App.  Div.  217;  Corcoran  v.  Chess,  131  Pa. 
St.  356;  Nelson  v.  Southern  Pac.  R.  Co.,  15 
Utah  331  ;  Lawson  on  Usages  and  Customs, 
§  225  et  seq. 

4.  "  Custom  "  Should  Not  Be  Used  to  Denote  Law. 
—  Tn  Clarke's  Browne  on  Usages  and  Customs 
this  improper  use  of  the  word  is  noticed.  In 
speaking  of  the  custom  of  merchants,  it  is  said 
in  section  13.  that  "so  far  as  it  has  been  judi- 
cially ascertained  and  established,  so  far  as  it  has 
become  the  acknowledged  law  of  the  land,  it 
has,  it  seems  to  us,  ceased  to  deserve  the  name 
of  custom,  just  as  much  as  gavelkind  or  bor- 
ough-English. *  *  *  The  usages  of  particu- 
lar trades,  when  not  restricted  to  some 
particular  limits,  but  extended  to  the  realm  at 
large,  cannot  with  propriety  be  considered  as 
customs  in  the  technical  sense  of  that  term. 
A  usage  of  immemorial  observance,  which  has 
received  judicial  sanction,  becomes  part  of  the 
general  law  of  England.  These  seem  to  us  to 
be  undeserving  of  the  appellation  customs. 
Custom  seems  to  us  to  be  applicable  to  the  law 
before  it  has  been  recognized  as  law." 

5.  See  infra,  next  section,  Customs  Having 
Force  and  Effect  of  Law. 
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II.  Customs  Having  Force  and  Effect  of  Law  — 1.  General  Customs  — 
Common  Law  —  a.  In  General.  —  A  discussion  of  those  general  customs 
which,  through  universal  recognition  and  acquiescence,  and  through  adoption 
by  courts  of  justice,  have  become  a  part  of  the  law  of  the  land,  is  beyond 
the  scope  of  this  title.1 

b.  Development  of  Usage  into  Law.  —  From  the  language  used  in 
some  of  the  cases  it  might  be  inferred  that  no  usage  or  custom  can  become 
law  unless  of  immemorial  antiquity.3  But  this  requirement  is,  in  fact,  limited 
to  those  particular  customs,  noted  in  the  next  succeeding  subdivision,  which 
constitute  a  local  common  law,  different  from  the  general  law  of  the  land. 
No  such  requirement  exists  in  regard  to  general  usages,  and  such  may,  and 
frequently  do,  develop  into  law  although  of  comparatively  recent  origin.3 
The  mercantile  law,  in  especial,  is  very  largely  composed  of  rules  which  within 
the  memory  of  man  were  mere  trade  usages.4    A  good  illustration  of  this 


1.  See  the  title  Common  Law,  vol.  6,  p.  268, 
and  the  specific  titles  treating  of  the  various 
branches  of  the  law. 

"  A  General  Custom  Is  the  Common  Law  itself, 
or  a  part  of  it."  Walls  v.  Bailey,  49  N.  Y. 
464,  10  Am.  Rep.  407. 

2.  See  the  cases  cited  in  the  next  succeeding 
subdivision. 

3.  Modern  Usages  Developing  into  Law.  — 
See  the  title  Common  Law,  vol.  6,  p.  271  el  seq. 

Eight  of  Riparian  Owners  to  Build  Wharves.  — 

The  right  of  riparian  owners  on  navigable 
waters  to  construct  wharves  reaching  from 
their  lands  to  navigable  water  is  regarded  as 
established  by  long  and  recognized  usage. 
Leverich  v.  Mobile,  no  Fed.  Rep.  170;  Sul- 
livan Timber  Co.  v.  Mobile,  no  Fed.  Rep. 
186. 

Duty  of  Vessels  to  Pass  to  Left.  —  In  Drew  v. 

Steamboat  Chesapeake,  2  Dougl.  (Mich.)  33,  it 
was  held  that  a  general  custom  for  vessels  to 
pass  each  other  to  the  left  was  a  part  of  the 
law  of  the  land. 

Powers  of  Municipal  Corporations.  —  In  Spauld- 
ing  v.  Lowell,  23  Pick.  (Mass.)  71,  Shaw,  C.  J., 
said:  "There  are  some  subjects  which  have 
long  been  regarded  as  within  the  authority  of 
towns,  not  made  so  by  statute,  *  *  *  but 
usage.  *  *  *  Indeed,  a  recurrence  to  the 
history  of  the  formation  of  towns  will  show  that 
most  of  the  powers  originated  in  usage,  founded 
on  the  convenience  and  necessities  of  the  in- 
habitants, and  were  afterwards  recognized  and 
confirmed  by  statute."  And  see  the  title 
Municipal  Corporations,  vol.  20,  p.  1140. 

Publication  in  Lieu  of  Personal  Notice.  — 
In  Hall  v.  U.  S.  Insurance  Co.,  5  Gill  (Md.) 
484,  the  court  held  that  stockholders  in  char- 
tered companies,  bound  to  pay  instalments  as 
called  for  upon  notice  from  such  companies, 
are  affected  by  notices  published  in  the  news- 
papers where  the  companies  transact  their  busi- 
ness. The  substitution  of  such  newspaper  pub- 
lication, in  lieu  of  personal  notice,  has  so  long 
been  a  universal  usage,  and  of  a  notoriety  equal 
to  that  of  newspapers  themselves,  that  the  cus- 
tom of  doing  so  has  become  a  part  of  the  law 
of  the  land. 

New  Jersey  —  Collection  of  Interest  on  Judg- 
ment. —  In  Erie  R.  Co.  v.  Ackerson,  33  N.  J. 
L.  34,  it  was  said  that  the  right  to  collect  legal 
interest  on  a  judgment  by  means  of  an  indorse- 
ment on  the  execution  rested  on  usage,  and 


must  be  regarded  as  part  of  the  common  law 
of  New  Jersey. 
Right  to  Drain  Low  Lands  at  Owner's  Expense. 

—  In  Hoagland  v.  Wurts,  41  N.  J.  L.  175,  it 
was  held  that  the  right  of  the  legislature  to 
order  low  lands  drained  at  the  expense  of  the 
owners  rested  on  long  usage  in  New  Jersey. 

New  York  —  Termination  of  Lease.  —  In  Marsh 
v.  Masterson,  15  Daly  (N.  Y.)  114,  it  was  held 
that  the  usage  in  New  York  for  a  yearly  lease 
from  May  1  to  May  1,  to  expire  at  noon  on  the 
last  day,  had  become  so  firmly  established  as  to 
have  acquired  the  force  of  law. 

Pennsylvania  —  Interest  on  Book  Account.  — 
By  the  custom  of  Pennsylvania  a  book  account 
for  goods  sold  bears  interest  from  the  end  of 
six  months  after  the  sale  and  delivery.  Adams 
v.  Palmer,  30  Pa.  St.  346.  And  see  Koons  V. 
Miller,  3  W.  &  S.  (Pa.)  271  ;  Watt  v.  Hoch,  25 
Pa.  St.  411. 

4.  Mercantile  Usages. —  In  Goodwin  v.  Rob- 
arts,  L.  R.  10  Exch.  346,  44  L.  J.  Exch.  157, 
affirmed  1  App.  Cas.  476,  Chief  Justice  Cock- 
burn,  in  speaking  of  the  law  merchant,  said : 
"  It  is  neither  more  nor  less  than  the  usages  of 
merchants  and  traders  in  the  different  depart- 
ments of  trade,  ratified  by  the  decisions  of 
courts  of  law,  which,  upon  such  usages  being 
proved  before  them,  have  adopted  them  as 
settled  law,  with  a  view  to  the  interests  of 
trade  and  the  public  convenience,  the  court 
proceeding  herein  on  the  well-known  principle 
of  law  that,  with  reference  to  transactions  in 
the  different  departments  of  trade,  courts  of 
law,  in  giving  effect  to  the  contracts  and  deal- 
ings of  the  parties,  will  assume  that  the  latter 
have  dealt  with  one  another  on  the  footing  of 
any  custom  or  usage  prevailing  generally  in  the 
particular  department.  By  this  process  what 
before  was  usage  only,  unsanctioned  by  legal 
decision,  has  become  engrafted  upon  or  incor- 
porated into  the  common  law,  and  may  thus  be 
said  to  form  part  of  it." 

In  Conner  v.  Robinson,  2  Hill  L.  (S.  Car.) 
354,  the  court  said  :  "  The  history  of  our  juris- 
prudence abundantly  shows  that  the  law  mer- 
chant is  for  the  most  part  made  up  of  rules 
originally  framed  and  acted  upon  by  the  mer- 
chants for  their  own  convenience  and  the  bene- 
fit of  trade,  which,  with  the  sanction  of  the 
courts  of  justice,  have  become  the  settled  law 
of  the  land,  and  as  binding  on  the  citizen  as 
any  other  rule  of  law ;    and  it  is  from  this 
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may  be  found  in  the  right  of  stoppage  in  transitu.* 

The  Transition  of  a  usage  from  a  question  of  fact,  which  must  be  proved  by 
witnesses,*  to  a  question  of  law,  is  a  gradual  process,  and  probably  no  modern 
usage  can  be  said  to  have  developed  into  law  until  it  has  been  sanctioned  by 
judicial  authority.3  But  after  a  usage  has  been  recognized  and  adopted  by 
courts  of  justice,  it  is  no  longer  a  matter  to  be  proved  by  witnesses,  but  will 
be  judicially  noticed  like  any  other  question  of  law.4 

2.  Particular  Customs  in  England.  —  In  England  there  are  many  particular 
customs  which  constitute  the  law  for  the  localities  in  which  they  prevail.5 


source  that  the  rules  for  the  interpretation  of 
mercantile  contracts  are  principally  derived. 
Every  trade,  art,  and  profession  has  a  language 
in  some  degree  peculiar  to  itself,  and  it  is  only 
by  reference  to  the  general  understanding  of 
those  who  are  accustomed  to  use  it  that  we 
arrive  at  the  meaning.  *  *  *  This  process  of 
law  making  is  perhaps  the  most  unexceptiona- 
ble. A  rule  prescribed  by  the  legislature  is 
necessarily  arbitrary,  and  it  is  out  of  the  ques- 
tion to  expect  that  every  possible  case  upon 
which  it  may  operate  could  be  anticipated.  It 
is  liable  therefore,  sometimes  to  operate  injuri- 
ously, and  it  is  only  tolerated  because  it  is 
productive  of  the  greater  good.  Rules  formed 
by  usage  are  the  work  of  time  ;  they  must  be 
understood  and  acted  upon  by  common  consent 
before  they  become  binding,  and  the  opposing 
interest  of  those  upon  whom  they  operate  is  a 
sure  guaranty  that  they  will  not  be  permitted 
to  operate  unequally.  The  introduction  of  new 
articles  of  commerce,  and  any  new  source  of 
enterprise  which  is  opened  to  the  merchants, 
essentially  different  from  those  which  have 
preceded,  must  give  rise  to  customs  and  usages 
suited  to  their  peculiar  character ;  and  as  there 
are  none  more  interested  than  those  immedi- 
ately concerned  in  the  particular  trade  to  estab- 
lish those  that  are  reasonable  in  themselves 
and  precisely  suited  to  the  occasion,  there  is  no 
reason  why  they  should  not  be  at  liberty  to  pre- 
scribe rules  for  its  government.  These,  it  is 
true,  have  not  the  force  of  law  until  they 
have  received  the  sanction  of  the  courts  of 
justice,  and  in  that  way  become  a  part  of  the 
general  law ;  but  they  are  received  as  evidence 
and  serve  to  explain  what  was  intended  by  the 
parties." 

In  Consequa  v.  Willings,  Pet.  (C.  C.)  225, 
the  court  said :  "  Most  of  the  usages  of  trade 
have  at  some  period  been  proved  as  matters  of 
fact,  and  when  sufficiently  established  they  have 
grown  into  laws." 

For  other  cases  of  interest  on  this  question 
see  Brandao  v.  Barnett,  12  CI.  &  F.  805;  Bar- 
low v.  Lambert,  28  Ala.  704,  65  Am.  Dec.  374 ; 
Wood  v.  Watson,  53  Me.  300 ;  McMasters  v. 
Pennsylvania  R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep. 
264. 

1.  Stoppage  in  Transitu  'Rased  on  Usage.  — 
Kendal  v.  Stevens,  11  Q.  B.  D.  356;  Cox  v. 
Burns,  1  Iowa  64 ;  Grout  v.  Hill,  4  Gray 
(Mass.)  361. 

2.  See  infra.  Proof  of  Usage  —  Necessity  for 
Proof  —  Judicial  Notice. 

8.  In  Bonham  v.  Charlotte,  etc.,  R.  Co.,  13  S. 
Car.  267,  the  court  said :  "  It  is  not  to  be 
denied  that  customs  may  and  do  become  so 
incorporated  that  have  had  their  origin  since 
the  period  of  time  to  which  the  common  law 

29  C.  of  L. — 24  369 


looks  as  the  test  of  antiquity.  It  may  well  be 
questioned  whether  any  modern  custom  becomes 
incorporated  in  the  common  law  until  it  has 
been  established  as  a  matter  of  fact  by  judicial 
authority.  The  change  of  the  status  of  such  a 
question  from  one  of  fact  to  one  of  law  is  by 
gradual  and  almost  insensible  steps."  See  also 
Conner  v.  Robinson,  2  Hill  L.  (S.  Car.)  354. 

4.  Custom  with  Force  of  Law  Judicially  Noticed. 
—  See  the  title  Judicial  Notice,  vol.  17, 
PP-  933>  945-    See  also  the  following  cases  : 

England.  —  Brandao  v.  Barnett,  12  CI.  &  F. 
805  ;  Clements  v.  Scudamore,  1  P.  Wms.  63. 

United  States.  —  Sullivan  Timber  Co.  v. 
Mobile,  no  Fed.  Rep.  186;  Consequa  v.  Wil- 
lings, Pet.  (C.  C.)  225. 

Alabama.  ■ —  Hogan  v.  Reynolds,  8  Ala.  59  ; 
Barlow  v.  Lambert,  28  Ala.  704,  65  Am.  Dec. 
374;  Birmingham  First  Nat.  Bank  v.  Newport 
First  Nat.  Bank,  116  Ala.  520. 

Indiana.  —  Morningstar  v.  Cunningham,  no 
Ind.  328,  59  Am.  Rep.  211. 

Iowa.  —  British,  etc.,  Mortg.  Co.  v.  Tibballs, 
63  Iowa  468.  4 

Minnesota.  —  McKibbin  v.  Great  Northern  R. 
Co.,  78  Minn.  232. 

Nebraska.  —  Crawford  Co.  v.  Hathaway, 
(Neb.  1903)  93  N.  W.  Rep.  781. 

New  York.  —  Livingston  v.  Spero,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.)  243. 

North  Dakota.  —  Power  v.  Bowdle,  3  N.  Dak. 
107,  44  Am.  St.  Rep.  511. 

Ohio.  —  Nolte  v.  Hill,  36  Ohio  St.  186. 

South  Carolina.  —  Bonham  v.  Charlotte,  etc., 
R.  Co.,  13  S.  Car.  267. 

Washington.  —  Bowman  v.  Spokane  First 
Nat.  Bank,  9  Wash.  614,  43  Am.  St.  Rep.  870. 

English  Bankruptcy  Usages. —  Under  the  Eng- 
lish Bankrupt  Act  the  courts  have  taken  judi- 
cial notice  of  certain  usages  which  have  grown 
up  in  connection  therewith  and  become  so  well 
known  as  not  to  require  proof.  See  Crawcour 
v.  Salter,  18  Ch.  D.  30;  Ex  p.  Turquand,  14  Q. 
B.  D.  636;  Ex  p.  Powell,  1  Ch.  D.  501  ;  Ex  p. 
Wingfield,  10  Ch.  D.  591. 

Stare  Decisis.  —  As  to  the  application  of  the 
doctrine  of  stare  decisis  to  decisions  tending 
to  establish  business  usages,  see  the  title  Stark 
Decisis,  vol.  26,  p.  183. 

5.  Local  Common  Law  —  In  Hammerton  v. 
Honey,  24  W.  R.  603,  Jessel,  M.  R.,  said: 
"Now,  what  is  a  custom?  A  custom,  as  I  un- 
derstand it,  is  local  common  law.  It  is  com- 
mon law  because  it  is  not  statute  law ;  it  is  local 
law  because  it  is  a  law  of  a  particular  place  as 
distinguished  from  the  general  common  law. 
Now,  what  is  the  meaning  of  local  common 
law  ?  Local  common  law,  like  general  common 
law,  is  the  law  of  the  country  as  it  existed  be- 
fore the  time  of  legal  memory,  which  is  gener- 
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USAGES  AND  CUSTOMS. 


and  Effect  of  Law. 


To  be  valid,  such  customs  must  be  of  immemorial  antiquity; 1  they  must  be 
certain,3  continued  without  interruption,3  compulsory,4  and  acquiesced 
in;5   and  they  must  not  be    unreasonable,6   or   inconsistent   with  each 


ally  considered  the  time  of  Richard  I.  There- 
fore, when  people  allege  a  custom,  they  allege 
that  which  they  call  a  custom  as  having  been 
the.  law  of  the  place  before  the  time  of  legal 
memory." 

In  Harris  v.  Carson,  7  Leigh  (Va.)  632,  30 
Am.  Dec.  510,  it  was  said:  "In  England, 
where  they  have  particular  customs,  the  custom 
of  the  county  in  which  the  land  lies  is  as  much 
the  law  of  that  county  as  the  common  law  is 
the  law  of  the  other  parts  of  the  country  where 
they  have  no  such  particular  custom.  The  par- 
ticular custom  prevents  the  application  of  the 
common  law  to  the  county  or  district  in  which 
the  custom  prevails,  by  showing  that  the  com- 
mon law,  as  to  this  subject,  never  had  any  ex- 
istence in  that  county  or  district." 

Manor  Customs.  —  See  Gard  v.  Callard,  6  M. 
&  S.  69  ;  Richardson  v.  Capes,  4  Dowl.  &  R. 
512;  Richardson  v.  Walker,  4  Dowl.  &  R.  498; 
Cort  v._  Birkbeck,  1  Dougl.  218  ;  Brabant  v.  Wil- 
son, 6  B.  &  S.  979,  118  E.  C.  L.  979,  35  L.  J. 
Q.  B.  49 ;  Hanmer  v.  Chance,  1 1  Jur.  N.  S. 
397,  13  W.  R.  556;  Portland  v.  Hill,  L.  R.  2 
Eq.  765,  12  Jur.  N.  S.  286,  15  W.  R.  38;  Salis- 
bury v.  Gladstone,  9  H.  L.  Cas.  692 ;  Anglesey 
v.  Hatherton,  10  M.  &  W.  218;  Muggleton  v. 
Barnett,  1  H.  &  N.  282,  2  H.  &  N.  653  ;  Denn 
v.  Spray,  1  T.  R.  466;  Reg.  v.  Hale,  1  Per.  & 
Dav.  293,  9  Ad.  &  El.  339,  36  E.  C.  L.  159; 
Clarkson  v.  Woodhouse,  5  T.  R.  412,  note,  3 
Dougl.  189,  26  E.  C.  L.  74;  Freeman  v.  Phil- 
lipps,  4  M.  &  S.  486 ;  Sheppard  v.  Hall,  3  B.  & 
Ad.  433,  23  E.  C.  L.  110;  Wilcock  v.  Windsor, 
3  B.  &  Ad.  43,  23  E.  C.  L.  29  ;  Davidson  v.  Mo 
Scrop,  2  East  56  ;  Rex  v.  Joliffe,  3  Dowl.  &  R. 
240,  2  B.  &  C.  54,  9  E.  C.  L.  21 ;  Clarke  v. 
Clarke,  2  Y.  &  C.  Exch.  245. 

The  Customs  of  the  City  of  London  are  illus- 
trated in  the  following  cases  :  Bruin  v.  Knott, 
12  Sim.  453;  Piper  v.  Chappell,  14  M.  &  W. 
624;  Stainton  v.  Jones,  2  Selw.  N.  P.  1225; 
Plummer  v.  Bentham,  1  Burr.  248 ;  Blacquiere 
v.  Hawkins,  1  Dougl.  378;  Hartop  v.  Hoare,  1 
Wils.  C.  PI.  8;  Lyons  v.  De  Pass,  3  Per.  & 
Dav.  177;  Laybourn  v.  Crisp,  4  M.  &  W.  320; 
Magrath  v.  Hardy,  6  Scott  627 ;  Bulbroke  v. 
Goodere,  1  W.  Bl.  569  ;  Arnold  v.  Poole,  4  M. 
&  G.  860,  43  E.  C.  L.  444;  Webb  v.  Hurrell,  4 
C.  B.  287,  56  E.  C.  L.  287  ;  Crosby  v.  Hether- 
ington,  5  Scott  N.  R.  637  ;  Bradbee  v.  London, 
5  Scott  N.  R.  79 ;  Collyer  v.  Stennett,  5  Scott 
N.  R.  34;  Salters'  Co.  v.  Jay,  2  Gale  &  D.  414; 
Truscott  v.  Merchant  Tailors'  Co.,  11  Exch. 
855. 

1.  Immemorial  Antiquity  Required.  —  1  Bl. 

Com.  76.  And  see  Minis  v.  Nelson,  43  Fed. 
Rep.  777 ;  Municipal  Invest.  Co.  v.  Industrial, 
etc.,  Trust  Co.,  89  Fed.  Rep.  254;  Stimmel  v. 
Brown,  7  Houst.  (Del.)  224;  Townsend  v. 
Whitby,  5  Harr.  (Del.)  55  ;  Bissell  v.  Ryan,  23 
111.  566  ;  People  v.  Chicago,  etc.,  R.  Co.,  57  111. 
436 ;  Ulmer  v.  Farnsworth,  80  Me.  500  ;  Ocean 
Beach  Assoc.  v.  Brinley,  34  N.  J.  Eq.  438 ; 
Jones  v.  Wagner,  66  Pa.  St.  430,  5  Am.  Rep. 
385 ;  Pennsylvania  Coal  Co.  v.  Sanderson,  94 
Pa.  St.  302,  39  Am.  Rep.  785 ;  Delaplane  v. 
Crenshaw,  15  Gratt.  (Va.)  457. 


What  Constitutes   Time   Immemorial.  —  The 

time  "  whereof  the  memory  of  man  runneth  not 
to  the  contrary  "  has  been  judicially  determined 
to  extend  back  to  the  year  A.  D.  1189,  the  first 
year  of  the  reign  of  Richard  I.  Coolidge  v. 
Learned,  8  Pick.  (Mass.)  508;  Clement  v. 
Bettle,  65  N.  J.  L.  675;  Pavey  v.  Vance,  56 
Ohio  St.  162.  For  an  account  of  the  origin  and 
history  of  "  legal  memory  "  see  the  note  to  Cas- 
sidy  v.  Steuart,  2  M.  &  G.  437,  40  E.  C.  L.  450. 

2.  Must  Be  Certain.  —  Dane's  Abr.,  c.  26,  § 

5  ;  Millechamp  v.  Johnson,  Willes  205,  note  b ; 
Bell  v.  Wardell,  Willes  202  ;  Steel  v.  Houghton, 
1  H.  Bl.  51;  Rex  v.  Ecclesfield,  1  B.  &  Aid. 
360;  Lloyd  v.  Jones,  12  Jur.  657,  17  L.  J.  C. 
PI.  206,  6  C.  B.  81,  60  E.  C.  L.  81;  Selby  v. 
Robinson,  2  T.  R.  758;  Tanistry's  Case,  Dav. 
32  ;  Blewett  v.  Tregonning,  3  Ad.  &  El.  554,  30 
E.  C.  L.  151  ;  Wilkes  v.  Broadbent,  1  Wils.  C. 
PI.  63  ;  Salisbury  v.  Gladstone,  9  H.  L.  Cas. 
692;  Wilson  v.  Willes,  7  East  121;  Clayton  v. 
Corby,  5  Q.  B.  415,  48  E.  C.  L.  415  ;  Peppin  v. 
Shakespear,  6  T.  R.  748 ;  Duberley  v.  Page,  2 
T.  R.  391  ;  Valentine  v.  Penny,  Noy  145  ;  Ely 
v.  Warren,  2  Atk.  189  ;  Hay  ward  v.  Cunning- 
ton,  1  Lev.  231  ;  Hey  ward  v.  Cannington,  1  Sid. 
354;  Manchester  v.  Vale,  1  Saund.  28. 

3.  Must  Have  Been  Continued  Without  Inter- 
ruption.—  1  Bl.  Com.  77;  Clarke's  Browne  on 
Usages  and  Customs,  §  16.  And  see  Minis  v. 
Nelson,  43  Fed.  Rep.  777. 

How  Custom  May  Be  Abrogated.  —  It  seems 
that  the  only  way  in  which  a  custom  having 
the  effect  of  local  law  can  be  got  rid  of  is  by 
statute ;  but  long-continued  nonusage  is  strong 
evidence  of  the  nonexistence  of  the  custom. 
See  Scales  v.  Key,  11  Ad.  &  El.  819,  39  E.  C. 
L.  240  ;  Hammerton  v.  Honey,  24  W.  R.  603. 

In  Green  v.  Reg.,  1  App.  Cas.  513,  it  was  held 
that  as  a  rule,  existing  customs  or  rights  are 
not  to  be  taken  away  by  mere  general  words  in 
an  Act  of  Parliament.  "  But  without  words  es- 
pecially abrogating  them,  they  may  be  abrogated 
by  plain  directions  to  do  something  which  is 
wholly  inconsistent  with  them.  And  this  may 
be  the  case  though  the  act  is  a  private  Act  of 
Parliament,  and  though  the  particular  custom 
may  have  been  confirmed,  years  before,  by  a 
verdict  in  a  court  of  law." 

4.  Must  Be  Compulsory. —  1  Bl.  Com.  78; 
Clarke's  Browne  on  Usages  and  Customs,  §  28. 

5.  Must  Be  Acquiesced  in.  —  1  Bl.  Com.  77. 

6.  Must  Not  Be  Unreasonable.  —  1  Bl.  Com. 
77.  And  see  Dane's  Abr.,  c.  26,  art.  r,  §  4, 
and  c.  36,  art.  2,  §  1,  and  the  following  cases: 
Salisbury  v.  Gladstone,  9  H.  L.  Cas.  692  ;  Smith 
v.  Tyson,  1  Per.  &  Dav.  307,  9  Ad.  &  El.  408, 
36  E.  C.  L.  165;  Clayton  v.  Corby,  5  Q.  B. 
415,  48  E.  C.  L.  415;  Wilkes  v.  Broadbent,  1 
Wils.  C.  PI.  63  ;  Bremner  ii.  Hull,  L.  R.  1  C. 
P.  748,  12  Jur.  N.  S.  648;  Rex  v.  Gordon,  1  B. 

6  Aid.  524;  Hix  v.  Gardiner,  2  Bulst.  195;  Hil- 
ton, v.  Granville,  Dav.  &  M.  614,  5  Q.  B.  701, 
48  E.  C.  L.  701  ;  Rogers  v.  Brenton,  10  Q.  B. 
26,  59  E.  C.  L.  26  ;  Mounsey  v.  Ismay,  1  H.  & 
C.  729  ;  Fitch  v.  Rawling,  2  H.  Bl.  393  ;  Bell  v. 
Wardell,  Willes  202;  Race  v.  Ward,  4  El.  & 
Bl.  702,  82  E.  C.  L.  702;  Hall  v.  Nottingham, 
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other.1  These  customs  are  of  no  practical  importance  in  America,  since 
thev  cannot  here  have  the  immemorial  antiquity  which  is  requisite  to  their 
validity. 2 

III.  Requisites  of  Valid  Usage  —  1.  In  General.  —  The  requisites  of  a  valid 
usage  are  that  it  shall  not  be  unreasonable  or  in  contravention  of  any  positive 
rule  of  law.  In  addition,  the  courts  are  accustomed  to  state  in  a  loose  way 
that  the  usage  must  be  ancient,  general,  certain,  uniform,  and  notorious. 
These  latter  requirements,  however,  have  really  nothing  to  do  with  the  validity 
of  the  usage,  but  are  merely  elements  to  be  considered  in  determining  whether 
it  is  of  such  a  character  as  to  warrant  a  presumption  that  it  must  have  been 
known  to  and  adopted  by  a  contracting  party  who  is  not  shown  to  have  had 
actual  knowledge  thereof.  In  other  words,  antiquity,  generality,  etc.,  are 
not  requisites  of  the  usage  itself,  but  are  matters  from  which  knowledge  of  the 
usage  may  be  implied,  and  therefore  are  properly  treated  in  that  connection.3 

2  Reasonableness — a.  In  General. — One  of  the  requisites  declared  by 
the  courts  to  be  essential  to  the  validity  of  a  custom  or  u  age  is  that  of  rea- 
sonableness.4 The  scope  and  extent  of  the  rule,  however,  if  reasonableness 
is  to  be  considered  as  a  separate  and  distinct  requisite,  cannot  be  stated  on 
authority  with  any  degrae  of  exactness.5  It  is  also  important  in  this  as  in 
other  phases  of  the  subject,  that  usages  of  trade  or  business  should  not  be 


i  Ex.  D.  i  ;  Bennington  v.  Taylor,  2  Lutw. 
1 5 1 7  ;  London  v.  Vanacre,  12  Mod.  270;  Cocks- 
edge  v.  Fanshaw,  1  Dougl.  119;  Colton  v. 
Smith,  1  Cowp.  47 ;  Vinkestine  v.  Ebden,  12 
Mod.  216;  Serjeant  v.  Read,  1  Wils.  C.  PI.  91; 
Beau  v.  Bloom,  3  Wils.  C.  PI.  458 ;  Winchester 
V.  Knight,  1  P.  Wms.  406;  Ely  v.  Warren,  2 
Atk.  189;  Drake  v.  Wiglesworth,  Willes  654; 
Winchester  v.  Willies,  11.  Mod.  48;  Taylor  v. 
Devey,  7  Ad.  &  El.  409,  34  E.  C.  L.  131 ; 
Rockey  v.  Huggens,  Cro.  Car.  220  ;  Vaughan  v. 
Atwood,  1  Mod.  202. 

As  to  reasonableness  as  a  requisite  of  a  valid 
usage,  see  infra,  Requisites  of  Valid  Usage  — 
Reasonableness. 

1.  Must  Not  Be  Inconsistent. —  1  Bl.  Com.  76, 
78.  And  see  Aldred's  Case,  9  Coke  58b; 
Kenchin  v.  Knight,  1  Wils.  C.  PI.  253  ;  Parkin 
V.  Radcliffe,  1  B.  &  P.  282. 

2.  Cannot  Exist  in  America.  —  Ulmer  v. 
Farnsworth,  80  Me.  500 ;  Ocean  Beach  Assoc. 
v.  Brinley,  34  N.  J.  Eq.  438  ;  Jones  v.  Wagner, 
66  Pa.  St.  430,  s  Am.  Rep.  385  ;  Harris  v.  Car- 
son, 7  Leigh  (Va.)  632,  30  Am.  Dec.  510;  Dela- 
plane  v.  Crenshaw,  15  Gratt.  (Va.)  457.  But 
sec  Knovvles  v.  Dow,  22  N.  H.  387,  55  Am. 
Dec.  163. 

3.  See  infra,  this  title,  Knowledge  of  Usages. 

4.  Reasonableness  as  a  Requisite.  —  See  su- 
pra, this  subdivision,  In  General;  infra,  this 
subsection.  See  also  Leuckhart  v.  Cooper,  3 
r.ing.  N.  Cas.  99,  32  E.  C.  L.  55  ;  Bottomley  v. 
Forbes,  5  Bing.  N.  Cas.  121,  35  E.  C.  L.  50; 
Robinson  v.  Mollett,  L.  R.  7  H.  L.  802,  revers- 
ing L.  R.  7  C.  P.  84,  which  affirmed  L.  R.  5  C. 
P.  646;  Dixon  v.  Dunham,  14  111.  324;  Macy 
v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354;  Sec- 
comb  v.  Provincial  Ins.  Co.,  10  Allen  (Mass.) 
305. 

Rule  of  Evidence.  —  In  some  of  the  books  cus- 
tom has  been  confused  with  evidence  of  cus- 
tom, which  is  quite  a  different  thing.  The  rule 
that  custom  must  be  certain,  reasonable,  and 
continuous  is  only  a  rule  of  evidence.  The 
judges  will  not  admit  mere  usage  to  establish 
what  they  think  unreasonable,  and  it  is  in  this 


sense  that  they  say  that  a  custom  must  be  rea- 
sonable. Per  Jessel,  M.  R.,  in  Hammerton  v. 
Honey,  24  W.  R.  603. 

5.  See  generally  the  discussion  infra,  this 
subsection. 

Miscellaneous  Unreasonable  Customs  or  Usages 
—  England.  —  Paxton  v.  Courtnay,  2  F.  &  F. 
131  ;  Leuckhart  v.  Cooper,  3  Bing.  N.  Cas.  99, 
32  E.  C.  L.  5s,  3  Scott  521,  2  Hodges  150. 

United  States.  —  Tilley  v.  Cook  County,  103 
U.  S.  155;  M'Gregor  v.  Pennsylvania  Ins.  Co., 
1  Wash.  (U.  S.)  39,  16  Fed.  Cas.  No.  8,811; 
Taylor  v.  Carpenter,  2  Woodb.  &  M.  (U.  S.)  t, 
23  Fed.  Cas.  No.  13,785  ;  Municipal  Invest.  Co. 
v.  Industrial,  etc.,  Trust  Co.,  89  Fed.  Rep. 
254. 

Alabama.  —  Anderson  v.  Whittaker,  97  Ala. 
690. 

California.  —  People  v.  Gold  Run  Ditch,  etc., 
Co.,  66  Cal.  138,  56  Am.  Rep.  80. 

Georgia.  —  Leonard  v.  Peeples,  30  Ga.  61; 
Horan  v.  Strachan,  86  Ga.  408,  22  Am.  St.  Rep. 
471. 

Kentucky.  —  Watkins  v.  Eastin,  1  A.  K. 
Marsh.  (Ky.)  402;  Bodley  v.  Craig,  1  T.  B. 
Mon.  (Ky.)  77;  Carr  v.  Callaghan,  3  Litt.  (Ky.) 
365- 

Maine.  —  Rogers  v.  Hayden,  gi  Me.  24. 
Massachusetts.  —  Eager  v.  Atlas  Ins.  Co.,  14 
Pick.  (Mass.)  141,  25  Am.  Dec.  363  ;  Seccomb 
v.  Provincial  Ins.  Co.,  10  Allen  (Mass.)  305. 

Michigan.  —  Scott  v.  Maier,  56  Mich.  554,  56 
Am.  Rep.  402. 

New  Hampshire.  —  Jacobs  v.  Shorey,  48  N. 
H   100,  97  Am.  Dec.  586. 

New  York.  —  Rankin  v.  American  Ins.  Co., 
1  Hall  (N.  Y.)  619;  Pucci  v.  Barney,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  354. 

Ohio.  —  Somerby  v.  Tappan,  Wright  (Ohio) 
570  ;  Huston  v.  McArthur,  7  Ohio  (pt.  ii.)  54. 

Pennsylvania.  —  Dempsey  v.  Dobson.  184  Pa. 
St.  588,  63  Am.  St.  Rep.  811,  41  W.  N.  C. 
(Pa.)  537,  on  former  appeal  174  Pa.  St.  122. 

South  Carolina.  —  Thomas  v.  O'Hara,  1  Mill 
(S.  Car.)  303  ;  Thomas  v.  Graves,  1  Mill  (S. 
Car.)  308. 
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confounded  with  local  customs  or  usages  connected  with  land  or  the  various 
rights  belonging  to  it,  or  with  modes  of  election  to  public  office  and  matters 
of  like  nature.1 

b.  Common-law  Customs  —  (i)  England.  —  A  custom  in  the  strict  sense 
of  the  word,  that  is,  usage  which  has  acquired  the  force  of  law,  may  be  valid 
although  no  good  reason  for  its  existence  is  now  apparent.  The  question 
for  determination  is  not  whether  it  is  reasonable  within  the  purview  of  non- 
technical and  modern  standards,  but  whether  it  might  by  any  possibility  have 
had  a  legal  origin.2  Stated  in  the  language  of  Blackstone :  "  Customs  must 
be  reasonable;  or  rather,  taken  negatively,  they  must  not  be  unreasonable. 
Which  is  not  always,  as  Sir  Edward  Coke  says,  to  be  understood  of  every 
unlearned  man's  reason,  but  of  artificial  and  legal  reason,  warranted  by 
authority  of  law.  Upon  which  account  a  custom  may  be  good,  though  the 
particular  reason  of  it  cannot  be  assigned;  for  it  sufficeth  if  no  good  legal 
reason  can  be  assigned  against  it."3    A  custom  is  not  unreasonable  merely 


Texas.  —  Mills  v.  Ashe,  16  Tex.  295;  Gano 
v.  Palo  Pinto  County,  71  Tex.  99. 

Virginia.  —  Delaplane  v.  Crenshaw,  15  Gratt. 
(Va.)  457- 

West  Virginia.  —  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

See  also  the  title  Mines  and  Mining  Claims 
vol.  20,  p.  686. 

Miscellaneous  Reasonable  Customs  or  Usages.  — 
Towboat  No.  1,  (C.  C.  A.)  74  Fed.  Rep.  906, 
approving  The  Josephine  B.,  (C.  C.  A.)  58  Fed. 
Rep.  813;  Desha  v.  Holland,  12  Ala.  513,  46 
Am.  Dec.  261  ;  Horan  v.  Strachan,  86  Ga.  408, 
22  Am.  St.  Rep.  471  ;  Williams  v.  Gilman,  3 
Me.  276  ;  Miller  v.  Eschbach,  43  Md.  1  ;  Macy 
v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354; 
Crocker  v.  People's  Mut.  F.  Ins.  Co.,  8  Cush. 
(Mass.)  79;  Page  v.  Cole,  120  Mass.  37;  Cole 
v.  Skrainka,  37  Mo.  App.  427,  affirmed  105  Mo. 
303  ;  Barton  v.  McKelway,  22  N.  J.  L.  165 ; 
Dalton  v.  Daniels,  2  Hilt.  (N.  Y.)  472;  Adams 
v.  Pittsburgh  Ins.  Co.,  95  Pa.  St.  348,  40  Am. 
Rep.  662;  Butte  First  Nat.  Bank  v.  Fiske,  133 
Pa.  St.  241,  19  Am.  St.  Rep.  635 ;  Cox  v. 
Charleston  F.  &  M.  Ins.  Co.,  3  Rich.  L.  (S. 
Car.)  331,  45  Am.  Dec.  771  ;  Pennsylvania  R. 
Co.  v.  Naive,  (Tenn.  1904)  79  S.  W.  Rep.  124. 

Usage  in  Measurement  of  Plastering  or  Brick- 
work. —  Walker  v.  Syms,  118  Mich.  183; 
Walls  v.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407; 
Lowe  v.  Lehman,  15  Ohio  St.  179.  Contra, 
Kendall  v.  Russell,  5  Dana  (Ky.)  501,  30  Am. 
Dec.  696;  Jordan  v.  Meredith,  3  Yeates  (Pa.) 
318,  2  Am.  Dec.  373. 

Whaling  Usages.  —  Bourne  v.  Smith,  1  Low- 
ell (U.  S.)  547,  3  Fed.  Cas.  No.  1,701; 
Swift  v.  Gifford,  2  Lowell  (U.  S.)  110,  23  Fed. 
Cas.  No.  13,696;  Barney  v.  Coffin,  3  Pick. 
(Mass.)  115;  Baxter  v.  Rodman,  3  Pick. 
(Mass.)  435;  Weeks  v.  Holmes,  12  Cush. 
(Mass.)  215;  Rich  v.  Ryder,  105  Mass.  306. 

1.  Robinson  v.  Mollett,  L.  R.  7  H.  L.  802, 
reversing  L.  R.  7  C.  P.  84,  which  affirmed  L.  R 
S  C.  P.  646,  per  Cleasby,  B.  See  also  Barlow 
v.  Lambert,  28  Ala.  704v  65  Am.  Dec.  374; 
Bridgeport  Bank  v.  Dyer,  19  Conn.  136;  supra, 
this  title,  Customs  Having  Force  and  Effect  of 
■  Law. 

1.  Reasonableness  as  Requisite  of  Custom.  — 

Hix  v.  Gardiner,  2  Bulst.  195  ;  Jones  v.  Waters, 
5  Tyrw.  361,  1  C.  M.  &  R.  713,  1  Gale  5;  Fal- 
mouth v.  George,  5  Bing.  286,  15  E.  C.  L.  449; 
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Salisbury  v.  Gladstone,  9  H.  L.  Cas.  692,  af- 
firming 6  H.  &  N.  123  ;  Hall  v.  Nottingham,  1 
Ex.  D.  1  ;  Hammerton  v.  Honey,  24  W.  R.  603. 
Compare  Macy  v.  Whaling  Ins.  Co.,  9  Met. 
(Mass.)  354. 

The  law  will  not  suffer  a  customary  right 
such  as  that  of  common  on  the  lord's  waste  to 
want  a  legal  character,  and  so  be  without  the 
means  of  legal  enforcement,  though  at  the  ex- 
pense of  strict  legal  reasoning.  Rogers  v. 
Brenton,  10  Q.  B.  26,  59  E.  C.  L.  26,  12  Jur. 
263.  A  witty  English  barrister  has  said  that 
the  goodness  of  a  custom  depends  entirely 
upon  no  one  being  able  to  say  how  it  ever 
happened  to  become  a  custom  at  all,  and  the 
more  unaccountable  it  is  in  its  origin  the  better 
it  is  for  legal  purposes.  A  Reform  in  Maritime 
Law,  37  Am.  L.  Rev.  866 ;  Commercial  Law, 
etc.,  Combinations,  37  Am.  L.  Rev.  836. 

Illustrations.  ■ —  For  various  miscellaneous  ap- 
plications of  the  rule  see  the  following  cases  : 
Simpson  v.  Bithwood,  3  Lev.  308 ;  Geere  v. 
Burkensham,  3  Lev.  85 ;  Colton  v.  Smith,  1 
Cowp.  47,  sub  nom.  Bolton  v.  Smith,  Lofft 
464;  Startup  v.  Dodderidge,  2  Ld.  Raym.  1158; 
Naylor  v.  Scott,  2  Ld.  Raym.  1558;  Vinkestine 
v.  Ebden,  12  Mod.  217;  Wilkes  v.  Broadbent,  1 
Wils.  C.  PI.  63,  affirming  Willes  360 ;  Beau  v. 
Bloom,  3  Wils.  C.  PI.  456  ;  Serjeant  v.  Read,  1 
Wils.  C.  PI.  91  ;  Winchester  v.  Knight,  1  P. 
Wms.  406 ;  Fawcet  v.  Lowther,  2  Ves.  300 ; 
Gard  v.  Callard,  6  M.  &  S.  69,  18  Rev.  Rep. 
310;  Blackett  v.  Bradley,  1  B.  &  S.  940,  101 
E.  C.  L.  940;  Hilton  v.  Granville,  5  Q.  B.  701, 
48  E.  C.  L.  701,  Dav.  &  M.  614,  8  Jur.  310; 
Humphries  v.  Brogden,  12  Q.  B.  739,  64  E.  C. 
L.  739 ;  Carlyon  v.  Lovering,  1  H.  &  N.  784 ; 
Douglas  v.  Dysart,  10  C.  B.  N.  S.  688,  100  E. 
C.  L.  688;  Blewett  v.  Jenkins,  12  C.  B.  N.  S. 
16,  104  E.  C.  L.  16;  Bremner  v.  Hull,  L.  R.  1 
C.  P.  748,  12  Jur.  N.  S.  648. 

Right  by  Custom  of  Particular  Class  of  Persons. 
—  A  custom  giving  a  right  to  a  particular  class 
of  persons,  as  victuallers,  must  be  taken  to 
speak  in  the  language  of  the  time  when  it  is 
sought  to  be  enforced  ;  and  understood  to  mean 
those  persons  only  who  at  that  time  are  so 
termed.  Tyson  v.  Smith,  9  Ad.  &  El.  406,  36 
E.  C.  L.  163,  8  Eng.  Rul.  Cas.  316,  affirming 
6  Ad.  &  El.  74s,  33  E.  C.  L.  204,  cited  Carlyon 
v.  Lovering,  1  H.  &  N.  784. 

3.  1  Bl.  Com.  17,  citing  1  Co.  Litt.  62a. 
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because  it  is  contrary  to  a  particular  maxim  or  rule  of  the  common  law,  for 
custom  when  grounded  on  a  certain  and  reasonable  cause  supersedes  the 
common  law  —  consnetudo  ex  certa  causa  rationabili  tisitata  privat  communem 
legem}  Nor  is  a  custom  unreasonable  because  it  is  prejudicial  to  the  interests 
of  particular  individuals,  if  it  tends  to  the  public  and  general  advantage  of 
the  community.  But,  on  the  other  hand,  a  custom  that  is  contrary  to  the 
public  good,  or  injurious  or  prejudicial  to  the  many,  and  beneficial  only  to 
some  particular  person  or  persons,  is  repugnant  to  the  law  of  reason  and  void.2 

(2)  United  States.  —  Some  of  the  customs  of  the  kind  here  discussed  have 
been  upheld  and  established  by  courts  in  this  country.  In  most  jurisdictions, 
however,  the  existence  of  customary  law  has  been  denied ;  and  the  subject  is 
necessarily  of  much  less  importance  in  a  comparatively  new  community  than 
in  an  ancient  state.3 

c.  Trade  or  Business  Usages.  —  It  has  been  said  of  a  trade  or  business 
usage  that  it  will  be  reasonable  if  it  is  one  that  honest  and  right-minded  men 
would  deem  fair  and  righteous.4  Practices  unreasonable  in  this  sense,  how- 
ever, seldom  rise  to  the  dignity  of  usages;  and  those  rejected  on  such  ground 


1.  Custom,  3  Salk.  11,2;  Tyson  v.  Smith,  9 
Ad.  &  El.  406,  36  E.  C.  L.  163,  8  Eng.  Rul.  Cas. 
316,  affirming  6  Ad.  &  El.  745,  33  E.  C.  L.  204; 
Falmouth  v.  George,  5  Bing.  286,  15  E.  C.  L. 
449.  See  Broom,  Leg.  Max. ;  infra,  this  sub- 
division, Legality. 

Limitations  of  Rule.  —  It  is  one  thing  if  a 
custom  be  different  from  the  law,  and  another 
thing  if  it  be  repugnant  to  it  and  unreasonable. 
Customs  that  overthrow  principles  of  law  and 
which  are  unreasonable  are  to  be  rejected. 
Lewis  v.  Masters,  5  Mod.  76.  See  Lewis  v. 
Lane,  2  Myl.  &  K.  449,  approving  Smith  v. 
Baker,  1  Atk.  385,  and  Dyer  v.  Dyer,  2  Cox  Ch. 
02,  disapproving  Edwards  v.  Fidel,  3  Madd. 
2.;;;  Matthey  v.  Wiseman,  18  C.  B.  N.  S.  657. 
114  E.  C.  L.  657  ;  London  v.  Cox,  L.  R.  2  H.  L. 
239,  affirming  1  H.  &  C.  338. 

2.  Custom,  3  Salk.  112;  Tyson  v.  Smith,  9 
Ad.  &  El.  406,  36  E.  C.  L.  163,  8  Eng.  Rul.  Cas. 
316,  affirming  6  Ad.  &  El.  745,  33  E.  C.  L.  204. 

Illustrations,  —  For  various  applications  of 
these  rules  see  the  following  cases :  Abbot  v. 
Weekly,  1  Lev.  176;  Linn-Regis  v.  Taylor,  3 
Lev.  160;  Simpson  v.  Bithwood.  3  Lev.  308; 
Bell  v.  Wardell,  Willes  202 ;  Millechamp  v. 
Johnson,  Willes  205,  note  b;  Vaughan  v.  At- 
wood,  1  Mod.  202;  Fitch  v.  Rawling,  2  H.  Bl. 
393.  3  Rev.  Rep.  425  ;  Elwood  v.  Bullock,  6  Q. 
B.  383,  s  1  E.  C.  L.  383;  Rogers  v.  Brenton,  10 
Q.  B.  26,  59  E.  C.  L.  26,  12  Jur.  263  ;  Bradbee 
v.  Christ's  Hospital,  2  Dowl.  N.  S.  164,  5  Scott 
N.  R.  79,  4  M.  &  G.  714,  43  E.  C.  L.  368; 
Mounsey  v.  Ismay,  3  H.  &  C.  486,  11  Jur.  N. 
S.  141  ;  Falmouth  v.  George,  5  Bing.  286,  15 
E.  C.  L.  449  ;  Hall  v.  Nottingham,  1  Ex.  D.  1  ; 
Sowerby  v.  Coleman,  L.  R.  2  Exch.  96. 

3.  See  generally  supra,  this  title,  Customs 
Having  Force  and  Effect  of  Law;  infra,  this 
subdivision.  Legality. 

Customs  Held  Reasonable  and  Valid.  —  A  cus- 
tom of  the  inhabitants  of  a  town  to  use  a 
private  beach  lot  as  a  place  for  depositing  sea- 
weed gathered  by  them  preparatory  to  hauling 
it  away.  Knowles  v.  Dow,  22  N.  H.  387,  55 
Am.  Dec.  163.  A  custom  for  the  owner  of  a 
lot  of  land,  after  giving  notice  to  the  owner 
of  an  adjoining  lot  to  build  his  half  of  a  par- 
tition fence  and  his  refusal  to  do  so,  to  build 


the  whole,  and  hold  the  party  refusing  liable 
for  his  share  of  the  expense.  Walker  v. 
Chichester,  2  Brev.  (S.  Car.)  67,  two  justices 
dissenting ;  Knox  v.  Artman,  3  Rich.  L.  (S. 
Car.)  283.  But  see  contra,  Antomarchi  v.  Rus- 
sell, 63  Ala.  356,  35  Am.  Rep.  40.  A  custom 
giving  a  tenant  the  right  to  "  away-going 
crops,"  those  planted  during  the  tenancy  but 
not  ripe  until  after  its  expiration,  though  his 
term  is  certain  and  fixed  as  to  time.  Stultz  v. 
Dickey,  5  Binn.  (Pa.)  285,  6  Am.  Dec.  411. 
See  the  title  Crops,  vol.  8,  pp.  320,  321. 

Customs  Held  Unreasonable  and  Void.  —  A  cus- 
tom that  when  a  person  clears  a  place  for  seine 
fishing  in  a  public  river  he  holds  it  during  the 
season  against  the  world.  Freary  v.  Cooke,  14 
Mass.  488.  See  also  Carson  v.  Blazer,  2  Binn. 
(Pa.)  475,  4  Am.  Dec.  463;  title  Fish  and 
Fisheries,  vol.  13,  p.  584.  A  custom  that 
private  rights  in  a  tract  of  ice  formed  on 
public  waters  can  be  obtained  by  merely  mark- 
ing off  and  staking  its  boundaries.  Becker  v. 
Hall,  116  Iowa  589.  See  the  title  Ice,  vol.  15, 
p.  913.  A  custom  of  mine  owners  to  remove 
columns  of  mineral  left  intact  by  the  miners 
for  the  purpose  of  supporting  the  roof  of  the 
mine,  causing  the  surface  of  the  ground  to 
sink  and  crack  to  the  damage  of  other  persons. 
Jones  v.  Wagner,  66  Pa.  St.  429,  5  Am.  Rep. 
385  ;  Horner  v.  Watson,  79  Pa.  St..  242,  21  Am. 
Rep.  55;  Coleman  v.  Chadwick,  80  Pa.  St.  81, 
21  Am.  Rep.  93. 

4.  Test  of  Reasonableness.  —  Paxton  v.  Court- 
nay,  2  F.  &  F.  131;  Anderson  v.  Whittaker,  97 
Ala.  690. 

The  Reasonableness  of  a  Usage  in  Trade  Must 
Depend,  in  a  great  measure,  upon  the  place 
where  the  contract  is  made,  as  well  as  upon  the 
nature  of  the  commodity  sold.  Fatman  v. 
Thompson,  2  Disney  (Ohio)  482. 

Effect  of  Knowledge  of  Unreasonable  Usage.  — ■ 
A  usage  although  unreasonable  may  be  binding 
on  a  person  who,  having  actual  notice  of  it, 
does  not  nullify  its  operation  by  stipulation 
contained  in  the  contract.  Per  Cleasby,  B.,  in 
Maxted  v.  Paine,  L.  R.  4  Exch.  203,  on  appeal, 
L.  R.  6  Exch.  132.  See  also  Sweeting  v. 
Pearce.  9  C.  B.  N.  S.  534.  99  E.  C.  L.  534, 
affirming  7  C.  B.  N.  S.  449,  97  E.  C.  L.  449. 
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are  generally  objectionable  on  other  grounds  also,  such  as  uncertainty  or 
illegality.  Proof  establishing  the  existence  of  the  other  requisites  of  a  valid 
usage  establishes,  at  least  prima  facie,  the  reasonableness  of  the  practice; 
placing  upon  the  party  attacking  it  the  burden  of  showing  the  contrary.1  On 
the  other  hand,  usage,  although  reasonable  in  other  respects,  may  neverthe- 
less be  invalid  if  in  contravention  of  statutes  or  rules  of  law  regulating  rights 
or  liabilities  of  individuals.* 

d.  Illustrations.  —  Of  the  many  customs  or  usages  that  have  been 
passed  upon  by  the  courts  from  a  standpoint  of  reasonableness,  the  most 
important,  perhaps,  are  those  which  relate  to  the  rights  and  liabilities 
of  principal  and  agent,  including  the  various  classes  of  agents,  such  as 
brokers,    factors,    masters    of    vessels,    and    the   like;3    of    banker  and 


Usage  Susceptible  of  Being  Abused.  —  That  a 
custom  or  usage  "is  susceptible  of  being  abused 
is  not  an  objection  to  its  reasonableness,  but 
only  to  the  mode  of  exercising  the  right.  Miller 
v.  Eschbach,  43  Md.  1.  See  also  Tyson  v. 
Smith,  9  Ad.  &  El.  406,  36  E.  C.  L.  163,  8  Eng.. 
Rul.  Cas.  316,  affirming  6  Ad.  &  El.  745,  33 
E.  C.  L.  204. 

1.  Scope  of  Doctrine  of  Reasonableness  —  Burden 
of  Proof — England.  —  Grissell  v.  Bristowe,  L. 
R.  4  C.  P.  36,  reversing  L.  R.  3  C.  P.  112. 

United  States.  —  Lamb  v.  Parkman,  1  Sprague 
(U.  S.)  343,  14  Fed.  Cas.  No.  8,020  ;  Towboat 
No.  1,  (C.  C.  A.)  74  Fed.  Rep.  906,  approving 
The  Josephine  B.,  (C.  C.  A.)  58  Fed.  Rep. 
813. 

Alabama.  —  Stone  v.  Rice,  58  Ala.  95. 

Illinois.  —  Mulliner  v.  Bronson,  14  111.  App. 
355,  affirmed  114  111.  510;  Everingham  v.  Lord, 
19  111.  App.  565. 

Massachusetts.  —  Baxter  v.  Rodman,  3  Pick. 
(Mass.)  435  ;  Casco  Mfg.  Co.  v.  Dixon,  3  Cush. 
(Mass.)  407;  Crocker  v.  People's  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass.)  79. 

New  York.  —  Schipper  v.  Milton,  51  N.  Y. 
App.  Div.  522,  affirmed  without  opinion  169 
N.  Y.  583- 

Oregon.  —  Kershaw  v.  Ladd,  34  Oregon  375, 
citing  27  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  766. 

Pennsylvania.  —  McMasters  v.  Pennsylvania 
R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep.  264. 

South  Carolina.  —  Barksdale  v.  Brown,  1 
Nott  &  M.  (S.  Car.)  517,  9  Am.  Dec.  720,  per 
Cheves,  J. ;  Cox  v.  Charleston  F.  &  M.  Ins.  Co., 
3  Rich.  L.  (S.  Car.)  331,  45  Am.  Dec.  771. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Reed,  88 
Tex.  439,  citing  Gillett.  Indirect  and  Collateral 
Evidence,  §  128;  St.  Louis,  etc.,  R.  Co.  v.  Nel- 
son, 20  Tex.  Civ.  App.  536. 

The  case  might  be  very  different  if  a  custom 
was  once  established  by  an  employer  with  his 
men,  or  a  landlord  with  his  tenant,  for  his  own 
convenience,  and  where  it  is  possible  that  he 
may  require  the  employee  or  the  tenant  to  do 
business  in  some  way  not  to  his  advantage.  Tn 
such  a  case  the  courts  may  well  say  that  a 
custom  was  unreasonable  ;  but  where  a  custom 
has  been  established  by  the  consensus  of  inde- 
pendent men,  who  are  so  situated  that  they 
can  deal  with  each  other  as  they  see  fit,  the  pre- 
sumption should  be  in  every  case  that  the 
custom  is  a  reasonable  one  unless  the  contrary 
clearly  appears.  Schipper  v.  Milton,  51  N.  Y. 
App.  Div.  522,  affirmed  without  opinion  169 
N.  Y.  583. 
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Common-law  Customs  and  Trade  Usages.  — 

We  frequently  say  that  a  usage  to  be  binding 
must  be  reasonable.  But  I  very  much  doubt 
whether  this  is  not  a  mistaken  view  of  the 
subject  and  drawn  from  a  supposed  but  not 
real  analogy  between  commercial  usages  and 
common-law  customs.  I  doubt  whether  there 
can  be  a  commercial  usage  which  can  be  deemed 
so  palpably  unreasonable  as  not  to  be  binding. 
A  usage  so  unreasonable  can  never  grow  up. 
The  full  course  of  trade  will  not  permit  it. 
That  it  is  a  usage  is  itself  a  proof  of  its 
reasonableness  so  irrefragable  that  no  abstract 
reasoning  can  explain  it  away.  Cheves,  J.,  in 
Barksdale  v.  Brown,  1  Nott  &  M.  (S.  Car.)  517, 
9  Am.  Dec.  720. 

Rules  Formed  by  Usage  are  the  work  of  time. 
They  must  be  understood  and  acted  upon  by 
common  consent  before  they  become  binding, 
and  the  opposing  interest  of  those  upon  whom 
they  operate  is  a  sure  guaranty  that  they  will 
not  be  permitted  to  operate  unequally.  Conner 
v.  Robinson,  2  Hill  L.  (S.  Car.)  354. 

2.  Usages  Contrary  to  Law.  —  Dickinson  v. 
Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec.  656; 
Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex.  127,  13 
Am.  St.  Rep.  776.  See  infra,  this  subdivision, 
Legality. 

Conflict  of  Authority.  —  Decisions  upon  the 
validity  of  particular  usages  cannot  always  be 
reconciled,  because  in  many  instances  a  usage 
is  sustained  or  rejected  on  the  ground  that  jt 
is  or  is  not  regarded  by  the  court  as  reasonable  ; 
and  the  question  whether  it  is  contradictory  to 
a  principle  of  law  or  to  the  terms  or  legal 
operation  of  a  contract  is  not  adverted  to. 
Dickinson  v.  Gay,  7  Allen  (Mass.)  29,  83  Am. 
Dec.  656. 

3.  Customs   or  Usages  Held   Unreasonable  — 

England.  —  Sweeting  v.  Pearce,  9  C.  B.  N.  S. 
534.  99  E.  C.  L.  534,  affirming  7  C.  B.  N.  S. 
449,  97  E.  C.  L.  449 ;  Robinson  v.  Mollett,  L. 
R.  7  H.  L.  802,  reversing  L.  R.  7  C.  P.  84, 
which  affirmed  L.  R.  5  C.  P.  646. 

United  States.  —  Collings  v.  Hope,  3  Wash. 
(U.  S.)  149,  6  Fed.  Cas.  No.  3,003  ;  Chilberg  v. 
Lyng,  (C.  C.  A.)  128  Fed.  Rep.  899,  citing 
De  Bussche  v.  Alt,  8  Ch.  D.  286. 

Connecticut.  —  Henshaw  v.  Clark,  2  Root 
(Conn.)  103. 

Kentucky.  —  Castleman  v.  Southern  Mut.  L. 
Ins.  Co.,  14  Bush  (Ky.)  107. 

Louisiana.  —  Foley  v.  Bell,  6  La.  Ann.  760. 

Maine.  —  Hewett  v.   Buck,   17  Me.   147,  35 
Am.  Dec.  24."?  :  McLellan  v.  Hayford,  72  Me. 
.1  to,  39  Am.  Rep.  343. 
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Bequisites  of  Valid  Usage,       USA  GES  AND  CUS  TOMS. 


Reasonableness. 


customer;1  of  common  carriers;8  of  employer  and  employee,  including 
master  and  servant,  parties  to  contracts  of  hire,  and  independent  contractors;  3 
of  landlord  and  tenant;  4  of  parties  to  sales  contracts.5 


Maryland.  —  Blake  v.  Stump,  73  Md.  160. 

Massachusetts.  —  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  (Mass.)  131;  Farnsworth  v. 
Hemmer,  1  Allen  (Mass.)  495,  79  Am.  Dec. 
756;  Dodd  v.  Farlow,  11  Allen  (Mass.)  426, 
87  Am.  Dec.  726;  Walker  v.  Osgood,  98  Mass. 
348,  93  Am.  Dec.  168. 

Missouri.  —  National  Bank  of  Commerce  v. 
American  Exch.  Bank,  151  Mo.  320,  74  Am.  St. 
Rep.  527- 

New  York.  —  Higgins  v.  Moore,  34  N.  Y. 
417;  Fuller  v.  Robinson,  86  N.  Y.  306,  40  Am. 
Rep.  540;  Kedian  v.  Hoyt,  33  Hun  (N.  Y.) 
145- 

Pennsylvania.  —  Brown  v.  Arrott,  6  W.  &  S. 
(Pa.)  402. 

South  Carolina.  —  Barksdale  v.  Brown,  I 
Nott.  &  M.  (S.  Car.)  517,  9  Am.  Dec.  720. 

Vermont.  —  Spear  v.  Newell,  Rutland  County, 
Vt.,  unreported,  approved  Burton  v.  Blin,  23 
Vt.  159;  Catlin  v.  Smith,  24  Vt.  86;  Chapman 
v.  Devereux,  32  Vt.  616. 

Virginia.  —  Ferguson  v.  Gooch,  94  Va.  1. 

See  also  Skiff  v.  Stoddard,  63  Conn.  198. 

Customs  or  Usages  Held  Reasonable  —  England. 
Grissell  v.  Bristowe,  L.  R.  4  C.  P.  36,  revers- 
ing L.  R.  3  C.  P.  112. 

United  States.  —  The  Steamboat  New  World 
v.  King,  16  How.  (U.  S.)  469;  Greenwich  Ins. 
Co.  v.  Waterman,  (C.  C.  A.)  54  Fed.  Rep.  839. 

Connecticut.  —  Sturges  v.  Buckley,  32  Conn. 
18,  265. 

Massachusetts.  —  Dwight  v.  Whitney,  15 
Pick.  (Mass.)  179;  Loud  v.  Hall,  106  Mass. 
404;  Goldsmith  v.  Manheim,  109  Mass.  187. 

Missouri.  —  Green  v.  Wright,  36  Mo.  App. 
298. 

Pennsylvania.  —  Adams  v.  Pittsburgh  Ins. 
Co.,  95  Pa.  St.  348,  40  Am.  Rep.  662. 

See  also  Bodfish  v.  Fox,  23  Me.  90,  39  Am. 
Dec.  611. 

See  the  titles  Brokers,  vol.  4,  p.  963 ; 
Masters  of  Vessels,  vol.  20,  p.  223 ;  Stock- 
brokers, vol.  26,  p.  1067. 

Authority  of  Factor  derived  from  custom  or 
usage  to  reship  to  another  market  goods  con- 
signed to  him  for  sale.  See  the  title  Factors 
or  Commission  Merchants,  vol.  12,  p.  636, 
note;  Wallace  v.  Morgan,  23  Ind.  399. 

1.  Banker  and  Customer.  —  Rickford  v.  Ridge, 
2  Campb.  537;  Bridgeport  Bank  v.  Dyer,  19 
Conn.  136:  Gallatin  v.  Bradford,  1  Bibb  (Ky.) 
209 ;  Baltimore  Second  Nat.  Bank  v.  Western 
Nat.  Bank,  51  Md.  128,  34  Am.  Rep.  300;  Whit- 
ney v.  Esson,  99  Mass.  308,  96  Am.  Dec.  762 ; 
Minneapolis  Sash,  etc.,  Co.  v.  Metropolitan 
Bank,  76  Minn.  136,  77  Am.  St.  Rep.  609;  Dern 
v.  Kellogg,  54  Neb.  560 ;  Warhus  v.  Bowery 
Sav.  Bank,  5  Duer  (N.  Y.)  67;  Ellis  v.  Ohio 
L.  Ins.,  etc.,  Co.,  4  Ohio  St.  663,  64  Am.  Dec. 
610;  Kershaw  v.  Ladd,  34  Oregon  375;  Lan- 
caster Bank  v.  Woodward,  18  Pa.  St.  357,  57 
Am.  Dec.  618. 

2.  Custom  or  Usage  Held  Unreasonable.  —  Jeli- 
son  v.  Lee,  3  Woodb.  &  M.  (U.  S.)  368,  13 
Fed.  Cas.  No.  7,256 ;  Turnbull  v.  Citizens' 
Bank,  16  Fed.  Rep.  14s ;  Law  v.  Botsford,  26 


Fed.  Rep.  651  ;  Stone  v.  Rice,  58  Ala.  95;  Cen- 
tral R.,  etc.,  Co.  v.  Anderson,  58  Ga.  393  ;  Kohn 
v.  Packard,  3  La.  224,  23  Am.  Dec.  453  ;  Clark 
v.  Gifford,  7  La.  524,  26  Am.  Dec.  511;  Reed 
v.  Richardson,  98  Mass.  216,  93  Am.  Dec.  155; 
Strong  v.  Grand  Trunk  R.  Co.,  15  Mich.  206, 
93  Am.  Dec.  184;  Christian  v.  First  Div.  St. 
Paul,  etc.,  R.  Co.,  20  Minn.  21  ;  Steamboat 
Keystone  v.  Moies,  28  Mo.  243,  75  Am.  Dec. 
123;  Emery  v.  Dunbar,  1  Daly  (N.  Y.)  408; 
Browning  v.  Long  Island  R.  Co.,  2  Daly  (N. 
Y.)  117;  Macklin  v.  New  Jersey  Steamboat 
Co.,  (C.  PI.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.) 
229;  Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex. 
127,  13  Am.  St.  Rep.  776;  Gulf,  etc.,  R.  Co.  v. 
McCown,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  435- 

Custom  or  Usage  Held  Reasonable.  —  Cuthbert 

v.  Cumming,  10  Exch.  809,  affirmed  11  Exch. 
405  ;  Lamb  v.  Parkman,  1  Sprague  (U.  S.)  343, 
14  Fed.  Cas.  No.  8,020 ;  Montgomery,  etc.,  R. 
Co.  v.  Kolb,  73  Ala.  396,  49  Am.  Rep.  54; 
East  Tennessee,  etc.,  R.  Co.  v.  Johnston,  75 
Ala.  596,  51  Am.  Rep.  489;  Dixon  v.  Dunham, 
14  111.  324;  Huston  v.  Peters,  1  Met.  (Ky.) 
558;  Loveland  v.  Burke,  120  Mass.  139,  21  Am. 
Rep.  507 ;  Richmond  v.  Union  Steamboat  Co., 
87  N.  Y.  240  ;  Blossom  v.  Champion,  37  Barb. 
(N.  Y.)  554 ;  McMasters  v.  Pennsylvania  R. 
Co.,  69  Pa.  St.  374,  8  Am.  Rep.  264.  See  the 
titles  Carriers  of  Goods,  vol.  5,  p.  218;  Con- 
tracts of  Affreightment  and  Charter-Par- 
ties,  vol.  7,  p.  189  et  seq. ;  Demurrage,  vol. 
9,  pp.  252,  253,  260 ;  Express  Companies,  vol. 
12,  P-  553- 

3.  Employer  and  Employee.  —  Sweet  v.  Leach, 
6  111.  App.  212;  Metcalf  v.  Weld,  14  Gray 
(Mass.)  210;  McDonnell  v.  Ford,  87  Mich.  198; 
Wadley  v.  Davis,  63  Barb.  (N.  Y.)  500  ;  Stoney 
v.  Farmers'  Transp.  Co.,  17  Hun  (N.  Y.)  579; 
Kedian  v.  Hoyt,  33  Hun  (N.  Y.)  145  ;  Cooper 
v.  Purvis,  1  Jones  L.  (46  N.  Car.)  141  ;  Nolte 
v.  Hill,  36  Ohio  St.  186 ;  Bean  v.  Bolton,  3 
Phila.  (Pa.)  87,  15  Leg.  Int.  (Pa.)  77. 

Discharge  of  Seamen. —  Moore  v.  Neafie,  3 
Fed.  Rep.  650.  See  the  title  Seamen,  vol.  25, 
pp.  107,  130. 

4.  landlord  and  Tenant.  —  Watherell  v. 
Howells,  1  Campb.  227  ;  Dalby  v.  Hirst,  1  Brod. 
&  B.  224,  5  E.  C.  L.  66  ;  Bradburn  v.  Foley,  3 
C.  P.  D.  129;  Tucker  v.  Linger,  8  App.  Cas. 
508,  affirming  21  Ch.  D.  18;  Anewalt  v.  Hum- 
mel, 109  Pa.  St.  271. 

An  Agricultural  Custom  need  not  have  sub- 
sisted from  time  immemorial,  but  it  must  have 
subsisted  for  a  reasonable  length  of  time,  and 
it  must  be  adequately  proved.  Per  Jessel,  M. 
R.,  in  Tucker  v.  Linger,  21  Ch.  D.  18,  judg- 
ment affirmed  8  App.  Cas.  508.  See  also  Dalby 
v.  Hirst,  1  Brod.  &  B.  224,  5  E.  C.  L.  66. 

5.  Sales  —  England.  —  Sanders  v.  Jameson, 
2  C.  &  K.  557,  61  E.  C.  L.  557. 

Illinois.  —  Webster  v.  Granger,  78  111.  230  ; 
Chicago  Packing,  etc.,  Co.  v.  Tilton,  87  111. 
547;  Everingham  v.  Lord,  19  111.  App.  565. 

Louisiana.  —  Mure  v.  Donnell,  12  La.  Ann. 
369- 
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Legality. 


3.  Legality  —  a.  General  Rule  —  Reason  for  Rule.  —  It  has  been 
repeatedly  asserted  by  the  courts  that  a  custom  or  usage  to  be  valid  must  not 
be  contrary  to  law.  The  rule  stated  more  in  detail  is  that  evidence  of  custom 
or  usage  is  inadmissible  to  contravene  clear  and  unambiguous  statutory  or 
contractual  provisions,  or  well-settled  rules  of  public  policy;  or  to  oppose  or 
alter  established  legal  principles  and  upon  a  given  state  of  facts  make  the 
rights  or  liabilities  of  individuals  other  than  they  are  at  the  common  law.1 


Maine.  —  Randall  v.  Kehlor,  60  Me.  37,  11 
Am.  Rep.  169. 

Massachusetts.  —  Casco  Mfg.  Co.  v.  Dixon,  3 
Cush.  (Mass.)  407;  Boardman  v.  Spooner,  13 
Allen  (Mass.)  353,  90  Am.  Dec.  196;  Schnitzer 
v.  Oriental  Print  Works,  114  Mass.  123; 
Haskins  v.  Warren,  115  Mass.  514. 

Michigan.  —  Henkel  v.  Welsh,  41  Mich.  664. 

Missouri.  —  Martin  v.  Ashland  Mill  Co.,  49 
Mo.  App.  23. 

New  York.  —  Schipper  v.  Milton,  51  N.  Y. 
App.  Div.  522,  affirmed  without  opinion  169  N. 
Y.  583;  Dalton  v.  Daniels,  2  Hilt.  (N.  Y.)  472; 
Gallup  v.  Lederer,  1  Hun  (N.  Y.)  282,  3 
Thomp.  &  C.  (N.  Y.)  710;  Beals  v.  Terry,  2 
Sandf.  (N.  Y.)  127. 

Ohio.  —  Fatman  v.  Thompson,  2  Disney 
(Ohio)  482. 

South  Carolina.  —  Prescott  v.  Hubbell,  1  Mc- 
Cord  L.  (S.  Car.)  94. 

See  the  title  Implied  Warranties,  vol.  15, 
p.  1248. 

1.  Legality  as  a  Requisite  —  General  Rule.  — 

See  generally  and  for  miscellaneous  illegal 
usages  : 

United  States.  —  Thompson  v.  Riggs,  5  Wall. 
(U.  S.)  663,  affirming  6  D.  C.  99  i  Cincinnati 
First  Nat.  Bank  v.  Burkhardt,  100  U.  S.  686; 
The  Dora  Mathews,  31  Fed.  Rep.  619;  Munici- 
pal Invest.  Co.  v.  Industrial,  etc.,  Trust  Co.,  89 
Fed.  Rep.  254. 

Alabama.  —  West  v.  Ball,  12  Ala.  340;  Brown 
v.  Harrison,  17  Ala.  774;  Barlow  v.  Lambert, 
28  Ala.  704,  65  Am.  Dec.  374 ;  Jones  v.  Fort, 
36  Ala.  449 ;  Montgomery,  etc.,  R.  Co.  v.  Kolb, 
73  Ala.  396,  49  Am.  Rep.  54 ;  East  Tennessee, 
etc.,  R.  Co.  v.  Johnston,  75  Ala.  596,  51  Am. 
Rep.  489  ;  Harmon  v.  Lehman,  85  Ala.  379. 

California.  —  People  v.  Gold  Run  Ditch,  etc., 
Min.  Co.,  66  Cal.  138,  56  Am.  Rep.  80. 

Florida.  —  Sullivan  v.  Jernigan,  21  Fla.  264. 

Georgia.  —  Latimer  v.  Alexander,  14  Ga. 
259- 

Illinois.  —  Bissell  v.  Ryan,  23  111.  566;  Mc- 
Curdy  v.  Alaska,  etc.,  Commercial  Co.,  102  111. 
App.  120. 

Indiana.  —  Cox  v.  O'Riley,  4  Ind.  368,  58 
Am.  Dec.  633  ;  Van  Camp  Packing  Co.  v.  Hart- 
man,  126  Ind.  177. 

Kentucky.  —  Evans  v.  Hesler,  1  Bibb  (Ky.) 

Louisiana.  —  Devlin  v.  His  Creditors,  2  La. 
361;  Daquin  v.  Coiron,  3  La.  387;  Jones  v. 
Jackson,  22  La.  Ann.  112. 

Maine.  —  Leach  v.  Perkins,  17  Me.  462,  35 
Am.  Dec.  268 ;  Ulmer  v.  Farnsworth,  80  Me. 


500. 

Maryland.  —  Foley  v.  Mason,  6  Md.  37; 
Raisin  v.  Clark,  41  Md.  158,  20  Am.  Rep.  66; 
Susquehanna  Fertilizer  Co.  v.  White,  66  Md. 
444,  59  Am.  Rep.  186. 

Massachusetts. —  Homer  v.  Dorr,  10  Mass. 


26;  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  (Mass.) 
141,  25  Am.  Dec.  363;  Day  v.  Holmes,  103 
Mass.  306 ;  Warren  v.  Franklin  Ins.  Co.,  104 
Mass.  518;  Taber  v.  China  Mut.  Ins.  Co.,  131 
Mass.  239 ;  Macy  v.  China  Mut.  Ins.  Co., 
135  Mass.  328;  Com.  v.  Perry,  139  Mass.  198; 
Pickering  v-  Weld,  159  Mass.  522. 

Michigan.  —  Van  Hoesen  v.  Cameron,  54 
Mich.  609. 

Minnesota.  —  Johnson  v.  Gilfillan,  8  Minn. 
395  ;  Healey  v.  Mannheimer,  74  Minn.  240. 

Mississippi.  —  Wallace  v.  Fouche,  27  Miss. 
266. 

Missouri.  —  Southwestern  Freight,  etc.,  Co. 
v .  Stanard,  44  Mo.  71,  100  Am.  Dec.  255  ;  Ober 
v .  Carson,  62  Mo.  209 ;  Heyworth  v.  Miller 
Grain,  etc.,  Co.,  174  Mo.  185  ;  Martin  v.  Ash- 
land Mill  Co.,  49  Mo.  App.  23. 

New  Hampshire.  —  Foye  v.  Leighton,  22  N. 
H.  71,  53  Am.  Dec.  231  ;  Rogers  v.  Allen,  47 
N.  H.  529. 

New  York.  —  New  York  Firemen  Ins.  Co.  v. 
Ely,  2  Cow.  (N.  Y.)  707 ;  Utica  Bank  v.  Wager, 
2  Cow.  (N.  Y.)  763;  Frith  v.  Barker,  2  Johns. 
(N.  Y.)  327;  Dykers  v.  Allen,  7  Hill  (N.  Y.) 
497,  42  Am.  Dec.  87  ;  Lawrence  v.  Maxwell,  53 
N.  Y.  19,  affirming  64  Barb.  (N.  Y.)  102,  6 
Lans.  (N.  Y.)  469  ;  Corn  Exch.  Bank  v.  Nassau 
Bank,  91  N.  Y.  74,  43  Am.  Rep.  655;  Hopper 
v.  Sage,  112  N.  Y.  530,  8  Am.  St.  Rep.  771; 
Duguid  v.  Edwards,  50  Barb.  (N.  Y.)  288; 
Minnesota  Cent.  R.  Co.  v.  Morgan,  52  Barb. 
(N.  Y.)  217;  Wadley  v.  Davis,  63  Barb.  (N. 
Y.)  500;  Sims  v.  U.  S.  Trust  Co.,  35  Hun 
(N.  Y.)  533;  Hone  v.  Mutual  Safety  Ins.  Co., 
1  Sandf.  (N.  Y.)  137,  affirmed  2  N.  Y.  235; 
Sewall  v.  Gibbs,  1  Hall  (N.  Y.)  602  ;  Rankin  v. 
American  Ins.  Co.,  1  Hall  (N.  Y.)  619;  Turn- 
bull  v.  Osborne,  (Brooklyn  City  Ct.  Gen.  T.) 
12  Abb.  Pr.  N.  S.  (N.  Y.)  200. 

North  Carolina.  —  Cooper  v.  Purvis,  1  Jones 
L.  (46  N.  Car.)  141  ;  Jones  v.  Allen,  5  Ired.  L. 
(27  N.  Car.)  473. 

Ohio.  —  Somerby  v.  Tappan,  Wright  (Ohio) 
570;  Inglebright  v.  Hammond,  19  Ohio  337,  53 
Am.  Dec.  430  ;  Chase  v.  Washburn,  1  Ohio  St. 
244,  59  Am.  Dec.  623  ;  Columbus,  etc.,  Coal, 
etc.,  Co.  v.  Tucker,  48  Ohio  St.  41,  29  Am. 
St.  Rep.  528 ;  Appalachian  Bank  v.  Gatch,  2 
Ohio  Dec.  366,  7  Ohio  N.  P.  307. 

Pennsylvania.  —  Stoever  v.  Whitman,  6  Binn. 
(Pa.)  416;  Bolton  v.  Colder,  1  Watts  (Pa.) 
360;  Newbold  v.  Wright,  4  Rawle  (Pa.)  195; 
Coxe  v.  Heisley,  19  Pa.  St.  243 ;  Helme  v. 
Philadelphia  L.  Ins.  Co.,  61  Pa.  St.  107,  100 
Am.  Dec.  621  ;  Dempsey  v.  Dobson,  184  Pa.  St. 
588,  63  Am.  St.  Rep.  811,  41  W.  N.  C.  (Pa.) 
537,  on  former  appeal  174  Pa.  St.  122;  Shaw 
v.  Deal,  7  Pa.  Co.  Ct.  379,  25  W.  N.  C.  (Pa.) 
39- 

South  Carolina.  —  Wells  v.  Kinnerly,  4  Mc- 
Cord  L.  (S.  Car.)  123. 
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Legality. 


The  reason  given  for  the  rule  is  that  the  recognition  of  such  customs  or  usages 
as  valid  and  binding  would  embarrass  trade  and  lead  to  the  most  mischievous 
consequences,  since  it  would  unsettle  the  law  and  make  it  different  in  the 
different  communities  into  which  the  state  is  divided.1 

b.  Scope  of  Rule — Exceptions  —  (i)  In  General. — Various  excep- 
tions exist  to  the  rule  that  custom  or  usage  to  be  valid  must  not  be  contrary 
to  law.  The  rule  has  general  application  only  to  trade  or  business  usages  and 
custom  or  usage  which  contravenes  the  positive  or  statute  law;  and  is  some- 
what limited  in  scope  even  in  such  cases.2  It  is  not  always  easy  to  determine 
when  the  rule  applies,  and  is  often  impossible  to  reconcile  the  decisions.3  Like 


Tennessee.  —  Wilson  v.  Knott,  3  Humph. 
(Tenn.)  473. 

Texas.  —  Dewees  v.  Lockhart,  1  Tex.  535; 
Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex.  127,  13 
Am.  St.  Rep.  776  ;  Lawrence  v.  State,  20  Tex. 
App.  536  ;  Russell  v.  Oppenheimer,  1  Tex.  App. 
Civ.  Cas.,  §  269;  Rumfield  v.  Neal,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  262;  Missouri,  etc., 
R.  Co.  v.  Tarwater,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  937. 

Virginia.  —  Delaplane  v.-  Crenshaw,  15  Gratt. 
(Va.)  457.  _ 

West  Virginia.  —  Johnson  v.  Burns,  39  W. 
Va.  658. 

Wisconsin.  —  Harrington  v.  Edwards,  1 7 
Wis.  586,  84  Am.  Dec.  768;  Marshfield  Land, 
etc.,  Co.  v.  John  Week  Lumber  Co.,  108  Wis. 
268. 

See  also  supra,  this  subdivision,  In  General; 
infra,  this  subsection,  Illustrations. 

Contrary  to  Contractual  Provisions.  —  See 
infra,  this  title,  Functions  of  Usages. 

Contrary  to  Public  Policy.  —  See  infra,  this 
subdivision,  Impolitic  and  Immoral  Custom  or 
Usage. 

Miscellaneous    Legal    Customs  or  Usages.  — 

Ward  v.  Vosburgh,  31  Fed.  Rep.  12;  Desha  v. 
Holland,  12  Ala.  513,  46  Am.  Dec.  261  ;  Wilson 
v.  Bauman,  80  111.  493  ;  Bodfish  v.  Fox,  23  Me. 
90,  39  Am.  Dec.  611;  Merchants  Mut.  Ins.  Co. 
v.  Wilson,  2  Md.  217;  Appleman  v.  Fisher,  34 
Md.  540;  Rich  v.  Ryder,  105  Mass.  306;  Hin- 
ton  v.  Locke,  5  Hill  (N.  Y.)  437;  Pucci  v. 
Barney,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  354; 
Littlejohn  v.  Gilchrist,  2  Hayw.  (3  N.  Car.) 
393;  Butte  First  Nat.  Bank  v.  Fiske,  133  Pa. 
St.  241,  19  Am.  St.  Rep.  635  ;  Colket  v.  Ellis, 
10  Phila.  (Pa.)  375,  32  Leg.  Int.  (Pa.)  82. 
See  also  title  General  Average,  vol.  14,  pp. 
969,  997- 

The  Right  to  Sue  is  given  by  law,  and  a  cus- 
tom that  a  party  having  a  claim  for  money  due 
upon  a  contract  may  not  pursue  the  usual  rem- 
edies provided  is  illegal.  See  the  title  Benevo- 
lent or  Beneficial  Associations,  vol.  3,  p. 
1082. 

Fixtures.  —  See  the  title  Fixtures,  vol.  13, 
pp.  661,  670.  See  also  Richardson  v.  Copeland, 
6  Gray  (Mass.)  536,  66  Am.  Dec.  424;  Silli- 
man  v.  Whitmer,  1 1  Pa.  Super.  Ct.  243,  affirmed 
196  Pa.  St.  363. 

Usage  Allowing  Interest  on  Open  Accounts.  — 
See  the  title  Interest,  vol.  16,  p.  1004.  See 
also  Graham  v.  Williams,  16  S.  &  R.  (Pa.)  257, 
16  Am.  Dec.  569;  Colket  v.  Ellis,  10  Phila. 
(Pa-)  375,  32  Leg.  Int.  (Pa.)  82.  Contra,  Marr 
W.  Southwick,  2  Port.  (Ala.)  351  ;  Shewel  v. 
Givan,  2  Blackf.  (Ind.)  313;  Glasgow  v.  Stev- 
enson, 6  Mart  N.  S.  (La.)  567. 


Sunday  Work  and  Labor.  —  The  common  law 
does  not  prohibit  a  person  from  pursuing  or- 
dinary labor  on  Sunday,  and  a  usage  to  that 
effect  is  legal.  Collins  Ice  Cream  Co.  v. 
Stephens,  189  111.  200;  McCurdy  v.  Alaska,  etc., 
Commercial  Co.,  102  111.  App.  120. 

Whaling  Trade  Usages.  —  See  the  titles  Ani- 
mals, vol.  2,  p.  343 ;  Fish  and  Fisheries,  vol. 
13,  p.  560. 

1.  Reason  for  Rule.  —  Barnard  v.  Kellogg,  10 
Wall.  (U.  S.)  383  ;  Moore  v.  U.  S.,  38  Ct.  CI. 
590 ;  Harper  v.  Pound,  10  Ind.  32;  Dickinson 
v.  Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec.  656; 
Thompson  v.  Ashton,  14  Johns.  (N.  Y.)  316; 
Beirne  v.  Dord,  5  N.  Y.  95,  55  Am.  Dec.  321, 
reversing  2  Sandf.  (N.  Y.)  89;  Corn  Exch. 
Eank  v.  Nassau  Bank,  91  N.  Y.  74,  43  Am.  Rep. 
655 ;  Stoever  v.  Whitman,  6  Binn.  (Pa.)  416; 
Gordon  v.  Little,  8  S.  &  R.  (Pa.)  533,  11  Am. 
Dec.  632,  per  Gibson,  J. ;  Paull  v.  Lewis,  4 
Watts  (Pa.)  402;  Wetherill  v.  Neilson,  20  Pa. 
St.  448,  59  Am.  Dec.  741  ;  Dewees  v.  Lockhart, 

I  Tex.  535 ;  Lawrence  v.  State,  20  Tex.  App. 
536  ;  Russell  v.  Oppenheimer,  1  Tex.  App.  Civ. 
Cas.,  §  269  ;  Hudson  v.  Henderson,  1  Tex.  App. 
Civ.  Cas.,  §  353. 

If  Such  Usages  Were  to  Prevail  they  would 
be  productive  of  misunderstanding,  litigation, 
and  frequent  injustice,  and  would  be  deeply  in- 
jurious to  the  interests  of  trade  and  commerce. 
They  would  make  it  necessary  to  prove  the  law 
of  the  case  by  witnesses  on  the  stand,  and  it 
would  be  settled  by  the  jury  in  each  particular 
case.  Public  policy,  therefore,  requires  that 
when  parties  assume  obligations  which  the  law 
does  not  impose,  or  release  obligations  which  it 
does  impose,  it  should  be  done  by  express  con- 
tract. Dickinson  v.  Gay,  7  Allen  (Mass.)  29, 
83  Am.  Dec.  656. 

Rule  of  Evidence  in  Equity  Same  as  at  Liw.  — 
No  usage  or  custom  which  is  disregarded  in  a 
court  of  law  can  be  respected  as  a  rule  of  ac- 
tion in  a  court  of  chancery.  Owing  to  the 
different  modes  of  proceeding  in  the  two  courts, 
a  court  of  equity  is  unable  sometimes  to  reach 
the  justice  of  a  cause,  which  is  unattainable  at 
law,  but  the  rules  of  evidence  and  the  rules  of 
decision  are  the  same  in  both  courts.  Morrison 
v.  Hart,  2  Bibb  (Ky.)  4,  4  Am.  Dec.  663. 

2.  See  generally  the  discussion  infra,  this 
subsection. 

3.  See  also  Barnard  v.  Kellogg,  10  Wall.  (U. 
S.)  383;  Swift  v.  Gifford,  2  Lowell  (U.  S.) 
no,  23  Fed.  Cas.  No.  13,696;  McClure  v.  Cox, 
32  Ala.  617,  70  Am.  Dec.  552;  Clark  v.  Baker, 

II  Met.  (Mass.)  186,  45  Am.  Dec.  199;  Whit- 
more  v.  South  Boston  Iron  Co.,  2  Allen  (Mass.) 
52;  Dickinson  v.  Gay,  7  Allen  (Mass.)  29,  83 
Am.  Dec.  656;  Pickering  v.  Weld,  159  Mass. 
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most  other  subjects  upon  which  the  minds  of  men  differ,  the  decisions  of  the 
courts,  denning  what  usage  or  custom  may  or  may  not  do,  have  been  far 
from  uniform.  Much  confusion  and  inaccuracy  have  crept  into  the  adjudged 
cases  so  that  any  attempt  to  reconcile  them  would  necessarily  prove  abortive.1 
In  some  of  the  cases  severe  strictures  have  been  passed  on  the  setting  up  of 
usages  and  customs  in  all  kinds  of  business  and  trade,  to  control,  vary,  or 
annul  the  general  liabilities  of  parties  under  the  common  law,  as  well  as  under 
the  commercial  law;  which  is  said  to  have  been  an  almost  indiscriminate 
habit.2  Respecting  express  statutory  law,  it  is,  of  course,  generally  true  that 
no  man  or  set  of  men  can  create  a  custom  for  their  own  benefit  or  convenience 
and  give  to  that  custom  a  force  paramount  to  that  of  the  law.3 

(2)  Common-law  Customs.  —  Local  customs  of  the  kind  which  in  England 
become  law  through  immemorial  usage  are  neither  illegal  nor  otherwise  objec- 
tionable by  being  in  contravention  of  a  rule  or  maxim  of  the  common  law. 
Few  such  customs  are  recognized  in  the  United  States,  however,  and  cus- 
tomary law  in  this  sense  is  of  little  practical  importance  here.4 

(3)  General  Custom  or  Usage  —  (a)  Common-law  Countries.  —  There  are  instances, 
at  least  in  the  United  States,  where  custom  or  usage  co-extensive  with  the 
boundaries  of  the  state  and  of  general  adoption  by  the  people,  has  been  upheld 
by  the  courts,  although  common-law  principles  are  thereby  modified  or  abro- 
gated.5   The  foundation  of  the  English  common  law  with  its  infinite  niceties 


522;  Silliman  v.  Whitmer,  11  Pa.  Super.  Ct. 
243,  affirmed  196  Pa.  St.  363. 

1.  Barlow  v.  Lambert,  28  Ala.  704,  65  Am. 
Dec.  374;  Boon  v.  Steamboat  Belfast,  40  Ala. 
184,  88  Am.  Dec.  761. 

2.  Restricted  Application  of  Rule  Criticised,  — 
The  Schooner  Reeside,  2  Sumn.  (U.  S.)  567, 
20  Fed.  Cas.  No.  11,657,  per  Story,  J.  To  the 
same  or  similar  effect  see  Thompson  v.  Riggs, 
5  Wall.  (U.  S.)  663,  affirming  6  D.  C.  99  ;  Don- 
nell  v.  Columbian  Ins.  Co.,  2  Sumn.  (U.  S.) 
366,  7  Fed.  Cas.  No.  3,987  ;  Swift  v.  Gifford,  2 
Lowell  (U.  S.)  no,  23  Fed.  Cas.  No.  13,696; 
Desha  v.  Holland,  12  Ala.  513,  46  Am.  Dec. 
261 ;  Barlow  v.  Lambert,  28  Ala.  704,  65  Am. 
Dec.  374;  Cox  v.  O'Riley,  4  Ind.  368,  58  Am. 
Dec.  633  ;  Lanfear  v.  Blossman,  1  La.  Ann.  148, 
45  Am.  Dec.  76;  Foley  v.  Mason,  6  Md.  37; 
Whitmore  v.  South  Boston  Iron  Co.,  2  Allen 
(Mass.)  52;  Dickinson  v.  Gay,  7  Allen  (Mass.) 
29,  83  Am.  Dec.  656  ;  Shackelford  v.  New  Or- 
leans, etc.,  R.  Co.,  37  Miss.  202 ;  Runyan  v. 
Central  R.  Co.,  64  N.  J.  L.  67  ;  Hone  v.  Mutual 
Safety  Ins.  Co.,  1  Sandf.  (N.  Y.)  137,  affirmed 

2  N.  Y.  235 ;  Suydam  v.  Clark,  2  Sandf.  (N. 
Y.)  133,  13  Am.  St.  Rep.  776;  Missouri  Pac. 
R.  Co.  v.  Fagan,  72  Tex.  127,  citing  2  Greenl. 
Ev.,  §  251.  See  also  Clark  v.  Baker,  n  Met. 
(Mass.)  186,  45  Am.  Dec.  199. 

3.  Usage  Contrary  to  Written  Law.  —  Ledoux 
v.  Armor,  4  Rob.  (La.)  381  ;  Daquin  v.  Coiron, 

3  La.  387  ;  Utica  Bank  v.  Wager,  2  Cow.  (N. 
Y.)  712.  See  generally  the  cases  cited  supra, 
this  section,  General  Rule  —  Reason  for  Rule. 

Neither  combinations  nor  usages  of  the  few 
or  of  the  many  can  control  the  will  of  the  peo- 
ple constitutionally  expressed  through  their 
representatives.    Daquin  v.  Coiron,  3  La.  387. 

Affirmative  and  Negative  Statutes  and  Custom 
or  Usage.  —  Co.  Litt.  33  ;  Mitchell  v.  U.  S.,  9 
Pet.  (U.  S.)  712;  Magill  v.  Brown,  Bright. 
(Pa.)  346,  16  Fed.  Cas.  No.  8,952;  Delaplane 
v.  Crenshaw,  15  Gratt.  (Va.)  457.  See  the  title 
Statutes,  vol.  26,  pp.  529,  530. 


4.  Common-law    Customs.  —  See  supra,  this 

title,  Customs  Having  Force  and  Effect  of  Law ; 
supra,  this  subdivision,  Reasonableness  —  Com- 
mon-law Customs.  See  also  1  Co.  Litt.  113a; 
Horton  v.  Beckman,  6  T.  R.  760 ;  Harper  v. 
Pound,  10  Ind.  32;  Spears  v.  Ward,  48  Ind. 
541  ;  Winder  v.  Blake,  4  Jones  L.  (49  N.  Car.) 
332;  Snowden  v.  Warder,  3  Rawle  (Pa.)  101  ; 
Adams  v.  Pittsburgh  Ins.  Co.,  95  Pa.  St.  348, 
40  Am.  Rep.  662;  Delaplane  v.  Crenshaw,  15 
Gratt.  (Va.)  457 ;  Harris  v.  Carson,  7  Leigh 
(Va.)  632,  30  Am.  Dec.  510;  Reese  v.  Bates,  94 
Va.  321. 

Away-going  Crops. —  As  to  the  custom  giving 
a  tenant  the  right  to  crops  planted  during  the 
tenancy  but  not  ripe  until  after  its  expiration, 
though  his  term  is  fixed  and  certain  as  to  time, 
see  the  title  Crops,  vol.  8,  pp.  320,  321  ;  Hutton 
v .  Warren,  1  M.  &  W.  466 ;  Foster  v.  Robinson, 
6  Ohio  St.  91. 

5.  General  Custom  or  Usage  —  England.  — 
See  Addison  v.  Otway,  2  Mod.  233 ;  Janvrin  v. 
De  La  Mare,  14  Moo.  P.  C.  334. 

United  States.  —  U.  S.  v.  Arredondo,  6  Pet. 
(U.  S.)  692;  U.  S.  v.  MacDaniel,  7  Pet.  (U. 
S.)  1;  Mitchel  V,  U.  S.,  9  Pet.  (U.  S.)  712; 
Strother  v.  Lucas,  12  Pet.  (U.  S.)  411;  Slidell 
v  Grandjean,  in  U.  S.  412;  Magill  v.  Brown, 
Bright.  (Pa.)  346,  16  Fed.  Cas.  No.  8,952; 
Milligan  v.  Dickson,  Pet.  (C.  C.)  433,  17  Fed. 
Cas.  No.  9,603  ;  Wilcocks  v.  Phillips,  1  Wall. 
Jr.  (C.  C.)  47,  29  Fed.  Cas.  No.  17,639. 

California.  —  Fowler  v.  Smith,  2  Cal.  39,  568, 
opinion  of  Murray,  J. ;  Ryder  v.  Cohn,  37  Cal. 
69. 

Massachusetts.  —  Fowler  v.  Shearer,  7  Mass. 
14. 

Michigan.  —  Drew  v.  Steamboat  Chesapeake, 
2  Dougl.  (Mich.)  33. 

Nezv  Hampshire.  —  Burge  v.  Smith,  27  N.  H. 
332 ;  Boston,  etc.,  R.  Co.  v.  State,  32  N.  H. 
215. 

New  Jersey.  —  Bell  v.  Gough,  23  N.  J.  L. 

624. 
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is  nothing  more  than  usage  ;  and  "  usage  here  holds  as  high  a  place  in  our  esteem 
as  usage  there."  1  General  custom  or  usage  of  the  state  has  also  received  the 
sanction  of  law,  though  sparingly  and  with  considerable  adverse  criticism, 
upon  authority  of  the  legal  maxim  that  a  common  error  makes  the  law  — 
communis  error  facit  jus  —  a  principle  analogous  to  that  of  stare  decisis  ;  in 
some  instances,  where  its  overthrow  would  unsettle  property  rights  or  have 
other  mischievous  consequences,  even  in  opposition  to  positive  or  statute 
law.2    These  rules  apply  only  to  custom  or  usage  that  is  general  and  pervades 


Neiv  Mexico.  —  Baea  v.  Perez,  8  N.  Mex.  187. 

Pennsylvania.  —  Davey  v.  Turner,  1  Dall. 
(Pa.)  ii;  Lloyd  v.  Taylor,  1  Dall.  (Pa.)  17; 
Watson  v.  Bailey,  1  Binn.  (Pa.)  470,  2  Am. 
Dec.  462;  Kirk  v.  Dean,  2  Binn.  (Pa.)  341; 
Guardians  of  Poor  v.  Greene,  5  Binn.  (Pa.) 
554;  Com.  v.  Clements,  6  Binn.  (Pa.)  206; 
Lyle  v.  Richards.  9  S.  &  R.  (Pa.)  322;  Blythe 
v.  Richards,  10  S.  &  R.  (Pa.)  261,  13  Am.  Dec. 
672;  Witman  v.  Lex,  17  S.  &  R.  (Pa.)  89,  17 
Am.  Dec.  644;  Com.  v.  Lehigh  Valley  R.  Co., 
J65  Pa.  St.  162. 

See  also  the  title  Common  Law,  vol.  6,  p.  271 ; 
cases  cited  in  the  second  note  following.  Com- 
pare Meyer  v.  Dresser,  16  C.  B.  N.  S.  646,  111 
E.  C.  L.  646;  Rogers  v.  Allen,  47  N.  H.  529; 
Winder  v.  Blake,  4  Jones  L.  (49  N.  Car.)  332; 
Columbus,  etc.,  Coal,  etc.,  Co.  v.  Tucker,  48 
Ohio  St.  41,  29  Am.  St.  Rep.  528;  Coleman  v. 
M'Murdo,  5  Rand.  (Va.)  51  ;  Delaplane  v. 
Crenshaw,  15  Gratt.  (Va.)  457;  Harris  v.  Car- 
son, 7  Leigh  (Va.)  632,  30  Am.  Dec.  510; 
Reese  v.  Bates,  94  Va.  321. 

Flexibility  of  Law  Merchant  —  Brandao  v. 
Barnett,  12  CI.  &  F.  787,  Goodwin  v.  Robarts, 
L  R.  10  Exch.  337,  affirming  L.  R.  10  Exch. 
76,  affirmed  1  App.  Cas.  476,  citing  Gorgier  v. 
Mieville,  3  B.  &  C.  45,  10  E.  C.  L.  16,  dis- 
tinguishing Crouch  v.  Credit  Foncier,  L.  R.  8 
Q.  B.  374;  Rumball  v.  Metropolitan  Bank,  2 
Q.  B.  D.  194- 

Usage  Contrary  to  By-law  or  Charter  of  Munici- 
pal Corporation.  —  Long  and  constant  usage 
would  be  a  ground  of  presumption  against  posi- 
tive words  of  a  by-law  of  a  municipal  corpora- 
tion or  very  strong  ones  of  a  charter.  Berwick 
1/  Johnson,  Lofft  334.  See  also  Taylor  v.  Car- 
penter, 2  Woodb.  &  M.  (U.  S.)  1,  23  Fed.  Cas. 
No.  13,785;  and  the  title  By-Laws,  vol.  5,  p. 
91. 

Law  Presumed  from  a  Custom  has  the  same 
force  as  one  appearing  on  the  rolls  of  Partia- 
lis nt;  the  only  difference  is  in  the  mode  of 
I  roof,  and  that  due  to  the  rule  that  a  custom 
shall  not  prevail  against  an  Act  of  Parliament 
unless  it  is  saved  and  preserved  by  a  statute. 
Magill  v.  Brown,  Bright.  (Pa.)  346,  16  Fed. 
Cas.  No.  8,952. 

3.  Boston,  etc.,  R.  Co.  v.  State,  32  N.  H.  215, 
approved  Com.  v.  Lehigh  Valley,  etc.,  R.  Co., 
165  Pa.  St.  162. 

"  The  Law  Hath  Great  Regard  to  the  Usage  and 
Practice  of  the  People,  the  law  itself  being  noth- 
ing else  but  common  usage,  with  which  it 
complies,  and  alters  with  the  exigency  of 
affairs.  *  *  *  So  that  though  the  common 
usage  was  so  formerly,  it  is  now  otherwise ; 
and  the  reason  of  things  changing,  the  things 
th  emselves  also  change."  Addison  v.  Otway,  2 
Mod.  233. 

Maritime  Usages  of  Foreign  Countries.  —  The 


maritime  usages  of  foreign  countries  are  not 
obligatory  in  the  United  States,  and  will  not 
be  respected  as  authority,  except  so  far  as  they 
are  consonant  with  the  well-settled  principles 
of  English  and  American  jurisprudence.  The 
i-ifrida,  172  U.  S.  186,  reversing  (C.  C.  A.) 
77  Fed.  Rep.  754,  41  U.  S.  App.  585. 

2.  General  Custom  or  Usage  and  Maxim  Com- 
munis Error  Facit  Jus  —  England.  —  Clay  v.  Sud- 
grave,  1  Salk.  33 ;  Berwick  v.  Johnson,  Lofft 
334;  East-India  Co.  v.  Skinner,  Comb.  342; 
Waltham  v.  Sparkes,  1  Ld.  Raym.  41  ;  Rex  v. 
Eriswell,  3  T.  R.  707 ;  Rex  v.  Essex,  4  T.  R. 
591;  1  ne  Charlotta,  1  Dods.  387;  Reg.  v.  Sus- 
sex, 2  B.  &  S.  664,  110  E.  C.  L.  664;  Devaynes 
v.  Noble,  2  Russ.  &  M.  495  ;  Isherwood  v.  Old- 
know,  3  M.  &  S.  382;  Jones  v.  Tapling,  12  C. 
B.  N.  S.  826,  104  E.  C.  L.  826;  Hart  v.  Frame, 
6  CI.  &  F.  193;  Phipps  v.  Ackers,  9  CI.  &  F. 
583  ;  Davidson  v.  Sinclair,  3  App.  Cas.  788. 

Canada.  —  Queen  Victoria  Niagara  Falls 
Park  v.  Howard,  23  Ont.  1,  affirmed  23  Ont. 
App.  35.S- 

United  States.  —  M'Keen  v.  Delancy,  5 
Cranch  (U.  S.)  22,  affirming  1  Wash.  (U.  S.) 
525,  7  Fed.  Cas.  No.  3,750;  Pease  v.  Peck,  18 
How.  (U.  S.)  595,  affirming  5  McLean  (U.  S  ) 
485,  19  Fed.  Cas.  No.  10,894;  Manchester  v. 
Hough,  5  Mason  (U.  S.)  67,  16  Fed.  Cas.  No. 
9,005;  Milligan  v.  Dickson,  Pet.  (C.  C.)  433. 
17  Fed.  Cas.  No.  9,603  ;  U.  S.  v.  The  Ship  Re- 
corder, 1  Blatchf.  (U.  S.)  218,  27  Fed.  Cas.  No. 
16,129. 

Alabama.  —  Maher  v.  State,  1  Port  (Ala.) 
265,  26  Am.  Dec.  379. 

California.  —  Panaud  v.  Jones,  1  Cal.  488 ; 
Fowler  v.  Smith,  2  Cal.  39,  568,  opinion  of 
Murray,  J. 

Delaware.  —  Lewis  v.  Hazel,  4  Harr.  (Del.) 
470. 

Kentucky.  —  Smallwood  v.  Woods,  1  Bibb 
(Ky.)  542;  M'Ginnis  v.  Lillard,  4  Bibb  (Ky.) 
491;  Bonta  v.  Clay,  5  Litt.  (Ky.)  129;  Har- 
rison v.  Com.,  83  Ky.  162. 

Louisiana.  —  Rogers  v.  Beiller,  3  Mart.  (La.) 
665. 

Massachusetts.  —  Rogers  v.  Goodwin,  2  Mass. 
476  ;  Dudley  v.  Sumner.  5  Mass.  463. 

Missouri.  —  Riddick  v.  Walsh,  15  Mo.  519. 
Montana.  —  O'Donnell  v.  Glenn,  9  Mont.  45?, 
cited  Baker  v.  Butte  City  Water  Co.,  24  Mont. 
ii3- 

New  Hampshire.  —  Cofran  v.  Cockran,  5  N. 
H.  458;  Wi  ggin  v.  Exeter,  13  N.  H.  304; 
Gleason  v.  Emerson.  51  N.  H.  405;  Tyler  v. 
Flanders.  58  N.  H.  371. 

New  Jersey.  —  Sterling  v.  Van  Cleve,  12  N.  J. 
L.  285  ;  Bell  v.  Gough,  23  N.  J.  L.  663  ;  Ocean 
Beach  Assoc.  v.  Brinley,  34  N.  J.  Eq.  438 ; 
Booraem  v.  North  Hudson  County  R.  Co.,  44 
N.  J.  Eq.  70. 
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the  whole  state,  and  not  to  that  which  is  merely  local.1  Further,  it  has  been 
said  that  objection  on  the  ground  of  contrariety  to  the  general  or  common 
law  is  entitled  to  little  weight  where  the  custom  or  usage  assailed  embraces 
an  entire  business,  and  has  been  concurred  in  for  a  long  time  by  all  persons 
engaged  therein.3 

(b)  Civil-law  Countries.  —  By  the  early  Spanish  law  which  obtained  for  a  time 
in  territory  now  a  part  of  the  United  States,  general  custom  or  usage  had 
greater  weight  than  it  has  in  common-law  countries.  By  it  legitimate  cus- 
tom acquired  the  force  of  law,  not  only  when  there  was  no  law  to  the  contrary 
but  also  when  its  effect  was  to  abrogate  an}'  former  law  which  might  be 
opposed  to  it,  as  well  as  to  explain  that  which  was  doubtful.  Hence,  it  was 
a  maxim  that  there  might  be  a  custom  without  law,  in  opposition  to  law,  and 
according  to  law.3 

(4)  Trade  or  Business  Usages.  —  Peculiar  habits,  modes,  or  courses  of  trade 
or  business  are  not  necessarily  objectionable  because  they  operate  in  contra- 
vention of  the  rules  of  the  common  law.  In  all  cases  where  they  are  sus- 
tained, they  do  in  fact  so  operate  upon  the  contracts  of  the  parties;  and  if 
the}7  were  not  allowed  to  affect  legal  rights  it  is  difficult  to  see  how  there 
could  be  any  valid  usages.4    On  the  other  hand,  usages  which  amount  only 


New  York.  —  Troup  v.  Haight,  Hopk.  (N. 
Y.)  239 ;  Utica  Bank  v.  Mersereau,  3  Barb.  Ch. 
(N.  Y.)  528,  49  Am.  Dec.  189;  Constantine  v. 
Van  Winkle,  6  Hill  (N.  Y.)  177;  Jackson  v. 
Gilchrist,  15  Johns.  (N.  Y.)  89;  Allen  v.  Rey- 
nolds, 36  N.  Y.  Super.  Ct.  297. 

North  Carolina.  —  M'Murphey  v.  Campbell,  1 
Hayw.  (2  N.  Car.)  181. 

Ohio.  —  Brown  v.  Farran,  3  Ohio  140;  Craig 
v.  Fox,  16  Ohio  564;  Chesnut  v.  Shane,  16 
Ohio  599,  47  Am.  Dec.  387 ;  Baker  v.  Jordan,  3 
Ohio  St.  438 ;  Mosier  v.  Harmon,  29  Ohio  St. 
220. 

Pennsylvania.  —  Davey  v.  Turner,  1  Dall. 
(Pa.)  11;  Kirk  v.  Dean,  2  Binn.  (Pa.)  341; 
Wallis  v.  Mease,  3  Binn.  (Pa.)  546;  McFerran 
v.  Powers,  1  S.  &  R.  (Pa.)  102;  Watson  v. 
Willard,  9  Pa.  St.  89;  Eshelman  v.  Shuman,  13 
Pa.  St.  561;  Long  v.  Spencer,  78  Pa.  St.  303; 
Kostenbader  v.  Spotts,  80  Pa.  St.  430 ;  Com.  v. 
Butler  County,  2  Pearson  (Pa.)  421. 

South  Carolina.  —  Herndon  v.  Moore,  18  S. 
Car.  339. 

Tennessee.  —  Barnet  v.  Russel,  2  Overt. 
(Tenn.)  10;  Smith  v.  Craig,  2  Overt.  (Tenn.) 
287. 

Virginia.  —  Sailing  v.  M'Kinney,  1  Leigh 
(Va.)  42,  19  Am.  Dec.  722. 

Wisconsin.  —  Kneeland  v.  Milwaukee,  15 
Wis.  454. 

Usage  Long  Established  and  Followed  has  to  a 

great  extent  the  efficacy  of  law  in  all  countries. 
It  controls  the  construction  and  qualifies  and 
limits  the  force  of  positive  enactments.  Slidell 
v.  Grandjean,  in  U.  S.  412;  Von  Schmidt  v. 
Huntington,  1  Cal.  55 ;  Baca  v.  Perez,  8  N. 
Mex.  187. 

Questions  of  Conveyancing. — The  maxim  com- 
munis error  facit  jus  is  peculiarly  applicable  to 
questions  of  conveyancing.  Caldwell  v.  Mc- 
Laren, 9  App.  Cas.  409  ;  Davidson  v.  Sinclair, 
3  App.  Cas.  788;  Jones  v.  Tapling,  12  C.  B.  N. 
S.  826,  104  E.  C.  L.  826. 

Stare  Decisis.  —  See  the  title  Stare  Decisis, 
vol.  26,  p.  158. 

1.  General  and  Local  Custom  or  Usage.  —  Rex 
V.  Hogg,  1  T.  R.  721 ;  Harper  v.  Pound,  10  Ind. 


32 ;  Spears  v.  Ward,  48  Ind.  541  ;  Stoever  v. 
Whitman,  6  Binn.  (Pa.)  416;  Logan  v.  Herron, 
8  S.  &  R.  (Pa.)  459;  Currie  v.  Page,  2  Leigh 
(Va.)  617. 

2.  Custom  or  Usage  Embracing  Entire  Business. 

—  So  stated  with  respect  to  usages  obtaining 
in  the  whaling  trade.  Bourne  v.  Ashley,  3  Fed. 
Cas.  No.  1,698  ;  Swift  v.  Gifford,  2  Lowell  (U. 
S.)  no,  23  Fed.  Cas.  No.  13,696.  See  also  of 
maritime  usages :  Cutter  v.  Powell,  6  T.  R. 
320,  cited  Columbia  Bank  v.  Fitzhugh,  1  Har. 
&  G.  (Md.)  239;  title  Seamen,  vol.  25,  pp.  103 
et  seq. 

3.  Usage  or  Custom  under  Early  Spanish  Law. 

—  Adams  v.  Norris,  23  How.  (U.  S.)  353,  af- 
firming sub  nom.  Adams  v.  De  Cook,  McAll. 
(U.  S.)  253,  1  Fed.  Cas.  No.  51  ;  Slidell  v. 
Grandjean,  111  U.  S.  412;  Von  Schmidt  v. 
Huntington,  1  Cal.  55  ;  Panaud  v.  Jones,  1  Cal. 
488;  Castro  v.  Castro,  6  Cal.  158;  Tevis  v. 
Pitcher,  10  Cal.  466,  approved  Emeric  v.  Alva- 
rado,  64  Cal.  529;  Donner  v.  Palmer,  31  Cal. 
522;  Pizerot  v.  Meuillon,  3  Mart.  (La.)  120; 
Broussard  v.  Bernard,  7  La.  211,  217;  Gilder- 
sleeve  v.  New  Mexico  Min.  Co.,  6  N.  Mex.  27. 
See  1  Domat  Civil  Law  (Cushing's  ed.)  115. 

Under  the  Existing  Civil  Code  of  Spain  and  Some 
Other  States,  Spanish  Civ.  Code  1889,  art.  5. 
laws  are  abrogated  only  by  other  subsequent 
laws,  and  the  disuse  or  any  other  custom  or 
practice  to  the  contrary  shall  not  prevail  against 
their  observance.  Walton,  Civ.  L.  in  Spain 
and  Spanish  America,  122.  See  also  1  Mer- 
rick's Civ.  Code  La.,  art.  21. 

Evidence  of  a  Custom  Among  Mexicans  by  which 
the  bends  in  a  river  are  held  to  belong  to  the 
owners  of  the  land  against  which  they  abut 
cannot  be  received,  since  it  would  subvert  the 
rule  of  law  giving  to  each  party  the  land  lying 
within  the  boundaries  set  forth  in  his  title 
papers,  and  alter  the  legal  effect  of  those  in- 
struments.   Tucker  v.  Smith,  68  Tex.  473. 

4.  Habits,  Modes,  or  Courses  of  Dealing.  — 
Sweeting  v.  Pearce,  9  C.  B.  N.  S.  534,  99  E.  C. 
L.  534,  affirming  7  C.  B.  N.  S.  449,  97  E.  C.  L. 
449 ;  Gindrat  v.  Mechanics'  Bank,  7  Ala.  324 ; 
Ray  v.  Porter,  42  Ala.  327  ;  Milroy  v.  Chicago, 
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to  a  mere  adoption  of  a  peculiar  or  local  rule  of  law,  contrary  to  the  terms  of 
the  contract  or  to  a  general  rule  of  law  applicable  to  its  construction,  are 
illegal;  are  not  in  fact  usages  at  all.1  Another  test  formulated  by  the  courts 
for  determining  the  legality  of  alleged  trade  or  business  usages,  is  that  where 
no  statute  or  principle  of  public  policy  intervenes,  but  a  rule  of  law  is  a  mere 
privilege  which  may  be  waived,  the  waiver  may  be  made  by  usage  as  well  as 
by  express  contract.2 

etc.,  R.  Co.,  98  Iowa  188  ;  Broussard  v.  Bernard, 
7  La.  211,  217;  Goodenow  v.  Tyler,  7  Mass.  36, 
5  Am.  Dec.  22,  opinion  of  Sedgwick,  J. ;  Dick- 
inson v.  Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec. 
656;  Rich  v.  Ryder,  105  Mass.  306;  Haskins  v. 
Warren,  115  Mass.  514;  Pickering  v.  Weld, 
159  Mass.  522;  Kleekamp  v.  Meyer,  5  Mo.  App. 
444;  Ellis  v.  Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio  St. 
628,  64  Am.  Dec.  610.  See  also  Taylor  v. 
Carpenter,  2  Woodb.  &  M.  (U.  S.)  1,  23  Fed. 
Cas.  No.  13,785 ;  Halsey  v.  Brown,  3  Day 
(Conn.)  346 ;  Columbia  Bank  v.  Fitzhugh,  1 
Har.  &  G.  (Md.)  240;  Merchants  Mut.  Ins.  Co. 
v.  Wilson,  2  Md.  217;  Rosenstock  v.  Tormey, 
32  Md.  169,  3  Am.  Rep.  12s;  Chicopee  Bank  v. 
Eager,  9  Met.  (Mass.)  583;  Walls  v.  Bailey,  49 
N.  Y.  464,  10  Am.  Rep.  407;  Dalton  v.  Daniels, 
2  Hilt.  (N.  Y.)  472. 

Where  the  General  Rule  of  Law  Has  Been  Com- 
plied with,  noncompliance  with  the  substitute 
sanctioned  by  usage  is  unnecessary ;  and  the 
failure  to  do  so  will  not  be  allowed  to  affect 
the  rights  of  the  parties.  Kleekamp  v.  Meyer, 
5  Mo.  App.  444. 

How  Usage  Abrogated.  —  A  local  usage  may  be 
changed  in  the  same  mode  by  which  it  was 
established.  But  parol  evidence  is  not  admis- 
sible to  show  that  the  usage  was  different  at 
the  time  from  what  the  courts  have  solemnly 
adjudged  it  to  be.  Cookendorfer  v.  Preston,  4 
How.  (U.  S.)  318.  See  also  U.  S.  v.  Mac- 
daniel,  7  Pet.  (U.  S.)  1  ;  Macy  v.  Whaling  Ins. 
Co.,  9  Met.  (Mass.)  354. 

1.  Adoption  of  Peculiar  or  Local  Rules  of  Law. 
—  Strong  v.  Bliss,  6  Met.  (Mass.)  393;  Dick- 
inson v.  Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec. 
656;  Haskins  v.  Warren,  115  Mass.  514;  Fisher 
v.  Steward,  Smith  (N.  H.)  60  ;  Cooper  v.  Pur- 
vis, 1  Jones  L.  (46  N.  Car.)  141  ;  Jones  v. 
Allen,  5  Ired.  L.  (27  N.  Car.)  473  ;  Silliman  v. 
Whitmer,  11  Pa.  Super.  Ct.  243,  affirming  196 
Pa.  St.  363.  See  also  Meyer  v.  Dresser,  16  C. 
B.  N.  S.  646,  in  E.  C.  L.  646;  Sweeting  v. 
Pearce,  9  C.  B.  N.  S.  534,  99  E.  C.  L.  534, 
affirming  7  C.  B.  N.  S.  449,  97  E.  C.  L.  449 ; 
Edie  v.  East-India  Co.,  2  Burr.  121 6;  Sennett 
v.  Pierce,  1  Mart.  N.  S.  (La.)  192,  cited  Tyson 
v.  Laidlaw,  18  La.  381  ;  Clark  v.  Gifford,  7  La. 
£24,  26  Am.  Dec.  511  ;  Russell  v.  Oppenheimer, 
1  Tex.  App.  Civ.  Cas.,  §  269.  The  understand- 
ing of  a  community  or  of  a  class  as  to  a  legal 
effect  or  an  implication  of  law  is  not  a  valid 
usage,  and  evidence  to  prove  it  is  not  com- 
petent to  determine  legal  rights  under  contracts. 
Such  a  usage  is  not  valid  ;  strictly  speaking,  it 
is  not  a  usage  at  all.  Silliman  v.  Whitmer,  11 
Pa.  Super.  Ct.  243,  affirming  196  Pa.  St.  363. 
A  custom  not  to  do  a  thing  which  the  law  im- 
plies that  persons  are  to  do  is  unreasonable  and 
invalid.  But  where  a  man  is  set  generally  to 
do  a  thing,  a  custom  may  well  apply  to  regulate 
the  mode  of  doing  it.    Sweeting  v.  Pearce,  9 
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C.  B.  N.  S.  534,  99  E.  C.  L.  534,  affirming  7  C. 

B.  N.  S.  449,  97  E.  C.  L.  449. 
Nature  of  Usages. —  A  usage  which  is  also 

called  a  custom,  although  the  latter  word  has 
also  another  signification,  is  a  long  or  uniform 
practice  applied  to  habits,  modes,  and  courses 
of  dealing.  It  relates  to  modes  of  action,  and 
does  not  comprehend  the  mere  adoption  of 
certain  peculiar  doctrines  or  rules  of  law. 
Dickinson  v.  Gay,  7  Allen  (Mass.)  29,  83  Am. 
Dec.  656. 

Although  a  Custom  of  Trade  may  control  the 
mode  of  performance  of  a  contract,  it  cannot 
change  its  intrinsic  character.  Robinson  v. 
Mollett,  L.  R.  7  H.  L.  802,  reversing  L.  R.  7 

C.  P.  84,  which  affirmed  L.  R.  5  C.  P.  646,  ap- 
proved Ferguson  v.  Gooch,  94  Va.  1. 

A  Local  Custom  which  relates  simply  to  the 
mode  of  the  performance  of  a  contract  or  to  its 
interpretation,  if  established  and  known  to  the 
parties,  may  be  enforced.  But  one  which  makes 
a  substantial  change  in  the  rights  and  relations 
of  the  parties,  and  which  violates  a  settled  rule 
of  law,  binds  no  one  who  does  not  know  and 
assent  to  it.  Geyser-Marion  Gold  Min.  Co.  v. 
Stark,  (C.  C.  A.)  106  Fed.  Rep.  558. 

2.  Legal  Rights  Capable  of  Waiver  by  Express 
Contract  May  Be  Waived  by  Usage. —  Grinman  v. 
Walker,  9  Iowa  426  ;  Williams  v.  Gilman,  3  Me. 
276;  Colket  v.  Ellis,  10  Phila.  (Pa.)  375,  32 
Leg.  Int.  (Pa.)  82;  Snowden  v.  Warder,  3 
Rawle  (Pa.)  101 ;  Adams  v.  Pittsburgh  Ins.  Co.. 
95  Pa.  St.  348,  40  Am.  Rep.  662 ;  Dabney  v. 
Campbell,  9  Humph.  (Tenn.)  680.  See  also 
Renner  v.  Columbia  Bank,  9  Wheat.  (U.  S.) 
581;  Swift  v.  Gifford,  2  Lowell  (U.  S.)  no, 
23  Fed.  Cas.  No.  13,696;  U.  S.  v.  The  Rein- 
deer, 14  Law  Rep.  235,  27  Fed.  Cas.  No. 
16,145 ;  Sampson  v.  Gazzam,  6  Port.  (Ala.) 
123,  30  Am.  Dec.  582;  Jones  v.  Fales,  4  Mass. 
245  ;  Latimer  v.  Alexander,  14  Ga.  259  ;  Bissell 
v.  Ryan,  23  111.  566 ;  Clark  v.  Baker,  1 1  Met. 
(Mass.)  186,  45  Am.  Dec.  199,  5  Met.  (Mass.) 
452;  Patton  v.  Magrath,  Dudley  L.  (S.  Car.) 
159,  31  Am.  Dec.  552;  Reese  v.  Bates,  94  Va. 
321. 

It  is  well  settled,  as  a  general  rule,  that  the 
intention  of  the  parties  to  a  contract  shall  pre- 
vail unless  it  be  to  do  something  either  malum 
in  se  or  malum  prohibitum.  Adams  v.  Pitts- 
burgh Ins.  Co.,  95  Pa.  St.  348,  40  Am.  Rep. 
662. 

Where  the  law  requires  a  certain  thing  to  be 
done,  contract  or  usage  may  omit  it  in  provid- 
ing a  substitute ;  but  custom,  however  well 
established,  can  never  operate  to  discharge  a 
liability  which  the  law  has  created.  It  may 
operate  the  relinquishment  of  a  right,  because 
that  is  within  the  competency  of  the  party,  who, 
by  bringing  himself  within  the  custom,  con- 
sents to  the  relinquishment.  Kleekamp  v, 
Meyer,  5  Mo.  App.  446. 
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c.  ILLUSTRATIONS  —  (i)  Contrariety  to  Written  Law.  —  Various  customs 
or  usages  have  been  adjudged  illegal  and  repudiated  by  the  courts  as  being 
opposed  to  and  in  conflict  with  such  statutes  as  those  relating  to  usury,1 
weights  and  measures,2  ships  and  shipping,3  rights  and  liabilities  of  common 
carriers,4  rights  and  duties  of  public  officers.5  Alleged  customs  or  usages 
have  also  been  adjudged  illegal  for  conflicting  with  the  terms  of  charters  or 
ordinances  of  municipal  corporations,6  or  of  the  criminal  or  penal  statutes  of 
the  state.7  In  addition  to  this  enumeration  of  cases  there  are  also  many 
others  involving  miscellaneous  statutory  and  constitutional  provisions,  and 
relating  to  a  variety  of  subjects,  in  which  customs  or  usages  sought  to  be 
proved  have  been  rejected  as  illegal  because  in  contravention  of  the 
written  law.8 


Principles  of  law  Differ  in  Importance  as  well 
as  in  origin ;  and  while  some  of  them  represent 
great  rules  of  policy  and  are  beyond  the  reach 
of  convention,  others  may  be  changed  by  par- 
ties who  choose  to  contract  upon  a  different 
footing,  and  some  of  them  may  be  varied  by 
usage,  which,  if  general  and  long  established, 
is  equivalent  to  a  contract.  Swift  v.  Gifford,  2 
Lowell  (U.  S.)  110,  23  Fed.  Cas.  No.  13,696. 

1.  Usury.  —  Ex  p.  Aynsworth,  4  Ves.  Jr.  678  ; 
Harmon  v.  Lehman,  85  Ala.  379 ;  Jones  v.  Mc- 
Lean, 18  Ark.  456;  Harrod  v.  Lafarge,  12  Mart. 
(La.)  21  ;  Daquin  v.  Coiron,  3  La.  387  ;  Wallace 
v.  Fouche,  27  Miss.  266 ;  New  York  Firemen 
Ins.  Co.  v.  Ely,  2  Cow.  (N.  Y.)  678;  Utica 
Bank  v.  Wager,  2  Cow.  (N.  Y.)  712;  Utica 
Bank  v.  Smalley,  2  Cow.  (N.  Y.)  770,  14  Am. 
Dec.  526 ;  Utica  Ins.  Co.  v.  Tilman,  1  Wend. 
(N.  Y.)  556;  Dunham  v.  Dey,  13  Johns.  (N. 
Y.)  40;  Dunham  v.  Gould,  16  Johns.  (N.  Y.) 
367,  8  Am.  Dec.  323;  Gore  v.  Lewis,  109  N. 
Car.  539;  Niagara  County  Bank  v.  Baker,  15 
Ohio  St.  68 ;  Greene  v.  Tyler,  39  Pa.  St.  361 ; 
Cooper  v.  Sandford,  4  Yerg.  (Tenn.)  452,  26 
Am.  Dec.  239.  Compare  Thornton  v.  Washing- 
ton Bank,  3  Pet.  (U.  S.)  36  ;  Agricultural  Bank 
v.  Bissell,  12  Pick.  (Mass.)  586  ;  Crump  v. 
Trytitle,  5  Leigh  (Va.)  251,  Brockenbrough,  J., 
dissenting;  North  Carolina  State  Bank  v. 
Cowan,  8  Leigh  (Va.)  238;  Parker  v.  Cousins, 
2  Gratt.  (Va.)  372,  44  Am.  Dec.  388. 

A  charge  made  by  commission  merchants  for 
advances,  in  addition  to  the  legal  rate  of  in- 
terest, to  cover  actual  risk,  trouble,  and  ex- 
pense incurred,  is  not  usury  ;  and  the  right  to 
make  it  may  be  acquired  by  usage.  Brown  v. 
Harrison,  17  Ala.  774.  Compare  Smetz  v. 
Kennedy,  Riley  L.  (S.  Car.)  218.  See  the  title 
Usury,  post. 

2.  Weights  and  Measures.  —  See  the  title 
Weights  and  Measures. 

3.  Ships  and  Shipping.  —  Walker  v.  Western 
Transp.  Co.,  3  Wall.  (U.  S.)  150;  The  La 
Fayette  Lamb,  20  Fed.  Rep.  319;  U.  S.  v.  The 
Steamboat  Forrester,  Newb.  Adm.  81,  25  Fed. 
Cas.  No.  15,132;  Case  v.  Perew,  34  Hun  (N. 
Y.)  130.  See  the  title  Ships  and  Shipping, 
vol.  25,  p.  893. 

4.  Common  Carriers.  —  Chicago,  etc.,  R.  Co. 
v.  People,  56  111.  365,  8  Am.  Rep.  690;  Illinois, 
etc.,  R.,  etc.,  Co.  v.  People,  19  111.  App.  141, 
affirmed  122  111.  506;  Lake  Erie,  etc.,  R.  Co.  v. 
People,  42  111.  App.  387 ;  McCune  v.  Burling- 
ton, etc.,  R.  Co.,  52  Iowa  600 ;  Colgate  v. 
Pennsylvania  Co.,  102  N.  Y.  120;  Central  R. 
Co.  v.  Hearne,  32  Tex.  546. 


5.  Illegal  Fees,  Compensation,  and  Expenditures. 

—  U.  S.  v.  Buchanan,  8  How.  (U.  S.)  83,  dis- 
tinguishing U.  S.  v.  Macdaniel,  7  Pet.  (U.  S.) 
1  ;  Love  v.  Hinckley,  Abb.  Adm.  436,  15  Fed. 
Cas.  No.  8,548;  Hicks  v.  Duncan,  4  Mart.  N. 
S.  (La.)  497;  Cutter  v.  Howe,  122  Mass.  541; 
Lovejoy  v.  Itasca  Lumber  Co.,  46  Minn.  216; 
State  v.  Smith,  84  Minn.  295  ;  Edgerly  v.  Hale, 
71  N.  H.  138;  Albright  v.  Bedford  County.  106 
Pa.  St.  582;  Delaplane  v.  Crenshaw,  15  Gratt. 
(Va.)  457.  See  the  titles  Extortion,  vol.  12, 
p.  582;  Public  Officers,  vol.  23,  p.  314. 

Illegal  Tax  Assessments.  —  Middletown  v. 
Berlin,  18  Conn.  189;  McWilliams  v.  Great 
Spirit  Springs  Co.,  7  Kan.  App.  210 ;  Dwight 
v.  Boston,  12  Allen  (Mass.)  316,  90  Am.  Dec. 
149. 

Miscellaneous  Illegal  Usages.  —  Floyd  Ac- 
ceptance Cases,  7  Wall.  (U.  S.)  666,  affirming 
1  Ct.  CI.  270  ;  U.  S.  v.  The  Reindeer,  14  Law. 
Rep.  235,  27  Fed.  Cas.  No.  16,145;  Knox 
County  v.  Goggin.  105  Mo.  182;  Walters  v. 
Senf,  115  Mo.  524;  Walters  v.  Brooks,  115  Mo. 
534;  Bolln  v.  State,  51  Neb.  581;  Scribner  v. 
Hollis,  48  N.  H.  35  ;  Otsego  County  Bank  v. 
Warren,  18  Barb.  (N.  Y.)  290;  Scott  v.  School 
Dist.  No.  9,  67  Vt.  150;  Currie  v.  Page,  2  Leigh 
(Va.)  617;  State  v.  Chilton,  49  W.  Va.  453; 
Sauer  v.  Steinbauer,  14  Wis.  71. 

6.  Charters  or  Ordinances  of  Municipal  Corpora- 
tions. —  Butler  v.  Charleston,  7  Gray  (Mass.) 
12;  Concord  v.  Burleigh,  67  N.  H.  106. 

7.  Criminal  or  Penal  Statutes.  —  U.  S.  v.  The 
Steamboat  Forrester,  Newb.  Adm.  81,  25  Fed. 
Cas.  No.  15,132;  Illinois,  etc.,  R.,  etc.,  Co.  v. 
People,  19  111.  App.  141,  affirmed  122  111.  506; 
Lake  Erie,  etc.,  R.  Co.  v.  People,  42  111.  App. 
387;  Bankus  v.  State,  4  Ind.  114;  State  v. 
Jarcke,  Riley  L.  (S.  Car.)  297;  Hawkins  v. 
State,  17  Tex.  App.  593,  50  Am.  Rep.  129; 
Minaghan  v.  State,  77  Wis.  643. 

Thieving  by  Custom.  —  There  can  be  no  legal 
custom  to  justify  one  man  in  stealing  the  prop- 
erty of  another.  Such  a  custom  would  be  bad 
and  contrary  to  law.  Hendry  v.  State,  39  Fla. 
235-  To  similar  effect  are  Com.  v.  Doane,  1 
Cush.  (Mass.)  5  ;  Wallis  v.  Mease,  3  Binn. 
(Pa.)  546 ;  Lawrence  v.  State,  20  Tex.  App. 
536;  Rumfield  v.  Neal,  (Tex.  Civ.  App.  1898) 
46  S.  W.  Rep.  262  ;  Vick  v.  State,  (Tex.  Crim. 
1902)  69  S.  W.  Rep.  156. 

8.  Miscellaneous  Cases  Rejecting  Customs  or 
Usages  as  Being  in  Conflict  with  the  Written  Law. 
— ■  Agricultural  liens,  Patapsco  Guano  Co.  v. 
Magee,  86  N.  Car.  350.  Apprentices,  see  the 
title  Apprentices,  vol.  2,  p.  490.     Banks  and 
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(2)  Contrariety  to  Established  Rules  of  Common  Law  —  (a)  Agency.  —  The 
proper  office  of  custom  or  usage  in  determining  the  rights  and  liabilities  of 
principal  and  agent,  together  with  the  limitations  imposed  by  the  rule  that  it 
must  not  be  contrary  to  settled  common-law  doctrines,  are  discussed  elsewhere 
in  this  work,  in  the  titles  dealing  with  the  general  subject  of  agency  and  the 
various  classes  of  agents.1 

(b)  Banks  and  Banking  —  Commercial  Paper.  —  Settled  rules  of  law  determining 
rights  or  liabilities  between  persons  standing  in  the  relation  of  banker  and  cus- 


banking.  U.  S.  Bank  v.  Fleckner,  8  Mart.  (La.) 
309.  Church  trustees,  McCrary  v.  McFarland, 
93  Ind.  466.  Copyright,  see  the  title  Copy- 
right, vol.  7,  p.  572.  Dower,  Ocean  Beach 
Assoc.  v.  Brinley,  34  N.  J.  Eq.  438.  Illegal 
expenditures  by  municipal  corporations,  Hood 
v.  Lynn,  1  Allen  (Mass.)  103  ;  State  v.  Smith, 
84  Minn.  295.  Importation  of  slaves,  Gedney 
v.  L'Amistad,  10  Fed.  Cas.  No.  5.294a-  In- 
toxicating liquors,  Mansfield  v.  Stoneham,  15 
Gray  (Mass.)  149 ;  Koppitz-Melchers  Brewing 
Co.  v.  Behm,  130  Mich.  649,  9  Detroit  Leg.  N. 
226.  Judgment  liens,  De  Saussure  v.  Zeigler, 
6  S.  Car.  12.  Jurisdiction  and  procedure  of 
courts,  Grisling  v.  Wood,  Cro.  Eliz.  85  ;  Hud- 
son v.  Henderson,  1  Tex.  App.  Civ.  Cas.,  §  353- 
Landlord  and  tenant,  Fleming  v.  King,  100  Ga. 
449;  Jackson  v.  Beling,  22  La.  Ann.  377. 
Legal  tender,  West  v.  Ball,  12  Ala.  340 ;  Thomp- 
son v.  Riggs,  6  D.  C.  99,  affirmed  5  Wall.  (U. 
S.)  663  ;  Marine  Bank  v.  Chandler,  27  111.  525, 
81  Am.  Dec.  249,  approved  Marine  Bank  v. 
Birney,  28  111.  90 ;  Galena  Ins.  Co.  v.  Kupfer, 
28  111.  332,  81  Am.  Dec.  284,  limiting  Moore 
v.  Morris,  20  111.  255  ;  Marc  v.  Kupfer,  34  111. 
287;  Lord  v.  Burbank,  18  Me.  178.  Liens  for 
work  and  labor,  Meyer  v.  Vicksburg,  etc.,  R. 
Co.,  35  La.  Ann.  897.  Limitation  of  actions 
on  items  of  open  account,  Smyth  v.  Walton,  5 
Tex.  Civ.  App.  673.  Compare  Effinger  v.  Hen- 
derson, 33  Miss.  449-  Logging,  Osborne  v.  C. 
N.  Nelson  Lumber  Co.,  33  Minn.  285.  Mines 
and  mining  claims,  Mining  Debris  Case,  9 
Sawy.  (U.  S.)  441,  18  Fed.  Rep.  753;  Jupiter 
Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  n  Fed. 
Rep.  666 ;  Penn  v.  Oldhauber,  24  Mont.  287. 
See  the  title  Mines  and  Mining  Claims,  vol. 
20,  p.  686.  Negotiable  paper,  Perkins  v. 
Franklin  Bank,  21  Pick.  (Mass.)  483;  Me- 
jhanics'  Bank  v.  Merchants'  Bank,  6  Met. 
,'Mass.)  13.  Partition  fences,  Blizzard  v. 
Walker,  32  Ind.  437.  Prison  bounds,  Trull  v. 
Wheeler,  19  Pick.  (Mass.)  240.  Rescission  of 
sales  contracts,  Ledoux  v.  Armor,  4  Rob.  (La.) 
381.  Sunday  work  and  labor,  Phillips  v.  Innes, 
4  CI.  &  F.  234.  Surveys  of  government  land, 
Winter  v.  U.  S.,  Hempst.  (U.  S.)  344,  30  Fed. 
Cas.  No.  17,895.  Warehousemen  and  ware- 
house receipts,  Lehman  v.  Marshall,  47  Ala. 
362 ;  Mathe  v.  New  Orleans  Sugar-Shed  Co., 
32  La.  Ann.  631. 

1.  Agency.  —  See  the  titles  Agency,  vol.  1, 
PP-  979,  996  et  seq.,  1014  note,  1016  note,  1029 
note,  1076,  1 1 16;  Attorney  and  Client,  vol. 
3,  p.  424 ;  Bought  and  Sold  Notes,  vol.  4,  p. 
754 ;  Brokers,  vol.  4,  pp.  962  et  seq.,  967,  970, 
973,  976,  984-989;  Commercial  Travelers  or 
Drummers,  vol.  6,  p.  225-6;  Factors  or  Com- 
mission Merchants,  vol.  12,  pp.  632  et  seq., 
■538,  643,  700 ;  Masters  of  Vessels,  vol.  20, 


pp.  214,  215,  220-1  ;  Stockholders,  vol.  26,  p. 
1066  et  seq.     See  also  the  following  cases: 

England.  —  Diplock  v.  Blackburn,  3  Campb. 
43;  Todd  v.  Reid,  4  B.  &  Aid.  210,  6  E.  C.  L. 
455  ;  Dale  v.  Humfrey,  El.  Bl.  &  El.  1004,  96 
E.  C.  L.  1004,  affirming  7  El.  &  Bl.  266,  90  E. 
C.  L.  266,  three  judges  dissenting,  followed 
Fleet  v.  Murton,  L.  R.  7  Q.  B.  126;  Hathesing 
v.  Laing,  L.  R.  17  Eq.  92;  Robinson  v.  Mollett, 
L.  R.  7  H.  L.  802,  reversing  L.  R.  7  C.  P.  84, 
which  affirmed  L.  R.  5  C.  P.  646. 

Canada.  —  Mara  v.  Cox,  4  Can.  L.  T.  487. 

United  States.  —  Irwin  v.  Williar,  no  U.  S. 
499,  reversing  11  Biss.  (U.  S.)  57,  30  Fed.  Cas. 
No.  17,761  ;  Minis  v.  Nelson,  43  Fed.  Rep.  777; 
Geyser-Marion  Gold-Min.  Co.  v.  Stark,  (C.  C. 
A.)  106  Fed.  Rep.  558. 

Alabama.  —  West  v.  Ball,  12  Ala.  340. 

Connecticut.  —  Halsey  v.  Brown,  3  Day 
(Conn.)  346  ;  Sturges  v.  Buckley,  32  Conn.  265. 

Illinois.  —  Cadwell  v.  Meek,  17  111.  220; 
Western  Union  Cold  Storage  Co.  v.  Winona 
Produce  Co.,  197  111.  457,  reversing  on  other 
grounds  94  111.  App.  618,  on  former  appeal  84 
111.  App.  678. 

Louisiana.  —  Robertson  v.  Western  Marine, 
etc.,  Ins.  Co.,  19  La.  227,  36  Am.  Dec.  673. 

Maine.  —  Randall  v.  Smith,  63  Me.  105,  18 
Am.  Rep.  200. 

Maryland.  —  Blake  v.  Stump,  73  Md.  160. 

Massachusetts.  —  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  (Mass.)  131  ;  Bliss  v.  Ropes, 
9  Allen  (Mass.)  339;  Com.  v.  Cooper,  130 
Mass.  285. 

Minnesota.  —  Merchants'  Ins.  Co.  v.  Prince, 
50  Minn.  53,  36  Am.  St.  Rep.  626 ;  Baxter  v. 
Sherman,  73  Minn.  434,  72  Am.  St.  Rep.  631. 

Missouri.  —  Jacques  v.  Edgell,  40  Mo.  77 ; 
Wolff  v.  Campbell,  no  Mo.  114. 

Nebraska.  —  Lucke  v.  Yoakum,  25  Neb.  427. 

New  York.  —  Bigelow  v.  Legg,  102  N.  Y. 
653;  Fabbri  v.  Kalbfleisch,  2  Sweeny  (N.  Y.) 
252 ;  Minnesota  Cent.  R.  Co.  v.  Morgan,  52 
Barb.   (N.  Y.)  217. 

Ohio.  —  Indianapolis  Rolling  Mill  Co.  v. 
Addy,  5  Ohio  Dec.  (Reprint)  588,  6  Am.  L. 
Rec.  764. 

Pennsylvania.  —  Carter  v.  Philadelphia  Coal 
Co.,  77  Pa.  St.  286. 

Texas.  —  Stillman  v.  Hurd,  10  Tex.  109; 
Davie  v.  Lynch,  1  Tex.  App.  Civ.  Cas.,  §  695. 

Virginia.  —  Reese  v.  Bates,  94  Va.  321. 

No  Usage  or  Custom  Among  Agents  Is  Valid 
if  it  conflicts  with  the  fundamental  rules  of 
law  defining  the  rights  of  those  who  occupy 
the  relation  of,  principal  and  agent.  Western 
Union  Cold  Storage  Co.  v.  Winona  Produce 
Co.,  197  111.  457,  reversing  on  other  grounds  94 
111.  App.  618,  same  case  on  former  appeal  84 
111.  App.  678. 
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tomer,  or  between  parties  to  bills  and  notes,  bonds,  stocks,  warehouse  receipts, 
and  other  commercial  obligations,  cannot  be  controlled  by  contrary  custom 
or  usage.  There  are  legal  usages,  however,  establishing  modes  of  conducting 
the  business  of  banking,  of  giving  notice  of  protest  for  nonpayment  of  negoti- 
able paper,  and  the  like. 1 

(c)  Common  Carriers.  —  Custom  or  usage  establishing  modes  or  courses  of 
dealing  in  the  conduct  of  the  business  of  common  carriers  are  often  sustained 
by  the  courts,  and  evidence  to  prove  them  admitted.  On  the  other  hand,  a 
variety  of  alleged  customs  or  usages  which  would  limit  or  extend  the  rights 
or  liabilities  of  such  carriers  in  contravention  to  settled  common-law  principles 
have  been  rejected  as  illegal.2 

(d)  Landlord  and  Tenant.  —  Excluding  some  exceptional  customs  having  the 
force  of  law,3  custom  or  usage  cannot  control  or  affect  settled  principles  or 


1.  Banks  and  Banking  —  Commercial  Paper  — 
Illegal  Customs  or  Usages —  England.  —  Hawkins 
v.  Cardy,  Carth.  '466,  1  Salk.  65  ;  Edie  v.  East- 
India  Co.,  2  Burr.  1216;  Gunn  v.  Bolckow,  L. 
R.  10  Ch.  491  ;  Hathesing  v.  Laing,  L.  R.  17 
Eq.  92. 

United  States.  —  Thompson  v.  Riggs,  5  Wall. 
(U.  S.)  663,  affirming  6  D.  C.  99  ;  Vermilye  v. 
Adams  Express  Co.,  21  Wall.  (U.  S.)  139; 
Allen  v]  St.  Louis  Nat.  Bank,  120  U.  S.  20; 
Brown  v.  Jackson,  2  Wash.  (U.  S.)  24,  4  Fed. 
Cas.  No.  2,016. 

Alabama.  —  East  Birmingham  Land  Co.  v. 
Dennis,  85  Ala.  565,  7  Am.  St.  Rep.  73. 

Kentucky.  —  Gallatin  v.  Bradford,  1  Bidd. 
(Ky.)  209. 

Maryland.  —  Baltimore  First  Nat.  Bank  v. 
Taliaferro,  72  Md.  164;  German  Sav.  Bank  v. 
Renshaw,  78  Md.  475. 

Minnesota.  - —  Borup  v.  Nininger,  5  Minn. 
523  ;  Minneapolis  Sash,  etc.,  Co.  v.  Metropoli- 
tan Bank,  76  Minn.  136,  77  Am.  St.  Rep. 
609. 

Nebraska.  —  Dern  v.  Kellogg,  54  Neb.  560. 

New  Hampshire.  —  Piscataqua  Exch.  Bank  v. 
Carter,  20  N.  H.  246,  51  Am.  Dec.  217. 

New  York.  —  Bowen  v.  Newell,  8  N.  Y.  190, 
reversing  5  Sandf.  (N.  Y.)  326  ;  Security  Bank 
v.  National  Bank  of  Republic,  67  N.  Y.  458,  23 
Am.  Rep.  129;  Corn  Exch.  Bank  v.  Nassau 
Bank,  91  N.  Y.  74,  43  Am.  Rep.  655  ;  Ayrault 
v.  Pacific  Bank,  6  Robt.  (N.  Y.)  337,  1  Abb. 
Pr.  N.  S.  (N.  Y.)  381,  affirmed  47  N.  Y.  570, 

7  Am.  Rep.  489  ;  Turnbull  v.  Osborne,  (Brook- 
lyn City  Ct.  Gen.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.) 
200,  distinguishing  Dykers  v.  Leather  Manu- 
facturers' Bank,  11  Paige  (N.  Y.)  612. 

Pennsylvania.  —  Rheinhold  v.  Dertzell,  1 
Yeates  (Pa.)  39. 

Texas.  —  Moody  v.  Waco  First  Nat.  Bank, 
19  Tex.  Civ.  App.  278. 

Compare,  on  power  of  custom  or  usage  to 
impart  negotiability  to  commercial  obligations, 
Goodwin  v.  Robarts,  L.  R.  10  Exch.  337,  affirm- 
ing L.  R.  10  Exch.  76,  affirmed  1  App.  Cas.  476, 
distinguishing  Crouch  v.  Credit  Foncier,  L.  R. 

8  Q.  B.  374 ;  Rumball  v.  Metropolitan  Bank,  2 
Q.  B.  D.  194. 

Legal  Customs  or  Usages.  —  Renner  v.  Colum- 
bia Bank,  9  Wheat.  (U.  S.)  581  ;  Grinman  v. 
Walker,  9  Iowa  426 ;  Columbia  Bank  v.  Fitz- 
hugh,  1  Har.  &  G.  (Md.)  240;  Jones  v.  Fales. 
4  Mass.  245  ;  Atlas  Nat.  Bank  v.  National  Exch. 
Bank,   176  Mass.   300;   Commercial   Bank  v. 


Varnum,  49  N.  Y.  269,  reversing  3  Lans.  (N. 
Y.)  96.  See  the  titles  Bills  and  Notes,  vol. 
4,  pp.  106,  107,  427;  Checks,  vol.  5,  p.  1033, 
note;  Clearing  House,  vol.  6,  pp.  116,  note; 
127,  note;  Coupons,  vol.  8,  p.  7,  note. 

2.  Legal  Customs  or  Usages.  ■ —  Lamb  v.  Park- 
man,  1  Sprague  (U.  S.)  343,  14  Fed.  Cas.  No. 
8,020 ;  East  Tennessee,  etc.,  R.  Co.  v.  Johnston, 
75  Ala.  596,  s  1  Am.  Rep.  489;  Milroy  v. 
Chicago,  etc.,  R.  Co.,  98  Iowa  188;  Loveland  v. 
Burke,  120  Mass.  139,  21  Am.  Rep.  507;  Mc- 
Masters  v.  Pennsylvania  R.  Co.,  69  Pa.  St.  374, 
8  Am.  Rep.  264. 

Illegal  Customs  or  Usages.  —  Boon  v.  Steam- 
boat Belfast,  40  Ala.  184,  88  Am.  Dec.  761  ; 
Chicago,  etc.,  R.  Co.  v.  People,  56  111.  365,  8 
Am.  Rep.  690  ;  Fisher  v.  Brig  Norval,  8  Mart. 
N.  S.  (La.)  120;  Kohn  v.  Packard,  3  La.  224, 
23  Am.  Dec.  453  ;  Cranwell  v.  Ship  Fanny  Fos- 
dick,  15  La.  Ann.  436,  77  Am.  Dec.  190;  Reed 
v.  Richardson,  98  Mass.  216,  93  Am.  Dec.  155; 
Frith  v.  Barker,  2  Johns.  (N.  Y.)  327  ;  Emery 
v.  Dunbar,  1  Daly  (N.  Y.)  408 ;  Schieffelin  v. 
Harvey,  Anth.  N.  P.  (N.  Y.)  56;  Rapp  v. 
Palmer,  3  Watts  (Pa.)  178;  Coxe  v.  Heisley,  19 
Pa.  St.  243  ;  Charles  v.  Carter,  96  Tenn.  607 ; 
Dwyer  v.  Gulf,  etc.,  R.  Co.,  69  Tex.  707 ;  Gulf, 
etc.,  R.  Co.  v.  McCown,  (Tex.  Civ.  App.  1894) 
25  S.  W.  Rep.  435.  See  the  titles  Bills  of 
Lading,  vol.  4,  pp.  528,  note;  544,  545;  Bag- 
gage, vol.  3,  pp.  563,  568 ;  Carriers  of  Goods, 
vol.  5,  pp.  166,  209,  2ii,  218,  226,  279,  282, 
283,  401  ;  Carriers  of  Live  Stock,  vol.  5,  pp. 
441,  442;  Carriers  of  Passengers,  vol.  5, 
PP-  540,  SS4,  606;  Connecting  Carriers,  vol. 
6,  pp.  607,  611,  633,  647,  653;  Contracts  of 
Affreightment  and  Charter  Parties,  vol.  7, 
pp.  189  et  seq.,  206,  219,  220,  255 ;  Express 
Companies,  vol.  12,  p.  553;  Demurrage,  vol. 
9.  PP-  235  note,  236,  238  et  seq.,  240,  241,  245, 
246,  251  et  seq. 

Closing  Business  Houses  on  Holiday.  —  A  usage 
of  business  houses  to  remain  closed  over  the 
Fourth  of  July  is  legal,  and  perishable  freight 
arriving  that  day  must  be  preserved  by  the  car- 
rier until  notice  of  arrival  can  be  given  in  due 
course.  Pennsylvania  R.  Co.  v.  Naive,  (Tenn. 
1904)  79  S.  W.  Rep.  124.  See  the  title  Car- 
riers of  Goods,  vol.  5,  p.  279. 

3.  Exceptional  Customs.  —  See  the  title  Crops, 
vol.  8,  pp.  320,  321.  And  see  Senior  v.  Army- 
tage,  Holt  N.  P.  197,  3  E.  C.  L.  84;  Hutton  v.. 
Warren,  1  M.  &  W.  466;  Webb  v.  Plummer,  2 
B.  &  Aid.  750. 
?84  Volume  XXIX. 


Kequisites  of  Valid  Usage.       USAGES  AND  CUSTOMS. 


Legality. 


rules  defining  and  fixing  the  rights  or  liabilities  of  parties  standing  in  the 
relation  of  landlord  and  tenant.1 

(e)  Sales.  —  While  custom  or  usage  of  a  particular  trade  or  business  is  often 
legal  and  binding  upon  the  parties  to  sales  contracts,8  it  is  illegal  and  inad- 
missible where  it  operates  to  overthrow  established  principles  or  rules  of  law 
fixing  and  defining  rights  or  liabilities  under  such  transactions.3  Thus  where, 
on  a  given  state  of  facts,  the  established  rules  of  the  common  law  would  affirm 
or  deny  the  existence  of  an  implied  warranty  of  goods  sold,  custom  or  usage 
authorizing  a  contrary  doctrine  is  illegal.4 

^.-Impolitic  and  Immoral  Custom  or  Usage. — Custom  or  usaee 
which  is  in  conflict  with  settled  principles  of  general  or  public  policy,  or  con- 
trary to  good  morals,  is  illegal  and  will  not  be  permitted  to  vary  the  rights  or 
liabilities  of  litigants.5 


1.  Illegal  Customs  or  Usages.  —  See  the  title 
Landlord  and  Tenant,  vol.  18,  p.  217.  And 
see  Rea  v.  Eagle  Transfer  Co.,  201  Pa.  St.  273, 
88  Am.  St.  Rep.  809. 

Usage  Sanctioned  by  Statute. —  By  the  2686th 
article  of  the  La.  Code,  usage  is  allowed  to 
have  considerable  weight  in  ascertaining  on 
whom  the  obligation  of  making  certain  repairs 
is  imposed,  where  the  contract  is  silent  in  that 
particular.    Senac  v.  Pritchard,  4  La.  160. 

2.  Legal  Custom  or  Usage.  —  Heyworth  v.  Mil- 
ler Grain,  etc.,  Co.,  174  Mo.  171  ;  Atkinson  v. 
Truesdell,  127  N.  Y.  230 ;  Sewall  v.  Gibbs,  1 
Hall  (N.  Y.)  602 ;  Conner  v.  Robinson,  2  Hill 
L.  (S.  Car.)  354;  Pleasants  v.  Pendleton,  6 
Rand.  (Va.)  473,  18  Am.  Dec.  726.  See  the 
title  Sales,  vol.  24,  pp.  1023,  1090. 

3.  Miscellaneous  Illegal  Customs  or  Usages.  — 
Strong  v.  Bliss,  6  Met.  (Mass  )  393;  Haskins 
v.  Warren,  115  Mass.  514;  Globe  Milling  Co. 
v.  Minneapolis  Elevator  Co.,  44  Minn.  153; 
Southwestern  Freight,  etc.,  Co.  v.  Stanard,  44 
Mo.  71,  100  Am.  Dec.  255;  Ober  v.  Carson,  62 
Mo.  209;  Suydam  v.  Clark,  2  Sandf.  (N.  Y.) 
133;  Gallup  v.  Lederer,  1  Hun  (N.  Y.)  282, 
3  Thomp.  &  C.  (N.  Y.)  710;  Charles  v.  Carter, 
96  Tenn.  607.  See  also  Morse  v.  Brackett,  98 
Mass.  205,  distinguishing  Clark  v.  Baker,  11 
Met.  (Mass.)  186,  45  Am.  Dec.  199,  5  Met. 
(Mass.)  452;  and  the  title  Conditional  Sales, 
vol.  6,  p.  477. 

4.  Usages  Contrary  to  Rules  of  Law  Relating  to 
Implied  Warranty  of  Goods  Sold  —  United  States. 
—  Barnard  v.  Kellogg,  10  Wall.  (U.  S.)  383. 

Massachusetts.  — ■  Whitmore  v.  South  Boston 
Iron  Co.,  2  Allen  (Mass.)  52;  Dickinson  v. 
Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec.  656; 
Dodd  v.  Farlow,  11  Allen  (Mass.)  426,  87  Am. 
Dec.  726;  Boardman  v.  Spooner,  13  Allen 
(Mass.)  353,  90  Am.  Dec.  196. 

New  York.  —  Thompson  v.  Ashton,  14  Johns. 
(N.  Y.)  316;  Beirne  v.  Dord,  5  N.  Y.  95,  55 
Am.  Dec.  321  ;  People's  Bank  v.  Bogart,  16 
Hun  (N.  Y.)  270,  affirmed  81  N.  Y.  101  ; 
Coates  v.  Harvey,  (Buffalo  Super.  Ct.  Gen.  T.) 
2  N.  Y.  Supp.  s. 

Pennsylvania.  —  Wetherill  v.  Neilson,  20  Pa. 
St.  448,  59  Am.  Dec.  741,  overruling  Snowden 
v.  Warder,  3  Rawle  (Pa.)  101. 

Rhode  Island.  —  Beckwith  v.  Farnum,  5  R. 
I.  230,  citing  Bicknall  v.  Waterman,  5  R.  I.  43. 

Texas.  —  McKinney  v.  Fort,  10  Tex.  220. 

Compare  Jones  v.  Bowden,  4  Taunt.  848  ;  Mil- 
ler v.  Moore,  83  Ga.  684,  20  Am.  St.  Rep.  329  ; 
Sumner  v.  Tyson,  20  N.  H.  384;  Fatman  v. 
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Thompson,  2  Disney  (Ohio)  482.  See  the  title 
Implied  Warranties,  vol.  15,  pp.  1248,  1249. 

5.  Impolitic  and  Immoral  Custom  or  usage. — 
See  generally  supra,  this  subdivision,  In  Gen- 
eral ;  Legality  —  General  Rule  —  Reason  for 
Rule.  For  various  illustrations  see  the  follow- 
ing cases : 

United  States.  —  The  Hound,  27  Law  Rep. 
29,  12  Fed.  Cas.  No.  6,731  ;  Taylor  v.  Carpen- 
ter, 2  Woodb.  &  M.  (U.  S.)  i,  23  Fed.  Cas.  No. 
13,785,  3  Story  (U.  S.)  458,  23  Fed.  Cas.  No. 
13,784;  Williamson  v.  Richardson,  30  Fed.  Cas. 
No.  17,754;  Chilberg  v.  Lyng,  (C.  C.  A.)  128 
Fed.  Rep.  899. 

Alabama.  —  Lehman  v.  Marshall,  47  Ala.  362. 
Connecticut.  —  Henshaw    v.    Clark,    2  Root 
(Conn.)  103. 

Indiana.  —  Bankus  v.  State,  4  Ind.  114. 
Louisiana.  —  Foley  v.  Bell,  6  La.  Ann.  760. 
Massachusetts.  —  Farnsworth  v.  Hemmer,  1 
Allen  (Mass.)  494,  79  Am.  Dec.  756;  Day  v. 
Holmes,  103  Mass.  306,  citing  Pickering  v. 
Demerritt,  100  Mass.  416;  Com.  v.  Cooper,  130 
Mass.  285. 

Minnesota.  —  Baxter  v.  Sherman,  73  Minn. 
434,  72  Am.  St.  Rep.  631  ;  Minneapolis  Sash, 
etc.,  Co.  v.  Metropolitan  Bank,  76  Minn.  136, 
77  Am.  St.  Rep.  609. 

New  Hampshire.  —  Foye  v.  Leighton,  2  N. 
H.  71,  53  Am.  Dec.  231. 

New  York.  —  Seager  v.  Slingerland,  2  Cai. 
(N.  Y.)  219;  Wadley  v.  Davis,  63  Barb.  (N. 
Y.)  500. 

Pennsylvania.  —  State  v.  Lewis,  Add.  (Pa.) 
279;  Brown  v.  Arrott,  6  W.  &  S.  (Pa.)  402; 
Wetherill  v.  Neilson,  20  Pa.  St.  448,  59  Am. 
Dec.  741;  Holmes  v.  Johnson,  42  Pa.  St.  159; 
Hollis  v.  Wells,  3  Pa.  L.  J.  Rep.  169,  5  Pa.  L. 
J.  30. 

Virginia.  —  Ferguson  v.  Gooch,  94  Va.  r. 
Compare  State  v.  Butner,  76  N.  Car.  118. 
See  the  title  Brokers,  vol.  4,  pp.  963,  984-5  ; 
Stockbrokers,  vol.  26,  p.  1067. 

Instances  of  Usages  Held  Wot  Open  to  Ob;ecf '  n 
On  Such  Grounds.  —  Lamb  v.  Parkman,  1 
Sprague  (U.  S.)  343,  14  Fed.  Cas.  No.  8,020; 
Weeks  v.  Holmes,  12  Cush.  (Mass.)  215  ;  Baer 
v.  Glaser,  90  Mo.  App.  289  ;  Adams  v.  Pitts- 
burgh Ins.  Co.,  95  Pa.  St.  348,  40  Am.  Rep.  662. 

Usages  Contrary  to  Policv  of  Statutory  Law.  — 
Daun  v.  City  of  London  Brewing  Co.,  L.  R.  8 
Eq.  155;  Tremble  v.  Crowell,  17  Mich.  493. 

Moral  and  Reasonable  —  A  custom  ought  to 
be  at  least  moral  and  reasonable  in  order  to  be 
upheld.    Bacon's  Abr.,  "  Custom,"  C.    A  party 
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Knowledge  of  Usages.  USA  GES  AND  CUS  TOMS. 


In  Genera], 


IV.  Knowledge  of  Usages  —  1.  In  General  —  a.  Customs  Having  Effect 
OF  Law.  —  All  men  are  conclusively  presumed  to  know  the  general  customs 
of  the  land  —  that  is,  the  common  law.  Ignorantia  legis  neminem  excusat. 
In  respect  to  these,  therefore,  it  is  unnecessary  to  offer  proof  of  a  party's 
knowledge. 1 

b.  Particular  Usages  of  Trade.  —  But  the  usages  of  a  particular  trade, 
of  a  particular  place,  or  of  a  particular  individual  must  be  known  to  both 
parties  to  a  contract.2 


can  hardly  set  his  own  bad  conduct  or  character 
in  defense  to  an  action,  nor  justify  them  when 
prosecuted,  because  they  may  not  have  been 
materially  worse  than  those  of  some  other  per- 
sons.   Taylor  v.  Carpenter,  2  Woodb.  &  M.  (U. 

5.  )  1,  23  Fed.  Cas.  No.  13,785. 

1.  General  Customs  and  Usages  of  Trade.  — 
The  greatest  difficulty  in  distinguishing  between 
a  custom  which  has  the  force  of  law  and  is 
presumed  to  be  known,  and  a  usage  of  trade 
where  knowledge  must  be  shown,  appears  to  be 
experienced  in  regard  to  the  general  customs 
and  particular  usages  of  banks.  As  to  the  dis- 
tinction between  a  custom  of  law  and  a  usage 
of  trade  in  relation  to  commercial  paper,  it  has 
been  said  that  the  courts  do  not  seem  as  yet  to 
have  directed  their  attention  with  a  generally 
decisive  effect,  but  the  fact  that  particular 
usages  of  trade  in  a  matter  which  concerns  the 
general  business  of  the  country  are  bound  in 
time  to  grow  into  general  customs  and  common 
law  makes  the  dividing  line  necessarily  some- 
what indefinite.    See  further  infra,  subsection 

6.  b.  (5). 

In  Munn  v.  Burch,  25  111.  35,  it  was  said  that 
such  customs  as  are  universally  known  to  exist 
enter  into  and  form  a  part  of  every  contract  to 
which  they  are  applicable,  although  not  mentioned 
nor  alluded  to  in  the  contract,  and  the  courts 
will  take  judicial  notice  without  proof  of  a  cus- 
tom which  is  so  universal  and  of  such  antiquity 
that  all  men  must  be  presumed  to  know  it. 
Of  this  character  is  the  custom  of  banks  to 
allow  their  depositors  to  withdraw  their  funds 
in  parcels.  Courts  will  not  pretend  to  be  more 
ignorant  than  the  rest  of  mankind,  but  will 
recognize  and  act  upon  it. 

"  It  was  shown  in  evidence  that  it  was  cus- 
tomary for  the  Monroe  County  Bank,  and,  in- 
deed, for  all  other  banks,  to  receive  their  cer- 
tificates of  deposit  in  payment  of  claims  in  the 
hands  of  the  bank  for  collection.  But  it  is  not 
shown  by  the  evidence  that  the  plaintiff  had 
notice  of  such  custom.  We  do  not  think  it  nec- 
essary either  to  prove  the  custom  or  bring  notice 
of  it  home  to  plaintiff.  Courts  take  judicial 
notice  of  the  general  customs  and  usages  of 
merchants,  and  of  whatever  ought  to  be  gener- 
ally known  within  the  limits  of  their  jurisdic- 
tion, such  as  matters  of  public  history  affecting 
the  whole  people  (1  Greenleaf  on  Evidence,  §§ 
4,  s,  6)  ;  and  we  think  that  the  system  by  which 
nearly  all  the  banks  in  this  country  transact 
monetary  affairs  by  the  us^  of  checks,  drafts, 
and  certificates  of  deposit,  and  without  the  ac- 
tual handling  of  banknotes  or  coin,  is  so  well 
known  and  understood  that  no  business  man, 
much  less  a  company  whose  sole  occupation  is 
loaning  money,  should  be  allowed  to  profit  by 
pleading  ignorance  of  it."  British,  etc.,  Mortg. 
Qq,  yx  Tibbnlls,  63,  Jqwa.  46?,  al§g  supra, 


this  title,  Customs  Having  Force  and  Effect  of 
Law. 

2.  This  Rule  Is  Subject  to  the  Qualification 

that  parties  engaged  in  a  particular  business  are 
prima  facie  presumed  to  know  the  usages  of 
that  business,  and  in  the  case  of  insurers  there 
is  a  conclusive  presumption  that  they  know  the 
usages  of  the  places  and  ports  to  which  their 
business  extends,  and  the  meaning  of  the  tech- 
nical terms  in  the  various  trades  so  far  as  these 
affect  their  contracts.  Parties  dealing  in  a  par- 
ticular market  are  also  conclusively  presumed 
to  know  the  usages  of  the  market.  See  sub- 
section 4,  infra,  this  section. 

The  Following  Cases  Are  Illustrative  of  the  Rule 
that  a  particular  usage  must  be  known  by  both 
parties.  Reference  is  also  made  to  the  cases 
cited  throughout  this  section,  which  are  all 
illustrative  of  the  rule. 

England.  —  Lansdowne  v.  Somerville,  3  F.  & 
F.  236;  Plaice  v.  Allcock,  4  F.  &  F.  1074; 
Buckle  v.  Knoop,  L.  R.  2  Exch.  125  ;  Moore  v. 
Voughton,  1  Stark.  487,  2  E.  C.  L.  186;  Bart- 
lett  v.  Pentland,  10  B.  &  C.  760,  21  E.  C.  L. 
163  ;  Gabay  v.  Lloyd,  3  B.  &  C.  793,  10  E.  C.  L. 
229. 

Canada.  —  Torrance  v.  Hayes,  2  U.  C.  C.  P. 
338. 

United  States.  —  U.  S.  v.  Buchanan,  8  How. 
(U.  S.)  83  ;  Collings  v.  Hope,  3  Wash.  (U.  S.) 
149;  Bliven  v.  New  England  Screw  Co.,  23 
How.  (U.  S.)  420;  Cincinnati  First  Nat.  Bank 
v.  Burkhardt,  100  U.  S.  686;  Chateaugay  Ore, 
etc.,  Co.  v.  Blake,  144  U.  S.  476;  Alexandria 
Bank  v.  Deneale,  2  Cranch  (C.  C.)  488;  Isaks- 
son  v.  Williams,  26  Fed.  Rep.  642  ;  Chilberg  v. 
Lyng,  (C.  C.  A.)  128  Fed.  Rep.  899;  Pierpont 
v.  Fowle,  2  Woodb.  &  M.  (U.  S.)  23,  19  Fed. 
Cas.  No.  11,152;  Davis  v.  A  New  Brig,  Gilp. 
(U.  S.)  473,  7  Fed.  Cas.  No.  3.643- 

Alabama.  —  Smith  v.  Rice,  56  Ala.  417;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75  Ala.  596, 
51  Am.  Rep.  489. 

Arkansas.  —  Marlatt  v.  Clary,  20  Ark.  251. 

Connecticut.  —  Leach  v.  Beardslee,  22  Conn. 
404. 

Georgia.  —  Sugart  v.  Mays,  54  Ga.  554; 
Central  R.,  etc.,  Co.  v.  Anderson,  58  Ga.  393  ; 
Kelly  v.  Kauffman  Milling  Co.,  92  Ga.  105. 

Illinois.  —  Bissell  v.  Ryan,  23  111.  566  ;  Tur- 
-  ner  v.  Dawson,  50  III.  85  ;  Papin  v.  Goodrich, 
103  111.  86;  Currie  v.  Syndicate  Des  Cultivators, 
etc.,  104  111.  App.  165;  Corrigan  v.  Herrin,  44 
111.  App.  363  ;  Sweet  v.  Leach,  6  111.  App.  212. 

Iowa.  —  Graydon  v.  Patterson,  13  Iowa  257, 
81  Am.  Dec.  432;  Rindskoff  v.  Barrett,  14  Iowa 
101  ;  Bradford  v.  Homestead  F.  Ins.  Co.,  54 
Iowa  508;  Underwood  v.  Iowa  Legion  of 
Honor,  66  Iowa  134. 

Kansas.  —  McSherry  v.  Blanchfield,  (Kan. 
190^)  75  P«s<  Rep.  121. 
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In  General. 


Another  Way  of  Stating  the  Rule  is  to  say  that  a  particular  usage  must  be  shown 
either  to  be  actually  known  to  both  parties  or  to  be  of  such  a  character  that 
they  must  be  presumed  to  have  known  it  at  the  time  of  the  contract.1 

The  Principle  on  Which  This  Rule  Is  Based  is  that  the  usage  is  incorporated  into 
the  contract  on  the  assumption  that  the  parties  contracted  with  reference  to  it.3 


Kentucky.  —  Caldwell  v.  Dawson,  4  Met. 
(Ky.)  121. 

Louisiana.  —  Lewis  v.  The  Ship  Success,  18 
La.  Ann.  1  ;  Pitre  v.  Offutt,  21  La.  Ann.  679, 
99  Am.  Dec.  749. 

Maine.  —  Leach  v.  Perkins,  17  Me.  462,  35 
Am.  Dec.  268  ;  Marshall  v.  Perry,  67  Me.  78. 

Maryland.  —  Foley  v.  Mason,  6  Md.  37;  Pat- 
terson v.  Crowther,  70  Md.  124;  Blake  v. 
Stump,  73  Md.  160. 

Massachusetts.  —  Fisher  v.  Sargent,  10  Cush. 
is.)  250;  Warren  Bank  v.  Parker,  8  Gray 
(Mass.)  221;  Dodge  v.  Favor,  15  Gray  (Mass.) 
oj  :  Mevens  v.  Reeves,  9  Pick.  (Mass.)  198 ; 
Peirce  v.  Butler,  14  Mass.  303  ;  Howard  v. 
Great  Western  Ins.  Co.,  109  Mass.  384. 

Michigan.  —  Hutchings  v.  Ladd,  16  Mich. 
493  ;  Van  Hoesen  v.  Cameron,  54  Mich.  609. 

Minnesota.  —  Johnson  v.  Gilfillan,  8  Minn. 
395  ;  Flatt  v.  Osborne,  33  Minn.  98. 

M  ississippi. —  Natchez  Ins.  Co.  v.  Stanton,  2 
d.  &  M.  (Miss.)  340,  41  Am.  Dec.  592. 

Missouri.  —  Boyd  v.  Graham,  5  Mo.  App.  403  ; 
Park  v.  Viernow,  16  Mo.  App.  383;  Martin  v. 
Hall,  26  Mo.  386;  Southwestern  Freight,  etc., 
Co.  v.  Stanard,  44  Mo.  82,  100  Am.  Dec.  255; 
W  alsh  v.  Mississippi  Valley  Transp.  Co.,  52 
Mo.  434. 

Montana.  —  Fitzgerald  v.  Hanson,  16  Mont. 
474- 

Nebraska.  —  Milwaukee,  etc.,  Invest.  Co.  v. 
Johnston,  35  Neb.  554. 

New  Hampshire.  —  Martin  v.  Maynard,  16  N. 
H.  165;  Goodall  v.  New  England  Mut.  F.  Ins. 
Co.,  25  N.  H.  169. 

New  York.  —  Duguid  v.  Edwards,  50  Barb. 
(N.  Y.)  289;  Wadley  v.  Davis,  63  Barb.  (N. 
Y.)  500;  Holford  v.  Adams,  2  Duer  (N.  Y.) 
471  ;  Wheeler  v.  Newbould,  5  Duer  (N.  Y.)  29; 
Dawson  v.  Kittle,  4  Hill  (N.  Y.)  107;  Board- 
man  v.  Gaillard,  1  Hun  (N.  Y.)  217;  Stoney  v. 
Farmers'  Transp.  Co.,  17  Hun  (N.  Y.)  579; 
Flour  City  Nat.  Bank  v.  Traders'  Nat.  Bank, 
35  Hun  (N.  Y.)  241  ;  Butterworth  v.  Volkening, 
4  Thomp.  &  C.  (N.  Y.)  650  ;  Wood  v.  Hickok, 
2  Wend.  (N.  Y.)  501  ;  Lawrence  v.  Gallagher, 
42  N.  Y.  Super.  Ct.  309;  Woodruff  v.  Acosta, 
CN.  Y.  City  Ct.  Tr.  T.)  11  N.  Y.  St.  Rep.  286; 
Fsterly  v.  Cole.  3  N.  Y.  502  ;  Higgins  v.  Mnore, 
34  N.  Y.  417;  Johnson  v.  De  Peyster,  50  N.  Y. 
$66  :  Farmers',  etc.,  Nat.  Bank  v.  Sprague,  52 
N.  Y.  605  ;  Harris  v.  Tumbridge,  83  N.  Y.  92, 
38  Am.  Rep.  398  ;  Robertson  v.  National  Steam- 
ship Co.,  139  N.  Y.  416;  Rickerson  v.  Hartford 
F.  Ins.  Co.,  149  N.  Y.  307. 

Ohio.  —  Steamboat  Albatross  v.  Wayne,  16 
Ohio  513;  Lewis  v.  Gaylord,  1  Ohio  Dec.  (Re- 
print) 73,  1  West  L.  J.  487  ;  Hartford  Protec- 
tion Ins.  Co.  v.  Harmer,  2  Ohio  St.  452,  59 
Am.  Dec.  684. 

Pennsylvania.  —  McDowell  v.  Ingersoll,  5  S. 
&  R.  (fa.)  101  ;  Patterson  v.  Ben.  Franklin 
Ins.  Co.,  22  Pittsb.  Leg.  J.  N.  S.  (Pa.)  201; 
Lowry  v.  Read,  3  Brews.  (Pa.)  452;  Hursh  v. 
North,  40  Pa.  St.  241  ;  McMasters  v.  Pennsyl- 


vania R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep.  264; 
Collins  v.  Mechling,  1  Pa.  Super.  Ct.  594. 

South  Carolina.  —  Heyward  v.  Searson,  1 
Spears  L.  (S.  Car.)  249. 

Tennessee.  —  Dabney  v.  Campbell,  9  Humph. 
(Tenn.)  680. 

Texas.  —  Mills  v.  Ashe,  16  Tex.  300;  Neill  v. 
Billingsley,  49  Tex.  161  ;  Strozier  v.  Lewey,  3 
Tex.  App.  Civ.  Cas.,  §  129;  Davie  v.  Lynch, 
1  Tex.  App.  Civ.  Cas.,  §  696  ;  Buzard  v.  Jolly, 
(Tex.  1887)  6  S.  W.  Rep.  422. 

Vermont.  —  Stevens  v.  Smith,  21  Vt.  90. 
West    Virginia.  —  Sterling    Organ    Co.  v. 
House,  25  W.  Va.  64;  State  v.  Chilton,  49  W. 
Va.  453- 

Wisconsin.  —  Power  v.  Kane,  5  Wis.  265  ; 
Lamb  v.  Klaus,  30  Wis.  94;  Scott  v.  Whitney, 
41  Wis.  504;  Bentley  v.  Doggett,  51  Wis.  224, 
37  Am.  Rep.  827. 

1.  It  would  not  be  advisable  to  make  any 
distinction  here  between  the  cases  (enumerated 
in  the  preceding  note)  supporting  this  rule  as 
stated  in  the  text,  to  show  where  actual  knowl- 
edge must  be  shown  and  where  presumptive 
evidence  is  admissible.  That  is  done  in  the 
succeeding  subsections. 

2.  Reason  for  Rule — England.  —  Rushforth 
v.  Hadfield,  7  East  224;  Kirchner  v.  Venus,  12 
Moo.  P.  C.  361,  wherein  it  is  said:  "No 
such  presumption  [that  the  parties  made  their 
agreement  with  reference  to  the  usage]  arises 
if  one  of  the  parties  is  ignorant  of  such  usage 
or  custom;"  Bartlett  v.  Pentland,  10  B.  &  C. 
760,  21  E.  C.  L.  163. 

United  States.  —  Isaksson  v.  Williams,  26 
Fed.  Rep.  642 ;  Phillips  v.  Pennsylvania  Ins. 
Co.,  19  Fed.  Cas.  No.  11,102;  riarnard  v.  Kel- 
logg, 10  Wall.  (U.  S.)  383;  Bliven  v.  New 
England  Screw  Co.,  23  How.  (U.  S.)  420.  which 
makes  assent  as  well  as  knowledge  necessary. 
Arkansas.  —  Walsh  v.  Frank,  19  Ark.  271. 
Connecticut.  —  Leach  v.  Beardslee,  22  Conn. 
404. 

Georgia* —  Miller  v.  Moore,  83  Ga.  684,  20 
Am.  St.  Rep.  329. 

Illinois.  —  Bissell  v.  Ryan,  23  111.  566;  Tur- 
ner v.  Dawson,  50  111.  85  ;  Sweet  v.  Leach, 
6  111.  App.  212;  Coffman  v.  Campbell,  87 
111.  98. 

Iowa.  —  Rindskoff  v.  Barrett,  14  Iowa  101  ; 
Smith  v.  Hess,  83  Iowa  238. 

Kansas.  —  Stout  v.  McLachlin,  38  Kan.  121, 
which  required  that  actual  knowledge  of  the 
usage  of  a  particular  individual  should  be 
shown  and  also  that  he  contracted  with  refer- 
ence to  it. 

Kentucky.  —  Caldwell  v.  Dawson,  4  Met. 
(Ky.)  i2r,  where  it  was  said  that  a  usage  will 
not  "  enter  into  a  contract  though  both  parties 
had  knowledge  of  it,  if  it  appears  they  did  not 
contract  with  reference  to  it." 

Maine.  —  Bodfish  v.  Fox,  23  Me.  90,  39  Am. 
Dec.  611. 

Maryland.  —  Foley  v.  Mason,  6  Md.  37 ; 
Blake  v.  Stump,  73  Md.  160 ;  Citizens'  Bank  v. 
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At  Time  of  Contract.  —  The  existence  of  knowledge  of  the  usage  at  the  time 
the  contract  was  entered  into  is  therefore  essential.1 

Party  Setting  Up  Usage  Must  Have  Had  Knowledge  of  It.  —  From  the  reason  on  which 
the  rule  ii  based,  i.  c,  that  the  usage  being  known  to  both  patties  it  is  pre- 
sumed that  they  contracted  in  reference  to  it,  it  follows  that  the  usage  cannot 
be  set.  up  by  a  party  who  was  ignorant  of  it  at  the  time  of  the  contract.2 

2.  Elements  from  Which  Knowledge  Presumed3  —  a.  In  General.  —  In 
order  for  evidence  of  usage  to  be  admissible  against  one  not  shown  to  ha\  e 
had  actual  knowledge  thereof,  the  usage  must  be  so  ancient,  general,  uniform, 
certain,  and  notorious  that  such  party  must  be  presumed  to  have  known  of  ii. " 

b.  Antiquity.  —  As  has  been  stated  hitherto,  a  local  custom,  to  have  the 


Grafflin,  31  Md.  507,  1  Am.  Rep.  66;  Mer- 
chants' Mut.  Ins.  Co.  v.  Wilson,  2  Md.  217. 

Massachusetts. — .Howard  v.  Great  Western 
Ins.  Co.,  109  Mass.  384;  Eager  v.  Atlas  Ins. 
Co..  r4  Pick.  (Mass.)  141,  25  Am.  Dec.  363,  in 
which  latter  case  it  was  said  that  "  the  usages 
or  customs  of  particular  places  are  not  binding 
unless  the  parties  contract  in  reference  to 
them." 

Michigan.  —  Van  Hoesen  v.  Cameron,  54 
Mich.  609 ;  Scott  v.  Maier,  56  Mich.  554,  56 
Am.  Rep.  402 ;  Pennell  v.  Delta  Transp.  Co., 
94  Mich.  247;  Eaton  v.  Gladwell,  108  Mich. 
678  ;  Moore  v.  Michigan  Cent.  R.  Co.,  3  Mich. 
23,  holding  that  not  only  the  existence  of  the 
usage  must  be  shown,  but  also  enough  to  war- 
rant the  presumption  that  both  parties  acted  in 
reference  to  it. 

Mississippi.  —  Natchez  Ins.  Co.  v.  Stanton,  2 
Smed.  &  M.  (Miss.)  340,  41  Am.  Dec.  592. 

Missouri.  —  Martin  v.  Hall,  26  Mo.  386; 
Coquard  v.  Kansas  City  Bank,  12  Mo.  App. 
261  ;  Bernard  7'.  Mott,  89  Mo.  App.  403. 

Nebraska.  —  Bixby  v.  Bruce,  (Neb.  1903)  95 
N.  W.  Rep.  34. 

New  Jersey. — -Steward  v.  Scudder,  24  N.  J. 
L.  106. 

Neiv  York.  —  Rickerson  v.  Hartford  F.  Ins. 
Co.,  149  N.  Y.  307  ;  Esterly  v.  Cole,  3  N.  Y. 
502;  Palmer  v.  Harrison,  (Supm.  Ct.  App.  T.) 
28  Misc.  (N.  Y.)  180;  Sipperly  v.  Stewart,  50 
Barb.  (N.  Y.)  62. 

Pennsylvania.  —  Godcharles  v.  Wigeman,  113 
Pa.  St.  431  ;  Silliman  v.  Whitmer,  11  Pa.  Super. 
Ct.  243. 

Vermont.  —  Wood  v.  Smith,  23  Vt.  706. 

But  see  Ocean  Steamship  Co.  v.  McAlpin,  69 
Ga.  437,  where  it  was  held  that  an  addition  to 
a  charge  "  that  this  custom  or  usage  "  (a  usage 
in  the  trade  at  Savannah)  "  was  in  the  minds 
of  both  parties  before  it  is  a  part  of  the  con- 
tract "  was  erroneous  and  misleading,  because 
it  would  import  that  a  presumption  of  knowl- 
edge of  it  could  not  arise  unless  at  the  time 
of  making  the  shipment  the  custom  or  usage 
was  in  the  minds  of  both  the  shipper  and  the 
carrier,  and  because  the  qualification  destroyed 
the  implication  which  the  law  raises  that  a  uni- 
versal custom  enters  into  and  forms  a  part  of 
the  contract.  It  may  be  doubted  whether  there 
may  not  have  been  here  a  confusion  between  a 
local  usage  of  trade  and  a  general  custom. 

1.  Existence  of  Knowledge  of  Usage  at  Time  of 
Contract  Essential.  —  Stoudenmire  v.  Harper,  81 
Ala.  242  ;  Barker  v.  Borzone,  48  Md.  474 ;  Col- 
lins v.  New  England  Iron  Co.,  115  Mass.  23; 


Taylor  v.  Mueller,  30  Minn.  343,  44  Am.  Rep. 
199 ;  Collins  v.  Mechling,  1  Pa.  Super.  Ct.  594. 

2.  Sugart  v.  Mays,  54  Ga.  554;  Hendricks  v. 
W.  G.  Middlebrooks  Co.,  118  Ga.  132;  Nono- 
tuck  Silk  Co.  v.  Fair,  112  Mass.  354;  Fowler 
v.  Pickering,  119  Mass.  33;  Nippolt  v.  Fire- 
men's Ins.  Co.,  57  Minn.  275  ;  Kinne  v.  Ford, 
52  Barb.  (N.  Y.)  194;  Robinson  v.  Grannis, 
(Supm.  Ct.  Spec.  T.)  33  N.  Y.  Supp.  291. 

"  The  Party  to  Be  Bound  by  the  Custom  must 
have  knowledge  of  it.  The  custom  may  be  so 
general,  long-established,  and  notorious  that  the 
party  is  presumed  to  have  knowledge  of  it,-  and 
he  may  also  be  engaged  in  the  same  line  of 
business  himself  to  such  an  extent  that  he  may 
be  presumed  to  have  knowledge  of  its  customs. 
But  a  person  having  no  connection  with  the 
insurance  business  except  occasionally  to  take 
out  policies  of  insurance  on  his  own  property 
is  not  presumed  to  have  knowledge  of  its  cus- 
toms. Hartford  Protection  Ins.  Co.  v.  Harmer, 
2  Ohio  St.  452,  59  Am.  Dec.  684 ;  Hill  v. 
Hibernia  Ins.  Co.,  10  Hun  (N.  Y.)  26.  It  does 
not  appear  that  plaintiff  had  any  knowledge  of 
any  such  custom ;  on  the  contrary,  it  suffi- 
ciently appears  that  he  had  not.  Then,  if  such 
a  custom  existed,  and  it  was  valid,  it  would  not 
bind  the  plaintiff  to  pay  the  premium  for  such 
renewal  of  policy ;  and  unless  he  was  himself 
bound  by  such  a  custom  he  cannot  hold  the 
opposite  party."  Nippolt  v.  Firemen's  Ins.  Co., 
57  Minn.  275. 

3.  The  elements  of  ancientness,  generality, 
certainty,  and  uniformity  are  frequently  treated 
as  requisites  of  a  usage  apart  from  the  essen- 
tial requisite  of  knowledge  of  the  usage,  but  as 
these  attributes  are  mainly  or  only  useful  in 
arriving  at  the  requisite  of  knowledge  by  pre- 
sumptive evidence  they  are  treated  in  this 
section. 

4.  Must  Be  Ancient,  General,  etc.  —  United 
States.  —  U.  S.  v.  Buchanan,  8  How.  (U. 
S.)  83  :  Blakemore  v.  Heyman,  6  Fed.  Rep. 
581;  Lindsay  v.  Cusimano,  12  Fed.  Rep.  504; 
Gronstadt  v.  Witthoff.  15  Fed.  Rep.  265;  Dodge 
v.  Hedden,  42  Fed.  Rep.  446 ;  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Northern  Pac.  R.  Co.,  51 
Fed.  Rep.  465 ;  Greenwich  Ins.  Co.  v.  Water- 
man, (C.  C.  A.)  54  Fed.  Rep.  839;  Mundy  v. 
Louisville,  etc.,  R.  Co.,  (C.  C.  A.)  67  Fed.  Rep. 
633  :  Municipal  Invest.  Co.  v.  Industrial,  etc., 
Trust  Co.,  89  Fed.  Rep.  254;  M'Gregor  v.  Penn- 
sylvania Ins.  Co.,  1  Wash.  (U.  S.)  39;  Martin 
v.  Delaware  Ins.  Co..  2  Wash.  (U.  S.)  254 ; 
Ceilings  v.  Hope,  3  Wash.  (U.  S.)  149;  Bulk- 
ley  v.  Protection  Ins.  Co.,  2  Paine  (U.  S.)  82; 
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force  of  law,  must  be  so  ancient  that  "  the  memory  of  man  runneth  not  to 
tne  cont  ary. "  1  But  in  the  case  of  a  usage  there  is  no  such  requirement;  it 
need  only  have  existed  a  sufficient  lengtn  of  time  to  warrant  a  presumption 
that  contracts  are  made  in  reference  to  it;3  and  where  a  u.age  is  shown  to 


U.  S.  v.  Duval,  Gilp.  (U.  S.)  356;  Howe  p. 
The  Lexington,  2  N.  Y.  Leg.  Obs.  4,  12  Fed. 
Cas.  No.  6,767a;  Williamson  v.  Richardson,  30 
bed.  Cas.  No.  17,754;  York  v.  Wistar,  30  Fed. 
Cas.  No.  18,141. 

Alabama.  —  Price  v.  White,  9  Ala.  563  ;  West 
v.  Ball,  12  Ala.  340;  Buford  v.  Tucker,  44  Ala. 
89;  Smith  v.  Rice,  56  Ala.  417;  Montgomery, 
etc.,  R.  Co.  v.  Kolb,  73  Ala.  396,  49  Am.  Rep. 
54;  Herring  v.  Skaggs,  73  Ala.  446;  German- 
American  Ins.  Co.  v.  Commercial  F.  Ins.  Co., 
95  Ala.  47s  ;  Buyck  v.  Schwing,  100  Ala.  355. 

California.  —  Schroeder  v.  Schweizer  Lloyd 
Transport,  etc.,  66  Cal.  299. 

Colorado.  —  Savage  v.  Pelton,  1  Colo.  App. 
148. 

Connecticut.  —  Crosby  v.  Fitch,  12  Conn.  422, 
31  Am.  Dec.  745;  Sturges  v.  Buckley,  32  Conn. 
18,  265;  Smith  v.  Phipps,  65  Conn.  302. 

Dclatvare.  — ■  Townsend  v.  Whitby,  5  Harr. 
^el.)  55;  Mears  v.  Waples,  3  Houst.  (Del.) 
581. 

Illinois.  —  Bissell  v.  Ryan,  23  111.  566;  Tur- 
ner v.  Dawson,  50  111.  85  ;  Cahn  v.  Michigan 
Cent.  R.  Co.,  71  111.  96;  Wilson  v.  Bauman,  80 
111.  493  ;  Cleveland,  etc.,  R.  Co.  v.  Jenkins,  174 
111.  398,  66  Am.  St.  Rep.  296 ;  Converse  v. 
Haizfeldt,  11  111.  App.  173;  Packer  v.  Pente- 
cost, 50  111.  App.  228  ;  Calland  v.  Trapet,  70  111. 
App.  228;  Mobile  Fruit,  etc.,  Co.  v.  Judy,  91 
111.  App.  82;  Quin  v.  Herhold,  100  111.  App. 
320 ;  Newton  Rubber  Works  v.  Home  Rattan 
Co.,  100  111.  App.  421  ;  Currie  v.  Syndicate  Des 
Cultivators,  etc.,  104  111.  App.  165. 

Indiana.  —  Wallace  v.  Morgan,  23  Ind.  399  ; 
Evansville,  etc.,  R.  Co.  v.  Young,  28  Ind.  516. 

Iowa.  —  Beatty  v.  Gregory,  17  Iowa  109,  85 
Am.  Dec.  546. 

Kentucky.  —  Huston  v.  Peters,  1  Met.  (Ky.) 
558;  KendMl  v.  Russell,  5  Dana  (Ky.)  501,  30 
Am.  Dec.  696. 

Maine. —  I  nborn  v.  Merchants'  Mut.  Marine 
Ins.  Co.,  38  Me.  414;  Randall  v.  Smith,  63  Me. 
105,  18  Am.  Rep.  200;  Hartley  v.  Richardson, 
91  Me.  424. 

Maryland.  —  Baltimore  Second  Nat.  Bank  v. 
Western  Nat.  Bank,  51  Md.  128,  34  Am.  Rep. 
300 ;  Duling  v.  Philadelphia,  etc.,  R.  Co.,  66 
Md.  120;  Blake  v.  Stump,  73  Md.  160;  Balti- 
more Base  Ball  etc.  To.  v.  Pickett,  78  Md. 
375.  44  Am.  St.  Rep.  304. 

Massachusetts.  —  Porter  v.  Hills,  114  Mass. 
106. 

Michigan.  —  Pennell  v.  Delta  Transp.  Co.,  94 
Mich.  247. 

Minnesota.  —  Janney  v.  Boyd,  30  Minn.  319; 

niTiolt  v.  Firemen's  Ins.  Co.,  57  Minn.  275. 

Mississippi.  —  Natchez  Ins.  Co.  v.  Stanton,  2 
Smed.  &  M.  (Miss.)  340,  41  Am.  Dec.  592; 

inxkelford  v.  New  Orleans,  etc.,  R.  Co.,  37 
Miss.  202. 

Missouri.  —  Ober  v.  Carson,  62  Mo.  209 ; 
Rhrlich  v.  .V.tna  L.  Ins.  Co.,  103  Mo.  231  ; 
Shields  v.  Kansas  City  Suburban  Belt  R.  Co., 
87  Mo.  App.  637  ;  Johnston  v.  Parrott,  92  Mo. 
App.  199. 
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New  Hampshire.  —  Smith  v.  Gibbs,  44  N.  H. 

335- 

New  Jersey.  —  Steward  v.  Scudder,  24  N.  J. 
L.  96. 

New  York.  —  Miller  p.  Burke,  68  N.  Y.  615; 
London  Assur.  corp.  v.  Thompson,  170  N.  Y. 
100,  affirming  54  N.  Y.  App.  Div.  637;  Bassett 
v.  Lederer,  1  Hun  (JN.  Y.)  274;  Sims  v.  (J.  S. 
Trust  Co.,  35  Hun  (N.  Y.)  533  ;  Sipperly  v. 
Stewart,  50  Barb.  (N.  Y.)  62;  Mierson  v.  Hope, 
2  Sweeny  (N.  Y.)  561  ;  Goldsmith  p.  New- 
witter,  (N.  Y.  City  Ct.  Gen.  T.)  10  Misc. 
(.N.  Y.)  36;  Coale  v.  Bennett,  (N.  Y.  City  Ct. 
Gen.  T.)  31  Misc.  (N.  Y.)  826;  Robinson  v. 
New  York,  etc.,  Meamship  Co.,  (.Supm.  Ct.  Tr. 
T.)  36  Misc.  (N.  Y.)  705;  Palmer  v.  Harrison, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  180. 

Ohio.  —  Steamboat  Albatross  v.  Wayne,  16 
Ohio  513  ;  Columbus,  etc.,  Coal,  etc.,  Co.  v. 
Tucker,  48  Ohio  St.  41,  29  Am.  St.  Rep.  528; 
Wrightson  v.  Bettinger,  1  Ohio  Cir.  Dec.  543, 
2  Ohio  Cir.  Ct.  381. 

Pennsylvania.  —  Coxe  v.  Heisley,  19  Pa.  St. 
243;  Corcoran  v.  Chess,  131  Pa.  St.  356; 
Ambler  v.  Phillips,  132  Pa.  St.  167;  Lowry  v. 
Read,  3  Brewst.  (Pa.)  452;  Rapp  v.  Palmer,  3 
Watts  (Pa.)  178;  Newbold  v.  Wright,  4  Rawle 
(Pa.)  19s;  Pratt  v.  Bank,  12  Phila.  (Pa.)  378, 
35  Leg.  Int.  (Pa.)  27;  Bremerman  v.  Hayes,  9 
Pa.  Super.  Ct.  8  ;  McKinney  v.  City,  2  Del.  Co.4 
Rep.  (Pa.)  525. 

South  Carolina.  —  Thomas  v.  Graves,  1  Mill 
(S.  Car.)  308 ;  Patton  p.  Magrath,  Dudley  L. 
(S.  Car.)  159,  31  Am.  Dec.  552;  Hayward  v. 
Middleton,  3  McCord  L.  (S.  Car.)  122;  Caro- 
lina Nat.  Bank  v.  Wallace,  13  S.  Car.  347,  36 
Am.  Rep.  694. 

Tennessee.  —  Charles  v.  Carter,  96  Tenn. 
607;  Pennsylvania  R.  Co.  v.  Naive,  (Tenn. 
1904)  79  S.  W.  Rep.  124. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Fagan,  72 
Tex.  127,  13  Am.  St.  Rep.  776;  Schumacher  v. 
Trent,  18  Tex.  Civ.  App.  17;  Davie  v.  Lynch, 
1  Tex.  App.  Civ.  Cas.,  §  696  ;  Ft.  Worth,  etc., 
R.  Co.  v.  Johnson,  2  Tex.  App.  Civ.  Cas.,  §  236. 

Utah.  —  Nelson  v.  Southern  Pac.  R.  Co.,  15 
Utah  325  ;  Saunders  v.  Southern  Pac.  R.  Co., 
15  Utah  334. 

Vermont.  —  Wood  v.  Smith,  23  Vt.  706 ; 
Catlin  v.  Smith,  24  Vt.  86. 

Virginia.  —  Crump  v.  Trytitle,  5  Leigh  (Va.) 
251  ;  Southwest  Virginia  Mineral  Co.  v.  Chase, 
95  Va.  50. 

West  Virginia.  —  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

Wisconsin.  —  Hall  v.  Storrs,  7  Wis.  253 : 
Hibbard  v.  Peek,  75  Wis.  619. 

Canada.  —  Fisher  v.  Western  Assur.  Co.,  11 
U.  C.  Q.  B.  255. 

And  see  the  titles  Demurrage,  vol.  9,  p.  252; 
Revenue  Laws,  vol.  24,  p.  890. 

1.  See  supra,  Customs  Having  Force  and 
Effect  of  Lazv  —  Particular  Customs  in  Eng- 
land. 

2.  Immemorial   Antiquity   Not    Requisite  of 

-  England.  —  Sewell  v.  Corp,  1  C.  &  P. 
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have  been  known  to  the  parties  at  the  time  a  contract  was  made,  the  length 
of  its  existence  is  immaterial.1  The  antiquity  necessary  to  render  a  usage 
admissible  depends  very  largely  on  the  circumstances  in  each  case,  but,  in 
the  absence  of  proof  of  actual  knowledge,  the  usage  must  have  existed  long 
enough  to  justify  reasonably  the  inference  that  the  parties  had  it  in  view  in 
making  their  contract.2 

c.  Certainty  and  Uniformity.  —  In  order  for  the  law  to  presume  that 
parties  have  acted  or  contracted  with  reference  to  an  alleged  usage,  such  usage 
must  be  shown  to  be  certain  and  uniform  so  as  to  furnish  a  fixed  and  definite 
standard  by  which  to  ascertain  the  intention  of  the  parties.3    Thus,  a  loose 


392,  ii  E.  C.  L.  432;  Noble  v.  Kennoway,  2 
Dougl.  510;  Edelstein  v.  Schuler,  (1902)  2 
K.  B.  144. 

United  States.  —  Strother  v.  Lucas,  12  Pet. 
(U.  S.)  436;  Coll.ings  v.  Hope,  3  Wash.  (U. 

S.)  149- 

Connecticut.  —  Smith  v.  Phipps,  65  Conn. 
302. 

Delaware.  ■ —  Townsend  v.  Whitby,   5  Harr. 

(Del.)  55- 

Illinois.  —  Bissell  v.  Ryan,  23  111.  566;  Currie 
v.  Syndicate  Des  Cultivators,  etc.,  104  111.  App. 

165. 

Indiana.  —  Morningstar  v.  Cunningham,  110 
Ind.  328,  59  Am.  Rep.  211;  Rastetter  v.  Rey- 
nolds, 160  Ind.  133. 

Iowa.  —  Rindskoff  v.  Barrett,  14  Iowa  101. 

Maine.  —  Williams  v.  Oilman,  3  Me.  276. 

Massachusetts.  —  Thompson  v.  Hamilton,  12 
Pick.  (Mass.)  426,  23  Am.  Dec.  619. 

Missouri.  —  Cole  v.  Skrainka,  37  Mo.  App. 
427. 

New  Jersey.  —  Barton  v.  McKelway,  22  N. 
J.  L.  i6S. 

New  York.  —  Smith  v.  Wright,  1  Cai.  (N. 
Y.)  43,  2  Am.  Dec.  162. 

Pennsylvania.  —  Lowry  v.    Read,    3  Brews. 

(Pa.)  452. 

Vermont.  —  Blin  v.  Mayo,  10  Vt.  56,  33  Am. 
Dec.  175. 

See  also  2  Greenl.  on  Evidence  (15th  ed.) 

251- 

1.  Age  Immaterial  Where  Known  to  Parties. — 

Rastetter  v.  Reynolds,  160  Ind.  133;  Cole  v. 
Skrainka,  37  Mo.  App.  427. 

2.  Must  Warrant  Inference  of  Intention. — 
Alabama,  etc.,  R.  Co.  v.  Kidd,  35  Ala.  209; 
Carlisle  v.  Wallace,  12  Ind.  252,  74  Am.  Dec. 
207;  Clark  v.  Gifford,  7  La.  524;  Wall  v.  East 
River  Ins.  Co.,  3  Duer  (N.  Y.)  264.  And  see 
the  cases  cited  supra,  this  title,  Requisites  of 
Valid  Usage  —  In  General. 

3.  Must  Be  Certain  and  Uniform — England. 
—  Wood  v.  Wood,  1  C.  &  P.  59,  "  E.  C.  L. 
312;  Sewell  v.  Corp,  1  C.  &  P.  392,  11  E.  C. 
L.  432  ;  Hall  v.  Nottingham,  1  Ex.  D.  1. 

United  States.  —  U.  S.  v.  Buchanan,  8  How. 
(U.  S.)  83;  Oelricks  v.  Ford,  23  How.  (U.  S.) 
49;  U.  S.  v.  Duval,  Gilp.  (U.  S.)  356;  U.  S. 
v.  Cadwalader,  Gilp.  (U.  S.)  563  ;  U.  S.  v. 
Buchanan,  Crabbe  (U.  S.)  563 ;  Collings  v. 
Hope,  3  Wash.  (U.  S.)  149;  Rogers  v.  Me- 
chanics Ins.  Co.,  1  Story  (U.  S.)  606;  Minis 
v.  Nelson,  43  Fed.  Rep.  777 ;  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Northern  Pac.  R.  Co.,  51 
Fed.  Rep.  465  ;  Young  v.  One  Hundred  and 
Forty  Thousand  Hard  Brick,  78  Fed.  Rep.  149. 

Alabama.  —  Desha  v.  Holland,  12  Ala.  513, 
46  Am.  Dec.  261. 


Georgia.  —  Berry  v.  Cooper,  28  Ga.  543. 
Illinois.  —  Crawford  v.  Clark,  15  111.  561; 
Cadwell  v.  Meek,  17  111.  220;  Bissell  v.  Ryan, 
2j  111.  566 ;  Turner  v.  Dawson,  50  111.  85 ; 
Illinois  Masons'  Benev.  Soc.  v.  Baldwin,  86 
111.  479;  Sweet  v.  Leach,  6  111.  App.  212. 

Indiana.  —  Cincinnati,  etc.,  Mail  Line  Co.  v. 
Boal,  15  Ind.  345;  Wallace  v.  Morgan,  23  Ind. 
399;  Union  R.,  etc.,  Co.  v.  Yeager,  34  Ind.  1. 
Iowa.  —  Rindskoff  v.  Barrett,  14  Iowa  101. 
Kentucky.  ■ — ■  Kendall    v.    Russell,    5  Dana. 
(Ky.)  501,  30  Am.  Dec.  696. 

Maine.  —  Thorn  v.  Rice,  15  Me.  263; 
Randall  v.  Smith,  63  Me.  105,  18  Am.  Rep. 
200. 

Maryland.  —  Foley  v.  Mason,  6  Md.  37  ;  Mat- 
ter of  Murray,  24  Md.  520 ;  Chesapeake  Bank 
v.  Swain,  29  Md.  499. 

Massachusetts.  —  Fay  v.  Alliance  Ins.  Co.,  16 
Gray  (Mass.)  455;  Sawtelle  v.  Drew,  122  Mass. 
228. 

Michigan.  ■ —  Strong  v.  Grand  Trunk  R.  Co., 
15  Mich.  206,  93  Am.  Dec.  184. 

Minnesota.  —  McManus  v.  Louden,  53  Minn. 

339- 

Missouri.  —  Joseph  v.  Andrews  Co.,  72  Mo. 
App.  S5i- 

New  Jersey.  —  Barton  v.  McKelway,  22  N.  J. 
L.  165  ;  Steward  v.  Scudder,  24  N.  J.  L.  96. 

New  York.  —  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  (N.  Y.)  26  ;  Vos  v.  Robinson,  9  Johns. 
(N.  Y.)  192;  Fellows  v.  New  York,  17  Hun 
(N.  Y.)  249;  Cavanagh  v.  O'Neill,  (Supm.  Ct. 
Spec.  T.)  20  Misc.  (N.  Y.)  233. 

Ohio.  —  Isham  v.  Fox,  7  Ohio  St.  317; 
Huston  v.  McArthur,  7  Ohio  (pt.  ii.)  54 ; 
Somerby  v.  Tappan,  Wright  (Ohio)  570. 

Pennsylvania.  —  Lowry  v.  Read,  3  Brews. 
(Pa.)  452;  Corcoran  v.  Chess,  131  Pa.  St.  356; 
Ambler  v.  Phillips,  132  Pa.  St.  167. 

South  Carolina.  —  Touro  v.  Cassin,  1  Nott 
&  M.  (S.  Car.)  173,  9  Am.  Dec.  680;  Singleton 
v.  Hilliard,  1  Strobh.  L.  (S.  Car.)  203. 

Texas.  —  Philips  v.  Wheeler,  10  Tex.  536. 
Vermont.  —  Catlin  v.  Smith,  24  Vt.  85  ;  An- 
gell  v.  Keith,  24  Vt.  371  ;  Linsley  v.  I^ovely, 
26  Vt.  123. 

West  Virginia.  —  Sterling  Organ  Co.  v. 
House,  2s  W.  Va.  64. 

Wisconsin.  —  Lamb  v.  Klaus,  30  Wis.  94 ; 
Hinton  v.  Coleman,  45  Wis.  165. 

As  to  certainty  and  uniformity  in  mining 
customs,  see  Mines  and  Mining  Claims,  vol. 
20,  p.  686. 

There  Are  No  Comparative  Degrees  of  Certainty, 

and  an  instruction  that  the  usage  must  be  as 
"  certain  as  the  business  to  which  it  applies 
will  admit  "  is  erroneous.    Nelson  v.  Southern 
Pac.  R.  Co.,  15  Utah  325. 
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and  variable  practice  will  not  be  allowed  to  control  the  rights  of  the  parties;1 
nor  an  alleged  usage  which  leaves  some  material  element  to  the  discretion  of 
the  individual.2  But  it  is  not  essential  that  the  custom  be  used  by  everybody 
and  at  all  times.3 

d.  Generality.  —  A  usage,  to  be  admissible  against  one  who  is  not  shown 
to  have  had  actual  knowledge  of  it,  must  be  so  general  that  it  can  fairly  be 
presumed  to  have  been  in  the  mind  of  such  party  and  to  have  been  tacitly 
adopted  by  him.4 


1.  Loose  and  Variable  Practice  Not  Sufficient.  — 

In  Young  v.  One  Hundred  and  Forty  Thousand 
Hard  Brick,  78  Fed.  Rep.  149,  the  court  said : 
"  To  be  obligatory  it  must  not  be  merely  a 
loose  practice,  but  precise,  definite,  and  certain, 
so  as  to  supply  the  place  of  the  common  law 
in  the  given  case,  and  be  capable  of  being 
applied  to  the  contract  in  defining  and  fixing 
the  rights  of  the  parties  under  it."  See  also 
Thorn  v.  Rice,  15  Me.  263. 

Variable  Method  of  Measurement. — In  Corcoran 
v.  Chess,  131  Pa.  St.  356,  a  usage  of  a  local 
bricklayers'  association  to  apply  to  work  a 
method  of  constructive  measurement  which 
varied  from  month  to  month,  almost  from  day 
to  day,  was  rejected  as  having  no  element  of 
certainty. 

Giving  Execution  to  Same  Officer  Who  Made 
Attachment,  —  In  Angell  v.  Keith,  24  Vt.  371, 
it  was  held  that  there  was  no  such  uniformity 
in  the  custom  of  giving  executions  to  the  same 
officer  who  made  the  attachment  that  it  could 
be  regarded  as  evidence  that  the  officer  to  whom 
an  execution  was  issued  was  the  same  one  who 
made  the  attachment  in  the  case. 

Uncertainty  as  to  Time.  —  An  alleged  usage 
will  not  be  allowed  to  control  where  time  is  one 
of  the  elements  and  the  period  is  not  definitely 
fixed,  as,  for  example,  where  time  is  given  by 
usage  for  payment  on  "  cash  "  sales.  Union  R., 
etc.,  Co.  v.  Yeager,  34  Ind.  1  ;  Steward  v.  Scud- 
der,  24  N.  J.  L.  96;  Catlin  v.  Smith,  24  Vt.  85. 

Or  where  time  is  allowed  for  the  delivery  of 
goods  sold.  Joseph  v.  Andrews  Co.,  72  Mo. 
App.  551. 

Or  where  time  is  allowed  a  purchaser  within 
which  he  may  notify  the  seller  of  his  decision 
to  keep  the  goods.  Wood  v.  Wood,  1  C.  &  P. 
59,  11  E.  C.  L.  312. 

2.  Usage  Leaving  Matters  to  Individual  Discre- 
tion—  Uncertainty  as  to  Amount.  —  Oelricks 
v.  Ford,  23  How.  (U.  S.)  49,  wherein  a 
usage  of  brokers  to  require  a  "  reasonable " 
margin  from  purchasers  was  held  void 
because  furnishing  no  rule  by  which  a  rea- 
sonable margin  might  be  determined.  But  see 
Horan  v.  Strachan,  86  Ga.  408,  22  Am.  St.  Rep. 
471,  wherein  a  usage  to  charge  a  reasonable 
attendance  fee  in  the  case  of  a  vessel  in  dis- 
tress, but  not  fixing  the  amount  of  such  fee,  was 
upheld.  See  also  Mills  v.  Colchester,  L.  R.  2 
C.  P.  476. 

Fee  Sometimes  Charged  and  Sometimes  Not. 
—  Minis  v.  Nelson,  43  Fed.  Rep.  777,  wherein 
a  custom  of  certain  agents  to  receive  a  fee  for 
a  certain  service  was  held  inadmissible,  because 
it  was  shown  that  the  fee  was  sometimes 
charged  and  sometimes  not  charged. 

Operation  of  Usage  Left  to  Discretion.  — ■ 
Wallace  v.  Morgan,  23  Ind.  399,  wherein  a 
usage  among  factors  was  held  inadmissible  be- 
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cause  it  left  each  factor  to  determine  for  him- 
self the  grade  of  goods  subject  to  the  operation 
of  such  usage. 

Foley  v.  Mason,  6  Md.  37,  wherein  a  usage 
among  merchants  in  cases  of  "  cash  "  sales  to 
deliver  the  goods  without  demanding  the  cash 
where  the  purchaser  was  considered  good,  was 
held  inadmissible  because  it  left  to  each  mer- 
chant to  determine  whether  a  purchaser  was 
"  good." 

3.  Need  Not  Be  Used  by  Everybody.  —  Minis 
v.  Nelson,  43  Fed.  Rep.  777. 

4.  Must  Be  General  —  England.  —  Sweeting  v. 
Pearce,  7  C.  B.  N.  S.  449,  97  E.  C.  L.  449 ; 
Gurney  v.  Behrend,  3  El.  &  Bl.  634,  77  E.  C. 
L.  633  ;  Cumming  v.  Shand,  5  H.  &  N.  95  ;  Cov- 
entry v.  Gladstone,  L.  R.  4  Eq.  493  ;  Svendson 
v.  Wallace,  46  L.  T.  N.  S.  742 ;  Lewis  v.  Mar- 
shall, 7  M.  &  G.  729,  49  E.  C.  L.  728. 

Canada.  —  Fisher  v.  Western  Assur.  Co.,  1 1 
U.  C.  Q.  B.  255  ;  De  Hertel  v.  Supple,  13  Grant 
Ch.(U.  C.)  648,  14  Grant  Ch.  (U.  C.)  421. 

United  States.  —  Adams  v.  Otterback,  15 
How.  (U.  S.)  539;  Oelricks  v.  Ford,  23  How. 
(U.  S.)  49 ;  Richardson  v.  Goddard,  23  How. 
(U.  S.)  44 ;  Rogers  v.  Mechanics  Ins.  Co.,  1 
Story  (U.  S.)  606 ;  Jelison  v.  Lee,  3  Woodb.  & 
M.  (U.  S.)  368;  The  Paragon,  1  Ware  (U.  S.) 
322 ;  Southern  Indiana  Express  Co.  v.  U.  S. 
Express  Co.,  88  Fed.  Rep.  659,  affirmed  92  Fed. 
Rep.  1022. 

Alabama.  —  Fulton  Ins.  Co.  v.  Milner,  23  Ala. 
420  ;  Syson  v.  Hieronymus,  127  Ala.  482. 

Arkansas.  —  Burr  v.  Sickles,  17  Ark.  428,  65 
Am.  Dec.  437;  Walsh  v.  Frank,  19  Ark.  270. 

Connecticut.  —  Sturges  v.  Buckley,  32  Conn. 
265. 

Georgia.  —  Robertson  v.  Wilder,  69  Ga.  340. 

Illinois.  —  Dixon  v.  Dunham,  14  111.  324; 
Bissell  v.  Ryan,  23  111.  566;  Lyon  v.  Culbert- 
son,  83  111.  33  ;  Coffman  v.  Campbell,  87  111. 
98;  Sweet  v.  Leach,  6  111.  App.  212;  Decatur 
Nat.  Bank  v.  Murphy,  9  111.  App.  112. 

Iowa.  —  Rindskoff  v.  Barrett,  14  Iowa  101. 
See  also  Couch  v.  Watson  Coal  Co.,  46  Iowa 
17- 

Maine.  —  Perkins  v.  Jordan,  35  Me.  23  ;  Fol- 
som  v.  Merchants'  Mut.  Marine  Ins.  Co.,  38  Me. 
414;  Gleason  v.  Walsh,  43  Me.  397;  Randall  v. 
Smith,  63  Me.  105,  18  Am.  Rep.  200. 

Maryland.  —  Duvall  v.  Farmers  Bank,  9  Gill 
&.  J.  (Md.)  31  ;  Thomson  v.  Albert,  15  Md. 
268 ;  Chesapeake  Bank  v.  Swain,  29  Md.  499 ; 
Citizens'  Bank  v.  Grafflin,  31  Md.  507,  1  Am. 
Rep.  66. 

Massachusetts.  —  Bromfield  v.  Little,  Quincy 
(Mass.)  108;  Rennell  v.  Kimball,  5  Allen 
(Mass.)  356;  Schlessinger  v.  Dickinson,  5 
Allen  (Mass.)  47;  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mass.)  417;  Butler  v. 
Charlestown,    7   Gray    (Mass.)    12;   Clark  v. 
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The  Requisite  Degree  of  Generality  necessarily  depends  upon  the  facts  in  each  case, 
since  it  is  only  an  element  tending  to  establish  the  probability  that  the  parties 
had  the  usage  in  mind  and  acted  with  reference  to  it.  The  most  that  can  be 
said  is  that  a  usage  is  sufficiently  general  when  it  is  universally  recognized 
and  observed  by  those  engaged  in  the  kind  of  transactions  to  which  it  applies 
within  the  region  where  it  is  claimed  to  exist.1  It  need  not  be  observed  in 
every  individual  transaction;8  nor  need  it  be  coextensive  with  the  state.3 
Bat  it  must  be  of  sufficient  extent,  territorially,  to  embrace  the  subject-matter 
of  the  controversy;  *  and  must  be  general  in  the  territory  where  it  is  claimed 
to  exist  —  not  confined  to  a  part  only  of  the  persons  engaged  in  the  same 
trade  or  calling.5    However,  it  must  always  be  borne  in  mind  that  generality 


Baker,  n  Met.  (Mass.)  188,  45  Am.  Dec.  199; 
Cook  v.  Fiske,  12  Gray  (Mass.)  491  ;  Thomp- 
son v.  Hamilton,  12  Pick.  (Mass.)  426,  23  Am. 
Dec.  619;  Tauntpn  Copper  Co.  v.  Merchants' 
Ins.  Co.,  22  Pick.  (Mass.)  108;  Spaulding  v. 
Lowell,  23  Pick.  (Mass.)  71  ;  Saunders  v.  Clark, 
106  Mass.  331  ;  Porter  v.  Hills,  114  Mass. 
106. 

Michigan.  —  Strong  v.  Grand  Trunk  R.  Co., 

15  Mich.  206,  93  Am.  Dec.  184;  Detroit,  etc., 
R.  Co.  v.  Van  Steinburg,  17  Mich.  99;  Eaton  v. 
Gladwell,  108  Mich.  678. 

Minnesota.  —  Pevey  v.  Schulenburg,  etc., 
Lumber  Co.,  33  Minn.  45. 

Missouri.  —  American  Ins.  Co.  v.  Neiberger, 
74  Mo.  167. 

New  Hampshire.  —  Sumner  v.  Tyson,  20  N. 
H.  384- 

New  York.  —  Holford  v.  Adams,  2  Duer  (N. 
Y.)  471  ;  Child  v.  Sun  Mut  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26;  Weber  v.  Kingsland,  8  Bosw.  (N. 
Y.)  415;  Hotchkiss  v.  Artisans'  Bank,  42  Barb. 
(N.  Y.)  517;  Sipperly  v.  Stewart,  50  Barb.  (N. 
Y.j  62;  Farmers',  etc.,  Nat.  Bank  v.  Sprague, 
52  N.  Y.  605;  O'Donohue  v.  Leggett,  134  N. 
Y.  40. 

Ohio.  —  Wayne  v.  Steamboat  General  Pike, 

16  Ohio  421. 
Pennsylvania.  —  Cope  v.  Dodd,   13  Pa.  St. 

33;  Com.  v.  Mayloy,  57  Pa.  St.  291. 

South  Carolina.  —  Chastain  v.  Bowman,  1 
Hill  L.  (S.  Car.)  270. 

Texas.  —  Wootters  v.  Kaufman,  73  Tex.  395. 

West  Virginia.  —  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

Wisconsin.  —  Lamb  v.  Klaus,  30  Wis.  94 ; 
Hinton  v.  Coleman,  45  Wis.  165 ;  Bentley  v. 
Doggett,  51  Wis.  224,  37  Am.  Rep.  827. 

And  see  the  title  Factors  or  Commission 
Merchants,  vol.  12,  p.  633. 

In  Georgia,  by  Ga.  Code,  §  1,  par.  4,  it  is  pro- 
vided that  "  the  custom  of  any  trade  or  business 
shall  be  binding  only  when  it  is  of  such  universal 
practice  as  to  justify  the  conclusion  that  it  be- 
came, by  implication,  a  part  of  the  contract." 
For  usages  held  not  to  be  sufficiently  general 
under  this  statute,  see  Savannah  v.  Feeley,  66 
Ga.  31;  Wheelwright  v.  Dyal,  99  Ga.  247; 
Goette  v.  Lane,  1 1 1  Ga.  400. 

In  Champion  v.  Wilson,  64  Ga.  184,  it  was 
held  that  this  section  did  not  require  that  the 
usage  must  have  been  followed  in  every  similar 
transaction,  since,  in  such  case,  one  act  of  one 
person  engaged  in  the  trade  would  defeat  a 
custom  universal  but  for  that  act.  The  court 
said  :  "  It  must  be  rather  more  than  general  — 
much  more  than  the  habit  of  a  majority;  but 


not  absolutely  unbroken  by  one  single  transac- 
tion of  one  tradesman.  Such  a  rule  would  de- 
feat every  custom." 

1.  Requisite  Degree  of  Generality.  —  Chicago, 
etc.,  R.  Co.,  v.  Harrington,  192  111.  30;  Bur- 
bridge  v.  Gumbel,  72  Miss.  371. 

2.  Need  Not  Be  Followed  in  Every  Transaction. 
—  In  Desha  v.  Holland,  12  Ala.  513,  46  Am. 
Dec.  261,  the  court  said:  "It  is  not  indis- 
pensable to  the  validity  of  a  custom  that  it 
should  be  universally  acquiesced  in,  for  this 
would  be  to  annul  all  customs  as  to  those  who 
were  unwilling  to  abide  by  them.  Instead  of 
having  the  force  of  law,  and  being  of  general 
obligation,  they  would  depend  for  their  opera- 
tion upon  the  gratuitous  assent  of  every  person 
against  whom  they  were  invoked."  To  the 
same  effect  see  Champion  v.  Wilson,  64  Ga.  184; 
Robertson  v.  Wilder,  69  Ga.  340 ;  Hewlett  v. 
Burrell,  (C.  C.  A.)  105  Fed.  Rep.  80. 

3.  Need  Not  Be  Coextensive  with.  State.  — 
Rastetter  v.  Reynolds,  160  Ind.  133. 

In  Gleason  v.  Walsh,  43  Me.  397,  it  was  held 
that  a  usage  may  be  general  and  still  confined 
to  a  particular  city,  district,  town,  or  village. 

4.  Must  Be  Extensive  Enough  to  Embrace 
Subject-matter.  —  In  Ernest  v.  Stoller,  5  Dill. 
(U.  S.)  438,  it  was  held  that  a  local  usage  of 
banks  in  Kansas  City  could  not  be  applied  to  a 
transaction  between  a  bank  in  that  city  and  one 
in  Denver,  in  the  absence  of  any  showing  that 
the  latter  bank  acted  with  knowledge  of  and 
with  reference  to  such  usage.  See  also  Over- 
man v.  Hoboken  City  Bank,  31  N.  J.  L.  563; 
Citizens'  State  Bank  v.  Cowles,  (Supm.  Ct.  Tr. 
T.)  39  Misc.  (N.  Y.)  571. 

In  Mears  v.  Waples,  3  Houst.  (Del.)  581,  it 
was  held  that  to  constitute  a  usage  that  the  copy 
of  a  bill  of  lading  attached  to  a  draft  for  the 
price  of  a  cargo  purchased  and  shipped  by  the 
drawees  in  Philadelphia,  on  account  of,  and  in 
the  names  of,  the  drawees  in  Baltimore,  to  be 
delivered  at  Boston,  is  not  to  be  detached  from 
it  by  the  drawees  on  the  presentation  and  ac- 
ceptance of  the  draft,  but  is  to  remain  attached 
to  it  until  the  payment  of  the  draft,  it  must  be 
recognized  and  acted  on  as  such  in  both  of  the 
cities  first  mentioned. 

In  Walsh  v.  Frank,  19  Ark.  271,  an  instruc- 
tion as  to  the  general  custom  of  merchants  upon 
the  Mississippi  and  its  tributaries,  when  the  evi- 
dence before  the  jury  was  as  to  the  custom  of 
the  merchants  of  three  only  of  the  important 
commercial  cities  within  the  district  of  country 
designated,  was  held  erroneous. 

5.  Must  Not  Be  Confined  to  Part  Only.  — 
Adams  v.  Otterback,   15  How.   (U.   S.)   530 ; 
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is  a  requisite  only  where  no  actual  knowledge  is  brought  home  to  the  party 
against  whom  a  usage  is  asserted.  The  usage  of  a  single  individual  is 
admissible  as  against  one  who  is  shown  to  have  known  of  it  and  contracted 
with  reference  thereto.1 

3.  Mode  of  Proof  of  Knowledge.  —  Such  knowledge,  by  both  parties,  of  the 
usage  must,  in  general,  be  proved  by  the  same  character  and  weight  of  evi- 
dence as  are  necessary  to  maintain  other  allegations  of  fact,  and  the  burden 
of  proof  of  knowledge  is  on  the  party  setting  up  the  usage.2 

Direct  Evidence.  —  Such  knowledge  of  the  parties  may  always,  and,  in  cases 
where  the  usage  is  so  limited  and  local  in  its  application  that  the  presumptive 
evidence  founded  on  its  generality  will  not  bring  it  to  the  parties'  knowledge, 
must  be  established  by  direct  evidence  of  the  parties'  actual  knowledge,  as 
by  notice  or  otherwise.3 

Presumptive  Evidence.  —  Or  it  may  be  proved  by  presumptive  evidence,  as  by 
proof  or  admission  that  the  usage  is  so  well  established  and  generally  known 
that  it  may  be  inferred  that  the  parties  did  know  it.  The  presumption  arising 
from  generality  applies  in  cases  of  general  usages  of  a  particular  trade  where 
the  party  sought  to  be  charged  is  not  engaged  in  the  trade.  In  some  cases 
it  is  held  that  the  actual  knowledge  of  the  party  must  be  shown ;  in  others, 
that  such  general  knowledge  of  the  usage  must  be  shown  that  the  jury  may 
infer  that  he  must  have  knowledge  of  it,  which  is,  of  course,  in  effect,  nothing 
more  than  another  mode  of  establishing  the  material  fact  of  knowledge.4  It 
is  sometimes  stated  in  the  text-books  that  when  one  engages  in  business  with 
a  member  of  a  particular  trade,  he  is  presumed  to  know  the  usages  of  that 
trade;  but  the  cases  do  not  show  such  a  general  presumption.  On  the  con- 
trary, the  party's  knowledge  must  be  shown,  if  not  by  direct  evidence,  at 
least  by  presumptive  evidence  that  the  usage  is  so  general  that  he  must  have 
known  it. 

Prima  Facie  Presumption  of  Knowledge.  —  There  is  a  prima  facie  presumption  of 
knowledge  of  the  general  usages  of  a  particular  business  where  the  party 
sought  to  be  charged  is  engaged  in  the  particular  business.5 


Southern  Indiana  Express  Co.  v.  U.  S.  Express 
Co.,  88  Fed.  Rep.  659,  affirmed  92  Fed.  Rep. 
1022;  Berkshire  Woollen  Co.  v.  Proctor,  7 
Cush.  (Mass.)  417;  Pevey  v.  Schulenburg,  etc., 
Lumber  Co.,  33  Minn.  45  ;  American  Ins.  Co.  v. 
Neiberger,  74  Mo.  167;  O'Donohue  v.  Leggett, 
134  N.  Y.  40.  And  see  Thompson  v.  Exum, 
131  N.  Car.  in. 

In  Porter  v.  Hills,  114  Mass.  106,  it  was 
held  that  the  fact  that  many  persons,  or  a 
majority  of  persons  engaged  in  a  particular 
business,  practice  a  particular  method,  does  not 
establish  a  custom.  The  practice  must  be 
universal. 

1.  Individual  Usage  Admissible  Against  One 
with  Knowledge.  —  Townsend  v.  Whitby,  5 
Harr.  (Del.)  55;  Morningstar  v.  Cunningham, 
IV>  Ind.  328,  59  Am.  Rep.  211;  Rastetter  v. 
Reynolds,  160  Ind.  133;  Loring  v.  Gurney,  5 
Pick.  (Mass.)  15.  But  see  Powell  v.  Thomp- 
son, 80  Ala.  51. 

2.  The  Leading  Case  on  the  Subject  is  Walls 
v.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407.  The 
other  illustrations  of  the  rule  will  be  found  in 
the  notes  which  follow  under  their  appropriate 
subsections.  See  also  this  section,  infra,  8. 
Proof  of  Knowledge  of  Usage. 

Within  the  wide  limits  of  this  general  rule 
every  case  must  be  decided  according  to  its 
own  facts,  for  knowledge  of  the  usage  is  always 
a  question  for  the  jury  ;  but  there  are  certain 
circumstances  arising  from  the  situation  of  Hip 


parties  with  regard  to  each  other,  or  to  the 
particular  trade  or  place  in  which  the  usage 
prevails,  which  regulate  the  question  whether 
direct  evidence  of  knowledge  is  necessary 
(subsection  5)  or  whether  presumptive  evidence 
is  sufficient  to  establish  the  knowledge,  or  even 
whether  knowledge  of  the  party  may  not  be  pre- 
sumed either  prima  facie  (subsection  4.  a.)  or 
conclusively  (subsection  4.  b). 

The  cases  on  the  subject  of  knowledge  of 
particular  usages  may  often  seem  to  be  in  con- 
flict, but  as  was  said  by  Ch.  J.  Wilde,  in  Spar- 
tali  v.  Benecke,  10  C.  B.  222,  70  E.  C.  L.  222, 
of  the  rules  relating  to  the  admissibility  of  evi- 
dence of  usages  in  general,  "  the  principles  are 
well  settled,  and  the  difficulty  that  has  arisen 
respecting  them,  has  been  in  their  application 
to  the  varied  circumstances  of  the  numerous 
cases  in  which  the  discussion  of  them  has  been 
involved." 

3.  Knowledge  of  local  usages  confined  to  a 
particular  place  must  always  be  shown  to  be 
actually  known  to  a  nonresident,  and  knowledge 
of  the  usages  of  a  particular  individual  must 
always  be  shown  to  be  actually  known  to  the 
party  dealing  with  his.  See  infra,  subsection 
5.  Where  Direct  or  Presumptive  Evidence  of 
Knowledge  necessary. 

4.  See  infra,  subsection  4. 

5.  See  infra,  subsection  4.  a.  Prima  Facie 
Presumption  —  Parties  Engaged  in  Particular 
Business. 


j9J 

/ 


Volume  XXIX. 


Knowledge  of  Usages  USAGES  AND  CUSTOMS.  Prima  facie  Presumed. 


Conclusive  Presumption  of  Knowledge.  —  And  there  is  a  conclusive  presumption  of 
knowledge  of  the  general  usages  of  a  particular  business,  even  of  the  local 
customs  of  a  particular  business,  in  the  case  of  (i)  insurers,  (2)  parties  dealing 
in  a  particular  market,  and  (3)  parties  dealing  with  banks  in  the  negotiation 
of  commercial  paper,  etc.1 

4.  Where  Knowledge  Is  Prima  Facie  or  Conclusively  Presumed  —  a.  Prima 
Facie  Presumption  —  Parties  Engaged  in  Particular  Business.— 
The  general  usages  of  a  particular  trade  or  business  are  prima  facie  presumed 
to  be  known  to  those  engaged  therein,3  who  will  be  presumed  to  deal  with 
reference  thereto  unless  such  usages  are  expressly  contracted  against.3  In 
order  to  create  such  a  prima  facie  presumption  the  usage  must  be  shown  to 
be  such  a  general  one  in  that  business  that  it  would  be  unreasonable  to  sup- 
pose the  party  was  ignorant  of  it.4    The  presumption,  being  but  a  prima 


1.  See  infra, -subsection  4.  b.  Conclusive  Pre- 
sumption, and  as  to  the  usages  of  banks,  sub- 
section 6.  b.  (5). 

2.  Prima  Facie  Presumption  of  Knowledge  — 
Parties  in  Same  Business.  —  Waring  v.  Grady,  49 
Ala.  465,  20  Am.  Rep.  286 ;  Mott  v.  Hall,  41 
Ga.  117;  Everitt  v.  Indiana  Paper  Co.,  25  Ind. 
App.  287  ;  Lupton  v.  Nichols,  28  Ind.  App.  539  ; 
Vaughn  v.  Gardner,  7  B.  Mon.  (Ky.)  326;  Lyon 
v.  George,  44  Md.  295 ;  Given  v.  Charron,  15 
Md.  5°2 ;  Burbridge  v.  Gumbel,  72  Miss.  647; 
Hey  worth  v.  Miller  Grain,  etc.,  Co.,  174  Mo. 
171  ;  Cameron  v.  McNair,  etc.,  Real  Estate  Co.. 
76  Mo.  App.  366 ;  Barton  v.  McKelway,  22  N. 
J.  L.  165;  Gallup  v.  Lederer,  1  Hun  (N.  Y.) 
282;  Gleason  v.  Morrison,  (Supm.  Ct.  App.  T.) 
20  Misc.  (N.  Y.)  320;  Carter  v.  Philadelphia 
Coal  Co.,  77  Pa.  St.  286. 

In  an  action  by  a  servant  against  his  master 
for  injuries,  where  the  usage  of  a  business  is 
shown  (if  it  does  not  alter  the  contract  be- 
tween master  and  servant),  which  places  a  duty 
upon  the  master  to  inspect  and  take  suitable 
care  of  a  place  to  work,  the  master  is  presumed 
to  have  had  knowledge  thereof.  Thayer  v. 
Smoky  Hollow  Coal  Co.,  121  Iowa  121. 

It  is  undoubtedly  true  that  in  order  to  render 
the  usage  of  a  particular  trade  or  place  binding 
upon  a  party,  so  as  to  make  it  part  of  a  con- 
tract, it  must  be  made  to  appear  that  it  was 
known  to  the  party  who  is  to  be  affected  by  it. 
But  this  knowledge  may  be  established  by  pre- 
sumptive as  well  as  by  direct  evidence.  It  may 
be  inferred  from  the  uniformity  and  long  con- 
tinuance of  the  usage,  from  the  fact  that  a 
party  has  for  some  time  been  in  the  particular 
trade  to  which  it  relates,  from  the  previous 
dealings  between  the  parties,  or  from  any  other 
facts  tending  to  show  its  general  notoriety. 
Fisher  v.  Sargent,  10  Cush.  (Mass.)  250. 

Where  a  contract  is  entered  into  between 
merchants  of  London  and  Liverpool  cognizant 
of  the  Bombay  trade,  and  it  relates  to  a  sub- 
ject-matter connected  with  London,  Liverpool, 
and  Bombay,  a  customary  interpretation  of  the 
contract  may  be  proved,  although  no  proof  be 
given  affirmatively  that  one  of  the  parties  had 
heard  or  knew  of  the  Custom.  The  jury  are 
bound  to  presume  that  all  the  parties  to  the 
contract  were  cognizant  of  the  usage  which 
would  govern  it.  Buckle  v.  Knoop,  L.  R.  2 
Exch.  125. 

In  Lyon  v.  George,  44  Md.  295,  proof  that 
"there  was  a  uniform  custom  and  usage  among 
manufacturers  of  glassware  to  allow  their  local 


agents  commissions,  both  upon  goods  ordered 
directly  through  such  agents  and  upon  goods' 
ordered  by  buyers  living  in  the  territory  of  the 
agent,  directly  from  the  manufacturer,  was  held 
to  be  admissible.  Brent,  J.,  said:  "The  objec- 
tion to  the  admissibility  of  the  evidence,  that 
its  offer  was  not  accompanied  with  an  offer  to 
prove  that  the  usage  was  known  to  the  plain- 
tiffs, cannot  be  sustained.  The  defendant  was 
under  no  legal  obligation  to  offer  such  proof. 
The  contract  was  entered  into  with  a  member  of 
the  plaintiffs'  firm,  since  dead,  and  the  knowl- 
edge of  the  usage  on  his  part  when  the  agree- 
ment to  employ  the  defendant  as  agent  was 
made  will  be  presumed  in  law." 

And  the  Exceptions  Thereto.  —  A  genera! 
trader  must  be  presumed  to  know  the  general 
course  and  customs  of  the  trade  in  which  he  is 
engaged,  and  must  equally  be  presumed  to 
know  any  exceptions  to  the  general  course  of 
trade  and  these  general  customs,  whenever  it 
appears  that  he  had  fair  and  legitimate  means 
of  knowing  such  exceptions.  Walsti  v.  Frank, 
ig  Ark.  271. 

Trade  Meaning  of  Words  and  Phrases.  —  Where 
persons  carrying  on  a  trade  or  business  give 
to  words  and  phrases  a  technical  or  peculiar 
meaning  they  will  be  presumed  to  have  con- 
tracted with  reference  to  such  meaning  or 
usage,  unless  the  contrary  appears.  Seymour 
v.  Armstrong,  10  Kan.  App.  10,  affirmed  62 
Kan.  720. 

The  Presumption  is  properly  one  of  fact,  in 
other  words  an  inference,  and  is  for  the  jury. 
See  infra,  subsection  8.  Proof  of  Knowledge  of 
Usage. 

In  Everitt  v.  Indiana  Paper  Co.,  25  Ind.  App. 
287,  there  was  evidence  tending  to  show  that 
the  party  had  knowledge  of  the  usage  in  ques- 
tion. He  testified  that  he  had  "  had  consider- 
able experience  and  quite  varied  experience  in 
buying  paper."  From  this  evidence,  and  the 
fact  that  he  did  not  deny  knowledge  of  such  a 
usage,  the  court  might  conclude  that  he  had 
such  knowledge. 

3.  Lupton  v.  Nichols,  28  Ind.  App.  539. 

4.  Plaice  v.  Allcock,  4  F.  &  F.  1074;  Trott  v. 
Wood,  1  Gall.  (U.  S.)  443 ;  German-American 
Ins.  Co.  v.  Commercial  F.  Ins.  Co.,  95  Ala. 
469;  Fitzgerald  v.  Hanson,  16  Mont.  474;  Col- 
lins v.  Mechling.  1  Pa.  Super.  Ct.  594  ;  Bremer- 
man  v.  Hayes,  9  Pa.  Super.  Ct.  8. 

Illustrations. —  An    insurance    company  was 
held  not  bound  by  the  custom  of  other  com- 
panies to  give  their  agents  power  to  consent  to 
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facie  one,  is  liable  to  be  rebutted  by  proof  that  the  usage  was  unknown  to 
the  party  against  whom  it  is  set  up.1 

b.  Conclusive  Presumption  —  (i)  Insurers.  —  It  is  settled  that  insur- 
ance companies  are  bound  to  inform  themselves  of  the  usages  of  the  particular 
business  insured,  and  that  there  is  a  conclusive  presumption  of  their  knowledge 


a  transfer  of  insured  property  without  proof 
that  it  had  knowledge  of  such  a  custom,  or 
that  it  was  so  general  that  it  must  be  pre- 
sumed to  know  it.  Bradford  v.  Homestead  F. 
Ins.  Co.,  54  Jowa  598. 

A  party  claiming  the  benefit  of  a  custom  in 
a  particular  trade  must  prove  it,  and  must 
show  that  it  is  so  general  and  well  established 
that  all  persons  dealing  in  the  business  to 
which  il  applies  are  presumed  to  have  knowl- 
edge of  it,  and  to  contract  in  reference  to  it. 
Martin  v.  Hall,  26  Mo.  386. 

In  Park  v.  Viernow,  16  Mo.  App.  383,  an  ac- 
tion by  contractors  on  a  public  work  in  St. 
Louis  against  subcontractors,  it  was  said  :  "  In 
this  case  there  was  no  evidence  whatever  from 
which  it  might  be  inferred  that  the  plaintiff  was 
acquainted  with  such  a  custom,  as  it  was  pro- 
posed to  prove,  except  general  evidence  to  the 
effect  that  he  had  been  since  1856  a  builder  in 
St.  Louis,  and  that  he  was  a  contractor  of  this 
particular  work.  With  regard  to  the  question 
to  what  extent  such  a  custom  must  be  shown 
to  have  been  general  in  order  to  bring  presump- 
tive knowledge  of  it  home  to  the  plaintiff,  we 
incline  to  agree  with  the  learned  counsel  for 
the  defendants  that  it  was  not  absolutely  neces- 
sary to  show  that  the  custom  was  known  to  all 
persons  engaged  in  the  brick  trade  in  St.  Louis. 
On  the  otner  hand,  we  think  it  would  have  been 
sufficient  to  show  that  the  custom  was  general 
or  universal  among  builders  doing  public  work 
in  St.  Louis,  and  that  the  plaintiff  was  a  per- 
son of  this  designated  class ;  because  many 
persons  might  be  engaged  in  the  brick  trade  and 
yet  not  engaged  as  builders  in  the  doing  of 
public  work,  and  accordingly  they  might  not 
be  likely  to  know  of  a  custom  peculiar  to  build- 
ers doing  such  work,  although  it  might  be 
universally  known  among  such  builders.  In 
order  to  admit  evidence  of  the  custom  in  this 
it  was  obviously  necessary  to  prove  as  a 
preliminary  foundation  either  (1)  that  the 
plaintiff  knew  of  the  existence  of  such  a  custom 
at  the  time  when  he  solicited  and  accepted  the 
defendants'  bid,  or  (2)  that  the  custom  was 
universal  among  builders  engaged  in  doing 
public  work  in  St.  Louis;  and  (3)  that  the 
plaintiff  was  such  a  builder.  But  neither  of 
these  three  things  was  shown  or  was  offered  to 
be  ahown." 

A  deviation  of  a  ship  from  the  usual  course 
cannot  be  excused  by  usage  unless  such  usage 
is  general  and  of  such  long  standing  as  to  have 
1  ecome  generally  known.     Freighters  and  in- 
surers in  all  their  commercial  transactions  are 
presumed  to  act  and  to  contract  in  reference  to 
n  and  general  usage,  and  to  submit  to  it, 
I  such  general  usage  may  be  well  enough 
to  become  a  part  of  all  their  contracts, 
by  v.  Fitch,  T2  Conn.  410,  31  Am.  Dec.  745. 
Evidence  to  prove  that  grain  purchased  f.  o.  b. 
in  the  state  of  Nebraska  is,  by  recognized 
custom  of  dealers,  forwarded  at  the  shipper's 


risk,  and  that  the  title  thereto  does  not  pass 
until  inspected  and  weighed  at  the  point  to 
which  it  is  consigned,  was  rejected  because  it 
did  not  appear  therefrom  that  the  custom  relied 
upon  was  so  well  settled  and  so  uniformly 
acted  upon  as  to  warrant  the  presumption  that 
it  was  known  to  both  contracting  parties,  and 
that  they  contracted  with  reference  to  it.  Mc- 
Kee  v.  Wild,  52  Neb.  9. 

Evidence  of  a  custom  in  and  about  the  port 
of  New  York,  when  the  owner  of  freight  takes 
charge  of  the  boat  and  pays  all  the  expenses 
during  the  winter,  to  deliver  the  boat  to  the 
owners  in  the  spring  free  of  charge,  was  held 
not  enough  to  establish  a  general  custom  where 
there  was  no  evidence  that  the  owner  of  the 
freight  knew  of  it.  Sipperly  v.  Stewart,  50 
Barb.  (N.  Y.)  62. 

A  Custom  of  Trade  of  a  Day's  Growth  Cannot 
Change  the  Intrinsic  Character  of  the  Contract  of 
Parties  who  are  ignorant  of  such  custom.  Con- 
sumers Ice  Co.  v.  Jennings,  100  Va.  719. 

The  Usage  Must  Be  General  in  the  Trade,  and 
not  the  mere  act  and  habit  of  a  trader,  to  raise 
such  a  presumption.  Mobile,  etc.,  R.  Co.  v. 
Jay,  61  Ala.  247;  Foye  v.  Leighton,  22  N.  H. 
76,  53  Am.  Dec.  231  ;  Smith  v.  Gibbs,  44  N.  H. 
335.  See  also  Walker  v.  Barron,  6  Minn.  508, 
and  Porter  v.  Hills,  114  Mass.  106. 

1.  Isaksson  v.  Williams,  26  Fed.  Rep.  642. 

"  Even  if,  as  respects  a  special  custom  in  a 
particular  trade  or  between  particular  ports 
[as  in  this  case],  there  is  a  presumption  that 
parties  who  are  engaged  in  that  trade  contract 
in  reference  to  the  particular  custom,  this  pre- 
sumption is  at  best  but  a  prima  facie  one,  liable 
to  be  rebutted  by  proof  that  it  was  unknown  to 
the  party  against  whom  it  is  set  up,  and,  on 
that  being  proved,  no  weight  ought  to  be  given 
to  it."  Isaksson  v.  Williams,  26  Fed.  Rep.  642, 
following  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am. 
Dec.  407. 

Contra  —  Presumption  of  Knowledge  of  General 
Usage  Not  Rebuttable.  —  Where  evidence  was 
given  by  several  witnesses,  all  residing  in  dif- 
ferent states,  of  certain  usages  in  selling  glass 
to  furniture  manufacturers,  it  was  held  that 
the  evidence  tended  to  show  that  the  custom 
was  not  a  purely  local  one,  but  one  that  pre- 
vailed generally,  and  was  therefore  presumed 
to  be  known  to  buyer  and  seller,  and  this  pre- 
sumption was  not  therefore  rebutted  by  the 
buyer's  evidence  that  he  was  not  aware  of  it, 
as  it  might  have  been  had  the  custom  been  a 
local  one,  as  in  Pennell  v.  Delta  Transp.  Co., 
94  Mich.  247.  Austrian  v.  Springer,  94  Mich. 
343,  34  Am.  St.  Rep.  350. 

Persons  Not  Engaged  in  the  Particular  Business. 
—  It  sometimes  happens  that  a  local  custom  of 
a  particular  business  will  be  prima  facie  pre- 
sumed to  be  known  to  one  though  he  is  not 
necessarily  engaged  in  that  business,  if  it  is 
generally  known  in  the  place.  See  infra,  sub- 
section 6.  a.  Usages  of  Particular  Places. 
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of  such  usages.1  Thus,  marine  insurers  are  presumed  to  know  the  usages  of 
the  places  where  thev  transact  business,2  of  the  ports  from  which  they  insure3 
and  to  which  they  insure,  whether  these  ports  are  domestic  or  foreign.4  and 
of  the  country  to  which  the  vessel  belongs,  so  far  as  such  usages  may  affect 
the  risk.5  Underwriters  insuring  by  certain  words  are  presumed  to  know 
and  to  contract  with  reference  to  the  mercantile  meaning  of  the  words  in  the 
particular  trade.6  Such  meaning  may  be  local,  but  must  be  in  force  among 
persons  engaged  in  the  trade.7  A  particular  custom  of  the  insured,  not 
known  to  the  insurer,  would  not,  however,  vary  the  written  contract.8 

(2)  Parties  Dealing  at  a  Particular  Market.  —  A  person  dealing  at  a  par- 
ticular market  is  held  to  have  dealt  according  to  the  customs  and  usages  of 
that  market,  whether  he  in  fact  knows  of  such  customs  and  usages  or  not.9 


1.  Insurance.  —  Salvador  v.  Hopkins,  3  Burr. 
1707;  Pelly  v.  Royal-Exch.  Assur.  Co.,  1  Burr. 
341;  Noble  v.'  Kennoway,  2  Dougl.  511  ;  Fulton 
Ins.  Co.  v.  Milner,  23  Ala.  420 ;  Toledo  F.  & 
M.  Ins.  Co.  v.  Speares,  16  Ind.  52;  Grant  v. 
Lexington  F.,  etc.,  Ins.  Co.,  5  Ind.  23,  61  Am. 
Dec.  74 ;  Coggeshall  v.  American  Ins.  Co,,  3 
Wend.  (N.  Y.)  283  ;  Mobile  Marine  Dock,  etc., 
Ins.  Co.  v.  McMillan,  27  Ala.  77. 

2.  In  Vallance  v.  Dewar,  1  Campb.  503,  an 
action  upon  a  policy,  Lord  Ellenborough  ad- 
judged that  if  a  usage  be  general,  though  not 
uniform,  the  underwriters  are  bound  to  take 
notice  of  it.  Hartshorne  v.  Union  Mut.  Ins. 
Co.,  36  N.  Y.  172;  Greenwich  Ins.  Co.  v.  Water- 
man, (C.  C.  A.)  54  Fed.  Rep.  839. 

An  insurer  is  bound  to  take  notice  of  a  cus- 
tom to  carry  honey  on  deck  in  vessels  trading 
between  Tuspan  and  Galveston.  Orient  Mut. 
Ins.  Co.  v.  Reymershoffer,  56  Tex.  234. 

An  insurer  is  bound  to  know  a  particular 
usage  of  the  trade  on  Lakes  Erie  and  Ontario 
to  load  and  carry  a  portion  of  the  cargo  on 
deck.  Toledo  F.  &  M.  Ins.  Co.  v.  Speares, 
16  Ind.  52.  See  also  Mobile  Marine  Dock,  etc., 
Ins.  Co.  v.  McMillan,  27  Ala.  77.  But  see 
Natchez  Ins.  Co.  v.  Stanton,  2  Smed.  &  M. 
(Miss.)  340,  41  Am.  Dec.  592. 

3.  Block  v.  Columbian  Ins.  Co.,  42  N.  Y.  393  ; 
Norris  v.  Insurance  Co.  of  North  America,  3 
Yeates  (Pa.)  84,  2  Am.  Dec.  360. 

4.  Hazard  v.  New  England  Marine  Ins.  Co., 
8  Pet.  (U.  S.)  557- 

5.  "  A  knowledge  of  the  state  of  the  world, 
of  the  allegiance  of  particular  countries  of  the 
risks  and  embarrassments  affecting  their  com- 
merce, of  the  course  and  incidents  of  the  trade 
on  which  they  insure,  and  the  established  im- 
port of  the  terms  used  in  their  contract  must 
necessarily  be  imputed  to  underwriters.  *  *  * 
No  underwriter  can  be  ignorant  of  the  practice 
of  neutrals  to  cover  belligerent  property,  under 
neutral  names,  or  of  the  precautions  ordinarily 
resorted  to  that  the  cover  may  escape  detec- 
tion." Buck  v.  Chesapeake  Ins.  Co.,  1  Pet. 
(U.  S.)  151. 

"  Where  a  policy  is  underwritten  upon  a 
foreign  vessel  belonging  to  a  foreign  country, 
the  underwriter  must  be  taken  to  have  knowl- 
edge of  the  common  usages  of  trade  in  such 
country,  as  to  equipments  of  vessels  of  that 
class,  for  the  voyage  on  which  she  is  destined." 
Tidmarsh  v.  Washington  F.  &  M.  Ins.  Co.,  4 
Mason  (U.  S.)  439,  23  Fed.  Cas.  No.  14,024. 
And  see  generally  the  title  Marine  Insurance, 
vol.  19,  p.  992. 


6.  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12 
Cush.  (Mass.)  416,  59  Am.  Dec.  192;  Astor  v. 
Union  Ins.  Co.,  7  Cow.  (N.  Y.)  202. 

"  Insu'-rs  are  assumed  to  know  the  usages 
of  trade,  and  when  they  use  a  term  having  a 
limited  meaning  in  the  trade,  and  in  a  policy 
to  one  engaged  in  that  trade,  or  in  a  business 
closely  connected  with  it,  both  parties  must  be 
assumed  to  have  understood  the  term  in  the 
sense  in  which  the  trade  usually  understand  it." 
Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383. 

In  Mooney  v.  Howard  Ins.  Co.,  138  Mass. 
375,  52  Am.  Rep.  277,  it  was  held  to  be  com- 
petent for  an  insured  to  prove  that  by  a  usage 
of  the  trade  "  rags "  and  "  old  metal  "  had 
acquired  a  broader  significance  than  is  com- 
monly intended. 

Usage  as  to  Meaning  of  "  Whaling  Voyage."  — 
When  words  which  merchants  employ  in  the 
prosecution  of  the  trade  to  which  an  insurer  re- 
lates are  introduced  into  the  policy,  the  in- 
surer must  presume  that  they  will  be  under- 
stood by  the  insured  in  the  sense  in  which 
alone  he  has  been  accustomed  to  use  them. 
Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  26. 

7.  Vallance  v.  Dewar,  1  Campb.  503  ;  Howard 
v.  Great  Western  Ins.  Co.,  109  Mass.  384. 

The  general  rule  is  that  if  any  person  or 
any  company,  foreign  or  domestic,  shall  engage 
in  any  branch  or  department  of  business,  they 
must  be  presumed  to  be  acquainted  with  its 
rules  and  usages  ;  when  therefore  an  insurance 
company  undertakes  to  insure  a  manufactory 
in  Massachusetts,  with  its  machinery  and  stock, 
they  must  be  presumed  to  be  acquainted  with 
the  particular  use  of  the  language  employed  by 
the  owners,  superintendents,  and  persons  em- 
ployed therein.  Daniels  v.  Hudson  River  F. 
Ins.  Co.,  12  Cush.  (Mass.)  416,  59  Am.  Dec. 
192. 

Reinsurance  In  the  interpretation  of  con- 
tracts of  reinsurance  it  would  appear  that  the 
reinsurer  would  not  be  bound  by  a  local  usage 
affecting  one  or  more  of  the  policies  covered  by 
the  contract,  or  by  usages  not  substantially  ob- 
taining in  all  instances  of  the  particular  busi- 
ness, without  direct  proof  of  his  knowledge  of 
such  usages.  See  German-American  Ins.  Co. 
v.  Commercial  F.  Ins.  Co.,  95  Ala.  469,  and 
generally  the  title  Reinsurance,  vol.  24,  p.  256. 

8.  In  Glendale  Woolen  Co.  v.  Protection  Ins. 
Co..  21  Conn.  19,  54  Am.  Dec.  309,  a  usage  of 
the  insured,  not  known  to  the  insurer,  in  rela- 
tion to  keeping  a  watchman  on  the  premises, 
was  rejected. 

9.  Samuels  v.  Oliver,  130  ,  111.  73 ;  Union 
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Stockbrokers.  —  So,  in  dealing  with  stockbrokers,  the  principal  is  presumed 
to  know  the  usages  of  trade  and  mode. of  dealing  between  brokers,  and  it  is 
not  necessary  to  show  that  he  knew  of  such  usage  in  order  to  make  him  liable. 1 

5.  Where  Direct  or  Presumptive  Evidence  of  Knowledge  Necessary  — 
Where  Parties  Are  Not  in  Same  Trade  —  a.  In  General.  —  There  is  no 
general  presumption  that  the  usages  of  a  particular  trade  are  known  to 
persons  not  in  that  trade.8    Hence,  in  order  to  bind  an  outsider,  his  knowl- 


Stock  Yard,  etc.,  Co.  v.  Mallory,  157  111.  554, 
48  Am.  St.  Rep.  341  ;  Pardridge  v.  Cutler, 
68  111.  App.  ^69;  Dwight  v.  Whitney,  15  Pick. 
(Mass.)  179- 

A  Usage  of  Carriers  at  a  particular  place  to 
suspend  business  on  the  Fourth  of  July  was 
presumed  to  be  known  to  a  shipper  with  an 
agent  there,  on  the  ground  that  he  is  dealing 
in  a  particular  market  and  is  presumed  to  know 
its  usages.  Pennsylvania  R.  Co.  v.  Naive, 
(Tenn.  1904)  79  S.  W.  Rep.  124. 

Contra.  —  Neither  the  laws,  rules,  and  regu- 
lations that  govern  the  members  of  the  New 
York  Cotton  Exchange,  nor  a  custom  in  New 
York  outside  of  the  Cotton  Exchange,  which  is 
not  shown  to  be  a  well-known  custom,  can 
affect  a  party  who  did  not  know  of  them. 
Blakemore  v.  Heyman,  6  Fed.  Rep.  581. 

A  peculiar  usage  which  changes  the  char- 
acter of  the  broker  to  that  of  a  principal  and 
alters  the  nature  of  the  dealing  would  not  bind 
the  principal  if  not  known  and  acted  on. 
Robinson  v.  Mollett,  L.  R.  7  H.  L.  802.  See 
the  title  Agency,  vol.  1,  p.  1076. 

1.  Stockbrokers.  —  Pollock  v.  Stables,  12  Q. 
B.  765,  64  E.  C.  L.  765  ;  Sutton  v.  Tatham,  10 
Ad.  &  El.  27,  37  E.  C.  L.  25  ;  Skiff  v.  Stoddard, 
63  Conn.  198;  Cothran  v.  Ellis,  107  111.  413; 
Taylor  v.  Bailey,  169  111.  181.  Contra,  Dykers 
V.  Allen,  7  Hill  (N.  Y.)  497,  42  Am.  Dec.  87. 

In  Irwin  v.  Williar,  no  U.  S.  499,  the  action 
was  to  recover  a  balance  alleged  to  be  due 
growing  out  of  certain  sales  for  future  delivery. 
The  court  held  that  a  custom  among  brokers 
not  to  perform  the  original  contracts  of  sale 
actually  made,  but  to  deliver  equal  quantities 
of  grain  or  its  market  value  in  fulfilment  of 
contracts  of  purchase  made  by  them  for  others, 
does  not  bind  the  seller  without  evidence  that 
he  had  knowledge  of  it.  This  exchange  and 
substitution,  and  payment  of  differences  to 
elTect  it,  working  as  it  does  a  complete  change 
in  the  nature  of  the  seller's  rights  and  obliga- 
tii  ns,  cannot  be  made  without  his  assent,  and 
that  assent  can  be  implied  only  from  knowledge 
of  the  custom  which  it  is  claimed  authorizes  it. 

also  in  relation  to  this  subsection,  sub- 
sert'cn  7,  infra,  Principal  Bound  by  Agent's 
Knowledge.  See  also  the  titles  Bhokers,  vol. 
■\,  pp.  962,  963,  and  Stockbrokers,  vol.  26,  p. 
1067. 

2.  No  Presumption  of  Knowledge  by  Party  Not 
in  Same  Business.  —  Packer  v.  Pentecost,  50  111. 
App.  228 ;  Pennell  v.  Delta  Transp.  Co.,  94 
Mich.  247;  Bernard  v.  Mott,  89  Mo.  App.  403; 
Patterson  v.  Crowther,  70  Md.  126. 

It  is  stated  in  Lawson  on  Usages  and  Cus- 
toms, p.  53,  that  if  there  is  a  general  rule 
applicable  to  a  particular  profession  or  busi- 
ness, parties  employing  an  individual  in  that 
profession  are  supposed  to  deal  with  him  ac- 
cording to  that  usage;  but  the  cases  cited  by 


that  author  do  not  support  such  a  rule.  The 
American  cases  cited  all  apply  to  the  knowl- 
edge of  a  person  engaged  in  the  trade  (see 
supra,  subsection  3.  a.),  except  Ford  v.  Tirrell, 

9  Gray  (Mass.)  401,  69  Am.  Dec.  297,  where 
evidence  of  the  usage  was  not  objected  to  and 
the  question  of  knowledge  was  not  raised,  and 
Pittsburgh  v.  O'Neill,  1  Pa.  St.  343. 

No  doubt  the  English  case  of  Sewell  v.  Corp. 
1  C.  &  P.  392,  11  E.  C.  L.  432,  holds  that  this 
is  the  rule,  and  Pittsburgh  v.  O'Neill,  1  Pa.  St. 
343,  laid  down  the  same  doctrine;  but  in  the 
leading  case  of  Walls  v.  Bailey,  49  N.  Y.  464, 

10  Am.  Rep.  407,  Folger,  C.  J.,  said,  reviewing 
the  language  of  these  two  cases  :  "  It  is  appre- 
hended that  this  form  of  expression  means  only 
this :  that  the  facts  and  circumstances  of  the 
case  are  such  that  the  usage  is  of  so  long 
continuance,  so  well  established,  so  notorious, 
so  universal,  and  so  reasonable  in  itself,  as 
that  the  presumption  is  violent,  that  the  par- 
ties contracted  with  reference  to  it  and  made 
it  a  part  of  their  agreement."  The  rule  is 
correctly  stated  in  the  note  to  the  American 
edition  of  Starkie  on  Evidence,  p.  76 :  "  A 
person  who  makes  a  contract  is  not  bound  by 
the  usage  of  a  particular  business,  unless  it  is 
so  general  as  to  furnish  a  presumption  01 
knowledge,  or  it  is  proved  that  he  knew  it." 

In  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am. 
Rep.  407,  the  plaintiff  contracted  to  furnish 
materials  and  do  the  work  in  certain  plastering 
for  defendant  at  so  much  per  square  yard,  and 
then  charged  him  for  the  full  surface  of  the 
wall,  without  deducting  for  doors,  windows, 
etc.,  alleging  a  usage  of  plasterers  to  that 
effect.  The  defendant  had  no  knowledge  of 
such  a  usage.  Folger,  C.  J.,  said :  "  We  have 
seen  that  there  are  usages  which  have  become 
so  general  and  so  universally  received  and 
acted  upon  as  that  they  have  become  a  part  of 
the  common  law,  and  no  one  can  be  heard  to 
profess  ignorance  of  them.  But  it  is  equally 
true  that  there  are  usages  so  restricted  as  to 
locality,  or  trade,  or  business,  as  that  igno- 
rance of  them  is  a  valid  reason  why  a  party 
may  not  be  held  to  have  contracted  in  refer- 
ence to  them." 

Knowledge  of  the  custom  sought  to  be 
proved,  being  peculiar  to  a  particular  business, 
must  be  first  brought  home  to  the  party  sought 
to  be  charged,  when,  as  in  this  case,  the  party 
to  be  charged  was  engaged  in  a  separate  and 
distinct  line  of  business.  Whatever  may  be 
the  rules  as  to  presumptive  notice  of  a  custom 
or  usage  in  the  case  of  parties  engaged  in  the 
same  business,  clearly  no  such  presumption  can 
be  indulged  in  where  the  party  to  be  charged 
is  engaged  in  a  separate  line  of  business. 
Great  Western  Elevator  Co.  v.  White,  (C.  C. 
A.)  118  Fed.  Rep.  406. 

In  an  action  by  a  warehouseman  against  the 
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edge  of  the  usage  of  the  particular  trade  at  the  time  of  the  contract  must  be 
shown.  Either  notice  to  him  or  his  personal  knowledge  must  be  shown 
where  the  usage  is  of  a  strictly  local  or  particular  character,1  or  it  must  be 
shown  that  the  usage  is  of  such  general  application  and  recognition  among 
those  outside  of  the  particular  business  that  he  must  have  known  of  it.3  The 
presumption  of  knowledge  of  a  general  usage  of  a  particular  trade  may  be 
repelled  by  evidence  that  in  fact  the  party  did  not  know  of  it.3 

b.  General  Usages  of  Common  Carriers. — The  rule  applies  to  the 
general  usages  of  trade  among  carriers.  Either  actual  knowledge  of  the  party 
must  be  shown,  or  it  must  be  shown  that  the  usage  is  so  general  and  notorious 
that  he  must  be  presumed  to  know  it.4 


owners  of  goods  for  insurance  charges  on  the 
basis  of  an  alleged  custom  among  warehouse- 
men in  the  city  of  Louisville,  a  charge  that 
if  there  was  any  general  custom  the  parties 
would  be  presumed  to  contract  "  in  reference  to 
such  known  custom  "  was  held  to  be  erroneous, 
as  it  ignored  all  inquiry  as  to  the  length  of 
time  such  custom  had  prevailed,  and  of  defend- 
ant's knowledge  or  opportunity  for  acquiring 
knowledge  of  its  existence.  Buyck  v.  Schwing, 
ioo  Ala.  355- 

In  Coffman  v.  Campbell,  87  111.  98,  it  was 
held  that  proof  of  a  particular  usage  among 
commission  merchants  in  Chicago,  in  respect 
to  the  acceptance  of  drafts,  not  extending  to 
bankers,  nor  to  a  foreign  state  where  a  draft 
is  negotiated,  fails  to  establish  any  binding 
usage. 

Where  a  custom  upon  vessels  accustomed  to 
take  on  board  a  pilot  was  alleged  which  was 
of  very  questionable  propriety  and  unnecessary, 
viz.,  the  employment  of  a  slave,  hired  as  a  boat 
hand,  to  man  a  yawl  to  sound  the  bar,  it  was 
held  that  there  could  be  no  inference  or  pre- 
sumption that  his  owners  were  aware  of  such 
a  custom,  and  to  affect  them  with  implied  as- 
sent, it  must  have  been  proved  that  they  knew 
of  it.     Mills  v.  Ashe,  16  Tex.  300. 

1.  Knowledge  of  Outsider  Must  Be  Shown.  — 
Corrigan  v.  Herrin,  44  111.  App.  363,  followed 
in  Packer  v.  Pentecost,  50  111.  App.  228 ; 
Farmers,  etc.,  Nat.  Bank  v.  Sprague,  52  N.  Y. 
605;  Higgins  v.  Moore,  34  N.  Y.  417. 

A  custom  of  a  local  character  (particular 
trade)  by  which  warehousemen  who  put  sugar 
alongside  of  fibrous  goods  allow  from  their 
bill  for  storage  the  charge  for  extra  insurance 
was  held  not  to  bind  warehousemen  who  had 
no  knowledge  of  its  existence.  Woodruff  v. 
Acosta,  (N.  Y.  City  Ct.  Tr.  T.)  11  N.  Y.  St. 
Rep.  286. 

In  Van  Hoesen  v.  Cameron,  54  Mich.  609,  it 
was  held  that  a  custom  among  horse  dealers 
that  a  warranty  shall  not  extend  to  latent  de- 
fects, cannot  be  shown  to  affect  a  horse  trade 
with  a  man  who  was  not  accustomed  to  dealing 
in  horses. 

In  Keavy  v.  Thuett,  47  Minn.  266,  the  de- 
fendants, who  were  livestock  men,  wired  the 
plaintiffs,  who  were  bankers,  that  they  would 
honor  a  draft  against  a  carload  of  steers.  It 
was  held  that  plaintiffs  not  being  in  the  live- 
stock business,  an  established  custom  in  that 
business  would  not  bind  them,  as  defendants 
did  not  purpose  to  show  a  special  understanding 
or  a  custom  of  which  plaintiffs  had  knowledge. 
Evidence  of  usage  was  therefore  rejected. 


Factors.  —  Usage  of  factors  not  to  keep  sums 
collected  upon  different  consignments  separate 
and  distinct  was  held  not  binding  on  their 
principal  where  it  was  not  shown  that  the  latter, 
had  any  knowledge  of  such  usage  or  consented 
to  this  mode  of  doing  the  business.  Farmers, 
etc.,  Nat.  Bank  v.  Sprague,  52  N.  Y.  605. 

Principals  are  not  bound  by  the  course  of 
business  adopted  by  their  factors  in  the  dis- 
position of  their  customers'  funds  where 
such  usage  was  not  known  or  assented  to 
by  them.  Duguid  v.  Edwards,  50  Barb. 
(N.  Y.)  290. 

2.  Actual  Knowledge  or  that  Usage  So  General 
that  Party  Must  Have  Known  It  —  Connecticut. 
—  Sturges  v.  Buckley,  32  Conn.  18. 

Illinois.  —  McCurdy  v.  Alaska,  etc.,  Commer- 
cial Co.,  102  111.  App.  120. 

Kansas.  —  McSherry  v.  Blanchfield,  (Kan. 
1904)  75  Pac.  Rep.  i3i. 

Maine.  - —  Bodfish  v.  Fox,  23  Me.  90,  30  Am. 
Dec.  611. 

Massachusetts.  —  Burnham  v.  Boston  Marine 
Ins.  Co.,  139  Mass.  399;  Porter  v.  Hills,  114 
Mass.  106. 

Minnesota.  —  Earl  Fruit  Co.  v.  Thurston, 
Cold-Storage,  etc.,  Co.,  60  Minn.  351. 

Missouri.  —  Walsh  v.  Mississippi  Valley 
Transp.  Co.,  52  Mo.  434 ;  Martin  v.  Ashland 
Mill  Co.,  49  Mo.  App.  23  ;  Loutier  v.  Kellerman, 
18  Mo.  509. 

New  Hampshire.  —  Martin  v.  Maynard,  16 
N.  H.  165. 

New  York.  —  Harris  v.  Tumbridge,  83  N.  Y. 
92,  38  Am.  Rep.  398  ;  Miller  v.  Burke,  68  N.  Y. 
615;  Wadley  v.  Davis,  63  Barb.  (N.  Y.)  500; 
Gallup  v.  Lederer,  1  Hun  (N.  Y.)  282. 

Wisconsin.  —  Power  v.  Kane,  5  Wis.  265 ; 
Bentley  v.  Doggett,  51  Wis.  224. 

See  also  Smith  v.  Wilson,  3  B.  &  Ad.  728,  23 
E.  C.  L.  169. 

In  Harris  v.  Tumbridge,  83  N.  Y.  92,  38  Am. 
Rep.  398,  it  was  decided  that  a  custom  or  usag-; 
in  a  business  will  not  bind  the  parties  to  a  con- 
tract, unless  it  appears  that  they  had  knowledge 
of  its  existence,  or  that  it  is  so  general  that 
they  must  be  presumed  to  have  contracted  with 
reference  to  it.  To  the  same  effect  is  Wadley 
v.  Davis,  63  Barb.  (N.  Y.)  500. 

3.  Cavanagh  v.  O'Neill,  (Supm.  Ct.  Spec.  T.) 
20  Misc.  (N.  Y.)  233. 

4.  General  Usages  of  Common  Carriers.  —  The 
distinction  between  general  usages  of  the  carry- 
ing trade  and  the  usages  of  a  particular  carrier 
must  be  kept  in  mind.  In  the  latter  case  knowl- 
edge of  the  party  dealing  with  the  carrier  must 
be  shown.    See  infra,  this  section,  subsection 
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c.  Usages  in  Contracts  for  Labor  and  Services.  —  So  also  in  con- 
tracts  for  labor  and  services,  a  usage  not  known  to  one  of  the  parties  cannot 
authorize  any  charges  or  justify  any  acts  as  a  part  of  the  contract.    It  must 


6.  b.  (4)  Usages  of  Particular  Common  Car- 
riers. 

Illustrations.  —  A  lien  to  common  carriers  by 
usage  can  only  be  proved  either  from  the  mode 
of  dealing  before  practiced  between  the  same 
parties,  or  from  the  general  dealings  of  other 
persons  engaged  in  the  same  employment,  of  such 
notoriety  that  they  ought  fairly  to  be  presumed 
to  be  known  to  the  other  party,  from  whence 
the  inference  was  to  be  drawn  that  the  parties 
dealt  upon  the  same  footing  as  other  parties  did 
with  reference  to  the  known  usage  of  trade. 
Rushforth  v.  Hadfield,  7  East  224. 

Where  it  is  the  general  custom  which  must 
have  been  known  to  all  the  principal  shippers 
and  others  doing  business  with  the  railroad 
companies,  to  deliver  freight  to  connecting  lines 
as  consignors,  one  in  the  habit  of  shipping  over 
the  road  will  be  presumed  to  know  it.  Indian- 
apolis, etc.,  R.  Co.  v.  Murray,  72  111.  128. 

A  usage  of  carriers  in  general,  to  leave  goods 
at  their  usual  stopping  places  in  the  towns  to 
which  the  goods  are  directed,  without  notice  to 
the  consignees,  of  such  age,  uniformity,  and 
notoriety  as  to  justify  a  jury  that  it  was  known 
to  the  plaintiff,  will  discharge  the  carrier.  Gib- 
son v.  Culver,  17  Wend.  (N.  Y.)  305,  31  Am. 
Dec.  297.    See  also  Black  v.  Ashley,  80  Mich. 

9°-  V" 

A  custom  or  usage  which  is  relied  upon  by  a 

common  carrier  to  modify  his  duties  and  lia- 
bilities must  be  clearly  proved,  and  also  that 
the  employer  knew  it  or  is  presumed  to  know  it 
by  reason  of  its  generality  in  the  neighborhood 
where  it  is  claimed  to  exist.  McMasters  v. 
Pennsylvania  R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep. 
264. 

A  local  custom  at  Pueblo  to  deliver  goods  to 
the  person  who  held  the  bill  of  lading,  was  held 
to  be  not  binding  on  the  shipper,  no  knowledge 
of  the  latter  being  shown  and  the  custom  not 
being  general.  Weyand  v.  Atchison,  etc.,  R. 
Co.,  75  Iowa  573,  9  Am.  St.  Rep.  504. 

Contra  —  Not  Necessary  to  Show  Knowledge  of 
Owner  of  Goods.  —  In  Farmers',  etc.,  Bank  v. 
Champlain  Transp.  Co.,  16  Vt.  52,  42  Am.  Dec. 
491,  18  Vt.  131,  23  Vt.  186,  56  Am.  Dec.  68,  the 
defendants,  common  carriers  on  Lake  Cham- 
plain,  received  a  package  of  bank  bills  to  be 
carried  from  B.  to  P.,  addressed  to  the  cashier 
of  the  bank  at  P.  They  delivered  the  bills  to 
the  wharfinger  of  the  wharf  at  P.,  at  which 
place  their  boat  touched ;  the  package  was 
stolen  from  the  wharfinger.  In  an  action  for 
its  loss,  it  was  held  to  be  competent  for  the  de- 
fendants to  prove  that  it  was  their  uniform 
usage  to  deliver  such  packages  of  money  to  the 
wharfinger,  without  giving  any  notice  to  the 
consignee,  and  moreover  that  to  constitute  a 
valid  defense  it  was  not  necessary  to  show  that 
the  plaintiff  had  actual  knowledge  of  this  usage. 
Upon  the  first  point,  the  court  held  that  the 
usage  of  carriers  may  be  received  to  show  when 
their  liability  ceases,  as  well  as  when  it  com- 
mences. Upon  the  second  point,  as  to  notice, 
Kellogg,  J.,  said  on  the  second  hearing:  "It 
is  not  necessary  to  prove  that  the  plaintiff  had 
personal  knowledge  of  the  usage  in  order  to 


make  it  available  to  the  defendants.  The  case 
of  Van  Santvoord  v.  St.  John,  6  Hill  (N.  Y.) 
157,  has  a  direct  bearing  on  the  case  at  bar. 
The  doctrine  of  that  case  is,  in  substance,  this  : 
that  where  goods  are  delivered  to  a  carrier, 
marked  for  a  particular  place,  without  any  di- 
rections as  to  their  transportation  and  delivery, 
except  such  as  may  be  inferred  from  the  marks 
themselves,  the  carrier  is  only  bound  to  trans- 
port and  deliver  them  according  to  the  estab- 
lished usage  of  the  business  in  which  he  is  en- 
gaged, whether  the  consignor  knew  of  such 
usage  or  not.  With  the  reasoning  and  author- 
ity of  that  case  we  are  well  satisfied.  It  is 
founded  in  good  sense  and  is  sustainable  upon 
principle.  The  case  at  bar  was  put  to  the  jury 
by  the  County  Court  upon  the  supposition  that, 
in  order  to  enable  the  defendants  to  avail  them- 
selves of  the  usage  upon  which  they  relied  as  a 
defense,  the  jury  must  find  that  the  plaintiffs 
had  knowledge  of  such  usage.  This,  we  think, 
was  clearly  erroneous,  and  for  this  error  the 
judgment  of  the  County  Court  is  reversed." 

The  case  of  Van  Santvoord  v.  St.  John,  6 
Hill  (N.  Y.)  157,  overruled  the  view  of  the 
court  in  Gibson  v.  Culver,  17  Wend.  (N.  Y.) 
305,  31  Am.  Dec.  297,  on  the  subject  of  knowl- 
edge (but  at  least  two  of  the  judges  giving 
opinion  in  6  Hill  (N.  Y.)  157,  went  on  the  pre- 
sumption that  the  usage  was  s  notorious  that 
it  must  have  been  known  to  the  consignor). 

Hutchinson  on  Carriers  (1882),  §  366,  states 
on  the  authority  of  Farmers',  etc.,  Bank  v. 
Champlain  Transp.  Co.,  16  Vt.  52,  42  Am.  Dec. 
491,  18  Vt.  131,  23  Vt.  186,  56  Am.  Dec.  68, 
that  it  would  seem  that  a  carrier  may  show  that 
he  has  conformed  to  the  usages  and  customs  of 
the  locality,  whether  known  to  the  shipper  or 
not,  continuing,  "  every  person  who  contracts 
with  another  for  services  in  his  particular  trade, 
being  understood  to  contract  with  reference  to 
the  usages  of  that  trade."  But  this  does  not 
appear  to  be  a  correct  statement  of  the  prin- 
pinle.  See  supra,  this  subsection,  5.  a.  In 
General. 

The  subsequent  cases,  which  extend  the  rule 
that  a  general  usage  in  the  carrying  trade  is 
presumed  to  be  known  to  the  shipper,  to  cases 
of  a  usage  prevailing  in  a  particular  locality, 
expressly  proceed  on  the  authority  of  Hutchin- 
son on  Carriers,  §  366,  and  the  case  of  Farmers, 
etc.,  Bank  v.  Champlain  Transp.  Co.,  23  Vt.  186, 
56  Am.  Dec.  68.  The  other  cases  cited  in 
Hutchinson  do  not  appear  to  support  the  gen- 
eral proposition  in  his  text,  even  remotely. 

So,  in  Illinois  Cent.,  etc.,  R.  Co.  v.  Carter, 
165  111.  570,  it  is  said:  "While  it  is  a  general 
rule  that  a  carrier  by  water  is  required  to  give 
notice  of  the  arrival  of  the  goods  to  the  con- 
signee, it  is  well  settled  that  such  notice  may  be 
waived,  either  by  the  previous  course  of  deal- 
ing between  the  parties,  or  by  the  usual  course 
of  business  of  carriers  in  the  same  trade  in 
which  the  carrier  is  employed  at  the  locality 
where  the  goods  are  landed  :  and  this  whether 
the  usnge  was  known  to  the  shipper  or  not, 
the  rule  being  that  every  person  who  contracts 
with  another  (or.  services  in  his  particular  trade. 
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either  be  known  to  the  employer  or  be  so  general  in  its  application  'and  its 
recognition  outside  of  the  contractor's  business  that  the  employer  must  have 
known  it.1 

6.  Where  Direct  Evidence  of  Knowledge  Necessary  —  a.  Usages  of  Par- 
ticular Places.  —  When  the  usage  is  a  local  one,  that  is,  a  usage  of  a  par- 
ticular business  in  a  particular  place,  or  even  a  usage  of  trade  generally  in  a 
particular  place,  it  can  be  operative  only  in  respect  to  nonresidents  who  are 
shown  to  have  had  actual  knowledge  of  it.  There  can  be  no  presumption  that 
a  stranger  is  cognizant  of  a  usage  prevailing  in  a  particular  place  ;  and  therefore 
there  can  be  no  presumption  that  he  contracted  with  reference  to  it.  Hence, 
in  order  to  make  such  a  usage  effective,  it  must  appear  that  it  was  actually 


is  understood  to  contract  with  reference  to 
the  usage  of  the  trade."  And  in  Turner  v. 
Huff,  46  Ark.  222,  55  Am.  Rep.  580  :  "  More- 
over, it  may  be  shown  that  the  uniform  usage 
and  course  of  business  of  carriers  in  the  same 
trade  is  to  leave  the  goods  at  the  landing  place 
without  notice;  and  that  the  manner  of  delivery 
adopted  in  the  particular  instance  conformed  to 
the  custom  of  the  locality.  And  this  whether 
the  usage  was  known  to  the  shipper  or  con- 
signee or  not.  Every  person  who  contracts 
with  another  for  services  in  his  special  trade 
is  understood  to  contract  with  reference  to  the 
usages  of  that  trade.  Hutchinson  on  Carriers, 
§  366,  and  cases  cited  in  note." 

A  consignee  of  goods  is  bound  to  take  notice 
of  a  usage  of  a  common  carrier  to  deposit  in 
its  warehouse  goods  of  which  the  owner  is 
not  ready  to  accept  delivery,  when  that  is  the 
ordinary  usage  of  the  trade.  McCarty  v.  New 
York,  etc.,  R.  Co.,  30  Pa.  St.  247. 

"  Where  a  custom  is  general  as  applied  to  a 
particular  transaction,  the  presumption  is  that 
both  parties  to  the  contract  knew  of  it,  and  that 
it  became  incorporated  in  their  contract  and  is 
binding  on  them.  And  in  an  action  on  a  con- 
tract in  which  one  party  introduces  evidence  of 
such  general  custom  and  claims  that  it  enters 
into  and  forms  a  part  of  the  agreement,  he  is 
not  obliged  to  prove  actual  knowledge  of  it  by 
the  other  party."  A.  J.  Tower  v.  Southern  Pac. 
Co.,  184  Mass.  472. 

A  general  custom  of  railroads  in  Iowa  and 
elsewhere  to  treat  twenty  thousand  pounds  as  a 
carload,  and  to  make  their  charges  at  that  rate, 
even  though  more  than  twenty  thousand  pounds 
were  carried  in  a  car,  was  held  to  bind  a 
shipper,  his  knowledge  of  it  being  held  to  be 
conclusively  proved  and  not  merely  presump- 
tively proved.  Goode  v.  Chicago,  etc.,  R.  Co., 
92  Iowa  371.  See  also  the  title  Carriers  of 
Goods,  vol.  5,  p.  209. 

Deviation  —  A  shipper  must  be  supposed  cog- 
nizant of  a  usage  of  the  trade  in  respect  to 
voyages  from  New  Orleans  to  New  York  in 
general  ships  at  the  season  when  freights  are 
short  to  touch  at  Havana  to  complete  their 
cargo.  Thatcher  v.  McCulIoh,  Olc.  Adm. 
365.  _ 

It  is  no  deviation  if  within  the  general  usage 
of  trade  even  though  the  usage  be  not  known 
to  the  shipper.  Hostetter  v.  Park,  137  U.  S. 
30.  See  also  the  title  Deviation  (in  Marine 
Insurance)  vol.  9,  p.  436. 

1,  Usages  in  Contracts  for  Labor  and  Services  — 
England,  —  Lansdowne  v.  Somerville,  3  F.  &  F. 
236- 


United  States.  —  Celluloid  Mfg.  Co.  v.  Chan- 
dler, 27  Fed.  Rep.  9. 

California.  —  Laver  v.  Hotaling,  (Cal.  1896) 
46  Pac.  Rep.  1070. 

Connecticut.  —  Smith  v.  Phipps,  65  Conn. 
302. 

Illinois. —  Packer  v.  Pentecost,  50  111.  App. 

228. 

Kentucky.  —  Kendall    v.    Russell,    5  Dana 
(Ky.)  501,  30  Am.  Dec.  696. 
Louisiana.  —  Sully  v.  Pratt,  106  La.  601. 
Michigan.  —  Scott  v.  Maier,  56  Mich.  554,  56 
Am.  Rep.  402;  Eaton  v.  Gladwell,  108  Mich. 
678. 

Missouri.  —  Bernard  v.  Mott,  89  Mo.  App. 
403;  Brown  v.  Strimple,  21  Mo.  App.  338; 
Park  v.  Viernow,  16  Mo.  App.  383. 

Nebraska.  —  Bixby  v.  Bruce,  (Neb.  1903)  95 
N.  W.  Rep.  34. 

New  York.  —  Johnson  v.  De  Peyster,  50  N. 
Y.  666 ;  Hilbrand  v.  Dininny,  73  N.  Y.  App. 
Div.  511  ;  Scott  v.  Brown,  (Supm.  Ct.  App.  T.) 
27  Misc.  (N.  Y.)  203. 

Pennsylvania.  —  Corcoran  v.  Chess,  131  Pa. 
St.  356;  /\mbler  v.  Phillips,  132  Pa.  St.  167. 

Illustrations.  —  An  alleged  usage  in  the  paint- 
ing and  decorating  trade  entitling  the  master 
decorator  to  charge  his  employer  for  the  board 
of  the  men  employed  will  not  bind  the  em- 
ployer where  it  is  not  shown  that  he  had  knowl- 
edge or  notice  of  the  usage.  Scott  v.  Brown, 
(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  203.  See 
also  Hilbrand  v.  Dininny,  73  N.  Y.  App.  Div. 
S«. 

To  affect  an  employer  not  in  the  contractor's 
trade  either  knowledge  of  a  usage  of  trade  in 
the  measurement  of  brick  on  his  part,  or  such 
a  general  knowledge  of  it  as  to  lead  to  a  con- 
clusive presumption  that  he  knew  of  and  con- 
tracted in  reference  to  it,  must  be  shown. 
Bixby  v.  Bruce.  (Neb.  1903)  95  N.  W.  Rep. 
34- 

But  see  Sewell  v.  Corp,  1  C.  &  P.  392,  n  E. 
C.  L.  432,  where  Best,  Ch.  J.,  said  :  "  If  there 
is  a  general  usage  applicable  to  a  particular 
profession,  parties  employing  an  individual  are 
supposed  to  deal  with  him  according  to  that 
usage." 

And  in  Lowe  v.  Lehman,  15  Ohio  St.  179,  it 
was  held  that  an  instruction  that  if  a  custom 
was  so  general  and  universal  as  to  give  a  gen- 
eral understanding  to  the  peculiar  meaning  of 
words  in  a  contract,  the  jury  might  interpret 
the  contract  with  reference  to  it  although  the 
defendant  had  no  knowledge  of  the  usage,  was 
not  erroneous,  as  it  left  the  question  of  gen- 
erality to  the  jury. 
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known  to  a  nonresident.1  The  principle  has  been  frequently  applied  to  local 
customs  among  insurance  companies.2  And  it  does  not  follow  because  a 
usage  or  custom  is  binding  in  one  city  or  state  that  it  is  obligatory  elsewhere.3 


Kansas  City  Bank, 
etc.,  Invest.  Co.  v. 


1.  Usages  of  Particular  Places  —  England.  — 
Hathesing  v.  Laing,  L.  R.  17  Eq.  92;  Kirchner 
v.  Venus,  12  Moo.  P.  C.  361. 

United  States.  —  Chateaugay  Ore,  etc.,  Co.  v. 
Blake,  144  U.  S.  476;  Celluloid  Mfg.  Co.  v. 
Chandler,  27  Fed.  Rep.  9 ;  Isaksson  v.  Wil- 
liams, 26  Fed.  Rep.  642. 

Alabama.  —  German-American  Ins.  Co.  v. 
Commercial  F.  Ins.  Co.,  95  Ala.  469;  Simon  v. 
Johnson,  101  Ala.  368. 

Georgia.  —  Kelly  v.  Kauffman  Milling  Co., 
92  Ga.  105;  McCall  v.  Herrin,  118  Ga.  522; 
Miller  v.  Moore,  83  Ga.  684,  20  Am.  St.  Rep. 
329;  Horan  v.  Strachan,  86  Ga.  408,  22  Am. 
St.  Rep.  471 ;  Hendricks  v.  W.  G.  Middlebrooks 
Co.,  118  Ga.  131. 

Illinois.  —  Strong  v.  King,  35  111.  9,  85  Am. 
Dec.  336. 

Maine.  —  Marshall  v.  Perry,  67  Me.  78. 

Massachusetts.  —  Sawtelle  v.  Drew,  122 
Mass.  228;  Byrne  v.  Massasoit  Packing  Co., 
137  Mass.  313. 

Michigan.  —  Hutchings  v.  Ladd,  16  Mich. 
493 ;  Lamb  v.  Henderson,  63  Mich.  302. 

Minnesota.  —  Baxter  v.  Sherman,  73  Minn. 
434,  72  Am.  St.  Rep.  631. 

Missouri.  —  Coquard  v. 
12  Mo.  App.  261. 

Nebraska.  —  Milwaukee, 
Johnston,  35  Neb.  554. 

New  York.  —  Hermann  v.  Niagara  F.  Ins. 
Co.,  100  N.  Y.  412,  S3  Am.  Rep.  197;  Higgins 
v.  Moore,  34  N.  Y.  417;  Cook  v.  Loew,  (Supm. 
Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  276;  Robinson  v. 
Grannis,  (Supm.  Ct.  Spec.  T.)  33  N.  Y.  Supp. 
291  ;  Corn  Exch.  Bank  v.  Nassau  Bank,  91  N. 
Y.  74,  43  Am.  Rep.  655- 

North  Carolina.  —  Gilmer  v.  Young,  122  N. 
Car.  806. 

Ohio.  —  Mathias  Planing  Mill  Co.  v.  Hazen, 
1 1  Ohio  Cir.  Dec.  54,  20  Ohio  Cir.  Ct.  287 ; 
Hartford  Protection  Ins.  Co.  v.  Harmer,  2 
Ohio  St.  452,  59  Am.  Dec.  684. 

Tennessee.  —  Saint  v.  Smith,  1  Coldw. 
(Tenn.)  51. 

Texas.  —  Strozier  v.  Lewey,  3  Tex.  App.  Civ. 
Cas.,  §  129. 

Virginia.  —  Ferguson  v.  Gooch,  94  Va.  1. 

The  fact  that  a  manufacturer  in  Dayton  main- 
tained an  agency  in  Cincinnati,  and  that  one  of 
the  officers  of  the  mamifacturer  made  weekly 
trips  to  that  city  for  the  purpose  of  selling 
goods,  is  not  sufficient  to  charge  such  manu- 
facturer with  knowledge  of  a  usage  of  the 
trade  prevailing  only  in  Cincinnati.  Mathias 
Planing  Mill  Co.  v.  Hazen,  11  Ohio  Cir.  Dec. 
54,  20  Ohio  Cir.  Ct.  287. 

A  local  usage  in  the  city  of  Augusta,  operat- 
ing upon  the  corn  trade,  to  the  effect  that  the 
acceptance  of  corn  in  bulk  and  paying  for  it 
after  inspection  were  considered  as  waiving  or 
releasing  all  claims  upon  the  seller  to  answer 
for  any  defects  of  quality,  is  not  binding  upon 
those  who  have  not  recognized  it  in  their  trans- 
actions and  thus  adopted  it  in  their  dealings. 
Miller  v.  Moore,  83  Ga.  684,  20  Am.  St.  Rep. 
329. 

A  local  or  general  local  custom  is  not  notice 
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to  any  one  unless  there  be  actual  knowledge  of 
it,  and  it  will  not  be  treated  as  entering  into  a 
contract  without  such  knowledge.  A  citizen  of 
New  York  purchasing  land  at  a  certain  price 
per  acre  is  not  bound  by  a  custom  in  western 
North  Carolina  to  measure  land  on  the  surface 
line,  where  it  is  admitted  that  he  had  no  notice 
of  such  custom  when  he  purchased  the  land. 
Gilmer  v.  Young,  122  N.  Car.  806. 

Although  the  word  "  yard  "  has  the  meaning 
of  a  clearing  in  a  forest  in  the  locality  where 
the  loss  occurred,  it  will  not  bind  the  insurers 
on  a  policy  entered  into  elsewhere  unless  they 
are  shown  to  have  had  knowledge  of  its  exist- 
ence and  contracted  with  regard  to  it.  Cook  v. 
Loew,  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.) 
276,  following  Walls  v.  Bailey,  49  N.  Y.  464, 
10  Am.  Rep.  407. 

An  alleged  usage  of  real  estate  agents  in  a 
city  to  get  up  syndicates  to  buy  property  in 
their  hands  for  sale  would  not  be  available  un- 
less it  was  shown  that  the  members  of  the 
syndicate,  many  of  whom  did  not  live  in  or  near 
the  city,  had  knowledge  of  the  usage  when  the 
agents  became  their  agents.  Ferguson  v. 
Gooch,  94  Va.  1. 

A  local  usage  of  Galveston  merchants  that 
their  drummers  are  not  authorized  to  consum- 
mate sales  of  goods  is  not  binding  on  those  to 
whose  knowledge  it  is  not  brought.  Strozier  v. 
Lewey,  3  Tex.  App.  Civ.  Cas.,  §  129. 

A  local  custom  will  not  authorize  payment  to 
a  traveling  salesman  for  goods  purchased  from 
him  unless  it  be  also  shown  that  the  nonresi- 
dent principal  of  such  salesman  had  notice  of 
the  custom.    Simon  v.  Johnson,  101  Ala.  368. 

A  custom  of  trade  of  the  port  of  Bombay 
will  not  bind  a  captain  who  has  no  knowledge 
of  it.    Hathesing  v.  Laing,  L.  R.  17  Eq.  92. 

2.  See  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  452,  59  Am.  Dec.  684 ; 
Hermann  v.  Niagara  F.  Ins.  Co.,  100  N.  Y.  412, 
53  Am.  Rep.  197. 

Reinsurance.  —  But  as  to  the  effect  of  local 
usages  not  known  to  both  parties  on  contracts 
of  reinsurance,  see  supra,  4.  b.  (1),  note,  as  to 
reinsurance,  and  the  title  Reinsurance,  vol. 
24,  p.  256. 

3.  England. — -Anglesey  v.  Hatherton,  10  M. 
&  W.  218. 

United  States.  —  Chilberg  v.  Lyng,  (C.  C.  A.) 
128  Fed.  Rep.  899;  Insurance  Co.  of  North 
America  v.  Hibernia  Ins.  Co.,  140  U.  S.  565. 

Delaware.  —  Mears  v.  Waples,  3  Houst. 
(Del.)  581. 

Maine.  —  Cobb  v.  Lime  Rock  F.  &  M.  Ins. 
Co..  58  Me.  326. 

Maryland.  —  Mason  v.  Franklin  F.  Ins.  Co., 
12  Gill  &  J.  (Md.)  468. 

Massachusetts.  —  Parkhurst  v.  Gloucester 
Mut.  Fishing  Ins.  Co.,  100  Mass.  301,  1  Am. 
Rep.  105. 

Michigan.  —  Stringfield  v.  Vivian,  63  Mich. 
681  ;  McMillan  v.  Michigan  Southern,  etc.,  R. 
Co.,  16  Mich.  112,  93  Am.  Dec.  208;  Reynolds 
v.  Continental  Ins.  Co.,  36  Mich.  131. 

Minnesota.  —  Walker  v.  Barron,  6  Minn.  508. 

Mississippi.  —  Allen  v.  Lyles,  35  Miss.  513; 
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But  a  party  engaged  in  a  trade  in  a  particular  place  will  be  presumed  to  know 
the  usages  of  that  trade  in  that  place; 1  equally  so  if  he  has  an  agent  there.8 
And  parties  contracting  with  reference  to  real  estate  will  be  presumed  to  know 
the  local  usages  with  regard  to  such  contracts  where  they  reside  in  the  place.3 


Natchez  Ins.  Co.  v.  Stanton,  2  Smed.  &  M. 
(Miss.)  340,  41  Am.  Dec.  592. 

New  Hampshire.  —  Sewall's  Falls  Bridge  v. 
Fisk,  23  N.  H.  171. 

Nezv  York.  —  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  (N.  Y.)  26. 

Ohio.  —  Steamboat  Albatross  v.  Wayne,  16 
Ohio  513. 

Rhode  Island.  —  Nichols  v.  De  Wolf,  1  R.  I. 
277. 

Illustrations.  —  Where  both  insurer  and  in- 
sured resided  in  Rockland,  the  usage  or  con- 
struction given  to  particular  words  in  Boston 
will  not  affect  a  marine  insurance  contract 
made  at  Rockland  unless  a  similar  usage  or 
construction  is  shown  to  exist  there.  Cobb  v. 
Lime  Rock  F.  &  M.  Ins.  Co.,  58  Me.  326. 

In  Insurance  Co.  of  North  America  v.  Hi- 
bernia  Ins.  Co.,  140  U.  S.  565,  it  was  held  that 
a  local  custom  cannot  affect  a  contract  of  rein- 
surance made  elsewhere. 

In  Stringfield  v.  Vivian,  63  Mich.  681,  an 
action  on  a  draft  bought  by  a  Chicago  mer- 
chant, payable  to  his  order,  which  he  indorsed 
and  sent  to  a  New  York  creditor  to  apply,  if 
collected,  on  his  account,  evidence  aimed  at 
showing  that  New  York  wholesale  houses  had 
a  custom  of  returning  dishonored  drafts  to 
their  debtors  from  whom  they  received  them 
was  rejected.  The  court  said:  "This  was  a 
foreign  bill,  drawn  and  indorsed  in  Michigan 
and  payable  in  Chicago.  It  is  difficult  to  see 
how  New  York  business  usages  could  apply  to 
such  an  instrument." 

In  McMillan  v.  Michigan  Southern,  etc.,  R. 
Co.,  16  Mich.  79,  93  Am.  Dec.  208,  the  court 
said,  in  substance  :  "  It  can  hardly  be  seriously 
claimed  that  the  plaintiffs,  by  accepting  re- 
strictive contracts  in  some  cases,  have  thereby 
debarred  themselves  from  insisting  upon  their 
common-law  rights  thereafter.  Besides,  the 
proof  relates  to  dealings  between  the  parties  at 
Detroit  and  to  usages  understood  by  the  plain- 
tiffs there,  while  the  contracts  in  question  were 
made  with  consignors  at  a  distance." 

A  custom  upon  a  river  (the  St.  Clair)  trav- 
ersed annually  by  thousands  of  vessels  and 
used  by  two  nations,  which  in  effect  supersedes 
a  statutory  rule,  must  be  proved  to  be  known 
among  mariners  generally,  including  those  sail- 
ing on  vessels  carrying  a  foreign  flag  and 
habitually  traversing  the  river.  Georgian  Bay 
Nav.  Co.  v.  The  Shenandoah,  8  Can.  Exch.  1. 

But  in  Plaice  v.  Allcock,  4  F.  &  F.  1074,  it 
was  held  that  in  order  to  prove  that  a  par- 
ticular usage  exists  in  a  trade  carried  on  at  A, 
evidence  that  the  usage  prevails  at  B  where  the 
same  trade  is  carried  on  is  admissible,  pro- 
vided B  is  in  the  vicinity  of  A  and  there  is  an 
interchange  of  the  trade  in  question  between 
the  two  places. 

Banks.  —  An  exception  must  apparently  be 
made  to  the  usages  of  banks ;  see  infra,  this 
subsection,  b.  (5)  Usages  of  Particular  Banks. 
Though  the  decisions  are  by  no  means  uniform 
on  the  point,  they  seem  to  admit  of  the  deduc- 


tion that  a  party  to  paper  payable  at  a  par- 
ticular place  will  be  bound  by  a  usage  which  is 
general  among  the  banks  at  that  place. 

1.  Robinson  v.  U.  S.,  13  Wall.  (U.  S.)  363. 
See  also  Rindskoff  v.  Barrett,  14  Iowa  101. 

Illustrations.  —  In  the  absence  of  express  au 
thority  the  power  of  a  factor  in  making  and 
consummating  sales  is  regulated  and  governed 
in  a  great  degree  by  the  usage  of  trade  where 
the  business  is  transacted.  Purchasers  from 
factors  are  charged  with  knowledge  of  such 
usage,  and  are,  equally  with  factors,  bound  by 
them.     Harbert  v.  Neill,  49  Tex.  143. 

In  an  action  between  a  merchant  and  his 
clerk,  the  contract  of  employment  being  silent 
as  to  the  price  at  which  the  latter  might  take 
up  goods,  it  is  permissible  to  prove  the  custom 
existing  between  merchants  in  the  locality  and 
their  employees ;  but  it  must  be  first  shown 
that  the  clerk  knew  of  the  custom  at  the  time 
of  his  employment,  or  that  it  had  existed  long 
enough  to  raise  the  presumption  of  knowledge 
by  him.    Stoudenmire  v.  Harper,  81  Ala.  242. 

Evidence  that  a  usage  is  a  general  one 
throughout  the  country  where  the  parties  lived, 
the  contract  was  made  and  the  services  (to  re- 
cover compensation  for  which  this  action  was 
brought)  were  performed,  raises  a  prima  facie 
presumption  of  knowledge  and  that  the  contract 
was  made  with  reference  to  such  usage.  Red- 
wine  v.  Sides,  95  Ala.  567. 

2.  Under  a  Libel  for  Demurrage  it  was  held 
that  the  master  of  a  vessel  chartered  through 
the  cargo  owner's  agent  at  Baltimore  to  carry 
a  cargo  of  coal  from  Baltimore  was  held  charge- 
able with  notice  that  by  the  usage  of  that  port 
coal  was  not  stored  there,  but  was  to  be  loaded 
from  the  cars,  so  that  the  usual  strict  obligation 
to  have  the  cargo  on  hand  did  not  exist  in  all 
respects.  Randall  v.  Sprague,  (C.  C.  A.)  74 
Fed.  Rep.  247. 

See  also  infra,  subsection  7.  Principal  Bound 
by  Agent's  Knowledge. 

3.  Real  Estate.  —  A  usage  of  a  city  of  many 
years'  standing  in  regard  to  the  rights  of 
lessees,  not  inconsistent  with  the  clauses  of  the 
lease,  is,  where  both  the  lessor  and  the  lessee 
resided  in  the  city,  one  with  which  the  parties 
must  be  supposed  to  have  been  acquainted,  and 
in  reference  to  which  they  contracted  in  re- 
spect to  all  matters  about  which  their  contract 
is  silent.    Keogh  v.  Daniell,  12  Wis.  163. 

An  instruction  was  properly  refused  because 
whilst  it  recognized  the  effect  of  an  alleged 
local  custom  or  usage  upon  the  rights  of  the 
parties  it  told  the  jury  that  the  defendant  was 
not  bound  by  it  unless  it  was  shown  that  he 
knew  of  and  acquiesced  in  the  same  when  he 
placed  the  lands  in  the  hands  of  the  plaintiffs 
for  sale,  because  it  was  not  necessary  that  the 
evidence  should  show  that  the  defendant  actu- 
ally knew  of  and  acquiesced  in  the  custom  or 
usage ;  and  an  instruction  that  the  defendant's 
testator  could  hot  be  affected  by  any  local 
custom  of  real  estate  agents  doing  business  in 
the  city  of  Roanoke  until  it  was  shown  that  he 
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Direct  Evidence. 


But  it  has  been  held  that  a  local  usage,  though  uniform,  is  not  so  conclusive 
on  the  party  that  he  may  not  give  evidence  that  it  was  unknown  to  him.1 

b.  Usages  of  an  Individual  —  (i)  In  General.  —  In  regard  to  the  usage 
of  a  particular  individual  it  is  well  settled  that  no  person  without  knowledge 
of  such  usage  can  be  bound  by  it  in  his  dealings  with  the  individual.2  Nor 
can  a  party  to  a  transaction  set  up  a  usage  of  the  other  party,  of  which  the 
party  setting  it  up  was  ignorant  at  the  time  of  the  transaction.3    But  if  the 


knew  of  such  custom  at  the  time  he  placed  the 
property  in  question  with  the  plaintiffs  for  sale 
v.if  he  did  so  place  it),  or  that  such  custom  was 
of  such  long  continuance  and  so  certain,  gen- 
eral, universal,  and  notorious  as  that  knowledge 
thereof  would  reasonably  be  presumed  on  the 
part  of  his  testator,  was  substantially  correct, 
and  the  court  erred  in  not  giving  it.  Hans- 
brough  v.  Neal,  94  Va.  722. 

If  it  appeared  from  the  evidence  that  at  the 
time  the  services  were  rendered  there  was  an 
established  usage  upon  the  subject,  certain,  uni- 
form, general,  and  notorious,  in  the  city  of 
Roanoke,  where  the  parties  lived  and  did  busi- 
ness, there  would  be  at  least  a  prima  facie  pre- 
sumption that  the  defendant's  testator  knew  of 
the  usage  and  custom,  and  was  bound  by  it. 
Hansbrough  v.  Neal,  94  Va.  722. 

Under  a  deed  of  coal  and  minerals  the  par- 
ties are  presumed  to  have  used  the  words 
"  screened  coal "  in  the  sense  in  which  they 
were  commonly  used  in  the  locality.  Dunham 
v.  Haggerty,  no  Pa.  St.  560. 

1.  The  mere  fact  that  the  agent  of  a  steam- 
boat company,  employing  lumbermen  to  run 
logs,  resided  in  the  vicinity  would  not  bring 
home  knowledge  to  them  of  a  custom  among 
lumbermen  in  the  vicinity  as  to  the  payment  of 
board  of  the  men.  "  Where  the  custom  or 
usage  is  restricted  to  a  certain  locality  or  busi- 
ness, though  it  has  become  general  and  uniform 
in  that  locality  or  in  that  particular  business, 
and  the  custom  is  relied  upon  as  a  ground  of 
recovery,  it  is  settled,  we  think,  that  such 
custom  is  not  conclusive  on  the  party,  so  that 
he  may  not  give  evidence  that  it  was  unknown 
to  him."  Pennell  v.  Delta  Transp.  Co.,  94 
Mich.  247,  distinguished  in  Austrian  v. 
Springer,  94  Mich.  343,  34  Am.  St.  Rep.  350, 
and  following  Walls  v.  Bailey,  49  N.  Y.  476, 
10  Am.  Rep.  407. 

2.  Usages  of  Individual  —  England.  —  Wom- 
ersley  v.  Dally,  26  L.  J.  Exch.  219. 

United  States.  —  Bliven  v.  New  England 
Screw  Co.,  23  How.  (U.  S.)  420 ;  Marye  v. 
Strouse,  5  Fed.  Rep.  483. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Anderson, 
58  Ga.  393  ;  Hardeman  v.  English,  79  Ga.  387. 

Illinois.  —  Bank  of  Commerce  v.  Miller,  105 
Til.  App.  224;  Larson  v.  Johnson,  42  111.  App. 
198. 

Iowa.  —  Murray  v.  Brooks,  41  Iowa  45. 

Kansas.  —  Stout  v.  McLachlin,  38  Kan.  121. 

Massachusetts.  —  Berkshire  Woollen  Co.  v. 
Proctor.  7  Cush.  (Mass.)  420 ;  Loring  v.  Gur- 
ney.      Pick.  (Mass.)  15. 

Michigan.  —  Blodgett  v.  Vogel,  130  Mich. 
479;  Carvey  v.  Detroit,  etc.,  R.  Co.,  (Mich. 
'903)  95  N.  W.  Rep.  716. 

Missouri.  —  Hyde  v.  St.  Lours  Book,  etc.. 
Co.,  T2  Mo.  App.  298. 

Nebraska.  —  Gamble  v.  A.  Stauber  Mfg.  Co., 


50  Neb.  463  ;  Union  Stock  Yards  Co.  v.  West- 
cott,  47  Neb.  300. 

New  York.  —  Flynn  v.  Murphy,  2  E.  D. 
Smith  (N.  Y.)  378;  Newhall  v.  Appleton,  102 
N.  Y.  133- 

Oregon.  —  McBee  v.  Ceasar,  15  Oregon  62. 
Pennsylvania.  —  Hursh  v.  North,  40  Pa.  St. 
242. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Mayfield, 
29  Tex.  Civ.  App.  477  ;  Neill  v.  Billingsley,  49 
Tex.  161. 

Vermont.  —  Stevens  v.  Smith,  21  Vt.  90. 
A  usage  that  "  an  order  "  meant  a  "  proved 
order  "  in  a  publisher's  dealings  with  its  agents 
is  not  admissible  against  an  agent  unless  he 
actually  knew  of  it.  Newhall  v.  Appleton,  102 
N.  Y.  133,  reversing  49  N.  Y.  Super.  Ct.  238. 

A  custom  to  leave  railway  switches  open, 
whereby  a  collision  occurred  and  a  locomotive 
engineer  was  injured,  will  not  relieve  the  rail- 
road company  of  liability  where  it  is  not  shown 
that  the  engineer  knew  of  the  custom.  Mis- 
souri, etc.,  R.  Co.  v.  Mayfield,  29  Tex.  Civ.  App. 
477- 

Evidence  by  a  seller  of  the  custom  of  him- 
self and  his  agents  to  give  warranties  upon 
machines  sold  by  them  was  rejected  on  the 
ground  that  it  was  not  accompanied  by  an 
offer  to  prove  that  the  vendee  had  notice  of 
such  custom.    Murray  v.  Brooks,  .41  Iowa  45. 

Where  warehousemen  offered  to  show  their 
custom  in  reference  to  leaving  grain  in  their 
warehouse  to  prove  that  it  was  received  in  store 
and  not  purchased,  evidence  of  the  custom  was 
properly  rejected  when  no  offer  was  made  to 
show  that  the  party  against  whom  it  was  set  up 
knew  anything  about  such  custom.  Larson  v. 
Johnson,  42  111.  App.  108. 

A  custom  or  usage  of  a  broker  of  charging 
customers,  in  addition  to  commissions,  not 
merely  the  actual  cost  of  telegrams,  but  an  ar- 
bitrary sum  ordinarily  much  more  than  the  ac- 
tual cost,  should  appear  to  be  known  to  both 
parties.    Marye  v.  Strouse,  5  Fed.  Rep.  483. 

In  Womersley  v.  Dally,  26  L.  J.  Exch.  219,  it 
was  held  that  the  rule  of  law,  as  to  importing 
into  the  terms  of  a  tenancy  the  custom  of  the 
country,  does  not  admit  of  evidence  of  the 
usage  of  a  particular  estate,  or  the  property  of 
a  particular  individual,  however  extensive  it 
may  be,  unless  it  is  shown  that  the  tenant  was 
aware  of  it. 

3.  Nonotuck  Silk  Co.  v.  Fair,  112  Mass.  354. 
See  also  supra,  this  section,  subsection  r. 

In  Sugart  v.  Mays,  54  Ga.  554,  it  was  held 
that  where  the  question  is  as  to  whether  a  par- 
ticular transaction  was  a  loan  with  an  absolute 
deed  to  land  taken  as  security,  and  bond  for 
titles  given  by  the  lender,  it  is  not  competent 
to  prove  that  the  alleged  lender's  custom  and 
practice  were  to  lend  on  such  security,  there 
having  been  previously  no  such  course  of  deal- 
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usage  be  known  and  assented  to,  and  dealings  are  had  with  such  knowledge 
and  assent,  the  usage  impliedly  forms  a  part  of  the  contract  between  the  par- 
ties, and  is  therefore  binding.1  This  is  well  illustrated  by  the  rule  in  respect 
to  interest  charges  made  by  a  seller  against  a  buyer.2  If  the  usage  of  a  par- 
ticular vendor  is  to  charge  interest  on  accounts  after  the  expiration  of  a  certain 
period,  the  validity  of  such  usage,  as  against  the  purchaser,  will  depend  upon 
whether  or  not  the  usage  was  known  to  the  purchaser  and  assented  to  by  him. 
If  the  usage  was  not  known,  it  did  not  form  a  part  of  the  contract,  and  there- 
fore cannot  sustain  the  charge  of  interest;3  but  if  it  was  known  to  and 
acquiesced  in  by  the  purchaser,  it  formed  a  part  of  the  contract  and  is  binding.4 
(2)  As  Between  Employer  and  Employee.  —  As  between  employer  and 
employee  no  usage  of  the  employer  is  valid  against  the  employee,  unless 
known  by  the  latter  at  the  time  of  entering  the  service.    The  burden  of  proof 


ing  between  the  parties,  and  it  not  appearing 
that  the  alleged  barrower  knew  of  it  as  prac- 
ticed with  others. 

1.  Peirce  v.  Butter,  14  Mass.  303  ;  Norris  v. 
Fowler,  87  N.  Car.  9. 

If  it  is  an  established  and  unvaried  usage  of 
a  bank  to  exceed  the  three  days'  grace,  and  to 
demand  payment  on  the  fourth  day,  and  this 
was  well  known  to  the  indorser  at  the  time  of 
the  indorsement,  he  is  to  be  supposed  to  have 
assented  to  it.  Columbia  Bank  v.  Magruder,  6 
Har.  &  J.  (Md.)  172.  See  also  Loring  v. 
Gurney,  5  Pick.  (Mass.)  15. 

2.  Previous  Course  of  Dealing  Acquiesced  in 
will  authorize  a  charge  of  interest.  Bruce  v. 
Hunter,  3  Campb.  467  ;  Barclay  v.  Kennedy,  3 
Wash.  (U.  S.)  350;  Mayes  v.  Power,  79  Ga. 
631;  Ayers  v.  Metcalf,  39  111.  307;  Meech  v. 
Smith,  7  Wend.  (N.  Y.)  315;  Liotard  v. 
Graves,  3  Cai.  (N.  Y.)  226 ;  Esterly  v.  Cole,  3 
N.  Y.  502. 

In  Veiths  v.  Hagge,  8  Iowa  163,  it  was  held 
that  "  if  the  defendant  is  entitled  to  charge  in- 
terest [on  his  principal]  he  can  only  be  so  en- 
titled on  the  ground  that  the  plaintiff  kept  an 
open  account  with  defendant,  knowing  his  usage 
and  mode  of  dealing  with  his  customers;  and 
that  this  fact  amounted  to  an  implied  agree- 
ment, at  least,  to  pay  interest  on  the  account 
after  the  end  of  the  year.  If  it  be  the  cred- 
itor's custom,  known  and  acquiesced  in  by  the 
debtor,  to  charge  interest,  or  if  such  be  the  uni- 
form usage  of  the  trade,  such  facts,  if  proved, 
are  evidence  of  an  agreement,  and  interest  will 
be  allowed." 

In  Vermont  a  charge  of  interest  on  annual 
rests  has,  by  decisions  and  long  custom,  be- 
come settled  law  and  the  rule  of  business. 
Wood  v.  Smith,  23  Vt.  706  ;  Langdon  v.  Castle- 
ton,  30  Vt.  285.  And  where  the  debtor  had  no 
knowledge  of  any  other  principle  on  which  the 
interest  was  cast,  that  rule  will  govern,  Birchard 
v.  Knapp,  31  Vt.  679;  Goodnow  v.  Parsons,  36 
Vt.  47,  until  the  debtor  has  been  informed  of 
the  creditor's  particular  custom,  and  then  such 
particular  custom  will  be  applicable  only  to  the 
subsequent  dealings  between  them.  Goodnow 
v.  Parsons,  36  Vt.  47. 

3.  De  Hertel  v.  Supple,  14  Grant  Ch.  (U.  C.) 
421;  Trotter  v.  Grant,  2  Wend.  (N.  Y.)  413; 
Hey  ward  v.  Searson,  1  Spears  L.  (S.  Car.)  249. 

Knowledge  Necessary.  —  A  custom  of  a  mer- 
chant to  charge  interest  on  an  account  when 
due  will  not  bind  the  debtor  if  he  has  not  been 
informed  of  it.     Rayburn  v.  Day,  27  111.  46. 


In  Wood  v.  Hickok,  2  Wend.  (N.  Y.)  501, 
it  appeared  that  there  was  "  no  evidence  that 
the  defendants  knew  that  it  was  the  uniform 
custom  of  the  plaintiffs  to  charge  interest  after 
ninety  days,  and  it  appears  that  no  charge  of 
interest  had  ever  been  made  in  any  of  the  ac- 
counts rendered  to  the  defendants  except  the 
last,  nor  was  the  length  of  credit  stated  in  any 
of  them.  There  was  nothing,  therefore,  from 
which  the  defendants  were  bound  to  infer  that 
any  interest  would  be  claimed  from  them  as 
long  as  the  account  remained  open  and  un- 
liquidated." 

4.  Bruce  v.  Hunter,  3  Campb.  467 ;  Esterly 
v.  Cole,  1  Barb.  (N.  Y.)  235,  correcting  sylla- 
bus of  M'Alister  v.  Reab,  4  Wend.  (N.  Y.)  483. 

In  Reab  v.  McAlister,  8  Wend.  (N.  Y.)  109, 
it  was  held  that  a  merchant  or  manufacturer 
whose  uniform  custom  it  was,  after  a  limits i 
period  of  credit,  to  charge  interest  upon  articles 
sold  or  manufactured  by  him,  might  charge  in- 
terest accordingly  to  those  who  were  in  the 
habit  of  dealing  with  him  with  a  knowledge  of 
such  custom. 

In  Meech  v.  Smith,  7  Wend.  (N.  Y.)  315,  it 
appeared  that  it  was  the  uniform  custom  of  all 
those  engaged  in  the  same  business  to  charge 
interest.  It  was  the  custom  of  the  plaintiff  to 
charge  it ;  he  had  charged  it  in  former  accounts 
against  the  defendant,  and  it  had  been  paid 
without  objection,  before  the  contract  was  made 
on  which  this  suit  was  brought ;  therefore  such 
interest  was  chargeable. 

In  Fisher  v.  Sargent,  10  Cush.  (Mass.)  250, 
it  was  held  that  in  an  action  for  goods  sold  the 
jury  may  allow  interest  on  the  account,  upon 
proof  of  a  custom  among  merchants  to  charge 
interest  in  similar  cases,  with  the  knowledge  of 
the  defendant. 

In  Mayes  v.  Power,  79  Ga.  631,  it  was  held 
that  evidence  that  it  was  the  universal  custom 
of  the  intestate  to  lend  money  in  this  way, 
without  taking  any  note  for  it,  was  inadmis- 
sible ;  but  evidence  that  the  intestate  had  pre- 
viously dealt  with  the  defendant  in  the  same 
way  was  competent. 

Proof  of  direct  knowledge  of  a  seller's  course 
of  trade  in  giving  six  months'  credit  will  bind 
the  buyer  to  interest  after  that  time.  Knox  v. 
Jones,  2  Dall.  (Pa.)  193. 

"  If  there  be  no  special  agreement  between 
the  parties,  or  usage  of  trade  between  Amster- 
dam and  New  York  to  the  contrary  it  [interest] 
ought  to  be  allowed  on  all  moneys  advanced 
from  their  respective  payments,  and  on  the 
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of  knowledge  of  the  usage  by  the  employee  is  upon  the  employer.1  The 
same  rule  will  generally  apply  in  favor  of  the  employer.2 

(3)  Usages  of  Particular  Insurers.  —  The  above  general  rule  as  to  the 
usages  of  an  individual  has  been  applied  in  numerous  actions  upon  policies  of 
insurance.  The  usages  of  particular  insurers,  or  the  local  insurance  usages  of 
particular  places,  can  never  form  a  good  defense  to  the  demands  of  the  in- 
sured unless  the  insured  is  shown  to  have  knowledge  of  them.  He  is  entitled 
to  have  the  policy  interpreted  in  accordance  with  the  general  principles  of 
law,  unless  his  contract  was  made  with  reference  to  a  particular  usage. ;*  The 


goods  supplied,  after  such  time  as  is  conform- 
able to  the  course  of  trade  between  the  two 
countries.  One  account  was  rendered  as  early 
as  in  1797,  'n  which  interest  is  calculated,  and 
yet  no  objection  was  made  to  it  in  the  succeed- 
ing correspondence,  from  which  I  conclude  such 
charge  consisted  with  the  understanding  of  the 
parties."  Liotard  v.  Graves,  3  Cai.  (N.  Y.)  226. 
See  also  the  title  Interest,  vol.  16,  pp.  1004, 
1005. 

1.  As  Between  Employer  and  Emplovee.  — 
Stevens  v.  Reeves,  9  Pick.  (Mass.)  198.  "  In  or- 
der to  make  this  a  part  of  the  contract,  as  the 
usage  supposed  is  a  particular  one,  and  not  a 
general  custom,  it  should  have  appeared  that 
the  defendant  knew  of  the  usage  when  he  en- 
tered upon  the  work  or  before  he  left  it.  *  *  * 
There  is  no  such  evidence  in  this  case  ;  on  the 
contrary,  it  appears  that  the  defendant  was  a 
stranger  in  the  country  *  *  *  and  that  no 
notice  of  it  was  posted  up  among  the  rules  and 
orders  of  the  factory."  Collins  v.  New  Eng- 
land Iron  Co.,  115  Mass.  23. 

Usage  of  a  railroad  company  as  to  the  man- 
ner of  paying  its  employees  not  on  the  monthly 
payroll  which  was  not  shown  to  have  been 
brought  to  the  notice  of  the  employee,  is  not 
admissible.  Thompson  v.  Minneapolis,  etc.,  R. 
Co.,  35  Minn.  428. 

In  Harmon  v.  Salmon  Falls  Mfg.  Co.,  35  Me. 
447,  58  Am.  Dec.  718,  it  was  held  that  knowl- 
edge of  a  provision  in  the  employer's  regula- 
tion may  be  inferred  from  delivery  to  the  em- 
ployee of  a  printed  account  of  the  regulations 
and  his  continuing  to  work  under  them.  But 
in  Bradley  v.  Salmon  Falls  Mfg.  Co.,  30  N.  H. 
487,  it  was  held  (counsel  referring  to  the  Har- 
mon case),  that  while  the  fact  that  the  em- 
ployee had  such  a  printed  paper  in  his  hands 
was  evidence  from  which  an  inference  might  be 
drawn  that  he  did  read  it,  still,  whether  he  did 
or  did  not  was  an  open  question,  and  whether 
he  could  read  or  not,  and  whether  the  provision 
in  any  way  came  to  his  knowledge,  were  ques- 
tions not  of  law,  but  of  fact  for  the  jury. 

Evidence  of  the  employer's  custom  to  keep 
back  part  of  its  men's  wages  was  rejected  where 
no  evidence  was  offered  that  the  employee  had 
any  knowledge  of  such  custom.  Brunnell  v. 
Hudson  Saw  Mill  Co.,  86  Wis.  587. 

Knowledge  of  a  usage  of  an  employer  to  pay 
its  men  in  iron  and  nails  at  mill  prices  must  be 
brought  home  to  the  employee.  Lewis  v.  Gay- 
lord,  1  Ohio  Dec.  (Reprint)  73,  1  West.  L.  J.  487. 

In  an  action  by  a  servant  against  a  master 
for  injuries  caused  by  the  fall  of  a  staging,  an 
offer  to  prove  that  there  was  a  custom  among 
carpenters  to  make  an  examination  of  a  staging 
to  see  whether  it  was  in  proper  condition  before 
going  on  it  was  properly  excluded  where  de- 


fendant did  not  offer  to  show  that  plaintiff 
knew  of  the  custom,  as  the  usage  could  not 
affect  plaintiff  unless  he  knew  of  it.  Bourbon- 
iiais  v.  West  Boylston  Mfg.  Co.,  184  Mass.  250. 

2.  Sweet  v.  Leach,  6  111.  App.  212;  Dodge 
v.  Favor,  15  Gray  (Mass.)  82;  McDowell  v. 
Ingersoll,  5  S.  &  R.  (Pa.)  101. 

A  usage  or  custom  of  such  doubtful  authority 
as  to  be  known  only  to  a  few  can  never  be  re- 
garded and  will  not  bind  a  master  in  the  face 
of  an  express  contract.  Schurr  v.  Savigny,  85 
Mich.  144. 

3.  Insurance.  -  -  Adams  v.  Manufacturers', 
etc.,  F.  Ins.  Co.,  17  Fed.  Rep.  630  ;  Underwood 
v.  Iowa  Legion  of  Honor,  66  Iowa  134;  How- 
ard v.  Great  Western  Ins.  Co.,  109  Mass.  384; 
Goodall  v.  New  England  Mut.  F.  Ins.  Co.,  25  N. 
IT,  169;  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf. 
(N.  Y.)  26;  Gough  v.  Davis,  (Supm.  Ct.  Tr. 
T.)  24  Misc.  (N.  Y.)  245  ;  Gough  v.  Davis, 
(Supm.  Ct.  App.  Div.)  57  N.  Y.  Supp.  1139. 

In  the  Following  Ca  ;es  evidence  of  the  usages 
of  insurance  .companies  was  rejected  because 
the  particular  usage  was  not  known  to  the  as- 
sured. These  cases  also  all  state  the  general 
rule  as  above  stated. 

In  Luce  v.  Dorchester  Mut.  F.  Ins.  Co.,  105 
Mass.  297,  7  Am.  Rep.  522,  evidence  of  its 
agent  that  it  was  its  custom  to  charge  extra 
premiums  on  unoccupied  dwelling  houses. 

In  Schwartz  v.  Germania  L.  Ins.  Co.,  18 
Minn.  448,  a  custom  of  the  company  not  to  de- 
liver or  send  policies  to  agents  for  delivery 
except  upon  the  condition  that  the  person  whose 
life  was  insured  was  in  good  health. 

In  Taylor  v.  /Etna  L.  Ins.  Co.,  13  Gray 
(Mass.)  434,  evidence  of  a  usage  of  the  com- 
pany to  require  as  proof  of  death  a  certificate 
from  the  deceased's  attending  physician,  the 
policy  merely  requiring  "  due  proof." 

In  Washington  F.  Ins.  Co.  v.  Davison,  30 
Md.  91,  evidence  of  a  usage  in  the  office  of  the 
company  that  the  term  "  carpenters  "  in  a  policy 
referred  to  the  employment  and  work  of  car- 
penters in  erecting  or  adding  to  buildings  in- 
sured. 

In  Illinois  Mut.  F.  Ins.  Co.  v.  O'Neile,  13  111. 
89,  evidence  of  a  usage  in  their  office  to  require 
notice  of  additional  insurance  to  be  given  by  the 
insured. 

In  Williams  v.  Niagara  F.  Ins.  Co.,  50  Iowa 
561,  a  usage  of  the  company  as  to  the  mode  of 
adjusting  losses  unless  insured  had  knowledge 
of  it,  "  or  at  least  that  such  custom  was  so  gen- 
eral and  well  understood  that  it  must  have  en- 
tered into  and  formed  part  of  the  contract." 

In  Lawrence  v.  Griswold,  30  Mich.  410,  evi- 
dence of  the  custom  of  an  insurance  company 
of  not  sending  policies  to  the  insured  till  the 
whole  premium  is  paid. 
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English  decisions  hold  that  persons  insured  with  Lloyd's  insurance  offices  in 
London  are  not  bound  by  the  usages  at  Lloyd's,  unless  the  contract  of 
insurance  is  made  with  knowledge  of  such  usages.1 

(4)  Usages  of  Particular  Common  Carriers.  —  While  it  is  held  that  the 
general  usages  of  carriers,  if  sufficiently  notorious,  will  be  presumed  to  be 
known  to  the  consignor,8  the  rule  with  regard  to  the  usage  of  a  particular 
carrier  is  different.  Here  it  is  held  that  knowledge  of  the  particular  usage 
must  be  brought  home  to  the  party  sought  to  be  charged  with  it.3 

(5)  Usages  of  Particular  Banks.  —  It  has  been  said  by  some  text-book 
writers  that  knowledge  of  the  usage  of  a  particular  bank  is  not  necessary  to 
affect  a  person  dealing  with  it.4  But  the  rule,  laid  down  so  broadly,  is  not 
established  by  the  decisions  cited  in  support  of  it.  While  there  is  no  doubt 
strong  authority  for  it  in  a  decision  of  the  Supreme  Court  of  the  United 
States, 5  which  has  been  followed  in  a  number  of  cases,6  the  weight  of 


c. 
R. 


C. 


In  Rickerson  v.  Hartford  F.  Ins.  Co.,  149  N. 
Y.  307,  reversing  78  Hun  (N.  Y.)  616,  an  in- 
sured was  held  not  bound  by  a  fire  insurer's 
usage  in  the  description  of  premises  which  was 
not  so  brought  home  to  him. 

1.  Gabay  v.  Lloyd,  3  B.  &  C.  793,  10  E.  C.  L. 
229  ;  Scott  v.  Irving,  1  B.  &  Ad.  606,  20  E.  C.  L. 
454 ;  Sweeting  v.  Pearce,  9  C.  B.  N.  S.  534,  99 
E.  C.  L.  534;  Bartlett  v.  Pentland,  10  B.  & 
760,  21  E.  C.  L.  163;  Ward  v.  Harris,  8  L. 
Ir.  365- 

The  reason  of  these  decisions  is  given 
Sweeting  v.  Pearce,  9  C.  B.  N.  S.  534,  99  E. 
L.  534,  as  follows :  "  A  usage  of  Lloyd's  could 
not  be  taken  to  be  a  general  usage  of  the  trade 
of  London,  but  only  the  usage  of  one  house." 

And  in  Gabay  v.  Lloyd,  3  B.  &  'C.  793,  10  E. 
C.  L.  229,  it  is  said  that  if  the  evidence  had 
shown  that  the  insured  were  in  the  habit  of 
effecting  policies  with  Lloyd's  they  would  have 
been  bound  by  the  usage. 

2.  See  supra,  this  section,  subsection  5.  b. 
General  Usages  of  Common  Carriers. 

3.  Particular  Carriers.  —  North  Pennsylvania 
R.  Co.  v.  Commercial  Bank,  123  U.  S.  727; 
The  Mary  Washington,  1  Abb.  (U.  S.)  1,  Chase 
(U.  S.)  125,  5  Am.  L.  Reg.  N.  S.  692;  Central 
R.,  etc.,  Co.  v.  Anderson,  58  Ga.  393  ;  Pitre  v. 
Oft'utt,  21  La.  Ann.  679,  99  Am.  Dec.  749; 
Croucher  v.  Wilder,  98  Mass.  322;  Packard  v. 
Earle,  113  Mass.  280;  Hutchings  v.  Ladd,  16 
Mich.  493  ;  Moore  v.  Michigan  Cent.  R.  Co.,  3 
Mich.  23  ;  Union  Stock  Yards  Co.  v.  Westcott, 
47  Neb.  300 ;  Holford  v.  Adams,  2  Duer  (N. 
Y.)  471 ;  Texas,  etc.,  R.  Co.  v.  Hassell,  23  Tex. 
Civ.  App.  681  ;  Torrance  v.  Hayes,  2  U.  C.  C. 
P.  338. 

In  Packard  v.  Earle,  113  Mass.  280,  it  was 
held  that  a  usage  on  the  part  of  expressmen  to 
leave  packages  at  a  way  station  and  to  substi- 
tute a  notice  of  the  arrival  of  the  goods  for  a 
personal  delivery  could  not  bind  the  consignor 
unless  known  to  him,  it  being  a  particular 
usage  local  in  its  application  and  character  and 
confined  to  this  station. 

A  railroad  company  introduced  evidence  tend- 
ing to  show  that  it  was  a  rule  or  custom  of  the 
company  that  all  contracts  like  that  in  question 
terminated  with  the  year  in  which  they  were 
entered  into.  This  was  shown  by  other  ship- 
pers who  had  like  contracts  and  by  the  officers 
and  agents  of  the  company,  but  no  proof  was 
offered  which  in  any  degree  tended  to  show 
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that  the  shipper  had  any  knowledge  of  such 
custom.  On  the  contrary,  it  was  affirmatively 
shown  by  him  that  he  had  no  such  knowledge. 
It  was  held  that  if  such  a  custom  existed  it 
could  not  be  claimed  to  bind  those  who  had  no 
knowledge  of  it.  Atchison,  etc.,  R.  Co.  v. 
Miller,  16  Neb.  661. 

4.  Lawson  on  Usages  and  Customs  53 ;  1 
Morse  on  Banks  and  Banking,  §  221. 

5.  Banks.— Mills  v.  U.  S.  Bank,  11  Wheat. 
(J.  S.)  431.  In  giving  the  decision  in  this 
case,  Story,  J.,  said  that  while  in  Renner  v. 
Bank  of  Columbia,  9  Wheat.  (U.  S.)  582,  it  was 
decided  that  where  a  note  is  made  for  the  pur- 
pose of  being  negotiated  at  a  bank  whose 
custom,  known  to  the  parties,  it  is  to  demand 
payment  and  give  notice  on  the  fourth  day  of 
grace,  the  parties  were  bound  by  the  custom, 
"  in  the  present  case  the  court  is  called  upon  to 
take  one  step  farther ;  and  upon  the  principles 
and  reasoning  of  the  former  case  it  has  come 
to  the  conclusion  that  when  a  note  is  made 
payable  or  negotiable  at  a  bank,  whose  in- 
variable usage  it  is  to  demand  payment  and 
give  notice  on  the  fourth  day  of  grace,  the 
parties  are  bound  by  that  usage,  whether  they 
have  a  personal  knowledge  of  it  or  not.  In  the 
case  of  such  a  note  the  parties  are  presumed 
by  implication  to  agree  to  be  governed  by  the 
usage  of  the  bank  at  which  they  have  chosen 
to  make  the  security  itself  negotiable." 

It  is  to  be  noted  that  in  Mills  v.  U.  S.  Bank, 
11  Wheat.  (U.  S.)  431,  the  usage  was,  in  fact, 
proved  to  be  a  general  one  among  the  banks 
of  the  place,  although  no  stress  seems  to  have 
been  laid  upon  that  circumstance  in  the  deci- 
sion. The  indorser  (who  was  also  the  payee) 
resided  within  the  state,  but  not  in  the  same 
city. 

6.  Washington  Bank  v.  Triplett,  1  Pet.  (U. 
S.)  25  (it  is  to  be  noted  that  the  usage  in 
question  was  the,  at  that  time,  settled  usage 
among  all  the  banks  in  Washington  to  demand 
payment  of  a  note  on  the  fourth  day  of  grace. 
The  particular  bill  was  drawn  at  Alexandria  on 
a  person  residing  in  Washington)  ;  Gindrat  7.'. 
Mechanics'  Bank,  7  Ala.  324 ;  Farmers'  Bank, 
etc.,  Co.  v.  Newland,  97  Ky.  464 ;  Planters' 
Bank  v.  Markham,  5  How.  (Miss.)  397,  37  Am. 
Dec.  162;  Carolina  Nat.  Bank  v.  Wallace,  13 
S.  Car.  347,  36  Am.  Rep.  694 ;  Fowler  v. 
Brantly,  14  Pet.  (U.  S.)  320. 

Dorchester,  etc.,  Bank  v.  New  England  Bank, 
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thority  seems  to  hold  that  the  usage  of  a  particular  bank  will  not  bind  the 
rty  dealing  with  it  unless  he  has  express  knowledge  of  it,1  if  it  is  not  one 


au 

party 


general  among  the  banks  of  the  place,3  or  unless  a  knowledge  of  the  usage 
may  be  inferred  from  previous  dealings  of  the  party  with  the  bank.3 

7.  Principal  Bound  by  Agent's  Knowledge.  —  A  principal  is  usually  bound 
by  his  agent's  knowledge  of  the  usages  of  the  place  where  his  agent  acts 
for  him.4 


i  Cush.  (Mass.)  177,  merely  states  on  the 
authority  of  Lincoln,  etc.,  Bank  v.  Page,  9 
Mass.  1 55,  6  Am.  Dec.  52,  and  Washington 
Bank  v.  JTriplett,  1  Pet.  ( U.  S.)  25,  that  it 
seemed  that  the  usage  of  a  bank  is  binding  on 
all  persons  dealing  with  the  bank  whether  they 
knew  oi  the  usage  or  not,  adding  that  the  point 
was  not  necessary  to  be  decided  in  the  case. 

1,  Moore  v.  Voughton,  1  Stark.  487,  2  E.  C. 
L.  186;  Cincinnati  First  Nat.  Bank  v.  Burk- 
hardt,  100  U.  S.  686;  Alexandria  Bank  v. 
Deneale,  2  Cranch  (C.  C.)  488;  Mahaiwe  Bank 
v.  Douglass,  31  Conn.  170;  Lawrence  v.  Ston- 
ington  Bank,  6  Conn.  521  ;  Bank  of  Commerce 
v.  Miller,  105  111.  App.  224;  Graydon  v.  Patter- 
son, 13  Iowa  256,  81  Am.  Dec.  432  (where  the 
custom  of  a  bank  to  receive  currency  instead 
of  money  was  held  not  binding  on  a  customer 
employing  it  if  he  did  not  know  of  the  custom)  ; 
Peirce  v.  Butler,  14  Mass.  303  ;  Leavitt  v. 
Simes,  3  N.  H.  14;  Dabney  v.  Campbell,  9 
Humph.  (Tenn.)  680. 

In  Dabney  v.  Campbell,  9  Humph.  (Tenn.) 
680,  where  a  note  fell  due  on  January  1  and 
demand  was  made  on  December  31  on  the 
ground  taat  January  1  was  a  holiday,  on  which, 
by  the  usage  of  the  bank,  no  business  was  done, 
it  was  held  that  the  demand  was  not  sufficient 
to  charge  the  indorsers  unless  they  had  ex- 
press knowledge  of  the  bank's  usage,  or  had  had 
previous  dealings  with  it  from  which  such 
knowledge  could  be  inferred.  Distinguishing 
Jones  v.  Fales,  4  Mass.  252,  and  Lincoln,  etc., 
Bank  v.  Page,  9  Mass.  155,  6  Am.  Dec.  52,  on 
whose  authority  Renner  v.  Bank  of  Columbia, 
9  Wheat.  (U.  S.)  582,  was  decided,  and  doubt- 
ing the  reasoning  in  Renner  v.  Bank  of  Colum- 
bia, 9  Wheat.  (U.  S.)  582,  and  the  decision  in 
Mills  v.  U.  S.  Bank,  11  Wheat.  (U.  S.)  431. 

2.  Adams  v.  Otterback,  15  How.  (U.  S.)  539; 
Yeaton  v.  Alexandria  Bank,  5  Cranch  (U.  S.) 
49  (where  the  usage  was  a  general  one  among 
the  banks  of  the  state  of  Virginia)  ;  Jackson  v. 
Union  Bank,  6  Har.  &  J.  (Md.)  146;  Columbia 
Bank  v.  Fitzhugh,  1  Har.  &  G.  (Md.)  239; 
Raborg  v.  Columbia  Bank,  1  Har.  &  G.  (Md.) 
231  ;  Jefferson  County  Sav.  Bank  v.  Commercial 
Nat.  Bank,  98  Tenn.  337 ;  Grissom  v.  Commer- 
cial Nat.  Bank,  87  Tenn.  350,  10  Am.  St.  Rep. 
669;  Schumacher  v.  Trent,  18  Tex.  Civ.  App. 
17.  See  also  Jackson  v.  Henderson,  3  Leigh 
(Va.)  196,  and  Grand  Bank  v.  Blanchard,  23 
Pick.  (Mass.)  305. 

"A  principal  who  selects  a  bank  as  his  col- 
lecting agent,  thus  availing  himself  of  the 
facilities  which  it  holds  out,  in  the  absence  of 
special  directions,  is  bound  by  any  reasonable 
usage  prevailing  and  established  among  the 
banks  at  the  place  where  the  collection  is  made, 
without  regard  to  his  knowledge  or  want  of 
knowledge  of  its  existence."  Jefferson  County 
Sav.  Bank  v.  Commercial  Nat.  Bank,  98  Tenn. 
337. 


"  It  would  seem  that  if  a  custom  could  be 
established  by  the  uniform  course  of  business  of 
several  banks  in  a  given  locality,  it  might  be 
done  by  one  where  there  was  but  one."  Sah- 
lien  v.  Lonoke  Bank,  90  Tenn.  221. 

Adams  v.  Otterback,  15  How.  (U.  S.)  539. 
was  a  case  relating  to  the  same  usage  of 
four  days'  grace  at  one  time  prevailing  among 
the  banks  of  the  District  of  Columbia.  It  was 
held  that  to  constitute  a  usage  it  must  apply  to 
a  place  rather  than  to  a  particular  bank.  Re- 
ferring to  the  cases  of  Renner  v.  Bank  of 
Columbia,  9  Wheat.  (U.  S.)  582,  and  Mills  v. 
U.  S.  Bank,  11  Wheat.  (U.  S.)  431,  the  court 
stated  that  these  were  old  and  notorious  usages, 
and  that  the  present  usage  had  been  adopted 
by  the  bank  two  years  before  and  only  four 
cases  had  occurred  under  it. 

3.  Dabney  v.  Campbell,  9  Humph.  (Tenn.) 
680. 

Various  Massachusetts  Case  Decide  that  a  pre- 
vious course  of  dealing  will  imply  a  knowledge 
of  the  bank's  usage.  Moors  v.  Goddard,  147 
Mass.  287;  Shove  v.  Wiley,  18  Pick.  (Mass.) 
558;  Warren  Bank  v.  Parker,  8  Gray  (Mass.) 
221  ;  Lincoln,  etc.,  Bank  v.  Page,  9  Mass.  155, 
6  Am.  Dec.  52;  Loring  v.  Gurney,  5  Pick. 
(Mass.)  15.  See  also  Weld  v.  Gorham,  10 
Mass.  367,  where  the  fact  that  one  was  a 
director  of  a  bank  was  held  sufficient  presump- 
tive evidence  of  his  knowledge  of  its  long-con- 
tinued usage. 

"  If  the  promisor  was  a  trader,  and  accus- 
tomed to  transact  business  at  the  bank,  his 
consent  to  the  general  usage  which  made  such 
notice  [that  the  note  would  be  payable  on  a 
certain  day  named,  being  the  true  day,  on  which 
he  was  requested  to  come  and  pay  it]  a  good 
presentment  and  demand  might  be  shown  ;  and, 
indeed,  the  usage  has  now  been  so  universal  in 
Boston  and  so  long  continued  that  slight  evi- 
dence would  be  sufficient  to  prove  acquiescence 
on  the  part  of  any  trader,  and  thus  make  this 
established  mode  of  demand  a  sufficient  one." 
Warren  Bank  v.  Parker,  8  Gray  (Mass.)  221. 
See  also  Blanchard  v.  Hilliard,  11  Mass.  85, 
and  the  title  Bills  and  Notes,  vol.  4,  pp.  361, 
368,  369. 

4.  Principal  Bound  by  Agent's  Knowledge.  — 

A  principal  is  bound  by  his  agent's  knowledge 
of  the  general  usages  of  the  business  in  the 
place  where  the  agent  acts.  Guesnard  v.  Louis- 
ville, etc.,  R.  Co.,  76  Ala.  453 ;  Randall  v. 
Sprague,  (C.  C.  A.)  74  Fed.  Rep.  247. 

Illustrations.  —  The  owner  of  goods  shipped 
by  an  agent  is  chargeable  with  notice  of  a 
usage  of  the  carrier  with  which  the  agent  is 
chargeable.  Robertson  v.  National  Steamship 
Co.,  139  N.  Y.  416. 

Where  M.  ohtained  diamonds  from  A.  "on 
approval  "  and  sold  them  to  C,  it  was  held  that 
M.'s  knowledge  of  the  custom  of  the  trade  in 
regard  to  the  meaning  of  the  words  "  on  ap- 
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8.  Proof  of  Knowledge  of  Usage  —  a.  Question  of  Fact  for  Jury.  —  A 
person's  knowledge  of  a  particular  usage  is  always  a  question  of  fact  for  the 
jury,1  or  for  the  court  sitting  in  place  of  a  jury.2  This  is  equally  the  case 
whether  it  is  a  question  of  actual  knowledge  of  the  party  3  or  whether  it  is  a 
question  of  presumption  of  knowledge  arising  from  the  generality  of  the  usage.4 

b.  Burden  of  Proof.  —  Although,  of  course,  the  general  rule  is  that  the 


proval  "  was  binding  on  C.,  as  his  title  de- 
pended on  M.'s  authority  to  sell,  and  that  C.'s 
want  of  knowledge  of  the  custom  of  the  trade 
was  immaterial.  Smith  v.  Clews,  114  N.  Y. 
190,  11  Am.  St.  Rep.  627. 

In  Long  v.  J.  K.  Armsby  Co.,  43  Mo. 
App.  253,  it  was  held  that  where  a  seller  resid- 
ing elsewhere  had  an  agent  in  the  city  who  sold 
the  goods,  he  was  bound  by  the  local  usage 
placing  a  certain  meaning  on  a  term  of  the 
trade. 

Where  the  contract  was  made  between  the 
plaintiffs  and  the  master  of  a  ship  belonging  to 
the  defendants,  acting  within  his  authority,  it 
was  held  that  it  was  the  knowledge  of  the 
master  and  not  of  the  owners  which  was  im- 
portant, as  the  knowledge  of  the  latter  on  shore 
could  not  affect  the  former's  conduct  at  sea. 
Fowler  v.  Pickering,  119  Mass.  33.  See  also 
Baxter  v.  Sherman,  73  Minn.  434,  72  Am.  St. 
Rep.  631.  See  further  in  this  relation  supra. 
this  section,  subsection  4.  b.  (2)  Parties  Deal- 
ing at  a  Particular  Market. 

In  Negligence  Cases. —  A  railroad  company  is 
bound  by  the  knowledge  of  its  depot  agents  of 
a  usage  which  such  agents  have  permitted  to 
grow  up,  although  it  is  not  known  to  its  super- 
intendent or  managing  agent.  Montgomery, 
etc.,  R.  Co.  v.  Kolb,  73  Ala.  396,  49  Am. 
Rep.  54. 

Knowledge  of  the  division  superintendent  of 
the  utter  disregard  of  a  rule  against  uncoupling 
cars  while  in  motion  is  notice  to  the  railroad 
company.  Galveston,  etc.,  R.  Co.  v.  Slinkard, 
17  Tex.  Civ.  App.  585. 

Mere  proof  of  a  custom  of  brakemen  to  go 
between  moving  cars  to  uncouple  them,  in  vio- 
lation of  rules  of  the  company,  is  insufficient  to 
authorize  a  recovery,  but  it  must  be  shown  that 
such  custom  was  so  universal  and  notorious 
that  the  company  may  be  presumed  to  have 
known  of  and  ratified  it.  Fluhrer  v.  Lake 
Shore,  etc.,  R.  Co.,  121  Mich.  212. 

But  see  Berry  v.  Cooper,  28  Ga.  543,  where  it 
was  decided  that  the  principal  would  not  be 
bound  by  his  agent's  knowledge  of  a  particular 
custom  of  common  carriers  not  so  well  estab- 
lished as  to  raise  a  presumption  that  it  was 
known  to  both  parties.  And  see  also  passim, 
Mathias  Planing  Mill  Co.  v.  Hazen,  11  Ohio 
Cir.  Dec.  54,  20  Ohio  Cir.  Ct.  287. 

But  Where  Question  of  Agent's  Authority. — 
And  where  the  question  is  one  of  a  nonresi- 
dent principal's  agent's  authority,  a  local  usage 
will  not  bind  the  principal  who  has  no  knowl- 
edge of  the  usage.  Simon  v.  Johnson,  101  Ala. 
368 ;  Milwaukee,  etc.,  Invest.  Co.  v.  Johnston, 
35  Neb.  554.  See  subsection  6.  a.,  supra, 
Usages  of  Particular  Places. 

Where  goods  were  sold  through  a  broker, 
and  it  was  sought  by  the  purchaser  to  enlarge 
his  (the  broker's)  authority  under  the  general 
law  by  local  custom  or  usage  prevailing  in  At- 
lanta, it  was  held  that  as  there  was  no  evidence 


to  show  any  knowledge  of  such  local  custom  by 
the  milling  company,  or  any  dealing  by  it  with 
reference  thereto,  there  was  no  ground  for  in- 
ferring its  assent  to  such  custom.  Kelly  v. 
Kauffman  Milling  Co.,  92  Ga.  105. 

1.  Knowledge  of  Usage  Question  of  Fact  for 
Jury.  —  Smith  v.  Phipps,  65  Conn.  302 ;  Mott 
v.  Hall,  41  Ga.  117;  Bodfish  v.  Fox,  23  Me.  90, 
39  Am.  Dec.  611;  Mooney  v.  Howard  Ins.  Co., 
138  Mass.  375,  52  Am.  Rep.  277;  A.  J.  Tower 
Co.  v.  Southern  Pac.  Co.,  184  Mass.  472 ;  Dodge 
v.  Favor,  15  Gray  (Mass.)  82;  Stevens  v. 
Reeves,  9  Pick.  (Mass.)  198;  Loring  v.  Gurney, 
5  Pick.  (Mass.)  15;  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mass.)  417;  Winsor  v.  Dilla- 
way,  4  Met.  (Mass.)  221  ;  Bradley  v.  Salmon 
Falls  Mfg.  Co.,  30  N.  H.  487  ;  Walls  v.  Bailey, 
49  N.  Y.  464,  10  Am.  Rep.  407;  Scott  v. 
Brown,  (Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.) 
320. 

Some  cases  hold  that  the  party  setting  up 
the  usage  must  first  prove  knowledge  of  it  be- 
fore introducing  evidence  of  the  usage.  Simon 
v.  Johnson,  101  Ala.  368;  Stoudenmire  v.  Har- 
per, 81  Ala.  242.  But  in  Dodge  v.  Favor,  15 
Gray  (Mass.)  82,  it  was  held  that  no  exception 
lies  to  the  admission  of  evidence  of  a  custom 
existing  in  a  trade,  without  direct  evidence  that 
it  was  known  to  the  opposite  party,  if  the  party 
offering  it  contends  that  he  can  prove,  from 
all  the  evidence  in  the  case,  that  it  must  have 
been  known  to  him,  and  the  question  is  argued 
and  submitted  to  the  jury  under  proper  instruc- 
tions in  the  matter  of  law,  and  the  general  rule 
undoubtedly  is  that  evidence  of  the  usage  will 
be  admitted  on  the  party's  offer  to  prove  knowl- 
edge of  it. 

In  an  action  on  a  premium  note  it  was  said : 
"  The  court  erred  in  receiving  the  evidence  of 
Griswold  [superintendent  of  insurance  com- 
panies' agencies]  as  to  his  custom,  or  that 
of  the  company,  of  not  sending  policies  to  the 
insured  till  the  whole  premium  was  paid,  and 
this  without  any  evidence,  before  or  afterwards, 
that  defendant  was  aware  of  any  such  custom, 
or  that  the  contract  was  made  or  the  note  given 
by  him  with  reference  to  it."  Lawrence  v. 
Griswold,  30  Mich.  410.  See  supra,  this  sec- 
tion, 4.  Where  Knowledge  Is  Prima  Facie  or 
Conclusively  Presumed. 

2.  Or  for  Court  Sitting  in  Place  of  Jury.  — 
Scott  v.  Brown,  (Supm.  Ct.  App.  T.)  29  Misc. 
(N.  Y.)  320. 

3.  If  Question  of  Actual  Knowledge.  —  Loring 
v.  Gurney,  5  Pick.  (Mass.)  15;  Berkshire 
Woollen  Co.  v.  Proctor,  7  Cush.  (Mass.)  417. 

4.  Or  if  Question  of  Presumption  of  Knowledge. 
—  Smith  v.  Phipps,  65  Conn.  302  ;  Mott  v.  Hall, 
41  Ga.  117;  Bodfish  v.  Fox,  23  Me.  90,  39  Am. 
Dec.  611;  A.  J.  Tower  Co.  v.  Southern  Pac. 
Co.,  184  Mass.  472;  Dodge  v.  Favor,  15  Gray 
(Mass.)  82;  Stevens  v.  Reeves,  9  Pick.  (Mass.) 
198;  Winsor  v.  Dillaway,  4  Met.  (Mass.) 
221. 
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burden  of  proving  knowledge  is  upon  the  party  setting  up  the  usage,1  it  has 
been  held  that  it  is  upon  a  party  to  a  contract  seeking  to  avoid  being  bound 
by  a  notorious  and  uniform  usage  to  show  his  ignorance  of  it.2  And  this  has 
been  held  even  in  the  case  of  a  localusage.3 

c.  Sufficiency  of  Evidence  —  (i)  In  General.  —  Proof  of  actual 
notice  is  sufficient.4 

(2)  Previous  Course  of  Dealing.  — The  previous  course  of  dealing  between 
the  parties  is  very  material,  and  may  often  clearly  show  knowledge  of  the 
usage,  even  in  the  face  of  a  denial  of  such  knowledge  by  the  party  sought  to 
be  charged.5  So,  particular  instances  of  the  parties'  previous  course  of  deal- 
ing may  be  proved,6  and  one  particular  instance,  when  proved,  has  been  held 


1.  It  may  be  said  generally  that  in  all  the 
cases  where  presumptive  or  direct  knowledge 
must  be  proved  the  burden  of  proof  is  on  the 
party  setting  up  the  usage.  See  the  cases  cited 
supra,  throughout  this  section. 

Knowledge  —  Burden  of  Proof.  —  A  custom 
01  merchants  to  contract  in  reference  to  the 
valuation  of  the  rupee  fixed  by  the  Act  of 
Congress  for  purposes  of  customs  duties, 
must  be  shown  to  have  been  known  to  and 
acted  on  by  both  parties.  "  The  party,  there- 
fore, setting  up  an  usage  or  understanding 
varying  the  effect  of  a  contract  from  what  it 
would  be  by  the  general  operation  of  law,  must 
show  that  both  parties  acted  in  reference  to  it, 
or,  if  not  actually  proved,  it  must  appear  to 
have  been  so  general  and  notorious  as  to  war- 
rant the  conclusion  that  both  contracted  on 
that  ground,  with  the  knowledge  and  adoption 
of  it."  Tilghman,  C.  J.,  in  Phillips  v.  Pennsyl- 
vania Ins.  Co.,  19  Fed.  Cas.  No.  11,102. 

2.  Where  Burden  of  Proof  Held  to  Be  on  Party 
Pleading  Ignorance.  —  Robertson  v.  National 
Steamship  Co.,  139  N.  Y.  416,  citing  Johnson 
7'.  De  Peyster,  50  N.  Y.  666  {infra,  succeeding 
note). 

3.  Burden  of  Proof  of  Ignorance  of  a  Local 
Usage  as  to  measurements  in  a  building  con- 
tract was  held  to  be  on  the  party  pleading 
ignorance,  in  Johnson  v.  De  Peyster,  50  N.  Y. 
666. 

4.  Actual  Notice  Sufficient.  —  Evidence  of 
actual  notice  to  the  party  of  a  custom  is 
enough.  It  is  not  necessary  that  such  notice 
should  have  been  also  "  clear,  explicit,  and  un- 
equivocal," and  it  was  held  to  be  error  to  weigh 
evidence  on  this  point.  Beach  v.  Travelers 
Ins.  Co.,  73  Conn.  118. 

In  Horan  v.  Stracham,  86  Ga.  408,  22  Am. 
St.  Rep.  471,  it  was  held  that  where,  upon  tak- 
ing charge  of  the  vessel,  a  shipping  firm  in- 
forms the  master  that,  by  the  custom  of  the 
port,  custody,  commission,  and  attendance  fees 
are  charged  in  such  cases,  and  the  master  makes 
no  protest,  it  cannot  be  said  that  the  master 
was  ignorant  of  the  custom  when  he  made  the 
contract. 

Where  issue  is  joined  on  the  question 
whether  a  party  had  notice  that  goods  would 
be  stowed  according  to  an  alleged  custom, 
proof  of  the  usage  of  trade,  though  strong  evi- 
dence of  knowledge,  is  not  sufficient  to  induce 
the  court  to  assume  the  fact  of  notice  contrary 
to  a  finding  of  the  jury  regarding  such  notice. 
Milward  v.  Hibbert,  3  Q.  B.  120,  43  E.  C.  L. 
«S9. 


5.  Previous  Course  of  Dealing  Showing  Knowl- 
edge of  Usage.  —  Alabama.  —  Stoudenmire  v. 
Harper,  81  Ala.  242. 

Arkansas.  —  Walsh  v.  Frank,  19  Ark.  270. 
Georgia.  —  Miller  v.  Moore,  83  Ga.  684,  20 
Am.  St.  Rep.  329. 

Illinois.  —  Off  v.  J.  B.  Inderrieden  Co.,  74 
111.  App.  105. 

Indiana.  —  Morningstar  v.  Cunningham,  110 
Ind.  328,  59  Am.  Rep.  211;  Rastetter  v.  Rey- 
nolds, 160  Ind.  133. 

Maryland.  —  Appleman  v.  Fisher,  34  Md. 
540. 

Massachusetts.  —  Moors  v.  Goddard,  147 
Mass.  287;  Shove  v.  Wiley,  18  Pick.  (Mass.) 
558;  Fisher  v.  Sargent,  10  Cush.  (Mass.)  250; 
Lincoln,  etc.,  Bank  v.  Page,  9  Mass.  155,  6  Am. 
Dec.  52 ;  Dorchester,  etc.,  Bank  v.  New  Eng- 
land Bank,  1  Cush.  (Mass.)  177. 

New  York.  —  Esterly  v.  Cole,  1  Barb.  (N. 
Y.)  235. 

Pennsylvania.  —  Hursh  v.  North,  40  Pa.  St. 
242. 

See  also  Dabney  v.  Campbell,  9  Humph. 
(Tenn.)  680. 

Previous  Course  of  Dealing  Which  Did  Not 
Kaise  Presumption  of  Knowledge.  —  It  was  held 

that  evidence  by  a  warehouseman  that  he  had 
been  accustomed  to  ship  away  the  wheat  re- 
maining in  his  warehouse  before  low  water 
came,  did  not,  taken  in  connection  with  the 
fact  that  during  that  time  plaintiff  and  his 
assignors  had  been  storing  wheat  with  him, 
carry  the  inference  that  such  depositors  did  not 
cont  mplate  that  their  wheat  would  lie  in  that 
w-ehouse  all  summer;  there  was  no  presump- 
tion from  the  fact  of  the  storage  that  they  knew 
of  the  fact  of  the  alleged  custom.  McBee  v. 
Ceasar,  15  Oregon  62. 

6.  Knowledge  Provable  by  Particular  Instances. 
—  Where  there  had  been  proof  introduced  tend- 
ing to  show  a  general  usage,  it  was  held  to 
be  competent  to  prove  particular  instances  of 
plaintiff's  dealing  according  to  that  usage,  not 
to  show  the  existence  of  the  usage,  but  to  show 
1'aintiff's  knowledge  of  it,  a  fact  defendant 
had  a  rio'lit  to  prove  without  relying  solely  on 
the  presumption  that  plaintiff  knew  the  cus- 
toms prevailing  in  its  business.  Off  v.  J.  B. 
Inderrieden  Co.,  74  111.  App.  105. 

Although,  of  course,  particular  instances  of 
the  usage  by  the  party  setting  it  up  would  not 
raise  a  presumption  that  the  other  party  knew 
it.  See  Cope  v.  Dodd,  13  Pa.  St.  33.  The 
text  applies  only  to  particular  instances  of  both 
parties'  previous  dealing  with  each  other. 
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to  be  sufficient  notice.1 

V.  Proof  of  Usage  —  1.  Necessity  for  Proof — Judicial  Notice.  —  Particular 

usages  and  customs,  having  a  circumscribed  and  limited  operation,  are  not  a 
proper  subject  of  judicial  notice,  but  must  be  proved  like  any  other  fact;8 
and  the  burden  of  proof  is  on  the  party  asserting  such  a  usage.3  But  where 
a  usage  has  ceased  to  be  merely*  local  as  to  territory  or  limited  to  a  class,  and 
has  become  a  general  and  notorious  custom  of  the  business  world,  the  courts 
will  take  judicial  notice  of  it,  for  in  such  case  it  has  become  part  of  the  law 
of  which  every  one  is  presumed  to  have  knowledge.4 

2.  How  Provable — -Form  of  Question  —  a.  In  General.  • — A  usage,  being 
a  fact,  is  to  be  proved  by  the  testimony  of  persons  acquainted  with  such  fact ; 
and  the  statement  of  a  witness,  sufficiently  qualified  by  experience,  as  to  what 
a  usage  is,  is  not  an  expression  of  opinion  but  a  statement  of  fact.5  There- 


1.  One  Particular  Instance  Sufficient. —  One 

particular  instance  of  transmission  of  a  bill  in 
a  particular  manner,  between  the  parties,  oc- 
curring more  than  a  year  previously,  was  held 
to  be  sufficient  notice  of  the  usage  or  manner 
in  which  the  defendant  transacted  such  busi- 
ness, in  Dorchester,  etc.,  Bank  v.  New  England 
Bank,  i  Cush.  (Mass.)  177. 

2.  Local  Usages  Must  Be  Proved.  —  See  the  title 
Judicial  Notice,  vol.  17,  pp.  934,  945,  and  the 
following  cases : 

United  States.  —  Minis  v.  Nelson,  43  Fed. 
Rep.  777 ;  Meydenbauer  v.  Stevens,  78  Fed. 
Rep.  787. 

Illinois.  —  Morris  v.  Jamieson,  205  111.  87. 
Indiana.  —  Hitesman  v.  State,  48  Ind.  473. 
Kentucky.  —  Ward  v.  Everett,  1  Dana  (Ky.) 
429. 

Louisiana.  ■ —  Senac  v.  Pritchard,  4  La.  160. 

Maryland.  —  Merchants  Mut.  Ins.  Co.  v.  Wil- 
son, 2  Md.  217. 

Massachusetts.  —  Eager  v.  Atlas  Ins.  Co.,  14 
Pick.  (Mass.)  141,  25  Am.  Dec.  363. 

Minnesota.  —  McKibbin  v.  Great  Northern  R. 
Co.,  78  Minn.  232. 

Missouri.  —  Albers  v.  Commercial  Bank,  9 
Mo.  App.  59. 

Nebraska.  —  Hastings  First  Nat.  Bank  v. 
Farmers,  etc.,  Bank,  56  Neb.  149. 

North  Dakota.  —  Fargo  First  Nat.  Bank  v. 
Minneapolis,  etc.,  Elevator  Co.,  11  N.  Dak.  280. 

Pennsylvania.  —  Gordon  v.  Little,  8  S.  &  R. 
(Pa.)  557,  11  Am.  Dec.  632;  Snowden  v. 
Warder,  3  Rawle  (Pa.)  101. 

Tennessee.  —  McCorkle  v.  Driskell,  (Tenn. 
Ch.  1900)  60  S.  W.  Rep.  172. 

Washington.  —  Cady  v.  Case,  11  Wrsh.  124. 

See  also  the  titles  Mines  and  Mining,  vol. 
20,  p.  686 ;  Religious  Societies,  vol.  24,  p. 
358;  Revenue  Laws,  vol.  24,  p.  890. 

Knowledge  of  Individual  Jurors.  —  The  exist- 
ence of  a  usage  cannot  be  left,  without  proof 
by  witnesses,  to  the  private  information  of 
jurors.  Green  v.  Hill,  4  Tex.  465.  See  also 
Tyson  v.  Laidlaw,  18  La.  380. 

3.  Burden  of  Proof  on  Party  Asserting  Usage  — 
England.  —  Caldecott  v.  Smythies,  7  C.  &  P. 
808,  32  E.  C.  L.  746. 

United  States.  —  The  Sultan  v.  Three  Thou- 
sand Empty  Oil  Barrels,  15  'Fed.  Rep.  618; 
Minis  v.  Nelson,  43  Fed.  Rep.  777;  The  John 
H.  Cannon,  51  Fed.  Rep.  46. 

Alabama.  —  German-American  Ins.  Co.  v. 
Commercial  F.  Ins.  Co.,  95  Ala.  474. 
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Iowa.  —  Beatty  v.  Gregory,  17  Iowa  109,  85 
Am.  Dec.  546. 

Missouri.  —  Thomas  v.  Hooker  -  Colville 
Steam  Pump  Co.,  28  Mo.  App.  563. 

New  Jersey.  —  Runyan  v.  Central  R.  Co.,  64 
N.  J.  L.  67. 

New  York.  —  Mallory  v.  Commercial  Ins. 
Co.,  9  Bosw.  (N.  Y.)  101. 

Ohio.  ■ —  Ohio  Oil  Co.  v.  McCrory,  7  Ohio 
Cir.  Dec.  344,  12  Ohio  Cir.  Ct.  304. 

Wisconsin. — -Hall  v.  Storrs,  7  Wis.  253. 

4.  See  supra,  II.  Customs  Having  Force  and 
Effect  of  Law  —  Development  of  Usage  into 
Law. 

5.  Not  Opinion  but  Fact. —  Thayer  v.  Smoky 
Hollow  Coal  Co.,  121  Iowa  121  ;  A.  J.  Tower 
Co.  v.  Southern  Pac.  Co.,  184  Mass.  472 ; 
bhields  v.  Kansas  City  Suburban  Belt  R.  Co.,  87 
Mo.  App.  637 ;  Prosser  v.  Montana  Cent.  R. 
Co.,  17  Mont.  372;  Hugg  v.  Shank,  (Supm.  Ct. 
Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  128;  Orient  Mut. 
Ins.  Co.  v.  Reymershoffer,  56  Tex.  234 ;  San 
Antonio,  etc.,  R.  Co.  v.  Lynch,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  631. 

In  Conner  v.  Citizens'  St.  R.  Co.,  146  Ind. 
430,  the  court  said :  "  A  custom  or  usage  is  a 
fact  that  may  be  stated  by  a  witness  in  the 
first  instance  without  stating  the  incidents  or 
instances  within  his  knowledge  by  which  he 
became  possessed  of  the  knowledge  of  the  cus- 
tom, the  same  as  he  may  testify  to  the  general 
reputation  of  a  witness." 

In  Mackenzie  v.  Dunlop,  3  Macq.  H.  L.  Cas. 
22,  2  Jur.  N.  S.  957,  it  was  held  that  a  mer- 
cantile usage  is  provable  by  the  multiplication 
or  congregation  of  a  great  number  of  particular 
instances,  showing  a  given  course  of  business, 
and  a  general  established  understanding  re- 
specting it. 

Belief  of  Witness  Constitutes  Knowledge.  —  In 

Hamilton  v.  Nickerson,  13  Allen  (Mass.)  351, 
the  court  said :  "  The  existence  of  a  custom 
or  usage  of  trade  could  be  proved  only  by  the 
evidence  of  those  who  had  such  knowledge  of 
the  practice  and  course  of  business  as  to  create 
in  their  minds  the  belief  or  conviction  of  its 
existence.  The  factum  probanduni  was  not  a 
single  isolated  act  or  occurrence,  but  the  result 
or  conclusion  derived  from  a  series  of  similar 
acts  or  circumstances,  creating  and  establishing 
in  the  mind  of  the  witness  a  conviction  or  be- 
lief of  the  complex  whole  or  comprehensive 
fact,  to  the  existence  of  which  he  was  called 
upon  to  testify.  In  such  case  belief  is  knowl- 
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fore,  where  a  witness  has  been  shown  to  have  competent  knowledge,  it  is 
proper  to  ask  him  directly  what  the  usage  is.1 

Exchange  Rules.  —  The  rules  of  stock  or  produce  exchanges,  or  other  similar 
institutions,  cannot  per  se  establish  a  usage.  As  between  the  members  of 
such  bodies,  the  rules  are  regarded  as  entering  into  their  contracts,  but  they 
are  not  of  themselves  sufficient  evidence  to  establish  a  usage  binding  on 
outsiders  who  have  not  contracted  with  direct  reference  to  such  rules.8 

b.  Not  Provable  by  Opinions.  —  A  usage  is  a  fact,  to  be  proved  as  a 
fact,  and  its  existence  cannot  be  established  by  the  mere  opinions  of  witnesses 
as  to  the  legal  effect  of  a  given  state  of  facts.3    A  mere  general  belief  on  the 


edge,  and  constitutes  direct  and  primary  evi- 
dence. Indeed,  the  existence  of  a  usage  could 
not  well  be  proved  by  showing  particular  in- 
stances of  transacting  business  in  a  certain  way. 
*  *  *  He  [the  witness]  stated  his  belief  of  the 
existence  of  the  usage  as  derived  from  a  knowl- 
edge of  the  business  for  a  long  series  of  years. 
In  regard  to  such  a  matter,  a  distinction  be- 
tween knowledge  and  belief  is  altogether  too 
nice  and  metaphysical  to  be  introduced  into  the 
rules  of  evidence  by  which  justice  is  to  be 
practically  administered." 

Provable  by  Parol.  —  Livingston  v.  Maryland 
Ins.  Co.,  7  Cranch  (U.  S.)  539;  Packard  v.  Van 
Schoick,  58  111.  79  ;  Drake  v.  Hudson,  7  Har.  & 
J.  (Md.)  399;  Blythe  v.  Richards,  10  S.  &  R. 
(Pa.)  261,  13  Am.  Dec.  672. 

Law  Reports  of  a  Sister  State  cannot  be  read 
to  the  jury  to  establish  a  local  usage  in  that 
state.     Iron  Cliffs  Co.  v.  Buhl,  42  Mich.  86. 

1.  Proper  Form  of  Question  - —  Georgia.  —  Park 
v.  Piedmont,  etc.,  L.  Ins.  Co.,  48  Ga.  601. 

Indiana.  —  Conner  v.  Citizens'  St.  R.  Co., 
146  Ind.  430. 

Kansas.  —  Campbell  v.  Fuller,  25  Kan.  723. 

Maryland. — -Planters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236 ;  Patterson  v.  Crowther,  70 
Md.  124. 

Massachusetts.  —  Dodge  v.  Favor,  15  Gray 
(Mass.)  82;  Kershaw  v.  Wright,  115  Mass.  361. 

New  York.  —  Commercial  Bank  v.  Union 
Bank,  19  Barb.  (N.  Y.)  391  ;  Flynn  v.  Murphy, 
2  E.  D.  Smith  (N.  Y.)  378. 

Ohio.  —  Steamboat  Albatross  v.  Wayne,  16 
Ohio  513. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Collins, 
31  Tex.  Civ.  App.  70. 

Wisconsin.  —  Ecker  v.  Moore,  2  Chand. 
(Wis.)  85. 

Preliminary  Proof. —  Before  the  admission  of 
evidence  as  to  what  the  usage  is  its  existence 
and  validity  should  be  shown.  See  Price  v. 
White,  9  Ala.  563;  Papin  v.  Goodrich,  103  111. 
86 ;  Taylor  v.  Mueller,  30  Minn.  343,  44  Am. 
Rep.  199;  Dwight  v.  Badgley,  60  Hun  (N.  Y.) 
144;  Harris  v.  Tumbridge,  83  N.  Y.  93,  38  Am. 
Rep.  398. 

2.  Exchange  Rules.  —  The  Bark  Innocenta,  10 
Ben.  (U.  S.)  410;  Blake  v.  Stump,  73  Md.  160; 
Kershaw  v.  Wright,  115  Mass.  361  ;  Greeley  v. 
Doran  Wright  Co.,  148  Mass.  116;  Overman  v. 
Hoboken  City  Bank,  30  N.  J.  L.  61  ;  Waugh  v. 
Seaboard  Bank,  54  N.  Y.  Super.  Ct.  283. 

3.  Not  Provable  by  Opinion  —  England.  — 
Cunningham  v.  Fonblanque,  6  C.  &  P.  44,  25 
E.  C.  L.  274;  Hall  v.  Benson,  7  C.  &  P.  711,  32 
E.  C.  L.  702 ;  Syers  v.  Bridge,  2  Dougl.  527  ; 
Edie  v.  East-India  Co.,  2  Burr.  1216;  Kirkland 
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v.  Nisbet,  Scotch  App.  Rep.  876 ;  Lewis  v. 
Marshall,  7  M.  &  G.  729,  49  E.  C.  L.  729. 

United  States.  —  Oelricks  v.  Ford,  23  How. 
(U.  S.)  49  ;  Ruan  v.  Gardner,  1  Wash.  (U.  S.) 
145  ;  Winthrop  v.  Union  Ins.  Co.,  2  Wash.  (U. 
S.)  7;  The  John  H.  Cannon,  51  Fed.  Rep.  46; 
Ames  Mercantile  Co.  v.  Kimball  Steamship  Co., 
125  Fed.  Rep.  332. 

Alabama.  —  Price  v.  White,  9  Ala.  563 ; 
Garey  v.  Meagher,  33  Ala.  630. 

Connecticut.  —  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.,  45  Conn.  430. 

Georgia.  —  Leonard  v.  Peeples,  30  Ga.  61; 
Horan  v.  Strachan,  86  Ga.  408,  22  Am.  St.  Rep. 
471. 

Illinois.  —  Sigsworth  v.  Mclntyre,  18  111.  126; 
Bissell  v.  Ryan,  23  111.  566  ;  Morris  v.  Jamieson, 
205  111.  103,  affirming  99  111.  App.  40. 

Indiana.  —  Cox  v.  O'Riley,  4  Ind.  368,  58 
Am.  Dec.  633. 

Massachusetts.  —  Chenery  v.  Goodrich,  106 
Mass.  566;  Haskins  v.  Warren,  115  Mass.  514. 

Mississippi.  —  Shackelford  v.  New  Orleans, 
etc.,  R.  Co.,  37  Miss.  202. 

Missouri.  —  Southwestern  Freight,  etc.,  Co. 
v.  Standard,  44  Mo.  71,  100  Am.  Dec.  255; 
Shields  v.  Kansas  City  Suburban  Belt  R.  Co., 
87  Mo.  App.  637. 

Nebraska.  —  McKee  v.  Wild,  52  Neb.  9. 

New  York.  —  Rickerson  v.  Hartford  F.  Ins. 
Co.,  149  N.  Y.  307  ;  Allen  v.  Merchants'  Bank, 
15  Wend.  (N.  Y.)  482,  22  Wend.  (N.  Y.)  215, 
34  Am.  Dec.  289;  Mills  v.  Hallock,  2  Edw.  (N. 
Y.)  652  ;  Hawes  v.  Lawrence,  3  Sandf.  (N.  Y.) 
193,  4  N.  Y.  345  ;  Main  v.  Eagle,  1  E.  D.  Smith 
(N.  Y.)  619;  Mcintosh  v.  Miner,  37  N.  Y.  App. 
Div.  483 ;  Gallup  v.  Lederer,  1  Hun  (N.  Y.) 
282 ;  Robinson  v.  Chittenden,  7  Hun  (N.  Y.) 
133;  Leitner  v.  Boehm,  (Supm.  Ct.  App.  T.)  26 
Misc.  (N.  Y.)  790. 

Ohio.  —  Austin  v.  Williams,  2  Ohio  61; 
Steamboat  Albatross  v.  Wayne,  16  Ohio  513; 
Tillyer  v.  Van  Cleve  Glass  Co.,  7  Ohio  Cir. 
Dec.  209,  13  Ohio  Cir.  Ct.  99. 

Pennsylvania.  —  Adams  v.  Pittsburgh  Ins. 
Co.,  95  Pa.  St.  348,  40  Am.  Rep.  662. 

Rhode  Island.  —  Fletcher  v.  Seekell,  1  R.  I. 
267. 

Texas.  —  Bryant  v.  Kelton,  1  Tex.  434 ; 
Hagerty  v.  Scott,  10  Tex.  525. 

Washington.  —  Williams  v.  Ninemire,  23 
Wash.  393. 

Wisconsin. — •  Pfeil  v.  Kemper,  3  Wis.  315. 
In  Edie  v.  East-India  Co.  2  Burr.  1216,  the 
court  said :  "  You  may  examine  witnesses  to 
prove  a  particular  course  of  trade,  or  other 
matters  in  the  nature  of  facts,  but  not  to  show 
what  the  law  is.  Nothing  could  be  more  dan- 
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part  of  a  class  of  persons  as  to  their  rights  and  liabilities  under  certain  facts 
does  not  constitute  a  usage;  it  consists  in  a  mode  of  dealing,  a  course  of 
conduct  —  in  what  is  done,, not  what  is  thought;1  and  the  testimony  of  a 
witness  to  the  existence  of  a  usage  is  of  no  value  where  he  cannot  state  from 
his  own  knowledge  instances  of  its  operation.* 

c.  Not  Provable  by  Particular  Instances.  —  While,  as  just  stated,  a 
witness  must  be  able  to  give  instances  of  the  usage,  to  the  existence  of  which 
he  testifies,  yet  proof  of  particular  instances  is  not  sufficient  to  establish  a 
usage,  since  the  witness  must  state  what  is  generally  done,  not  what  has  been 
done  by  a  few  individuals  or  in  a  few  cases,3  and,  a  fortiori,  proof  of  a  single 
instance  is  not  enough.4 


gerous  than  to  fix  the  law  upon  the  opinions  of 
particular  men." 

In  Haskins  v.  Warren,  115  Mass.  514,  the 
court  said  :  "  Usage  is  a  matter  of  fact,  not 
of  opinion.  Usage  of  trade  is  a  course  of  deal- 
ing ;  a  mode  of  conducting  transactions  of  a 
particular  kind.  It  is  proved  by  witnesses 
testifying  of  its  existence  and  uniformity  from 
their  knowledge  obtained  by  observation  of 
what  is  practiced  by  themselves  and  others  in 
the  trade  to  which  it  relates.  But  their  con- 
clusions or  inferences  as  to  its  effect,  either 
upon  the  contract  or  the  legal  title  or  rights  of 
parties,  are  not  competent  to  show  the  char- 
acter or  force  of  the  usage.  Neither  is  it  com- 
petent for  them  to  testify  what  is  the  under- 
standing of  others  in  regard  to  its  effect. 
*  *  *  The  understanding  of  a  community,  or 
of  a  class,  as  to  a  legal  effect  or  ah  implication 
of  law,  is  not  a  valid  usage ;  and  evidence  to 
prove  it  is  not  competent  to  determine  legal 
rights  under  contracts." 

Witness's  Belief  Not  Proof. —  In  a  suit  by  an 
actor  against  a  theatrical  manager,  the  plain- 
tiff testified  that  he  had  asked  a  number  of  peo- 
ple what  constituted  a  theatrical  season  and 
that  they  could  not  tell  him.  Subsequently  he 
testified  that  he  was  sure  thirty-two  weeks  con- 
stituted a  season.  It  was  held  that  this  was 
no  proof  of  a  usage.  Mcintosh  v.  Miner,  37 
N.  Y.  App.  Div.  483. 

Hypothetical  Question  Improper.  —  It  is  not 
permissible  to  ask  the  witness  what  he  would 
do  under  a  given  state  of  facts.  The  question 
must  call  for  what  he  has  done  or  seen  done. 
Rickerson  v.  Hartford  F.  Ins.  Co.,  149  N.  Y. 
307. 

Witness  Cannot  Interpret  Contract.  —  Collyer 
v.  Collins,  (Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N. 
Y.)  467. 

1.  Usage  Consists  in  Acts,  Not  Beliefs.  —  The 

John  H.  Cannon,  51  Fed.  Rep.  46;  Cox  v. 
O'Riley,  4  Ind.  368,  58  Am.  Dec.  633  ;  Fletcher 
v.  Seekell,  1  R.  I.  267. 

In  Allen  v.  Merchants'  Bank,  22  Wend.  (N. 
Y.)  215,  34  Am.  Dec.  289,  the  court  said:  "  The 
custom  of  merchants,  or  mercantile  usage,  does 
not  depend  upon  the  private  opinions  of  mer- 
chants as  to  what  the  law  is,  or  even  upon 
their  opinions  publicly  expressed,  but  it  depends 
upon  their  acts.  *  *  *  The  inquiry  *  *  * 
is  not  after  the  opinions  of  traders  and  mer- 
chants in  respect  to  the  law  upon  a  mercantile 
question,  but  for  the  evidence  of  a  fact,  to  wit, 
the  usage  or  practice  in  the  course  of  mercan- 
tile business  in  the  particular  case." 

2.  Must  Be  Able  to  Give  Instances.  —  Cunning- 


ham v.  Fonblanque,  6  C.  &  P.  44,  25  E.  C.  L. 
274 ;  Ames  Mercantile  Co.  v.  Kimball  Steam- 
ship Co.,  125  Fed.  Rep.  332;  Price  v.  White,  9 
Ala.  563. 

In  Mills  v.  Hallock,  2  Edw.  (N.  Y.)  651,  the 
court  said  :  "  A  custom  must  be  proved  by  evi- 
dence of  facts  and  not  by  mere  speculative 
opinions,  by  means  of  witnesses  who  have  had 
frequent  and  actual  experience  of  the  custom. 
The  testimony  of  those  who  speak  from  report 
only,  and  not  from  particular  instances  within 
their  own  knowledge,  if  receivable  at  all,  is  of 
no  weight." 

3.  Not  Provable  by  Particular  Instances  — 

United  States.  —  Martin  v.  Delaware  Ins.  Co., 
2  Wash.  (U.  S.)  254;  Trott  v.  Wood,  1  Gall. 
(U.  S.)  444- 

Alabama.  —  Herring  v.  Skaggs,  73  Ala.  446. 
Colorado.  —  Savage  v.  Pelton,  1  Colo.  App. 
148. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Jenkins, 
174  111.  398,  66  Am.  St.  Rep.  296,  reversing  75 
111.  App.  17;  Off  v.  J.  B.  Inderrieden  Co.,  74 
111.  App.  105. 

Maryland.  —  Chesapeake  Bank  v.  Swain,  29 
Md.  501. 

Massachusetts.  —  Parrott  v.  Thacher,  9  Pick. 
(Mass.)  426. 

Minnesota.  —  Flatt  v.  Osborne,  33  Minn.  98; 
Thompson  v.  Minneapolis,  etc.,  R.  Co.,  35  Minn. 
428. 

New  York.  —  O'Donohue  v.  Leggett,  134  N. 
Y.  40;  Allen  v.  Merchants'  Bank,  22  Wend.  (N. 
Y.)  215,  34  Am.  Dec.  289. 

Pennsylvania.  —  Cope  v.  Dodd,  13  Pa.  St.  33; 
McMasters  v.  Pennsylvania  R.  Co.,  69  Pa.  St. 
374,  8  Am.  Rep.  264  ;  Lowry  v.  Read,  3  Brews. 
(Pa.)  452;  Dean  v.  Swoop,  2  Binn.  (Pa.)  72. 
See  also  Ambler  v.  Phillips,  132  Pa.  St.  167. 
See  also  the  title  Deviation,  vol.  9,  p.  436. 
Negligence  Cases.  —  In  action  for  injuries 
caused  by  negligence,  evidence  of  what  pre- 
cautions were  taken  in  a  few  instances  is  not 
sufficient  to  show  a  usage  in  that  regard  as 
bearing  on  the  question  of  due  care.  Couch  v. 
Watson  Coal  Co.,  46  Iowa  17;  Shields  v.  Kan- 
sas City  Suburban  Belt  R.  Co.,  87  Mo.  App. 
637  ;  Barnes  v.  Zettlemoyer,  25  Tex.  Civ.  App. 
468. 

4.  A  Single  Instance  Cannot  Prove  Usage.  — 

Duvall  v.  Farmers  Bank,  9  Gill  &  J.  (Md.)  31. 

In  Willcuts  v.  Northwestern  Mut.  L.  Ins.  Co., 
81  Ind.  300,  the  court  held  that  a  custom,  that 
a  payment  of  the  premium  may  be  made  in  a 
different  manner  from  that  provided  in  the 
policy,  cannot,  even  upon  a  demurrer  to  the 
evidence,  be  inferred  from  a  single  act.  The 
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3.  Qualification  of  Witnesses.  —  In  order  to  render  a  witness  competent  to 
testify  to  the  existence  of  a  usage  it  must  appear  that  he  personally  knows  of 
it  as  a  fact ; 1  and  a  witness  will  not  be  considered  competent  whose  knowledge 
is  confined  to  the  practice  of  certain  individuals  only  2  or  whose  peisonal 
acquaintance  with  the  usage  ceased  previous  to  the  time  at  which  the  trans- 
action in  issue  arose.3  But  it  is  not  necessary  that  the  witness  shall  qualify 
as  an  expert,4  nor  need  he  be  engaged  in  the  business  to  which  the  usage  is 
attached.5  If  it  be  shown  that  he  actually  has  adequate  knowledge  of  the 
usage,  as  a  fact,  he  is  qualified  to  testify  no  matter  how  such  knowledge  may 
have  been  acquired.6 


fact  that  the  insurance  company  in  one  instance 
allowed  credit  to  the  insured  for  a  claim  for 
services,  and  accepted  the  balance  of  the  pre- 
mium in  money,  does  not  warrant  the  inference 
of  a  custom  to  accept  pay  in  services.  "  It 
would  be  a  strained  and  violent  inference  which 
would  lead  to  the  conclusion  from  one  act 
alone,  that  a  custom  existed.  *  *  *  A  single 
transaction,  occurring  at  the  very  threshold  of 
the  dealings  between  parties  who  have  put  their 
contract  in  writing,  cannot  be  deemed  proof  of 
a  custom." 

1.  Must  Personally  Know  of  Usage  as  a  Fact.  — 

Shackelford  v.  New  Orleans,  etc.,  R.  Co.,  37 
Miss.  202 ;  Shields  v.  Kansas  City  Suburban 
Belt  R.  Co.,  87  Mo.  App.  637.  And  see  the 
cases  cited  in  the  following  notes. 

Recently  Acquired  Knowledge.  —  In  Smith  v. 
Rice,  56  Ala.  417,  it  was  held  that  a  custom 
among  planters,  in  relation  to  the  manner  of 
receiving  supplies  from  merchants  who  ad- 
vanced to  them,  could  not  be  established  by  the 
testimony  of  a  single  witness,  who  only  stated 
that  he  knew  what  had  been  the  custom  among 
his  neighbors  in  relation  to  the  matter  since 
1868.  a  period  of  several  years. 

Banking  Usage.  —  In  Camden  v.  Doremus,  3 
How.  (U.  S.)  515,  it  was  held  that  evidence  of 
the  general  custom  of  banks  to  give  previous 
notice  to  the  payer,  of  the  time  when  notes  will 
fall  due,  was  properly  rejected,  unless  the  wit- 
ness could  testify  as  to  the  practice  of  the  par- 
ticular bank  at  which  the  note  was  made  paya- 
ble. See  also  Williams  v.  National  Bank,  70 
Md.  343- 

2.  Knowledge  of  Individual  Cases  Only.  — 

Standard  Oil  Co.  v.  Swan,  89  Tenn.  434  ;  Wol- 
dert  v.  Arledge,  1 1  Tex.  Civ.  App.  484. 

If  Based  Wholly  on  His  Own  Practice,  the  wit- 
ness's knowledge  is  not  sufficient  to  qualify 
him.  Greenwich  Ins.  Co.  v.  Waterman,  (C.  C. 
A.)  54  Fed.  Rep.  839 ;  Leitner  v.  Boehm, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  790. 

3.  Knowledge  of  Usage  at  Previous  Time.  — 
In  Hale  v.  Gibbs,  43  Iowa  380,  a  witness  who 
showed  that  his  knowledge  of  the  usage  was 
not  later  than  a  year  before  the  time  of  giving 
his  testimony,  was  held  to  be  incompetent. 

In  Farnum  v.  Pitcher,  151  Mass.  470,  it  was 
held  that  a  witness  was  not  qualified  to  testify 
concerning  the  usages  of  trade  affecting  a 
transaction  that  took  place  in  1884  and  was 
controlled  by  the  rules  of  the  Chicago  Board 
of  Trade,  adopted  in  1883,  where  it  was  merely 
shown  that  he  was  a  member  of  the  Board  of 
Trade  up  to  1882. 

4.  Need  Not  Qualify  as  Expert.  —  People  v. 
Borda,  105  Cal.  636. 


5.  Need  Not  Be  in  the  Trade.  —  Wilson  v.  Bau- 
man,  80  111.  493 ;  Gregg  v.  Garverick,  33  Kan. 
190.  See  also  Camden  v.  Cowley,  1  W.  Bl. 
417. 

A  Banking  Usage  may  be  proved  by  any  per- 
son having  adequate  knowledge  thereof  al- 
though he  be  not  engaged  in  the  banking  busi- 
ness. Griffin  v.  Rice,  1  Hilt.  (N.  Y.)  184. 
And  see  Allen  v.  Merchants'  Bank,  15  Wend. 
(N.  Y.)  482. 

The  Usages  of  Iron  Merchants  as  to  the  ad- 
justment of  losses  or  policies  on  iron  may  be 
proved  by  insurance  brokers  as  well  as  by  iron 
dealers.  Evans  v.  Commercial  Mut.  Ins.  Co., 
6  R.  I.  47. 

A  Custom  of  Navigation,  as,  for  example,  for 

vessels  to  pass  each  other  to  the  left,  may  be 
proved  by  the  testimony  of  persons  skilled  in 
navigation.  Drew  v.  The  Steamboat  Chesa- 
peake, 2  Dougl.  (Mich.)  33. 

Custom  of  Indian  Tribe. —  In  Wear  v.  Sanger. 
91  Mo.  349,  it  was  held  that  the  custom  of  the 
Creek  nation  in  the  Indian  Territory,  as  to 
the  right  of  an  Indian  woman  when  married*  to 
a  white  man,  to  hold  in  her  own  right  what 
property  she  had  before  marriage,  is  a  question 
of  fact  to  be  proved  as  any  other  fact,  and  is 
properly  submitted  to  the  jury  for  their  de- 
termination. One  acquainted  with  the  customs 
of  the  Creek  nation,  although  not  a  lawyer,  is 
competent  to  testify  as  to  the  same. 

6.  Adequate  Knowledge  the  Test  Hamilton 

v.  Nickerson,  13  Allen  (Mass.)  351  ;  A.  J. 
Tower  Co.  v.  Southern  Pac.  Co.,  184  Mass.  472. 

Although  Largely  Drawn  from  His  Own  Experi- 
ence, a  witness's  knowledge  of  the  usage  may 
be  sufficient  to  qualify  him,  if  such  experience 
has  been  wide  enough  to  enable  him  to  state 
as  a  fact  what  the  usage  is.  Holmes  v. 
Whitaker,  23  Oregon  319. 

In  Berry  v.  Cooper.  28  Ga.  543,  it  was  held 
that  by  way  of  establishing  a.  usage  in  shipping 
on  a  certain  river,  it  was  competent  for  a  wit- 
ness to  testify  as  to  what  had  been  his  habit 
and  custom  in  shipping  on  all  the  boats  on  said 
river,  as  well  as  on  the  particular  boat  upon 
which  the  loss  occurred  which  was  the  subject- 
matter  of  controversy. 

The  Relative  Value  of  Foreign  and  American 
Currency  is  a  question  of  commercial  usage 
which  may  be  proved  by  anybody  acquainted 
with  it.     Kermott  v.  Ayer.  11  Mich.  181. 

Usage  to  Give  Notice  of  Danger  to  Workmen.  — 
Persons  familiar  with  the  usage  of  bridge- 
building  companies  to  give  warning  of  ap- 
proaching trains  to  workmen  on  the  bridge  may 
testify  thereto  in  an  action  against  such  a  com- 
pany by  a  workman  for  injuries  caused  by  a 
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It  Is  for  the  Court  to  Decide  whether  the  witness  is  qualified  to  testify  regarding 
the  alleged  usage.1 

4,  Number  of  Witnesses  Required.  —  In  a  few  early  decisions  the  doctrine 
was  advanced  with  more  or  less  positiveness  that  one  witness  was  not  enough 
to  establish  the  existence  of  a  usage.2  But  it  is  now  well  settled  that  a  usage, 
being  a  matter  of  fact,  may  be  proved  as  any  other  fact,  and  may  be  estab- 
lished by  one  witness  if  his  means  of  knowledge  be  adequate  and  his  testimony 
be  full,  satisfactory,  and  uncontradicted.3  In  practice  it  is  always  desirable 
to  have  at  least  two  witnesses  to  prove  the  usage;  4  for  the  testimony  of  one 
witness  will  be  held  to  be  legally  insufficient  to  establish  it  if  contradicted,5 
or  if  vague  and  unsatisfactory,  and  not  based  upon  sufficient  knowledge 
and  experience.6 

5.  Sufficiency  of  Evidence  —  Need  Not  Be  Uncontradicted.  —  It  is  not  essential 
that  all  the  witnesses  agree  as  to  the  alleged  usage ;  and  when  evidence  has 
been  introduced  which,  taken  alone,  might  fairly  be  regarded  as  establishing 
the  usage,  the  court  is  warranted  in  submitting  the  question  to  the  jury 
notwithstanding  there  be  a  conflict  in  the  evidence.7 

Must  Be  Clear  and  Convincing.  —  But  the  evidence  must  establish  clearly  and 


passing  train  while  he  was  at  work  on  the 
bridge.  Berberich  v.  Louisville  Bridge  Co., 
(Ky.  1898)  46-S.  W.  Rep.  691. 

1.  Competency  a  Question  for  the  Court.  —  A. 
J.  Tower  Co.  v.  Southern  Pac.  Co.,  184  Mass. 
472. 

2.  One  Witness  Deemed  Insufficient.  —  Barclay 
v.  Kennedy,  3  Wash.  (U.  S.)  350 ;  Bissell  v. 
Ryan,  23  111.  566;  Boardman  v.  Spooner,  13 
Allen  (Mass.)  353,  90  Am.  Dec.  196;  Wood  v. 
Hickok,  2  Wend.  (N.  Y.)  501  ;  Halwerson  v. 
Cole,  1  Spears  L.  (S.  Car.)  321,  40  Am.  Dec. 
603. 

3.  One  Witness  Enough. —  Robinson  v.  U.  S., 
13  Wall.  (U.  S.)  363;  York  v.  Wistar,  30 
Fed.  Cas.  No.  18,141  ;  Greenwich  Ins.  Co. 
v.  Waterman,  (C.  C.  A.)  54  Fed.  Rep.  839 ; 
Marston  v.  Mobile  Bank,  10  Ala.  284;  Partridge 
v.  Forsyth,  29  Ala.  200;  Jones  v.  Hoey,  128 
Mass.  585  ;  Vail  v.  Rice,  5  N.  Y.  155  ;  Adams  v. 
Pittsburg  Ins.  Co.,  76  Pa.  St.  411  ;  Wootters  v. 
Kauffman,  67  Tex.  488.  See  also  Cohea 
v.  Hunt,  2  Smed.  &  M.  (Miss.)  227;  Miller  v. 
Insurance  Co.  of  North  America,  (Supm.  Ct. 
Gen.  T.)  1  Abb.  N.  Cas.  (N.  Y.)  470;  Pitts- 
burgh v.  O'Neill,  1  Pa.  St.  342 ;  Citizens'  Ins. 
Co.  v.  McLaughlin,  53  Pa.  St.  485. 

In  Robinson  v.  U.  S.,  13  Wall.  (U.  S.)  363, 
the  court  said :  "  We  cannot  assert  as  a  rule 
of  law  governing  proof  of  usages  of  trade  that 
if  a  single  witness  have  a  full  knowledge  and  a 
long  experience  on  the  subject  about  which  he 
speaks,  and  testifies  explicitly  to  the  antiquity, 
duration,  and  universality  of  the  usage  and  is 
uncontradicted,  the  usage  cannot  be  regarded 
by  the  ur  yas  established." 

4.  At  Least  Two  Witnesses  Desirable. —  Tread- 
way  v .  Sharon,  7  Nev.  37 ;  Thomas  v.  Graves, 
1  Mill  (S.  Car.)  308. 

5.  One  Witness  Not  Enough  if  Contradicted.  — 
Robinson  v.  U.  S.,  13  Wall.  (U.  S.)  363;  Par- 
rott  v.  Thacher,  9  Pick.  (Mass.)  426  ;  Wootters 
v.  Kauffman,  67  Tex.  488 ;  Southwest  Virginia 
Mineral  Co.  v.  Chase,  95  Va.  50. 

6.  Or  if  Testimony  Not  Full  and  Explicit.  — 
Price  v.  White,  9  Ala.  563 ;  Jewell  v.  Center, 
25  Ala.  498  ;  Smith  v.  Rice,  56  Ala.  417;  Dul- 


ing  v.  Philadelphia,  etc.,  R.  Co.,  66  Md.  120; 
Southwest  Virginia  Mineral  Co.  v.  Chase,  95 
Va.  50. 

7.  Evidence  Need  Not  Be  Uncontradicted.  — 

Milroy  v.  Chicago,  etc.,  R.  Co.,  98  Iowa  188; 
Hichhorn  v.  Bradley,  117  Iowa  130;  Winsor 
v.  Dillaway,  4  Met.  (Mass.)  221  ;  Hill  v.  Mor- 
ris, 21  Mo.  App.  256;  Farnsworth  v.  Chase,  19 
N.  H.  535 ;  Dickinson  v.  Poughkeepsie,  75  N. 
Y.  66;  Scott  v.  Brown,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  320. 

In  Milroy  v.  Chicago,  etc.,  R.  Co.,  98  Iowa 
188,  the  court  said:  "We  think  the  true  rule 
is  that,  if  plaintiff  has  produced  evidence  which, 
when  fairly  and  reasonably  considered,  would 
prove  the  alleged  custom,  the  question  then  be- 
comes one  of  fact  for  the  jury,  under  proper 
instructions  from  the  court,  and  that  the  mere 
fact  of  a  conflict  in  the  testimony  does  not,  of 
necessity,  and  as  a  matter  of  law,  negative  the 
alleged  custom." 

On  Appeal  the  verdict  of  a  jury,  on  conflict- 
ing evidence  as  to  the  existence  of  a  usage,  will 
ordinarily  not  be  disturbed.  Merehin  v.  Ball, 
68  Cal.  205.  And  see  The  Iona,  (C.  C.  A.)  80 
Fed.  Rep.  933  ;  Powell  v.  Luders,  84  Minn.  372  ; 
Schipper  v.  Milton,  51  N.  Y.  App.  Div.  522, 
affirmed  169  N.  Y.  583. 

What  Not  Disproof  of  Usage.  —  The  fact  that 
witnesses,  who  had  testified  to  a  usage  to  regard 
certificates  of  indebtedness  indorsed  in  blank 
as  negotiable  and  as  passing  by  delivery,  on 
cross-examination  admitted  that  if  a  stranger 
presented  such  an  instrument  to  them  they 
would  inquire  into  his  responsibility  before  ac- 
cepting, was  held  not  to  impair  their  testimony 
as  to  the  existence  of  the  custom.  Scollans  v. 
Rollins,  179  Mass.  346,  88  Am.  St.  Rep.  386. 

Where  several  witnesses  testified  directly  to 
a  custom  to  consider  a  "  carload "  as  twenty- 
five  thousand  pounds,  it  was  held  that  the  exist- 
ence of  such  custom  was  not  disproved  by  other 
witnesses  who  testified  that  on  ordering  a  car- 
load they  received  twenty  thousand  pounds,  but 
admitted  that  they  generally  specified  the  num- 
ber of  pounds  to  be  shipped.  Woldert  v. 
Arledge,  11  Tex.  Civ.  App.  484. 
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convincingly  such  a  usage  as  can  fairly  be  presumed  to  have  entered  into  the 
intention  of  the  parties;1  and  where  it  is  apparent  that,  by  reason  of  conflict 
of  opinion  as  to  the  nature,  scope,  or  prevalence  of  the  alleged  usage,  the 
evidence  is  not  legally  sufficient  to  establish  its  existence,  the  court  may 
properly  refuse  to  submit  the  question  to  the  jury.3 

VI.  Province  of  Court  and  Jury.  —  Proof  of  a  usage  involves  questions 
both  of  law  and  fact.  It  is  a  question  of  law  for  the  court  to  decide  whether 
a  given  state  of  facts  constitutes  such  a  usage  as  should  be  allowed  to  control 
the  rights  of  the  parties;  whether  such  a  state  of  facts  has  been  proved  is  a 
question  for  the  jury.3 

VII.  How  Usages  Construed.  —  Usages  are  strictly  construed  and  will  not 
be  allowed  to  operate  beyond  the  classes  of  persons  or  contracts  in  regard  to 
which  they  prevail.4    Thus,  a  usage  prevailing  in  regard  to  the  relation  of 


1.  Must  Be  Clearly  Proved —  England.  —  Rush- 
forth  v.  Hadfield,  6  East  519;  Lewis  v.  Mar- 
shall, 7  M.  &  G.  729,  49  E.  C.  L.  729. 

United  States.- — The  John  H.  Cannon,  51 
Fed.  Rep.  46;  The  Iona,  (C.  C.  A.)  80  Fed. 
Rep.  933;  Farley  v.  Cincinnati,  etc.,  R.  Co.,  108 
Fed.  Rep.  14 ;  Winthrop  v.  Union  Ins.  Co.,  2 
Wash.  (U.  S.)  7;  The  Bark  Innocenta,  10  Ben. 
(U.  S.)  410. 

Alabama.  —  Alabama,  etc.,  R.  Co.  v.  Kidd, 
35  Ala.  209. 

Georgia.  —  Georgia,  etc.,  R.  Co.  v.  Pound,  1 1 1 
Ga.  6. 

Illinois.  —  Sweet  v.  Leach,  6  111.  App.  212; 
Cleveland,  etc.,  R.  Co.  v.  Jenkins,  174  111.  398, 
66  Am.  St.  Rep.  296. 

Louisiana.  —  Tonge  v.  Kennett,  10  La.  Ann. 
800. 

Maryland.  —  Susquehanna  Fertilizer  Co.  v. 
White,  66  Md.  444,  59  Am.  Rep.  186. 

Massachusetts.  —  Cook  v.  Fiske,  12  Gray 
(Mass.)  491  ;  Scudder  v.  Bradbury,  106  Mass. 
422;  Upton  v.  Sturbridge  Cotton  Mills,  in 
Mass.  446;  Haskins  v.  Warren,  115  Mass.  514. 

Nebraska.  —  McConnell  v.  Bettman,  (Neb. 
1902)  90  N.  W.  Rep.  648. 

New  Jersey.  —  Runyan  v.  Central  R.  Co.,  64 
N.  J.  L.  67  ;  J.  C.  Smith,  etc.,  Co.  v.  Lunger,  64 
N.  J.  L.  539- 

New  York.  —  Dawson  v.  Kittle,  4  Hill  (N. 
Y.)  107  ;  Dickinson  v.  Poughkeepsie,  75  N.  Y. 
65  ;  Robinson  v.  New  York,  etc.,  Steamship  Co., 

75  N.  Y.  App.  Div.  431  ;  Booth  v.  Baird,  87 
Hun  (N.  Y.)  452. 

North  Carolina.  —  Richardson  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  Car.  100. 

Pennsylvania.  —  Adams  v.  Pittsburg  Ins.  Co., 

76  Pa.  St.  411. 

Wisconsin.  — ■  Hinton  v.  Coleman,  45  Wis. 
165  ;  Hibbard  v.  Peek,  75  Wis.  619. 

Instances  of  Express  Contracts.  —  Testimony 
that  a  certain  thing  has  been  expressly  stipu- 
lated for  by  contract  in  other  instances  does 
not  tend  to  prove  a  usage.  Hearn  v.  Equitable 
Safety  Ins.  Co.,  3  Cliff.  (U.  S.)  328;  Price  v. 
White,  9  Ala.  563;  Morris  v.  Agnew,  57  111. 
App.  229  ;  Swain  v.  Thompson,  (N.  Y.  City  Ct. 
Gen.  T.)  6  Misc.  (N.  Y.)  209 ;  Leitner  v. 
Boehm,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 
790;  Thompson  v.  Exum,  131  N.  Car.  in. 
And  see  Evansville,  etc.,  R.  Co.  v.  Young,  28 
Ind.  516. 

Ignorance  of  Usage  as  Evidence  of  Nonexistence. 
In  The  Harbinger,  50  Fed.  Rep.  941,  it  was 


held  that  a  custom  is  not  shown  to  be  estab- 
lished at  a  port,  where  the  testimony  of  the 
witnesses  who  aver  that  the  custom  exists  is 
met  by  an  almost  equal  number  of  witnesses 
with  equal  facilities  of  knowing,  who  testify  to 
never  having  heard   of  such  custom. 

In  Lewis  v.  The  Ship  Success,  18  La.  Ann. 
1,  it  was  said:  When  "the  question  is  of  a 
custom  or  usage,  and  it  is  not  known  to  those 
who,  from  business  and  connections,  have  the 
best  means  of  knowing  it,  the  ignorance  of  it  is, 
in  some  sense,  positive  testimony  of  its  non- 
existence." See  also  Evansville,  etc.,  R.  Co. 
v.  Young,  28  Ind.  516. 

Disproof  of  Custom. —  A  usage  being  asserted 
by  a  seller  of  real  estate  to  give  quit-claim 
deeds  only  to  purchasers,  evidence  that  it  had 
offered,  for  an  increased  price,  to  give  a  war- 
ranty deed  was  held  admissible  as  tending  to 
disprove  the  existence  of  the  alleged  usage. 
Beach  v.  Travelers'  Ins.  Co.,  73  Conn.  118. 

2.  Evidence  Not  Legally  Sufficient. —  Green- 
wich Ins.  Co.  v.  Waterman,  (C.  C.  A.)  54  Fed. 
R<-p.  839 ;  Turner  v.  Dawson,  50  111.  85  ;  Cogs- 
well v.  Chubb,  1  N.  Y.  App.  Div.  93,  affirmed 
157  N.  Y.  709. 

3.  Province  of  Court  and  Jury.  —  See  the 
article  Usages  and  Customs  in  the  Encyclo- 
paedia of  Pleading  and  Practice,  vol.  22,  p. 
405.  As  to  questions  of  law  and  fact  generally, 
see  in  this  work  the  title  Questions  of  Law 
and  Fact,  vol.  23,  p.  543. 

4.  Usages  Strictly  Construed  —  Illinois.  — 
Leggat  v.  Sands'  Ale  Brewing  Co.,  60  111.  158; 
Currie  v.  Syndicate  Des  Cultivators,  etc.,  104 
111.  App.  165. 

Maryland.  —  Canby  v.  Frick,  8  Md.  163.  And 
see  Maryland  F.  Ins.  Co.  v.  Whiteford,  3 1  Md. 
219,  1  Am.  Rep.  45. 

Massachusetts.  — 'Meigs  v.  Mutual  Marine 
Ins.  Co.,  2  Cush.  (Mass.)  439  ;  Metcalf  v. 
Weld,  14  Gray  (Mass.)  210;  Rupp  v.  Sampson, 
16  Gray  (Mass.)  398,  77  Am.  Dec.  416. 

Michigan.  —  Wright  v.  Caldwell,  3  Mich.  51. 

Minnesota.  —  Dike  v.  Pool,  15  Minn.  315. 

Missouri.  —  Boogher  v.  Maryland  L.  Ins.  Co., 
6  Mo.  App.  592 ;  Martin  v.  Ashland  Mill  Co., 
49  Mo.  App.  '23. 

Nezv  Jersey.  —  Overman  v.  Hoboken  City 
Bank,  31  N.  J.  L.  563;  Runyan  v.  Central  R. 
Co.,  64  N.  J.  L.  67. 

New  York.  —  De  Cordova  v.  Barnum,  130  N. 
Y.  615,  27  Am.  St.  Rep.  538;  Packard  v.  Get- 
man,  6  Cow.  (N.  Y.)  757,  16  Am.  Dec.  475; 
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landlord  and  tenant  will  not  apply  to  a  case  of  vendor  and  purchaser;1  nor 
will  a  usage  for  a  bank  teller  to  issue  certificates  of  deposit  authorize  him  to 
certify  checks;  a  nor  will  a  usage  to  deliver  goods  to  a  mate  of  a  ship  justify 
delivery  to  any  one  else.3  Many  eminent  judges  have  expressed  themselves 
as  strongly  opposed  to  the  admission  of  evidence  of  usage  except  within 
carefully  guarded  limits.4 


Main  v.  Eagle,  i  E.  D.  Smith  (N.  Y.)  619; 
Field  v.-  Banker,  9  Bosw.  (N.  Y.)  467. 

Rhode  Island.  —  Nichols  v.  De  Wolf,  1  R. 

i.  277. 

South  Carolina.  —  Colcock  v.  Louisville,  etc., 
R.  Co.,  1  Strobh.  L.  (S.  Car.)  329. 
Usage  Applying  to  Different  Class  of  Contracts. 

—  In  Ranous  v.  Hughes,  (Supm.  Ct.  App.  T.) 
19  Misc.  (N.  Y.)  46,  a  contract  by  a  writer  with 
a  publisher  to  write  certain  articles,  under 
which  books  of  reference  were  sent  to  him  by 
the  publisher,  was  held  not  to  be  controlled  by 
a  usage  entitling  literary  critics  to  retain  books 
sent  them  by  publishers  for  review. 

In  Deane  v.  Everett,  90  Iowa  242,  where  the 
question  was  as  to  the  authority  of  a  traveling 
agent  to  fix  the  price  of  iron  safes  sold  by  him, 
it  was  held  that  a  usage  among  wholesale  mer- 
chants dealing  in  other  kinds  of  goods  was  not 
admissible  to  show  such  authority  in  the  agent. 

In  Mowatt  v.  Wilkinson,  110  Wis.  176,  a  usage 
to  saw  logs  in  the  order  in  which  they  came 
to  the  mill  when  the  contract  did  not  require 
continuous  sawing,  was  held  not  to  apply  to  a 
contract  to  saw  "  as  fast  as  he  could." 

Need  Not  Go  Beyond  Usage, —  Where  usage 
requires  a  carrier  delivering  goods  at  a  wharf 
to  notify  the  consignee  at  his  place  of  business, 
the  carrier  need  not  go  beyond  the  usage  and 
seek  the  consignee  elsewhere  than  at  his  place 
of  business  if  that  is  closed.  Ely  v.  New 
Haven  Steamboat  Co.,  53  Barb.  (N.  Y.)  207. 

No  Retrospective  Operation  can  be  allowed  to 
a  change  of  usage  in  a  department  of  the  gov- 
ernment. U.  S.  v.  Macdaniel,  7  Pet.  (U.  S.) 
4;  U.  S.  v.  Buchanan,  Crabbe  (U.  S.)  563. 

Manor  Customs  in  England  are  not  extended 
to  cases  not  clearly  falling  within  their  scope. 
Richardson  v.  Walker,  2  B.  &  C.  827,  9  E.  C.  L. 
258 ;  Muggleton  v.  Barnett,  2  H.  &  N.  653 ; 
Arthur  v.  Bokenham,  11  Mod.  148;  Denn  v. 
Spray,  1  T.  R.  466. 

1.  Landlord  and  Tenant — Vendor  and  Purchase  ?. 

—  Hendrickson  v.  Ivins,  1  N.  J.  Eq.  562. 

2.  Bank  Teller  —  Certification  of  Checks.  — 
Mussey  v.  Eagle  Bank,  9  Met.  (Mass.)  306. 

3.  Delivery  to  Mate  of  Ship.  —  Leigh  v.  Smith, 
1  C.  &  P.  638,  11  E.  C.  L.  506. 

4.  Disposition  to  Narrow  Limits  of  Usage.  — 
In  The  Schooner  Reeside,  2  Sumn.  (U.  S.)  567, 
Story,  J.,  said :  "  I  own  myself  no  friend  to 
the  almost  indiscriminate  habit,  of  late  years, 
of  setting  up  particular  usages  or  customs  in 
almost  all  kinds  of  business  or  trade,  to  con- 
trol, vary,  or  annul  the  general  liabilities  of 
parties  under  the  common  law,  as  well  as  under 
the  commercial  law.  It  has  long  appeared  to 
me  that  there  is  no  small  danger  in  admitting 
such  loose  and  inconclusive  ifsages  and  cus- 
toms, often  unknown  to  particular  parties,  and 
always  liable  to  great  misunderstandings  and 
misinterpretations  and  abuses,  to  outweigh  the 
well-known  and  well-settled  principles  of  law. 
And  I  rejoice  to  find  that  of  late  years  the 


courts  of  law,  both  in  England  and  in  America, 
have  been  disposed  to  narrow  the  limits  of 
the  operation  of  such  usages  and  customs,  and 
to  discountenance  any  further  extension  of 
them." 

And  in  Donnell  v.  Columbian  Ins.  Co.,  2 
Sumn.  (U.  S.)  366,  the  same  judge  said:  "I 
am  among  those  judges  who  think  usages  among 
merchants  should  be  very  sparingly  adopted  as 
rules  of  law  by  courts  of  justice,  as  they  are 
often  founded  in  mere  mistake,  and  still  more 
often  in  the  want  of  enlarged  and  comprehen- 
sive views  of  the  full  bearing  of  principles." 

In  Strong  v.  Grand  Trunk  R.  Co.,  15  Mich. 
206,  93  Am.  Dec.  184,  Judge  Cooley  said: 
,"  Special  customs  are  so  liable  to  create  con- 
fusion of  legal  rules  in  directions  not  contem- 
plated in  their  adoption,  that  they  are  admitted 
into  the  law  with  great  reluctance ;  and  it  is 
not  often  a  hardship  to  parties  to  reject  a  cus- 
tom, so  long  as  they  are  left  free  to  make  their 
own  bargains,  and  can  incorporate  it  in  their 
contracts  if  they  see  fit  to  do  so." 

In  Bolton  v.  Colder,  1  Watts  (Pa.)  360,  Gib- 
son, C.  J.,  said  :  "  Nothing  should  be  more  per- 
tinaciously resisted  than  these  attempts  to  trans- 
fer the  functions  of  the  judge  from  the  bench 
to  the  witness  stand,  by  evidence  of  customs  in 
derogation  of  the  general  law,  that  would  in- 
volve the  responsibilities  of  the  parties  in  rules 
whose  existence,  perhaps,  they  had  no  reason  to 
suspect  before  they  came  to  be  applied  to  their 
rights.  If  the  existence  of  a  law  be  so  obscure 
as  to  be  known  to  the  constitutional  expositors 
of  it  only  through  the  evidence  of  witnesses,  it 
is  no  extravagant  assumption  to  take  for  granted 
that  the  party  to  be  affected  was  ignorant  of  it 
at  the  time  when  the  knowledge  of  it  would 
have  been  most  material  to  him  ;  and  to  try  a 
man's  actions  by  a  rule  with  which  he  had  not 
an  opportunity  to  become  acquainted  before- 
hand is  the  very  worst  species  of  tyranny." 

•In  Powell  v.  Thompson,  80  Ala.  51,  Somer- 
ville,  J.,  said  :  "  The  tendency  of  modern  au- 
thorities is  strongly  against  the  loose  policy  of 
the  English  courts,  as  manifested  in  their 
earlier  decisions,  admitting  inconclusive  facts 
in  proof  of  local  usage,  and  thereby  contradict- 
ing the  necessary  implications  of  written  agree- 
ments under  the  pretext  of  annexing  incidents 
to  them."  (Citing  Thompson  v.  Riggs,  5  Wall. 
(U.  S.)  663;  Brown  v.  Foster,  113  Mass.  136, 
18  Am.  Rep.  463.) 

In  Trueman  v.  Loder,  11  Ad.  &  El.  589,  39 
E.  C.  L.  178,  Lord  Denman,  C.  J.,  said:  "If 
a  legislator  were  called  to  consider  the  ex- 
pediency of  passing  a  law  upon  this  subject,  the 
conclusion  at  which  he  would  arrive  is  hardly 
open  to  a  doubt.  He  would  decide  at  onco 
that  the  written  contract  must  speak  for  itself 
on  all  occasions ;  that  nothing  should  be  left 
to  memory  or  speculation.  There  is  no  incon- 
venience in  requiring  parties  making  written 
contracts  to  write  the  whole  of  their  contracts, 
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VIIL  Functions  of  Usages  —  1.  Application  to  Matters  Other  than  Contracts 
—  a.  In  GENERAL.  —  While,  strictly  speaking,  the  proper  office  of  usage  is 
to  aid  in  the  interpretation  of  contracts,1  yet  evidence  of  the  usual  or  cus- 
tomary way  of  doing  a  certain  thing  will  frequently  be  admitted  for  other 
purposes  in  order  to  shed  light  on,  or  explain,  the  acts  of  parties  or  to  arrive 
at  the  intent  underlying  such  acts.3  But  it  must  always  be  borne  in  mind 
that  the  function  of  usage  is  merely  to  explain  and  that  it  cannot  be  allowed 
to  interfere  with  property  rights  as  fixed  by  law.3 

b.  Fraud.  —  Evidence  of  usage  is  generally  admissible  to  determine 
whether  the  acts  of  the  parties  were  with  intent  to  defraud.4 


while,  in  mercantile  affairs,  no  mischief  can  be 
greater  than  the  uncertainty  produced  by  per- 
mitting verbal  statements  to  vary  bargains  com- 
mitted to  writing.  But  the  nature  of  this  ex- 
planatory evidence  renders  it  peculiarly  dan- 
gerous. Those  who  have  heard  it  must  have 
been  struck  with  the  hesitating  strain  in  which 
it  is  given  by  men  of  business,  and  their  wish 
to  secure  the  correctness  of  their  answer  by 
referring  to  the  written  document.  Again, 
what  can  be  more  difficult  than  to  ascertain  as 
a  matter  of  fact,  such  a  prevalence  of  what  is 
called  a  custom  in  trade  as  to  justify  a  ver- 
dict that  it  forms  a  part  of  every  contract?  De- 
bate may  also  be  fairly  raised  as  to  the  rights 
of  binding  strangers  by  customs  probably  un- 
known to  them ;  a  conflict  may  exist  between 
the  customs  of  two  different  places  ;  and,  sup- 
nosing  all  these  difficulties  removed,  and  the 
custom  fully  proved,  still  it  will  almost  always 
remain  doubtful  whether  the  parties  to  the  in- 
dividual contract  really  meant  that  it  should 
include  the  custom." 

For  Other  Cases  in  Which  Similar  Views  Are 
Expressed,  see  Partridge  v.  Phoenix  Mut.  L. 
Ins.  Co.,  15  Wall.  (U.  S.)  573  ;  Barlow  v.  Lam- 
bert, 28  Ala.  704,  65  Am.  Dec.  374;  Cox  v. 
O'Riley,  4  Ind.  368,  58  Am.  Dec.  633  ;  Harper 
v.  Pound,  10  Ind.  32;  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mass.)  420;  Higgins  v. 
Moore,  34  N.  Y.  417;  Dykers  v.  Allen,  7  Hill 
(N.  Y.)  497,  42  Am.  Dec.  87 ;  Stoever  v.  Whit- 
man, 6  Binn.  (Pa.)  417;  Delaplane  v.  Cren- 
shaw, 15  Gratt.  (Va.)  457. 

1.  See  infra,  this  section,  Application  to  Con- 
tracts. 

2.  To  Explain  Evidence,  —  In  an  action 
against  a  husband  for  goods  charged  to  the  wife 
on  the  plaintiff's  books,  the  plaintiff  may  intro- 
duce evidence  of  his  personal  custom  thus  to 
charge  goods  to  the  wife,  although  the  credit  is 
really  given  to  the  husband,  in  order  to  explain 
such  entries  when  introduced  in  evidence. 
Arnold  v.  Allen,  9  Daly  (N.  Y.)  198. 

Where,  in  an  action  involving  the  ownership 
of  cattle,  one  party  put  in  evidence  that  such 
cattle  had  been  rendered  for  assessment  in  the 
name  of  A  B,  it  was  held  that  a  usage  to  render 
cattle  for  assessment  in  the  name  of  the  person 
in  charge  of  them  rather  than  in  the  name  of 
the  true  owner,  was  admissible  to  rebut  the  in- 
ference of  ownership  sought  to  be  drawn  from 
such  rendering.  McClure  v.  Sheek,  68  Tex. 
426. 

To  Support  Testimony.  —  Testimony  by  an  at- 
torney that  his  uniform  habit  in  delivering  at- 
tachments to  officers  was  not  to  instruct  them 
to  take  receiptors,  is  admissible  in  support  of 
39  C.  of  L.— 27 


his  testimony  that  he  did  not  do  so  in  a  par- 
ticular instance.  Hine  v.  Pomeroy,  39  Vt.  an. 
But  evidence  of  a  local  custom  of  other  attor- 
neys to  so  instruct  the  officer  is  not  admissible 
to  show  that  a  particular  attorney  did  it,  when 
he  has  testified  directly  that  he  did  not  and 
that  it  was  his  habit  not  to  do  so.  Hine  v. 
Pomeroy,  40  Vt.  103. 

In  an  action  by  a  sheriff  against  his  deputy 
to  recover  an  amount  he  had  been  obliged  to 
pay  because  of  a  false  return  by  the  deputy, 
evidence  of  a  custom  for  deputies  to  deliver  to 
the  sheriff  all  writs  and  for  the  sheriff  to  in- 
dorse the  return  thereon  as  directed  by  the 
deputy,  was  held  inadmissible,  as  between  the 
sheriff  and  deputy,  to  show  that  such  return 
had  in  fact  been  made.  Naylor  v.  Semmes,  4 
Gill  &  J.  (Md.)  273. 

To  Explain  Retention  of  Notes.  —  A  custom  of 
merchants  in  a  certain  place  to  retain  bills  and 
notes  paid  by  them  for  their  county  customers 
until  the  end  of  the  year  for  settlement,  may 
be  shown  in  evidence  to  account  for  the  fact 
that  notes  remained  in  the  hands  of  a  merchant 
after  they  were  paid.  Remy  v.  Duffee,  4  Ala. 
365. 

In  an  Action  Ex  Delicto  business  usage  be- 
tween the  parties  is  admissible  so  far  as  it  sheds 
light  on,  or  explains,  the  acts  of  the  parties 
in  regard  to  the  matter  in  controversy.  Baker 
v.  Troy  Compress  Co.,  114  Ala.  415. 

Usages  in  Governmental  Departments  —  Of  ne- 
cessity usages  have  been  established  in  every 
department  of  the  government  which  have  be- 
come a  kind  of  common  law,  and  regulate  the 
rights  and  duties  of  those  who  act  within  their 
respective  limits.  U.  S.  v.  Macdaniel,  7  Pet. 
(U.  S.)  1  ;  U.  S.  v.  Buchanan,  Crabbe  (U. 
S.)  563- 

3.  See  supra,  III.  Requisites  of  Valid  Usage 
■ —  Legality. 

4.  To  Prove  or  Disprove  Fraudulent  Potent,  — 
Hills  v.  Hoitt,  18  N.  H.  603;  Seavy  v.  Dear- 
born, 19  N.  H.  351;  Willard  v.  Merritt,  45 
Barb.  (N.  Y.)  295;  De  Cernea  v.  Cornell,  (C. 
PI.  Gen.  T.)  3  Misc.  (N.  Y.)  241.  But  see  Ful- 
ler v.  Robinson,  86  N.  Y.  306,  40  Am.  Rep.  540  ; 
Gerhard  v.  Neese,  36  Tex.  635.  See  gen- 
erally the  title  Fraud  and  Deceit,  vol.  14,  p. 
199. 

Bankruptcy  —  Preference.  —  In  a  proceeding 
against  creditors  of  a  bankrupt  to  recover  prop- 
erty alleged  to  have  been  conveyed  to  give  a 
fraudulent  preference,  evidence  of  a  usage  in 
the  bankrupt's  line  of  business  to  make  the  same 
kind  of  sales  was  admissible  as  bearing  on  the 
question  whether  such  conveyance  was  out  of 
the  ordinary  course  of  business  and  made  with 
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c.  NEGLIGENCE.  —  As  a  general  rule  it  may  be  said  that  whenever  the 
law  condemns  an  act  as  negligent,  evidence  of  a  custom  or  usage  to  do  such 
act  is  not  admissible  to  show  that  the  act  was  not  negligent.1  Thus,  a  com- 
mon carrier  cannot  excuse  an  act  on  its  part  which  the  law  brands  as  negligent 
by  proof  that  other  carriers  conduct  their  business  in  the  same  manner.* 
But  when  the  question  is  whether  or  not  there  was  want  of  due  care  in  any 
particular  case,  evidence  of  usage  is  admissible  to  show  what  constitutes  due 
care  as  applied  to  that  particular  case.  "  Ordinary  care  "  is  not  measured  by 
a  fixed  rule,  but  by  the  usages  of  different  places  and  trades.3 

Contributory  Negligence.  —  And  so,  where  the  plaintiff's  injury  was  caused  by 
an  act  on  his  part  which  the  law  regards  as  negligent  per  se,  he  cannot  excuse 
his  contributory  negligence  by  proof  of  a  custom  on  the  part  of  others  to  do 
the  same  act  in  the  same  way.4    But  where  an  act  is  not  negligent  per  se,  the 


a  fraudulent  intent.  Otis  v.  Hadley,  112  Mass. 
100. 

When  Not  Admissible.  —  Where  the  bona  fides 
of  a  transaction  is  clearly  established  by  posi- 
tive testimony,  evidence  of  departure  from  cus- 
tom, as  tending  to  show  fraud,  is  not  admis- 
sible. Blum  v.  Bassett,  67  Tex.  194,  following 
International,  etc.,  R.  Co.  v.  Gilbert,  64  Tex. 
536. 

1.  Usage  Cannot  Excuse  Negligence,  —  See  the 
titles  Negligence,  vol.  21,  p.  524;  Fires,  vol. 
13,  p.  528;  and  the  following  additional  cases: 

United  States.  —  Texas,  etc.,  R.  Co.  v.  Behy- 
mer,  189  U.  S.  468. 

Alabama.  —  Hibler  v.  McCartney,  31  Ala. 
Soi. 

Illinois.  —  Champaign  v.  Patterson,  50  111. 
61. 

Iowa.  —  Henry  v.  Sioux  City,  etc.,  R.  Co.,  66 
Iowa  52. 

Maine.  —  Pulsifer  v.  Berry,  87  Me.  405. 

Maryland.  —  Merchants,  etc.,  Transp.  Co.  v. 
Story,  50  Md.  5,  33  Am.  Rep.  293. 

Massachusetts.  —  Bailey  v.  New  Haven,  etc., 
R.  Co.,  107  Mass.  496;  Blanchette  v.  Holyoke 
St.  R.  Co.,  175  Mass.  51. 

New  York.  —  Wright  v.  Boiler,  42  Hun  (N. 
Y.)  77 ;  Magee  v.  Troy,  48  Hun  (N.  Y.)  383  ; 
Earl  v.  Crouch,  (Supm.  Ct.  Gen.  T.)  16  N.  Y. 
Supp.  770. 

2.  Usage  of  Other  Carriers.  —  Chicago  City  R. 
Co.  v.  Taylor,  170  111.  49;  Allen  v.  Burlington, 
etc.,  R.  Co.,  64  Iowa  94  ;  Fisher  v.  Brig  Norval, 
8  Mart.  N.  S.  (La.)  120;  Hill  v.  Portland,  etc., 
R.  Co.,  55  Me.  438,  92  Am.  Dec.  601  ;  Bailey 
v.  New  Haven,  etc.,  R.  Co.,  107  Mass.  496; 
Ft.  Worth,  etc.,  R.  Co.  v.  Thompson,  2  Tex. 
Civ.  App.  170;  Texas,  etc.,  R.  Co.  v.  Payne,  15 
Tex.  Civ.  App.  58. 

3.  Admissible  on  Question  of  Ordinary  Care  — 
United  States.  —  Hunt  v.  Hurd,  (C.  C.  A.)  98 
Fed.  Rep.  683 ;  Olsen  v.  North  Pac.  Lumber 
Co.,  (C.  C.  A.)  119  Fed.  Rep.  77. 

Alabama.  —  Johnson  v.  Lightsey,  34  Ala.  169, 
73  Am.  Dec.  450. 

California.  —  Hennesey  v.  Bingham,  125  Cal. 
627. 

Connecticut.  —  Barber  v.  Brace,  3  Conn.  9,  8 
Am.  Dec.  149. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Harring- 
ton, 192  111.  9. 

lozva.  —  Mentzer  v.  Davis,  109  Iowa  528; 
Taylor  v.  Star  Coal  Co.,  110  Iowa  40;  Thayer 
7,  Smoky  Hollow  Coal,  Co..  izi  Iowa  izi* 


Massachusetts.  —  Cass  v.  Boston,  etc.,  R.  Co., 
14  Allen  (Mass.)  448. 

Michigan.  —  Carr  v.  St.  Clair  Tunnel  Co.,  131 
Mich.  592;  La  Barre  v.  Grand  Trunk  Western 
R  Co.,  (Mich.  1903)  94  N.  W.  Rep.  735. 

Minnesota.  —  Woehrle  v.  Minnesota  Transfer 
B.  Co.,  82  Minn.  165;  Perras  v.  Booth,  82 
Minn.  191. 

New  York.  —  Bookman  v.  Masterson,  83  N. 
Y.  App.  Div.  4. 

Ohio.  —  Boyce  v.  The  Steamboat  Empress,  1 
Ohio  Dec.  (Reprint)  173,  3  Cine.  L.  Bui.  174; 
Lake  Shore,  etc.,  R.  Co.  v.  Schultz,  9  Ohio  Cir. 
Dec.  816,  19  Ohio  Cir.  Ct.  639;  Lake  Shore, 
etc.,  R.  Co.  v.  Vogelson,  23  Ohio  Cir.  Ct.  361. 

Oregon.  ■ —  Fiore  v.  Ladd,  22  Oregon  202. 

Wisconsin.  —  Jochem  v.  Robinson,  72  Wis. 
199. 

See  also  the  titles  Negligence,  vol.  21,  p. 
524;  Carriers  of  Goods,  vol.  5,  p.  365;  Cross- 
ings, vol.  8,  p.  415. 

The  Usages  of  Carriers  may  be  shown  as  bear- 
ing upon  the  question  of  due  care.  The  Ti- 
tania,  19  Fed.  Rep.  101  ;  Jones  v.  Pitcher,  3 
Stew.  &  P.  (Ala.)  135,  24  Am.  Dec.  716;  Myers 
v.  Perry,  1  La.  Ann.  372. 

Customary  Use  of  Railroad  Track. —  Where  a 
railroad  company  is  sued  for  injury  to  a  person 
walking  on  its  tracks,  it  is  competent  to  prove 
a  customary  use  of  such  tracks  by  the  public  as 
tending  to  show  the  degree  of  care  owing  by 
the  railroad  company,  or,  in  other  words,  to 
show  whether  the  person  injured  should  be  re- 
garded as  a  licensee  or  a  mere  trespasser. 
Bullard  v.  Southern  R.  Co.,  116  Ga.  644;  Illi- 
nois Cent.  R.  Co.  v.  Eicher,  100  111.  App.  599  ; 
McCarty  v.  New  York  Cent.,  etc.,  R.  Co.,  73  N. 
Y.  App.  Div.  34;  Jones  v.  Charleston,  etc.,  R. 
Co.,  65  S.  Car.  410;  International,  etc.,  R.  Co. 
v.  Brooks,  (Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
1056;  Law  v.  Missouri,  etc.,  R.  Co.,  29  Tex. 
Civ.  App.  134;  Texas,  etc.,  R.  Co.  v.  Ball,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  420.  Compare 
Louisville,  etc.,  R.  Co.  v.  Mitchell,  134  Ala.  261  ; 
Denver,  etc.,  R.  Co.  v.  Buffehr,  30  Colo.  27 ; 
Lyons  v.  Illinois  Cent.  R.  Co.,  (Ky.  1900)  59  S. 
W.  Rep.  507. 

4.  Contributory  Negligence  —  United  States. 
—  King  v.  Illinois  Cent.  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  8sS- 

Alabama.  —  Warden  v.  Louisville,  etc.,  R. 
Co.,  94  Ala.  277 ;  George  v.  Mobile,  etc.,  R.  Co., 
109  Ala.  245. 

Georgia*  —  Mayfield  v.  Savannah,  etc.,  R.  Co., 
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plaintiff,  to  rebut  a  charge  of  contributory  negligence,  may  introduce  evidence 
of  a  general  custom  among  persons  experienced  in  the  performance  of  the 
same  act,  under  similar  circumstances,  to  perform  it  as  he  did.1 

d.  TRESPASS.  — Where  a  certain  act  is  declared  by  law  to  be  a  trespass, 
it  cannot  be  justified  by  proof  of  a  usage  to  do  such  acts.2  But  evidence  of 
usage  is  admissible  to  support  a  claim  that  an  act  alleged  to  be  a  trespass  was 
in  fact  lawfully  done,3  as  that  it  was  done  under  an  implied  license.4 

e.  Construction  of  Statutes.  ■ —  Usage  may  sometimes  be  admitted 
to  explain  ambiguities  in  statutory  language,  where  it  can  fairly  be  presumed 
that  the  statute  was  drawn  with  reference  to  such  usage.5  And  so  usage 
may  be  admitted,  especially  if  the  statute  be  an  ancient  one,  to  show  the 
practical  construction  which  has  been  given  it.6 


87  Ga.  374 ;  Chattanooga  Southern  R.  Co.  v. 
Myers,  112  Ga.  237. 

Illinois.  —  West  Chicago  St.  R.  Co.  v.  Torpe, 
187  111.  610. 

Iowa.  —  Kroy  v.  Chicago,  etc.,  R.  Co.,  32 
Iowa  357;  Ferguson  v.  Central  Iowa  R.  Co.,  58 
Iowa  293. 

Kansas.  —  Southern  Kansas  R.  Co.  v.  Rob- 
bins,  43  Kan.  145. 

Minnesota.  —  Wherry  v.  Duluth,  etc.,  R.  Co., 
64  Minn.  415. 

Texas.  —  Texas  Midland  R.  Co.  v.  Taylor, 
(Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  892. 

1.  Admissible  on  Question  of  Ordinary  Care.  — 
Waters  v.  Moss,  12  Cal.  535,  73  Am.  Dec.  561 ; 
Whitsett  v.  Chicago,  etc.,  R.  Co.,  67  Iowa  150; 
Prosser  v.  Montana  Cent.  R.  Co.,  17  Mont. 
372;  Keating  v.  New  York  Cent.,  etc.,  R.  Co., 
49  N.  Y.  673;  Nelson  v.  Southern  Pac.  Co.,  18 
Utah  244. 

Customary  Disregard  of  Rules.  —  In  an  action 
against  an  employer  for  an  injury  sustained  by 
an  employee  while  acting  in  violation  of  one  of 
the  latter's  rules,  evidence  of  a  customary  disre- 
gard of  such  rule,  known  to  the  employer,  is 
admissible.  See  the  title  Master  and  Servant, 
vol.  20,  p.  106. 

2.  Trespass  Not  Justified  by  Usage. —  Evans  v. 
Hesler,  1  Bibb  (Ky.)  561  ;  Codman  v.  Evans,  5 
Allen  (Mass.)  308,  81  Am.  Dec.  748  ;  Perley  v. 
Langley,  7  N.  H.  233;  Nudd  v.  Hobbs,  17  N. 

H.  524;  Winder  v.  Blake,  4  Jones  L.  (49  N. 
Car.)  332.  See  also  Adams  v.  Morse,  51  Me. 
497- 

Evidence  that  it  was  the  custom  in  a  certain 
locality  for  boys  to  play  in  the  street  does  not 
tend  to  prove  that  such  use  of  the  street  is  law- 
ful. Schierhold  v.  North  Beach,  etc.,  R.  Co., 
40  Cal.  447. 

3.  Act  Done  under  Contract. —  Where  usage 
annexes  to  leases  the  incident  that  the  tenant 
shall  have  the  way-going  crop,  evidence  of 
such  usage  is  admissible  to  show  that  the  tak- 
ing of  such  crop  was  not  a  trespass.  Stultz  v. 
Dickey,  5  Binn.  (Pa.)  285,  6  Am.  Dec.  411. 

Reasonable  Use  of  Ri^ht  of  Wsv.  — Where 
one  has  a  right  of  way  over  the  land  of  another, 
evidence  of  usage  is  admissible  as  tending  to 
show  whether  a  certain  act  was  a  reasonable 
use  thereof,  or  was  such  an  abuse  of  his  ease- 
ment as  to  make  him  a  trespasser.    O'Linda  v. 

I.  othrop,  21  Pick.  (Mass.)  292,  32  Am.  Dec. 
261  ;  Underwood  v.  Carney,  1  Cush.  (Mass.) 
.-8s:  Gerrard  v.  Cooke,  2  B.  &  P.  N.  R.  100. 
And  see  Philadelphia  v.  Presbyterian  Board  of 


Publication,  9  Phila.  (Pa.)  499,  29  Leg.  Int. 
(Pa.)  53- 

Reasonable  Use  of  Water  Power  —  In  Gould  v. 
Boston  Duck  Co.,  13  Gray  (Mass.)  442,  it  was 
held  that  usage  is  some  proof  of  what  is  con- 
sidered a  reasonable  use  of  water  power,  "  be- 
cause it  affords  evidence  of  the  tacit  consent  of 
all  parties  interested,  to  the  general  convenience 
of  such  use." 

A  Claim  of  Right  by  Prescription  may  be  sup- 
ported by  evidence  of  usage.  Heath  v.  Ricker, 
2  Me.  72. 

4.  To  Show  License.  —  Marsh  v.  Colby,  39 
Mich.  626,  33  Am.  Rep.  439  ;  Wheeler  v.  Rowell, 
7  N.  H.  515;  Knowles  v.  Dow,  22  N.  H.  387, 
55  Am.  Dec.  163. 

Cattle  Running  at  Large.  —  A  horse  running 
at  large  on  uninclosed  land  is  not  a  trespasser 
where  it  is  the  general  custom  of  the  neighbor- 
hood to  allow  cattle  to  run  at  large  on  such 
lands.  Durham  v.  Musselman,  2  Blackf.  (Ind.) 
96. 

Colt  Running  with  Dam.  —  A  young  colt  run- 
ning after  its  dam  is  not  an  animal  running  at 
large  so  as  to  be  a  trespasser  on  the  highway, 
since  it  is  the  universal  custom  for  colts  to  thus 
run  after  their  dams.  Hillyard  v.  Grand  Trunk 
R.  Co.,  8  Ont.  583. 

5.  To  Explain  Meaning-  of  Statutory  Lano—T«. 
—  Love  v.  Hinckley,  Abb.  Adm.  440  ;  U.  S.  v. 
Pine  River  Logging,  etc.,  Co.,  (C.  C.  A.)  89  Fed. 
Rep.  907;  People  v.  Borda,  105  Cal.  636; 
Frazier  v.  Warfield,  13  Md.  279;  Cambridge  v. 
Lexington,  17  Pick.  (Mass.)  222;  Meriam  v. 
Harsen,  2  Barb.  Ch.  (N.  Y.)  232 ;  Steiner  v. 
Coxe,  4  Pa.  St.  13;  Elder  v.  Charlotte,  etc..  R. 
Co.,  13  S.  Car.  279. 

As  to  interpretation  of  statutory  language 
generally,  see  the  title  Statutes,  vol.  26,  p.  605 
et  seq. 

Revenue  Laws  are  construed  in  the  light  of 
prevailing  usages.  See  the  title  Revenue  Laws, 
vol.  24,  p.  889. 

6.  Construction  from  Long  Usage.  —  See  the 
title  Statutes,  vol.  26,  p.  633  et  seq.  See  also 
Sage  v.  Wilcox,  6  Conn.  8 ;  Cole  v.  Skrainka, 
37  Mo.  App.  427  ;  Atty.-Gen.  v.  Dublin,  38  N. 
H.  512;  Ex  p.  Leland,  1  Nott  &  M.  (S.  Car.) 
461. 

The  Construction  Given  to  a  Statute  of  Another 
State  by  usage,  as  well  as  by  judicial  decisions 
in  that  state,  is  a  part  of  its  unwritten  law  and 
may  be  proved  by  parol.  Dyer  v.  Smith,  12 
Conn.  384. 

Constitutional  Provision. —  The  usage  of  the 
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2.  Application  to  Contracts  —  a.  To  Create  Contract.  —  Usage  cannot 
create  a  contract  where  none  has  been  made  by  the  parties  or  implied  by 
law.1  But  evidence  of  usage  is  admissible  to  show  whether  or  not  an  alleged 
contract  was  ever  made.3  And  where  the  law  may  imply  a  contract,  usage 
is  admissible  to  establish  the  terms  thereof.3  Thus,  by  trade  usage  a  lien 
may  be  established,4  or  excluded.5 

b.  To  Interpret  Contract  —  (i)  Express  Incorporation  of  Usages  — 
Parties  are  at  liberty  to  refer  to  and  adopt  any  lawful  usage  as  a  part  of  their 
contract;  and  where  the  language  of  a  contract  stipulates  for  performance 
according  to  a  specified  usage,  the  courts  will  enforce  the  contract  in  accoid- 
ance  with  the  usage  so  incorporated.6    And  where  a  usage  is  thus  referred  lo 

government  in  construing  a  constitutional  pro- 
vision is  entitled  to  consideration  in  determin- 
ing doubtful  constitutional  questions.  State  v. 
Sorrells,  15  Ark.  664;  Solomon  v.  Cartersville, 
41  Ga.  157.  And  see  the  title  Constitutional 
Law,  vol.  6,  p.  932. 

1.  Usage  Cannot  Create  Contract  -  United 
States.  —  Thompson  v.  Riggs,  5  Wall.  (U.  S.) 
679 ;  National  Sav.  Bank  v.  Ward,  100  U.  S. 
195  ;  Cincinnati  First  Nat.  Bank  v.  Burkhardt, 
100  U.  S.  692;  Tilley  v.  Cook  County,  103  U. 
S.  155;  Municipal  Invest.  Co.  v.  Industrial, 
etc.,  Co.,  89  Fed.  Rep.  254. 

Illinois.  —  Currie  v.  Syndicate  Des  Culti- 
vators, etc.,  104  111.  App.  165.  See  also  San- 
ford  v.  Rawlings,  43  111.  92. 

Kansas.  —  McSherry  v.  Blanchfield,  (Kan. 
1904)  75  Pac.  Rep.  121. 

Maine.  —  Leach  v.  Perkins,  17  Me.  462,  35 
Am.  Dec.  268 ;  Ulmer  v.  Farnsworth,  80  Me. 
500. 

Minnesota.  —  Paine  v.  Smith,  33  Minn.  495  ; 
Bowe  v.  Hyland,  44  Minn.  88. 

Mississippi.  —  Harper  v.  Calhoun,  7  How. 
(Miss.)  203. 

Missouri.  —  State  v.  Atchison,  etc.,  R.  Co., 
176  Mo.  687. 

New  York.  —  Brady  v.  American  Mach.,  etc., 
Co.,  86  N.  Y.  App.  Div.  267. 

North  Carolina.  —  Moore  v.  Eason,  11  Ired. 
L.  (33  N.  Car.)  568. 

In  Currie  v.  Syndicate  des  Cultivators,  etc., 
104  111.  App.  1 65,  the  court  said:  "Contracts 
arise  out  of  the  intention  of  parties  to  do  or  not 
to  do  certain  things.  It  thus  follows  that  one 
cannot  be  helu  to  have  contracted  to  do  or  not 
to  do  something  of  which  he  neither  had,  nor 
is  presumed  to  have  had,  knowledge  or  notice. 
Usage,  therefore,  cannot  create  a  contract,  bring 
one  into  being,  where  without  it  none  exists." 

Statute  of  Frauds  —  Memorandum. — Usage  is 
not  admissible  to  create  a  memorandum  within 
the  statute  of  frauds.  That  is,  omitted  terms 
and  conditions  essential  to  a  complete  agree- 
ment cannot  be  supplied  by  usage.  Salomon  v. 
McRae,  9  Colo.  App.  23. 

2.  To  Show  Whether  Contract  Ever  Made.  — 
In  Robeson  v.  Pels,  202  Pa.  St.  399,  it  was  held 
that  a  usage,  requiring  an  answer  to  be  sent 
within  twenty-four  hours  to  a  qualified  accept- 
ance of  an  offer  to  sell  sent  by  cable,  was  ad- 
missible to  show  that  no  contract  had  ever  been 
made. 

In  White  v.  Tripp,  125  N.  Car.  523,  a  usage 
that  goods  sold  to  a  tenant  at  the  landlord's  re- 
quest shall  be  charged  to  the  tenant  with  the 
landlord  as  surety,  was  admitted,  jn  an  action 


against  a  landlord,  to  corroborate  the  plaintiff's 
testimony  that  the  goods  had  been  sold  at  the 
landlord's  request. 

To  Negative  Existence  of  Implied  Contract.  — 
In  Bremerman  v.  Hayes,  9  Pa.  Super.  Ct.  8,  it 
was  held  that  a  usage  among  physicians  not  to 
charge  each  other  for  medical  attention  was 
admissible  to  disprove  an  implied  promise  on 
the  part  of  one  physician  to  pay  another  for  his 
services.     But  see  Madden  v.  Blain,  66  Ga.  49. 

In  Farley  v.  Cincinnati,  etc.,  R.  Co.,  (C.  C. 
A.)  108  Fed.  Rep.  14,  it  was  held  that  usage  as 
to  the  appropriate  time  and  place  for  express 
messengers  to  board  their  cars  was  admissible 
to  show  whether  the  implied  contract  of  a  rail- 
road company  to  carry  an  express  messenger  as 
a  passenger  had  come  into  existence  at  a  cer- 
tain time. 

3.  To  Establish  Terms  of  Implied  Contracts.  — 

Bryan  v.  Brown,  3  Penn.  (Del.)  504. 

In  Kinney  v.  South,  etc.,  Alabama  R.  Co.,  82 
Ala.  368,  the  plaintiff  sued  for  the  conversion 
of  certain  cross-ties  which  he  had  delivered  run 
the  line  of  the  defendant's  road.  It  was  1-  ' 
that  evidence  of  a  usage  to  regard  such  a  de- 
livery as  an  offer  to  sell  was  admissible  to  show 
that  the  defendant  took  the  cross-ties  under 
contract. 

Pilotage  Fees.  —  In  an  action  by  a  pilot  on 
an  implied  contract  to  pay  pilotage  fees,  evi- 
dence of  usage  as  to  how  far  they  shall  pilot 
a  vessel,  etc.,  is  admissible.  Martin  v.  Hilton, 
9  Met.  (Mass.)  371  ;  Hunt  v.  Carlisle,  1  Gray 
(Mass.)  257. 

Use  of  Party  Wall.  — ■  A  usage  in  a  city  for 
those  who  avail  themselves  of  adjoining  walls 
in  building  to  pay  for  half  of  such  party  wall, 
is  admissible  as  conducing  to  show  an  implied 
promise  to  pay.  Rowland  v.  Hanna,  2  B.  Mon. 
(Ky.)  129. 

4.  Lien  Established  by  Usage.  —  See  the  title 

Liens,  vol.  19,  pp.  7,  9.  See  also  Barnett  v. 
Warren,  82  Ala.  557  ;  Barney  v.  Coffin,  3  Pick. 
(Mass.)  115;  Lee  v.  Salter,  Hill  &  D.  Supp. 
(N.  Y.)  163. 

5.  Lien  Excluded  by  Usage.  —  See  the  title 
Liens,  vol.  19,  p.  12.  See  also  Merchant  Bank- 
ing Co.  v.  Phcenix  Bessemer  Steel  Co.,  5  Ch. 
D.  205,  46  L.  J.  Ch.  418. 

6.  Express  Incorporation.  —  Simonds  v.  White, 
2  B.  &  C.  811,  9  E.  C.  L.  253  ;  Stewart  v.  West 
India,  etc.,  Steamship  Co.,  L.  R.  8  Q.  B.  88, 
362;  Monsen  v.  Macfarlane,  (1895)  2  Q.  B. 
562,  65  L.  J.  Q.  B.  57,  '73  L.  T.  N.  S.  548; 
Rodgers  v.  Forresters,  2  Campb.  483  ;  Bertellote 
v.  Part  of  Cargo  of  Brimstone.  3  Fed.  Rep. 
661 ;  Nordaas  v;  Hubbard,  48  Fed'.  Rep.  921 ; 
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in  a  contract,  parol  evidence  is  admissible  to  show  what  the  usage  is.1 

(2)  Implied  Incorporation  of  Usages  —  (a)  In  General.  —  Where  valid  usages 
prevail  in  respect  to  the  subject-matter  of  a  contract,  and  the  parties  to  the 
contract  are  chargeable  with  knowledge  thereof,  such  usages  are  presumed  to 
be  tacitly  incorporated  into  the  contract,  so  far  as  they  are  not  expressly  or 
impliedly  negatived  by  the  expressed  terms;  and  parol  evidence  of  such 
usages  is  admissible  to  interpret  the  contract.2 


Smith  v.  Lawrence,  26  Conn.  468;  Hughes  v. 
Stanley,  45  Iowa  622  ;  Eager  v.  Atlas  Ins.  Co., 
14  Pick.  (Mass.)  141,  25  Am.  Dec.  363;  Morse 
Vi  Pesant,  2  Keyes  (N.  Y.)  16. 

In  Clem  v.  Martin,  34  Ind.  341,  the  parties 
referred  to,  and  incorporated  into  their  con- 
tract, and  made  a  part  thereof,  the  usage  that 
prevailed  among  farmers  in  that  locality.  The 
court  said :  "  A  plain  and  express  contract 
cannot  be  contradicted,  varied,  explained,  or 
modified  by  the  custom  prevailing  in  any  par- 
ticular locality;  but  this  does  not  prevent  par- 
ties from  making  the  usage  of  a  particular 
locality  a  part  0f  their  contract,  and  agreeing 
that  they  will  be  governed  thereby,  provided 
such  usage  is  not  '.in  conflict  with  the  settled 
rules  of  the  law,  and  does  not  go  to  defeat  the 
essential  terms  of  the  contract." 

Usages  of  Particular  Ports. —  In  Union  Bank 
v.  Union  Ins.  Co.,  Dudley  L.  (S.  Car.)  171,  it 
was  held  that  .1  policy  referring  to  the  usages 
of  London,  as  the  standard  by  which  its  lia- 
bilities are  to  be  fixed,  will  be  construed  ac- 
cording to  those  usages  only. 

Board  Rules.  —  In  Goldsmith  v.  Sawyer,  46 
Cal.  209,  it  was  held  that  when  a  contract  is 
entered  into  with  reference  to  the  rules  of  a 
board  of  brokers,  not  rules  or  usages  of  trade 
and  commerce,  such  rules  become  in  effect 
special  terms  of  the  contract. 

Measurement  According  to  Usage.  —  Under  a 
contract  for  the  delivery  of  100,000  brick,  to  be 
counted  and  enumerated  according  to  the  cus- 
tom of  bricklayers,  it  was  held  that  the  delivery 
of  100,000  brick  according  to  such  mode  of 
computation  was  sufficient  although  the  actual 
number  was  less  than  that.  Brown  v.  Cole, 
45  Iowa  601. 

Average  Bond  —  Adjustment.  — ■  An  average 
providing  fur  adjustment  "  in  accordance  with 
the  established  usages  and  laws  of  this  state  " 
(New  York)  was  held  to  require  adjustment  in 
accordance  with  the  general  maritime  law,  so 
far  as  that  went,  and  otherwise  in  accordance 
with  local  usages.  The  L'Amerique,  35  Fed. 
Rep.  8.55. 

1.  Parol  Evidence  Admissible  to  Show  What 
Usage  Is.  —  Dorsey  v.  Eagle,  7  Gill  &  J.  (Md.) 
33i. 

In  Vose  v.  Morton,  5  Gray  (Mass.)  594,  the 
court  said  :  "  We  should  be  sorry  to  weaken 
the  rule  of  law,  which  provides  that  parol  evi- 
dence shall  not  be  admitted  to  contradict,  vary, 
or  alter  the  terms  of  a  written  contract ;  but 
the  stability  and  value  of  the  rule  itself  de- 
pends on  its  being  applied  with  care  and  just 
discrimination.  An  undertaking  to  pay  a  cer- 
tain rate  of  freight,  '  with  primage  and  average 
accustomed,'  in  our  opinion,  means  such  prim- 
age and  average  as  the  custom  of  that  trade 
warrants  and  requires ;  if  it  requires  none, 
then  none  is  payable  by  force  of  the  obligation. 


The  parties  appeal  to  such  custom,  as  the  test 
and  measure  of  the  liability  of  the  one  to  the 
other.  The  contract  itself  calls  for  evidence 
aliunde  to  give  it  effect ;  and  if  the  fact  to  be 
proved  is  one  which  can  be  proved  only  by 
parol  evidence, .  parol  evidence  is  necessary  and 
competent." 

2,  Implied  Incorporation  of  Usages  —  England. 
—  Humfrey  v.  Dale,  7  El.  &  Bl.  266,  90  E.  C. 
L.  266 ;  Heywood  v.  Pickering,  L.  R.  9  Q.  B. 
428;  Buckle  v.  Knoop,  L.  R.  2  Exch.  125;  Mer- 
chant Banking  Co.  v.  Phcenix  Bessemer  Steel 
Co.,  5  Ch.  D.  205,  46  L.  J.  Ch.  418;  Norden 
Steamship  Co.  v.  Dempsey,  1  C.  P.  D.  654; 
Reg.  v.  Stoke-upon-Trent,  5  Q.  B.  303,  48  E. 
C.  L.  303;  Robertson  v.  Jackson,  2  C.  B.  412, 
52  E.  C.  L.  412;  Spartali  v.  Benecke,  10  C.  B. 
212,  70  E.  C.  L.  212;  Leidemann  v.  Schultz,  14 
C.  B.  38,  78  E.  C.  L.  38  ;  Hudson  v.  Clement- 
son,  18  C.  B.  213,  86  E.  C.  L.  213;  Parker  v. 
Ibbetson,  4  C.  B.  N.  S.  346,  93  E.  C.  L.  346 ; 
Symonds  v.  Lloyd,  6  C.  B.  N.  S.  691,  95  E.  C. 
L.  691  ;  Dingle  v.  Hare,  7  C.  B.  N.  S.  145,  97 
E.  C.  L.  14s  ;  Mumford  v.  Gething,  7  C.  B.  N. 
S.  305,  97  E.  C.  L.  305;  Price  v.  Mouat,  n  C. 

B.  N.  S.  508,  103  E.  C.  L.  508;  Russian  S^eam 
Nav.  Trading  Co.  v.  Silva,  13  C.  B.  N.  S.  610, 
106  E.  C.  L.  610;  Bayliffe  v.  Butterworth,  1 
Exch.  425 ;  Syers  v.  Jonas,  2  Exch.  in; 
Robertson  v.  Wait,  8  Exch.  299 ;  Cuthbert 
v.  Cumming,  10  Exch.  809,  11  Exch.  405; 
Rushforth  v.  Hadfield,  6  East  522 ;  Picker- 
ing v.  Busk,  15  East  38;  Whitehead  v.  Tuckett, 
15  East  400;  Hutton  v.  Warren,  1  M.  &  W. 
466;  Mallan  v.  May,  13  M.  &  W.  511;  Brown 
v.  Byrne,  3  El.  &  Bl.  703,  77  E.  C.  L.  703 ; 
Young  v.  Cole,  3  Bing.  N.  Cas.  724,  32  E.  C. 
L.  302 ;  Moon  v.  Guardians  of  Poor,  3  Bing. 
N.  Cas.  814,  32  E.  C.  L.  336 ;  Bottomley  v. 
Forbes,  5  Bing.  N.  Cas.  121,  35  E.  C.  L.  50,  6 
Scott  816;  Phillipps  v.  Briard,  1  H.  &  N.  21  ; 
Muncey  v.  Dennis,  1  H.  &  N.  216;  Graves  v. 
Legg,  2  H.  &  N.  210;  Field  v.  Lelean,  6  H.  & 
N.  627,  30  L.  J.  Exch.  168 ;  Lucas  v.  Bristow, 
EL  Bl.  &  El.  907,  96  E.  C.  L.  907;  Crawshay  v. 
Homfray,  4  B.  &  Aid.  50,  6  E.  C.  L.  385; 
Holderness  v.  Collinson,  7  B.  &  C.  212,  14  E. 

C.  L.  30;  Sweet  v.  Lee,  3  M.  &  G.  452,  42  E.  C. 
L.  240 ;  Boddington  v.  Schlencker,  4  B.  &  Ad. 
752,  24  E.  C.  L.  153;  Wiltshire  v.  Sims,  1 
Campb.  258;  Uhde  v.  Walters,  3  Campb.  16; 
Moxon  v.  Atkins,  3  Campb.  200 ;  Raitt  v. 
Mitchell,  4  Campb.  146 ;  Dickinson  v.  Lilwall, 
4  Campb.  279;  Russel  v.  Hankey,  6  T.  R.  12; 
Allan  v.  Sundius,  1  H.  &  C.  123;  Cobban  v. 
Downe,  5  Esp.  41  ;  Clayton  v.  Gregson,  5  Ad. 
&  El.  302,  31  E.  C.  L.  342;  Sutton  v.  Tatham, 
10  Ad.  &  El.  27,  37  E.  C.  L.  25;  Birch  v. 
Depeyster,  1  Stark.  210,  2  E.  C.  L.  86;  Gibbon 
v.  Young,  2  Moo.  224 ;  Rex  v.  Hutnphery, 
M'Clel.  &  Y.  191  ;  Myers  v.  Sari,  7  Jut.  N.  S. 
97,  30  L.  J.  Q.  B.  9  ;  Clarke  v.  Smallfield,  4  L. 
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The  Reason  for  the  Rule  is  self-evident.  Experience  has  taught  that  men  of 
affairs,  in  making  contracts,  are  not  generally  careful  to  express  themselves 
with  that  completeness  and  particularity  which  a  lawyer  would  probably 
adopt.    Dealing  with  one  another  time  after  time  in  regard  to  the  same 


T.  N.  S.  405;  Schreiber  v.  Horsley,  11  Jur.  N. 
S.  675;  Sutton  v.  Great  Western  R.  Co.,  11  Jur. 
N.  S.  879;  Ryder  v.  Woodley,  10  W.  R.  294; 
Curran  v.  Midland  G.  W.  R.  Co.,  (1896)  2  Ir. 

183. 

Canada.  —  Brown  v.  Browne,  9  U.  C.  Q.  B. 
312. 

United  States.  —  Oliver  v.  Maryland  Ins. 
Co.,  7  Cranch  (U.  S.)  487;  Livingston  v.  Mary- 
land Ins.  Co.,  7  Cranch  (U.  S.)  506;  Gracie  v. 
Marine  Ins.  Co.,  8  Cranch  (U.  S.)  75  ;  Renner 
v.  Columbia  Bank,  9  Wheat.  (U.  S.)  581  ;  Mills 
v.  U.  S.  Bank,  11  Wheat.  (U.  S.)  431;  Wash- 
ington Bank  v.  Triple.tt,  1  Pet.  (U.  S.)  25 ; 
Pearson  v.  Bank  of  Metropolis,  1  Pet.  (U.  S.) 
89  ;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.) 
151  ;  Van  Ness  v.  Packard,  2  Pet.  (U.  S.)  137; 
Hazard  v.  New  England  Marine  Ins.  Co.,  8  Pet. 
(U.  S.)  557;' Fowler  v.  Brantly,  14  Pet.  (U. 
S.)  318;  The  Eddy,  5  Wall.  (U.  S.)  481;  Rob- 
inson v.  U.  S.,  13  Wall.  (U.  S.)  363  ;  Cooken- 
dorfer  v.  Preston,  4  How.  (U.  S.)  317;  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.) 
446;  The  Steamboat  New  World  v.  King,  16 
How.  (U.  S.)  469;  Raymond  v.  Tyson,  17  How. 
(U.  S.)  53;  Ogden  v.  Parsons,  23  How.  (U. 
S.)  167;  Bliven  v.  New  England  Screw  Co., 
23  How.  (U.  S.)  433;  Hostetter  v.  Park,  137 
U.  S.  30;  The  Schooner  Reeside,  2  Sumn.  (U. 
S.)  567  ;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn. 
(U.  S.)  132;  Baxter  v.  Leland,  1  Blatchf.  (U. 
S.)  526 ;  Blossom  v.  Smith,  3  Blatchf.  XU.  S.') 
316;  New  England  Screw  Co.  v.  Bliven,  4 
Blatchf.  (U.  S.)  97;  Lamb  v.  Parkman,  1 
Sprague  (U.  S.)  343  ;  Philadelphia,  etc.,  R.  Co. 
v.  Northam,  2  Ben.  (U.  S.)  1  ;  Peisch  v.  Dick- 
son, 1  Mason  (U.  S.)  11  ;  Sanderson  v.  Colum- 
bian Ins.  Co.,  2  Cranch  (C.  C.)  218;  Alexandria 
Bank  v.  Deneale,  2  Cranch  (C.  C.)  488;  Broad- 
well  v.  Butler,  6  McLean  (U.  S.)  296;  Patriotic 
Bank  v.  Farmers  Bank,  2  Cranch  (C.  C.)  560  ; 
Wilcocks  v.  Phillips,  1  Wall.  Jr.  (C.  C.)  47; 
Brown  v.  Hicks,  8  Fed.  Rep.  155;  Hostetter  v. 
Gray,  11  Fed.  Rep.  179;  Hazleton  v.  Manhattan 
Ins.  Co.,  12  Fed.  Rep.  159;  The  Queen  of  the 
East,  12  Fed.  Rep.  165;  The  Mary  Riley  v. 
Three  Thousand  Railroad  Ties,  38  Fed.  Rep. 
254 ;  Nordaas  v.  Hubbard,  48  Fed.  Rep.  921  ; 
McKeefrey  v.  Connellsville  Coke,  etc.,  Co.,  (C. 
C.  A.)  56  Fed.  Rep.  212;  Albion  Phosphate 
Min.  Co.  v.  Wyllie,  (C.  C.  A.)  77  Fed.  Rep.  541  ; 
Eddy  v.  Northern  Steamship  Co.,  79  Fed.  Rep. 
361  ;  Hewlett  v.  Burrell,  (C.  C.  A.)  105  Fed. 
Rep.  80;  Evans  v.  Blair,  (C.  C.  A.)  114  Fed. 
Rep.  616;  Donnell  v.  Amoskeag  Mfg.  Co.,  (C. 
C.  A.)  118  Fed.  Rep.  10;  Boyle  v.  Henning,  121 
Fed.  Rep.  376;  Collins  v.  U.  S.,  34  Ct.  CI.  294. 

Alabama.  —  Johnson  v.  Cunningham,  1  Ala. 
249  ;  Gindrat  v.  Mechanics'  Bank,  7  Ala.  324 ; 
Hosea  v.  McCrory,  12  Ala.  349;  Knox  v.  Rives, 
14  Ala.  249,  48  Am.  Dec.  97  ;  Mobile  Marine 
Dock,  etc.,  Ins.  Co.  v.  McMillan,  27  Ala.  77 ; 
Barlow  v.  Lambert,  28  Ala.  704,  65  Am.  Dec. 
374  ;  Alabama,  etc.,  Rivers  R.  Co.  v.  Kidd,  29  Ala. 
221  ;  McClure  v.  Cox,  32  Ala.  617,  70  Am.  Dec. 
552;  Garey  v.  Meagher,  33  Ala.  630;  Waring 


v.  Grady,  49  Ala.  465,  20  Am.  Rep.  286;  Mont- 
gomery, etc.,  R.  Co.  v.  Kolb,  73  Ala.  396,  49 
Am.  Rep.  54 ;  Guesnard  v.  Louisville,  etc.,  R. 
Co.,  76  Ala.  453 ;  Haas  v.  Hudmon,  83  Ala, 
174;  Cawthon  v.  Lusk,  97  Ala.  674. 

Arkansas.  —  Walsh  v.  Frank,  19  Ark.  270. 
Colorado.  ■ —  Savage  v.  Pelton,  1  Colo.  App. 
148;    Bradbury  v.  Butler,   1   C  lo.  App.  430; 
Johnston- Woodbury    Hat    Co.    v.  Lightbody, 
(Colo.  App.  1902)  70  Pac.  Rep.  957. 

Connecticut.  —  Halsey  v.  Brown,  3  Day 
(Conn.)  346;  riulkley  v.  Derbv  Fishing  Co.,  2 
Conn.  252,  7  Am.  Dec.  271  ;  Hartford  Bank  v. 
Stedman,  3  Conn.  489;  Jones  v.  Warner,  11 
Conn.  40;  Kilgore  v.  Bulkley,  14  Conn.  362; 
Stamford  Bank  v.  Ferris,  17  Conn.  259  ;  Bridge- 
port Bank  v.  Dyer,  19  Conn.  136;  Leach  v. 
Beardslee,  22  Conn.  404 ;  Woodbury  Sav.  Bank, 
etc.,  Assoc.  v.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517;  Skiff  v.  Stoddard,  63  Conn.  198. 

Delaware.  —  Mears  v.  Waples,  3  Houst. 
(Del.)  581. 

District  of  Columbia.  —  Bragg  v.  Blitz,  7  D. 
C.  105. 

Georgia.  —  Lamar  v.  New  York,  etc.,  Steam- 
ship Nav.  Co.,  16  Ga.  558 ;  Morton  v.  Morris, 
31  Ga.  378;  Garmany  v.  Rust,  35  Ga.  108;  Mott 
v.  Hall,  41  Ga.  117;  Branch  v.  Palmer,  65  Ga. 
210  ;  Grant  v.  Alabama  Gold  L.  Ins.  Co.,  76  Ga. 
575,  2  Am.  St.  Rep.  63. 

Illinois.  —  Dixon  v.  Dunham,  14  111.  324; 
Deshler  v.  Beers,  32  111.  368,  83  Am.  Dec.  274; 
Home  Ins.  Co.  v.  Favorite,  46  111.  263  ;  Loner- 
gan  v.  Stewart,  55  111.  44;  Chandler  v.  Hogle, 
58  111.  46;  Phillips  v.  Moir,  69  111.  156;  Cohn 
v.  Michigan  Cent.  R.  Co.,  71  111.  96;  Indian- 
apolis, etc.,  R.  Co.  v.  Murray,  72  111.  128;  U. 
S.  Life  Ins.  Co.  v.  Advance  Co.,  80  111.  549 ; 
Lyon  v.  Culbertson,  83  111.  33,  25  Am.  Rep.  349; 
Corbett  v.  Underwood,  83  111.  324,  25  Am.  Rep. 
392 ;  Bailey  v.  Bensley,  87  111.  556 ;  National 
Furnace  Co.  v.  Keystone  Mfg.  Co.,  no  111.  427; 
Samuels  v.  Oliver,  130  111.  73  ;  Taylor  v.  Bailey, 
169  111.  181  ;  Collins  Ice  Cream  Co.  v.  Stephens, 
189  111.  200;  Oldershaw  v.  Knoles,  4  111.  App. 
63,  6  111.  App.  325;  Mida  v.  Geissmann,  17  111. 
App.  207  ;  Pardridge  v.  Bailey,  20  111.  App.  351  ; 
McCormick  Harvesting  Mach.  Co.  v.  Snell,  23 
111.  App.  79  ;  Mobile  Fruit,  etc.,  Co.  v.  Judy,  91 
111.  App.  82 ;  McCurdy  v.  Alaska,  etc.,  Com- 
mercial Co..  102  111.  App.  120;  Currie  v.  Syndi- 
cate Des  Cultivators,  etc.,  104  111.  App.  165. 

Indiana.  —  Toledo  F.  &  M.  Ins.  Co.  v. 
Speares,  16  Ind.  52 ;  Pittsburgh,  etc.,  R.  Co. 
v.  Nash,  43  Ind.  423  ;  Reissner  v.  Oxley,  80 
Ind.  580;  Lyon  v.  Lenon,  106  Ind.  567;  Morn- 
ingstar  v.  Cunningham,  no  Ind.  328,  59  Am. 
Rep.  211;  Van  Camp  Packing  Co.  v.  Hartman, 
126  Ind.  177;  Huntington  First  Nat.  Bank  v. 
Arnold,  156  Ind.  487. 

Iowa.  —  Grinman  v.  Walker,  9  Iowa  426 ; 
Beatty  v.  Gregory,  17  Iowa  109,  85  Am.  Dec. 
546;  Steyer  v.  Dwyer,  31  Iowa  20;  Green  v. 
Milwaukee,  etc.,  R.  Co.,  38  Iowa  100,  41  Iowa 
410;  Hughes  v.  Stanley,  45  Iowa  622;  Milroy 
v.  Chicago,  etc.,  R.  Co.,  98  Iowa  188. 
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subject-matter,  they  fall  into  the  habit  of  doing  certain  things  in  certain  ways, 
and  in  drawing  their  contracts  they  leave  part  of  their  intention  unexpressed, 
in  silent  reliance  on  the  usages  so  established  and  mutually  understood  to 
enter  into  and  form  a  part  of  their  agreement.    Therefore,  when  such  a  con- 


Kentucky.  —  Vaughn  v.  Gardner,  7  B.  Mon. 
(Ky.)  .326;  Goddin  v.  Shipley,  7  B.  Mon.  (Ky.) 
S7S ;  Huston  v.  Peters,  1  Met.  (Ky.)  558  ;  Wal- 
lace v.  Bradshaw,  6  Dana  (Ky.)  382. 

Louisiana.  —  Reano  v.  Mager,  1 1  Mart.  (La.) 
637 ;  Shepherd  v.  Lanfear,  5  La.  342,  25  Am. 
Dec.  181;  Taylor  v.  Andrus,  16  La.  15;  Baron 
vj  Placide,  7  La.  Ann.  229  ;  Tonge  v.  Kennett, 
10  La.  Ann.  800;  Sleade  v.  Payne,  14  La.  Ann. 
457;  Fisher  v.  Geddes,  15  La.  Ann.  14;  Area  v. 
Milliken,  35  La.  Ann.  11 50. 

Maine.  —  Emery  v.  Hersey,  4  Me.  407,  16 
Am.  Dec.  268 ;  Bodfish  v.  Fox,  23  Me.  90,  39 
Am.  Dec.  611;  Crosby  v.  Wyatt,  23  Me.  156; 
Percival  v.  Maine  M.  M.  Ins.  Co.,  33  Me.  242; 
Randall  v.  Kehlor,  60  Me.  37,  11  Am.  Rep.  169; 
Marrett  v.  Brackett,  60  Me.  524. 

Maryland.  —  Gray  v.  Swan,  1  Har.  &  J.  (Md.) 
142;  Jackson  v.  Union  Bank,  6  Har.  &  J.  (Md.) 
146;  Columbia  Bank  v.  Magruder,  6  Har.  &  J. 
(Md.)  172;  Allegre  v.  Maryland  Ins.  Co.,  6 
Har.  &  J.  (Md.)  408,  14  Am.  Dec.  289;  Colum- 
bia Bank  v.  Fitzhugh,  1  Har.  &  G.  (Md.)  239; 
Raborg  v.  Columbia  Bank,  1  Har.  &  G.  (Md.) 
231  ;  Bell  v.  Hagerstown  Bank,  7  Gill  (Md.)  216  ; 
Planters  Bank  v.  Farmers,  etc.,  Bank,  8  Gill  &  J. 
(Md.)  449  ;  Foley  v.  Mason,  6  Md.  37  ;  Gunther  v. 
Atwell,  19  Md.  157;  Chesapeake  Bank  v.  Swain, 
29  Md.  483  ;  Rosenstock  v.  Tormey,  32  Md.  169, 
3  Am.  Rep.  125;  Consolidation  Coal  Co.  v. 
Shannon,  34  Md.  144;  Kraft  v.  Fancher,  44 
Md.  204;  Barker  v.  Borzone,  48  Md.  474;  Mc- 
Cullough  v.  Hellweg,  66  Md.  269. 

Massachusetts.  —  Goodenow  v.  Tyler,  7  Mass. 
36,  5  Am.  Dec.  22 ;  Lincoln,  etc.,  Bank  v.  Page, 

9  Mass.  155,  6  Am.  Dec.  52;  Weld  v.  Gorham, 

10  Mass.  366;  Blanchard  v.  Hilliard,  11  Mass. 
85 ;  Peirce  v.  Butler,  14  Mass.  303 ;  Whitwell 
v.  Johnson,  17  Mass.  449,  9  Am.  Dec.  165; 
City  Bank  v.  Cutter,  3  Pick.  (Mass.)  414;  Bry- 
ant v.  Commonwealth  Ins.  Co.,  6  Pick.  (Mass.) 
131;  Lowry  v.  Russell,  8  Pick.  (Mass.)  360; 
Boston  Bank  v.  Hodges,  9  Pick.  (Mass.)  420; 
Dwight  v.  Whitney,  15  Pick.  (Mass.)  179;  Cen- 
tral Bank  v.  Davis,  19  Pick.  (Mass.)  373  ; 
Houghton  v.  Manufacturers'  Mut.  F.  Ins.  Co., 
8  Met.  (Mass.)  114,  41  Am.  Dec.  489;  Macy  v. 
Whaling  Ins.  Co.,  9  Met.  (Mass.)  354;  Chico- 
pee  Bank  v.  Eager,  9  Met.  (Mass.)  583  ;  Mixer 
v.  Coburn,  11  Met.  (Mass.)  559,  45  Am.  Dec. 
230;  Putnam  v.  Tillotson,  13  Met.  (Mass.)  517; 
Potter  v.  Morland,  3  Cush.  (Mass.)  384;  War- 
ren Bank  v.  Suffolk  Bank,  10  Cush.  (Mass.) 
582 ;  Simkins  v.  Norwich,  etc.,  Steamboat  Co., 

11  Cush.  (Mass.)  102;  Daniels  v.  Hudson 
River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416,  59  Am. 
Dec.  192;  Baxter  v.  Massasoit  Ins.  Co.,  13 
Allen  (Mass.)  320;  Darling  v.  Stanwood,  14 
Allen  (Mass.)  504;  Warren  Bank  v.  Parker,  8 
Gray  (Mass.)  221  ;  Whitmarsh  v.  Conway  F. 
Ins.  Co.,  16  Gray  (Mass.)  359,  77  Am.  Dec.  414; 
Fay  v.  Alliance  Ins.  Co.,  16  Gray  (Mass.)  455; 
Goldsmith  v.  Manheim,  109  Mass.  187;  Amory 
v.  Melvin,  112  Mass.  83;  Page  v.  Cole,  120 
Mass.  37;  Forbes  v.  Boston,  etc.,  R.  Co.,  133 
Mass.  154;  Florence  Mach.  Co.  v.  Daggett,  135 


Mass.  582;  Pickering  v.  Weld,  159  Mass.  522; 
A.  J.  Tower  Co.  v.  Southern  Pac.  Co.,  184  Mass. 
472. 

Michigan.- — Wright  v.  Caldwell,  3  Mich.  51; 
Dwight  v.  Cutler,  3  Mich.  566,  64  Am.  Dec. 
105;  Bancroft  v.  Peters,  4  Mich.  619;  Gault  v. 
Van  Zile,  37  Mich.  22;  Sager  v.  Tupper,  38 
Mich.  258;  Busch  v.  Pollock,  41  Mich.  64; 
Van  Hoesen  v.  Cameron,  54  Mich.  609 ;  Aus- 
trian v.  Springer,  94  Mich.  343,  34  Am.  St.  Rep. 
350. 

Minnesota.  —  Walker  v.  Barron,  6  Minn.  508  ; 
Van  Dusen-Harrington  Co.  v.  Jungeblut,  75 
Minn.  298. 

Mississippi.  —  Planters'  Bank  v.  Markham,  5 
How.  (Miss.)  397,  37  Am.  Dec.  162;  Commer- 
cial, etc.,  Bank  v.  Hamer,  7  How.  (Miss.) 
448;  Cohea  v.  Hunt,  2  Smed.  &  M.  (Miss.) 
227. 

Missouri.  —  Walsh  v.  Homer,  10  Mo.  6,  45 
Am.  Dec.  342 ;  Sims  v.  State  Ins.  Co.,  47  Mo. 
54,  4  Am.  Rep.  311  ;  Scudder  v.  Ames,  89  Mo. 
496  ;  Ehrlich  v.  jEtna  L.  Ins.  Co.,  103  Mo.  231  ; 
Kansas  City  Transfer  Co.  v.  Neiswanger,  18 
Mo.  App.  103  ;  Long  v.  J.  K.  Armsby  Co.,  43 
Mo.  App.  253 ;  Baer  v.  Glaser,  90  Mo.  App. 
289 ;  Herf,  etc.,  Chemical  Co.  v.  Lackawanna 
Line,  100  Mo.  App.  164. 

Nebraska.  —  Milwaukee,  etc.,  Invest.  Co.  v. 
Johnston,  35  Neb.  554. 

New  Hampshire.  —  Haven  v.  Wentworfh,  2 
N.  H.  93  ;  Lebanon  v.  Heath,  47  N.  H.  353 ; 
Daylight-Burner  Co.  v.  Odlin,  51  N.  H.  56,  12 
Am.  Rep.  45. 

■  Overman  v.  Hoboken  City 
61 ;  Runyan  v.  Central  R.  Co., 
Morris  v.  Allen,  14  N.  J.  Eq. 


New  Jersey. 
Bank,  30  N.  J.  L. 
61  N.  J.  L.  537! 
44. 

New  York.  —  Easton  v.  Clark,  35  N.  Y.  225; 
Hartshorne  v.  Union  Mut.  Ins.  Co.,  36  N.  Y. 
172;  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am. 
Rep.  407 ;  J.  Russell  Mfg.  Co.  v.  New  Haven 
Steamboat  Co.,  50  N.  Y.  121  ;  Fabbri  v.  Phcenix 
Ins.  Co.,  55  N.  Y.  129;  Richmond  v.  Union 
Steamboat  Co.,  87  N.  Y.  240 ;  Jonsson  v. 
Thompson,  97  N.  Y.  642 ;  Atkinson  v.  Trues- 
dell,  127  N.  Y.  230,  affirming  57  N.  Y.  Super. 
Ct.  226 ;  London  Assur.  Corp.  v.  Thompson, 
170  N.  Y.  94;  Cole  v.  Wendel,  8  Johns.  (N. 
Y.)  116;  Utica  Bank  v.  Smith,  18  Johns.  (N. 
Y.)  230 ;  Smedes  v.  Utica  Bank,  20  Johns.  (N. 
Y.)  372  ;  Fowler  v.  ^Etna  F.  Ins.  Co.,  7  Wend. 
(N.  Y.)  270;  Boorman  v.  Jenkins,  12  Wend. 
(N.  Y.)  566,  27  Am.  Dec.  158;  Gibson  v.  Cul- 
ver, 17  Wend.  (N.  Y.)  305,  31  Am.  Dec.  297; 
Cooper  v.  Kane,  19  Wend.  (N.  Y.)  386,  32  Am. 
Dec.  512;  Gray  v.  Murray,  3  Johns.  Ch.  (N.  Y.) 
167  ;  Haggerty  v.  Palmer,  6  Johns.  Ch.  (N.  Y.) 
437;  Beirne  v.  Dord,  2  Sandf.  (N.  Y.)  89;- 
Webb  v.  National  F.  Ins.  Co.,  2  Sandf.  (N.  Y.) 
407 ;  Stanton  v.  Small,  3  Sandf.  (N.  Y.)  230 ; 
Bowen  v.  Newell,  5  Sandf.  (N.  Y.)  326;  Man- 
gum  v.  Farrington,  1  Daly  (N.  Y.)  236  ;  Good- 
year v.  Ogden,  4  Hill  (N.  Y.)  104;  Hinton  v. 
Locke,  5  Hill  (N.  Y.)  437;  Van  Santvoord  v. 
St.  John,  6  Hill  (N.  Y.)  157;  Stewart  v.  Ran- 
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tract  becomes  the  subject  of  litigation,  the  presumption  is  indulged  that,  as 
the  parties  have  not  expressed  a  contrary  intention,  they  must  have  intended 
to  incorporate  a  usage  known  to  them  to  be  generally  regarded  as  a  part  of 
such  contracts;  and  evidence  of  the  usage  is  admitted,  not  to  vary  or  contra- 
dict the  terms  of  the  contract,  but  to  interpret  it  to  the  court  and  jury  as  it 
was  understood  by  the  parties  at  the  time  it  was  made.1 


ney,  (C.  PI.  Spec.  T.)  23  How.  Pr.  (N.  Y.)  205  ; 
Lees  v.  Richardson,  2  Hilt.  (N.  Y.)  164;  Bab- 
cock  v.  Montgomery  County  Mut.  Ins.  Co.,  6 
Barb.  (N.  Y.)  637  ;  Fox  v.  Parker,  44  Barb.  (N. 
Y.)  541;  White  v.  Fuller,  67  Barb.  (N.  Y.) 
267 ;  De  Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall 
(N.  Y.)  84;  Sewall  v.  Gibbs,  1  Hall  (N. 
Y.)  602 ;  Boice  v.  Thames,  etc.,  Marine  Ins. 
Co.,  38  Hun  (N.  Y.)  246;  Booth  v.  Baird, 
87  Hun  (N.  Y.)  452;  Dwight  v.  Cutting,  91 
Hun  (N.  Y.)  38;  Pollen  v.  Le  Roy,  10  Bosw. 
(N.  Y.)  38;  New  York  Belting,  etc.,  Co.  v. 
Washington  F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  428; 
Dana  v.  Fiedler,  1  E.  D.  Smith  (N.  Y.)  463  ; 
Trask  v.  Martin,  1  E.  D.  Smith  (N.  Y.)  505; 
Taylor  v.  Beavers,  4  E.  D.  Smith  (N.  Y.)  215; 
Goodrich  v.  Stevens,  5  Lans.  (N.  Y.) 
230;  Schipper  v.  Milton,  51  N.  Y.  App.  Div. 
522,  affirmed  169  N.  Y.  583;  Pucci  v.  Barney, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  354;  Botany 
Worsted  Works  v.  Wendt,  (Supm.  Ct.  Tr.  T.) 
22  Misc.  (N.  Y.)  156;  Miller  v.  Stern,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  690 ;  Jameson  v. 
Sweeney,  (N.  Y.  City  Ct.  Gen.  T.)  32  Misc.  (N. 
Y.)  645;  Matter  of  Hayes,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  264;  Brown  v.  Baldwin, 
etc.,  Co.,  (C.  PI.  Gen.  T.)  13  N.  Y.  Supp.  893. 

North  Carolina.  —  Littlejohn  v.  Gilchrist,  2 
Hayw.  (3  N.  Car.)  393;  Vaughan  v.  Raleigh, 
etc.,  R.  Co.,  63  N.  Car.  11  ;.  Statesville  Bank  v. 
Pinkers,  83  N.  Car.  377 ;  Brown  Chemical  Co. 
v.  Atkinson,  91  N.  Car.  389. 

Ohio.  —  Sharp  v.  Ward,  7  Ohio  (pt.  i.)  223; 
Chase  v.  Washburn,  1  Ohio  St.  244,  59  Am. 
Dec.  623 ;  Ellis  v.  Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio 
St.  662,  64  Am.  Dec.  610;  Isham  v.  Fox,  7 
Ohio  St.  317;  Merchants',  etc.,  Ins.  Co.  v. 
Shillito,  15  Ohio  St.  559,  86  Am.  Dec.  491  ; 
Union  Cent.  L.  Ins.  Co.  v.  Pottker,  33  Ohio  St. 
459.  3i  Am.  Rep.  555  ;  Swift's  Iron,  etc.,  Works 
p.  Dewey,  37  Ohio  St.  242 ;  Newhall  v.  Lang- 
don,  39  Ohio  St.  87,  48  Am.  Rep.  426  ;  Pullan 
v.  Cochran,  6  Ohio  Dec.  (Reprint)  1070,  10 
Am.  L.  Rec.  184. 

Oregon.  —  McCulsky  v.  Klosterman,  20  Ore- 
gon 108. 

Pennsylvania.  —  Pittsburgh  v.  O'Neill,  1  Pa. 
St.  343  ;  McCarty  v.  New  York,  etc.,  R.  Co.,  30 
Pa.  St.  247  ;  Franklin  F.  Ins.  Co.  v.  Brock.  57 
Pa.  St.  74  ;  McMasters  v.  Pennsylvania  R.  Co., 
69  Pa.  St.  374,  8  Am.  Rep.  264 ;  Carter  v. 
Philadelphia  Coal  Co.,  77  Pa.  St.  286 ;  Butte 
First  Nat.  Bank  v.  Fiske,  133  Pa.  St.  241,  19 
Am.  St.  Rep.  635;  McGowan  v.  Bailey,  179  Pa. 
St.  470;  Silliman  v.  Whitmer,  11  Pa.  Super. 
Ct.  243,  affirmed  196  Pa.  St.  363;  Geyer  v. 
Decker,  1  Yeates  (Pa.)  486;  Harrington  v. 
McShane,  2  Watts  (Pa.)  443,  27  Am.  Dec.  321  ; 
Colket  v.  Ellis,  10  Phila.  (Pa.)  375,  32  Leg. 
Int.  (Pa.)  82 ;  American  Academy  of  Music  v. 
Bert,  8  Pa.  Co.  Ct.  223  ;  Pittsburgh  Ins.  Co.  v. 
Dravo.  2  W.  N.  C.  (Pa.)  194. 

South  Carolina.  —  Union  Bank  v.  Union  Ins. 
Co.,    Dudley    L.    (S.    Car.)     171  ;  James  v. 


M'Credie,  1  Bay  (S.  Car.)  294,  1  Am.  Dec.  617; 
Middleton  v.  Heyward,  2  Nott  &  M.  (S.  Car.) 
9,  10  Am.  Dec.  554;  Fraser  v.  Tenants,  5  Rich. 
L.  (S.  Car.)  375;  Carolina  Nat.  Bank  v.  Wal- 
lace, 13  S.  Car.  347,  36  Am.  Rep.  694. 

Tennessee.  —  Kirtland  v.  Montgomery,  1 
Swan  (Tenn.)  452 ;  Neiffer  v.  Knoxville  Bank, 
1  Head  (Tenn.)  162;  Sahlien  v.  Lonoke  Bank, 
90  Tenn.  221  ;  Pennsylvania  R.  Co.  v.  Naive, 
(Tenn.  1904)  79  S.  W.  Rep.  124. 

Texas.  —  Chevaillier  v.  Patton,  10  Tex.  344; 
Mealier  v.  Lufkin,  21  Tex.  383;  Hollingsworth 
v.  Holshausen,  25  Tex.  628 ;  Orient  Mut.  Ins. 
Co.  v.  Reymershoffer,  56  Tex.  234 ;  Farmers, 
etc.,  Bank  v.  Slayden,  8  Tex.  Civ.  App.  63 ; 
White  v.  San  Antonio  Waterworks  Co.,  9  Tex. 
Civ.  App.  465. 

Vermont.  —  Blin  v.  Mayo,  10  Vt.  56,  33  Am. 
Dec.  17s;  Hall  v.  Peck.  10  Vt.  474;  Farmers', 
etc.,  Bank  v.  Champlain  Transp.  Co.,  18  Vt.  131 ; 
Linsley  v.  Lovely,  26  Vt.  123. 

Virginia.  —  M'Connico  v.  Curzen,  2  Call 
(Vt.)  358,  1  Am.  Dec.  540;  Harris  v.  Nicholas, 
5  Munf.  (Va.)  483 ;  Pleasants  v.  Pendleton,  6 
Rand.  (Va.)  473,  18  Am.  Dec.  726. 

Washington.  —  Bardwell  v.  Ziegler,  3  Wash. 
34 ;  Bowman  v.  Spokane  First  Nat.  Bank,  9 
Wash.  614,  43  Am.  St.  Rep.  870. 

West  Virginia.  —  Connolly  v.  Bruner,  48  W. 
Va.  71. 

Wisconsin.  —  Hale  v.  Milwaukee  Dock  Co., 
23  Wis.  276,  99  Am.  Dec.  169;  Hooper  v.  Chi- 
cago, etc.,  R.  Co.,  27  Wis.  81,  9  Am.  Rep.  439 ; 
Lamb  v.  Klaus,  30  Wis.  94 ;  Chase  v.  Gault,  68 
Wis.  412;  Pickert  v.  Marston,  68  Wis.  465,  60 
Am.  Rep.  876 ;  Wausau  Boom  Co.  v.  Dunbar, 
-5  Wis.  133  ;  Hewitt  v.  John  Week  Lumber  Co., 
77  Wis.  548 ;  Gehl  v.  Milwaukee  Produce  Co., 
70S  Wis.  573. 

1.  Reason  for  Sule.  —  In  Humfrey  v.  Dale,  7 
El.  &  Bl.  266,  90  E.  C.  L.  266,  Lord  Campbell, 
C.  J.,  said  :  "  The  minds  of  lawyers  are  under 
a  different  influence  from  that  which,  in  spite 
of  them,  will  always  influence  the  practice  of 
traders ;  which  practice  creates  the  usages  of 
trade.  The  former  desire  certainty,  and  would 
have  a  written  contract  express  all  its  terms, 
and  desire  that  no  parol  evidence  beyond  it 
should  be  receivable ;  but  merchants  and 
traders,  with  a  multiplicity  of  transactions 
pressing  on  them,  and  moving  in  a  narrow 
circle,  and  meeting  each  other  daily,  desire  to 
write  little,  and  leave  unwritten  what  they  take 
for  granted  in  every  contract.  In  spite  of  the 
lamentations  of  judges,  they  will  continue  to 
do  so  ;  and  in  a  vast  majority  of  cases,  of  which 
courts  of  law  hear  nothing,  they  do  so  without 
loss  or  inconvenience,  and,  upon  the  whole, 
they  find  this  mode  of  dealing  advantageous, 
even  at  the  risk  of  occasional  litigation.  It  is 
the  business  of  courts  reasonably  so  to  shape 
their  rules  of  evidence  as  to  make  them  suit- 
able to  the  habits  of  mankind,  and  such  as  are 
not  likely  to  exclude  the  actual  facts  of  the 
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It  Is  Reversible  Error  to  Exclude  proof  of  usage  when  offered  in  a  proper  case  to 
interpret  the  intention  of  the  parties  to  the  contract.1 

(b)  Application  to  Particular  Contracts.  —  A  discussion  of  the  application  of  the 
foregoing  rule  to  particular  contracts,  further  than  by  way  of  illustration,  is 
not  within  the  scope  of  this  title.  For  such  matters  the  reader  should  consult 
the  specific  titles.2  The  general  principle  is  sufficiently  exemplified  by  the 
cases  set  out  in  the  following  subdivisions  of  this  section,  and  it  will  suffice 
here  to  direct  attention  to  certain  classes  of  contracts  in  regard  to  which 
questions  of  usage  most  commonly  arise. 

Agency.  —  In  the  absence  of  any  stipulation  to  the  contrary,  a  contract  of 
agency  is  presumed  to  incorporate  the  usages  prevailing  in  regard  to  such 
contracts.3 

Carriers.  —  Prevailing  usages  are  deemed  to  enter  into  contract:  of  trans- 
portation, so  far  as  not  excluded,4  and  resort  may  be  had  to  them  to  determine 
such  questions  as  whether  goods  have  been  properly  stowed  and  carried,5  or 


dealings  between  parties  when  they  are  to  de- 
termine on  the  controversies  which  grow  out  of 
them." 

In  Kilgore  v.  Bulkley,  14  Conn.  390,  Storrs, 
J.,  said  :  "  Experience  and  observation  prove 
that  the  engagements  of  individuals  are  in  fact 
entered  into  with  reference  to  the  customs  and 
usages  which  prevail  in  the  community  where 
they  are  made ;  they,  therefore,  tacitly  agree  to 
conform  to  them,  and  so  far  from  doing  injus- 
tice by  regarding  such  customs  and  usages,  it 
is  the  only  mode  by  which  justice  can  be  at- 
tained. The  presumption  is,  indeed,  that  those 
who  enter  into  contracts  intend  to  be  governed 
by  the  general  principles  of  law.  It  is,  how- 
ever, competent  for  them  to  renounce  those 
principles  where  public  policy  does  not  forbid, 
and  to  adopt  another  rule  of  action ;  and  the 
prevalence  of  a  particular  local  usage  on  the 
subject,  variant  from  those  general  rules,  in 
the  absence  of  evidence  to  resist  it,  affords  a 
rational  ground  of  inference  that  they  intended 
to  do  so." 

For  other  good  discussions  of  the  point,  see 
Branch  v.  Palmer,  65  Ga.  210  ;  Foley  v.  Mason, 
6  Md.  37;  Clark  v.  Baker,  11  Met.  (Mass.) 
188,  45  Am.  Dec.  199;  Walker  v.  Barron,  6 
Minn.  508 ;  McCulsky  v.  Klosterman,  20  Ore- 
gon 108;  Pleasants  v.  Pendleton,  6  Rand. 
(Va.)  493,  18  Am.  Dec.  726;  Hewett  v.  John 
Week  Lumber  Co.,  77  Wis.  548. 

"  The  True  and  Appropriate  Office  of  a  Ti  ;  age  or 
custom  is  to  interpret  the  otherwise  indeter- 
minate intentions  of  parties,  and  to  ascertain 
the  nature  and  extent  of  their  contracts,  aris- 
ing not  from  express  stipulations,  but  from 
mere  implications  and  presumptions,  and  acts 
of  a  doubtful  or  equivocal  character.  It  may 
also  be  admitted  to  ascertain  the  true  meaning 
of  a  particular  word,  or  of  particular  words  in 
a  given  instrument,  when  the  word  or  words 
have  various  senses,  some  common,  some  quali- 
fied, and  some  technical,  according  to  the  sub- 
ject-matter to  which  they  are  applied."  Story, 
J.,  in  The  Schooner  Reeside,  2  Sumn.  (U.  S.) 
567. 

1.  Reversible  Error  to  Exclude.  —  Joseph  v. 
Andrews  Co.,  72  Mo.  App.  551;  Hayden  v. 
Frederickson,  55  Neb.  156;  Sims  v.  U.  S.  Trust 
Co.,  35  Hun  (N.  Y.)  533;  Mangum  v.  Farring- 
ton,  1  Daly  (N.  Y.)  236  ;  Outwater  v.  Nelson, 
20  Barb.  (N.  Y.)  29;  Guillon  v.  Earnshaw,  169 


Pa.  St.  463;  Thomas  v.  O'Hara,  1  Mill  (S. 
Car.)  303. 

2.  Application  to  Particular  Contracts.  —  See 

the  specific  titles,  and  consult  the  general  index 
to  this  work. 

3.  Usages  Affecting  Powers  and  Duties  o 
Agents. —  See  the  titles  Agency,  vol.  1,  pp. 
996,  iooi,  1014,  1016,  1029;  Brokers,  vol.  4, 
pp.  962,  987;  Commercial  Travelers  or 
Drummers,  vol.  6,  pp.  224,  226;  Factors  or 
Commission  Merchants,  vol.  12,  pp.  632,  643, 
700;  Masters  of  Vessels,  vol.  20,  pp.  214, 
215,  221  ;  Stockbrokers,  vol.  26,  p.  1067.  And 
consult  the  general  index  to  this  work. 

As  Affecting  Scope  of  Bank  Officers'  Authority. 
■ —  See  the  titles  Banks  and  Banking,  vol.  3, 
p.  844;  Checks,  vol.  5,  p.  1052.  « 

May  Authorize  Agent  to  Delegate  Authority.  — 
See  the  titles  Agency,  vol.  1,  p.  979;  Brokers, 
vol.  4,  p.  967;  Factors  or  Commission  Mer- 
chants, vol.  12,  p.  639.  See  also  Guesnard  v. 
Louisville,  etc.,  R.  Co.,  76  Ala.  453  ;  Woodbury 
Sav.  Bank,  etc.,  Assoc.  v.  Charter  Oak  F.  &  M. 
Ins.  Co.,  31  Conn.  517;  Titus  v.  Cairo,  etc.,  R. 
Co.,  46  N.  J.  L.  393 ;  Carter  v.  Philadelphia 
Coal  Co.,  77  Pa.  St.  286  ;  White  v.  San  Antonio 
Waterworks  Co.,  9  Tex.  Civ.  App.  465. 

Power  to  Sell  on  Credit.  —  See  the  titles 
Agency,  vol.  1,  p.  1014;  Cash,  vol.  5,  p.  757; 
Factors  or  Commission  Merchants,  vol.  12, 
pp.  633,  634. 

Duty  to  Work  on  Sunday.  —  Where  a  contract 
of  employment  is  silent  on  the  point,  evidence 
cf  a  usage  to  conduct  the  business  on  Sundays 
is  admissible  to  show  the  employee's  duty  to 
work  on  such  days ;  and  an  instruction  in  the 
face  of  such  evidence  that  he  owed  no  duty  to 
work  on  Sunday  was  held  erroneous.  Collins 
Ice-Cream  Co.  v.  Stephens,  189  111.  200;  Mc- 
Curdy  v.  Alaska,  etc.,  Commercial  Co.,  102  111. 
App.  120. 

4.  Contracts  of  Carriers.  —  See  the  titles  Bag- 
gage, vol.  3,  p.  568 ;  Bills  of  Lading,  vol.  4, 
p.  544;  Carriers  of  Goods,  vol.  5,  pp.  166,  279; 
Carriers  of  Passengers,  vol.  5,  pp.  540,  606  ; 
Contracts  of  Affreightment  and  Charter- 
Parties,  vol.  7,  pp.  189,  190,  210;  Demurrage, 
vol.  9,  pp.  241,  246,  252,  260;  Deviation,  vol. 
9,  p.  436  ;  General  Average,  vol.  14,  p.  998. 

5.  Goods  Stowed  in  Usual  Manner.  —  See  the 
title  Contracts  of  Affreightment  and  Char- 
ter-Parties,  vol.  7,  p.  205.     See  also  Chevail- 
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what  constitutes  a  sufficient  delivery  to  terminate  the  carrier's  liability.1 

Stock-exchan0e  Usages,  if  not  expressly  excluded  by  the  contract,  are  binding 
on  members,  whether  reasonable  or  not,  and  on  strangers  who  deal  with 
members  if  reasonable.3 

(c)  When  No  Implied  Incorporation.  —  Since  a  usage  is  binding  only  on  the  theory 
that  the  parties  have  made  it  a  part  of  their  contract,3  it  will  not  be  admitted 
where  the  evidence  does  not  tend  to  show  any  intention  on  the  part  of  the 
parties  to  contract  with  reference  thereto  and  nothing  can  be  gathered  from 
the  surrounding  circumstances  to  lead  to  the  conclusion  that  they  did  rely 
upon  it.4  Nor  will  the  parties  be  presumed  to  have  incorporated  an  obsolete 
usage,5  or  one  which  prevails  in  relation  to  a  different  class  of  contracts.0 
And,  of  course,  where  the  terms  of  the  contract  exclude  the  usage,  expressly 


lier  v.  Patton,  10  Tex.  344;  Hooper  v.  Chicago, 
etc.,  R.  Co.,  27  Wis.  81,  9  Am.  Rep.  439. 

Jettison  of  Deck  Load  —  Contribution.  —  See 
the  title  General  Average,  vol.  14,  p.  969. 

Whether  Goods  on  Deck  Covered  by  Policy.  — 
See  the  title  General  Average,  vol.  14,  p.  995. 
See  also  the  following  cases  :  Lapham  v.  Atlas 
Ins.  Co.,  24  Pick.  (Mass.)  1  ;  Boice  v.  Thames, 
etc.,  Marine  Ins.  Co.,  38  Hun  (N.  Y.)  246 ; 
Merchants,  etc.,  Ins.  Co.  v.  Shillito,  15  Ohio 
St.  SS9,  86  Am.  Dec.  491 ;  Orient  Mut.  Ins.  Co. 
v.  Reymershoffer,  56  Tex.  234. 

Goods  Carried  on  Deck  —  Liability  for  Loss.  — 
See  the  title  Contracts  of  Affreightment 
and  Charter-Parties,  vol.  7,  p.  206.  See 
also  A.  J.  Tower  Co.  v.  Southern  Pac.  Co.,  184 
Mass.  472. 

1.  Delivery  by  Carrier  See  the  titles  Car- 
riers of  Goods,  vol.  5,  pp.  218,  283;  Carriers 
of  Live  Stock,  vol.  5,  p.  462 ;  Connecting 
Carriers,  vol.  6,  pp.  607,  648 ;  Contracts  of 
Affreightment  and  Charter-Parties,  vol.  7, 
p.  219;  Express  Companies,  vol.  12,  p.  553. 
See  also  the  following  cases  : 

United  States.  —  Broadwell  v.  Butler,  6  Mc- 
Lean (U.  S.)  296 ;  The  Tybee,  1  Woods  (U.  S.) 
358;  The  Mill  Boy,  13  Fed.  Rep.  181;  The 
Asiatic  Prince,  (C.  C.  A.)  108  Fed.  Rep.  287. 

Alabama.  —  Alabama,  etc.,  Rivers  R.  Co.  v. 
Kidd,  29  Ala.  221  ;  McClure  v.  Cox,  32  Ala. 
617,  70  Am.  Dec.  552. 

Illinois.  —  Cahn  v.  Michigan  Cent.  R.  Co.,  71 
111.  96  ;  Indianapolis,  etc.,  R.  Co.  v.  Murray,  72 
111.  128. 

Kentucky.  —  Huston  v.  Peters,  1  Met.  (Ky.) 
558. 

Louisiana.  —  Shepherd  v.  Lanfear,  5  La.  342, 
25  Am.  Dec.  181  ;  Fisher  v.  Geddes,  15  La. 
Ann.  14. 

Massachusetts.  —  Simkins  v.  Norwich,  etc., 
Steamboat  Co.,  11  Cush.  (Mass.)  102;  Forbes 
v.  Boston,  etc.,  R.  Co.,  133  Mass.  154. 

Missouri.  —  Kansas  City  Transfer  Co.  v. 
Neiswanger,  18  Mo.  App.  103  ;  Herf,  etc., 
Chemical  Co.  v.  Lackawanna  Line,  100  Mo. 
App.  164. 

New  York.  —  Van  Santvoord  v.  St.  John,  6 
Hill  (N.  Y.)  157,  reversing  25  Wend.  (N.  Y.) 
660  ;  Jameson  v.  Sweeney,  (N.  Y.  City  Ct.  Gen. 
T.)  32  Misc.  (N.  Y.)  645. 

Pennsylvania.  —  McCarty  v.  New  York,  etc., 
R.  Co.,  30  Pa.  St.  247  ;  McMasters  v.  Pennsyl- 
vania R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep.  264. 

Tennessee.  —  Pennsylvania  R.  Co.  v.  Naive, 
(Tenn.  1904)  79  S.  W.  Rep.  124. 


2.  Stock-exchange  Usages.  —  See  the  titles 
Stockholders,  vol.  26,  pp.  1066-1068; 
Brokers,  vol.  4,  pp.  962-964.  See  also  the 
following  cases:  Perry  v.  Barnett,  15  Q.  B. 
D.  388;  Davis  v.  Howard,  24  Q.  B.  D.  691; 
Field  v.  Lelean,  6  H.  &  N.  627,  30  L.  J.  Exch. 
168;  Beeston  v.  Beeston,  1  Ex.  D.  13  ;  Knight 
v.  Cambers,  15  C.  B.  562,  80  E.  C.  L.  562; 
Jessopp  v.  Lutwyche,  10  Exch.  614;  Rosewarne 
v.  Billing,  15  C.  B.  N.  S.  316,  109  E.  C.  L.  316; 
Pidgeon  v.  Burslem,  3  Exch.  465 ;  Boyle  v. 
Henning,  121  Fed.  Rep.  376;  Matter  of  Hayes, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  264. 

3.  Binding  Only  Because  Part  of  Contract.  — 
Barlow  v.  Lambert,  28  Ala.  704,  65  Am.  Dec. 
374- 

4.  Contract  Not  Made  with  Reference  to  Usage. 

—  Lewis  v.  Metcalf,  53  Kan.  219;  McAllister 
v.  Barnes,  35  Mo.  App.  668 ;  Hopper  v.  Sage, 
47  N.  Y.  Super.  Ct.  77  ;  Kinne  v.  Ford,  52  Barb. 
(N.  Y.)  194;  Mohawk  Bank  v.  Broderick,  13 
Wend.  (N.  Y.)  133,  27  Am.  Dec.  193.  See 
also  Daun  v.  City  of  London  Brewery  Co.,  L. 
R.  8  Eq.  155;  Miller  v.  Bean,  13  Wash.  516. 

One  Who  Did  Not  Know  of  the  Usage  at  the 
time  he  made  his  contract  manifestly  could  not 
have  contracted  with  reference  to  it  and,  there- 
fore, cannot  be  allowed  to  assert  it.  Nonotuck 
Silk  Co.  v.  Fair,  112  Mass.  354. 

Reliance  on  Agent's  Statement.  —  Where  an 
agent,  after  stating  that  he  had  no  authority  to 
make  a  certain  contract,  subsequently  made  it, 
claiming  that  he  had  obtained  from  his  prin- 
cipal authority  to  do  so,  it  was  held  that  the 
other  contracting  party  could  not  assert  a  usage 
for  such  agents  to  make  contracts  of  that 
nature,  since  he  had  relied,  not  upon  the  usage, 
but  upon  the  agent's  statement.  Braun  v.  Hess, 
187  111.  283,  79  Am.  St.  Rep.  221,  affirming  86 
111.  App.  544. 
Matter  Usually  Provided  for  by  Express  Contract. 

—  Where  a  certain  thing  has  always  been  pro- 
vided for  by  express  stipulation,  there  is  no 
reason  to  infer  that  a  contract  which  omits 
such  stipulation  was  intended  to  incorporate  it. 
Usage  "  takes  the  place  of,  or  implies,  an 
agreement  as  to  something  about  which  the 
parties  do  not  make  an  arrangement."  Morris 
v.  Agnew,  57  111.  App.  229. 

5.  Obsolete  Usage  Not  Binding.  —  North  Noon- 
day Min.  Co.  v.  Orient  Min.  Co.,  1  Fed.  Rep. 
522 ;  Jupiter  Min.  Co.  v.  Bodie  Consolidated 
Min.  Co.,  11  Fed.  Rep.  666;  Johnson  v.  Con- 
cord R.  Corp.,  46  N.  H.  213.  88  Am.  Dec.  199. 

6.  See  supra,  VII.  How  Usages  Construed. 
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or  by  necessary  implication,  it  is  not  admissible  to  vary  or  contradict  such 
terms.1 

(3)  To  Explain  Meaning  of  Express  Terms  —  (a)  In  General.  —  While  usage 
is  not  admissible  to  vary  contractual  terms  which  are  express  and  unequivocal 
and  have  a  clearly  defined  legal  significance  in  the  connection  in  which  they  are 
used,3  yet  where  the  language  used  is  ambiguous  or  its  meaning  is  uncertain, 
usage  is  admissible  to  show  what  is  meant  thereby,  or  included  therein,  and 
thus  to  enable  the  court  to  arrive  at  the  intention  of  the  parties.3  Thus, 
evidence  of  usage  has  been  received  to  explain  what  was  meant  by  the  term 


1.  See  infra,  this  section,  To  Vary  or  Contra- 
dict Contract. 

2.  See  infra,  this  section,  To  Vary  or  Contra- 
dict Contract  —  Meaning  of  Words  Having 
Fixed  Significance. 

3.  To  Explain  Meaning  of  Express  Terms  — 
England.  —  Myers  v.  Sari,  7  Jur.  N.  S.  97,  30 
L.  J.  Q.  B.  9. 

United  States.  —  Ensworth  v.  New  York  L. 
Ins.  Co.,  1  Flipp.  (U.  S.)  92  ;  South  Bend  Iron 
Works  v.  Cottrell,  31  Fed.  Rep.  254. 

Colorado.  —  Johnston-Woodbury  Hat  Co.  v. 
Lightbody,  (Colo.  App.  1902)  70  Pac.  Rep.  957. 

Connecticut.  —  Avery  -v.  Stewart,  2  Conn. 
69;  Seymour  v.  Page,  33  Conn.  61. 

Georgia.  —  Cooper  v.  Berry,  21  Ga.  526,  68 
Am.  Dec.  468. 

Illinois.  —  Myers  v.  Walker,  24  111.  133  ;  Lyon 
v.  Culbertson,  83  111.  33,  25  Am.  Rep.  349 ; 
Taylor  v.  Bailey,  169  111.  181  ;  Off  v.  J.  B. 
Inderrieden  Co.,  74  111.  App.  105;  Mobile  Fruit, 
etc.,  Co.  v.  Judy,  91  111.  App.  82. 

Indiana.  —  Van  Camp  Packing  Co.  v.  Hart- 
man,  126  Ind.  177;  Rastetter  v.  Reynolds,  160 
Ind.  133. 

Iowa.  —  Eastern  Granite  Co.  v.  Heim,  89 
Iowa  698 ;  Coulter  Mfg.  Co.  v.  Ft.  Dodge 
Grocery  Co.,  97  Iowa  616;  Hichhorn  v.  Brad- 
ley, 117  Iowa  130. 

Kentucky.  —  Buckwalter  v.  Hutcherson,  (Ky. 
1902)  66  S.  W.  Rep.  602;  McKown  v.  Gettys, 
(Ky.  1904)  80  S.  W.  Rep.  169. 

Louisiana.  —  Moore  v.  Johnston,  8  La.  Ann. 
488 ;  Destrehan  v.  Louisiana  Cypress  Lumber 
Co.,  45  La.  Ann.  920,  40  Am.  St.  Rep.  265. 

Maryland.  —  Allegre  v.  Maryland  Ins.  Co.,  6 
Har.  &  J.  (Md.)  408,  14  Am.  Dec.  289;  Wil- 
liams v.  Woods,  16  Md.  220. 

Massachusetts.  —  Shaw  v.  Mitchell,  2  Met. 
(Mass.)  65  ;  Crocker  v.  People's  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass.)  79 ;  Daniels  v.  Hudson 
River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416,  59 
Am.  Dec.  192;  Eldredge  v.  Smith,  13  Allen 
(Mass.)  140;  Whitmarsh  v.  Conway  F.  Ins. 
Co.,  16  Gray  (Mass.)  350,  77  Am.  Dec.  414; 
Page  v.  Cole,  120  Mass.  37. 

Michigan.  —  Busch  v.  Pollock,  41  Mich.  64. 

Minnesota.  —  Merchant  v.  Howell,  53  Minn. 
295- 

Nebraska.  —  Hayden  v.  Frederickson,  55 
Neb.  136. 

New  Hampshire.  —  George  v.  Joy,  19  N.  H. 
544. 

New  York.  —  Pollen  v.  Le  Roy,  30  N.  Y. 
549;  Smith  v.  Clews,  114  N.  Y.  190,  11  Am. 
St.  Rep.  627;  Atkinson  v.  Truesdell,  127  N.  Y. 
230;  Iasigi  v.  Rosenstein,  141  N.  Y.  414,  re- 
versing 65  Hun  (N.  Y.)  591,  3  N.  Y.  App.  Div. 
500,  affirmed  (N.  Y.  1899)  52  N.  E.  Rep.  11 24; 


Cole  v.  Wendel,  8  Johns.  (N.  Y.)  116;  Hinton 
v.  Locke,  5  Hill  (N.  Y.)  437;  Hone  v.  Mutual 
Safety  Ins.  Co.,  1  Sandf.  (N.  Y.)  137;  Webb 
v.  National  F.  Ins.  Co.,  2  Sandf.  (N.  Y.)  497; 
New  York  Belting,  etc.,  Co.  v.  Washington  F. 
Ins.  Co.,  10  Bosw.  (N.  Y.)  428;  Goodrich  v. 
Stevens,  5  Lans.  (N.  Y.)  230  ;  Lyon  v.  Motley, 
(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  500  ;  Matter 
of  Hayes,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N. 
Y.)  264;  Gring  v.  Vanderbilt,  (Supm.  Ct.  Gen. 
T.)  13  N.  Y.  St.  Rep.  4S7- 

Ohio.  —  Dewey  v.  Swift's  Iron,  etc.,  Works, 

5  Ohio  Dec.  (Reprint)  514,  6  Am.  L.  Rec.  364. 
Oregon.  —  McCulsky     v.     Klosterman,  20 

Oregon  108. 

Pennsylvania.  —  Pittsburgh  Ins.  Co.  v. 
Frazee,  107  Pa.  St.  521  ;  Conestoga  Cigar  Co. 
v.  Finke,  144  Pa.  St.  159;  Guillon  v.  Earnshaw, 
169  Pa.  St.  463  ;  Eyre  v.  Marine  Ins.  Co.,  5  W. 

6  S.  (Pa.)  116. 
Utah. — -Anderson  v.  Daly  Min.  Co.,  16  Utah 

28. 

Vermont.  —  Linsley  v.  Lovely,  26  Vt.  123; 
Humphreysville  Copper  Co.  v.  Vermont  Copper  • 
Min.  Co.,  33  Vt.  92. 

See  also  the  titles  Ambiguity,  vol.  2,  pp.  293, 
299 ;  Interpretation  and  Construction,  vol. 
17,  p.  12.  And  for  applications  of  the  rule  to 
particular  kinds  of  contracts,  see  the  specific 
titles. 

In  Smith  v.  Clews,  114  N.  Y.  190,  n  Am. 
St.  Rep.  627,  it  was  held  that  "  evidence  [of 
usage]  is  always  admissible  to  explain  the  mean- 
ing of  terms  used  in  any  particular  trade,  when 
their  meaning  is  material  to  construe  the  con- 
tract ;  and  the  rule  extends  to  forms  of  expres- 
sion as  well  as  to  single  words.  Evidence  of 
usage  is  also  admissible  to  apply  a  written  con- 
tract to  the  subject-matter  of  the  action ;  to 
explain  expressions  used  in  a  particular  sense 
by  particular  persons  as  to  particular  subjects, 
to  give  effect  to  language  in  a  contract  as  it 
was  understood  by  those  who  made  it." 

The  Meaning  of  Terms  in  a  Corporate  Charter 
may  be  explained  by  usage.  See  the  title 
Corporations,  vol.  7,  p.  712. 

To  Disprove  Right  to  Reject.  —  Where  an  en- 
tire lot  of  paving  blocks  was  rejected  because 
some  of  them  proved  defective,  it  was  held 
that  recovery  might  be  had  for  the  good  ones 
on  proof  of  a  usage  in  such  cases  requiring  the 
purchaser  to  accept  the  goods  blocks  where  the 
seller  stood  ready  to  make  good  the  defective 
ones.     Loftus  v.  Riley,  83  Iowa  503. 

Meaning  of  Terms  in  Deed.  —  Usage  was  held 
admissible  to  show  that  the  word  "  mill  "  used 
in  a  deed  included  a  mill-chain.  Farrar  v. 
Stackpole,  6  Me.  154,  19  Am.  Dec.  201. 

Where  an  ancient  deed  gave  the  grantee  the 
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"  for  the  season;  "  1  to  show  whether  a  sale  or  a  bailment  was  intended;  s  to 
explain  a  receipt;3  and  to  show  at  what  hour  of  the  day  a  lease  expired.4 
And  so,  in  case  of  doubt,  usage  is.  admissible  to  interpret  terms  relating  to 
compensation,5  weight,6  or  measurement.7 

(b)  Common  Words  Used  in  Technical  or  Unusual  Sense.  —  Where  a  word  or  expression 
used  in  a  contract  has  an  ordinary,  well-known  meaning,  it  may  nevertheless 
be  shown  by  evidence  of  usage  to  have  been  used  in  a  peculiar,  technical,  or 
specially  limited  sense  different  from  its  popular  meaning;8  and  in  order  to 


privilege  of  cutting  timber  for  "  building  "  on 
the  premises,  evidence  of  the  usage  of  the 
grantee,  his  heirs,  etc.,  to  cut  timber  for  fences, 
with  the  knowledge  of  the  grantor,  his  heirs, 
etc.,  was  held  admissible  to  show  that  "  build- 
ing "  was  intended  to  include  fences.  Living- 
ston v.  Ten  Broeck,  16  Johns.  (N.  Y.)  14,  8 
Am.  Dec.  287. 

The  Constitution  of  the  New  York  Stock  Ex- 
change being  ambiguous  as  to  how  the  proceeds 
from  the  sale  of  an  insolvent  member's  seat 
should  be  disposed  of,  evidence  of  usage  was 
admitted.  Matter  of  Hayes,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  264. 

1.  Meaning  of  "For  the  Season."  —  Johnston- 
Woodbury  Hat  Co.  v.  Lightbody,  (Colo.  App. 
1902)  70  Pac.  Rep.  957,  wherein  a  salesman 
was  employed  "  for  the  season  commencing 
Dec.  1,  1897." 

In  Myers  v.  Walker,  24  111.  133,  the  meaning 
of  the  word  "  season  "  was  explained  by  refer- 
ence to  a  local  usage,  regarding  the  time  in 
which  grain  could  be  shipped.  The  court  could 
see  that  the  term  as  employed  was,  without 
proof  of  a  local  usage,  without  meaning,  and 
that  it  must  have  been  employed  with  a  local 
signification. 

In  Lddy  ;'.  Northern  Steamship  Co.,  79  Fed. 
Rep.  361,  under  a  charter  party  requiring  a 
vessel  to  carry  cargoes  until  the  "  close  of 
navigation  for  the  season,"  usage  was  held  ad- 
missible to  show  the  date  at  which  navigation 
was  regarded  as  closed  for  the  season. 

2.  Whether  Sale  or  Bailment  Intended.  —  Lyon 
v.  Lenon,  106  Ind.  567 ;  Leiter  v.  Emmons,  20 
Ind.  App.  22;  Dawson  v.  Kittle,  4  Hill  (N.  Y.) 
107.  And  see  the  title  Bailments,  vol.  3,  p. 
738. 

In  Lonergan  v.  Stewart,  55  111.  44,  it  was 
held  that  where  the  owner  of  grain  deposited 
the  same  in  a  warehouse,  taking  an  ordinary 
warehouse  receipt  therefor,  which  did  not  ex- 
plicitly state  the  character  of  the  transaction 
—  whether  as  a  sale  or  a  mere  bailment  —  it 
is  competent,  in  an  action  by  the  depositor 
against  a  purchaser  from  the  warehouseman, 
for  the  latter  to  show  that,  according  to  the 
usage  in  such  cases,  warehousemen  do  not  keep 
the  identical  grain  deposited,  but  ship  and  sell 
it  without  regard  to  the  identity  of  the  grain 
deposited  by  any  particular  person,  and  that 
depositors  at  a  warehouse  do  not  expect  to  take 
their  grain  away,  but  to  get  their  money  at  the 
market  price  on  the  day  they  demand  it  —  and 
this,  as  tending  to  give  character  to  the  trans- 
action as  a  sale  rather  than  a  bailment. 

3.  To  Explain  Receipt.  —  In  action  to  recover 
the  first  payment,  or  margin,  under  a  contract 
for  the  sale  of  stock,  which  contract  acknowl- 
edges the  receipt  of  such  money,  evidence  of 


usage  is  admissible  to  account  for  the  delivery 
of  the  contract  before  such  payment.  Winans 
v.  Hassey,  48  Cal.  634.  See  also  the  title 
Parol  Evidence,  vol.  21,  p.  1088,  and  the  cross- 
r  r°rences  there  given. 

4.  May  Show  at  What  Hour  Lease  Expires.  — 
Wilcox  v.  Wood,  9  Wend.  (N.  Y.)  346;  Marsh 
v.  Masterson,  15  Daly  (N.  Y.)  114. 

5.  To  Show  Amount  of  Compensation.  —  Ens- 
worth  v.  New  York  L.  Ins.  Co.,  1  Flipp.  (U. 
S.)  92;  McCarthy  v.  Mc Arthur,  69  Ark.  313; 
Miller  v.  Insurance  Co.  of  North  America. 
(Supm.  Ct.  Gen.  T.)  1  Abb.  N.  Cas.  (N.  Y.) 
470. 

In  Jonsson  v.  Thompson,  97  N.  Y.  642,  which 
was  an  action  against  a  hotel  keeper  to  recover 
an  agreed  compensation  of  twenty  dollars  a 
month,  evidence  of  a  usage  to  regard  gratuities 
or  "  scale  money  "  as  a  part  of  the  hostler's 
wages  was  held  admissible. 

6.  To  Explain  Mode  of  Weighing.  —  Richard- 
son v.  Cornforth,  (C.  C.  A.)  118  Fed.  Rep. 
325  ;  Everitt  v.  Indiana  Paper  Co.,  25  Ind.  App. 
287. 

In  Jones  v.  Hoey,  128  Mass.  585,  it  was  held 
that  if  goods  in  cases  are  sold  by  weight,  with- 
out more  specific  p^reement,  evidence  of  a  gen- 
eral usage  is  admissible  to  show  that  the  weight 
is  to  be  computed  as  previously  ascertained  at 
the  time  of  packing  and  marked  on  the  cases, 
and  not  by  the  actual  weight  at  the  time  of 
the  sale. 

7.  To  Explain  Terms  of  Measurement.  —  Ras- 
tetter  v.  Reynolds,  160  Ind.  133  ;  Merick  v.  Mc- 
Nally,  26  Mich.  374;  Evans  v.  Western  Brass 
Mfg.  Co.,  118  Mo.  5.18. 

Barrel.  —  Where  a  contract  called  for  a  cer- 
tain number  of  barrels  of  oil,  it  was  held  that 
usage  was  admissible  to  show  whether  "  barrel  " 
meant  a  certain  quantity  or  a  vessel  of  a  cer- 
tain kind  and  capacity.  Miller  v.  Stevens,  100 
Mass.  518,  97  Am.  Dec.  123. 

Mason's  Measure.  —  Under  a  contract  for 
building  masonry  at  so  much  per  perch,  mason's 
measure,  usage  is  admissible  to  show  what  such 
method  of  measurement  is.  McCullough  v. 
Ashbrklge,  155  Pa.  St.  166. 

Height  of  Trees.  —  Under  a  contract  calling 
for  certain  trees,  "  not  to  be  less  than  one  foot 
high,"  usage  was  admitted  to  show  what  was 
regarded  as  the  height  of  such  trees.  Barton 
v.  McKelway,  22  N.  J.  I..  165. 

A  Spanish  Land  Grant  should  be  construed  in 
connection  with  the  common  usages  of  the 
country  in  regard  to  measurements  at  the  time 
the  grant  was  made.  U.  S.  v.  Perot,  98  U.  S. 
428. 

8.  Common  Words  Used  in  Other  than  Popular 
Sense  —  England.  —  Brown  v.  Byrne,  3  El.  & 
Bl.  703,  77  E.  C.  L.  703  ;  Cochran  v.  Retberg, 
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introduce  evidence  of  usage  in  such  cases  it  is  not  necessary  that  the  word  or 
expression  be  ambiguous  on  its  face.1  Thus,  a  peculiar  meaning  may  be 
affixed  by  usage  to  ordinary  words  denoting  quantity,  such  as  "  thousand."  2 
The  Application  of  the  Principle  to  Particular  Words  and  Phrases  is  shown  under  the 
specific  titles  throughout  this  work,3  and  no  more  can  be  attempted  here  than 
to  give  a  few  instances  in  the  notes  where  evidence  of  usage  has  been  admilte  i 
to  interpret  terms  used  in  contracts.* 


3  Esp.  129;  Taylor  v.  Briggs,  2  C.  &  P.  525, 
12  E.  C.  L.  245;  Commercial  Steamship  Co.  v. 
Boulton,  L.  R.  10  Q.  B.  346;  Peek  v.  North 
Staffordshire  R.  Co.,  10  H.  L.  Cas.  473;  Mal- 
lafi  v.  May,  13  M.  &  W.  511  ;  Grant  v.  Maddox, 
15  M.  &  W.  737;  Bissell  v.  Beard,  28  L.  T. 
N.  S.  740  ;  Myers  v.  Sari,  7  Jur.  N.  S.  97,  3° 
L.  J.  Q.  B.  9;  Holt  v.  Collyer,  16  Ch.  D.  718; 
Hills  v.  Evans,  8  Jur.  N.  S.  525,  31  L.  J.  Ch. 
457- 

United  States.  —  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  516;  Moran  v.  Prather,  23  Wall. 
(U.  S.)  492;  Higgins  *.  U.  S.  Mail  Steamship 
Co.,  3  Blatchf.  (U.  S.)  282. 

Alabama.  —  Barlow  v.  Lambert,  28  Ala.  704, 
65  Am.  Dec.  374. 

Georgia.  —  Featherston  v.  Rounsaville,  73  Ga. 
617. 

Jllinois.  —  Broadwell  v.  Broadwell,  6  111. 
599  ;  Chicago,  etc.,  R.  Co.  v.  National  Elevator, 
etc.,  Co.,  153  111.  70. 

Indiana.  —  Scott  v.  Hartley,  126  Ind.  239. 

Iowa. — •  Steyer  v.  Dwyer,  31  Iowa  20;  Louis 
Cook  Mfg.  Co.  v.  Randall,  62  Iowa  244. 

Louisiana.  —  Destrehan  v.  Louisiana  Cypress 
Lumber  Co.,  45  La.  Ann.  920,  40  Am.  St.  Rep. 
265. 

Maryland.  —  Williams  v.  Woods,  16  Md.  220; 
Drury  v.  Young,  58  Md.  546,  42  Am.  Rep.  343  ; 
Susquehanna  Fertilizer  Co.  v.  White,  66  Md. 
444,  59  Am.  Rep.  186. 

Massachusetts.  —  Eaton  v.  Smith,  20  Pick. 
(Mass.)  150;  Daniels  v.  Hudson  River  F.  Ins. 
Co.,  12  Cush.  (Mass.)  416,  59  Am.  Dec.  192; 
Swett  v.  Shumway,  102  Mass.  365;  Mooney  v. 
Howard  Ins.  Co.,  138  Mass.  37s,  52  Am.  Rep. 
277  ;  Lynn  Safe  Deposit,  etc.,  Co.  v.  Andrews, 
180  Mass.  527. 

Michigan.  —  Strong  v.  Grand  Trunk  R.  Co., 
15  Mich.  206,  93  Am.  Dec.  184. 

Missouri.  —  Heyworth  v.  Miller  Grain,  etc., 
Co.,  174  Mo.  171;  Long  v.  J.  K.  Armsby  Co., 
43  Mo.  App.  253. 

Montana. — Newell  v.  Nicholson,  17  Mont. 
389. 

Neiv  Jersey.  —  Smith  v.  Clayton,  29  N.  J.  L. 
357  ;  J.  C.  Smith,  etc.,  Co.  v.  Lunger,  64  N.  J. 
L.  539;  Hartwell  v.  Camman,  10  N.  J.  Eq.  128. 

Nezv  York.  —  Dana  v.  Fiedler,  12  N.  Y.  40; 
Bissel  v.  Campbell,  54  N.  Y.  333  ;  Atkinson  v. 
Truesdell,  127  N.  Y.  230,  affirming  57  N.  Y. 
Sunei'.  Ct.  226 ;  Wall  v.  Howard  Ins.  Co.,  14 
Barb.  (N.  Y.)  383. 

Ohio.  —  James  v.  Bostwick,  Wright  (Ohio) 
142. 

South  Carolina.  —  Bonham  v.  Charlotte,  etc., 
R.  Co.,  13  S.  Car.  267. 

Texas.  —  Parks  v.  O'Connor,  70  Tex.  377. 

Tn  Lowe  v.  Lehman,  15  Ohio  St.  179,  it  was 
said  :  "  It  is  as  true  now  as  it  was  in  the  time 
of  Horace,  that  custom  is  at  once  the  arbiter 
and  standard  of  language  —  usus,  quem  pene  ct 


jus  et  norma  loquendi.  It  belongs  to  the  imper- 
fection of  language,  that  while  much  the  tesrgs: 
part  of  its  words  become,  by  usage,  fixed  and 
universal  in  their  meaning,  yet  some  of  them 
must  always  be  left  subject  to  the  changes  and 
variations  necessarily  occasioned  by  local 
usages,  and  the  customs  of  trades." 

Montana  —  Rendered  Admissible  by  Statute 
Under  Code  Civ.  Proc.  Mont.,  §  633,  whenever 
terms  used  in  a  contract  have  a  meaning  which 
is  technical  or  otherwise  different  from  the 
popular  one,  usage  is  admissible  to  show  such 
meaning.  Newell  v.  Nicholson,  17  Mont. 
389. 

1.  Need  Not  Be  Ambiguous  on  Faco.  —  Myers 
v.  Sari,  7  Jur.  N.  S.  97,  30  L.  J.  Q.  B.  9  ;  Whit- 
ney v.  Boardman,  118  Mass.  242;  Dwyer  v. 
Brenham,  70  Tex.  30. 

2.  Technical  Meanings  of  "Thousand/  —  A 
"  thousand  "  rabbits  was  shown  by  usage  to 
mean  "  twelve  hundred  "  rabbits.  Smith  v.  Wil- 
son, 3  B.  &  Ad.  728,  23  E.  C.  L.  169. 

A  thousand  shingles  may  be  shown  to  mean  a 
certain  number  of  bundles  of  shingles  having  a 
certain  size.  Bragg  v.  Bletz,  7  D.  C.  105  ; 
Soutier  v.  Kellerman,  18  Mo.  509. 

Under  a  contract  to  lay  brick  at  so  much  "  a 
thousand"  usage  is  admissible  to  show  that* the 
number  of  brick  is  to  be  estimated  by  wall 
measurements  and  not  by  actual  count.  Brun- 
old  v.  Glasser,  (County  Ct.)  25  Misc.  (N.  Y. ) 
285. 

3.  See  generally  the  various  definitions, 
words,  and  phrases  throughout  this  work,  and 
consult  the  general  inrlex. 

4.  "Across  Country." — Evans  v.  Pratt,  3  M. 
&  G.  759,  42  E.  C.  L.  396. 

'•  Bag  of  Oats."  —  Eldridge  v.  McDermott,  178 
Mass.  256. 

"  Cardinal  Points,"  —  Finnie  v.  Clay,  2  Bibb 
(Ky.)  351. 

"  Cargo."  —  Allegre  v.  Maryland  Ins.  Co.,  2 
Gill  &  J.  (Md.)  136,  20  Am.  Dec.  424;  Pinck- 
ney  v.  Dambmann,  72  Md.  173.  And  see  the 
title  Cargo,  vol.  5,  pp.  149,  150. 

"  Carload."  —  Bullock  v.  Finley,  28  Fed.  Rep. 
514;  Goode  v.  Chicago,  etc.,  R.  Co.,  92  Iowa 
37i- 

"  Cash  Basis."  —  Morris  v.  Supplee,  208  Pa. 
St  253.    See  also  the  title  Cash,  vol.  5,  p.  757. 
"Corral."  —  People  v.  Borda,  105  Cal.  636. 
"Immediate  Delivery."  —  Neldon  v.  Smith,  36 
N.  J.  L.  148. 

"  Merchantable."  —  Ragland  v.  Butler,  18 
Gratt.  (Va.)  323. 

"  North."  —  Jenny  Lind  Co.  v.  Bower,  1 1  Cal.  - 
194. 

"  Note."  —  Frum  v.  Keeney,  109  Iowa  393. 
"  Order,"  as  used  in  book-agent's  contract. 
Newhall  v.  Appleton,  114  N.  Y.  140,  affirming 
57  N.  Y.  Super.  Ct.  343. 

"  Pound  "  as  used  in  the  silk  trade.  Baer  v, 
Glaser,  90  Mo.  App.  289. 
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(c)  Terms  Having  Technical  Meaning  Only.  —  In  one  case  the  court  was  inclined 
to  think  that  the  office  of  usage  to  explain  the  meaning  of  the  words  should 
be  confined  to  words  which  in  common  use  have  a  recognized  meaning  but 
which  have  acquired  a  different  significance  in  some  trade  or  calling;  and  that 
terms  having  no  meaning  except  a  technical  one  should  be  proved  by  expert 
testimony.1  But  no  such  distinction  has  ever  been  recognized  in  the  decisions 
and  usage  is  always  received  to  interpret  the  meaning  of  an  unintelligible 
term  although  it  be  purely  technical  in  nature.2 

(d)  Abbreviations.  —  The  meaning  of  abbreviations  having  no  fixed  legal 
signification  in  the  connection  in  which  they  are  used,  may  be  explained 
by  usage.3 

(4)  To  Supply  Matters  as  to  Which  Contract  Silent  —  (a)  In  General.  —  Where 
a  contract  is  not  in  itself  a  complete  expression  of  the  intention  of  the  par- 
ties, valid  and  known  usages,  if  not  inconsistent  with  the  express  terms,  are 
admissible  to  supply  matters  as  to  which  the  contract  is  silent.4  Thus,  usage 
is  admissible  to  determine  the  proper  mode  of  performance,5  as,  for  example, 


"  Spoiled  Lumber."  —  Harris  v.  Rathbun,  2 
Abb.  App.  Dec.  (N.  Y.)  326. 

"  Stubble."  —  Callahan  v.  Stanley,  57  Cal.  476. 

1.  Usage  Contrasted  with  Expert  Testimony.  — 
Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  453,  con- 
struing the  meaning  of  the  term  "  port-risk." 

2.  Purely  Technical  Terms.  —  Salmon  Falls 
Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.)  446 ; 
Dana  v.  Fiedler,  12  N.  Y.  40,  1  E.  D.  Smith 
(N.  Y.)  463;  Baker  v.  Squier,  1  Hun  (N.  Y.) 
448,  3  Thomp.  &  C.  (N.  Y.)  465;  Long  v.  Da- 
vidson, 101  N.  Car.  170;  Guillon  v.  Earnshaw, 
169  Pa.  St.  463;  Hackett  v.  Smith,  4  W.  N.  C. 
(Pa.)  475- 

In  Atkinson  v.  Truesdell,  127  N.  Y.  230,  the 
court  said :  "  The  meaning  of  characters, 
marks,  letters,  figures,  words,  or  phrases  *  *  * 
having  purely  a  local  or  technical  meaning,  un- 
intelligible to  persons  unacquainted  with  the 
business,  may  be  given  and  explained  by  parol 
evidence,  if  the  explanation  is  consistent  with 
the  terms  of  the  contract." 

"  Sea-letter."  —  Sleght  v.  Hartshorne,  2 
Johns.  (N.  Y.)  531. 

"Wall  Measure." — Packard  v.  Van  Schoick, 
58  HI.  79- 

"  Measured  in  the  Wall."  —  Welsh  v.  Hucke- 
stein,  152  Pa.  St.  27. 

"  Flushed  with  Mortar."  —  Laycock  v.  Parker, 
103  Wis.  161. 

"  Old  Style  Tin  Roofing."  —  Storck  v.  Mesker, 
55  Mo.  App.  26. 

3.  Abbreviations.  —  See  the  title  Abbrevia- 
tions, vol.  1,  p.  100.  See  also  Scott  v.  Hart- 
ley, 126  Ind.  239;  Lane  v.  Union  Nat.  Bank, 

3  Ind.  App.  299;  Dana  v.  Fiedler,  12  N.  Y.  40, 
1  E.  D.  Smith  (N.  Y.)  463 ;  Taylor  v.  Beavers, 

4  E.  D.  Smith  (N.  Y.)  215. 

4.  May  Supply  Matters  as  to  Which  Contract 
Silent — England. — Johnson  v.  Raylton,  7  Q. 
B.  D.  438  ;  Fawkes  v.  Lamb,  8  Jur.  N.  S.  385, 
31  L.  J.  Q.  B.  98. 

United  States.  —  Van  Ness  v.  Pacard,  2  Pet. 
(U.  S.)  137;  Robinson  v.  U.  S.,  13  Wall.  (U. 
S.)  363. 

Alabama.  —  Tate  v.  Innerarity,  1  Stew.  &  P. 
(Ala.)  33  ;  East  Tennessee,  etc.,  R.  Co.  v.  John- 
ston, 75  Ala.  596,  51  Am.  Rep.  489;  Stouden- 
mire  v.  Harper,  81  Ala.  242. 

Colorado,  —  Bradbury  v.  Butler,  1  Colo,  App. 
43Q. 


Connecticut.  —  Beach  v.  Travelers  Ins.  Co., 
73  Conn.  118. 

Illinois.  —  Off  v.  J.  B.  Inderrieden  Co.,  74  111. 
App.  105. 

Maryland.  —  Chesapeake  Bank  v.  Swain,  29 
Md.  483. 

Massachusetts.  —  Howe  v.  Hardy,  106  Mass. 
329;  Atwater  v.  Clancy,  107  Mass.  369. 

Mississippi.  —  Effinger  v.  Henderson,  33 
Miss.  449. 

Missouri.  —  Cameron  v.  McNair,  etc.,  Real 
Estate  Co.,  76  Mo.  App.  366. 

New  York.  —  Underwood  v.  Greenwich  Ins. 
Co.,  161  N.  Y.  413;  Cooper  v.  Kane,  19  Wend. 
(N.  Y.)  386,  32  Am.  Dec.  512;  Gleason  v.  Mor- 
rison, (Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.) 
320. 

North  Carolina.  ■ —  Brown  Chemical  Co.  v. 
Atkinson,  91  N.  Car.  389. 

Oregon.  —  Holmes  v.  Whitaker,  23  Oregon 
319- 

Pennsylvania.  —  Morgan  v.  Richards,  1 
Browne  (Pa.)  173. 

Texas.  —  Walker  v.  Armstrong,  54  Tex.  609. 
Virginia.  —  Allen  v.  Crank,  (Va.  1895)  23  S. 
E.  Rep.  772. 

An  Executory  Contract  for  the  Sale  of  Land 
is  presumed  to  be  made  with  reference  to  exist- 
ing usages ;  and,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  the  purchaser  is  en- 
titled to  a  deed  containing  the  usual  cove- 
nants. Dwight  v.  Cutler,  3  Mich.  566,  64 
Am.  Dec.  105  ;  Gault  v.  Van  Zile,  37  Mich. 
22. 

5.  To  Fix  Mode  of  Performance.  —  In  Robin- 
son v.  U.  S.,  13  Wall.  (U.  S.)  363,  under  a 
contract  for  the  delivery  of  barley  which  did 
not  specify  whether  it  should  be  delivered  in 
bulk  or  in  sacks,  evidence  was  admitted  of  a 
usage  requiring  delivery  in  sacks. 

In  East  Tennessee,  etc.,  R.  Co.  v.  Johnston, 
75  Ala.  596,  51  Am.  Rep.  489,  it  was  held  that 
when  a  special  contract  is  entered  into  between 
a  railroad  company  and  the  owner  of  cattle,  for 
the  transportation  of  the  cattle,  and  it  is  silent 
as  to  the  kind  of  car  to  be  furnished,  and  as  to 
any  special  preparation  of  the  car,  evidence  of 
a  usage,  by  which  the  owner  is  to  bed  the  car, 
known  to  him,  and  upon  which  he  had  acted  in 
making  previous  shipments,  is  admissible  for 
the  purpose  of  interpreting  and  explaining  the 
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to  fix  the  method  of  weighing  or  measuring,1  or  the  place  at  which  a  certain 
tiling  is  to  be  done,2  or  the  time  when,  or  within  which,  an  act  is  to  be  per- 
formed.3 So,  also,  it  is  admissible  to  show  such  matters  as  when  the  contract 
was  intended  to  become  effective,4  or  how  long  it  was  intended  to  continue 


intention  of  the  parties  in  making  the  special 
contract. 

Manner  of  Making  Candy-boxes.  —  Where  a 
contract  for  the  manufacture  of  paper  boxes  for 
use  in  the  candy  trade  was  silent  as  to  the  man- 
ner in  which  such  boxes  should  be  made  and 
printed,  usage  was  held  admissible.  Gair  v. 
Auerbach,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.) 
264. 

Contract  for  Horse  Eace.  —  In  Walker  v.  Arm- 
strong, 54  Tex.  609,  the  court  interpreted  a 
written  contract  for  a  horse  race.  It  appeared 
that  the  word  for  starting  was  given  in  so  loud 
a  tone  that  one  of  the  horses  became  frightened, 
and  not  entering  the  polls  was  not  turned  loose, 
while  the  other  horse  started  and  ran  the  dis- 
tance required  by  the  contract.  The  contract 
being  silent  as  to  the  consequences  of  a  failure 
to  start  when  the  word  was  given  for  the  start, 
parol  evidence  of  custom  was  held  admissible 
to  explain  its  consequences.  It  was  presumed, 
where  the  contract  was  silent,  that  the  parties 
had  in  view  the  rules  of  the  turf.  Evidence 
of  these  rules  does  not  vary  the  contract,  but 
explains  the  meaning  of  the  parties  to  it. 

1.  Weight  or  Measurement  —  Colorado.  — 
Bradbury  v.  Butler,  1  Colo.  App.  430. 

Kansas.  —  Graham  v.  Trimmer,  6  Kan.  231; 
Smythe  v.  Parsons,  37  Kan.  79. 

Kentucky.  —  Thompson  v.  Brrnnin,  94  Ky. 
490. 

Louisiana.  —  Destrehan  v.  Louisiana  Cypress 
Lumber  Co.,  45  La.  Ann.  920,  40  Am.  St.  Rep. 

263. 

Maine.  —  Heald  v.  Cooper,  8  Me.  32. 

Massachusetts.  —  Ford  v.  Tirell,  9  Gray 
(Mass.)  401,  69  Am.  Dec.  297. 

Michigan.  —  Walker  v.  Syms,  118  Mich. 
183. 

Missouri.  —  Fitzimmons  v.  Academy  of 
Christian  Bros.,  81  Mo.  37. 

New  York.  —  Johnson  v.  De  Peyster,  50  N. 
Y.  666  ;  Dalton  v.  Daniels,  2  Hilt.  (N.  Y.)  472  ; 
Kennedy  v.  Oswego,  etc.,  R.  Co.,  67  Barb.  (N. 
Y.)  169;  Dwight  v.  Cutting,  91  Hun  (N.  Y.) 
38. 

Ohio.  —  Lowe  v.  Lehman,  15  Ohio  St.  179. 

South  Carolina.  —  Conner  v.  Robinson,  2  Hill 
L.  (S.  Car.)  354. 

Virginia.  —  Richlands  Flint  Glass  Co.  v. 
Hiltebeitel,  92  Va.  91. 

See  also  the  title  Contracts  of  Affreight- 
ment and  Charter-Parties,  vol.  7,  p.  255. 

Plastering  Contract.  —  In  Walls  v.  Bailey,  49 
N.  Y.  464,  10  Am.  Rep.  407,  under  a  contract 
to  do  plastering  at  so  much  per  square  foot, 
evidence  of  a  usage  to  charge  for  the  full  sur- 
face of  the  wall  without  deducting  for  cornices, 
baseboards,  doors,  or  windows,  was  held  to  be 
admissible. 

2.  Placs  of  Performance  —  Hewlett  v.  Burrell, 
(C.  C.  A.)  105  Fed.  Rep.  80;  Donnell  v.  Amos- 
keag  Mfg.  Co.,  (C.  C.  A.)  118  Fed.  Rep.  10. 

The  Place  of  Delivery  of  Roods  SoM  may  be 
shown  by  usage  where  not  stipulated  in  the  con- 
tact.   Buie  y.  Browne,  6  Ired,  L.  (z$  N.  Car.) 


404;  Gehl  v.  Milwaukee  Produce  Co.,  105  Wis. 
573- 

Place  of  Delivery  by  Carrier.  —  Bradstreet  v. 
Heron,  Abb.  Adm.  209;  Irzo  v.  Perkins,  10  Fed. 
Rep.  779 ;  Devato  v.  Eight  Hundred  and 
Twenty-Three  Barrels  Plumbago,  20  Fed.  Rep. 
510;  Pittsburgh,  etc.,  R.  Co.  v.  Nash,  43  Ind. 
423  ;  McCullough  v.  Hellweg,  66  Md.  269 ; 
Richmond  v.  Union  Steamboat  Co.,  87  N.  Y. 
240;  Gibson  v.  Culver,  17  Wend.  (N.  Y.)  305, 
31  Am.  Dec.  297. 

Place  of  Weighing.  —  Where  a  contract  of  sale 
does  not  provide  where  the  goods  shall  be 
weighed,  usage  may  be  resorted  to.  Gehl  v. 
Milwaukee  Produce  Co.  116  Wis.  263. 

The  Place  of  Measuring  Goods,  whereby  the 
freight  charges  thereon  are  to  be  determined, 
may  be  fixed  by  usage.  Buckle  v.  Knoop,  L.  R. 
2  Exch.  125;  Bottomley  v.  Forbes,  6  Scott  816, 

5  Bing.  N.  Cas.  121,  35  E.  C.  L.  50. 
The  Place  of  Payment  of  Towage  Change  may 

be  shown  by  usage.  The  Queen  of  the  East, 
12  Fed.  Rep.  165. 

To  Determine  Measure  of  Damages.  —  A  usage 
that  the  price  at  the  point  of  shipment  shall  de- 
termine the  measure  of  damages  for  non-deliv- 
ery under  a  contract  of  sale,  will  be  admitted  to 
vary  the  rule  that  the  price  at  the  point  of  de- 
livery shall  govern  in  such  cases.  Haas  v. 
Hudmon,  83  Ala.  174. 

3.  Time  of  Performance.  —  Consolidation  Cftal 
Co.  v.  Shannon,  34  Md.  144,  wherein  usage  was 
admitted  to  show  the  time  within  which  a  boat 
should  be  unloaded. 

The  Time  of  Delivery  of  goods  sold  may  be  de- 
termined by  usage.  Kriete  v.  Myer,  61  Md. 
558. 

The  Time  and  Place  of  Payment,  under  a  con- 
tract of  sale  silent  in  that  regard,  may  be  fixed 
by  usage.  Mand  v.  Trail,  92  Ind.  521,  47  Am. 
Rep.  163. 

Time  for  Payment  of  Rent.  —  See  the  title 
Landlord  and  Tenant,  vol.  18,  p.  273. 

4.  When  Contract  to  Become  Operative,  — 
Cleveland  Oil,  etc.,  Mfg.  Co.  v.  Norwich  Union 
F.  Ins.  Soc,  34  Oregon  228,  which  was  an  ac- 
tion on  a  parol  contract  of  insurance. 

A  Delivery  to  a  Carrier  in  accordance  with  es- 
tablished usage  is  sufficient  to  put  in  operation 
the  contract  of  transportation.  See  the  titles 
Carrier  of  Goods,  vol.  5,  p.  184;  Baggage,  vol. 
3,  P.  563- 

Sale  —  When  Title  Passes.  —  Usage  is  admis- 
sible to  show  when  title  is  intended  to  pass 
under  a  contract  of  sale  which  contains  no  ex- 
press stipulation  on  the  subject.  Stanton  v. 
Small,  3  Sandf.  (N.  Y.)  230 ;  Lees  v.  Richard- 
son, 2  Hilt.  (N.  Y.)  164;  Newhall  v.  Langdon, 
39  Ohio  St.  87,  48  Am.  Rep.  426  ;  Loeb  v.  Crow, 
15  Tex.  Civ.  App.  537;  Pleasants  v.  Pendleton, 

6  Rand.  (Va.)  473,  18  Am.  Dec.  726;  Whitney 
v.  Tibbitts,  17  Wis.  359.  And  see  the  title 
Sai.es,  vol.  24,  p.  1049. 

To  Show  that  Title  Did  not  Pass.  —  Evidence 
of  a  usage  to  deliver  goods  sold  conditionally 
before  performance  of  the  condition  is  admisj. 
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in  force,1  or  what  amount  of  compensation  is  due  thereunder.8 

(b)  Annexing  Incidents.  —  An  extension  of  the  rule  admitting  usage  to  explain 
matters  as  to  which  an  incomplete  contract  is  silent,  is  what  is  termed 
"  annexing  incidents."  Evidence  of  usage  is  admitted  to  annex  incidents  to 
contracts  where  it  is  apparent  that  the  parties  have  omitted  to  state  important 
parts  of  their  agreements,  and  the  incident  so  annexed  is  consistent  with  the 
express  terms,  and  its  inclusion  can  fairly  be  presumed  to  have  been  intended 
by  the    parties.3     But  usage   cannot   add    incidents  which  vary  or  are 


sible  to  show  that  such  delivery  was  not  in- 
tended to  pass  title.  Farlow  v.  Ellis,  15  Gray 
(Mass.)  229.  And  see  the  title  Conditional 
Sales,  vol.  6,  p.  477. 

1.  Duration  of  Contract.  —  Leavitt  v.  Kenni- 
cott,  1 57  111.  235,  reversing  54  111.  App.  633, 
wherein  usage  was  admitted  to  show  that  an  in- 
definite contiact  "  at  a  wetkly  salary  of  forty 
dollars  per  week  "  continued  during  the  theatri- 
cal season  only. 

In  Given  v.  Charron,  15  Md.  502,  evidence  of 
a  usage  that  when  a  salesman  begins  a  season 
without  a  special  contract,  he  is  deemed  to  be 
employed  for  six  months,  was  held  admissible 
to  fix  the  duration  of  the  contract. 

In  Gleason  v.  Walsh,  43  Me.  397,  it  was  held 
that  when  men  are  hired,  and  no  special  agree- 
ment made  as  to  the  time  they  are  to  work,  evi- 
dence of  what  usage  in  that  particular  employ- 
ment is,  as  to  time,  is  proper  for  the  considera- 
tion of  the  jury. 

An  Indefinite  Lease  may  be  explained  by  evi- 
dence of  a  usage  fixing  the  length  of  time  such 
leases  are  to  run.  Brincefield  v.  Allen,  25  Tex. 
Civ.  App.  258. 

Eight  of  Parties  to  Terminate  Contract.  — 
Usage  is  admissible  to  show  that  either  party 
had  a  right  to  terminate  the  contract  "  for  good 
cause,"  Brown  v.  Hicks,  8  Fed.  Rep.  155,  or  on 
giving  a  month's  notice.  Parker  v.  Ibbetson,  4 
C.  B.  N.  S.  346,  93  E.  C.  L.  346. 

2.  To  Fix  Amount  of  Compensation  —  England. 
—  Baring  v.  Stanton,  3  Ch.  D.  502 ;  Great 
Western  Ins.  Co.  v.  Cunliffe,  L.  R.  9  Ch.  525. 

United  States.  —  Turner  v.  Yates,  16  How. 
(U.  S.)  14.  And  see  U.  S.  v.  Fillebrown,  7 
Pet.  (U.  S.)  28. 

California.  —  Laver  v.  Hotaling,  115  Cal.  613. 

Louisiana.  —  Thompson  v.  Packwood,  2  La. 
Ann.  624;  White  v.  Jones,  14  La.  Ann.  692. 

Mississippi.  —  Planters'  Compress,  etc.,  Co. 
v.  Ireys,  (Miss.  1894)  16  So.  Rep.  386. 

New  York.  —  Walls  v.  Bailey,  49  N.  Y.  464, 
10  Am.  Rep.  407;  Morgan  v.  Mason,  4  E.  D. 
Smith  (N.  Y.)  636;  Weber  v.  Kingsland,  8 
Bosw.  (N.  Y.)  415. 

Pennsylvania.  —  Masterson  v.  Masterson,  121 
Pa.  St.  605;  Inslee  v.  Jones,  Bright.  (Pa.)  76. 

Virginia.  —  Hansbrough  v.  Neal,  94  Va.  722. 

See  also  the  titles  Agency,  vol.  1,  p.  n  16; 
Attorney  and  Client,  vol.  3,  p.  424  ;  Brokers, 
vol.  4,  pp.  970,  973,  976;  Insurance,  voi.  16, 
p.  gn;  Public  Officers,  vol.  23,  p.  fqf. 

3.  Usage  May  Annex  Imiclenu. — Brown  v. 
Byrne,  3  El.  &  Bl.  703,  77  E.  C.  L.  703  ;  Flor- 
ence Mach.  Co.  v.  Daggett,  135  Mass.  582.  See 
also  Halsey  v.  Brown,  3  Day  (Conn.)  346 ; 
Bench  v.  Travelers  Ins.  Co.,  73  Conn.  118. 

In  Everingham  v.  Lord,  19  111.  App.  565,  the 
court  said  :  "  Customs  which  do  not  contradict 
the  agreement,  but  add  to  it  a  consequential 


right  or  duty,  are  binding  on  the  parties  with- 
out reference  to  the  question  whether  the  agree- 
ment is  by  deed  or  parol,  or  the  undertakings 
are  implied  from  certain  acts  of  the  parties." 
In  Hutton  v.  Warren,  1  M.  &  W.  474,  Parke, 

B.  ,  delivering  judgment,  said:  "It  has  long 
been  settled  that  in  commercial  transactions  ex- 
trinsic evidence  of  custom  and  usage  is  admis- 
sible to  annex  incidents  to  written  contracts  in 
matters  with  respect  to  which  they  are  silent. 
The  same  rule  has  also  been  applied  to  contracts 
in  other  transactions  of  life,  in  which  known 
usages  have  been  established  and  prevailed ; 
and  this  has  been  done  upon  the  principle  of 
presumption  that  in  such  transactions  the  par- 
ties did  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to 
be  bound,  but  a  contract  with  reference  to 
those  known  usages.  Whether  such  a  relaxa- 
tion of  the  strictness  of  the  common  law  was 
wisely  applied  where  formal  instruments  have 
been  entered  into,  and  particularly  leases  under 
seal,  may  well  be  doubted;  but  the  contrary 
has  been  established  by  such  authority."  See 
also  Humfrey  v.  Dale,  7  El.  &  Bl.  266,  90  E. 

C.  L.  266. 

In  McKeefrey  v.  Connellsville  Coke,  etc.,  Co., 
(C.  C.  A.)  56  Fed.  Rep.  212,  under  a  contract  to 
deliver  fifteen  cars  of  coke  per  day,  usage  was 
admitted  to  show  that,  in  case  of  car  shortage, 
a  proportionate  delivery  of  cars  under  the 
various  contracts  was  proper. 

Sale  by  Sample.  —  Usage  is  admissible  to  show 
that  a  sale  was  by  sample  although  the  contract 
be  silent  in  that  respect.  Boorman  v.  Jenkins, 
12  Wend.  (N.  Y.)  566,  27  Am.  Dec.  158;  Beirne 
v.  Dord,  2  Sandf.  (N.  Y.)  89. 

Insurance  by  Warehouseman.  —  Usage  may  im- 
pose on  a  warehouseman  a  duty  to  insure  goods 
stored  with  him,  in  the  absence  of  an  express 
agreement  on  that  point.  Hamilton  v.  Moore, 
94  Ga.  707. 

Allowance  of  Credit.  —  A  purchaser  of  goods 
may,  by  usage,  be  entitled  to  credit  until  a  cer- 
tain day  though  no  agreement  be  made  to  that 
effect.  Hayes  v.  Union  Mercantile  Co.,  27 
Mont.  264;  M'Connico  v.  Curzen,  2  Call  (Va.) 
358,  1  Am.  Dec.  540. 

Shrinkage  of  Earth  Filling.  —  Under  a  contract 
to  furnish  250,000  cubic  yards  of  earth  filling 
usage  is  admissible  to  show  the  contractor's 
right  to  allowance  for  shrinkage.  Lyons  v.  U. 
S.,  30  Ct.  CI.  352.  See  also  Collins  v.  U.  S.,  34 
Ct.  CI.  294. 

Transportation  Contract.  —  Under  a  contract 
between  a  shipper  and  a  railroad  company  for 
the  transportation  of  sheep  from  a  point  in 
Utah  to  Chicago,  it  was  held  competent  to  prove 
a  usage  on  the  part  of  the  railroad  to  permit 
sheep  so  shipped  to  be  sold  and  unloaded  at 
points  en  route  and  to  collect  for  such  distance 
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i  icousistent  with  the  express  terms  of  the  contract.1 

interest.  —  Where  a  contract  for  the  payment  of  money  is  silent  as  to 
whether  interest  shall  be  paid  thereon,  an  agreement  to  pay  interest  may  be 
implied  from  usage.2 

implied  Warranty.  —  Usage  may  sometimes  annex  an  implied  warranty  to  a 
contract  silent  in  that  regard.3 

Away-going  Crops  —  Where  a  lease  is  silent  as  to  the  disposition  of  crops 
growing  at  the  termination  of  the  tenancy  —  or  "away-going  crops"  —  a 
local  custom  whereby  the  tenant  is  entitled  to  such  crops  forms  a  part  of 
the  lease.4 

Agent's  Liability  Where  Principal  Undisclosed.  — ■  By  usage  an  agent  may  be 
rendered  personally  liable  on  a  contract  made  by  him  as  agent,  but  without 
disclosing  his  principal,  although  it  contain  no  express  stipulation  for  personal 
liability.5 

(5)  Usages  of  What  Place  Govern.  —  A  contract  is  to  be  construed  according 
to  the  usages  of  the  place  where  it  is  made,6  unless  it  is  to  be  performed 
elsewhere  and  an  intention  to  adopt  the  usages  of  the  place  of  performance 
can  be  inferred.7 

c.  To  Vary  or  Contradict  Contract  —  (1)  Express  Terms  of  Contract. 
— Evidence  of  a  usage  is  not  admissible  to  vary  or  contradict  the  definite  and 
unambiguous  terms  of  an  express  contract,  either  written  or  verbal.8 


only  as  the  stock  is  actually  carried.  Sharp  v. 
Clark,  13  Utah  510. 

Lighterage.  —  In  Andrews  v.  Roach,  3  Ala. 
590,  37  Am.  Dec.  718,  it  was  held  that  although 
a  bill  of  lading  of  cotton,  to  be  carried  by  river, 
states  the  price  at  which  it  is  to  be  transported, 
the  carrier  is  not  precluded  from  showing  the 
existence  of  a  custom  on  the  river  to  charge 
lighterage  in  addition  to  the  freight,  whenever 
the  tide  is  so  low  throughout  the  season  as  to 
prevent  cotton  boats  from  passing  shoals. 

1.  See  infra,  this  section,  To  Vary  or  Contra- 
dict Contract  —  Adding  Inconsistent  Incidents. 

9.  Interest.  —  See  the  titles  Interest,  vol. 
16,  pp.  1003-5 !  Partnership,  vol.  22,  p.  124. 
See  also  Hitt  v.  Allen,  13  111.  592;  Morris  v. 
Allen,  14  N.  J.  Eq.  44;  Woerz  v.  Schumacher, 
161  N.  Y.  530,  affirming  37  N.  Y.  App.  Div. 
374 ;  Lamb  v.  Klaus,  30  Wis.  94. 

3.  Implied  Warranties.  —  See  the  title  Im- 
plied Warranties,  vol.  15,  p.  1248.  See  also 
Cassidy  v.  Begoden,  38  N.  Y.  Super.  Ct.  180. 

4.  Away-going  Crops. — -See  the  title  Crops, 
vol.  8,  p.  320.  See  also  Holding  v.  Pigott,  7 
Bing.  465,  20  E.  C.  L.  201  ;  Dorsey  v.  Eagle,  7 
Gill  &  J.  (Md.)  321  ;  Harris  v.  Gregg,  17  N.  Y. 
App.  Div.  210;  Foster  v.  Robinson,  6  Ohio  St. 
90. 

5.  Liability  of  Agent  Where  Principal  Und's- 
closed.  —  See  the  title  Agency,  vol.  1,  p.  11 24; 
Brokers,  vol.  4,  p.  988.  See  also  Pike  v. 
Ongley,  18  Q.  B.  D.  708. 

6.  Usages  Loci  Contractus  Govern. —  Harris 
v.  Nasits,  23  La.  Ann.  457  ;  Cobb  v.  Lime  Rock 
F.  &  M.  Ins.  Co.,  58  Me.  326  ;  Shores  Lumber 
Co.  v.  Stitt,  102  Wis.  450.  See  generally  the 
title  Private  International  Law,  vol.  22,  p. 
1322  et  seq. 

Where  a  letter  ordering  insurance  on  a 
"  coppered  ship "  was  written  to  Boston  from 
New  York,  the  latter  place  being  the  residence 
of  the  writer  and  the  port  from  which  the  ship 
sailed,  it  was  held  that  the  usages  of  New  York, 
and  not  of  Boston,  determined  the  meaning  of 
29  C.  of  L. — 28  433 


the  term  "  coppered  ship."  Hazard  v.  New 
England  Marine  Ins.  Co.,  8  Pet.  (U.  S.)  557- 

A  Contract  Made  in  a  Foreign  Country,  to  be 
performed  there,  is  to  be  construed  in  connec- 
tion with  the  usages  prevailing  there.  Willings 
v.  Consequa,  Pet.  (C.  C.)  301. 

But,  in  the  absence  of  any  evidence  to  the 
contrary,  it  will  be  presumed  that  the  usages  of 
the  foreign  country  are  the  same  as  those  at 
the  place  of  trial.  Olivari  v.  Thames,  etc., 
Marine  Ins.  Co.,  37  Fed.  Rep.  894. 

7.  Usages  of  Place  of  Performance. —  Thomp- 
son v.  Riggs,  6  D.  C.  99 ;  Byrne  v.  Schwing,  6 
B.  Mon.  (Ky.)  199;  Star  Glass  Co.  v.  Morey, 
108  Mass.  570;  Guillon  v.  Earnshaw,  169  Pa. 
St.  463. 

Check — Place  of  Payment. —  A  check  drawn  in 
New  York  on  a  Connecticut  bank  is  controlled 
by  the  usages  of  the  Connecticut  bank.  Bowen 
v.  Newell,  5  Sandf.  (N.  Y.)  326. 

8.  Not  Admissible  to  Vary  Express  Contract  — 
England.  —  Stafford  v.  Gardner,  L.  R.  7  C.  P. 
242 ;  Boyd  v.  Shorrock,  L.  R.  5  Eq.  72 ;  The 
Alhambra,  6  P.  D.  68  ;  Cross  v.  Eglin,  2  B.  & 
Ad.  106,  22  E.  C.  L.  36  ;  Webb  v.  Plummer,  2 

B.  &  Aid.  746;  Sutton  v.  Temple,  12  M.  &  W. 
63;  Clarke  v.  Roystone,  13  M.  &  W.  752; 
Smith  v.  Jeffryes,  15  M.  &  W.  561  ;  Wiltshear 
v.  Cottrell,  1  El.  &  Bl.  674,  72  E.  C.  L.  674; 
Hall  v.  Janson,  4  El.  &  Bl.  500,  82  E.  C.  L. 
500 :  Thorpe  v.  Eyre,  1  Ad.  &  El.  926,  28  E. 

C.  L.  243 ;  Dalby  v.  Hirst,  1  Brod.  &  B.  224, 
5  E.  C.  L.  66  ;  Roberts  v.  Barker,  1  Cromp.  & 
M.  808  ;  Yates  v.  Pym,  6  Taunt.  446,  1  E.  C.  L. 
446;  Roxburghe  v.  Roberton,  2  Bligh  156; 
Martyr  v.  Bradley,  9  Bing.  24,  23  E.  C.  L.  249  ; 
Suse  v.  Pompe,  8  C.  B.  N.  S.  538,  98  E.  C.  L. 
538 ;  Charlton  v.  Gibson,  1  C.  &  K.  541,  47 
E.  C.  L.  541  ;  Blackett  v.  Royal  Exch.  Assur. 
Co.,  2  Comp.  &  J.  244  ;  Gabay  v.  Lloyd,  3  B.  & 
C.  793,  10  E.  C.  L.  229;  Richmond  v.  Smith, 
8  B.  &  C.  9,  15  E.  C.  L.  144;  Ford  v.  Yates,  2 
M.  &  G.  549,  40  E.  C.  L.  508,  2  Scott  N.  R. 
645  ;  Phillipps  v.  Briard,  1  H.  &  N.  21  ;  Crofts 
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Express  Agreement  Excludes  Usage.  —  The  reason  for  this  rule  is  evident.  The 

proper  office  of  a  usage  is  to  ascertain  the  meaning  and  intention  of  the  parties 
and  explain  what  is  doubtful;  and  it  is  admitted  on  the  theory  that  the 
parties,  by  not  stipulating  anything  to  the  contrary,  must  have  intended  that 


v.  Marshall,  7  C.  &  P.  597,  32  E.  C.  L.  646 ; 
Lockett  v.  Nicklin,  2  Exch.  93 ;  Reading  v. 
Menham,  1  M.  &  Rob.  234 ;  Wardell  v.  Mourill- 
yan,  2  Esp.  693  ;  Hare  v.  Barstow,  8  Jur.  928 ; 
White  v.  Wilson,  2  B.  &  P.  116;  The  Isabella, 
2  C.  Rob.  241. 

United  States.  —  Grarison  v.  Memphis  Ins. 
Co.,  19  How.  (U.  S.)  312;  Oelricks  v.  Ford, 
23  How.  (U.  S.)  49 ;  Bliven  v.  New  England 
Screw  Co.,  23  How.  (U.  S.)  420 ;  Insurance 
Cos.  v.  Wright,  1  Wall.  (U.  S.)  456;  Barnard 
v.  Kellogg,  10  Wall.  (U.  S.)  383;  Stagg  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  10  Wall.  (U.  S.)  589; 
Partridge  v.  Phoenix  Mut.  L.  Ins.  Co.,  15  Wall. 
(U.  S.)  573  ;  Hearne  v.  New  England  Mut. 
Marine  Ins.  Co.,  20  Wall.  (U.  S.)  488 ;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195;  Cincinnati 
First  Nat.  Bank  v.  Burkhardt,  100  U.  S.  686; 
Thompson  v.  Knickerbocker  L.  Ins.  Co.,  104 
U.  S.  252;  The  Gazelle,  128  U.  S.  474;  Candee 
v.  Citizens'  Ins.  Co.,  4  Fed.  Rep.  143 ;  Lindsay 
v.  Cusimano,  10  Fed.  Rep.  302;  Pedersen  v. 
Eugster,  14  Fed.  Rep.  422;  Turnbull  v.  Citizens' 
Bank,  16  Fed.  Rep.  145;  The  Gran  Canaria,  16 
Fed.  Rep.  868 ;  Williams  v.  Continental  Ins. 
Co.,  24  Fed.  Rep.  767  ;  Sorensen  v.  Keyser,  (C. 
C.  A.)  51  Fed.  Rep.  30  ;  Smith  v.  Provident  Sav. 
L.  Assur.  Soc,  (C.  C.  A.)  65  Fed.  Rep.  765 ; 
Lowenfeld  v.  Curtis,  72  Fed.  Rep.  105  ;  The 
Clintonia,  104  Fed.  Rep.  92;  Chilberg  v.  Lyng, 
(C.  C.  A.)  128  Fed.  Rep.  899;  M'Gregor  v. 
Pennsylvania  Ins.  Co.,  1  Wash.  (U.  S.)  39 ; 
Partridge  v.  Life  Ins.  Co.,  1  Dill.  (U.  S.)  139; 
Union  Bank  v.  Forrest,  3  Cranch  (C.  C.)  218; 
The  Schooner  Reeside,  2  Sumn.  (U.  S.) 
567  ;  Hearn  v.  New  England  Mut.  Marine  Ins. 
Co.,  3  Cliff.  (U.  S.)  318,  4  Cliff.  (U.  S.)  200; 
McGovern  v.  Heissenbuttel,  8  Ben.  (U.  S.) 
46 ;  Bazin  v.  Steamship  Co.,  3  Wall.  Jr.  (C. 
C.)  229 ;  Knox  v.  The  Schooner  Ninetta, 
Crabbe  (U.  S.)  534  ;  Belmont  v.  Tyson,  24  Fed. 
Cas.  No.  14,316,  affirmed  3  Blatchf.  (U.  S.) 
530 ;  Chambers  v.  U.  S.,  24  Ct.  CI.  387 ;  Moore 
v.  U.  S.,  38  Ct.  CI.  590. 

Alabama.  —  Petty  v.  Gayle,  25  Ala.  472;  Bar- 
low v.  Lambert,  28  Ala.  704,  65  Am.  Dec.  374; 
Smith  v.  Mobile  Nav.,  etc.,  Co.,  30  Ala.  167 ; 
Cox  v.  Peterson,  30  Ala.  608,  68  Am.  Dec. 
145;  Boon  v.  Steamboat  Belfast,  40  Ala.  184, 
88  Am.  Dec.  761  ;  East  Tennessee,  etc.,  R.  Co. 
v.  Johnston,  75  Ala.  596,  51  Am.  Rep.  489; 
Wilkinson  v.  Williamson,  76  Ala.  163;  Powell 
v.  Thompson,  80  Ala.  51  ;  Sheffield  Furnace  Co. 
v.  Hull  Coal,  etc.,  Co.,  101  Ala.  446. 

Arkansas.  —  Cook  v.  Hawkins,  54  Ark.  423. 

California.  —  Corwin  v.  Patch,  4  Cal.  204  ; 
Polhemus  v.  Heiman,  50  Cal.  438 ;  Holloway 
v.  McNear,  81  Cal.  154;  Ah  Tong  v.  Earle 
Fruit  Co.,  112  Cal.  679;  Withers  v.  Moore, 
(Cal.  1903)  71  Pac.  Rep.  697. 

Colorado.  —  Gates  Iron  Works  v.  Denver  En- 
gineering Works  Co.,  17  Colo.  App.  15. 

Delaware.  —  Lattomus  v.  Farmers'  Mut.  F. 
Ins.  Co.,  3  Houst.  (Del.)  254. 

District  of  Columbia.  —  Thompson  v.  Riggs, 
6  D.  C.  99,  affirmed  5  Wall.  (U.  S.)  663. 


Georgia.  —  Park  v.  Piedmont,  etc.,  L.  Ins. 
Co.,  48  Ga.  601  ;  Werner  v.  Footman,  54  Ga. 
128;  Haupt  v.  Phcenix  Mut.  L.  Ins.  Co.,  110 
Ga.  150. 

Illinois.  —  Dixon  v.  Dunham,  14  111.  324; 
Holmes  v.  Stummel,  15  111.  412;  Sigsworth  v. 
Mclntyre,  18  111.  126;  Fay  v.  Strawn,  32  111. 
295;  Lonergan  v.  Courtney,  75  111.  580;  Wilson 
v.  Bauman,  80  111.  493  ;  Corbett  v.  Underwood, 
83  111.  324,  25  Am.  Rep.  392  ;  Illinois  Masons' 
Benevolent  Soc.  v.  Baldwin,  86  111.  479 ;  Gil- 
bert v.  McGinnis,  114  111.  28;  Mulliner  v.  Bron- 
son,  14  111.  App.  355  ;  Everingham  v.  Lord,  19 
111.  App.  565  ;  Corrigan  v.  Herrin,  44  111.  App. 
363;  Mayer  v.  Lawrence,  58  111.  App.  194; 
Abendpost  Co.  v.  Hertel,  67  111.  App.  501 ; 
Mobile  Fruit,  etc.,  Co.  v.  Judy,  91  111.  App. 
82. 

Indiana.  —  Harper  v.  Pound,  10  Ind.  32;  At- 
kinson v.  Allen,  29  Ind.  375  ;  Rafert  v.  Scrag- 
gins,  40  Ind.  195  ;  King  v.  Enterprise  Ins.  Co., 
45  Ind.  43 ;  Spears  v.  Ward,  48  Ind.  541  ; 
Franklin  Ins.  Co.  v.  Humphrey,  65  Ind.  549,  32 
Am.  Rep.  78;  Sohn  v.  Jervis,  101  Ind.  578; 
Morningstar  v.  Cunningham,  no  Ind.  328,  59 
Am.  Rep.  211;  Seavey  v.  Shurick,  no  Ind. 
494;  Van  Camp  Packing  Co.  v.  Hartman,  126 
Ind.  177;  Scott  v.  Hartley,  126  Ind.  239. 

Iowa.  —  Phillips  v.  Starr,  26  Iowa  349  ;  Will- 
mering  v.  McGaughey,  30  Iowa  205,  6  Am. 
Rep.  673  ;  Cash  v.  Hinkle,  36  Iowa  623  ;  Marks 
v.  Cass  County  Mill,  etc.,  Co.,  43  Iowa  146 ; 
Duncan  v.  Green,  43  Iowa  678 ;  Randolph  v. 
Holden,  44  Iowa  327  ;  Smyth  v.  Ward,  46  Iowa 
339;  Woods  v.  Miller,  55  Iowa  168,  39  Am. 
Rep.  170;  Ryan  v.  Dubuque,  112  Iowa  284; 
Palmer  v.  Osborne,  115  Iowa  714. 

Kentucky.  —  Castleman  v.  Southern  Mut.  L. 
Ins.  Co.,  14  Bush  (Ky.)  197;  Capital  Gas,  etc., 
Co.  v.  Gaines,  (Ky.  1899)  49  S.  W.  Rep.  462. 

Louisiana.  —  Crook  v.  Tensas  Basin  Levee 
Dist.,  51  La.  Ann.  285. 

Maine.  —  Bodfish  v.  Fox,  23  Me.  90,  39  Am. 
Dec.  611  ;  Sager  v.  Portsmouth,  etc.,  R.  Co.,  31 
Me.  228,  50  Am.  Dec.  659 ;  Cobb  v.  Lime  Rock 
F.  &  M.  Ins.  Co.,  58  Me.  326  ;  Randall  v.  Smith, 
63  Me.  105,  18  Am.  Rep.  200;  Marshall  v. 
Perry,  67  Me.  78. 

Maryland. —  Foley  v.  Mason,  6  Md.  37; 
Oelrichs  v.  Ford,  21  Md.  489 ;  Matter  of  Mur- 
ray, 24  Md.  520;  Cooke  v.  England,  27  Md.  14, 
92  Am.  Dec.  618;  Chesapeake  Bank  v.  Swain, 
29  Md.  483;  Rich  v.  Boyce,  39  Md.  314;  Busby 
v.  North  America  L.  Ins.  Co.,  40  Md.  572,  17 
Am.  Rep.  634 ;  Stultz  v.  Locke,  47  Md.  562 ; 
Gibney  v.  Curtis,  61  Md.  192;  Baltimore  First 
Nat.  Bank  v.  Taliaferro,  72  Md.  164;  Baltimore 
Base  Ball  Club,  etc.,  Co.  v.  Pickett,  78  Md.  375, 
44  Am.  St.  Rep.  304 ;  German  Sav.  Bank  v. 
Renshaw,  78  Md.  475  ;  Samuel  M.  Lawder,  etc., 
Co.  v.  Albert  Mackie  Grocery  Co.,  97  Md.  1. 

Massachusetts.  —  Lewis  v.  Thatcher,  15 
Mass.  431  ;  Macomber  v.  Parker,  13  Pick. 
(Mass.)  175;  Atkins  v.  Howe,  18  Pick.  (Mass.) 
16;  Brown  v.  Brown,  8  Met.  (Mass.)  573;  Ma- 
comber v.  Howard  F.  Ins.  Co.,  7  Gray  (Mass.) 
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the  usage  should  form  a  part  of  their  contract.  But  the  parties  may,  of 
course,  make  the  terms  of  their  contract  contrary  to  the  usage,  and  whenever 
it  appears  that  they  have  fully  expressed  their  intention  on  a  certain  point, 
this  special  agreement  excludes  any  usage  inconsistent  with  such  expressed 


257;  Metcalf  v.  Weld,  14  Gray  (Mass.)  210; 
Carkin  v.  Savory,  14  Gray  (Mass.)  528;  Harts- 
horn v.  Shoe,  etc.,  Dealers'  Ins.  Co.,  15  Gray 
(  Mass.)  240  ;  Ware  v.  Hayward  Rubber  Co.,  3 
Allen  (Mass.)  84;  Boardman  v.  Spooner,  13 
Allen  (Mass.)  353,  9°  Am.  Dec.  196  ;  Bell  v. 
Smith,  99  Mass.  617;  Shaw  v.  Spencer,  100 
Mass.  393;  Odiorne  v.  New  England  Mut. 
Marine  Ins.  Co.,  101  Mass.  551  ;  Palmer  v. 
Clark,  106  Mass.  373;  Snelling  v.  Hall,  107 
Mass.  134;  Thwing  v.  Great  Western  Ins.  Co., 
in  Mass.  93;  Brown  v.  Foster,  113  Mass.  136, 
18  Am.  Rep.  463  ;  Grinnell  v.  Western  Union 
Tel.  Co.,  113  Mass.  299,  18  Am.  Rep.  485; 
Hedden  v.  Roberts,  134  Mass.  38,  45  Am.  Rep. 
276;  Pickering  v.  Weld,  159  Mass.  522. 

Michigan.  —  Harvey  v.  Cady,  3  Mich.  431; 
Erwin  v.  Clark,  13  Mich.  10;  Advertiser,  etc., 
Co.  v.  Detroit,  43  Mich.  116;  Greenstine  v. 
Borchard,  50  Mich.  436,  45  Am.  Rep.  51  ;  Van 
Hoesen  v.  Cameron,  54  Mich.  609 ;  Lamb  v. 
Henderson,  63  Mich.  302 ;  Pennell  v.  Delta 
Transp.  Co.,  94  Mich.  247  ;  Brigham  v.  Martin, 
103  Mich.  150;  Meloche  v.  Chicago,  etc.,  R. 
Co.,  116  Mich.  69. 

Minnesota.  —  Globe  Milling  Co.  v.  Minne- 
apolis Elevator  Co.,  44  Minn.  153;  Healey  v. 
Mannheimer,  74  Minn.  240. 

Missouri.  —  Pavey  v.  Burch,  3  Mo.  447,  26 
Am.  Dec.  682 ;  Goodfellow  v.  Meegan,  32  Mo. 
280 ;  Kimball  v.  Brawner,  47  Mo.  398  ;  Miller 
v.  Dunlap,  22  Mo.  App.  97  ;  Thompson  v.  Irwin, 
42  Mo.  App.  403;  Keller  v.  Meyer,  74  Mo.  App. 
318. 

Montana.  —  Keefe  v.  Doreland,  16  Mont.  16. 

Nebraska.  —  McKee  v.  Wild,  52  Neb.  9. 

New  Hampshire.  —  Wheeler  v.  Nurse,  20  N. 
H.  220;  Faye  v.  Leighton,  22  N.  H.  71,  53  Am. 
Dec.  231  ;  George  v.  Bartlett,  22  N.  H.  496 ; 
New  Hampshire  Mut.  F.  Ins.  Co.  v.  Rand,  24 
N.  H.  428 ;  Swamscot  Mach.  Co.  v.  Partridge, 
25  N.  H.  369;  Stimson  v.  Jackson,  58  N.  H. 
138. 

New  York.  —  Mutual  Safety  Ins.  Co.  v. 
Hone,  2  N.  Y.  241  ;  Vail  v.  Rice,  5  N.  Y.  155  ; 
Wadsworth  v.  Allcott,  6  N.  Y.  64;  Walls  v. 
Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407;  Collen- 
der  v.  Dinsmore,  55  N.  Y.  200,  14  Am.  Rep. 
224 ;  Security  Bank  v.  National  Bank  of  Re- 
public, 67  N  Y.  458,  23  Am.  Rep.  129; 
Farmers',  etc.,  Nat.  Bank  v.  Erie  R.  Co.,  72 
N.  Y.  188;  Bank  of  Commerce  v.  Bissell,  72 
N.  Y.  615  ;  Farmers',  etc.,  Nat.  Bank  v.  Logan, 
74  N.  Y.  568;  Silberman  v.  Clark,  96  N.  Y. 
522;  Union  Trust  Co.  v.  Whiton,  97  N.  Y.  172; 
Bigelow  v.  Legg,  102  N.  Y.  653,  1  N.  Y.  St. 
Rep.  158;  O'Donohue  v.  Leggett,  134  N.  Y.  40, 
affirming  55  Hun  (N.  Y.)  607,  8  N.  Y.  Supp. 
426;  Simmons  v.  Law,  3  Keyes  (N.  Y.)  219; 
Sleight  v.  Rhinelander,  1  Johns.  (N.  Y.)  192; 
Cortelyou  v.  Van  Brundt,  2  Johns.  (N.  Y.)  357; 
3  Am.  Dec.  439;  Chandler  v.  Belden,  18  Johns. 
(N.  Y.)  157,  9  Am.  Dec.  193;  Turner  v.  Bur- 
rows, 5  Wend.  (N.  Y.)  541,  8  Wend.  (N.  Y.) 
144;  Parsons  v.  Miller,  15  Wend.  (N.  Y.)  561; 


Goodyear  v.  Ogden,  4  Hill  (N.  Y.)  104;  Hinton 
v.  Locke,  5  Hill  (N.  Y.)  437 ;  Howell  v. 
Dimock,  15  N.  Y.  App.  Div.  102;  Goulds  Mfg. 
Co.  v.  Munckenbeck,  20  N.  Y.  App.  Div.  612; 
Adamant  Mfg.  Co.  v.  Bach,  26  N.  Y.  App. 
Div.  255,  affirmed  163  N.  Y.  555;  Richard  v. 
Haebler,  36  N.  Y.  App.  Div.  94 ;  Meyer  v. 
Haven,  37  N.  Y.  App.  Div.  194;  Simis  v.  New 
York,  etc.,  R.  Co.,  (C.  PI.  Gen.  T.)  1  Misc.  (N. 
Y.)  179;  De  Cernea  v.  Cornell,  (N.  Y.  City  Ct. 
Gen.  T.)  1  Misc.  (N.  Y.)  399,  (C.  PI.  Gen.  T.) 
3  Misc.  (N.  Y.)  241  ;  Diamant  v.  Long  Island 
R.  Co.,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
444;  Mitchell  v.  Waite,  (N.  Y.  City  Ct.  Gen. 
T.)  30  Misc.  (N.  Y.)  837,  affirmed  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  793;  Spota  v.  Hayes, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  532; 
Holmes  v.  Pettengill,  1  Hun  (N.  Y.)  316;  Van 
Alstyne  v.  ^Etna  Ins.  Co.,  14  Hun  (N.  Y.)  360; 
Peoples'  Bank  v.  Bogart,  16  Hun  (N.  Y.)  270; 
Fellows  v.  New  York,  17  Hun  (N.  Y.)  249; 
Larrowe  v.  Lewis,  44  Hun  (N.  Y.)  226;  Leach 
v.  New  York,  etc.,  R.  Co.,  89  Hun  (N.  Y.) 
377;  English  Bank  v.  Barr,  (Supm.  Ct.)  31  Abb. 
N.  Cas.  (N.  Y.)  7;  Simmons  v.  Law,  4  Abb. 
App.  Dec.  (N.  Y.)  241,  affirming  8  Bosw.  (N. 
Y.)  213;  Mercantile  Mut.  Ins.  Co.  v.  State  Mut. 
F.  &  M.  Ins.  Co.,  25  Barb.  (N.  Y.)  319;  Lane 
v.  Bailey,  47  Barb.  (N.  Y.)  395  ;  Bradley  v. 
Wheeler,  4  Robt.  (N.  Y.)  18,  44  N.  Y.  49^5  ; 
Maguire  v.  Woodside,  2  Hilt.  (N.  Y.)  59;  Beals 
v.  Terry,  2  Sandf.  (N.  Y.)  127;  Bargett  v. 
Orient  Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.)  385; 
St.  Nicholas  Ins.  Co.  v.  Mercantile  Mut.  Ins. 
Co.,  5  Bosw.  (N.  Y.)  238;  Read  v.  Delaware, 
etc.,  Canal  Co.,  3  Lans.  (N.  Y.)  213;  Aymar  v. 
Astor,  6  Cow.  (N.  Y.)  266  ;  Rankin  v.  American 
Ins.  Co.,  1  Hall  (N.  Y.)  632  ;  Stebbins  v.  Globe 
Ins.  Co.,  2  Hall  (N.  Y.)  632  ;  Dutch  v.  Harri- 
son, 37  N.  Y.  Super.  Ct.  306;  American  Steam 
Boiler  Ins.  Co.  v.  Anderson,  57  N.  Y.  Super. 
Ct.  179;  Bogert  v.  Cauman,  Anth.  N.  P.  (N. 
Y.)  70;  Woodruff  v.  Acosta,  (N.  Y.  City  Ct. 
Tr.  T.)  11  N.  Y.  St.  Rep.  286;  Smith  v.  Clews, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  St.  Rep.  6; 
Coates  v.  Harvey,  (Buffalo  Super.  Ct.  Gen.  T.) 
2  N.  Y.  Supp.  s  ;  Goetze  v.  Dunphy,  (Supm. 
Ct.  Gen.  T.)  31  N.  Y.  Supp.  302;  Hirsch  v. 
Annin,  (Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.) 
228. 

North  Carolina.  —  Cooper  v.  Purvis,  1  Jones 
L.  (46  N.  Car.)  141  ;  Silver  Valley  Min.  Co.  v. 
North  Carolina  Smelting  Co.,  122  N.  Car.  542. 

North  Dakota. —  Deacon  v.  Mattison,  11  N. 
Dak.  190. 

Ohio.  —  Babcock  v.  May,  4  Ohio  335  ;  Beer 
v.  Forest  City  Mut.  Ins.  Co.,  39  Ohio  St.  109; 
Tillyer  v.  Van  Cleve  Glass  Co.,  7  Ohio  Cir.  Dec. 
209,  13  Ohio  Cir.  Ct.  99;  Appalachian  Bank  v. 
Gatch,  2  Ohio  Dec.  366,  7  Ohio  N.  P.  307. 

Oregon.  —  McCulsky  v.  Klosterman,  20 
Oregon  108. 

Pennsylvania.  —  Keener  v.  U.  S.  Bank,  2  Pa. 
St.  237;  Coxe  v.  Heisley,  19  Pa.  St.  243; 
Hartje  v.  Collins,  46  Pa.  St.  268;  Burger  v. 
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intention.1  Thus,  where  express  directions  are  given  a  carrier  as  to  the 
delivery  of  goods,  this  includes  a  delivery  in  accordance  with  usage,  if  incon- 
sistent with  such  directions.3    And  so,  where  a  principal  has  given  express 


Farmers'  Mut.  Ins.  Co.,  71  Pa.  St.  422;  Pitts- 
burgh Ins.  Co.  v.  Frazee,  107  Pa.  St.  521  ;  Stod- 
dard v.  Emery,  128  Pa.  St.  436;  Corcoran  v. 
Chess,  131  Pa.  St.  356;  Burton  v.  Forest  Oil 
Co.,  204  Pa.  St.  349  ;  Stultz  v.  Dickey,  5  Binn. 
(Pa.)  285,  6  Am.  Dec.  411;  Silliman  v.  Whit- 
mer,  11  Pa.  Super.  Ct.  243,  affirmed  196  Pa. 
St.  363 ;  Needy  v.  Western  Maryland  R.  Co., 
22  Pa.  Super.  Ct.  489  ;  Gerberich's  Nomination, 
9  Pa.  Dist.  659,  24  Pa.  Co.  Ct.  250. 

Rhode  Island.  —  Sweet  v.  Jenkins,  1  R.  I. 
147,  36  Am.  Dec.  242 ;  R.  B.  Gage  Mfg.  Co.  v. 
Woodward,  17  R.  I.  464. 

South  Carolina.  —  Fairly  v.  Wappoo  Mills,  44 
S.  Car.  227. 

Tennessee.  —  Bryan  v.  Spurgin,  5  Sneed 
(Tenn.)  681  ;  Turney  v.  Wilson,  7  Yerg. 
(Tenn.)  340,  27  Am.  Dec.  515;  Bedford  v. 
Flowers,  11  Humph.  (Tenn.)  242;  Sweeney  v. 
Thomason,  9  Lea  (Tenn.)  359,  42  Am.  Rep. 
676. 

Texas. — Tucker  v.  Smith,  68  Tex.  473; 
Union  Cent.  L.  Ins.  Co.  v.  Chowning,  8  Tex. 
Civ.  App.  455  ;  Porter  v.  Heath,  2  Tex.  App. 
Civ.  Cas.,  §  125. 

Vermont.  —  Linsley  v.  Lovely,  26  Vt.  123; 
Chapman  v.  Devereux,  32  Vt.  616. 

Virginia.  —  Gross  v.  Criss,  3  Gratt.  (Va.) 
250. 

Washington.  —  Williams  v.  Ninemire,  23 
Wash.  393. 

West  Virginia.  —  Exchange  Bank  v.  Cookman, 
1  W.  Va.  69;  Detwiler  jj.  Green,  1  W.  Va.  109; 
Sterling  Organ  Co.  v.  House,  25  W.  Va.  64 ; 
State  v.  Chilton,  49  W.  Va.  453. 

Wisconsin.  —  Lamb  v.  Klaus,  30  Wis.  94 ; 
Osborne  v.  Rider,  62  Wis.  235  ;  Burnham  v. 
Milwaukee,  100  Wis.  55;  Mowatt  v.  Wilkinson, 
no  Wis.  176. 

Wyoming.  —  Martin  v.  Union  Pac.  R.  Co.,  1 
Wyo.  143. 

And  see  generally  the  title  Parol  Evidence, 
vol.  21,  p.  1077. 

In  Barnard  v.  Kellogg,  10  Wall.  (U.  S.)  383, 
the  court  said  :  "  It  is  to  be  regretted  that  the 
decisions  of  the  courts  defining  what  local 
usages  may  or  may  not  do  have  not  been  uni- 
form. In  some  judicial  tribunals  there  has 
been  a  disposition  to  narrow  the  limits  of  this 
species  of  evidence,  in  others  to  extend  them  ; 
and  on  this  account,  mainly,  the  conflict  in 
decision  arises.  But  if  it  is  hard  to  reconcile 
all  the  cases,  it  may  be  safely  said  they  do 
not  differ  so  much  in  principle  as  in  the  ap- 
plication of  the  rules  of  law.  The  proper  office 
of  a  custom  or  usage  in  trade  is  to  ascertain 
and  explain  the  meaning  and  intention  of  the 
parties  to  a  contract,  whether  written  or  in 
parol,  which  conld  not  be  done  without  the  aid 
01  this  intrinsic  evidence.  It  does  not  go  be- 
yond this,  and  is  used  as  a  mode  of  interpreta- 
tion, on  the  theory  that  the  parties  knew  of  its 
existence  and  contracted  with  reference  to  it. 
It  is  often  employed  to  explain  words  or 
phrases  in  a  contract  of  doubtful  signification, 
or  which  may  be  understood  in  different  senses, 
according  to  the  subject-matter  to  which  they 
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are  applied.  But  if  it  be  inconsistent  with  the 
contract,  or  expressly  or  by  necessary  implica- 
tion contradicts  it,  it  cannot  be  received  in 
evidence  to  affect  it." 

Applications  of  Rule  to  Specific  Contracts. — 
See  the  titles  Agency,  vol.  1,  pp.  979,  1001  ; 
Bills  of  Lading,  vol.  4,  p.  545  ;  Boat,  vol.  4, 
p.  611  ;  Carriers  of  Live  Stock,  vol.  5,  p.  462; 
Contracts  of  Affreighment  and  Charter- 
Parties,  vol.  7,  p.  190;  Demurrage,  vol.  9,  pp. 
235,  251;  Deviation,  vol.  9,  p.  437;  Factors 
and  Commission  Merchants,  vol.  12,  p.  649; 
Fixtures,  vol.  13,  p.  670;  Insurance,  vol.  16, 
p.  911;  Leases,  vol.  18,  p.  638;  Reinsurance, 
vol.  24,  pp.  256,  266.  And  consult  the  general 
index  to  this  work. 

1.  Special  Agreement  Excludes  Usage — Eng- 
land. —  Webb  v.  Plummer,  2  B.  &  Aid.  746. 

United  States. — Jefferson  v.  Burhans,  (C. 
C.  A.)  85  Fed.  Rep.  949. 

District  of  Columbia.  —  Thompson  v.  Riggs, 
6  D.  C.  99,  affirmed  5  Wall.  (U.  S.)  663. 

Georgia.  —  Haupt  v.  Phoenix  Mut.  L.  Ins. 
Co.,  116  Ga.  1 50. 

Illinois.  —  Lonergan  v.  Courtney,  75  111.  580; 
Lake  Shore,  etc.,  R.  Co.  v.  Richards,  126  111. 
448. 

Iowa.  —  Windland  v.  Deeds,  44  Iowa  98 ; 
Randolph  v.  Halden,  44  Iowa  327 ;  Stansbury 
v.  Kephart,  54  Iowa  647. 

Kentucky.  —  Western  Dist.  Warehouse  Co.  v. 
Hayes,  97  Ky.  16;  Cottrell  v.  Branin,  ( Ky. 
1892)  20  S.  W.  Rep.  703. 

Massachusetts.  —  Emery  v.  Boston  Marine 
Ins.  Co.,  138  Mass.  398. 

Minnesota.  —  Bowe  v.  Hyland,  44  Minn. 
88. 

New  York.  —  Farmers,  etc.,  Nat.  Bank  v. 
Logan,  74  N.  Y.  568 ;  Main  v.  Eagle,  1  E.  D. 
Smith  (N.  Y.)  619;  Stebbins  v.  Brown,  65 
Barb.  (N.  Y.)  274. 

Pennsylvania.  —  Edwards  v.  Goldsmith,  16 
Pa.  St.  43. 

In  Dixon  v.  Dunham,  14  111.  324,  the  court 
said :  "  No  usage  or  custom  can  be  admitted 
to  vary  or  control  the  express  terms  of  a  con- 
tract, but  they  may  be  admitted  to  determine 
that  which  by  the  contract  is  left  undetermined. 
The  parties  by  the  contract  may  abrogate  any 
custom,  no  matter  how  ancient  or  uniform,  but 
such  custom  cannot  abrogate  the  terms  of  a 
contract.  Whenever  there  is  a  conflict,  the 
contract  must  control.  The  reason  why  a  cus- 
tom is  allowed  to  be  proved  for  the  purpose  of 
interpreting  a  contract,  is  because  both  parties 
are  supposed  to  have  been  acquainted  with  it, 
and  to  have  contracted  in  reference  to  it.  The 
custom  does  not  become  a  part  of  the  law  of  the 
place,  but  rather  a  part  of  the  contracts  which 
are  to  be  performed  at  the  place;  and  hence, 
if  the  usage  is  excluded  by  the  contract,  it  can- 
not constitute  a  part  of  it." 

2.  Delivery  by  Carrier  —  England.  —  Wardell 
v.  Mourillyan,  2  Esp.  693  ;  Streeter  v.  Horlock, 
1  Bing.  34,  8  E.  C.  L.  389. 

United  States.  —  Bazin  v.  Steamship  Co.,  3 
Wall.  Jr.  (C.  C.)  229;  U.  S.  Express  Co.  v. 
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instructions  to  his  agent,  usage  will  not  justify  or  excuse  a  departure  therefrom. 1 " 
Dispute  Only  as  to  Terms  of  Contract.  —  Where  both  parties  rely  upon  an  express 

agreement  on  a  particular  point,'  and  the  only  dispute  is  as  to  what  were  the 

terms  of  such  agreement,  proof  of  usage  is  not  admissible  on  the  point,  since 

they  cannot  be  presumed  in  such  case  to  have  intended  to  incorporate  the 

usage  into  their  contract.2 

Although  the  Contract  Be  Ambiguous  on  Its  Face,  if   the  intent  of  the  parties  to 

exclude  the  usage  be  shown  by  parol,  proof  of  usage  cannot  be  admitted  to 

vary  the  contract  as  so  explained.3 

(2)  Legal  Import  of  Contract.  — The  legal  import  of  a  contract  —  as  dis- 
tinguished from  its  express  terms  —  cannot  be  varied  b)'  usage.  That  is, 
where  judicial  construction  has  affixed  to  a  contract  a  certain  meaning  and 
denned  the  rights  and  obligations  of  the  parties  thereunder,  this  legal  effect, 
or  import,  cannot  be  varied  by  proof  of  a  usage  giving  to  the  contract  a 
different  meaning.4  For  example,  where  securities  are  pledged  as  collateral, 
it  is  a  legal  incident  of  the  contract  that  the  pledgee  cannot,  in  the  absence  of 
express  authority,  sell  the  pledged  securities  without  due  notice  to  the  pledgor ; 
and  evidence  of  usage  to  sell  without  notice  is  not  admissible  to  vary  this 
effect  which  the  law  gives  to  the  contract.5 

(3)  Meaning  of  Words  Having  Fixed  Significance.  —  While,  as  shown 


Kountze,  8  Wall.  (U.  S.)  342;  The  Ship  Star 
of  Hope  v.  Church,  17  Wall.  (U.  S.)  651. 

Illinois.  —  Dunseth  v.  Wade,  3  111.  285. 

Maine.  —  Sager  v.  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659. 

Massachusetts.  —  Hastings  v.  Pepper,  11 
Pick.  (Mass.)  41. 

New  York.  —  Maghee  v.  Camden,  etc.,  R. 
Transp.  Co.,  45  N.  Y.  514,  6  Am.  Rep.  124;  J. 
Russell  Mfg.  Co.  v.  New  Haven  Steamboat  Co., 
50  N.  Y.  121  ;  Farmers,  etc.,  Nat.  Bank  v.  Erie 
R.  Co.,  72  N.  Y.  188;  Bank  of  Commerce  v. 
Bissell,  72  N.  Y.  615. 

1.  Express  Instructions  to  Agent. —  See  the 
title  Agency,  vol.  1,  p.  1062,  and  the  following 
additional  cases  :  Hatcher  v.  Comer,  73  Ga.  418  ; 
Clark  v.  Cumming,  77  Ga.  64,  4  Am.  St.  Rep. 
72;  Strong  v.  Bliss,  6  Met.  (Mass.)  393;  Day 
v.  Holmes,  103  Mass.  306;  Hutchings  v.  Ladd, 
16  Mich.  493;  Porter  v.  Patterson,  15  Pa.  St. 
230;  Wootters  v.  Kaufman,  73  Tex.  395. 

2.  Where  Dispute  Only  as  to  Terms  or  Oo-itrpct 
—  Alabama.  —  Wilkinson  v.  Williamson,  76  Ala. 
163;  Wilson  v.  Smith,  111  Ala.  170. 

Illinois.  —  Currie  v.  Syndicate  Des  Culti- 
vators, etc.,  104  111.  App.  165. 

Michigan.  —  McGraw  v.  Sturgeon,  29  Mich. 
426. 

Minnesota.  —  Smith  v.  Barringer,  37  Minn. 
94- 

New  York.  —  Holmes  v.  Pettingill,  60  N.  Y. 
646  ;  Connell  v.  Averill,  8  N.  Y.  App.  Div.  524 ; 
Mcintosh  v.  Pendleton,  75  N.  Y.  App.  Div. 
621  ;  Hirsch  v.  Annin,  (Supm.  Ct.  App.  T.)  28 
Misc.  (N.  Y.)  228. 

Washington.  —  Vollrath  v.  Crowe,  9  Wash. 
374;  Swadling  v.  Barreson,  21  Wash.  699. 

3.  Intent  to  Exclude  TJsag-e  Shown  by  Farol, — 
Union  Trust  Co.  v.  Whiton,  97  N.  Y.  172. 

Where  the  work  to  be  done  on  a  "  seven- 
story  building "  was  specified  in  the  contract 
as  "  according  to  plans  furnished,"  it  was  held 
that  evidence  of  a  usage  as  to  what  constituted 
a  seven-story  building  was  properly  excluded. 


Adamant  Mfg.  Co.  v.  Bach,  26  N.  Y.  App.  Div. 
255,  affirmed  163  N.  Y.  555. 

4.  Cannot  Vary  Legal  Import —  United  States. 
—  The  Brooklyn,  46  Fed.  Rep.  132. 

Alabama.  —  Jones  v.  Fort,  36  Ala.  449; 
Thomason  Grocery  Co.  v.  Mitchell,  114  Ala.  315. 

Maine.  —  Ripley  v.  Crooker,  47  Me.  370,  74 
Am.  Dec.  491. 

Massachusetts.  —  Randall  v.  Rotch,  12  Pick. 
(Mass.)  107;  Rice  v.  Codman,  1  Allen  (Mass.) 
377;  Potter  v.  Smith,  103  Mass.  68;  Davis  v. 
Galloupe,  in  Mass.  121. 

New  York.  —  Wheeler  v.  Newbould,  16  N.  Y. 
392;  Higgins  v.  Moore,  34  N.  Y.  417;  Mark- 
ham  v.  Jaudon,  41  N.  Y.  215;  Groat  v.  Gile,  51 
N.  Y.  431  ;  Baker  v.  Drake,  66  N.  Y.  518,  23 
Am.  Rep.  80;  Bigelow  v.  Legg,  102  N.  Y.  653, 
1  N.  Y.  St.  Rep.  158;  Hopper  v.  Sage,  112  N. 
Y.  530,  8  Am.  St.  Rep.  771  ;  Allen  v.  Dykers,  3 
Hill  (N.  Y.)  593,  7  Hill  (N.  Y.)  497,  42  Am. 
Dec.  87;  Spear  v.  Hart,  3  Robt.  (N.  Y.)  420; 
Morovvski  v.  Rohrig,  (C.  PL  Gen.  T.)  4  Misc. 
(N.  Y.)  167. 

Ohio.  —  Tillyer  v.  Van  Cleve  Glass  Co.,  7 
Ohio  Cir.  Dec.  209,  13  Ohio  Cir.  Ct.  99. 

Tennessee.  —  Wilson  v.  Knott,  3  Humph. 
(Tenn.)  473. 

Texas.  —  Mercantile  Banking  Co.  v.  Landa, 
(Tex.  Civ.  App.  1896)  33  S.  W.  Rep.  681. 

And  see  the  title  Parol  Evidence,  vol.  21,  p. 
1084. 

In  Bigelow  v.  Legg,  102  N.  Y.  653,  1  N.  Y. 
St.  Rep.  158,  it  was  said  that  "  custom  or 
usage  cannot  control  the  legal  rules  applicable 
to  the  construction  of  a  contract,  and  evidence 
that  by  a  custom  a  contract  means  something 
different  from  what  its  terms  clearly  import,  is 
inadmissible." 

5.  Sale  of  Fledsrer)  S<?euri*>'es  Witfeosl  "otice  — 
Wheeler  v.  Newbould,  16  N.  Y.  392;  Markham 
v.  Jaudon,  ai  N.  Y.  235  :  Baker  v.  Drake,  66 
N.  Y.  518,  23  Am.  Rep.  80.  See  also  Taylor 
v.  Ketchum,  5  Robt.  (N.  Y.)  507 ;  Stentor  v. 
Jerome,  54  N.  Y.  480. 
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hitherto,1  usage  may  properly  be  admitted  to  explain  the  meaning  of  a  word 
or  expression  of  doubtful-import,  or  one  used  in  a  certain  trade  in  a  different 
sense  from  the  usual  one,  yet  where  the  legal  signification  of  particular  words 
or  expressions  in  a  certain  character  of  contract  has  been  fixed  by  judicial 
interpretation,  such  words  or  expressions  cannot  be  shown  to  mean  something 
different  when  drawn  in  question  in  such  a  contract.3  Instances  are  given  in 
the  notes  of  words  and  phrases  the  meaning  of  which,  in  the  connection  in 
which  they  were  used,  has  been  held  too  well  fixed  to  admit  of  proof  of  usage.3 
(4)  Adding  Inconsistent  Incidents.  —  While  usage  is  admissible  to  explain 
omissions  in  contracts,  yet  it  cannot  be  allowed  to  annex  to  a  contract  an 


1.  See  supra,  this  section,  To  Explain  Mean- 
ing of  Express  Terms. 

2.  Terms  with  Fixed  Meaning  Not  to  Be  Varied 

—  England.  —  Mallan  v.  May,  13  M.  &  W.  511. 

United  States.  —  Pederson  v.  Eugster,  14 
Fed.  Rep.  422;  Turnbull  v.  Citizens'  Bank,  16 
Fed.  Rep.  145  ;  Blue  Star  Steamship  Co.  v.  Key- 
set, 81  Fed.  Rep.  507. 

Illinois.  —  Moore  v.  Morris,  20  111.  255  ; 
Galena  Ins.  Co.  v.  Kupfer,  28  111.  332,  81  Am. 
Dec.  284;  Osgood  v.  McConnell,  32  111.  74; 
Marc  v.  Kupfer,  34  111.  287. 

Iowa.  —  Willmering  v.  McGaughey,  30  Iowa 
205,  6  Am.  Rep.  673  ;  Cash  v.  Hinkle,  36  Iowa 
623;  Ryan  v.  Dubuque,  112  Iowa  284. 

Maine.  —  Cobb  v.  Lime  Rock  F.  &  M.  Ins. 
Co.,  58  Me.  326. 

Massachusetts.  —  Seccomb  v.  Provincial  Ins. 
Co.,  10  Allen  (Mass.)  305;  Brown  v.  Brown,  8 
Met.  (Mass.)  573;  Snelling  v.  Hall,  107  Mass. 
134- 

Missouri.  —  Pavey  v.  Burch,  3  Mo.  447,  26 
Am.  Dec.  682. 

New  York.  —  Collender  v.  Dinsmore,  55  N. 
Y.  200,  14  Am.  Rep.  224;  Silberman  v.  Clark, 
96  N.  Y.  522  ;  Lawrence  v.  Gallagher,  42  N.  Y. 
Super.  Ct.  309  ;  Sleght  v.  Rhinelander,  1  Johns. 
(N.  Y.)  192;  Bargett  v.  Orient  Mut.  Ins.  Co., 
3  Bosw.  (N.  Y.)  385 ;  Hone  v.  Mutual  Safety 
Ins.  Co.,  1  Sandf.  (N.  Y.)  137;  Lombardo  v. 
Case,  45  Barb.  (N.  Y.)  95. 

Pennsylvania.  —  Burton  v.  Forest  Oil  Co., 
204  Pa.  St.  349. 

South  Carolina.  —  Fairly  v.  Wappoo  Mills, 
44  S.  Car.  227. 

Vermont.  —  Chapman  v.  Devereux,  32  Vt. 
616. 

Virginia.  —  Gross  v.  Criss,  3  Gratt.  (Va.) 

250. 

See  also  the  title  Parol  Evidence,  vol.  21,  p. 
1 106. 

In  Seccomb  v.  Provincial  Ins.  Co.,  10  Allen 
(Mass.)  305,  Bigelow,  C.  J.,  said:  "There  can 
be  no  doubt  that,  in  the  interpretation  of  written 
contracts,  especially  those  of  a  mercantile  char- 
acter, evidence  of  usage  is  competent  and  fre- 
quently admitted,  to  explain  the  sense  in  which 
particular  words  or  phrases  are  used,  and  to 
show  that,  as  applied  to  the  subject-matter,  the 
language  of  the  instruments  was  understood  by 
the  parties  to  have  a  special  and  peculiar  mean- 
ing, differing  from  that  which  might  ordinarily 
be  attributed  to  it.  Especially  is  this  true  in 
respect  to  policies  of  insurance.  These  con- 
tracts, like  others  of  a  mercantile  nature,  when 
first  introduced  as  subjects  of  exposition  in  the 
courts  of  common  law,  contained  many  loose, 


undefined,  and  indeterminate  words  and 
phrases,  which,  if  interpreted  literally,  and 
without  reference  to  the  course  of  trade  and  the 
customs  of  merchants,  would  have  increased 
the  risk  assumed  by  the  insurers  or  abridged 
the  indemnity  secured  to  the  assured,  contrary 
to  the  real  intentions  of  the  parties.  But  it  is 
obvious  that  the  necessity  which  gave  rise  to 
the  liberal  rules  which  have  heretofore  been 
adopted  by  courts  of  justice  in  admitting  usages 
as  explanatory  of  this  class  of  customs  has  in 
great  measure  ceased  to  exist.  By  a  long  course 
of  judicial  decisions  that  which  was  originally 
indefinite  and  uncertain  and  difficult  of  appli- 
cation in  the  language  of  the  instrument  has 
become  clear,  determinate,  and  well  settled. 
The  consequence  is  that  of  late  years  the  ten- 
dency of  courts  of  law  has  been  to  apply  the 
rules  regulating  the  competency  of  usages  to 
explain  and  interpret  the  language  of  written 
instruments  with  great  strictness,  and  to  guard 
with  increased  vigilance  against  the  danger  of 
allowing  extrinsic  evidence  to  vary  or  control 
the  words  in  which  the  parties  have  deliberately 
expressed  their  meaning.  Many  early  author- 
ities in  England  and  in  this  country  go  much 
farther  in  the  admission  of  testimony  to  ptove 
usages  for  the  purpose  of  aiding  in  the  inter- 
pietation  of  written  contracts  than  would  be 
deemed  to  be  reasonable  or  safe  at  the  present 
day.  We  are  inclined  to  doubt  whether  in  any 
case  it  would  now  be  deemed  to  be  competent 
to  offer  evidence  to  show  that  a  description  of 
a  voyage,  in  a  policy  which  is  susceptible  of  a 
clear  and  definite  exposition,  in  conformity  to 
the  interpretation  of  the  words,  as  established 
by  adjudicated  cases,  has  another  and  different 
meaning  by  mercantile  usage  from  that  which 
has  been  so  recognized  and  settled." 

3.  "Alongside."  —  Turnbull  v.  Citizens'  Bank, 
16  Fed.  Rep.  145- 
"Amount." — Ryan  v.  Dubuque,  112  Iowa  284. 
"C.  0.  D." — Collender  v.  Dinsmore,  55  N. 
Y.  200,  14  Am.  Rep.  224. 

"  Current  Funds."  —  Galena  Ins.  Co.  v.  Kup- 
fer, 28  111.  332,  81  Am.  Dec.  284. 

"  Current  Rate  of  Exchange."  —  Blue  Star 
Steamship  Co.  v.  Keyser,  81  Fed.  Rep.  507. 

"  Gas."  —  Burton  v.  Forest  Oil  Co.,  204  Pa. 
St.  349,  wherein  the  word  was  used  in  a  lease 
granting  the  right  to  drill  for  oil  and  gas. 

"  Reinsure."  —  Hone  v.  Mutual  Safety  Ins. 
Co.,  t  Sandf.  (N.  Y.)  137. 

"  At  Any  Time  in  December."  —  Willmering  v. 
McGaughey,  30  Iowa  205,  6  Am.  Rep.  673. 

"  Six  Months  from  Date."  —  Lombardo  v.  Case, 
45  Barb.  (N.  Y.)  95. 
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incident  which  the  terms  of  such  contract  exclude  either  expressly  or  by 
necessary  implication.1 

USANCE.  —  When  bills  of  exchange  were  drawn  in  one  country  of  Europe 
on  another,  it  was  customary  to  make  them  payable  at  one  or  two  or  more 
"  usances,"  instead  of  at  so  many  days  or  months.  "  Usance  "  is  a  French 
term,  and  signifies  the  time  which,  according  to  the  usage  of  the  countries 
between  which  the  bills  are  drawn,  is  appointed  for  the  payment  of  them. 
The  length  of  time  differs  in  different  countries,  and  it  seems  none  is  fixed 
between  the  United  States  and  European  nations.  The  custom  is  falling  into 
disuse  in  Europe.2 

USE,  USED,  ETC.  (See  also  USUFRUCT,  post.)  —  To  use  is  to  make  use 
of;  to  convert  to  one's  service;  to  avail  one's  self  of;  to  employ;  to  put  to  a 
purpose,  as  to  use  a  plough,  to  use  a  chair,  to  use  a  book,  to  use  time,  to  use 
flour  for  food;  to  accustom  to  and  habituate.3  One  of  the  common  meanings 
of  the  noun  "  use  "  is  usefulness,  utility,  advantage,  productive  of  benefit.4  In 


1.  Cannot  Annex  Inconsistent  Incidents.  — 
Barrow  v.  Dyster,  13  Q.  B.  D.  635  ;  McMillan 
v.  American  Express  Co.,  (Iowa  1904)  98  N. 
W.  Rep.  629;  Woodruff  v.  Acosta,  (N.  Y.  City 
Ct.  Tr.  T.)  11  N.  Y.  St.  Rep.  286;  Meyer  v. 
Haven,  37  N.  Y.  App.  Div.  194;  Silliman  v. 
Whitmer,  11  Pa.  Super.  Ct.  243,  affirmed  196 
Pa.  St.  363 ;  Lamb  v.  Klaus,  30  Wis.  94. 

In  Powell  v.  Thompson,  80  Ala.  51,  the  court 
said :  "  The  tendency  of  modern  authorities  is 
strongly  against  the  loose  policy  of  the  English 
courts,  as  manifested  in  their  earlier  decisions, 
admitting  inconclusive  facts  in  proof  of  local 
usage,  and  thereby  contradicting  the  necessary 
implications  of  written  agreements,  under  the 
pretext  of  annexing  incidents  to  them."  (Cit- 
ing Thompson  v.  Riggs,  5  Wall.  (U.  S.)  663 ; 
Brown  v.  Foster,  113  Mass.  136,  18  Am.  Rep. 
463.) 

In  Partridge  v.  Phoenix  Mut.  L.  Ins.  Co.,  15 
Wall.  (U.  S.)  573,  the  court  said :  "  When 
usage  is  confined  to  establishing  an  implied  con- 
tract, and  the  knowledge  of  the  usage  is  brought 
home  to  the  other  party,  the  evil  is  not  so 
great.  But  when  it  is  sought  to  extend  the 
doctrine  beyond  this,  and  incorporate  the  cus- 
tom into  an  express  contract  whose  terms  are 
reduced  to  writing,  and  are  expressed  in  lan- 
guage neither  technical  nor  ambiguous,  and, 
therefore,  needing  no  such  aid  in  its  construc- 
tion, it  amounts  to  establishing  the  principle 
that  a  custom  may  add  to,  or  vary,  or  contradict 
the  well-expressed  intention  of  the  parties  made 
in  writing.  No  such  extension  of  the  doctrine 
is  consistent  either  with  authority  or  with  the 
principles  which  govern  the  law  of  contracts." 

Interest.  —  Where  a  note  and  mortgage., 
properly  construed,  showed  that  the  secured 
debt  did  not  bear  interest  before  maturity, 
usage  cannot  raise  a  right  to  interest  thereon. 
Thomason  Grocery  Co.  v.  Mitchell,  114  Ala. 
315- 

Implied  Warranty.  —  In  People's  Bank  v.  Bo- 
gart,  16  Hun  (N.  Y.)  270,  it  was  held  that 
the  acceptances  in  the  case,  being  valid  obliga- 
tions, and  no  express  warranty  having  been 
made  in  regard  to  them,  no  implied  warranty 
could  be  established  by  proof  of  any  local  usage 
or  custom,  as  to  what  acceptances  were  under- 
stood to  be,  in  the  commercial  community  of 


New  York.  See  also  Allen  v.  State  Bank,  1 
Dev.  &  B.  Eq.  (21  N.  Car.)  3.  And  see  the 
title  Implied  Warranties,  vol.  15,  p.  1248. 

2.  Usance. — Daniel  on  Neg.  Inst.,  §  631. 
See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  132. 

3.  Use.  —  State  v.  Davis,  9  Houst.  (Del.) 
561.  To  use  means  to  employ;  to  hold;  to 
occupy;  to  enjoy;  to  take  the  benefit  of.  Snow 
v.  Columbian  Ins.  Co.,  48  N.  Y.  627. 

4.  Valley  City  Salt  Co.  v.  Brown,  7  W.  Va. 
196. 

Use  and  Benefit  Synonymous.  —  See  Benefit, 
vol.  3,  p.  1034,  and  see  also  Leggett  v.  Perkins, 
2  N.  Y.  309.  4 
Same  —  Embezzlement.  —  A  statute  against  em- 
bezzlement applied  to  "  any  attorney  at  law, 
collector,  or  other  person  who  in  any  manner 
receives  or  collects  money  or  any  other  prop- 
erty for  the  use  of  and  belonging  to  another." 
In  a  prosecution  under  this  statute,  the  trial 
court  charged  that  the  defendant  might  be  con- 
victed thereunder  if  the  jury  found  the  proof 
so  warranted,  "  either  in  the  capacity  of  agent 
*  *  *  or  in  the  capacity  of  the  person  who 
received  or  collected  money  for  the  use  and 
benefit  of  "  another.  In  sustaining  this  charge 
the  appellate  court  said  :  "  The  addition  of  the 
words  '  and  benefit,'  did  not  change  the  evident 
meaning  of  the  instruction.  The  precise  words 
of  the  statute  were  previously  used,  and  the 
expression  '  for  the  use  and  benefit '  does  not 
change  the  meaning  of  the  instruction.  It 
would  not  be  understood  differently  from  what 
it  would  have  been  had  the  words  '  and  bene- 
fit '  been  omitted.  If  the  appellant  received 
money  belonging  to  Hewitt  for  his  use,  it  fol- 
lows that  it  was  for  his  benefit."  State  v. 
Brooks,  85  Iowa  366.  See  generally  the  title 
Embezzlement,  vol.  10,  p.  976. 

Same  —  Gifts  for  Use  or  Benefit  Of.  —  See  in- 
fra, this  definition,  Gifts,  Bequests,  and  Con- 
veyances of  Use  of  Property. 

Use  and  Employment  —  Use  Distinguished  from 
Hiring.  —  In  Hightower  v.  State,  72  Ga.  484, 
it  was  said :  "  Use  is  synonymous  with  em- 
ployment, and  both  include  many  other  things 
besides  hiring.  One  may  if.se  a  thing,  that  is, 
may  employ  it  in  his  service  or  business,  with- 
out any  contract  for  any  stipulated  time  or 

439  Volume  XXIX. 


/ 


Definition. 


USE,  USED,  ETC. 


Definition. 


the  notes  will  be  found  a  number  of  phrases  in  which  the  word  "  use  "  or 


price  whatever.  Webster's  Dictionary,  verbis 
'  employment '  and  use." 

Used  and  Employed.  —  A  statute  subjected  to 
a  penalty  "  any  boat  or  vessel  used  or  em- 
ployed in  violating  any  provisions  of  this  act." 
In  construing  this  provision  in  The  Anjer 
Head,  46  Fed.  Rep.  664,  the  court  said :  "  The 
emphatic  words  in  this  clause  are  used  and 
'  employed.'  Practically  they  are  synonymous, 
and  they  mean  '  to  make  use  of,'  '  to  put  to  a 
purpose.'  " 

In  The  Emperor,  49  Fed.  Rep.  751,  it  was 
said :  "  To  hold  the  tug,  I  must  construe  the 
expression  used  as  equivalent  to  saying  that 
the  tug  shall  be  liable  for  any  violation  of  the 
act  by  the  scow,  or  by  those  on  board  of  the 
scow,  while  in  tow  of  the  tug;  which  is  cer- 
tainly a  very  different  and  broader  expression 
than  that  used  by  the  statute.  Had  this  libel 
been  brought  against  the  scows  themselves,  in- 
stead of  the  tug,  it  might  have  been  urged  with 
much  more  force  that  the  scows  were  '  used 
or  employed  '  in  violating  the  act,  because  the 
mud  was  loaded  upon  the  scows  and  because  it 
was  directly  by  means  of  unfastening  the  bot- 
tom of  the  scows  that  the  mud  was  dropped 
into  the  sea  within  the  prohibited  limits.  But 
that  was  not  the  purpose  for  which  the  tug  was 
used  or  employed,  nor  was  it  by  any  act  or 
omission  of  hers.  She  was  used  and  employed 
to  take  the  scows  to  the  proper  dumping  ground, 
and  was  faithfully  performing  that  duty  and 
could  not  go  in  any  other  way.  The  illegal  act 
was  done  independently  of  her,  and  outside  of 
the  scope  of  her  'use  and  employment;'  and 
I  must  therefore  dismiss  the  libel." 

Same  —  "  Used  in  Kivers  or  Inland  Navigc- 
tion."  —  In  an  Act  of  Congress  limiting  the 
liability  of  owners  of  vessels  "  xised  in  rivers 
or  inland  navigation,"  the  term  used  was  said 
by  Nelson,  J.,  to  mean,  in  this  connection, 
"  employed,"  and  doubtless  in  the  mind  of 
Congress  was  intended  to  refer  to  vessels 
solely  employed  in  rivers  or  inland  navigation. 
Moore  v.  American  Transp.  Co.,  24  How.  (U. 
S.)  37- 

Same  —  Eehring  Sea  Seal  Fishery.  —  An  Eng- 
lish statute  provided  that  "  if  a  British  ship  is 
found  within  Behring's  Sea  having  on  board 
thereof  fishing  or  shooting  implements  or  seal- 
skins or  bodies  of  seals,  it  shall  lie  on  the 
owner  or  master  of  such  ship  to  prove  that  the 
ship  was  not  used  or  employed  in  contraven- 
tion of  this  act."  It  was  held  that  the  words 
"  used  or  employed  "  were  not  to  be  confined 
to  the  particular  use  and  employment  of  the 
ship  on  the  occasion  of  her  seizure,  but  ex- 
tended to  the  whole  voyage  which  she  was 
then  prosecuting.  Reg.  v.  The  Ship  Oscar  and 
Hattie,  3  Can.  Exch.  241. 

In  Use.  —  In  use  is  defined  to  mean  in  em- 
ployment.   Astor  v.  Merritt,  111  U.  S.  213. 

Uses  and  Purposes  —  Held  to  Include  Future 
Use.  —  See  Hays  v.  Briggs,  3  Pittsb.  (Pa.)  504. 

Use  and  Occupancy  —  Freight.  —  A  policy  of 
insurance  was  taken  out  "  on  the  use  and 
occupancy  "  of  the  property  of  a  grain  elevator 
building  with  the  boiler  house  and  engine  room 
attached.  The  appellant  contended  that  the 
insurance  "  on  the  use  and  occupancy  "  of  the 


property  was  similar  to  insurance  on  the  freight 
which  a  ship  earns.  The  respondent  on  the 
other  hand  asserted  that  "  on  the  use  and 
occupancy "  did  not  relate  to  the  earnings  of 
the  elevator  property.  The  court  said  :  "  '  Use 
and  occupancy,'  as  terms  of  insurance,  may 
assume,  within  their  general  scope,  the  expec- 
tation of  profits  and  earnings  derivable  from 
property ;  but  the  terms  appear  to  have  a 
broader  significance  as  to  the  subject  of  insur- 
ance, and  to  apply  to  the  status  of  the  property 
and  to  its  continued  availability  to  the  owner 
for  any  purpose  he  may  be  able  to  devote  it  to." 
Michael  v.  Prussian  Nat.  Ins.  Co.,  171  N.  Y.  25. 

Used  and  Occupied  Synonymous  —  Insurance 
Policy. —  See  Smith  v.  Mechanics',  etc.,  F.  Ins. 
Co.,  32  N.  Y.  399;  Blumer  v.  Phoenix  Ins.  Co., 
45  Wis.  646. 

Using  Equivalent  to  Holding  or  Occupying.  — 
See  In  re  Davis,  11  Can.  L.  T.  269,  and  see 
infra,  this  definition,  Gifts,  Bequests,  and  Con- 
veyances of  Use  of  Property. 

Use  and  Habitation  —  Use  and  Occupancy.  — 
See  Strausse  v.  Elliott,  43  La.  Ann.  502. 

Used  and  Owned  Distinguished. —  See  Jeffer- 
son County  v.  Colorado  Seminary,  12  Colo.  501, 
and  see  infra,  this  definition,  Gifts,  Bequests, 
and  Conveyances  of  Use  of  Property. 

Occasional  Use  —  Intoxicating  Liquors.  (See 
generally  the  title  Intoxicating  Liquors,  vol. 
17,  p.  369.) — The  word  used  in  a  statute 
directed  against  buildings  used  for  the  sale  of 
intoxicating  liquors  has  been  held  not  to  refer 
to  a  single  sale.    State  v.  Stanley,  84  Me.  561. 

So  in  Com.  v.  Cotton,  138  Mass.  500,  it  was 
held  that  a  building  could  not  be  said  to  be 
used  for  the  illegal  sale  of  intoxicating  liquors, 
on  the  strength  of  a  single  casual  sale,  made 
without  premeditation,  in  the  course  of  lawful 
business. 

Same  —  Fire  Insurance.  (See  also  the  title 
Fire  Insurance,  vol.  13,  p.  292,  and  see  Keep, 
Keeper,  Etc.,  vol.  18,  p.  56.) — In  Mears  v. 
Humboldt  Ins.  Co.,  92  Pa.  St.  is,  it  was  said: 
"  We  are  not  disposed  to  give  the  word  use,  in 
this  policy,  the  narrow  construction  claimed  for 
it.  It  must  have  a  reasonable  interpretation,  such 
as  was  probably  contemplated  by  the  parties  at 
the  time  the  contract  was  entered  into.  Nearly 
every  policy  of  insurance  issued  at  the  present 
time  contains  this  condition  or  a  similar  one. 
What  is  intended  to  be  prohibited  is  the 
habitual  use  of  such  articles,  not  their  excep- 
tional use  upon  some  emergency.  The  strict 
rule  claimed  by  the  defendants  would  prevent 
the  assured  from  painting  his  house  or  clean- 
ing his  furniture,  as  it  would  be  difficult  to  do 
either  without  using  some  of  the  prohibited 
articles."  See  also  Dobson  v.  Sotheby,  M.  & 
M.  90,  22  E.  C.  L.  260 ;  London,  etc.,  F.  Ins. 
Co.  v.  Fischer,  (C.  C.  A.)  92  Fed.  Rep.  500; 
Farmers',  etc.,  Ins.  Co.  v.  Simmons,  30  Pa.  St. 
299  ;  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  95 
Tex.  598.  Compare  Heron  v.  Phoenix  Mut.  F. 
Ins.  Co.,  180  Pa.  St.  259. 

Same  —  Used  or  Intended  to  Be  Used  —  Use.  — 
In  Garnett  v.  Backhouse,  L.  R.  3  Q.  B.  40,  it 
was  said :  "  The  words  of  that  section  are : 
'  Fishing  milldam  shall  mean  a  dam  xised  or 
intended  to  be  used,'  etc.  '  Intended  to  be 
440  Volume  XXIX. 


Definition. 


USE,  USED,  ETC. 


Definition. 


some  of  its  derivatives  occur  which 

used'  means  something  less  than  used —  it 
means  '  constructed  for  the  purpose  of  being 
used,  although  not  used.'  Used  means  '  in 
use,'  almost  in  the  sense  of  '  maintained  partly 
for  the  purpose  of  using.'  This  means  some- 
thing more  than  a  mere  occasional  use  ;  some- 
thing more  than  the  use  described  in  the  case." 

Used  Distinguished  from  Resorted  To.  —  A  stat- 
ute prohibited  the  keeping  of  a  building  resorted 
to  for  illegal  gaming.  It  was  held  that  an 
indictment  for  keeping  a  tenement  used  for 
illegal  gaming  was  bad,  the  terms  not  being 
synonymous.  Com.  v.  Stahl,  7  Allen  (Mass.) 
3°4- 

Used  and  Sold. — In  Smyth  v.  Oliver,  31  Ala. 
43,  it  was  said :  "  The  privilege  conferred  on 
the  husband,  to  use  the  proceeds  of  sale  until 
reinvested,  was  not  designed  as  an  authority  to 
him  to  sell  them  for  money.  Used  means  em- 
ployed, occupied,  treated."  And  that  a  power 
to  use  does  not  include  a  power  of  sale,  see 
Walker  v.  Clay,  42  L.  T.  N.  S.  369;  Estes  v. 
Denver  First  Nat.  Bank,  15  Colo.  App.  526; 
Chicago  First  Nat.  Bank  v.  Caperton,  74  Miss. 
857. 

Game  Law.  (See  also  the  title  Game  and 
Game  Laws,  vol.  14,  p.  654.) — A  snare  which 
is  put  down  before  Sunday  for  the  purpose  of 
killing  game  on  that  day  is  used  for  killing 
game  on  Sunday.  Allen  v.  Thompson,  L.  R.  5 
Q.  B.  336. 

Same  —  Used  by  Him  in  Taking.  —  A  statute 
forbade  fishing  for  salmon  during  certain  hours, 
and  provided  that  any  person  acting  in  contra- 
vention of  the  statute  should  forfeit  any  net 
or  movable  instrument  used  by  him  in  taking 
the  same.  The  respondents  fished  for  salmon 
with  a  net  during  the  prohibited  hours  but  did 
not  catch  any  fish.  It  was  held  that  their  net 
was  forfeited.  Grove,  J.,  said  :  "  I  think  that 
the  words  '  used  by  him  in  taking  the  same  ' 
must  mean  '  used  for  the  purpose  of  taking  the 
same,'  and  apply  when  persons  are  unlawfully 
fishing  for  salmon  with  a  net."  Ruther  v.  Har- 
ris, 1  Ex.  D.  97. 

Exemption  from  Taxation.  (See  also  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  334.) 
—  Where  the  land  of  an  educational  institution 
was  exempt  from  taxation  when  used  for  edu- 
cational purposes,  it  was  held  that  used  ap- 
plied to  the  land  itself,  and  not  to  the  income 
derived  from  the  land.  Hartford  v.  Hartford 
Theological  Seminary,  66  Conn.  475. 

In  Monticello  Female  Seminary  v.  People, 
106  111.  398,  46  Am.  Rep.  702,  it  was  held  that 
land  embraced  in  the  same  inclosure  and  used 
for  walks,  lawns,  gardens,  orchards,  pasturage, 
and  woodland,  all  for  the  exclusive  use  of  an 
educational  institution,  was  not  used  with  a 
view  to  profit. 

A  house  used  partly  as  a  dormitory  and 
boarding  house  and  partly  as  a  public  house  has 
been  held  not  to  be  exempt  from  taxation. 
Phillips  Exeter  Academy  v.  Exeter,  58  N.  H. 
306    ■  j  An.  Rep.  589. 

1.  U'j  d  as  a  bakehouse.  — Certain  premises 
were  fitted  up  as  an  underground  bakehouse, 
and  occupied  by  a  tenant.  Upon  this  tenant 
giving  up  the  premises  they  were  repaired,  and 
while  such  work  was  in  progress  they  were 


have  been  construed  by  the  courts.1 

advertised  as  to  let.  They  were  taken  in  a  few 
months  by  a  new  tenant  who  also  occupied 
them  as  a  bakehouse.  It  was  held  that  the 
premises  were  xised  as  a  uakehouse.  Wright, 
J.,  said:  "One  tenant  going  out  and  another 
coming  in  does  not  stop  them  being  used  as  a 
bakehouse."    Schwerzerhof  v.  Wilkins,  19  Cox 

C.  C.  22. 

Used  at  a  Certain  Bank. —  The  maker  and  ac- 
commodation indorser  of  a  note  agreed  that  it 
should  be  tised  only  at  a  certain  bank.  The 
bank  in  question  accepted  the  note  as  collateral 
security  and  allowed  the  maker  to  draw  from 
time  to  time  certain  sums  of  money.  It  was 
held  that  the  bank  was  entitled  to  dispose  of  its 
claim  against  the  maker  and  transfer  the  note 
as  collateral  security  therefor.  Proctor  v. 
Whitcomb,  137  Mass.  303. 

Use  Check. —  The  payee  of  a  post-dated  check 
told  the  holder  at  the  time  when  he  bought  the 
check  that  the  agreement  was  not  to  use  the 
check  until  a  certain  date.  It  was  held  that 
the  holder  was  not  bound  to  understand  by 
this  that  the  agreement  was  that  the  check  was 
not  to  be  transferred  before  that  date.  Bill  v. 
Stewart,  156  Mass.  508. 

Used  for  Betting. — A  bookmaker  was  in  the 
habit  of  attending  at  the  bar  of  a  licensed  beer- 
house daily  at  certain  hours  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  he 
carried  on  there  a  business  of  ready-money  bet- 
ting with  the  knowledge  and  permission  of  the 
licensed  occupier  of  the  beerhouse.  His  hours 
of  attendance  at  the  beerhouse  were  known  to 
his  customers,  who  came  there  for  the  purpose 
of  transacting  betting  business  with  him.  The 
beerhouse  keeper  had  no  interest  in  the  bets 
made,  and  the  bookmaker  had  no  interest  in  or 
control  over  the  business  of  the  beerhouse  or 
the  house  itself.  It  was  held  that  the  book- 
maker used  the  bar  of  the  beerhouse  for  the 
purposes  prohibited  by  the  English  Betting  Act, 
1853.    Belton  v.  Busby,  (1899)  2  Q.  B.  380. 

Used  as  a  Beverage. —  A  statute  forbade  the 
sale  of  liquor  by  a  druggist  "  to  be  used  as  a 
beverage."  It  was  held  that  an  information 
charging  the  sale  of  liquor  "  as  a  beverage  " 
was  equivalent  to  charging  that  the  liquor  was 
sold  "  to  be  used  as  a  beverage."  People  v. 
Hinchman,  75  Mich.  587. 

Used  for  Burial. —  See  Cowley  v.  Byas,  5  Ch. 

D.  9si. 

Used  1  Construction  —  Mechanics'  Liens.  — 
Gener;  ,y,  the  lien  of  materialmen  extends  only 
to  the  materials,  etc.,  used  in  construction. 
It  has  been  held  that,  in  the  sense  of  the  law, 
machinery  furnished  to  a  contractor  is  not 
used  in  erecting  the  structure.  Basshor  v. 
Baltimore,  etc.,  R.  Co.,  65  Md.  99.  On  the 
other  hand,  powder  furnished  to  a  contractor 
has  been  held  to  be  used  in  the  construction 
of  a  railway.  Giant-Powder  Co.  v.  Oregon  Pac. 
R.  Co.,  42  Fed.  Rep.  475.  In  this  case  the 
court  distinguished  Basshor  v.  Baltimore,  etc., 
R.  Co.,  65  Md.  99,  in  that  the  powder  was  ex- 
pended, whereas  the  machinery  remained  after 
the  construction  was  finished,  saying  that  pro- 
visions furnished  to  a  contractor  would  be  held 
to  come  within  the  statute.  See  the  title 
Mechanics'  Liens,  vol.  20,  pp.  342,  343. 
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Another  sense  of  "  use  "  has  received 

Used  in  Court  Below.  —  In  State  v.  Central 
Pac.  R.  Co.,  17  Nev.  259,  it  was  held  that  if  a 
statement  on  motion  for  a  new  trial  is  pre- 
pared and  settled,  as  required  by  law,  and  is  on 
file  in  the  clerk's  office  when  the  motion  is 
disposed  of,  it  is  used,  within  the  meaning  of 
that  word  in  the  statute. 

Using  Deadly  Weapon.  (See  also  the  title 
Self-defense,  vol.  25,  p.  256.) — A  Texas 
statute  was  in  the  following  terms :  "  When 
the  homicide  takes  place  to  prevent  murder, 

*  *  *  jf  tne  weapons  or  means  used  by  the 
party  attempting  or  committing  such  murder 

*  *  *  are  such  as  would  have  been  calculated 
to  produce  that  result  it  is  to  be  presumed 
that  the  person  so  using  them  designed  to  in- 
flict the  injury."  In  construing  this  provision 
in  Ward  v.  State,  30  Tex.  App.  687,  the  court 
said :  "  Let  us  illustrate :  A  says  to  B,  '  By 
God,  I  have  got  you  now,'  and  at  the  same 
time  throws  his  hand  to  his  breast,  thrusts  it 
into  his  pocket,  seizes  a  pistol,  and  draws  it 
partially  out  of  his  pocket.  He  is  prevented 
by  bystanders  from  further  use  of  the  pistol. 
A  is  indicted  for  aggravated  assault,  the 
aggravation  being  that  the  assault  was  made 
with  a  deadly  weapon.  Will  it  be  contended 
that  A  did  not  commit  the  assault  upon  B  ? 
Can  it  be  contended  that  the  assault  was  not 
made  with  the  pistol  ?  And  if  with  the  pistol, 
was  not  the  pistol  used  in  making  the 
assault  ?  " 

Used  by  Debtor  —  Exemption.  —  See  the  title 
Exemptions  (from  Execution),  vol.  12,  p. 
129  ct  scq. 

Used  as  Homestead.  (See  also  the  title  Home- 
stead, vol.  15,  p.  582  ct  seq.) — In  Smith  v. 
Stewart,  13  Nev.  75,  the  court  said:  "In  our 
opinion  any  property  which,  as  used,  is 
exempt  as  a  homestead  is  '  used  as  a  home- 
stead.' " 

Premises  permanently  rented  are  not  used 
or  occupied  as  a  homestead.  In  re  Vincent, 
115  Fed.  Rep.  236. 

Used  in  Moving  Interstate  Traffic.  (See  also 
the  title  Interstate  Commerce,  vol.  17,  p.  34.) 
—  In  Johnson  v.  Southern  Pac.  Co.,  (C.  C.  A.) 
117  Fed.  Rep.  462,  it  is  said:  "Cars  loaded 
with  articles  of  interstate  commerce,  and 
started  toward  their  ultimate  destination, 
whether  in  trains,  in  yards,  or  on  side  tracks, 
may  well  be  held  to  come  within  the  *erms  of 
this  statute  and  the  intent  of  Congn  But 
vacant  cars  which  are  not  and  may  n  ver  be 
so  used  cannot  be  held  to  come  within  the 
fair  import  of  the  terms  of  this  law  either  be- 
cause their  owner  intends  to  use  them  for 
that  purpose  at  some  future  time  or  because 
they  have  been  or  will  be  so  used.  Empty 
cars  in  repair  shops,  in  yards,  on  side  tracks, 
those  in  use  to  transport  traffic  within  a  state 
and  for  that  purpose  alone,  are  not  in  use 
to  move  articles  of  interstate  commerce,  and  do 
not  fall  under  the  ban  of  this  law.  Neither 
the  empty  dining  car  standing  upon  the  side 
track  nor  the  freight  engine  which  was  used 
to  turn  it  at  the  little  station  in  Utah  was  then 
used  in  moving  interstate  traffic,  within  the 
meaning  of  this  statute,  and  this  case  did  not 
fall  within  the  provisions  of  this  law."  See 
also  Coe  v.  Errol,  116  U.  S.  526;  U.  S.  v. 
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Boyer,  85  Fed.  Rep.  425 ;  Norfolk,  etc.,  R.  Co. 
v.  Com.,  93  Va.  749,  57  Am.  St.  Rep.  827; 
Kelley  v.  Rhoads,  9  Wyo.  352. 

Use  and  Operation.  —  A  statute  gave  a  right  of 
recovery  for  injuries  sustained  by  the  negli- 
gence of  fellow  servants  when  such  injuries 
were  "  in  any  manner  connected  with  the  use 
and  operation  of  a  railway."  It  was  held 
under  this  statute  that  an  engine-house  em- 
ployee whose  duties  were  to  wipe  engines  and 
open  and  shut  the  doors  of  the  engine  house 
was  not  in  any  manner  connected  with  the  use 
and  operation  of  a  railway.  Malone  v.  Burling- 
ton, etc.,  R.  Co.,  61  Iowa  326,  47  Am.  Rep.  813,' 
65  Iowa  417,  54  Am.  Rep.  11. 

Using  Wall  in  Common  —  Party  Wall.  (See 
generally  the  title  Party  Walls,  vol.  22,  p. 
236.)  —  A  statute  provided  that  where  a  per- 
son built  a  partition  wall  the  adjoining  owner 
might  "  make  it  a  wall  in  common  by  paying 
one-half  of  the  appraised  cost  at  the  time  of 
using."  In  construing  this  provision  in  Beggs 
v.  Duling,  102  Iowa  13,  the  court  said:  "As 
used  in  this  state  the  word  use  has  reference 
to  the  habitual  or  permanent  employment  of 
the  means  to  the  accomplishment  of  a  purpose; 
and  this  purpose  is  the  utilization  of  the  stand- 
ing wall  as  part  of  some  permanent  structure. 
Temporary  or  provisional  utilization  will  not 
suffice  to  charge  the  adjoining  owner,  nor  will 
such  use  justify  a  purchaser  in  assuming  that 
all  rights  with  reference  to  party  walls  between 
neighbors  have  been  adjusted." 

In  Sheldon  Bank  v.  Royce,  84  Iowa  288,  it 
was  said  :  "  This,  with  every  other  section 
of  the  chapter  affording  light  upon  the  sub- 
ject, indicates  that  to  use  a  wall  in  common 
is  to  make  it  in  some  way  a  part  of  the  build- 
ing for  which  it  is  used  ;  that  is,  it  must  be  of 
other  use  than  to  afford  such  protection  as 
will  justify  a  neighbor  in  building  a  wall 
adjacent  thereto  in  a  different  manner,  and  of 
different  materials,  than  he  otherwise  would." 

Used  or  Permitted  to  Be  Used  —  Nuisance.  — 
See  Atty.-Gen.  v.  Dorking  Union,  20  Ch.  D. 
595,  51  L.  J.  Ch.  585. 

Using  Place  for  Sale  of  Intoxicating  Liquors.  — 
In  State  v.  Herselus,  86  Iowa  214,  a  defendant 
was  indicted  under  the  Iowa  code  for  the 
crime  of  nuisance.  It  appeared  from  the  evi- 
dence that  the  defendant  had  on  different 
occasions  sold  beer  and  whiskey  over  the 
counter  of  a  certain  saloon  and  received  pay 
for  the  goods  sold.  It  also  appeared  that  these 
sales  were  made  by  the  defendant  merely  as  a 
matter  of  accommodation  to  the  owner  of  the 
saloon ;  that  he  received  no  compensation  for 
making  the  sales;  and  that  he  was  in  no  way 
interested  in  the  saloon.  In  holding  the  de- 
fendant guilty  the  court  said :  "  Clearly,  this 
defendant  did  not  erect,  continue,  or  establish 
that  place  for  the  purpose  prohibited,  but  as 
clearly  he  did  use  it  for  that  purpose.  The 
purpose  prohibited  is  keeping  for  sale  or  selling 
intoxicating  liquors  in  violation  of  the  law  of 
the  state ;  the  defendant  was  concerned,  en- 
gaged, and  employed  in  keeping  the  liquors  in 
that  place  for  that  purpose,  and  therefore  was 
using  the  place  for  a  purpose  prohibited.'  " 

Use  Port.  See  also  the  title  Marine  In- 
surance, vol.  19,  p.  1020.) — A  warranty  in  a 
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from  those  things  which  a  man  sa 

policy  of  marine  insurance  not  to  use  a  certain 
port  means  not  to  go  into  it.  Snow  v.  Ins. 
Co.,  48  N.  Y.  624,  reversing  48  Barb.  469. 

Use  Powder.  —  The  owner  of  a  slave,  in 
hiring  him  to  another,  declared  that  he  would 
not  hire  him  to  blast  or  to  use  powder  in  any 
way.  The  hirer  of  the  slave  assured  the  owner 
that  his  overseer  did  the  blasting  and  that 
there  would  be  no  danger.  In  construing  this 
contract  in  Harvey  v.  Skipwith,  16  Gratt.  (Va.) 
393,  the  court  said :  "  One  of  the  well-received 
senses  or  meanings  of  the  word  use  is  the 
act  of  handling  or  employing  in  any  manner 
and  for  any  purpose ;  and  there  is  no  proof 
that  Skipwith  knew  of  the  technical  and  re- 
stricted meaning  given  by  railroad  men  to 
blasting  or  using  powder." 

Used  as  Railway.  —  In  London,  etc.,  R.  Co. 
v  Llandudno  Imp.  Com'rs,  (1897)  1  Q.  B.  298, 
Wills,  J.,  said  :  "  '  Used  as  a  railway  '  means, 
I  presume,  its  physical  use  as  a  railway.  It 
does  not  mean  those  adjuncts  to  a  railway  which 
are  necessary  for  convenient  business  purposes, 
or  anything  of  that  kind,  but  it  means  those 
things,  whatever  they  be,  without  which  the 
railway  could  not  be  used  as  a  highway. 
*  *  *  It  seems  to  me  that  a  platform  is  rea- 
sonably included  under  the  expression  '  land 
xised  as  a  railway.'  " 

Used  Only  as  Railway  Constructed  under  Power 
of  Act  of  Parliament  for  Public  Conveyance.  ■ — 
In  North  Eastern  R.  Co.  v.  Leadgate,  L.  R.  5 
Q.  B.  157,  it  was  held  that  a  railway,  originally 
constructed  without  any  parliamentary  powers, 
and  afterwards  sold  to  a  railway  company  under 
an  Act  of  Parliament,  and  enlarged  and  used 
for  public  traffic  under  the  provisions  of  that 
act,  and  of  the  general  statutes  for  regulating 
railways,  did  not  come  within  the  meaning  of 
section  55  of  the  Local  Government  Act,  1858, 
of  "  land  used  only  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament  for 
public  conveyance,"  and  was  therefore  ratable 
to  a  general  district  rate  in  the  full  net  annual 
value.  Cockburn,  C.  J.,  said  :  "  The  clause  must 
mean,  used  as  a  railway,  which  railway  has 
been  constructed  under  the  powers  of  an  Act  of 
Parliament.  All  the  words  must  have  effect 
given  to  them ;  used  is  put  in,  in  order  to  ex- 
clude a  railway  if  falling  into  disuse  after  it  has 
been  constructed.  I  cannot  say,  therefore,  that 
the  words  mean,  used  in  the  same  way  as  a 
railway  constructed  under  the  powers  of  an  Act 
of  Parliament ;  they  can  only  mean,  used  as  a 
railway,  which  railway  has  been  so  constructed. 
I  dare  say  that  was  not  what  the  legislature 
meant,  but  we  can  only  look  at  the  words  as 
they  stand."  See  also  Swansea  Imp.,  etc.,  Co. 
v.  Urban  Sanitary  Authority,  (1892)  1  Q.  B.  357. 

Use  of  Still.  —  An  Act  of  Congress  made 
"  every  person  in  any  manner  interested  in  the 
use  of  any  still  "  liable  for  revenue  taxes  im- 
posed on  the  liquors  distilled  from  such  still. 
It  was  held  that  a  stockholder  in  a  distilling 
corporation  was  liable  under  this  provision. 
Richter  v.  Henningsan,  110  Cal.  530. 

"  Use,  Transfer,  or  Hypothecate."  —  In  Ogden 
v.  Lathrop,  1  Sweeny  (N.  Y.)  643,  it  was  held 
that  a  general  authority  in  a  stock  note  to 


>  and  does,  and  is  of  long  continu- 

"  use,  transfer,  or  hypothecate "  the  pledged 
property  did  not  authorize  a  sale  by  the  pledgee 
for  his  account  before  the  maturity  of  the  note. 

Actual  Use.  —  See  Actual  — ■  Actually,  vol. 
1,  p.  606. 

Chief  Use  —  Revenue  Law.  —  See  Meyer  v. 
Cadwalader,  (C.  C.  A.)  89  Fed.  Rep.  966. 

For  Use.  —  In  Michigan  a  chattel  mortgage 
may  cover  after-acquired  stock  of  a  dealer  "  for 
use  "  in  his  business ;  but  this  does  not  cover 
goods  diverted  to  another  purpose  before  recep- 
tion by  the  dealer.  Curtis  v.  Wilcox,  49  Mich. 
427. 

Land  under  and  Adjoining  Said  House  as  Now 
Used  with  It.  —  In  Hammond  v.  Abbott,  166 
Mass.  517,  it  was  said:  "But  the  language 
'  together  with  land  under  and  adjoining  said 
house  as  now  used  with  it '  is  a  description 
which  may  include  adjoining  land  covered  with 
buildings,  as  well  as  vacant  land,  the  descrip- 
tion including  and  carrying  all  land  adjoining 
the  dwelling  house  which  was  then  used  with 
that  house." 

Locomotives  Used  Within  Their  County.  —  An 
English  statute  provided  for  the  granting  of 
annual  licenses  "  to  locomotives  used  within 
their  county."  It  was  held  that  a  steam  roller 
which  was  not  at  the  time  being  employed  in 
roadmaking,  but  was  merely  passing  through 
the  county  to  a  destination  outside,  was  being 
used  within  the  county  within  the  meaning  of 
the  act.  Collins,  J.,  said:  "The  object  of  the 
act  was  evidently  to  protect  the  highways,  and 
the  effect  of  a  steam  roller  upon  the  highways 
may  be  just  the  same  whether  it  be  engaged  in 
mending  the  roads  or  not."  London  County 
Council  v.  Wood,  (1897)  2  Q.  B.  482'. 

Manufacturing  Use.  —  In  Southland  Frozen 
Meat,  etc.,  Co.  v.  Nelson,  (1898)  A.  C.  444, 
where  the  respondents  had  contracted  with  the 
appellants  not  to  "  erect  or  assist  or  be  in  any 
way  concerned  or  interested  in  the  erection  of 
or  use  of  freezing  orks  at  Bluff,"  it  was  held 
that  use  meant  manufacturing  use. 

Use  of  Pig  Iron. —  By  an  Act  of  Congress,  pig 
iron  was  taxable  if  "  used  by  the  manufacturer 
thereof."  It  was  held  that  a  manufacturer 
used  his  pig  iron  when  he  advanced  it  into 
railroad  iron.  Philadelphia,  etc.,  R.  Co.  v. 
Waterman,  54  Pa.  St.  340. 

Public  Use.  —  See  the  titles  Eminent  Do- 
main, vol.  10,  p.  1061  ;  Patents,  vol.  22,  p. 
336;  Taxation,  vol.  27,  p.  624;  and  see  Pub- 
lic Use,  vol.  23,  p.  458. 

Roads  Used.  —  A  statute  provided  that  all  pub- 
lic roads  not  recorded  which  had  been  used  as 
public  highways  for  twenty  years  or  more,  and 
all  roads  not  recorded  which  should  thereafter 
be  used  for  ten  years  or  more,  should  be 
deemed  public  highways.  In  construing  this 
provision  in  Hanson  v.  Taylor,  23  Wis.  551, 
the  court  said  :  "  It  seems  to  me  to  be  taking 
an  unwarrantable  liberty  with  this  language  to 
say  that  it  means  that  roads  not  recorded  which 
shall  be  used  ten  years  or  more  after  the  pub- 
lic authorities  have  done  some  acts  showing  a 
claim  of  right  over  them,  as  by  working  or  re- 
pairing them,  or  by  attaching  them  to  some 
road  district,  or  by  some  other  act  shall  recog- 
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ance,  and  without  interruption."  1 

In  the  Civil  Law  a  use  is  defined  as  "the  right  which  a  person  has  to  use  or 
enjoy  the  property  of  another  according  to  his  necessities.  It  is  one  of  the 
three  personal  servitudes,  which  are  use,  usufruct,  and  habitation."  2 

Loan  for  Use.  —  A  loan  for  use  is  defined  by  writers  on  the  law  of  bailment 
to  be  "  a  bailment  of  goods  to  be  used  by  the  bailee  temporarily,  or  for  a 
certain  time,  without  reward."  3 

Gifts,  Bequests,  and  Conveyances  of  Use  of  Property.  —  As  a  general  rule  the  use  of  a 
thing  does  not  mean  the  thing  itself,  but  means  that  the  user  is  to  enjoy,  hold, 
occupy,  or  have  in  some  manner  the  benefit  thereof.  If  the  thing  to  be  used 
is  in  the  form  or  shape  of  real  estate,  the  use  thereof  is  its  occupancy  or  culti- 
vation, etc.,  or  the  rent  which  can  be  obtained  for  its  use.  If  it  is  money  or 
its  equivalent,  generally  speaking,  it  is  the  interest  which  it  will  earn.4  A 


nize  them  as  highways,  shall  be  deemed  high- 
ways." 

Separate  Use. —  See  Rogers  v.  Vines,  6  Ired.  L. 
(28  N.  Car.)  297,  and  see  the  title  Separate 
Property  of  Married  Women,  vol.  25,  p.  331. 

1.  Strother  v.  Lucas,  12  Pet.  (U.  S.)  445. 
And  see  the  title  Usages  and  Customs. 
ante. 

Uninterrupted   Use  —  Immemorial  Use.  —  See 

the  titles  Adverse  Possession,  vol.  1,  p.  787; 
Prescription,  vol.  22,  p.  1180;  and  see  Imme- 
morial Use,  vol.  15,  p.  1024. 

Jury  Trial. —  In  Malone  v.  SS.  Peter,  etc., 
Church,  172  N.  Y.  269,  it  was  said:  "The 
Constitution  of  1777  orovided  that  a  trial  by 
jury,  in  all  cases  in  which  it  has  been  hereto- 
fore used,  shall  remain  inviolate  forever. 
What  is  the  meaning  of  the  word  used  '.  Does 
it  have  reference  to  a  statute  existing  upon 
the  subject,  or  to  a  custom  long  in  use?  The 
unwritten  common  law  of  England  was  largely 
made  up  of  customs  which  had  existed  for  a 
period  '  whereof  the  memory  of  man  runneth 
not  to  the  contrary.'  This  law  was  in  force  in 
the  colony.  There  was  no  statute  specifying 
the  cases  in  which  parties  were  entitled  to  a 
trial  by  jury,  and  the  word  used,  therefore, 
must  of  necessity  have  referred  to  the  customs 
then  existing." 

2.  Civil  Law.  —  Mulford  v.  Le  Franc,  26 
Cal.  88. 

3.  Loan  for  Use.  —  Elton  v.  Markham,  20  Barb. 
(N.  Y.)  343.  See  also  Loan  —  Lend  —  Lent, 
Etc.,  vol.  19,  p.  453  ;  and  the  titles  Bailments, 
vol.  3,  p.  741  ;  Loans,  vol.  19,  p.  458. 

Loan  or  Use.  —  See  Jones  v.  Watkins,  1  Stew. 
(Ala.)  85,  stated  under  Loan  —  Lend  —  Lent, 
Etc.,  vol.  19,  p.  456;  and  see  the  title  Verbal 
Agreements  (Statute  of  Frauds). 

4.  Gifts,  Bequests,  and  Conveyances  of  TTse  of 
Property.  ( See  also  the  title  Wills.)  —  Bran- 
son v.  Martin,  152  Ind.  118. 

Usufruct  of  Thing  Designated.  —  In  McCray  v. 
Lipp.  35  Ind.  120,  it  was  said  :  "  The  word  use 
is  twice  used  in  this  will  —  once  in  relation  to 
the  real  estate,  and  once  in  reference  to  the 
personal  property  —  and  in  both  instances  in 
the  ordinary  or  literal  sense,  that  of  the  usu- 
fruct of  the  thing  designated." 

Income.  —  In  Spooner  v.  Phillips,  62  Conn. 
66,  it  was  said:  "What  is  the  ordinary  mean- 
ing of  the  use  of  a  thing?  It  is  not  the  thing 
itself,  or  any  part  thereof,  but  is  that  which  the 
thing  will  produce.  If  it  is  a  house  or  other 
building,  or  any  other  form  of  real  estate,  it  is 


the  rent  which  can  be  obtained  for  it.  If  it  is 
money,  it  is  the  interest  which  it  will  earn.  If 
stock  in  a  corporation  or  other  form  of  commer- 
cial partnership,  it  is  the  profit  which  may  be 
reasonably  set  apart,  and  is  in  fact  set  apart,  by 
the  management  as  the  separate  property  of 
the  shareholder.  Such  profit  is  usually  de- 
nominated dividends  or  income." 

Use  in  Sense  of  Interest.  —  See  Hickox  v. 
Lowe,  10  Cal.  207;  M'Clellan  v.  Morris,  Kirby 
(Conn.)  145. 

For  Her  Use.  —  A  will  provided  that  land  and 
a  slave  thereby  given  to  the  testator's  daughter 
should  be  subject  to  the  trust,  care,  and  con- 
trol of  one  of  his  sons  "  for  her  use."  In  con- 
struing this  provision  the  court  said :  "  The 
word  use  must  be  taken  in  its  common  mean- 
ing —  in  the  sense  in  which  it  is  used  by  lexi- 
cographers —  that  she  might  occupy  the  land, 
enjoy  the  rents,  issues,  and  profits  of  it,  have 
the  services  of  the  negro,  but  not  own  it  so  as 
to  be  able  to  sell  it."  Cross  v.  Hoch,  149  Mo. 
325- 

Right  to  Occupy  Lands.  —  A  will  contained 
the  following  provisions :  "  The  right  to  my 
daughter  Dora,  to  occupy  my  said  residence, 
and  to  have  the  use  of  said  eighty  acres  of 
land,  together  with  any  right  or  claim  of  her 
husband  thereto,  shall  cease  and  determine," 
etc.  In  construing  this  provision  in  Russell  v. 
.Andrews,  120  Ala.  222,  the  court  said:  "The 
word  use  as  employed  by  the  testator  in  that 
provision  of  his  will  means  the  right  to  occupy, 
enjoy,  and  to  receive  the  profit  or  benefit  of 
lands  or  tenements."  See  also  Thompson  v. 
Thompson.  107  Ala.  153. 

Use  of  Property  —  Increase.  —  Use  of  property 
has  been  held  to  include  the  increase.  See 
Sutton  v.  Crain,  10  Gill  &  J.  (Md.)  458; 
Somerville  v.  Johnson,  1  Har.  &  M.  (Md.)  348; 
Holmes  v.  Mitchell,  4  Md.  532.  Compare 
Spooner  v.  Phillips,  62  Conn.  66. 

Use  of  Personal  Property.  —  A  testator  gave 
the  use  of  all  his  property,  except  a  small 
legacy,  to  his  widow,  and  the  amount  was 
amply  sufficient  for  her  own  comfortable  sup- 
port and  the  maintenance  of  her  children.  It 
was  held  that  this  personal  property,  being 
appropriate  and  necessary  for  the  enjoyment  of 
the  real  estate,  was  legitimately  used  for  that 
purpose ;  that  when  the  testator  left  to  his 
widow  the  use  of  both  personal  and  real  prop- 
erty, he  did  not  intend  that  the  personal  prop- 
erty should  be  sold  at  his  death.  Crane  v.  Van 
Duyne,  9  N.  J.  Eq.  259. 
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wider  signification,  however,  is  sometimes  given  to  the  word.1  The  words  "  use 
and  occupation  "  properly  state  the  nature  of  the  enjoyment  of  property  by  a 
tenant  for  life.3 


Kent  —  Use  of  Building.  —  In  Spicer  v.  Bonker, 
45  Mich.  630,  it  was  held  that  the  word  use, 
in  an  assignment  of  "  all  the  use  "  of  certain 
premises,  was  too  vague  and  uncertain  to  cover 
the  rent  of  the  buildings. 

Use  and  Occupancy  -  Reservation  —  Rent.  — 
A  reservation  of  the  use  and  occupancy  of 
land  in  a  grant  was  followed  by  an  agreement 
of  the  grantee  "to  use,  occupy,  and  enjoy  the 
right  reserved,  and  pay  therefor  all  taxes,  to- 
gether with  the  stipulated  rent."  In  construing 
this  provision  the  court  said :  "  We  are  satis- 
fied from  all  the  facts  that  the  understanding 
of  the  parties  was  that  '  the  use  and  occu- 
pancy '  which  the  grantors  reserved  to  them- 
selves was  to  be  made  available  to  them 
through  the  use,  occupancy,  and  enjoyment  of 
the  lot  by  the  grantee,  who  was  to  make  to 
them  a  stipulated  semiannual  payment  during 
their  lives  and  the  life  of  the  survivor.  This 
payment  they  called  rent,  but  it  was  in  the 
nature  rather  of  a  charge  upon  the  land." 
Hardwick  v.  Laderoot,  39  Mich.  421. 

Use  and  Occupy.  —  Where  a  testator  directed 
that  his  widow  should  "  hold,  use,  occupy,  and 
enjoy  "  all  his  property,  the  court  said  :  "  She 
is  to  use  it  —  that  is,  cultivate  and  apply  it 
for  the  purpose  specified  ;  she  is  to  '  occupy  ' 
it  —  that  is,  live  on  it  with  her  children,  ser- 
vants, and  employees."  Rountree  v.  Dixon, 
ios  N.  Car.  350. 

Use  and  Occupation  Distinguished.  —  See  Mer- 
rill v.  Wilson,  (1901)  1  Q.  B.  40. 

Personal  Use  and  Occupation.  —  A  testator  de- 
sired that  his  two  sons  might  have  "  the  use 
and  occupation  "  of  certain  lands,  they  paying 
a  stated  rent,  and  that  in  default  of  payment, 
or  if  they  converted  the  arable  land  into  tillage, 
they  should  no  longer  have  "  possession  " 
thereof.  It  was  held  that  personal  use  and 
occupation  was  not  enjoined,  and  that  they 
might  underlet  the  property.  Rabbeth  v. 
Squire,  19  Beav.  70. 

1.  Interest  or  Possession  of  Money.  —  A  tes- 
tator gave  to  his  wife  his  personal  property 
and  his  house  to  her  sole  use  forever,  and  also 
provided  that  she  should  have  the  use  of  all 
his  moneys  during  her  natural  life,  and  after 
her  death  a  legatee  should  have  five  hundred 
dollars  out  of  any  money  she  might  have  at 
her  death.  In  construing  this  provision  in 
Patterson  v.  Stewart,  38  Mich.  404,  the  court 
said  :  "  The  word  use  as  employed  in  the  will 
is  ambiguous,  and  may  mean  the  interest  only, 
or  it  may  imply  the  possession  of  the  moneys 
and  the  putting  them  to  the  use  of  the  legatee 
as  she  may  have  occasion.  It  is  sometimes 
employed  in  the  latter  sense  in  instruments  of 
this  nature,  and  we  are  inclined  to  think  it 
was  used  in  that  sense  here." 

Use  and  Benefit.  —  In  Warren  v.  Webb,  68  Me. 
133.  it  was  said:  "It  is,  however,  clear  that 
the  subsequent  words,  '  for  her  profior  ir.se 
and  benefit,'  are  not  synonymous  with  the 
phrase  '  for  her  support  and  maintenance,'  but 
have  a  more  enlarged  signification,  and  imply 
that  the  devisee  was  not  to  have  simply  '  her 
support  and  maintenance '  out  of  the  estate, 


but  also  a  right  to  employ  it  for  her  advan- 
tage, gain,  and  benefit.  Her  right  of  '  use  and 
benefit '  was  superadded  to  her  right  of  '  sup- 
port and  maintenance;'  otherwise  those  prior 
words  are  meaningless.  Consequently  the  de- 
visee had  such  power  over  and  control  of  the 
estate  devised  as  was  reasonably  necessary,  not 
only  to  secure  her  '  support  and  maintenance,' 
but  also  to  facilitate  her  '  proper  use  and  bene- 
fit '  thereof." 

A  testator  confided  to  his  wife,  to  whom  he 
had  given  a  large  portion  of  his  estate,  the  care 
and  maintenance  of  his  son,  and  after  his  death 
he  charged  on  ins  estate  an  annuity  of  six 
hundred  dollars  per  annum,  and  provided  that 
this  annuity,  with  all  the  other  property  given 
to  his  son  by  his  will,  should  be  held  in  trust 
by  his  executor  "  for  the  use  and  benefit  of 
his  son  during  his  natural  life,"  and  declared 
his  "  intention  "  to  be  to  assure  to  the  son 
"  an  ample  and  independent  support,"  so  far  as 
the  law  would  allow.  It  was  held  that  the 
income  of  the  trust  estate  was  to  be  paid  over 
to  the  son  during  the  life  of  the  testator's 
widow,  and  not  to  accumulate  during  that  time 
and  from  part  of  the  principal  ;  it  was  not 
the  testator's  intention  to  give  to  his  son,  during 
tne  life  of  his  wife,  a  mere  indefinite  claim  on 
her  for  care  and  maintenance.  Mayo  v.  Mayo, 
4  Md.  Ch.  104. 

A  testator  gave  his  real  and  personal  estate 
to  his  wife  for  her  sole  use  and  benefit  so 
long  as  she  remained  a  widow.  It  was  helu 
that  the  wife  took  a  life  estate  determinable 
upon  her  marrying  again.  Fuller  v.  Wilbur, 
170  Mass.  506. 

2.  Life  Estate.  -  Faxon  v.  Faxon,  174  Mass. 
509- 

In  Anderson  v.  Hensley,  8  Heisk.  (Tenn.) 
834,  it  was  said  :  "As  a  general  rule  the  devise 
of  the  use  and  occupation  of  property  for  life 
constitutes  a  freehold,  and  makes  the  devisee 
'  owner  '  of  a  freehold  estate.  Mr.  Burrill  de- 
fines the  word  use  to  be  '  the  profit  or  benefit 
of  lands  or  tenements.'  " 

Use  or  Proceeds  —  Life  Estate  —  A  testator 
gave  his  wife  "  as  her  dower  in  full  the  use 
or  proceeds  "  of  his  real  estate  situated  in  a 
certain  town,  during  her  natural  life.  In  hold- 
ing that  the  wife  did  not  take  a  life  estate  tlie 
court  said:  "Use  is  the  only  word  in  the 
entire  will  that  gives  color  to  the  theory  of  a 
life  estate,  and  standing  alone  with  no  words 
in  the  same  sentence  to  modify  its  meaning,  or 
in  other  parts  of  the  will  to  reflect  light  upon 
it,  would  doubtless  have  the  effect  claimed  for 
>t.  Monarque  Monarque.  80  N.  Y.  320. 
'  Use  and  proceeds,'  however,  have  a  different 
meaning  from  '  use  and  occupation,'  as  the 
latter  phrase  necessarily  implies  possession, 
while  the  former  does  not ;  hence  use  may  or 
may  not  imply  possession  according  to  the 
connection,  and  is  consistent  either  with  a 
trust  or  with  a  life  estate."  Hathaway  v.  Hath- 
away, 37  Hun  (N.  \ .)  265. 

Use  and  Occupation  —  Term  of  Yp^vs.  — A  de- 
vise of  the  use  and  occupation  of  land  to  a 
widow  during  the  minority  of  her  sons  has  been 
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USE  AND  OCCUPANCY.  —  See  Use,  Used,  'Etc.,  post;  and  see  Encyc.  of 
Pl.  and  Pr.,  titles  Assumpsit,  vol.  2,  p.  987;  Landlord  and  Tenant,  vol. 
12,  p.  842. 

USEFUL.  —  See  note  1. 

USEFULNESS.  —  The  word  "  usefulness  "  implies  capabilities  for  use,  and 
appertains  to  the  future  as  well  as  to  the  past.* 

USER.  (See  also  the  titles  Adverse  Possession,  vol.  1,  p.  787;  Cor- 
porations (Private),  vol.  7,  p.  658;  Dissolution  of  Corporations,  vol. 
9,  p.  544;  Easements,  vol.  10,  p.  397;  Prescription,  vol.  22,  p.  1180;  and 
see  Misuser,  vol.  20,  p.  833  ;  Nonuser,  vol.  21,  p.  549.)  —  The  term  "user" 
may  be  denned  as  the  actual  exercise  or  enjoyment  of  any  right  or  property. 
It  is  employed  particularly  in  respect  of  franchises.3 

USES,  STATUTE  OF.  —  See  the  title  Trusts  AND  Trustees,  vol.  28,  p. 
848. 

U.  STATES.  —  See  note  4. 

USUAL  —  USUALLY.  (See  also  Ordinary  —  Ordinarily,  vol.  21,  p.  1005.) 
—  Usual  is  defined  as  common ;  frequent;  ordinary;  customary;  general.5 


held  to  convey  a  term  of  years.  Whittome  v. 
Lamb,  12  M.  &  W.  813. 

Fee  Simple.  —  An  act  authorizing  the  con- 
demnation of  lands  by  a  canal  company  stated 
that  the  lands  to  be  condemned  were  for  the 
use  of  the  company.  The  word  use  was  re- 
lied upon  in  an  argument  as  limiting  the  com- 
pany to  the  acquirement  of  an  easement  or 
right  of  way.  The  court  said :  "  When  we 
consider  the  vast  magnitude  of  the  work  to  be 
constructed,  the  enormous  outlay  which  was 
contemplated,  and  the  enduring  character  of  the 
improvement,  we  cannot  doubt,  in  the  absence 
of  all  express  restriction  in  the  acts  of  incor- 
poration, that  the  legislature  intended  to  con- 
fer, and  did  confer,  upon  the  James  River  & 
Kanawha  Company  power  to  acquire  by  con- 
demnation or  purchase  the  fee-simple  interest 
in  the  lands  to  be  occupied  by  its  works." 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100  Va.  69. 
But  see  Gulf,  etc.,  R.  Co.  v.  Richards,  11  Tex. 
Civ.  App.  95.  In  this  case  it  appeared  that  a 
deed  conveyed  to  a  railroad,  as  a  right  of  way, 
a  strip  of  land  one  hundred  feet  wide,  "  with 
the  right  to  use  such  additional  land  as  may 
be  necessary  for  the  construction  and  mainte- 
nance of  its  roadbed."  It  was  contended  by 
the  railroad  company  that  this  authorized  the 
appropriation  of  any  quantity  of  land  in  addi- 
tion to  the  one-hundred-foot  strip  which  should 
be  found  necessary  for  the  construction  and 
maintenance  of  its  roadbed.  The  court  refused 
to  sustain  this  contention,  saying:  "The 
grant  of  the  privilege  to  use  other  land  cannot 
reasonably  be  construed  to  mean  the  right  to 
permanently  appropriate,  to  cut  the  timber 
therefrom,  nor  to  make  excavations  and  remove 
the  soil  therefrom.  By  the  term  use  was 
meant  the  exercise  of  such  reasonable  privileges 
over  and  limited  occupancy  of  the  additional 
land  as  might  be  practically  required  in  the 
work  of  construction  or  maintenance  of  the  rail- 
road upon  the  one-hundred-foot  strip  con- 
veyed." 

1.  Useful  or  Mechanical  Art.  — See  Art,  vol. 
2,  P-  943- 

Patent  Law.  —  See  the  title  Patents,  vol.  22, 


P-  332. 
2.  Usefulness. 


Mills   on    Eminent  Domain 


198,  followed  in  Dyer  County  v.  Chesapeake, 
etc.,  R.  Co.,  87  Tenn.  712,  which  was  a  case 
construing  a  charter  requiring  a  railroad  to  re- 
store the  highways  it  crossed  to  their  former 
state  of  usefultiess. 

3.  User.  —  Black's  L.  Diet. 
User     as    Trademark.    (See  also   the  title 

Trademarks,  Trade  Names,  and  Unfair  Com- 
petition, vol.  28,  p.  342.)  —  In  Richards  v. 
Butcher,  (1891)  2  Ch.  532,  Kay,  J.,  said: 
"  '  User  as  a  trademark  '  means,  not  'what  the 
person  who  uses  has  in  his  own  mind  about  it, 
not  what  he  lias  registered  in  a  foreign  country, 
but  what  the  public  would  understand  when  the 
trademark  or  so-called  trademark  is  impressed 
upon  the  goods,  or  upon  some  wrapper  or  case 
containing  the  goods,  to  be  the  trademark. 
That  is  the  trademark  proper ;  and  user  as  a 
trademark  means,  and  must  necessarily  mean, 
the  impressing  of  those  words  either  upon  the 
goods,  or  upon  some  wrapper  or  case  contain- 
ing the  goods,  in  such  a  way  that  the  public 
would  necessarily  understand  those  words  to 
be,  and  alone  to  be,  the  trademark  of  the  per- 
son who  uses  them." 

4.  U.  States  —  Abbreviations.  (See  also  the 
title  Abbreviations,  vol.  1,  p.  97.) — It  has 
been  held  that  U.  States  might  be  read  as  an 
abbreviation  of  "  United  States."  Lewis  v. 
Few,  5  Johns.  (N.  Y.)  1. 

5.  Usual.  —  Chicago,  etc.,  R.  Co.  v.  House, 
172  111.  605;  Swisher  v.  Illinois  Cent.  R.  Co., 
182  111.  533. 

Usual  and  Ordinary  Synonymous.  —  See  Elliott 
v.  Clements,  5  Ala.  470. 

Usual  Commission.  —  See  Thomas  v.  Brandt, 
(Md.  1893)  26  Atl.  Rep.  524. 

Usual  Course  of  Business  or  Trade.  (See  also 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  282,  310;  and  see  Course, 
vol.  8,  p.  18:  Ordinary  —  Ordinarily,  vol.  21, 
p.  1005.) — The  phrase  "in  the  usual  course 
of  business  "  signifies  "  according  to  the  usages 
and  customs  of  commercial  transactions,"  and 
its  application  to  the  purchase  of  a  mercantile 
note  is  not  confined  to  persons  engaged  habitu- 
ally in  banking  or  purchasing  notes.  One  who 
in  good  faith  purchases  a  negotiable  note  before 
maturity  for  value,  or  who  takes  it  in  payment 
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USUFRUCT.  (See  also  Use,  Used, 
"Usufruct"  is  denned  as  the  right  to  1 

of  an  antecedent  debt,  is  not  out  of  the  usual 
course  of  business.  Tescher  v.  Merea,  118 
Ind.  586,  citing  Baily  v.  Smith,  14  Ohio  St.  396, 
84  Am.  Dec.  385 ;  Kellogg  v.  Curtis,  69  Me. 
212,  31  Am.  Rep.  273;  Roberts  v.  Hall,  37 
Conn.  205,  9  Am.  Rep.  308. 

Usual  Covenants.  (See  also  the  title  Cove- 
nants, vol.  8,  p.  43.)  —  By  the  terms  or  a  con- 
tract the  conveyance  was  to  be  by  deed  with 
the  usual  covenants.  In  construing  this  con- 
tract in  Wilson  v.  Wood,  17  N.  J.  Eq.  216,  the 
court  said :  "  The  only  question  is,  what  are 
usual  covenants  in  a  deed  of  bargain  and  sale  ( 
of  a  fee-simple  estate.  The  usual  personal 
covenants  inserted  in  a  conveyance  in  fee,  as 
stated  by  Chancellor  Kent,  are:  1.  That  the 
grantor  is  lawfully  seized.  2.  That  he  has  a 
good  right  to  convey.  3.  That  the  land  is  free 
from  incumbrances.  4.  That  the  grantee  shall 
quietly  enjoy.  5.  That  the  grantor  will  war- 
rant and  defend  the  title  against  all  lawful 
claims.  4  Kent  Com.  471.  The  authorities 
agree  that  all  these  covenants,  except  the  last, 
are  usual  covenants  in  a  conveyance  of  the 
fee.  In  lieu  of  the  covenant  of  warranty,  the 
usual  covenant  in  England  is  a  covenant  for 
further  assurance."  And  it  was  held  that  what 
are  usual  covenants  in  a  deed  in  a  given  lo- 
cality might  be  referred  to  a  master.  As  to 
what  are  usual  covenants  see  also  Henderson 
v.  Hay,  3  Bro.  C.  C.  632  ;  Boardman  v.  Mostyn, 
6  Ves.  Jr.  467 ;  Buckland  v.  Papillon,  L.  R.  1 
Eq.  477  ;  Clark  v.  Clark,  49  Cal.  586  ;  Carter  v. 
Denman,  23  N.  J.  L.  260.  And  see  the  title 
Covenants,  vol.  8,  p.  56. 

Usual  Custom. —  In  In  re  Watson,  12  Can.  L. 
T.  70,  it  was  said  :  "  In  applying  the  Imperial 
Settled  Estates  Act  of  1856,  19  &  20  Vict.,  c. 
120,  to  Canadian  affairs,  the  words  '  tisual  cus- 
tom '  in  section  2  must  be  satisfied  with  some- 
thing less  than  the  immemorial  custom  of  Eng- 
land. It  is  satisfied  by  proof  of  a  well-recog- 
nized method  or  usage  of  framing  building 
leases  in  a  given  locality."  See  also  the  title 
Usages  and  Customs,  ante. 

Usual  Decree.  —  In  North  v.  Percival,  (1898) 
2  Ch.  134,  it  was  said:  "  It  is  agreed  on  both 
sides  that  the  judgment  in  the  action  was  the 
usual  decree  for  specific  performance.  There 
is  no  usual  decree  in  the  sense  insisted  on  — ■ 
namely,  of  one  form  applicable  to  every  action. 
The  usual  decree  means  that  which,  accord- 
ing to  the  practice  and  books  on  such  subjects, 
is  the  decree  for  specific  performance  adapted 
to  the  particular  circumstances  of  the  case. 
Sometimes  it  is  a  vendor's  action,  sometimes  a 
purchaser's  action ;  sometimes  the  title  is  ac- 
cepted, sometimes  it  is  not." 

Usual  Dispatch.  —  See  The  James  Baird,  90 
Fed.  Rep.  671. 

Usual  Domestic  Remedies  —  Public  Health  Law. 
—  See  Westchester  County  v.  Dressner,  23  N. 
Y.  App.  Div.  217. 

Usual  Expenses.  —  An  engineer  was  engaged 
by  a  railroad  company  to  act  as  its  chief  engi- 
neer at  a  certain  salary  besides  his  usual 
expenses.  It  was  held  that  his  board  while 
at  his  headquarters  was  not  included  in  usual 


Etc.,  ante;  Usufructuary,/^/.) — 
ise  and  enjoy  the  property  of  others ; 

expenses,  but  that  sums  paid  out  for  board 
while  away  from  his  usual  quarters  on  the 
company's  work  should  be  included.  Forrest 
v.  Great  Northwest.  Cent.  R.  Co.,  12  Manitoba 
472. 

Usual  Form  and  Effect.  —  A  statute  contained 
the  proviso  that  nothing  therein  contained 
should  prevent  the  issuing  of  a  certiorari  "  with 
the  usual  form  and  effect."  In  construing 
this  proviso  in  Rubicum  v.  Williams,  1  Ashm. 
(Pa.)  230,  the  court  said:  "What,  in  common 
parlance,  is  meant  by  the  usual  form  and 
effect  of  a  thing?  Why,  its  common  and 
customary  form  and  effect,  and  the  common 
and  customary  form  of  a  judicial  writ,  is  surely 
that  which  it  possesses  under  the  general  and 
universal  rules  of  law,  The  assertion  that  the 
usual  form  and  effect  of  a  certiorari  is  the 
form  and  effect  it  derives  from  a  particular 
act  of  assembly,  which  by  express  enactment 
modifies  the  ordinary  mode  of  suing  out  the 
writ,  is  an  argument  which  carries  with  it  its 
own  refutation." 

Usual  High-water  Mark.  —  The  term  "  usual 
high-water  mark "  signifies  the  limit  reached 
by  neap  tide.  Teschemacher  v.  Thompson,  18 
Cal.  11,  79  Am.  Dec.  151.  See  also  High- 
water  Mark,  vol.  15,  p.  341. 

Usual  and  Customary.  —  The  words  "  usual 
and  customary,"  when  used  with  respect  to 
the  method  of  selling  coal  by  agents,  import  a 
fixed  and  established  usage  which  has  become 
general  in  a  particular  trade ;  not  something^ 
casual  or  exceptional.  Carter  v.  Philadelphia 
Coal  Co.,  77  Pa.  St.  286. 

Usual  Medical  Attendant.  —  See  the  title  Life 
Insurance,  vol.  19,  p.  66.  And  see  Everett 
v.  Desborough,  5  Bing.  503,  15  E.  C.  L.  518; 
Huckman  v.  Fernie,  3  M.  &  W.  505. 

Usual  Occupation  —  Accident  Insurance.  —  A 
certificate  of  membership  used  by  a  benevolent 
association  provided  that  a  member  should  be 
entitled  to  recover  a  certain  sum  when  he  be- 
came permanently  disabled  from  following  his 
"usual  or  some  other  occupation."  In  con- 
struing this  clause  in  Neill  v.  Order  of  United 
Friends,  149  N.  Y.  430,  the  court  said:  "The 
first  clause  entitles  the  member  to  receive  the 
benefits  if  disabled  from  following  his  usual 
occupation.  The  second  clause  provides  for 
such  benefits  if  disabled  from  following  some 
other  occupation.  The  two  clauses  are  con- 
nected with  the  conjunction  '  or.'  It  does 
not  appear  to  us  that  the  latter  clause  was  in- 
tended to  cut  down  or  limit  the  first  clause. 
Usual  does  not  necessarily  mean  '  entire '  or 
'  only.'  A  member  may  be  engaged  in  more 
than  one  occupation.  He  may  have  a  usual 
and  an  occasional  business,  either  of  which 
would  come  within  the  terms  of  the  defend- 
ant's by-laws."  See  also  the  title  Accident 
Insurance,  vol.  1,  p.  296. 

Usual  Place  of  Abode  —  Usual  Place  of  Business, 
Etc.  (See  generally  the  title  Service  of 
Process  and  Papers,  19  Encyc  of  Pl.  and  Pr. 
567.  And  see  in  this  work  the  titles  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
65;  Domicil,  vol.  10,  p.  6;  Residence,  Resi- 
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that  is,  to  appropriate  its  fruits  without  impairing  its  substance.1 

USUFRUCTUARY.  (See  also  Use,  Used,  Etc.,  ante;  Usufruct,  ante.)  — 
A  usufructuary  is  one  who  enjoys  a  thing,  the  ownership  of  which  belongs  to 
another,  with  the  right  of  drawing  from  it  all  the  advantages  of  which  it  is 
susceptible  and  even  of  altering  its  substance  in  some  cases,  but  subject  to 
certain  obligations. a    A  usufructuary  right  is  the  right  of  using  and  enjoying 


dent,  Etc.,  vol.  24,  p.  692 ;  Taxation,  vol.  27, 
p.  649  et  seq.  See  also  Place  of  Abode,  vol. 
22,  p.  831  ;  Place  of  Business,  vol.  22,  p.  831.) 
—  A  hotel  or  boarding  house  where  a  stranger 
is  sojourning  for  a  few  days  is  not  to  be  con- 
sidered as  his  usual  place  of  abode.  White 
v.  Primm,  36  111.  416;  Thomas  v.  Thomas,  96 
Me.  223. 

A  man's  usual  residence  is  his  customary  or 
common  residence.  Graham  v.  Com.,  51  Pa. 
St.  258. 

The  words  "  usual  place  of  residence  "  in  a 
statute  regulating  service  of  process  have  been 
held  to  mean  place  of  abode  at  the  time  of 
service.  Gadsden  v.  Johnson,  1  Nott  &  M. 
(S.  Car.)  89;  Blodgett  v.  Utley,  4  Neb.  25; 
Seymour  v.  Street,  5  Neb.  88 ;  Forbes  v. 
Thomas,  22  Neb.  554.  But  this  doctrine  was 
expressly  disapproved  in  Wood  v.  Roeder,  45 
Neb.  311.  It  was  there  distinctly  ruled  that 
the  words  "  residence  "  and  "  usual  place  of 
residence,"  as  employed  in  statutes,  are  gener- 
ally synonymous  with  the  term  "  domicil;"  that 
the  residence  essential  to  confer  jurisdiction 
is  a  legal  one  equivalent  to  the  domicil  of  the 
defendant ;  that  domicil  is  that  place  of  resi- 
dence of  a  defendant  where  he  has  his  fixed 
and  permanent  home,  and  to  which,  when 
absent,  he  has  the  intention  of  returning;  and 
that  to  effect  a  change  of  domicil  there  must 
be  not  only  a  change  of  residence  but  an  in- 
tention permanently  to  abandon  the  former 
home.  Followed  in  Walker  v.  Stevens,  52  Neb. 
653. 

Usual  Place  of  Religious  Worship. —  See  Smith 
v.  Barnett,  L.  R.  6  Q.  B.  36. 

TJ3ual  Stopping  Place.  (See  also  the  titles 
Carriers  of  Passengers,  vol.  5,  p.  607 ; 
Stations  (Railroad),  vol.  26,  p.  495.) — The 
term  "  xisual  stopping  place,"  in  a  statute  re- 
lating to  the  expulsion  of  passengers,  means  a 
regular  .station  for  passengers  to  get  on  and 
otl  the  train,  and  not  a  water  tank.  Chicago, 
etc..  R.  Co.  v.  Flagg,  43  111.  368.  In  Texas, 
et<-.,  R.  Co.  v.  Casey,  52  Tex.  112,  it  was  held 
that  the  words  "  any  usual  stopping  place  " 
meant  either  a  regular  station  or  any  other 
place  which  a  railroad  company  expressly,  by 
pui'Hc  notice  or  otherwise,  or  impliedly  by 
user  for  such  purpose,  had  designated  as  a 
proper  place  for  passengers  to  get  on  or  off  its 
trains,  and  where  they  would  in  consequence 
thereof  have  the  right  to  demand  the  exercise 
of  this  privilege.  A  place  at  which  the  train 
is  stopped  for  wood  and  water  only  is  not  a 
usual  stopping  place  in  the  contemplation  of 
that  section.  See  also  Terre  Haute,  etc.,  R. 
Co.  v.  Vanattar  21  111.  188;  Chicago,  etc.,  R. 
Co.  v.  Parks,  18  111.  468. 

Usual  Terms.  —  In  Wimshurst  v.  Barrow 
Shipbuilding  Co.,  2  Q.  B.  D.  338,  it  was  said  : 
"  It  is  common  in  settling  at  nisi  prius  the 
terms  of  reference  to  provide  that  the  matter 
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shall  be  referred  upon  all  usual  terms. 
Usual  terms  are  commonly  understood  to 
mean  that  the  costs  of  the  action  shall  abide 
the  event,  and  the  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  arbi- 
trator." 

A  judge  granting  an  injunction  to  a  judg- 
ment  for  money  indorsed  on  the  bill :  "  In- 
junction granted  on  the  usual  terms."  In 
construing  this  order  in  Harman  v.  Howe,  27 
Gratt.  (Va.)  676,  the  court  said:  "To  grant 
an  injunction  to  a  judgment  on  the  usual 
terms  is  to  grant  it  on  the  terms  of  giving  a 
bond  with  condition  as  prescribed  by  law." 

Usually.  —  Usually  means  habitually  or  cus- 
tomarily. Texas,  etc.,  R.  Co.  v.  Ludlam,  1 3 
U.  S.  App.  545. 

Usually  Kept  in  Country  Stores  —  Fire  Insurance. 
—  See  Pindar  v.  Kings  County  F.  Ins.  Co.,  36 
N.  Y.  648,  and  see  the  title  Fire  Insurance, 
vol.  13,  p.  113. 

Usually  Performed  —  Labor  on  Highways.  — 
See  Reg.  v.  Plunkett,  21  U.  C.  Q.  B.  536;  Reg. 
v.  Hall,  17  U.  C.  C.  P.  282. 

1.  Usufruct.  —  Mulford  v.  Le  Franc,  26  Cal. 
88.  See  also  Cartwright  v.  Cartwright,  18  Tex. 
628. 

Usufruct  Distinguished  from  Use.  —  In  Strausse 
v.  Elliott,  43  La.  Ann.  501,  it  was  said:  "Use 
is  distinguished  from  the  usufruct  in  this, 
that  while  usufruct  carries  the  right  to  enjoy 
all  the  fruits  and  revenues  which  the  property 
subjected  to  it  can  produce,  use  consists  in 
taking  only  from  the  fruits  of  the  property  the 
portion  which  the  user  can  consume,  such  as  is 
necessary  for  his  person  or  regulated  by  the 
title ;  the  surplus  belongs  to  the  owner  of  the 
property.  Domat,  title  XL,  §  11,  art.  1.  Use 
is  a  limited  usufruct  for  the  needs  of  the 
user,  and  it  is  a  veritable  usufruct  except  as 
to  extent  of  enjoyment." 

2.  Usufructuary.  —  Samuels  v.  Brownlee,  36 
La.  Ann.  229 ;  Rev.  Civ.  Code  La.,  art.  533. 

Rights  of  Usufructuary.  —  In  Cartwright  v. 
Cartwright,  18  Tex.  628,  it  was  said  that  "a 
usufructuary  is  one  who  has  the  usufruct 
or  right  of  enjoying  anything  in  which  he  has 
no  property.  The  tisufructuary  has  a  right 
to  all  the  fruits  produced  by  the  subject  of 
usufruct,  whether  they  be  natural,  that  is,  pro- 
duced spontaneously  by  the  earth  or  animals, 
as  timber,  herbs,  fruits,  wool,  milk,  and  the 
young  of  cattle  ;  or  industrial,  that  is,  produced 
by  cultivation,  as  crops  of  grain,  etc. ;  or  civil, 
viz.,  rents,  as  the  hire  of  rents  of  houses, 
freights,  revenues  from  annuities,  etc.,  and  from 
other  effects  or  rights.  But  notwithstanding 
these  enlarged  rights  of  the  usufructuary 
owner  to  the  produce  or  fruits  of  the  subject 
of  usufruct,  yet  there  is  one  exception,  viz., 
the  child  born  of  a  slave  of  whom  one  has  the 
usufruct  shall  belong  to  the  master  of  the  slave, 
and  not  to  the  usufructuary." 
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the  profits  of  a  thing  belonging  to  another,  without  impairing  the  substance.1 
USURIOUS.    (See  also  the  title  USURY,  post.)  —  See  note  2. 
USURP.  —  See  Exercise,  vol.  12,  p.  389. 

USURPATION.  —  Usurpation  is  defined  to  be  the  act  of  seizing  or  occupy- 
ing and  enjoying  the  power  and  authority  of  another  without  right ;  as,  the 
usurpation  of  a  throne;  the  usurpation  of  the  supreme  power.  It  has  also 
been  defined  to  be  "  the  tyrannical  assumption  of  a  government  by  force, 
contrary  to  and  in  violation  of  the  constitution  of  the  country."3 

USURPED  POWER.  —  See  note  4. 

USURPER.  (See  also  the  titles  De  Facto  Officers,  vol.  8,  pp.  782,  783, 
820,  .825 ;  Public  Officers,  vol.  23,  p.  327.)  —  A  mere  usurper  is  one  who 
intrudes  himself  into  an  office  which  is  vacant,  and  ousts  the  incumbent  with- 
out any  color  of  title  whatever.  His  acts  are  void  in  every  respect,  and  he 
must,  therefore,  be  distinguished  from  an  officer  de  facto? 


1.  Usufructuary  Right.  —  Webst.  Diet.,  fol- 
lowed in  Heintzen  v.  Binninger,  79  Cal.  5,  in 
which  case  it  was  held  that  an  allegation  of 
ten  years'  "  undisputed  usufructuary  right  to 
the  use  of  all  waters  "  of  a  creek  did  not  show 
adverse  possession. 

2.  Usurious  Interest.  —  A  statute  provided  that 
one  who  had  paid  usurious  interest  should  be 
entitled  to  recover  double  the  amount  of 
usurious  interest  paid.  It  was  held  that  by 
usurious  interest  as  used  in  this  passage  was 
meant  so  much  interest  stipulated  or  agreed 
upon  as  exceeded  the  highest  rate  allowed  by 
law.  Garza  v.  Sullivan,  10  Tex.  Civ.  App.  189; 
Bexar  BJdg.,  etc.,  Assoc.  v.  Robinson,  78  Tex. 
163  ;  Smith  v.  Stevens,  81  Tex.  461. 

Usurious  Transaction.  —  In  Talbot  v.  Sioux 
City  First  Nat.  Bank,  (Iowa  1902)  89  N.  W. 
Rep.  15,  it  appeared  that  the  plaintiff  had 
brought  suit  against  the  defendant  bank  to  re- 
cover a  large  sum  which  he  claimed  repre- 
sented illegal  interest  charged  to  and  collected 
of  him  by  the  defendant.  Judgment  went 
against  the  plaintiff  on  the  ground  that  his 
claim  was  barred  because  not  brought  within 
two  years  from  the  date  of  the  usurious 
transaction.  The  defendant  issued  execution  on 
this  judgment,  and  levied  on  certain  books, 
and  made  the  sum  of  four  hundred  dollars.  It 
was  held  that  the  enforced  payment  on  execu- 
tion of  the  four  hundred  dollars  could  not 
be  considered  another  usurious  transaction 
within  the  meaning  of  the  law  so  as  to  extend 
the  period  of  limitation. 

3.  Usurpation. —  State  v.  Mason,  14  La.  Ann. 
512,  quoting  Webst.  Diet.;  Bouv.  L.  Diet. 

Usurpation  of  Power  —  Prohibition.  (See  also 
the  title  Prohibition,  16  Encyc.  of  Pl.  and 
Pr.  1093.) — In  Johnston  v.  Hunter,  50  W. 
Va.  52,  the  court  said  of  the  writ  of  prohibi- 
tion :  "  It  lies  '  in  all  cases  of  usurpation 
of  power.'  This  is  followed  by  a  clause  which 
clearly  defines  what  is  meant  by  usurpation 
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of  power.  It  is  '  when  the  inferior  court  has 
not  jurisdiction  of  the  subject-matter  in  con- 
troversy.' It  lies  in  all  cases  of  abuse  of 
power.  Such  power  is  abused  when  the  in- 
ferior court  '  exceeds  its  legitimate  powers.'  " 

4.  Usurped  Power.  (See  also  the  title  Fire 
Insurance,  vol.  13,  pp.  131,  132.) — A  policy 
of  insurance  excepted  a  loss  which  might  hap- 
pen or  take  place  by  means  of  any  invasion, 
insurrection,  riot,  or  civil  commotion,  or  any 
military  or  usurped  power.  Usurped  power 
as  thus  used  was  held  to  mean  either  an  inva- 
sion by  foreign  enemies,  to  give  laws  and 
usurp  the  government  thereof,  or  an  internal 
force  or  rebellion,  assuming  the  power  of  the 
government  by  making  laws,  and  punishing  for 
not  obeying  those  laws.  Boon  v.  Mtna.  Ins. 
Co.,  12  Blatchf.  (U.  S.)  24,  3  Fed.  Cas.  No. 
1,639 1  Drinkwater  v.  London  Assur.  Corp.,  2 
Wils.  C.  PI.  363 ;  Langdale  v.  Mason,  cited  in 
Park  on  Marine  Ins.  446.  And  see  Spruill  v. 
North  Carolina  Mut.  L.  Ins.  Co.,  1  Jones  L. 
(46  N.  Car.)  126. 

5.  Usurper. —  McCraw  v.  Williams,  33  Gratt. 
(Va.)  513. 

In  Hooper  v.  Goodwin,  48  Me.  80,  it  was 
said  that  "  an  officer  de  facto  is  one  who  exe- 
cutes the  duties  of  an  officer  under  some  color 
of  right  and  some  pretense  of  title,  either  by 
election  or  appointment.  A  mere  usurper 
is  one  who  acts  without  color  of  title  and 
whose  acts  are  utterly  void."  And  see  Tucker 
v.  Aiken,  7  N.  H.  130. 

Quo  Warranto. —  In  People  v.  Thompson,  16 
Wend.  (N.  Y.)  655,  it  was  said:  "To  '  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise  '  an 
office  or  franchise,  which  last  term  may  include 
corporate  powers,  means  to  take  possession  of 
the  office  or  franchise  without  right,  or  unlaw- 
fully to  hold  or  use  the  same  after  possession 
has  been  rightfully  or  wrongfully  acquired." 
See  also  the  title  Quo  Warranto,  vol.  23,  p. 
594- 
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CROSS-REFERENCES. 

For  matters  of  Procedurb,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  22,  p.  415. 

I.  DEFINITION.  —  Usury  is  generally  defined  as  the  taking  or  reserving  for 
a  loan  or  for  the  forbearance  of  an  existing  indebtedness  a  greater  compen- 
sation than  the  law  allows,1  though  in  some  cases  the  term  "usury"  has  been 
said  to  refer  to  the  illegal  compensation  exacted  and  the  term  "  offense  of 
usury  "  to  the  act  of  taking  or  reserving  the  illtgal  compensation.2  At  an 
early  date  "  usury  "  was  employed  to  denote  the  taking  of  any  interest 
or  compensation  for  the  use  of  money,  "  usury  "  and  "  interest  "  being  then 
synonymous  terms.  But  in  more  recent  times,  when  the  rate  of  interest  on 
money  began  to  be  regulated  and  restricted  by  law,  "  usury  "  was  the  dis- 
tinctive term  employed  in  legal  phraseology  to  indicate  an  excessive  and 
illegal  exaction  of  interest.3  The  term  "  usurious  interest  "  has  been  held  to 
refer  to  the  excess  of  interest  taken  or  reserved  above  the  highest  rate  allowed.4 

II.  History  and  Origin.  —  If  we  look  back  upon  history,  we  shall  find 
that  there  is  scarcely  any  people,  ancient  or  modern,  that  has  not  had  usury 
laws;  it  is  not  only  the  civilized  and  commercial  nations  of  modern  Europe 
that  have  regulated  the  interest  of  money,  but  the  prohibition  against  usuuy 
will  be  found  in  the  laws  of  China,  in  the  Hindu  Institutes  of  Menu,  in  the 
Koran  of  Mahomet,  and  perhaps  in  the  laws  of  all  nations,  whether  Greek  or 
barbarian.5 

Jewish  Law. — The  law  of  Moses  prohibited  the  Jews  from  taking  usury, 
which  included  any  compensation  whatever,  from  their  brethren  the  Jews,  but 
allowed  them  to  take  it  from  a  stranger.6 

1.  Definition  —  England.  —  Spurrier  v.  May-  Washington.  —  Brundage  v.  Burke,  11  Wash, 

oss,  1  Ves.  Jr.  527,  4  Bro.  C.  C.  28.  679. 

United  States.  —  New  England  Mortg.  Secur-  Wisconsin.  —  Lee  v.  Peckham,  17  Wis.  386. 

ity  Co.  v.  Gay,  33  Fed.  Rep.  636.  Blackstone's  Definition,  —  Usury  is  "  an  unlaw- 

Alabama.  —  Henry    v.     Thompson,     Minor  ful  contract,  upon  a  loan  of  money,  to  receive 

(Ala.)    244;  Ely  v.   M'Clung,  4   Port.    (Ala.)  the  same  again  with  exorbitant  increase."  4 

136;  Woolsey  v.  Jones,  84  Ala.  88;  Harmon  v.  Black.  Com.  156. 

Lehman,  85  Ala.  392.  2.  Sanford  v.  Kunz,   (Idaho  1903)   71  Pac. 

Iowa.  —  Dickerman  v.  Day,  31  Iowa  449,  7  Rep.  612. 

Am.  Rep.  156.  3.  2  Black.  Com.  454;  Henry  v.  Salina  Bank, 

Minnesota.  —  Stein    v.    Swensen,    46    Minn.  5  Hill  (N.  Y.)  528. 

365,  24  Am.  St.  Rep.  234.  4.  Garza  v.  Sullivan,  10  Tex.  Civ.  App.  189; 

Mississippi.  —  Bass   v.    Patterson,    68   Miss.  Hathaway  v.  Hagan,  59  Vt.  75. 

312,  24  Am.  St.  Rep.  279.  5.  History  and   Origin.  —  Dunham  v.  Gould, 

New  Jersey.  —  Diercks  v.  Kennedy,  16  N.  J.  16  Johns.  (N.  Y.)  367,  8  Am.  Dec.  323,  per 

Eq.  211.  Chancellor  Kent. 

New  York.  —  Garke  v.  Sheehan,  47  N.  Y.  6.  Jewish   Law. —  "  Thou  shalt  not  lend  upon 

195;  Tyng  v.  Commercial  Warehouse  Co.,  58  usury  to  thy  brother;  usury  of  money,  usury 

N.  Y.  313.  of  victuals,  usury  of  anything  that  is  lent  upon 

Ohio.  —  Dunkle  v.  Renick,  6  Ohio  St.  535.  usury.      Unto   a    stranger   thou   mayest  lend 

Tennessee.  —  Martin    v.     Nashville     Bldg.  upon  usury ;  but  unto  thy  brother  thou  shalt 

Assoc.,  2  Coldw.  (Tenn.)  424;  Turney  v.  State  not  lend  upon  usury;  that  the  Lord  thy  God 

Bank,  5  Humph.  (Tenn.)  407.  may  bless  thee  in  all  that  thou  settest  thine 

Virginia.  —  Gibson  v.  Fristoe,  1   Call   (Va.)  hand  to  in  the  land  whither  thou  goest  to  pos- 

81,  1  Am.  Dec.  502;  Watkins  v.  Taylor,  2  Munf.  sess  it."     Deut.  xxiii.,  10.  20. 

(Va.)  429,  5  Am.  Dec.  486  ;  Turner  v.  Turner,  David  in  his  Psalms,  in  chanting  the  virtues 

80  Va.  381.  of  those  who  might  be  permitted  to  abide  in  the 
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Roman  Law.  —  In  Rome,  at  an  early  date,  laws  regulating  the  rate  of  interest 
were  enacted.1 

English  Common  and  Statutory  Law.  —  The  question  whether,  prior  to  the  English 
statutes  hereafter  referred  to,  it  was  lawful  in  England  to  take  any  interest 
whatever,  and  if  so  how  much,  for  the  use  of  money,  is  veiled  in  obscurity, 
and  conflicting  opinions  have  been  given  by  writers  in  regard  to  it.  It  is 
certain,  however,  that  the  practice  was  severely  condemned  by  the  church,  by 
whose  laws  the  taking  of  interest  was  branded  as  a  heinous  offense,  and 
punished  accordingly;  and  it  is  also  certain  that  the  church  was  aided  in  its 
efforts  by  the  temporal  authorities,  so  that  the  usurer  not  only  fell  under  the 
ban  of  the  church's  displeasure  but  suffered  the  forfeiture  of  his  property 
as  well.2 

Statutory  Law.  —  The  first  English  enactment  regulating  the  rate  of  interest 
was  the  statute  37  Henry  VIII.,  c.  9,  by  which  interest  "  for  forbearance  or 
giving  day  of  payment  "  was  limited  to  ten  per  cent,  per  annum,  and  it  was 
made  a  penal  offense  to  take  more.  In  the  following  reign,  to  correct  a  state 
of  affairs  for  which  the  statute  of  Henry  VIII.  was  thought  to  be  responsible, 
that  statute  was  repealed  by  the  statute  5  &  6  Edward  VI.,  c.  20,  which  abso- 
lutely prohibited  the  taking  of  any  interest  whatever,  on  pain  of  forfeiting 
the  entire  debt.  But  public  opinion  soon  proved  too  enlightened  for  such 
legislation,  and  it  was  repealed  by  the  statute  13  Elizabeth,  c.  8,  and  the  rate 
of  interest  authorized  by  the  statute  of  Henry  VIII.  was  again  made  lawful. 
This  high  rate,  however,  gave  risQ,  to  many  complaints,  and  it  was  reduced  to 
eight  per  cent,  by  the  statute  21  James  I.,  c.  17,  and  later  to  six  per  cent,  by 
the  statute  12  Charles  II.,  c.  13.  Finally,  by  the  statute  12  Anne,  c.  16, 
commonly  known  as  the  "statute  of  usury, "  the  rate  of  interest  was  established 
at  five  per  cent,  per  annum.3 

United  States.  —  In  nearly  all  of  the  several  jurisdictions  in  the  United  States 
there  have  existed  from  an  early  date  and  still  exist  statutory  provisions 
regulating  the  interest  on  money,  and  in  some  instances  constitutional  pro- 
visions have  been  adopted  with  regard  to  interest.4  In  some  few  jurisdictions, 
however,  there  are  no  usury  laws,  parties  being  permitted  to  contract  for 
whatever  rate  of  interest  they  desire. 

tabernacle  of  the  ever-living  God  and  to  dwell 
in  his  holy  hill,  gave  a  high  rank  to  him  "  that 
putteth  not  out  his  money  to  usury.  Ps. 
xv. 

1.  Roman  Law.  —  See  Dunham  v.  Gould,  16 
Johns.  (N.  Y.)  367,  8  Am.  Dec.  323,  per  Chan- 
cellor Kent. 

2.  Early  English  Law.  —  2  Black.  Com.  455; 
Bac.  Abr.,  tit.  Usury  at  Common  Law  ;  2  Inst. 
89  ;  3  Inst.  151;  Hume  Hist.  Eng.,  c.  33;  Tyler 
on'  Usury  35 ;  Union  Sav.  Bank,  etc.,  Co.  v. 
Dottenheim,  107  Ga.  606. 

In  Gray  v.  Bennett,  3  Met.  (Mass.)  522,  Hub- 
bard, J.,  said:  "Usury  was  an  offense  at  com- 
mon law,  and  the  usurer  was  not  only  punished 
by  the  censures  of  the  church  in  his  lifetime, 
but  was  denied  a  Christian  burial ;  and  by  the 
laws  of  Alfred  the  Great  and  Edward  the  Con- 
fessor, if,  after  death  even,  a  man  was  found 
to  have  been  a  usurer,  his  goods  were  forfeited 
to  the  crown,  and  his  lands  to  the  lord  of  the 
fee." 

3.  English  Statutes.  — The  statute  of  12  Anne, 
c.  16,  upon  which  all  important  English  and 
Canadian  decisions  are  based,  declared  that  no 
person  should  thereafter  take,  directly  or  indi- 
rectly, for  the  loan  of  money,  wares,  mer- 
chandise, or  other  commodities  whatsoever, 
above  the  value  of  five  pounds  for  the  forbear- 
ance of  one  hundred  pounds  for  one  year,  and 
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so  after  that  rate  for  a  greater  or  less  sum, 
or  for  a  longer  or  shorter  time.  Also  that  all 
loans,  contracts,  and  assurances,  made  for  the 
payment  of  any  principal  or  money  to  be  lent, 
whereby  there  should  be  reserved  or  taken 
above  the  said  rate  of  five  pounds  in  one  hun- 
dred pounds,  should  be  utterly  void.  Also  that 
any  person  who  should  take,  accept,  and  re- 
ceive, by  way  or ,  reason  of  any  corrupt  bar- 
gain, loan,  exchange,  chevisance,  shift,  or  in- 
terest of  any  wares,  merchandise,  or  other  thing 
or  things  whatsoever,  or  by  any  deceitful  way 
or  means,  or  by  any  covin,  engine,  or  deceit ful 
conveyance,  for  the  forbearing  or  giving  dnv 
of  payment  for  one  whole  year,  of  or  for  their 
money  or  other  thing  of  value,  above  the  ti 
sum  of  five  pounds  for  the  forbearing  of  toi  - 
hundred  pounds  for  a  year,  and  so  after  1 ' 
rate,  etc.,  should  forfeit  and  lose  for  every  set  h 
offense  the  total  value  of  the  moneys,  wares, 
merchandise,  or  other  things  so  lent,  bargained, 
exchanged,  or  shifted.  It  also  provided  that 
scriveners,  brokers,  solicitors,  and  drivers  of 
bargains  might  take  not  to  exceed  five  shillings 
brokerage  for  procuring  the  loan  or  forbearance 
of  one  hundred  pounds  for  a  year,  and  so  rat- 
ably. 

4.  American  Statutes. —  See  the  local  statutes. 
See  also  Anc.  Char.  Mass.  201  (year  1641); 
Colonial  Act  Ga.  (i755-i774),  P-  61. 
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Spanish  Law.  —  By  the  Spanish  law,  as  affecting  the  territory  which  was 
governed  thereby  before  it  became  part  of  the  United  States,  two  kinds  of 
interest  were  established:  first,  legal  interest,  which  was  the  rate  fixed  by  law 
and  attaching  to  contracts  where  the  parties  had  not  agreed  upon  a  rate,  and 
second,  conventional  or  customary  interest,  which  was  the  rate  general  and 
usual  by  custom,  at  a  given  time,  in  a  given  place,  and  which  might  be  greater 
or  less  than  legal  interest.  If  less,  then  to  exceed  the  legal  rate  was  usury; 
if  greater,  then  to  exceed  the  conventional  rate  was  usury.1 

III.  General  Construction  and  Validity  of  Usury  Statutes  —  1.  In 
General.  —  The  legislature  has  power  to  enact  laws  regulating  the  rate  of 
interest  taken  or  agreed  on  for  the  loan  or  forbearance  of  money.2  A  statute 
which  prohibits  the  taking  or  reserving  of  more  than  a  specified  rate  of  inter- 
est, but  which  is  silent  as  to  the  period  of  time  for  which  the  charging  of  more 
than  the  specified  rate  is  unlawful,  is  not  invalid  on  the  ground  of  vagueness 
and  uncertainty,  as  the  words  "per  annum  "  or  "  for  a  year  "  are  to  be  under- 
stood.3 Where  the  statute  allows  more  than  the  general  rate  of  interest  to 
be  taken  for  money  lent,  such  rate  can  be  lawfully  taken  only  in  case  of  a  loan; 
it  cannot  be  taken  for  the  forbearance  of  an  existing  debt.4 

Class  Legislation.  —  Prohibitions  as  to  the  rate  of  interest  have,  in  some 
instances,  been  directed  to  loans  only  by  particular  classes  of  persons  or  cor- 
porations, and  it  has  been  held  that  such  statutes  were  not  invalid  as  class 
legislation.  Thus,  a  prohibition  directed  only  against  bankers  has  been 
sustained.5 

Requirement  that  Rate  of  Interest  Be  Stated  in  Writing.  —  In  some  jurisdictions  the 
statutes  require  that  all  agreements  for  a  greater  rate  of  interest  than  a  certain 
amount  shall  be  in  writing."  Under  such  statutes  it  has  been  held  in  a 
number  of  cases  that  an  obligation  for  a  certain  amount  which  is  made  up  of 
the  principal  sum  lent  and  the  interest  agreed  on,  without  designating  what 
portion  of  the  amount  is  principal  and  what  portion  interest,  is  not  a  com- 
pliance with  the  statute;  7  though  in  other  jurisdictions  this  has  been  held  to 
constitute  a  sufficient  agreement  in  writing  to  pay  the  portion  included  as 
interest,8  and  it  has  also  been  held  that  in  discounting  a  note  it  is  not 
necessary  that  the  rate  of  discount  be  stated  in  writing.9 

2.  Application  of  Statutes  to  State  Banks  and  Other  Corporations.  —  Unless 
otherwise  provided  by  their  charters,  state  banks  occupy  the  same  position  in 
respect  to  the  usury  laws  as  do  private  individuals,  and  must  take,  whether 
by  discount  or  otherwise,  no  more  than  the  legal  rate  of  interest  on  loans; 10 

1.  Spanish  Law.  —  Fowler  v.  Smith,  2  Cal.  interest  to  be  contracted  for  "  in  writing,"  a 
568  ;  Caisergues  v.  Dujarreau,  1  Mart.  (La.)  7.  note,  the  principal  of  which  includes  interest 

2.  Power  of  Legislature  to  Regulate  Rate  of  In-  computed  at  such  rate,  but  not  designated  in 
terest.  —  Chapman  v.  State,  5  Oregon  432.  the  note  as  interest,  does  not  constitute  an 

3.  Uncertainty  of  Statute.  —  Com.  v.  Morris,  agreement  in  writing  for  such  rate  of  interest, 
176  Mass.  19.  and  is  not  within  the  protection  of  the  statute. 

4.  Interest  for  Money  Lent.  —  Macomber  v.  Rosenbluth  v.  Dunn,  41  Conn.  619. 
Dunham,  8   Wend.    (N.   Y.)    550;   Turner  v.  8.  Taylor  v.   Meek,   4   Blackf.    (Ind.)  388; 
Odum,  3  Coldw.   (Tenn.)   455;  Donaldson  v.  Brown   v.   Cass  County   Bank,   86   Iowa  527. 
Williams,  4  Heisk.  (Tenn.)  560.  See  also  Matter  of  Leeds,  49  La.  Ann.  501. 

5.  Youngblood  v.  Birmingham  Trust,  etc.,  9.  Newell  v.  National  Bank,  12  Bush  (Ky.) 
Co.,  95  Ala.  521,  36  Am.  St.  Rep.  245.  57.     See  also  Fessenden  v.  Taft,  65  N.  H.  39. 

6.  Requirement  that  Rate  Be  Stated  in  Writing.  But  see  Carolina  Sav.  Bank  v.  Parrott,  30  S. 
—  Evans  v.  Dial,  88  Ga.  209;  Utley  v.  Caven-  Car.  61. 

der,  31    S.  Car.   282;   Interstate  Bldg.,  etc.,  10.  Banks  Subject  to  Usury  Statutes.  —  Alex- 

Assoc.  v.  Powell,  55  S.  Car.  316;  Exchange,  andria  Bank  v.  Mandeville,  1  Cranch  (C.  C.) 

etc.,  Bank  v.  Swepson,  1  Lea  (Tenn.)  355.  552  ;    Lumberman's   Bank  v.   Bearce,   41  Me. 

7.  Rosenbluth  v.  Dunn,  41  Conn.  619;  Webb  505;  Commercial  Bank  v.  Nolan,  7  How. 
v.  Bishop,  101  N.  Car.  99;  Vermont  L.  &  T.  (Miss.)  508;  Planters  Bank  v.  Sharp,  4  Smed. 
Co.  v.  Whithed,  2  N.  Dak.  82.  See  also  Jones  &  M.  (Miss.)  75,  43  Am.  Dec.  470;  Farmers',, 
V.  Holcombe,  60  Ga.  665;  Citizens'  Nat.  Bank  etc.,  Bank  v.  Harrison,  57  Mo.  503;  Farmers' 
v.  Donnell,  172  Mo.  384.  Compare  Folsom  v.  Bank  v.  Hale,  59  N.  Y.  53;  Russell  v.  Failor, 
Kilbourne,  5  N.  Dak.  402.  1  Ohio  St.  327,  59  Am.  Dec.  631;  Chafin  v. 

Under  a  statute  allowing  a  certain  rate  of  Lincoln   Sav.  Bank,   7    Heisk.    (Tenn.)  499; 

455  Volume  XXIX. 


General  Construction  and  Validity 


USURY. 


of  TJsury  Statutes. 


and  the  same  is  true  with  regard  to  other  corporations.1  The  charters  of 
banking  and  similar  corporations  have  frequently  expressly  provided  as  to 
their  power  to  take  interest.2 

3.  Application  of  Statutes  to  National  Banks.  —  As  stated  in  another  title, 
the  provisions  of  the  National  Bank  Act  fixing  the  rate  and  imposing  penalties 
for  taking  usury  by  national  banks  are  exclusive  of  state  legislation  and 
supersede  the  state  laws  so  far  as  national  banks  are  concerned.3 

4.  Application  of  Statutes  to  Loans  by  State.  —  The  state  laws  forbidding 
usury  and  imposing  penalties  do  not,  it  seems,  apply  to  loans  by  the  state.4 

5.  Exemptions  from  Operation  of  Statutes.  —  In  the  absence  of  constitutional 
provisions  fixing  the  lawful  rate  of  interest,  the  legislature  may  exempt  from 
the  operation  of  the  general  usury  laws  loans  by  particular  classes  of  individuals 
or  corporations,5  such  as  private  bankers  6  or  building  and  loan  associations.7 
So  statutes  authorizing  railroad  companies  to  borrow  money  and  pay  therefor 
more  than  the  general  lawful  rate  of  interest  have  been  sustained.8 

Exemption  of  Loans  Secured  by  Negotiable  Instruments,  Etc.  —  In  New  York  the  statute 


Stribbling  v.  Bank  of  the  Valley,  5  Rand.  (Va.) 
132;  Brower  v.  Haight,  18  Wis.  102;  Rock 
River  Bank  v.  Sherwood,  10  Wis.  230,  78  Am. 
Dec.  669;  Durkee  v.  City  Bank,  13  Wis. 
216. 

A  charter  authorizing  a  bank  "  to  pay  and 
receive  such  rate  of  interest  as  may  be  mutu- 
ally agreed  upon  "  does  not  relieve  the  bank 
from  the  usury  law.  Tishimingo  Sav.  Inst.  v. 
Buchanan,  60  Miss.  496. 

1.  Corporations  Generally.  —  Farmers',  etc., 
Bank  v.  Harrison,  57  Mo.  503 ;  Caldwell  v. 
Commercial  Warehouse  Co.,  4  Thomp.  &  C. 
(N.  Y.)  179,  1  Hun  (N.  Y.)  718;  Tyng  v.  Com- 
mercial Warehouse  Co.,  58  N.  Y.  308 ;  Crab- 
tree  v.  Old  Dominion  Bldg.,  etc.,  Assoc.,  95 
Va.  670,  64  Am.  St.  Rep.  818. 

In  Tyng  v.  Commercial  Warehouse  Co.,  58 
N.  Y.  308,  it  appeared  that  the  defendant  was 
authorized  by  its  charter  to  receive  on  deposit 
personal  property,  to  make  advances  thereon  or 
on  pledge  thereof,  to  collect  and  receive  in- 
terest and  commission  at  the  customary  and 
usual  rates ;  also  to  take  the  charge  and  custody 
of  real  and  personal  estate  or  choses  in  action, 
and  to  advance  moneys  thereon  on  such  terms 
and  commissions  and  at  such  rates  of  interest 
(not  exceeding  seven  per  cent.)  as  should  be 
established  by  its  directors.  It  was  held  that 
these  provisions  did  not  repeal  the  usury  laws 
in  the  defendant's  favor,  or  give  to  it  any 
greater  power  to  charge  commissions  than  that 
possessed  by  individuals  engaged  in  the  same 
business,  and  that  the  question  whether  com- 
missions charged  professedly  under  the  charter 
were  in  fact  usurious  was  one  of  fact  for  a 
jury. 

2.  Killingsworth  v.  Commercial  Bank,  9 
Smed.  &  M.  (Miss.)  628;  International  Bank 
v.  Bradley,  19  N.  Y.  245;  Dunkle  v.  Renick,  6 
Ohio  St.  527  ;  Ewing  v.  Toledo  Sav.  Bank,  43 
Ohio  St.  31  ;  State  v.  Lookout  Bank,  89  Tenn. 
278;  Reid  v.  Whitehead,  10  Grant.  Ch.  (U.  C.) 
446 ;  Trust,  etc.,  Co.  v.  Bouton,  18  Grant  Ch. 
(U.  C.)  234 ;  Royal  Canadian  Bank  v.  Shaw, 
21  U.  C.  C.  P.  455- 

An  Ohio  corporation  empowered  to  make 
loans  with  "  interest  at  the  rate  allowed  by  the 
laws  of  Ohio  "  cannot  enforce  a  loan  made  by 
it  in  another  state  at  interest  legal  there,  but 


illegal  in  Ohio.  Ewing  v.  Toledo  Sav.  Bank, 
43  Ohio  St.  31. 

Where  a  bank  is  forbidden  by  its  charter  to 
take  more  than  six  per  cent,  per  annum  in 
advance  on  its  loans  and  discounts,  the  taking 
of  negotiable  and  bona  fide  business  paper  of 
a  third  party  in  payment  of  a  pre-existing  debt 
against  the  holder  is  not  usurious  though  at  a 
greater  discount  than  six  per  cent.  Dunkle  v. 
Renick,  6  Ohio  St.  527. 

3.  See  the  title  National  Banks,  vol.  21,  p. 
387. 

4.  State  v.  Fitzpatrick,  5  Idaho  499.  See 
also  Shook  v.  State,  6  Ind.  113. 

5.  Exemptions  from  Operation  of  Usury  Statutes 
—  Vermont  L.  &  T.  Co.  v.  Whithed,  2  N.  Dak. 
82. 

Construction  of  Exemption  —  "  Corporations  Au- 
thorized to  Lend  Money."  —  Edinburgh  L.  Assur. 
Co.  v.  Graham,  19  U.  C.  Q.  B.  581. 

6.  Sexton  v.  Home  F.  Ins.  Co.,  35  N.  Y. 
App.  Div.  170. 

It  is  held  that  a  partnership  engaged  in  the 
business  of  banking  is  within  the  meaning  of 
the  New  York  Banking  Act  of  1882,  c.  409,  §§ 
68,  69,  as  "  private  and  individual  bankers," 
and  exempt  from  the  general  usury  law.  Per- 
kins v.  Smith,  116  N.  Y.  441,  affirming  41  Hun 
(N.  Y.)  47. 

7.  See  the  title  Building  and  Loan  Associa- 
tions, vol.  4,  pp.  1057,  1073.  See  also  the 
following  cases :  Mechanics,  etc.,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn.  147 ; 
Washington  Bldg.,  etc.,  Assoc.  v.  Fiske,  20  App. 
Cas.  (D.  C.)  514;  Racer  v.  International  Bldg., 
etc.,  Assoc.,  (Ind.  App.  1902)  63  N.  E.  Rep. 
772 ;  International  Bldg.,  etc.,  Assoc.  v.  Wall, 
153  Ind.  554;  Nebraska  Loan,  etc.,  Assoc.  v. 
Perkins,  61  Neb.  254;  Spies  v.  Southern  Ohio 
Loan,  etc..  Co.,  24  Ohio  Cir.  Ct.  40  ;  Bates  v. 
People's  Sav.,  etc..  Assoc.,  42  Ohio  St.  655 ; 
Smoot  v.  People's  Perpetual  Loan,  etc.,  Assoc., 
95  Va.  686 ;  Bosang  v.  Iron  Belt  Bldg.,  etc., 
Assoc.,  96  Va.  119;  Archer  v.  Baltimore  Bldg., 
etc.,  Assoc..  45  W.  Va.  37.  See,  however, 
James  v.  James,  (Ky.  1900)  55  S.  W.  Rep.  193. 

8.  Metropolitan  Trust  Co.  v.  Columbus,  etc., 
R.  Co.,  93  Fed.  Rep.  702  (construing  the  Ohio 
statute)  ;  McGregor  v.  Covington,  etc.,  R.  Co., 
1  Disney  (Ohio)  509. 
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provides  that  where  money  is  lent  on  demand,  to  an  amount  not  less  than 
five  thousand  dollars,  on  "  warehouse  receipts,  bills  of  lading,  certificates  of 
stock,  certificates  of  deposit,  bills  of  exchange,  bonds,  or  other  negotiable 
instruments  "  as  collateral,  the  parties  may  agree  in  writing  upon  any  sum  of 
money  to  be  paid  as  compensation.1  This  statute  is  not  limited  to  loans  on 
instruments  which  are  strictly  negotiable,  but  includes  loans  where  the  col- 
laterals consist  of  certificates  of  stock,3  even  though  such  certificates  are  in 
the  hands  of  trustees.3  If  the  agreement  for  the  compensation  in  such  a 
transaction  is  merely  oral,  it  seems  that  the  statute  renders  the  loan  non- 
usurious,  though  it  would  seem  that  a  contract  in  writing  is  necessary  to 
enable  the  lender  to  collect  the  additional  interest  above  the  general  lawful 
rate.4  So  the  transaction  is  not  rendered  usurious  by  the  fact  that  the 
additional  compensation  above  the  general  legal  rate  of  interest  is  something 
other  than  money,  as,  for  example,  an  option  to  purchase  stock  in  the  future 
at  a  fixed  price  which  is  below  its  actual  value.5 

English  Statutes  Exempting  Short-time  Loans.  —  Prior  to  the  repeal  of  the  usury 
statutes  in  England,  the  statutes  3  &  4  Wm.  IV.,  c.  98,  §  7,  1  Vict.,  c.  80, 
and  2  &  3  Vict.,  c.  37,  exempted  from  the  operation  of  the  general  usury 
statutes  certain  short-time  loans.6 

6.  Retroactive  Effect  of  Statutes.- — It  is  well  settled  that  the  legislature 
cannot  by  any  new  enactment  render  usurious  an  existing  contract  valid 
when  it  was  made,  since  an  attempt  to  do  so  would  be  unconstitutional  as 
impairing  the  obligation  of  contracts;7  nor  does  a  subsequent  usury  statute 
affect  the  validity  of  a  prior  security  given  for  an  indebtedness  at  the  time 
nonusurious.8  So  where  a  contract  when  entered  into  was  free  from  usury,  the 
obligation  of  one  who  assumes  the  liability  thereon  is  not  affected  by  the  enact- 
ment, between  the  time  when  the  contract  was  entered  into  and  the  assumption 
of  liability,  of  statutes  which  would  have  rendered  the  contract  usurious  if 
thereafter  made.9  But  an  extension  of  the  time  of  payment  upon  an  existing 
valid  indebtedness  is  in  effect  a  new  contract,  to  be  governed  by  the  usury 

1.  Laws  N.  Y.  1882,  c.  237.  Nebraska.  —  Richardson  v.  Campbell,  27  Neb. 

2.  Hawley  v.  Kountze,  6  N.  Y.  App.  Div.  644. 

217-  North  Carolina.  —  Grant  v.   Morris,   81  N. 

3.  Frost  v.  Stokes,  55  N.  Y.  Super.  Ct.  76.  Car.  150. 

4.  Hawley  v.  Kountze,  6  N.  Y.  App.  Div.  Texas.  —  Smith  v.  Ridley,  30  Tex.  Civ.  App. 
217,  reversing  16  Misc.  (N.  Y.)  249.  158. 

5.  Hawley  v.  Kountze,  6  N.  Y.  App.  Div.  Wisconsin.  — ■  Howland  v.  Marr.  20  Wis.  275. 
217,  reversing  16  Misc.  (N.  Y.)  249.  A  note  payable  in  one  year,  "with  interest 

6.  Ex  p.  Terrewest,  Mont.  &  C.  351,  4  Deac.  at  the  rate  of  fifteen  per  cent,  after  maturity," 
144,  9  L.  J.  Ch.  6  ;  Ex  p.  Knight,  2  Mont.  &  A.  was  executed  prior  to,  but  became  due  after, 
568,  1  Deac.  459,  5  L.  J.  Bankr.  20 ;  Ex  p.  the  enactment  of  a  statute  prohibiting  the  re- 
Warrington,  3  De  G.  M.  &  G.  159,  22  L.  J.  covery  of  more  than  seven  per  cent,  per  annum 
Bankr.  33;  Thomas  v.  Cooper,  2  Eq.  R.  1185,  for  the  forbearance  of  a  debt  after  maturity. 
18  Jur.  688,  2  W.  R.  619;  Boyle  v.  Bull,  3  It  was  held  that  the  fifteen  per  cent,  was  re- 
C.  L.  R.  1054 ;  Lane  v.  Horlock,  5  H.  L.  Cas.  coverable  as  interest  under  the  contract,  and 
580,  25  L.  J.  Ch.  253  ;  Bell  v.  Coleman,  9  Jur.  not  as  a  penalty,  and  that  the  statute  was  not 
975-  intended  to  apply  to  contracts  in  which  the  rate 

7.  Retroactive   Effect   of  Usury   Statutes  —  after  the  maturity  was  agreed  upon.  Hubbard 
J  States.  —  Mackey  v.  Holmes,  52  Fed.  v.  Callahan,  42  Conn.  524,  19  Am.  Rep.  564. 

Rep.  722.  In  England  also,  the  several  usury  acts  re- 

Arkansas.  —  Newton    v.    Wilson,    31    Ark.  ducing  the  lawful  rate  of  interest  have  been 

484-  held  not  to  affect  the  validity  of  prior  con- 

Connecticut.  —  Mechanics,    etc.,    Mut.    Sav.  tracts  valid  at  the  time  they  were  entered  into. 

Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn.   147;  Bell  v.  Coleman,  9  Jur.  975;  Astley  v.  Powis, 

Hubbard  z\  Callahan,  42  Conn.  524,  19  Am.  1  Ves.  483,  in  which  latter  case  it  was  held 

Rep.  564;  Simpson  v.  Hall,  47  Conn.  417.  that  a  covenant  to  pay  six  per  cent,  interest, 

Georgia.  —  Reynolds  v.  Neal,  91  Ga.  609.  this  rate  being  lawful  at  the  time,  was  not  pre- 

Ilhnois.  —  Culver  v.   Cougle,    165   111.  417;  judiced  by  a  subsequent   enactment  reducing 

heavier  v.  McLaughlin,  20  111.  App.  536.  the  lawful  rate  of  interest  to  five  per  cent. 

Kentucky  Jump  v.  Johnson,   (Ky.   1890)  8.  Tummons  v.  Hamilton,  64  Ga.  137. 

13  S.  W.  Rep.  843;  Abner  v.  York,  (Ky.  1897)  9.  Adams  v.  Shirk,  117  Fed.  Rep.  801   55  C 

41  S.  W.  Rep.  309.  C.  A.  25. 
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laws  in  force  at  the  time  of  the  extension,  and  though  such  extension  is  upon 
the  terms  of  the  original  valid  contract,  it  will  nevertheless  be  usurious  if  it 
violates  the  usury  laws  then  in  force;1  and  the  same  has  been  held  true  as 
regards  the  giving  of  security  for  a  pre-existing  valid  indebtedness  after  the 
enactment  of  a  statute  which  would  have  rendered  the  indebtedness  usurious.2 
So  an  agreement  for  a  certain  rate  of  interest,  valid  at  the  time,  on  a  contem- 
plated future  transaction  will  not  prevail  over  a  statute  enacted  subsequtntly 
to  the  making  of  the  agreement,  but  before  the  transaction  is  closed,  render- 
ing the  rate  of  interest  agreed  upon  usurious.3  Where  the  statute  expressly 
exempts  from  its  operation  transactions  or  arrangements  entered  into  before 
its  enactment,  but  not  yet  consummated,  the  burden  of  proof  is  upon  the 
party  seeking  the  benefit  of  such  exemption  to  show  that  the  transaction  of 
arrangement  was  entered  into  before  the  enactment  of  the  statute.4  Where 
a  contract  reserving  a  certain  rate  of  interest  was  valid  when  entered  into,  the 
subsequent  reduction  by  agreement  of  the  rate  of  interest  after  the  enactment 
of  a  statute  which  prohibits  the  reduced  rate  of  interest  will  not  render  the 
transaction  usurious.5  A  statute  which  merely  provides  an  additional  penalty 
for  the  exaction  of  usury  is  not  unconstitutional  as  regards  a  usurious  contract 
theretofore  entered  into  upon  which  usury  is  subsequently  taken.6  So  a  statute 
which  merely  reduces  the  penalty  for  usury  theretofore  exacted  is  within  the 
legislative  power.7 

7.  Effect  of  Repeal  of  Statutes.  —  In  some  instances  it  has  been  held  that  a 
contract  absolutely  void  by  reason  of  the  usury  statutes  when  entered  into  is 
not  rendered  valid  and  enforceable  by  the  subsequent  repeal  of  such  statutes.8 
In  many  jurisdictions,  however,  usurious  contracts  are  not  regarded  as  void 
ab  initio,  and  the  right  of  the  legislature  by  the  repeal  of  existing  usury  laws 
to  validate  prior  usurious  contracts  has  been  upheld.9    In  jurisdictions  of  the 


1.  Forbearance. —  Burrows  v.  Cook,  17  Iowa 
436  ;  Warmack  v.  Boyd,  63  Miss.  488  ;  Webb  v. 
Bishop,  101  N.  Car.  99;  Watson  v.  Mims,  56 
Tex.  451.  See  also  Story  v.  Kimbrough,  33  Ga. 
21  ;  Jones  v.  Holcombe,  60  Ga.  665. 

Where  the  lawful  interest  reserved  in  a  note 
was  lawful  at  the  date  of  its  execution,  but 
afterwards  a  statute  was  passed  fixing  a  lower 
rate,  a  new  note  subsequently  given  for  the 
unpaid  balance,  with  interest  reserved  at  the 
original  rate,  is  usurious.  Watson  v.  Mims,  56 
Tex.  451. 

Where  the  payee  of  a  note  lawfully  bearing 
interest  at  ten  per  cent,  has  money  in  his 
hands  belonging  to  the  payor,  and  the  same  is 
credited  on  the  note  by  an  agent  of  the  payee 
without  the  knowledge  of  either  party,  though 
he  might  properly  do  so,  they  may,  by  agree- 
ment after  the  repeal  of  the  ten  per  cent,  law, 
substitute  a  new  note  in  the  exact  terms  of 
the  old  note,  leaving  off  the  credits  so  put 
upon  the  old  note,  without  affecting  the  rate  of 
interest,  if  it  clearly  appears  that  there  was  no 
intention  or  device  used  to  evade  the  provisions 
of  the  statute.  Kilgore  v.  Emmitt,  33  Ohio  St. 
410. 

2.  Tribble  v.  Anderson,  63  Ga.  31. 

3.  Agreement  for  Future  Transaction.  —  Nor- 
cum  v.  Lum,  33  Miss.  299. 

4.  Union  Mortg.,  etc.,  Co.  v.  Hagood,  97  Fed. 
Rep.  360. 

5.  Mix  v.  Fidelity  Trust,  etc.,  Co.,  103  Ky. 
77- 

6.  Mackey  v.  Holmes,  52  Fed.  Rep.  722  ;  De 
Merville  v.  Le  Blanc,  12  La.  Ann.  221  ;  Hardin 
V.  Trimmier,  27  S.  Car.  no. 

7.  Woolley  v.  Alexander,  99  111.  188. 


8.  Effect  of  Repeal  of  Usury  Statutes,  —  Wash- 
ington Nat.  Bldg.,  etc.,  Assoc.  v.  Fiske,  20  App. 
Cas.  (D.  C.)  514;  Campbell  v.  Murray,  62  Ga. 
86 ;  Pond  v.  Home,  65  N.  Car.  84 ;  Williams  v. 
Smith,  65  N.  Car.  87 ;  Magwood  v.  Duggan,  1 
Hill  L.  (S.  Car.)  182;  Smith  v.  Glanton,  39 
Tex.  365,  19  Am.  Rep.  31  ;  Morton  v.  Ruther- 
ford, 18  Wis.  298.  See  also  Whitaker  v.  Pope, 
2  Woods  (U.  S.)  463  ;  Seegar  v.  Seegar, 
19  111.  121  ;  North  Bridgewater  Bank  v. 
Copeland,  7  Allen  (Mass.)  139;  Hughes  v. 
Boone,  102  N.  Car.  137;  Root  v.  Pinney,  11 
Wis.  84. 

In  an  action  on  a  promissory  note  the  defend- 
ant set  up  the  defense  of  usury.  It  was  held 
that  the  defense  was  good,  although  the  usury 
laws  had  been  repealed  after  the  action  was 
brought.  Smith  v.  Glanton,  39  Tex.  365,  19 
Am.  Rep.  31. 

The  English  Statute  29  &  30  Vict.,  c.  10,  §  5, 
repealing  all  usury  statutes,  did  not  have  the 
effect  of  validating  all  prior  usurious  contracts. 
Morson  v.  David,  4  L.  C.  Jur.  302  ;  Isherwood 
V.  Dixon,  5  Grant  Ch.  (U.  C.)  314;  Jones  v. 
Ketchum,  11  U.  C.  Q.  B.  52;  Montreal  Bank 
v.  Scott,  17  U.  C.  C.  P.  358;  Commercial  Bank 
v.  Harris,  26  U.  C.  Q.  B.  594. 

9.  United  States.  —  Ewell  v.  Daggs,  108  U. 
S.  143. 

Arkansas.  —  Woodruff  v.  Scruggs,  27  Ark. 
20,  11  Am.  Rep.  777;  Nicholls  v.  Gee,  30  Ark. 
136. 

Connecticut  —  Welch  v.  Wadsworth,  30 
Conn.  149,  79  Am.  Dec.  236;  Simpson  v.  Hall, 
47  Conn.  417. 

Indiana.  —  Andrews  v.  Russell,  7  Blackf. 
(Ind.)  474;  Starke  v.  Inman,  1  Ind.  124;  Per- 
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latter  class  the  contention  that  the  validating  of  prior  usurious  contracts  by 
the  repeal  of  the  usury  statute  would  be  unconstitutional  as  depiiving  the 
borrower  or  debtor  of  a  vested  right  has  been  held  to  be  untenable,  in  some 
instances,  on  the  ground  that  the  defense  of  usury  goes  to  the  remedy,  and 
no  one  can  have  a  vested  right  in  a  remedy; 1  in  others,  on  the  theory  that 
the  usury  statutes  are  statutes  merely  imposing  a  penalty,  and  no  one  can 
have  a  vested  right  in  a  penalty.2  A  statute  simply  reducing  the  penalty  for 
usury  as  prescribed  by  the  law  as  it  existed  at  the  time  when  the  contract  was 
entered  into,  and  permitting  the  contract  to  be  enforced  to  the  extent  to 
which  it  was  lawful  at  that  time,  is  valid.3  So  the  repeal  of  a  usury  statute 
in  so  far  as  it  permitted  the  borrower  to  have  usurious  interest  paid  set  off 
against  his  indebtedness  is  valid  as  regards  payments  of  usurious  interest  prior 
to  such  repeal.4  Where  an  obligation  is  void  for  usury,  a  new  obligation 
given  in  renewal  thereof  after  the  repeal  of  the  usury  statutes  will  not  be 
tainted  by  the  invalidity  of  the  original  instrument,  as  the  original  receipt  of 
the  money  is  a  sufficient  consideration  to  support  the  new  promise.5  Where 
a  usury  statute  increasing  the  rate  of  interest  was  to  take  effect  '*  from  "  and 
"  after"  a  certain  date,  a  contract  entered  into  on  such  date  was  held  to  be 
governed  by  such  statute.6 

8.  Constitutional  Provisions.  —  In  some  of  the  states  there  are  constitutional 
provisions  limiting  the  rate  of  interest  and  directing  the  legislature  to  enact 
the  proper  penalties  and  forfeitures  for  usury.  The  tendency  of  the  courts 
is  to  hold  that  such  provisions  are  self-executing,  requiring  no  legislative 
action  to  make  them  operative,  and  that  all  contracts  for  more  than  the 
constitutional  rate  are  unlawful  and  void.7  The  legislature  cannot,  of  course, 
restrict  the  effect  of  such  a  constitutional  provision.  Thus,  where  the  con- 
stitution prohibits  "  all  contracts"  for  more  than  a  certain  rate  of  interest, 


rin  v.  Lyman,  32  Ind.  16;  International  Bldg. 
etc.,  Assoc.  v.  Wall,  153  Ind.  554!  Racer  v. 
International  Bldg.,  etc.,  Assoc.,  (Ind.  App. 
1902)  63  N.  E.  Rep.  772.  Compare  Rathburn  v. 
Wheeler,  29  Ind.  601. 

Kentucky.  —  Lillard  v.  Field,  1  J.  J.  Marsh. 
(Ky.)  27s. 

Maine.  —  Holmes  v.  French,  68  Me.  525. 
New  York.  —  Nash  v.  White's  Bank,  105  N. 
Y.  243. 

Tennessee. —  Hardaway  v.  Lilly,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  712;  Wallace  v.  Goodlett, 
104  Tenn.  670. 

Virginia.- — -Danville  v.  Pace,  25  Gratt.  (Va.) 
1,  18  Am.  Rep.  663;  Mosby  v.  St.  Louis  Mut. 
Ins.  Co.,  31  Gratt.  (Va.)  629;  Smoot  v.  People's 
Perpetual  Loan,  etc.,  Assoc.,  95  Va.  686 ; 
Bosang  v.  Iron  Belt  Bldg.,  etc.,  Assoc.,  96  Va. 
119. 

In  Mosby  v.  St.  Louis  Mut.  Ins.  Co.,  31 
Gratt.  (Va.)  629,  the  usury  statute  in  force  at 
the  time  when  the  usurious  contract  was  en- 
tered into  provided  that  the  contract  should  be 
void.  This  statute  was  repealed  before  an 
action  was  brought  upon  the  contract,  the  re- 
pealing statute  providing  that  usurious  con- 
tracts should  be  invalid  only  beyond  the  prin- 
cipal amount  loaned  or  forborne.  It  was  held 
that  in  an  action  on  the  contract  the  principal 
amount  lent  could  be  recovered. 

1.  Nicholls  v.  Gee,  30  Ark.  136. 

2.  Curtis  v.  Leavitt,  17  Barb.  (N.  Y.)  309, 
affirmed  15  N.  Y.  9  ;  Mosby  v.  St.  Louis  Mut. 
Ins.  Co.,  31  Gratt.  (Va.)  629;  Bain  v.  Savage, 
76  Va.  904. 

3.  Drake  v.  Latham,  50  111.  270.  See  also 
Parmelee  v.  Lawrence,  48  111.  331. 


4.  Suffield  First  Ecclesiastical  Soc.  v.  Loomis, 
42  Conn.  576;  Hinman  v.  Goodyear,  56  Conn. 
210. 

5.  Flight  v.  Reed,  1  H.  &  C.  703,  32  L.  J. 
Exch.  265,  9  Jur.  N.  S.  1016;  Ballard  v.  Peo- 
ple's Bank,  61  Ga.  458;  Burns  v.  Anderson,  68 
Ind.  181  ;  Holland  v.  Holman,  (Ky.  1899)  50 
S.  W.  Rep.  1 102;  Conover  v.  Van  Mater,  18  N. 
J.  Eq.  481.  See  also  Kierzkowski  v.  Dorion, 
14  L.  C.  Jur.  29;  Bullard  v.  Jones,  68  Ga.  472; 
Dunbar  v.  Wood,  6  Vt.  653. 

After  the  repeal  of  the  usury  law,  a  stipula- 
tion by  which  interest  at  a  higher  rate  than 
allowed  under  that  law  was  computed  from  a 
date  prior  to  such  repeal  was  held  to  be  valid 
in  Taylor  v.  Thomas,  61  Ga.  472. 

Voluntary  Payment  After  Kepeal.  —  After  the 
repeal  of  a  law  authorizing  the  recovery  of 
three  times  the  amount  of  usury  paid,  a  volun- 
tary payment  of  usury  according  to  the  terms 
of  a  contract  entered  into  prior  to  such  repeal 
cannot  be  recovered  back,  even  though  the  re- 
pealing act  declared  that  it  should  not  affect 
"  any  existing  contract,  or  action  pending,  or 
existing  right  of  action."  Seavey  v.  Moors,  103 
Mass.  317. 

6.  Turner  v.  Odum,  3  Coldw.  (Tenn.)  455. 
As  to  the  time  when  statutes  go  into  effect, 

see  generally  the  title  Statutes,  vol.  26,  p.  562 
et  seq. 

t.  Constitutional  Provisions.  —  Dill  v.  Ellicott. 
Taney  (U.  S.)  233  ;  Hemphill  v.  Watson.  60 
Tex.  679;  Dunman  v.  Harrison,  (Tex.  Civ. 
1897)  41  S.  W.  Rep.  499;  People's  Bldg., 
Assoc.  v.  Keller,  20  Tex.  Civ.  App. 
See,  however,  Bandel  v.  Isaac,  13  Md. 


App. 
etc., 
616. 

202. 


4  59 


Volume  XXIX. 


/ 


What  Constitutes  Usury. 


USURY. 


In  General. 


the  legislature  cannot  restrict  its  prohibition  to  written  contracts  only.1 
Where  the  prohibition  is  against  taking  or  demanding  more  than  a  specified 
rate  of  interest,  it  includes  a  transaction  by  which  more  than  such  rate  of 
interest  is  contracted  for.2 

IV.  What  Constitutes  Usury  —  1.  In  General.  —  As  a  general  rule,  all 
agreements  are  to  be  deemed  usurious  by  which  one  party  secures  to  himself 
more  than  the  legal  rate  of  interest  for  a  loan  3  or  for  forbearance  to  enforce 
an  existing  indebtedness.4  But  the  question  whether  a  contract  is  usurious 
is  to  be  decided  with  reference  to  the  time  when  it  was  entered  into;  a  con- 
tract legal  at  such  time  cannot  be  made  usurious  by  subsequent  events,5  and, 
on  the  other  hand,  a  contract  usurious  at  the  time  when  it  is  entered  into  is 
not  relieved  of  the  taint  of  usury  by  the  subsequent  happening  of  a  con- 
tingency which  would  have  permitted  the  making  of  such  a  contract,6  Thus, 
it  has  been  held  that  where  a  corrupt  agreement  for  usury  has  been  made,  it 
is  not  purged  by  the  fact  that  the  lender,  through  mistake,  actually  paid  to 
the  borrower  more  than  the  sum  expressed  in  the  contract.7    Of  course 


1.  Dunman  v.  Harrison,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  499. 

2.  Dill  v.  Ellicott,  Taney  (U.  S.)  233. 

3.  What  Constitutes  Usury  —  Alabama.  —  Uhl- 
felder  v.  Carter,  64  Ala.  527. 

Connecticut.  —  Fitch  v.  Hamlin,  1  Root 
(Conn.)  no. 

Georgia.  —  MacKenzie  v.  Garnett,  78  Ga. 
251. 

Illinois.  —  King  v.  Cushrnan,  41  111.  31,  89 
Am.  Dec.  366  ;  Wilday  v.  Morrison,  66  111.  532. 

Iowa.  —  Wormley  v.  Hamburg,  46  Iowa  144. 

Kentucky.  —  Moore  v.  Vance,  3  Dane  (Ky.) 
361. 

Louisiana.  —  Erwin  v.  Lowry,  2  La.  Ann. 
314,  46  Am.  Dec.  545;  Walker  v.  Villavaso,  18 
La.  Ann.  712. 

Maryland.  —  Andrews  v.  Poe,  30  Md.  485. 

Missouri.  —  Citizens'  Nat.  Bank  v.  Donnell, 
172  Mo.  384. 

New  lersey.  —  Cummins  v.  Wire,  6  N.  J.  Eq. 
73- 

New  York.  —  Merrills  v.  Law,  9  Cow.  (N. 
Y.)  6s  ;  Matter  of  Valentine,  63  Hun  (N.  Y.) 
633,  18  N.  Y.  Supp.  492;  Smith  v.  Hathorn,  88 
N.  Y.  211;  Culver  v.  Pullman,  59  Hun  (N.  Y.) 
615,  12  N.  Y.  Supp.  663;  Orvis  v.  Curtiss,  (C. 
PI.  Gen.  T.)  12  Misc.  (N.  Y.)  434. 

North  Carolina.  —  Rhodes  v.  Fullenwider,  3 
Ired.  L.  (25  N.  Car.)  415;  Burwell  v.  Burg- 
wyn,  100  N.  Car.  389;  Faison  v.  Grandy,  126 
N.  Car.  827. 

Pennsylvania.  —  Evans  v.  Negley,  13  S.  & 
R.  (Pa.)  218. 

Texas.  —  Lawrence  v.  Griffen,  30  Tex.  400. 

Vermont.  —  Coon  v.  Swan,  30  Vt.  6. 

Canada.  —  Bryson  v.  Clandinan,  7  U.  C.  Q. 
B.  198. 

Agreement  to  Pay  Debt  of  lender.  —  An  agree- 
ment in  consideration  of  eight  hundred  pounds 
in  cash  to  pay  to  a  third  person  in  three  years 
a  debt  of  twelve  hundred  pounds  owed  to  the 
lender  is  usurious.  Watkins  v.  Taylor,  2 
Munf.  (Va.)  424,  5  Am.  Dec.  486. 

4.  United  States.  —  De  Wolf  v.  Johnson,  10 
Wheat.  (U.  S.)  393. 

Alabama.  —  Matlock  v.  Mallory,  19  Ala.  694. 
Connecticut.  —  Hill  v.  Meeker,  23  Conn.  592. 
Florida.  —  Mitchell  v.  Doggett,   1  Fla.  356 ; 
Gray  v.  Belden,  3  Fla.  no. 


Georgia.  —  Patterson  v.  Clark,  28  Ga.  526. 

Illinois.  —  Shirley  v.  Welty,  19  111.  623,  71 
Am.  Dec.  244;  Loveland  v.  Ritter,  50  111.  54; 
Leonard  v.  Patton,  106  111.  99. 

Indiana.  —  Crawford  v.  Johnson,  11  Ind.  258; 
Reed  v.  Helm,  15  Ind.  428.  See,  however, 
Culph  v.  Phillips,  17  Ind.  209. 

Iowa.  —  Ferrier  v.  Scott,  17  Iowa  578;  Ken- 
dig  v.  Linn,  47  Iowa  62. 

Kentucky.  —  Lillard  v.  Field,  1  J.  J.  Marsh. 
(Ky.)  280.  See  also  Morton  v.  Legrand,  2 
Litt.  (Ky.)  327. 

Louisiana.  —  Erwin  v.  Lowry,  2  La.  Ann. 
314,  46  Am.  Dec.  545. 

Mississippi.  —  M'Alister  v.  Jerman,  32  Miss. 
142. 

Missouri.  —  Wiley  v.  Hight,  39  Mo.  130. 
Nebraska.  —  McDonald  v.  Beer,  42  Neb.  437. 
New  Hampshire.  —  Willie  v.  Green,  2  N.  H. 
333- 

New  York.  —  Berlin  v.  Mapes,  (Supm.  Ct 
Gen.  T.)  38  How.  Pr.  (N.  Y.)  288. 

North  Carolina.  —  Carter  v.  Brand,  Conf . 
Rep.  (1  N.  Car.)  28;  Craven  v.  Atlantic,  etc., 
R.  Co.,  77  N.  Car.  289. 

Ohio.  —  Rosebrough  v.  Ansley,  35  Ohio  St. 
107. 

Texas.  —  Barnes  v.  Pilgrim,  24  Tex.  385. 
Vermont.  —  Carlis  v.  McLaughlin,  1  D.  Chip. 
(Vt.)  in. 

Virginia.  —  Hopkins  v.  Koonce,  6  Gratt. 
(Va.)  387 ;  Graeme  v.  Adams,  23  Gratt.  (Va.) 
225,  14  Am.  Rep.  130. 

Forbearance  to  Enforce  Execution.  —  Carter  v. 
Brand,  Conf.  Rep.  (1  N.  Car.)  28;  Caughman 
v.  Drafts,  1  Rich.  Eq.  (S.  Car.)  414;  Barnes 
v .  Pilgrim,  24  Tex.  385  ;  Wells  v.  Garland,  2 
Va.  Cas.  471. 

In  Mississippi  it  has  been  held  that  where  a 
note  is  given  for  the  amount  of  a  judgment,  in- 
terest may  be  reserved  on  the  note  at  the  same 
rate  as  that  borne  by  the  judgment,  although 
such  rate  is  higher  than  that  fixed  by  the  stat- 
ute of  usury.    Sadler  v.  Hoover,  31  Miss.  260. 

5.  Pollard  v.  Baylors,  6  Munf.  (Va.)  433. 

6.  Thus  a  contract  which  in  its  creation  was 
usurious  cannot  be  saved  by  a  subsequent  con- 
tingent loss  in  the  value  of  the  principal  lent. 
Fitch  v.  Hamlin,  1  Root  (Conn.)  110. 

7.  Cantey  v  .Blair,  1  Rich  Eq.  (S.  Car.)  41. 
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Intent. 


agreements  by  which  no  more  than  the  legal  rate  of  interest  is  reserved  or 
taken  cannot  be  deemed  usurious.1 

A  Custom  or  Usage  by  which  merchants  receive  unlawful  interest  for  the  loan 
or  forbearance  of  money  cannot  relieve  the  transaction  from  the  taint  of  usury.* 

2.  Contrivances  to  Evade  Usury  Statutes.  —  Any  contrivance  to  evade  the 
statutes  against  usury  and  to  enable  the  lender  to  receive  more  than  legal 
interest  will  render  the  transaction  usurious,  though  legal  on  its  face,  since 
the  courts  always  look  to  the  actual  nature  of  the  transaction,  and  not  to  the 
form  which  the  parties  may  have  given  to  it.3 

3.  Intent  —  a.  In  General.  —  To  render  a  transaction  usurious  there 
must  be  the  intention  to  exact  more  than  legal  interest;4  and  while  it  has 


1.  Hamlin  v.  Fitch,  Kirby  (Conn.)  260  ;  Mc- 
Clure  v.  Bigstaff,  (Ky.  1896)  37  S.  W.  Rep.  294 ; 
Moore  v.  Leftwich,  (Va.  1889)  9  S.  E.  Rep. 
1013- 

2.  Custom  or  Usage.  —  Ex  p.  Aynsworth,  4 
Ves.  Jr.  678;  Brown  v.  Harrison,  17  Ala.  774; 
Cowgill  v.  Jones,  99  Mo.  App.  390  ;  Dunham  v. 
Gould,  16  Johns.  (N.  Y.)  367,  8  Am.  Dec.  323. 
See  generally  the  title  Usages  and  Customs, 
ante,  p.  363. 

3.  Contrivances  to  Evade  Usury  Statutes  —  Eng- 
land. —  Chesterfield  v. '  Janssen,  1  Atk.  340 ; 
Solarte  v.  Melville,  7  B.  &  C.  430,  14  E.  C.  L. 
73,  1  M.  &  R.  198,  17  E.  C.  L.  238,  6  L.  J.  K. 
B.  68. 

Canada.  —  Wright  v.  Marralls,  8  U.  C.  Q.  B. 
9". 

United  States.  ■ — ■  Buttrick  v.  Harris,  1  Biss. 
(U.  S.)  442  ;  Missouri,  etc.,  Trust  Co.  v.  Krum- 
seig,  172  U.  S.  351;  In  re  Kellogg,  113  Fed. 
Rep.  120. 

Alabama.  —  Barr  v.  Collier,  54  Ala.  39  ;  Falls 
v.  U.  S.  Savings,  etc.,  Co.,  97  Ala.  417,  38  Am. 
St.  Rep.  194. 

Georgia.  —  Pope  v.  Marshall,  78  Ga.  635; 
MacKenzie  v.  Garnett,  78  Ga.  251  ;  Atlanta 
Sav.  Bank  v.  Spencer,  107  Ga.  629. 

Illinois.  —  Ferguson  v.  Sutphen,  8  111.  547  ; 
McAllister  v.  Smith,  17  111.  328,  65  Am.  Dec. 
651  ;  Shirley  v.  Welty,  19  111.  623,  71  Am.  Dec. 
244;  Cooper  v.  Nock,  27  111.  301;  Drury  v. 
Wolfe,  34  111.  App.  23,  affirmed  134  111.  294; 
Shepherd  v.  Wacaser,  86  111.  App.  444. 

Indiana.  —  Gale  v.  Grannis,  9  Ind.  140;  Vail 
v.  Heustis,  14  Ind.  607. 

Iowa.  —  Gilmore  v.  Ferguson,  28  Iowa  220. 

Kentucky.  —  Tardeveau  v.  Smith,  Hard. 
(Ky.)  183,  3  Am.  Dec.  727. 

Maryland.  —  Brown  v.  Waters,  2  Md.  Ch. 
201  ;  Tyson  v.  Rickard,  3  Har.  &  J.  (Md.)  109, 
S  Am.  Dec.  424 ;  Duvall  v.  Farmers  Bank,  7 
Gill  &  J.  (Md.)  44;  Wetter  v.  Hardesty,  16 
Md.  11;  Bowdoin  v.  Hammond,  79  Md.  173; 
Montague  v.  Sewell,  57  Md.  407. 

Minnesota.  —  Elston  v.  Kelly,  34  Minn.  409  ; 
Stein  v.  Swensen,  44  Minn.  218. 

Mississippi.  —  Grayson  v.  Brooks,  64  Miss. 
410. 

Missouri.  —  Tolman  v.  Union  Casualty,  etc., 
Co.,  90  Mo.  App.  274. 

New  lersey.  —  Muir  v.  Newark  Sav.  Inst., 
16  N.  J.  Eq.  537. 

New  York.  —  Dry  Dock  Bank  v.  American 
L.  Ins.,  etc.,  Co.,  3  N.  Y.  344;  Smith  v.  Cross, 
90  N.  Y.  549. 

North  Carolina.  —  Meroney  v.  Atlanta  Bldg., 
etc.,  Assoc.,  116  N.  Car.  882,  47  Am.  St.  Rep. 


841  ;  Glisson  v.  Newton,  1  Hayw.  (2  N.  Car.) 
„_6,  1  Am.  Dec.  559. 

Rhode  Island.  —  Daniels  v.  Mowry,  1  R.  I. 
151. 

Texas.  —  Mitchell  v.  Napier,  22  Tex.  120. 
Vermont.  —  Hathaway  v.  Hagan,  59  Vt.  75  ; 
Dean  v.  Herrick,  54  Vt.  573. 

Virginia.  —  Childers  v.  Deane,  4  Rand.  (Va.) 
406. 

Sale  of  Future  Salary  as  Device  to  Cover  Usury. 

—  Tolman  v.  Union  Casualty,  etc.,  Co.,  90  Mo. 
App.  274. 

In  Pope  v.  Marshall,  78  Ga.  635,  Bleckley, 
C.  J.,  said :  "  No  disguise  of  language  can  avail 
for  covering  up  usury  or  glossing  over  a 
usurious  contract.  The  theory  that  a  contract 
will  be  usurious  or  not,  according  to  the  kind 
of  paper  bag  it  is  put  up  in,  or  according  to 
the  more  or  less  ingenious  phrases  made  use 
of  in  negotiating  it,  is  altogether  erroneous. 
The  law  intends  that  a  search  for  usury  shall 
penetrate  to  the  substance."  « 
4.  Intent  —  England.  —  Spurrier  v.  Mayoss, 
1  Ves.  Jr.  527,  4  Bro.  C.  C.  28. 

United  States.  —  Spain  v.  Hamilton,  1  Wall. 
(U.  S.)  604 ;  U.  S.  Bank  v.  Waggener,  9  Pet. 
(U.  S.)  378;  Call  v.  Palmer,  116  U.  S.  98; 
Brown  v.  Grundy,  111  Fed.  Rep.  15;  In  re 
Kellogg,  113  Fed.  Rep.  120. 

Alabama.  —  Ely  v.  M'Clung,  4  Port.  (Ala.) 
128;  Pearson  v.  Bailey,  23  Ala.  537. 

Arkansas.  —  Gregory  i>.  Bewly,  9  Ark.  22  ; 
Moody  v.  Hawkins,  25  Ark.  191  ;  Jordan  v. 
Mitchell,  25  Ark.  258 ;  Garvin  v.  Linton,  62 
Ark.  370. 

Connecticut.  —  Livingston  v.  Bird,  1  Root 
(Conn.)  303  ;  Smith  v.  Beach,  3  Day  (Conn.) 
268;  Rogers  v.  Buckingham,  33  Conn.  81. 
Georgia.  —  Bellerby  v.  Goodwyn,  112  Ga.  306. 
Illinois.  —  McGill  v.  Ware,  5  111.  21  ;  Trainor 
v.  German-American  Sav.,  etc.,  Assoc.,  102  111. 
App.  604. 

Kentucky.  — ■  Smith  v.  Cassity,  9  B.  Mon. 
(Ky.)  192,  48  Am.  Dec.  420. 

Maryland.  —  Duncan  v.  Maryland  Sav.  Inst., 
10  Gill  &  J.  (Md.)  299. 

Massachusetts.  —  Maine  Bank  v.  Butts,  9 
Mass.  49. 

Minnesota.  —  Stevens  v.  Staples,  69  Minn. 
I78. 

Mississippi.  —  Smythe  v.  Allen,  67  Miss.  146. 
Nebraska.  —  McKinley-Lanning  L.  &  T.  Co. 
v.  Aldrich,  50  Neb.  785. 

New  Hampshire.  —  Gibson  v.  Stearns,  3  N. 
H.  185. 

New  Jersey.  —  Howell  v.  Auten,  2  N.  J.  Eq. 
44- 
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frequently  been  stated  that  there  must  be  a  corrupt  usurious  intent,1  the 
usurious  intent  is  implied  as  a  matter  of  law  if  excessive  interest  is  intentionally 
reserved  or  taken.*  Where  there  is  in  fact  no  usurious  agreement,  the 
question  whether  there  was  a  usurious  intent  is  immaterial.3 

Transactions  with  Agent.  —  If  an  agent  for  the  loan  of  money  lends  the  money 
of  his  principal  at  a  usurious  rate  of  interest,  the  transaction  is  usurious  though 
the  piincipal  may  have  been  ignorant  that  usury  was  exacted  ;  4  and  a  fortiori 


New  York.  —  Shoop  v.  Clark,  4  Abb.  App. 
Dec.  (N.  Y.)  235;  Keyes  v.  Moultrie,  3  Bosw. 
(N.  Y.)  1  ;  Bardwell  v.  Howe,  Clarke  (N.  Y.) 
281  ;  Crippin  v.  Hermance,  Clarke  (N.  Y.)  133  ; 
Utica  Bank  v.  Smalley,  2  Cow.  (N.  Y.)  770, 
14  Am.  Dec.  526 ;  Utica  Bank  v.  Wager,  2  Cow. 
(N.  Y.)  712;  New  York  Firemen  Ins.  Co.  v. 
Ely,  2  Cow.  (N.  Y.)  678;  More  v.  Deyoe,  22 
Hun  (N.  Y.)  208 ;  Nourse  v.  Prime,  7  Johns. 
Ch.  (N.  Y.)  69,.  1 1  Am.  Dec.  403;  Smith  v. 
Marvin,  27  N.  Y.  137;  Salina  Bank  v.  Alvord, 
31  N.  Y.  473;  Morrison  v.  Verdinal,  53  Hun 
(N.  Y.)  63;  Davis  v.  Marvine,  11  N.  Y.  App. 
Div.  440;  Newman  v.  Simpson,  31  N.  Y.  App. 
Div.  628. 

North  Carolina.  —  Miller  v.  Life  Ins.  Co., 
118  N.  Car.  612,  54  Am.  St.  Rep.  741. 

Tennessee.  —  Doak  v.  Snapp,  1  Coldw. 
(Tenn.)  180. 

Texas.  —  Henry  v.  Sansom,  2  Tex.  Civ.  App. 
150. 

Virginia.  —  Childers  v.  Deane,  4  Rand.  (Va.) 
406. 

Wisconsin.  —  Fay  v.  Lovejoy,  20  Wis.  407; 
Grant  v.  Merrill,  36  Wis.  390. 

1.  Corrupt  Intent  —  United  States.  —  U.,  S. 
Bank  v.  YVaggener,  9  Pet.  (U.  S.)  378  ;  Omaha 
Hotel  Co.  v.  Wade,  97  U.  S.  13. 

Alabama.  —  Ely  v.  M'Clung,  4  Port.  (Ala.) 
128. 

Arkansas.  —  McFarland  v.  State  Bank,  4 
Ark.  44,  37  Am.  Dec.  761  ;  Gregory  v.  Bewly,  9 
Ark.  22  ;  Jordan  v.  Mitchell,  25  Ark.  258. 

Connecticut.  —  Smith  v.  Beach,  3  Day 
(Conn.)  268. 

Idaho.  ■ —  Anderson  v.  Creamery  Package 
Mfg.  Co.,  (Idaho  1902)  67  Pac.  Rep.  493. 

Illinois.  —  McGill  v.  Ware,  5  111.  21  ;  Cooper 
v.  Nock,  27  111.  301. 

Indiana.  — ■  Gale  v.  Grannis,  9  Ind.  140. 

Maryland.  —  Duvall  v.  Farmers  Bank,  7  Gill 
&  J.  (Md.)  44  ;  Duncan  v.  Maryland  Sav.  Inst., 
10  Gill  &  J.  (Md.)  299. 

New  Jersey.  —  Howell  v.  Auten,  2  N.  J.  Eq. 
44- 

New  York.  —  Shoop  v.  Clark,  4  Abb.  App. 
Dec.  (N.  Y.)  235  ;  Woodruff  v.  Hurson,  32 
Barb.  (N.  Y.)  557  ;  Lesley  v.  Johnson,  41  Barb. 
(N.  Y.)  359;  Nourse  v.  Prime,  7  Johns.  Ch. 
(N.  Y.)  69,  11  Am.  Dec.  403;  Condit  v.  Bald- 
win, 21  N.  Y.  219,  78  Am.  Dec.  13;  Matthews 
v.  Coe,  70  N.  Y.  239,  26  Am.  Rep.  583. 

Oregon.- — Balfour  v.  Davis,  14  Oregon  47. 

Rhode  Island.  —  Daniels  v.  Mowry,  1  R.  I. 
151- 

South  Carolina.  —  Mortimer  v.  Pritchard, 
Bailey  Eq.  (S.  Car.)  505.  ' 

Tennessee.  —  Doak  v.  Snapp,  1  Coldw. 
(Tenn.)  180. 

Texas.  —  Mitchell  v.  Napier,  22  Tex.  120. 

Wisconsin.  —  Fay  v.  Lovejoy,  20  Wis.  407  ; 
Grant  v.  Merrill,  36  Wis,  390, 


Bank    v.    Butts,  9 
v.    Humphrey,  12 
Holloway,  (Miss. 


See  also  Gibson  v.  Fristoe,  1  Call  (Va.)  62, 
1  Am.  Dec.  502. 

2.  Corrupt  Intent  Implied  —  England.  — 
Brophy  v.  Holmes,  2  Molloy  1. 

United  States.  —  Levy  v.  Gadsby,  3  Cranch 
(U.  S.)  180. 

Illinois.  —  Drury  v.  Wolfe,  34  111.  App.  23, 
affirmed  134  111.  294. 

Indiana.  ■ —  Reed  v.  Coale,  4  Ind.  283  ;  Reed 
v.  Helm,  15  Ind.  428. 

Massachusetts.  —  Maine 
Mass.  55. 

Michigan.  —  Caruthers 
Mich.  270. 

Mississippi.  —  Carter  v. 
1900)  28  So.  Rep.  941. 

New  York.  —  Salina  Bank  v.  Alvord,  31  N. 
Y.  473  ;  Fiedler  v.  Darrin,  50  N.  Y.  437. 

Pennsylvania.  —  Craig  v.  Pleiss,  26  Pa.  St. 
271. 

South  Carolina.  ■ —  Carolina  Sav.  Bank  v. 
Parrott,  30  S.  Car.  61  ;  Thompson  v.  Nesbit,  2 
Rich.  L.  (S.  Car.)  73;  Gilliland  v.  Phillips,  1 
S.  Car.  156;  Mitchell  v.  Bailey,  57  S.  Car.  341. 

Texas.  —  Galveston,  etc.,  Invest.  Co.  v. 
Grymes,  (Tex.  Civ.  App.  1899)  50  S.  W.>  Rep. 
467. 

Virginia.  —  Gibson  v.  Fristoe,  1  Call  ( Va.) 
62,  1  Am.  Dec.  502  ;  Childers  v.  Deane,  4  Rand. 
(Va.)  406. 

West  Virginia.  —  Kelley  v.  Lewis,  4  W.  Va. 
456. 

See,  however,  Anderson  v.  Creamery  Package 
Mfg.  Co.,  (Idaho  1902)  67  Pac.  Rep.  493. 

In  Burwell  v.  Burgwyn,  100  N.  Car.  389,  the 
court,  by  Smith,  C.  J.,  said  :  "  The  nature  and 
terms  of  the  contract  determine  its  character 
and  purpose  ;  and,  if  usurious  in  itself,  it  must 
Le  understood  to  have  been  so  intended  by  the 
parties,  and  they  cannot  be  heard  to  the  con- 
trary." 

3.  Smith  v.  Paton,  31  N.  Y.  66. 

Thus,  where  A  made  a  negotiable  note  and 
delivered  it  to  B,  to  be  sold  by  him  in  the 
market  for  whatever  could  be  obtained  therefor, 
and  B  advanced  to  A  a  part  of  the  amount  of 
the  note,  with  an  understanding  that  whatever 
was  received  upon  the  note  should  be  carried  to 
the  account  of  A,  it  was  held  that  the  mere 
intention  of  the  parties  to  raise  money  upon 
the  note  at  a  usurious  rate,  which  intention  was 
not  carried  into  effect,  did  not  render  the  note 
usurious  or  invalid  as  between  them.  Monroe 
Bank  v.  Strong,  Clarke  (N.  Y.)  76. 

And  in  Ohio  v.  Board  of  Education,  35  Ohio 
St.  519,  where  a  board  of  education  gave  bonds 
at  the  highest  legal  rate  of  interest  and  agreed 
to  pay  an  additional  sum  for  the  loan,  but  the 
latter  agreement  was  abandoned,  it  was  held 
that  the  bonds  were  not  invalid  or  usurious. 

4.  Loans  by  Agents.  —  Newport  Nat.  Bank  v. 
Tweed,    4    Houst.    (Del.)    225  ;    Kemmitt  V, 
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if  usurious  interest  is  taken  by  the  agent  of  the  lender  with  the  latter's  knowl- 
edge the  transaction  is  usurious.1  If,  however,  the  agent  exacts  more  than 
legal  interest  as  a  compensation  to  himself,  without  the  principal's  knowledge, 
and  the  principal  is  not  benefited  thereby,  the  transaction  is  not  usurious.8 

b.  Mistake  of  Fact.  —  There  is  no  usury  where,  through  inadvertence 
or  mistake  of  fact,  more  than  the  legal  rate  of  interest  is  taken  or  reserved,3 
as  where  the  excessive  interest  taken  or  reserved  is  by  inadvertence  or  mistake 
in  the  computation,4  or  where  a  clerical  mistake  is  made  in  drawing  the  obli- 
gation evidencing  the  loan.5  It  is  usually  a  question  for  the  jury  whether  a 
sum  in  excess  of  lawful  interest  was  taken  through  an  honest  mistake  or 
corruptly.® 

•  Livingston   v.   Bird,    i  Root 


Adamson,  44  Minn.  121  ;  Stein  v.  Swensen,  46 
Minn.  360,  24  Am.  St.  Rep.  234 ;  Cromb  v. 
Olson,  60  Minn.  534;  Stephens  v.  Olson,  62 
Minn.  295  ;  Robinson  v.  Blaker,  85  Minn.  242, 
89  Am.  St.  Rep.  541  ;  Hare  v.  Hooper,  56  Neb. 
480;  Zabriskie  v.  Spielman,  46  N.  J.  L.  35; 
Algur  v.  Gardner,  54  N.  Y.  360. 

1.  Humphrey  v.  McCauley,  55  Ark.  143. 

2.  Call  v.  Palmer,  116  U.  S.  98;  Telford  v. 
Garrels,  132  111.  550,  affirming  31  111.  App.  441. 
See  also  infra,  this  section,  Payment  of  or 
Agreement  to  Pay  Usurious  Interest  —  Paying 
Commissions  to  Agents. 

3.  Mistake  of  Fact — United  States.  —  Lloyd 
v.  Scott,  4  Pet.  (U.  S.)  205  ;  Brown  v.  Grundy, 
m  Fed.  Rep.  15. 

Arkansas.  —  Scruggs  v.  Scottish-American 
Mortg.  Co.,  54  Ark.  566  ;  Garvin  v.  Linton,  62 
Ark.  370 ;  Jarvis  v.  Southern  Grocery  Co.,  63 
Ark.  225;  Johnson  v.  Shattuck,  67  Ark.  159. 

Connecticut.  —  Livingston  v.  Bird,  1  Root 
(Conn.)  303. 

Georgia. — Rushing  v.  Willingham,  105  Ga.  166. 

Indiana.  —  Charlton  v.  Tardy,  28  Ind.  452. 

Iowa.  —  Brown  v.  Cass  County  Bank,  86 
Iowa  527. 

Mississippi.  —  Smyth  v.  Allen,  67  Miss.  146. 
New  Hampshire.  —  Gibson  v.  Stearns,  3  N. 
H.  185. 

New  York.  —  Utica  Bank  v.  Smalley,  2  Cow. 
(N.  Y.)  770,  14  Am.  Dec.  526;  New  York  Fire- 
men Ins.  Co.  v.  Ely,  2  Cow.  (N.  Y.)  678; 
Utica  Bank  v.  Wager,  2  Cow.  (N.  Y.)  712; 
Archibald  v.  Thomas,  3  Cow.  (N.  Y.)  284 ; 
Bevier  v.  Covell,  87  N.  Y.  50;  Benjamin  v. 
Rogers,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Suop. 
777,  57  Hun  (N.  Y.)  588. 

North  Carolina.  —  Dawson  v.  Taylor,  6  Ired. 
L.  (28  N.  Car.)  225. 

Texas.  —  Henry  v.  Sansom,  2  Tex.  Civ.  App. 
150. 

Ignorance  of  Borrower  Immaterial.  —  Wright  v. 
Elliott.  1  Stew.  (Ala.)  391. 

New  Contract  —  Purging  Contract  of  Usury.  — 
garvjn  v.  Linton,  62  Ark.  370;  Jarvis  v.  South- 

p  Grocery  Co.,  63  Ark.  225. 

No  Allowance  for  Accrued  Interest.  —  Benja- 

n'n  7'.  Rogers,  (Supm.  Ct.  Gen.  T.)  10  N.  Y. 
Supp.  777. 

4.  Mistake  in  Computation  —  England.  —  Glas- 
furd  v.  Laing,  1  Campb.  149  ;  Booth  v.  Cooke, 

1  Freem.  K.  B.  264;  Bush  v.  Buckingam,  2 
Vent.  83;  Buckley  v.  Guilbank,  Cro.  Jac.  678, 

2  Rolle  414;  Nevison  v.  Whitley,  Cro.  Car. 
501  ;  Buckler  v.  Millerd,  2  Vent.  107. 

Arkansas.  —  Garvin  v..  Linton,  62  Ark.  370; 
Jarvis  v.  Southern  Grocery  Co.,  63  Ark.  225 ; 
/ohnson  v-  Shattuck,  67  Ark.  159, 
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Connecticut. 
(Conn.)  303. 

Georgia.  —  Rushing  v.  Willingham,  105  Ga. 
166. 

Indiana.  —  Sutton  v.  Fletcher,  6  Blackf. 
(Ind.)  362. 

Iowa.  — ■  Brown  v.  Cass  County  Bank,  86 
Iowa  527. 

Maryland.  —  Stockett  v.  Ellicott,  3  Gill  &  J. 
(Md.)  123. 

Massachusetts.  —  Agricultural  Bank  v.  Bis- 
sell,  12  Pick.  (Mass.)  586;  Maine  Bank  v. 
Butts,  9  Mass.  55. 

Mississippi.  —  Smythe  v.  Allen,  67  Miss.  146. 

Nebraska.  — ■  Dodds  v.  McCormick  Harvest- 
ing Mach.  Co.,  62  Neb.  759. 

New  Hampshire.  —  Gibson  v.  Stearns,  3  N. 
H.  185. 

New  York.  —  New  York  Firemen  Ins.  Co.  v. 
Sturges,  2  Cow.  (N.  Y.)  664;  New  York  Fire- 
men Ins.  Co.  v.  Ely,  2  Cow.  (N.  Y.)  678; 
Utica  Bank  v.  Wager,  2  Cow.  (N.  Y.)  712; 
Utica  Bank  v.  Smalley,  2  Cow.  (N.  Y.)  770,  14 
Am.  Dec.  526 ;  Conger  v.  Tradesman's  Bank, 
Hill  &  D.  Supp.  (N.  Y.)  34;  Marvine  v. 
Hymers,  12  N.  Y.  223 ;  Bevier  v.  Covell,  87 
N.  Y.  5o. 

An  account,  in  settlement  of  which  the  note 
in  suit  was  given,  contained  various  items  of 
debt  and  interest,  and  in  two  items  the  amount 
of  interest  stated  exceeded  the  lawful  rate. 
At  the  foot  of  the  account  was  a  statement 
that  "  in  case  of  error  either  way,  should  any 
be  discovered,  it  is  to  be  corrected."  It  was 
held  that  the  evidence  did  not  establish  a 
usurious  aereement.  Stockett  v.  Ellicott,  3 
Gill  &  J.  (Md.)  123. 

5.  Clerical  Mistake.  ■ —  Nevison  v.  Whitby,  W. 
Jones  396,  Cro.  Car.  501  ;  Buckley  v.  Guilbank, 
Cro.  Jac.  678 ;  Ballard  v.  Oddey,  2  Mod.  307 ; 
Clarke's  Case,  cited  in  Bucklie  v.  Gilbanke,  2 
Rolle  414;  Bush  v.  Buckingam,  2  Vent.  83; 
Buckler  v.  Millerd,  2  Vent.  108;  Ward  v. 
Anderberg,  31  Minn.  304. 

Thus,  where  an  illiterate  scrivener  drew  a 
bond  for  fifty  pounds  payable  in  half  a  year 
with  four  pounds  interest,  instead  of  payable 
in  one  year  as  the  parties  intended,  the  trans- 
action was  held  not  to  be  usurious.  Nevison  v. 
Whitby,  W.  Jones  396,  Cro.  Car.  501. 

A  recital  in  a  mortgage  that  the  note  secured 
by  it  bore  interest  at  twelve  per  cent.,  when  in 
fact  the  note  called  for  only  ten  per  cent,  (a 
lawful  rate),  was  held  not  to  render  the  mort- 
gage void  for  usury.  Ward  v.  Anderberg,  31 
Minn.  304. 

6.  Intent  Question  of  Fact.  —  Burlington  Bank, 
v.  Durkce,  1  Vt.  399. 
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c.  Mistake  of  Law. —  If  illegal  interest  is  intentionally  taken,  the  trans- 
action will  be  held  to  be  usurious,  a  corrupt  agreement  being  inferred,  although 
the  illegality  arose  from  a  mistake  of  law.1  Thus,  if  the  parties  have  agreed 
upon  a  rate  which,  without  their  knowledge,  exceeds  the  statutory  limit, 
their  contract  is  usurious  notwithstanding  their  honesty  of  purpose.2 

d.  Mutuality  of  Intent.  —  In  a  number  of  cases  it  has  been  held  to  be 
essential  in  order  to  render  a  transaction  usurious  that  the  intent  to  take  and 
pay  usury  must  have  existed  on  the  part  of  both  the  lender  and  the  borrower.3 
The  better  doctrine,  however,  seems  to  be  that  the  exaction  of  illegal  interest 
by  a  lender  or  creditor  will  render  the  transaction  usurious  though  the  bor- 
rower or  debtor  was  ignorant  of  the  fact  that  he  was  paying  or  agreeing  to 
pay  illegal  interest.4 

4.  Loan  or  Forbearance  —  a.  In  General.  —  In  order  that  a  transaction 
shall  fall  within  the  prohibition  of  the  statutes  against  usury,  it  is  essential 
that  it  should  .be  a  contract  for  the  forbearance  of  an  existing  indebtedness 
or  a  loan  of  money.5    Thus,  where  one  sells  property  to  raise  money  for  the 


1.  Mistake  of  Law. —  Marsh  v.  Martindale,  3 
B.  &  P.  154;  Lloyd  v.  Scott,  4  Pet.  (U.  S.)  205  ; 
German  Bank  v.  De  Shon,  41  Ark.  331  ;  Maine 
Bank  v.  Butts,  9  Mass.  49 ;  Muir  v.  Newark 
Sav.  Inst.s  16  N.  J.  Eq.  537;  Jacks  v.  Nichols, 
3  Sandf.  Ch.  (N.  Y.)  313,  affirmed  5  N.  Y. 
178;  Salina  Bank  v.  Alvord,  31  N.  Y.  473; 
Utica  Bank  v.  Wager,  2  Cow.  (N.  Y.)  712: 
Childers  v.  Deane,  4  Rand.  (Va.)  406.  See, 
however,  St.  Albans  Bank  v.  Smith,  1  Vt.  426. 
And  see  Mortimer  v.  Pritchard,  Bailey  Eq\  (S. 
Car.)  505.  This  case  arose  out  of  a  mortgage 
loan  in  which  it  was  stipulated  that  the  mort- 
gagor should  pay,  in  addition  to  the  legal  in- 
terest, all  taxes,  etc.,  that  might  be  imposed 
on  the  principal  or  interest  of  the  debt.  It 
was  held  that  the  question  whether  such  stipu- 
lation was  in  fact  usurious  was  at  least  doubt- 
ful ;  that  usury  consisted  of  a  corrupt  and 
wilful  intent  to  violate  the  statute  fixing  the 
legal  rate  of  interest ;  that  in  view  of  the  fact 
that  the  parties  acted  on  advice  of  counsel,  and 
without  corrupt  intent,  there  was  at  most  a 
mistake  of  law ;  and  that  such  mistake  of  law 
would  not  operate  to  render  the  transaction 
void. 

And  in  U.  S.  Mortgage  Co.  v.  Sperry,  138 
U.  S.  313,  reversing  26  Fed.  Rep.  727,  it  ap- 
peared that  the  debtor  applied  to  his  creditor 
for  a  loan,  to  be  used  in  part  in  paying  past- 
due  interest  on  previous  loans  made  to  him  by 
the  creditor.  Out  of  the  new  loan  the  creditor 
retained  not  only  the  amount  of  'interest  due 
on  the  previous  loans,  but  in  addition  thereto 
interest  on  the  overdue  interest  coupons,  both 
parties  in  good  faith  believing  that  these 
coupons  bore  interest  after  maturity ;  but  it 
was  subsequently  decided  by  the  court  that  the 
coupons  did  not  bear  interest.  Upon  this  state 
of  facts  the  United  States  Supreme  Court  held 
that  although  the  amount  thus  retained  was 
greater  than  the  maximum  rate  allowed  by  the 
statute  upon  the  original  loans,  yet  as  the  par- 
ties had  not  intended  to  contract  for  such 
excessive  rate,  but  had  arrived  at  it  by  mistake, 
there  was  no  usury.  It  seems  that  such  mis- 
take was  a  mistake  of  law.  Compare  also 
Washington  Invest.  Assoc.  v.  Stanley,  38  Ore- 
gon 319,  84  Am.  St.  Rep.  793;  St.  Albans  Bank 
v.  Scott,  1  Vt.  426. 

2.  Levy  v.  Gadsby,  3  Cranch  (U.  S.)  180; 
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German  Bank  v.  De  Shon,  41  Ark.  331  ;  Drury 
v.  Wolfe,  134  111.  294,  affirming  34  111.  App.  23; 
Reed  v.  Coale,  4  Ind.  283 ;  Maine  Bank  v. 
Butts,  9  Mass.  ss  ;  Salina  Bank  v.  Alvord,  31 
N.  Y.  473;  Fiedler  v.  Darrin,  50  N.  Y.  437; 
Childers  v.  Deane,  4  Rand.  (Va.)  406 ;  Kelley 
v.  Lewis,  4  W.  Va.  456.  But  see  Thompson  v. 
Jones,  1  Stew.  (Ala.)  556  ;  Anderson  v.  Cream- 
ery Package  Mfg.  Co.,  (Idaho  1902)  67  Pac. 
Rep.  493. 

3.  Mutuality  of  Intent.  —  Murray  v.  Harding, 
2  W.  Bl.  865;  Omaha  Hotel  Co.  v.  Wade,  97 
U.  S.  13;  Hay  ward  v.  Le  Baron,  4  Fla.  404; 
Grundy  Center  First  Nat.  Bank  v.  Moore,  83 
Iowa  740  ;  Planters'  Bank  v.  Snodgrass,  4  How. 
(Miss.)  573  ;  New  England  Mortg.  Security  Co. 
v.  Sandford,  16  Neb.  689  ;  Aldrich  v.  Reynolds, 
1  Barb.  Ch.  (N.  Y.)  43  ;  Powell  v.  Jones,  44 
Barb.  (N.  Y.)  521;  Smith  v.  Paton,  31  N.  Y. 
66 ;  Mutual  Ben.  Loan,  etc.,  Co.  v.  Lynch,  54 
N.  Y.  App.  Div.  559;  Morton  v.  Thurber,  85 
N.  Y.  550 ;  Price  v.  Campbell,  2  Call  (Va.) 
110,  1  Am.  Dec.  535. 

In  Grundy  Center  First  Nat.  Bank  v.  Moore, 
83  Iowa  740,  it  was  held  that  a  note  given  by  a 
depositor  to  his  bank  for,  as  he  supposed,  the 
amount  of  his  overdraft  at  the  highest  rate  of 
legal  interest,  was  not  rendered  usurious  by  the 
fact  that  the  bank  had,  without  his  knowledge, 
charged  him  usurious  interest  on  his  over- 
drafts. 

4.  Brown  v.  Grundy,  111  Fed.  Rep.  15  (de- 
cided according  to  the  law  of  Arkansas)  ; 
Wright  v.  Elliott,  1  Stew.  (Ala.)  391  ;  Garvin 
v.  Linton,  62  Ark.  370  ;  Lukens  v.  Hazlett,  37 
Minn.  441  ;  Craig  v.  Pleiss,  26  Pa.  St.  271  ; 
Brummer  v.  Wilks,  2  McCord  L.  (S.  Car.") 
178;  Milwaukee  First  Nat.  Bank  v.  Plankinton, 
27  Wis.  177,  9  Am.  Rep.  453,  explaining  Otto 

Durege,  14  Wis.  574. 

A  constable  havitig  executions  against  B 
agreed  to  satisfy  them,  C  giving  to  him  a  note 
for  a  certain  amount.  The  note,  being  for  more 
than  the  amount  of  the  execution  with  lawful 
interest,  was  held  to  be  usurious,  although  C 
did  not  know  at  the  time  that  he  had  promised 
more  than  the  legal  interest.  Wright  v.  Elliott, 
1  Stew.  (Ala.)  391. 

5.  Necessity  for  Loan  or  Forbearance —  England. 
—  Clark  v.  Giraud,  1  Madd.  511;  Lamego  v. 
Gould,  2  Burr.  715;  Moore  v.  M'Kay,  Beatty 
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use  of  another,  an  agreement  by  the  latter  to  replace  such  property  is  not 
within  the  statutes.1  So  an  agreement  to  perform  labor  to  be  paid  for  in  the 
obligations  of  the  person  for  whom  the  labor  is  performed  is  not  usurious 
although  the  consideration  greatly  exceeds  the  previous  cash  estimates.2 
A^ain,  the  purchase  by  a  third  person  of  claims  against  another,  though  made 
at  the  request  of  the  latter,  is  not  within  the  usury  statutes.3  Similarly, 
where  two  persons  entered  into  a  joint  venture  for  the  purchase  of  stocks, 
under  an  agreement  that  one  should  furnish  th  entire  capital  and  that  profits 
should  be  shared,  together  with  a  guaranty  by  the  second  person  that  in  case 
of  loss  the  entire  capital  advanced,  with  more  than  legal  interest,  should  be 
returned  to  the  first  person,  the  transaction  was  held  not  to  be  a  loan  so  as 
to  fall  within  the  usury  statutes.4 

b.  Paying  Indebtedness  Before  Maturity.  — The  payment  of  an 
indebtedness  by  the  debtor  before  maturity  is  not  a  loan  or  forbearance,  and 
the  debtor  may  require,  as  a  condition  for  such  payment,  that  the  creditor 
allow  more  than  the  legal  discount  for  the  time  the  indebtedness  would 
have  to  run.5 

c.  Agreement  to  Repay  Principal — (i)  hi  General.  —  It  may  be 
stated  as  a  general  rule  that  to  render  a  loan  usurious  it  is  essential  that  the 
lender  shall  be  entitled  at  all  events  to  demand  the  repayment  of  the  money 
loaned ; 6  but  it  is'  not  necessary  that  there  should  be  an  express  agreement 
to  repay,  if  the  court  can  see  that  repayment  was  evidently  contemplated  by 
the  parties  and  was  secured.7 


287,  2  Molloy  137;  Spurrier  v.  Mayoss,  4  Bro. 
C.  C.  28. 

United  States. —  Struthers  v.  Drexel,  122  U. 
S.  487;  Lloyd  v.  Scott,  4  Pet.  (U.  S.)  205. 

Arkansas.- — Jordan  v.  Mitchell,  25  Ark.  258. 

New  York.  —  Seymour  v.  Marvin,  1 1  Barb. 
(N.  Y.)  80;  Woodruff  v.  Hurson,  32  Barb. 
(N.  Y.)  557  ;  Lesley  v.  Johnson,  41  Barb.  (N. 
Y.)  359  ;  Farmers'  L.  &  T.  Co.  v.  Smith,  Clarke 
(N.  Y.)  540;  Dry  Dock  Bank  v.  American  L. 
Ins.,  etc.,  Co.,  3  N.  Y.  344;  Perrine  v.  Hotch- 
kiss,  2  Lans.  (N.  Y.)  416;  Neefus  v.  Vander- 
veer,  3  Sandf.  Ch.  (N.  Y.)  268 ;  Sweeney  v. 
Peaslee,  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
225,  62  Hun  (N.  Y.)  621  ;  Cram  v.  Hendricks, 
7  Wend.  (N.  Y.)  569 ;  Meaker  v.  Fiero,  145 
N.  Y.  165,  reversing  77  Hun  (N.  Y.)  65;  Bren- 
nan  v.  Glennon,  44  N.  Y.  App.  Div.  107. 

Oregon.  —  Balfour  v.  Davis,  14  Oregon  47. 

Vermont.  —  Foote  v.  Emerson,  10  Vt.  338, 
33  Am.  Dec.  205. 

West  Virginia.  —  Reger  v.  O'Neal,  33  W.  Va. 
iS9- 

Wisconsin.  —  Case  v.  Fish,  58  Wis.  56. 

An  Agreement  Between  Cotrustees  for  the  Use 
of  Trust  Funds  by  one  is  not  a  loan  within  the 
usury  statutes.  Foote  v.  Emerson,  10  Vt.  338, 
33  Am.  Dec.  205. 

Compensation  for  Change  of  Security.  —  The 
payment  to  the  mortga  ,.:e  of  a  sum  of  money 
as  consideration  for  his  consent  to  change  the 
mortgage  security  by  taking  in  lieu  thereof  a 
number  of  new  mortgages  upon  separate  tracts 
for  the  same  aggregate  sum,  and  payable  at  the 
same  time  as  the  original  mortgage,  does  not 
constitute  usury,  because  there  is  neither  a 
loan  nor  a  forbearance.  Neefus  v.  Vanderveer, 
3  Sandf.  Ch.  (N.  Y.)  268. 

1.  Goddard  v.  Lethbridge,  16  Beav.  520. 

8.  White  Water  Valley  Canal  Co.  v.  Vallette, 
21  How.  (U.  S.)  414.  See  also  Missouri,  etc.. 
Trust  Co.  v.  Gantt,  94  Iowa  480. 
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3.  Crane  v.  Price,  35  N.  Y.  494. 

4.  Orvis  v.  Curtiss,  157  N.  Y.  657,  68  Am.  St. 
St;  810,  reversing  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  434. 

5.  Prepaying  Indebtedness.  —  Barclay  v. 
Walmsley,  4  East  55  ;  Young  v.  Miller,  7  B. 
Mon.  (Ky.)  540;  Dowdall  v.  Lenox,  2  Edw. 
(N.  Y.)  267;  Righter  v.  Stall,  3  Sandf.  Ch.  (N. 
Y.)  608;  Philadelphia  v.  Kelly,  166  Pa.  St.  207. 

Thus,  where  a  debtor  owing  a  mortgage  debt 
payable  at  a  future  period  on  application  of  his 
creditor  advanced  to  the  latter  fourteen  hun- 
dred dollars  on  agreement  that  he  should  apply 
and  indorse  twenty-one  hundred  dollars  as  a 
payment  on  the  mortgage,  the  transaction  was 
held  not  to  be  usurious  though  the  fourteen 
hundred  dollars  with  legal  interest  to  the 
maturity  of  the  mortgage  would  not  have 
amounted  to  twenty-one  hundred  dollars. 
Righter  v.  Stall,  3  Sandf.  Ch.  (N.  Y.)  608. 

6.  Agreement  to  Repay.  —  Balfour  v.  Davis, 
14  Oregon  47;  Raynolds  v.  Carter,  12  Leigh 
(Va.)  166,  37  Am.  Dec.  642. 

7.  Dowling  v.  Legh,  3  J.  &  La  T.  716; 
Quackenbush  v.  Leonard,  9  Paige  (N.  Y.)  334. 

In  Tyson  v.  Rickard,  3  Har.  &  J.  (Md.)  109, 
5  Am.  Dec.  424,  the  court,  by  Buchanan,  J., 
said  :  "  A  stipulation  to  repay  the  principal  in 
money  is  not  necessary  to  constitute  a  loan. 
It  is  enough  if  the  principal  is  secured,  and  not 
bona  fide  put  in  hazard ;  and  it  matters  not 
what  the  nature  of  the  security  is,  if  it  is  suffi- 
cient. As,  if  a  man  borrows  twenty  pounds 
to  pay  ten  pounds  for  interest  for  one  year,  and 
pawns  goods  to  the  lender  of  the  value  of  one 
hundred  pounds,  on  a  stipulation  in  writing  by 
the  lender  to  return  the  goods  on  payment  by 
the  borrower  of  thirty  pounds  with  interest 
thereon  —  this  is  an  usurious  lending,  though 
there  is  no  undertaking  by  the  borrower  to 
repay  the  principal." 

And  in  Chapman  v.  Clark,  5  Mackey  (D.  C.) 
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(2)  Repayment  Dependent  on  Contingency  —  (a)  In  General.  —  If  the  obligation 
of  the  borrower  to  repay  is  made  dependent  upon  the  happening  or  nonhap- 
pening  of  a  future  contingency,  so  that  the  lender  runs  the  hazard  of  losing 
his  principal,  the  transaction  is  not  to  be  regarded  as  usurious,  though  upon 
the  happening  or  nonhappening  of  the  contingency  the  lender  is  to  recover 
repayment  together  with  more  than  legal  interest.1  Thus,  there  can  be  no 
usury  where  the  repayment  is  conditioned  upon  the  continuance  of  the  life  of 
the  lender;  borrower,  or  a  third  person. a  If,  however,  the  contingency  upon 
which  the  repayment  is  to  be  made  is  not  real,  but  is  merely  colorable,  and  a 
mere  device  to  cover  usury,  it  will  not  suffice  to  prevent  the  taint  of  usury 
attaching  to  the  transaction;3  for  example,  where  the  contingency  for  non- 
repayment  is  dependent  upon  the  borrower,  lender,  or  a  third  person  living 
for  a  short  period.4    So  where  a  loan  was  made  at  an  excessive  rate,  interest 


527,  a  loan  at  excessive  interest  secured  by 
ample  security  was  held  not  to  be  relieved  from 
the  taint  of  usury  because  the  contract  gave  to 
the  borrower  an  option  to  surrender  the  security 
instead  of  paying  interest  and  principal. 

Option  to  Borrow  to  Repay  Principal  or  Pay 
Annuity. —  Wortley  v.  Pit,  1  Ves.  164. 

1.  Repayment  Dependent  on   Contingency  — 

—  England.  —  Roberts  v.  Trenayne,  Cro.  Jac. 
508 ;  Grigg  v.  Stoker,  Forrest  4 ;  Chesterfield 
v.  Jansen,  1  Wils.  C.  PI.  286 ;  Ex  p.  Wilson,  2 
Jur.  98 ;  Long  v.  Wharton,  3  Keb.  304. 

United  States.  —  Lloyd  v.  Scott,  4  Pet.  (U. 
S.)  205 ;  Spain  v.  Hamilton,  1  Wall.  (U.  S.) 
604. 

Kentucky.  —  Craig    v.    McMullin,    9  Dana 

(Ky.)  3". 

Maryland.  —  Tyson  v.  Rickard,  3  Har.  &  J. 
(Md.)  109,  5  Am.  Dec.  424. 

Massachusetts.  —  Thorndike  v.  Stone,  1 1 
Pick.  (Mass.)  183. 

New  York.  —  Pomeroy  v.  Ainsworth,  22 
Barb.  (N.  Y.)  118;  Dowdall  v.  Lenox,  2  Edw. 
(N.  Y.)  267 ;  Colton  v.  Dunham,  2  Paige  (N. 
Y.)  267 ;  Leavitt  v.  De  Launy,  4  N.  Y.  363. 

Pennsylvania.  —  Philip  v.  Kirkpatrick,  Add. 
(Pa.)  124;  Duffy  v.  Gilmore,  7  Lack.  Leg.  N. 
(Pa.)  114;  Truby  v.  Mosgrove,  118  Pa.  St.  89, 
4  Am.  St.  Rep.  575  ;  Philadelphia,  etc.,  R.  Co. 
v.  Stichter,  11  W.  N.  C.  (Pa.)  325;  Heist  v. 
Blaisdell,  (Pa.  1901)  48  Atl.  Rep.  259. 

Virginia.  —  Raynolds  v.  Carter,  12  Leigh 
(Va.)  166,  37  Am.  Dec.  642. 

Washington.  —  Davies  v.  Soelberg,  24  Wash. 
308. 

A  Provision  for  Repayment  in  Case  of  Successful 
Exploitation  of  a  Patent  is  a  contingency  which 
will  relieve  the  contract  of  the  taint  of  usury. 
Heist  v.  Blaisdell,  (Pa.  1901)  48  Atl.  Rep.  259. 

Repayment  Contingent  on  Future  Price  of  Oil. 

—  In  Truby  v.  Mosgrove,  118  Pa.  St.  89,  4 
Am.  St.  Rep.  575,  an  agreement  to  pay  an  un- 
lawful rate  of  interest  upon  a  debt,  which  by 
its  terms  was  payable  only  at  such  time  as  the 
price  of  petroleum  oil  should  reach  one  dollar 
and  fifteen  cents  per  barrel,  was  held  to  be  free 
from  usury  because  of  the  contingency  as  to  the 
payment  of  the  principal,  even  though  it  ap- 
peared that  between  the  time  of  the  agreement 
and  the  time  of  bringing  suit  the  market  price 
of  oil  exceeded  one  dollar  and  fifteen  cents, 
and  it  was  not  shown  that  that  price  was  un- 
precedented or  even  unusual. 

Wagers.  —  An  action  was  brought  upon  the 
following  memorandum, ;   «  in  consideration  of 


two  guineas  received  of  Aaron  Lamego,  Esq., 
etc.,  I  promise  to  pay  him  twenty  guineas  upon 
the  decease  of  my  present  wife,  Anne  Gould." 
The  question  was  whether  this  was  usury,  the 
wife  being  at  the  time  seventy  years  old.  Lord 
Mansfield  stopped  the  counsel  for  the  plain- 
tiff, under  a  doubt  how  it  was  possible  to  come 
at  this  question  about  usury,  for  there  was 
nothing  at  all  stated  about  a  loan.  And  Wil- 
mot,  J.,  added  that  the  true  distinction  was 
laid  down  in  Button  v.  Downham,  Cro.  Eliz. 
643,  between  a  real  bona  fide  wager,  not  at  all 
intended  as  a  loan,  and  a  transaction  which  is 
really  a  usurious  loan  disguised  as  a  wager. 
Lamego  v.  Gould,  2  Burr.  715. 

Loan  on  Security  of  Slave  —  Lender  Assuming 
Risk  of  Death  of  Slave.  —  Craig  v.  McMullin,  9 
Dana  (Ky.)  311. 

2.  Contingent  upon  Death.  —  Bedingfield  v. 
Ashley,  Cro.  Eliz.  741 ;  Flight  v.  Chaplin,  2  B. 
&  Ad.  114,  22  E.  C.  L.  39,  9  L.  J.  K.  B.  137; 
Long  v.  Wharton,  3  Keb.  304. 

In  Long  v.  Wharton,  3  Keb.  304,  an  agree- 
ment, upon  a  loan  of  thirty  pounds,  to  pay  one 
hundred  pounds  on  the  marriage  of  the  plain- 
tiff's daughter,  and  if  either  the  plaintiff  or  the 
defendant  should  die  before  that  time,  then  to 
pay  nothing,  was  held  not  to  be  usurious,  being 
compared  to  a  contract  of  bottomry. 

In  Bedingfield  v.  Ashley,  Cro.  Eliz.  741,  the 
question  was  whether  there  was  usury  in  an 
agreement,  upon  a  loan  of  one  hundred  pounds, 
to  pay  to  each  of  the  lender's  five  daughters 
then  living  who  should  be  alive  at  the  end  of 
ten  years  the  sum  of  eighty  pounds.  All  the 
justices  held  that  it  was  not  usurious,  "  for  it 
is  a  mere  casual  bargain,  and  a  great  hazard, 
but  that  in  ten  years  all  the  daughters  or  some 
of  them  will  be  dead ;  and  if  any  of  them  be 
not  alive,  he  shall  save  thereby  eighty  pounds." 

3.  Colorable  Contingency.  —  Button  v.  Down- 
ham,  Cro.  Eliz.  643,  Moo.  K.  B.  398,  Noy  73 ; 
Mason  v.  Abdy,  Comb.  125,  3  Salk.  390,  1  Show. 
8;  Bedingfield  v.  Ashley,  Cro.  Eliz.  741;  Rich- 
ards v.  Brown,  2  Cowp.  770 ;  Mason  v.  Ful- 
wood,  Lutw.  467 ;  Chesterfield  v.  Janssen,  1 
Atk.  341,  2  Ves.  125,  1  Wils.  C.  PI.  286; 
Renolds  v.  Clayton,  2  Anderson  15;  Burton's 
Case,  5  Coke  70 ;  Missouri,  etc.,  Trust  Co.  v. 
McLachlan,  59  Minn.  468  ;  Colton  v.  Dunham, 
2  Paige  (N.  Y.)  267. 

4.  Burton's  Case,  5  Coke  70 ;  Renolds  v. 
Clayton,  2  Anderson  15;  Mason  v.  Abdy,  Comb. 
125.  3  Salk.  390. 

In  Burton's,  Case,  5  Coke  70,  Popham,  C.  J„ 
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and  principal  being  payable  in  monthly  instalments,  subject  to  the  condition 
that  unmatured  instalments  should  not  be  paid  in  case  of  the  death  of  the 
borrower,  and  it  was  further  provided  that  to  entitle  the  borrower  to  the  loan 
he  should  pass  an  examination  for  life  insurance,  and  a  policy  on  the  life  of 
the  borrower  was  actually  taken  out  by  the  lender  to  indemnify  himself 
against  loss  through  the  death  of  the  borrower,  the  transaction  was  held  to 
be  usurious.*  And  a  possibility  of  loss  of  the  money  lent,  through  the  insol- 
vency of  the  borrower,  is  not  a  contingency  which  will  permit  the  taking  of 
more  than  legal  interest.* 

(b)  Bottomry  Bonds.  —  On  the  principle  that  the  repayment  of  the  principal  is 
put  in  hazard,  the  courts  sustain  as  valid  bottomry  bonds  by  which  excessive 
interest  is  reserved.3  But  to  constitute  a  loan  on  bottomry  so  as  to  entitle 
the  lender  to  take  more  than  legal  interest  the  repayment  of  the  loan  must 
be  bona  fide  put  at  hazard,4  and  where  the  risk  is  slight  the  transaction  may 
be  construed  as  an  attempt  to  evade  the  usury  statute,  and  therefore  usurious.5 

(3)  Purchase  of  Annuity. — The  purchase  of  an  annuity,  though  made 
under  the  usual  price,  is  not  regarded  as  a  loan  so  as  to  fall  within  the  usury 
laws,6  and  this  is  true  though  the  contract  gives  to  the  person  agreeing  to 
pay  the  annuity  an  option  to  redeem  at  a  price  which  would  enable  the 


said :  "  If  A  come  to  B  to  borrow  one  hundred 
pounds,  B  lendeth  it  to  him  if  he  will  give  him 
for  the  loan  of  it  for  a  year  twenty  pounds,  if 
the  son  of  A  be  then  alive,  the  same  is  usury 
within  the  statute ;  for  if  it  should  be  out  of  the 
statute  for  the  uncertainty  of  the  life,  the  stat- 
ute should  be  of  little  effect ;  and  by  the  same 
reason  he  may  add  one  life,  he  may  add  many  ; 
and  so  like  to  a  mathematical  line,  which  is 
divisibilis  in  semper  divisibilia."  See  also 
Renolds  v.  Clayton,  2  Anderson  15. 

1.  Missouri,  etc.,  Trust  Co.  v.  Krumseig,  (C. 
C.  A.)  77  Fed.  Rep.  32,  affirming  71  Fed.  Rep. 
350,  and  affirmed  172  U.  S.  351  ;  Mathews  v. 
Missouri,  etc.,  Trust  Co.,  69  Minn.  318;  Mis- 
souri, etc.,  Trust  Co.  v.  McLachlan,  59  Minn. 
468.  Compare  Missouri,  etc.,  Trust  Co.  v. 
Gantt,  94  Iowa  480. 

2.  Morse  v.  Wilson,  4  T.  R.  353  ;  Philip  v. 
Kirkpatrick,  Add.  (Pa.)  124. 

3.  Bottomry  Bonds.  —  Sharpley  v.  Hurrel, 
Cro.  Jac.  208  ;  Sayer  v.  Glean,  1  Lev.  54,  1  Sid. 
27  ;  Joy  v.  Kent,  Hardres  418  ;  Button  v.  Down- 
ham,  Cro.  Eliz.  643  ;  Chesterfield  v.  Janssen,  2 
Ves.  143;  Whyte  v.  The  Daedalus,  1  Stuart  K. 
B.  (L.  C.)  130;  The  Yuba,  4  Blatchf.  (U.  S.) 
352;  Rucher  v.  Conyngham,  2  Pet.  Adm.  29s; 
The  Northern  Light,  106  Fed.  Rep.  748;  Thorn- 
dike  v.  Stone,  11  Pick.  (Mass.)  187;  North 
Western  Ins.  Co.  v.  Ferward,  36  N.  Y.  139; 
Davies  v.  Seolberg,  24  Wash.  308.  See  also 
the  title  Bottomry  and  Respondentia,  vol.  4, 
P-  740. 

4.  See  Thorndike  v.  Stone,  11  Pick.  (Mass.) 
183. 

In  order  to  bring  a  maritime  loan  within  the 
protection  of  the  rule,  the  condition  for  the  loss 
of  the  principal,  in  case  of  loss  of  the  vessel, 
must  be  actually  and  in  good  faith  a  part  of  the 
agreement,  and  not  a  mere  cover.  Wynne  v. 
Crosthwaite,  4  C.  &  P.  178,  19  E.  C.  L.  329. 

Loan  Secured  by  Insurance  on  Vessel.  —  A  loan 
secured  by  a  bill  of  sale  of  a  vessel  and  an  as- 
signment of  policies  of  insurance  upon  the  ves- 
sel and  cargo  is  not  a  case  of  bottomry,  and  an 
agreement  for  more  than  seven  per  cent,  on  the 


loan,  as  marine  interest,  is  usurious.  Braynard 
v.  Hoppock,  32  N.  Y.  571,  88  Am.  Dec.  349. 

See  generally  the  title  Bottomry  and  Re- 
spondentia, vol.  4,  p.  739. 

5.  Chesterfield  v.  Janssen,  1  Atk.  340.  See 
also  Joy  v.  Kent,  Hardres  418. 

6.  Purchase  of  Annuity  —  England.  —  Finch's 
Case,  1  Anderson  121  ;  Cotterel  v.  Harrington, 
Brownl.  &  Goldes   180;    Ferguson  v.  Spring, 

1  Ad.  &  El.  576,  28  E.  C.  L.  154;  Chesterfield* 
v.  Janssen,  1  Atk.  340 ;  Fountain  v.  Grymes, 
Cro.  Jac.  252,  1  Bulst.  36 ;  Tanfield  v.  Finch, 
Cro.  Eliz.  27;  Symonds  v.  Cockeril,  Noy  151; 
Manly  v.  Hawkins,  1  Dr.  &  Wal.  363  ;  Rex  v. 
Drury,  2  Lev.  7  ;  French  v.  Morgan,  2  Molloy 
493  ;  Murray  v.  Harding,  2  W.  Bl.  859  ;  Mat- 
ter of  Naish,  7  Bing.  150,  20  E.  C.  L.  81  ;  How- 
kins  v.  Bennet,  7  C.  B.  N.  S.  507,  97  E.  C.  L. 
507  ;  Fuller's  Case,  4  Leon.  208. 

Canada.  —  Moge  v.  Latraverse,  7  L.  C.  Jur. 
128. 

United  States.  —  Lloyd  v.  Scott,  4  Pet.  (U. 
S.)  205;  Scott  v.  Lloyd,  9  Pet.  (U.  S.)  418. 

Kentucky.  —  Price  v.  Price,  66  S.  W.  Rep. 
529,  23  Ky.  L.  Rep.  1911. 

Principal  Secured  by  Insurance.  —  A  covenant 
from  the  grantor  in  an  annuity  deed  that,  at 
his  own  expense,  he  would  effect  an  insurance 
upon  the  lives  for  which  the  annuity  was 
granted,  to  the  amount  of  the  purchase  money, 
for  the  grantee's  benefit,  was  held  not  to  render 
the  transaction  usurious.  French  v.  Morgan,  2 
Molloy  493.  See  also  Manly  v.  Hawkins,  1  Dr. 
&  Wal.  363;  Byrne  v.  Kennefeck,  1  Hog.  184. 

In  Howkins  v.  Bennet,  7  C.  B.  N.  S.  507,  97 
E.  C.  L.  507,  the  payment  of  annual  sums  ex- 
ceeding lawful  interest  upon  the  amount  ad- 
vanced was  secured  by  an  annuity  deed  upon 
land,  and  the  principal  was  provided  for  by  an 
insurance  policy  upon  the  life  of  one  of  the 
grantors,  with  a  covenant  for  payment  of  the 
insurance  premiums.  It  was  held  that  there 
was  some  uncertainty  and  risk  as  to  the  princi- 
pal, because  the  insurance  policy  might  be 
avoided,  and  therefore  that  the  transaction  was 
not  usurious, 
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annuitant  to  receive  more  than  the  price  paid  together  with  legal  interest.1 
If,  however,  the  annuity  is-  granted  for  a  specified  number  of  years,  payable 
to  the  purchaser,  his  heirs  and  assigns,  and  is  made  a  charge  on  the  entire 
property  of  the  person  granting  the  annuity,  the  transaction  will  be  regarded 
as  usurious  if  the  several  yearly  payments  will  exceed  the  principal  with  legal 
interest,  as  in  such  a  case  the  principal  is  returned  in  instalments  and  is  not 
put  in  hazard.2  And  if  a  transaction  taking  the  form  of  the  purchase  of  an 
annuity  is  on  the  footing  of  a  loan  and  borrowing  of  money,  and  is  put  in 
such  form  as  a  device  to  cover  the  exaction  of  illegal  interest,  it  will  be 
deemed  usurious.3 

(4)  Purchase  of  Rent  Charge.  —  The  purchase  of  a  rent  charge  upon  land, 
though  the  annual  rent  exceeds  the  maximum  legal  rate  of  interest  on  the 
price  paid,  is  not  within  the  prohibition  of  the  usury  statutes:4  and  this  is 
true  though  the  rent  is  made  redeemable.5  If,  however,  the  purchase  of  a 
redeemable  rent  charge  is  entered  into  as  a  shift  to  evade  the  usury  statutes, 
the  transaction  will  be  deemed  usurious.6 

d.  Loan  of  Chattels  —  Repayment  in  Kind.  —  The  statutes  pro- 
hibiting the  taking  or  reservation  of  more  than  a  specified  rate  of  interest  for 
the  loan  or  forbearance  of  any  money,  goods,  or  things  in  action,  etc.,  have 
been  held  to  apply  only  to  those  loans  which  are  in  substance  and  effect  loans 
of  money,7  and  not  to  loans  of  chattels  to  be  repaid  in  kind.8    The  cases 


1.  Redeemable  Annuity.  —  Irnham  v.  Child,  1 

Bro.  C.  C.  93  ;  Verner  v.  Winstanley,  2  Sell.  & 
Lef.  393;  Wortley  v.  Pit,  1  Ves.  164;  Murray 
v.  Harding,  2  W.  Bl.  859,  3  Wils.  C.  PI.  390; 
Lloyd  v.  Scott,  4  Pet.  (U.  S.)  305- 

2.  Belcher  v.  Vardon,  2  Coll.  Lh.  Cas.  162, 
14  L.  J.  Ch.  427,  9  Jur.  546.  See  also  Lloyd  v. 
Scott,  4  Pet.  (U.  S.)  205. 

Thus  where  an  annuity  is  granted  for  a  term 
of  years  to  be  paid  half  yearly,  and  at  the  same 
time  promissory  notes  are  given  by  the  grantee 
for  the  payment  of  each  half  year's  annuity 
when  it  becomes  due,  and  it  appears  that  the 
several  half-yearly  payments  will  repay  the 
purchase  money  with  interest  exceeding  th^- 
legal  rate,  the  transaction  is  usurious.  Fereday 
v.  Wightwick,  1  Russ.  &  M.  4s,  Tamlyn  250,  31 
Rev.  Rep.  93. 

3.  Device  to  Evade  Usury  Statutes.  —  Chester- 
field v.-  Janssen,  1  Atk.  340 ;  Chillingworth  v. 
Chillingworth,  8  Sim.  404;  Kenny  v.  Lynch,  9 
Ir.  Eq.  530,  2  J.  &  La  T.  319,  8  Ir.  Eq.  207; 
Wright  v.  Marralls,  8  U.  C.  Q.  B.  511  ;  Lloyd 
v.'  Scott,  4  Pet.  (U.  S.)  205. 

Circumstances  Tending  to  Show  Device  to  Hide 
Usury.  —  A  clear  statement  of  the  rule  appli- 
cable to  annuities  is  the  following:  "Com- 
munication concerning  a  loan  has  sometimes 
infected  the  case  and  turned  a  contract  into 
usury.  But  then  the  communication  must  be 
mutual.  Application  for  a  loan  is  not  such  a 
case,  provided  the  party  applied  to  refuses  a 
loan,  and  treats  for  an  annuity.  And  this  more 
especially  where  the  party  applied  to  is  an 
attorney,  and  the  real  seller  is  ignorant  of  the 
\  hole  conversation.  I  know  no  case  where  even 
a  meditated  loan  has  been  bona  fide  converted 
into  a  purchase  and  afterward  held  to  be 
usurious.  To  be  sure,  it  is  a  very  strong  and 
suspicious  circumstance,  but  if  the  purchase 
comes  out  to  be  clearly  a  bona  fide  purchase,  it 
will  notwithstanding  be  good.  Inequality  of 
price  is  also  a  suspicious  circumstance,  es- 
pecially if  very  inadequate.    But  this  of  itself 


will  not  make  any  contract  usurious,  though  it 
may  upon  circumstances  make  it  unfair  and 
unconscientious,  and  as  such  relievable  in 
equity.  If  a  power  of  redemption  be  given, 
though  only  to  one  side,  it  is  a  strong  circum- 
stance to  show  it  a  loan."  De  Grey,  C.  J.,  in 
Murray  v.  Harding,  2  W.  Bl.  859,  3  Wils.  C. 
PI.  390. 

4.  Purchase  of  Rent  Charge.  —  Rowe  v.  Bella- 
seys,  1  Sid.  182;  Verner  v.  Winstanley,  2  Sch.  & 
Lef.  393;  Moge  v.  Letraverse,  7  L.  C.  Jur.  128; 
Gordon  v.  Dooley,  3  Hughes  (U.  S.)  1S2; 
Lloyd  v.  Scott,  4  Pet.  (U.  S.)  205;  Scott  v. 
Lloyd,  9  Pet.  (U.  S.)  418. 

In  Gordon  v.  Dooley,  3  Hughes  (U.  S.)  182, 
where  a  rent  charge  of  one  thousand  dollars  per 
annum  was  purchased  for  twelve  thousand  five 
hundred  dollars  in  a  state  where  six  per  cent, 
was  the  lawful  rate  of  interest,  and  there  was 
no  intention  or  contract,  direct  or  indirect,  that 
it  should  be  considered  as  a  loan,  and  no  pro- 
vision in  the  deeds  of  assurance  by  which  in  the 
event  of  default  the  original  purchase  money 
could  be  recovered,  nor  any  law  to  such  effect, 
it  was  held  that  the  contract  was  not  usurious. 

5.  Redeemable  Rent.  —  Verner  v.  Winstanley, 

2  Sch.  &  Lef.  393;  Lloyd  *.  Scott,  4  Pet.  (U. 
S.)  205. 

6.  Evasion  of  Usury  Statutes.  —  Chillingworth 
v.  Chillingworth,  8  Sim.  404  ;  Kenny  v.  Lynch, 
9  Ir.  Eq.  530;  Gordon  v.  Dooley,  3  Hughes  (U. 
S.)  182;  Lloyd  v.  Scott,  4  Pet.  (U.  S.)  205; 
Scott  v.  Lloyd,  9  Pet.  (U.  S.)  418.  See  also 
Montague  v.  Sewell,  57  Md.  407. 

7.  Loans  of  Chattels  —  Repayment  in  Kind.  — 
Dry  Dock  Bank  v.  American  L.  Ins.,  etc.,  Co., 

3  N.  Y.  344. 

8.  Morrison  v.  McKinnon,  12  Fla.  552; 
Easterlin  v.  Rylander,  59  Ga.  292  ;  Partlow  v. 
Williams,  19  111.  132;  Spencer  v.  Tilden,  5 
Cow.  (N.  Y.)  144;  Cummings  v.  Williams,  4 
Wend.  (N.  Y.)  680;  Hall  v.  Haggart,  17  Wend. 
(N.  Y.)  280;  Dry  Dock  Bank  v.  American  L. 
Ins.,  etc.,  Co.,  3  N.  Y.  344 ;   Leavitt  v.  De 

468  Volume  XXIX. 


What  Constitutes  Usury. 


USURY. 


loan  or  Forbearance. 


holding  this  doctrine  may  be  based  on  the  ground  that  as  the  chattels  fluctuate 
in  value,  the  amount  to  be  repaid  at  the  time  when  the  loan  is  payable  may 
not  exceed  the  amount  lent  at  the  time  of  the  loan.1  Where  the  identical 
chattel  lent  is  to  be  returned,  it- would  seem  that  a  fortiori  the  lender  may 
charge  whatever  he  pleases  without  rendering  the  transaction  usurious.* 

e.  Transactions  Between  Partners.  —  Partners  may  stipulate  for 
payment  to  the  firm  of  more  than  legal  interest  on  overdrafts  by  each  other, 
without  rendering  the  transaction  usurious,  as  in  such  a  case  the  relation  of 
debtor  and  creditor  is  not  created,  and  the  excess  of  interest  is  paid  into  the 
firm  and  swells  the  profits,  in  which  the  borrowing  partner  ultimately  shares.3 
So  where  one  partner  advances  money  to  the  firm  under  the  agreement  that 
he  shall  receive  from  the  firm  profits  more  than  the  legal  rate  of  interest,  the 
transaction  is  not  within  the  prohibition  of  the  usury  statutes.4  Of  course, 
persons  cannot,  under  the  device  or  cover  of  a  partnership  transaction,  evade 
the  prohibition  of  the  usury  statutes  and  exact  illegal  interest.5 

/.  Transactions  Between  Corporation  and  Stockholder.  — 
([)  In  General.  — A  loan  by  a  corporation  to  one  of  its  stockholders  at  a 
usurious  rate  of  interest  is  within  the  prohibition  of  the  usury  statutes  though 
the  stockholder  as  such  indirectly  shares  in  the  interest  paid." 

(2)  Transactions  Between  Building  and  Loan  Associations  and  Their  Mem- 
bers—  (a)  In  General. — The  decisions  on  the  question  whether  the  ordinary 
transactions  as  to  loans  and  advances  by  building  and  loan  associations  to  their 
members  are  to  be  regarded  as  loans  within  the  prohibition  of  the  usury  laws 
are  conflicting. 

In  the  Majority  of  the  Jurisdictions  in  America  the  transactions  between  a  building 
and  loan  association  and  their  borrowing  members  are  regarded  as  loans  within 
the  prohibition  of  the  usury  statutes.7 


Launy,  4  N.  Y.  363  ;  Bull  v.  Rice,  5  N.  Y.  315  ; 
Tate  v.  Wellings,  3  T.  R.  531 ;  Marshall  v.  Rice, 
85  Term.  502 ;  Faulcon  v.  Harriss,  2  Hen.  &  M. 
(Va.)  550 ;  Steptoe  v.  Harvey,  7  Leigh  (Va.) 
501.  Compare  Hammond  v.  Alexander,  1  Bibb 
(Ky.)  333. 

In  Steptoe  v.  Harvey,  7  Leigh  (Va.)  501,  a 
statute  prohibiting  the  taking  upon  any  con- 
tract, directly  or  indirectly,  for  the  loan  of 
money,  wares,  or  merchandise,  or  other  com- 
modities, above  the  value  of  six  dollars  for  the 
forbearance  of  one  hundred  dollars  for  a  year, 
was  held  not  to  apply  to-  a  loan  of  a  chattel 
payable  in  kind. 

Examples  of  Loans  to  Be  Eepaid  in  Kind  — 
Grain.  —  Morrison  v.  McKinnon,  12  Fla.  552; 
Easterlin  v.  Rylander,  59  Ga.  292,  the  latter 
case  holding  that  a  contract  to  return  in  the 
autumn  an  amount  of  corn  more  than  seven 
per  cent,  in  excess  of  that  borrowed  in  the 
preceding  winter  was  not  usurious. 

Cattle,  Sheep,  Etc.  —  Spencer  v.  Tilden,  5 
Cow.  (N.  Y.)  144;  Holmes  v.  Wetmore,  5  Cow. 
(N.  Y.)  149,  note  a;  Cummings  v.  Williams, 
4  Wend.  (N.  Y.)  680;  Hall  v.  Haggart,  17 
Wend.  (N.  Y.)  280;  Bull  v.  Rice,  5  N.  Y.  315; 
Vv hippie  v.  Powers,  7  Vt.  457.  See  also  Mar- 
shalltown  First  Nat.  Bank  v.  Owen,  23  Iowa 
185. 

The  sale  of  a  number  of  cows,  to  be  paid  for 
at  the  end  of  four  years  by  twice  the  number 
of  the  same  quality,  is  not  usurious.  Spencer 
v.  Tilden,  5  Cow.  (N.  Y.)  144. 

Salt.  —  Hamlin  v.  Fitch,  Kirby  (Conn.)  260. 

Corporate  Stock. —  Chesterfield  v.  Janssen,  1 
Atk.  340;  Tate  v.  Wellings,  3  T.  R.  531  ;  Step- 


toe v.  Harvey,  7  Leigh  (Va.)  501,  this  last  case 
holding  that  a  loan  of  one  hundred  and  forty- 
two  shares  of  bank  stock  for  which  one  hun- 
dred and  seventy-two  shares  were  to  be  re- 
turned within  one  year  was  not  usurious. 

1.  Basis  of  Rule.  —  Hamlin  v.  Fitch,  Kirby 
(Conn.)  260;  Hall  v.  Haggart,  17  Wend.  (N. 
Y.)  280 ;  Steptoe  v.  Harvey,  7  Leigh  (Va.) 
Soi. 

2.  Marshall  v.  Rice,  85  Tenn.  502.  See  also 
Cummings  v.  Williams,  4  Wend.  (N.  Y.)  680. 

3.  Transactions  Between  Partners.  —  Silver 
v.  Barnes,  6  Bing.  N.  Cas.  180,  37  E.  C.  L.  335  ; 
Payne  v.  Freer,  91  N.  Y.  43,  43  Am.  Rep.  640, 
25  Hun  (N.  Y.)  124;  Orvis  v.  Curtiss,  (C.  PI. 
Gen.  T.)  12  Misc.  (N.  Y.)  434,  157  N.  Y.  657, 
68  Am.  St.  Rep.  810. 

4.  Fereday  v.  Hordern,  Jac.  144,  23  Rev.  Rep. 
11;  Morisset  v.  King,  2  Burr.  891;  Brophy  v. 
Holmes,  2  Molloy  1  ;  Gilpin  v.  Enderbey,  5  B. 
&  Aid.  954,  7  E.  C.  L.  314;  Payne  v.  Freer, 
25  Hun  (N.  Y.)  124;  Orvis  v.  Curtiss,  157  N. 
\.  657,  68  Am.  St.  Rep.  810,  reversing  on  facts 
(C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  434;  Cun- 
ningham v.  Green,  23  Ohio  St.  296  ;  Huston  v. 
Moorhead,  7  Pa.  St.  45  ;  Duffy  v.  Gilmore,  7 
Lack.  Leg.  N.  (Pa.)  114. 

5.  Evasion  of  Usury  Statutes.  —  Orvis  v.  Cur- 
tiss, (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  434. 

6.  Transaction  Between  Corporation  and  Stock- 
holder. —  Citizens'  Security,  etc.,  Co.  v.  Uhler, 
48  Md.  455- 

7.  Building  and  Loan  Associations  —  General 
Rule — United  States.  —  Douglass  v.  Kava- 
naugh,  (C.  C.  A.)  90  Fed.  Rep.  373  (decided 
under  the  Tennessee  law)  ;  Coltrane  v.  Balti- 
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Minority  Rule.  —  In  other  jurisdictions,  however,  the  courts,  on  account  of 
the  dual  relation  between  such  associations  and  their  borrowing  members, 


more  Bldg.,  etc.,  Assoc.,  no  Fed.  Rep.  293 
(decided  under  the  Maryland  law)  ;  Southern 
Bldg.,  etc.,  Assoc.  v.  Johnson,  (C.  C.  A.)  11 1 
Fed.  Rep.  657  (decided  under  the  Tennessee 
law). 

Alabama.  —  Mobile  Bldg.,  etc.,  Assoc.  v. 
Robertson,  65  Ala.  382  ;  Falls  v.  U.  S.  Savings, 
etc.,  Co.,  97  Ala.  417,  38  Am.  St.  Rep.  194. 
Compare  Pioneer  Sav.,  etc.,  Co.  v.  Nonne- 
macher,  127  Ala.  521. 

District  of  Columbia.  —  Middle  States  Loan, 
etc.,  Co.  v.  Baker,  19  App.  Cas.  (D.  C.)  1  (un- 
der Maryland  law)  ;  Washington  Nat.  Bldg., 
etc.,  Assoc.  v.  Fiske,  20  App.  Cas.  (D.  C.) 
514. 

Idaho.  —  Stevens  v.  Home  Sav.,  etc.,  Assoc., 
S  Idaho  741  ;  Fidelity  Sav.  Assoc.  v.  Shea,  6 
Idaho  405. 

Illinois.  —  Lurton  v.  Jacksonville  Loan,  etc., 
Assoc.,  187  111.  141  ;  Borrowers',  etc.,  Bldg. 
Assoc.  v.  Eklund,  190  111.  257,  affirming  91  111. 
App.  657;  Jamieson  v.  Jurgens,  195  111.  86, 
affirming  97  111.  App.  557;  Trainor  v.  German- 
American  Sav.,  etc.,  Assoc.,  102  111.  App.  604. 
Compare  Conservative  Bldg.,  etc.,  Assoc.  v. 
Cady,  55  111.  App.  469 ;  Pioneer  Sav.,  etc.,  Co. 
v.  Brockett.  58  111.  App.  204;  Rhodes  v.  Mis- 
souri Sav.,  etc.,  Co.,  63  111.  App.  77. 

Ioiva.  —  Iowa  Sav.,  etc.,  Assoc.  v.  Heidt,  107 
Iowa  297,  70  Am.  St.  Rep.  197;  Wilcoxen  v. 
Smith,  107  Iowa  555,  70  Am.  St.  Rep.  220; 
Iowa  Cent.  Bldg.,  etc.,  Assoc.  v.  Vogt,  115 
Iowa  59;  Tootle  v.  Singer,  118  Iowa  533;  Hy- 
land  v.  Phcenix  Loan  Assoc.,  118  Iowa  401. 

Kansas.  —  Mutual  Home,  etc.,  Assoc.  v. 
Worz,  67  Kan.  506  ;  People's  Bldg.,  etc.,  Assoc. 
v.  Kidder,  9  Kan.  App.  385.  Compare  Massey 
v.  Citizens'  Bldg.,  etc.,  Assoc.,  22  Kan.  624. 

Kentucky.  —  Henderson  Bldg.,  etc.,  Assoc.  v. 
Johnson,  88  Ky.  191  ;  Henderson  Bldg.,  etc., 
Assoc.  v.  Zeller,  (Ky.  1890)  12  S.  W.  Rep. 
945  ;  Southern  Bldg.,  etc.,  Assoc.  v.  Harris,  98 
Ky.  41  ;  Pryse  v.  People's  Bldg.,  etc.,  Assoc., 
(Ky.  1897)  41  S.  W.  Rep.  574;  Simpson  v. 
Kentucky  Citizens  Bldg.,  etc.,  Assoc.,  101  Ky. 
496;  Watts  v.  National  Bldg.  etc.,  Assoc.,  102 
Ky.  29 ;  Mutual  Sav.,  etc.,  Assoc.  v.  Owings, 
(Ky.  1897)  43  S.  W.  Rep.  422;  Locknane  v. 
U.  S.  Savings,  etc.,  Co.,  103  Ky.  265  ;  National 
Bldg.,  etc.,  Assoc.  v.  Gallagher,  (Ky.  1899)  54 
S.  W.  Rep.  209;  O'Kelly  v.  Safety  Bldg.,  etc., 
Co.,  (Ky.  1900)  54  S.  W.  Rep.  834;  Cynthiana 
Bldg.,  etc.,  Assoc.  v.  Florence,  107  Ky.  636; 
James  v.  James,  (Ky.  1900)  55  S.  W.  Rep.  193; 
National  Bldg.,  etc.,  Assoc.  v.  Glover,  (Ky. 
1900)  58  S.  W.  Rep.  418;  Bull  v.  Safety  Bldg., 
etc.,  Co.,  (Ky.  1900)  58  S.  W.  Rep.  984;  Satur- 
day Night  Sav.,  etc.,  Assoc.  v.  Moore,  (Ky. 
igoo)  58  S.  W.  Rep.  803;  Johnson  v.  Bush, 
(Ky.  1901)  65  S.  W.  Rep.  158;  Cynthiana 
Bldg.,  etc.,  Assoc.  v.  Ecklar,  112  Ky.  164; 
Kleimeir  v.  Covington  Perpetual  Bldg.,  etc., 
Assoc.,  (Ky.  1902)  70  S.  "W.  Rep.  41;  Olliges 
v,  Kentucky  Citizens'  Bldg.,  etc.,,  Assoc.,  (Ky. 
1903)  72  S.  W.  Rep.  747. 

Maryland.  —  Waverly  Mut.,  etc.,  Land,  etc., 
Assoc.  v.  Buck,  64  Md.  338 ;  Middle  States 
Loan,  etc.,  Co.  v.  Hagerstown  Mattress,  etc., 


Co.,  82  Md.  506:  White  v.  Williams,  90  Md. 
719;  Washington  Nat.  Bldg.,  etc.,  Assoc.  v. 
Andrews,  95  Md.  696. 

Michigan.  —  Myers  v.  Alpena  Loan,  etc., 
Assoc.,  117  Mich.  389;  National  Mut.  Bldg., 
etc.,  Assoc.  v.  Burch,  124  Mich.  57;  Astey  v. 
Capital  Invest.,  etc.,  Assoc.,  131  Mich.  502. 

Mississippi.  —  Southern  Home  Bldg.,  etc., 
Assoc.  v.  Tony,  78  Miss.  916;  Shannon  v. 
Georgia  State  Bldg.,  etc.,  Assoc.,  78  Miss.  955, 
84  Am.  St.  Rep.  657  ;  Georgia  State  Bldg.,  etc., 
Assoc.  v.  Brown,  (Miss.  1902)  31  So.  Rep.  911  ; 
Georgia  State  Bldg.,  etc.,  Assoc.  v.  Grant,  82 
Miss.  424. 

Missouri.  • —  Ruppel  v.  Missouri  Guarantee, 
etc.,  Assoc.,  158  Mo.  613;  Brown  v.  Archer,  62 
Mo.  App.  277,  1  Mo.  App.  Rep.  465  ;  Edinger 
v.  Missouri  Guarantee  Sav.,  etc.,  Assoc.,  83  Mo. 
App.  615;  Fowles  v.  /Etna  Loan  Co.,  86  Mo. 
App.  103;  Cover  v.  Mercantile  Mut.  Bldg.,  etc., 
Assoc.,  93  Mo.  App.  302 ;  Thudium  v.  Brook- 
field  Loan,  etc.,  Assoc.,  98  Mo.  App.  377. 

Nebraska.  —  National  Mut.  Bldg.,  etc.,  Assoc. 
v.  Keeney,  57  Neb.  94;  Interstate  Sav.,  etc., 
Assoc.  v.  Strine,  58  Neb.  133. 

North  Carolina.  —  Smith  v.  Old  Dominion 
Bldg.,  etc.,  Assoc.,  119  N.  Car.  257;  Hollowell 
v.  Southern  Bldg.,  etc.,  Assoc.,  120  N.  Car.  286; 
Cheek  v.  Iron  Belt  Bldg.,  etc.,  Assoc.,  127  N. 
Car.  121. 

Ohio.  —  Mykrantz  v.  Globe  Bldg.,  etc.,  Assoc., 
10  Ohio  Cir.  Dec.  250,  19  Ohio  Cir.  Ct.  51  ; 
Bates  v.  People's  Sav.,  etc.,  Assoc.,  42  Ohio  St. 
655. 

Oregon.  —  Washington  Invest.  Assoc.  v.  Stan- 
ley, 38  Oregon  319,  84  Am.  St.  Rep.  793; 
Western  Sav.  Co.  v.  Houston,  38  Oregon  377; 
Pacific  Bldg.  Co.  v.  Hill,  40  Oregon  280,  91 
Am.  St.  Rep.  477 ;  Hicinbothem  v.  Interstate 
Loan  Assoc.,  40  Oregon  511  ;  Hubert  v.  Wash- 
ington Invest.  Assoc.,  42  Oregon  71  ;  Irwin  v. 
Washington  Loan  Assoc.,  42  Oregon  105. 

Pennsylvania.  —  Mutual  Guarantee  Bldg., 
etc.,  Assoc.  v.  Fallen,  21  Pa  Co.  Ct.  617,  4 
Hack.  Leg.  N.  351  (under  the  law  of  New 
Jersey). 

South  Carolina.  —  Carpenter  v.  Lewis,  65  S. 
Car.  400.  Compare  Equitable  Bldg.,  etc., 
Assoc.  v.  Vance,  49  S.  Car.  402. 

Tennessee.  —  McCauley  v.  Workingman's 
Bldg.,  etc.,  Assoc.,  97  Tenn.  421,  56  Am.  St. 
R  p.  813;  Post  v.  Mechanics  Bldg.,  etc.,  Assoc., 
97  Tenn.  408.  Compare  Patterson  v.  Working- 
men's  Bldg.,  etc.,  Assoc.,  14  Lea  (Tenn.)  689. 

Texas.  —  Hensel  v.  International  Bldg.,  etc., 
Assoc.,  85  Tex.  215  ;  International  Bldg.,  etc., 
Assoc.  v.  Abbott,  85  Tex.  220  ;  Walters  v.  Texas 
Bldg.,  etc.,  Assoc.,  8  Tex.  Civ.  App.  500  ;  Peo- 
ples Bldg.,  etc.,  Assoc.  v.  Rising,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  147;  Dakota  Bldg., 
etc.,  Assoc.  v.  Logan,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  1088;  Bexar  Bldg.,  etc.,  Assoc. 
v.  Seebe,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
875 ;  National  Loan,  etc.,  Co.  v.  Stone,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  67;  Mathews 
v.  Texas  Bldg.,  etc.,  Assoc.,  (Tex.  Civ.  App. 
1899)  48  S.  W.  Rep.  744;  Interstate  Bldg.,  etc., 
Co.  v.  Goforth,  (Tex.  Civ.  App.  1900)  57  S. 
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hold  that  such  transactions  are  not  loans  within  the  prohibitions  of  the 
usury  laws.1 

(b)  statutory  Sanction.  —  In  many  jurisdictions  the  statutes  have  expressly 
provided  that  loans  by  building  and  loan  associations  to  their  members  shall 
be  exempted  from  the  prohibition  of  the  usury  statutes.3  The  statutory 
exemption  applies  only  to  building  and  loan  associations  proper,  organized  in 
good  faith  for  the  purpose  of  carrying  on  the  usual  business  of  such  associa- 
tions,3 and  an  exemption  extended  to  associations  organized  under  the  laws 


W.  Rep.  700 ;  Cotton  States  Bldg.  Co.  v.  Jones, 
(Tex.  Civ.  App.  1900)  60  S.  W.  Rep.  587;  State 
Nat.  L.  &  T.  Co.  v.  Fuller,  26  Tex.  Civ.  App. 
318,-  American  Mut.  Bldg.,  etc.,  Assoc.  v. 
Daugherty,  27  Tex.  Civ.  App.  430;  Walter  v. 
Mutual  Home  Sav.  Assoc.,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  536;  Peoples  Bldg.,  etc., 
Assoc.  v.  Marston,  30  Tex.  Civ.  App.  100. 

Virginia.  ■ —  Crabtree  v.  Old  Dominion  Bldg., 
etc.,  Assoc.,  95  Va.  670,  64  Am.  St.  Rep.  818. 

West  Virginia.  - —  McConnell  v.  Cox,  50  W. 
Va.  469. 

1.  Minority  Rule  —  United  States.  —  Manship 
v.  New  South  Bldg.,  etc.,  Assoc.,  no  Fed.  Rep. 
845- 

Arkansas.  —  Black  v„  Tompkins,  63  Ark.  502  ; 
Farmers'  Sav.,  etc.,  Assoc.  v.  Ferguson,  69  Ark. 
352. 

Georgia.  —  Van  Pelt  v.  Home  Bldg.,  etc., 
Assoc.,  79  Ga.  439 ;  Hawkins  v.  Americus  Nat. 
Bldg.,  etc.,  Assoc.,  96  Ga.  206 ;  Goodrich  v. 
Atlanta  Nat.  Bldg.,  etc.,  Assoc.,  96  Ga.  803 ; 
Bosworth  v.  Sumter  Real  Estate  Co.,  100  Ga. 
60 ;  Reynolds  v.  Georgia  State  Bldg.,  etc., 
Assoc.,  102  Ga.  126;  Cook  v.  Equitable  Bldg., 
etc.,  Assoc.,  104  Ga.  814;  Hollis  v.  Covenant 
Bldg.,  etc.,  Assoc.,  104  Ga.  318;  White  v.  In- 
terstate Bldg.,  etc.,  Assoc.,  106  Ga.  146 ;  Mor- 
gan v.  Interstate  Bldg.,  etc.,  Assoc.,  108  Ga. 
185.  Compare  Parker  v.  Fulton  Loan,  etc., 
Assoc.,  42  Ga.  451. 

Indiana.  —  Equitable  Loan,  etc.,  Assoc  v. 
Peed,  (Ind.  1898)  52  N.  E.  Rep.  201 ;  Security 
Sav.,  etc.,  Assoc.  v.  Elbert,  153  Ind.  198. 

Louisiana.  —  Richard  v.  Southern  Bldg.,  etc., 
Assoc.,  49  La.  Ann.  481. 

Neiv  Jersey.  —  Red  Bank  Mut.  Bldg.,  etc., 
Assoc.  v.  Patterson,  27  N.  J.  Eq.  223. 

2.  Statutory  Sanction — United  States. — 
Southern  Bldg.,  etc.,  Assoc.  v.  Rector,  98  Fed. 
Rep.  171,  38  C.  C.  A.  686  {Alabama  statute)  ; 
Hieronymus  v.  New  York  Nat.  Bldg.,  etc., 
Assoc.,  107  Fed.  Rep.  1005,  46  C.  C.  A.  684, 
affirming  101  Fed.  Rep.  12  {New  York  statute)  ; 
Deitch  v.  Staub,  (C.  C.  A.)  115  Fed.  Rep.  309 
{Tennessee  statute)  ;  Gale  v.  Southern  Bldg., 
etc.,  Assoc.,  117  Fed.  Rep.  732  {Alabama  stat- 
ute). 

Alabama.- — Sheldon  v.  Birmingham  Bldg., 
etc.,  Assoc.,  121  Ala.  278;  National  Bldg.,  etc., 
Assoc.  v.  Ballard,  126  Ala.  155;  Johnson  v. 
National  Bldg.,  etc.,  Assoc.,  125  Ala.  465; 
Farmers  Sav.,  etc.,  Assoc.  v.  Kent,  131  Ala. 
246  (construing  Tennessee  statute)  ;  Beyer  v. 
National  Bldg.,  etc.,  Assoc.,  131  Ala.  369; 
Motes  v.  People's  Bldg.,  etc.,  Assoc.,  137  Ala. 
369. 

District  of  Columbia.  —  Washington  Nat. 
Bldg.,  etc.,  Assoc.  v.  Fiske,  20  App.  Cas.  (D. 
C.)  s  1 4. 

Indiana.  —  International  Bldg.,  etc.,  Assoc.  v. 
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Wall,  153  Ind.  554;  Security  Sav.,  etc.,  Assoc. 
v.  Elbert,  153  Ind.  198;  U.  S.  Savings,  etc.,  Co. 
v.  Rider,  155  Ind.  704;  Racer  v.  Internationa! 
Bldg.,  etc.,  Assoc.,  (Ind.  App.  1902)  63  N.  E. 
Rep.  772. 

Iowa.  —  Hawkeye  State  Sav.,  etc.,  Assoc.  v. 
Johnston,  106  Iowa  218;  Iowa  Cent.  Bldg.,  etc., 
Assoc.  v.  Klock,  (Iowa  1903)  94  N.  W.  Rep. 
1 1 20;  Lemars  Bldg.,  etc.,  Assoc.  v.  McLain, 
120  Iowa  527. 

Maryland.  —  White  v.  Williams,  90  Md.  719; 

Minnesota.  —  Central  Bldg.,  etc.,  Assoc.  v. 
Lampson,  60  Minn.  422. 

Mississippi.  — ■  Sullivan  v.  Jackson  Bldg.,  etc., 
Assoc.,  70  Miss.  94 ;  Ricks  v.  Durant  Bldg.,  etc., 
Assoc.,  (Miss.  1895)  18  So.  Rep.  359. 

Missouri.  —  Bertche  v.  Equitable  Loan,  etc., 
Assoc.,  147  Mo.  343  ;  Laidley  v.  Cram,  96  Mo. 
App.  580 ;  Miller  v.  Missouri  Guarantee  Sav., 
etc.,  Assoc.,  83  Mo.  App.  669 ;  State  v.  Phcenix 
Loan  Assoc.,  85  Mo.  App.  477 ;  Cover  v.  Mer- 
cantile Mut.  Bldg.,  etc.,  Assoc.,  93  Mo.  App. 
302 ;  Stanley  v.  Verity,  98  Mo.  App.  632  ;  Reitz 
v.  Hayward,  100  Mo.  App.  216. 

Nebraska.  —  Livingston  Loan,  etc.,  Assoc.  v. 
Drummond,  49  Neb.  200 ;  Nebraska  Loan,  etc., 
Assoc.  v.  Perkins,  61  Neb.  254.  « 

New  York.  — ■  City  Bldg.,  etc.,  Co.  v.  Fatty, 
1  Abb.  App.  Dec.  (N.  Y.)  347;  Mutual  Ben. 
Loan,  etc.,  Co.  v.  Lynch,  54  N.  Y.  App.  Div. 
559,  reversing  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)  499;  Hall  v.  Stowell,  75  N.  Y.  App. 
Div.  21  ;  Roberts  v.  Murray,  (County  Ct.)  40 
Misc.  (N.  Y.)  339. 

North  Dakota.  —  U.  S.  Savings,  etc.,  Co.  v. 
Shain,  8  N.  Dak.  136. 

Ohio.  —  People's  Sav.,  etc.,  Assoc.  v.  Roberts, 
5  Ohio  Dec.  489,  5  Ohio  N.  P.  86;  Spies  v. 
Southern  Ohio  Loan,  etc.,  Co.,  24  Ohio  Cir. 
Ct.  40. 

Oregon.  —  Western  Sav.  Co.  v.  Houston,  38 
Oregon  377. 

Tennessee.  —  Patterson  v.  Workingmen's 
Bldg.,  etc.,  Assoc.,  14  Lea  (Tenn.)  689 ; 
Pioneer  Sav.,  etc.,  Co.  v.  Cannon,  96  Tenn.  599, 
54  Am.  St.  Rep.  858  ;  Post  v.  Mechanics  Bldg., 
etc.,  Assoc.,  97  Tenn.  408 ;  Setliff  v.  North 
Nashville  Bldg.,  etc.,  Assoc.,  (Tenn.  Ch.  1897) 
39  S.  W.  Rep.  546  ;  Stewart  v.  Hamilton  Bldg., 
etc.,  Assoc.,  (Tenn.  Ch.  1898)  47  S.  W.  Rep. 
1 106. 

Virginia.  —  Smoot  v.  People's  Perpetual  Loan, 
etc.,  Assoc.,  95  Va.  686 ;  Bosang  v.  Iron  Belt 
Bldg.,  etc.,  Assoc.,  96  Va.  119. 

West  Virginia.  —  Archer  v.  Baltimore  Bldg., 
etc.,  Assoc.,  45  W.  Va.  37. 

Wisconsin.  —  Boleman  v.  Citizens'  Loan,  etc., 
Assoc.,  114  Wis.  217. 

3.  Butler  v.  Mutual  Aid,  etc.,  Co.,  04  Ga. 
562;  Tootle  v.  Singer,  118  Iowa  533;  Hyland 
v.  Phcenix  Loan  Assoc.,  118  Iowa  401. 
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of  the  state  enacting  the  statute  does  not  extend  to  contracts  made  in  the 
state  by  foreign  building  associations.1  To  entitle  the  association  to  the 
benefit  of  such  exemption  it  must  strictly  follow  the  method  provided  by  the 
statute  for  making  the  loan.2  Thus,  where  the  statute  authorizes  building 
and  loan  associations  to  exact  a  bonus  or  premium  when  paid  as  the  result  of 
the  free  and  open  competition  of  bidders  at  a  sale  of  the  moneys  of  the 
association  to  its  members,  the  exaction  of  a  bonus  upon  a  private  agreement 
between  the  association  and  the  borrowing  member  is  illegal.3 

g.  Sale  of  Credit.  —  An  agreement  for  the  sale  of  credit  merely,  when 
there  is  no  negotiation  nor  agreement  for  a  loan,  and  no  loan  is  made,  is  not 
within  the  prohibition  of  the  usury  statutes,  as  a  person  has  as  good  a  right 
to  sell  his  credit  as  he  has  to  sell  his  goods  or  lands,  and  if  he  deals  fairly  he 
may  take  as  large  a  price  as  he  can  get  for  either  of  them.4    Thus,  it  has 


1.  National  Mut.  Bldg.,  etc.,  Assoc.  v.  Burch, 
124  Mich.  57;  Interstate  Sav.,  etc.,  Assoc.  v. 
Strine,  58  Neb.  133;  People's  Bldg.,  etc.,  Assoc. 
v.  Shaffer,  63  Neb.  573 ;  Southern  Bldg.,  etc., 
Assoc.  v.  Riggle,  4  Pa.  Dist.  617;  Floyd  v. 
National  Loan,  etc.,  Co.,  49  W.  Va.  327,  87 
Am.  St.  Rep.  805. 

2.  United  States.  —  Douglass  v.  Kavanaugh, 
(C.  C.  A.)  90  Fed.  Rep.  373. 

Illinois.  —  Borrowers',  etc.,  Bldg.  Assoc.  v. 
Eklund,  190  111.  257. 

Iowa.  —  Tootle  v.  Singer,  118  Iowa  533. 

Maryland.  —  White  v.  Williams,  90  Md.  719: 
Washington  Nat.  Bldg.,  etc.,  Assoc.  v.  Andrews, 
95  Md.  696. 

Michigan.  —  Myers  v.  Alpena  Loan,  etc., 
Assoc.,  117  Mich.  389;  Estey  v.  Capital  Invest., 
etc.,  Assoc.,  131  Mich.  502,  9  Detroit  Leg.  N. 
424. 

Mississippi.  —  Sullivan  v.  Jackson  Bldg.,  etc., 
Assoc.,  70  Miss.  94. 

Missouri.  —  Thudium  v.  Brookfield  Loan,  etc., 
Assoc.,  98  Mo.  App.  377 ;  Moore  v.  Cameron 
Bldg.,  etc.,  Assoc.,  74  Mo.  App.  468;  State  v. 
Phcenix  Loan  Assoc.,  85  Mo.  App.  477. 

Ohio.  —  Bates  v.  People's  Sav.,  etc.,  Assoc., 
42  Ohio  St.  655. 

Oregon.  —  Washington  Invest.  Assoc.  v. 
Stanley,  38  Oregon  319,  84  Am.  St.  Rep.  793. 

South  Carolina.  —  Carpenter  v.  Lewis,  60  S. 
Car.  23. 

Tennessee.  —  Meyer  v.  Chattanooga  Sav., 
etc.,  Assoc.,  (Tenn.  Ch.  1897)  48  S.  W.  Rep. 
1  os;  Graham  v.  House-Bldg.,  etc.,  Assoc., 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  ion. 

West  Virginia.  —  McConnell  v.  Cox,  50  W. 
Va.  469. 

3.  United  States.  —  Douglass  v.  Kavanaugh, 
(C.  C.  A.)  90  Fed.  Rep.  373  {Tennessee  stat- 
ute) ;  Southern  Bldg.,  etc.,  Assoc.  v.  Johnson, 
in  Fed.  Rep.  657,  49  C.  C.  A.  518.  See,  how- 
ever, Gale  v.  Southern  Bldg.,  etc.,  Assoc.,  117 
Fed.  Rep.  732,  construing  the  Alabama  statute. 

Illinois.  —  Borrowers',  etc.,  Bldg.  Assoc.  v. 
Eklund,  190  111.  257,  affirming  91  111.  App.  657; 
Jamieson  v.  Jurgens,  195  111.  86,  affirming  97 
111.  App.  5S7  ;  Forsell  v.  Suddard.  90  111.  App. 
407;  Wightman  v.  Suddard,  93  111.  App.  142; 
Trainor  v.  German-American  Sav.,  etc.,  Assoc., 
102  111.  App.  604;  Assets  Realization  Co.  v. 
Wightman,  105  111-  App.  618. 

Iowa.  —  Iowa  Sav.,  etc.,  Assoc.  v.  Heidt,  107 
Iowa  297,  70  Am.  St.  Rep.  197 ;  Wilcoxen  v. 
Smith,  107  Iowa  555,  70  Am.  St.  Rep.  220. 


Kansas.  —  Mutual  Home,  etc.,  Assoc.  v. 
Worz,  67  Kan.  506. 

Missouri.  —  Ruppel  v.  Missouri  Guarantee, 
etc.,  Assoc.,  158  Mo.  613;  McDonnell  v.  De 
Soto  Sav.,  etc.,  Assoc.,  175  Mo.  250,  97  Am. 
St.  Rep.  592 ;  Brown  v.  Archer,  62  Mo.  App. 
277,  1  Mo.  App.  Rep.  465  ;  Laidley  v.  Cram,  96 
Mo.  App.  580 ;  Arbuthnot  v.  Brookfield  Loan, 
etc.,  Assoc.,  98  Mo.  App.  382 ;  Barnes  v.  Mis- 
souri Guarantee  Sav.,  etc.,  Assoc.,  83  Mo.  App. 
466  ;  Edinger  v.  Missouri  Guarantee  Sav.,  etc., 
Assoc.,  83  Mo.  App.  615;  Clark  v.  Missouri 
Guarantee  Sav.,  etc.,  Assoc.,  85  Mo.  App.  388 ; 
Fowles  v.  .<Etna  Loan  Co.,  86  Mo.  App.  103  ; 
Fry  v.  Missouri  Guarantee  Sav.,  etc.,  Assoc.,  88 
Mo.  App.  289 ;  Moses  v.  National  Loan,  etc., 
Co.,  92  Mo.  App.  484 ;  Cover  v.  Mercantile  Mut. 
Bldg.,  etc.,  Assoc.,  93  Mo.  App.  302. 

Ohio.  —  Bates  v.  Peoples'  Sav.,  etc.,  Assoc., 
42  Ohio  St.  655. 

Pennsylvania.  —  Southern  Bldg.,  etc.,  Assoc. 
v.  Riggle,  4  Pa.  Dist.  617. 

Tennessee.  —  Post  v.  Mechanics  Bldg.,  etc., 
Assoc.,  97  Tenn.  408 ;  McCauley  v.  Working- 
man's  Bldg.,  etc.,  Assoc.,  97  Tenn.  421,  56  Am. 
St.  Rep.  813;  Graham  v.  House-Bldg.,  etc., 
Assoc.,  (Tenn.  Ch.  1898)  52  S.  W.  Rep.  1011. 

4.  Sale  of  Credit — England.  —  Ex  p.  Goss,  2 
Deac.  &  C.  240,  2  L.  J.  Bankr.  96. 

Alabama.  —  Brown  v.  Harrison,  17  Ala.  774. 

Arkansas.  —  Jones  v.  McLean,  18  Ark.  456. 

Connecticut.  —  Hutchinson  v.  Hosmer,  2 
Conn.  341;  De  Forest  v.  Strong,  8  Conn.  513; 
Beckwith  v.  Windsor  Mfg.  Co.,  14  Conn.  594. 

New  York.  —  More  v.  Howland,  4  Den.  (N. 
Y.)  264,  1  Edm.  Sel.  Cas.  (N.  Y.)  371  ; 
Ketchum  v.  Barber,  4  Hill  (N.  Y.)  224;  Flint 
v.  Schomberg,  1  Hilt.  (N.  \ .)  532 ;  Bullock  v. 
Boyd,  Hoffm.  (N.  Y.)  294 ;  Ryckman  v.  Cole- 
man, (Supm.  Ct.  Spec.  T.)  21  How.  Pr.  (N. 
Y.)  404 ;  Cnatham  Bank  v.  Betts,  (N.  Y.  Super. 
Ct.  Spec.  '1.)  23  How.  Pr.  (N.  Y.)  476,  37  N. 
Y.  356  ;  Dry  Dock  Bank  v.  American  L.  Ins., 
etc.,  Co.,  3  N.  Y.  344;  Mumford  v.  American 
L.  Ins.,  etc.,  Co.,  4  N.  Y.  463  ;  Leavitt  v.  De 
Launy,  4  Fit.  Y.  363,  reversing  4  Sandf.  Ch. 
(N.  Y.)  281  ;  Kitchel  v.  Schenck,  29  N.  Y.  515; 
McComb  v.  Barcelona  Apartment  Assoc.,  134 
N.  Y.  598;  Gilbert  v.  Warren,  171  N.  Y.  665, 
affirming  56  N.  Y.  App.  Div.  289  ;  Commercial 
Bank  v.  Cameron,  70  Hun  (N.  Y.)  63  ;  Orvis  v. 
Curtiss.  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.) 
434;  Gannon  v.  Forgotston,  (N.  Y.  Super.  Ct. 
Spec.  T.)  34  N.  Y.  Supp.  34. 
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been  held  that  the  usury  statutes  have  no  application  where  a  person  charges 
a  commission  for  accepting  bills  drawn  on  him  to  be  paid  with  money  to  be 
forwarded  by  the  drawer,1  or  where  one  charges  a  commission  for  indorsing 
or  guaranteeing  notes,  so  as  to  enable  the  maker  or  holder  to  negotiate  them.8 
But  if  the  transaction  is  in  fact  a  loan  or  forbearance,  the  lender  cannot,  by 
giving  to  it  the  form  of  a  sale  of  credit,  prevent  it  from  falling  within  the 
prohibition  of  the  usury  statutes;3  and  it  has  been  said  that  transactions  in 
the  form  of  a  sale  of  credit  are  to  be  viewed  with  great  jealousy,  as  they  are 
extremely  liable  to  be  perverted  to  usurious  purposes.4  After  a  person  has 
accepted  a  bill  or  indorsed  a  note  for  another,  his  subsequent  payment  ot  such 
bill  or  note  is  a  loan  or  advance,  and  he  cannot,  in  addition  to  the  maximum 
rate  of  interest  on  the  money  so  loaned  or  advanced,  charge  a  compensation 
for  such  loan  or  advance  without  rendering  the  transaction  usurious.5 

Exchange  of  Obligations.  —  An  exchange  of  their  own  obligations  such  as  notes, 
bonds,  etc.,  between  parties,  that  is,  where  one  party  gives  his  note  to  the 
other  and  receives  in  exchange  the  note  of  the  latter,  is  not  per  se  a  loan  so 
as  to  render  the  transaction  usurious  if  one  of  the  parties  receives  by  the 
transaction  a  profit  greater  than  the  highest  legal  rate  of  interest;  6  but  where 
the  object  of  the  parties  in  an  exchange  of  obligations  is  a  loan,  the  lender 
cannot,  under  the  device  of  an  exchange  of  obligations,  receive  more  than 
the  legal  rate  of  interest  without  rendering  the  transaction  usurious.7 

h.  Sale  and' Purchase  of  Choses  in  Action  —  (i)  In  General.— 
All  choses  in  action,  such  as  bills  of   exchange  and  promissory  notes,8 


Pennsylvania.  —  Grubb  v.  Brooke,  47  Pa.  St. 
485. 

Loan  of  Securities.  —  Gilbert  v.  Warren,  171 
N.  Y.  665. 

1.  Acceptances.  —  Caliot  v.  Walker,  2  Anstr. 

495 ;  Masterman  v.  Cowrie,  3  Campb.  488 ; 
Brown  v.  Harrison,  17  Ala.  774;  Jones  v.  Mc- 
Lean, 18  Ark.  456;  De  Forest  v.  Strong,  8 
Conn.  513;  Lalande  v.  Breaux,  5  La.  Ann.  506; 
Trotter  v.  Curtis,  19  Johns.  (j>I.  Y.)  160,  10  Am. 
Dec.  211;  Ryckman  v.  Coleman,  (Supm.  Ct. 
Spec.  T.)  21  How.  Pr.  (N.  Y.)  404. 

2.  Indorsement  and  Guaranty. —  Beckwith  v. 
Windsor  Mfg.  Co.,  14  Conn.  594;  More  v.  How- 
land,  1  Edm.  Sel.  Cas.  (N.  Y.)  371  ;  Ketchum 
v.  Barber,  4  Hill  (N.  Y.)  224;  Flint  v.  Schom- 
berg,  1  Hilt.  (N.  Y.)  532;  Culver  v.  Pullman, 
59  Hun  (N.  Y.)  615,  12  N.  Y.  Supp.  663  ;  Linde 
v.  Grant,  59  Hun  (N.  Y.)  624,  13  N.  Y.  Supp. 
533;  Kitchel  v.  Schenck,  29  N.  Y.  515;  Chat- 
ham Bank  v.  Betts,  37  N.  Y.  356 ;  Gannon  v. 
Forgotston,  (N.  Y.  Super.  Ct.  Spec.  T.)  34 
N.  Y.  Supp.  34;  Forgotston  v.  McKeon,  14 
N.  Y.  App.  Div.  342. 

3.  Evasion  of  Usury  Statutes  —  United  States. 
—  Gaither  v.  Farmers,  etc.,  Bank,  1  Pet.  (U. 
S.)  37- 

Alabama.  —  Brown  v.  Harrison,  17  Ala.  774. 

Connecticut.  —  Hutchinson  v.  Hosmer,  2 
Conn.  341  ;  Beckwith  v.  Windsor  Mfg.  Co.,  14 
Conn.  594. 

Kentucky.  —  Moore  v.  Vance,  3  Dana  (Ky.) 
361. 

New  York.  —  Steele  v.  Whipple,  21  Wend. 
(N.  Y.)  103  ;  Leavitt  v.  De  Launy,  4  N.  Y. 
363;  Flour  City  Nat.  Bank  v.  Miller,  4  N.  Y. 
App.  Div.  585  ;  Gross  v.  Kellard,  (N.  Y.  Ci*v 
Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  27;  Ehrgott  ■/. 
Forgotston,  60  N.  Y.  Super.  Ct.  296 ;  Palmer 
v.  Jones,  69  Hun  (N.  Y.)  240  ;  Union  Bank  v. 
Benedict,  35  N.  Y.  App.  Div.  216. 


Canada.  - —  Bradbury  v.  Holton,  5  U.  C.  Q.  B. 
O.  S.  735- 

4.  Beckwith  v.  Windsor  Mfg.  Co.,  14  Conn. 
594- 

5.  Jones  v.  McLean,  18  Ark.  456;  Rowland 
v.  Bull,  5  B.  Mon.  (Ky.)  146;  Lalande  v. 
Breaux,  5  La.  Ann.  506 ;  Grubb  v.  Brooke,  47 
Pa.  St.  485. 

6.  Exchange  of  Obligations.  —  Dey  v.  Dunham, 
2  Johns.  Ch.  (N.  Y.)  182;  Perrine  v.  Hotchkiss, 

2  Lans.  (N.  Y.)  416;  Dry  Dock  Bank  v.  Amer- 
ican L.  Ins.,  etc.,  Co.,  3  N.  Y.  344;  Schermer- 
horn  v.  Talman,  14  N.  Y.  93. 

7.  Nickerson  v.  Babcock,  23  111.  361  ;  Fan- 
ning v.  Dunham,  5  Johns.  Ch.  (N.  Y.)  122,  9 
Am.  Dec.  283;  Dunham  v.  Dey,  13  Johns. 
(N.  Y.)  40;  Dunham  v.  Gould,  16  Johns.  (N. 
Y.)  367,  8  Am.  Dec.  323  ;  New  York  Dry  Dock 
Co.  v.  American  L.  Ins.,  etc.,  Co.,  3  Sandf.  Ch. 
(N.  Y.)  215  ;  Schermerhorn  v.  Talman,  14  N 
Y.  93  ;  Cornell  v.  Barnes,  26  Wis.  473. 

8.  Sale  of  Choses  in  Action  —  Bills  and  Notes  — ^ 
United  States.- — Lafayette  Bank  v.  Illinois 
State  Bank.  4  McLean  (U.  S.)  208;  Orr  v. 
Lacy,  4  McLean  (U.  S.)  243  ;  Judy  v.  Gerard, 
4  McLean  (U.  S.)  360;  Nichols  v.  Fearson,  7 
Pet.  (U.  S.)  103;  Junction  R.  Co.  v.  Ashland 
Bank,  12  Wall.  (U.  S.)  226. 

Alabama.  —  Thompson  v.  Jones,  1  Stew. 
(Ala.)  556;  Saltmarsh  v.  Planters',  etc.,  Bank, 
17  Ala.  761  ;  Alabama  Gold  L.  Ins.  Co.  v.  Hall, 
58  Ala.  1  ;  Capital  City  Ins.  Co.  v.  Quinn,  73 
Ala.  558;  Orr  v.  Sparkman,  120  Ala.  9. 

Connecticut.  —  Lloyd  v.  Keach,  2  Conn.  175, 
7  Am.  Dec.  256 ;  Tuttle  v.  Clark,  4  Conn.  153 ; 
Belden  v.  Lamb,  17  Conn.  441. 

Georgia.  —  Campbell  v.  Morgan,  111  Ga.  200. 

Illinois.  —  Colehour  v.  State  Sav.  Inst.,  90 
111.  152. 

Indiana.  — ■  Billingsley  v.  State  Bank,  3  Ind. 
375  ;  Hosier  v.  Eliason,  14  Ind.  523. 
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bonds,1  and  other  evidences  of  indebtedness,*  are  universally  recognized  as 
a  species  of  personal  property  in  the  hands  of  the  owner,  not  the  maker  or 
obligor,  which  may  be  sold  and  transferred,  as  other  personal  property,  for 
whatever  price  the  owner  may  see  fit  to  take,  even  though  much  less  than 
the  face  value,  and  such  a  sale  and  purchase  at  a  discount  greater  than  the 
interest  permitted  in  case  of  loans  or  forbearance  will  not  render  the  trans- 
action usurious;  and  this  is  so  even  though  the  obligor  reimburses  the  seller 
for  the  discount  allowed,  either  with  3  or  without  4  the  knowledge  of  the  pur- 
chaser. Of  course,  if  the  transaction  is  a  mere  device  between  the  purchaser 
and  the  seller  to  cover  a  usurious  loan  by  the  former  to  the  latter,  the  trans- 
action will  be  usurious.5 


Iowa.  —  Dickerman  v.  Day,  31  Iowa  444,  7 
Am.  Rep.  156. 

Kentucky.  —  Shackleford  v.  Morriss,  1  J.  J. 
Marsh.  (Ky.)  497 ;  Oldham  v.  Turner,  3  B. 
Mon.  (Ky.)  67;  Fitzgerald  v.  Peck,  4  Litt. 
(Ky.)  125;  Metcalf  v.  Pilcher,  6  B.  Mon.  (Ky.) 
529;  Richardson  v.  Scobee,  10  B.  Mon.  (Ky.-) 
12. 

Louisiana.  —  State  Bank  v.  Briscoe,  3  La. 
Ann.  157;  Byrne  v.  Grayson,  15  La.  Ann.  457; 
Chadwick  v.  Menard,  104  La.  38. 

Maine.  —  French  v.  Grindle,  15  Me.  163; 
Lane  v.  Steward,  20  Me.  98 ;  Tufts  v.  Shepherd, 
49  Me.  312.  - 

Maryland.  —  Williams  v.  Reynolds,  10  Md. 
57- 

Massachusetts.  —  Ayer  v.  Tilden,  15  Gray 
(Mass.)  178,  77  Am.  Dec.  355;  Churchill  v. 
Suter,  4  Mass.  156;  Bridge  v.  Hubbard,  15 
Mass.  96,  8  Am.  Dec.  86. 

Minnesota.  —  Becker's  Invest.  Agency  v.  Rea, 
63  Minn.  459. 

Mississippi.  —  Smythe  v.  Allen,  67  Miss.  146; 
Newman  v.  Williams,  29  Miss.  212. 

Nebraska.  —  Armstrong  v.  Freeman,  9  Neb. 
11. 

New  Jersey.  —  Freeman  v.  Brittin,  17  N.  J. 
L.  191. 

New  York.  —  Ingalls  v.  Lee,  9  Barb.  (N.  Y.) 
647 ;  Elwell  v .  Chamberlain,  4  Bosw.  (N.  Y.) 
320;  Bush  v.  Livingston,  2  Cai.  Cas.  (N.  Y.) 
66,  2  Am.  Dec.  316;  Powell  v.  Waters,  8  Cow. 
(N.  Y.)  669;  Dowe  v.  Schutt,  2  Den.  (N.  Y.) 
621  ;  Manice  v.  New- York  Dry  Dock  Co.,  3 
Edw.  (N.  Y.)  143  ;  Corning  v.  Pond,  29  Hun 
(N.  Y.)  129 ;  Holmes  v.  Williams,  10  Paige 
(N.  Y.)  326,  40  Am.  Dec.  250;  Holford  v. 
Blatchford,  2  Sandf.  Ch.  (N.  Y.)  149 ;  Munn  v. 
Commission  Co.,  15  Johns.  (N.  Y.)  44,  8  Am. 
Dec.  219;  Rice  v.  Mather,  3  Wend.  (N.  Y.)  62; 
Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  (N.  Y.) 
652  ;  Cram  v.  Hendricks,  7  Wend.  (N.  Y.)  569  ; 
Leavitt  v.  De  Launy,  4  N.  Y.  364;  Cobb  v. 
Titus,  10  N.  Y.  198;  Bayliss  v.  Cockcroft,  81 
N.  Y.  363  ;  Mass  v.  Chatfield,  90  N.  Y.  303 ; 
Baldwin  v.  Doying,  114  N.  Y.  452;  Joy  v. 
Diefendorf,  130  N.  Y.  6,  27  Am.  St.  Rep.  484; 
Standen  v.  Brown,  152  N.  Y.  128;  Vosburgh  v. 
Diefendorf,  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp. 
58 ;  Webb  v.  Pryer,  3  Silv.  Sup.  (N.  Y.)  285  ; 
Linde  v.  Grant,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  S33,  59  Hun  (N.  Y.)  624;  Chase  Nat. 
Bank  v.  Faurot,  72  Hun  (N.  Y.)  373. 

North  Carolina.  —  Ballinger  v<  Edwards,  4 
Ired.  Eq.  (39  N.  Car.)  449. 

Ohio.  —  Baily  v.  Smith,  14  Ohio  St.  396,  84 
Am.  Dec.  385. 

Pennsylvania. — Donehoo's  Appeal,  (Pa.  1? 


15  Atl.  Rep.  924;  Cook  v.  Forker,  193  Pa.  St. 
461,  74  Am.  St.  Rep.  699;  Musgrove  v.  Gibbs, 

1  Dall.  (Pa.)  216;  Wycoff  v.  Longhead,  2  Dall. 
(Pa.)  92. 

South  Carolina.  —  Brock  v.  Thompson,  1 
Bailey  L.  (S.  Car.)  322;  Flemming  v.  Mulligan, 

2  McCord  L.  (S.  Car.)  173,  13  Am.  Dec.  707; 
King  v.  Johnson,  3  McCord  L.  (S.  Car.)  365; 
Planters'  Bank  v.  Bivingsville  Cotton  Mfg.  Co., 
11  Rich.  L.  (S.  Car.)  677. 

Tennessee.  —  Smith  v.  Price,  2  Heisk. 
(Tenn.)  293;  Ramsey  v.  Clark,  4  Humph. 
(Tenn.)  244,  40  Am.  Dec.  645 ;  Holeman  v. 
Hobson,  8  Humph.  (Tenn.)  127. 

Virginia.  —  Gimmi  v.  Cullen,  20  Gratt.  (Va.) 
439- 

Canada.  —  Wheelock  v.  Chesley,  2  Nova 
Scotia  Dec.  49. 

Note  Given  as  Security.  —  An  execution  debtor 
delivered  to  the  officer  his  promissory  note,  con- 
tracting with  him  that  if  he  did  not  pay  the 
execution  in  ten  days  it  might  be  sold  in 
market  or  otherwise  disposed  of  by  him,  and 
the  avails  applied  in  payment  of  the  execution. 
At  the  expiration  of  the  time,  the  execution 
being  unpaid,  the  sheriff  sold  the  note  at  a 
greater  discount  than  the  legal  rate.  In  an 
action  by  the  purchaser  of  the  note  against  the 
debtor  it  was  held  that  the  note  was  received 
by  the  sheriff  as  security  for  the  execution  and 
that  he  had  the  power  to  sell  it,  and  that,  not 
being  originally  usurious,  it  did  not  become  so 
by  the  sale.    Tuttle  v.  Clark,  4  Conn.  153. 

1.  Bonds.  —  Moncure  v.  Dermott,  13  Pet.  (U. 
S.)  345;  England  v.  Moore,  4  Houst.  (Del.) 
289;  Butler  v.  Edgerton,  15  Ind.  15;  Donning- 
ton  v.  Meeker,  11  N.  J.  Eq.  362;  Western  Re- 
serve Bank  v.  Potter,  Clarke  (N.  Y.)  432; 
Rapelye  v.  Anderson,  4  Hill  (N.  Y.)  472  ;  Hans- 
brough  v.  Baylor,  2  Munf.  (Va.)  36. 

2.  Lovett  v.  Dimond,  4  Edw.  (N.  Y.)  22 ; 
Rapelye  v.  Anderson,  4  Hill  (N.  Y.)*472; 
O'Brien  v.  Ferguson,  37  Hun  (N.  Y.)  368; 
Dunham  v.  Cudlipp,  94  N.  Y.  129;  Sweeney  v. 
Peaslee,  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
225,  62  Hun  (N.  Y.)  621  ;  Rosenbaum  v.  Sil- 
verman, (Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 
589 ;  Culver  v.  Bigelow,  43  Vt.  249. 

3.  Stewert  v.  Hamel,  91  N.  Y.  199,  holding 
that  a  purchase  of  a  note  and  mortgage  for 
less  than  its  face  value,  the  mortgagor  paying 
to  the  mortgagee  with  the  knowledge  of  the 
purchaser  the  amount  of  the  discount,  is  not 
necessarily  usurious. 

4.  Colehour  v.  State  Sav.  Inst.,  90  111.  152. 

5.  Evasion  of  Usnrv  Statutes  —  Kentucky.  — 
Metcalf  v.  Pilcher.  6  B.  Mon.  (Ky.)  529;  Young 
v.  Miller,  7  B.  Mon.  (Ky.)  540. 
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The  Taking  by  a  Bank  of  paper  from  the  holder  at  less  than  the  face  value  is  a 
discounting  and  within  the  statutes  prohibiting  banks  from  taking  any  dis- 
count beyond  a  certain  rate,1  even  though  the  paper  is  taken  without  the 
indorsement  of  the  holder.* 

(2)  Effect  of  Indorsement  or  Guaranty  of  Payment  by  Seller.  —  The  fact 
that  the  seller  of  a  chose  in  action  for  a  lower  price  than  the  regular  discount 
accompanies  the  transfer  with  his  indorsement,  guaranty,  or  warranty  of  pay 
ment  will  not  necessarily  convert  the  transaction  as  between  the  purchaser 
and  seller,  where  the  enforcement  of  liability  on  the  indorsement,  guaranty, 
or  warranty  is  sought,  into  a  loan  so  as  to  render  the  transaction  usurious,  if 
it  was  entered  into  in  good  faith  and  not  as  a  device  to  cover  a  loan  at 
usurious  interest.3  In  some  cases,  however,  it  has  been  held  that  a  transfer 
of  this  character  practically  amounts  to  a  loan  from  the  purchaser  to  the 
seller,  and  that  if  more  than  legal  interest  be  deducted  the  transaction  is 
usurious.4  And  of  course  if  the  transfer  of  the  note  has  its  origin  in  an 
agreement  between  the  purchaser  and  the  seller  for  a  loan  or  forbearance,  and 


Maine.  —  Warren  v.  Crabtree,  1  Me.  167,  10 
Am.  Dec.  51. 

Massachusetts.  —  Thompson  v.  Thompson,  8 
Mass.  135. 

Mississippi.  —  Newman  v.  Williams,  29  Miss. 
212. 

New  York.  —  Seymour  v.  Strong,  4  Hill  (N. 
Y.)  255;  National  F.  Ins.  Co.  v.  Sackett,  11 
Paige  (N.  Y.)  660;  Green  v.  Elmer,  8  N.  Y. 
422;  Stewart  v.  Hamel,  91  N.  Y.  199. 

Ohio. —  Gebhart  v.  Sorrels,  9  Ohio  St.  461. 

South  Carolina.  —  Brown  v.  Fausset,  Harp. 
L.  (S.  Car.)  81  ;  Cleveland  v.  Dare,  Harp.  L. 
(S.  Car.)  407. 

Tennessee.  —  Campbell  v.  Read,  Mart.  &  Y. 
(Tenn.)  392. 

Virginia.  — -  Gibson  v.  Fristoe,  1  Call  (Va.) 
62,  1  Am.  Dec.  502. 

A  debt  being  due,  the  debtor,  by  agreement, 
indorsed  and  delivered  to  the  creditor  notes  not 
due  against  third  parties,  in  payment  of  the 
debt,  at  a  discount  of  four  per  cent,  per  month 
for  the  period  the  notes  had  to  run,  and  also, 
by  the  same  agreement,  procured  another  in- 
dorser  on  the  notes.  It  was  held  that  the  trans- 
action was  usurious,  and  that  the  second  in- 
dorser  could  take  advantage  of  it.  Campbell  v. 
Read,  Mart.  &  Y.  (Tenn.)  392. 

Where  the  assignor  of  notes  took  a  reassign- 
ment of  them,  and  gave  his  notes  with  surety 
for  the  amount  advanced  to  him,  with  interest, 
and  also  his  note  for  three  hundred  dollars 
more,  it  was  held  that  this  was  not  a  sale,  and 
that  the  transaction  was  usurious.  Metcalf  v. 
Pilcher,  6  B.  Mon.  (Ky.)  529. 

1.  Discount  by  Bank.  —  Danforth  v.  National 
State  Bank,  48  Fed.  Rep.  271,  3  U.  S.  App.  7; 
Youngblood  v.  Birmingham  Trust,  etc.,  Co.,  95 
Ala.  521,  36  Am.  St.  Rep.  245  ;  Niagara  County 
Bank  v.  Baker,  15  Ohio  St.  68.  See,  however, 
Dunkle  v.  Renick,  6  Ohio  St.  527. 

2.  Brown  v.  National  State  Bank,  3  U.  S. 
App.  7,  48  Fed.  Rep.  271. 

3.  Indorsement  or  Guaranty  of  Payment  — 
United  States.  —  Nichols  v.  Fearson,  7  Pet.  (U. 
S.)  107. 

Connecticut.  —  Lloyd  v.  Keach,  2  Conn.  175, 
7  Am.  Dec.  256. 

Indiana.  —  Billingsley  v.  State  Bank,  3  Ind. 
375.    See  also  Butler  v.  Edgerton,  15  Ind.  15. 


Kentucky.-—  Littell  v.  Hord,  Hard.  (Ky.)  87; 
Oldham  v.  Turner,  3  B.  Mon.  (Ky.)  67.  But 
see  Yankey  v.  Lockheart,  4  J.  J.  Marsh.  (Ky.) 
276. 

Maine.  —  Farmer  v.  Sewall,  16  Me.  456. 
Minnesota.  —  Becker's  Invest.  Agency  v.  Rea, 
63  Minn.  459. 

Nebraska. — Klosterman  v.  Olcott,  25  Neb.  382. 
New  Jersey.  —  Durant  v.  Banta,  27  N.  J.  L. 
624. 

Nezv  York. —  Cobb  v.  Titus,  13  Barb.  (N.  Y.) 
45,  io  N.  Y.  198;  Goldsmith  v.  Brown,  35  Barb. 
(N.  Y.)  484;  Mechanics'  Bank  v.  Foster,  44 
Barb.  (N.  Y.)  87;  Luce  v.  Hinds,  Clarke  (N. 
Y-)  453  ;  Western  Reserve  Bank  v.  Potter, 
Clarke  (N.  Y.)  432;  Dowe  v.  Schutt,  2  Dert. 
(N.  Y.)  621  ;  Manice  v.  New- York  Dry  Dock 
Co.,  3  Edw.  (N.  Y.)  143;  Rapelye  v.  Anderson, 
4  Hill  (N.  Y.)  472  ;  Sutherland  v.  Woodruff,  26 
Hun  (N.  Y.)  411  ;  Mazuzan  v.  Mead,  21  Wend. 
(N.  Y.)  285;  Holford  v.  Blatchford,  2  Sandf. 
Ch.  (N.  Y.)  149 ;  Stockwell  v.  Holmes,  33  N. 
Y  53  ;  Cantrell  v.  Ford,  (Tenn.  Ch.  1898)  46  S. 
W.  Rep.  581. 

Pennsylvania.  ■ —  Musgrove  v.  Gibbs,  1  Dall. 
(Pa.)  216. 

Not  Prima  Facie  Evidence.  — In  Lloyd  v. 
Keach,  2  Conn.  175,  7  Am.  Dec.  256,  it  was  held 
that  the  sale  of  a  note  or  bill  with  warranty, 
at  an  unusual  discount,  is  not  even  prima  facie 
evidence  of  usury. 

4.  Florida.  —  Friend  v.  Duryee,  17  Fla.  118. 
Massachusetts.  —  Churchill  v.  Suter,  4  Mass. 
156. 

North  Carolina.  —  Ray  v.  McMillan,  2  Jones 
L  (47  N.  Car.)  227  ;  Collier  v.  Nevill,  3  Dev. 
L.  (14  N.  Car.)  31  ;  McElwee  v.  Collins,  4  Dev. 
&  B.  L.  (20  N.  Car.)  209;  Ballinger  v.  Ed- 
wards, 4  Ired.  Eq.  (39  N.  Car.)  449  ;  Bynum  v. 
Rogers,  4  Jones  L.  (49  N.  Car.)  399. 

South  Carolina.  —  Boisgerard  v.  Fogartie,  2 
Brev.  (S.  Car.)  199. 

Virginia.  —  Radford  Bank  v.  Kirby,  100  Va. 
498.  See  also  Bell  v.  Calhoun,  8  Gratt.  (Va.) 
22.  But  see  Hansbrough  v.  Baylor,  2  Munf. 
(Va.)  36- 

Wisconsin.  —  Cowles  v.   McVickar,   3  Wis. 

725- 

See  also  Chamberlin  v.  Chambers,  1  L.  C.  Q. 
B.  126. 
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the  form  of  a  sale  is  adopted  as  a  mere  device  to  cover  the  exaction  of 
usurious  interest,  the  transaction  will  be  deemed  usurious.1 

(3)  Paper  Having  No  Inception  Prior  to  Negotiation  —  (a)  In  General.  — 1 
Where  paper  has  no  inception  prior  to  negotiation,  so  that  no  action  thereon 
can  be  maintained  between  the  parties,  its  first  validity  arises  out  of  its 
negotiation,  and  to  negotiate  it  at  a  greater  rate  of  discount  than  the  legal 
rate  of  interest  is  usurious.2 

Sale  by  Maker  or  Obligor.  —  Thus,  a  note  or  other  obligation  while  in  the  hands 
of  the  maker  or  obligor  is  not  the  subject  of  sale,  so  as  to  enable  him  to  dis- 
pose of  it  at  a  greater  discount  than  the  legal  rate  of  interest  without  ren- 
dering the  transaction  usurious.3  And  where  a  person  makes  a  note  payable 
to  his  own  order  and  indorses  it  and  places  it  in  the  hands  of  an  agent  for 
negotiation,  the  negotiation  of  such  note  for  a  greater  discount  than  the  legal 
rate  of  interest  is  usurious,'*  even,  it  has  been  held,  though  the  purchaser 
supposes  that  he  is  merely  purchasing  the  note  in  the  market  and  does  not 
know  that  the  seller  is  acting  as  the  agent  of  the  maker.5 

Sale  of  Municipal  Securities.  —  The  validity  of  municipal  securities,  such  as 
warrants  and  bonds,  disposed  of  by  the  municipality  at  a  greater  discount 
than  the  legal  rate  of  interest,  has  been  heretofore  discussed.6 

(b)  Accommodation  Paper  —  aa.  In  General,  —  Accommodation  paper,  although 
complete  in  form,  and  signed  by  all  the  proper  parties,  creates  no  liablity  until 
it  is  negotiated  and  has  passed  into  the  hands  of  a  holder  for  value;  7  and  in 
actions  by  purchasers  to  enforce  the  liability  evidenced  by  such  paper,  the 
amount  of  consideration  paid  therefor  has  given  rise  to  perplexing  questions 
of  usury  upon  which  the  decisions  are  in  conflict. 

Purchase  with  Notice  of  Nature  of  Paper.  — 'It  is  a  well-settled  universal  rule  lhat 
if  the  original  purchaser  of  accommodation  paper  has  knowledge  of  the  char- 
acter of  the  paper,  and  takes  it  at  a  discount  greater  than  the  legal  rate  of 
interest,  the  transaction  is  usurious.8 

1.  Evasion  of  Usury  Statutes  —  United  States.  Carpenter,  52  N.  J.  L.  165;  Marvin  v.  McCul- 
—  Gaither  v.  Farmers,  etc.,  Bank,  1  Pet.  (U.  rum,  20  Johns.  (N.  Y.)  288 ;  Thurston  v.  Cor- 
S.)  37;  Levy  v.  Gadsby,  3  Cranch  (U.  S.)  180;  nell,  38  N.  Y.  281. 

Nichols  v.  Fearson,  7  Pet.  (U.  S.)  103.  4.  Sylvester  v.  Swan,  5  Allen  (Mass.)  134, 

Connecticut.  —  Lloyd  v.  Keach,  2  Conn.  175,  81  Am.  Dec.  734;  Claflin  v.  Boorum,  122  N.  Y. 

7  Am.  Dec.  256.  385. 

Minnesota.  —  Becker's  Invest.  Agency  v.  Rea,  5.  Sylvester  v.  Swan,  5  Allen  (Mass.)  134, 

63  Minn.  459.  81  Am.  Dec.  734;  Campbell  v.  Nichols,  33  N. 

New  York.  —  Ingalls  v.  Lee,  9  Barb.  (N.  Y.)  J.  L.  81;  Ruffin  v.  Armstrong,  2  Hawks  (9  N. 

647;  Johnson  v.  Morley,  Hill  &  D.  Supp.  (N.  Car.)   411,  11  Am.  Dec.  774.    See,  however, 

Y.)  29;  Anderson  v.  Rapelye,  9  Paige  (N.  Y.)  Sherman  v.  Blackman,  24  111.  345;  Jackson  v. 

483.  Travis,  42  Minn.  438 ;  Piatt  v.  Newcomb,  27 

Canada.  —  Chamberlin  v.  Chambers,  1  U.  C.  Hun  (N.  Y.)  186;  O'Briens.  Ferguson,  37  Hun 

Q.  B.  126.  (N.  Y.)  368;  Brummel  v.  Enders,  18  Gratt. 

See  also    Campbell  v.   Read,    Mart.   &   Y.  (Va.)  873. 

(Tenn.)  392.  6.  See  the  title  Municipal  Securities,  vol. 

2.  Paper  Having  No  Inception  Prior  to  Negoti-  21,  pp.  16,  59.  See  also  Orchard  v.  School 
ation.  —  Hall  v.  Wilson,  16  Barb.  (N.  Y.)  548;  Dist.  No.  70,  14  Neb.  378;  Danville  v.  Suther- 
Powell  v.  Waters,  8  Cow.  (N.  Y.)  669;  East-  lin,  20  Gratt.  (Va.)  555;  Lynchburg  v.  Norvell, 
man  v.  Shaw,  65  N.  Y.  522,  in  which  last  case  20  Gratt.  (Va.)  601. 

a  note  given  by  the  maker  to  the  payee',  to  be  7.  Accommodation  Paper.  —  See  the  title  Ac- 
shown  to  others  as  evidence  that  the  maker  commodation  Paper,  vol.  1,  p.  340,  and  see 
was  willing  to  take  certain  stock  in  a  proposed  Cook  v.  Pierce,  2  Houst.  (Del.)  499;  Churchill 
company,  and  discounted  by  the  payee  at  more  v.  Suter,  4  Mass.  162. 

than  legal  interest,  was  held  to  be  usurious  in  8.  Purchase  with  Notice  nf  Nature  of  Paner — 

the  hands  of  the  purchaser.  Alabama.  —  Saltmarsh  v.  Planters',  etc.,  Bank, 

3.  Sale  by  Maker  or  Obligor. —  Hunt  v.  Acre,  14  Ala.  668;  Carlisle  v.  Hill,  16  Ala.  398. 

28  Ala.  580;  German  Bank  v.  De  Shon,  41  Ark.  Arkansas.  —  German  Bank  v.  De  Shon,  41 

331;  Borowers',  etc.,  Bldg.  Assoc.  v.  Eklund,  Ark.  331. 

190  111.  257,  affirming  91  111.  App.  657;  Little  Delaware.  —  Cleaden    v.    Webb,    4  Houst. 

v.  Rogers,  1  Met.  (Mass.)  108;  State  Bank  v.  (Del.)  473;  Nailor  v.  Daniel,  5  Houst.  (Del.) 

Ayres,  7  N.  J.  L.  130,  11  Am.  Dec.  535;  Camp-  455- 

bell  v.  Nichols,  33  N.  J.  L.  81;  Zabriskie  v.  Indiana.  —  Hays  v.  Walker,  7  Blackf.  (Ind.) 

Spielman,  46  N.  J.  L.  35;  National  Bank  v.  540. 
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Exchanged  Notes.  —  Where  cross-notes  are  made  and  specifically  exchanged 
by  the  parties,  though  with  a  view  to  raising  money  on  them,  they  are  not  to 
be  considered  as  accommodation  paper,  within  the  rule  that  the  taking  of 
accommodation  paper  at  a  discount  greater  than  legal  interest  is  usurious.1 

bl>.  Purchase  Without  Notice  of  Nature  of  Paper  —  General  Rule.  —  In  many  juris- 
dictions it  is  held  that  although  the  purchaser  of  accommodation  paper  has 
no  knowledge  of  the  character  of  the  paper,  but  acts  under  the  belief  that  it 
is  a  bona  fide  existing  obligation,  the  transaction  is  merely  a  loan,  as  the  paper 
had  in  fact  no  validity  until  the  purchase,  and  if  the  purchase  is  at  a  greater 
discount  than  the  legal  rate  of  interest  the  transaction  is  usurious,  and  the 
accomm Ddating  party  may  defend  on  the  ground  of  usury.3  The  represen- 
tation of  the  party  for  whose  accommodation  the  paper  was  made  that  it  is 
bona  fide  business  paper  does  not  affect  the  rule  or  prevent  the  accommodating 
party  from  alleging  usury  as  a  defense;3  but  it  seems  that  such  representation 
will  estop  the  accommodated  party  from  alleging  usury  in  defense  of  liability 


Iowa.  —  Nichols  v.  Levins,  15  Iowa  362; 
Johnson  v.  Smith,  39  Iowa  549. 

Kentucky.  —  Richardson  v.  Scobee,  10  B. 
Mon.  (Ky.)  12. 

Maine.  —  Veazie  Bank  v.  Paulk,  40  Me.  109; 
Tufts  v.  Shepherd,  49  Me.  312. 

i/  ryland.  —  Sauerwein  v.  Brunner,  1  Har.  & 
G.  (Ml.  1  477:  Williams  v.  Banks,  11  Md.  198. 

Massachusetts.  —  Knights  v.  Putnam,  3  Pick. 
(.Mass.)  184. 

New  Jersey.  —  Zabriskie  v.  Spielman,  46  N. 
J.  L.  35. 

New  York.  —  Bossange  v.  Ross,  29  Barb.  (N. 
Y.)  576;  Gould  v.  Segee.  5  Duer  (N.  Y.)  260; 
Bennetts.  Smith,  15  Johns.  (N.  Y.)  355;  Munn 
v.  Commission  Co.,  15  Johns.  (N.  Y.)  44,  8  Am. 
Dec.  219;  Powell  v.  Waters,  17  Johns.  (N.  Y.) 
176;  Steele  v.  Whipple,  21  Wend.  (N.  Y.)  103; 
Lewis  v.  Barton,  106  N.  Y.  70;  Catlin  v. 
Gunter,  11  N.  Y.  368,  62  Am.  Dec.  113;  Newell 
v.  Doty,  33  N.  Y.  83  ;  Ahem  v.  Goodspeed,  72 
N.  Y.  108;  Bayliss  v.  Cockcroft,  81  N.  Y.  363; 
Schnitzer  v.  Husted,  (N.  Y.  City  Ct.  Gen.  T.) 
14  N.  Y.  Supp.  918;  Leubusher  v.  Ruffhead, 
(N.  Y.  City  Ct.  Gen.  T.)  7  Misc.  (N.  Y.)  429; 
Freeport  Bank  v.  Hagemeyer,  91  Hun  (N.  Y.) 
194;  French  v.  Hoffmire,  (N.  Y.  City  Ct.  Gen. 
T.)  19  Misc.  (N.  Y.)  714;  Thames  L.  &  T. 
Co.  v.  Hagemeyer,  17  N.  Y.  App.  Div.  533; 
Strickland  v.  Henry,  66  N.  Y.  App.  Div.  23. 

North  Carolina.  —  Bynum  v.  Rogers,  4  Jones 
L.  (49  N.  Car.)  399;  Simpson  v.  Fullenwider, 
12  Ired.  L.  (34  N.  Car.)  334. 

Ohio.  —  Corcoran  v.  Powers,  6  Ohio  St.  19. 

South  Carolina.  —  Cantey  v.  Blair,  1  Rich. 
Eq.  (S.  Car.)  41. 

Tennessee.  —  Ramsey  v.  Clark,  4  Humph. 
(Tenn.)  244.  40  Am.  Dec.  645  ;  Gooch  v.  Mas- 
sey,  4  Humph.  (Tenn.)  374  ;  Overton  v.  Hardin, 
6  Coldw.  (Tenn.)  375.  See  also  May  v.  Camp- 
bell, 7  Humph.  (Tenn.)  450. 

'Texas.  —  Connor  v.  Donnell,  55  Tex.  167. 

Wisconsin.  —  Aldrich  v.  Wood,  26  Wis.  168. 

1  Dowe  v.  Schutt,  2  Den.  (N.  Y.)  621  ; 
Odell  v.  Greenly,  4  Duer  (N.  Y.)  358  ;  Cohu  v. 
Husson,  13  Daly  (N.  Y.)  334;  Ri  ce  v.  Mather, 
3  Wend.  (N.  Y.)  62;  Cobb  v.  Titus,  10  N.  Y. 
198.  See  also  Williams  v.  Banks,  11  Md.  198. 
But  see  Blodgett  v.  Wadhams,  Hill  &  D.  Supp. 
(N.  Y.)  65. 

2.  Purchase  Without  Notice  —  General  Rule  - 
Alabama.  —  Metcalf  v.  Watkins,  1  Port.  (Ala.) 


57;  Faris  v.  King,  1  Stew.  (Ala.)  257;  Salt- 
marsh  v.  Planters',  etc.,  Bank,  14  Ala.  668; 
Carlisle  v.  Hill,  16  Ala.  398. 

Iowa. — Johnson  v.  Smith,  39  Iowa  549. 
Maryland.  —  Sauerwein  v.  Brunner,   1  Har. 
&  G.   (Md.)   477;  Cockey  v.  Forrest,  3  Gill 
&  J.  (Md.)  482;  Williams  v.  Bangs,  n  Md. 
198. 

Massachusetts.  —  Whitten  v.  Hayden,  7 
Allen  (Mass.)  407 ;  Knights  v.  Putnam,  3  Pick. 
(Mass.)  184;  Van  Schaack  v.  Stafford,  12  Pick. 
(Mass.)  565.  See  also  Sylvester  v.  Swan,  5 
Allen  (Mass.)  134,  81  Am.  Dec.  734. 

New  Jersey.  —  Campbell  v.  Nichols,  33  N. 
J.  L.  81. 

New  York.  —  Bossange  v.  Ross,  29  Barb.  (N. 
V.)  576;  Hall  v.  Earnest,  36  Barb.  (N.  Y.) 
585;  Powell  v.  Waters,  8  Cow.  (N.  Y.)  669; 
Dowe  v.  Schutt,  2  Den.  (N.  Y.)  621  ;  Blodgett 
v.  Wadhams,  Hill  &  D.  Supp.  (N.  Y.)  65  ; 
Aeby  v.  Rapelye,  1  Hill  (N.  Y.)  10;  Dix  v.  Van 
Wyck,  2  Hill  (N.  Y.)  522;  Tiedemann  v.  Acker- 
man,  16  Hun  (N.  Y.)  307  ;  Jones  v.  Hake,  2 
Johns.  Cas.  (N.  Y.)  60  ;  Wilkie  v.  Roosevelt,  3 
Johns.  Cas.  (N.  Y.)  66;  Jackson  v.  Henry,  10 
Johns.  (N.  Y.)  196,  6  Am.  Dec.  328;  Munn 
v.  Commission  Co.,  15  Johns.  (N.  Y.)  44,  8  Am. 
Dec.  219;  Dunham  v.  Gould,  16  Johns.  (N.  Y.) 
367,  8  Am.  Dec.  323;  Yordan  v.  Hess,  13  Johns. 
(N.  Y.)  492;  Bennet  v.  Smith,  15  Johns.  (N. 
Y.)  355;  Powell  v.  Waters,  17  Johns.  (N.  Y.) 
176;  Holmes  v.  Williams,  10  Paige  (N.  Y.) 
326,  40  Am.  Dec.  250;  National  F.  Ins.  Co.  v. 
Sackett,  n  Paige  (N.  Y.)  660;  Holford  v. 
Rlatchford,  2  Sandf.  Ch.  (N.  Y.)  149  ;  Cram 
v  Hendricks,  7  Wend.  (N.  Y.)  569;  Catlin  v. 
Gunter.  11  N.  Y.  368,  62  Am.  Dec.  113;  Clark 
7'.  Sisson,  22  N.  Y.  312;  Eastman  v.  Shaw,  65 
N.  Y.  522.  Compare  Vosburgh  v.  Diefendorf. 
(Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp.  58. 

North  Carolina.  —  Simpson  v.  Fullenwider, 
i2  Ired.  L.  (34  N.  Car.)  334. 

Pennsylvania.  —  See  Gaul  v.  Willis,  26  Pa. 
St.  259. 

South  Carolina.  —  Cantey  v.  Blair,  1  Rich.  Eq. 
(S.  Car.)  41. 

Canada. — Jardine  v.  Mc  Williams,  12  N. 
Bruns.  589. 

3.  Representations  of  Person  Accommodated.  — 

Matter  of  Dodge,  9  Ben.  (U.  S.)  480  ;  Dowe  v. 
Schutt,  2  Den.  (N.  Y.)  621.    See  also  Campbell 
v.  Nichols,  33  N.  J.  L.  81. 
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on  his  indorsement,1  and  that  representations  by  the  accommodating  party 
that  the  paper  is  bona  fide  business  paper  will  estop  him  to  allege  that  the 
negotiation  was  usurious  on  account  of  its  having  been  accommodation  paper.2 
The  fact  that  the  person  for  whose  accommodation  the  paper  was  made  gave 
the  accommodating  party  security  to  indemnify  him  from  loss  does  not  change 
the  character  of  the  paper  or  prevent  the  transaction  from  being  usurious.3 

Minority  Rule.  —  In  other  jurisdictions,  however,  it  is  held  that  inasmuch  as 
a  usurious  intent  on  the  part  of  the  lender  is  an  essential  element  of  usury,  if 
the  purchaser  of  accommodation  paper  at  a  greater  discount  than  the  legal 
rate  of  interest  is  without  notice  of  its  character,  and  under  the  bona  fide  belief 
that  it  is  valid  business  paper,  the  transaction  will  not  be  deemed  usurious.4 

The  Federal  Courts,  in  determining  the  usurious  character  of  accommodation 
paper  in  the  hands  of  a  purchaser  without  notice  of  its  character,  follow  the 
state  law  of  the  place  of  contract.  Therefore,  where  such  paper  is  regarded 
as  usurious  by  the  law  of  the  place  of  the  contract,  such  paper  will  also  be 
held  to  be  usurious  in  the  federal  courts.5 

i.  Sale  as  Cover  for  Loan  or  Forbearance — (i)  In  General.  —  A 
bona  fide  sale  of  property,  not  being  a  contract  for  a  loan  or  forbearance,  is 
not  within  the  usury  statutes,6  even  though  the  property  was  purchased  by 
the  seller  at  the  request  of  the  buyer  for  the  purpose  of  resale  to  the  buyer  on 
credit  at  an  increased  price,7  or  though  the  buyer  purchased  the  property  on 
credit  for  the  purpose  of  reselling  to  raise  money.8  If,  however,  a  transaction 
in  the  form  of  a  sale  of  property  had  its  origin  in  negotiations  between  the 
buyer  and  seller  for  a  loan,  and  the  form  of  the  transaction  was  resorted  to  for 
the  evasion  of  the  usury  statutes,  the  sale  being  made  on  credit  at  an  excessive 
price,  with  the  understanding  that  the  buyer  was  to  resell  to  a  third  person  at 


1.  Dowe  v.  Schutt,  2  Den.  (N.  Y.)  621 ; 
Jackson  v.  Fassitt,  33  Barb.  (N.  Y.)  645.  Com- 
pare Le  Baron  v.  Van  Brunt,  9  Daly  (N.  Y.) 
349- 

2.  Middletown   Bank  v.  Jerome,    18  Conn. 

443- 

3.  Dowe  v.  Schutt,  2  Den.  (N.  Y.)  621. 

4.  Connecticut.  —  Lloyd  v.  Keach,  2  Conn. 
175,  7  Am.  Dec.  256;  Belden  v.  Lamb,  17  Conn. 
441. 

Illinois.  —  Sherman  v.  Blackman,  24  111.  347. 

Iozva. —  Dickerman  v.  Day,  31  Iowa  444,  7 
Am.  Rep.  156. 

Maine.  —  Lane  v.  Steward,  20  Me.  98. 

Minnesota.  —  Jackson  v.  Travis,  42  Minn. 
438;  Holmes  v.  State  Bank,  53  Minn.  350. 

Tennessee.  —  Overton  v.  Hardin,  6  Coldw. 
(Tenn.)  377  ;  Frazer  v.  Sypert,  2  Heisk.  (Tenn.) 
342;  Wetmore  v.  Brien,  3  Head  (Tenn.)  727; 
Ramsey  v.  Clark,  4  Humph.  (Tenn.)  244,  40 
Am.  Dec.  645  ;  Holeman  v.  Hobson,  8  Humph. 
(Tenn.)  127. 

Virginia.  —  Taylor  v.  Bruce,  Gilmer  (Va.) 
42 ;  Hansbrough  v.  Baylor,  2  Munf.  (Va.)  36 ; 
Law  v.  Sutherland,  5  Gratt.  (Va.)  357 ;  Whit- 
worth  v.  Adams,  5  Rand.  (Va.)  333  ;  Brummel 
v.  Enders,  18  Gratt.  (Va.)  873;  Moseley  v. 
Brown,  76  Va.  419. 

Wisconsin.  —  Cowles  v.  McVickar,  3  Wis. 
725  ;  Otto  v.  Durege,  14  Wis.  571  ;  Fay  v. 
Lovejoy,  20  Wis.  407. 

5.  Matter  of  Dodge,  9  Ben.  (U.  S.)  480; 
Rodecker  v.  Littauer,  59  Fed.  Rep.  857,  19  U. 
S.  App.  455- 

6.  Sales  —  England.  —  Yeoman  v.  Barstow, 
Lutw.  271;  Clark  v.  Giraud,  1  Madd.  sir. 

Arkansas.  —  EUenbogen  v.  Griffey,  55  Ark. 


268 ;  Lanier  v.  Union  Mortg.,  etc.,  Co.,  64  Ark. 
39- 

Louisiana.  —  Mills  v.  Crocker,  9  La.  Ann. 
334. 

Mississippi.  —  Matlock  v.  Cobb,  62  Miss.  43. 
New  Jersey.  —  Hintze  v.  Taylor,  57  N.  J.  L. 
239- 

New  York.  ■ —  Leavitt  v.  Pell,  27  Barb.  (N. 
Y.)  322 ;  Ayrault  v.  Chamberlain,  33  Barb.  (N. 
Y.)  229 ;  Willoughby  v.  Comstock,  3  Edw. 
(N.  Y.)  424;  Kelley  v.  Sprague,  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  Supp.  64,  58  Hun  (N.  Y.) 
611;  Stockwell  v.  Holmes,  33  N.  Y.  53. 

Vermont.  —  Culver  v.  Bigelow,  43  Vt.  249. 

Virginia.  —  Bull  v.  Douglas,  4  Munf.  (Va.) 
303,  6  Am.  Dec.  518;  West  v.  Belches,  5  Munf. 
(Va.)  187;  Greenhow  v.  Harris,  6  Munf.  (Va.) 
472,  8  Am.  Dec.  751. 

7.  Brakefield  v.  Halpern,  55  Ark.  265  ;  Mat- 
lock v.  Cobb,  62  Miss.  43  ;  Armstrong  v.  Free- 
man, 9  Neb.  11  ;  Davis  v.  Cunningham,  10  Ired. 
L.  (32  N.  Car.)  156 ;  Wheeler  v.  Marchbanks, 
32  S.  Car.  594. 

8,  Barr  v.  Collier,  54  Ala.  39 ;  England  v. 
Moore,  4  Houst.  (Del.)  289;  Kelley  v.  Sprague, 
58  Hun  (N.  Y.)  611,  13  N.  Y.  Supp.  64;  Selby 
v.  Morgan,  3  Leigh  (Va.)  577;  Long  v.  Israel, 
9  Leigh  (Va.)  556;  Brockenbrough  v.  Spindle, 
17  Gratt.  (Va.)  21. 

A  sold  to  B,  on  credit,  at  par,  certain  bank 
stock  which  was  then  worth  in  the  market  but 
eighty  per  cent,  to  enable  B  to  raise  money 
thereon  at  the  bank.  B  pledged  it  at  the  bank 
as  security  for  his  note  for  the  amount  of  the 
market  value  of  the  stock.  It  was  held  that 
there  was  nothing  usurious  in  the  sale.  Selby 
v.  Morgan,  3  Leigh  (Va.)  577. 
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a  lesser  price  for  cash,  the  transaction  between  the  buyer  and  the  seller  will 
be  regarded  as  usurious.1 

(2)  Rescission  and  Resale.  —  In  a  number  of  instances  where  a  contract  for 
the  sale  of  property  had  been  entered  into  and  the  buyer  had  been  unable  to 
comply  with  the  terms  of  the  sale  as  to  payment  of  the  instalments  of  the 
purchase  money,  a  bona  fide  rescission  of  the  sale  and  a  resale  at  an  advanced 
price  on  different  terms  of  credit  have  been  sustained  as  free  from  usury.2 
Where,  however,  such  a  form  was  given  to  an  agreement  merely  for  the 
extension  of  credit  to  enable  the  creditor  to  exact  usurious  interest,  the 
transaction  was  held  to  be  usurious.3 

(3)  Sales  zuith  Agreement  to  Repurchase.  —  Neither  the  principles  of  law 
nor  those  of  equity  prohibit  parties  from  entering  into  valid  contracts  for  the 
sale  of  real  or  personal  property  with  a  reservation  of  the  right  in  the  vendor 
to  repurchase  upon  certain  conditions,4  and  if  such  a  contract  is  entered  into 
in  good  faith  and  not  as  a  device  to  evade  the  usury  statutes,  it  will  not  be 
deemed  a  loan  so  as  to  fall  within  the  prohibition  of  those  statutes  though  the 
amount  to  be  paid  to  the  vendor  in  order  to  repurchase  exceeds  the  price 
received  by  him  with  legal  interest.5  If,  however,  the  transaction  between 
the  vendor  and  the  vendee  is  in  fact  a  loan,  or  an  agreement  for  forbearance, 
the  parties  cannot,  by  giving  to  it  the  form  of  a  sale  with  the  right  to  repur- 
chase, evade  the  prohibition  of  the  usury  statutes ; 6  nor,  in  such  a  case,  can 


1.  Sales  as  Cover  for  Usury  —  England.  — 
Barker  v.  Vansommer,  i  Bro.  C.  C.  149 ;  Lowe 
v.  Waller,  2  Dougl.  736.  See  also  Chester- 
field v.  Janssen,  1  Atk.  340. 

Alabama.  —  Barr  v.  Collier,  54  Ala.  39 ;  Col- 
lier v.  Barr,  64  Ala.  543. 

Arkansas.  — ■  Grider  v.  Driver,  46  Ark.  50. 

New  York.  —  Miller  v.  Coates,  4  Thomp.  & 
C.  (N.  Y.)  429 ;  Quackenbos  v.  Sayer,  62  N.  Y. 
344- 

South  Carolina.  —  Anonymous,  2  Desaus.  (S. 
Car.)  333. 

Tennessee.  —  Swanson  v.  White,  5  Humph. 
(Tenn.)  373. 

Virginia.  —  Greenhow  v.  Harris,  6  Munf. 
(Va.)  472,  8  Am.  Dec.  751. 

West  Virginia.  —  Kelley  v.  Lewis,  4  W.  Va. 
456. 

Where  one  to  whom  an  application  for  a 
loan  of  money  is  made  declines  to  make  the 
loan,  but  on  his  own  proposal  nominally  sells 
to  the  applicant,  on  credit,  at  an  exorbitant 
price,  property  which  he  knows  the  latter  does 
not  want,  and  can  use  only  as  a  substitute  for 
and  a  means  of  raising  the  money,  the  trans- 
action will  be  considered  not  as  a  bona  fide  sale, 
but  as  a  usurious  loan.  Quackenbos  v.  Sayer, 
62  N.  Y.  344. 

The  plaintiff,  a  college  student,  applied  to  a 
Jew  to  borrow  money.  The  latter  introduced 
him  to  some  silk  merchants  who,  after  ascer- 
taining that  the  plaintiff  had  an  estate  in  ex- 
pectancy, agreed  to  let  him  have  a  quantity  of 
silks  at  a  price  which  they  fixed  at  two  thou- 
sand two  hundred  and  twenty-four  pounds,  and 
he  gave  them  his  note  payable  in  one  year 
for  that  amount.  The  silks  were  then  de- 
livered to  the  Jew,  who  sold  them  on  the  plain- 
tin',  account  for  seven  hundred  and  ninety-nine 
pgunds,  somewhat  less  than  their  actual  value. 
Lord  Chancellor  Thurlow  held  that  this  was  a 
usurious  loan  under  the  guise  of  a  sale.  Barker 
V.  Vansommer,  1  Bro.  C.  C.  149. 

?.  Rescission  and  Resale,  —  Crippin  v,  Heer- 
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mance,  Clarke  (N.  Y.)  133;  Farmers'  L.  &  T. 
Co.  v.  Smith,  Clarke  (N.  Y.)  540;  Frank  v. 
Davis,  (Supm.  Ct.  Gen.  T.)  23  Abb.  N.  Cas. 
(N.  Y.)  419;  Shirkey  v.  Hunt,  18  Tex.  883. 
See  also  Newkirk  v.  Burson,  28  Ind.  435. 

Where  an  executory  contract  for  the  sale  of 
land  is,  by  agreement  of  both  parties,  rescinded 
on  account  of  the  vendee's  failure  to  make  the 
payments,  and  a  new  sale  is  made  to  the  same 
vendee  at  a  higher  price  and  on  longer  time, 
with  interest,  proper  credit  being  given  for  the 
amount  paid  by  the  vendee  under  the  first  con- 
tract, and  there  is  nothing  to  indicate  an  in- 
tention to  evade  the  statute,  the  transaction 
will  not  be  held  to  be  usurious.  Shirkey  v. 
Hunt,  18  Tex.  883. 

3.  Stewart  v.  Cross,  66  Ala.  22 ;  Ogden  v. 
Yoder,  5  J.  J.  Marsh.  (Ky.)  424;  Crippen  v. 
Heermance,  9  Paige  (N.  Y.)  211,  reversing 
Clarke  (N.  Y.)  133. 

4.  Sales  with  Right  to  Repurchase. — ■  Barfield 
v.  Jefferson,  78  Ga.  220.  See  generally  the 
titles  Conditional  Sai.es,  vol.  6,  p.  474 ;  Mort- 
gages, vol.  20,  p.  937  et  seq. 

5.  Dowling  v.  Legh,  3  J.  &  La  T.  716,  9  Ir. 
Eq.  413;  Metcalf  v.  Brown,  5  Price  560;  Bar- 
field  v.  Jefferson,  78  Ga.  220 ;  Myers  v.  Wil- 
liams, 85  Va.  621. 

6.  Evasion  of  Usury  Statute  —  England.  — 
Belcher  v.  Vardon,  2  Coll.  Ch.  Cas.  162,  14  L. 
J.  Ch.  427,  9  Jur.  546. 

Arkansas.  —  Sparks  v.  Robinson,  66  Ark.  460. 

Connecticut. —  Mitchell  v.  Preston,  5  Day 
(Conn.)  100. 

District  of  Columbia.  —  Starkweather  v. 
Prince,  1  MacArthur  (D.  C.)  144. 

Georgia.  —  Pope  v.  Marshall,  78  Ga.  635; 
Monroe  v.  Foster,  49  Ga.  514;  Morrison  v. 
Markham,  78  Ga.  161. 

Illinois.  —  Delano  v.  Rood,  6  111.  690. 

Kentucky.  —  Shanks  v.  Kennedy,  1  A. 
Marsh.  (Ky.)  65 ;  Heytle  v.  Logan,  1  A. 
Marsh.  (Ky.)  529. 

New    York.*  -~  Ayrault   v.  Chamberlain, 
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the  vendee  evade  the  statutes  by  means  of  a  lease  back  to  the  vendor  at  a 
so-called  rent  exceeding  the  legal  rate  of  interest  on  the  amount  of  the  loan.1 
So  where  the  transaction  is  in  fact  a  loan  by  one  party  to  another  to  enable 
the  latter  to  purchase  property,  the  lender  cannot  evade  the  usury  laws  by 
giving  to  the  transaction  the  form  of  a  purchase  by  himself  from  the  original 
vendor  and  a  resale  to  the  borrower,  or  a  loan  to  the  borrower  with  right  to 
purchase.2  Similarly,  a  transaction  as  a  cover  for  the  exaction  of  usurious 
interest,  in  the  form  of  a  sale  by  the  borrower  to  the  lender  with  a  guaranty 
on  the  part  of  the  borrower  that  the  property  will  increase  in  value  yearly  to 
a  percentage  beyond  the  lawful  rate  of  interest,  and  a  covenant  to  repurchase 
from  the  lender  at  such  increased  price,  has  been  held  to  be  usurious.3  But 
a  sale  with  covenant  by  the  seller  to  repurchase  at  a  price  in  excess  of  the 
money  received  and  legal  interest  is  not  necessarily  usurious,  if  it  was  not 
entered  into  as  a  cover  to  exact  usurious  interest.4 

j.  Sales  and  Performance  of  Labor  on  Credit  —  sale  of  Property.  — 
Where  property  is  sold  on  credit,  the  retention  of  the  purchase  money  by  the 
buyer  is,  as  a  general  rule,  regarded  as  the  same  in  effect  as  though  the  price 
had  been  paid  to  the  seller  and  formally  returned  to  the  buyer  as  a  loan,  so 
that  the  reservation  of  more  than  the  legal  rate  of  interest  on  the  unpaid 
purchase  money  will  render  the  transaction  usurious;  5  and  where  such  is  the 
case,  the  fact  that  the  contract  is  in  the  form  of  an  agreement  to  convey  upon 


Barb.  (N.  Y.)  229 ;  Brown  v.  Dewey,  1  Sandf. 
Ch.  (N.  Y.)  56. 

Vermont.- — -Wells  v.  Robinson,  53  Vt.  202; 
Phelps  v.  Bellows,  53  Vt.  539. 

Virginia.  —  Clarkson  v.  Garland,  1  Leigh 
(Va.)  147. 

1.  Rent  — ■  Alabama.  —  Mobile     Bldg.,  etc., 

Assoc.  v.  Robertson,  65  Ala.  382. 

Arkansas.  — ■  Tillar  v.  Cleveland,  47  Ark.  287. 

Georgia.  —  Monroe  v.  Foster,  49  Ga.  514; 
Morrison  v.  Markham,  78  Ga.  161. 

Kentucky.  —  Grimes  v.  Shrieve,  6  T.  B.  Mon. 
(Ky.)  546. 

Maryland.  —  Tyson  v.  Rickard,  3  Har.  &  J. 
(Md.)  109,  5  Am.  Dec.  424;  Montague  v. 
Sewell,  57  Md.  407  ;  Gaither  v.  Clarke,  67  Md. 
18;  Grand  United  Order,  etc.,  v.  Merklin,  65 
Md.  579. 

Vermont.  —  Wells  v.  Robinson,  53  Vt.  202; 
Phelps  v.  Bellows,  53  Vt.  539. 

Virginia.  —  Clarkson  v.  Garland,  1  Leigh 
(Va.)  162. 

2.  Meyer  v.  Cook,  85  Ala.  417;  Tillar  v. 
Cleveland,  47  Ark.  287  ;  Wilkinson  v.  Wooten, 
59  Ga.  584 ;  Ferguson  v.  Sutphen,  8  111.  547 ; 
Brown  v.  Follette,  155  Ind.  316;  Kassing  v. 
Ordway,  100  Iowa  611  ;  Grimes  v.  Shrieve,  6  T. 
B.  Mon.  (Ky.)  546;  Terwilliger  v.  Beecher, 
(Supm.  Ct.  Gen.  T.)  11  N.  Y.  Supp.  834,  58 
Hun  (N.  Y.)  605  ;  Burkitt  v.  McDonald,  26 
Tex.  Civ.  App.  426. 

3.  Sale  with  Covenant  by  Seller  to  Repurchase. 
—  Delano  v.  Rood,  6  111.  690  ;  Barney  v.  Ton- 
tine Surety  Co.,  131  Mich.  192. 

In  Barney  v.  Tontine  Surety  Co.,  131  Mich. 
192,  a  contract  in  the  form  of  a  sale  with  the 
agreement  to  repurchase,  by  which  the  seller,  in 
consideration  of  the  payment  of  certain  weekly 
sums  for  a  specified  time,  agreed  to  deliver  a 
diamond  to  the  person  so  paying,-  upon  the  com- 
pletion of  such  payments,  and  to  repurchase  the 
diamond  at  an  advanced  price  amounting  to 
fifty  per  cent,  increase  on  the  amounts  paid, 
was  held  to  be  a  usurious  contract,  though  it 


also  provided  that  upon  failure  to  make  any 
of  the  weekly  payments  the  payments  thereto- 
fore made  should  be  forfeited. 

4.  Phillips  v.  Mason,  66  Hun  (N.  Y.)  580. 

5.  Sales  on  Credit — England.  —  Pollard  v. 
Scoly,  Cro.  Eliz.  20. 

Arkansas.  —  Ford  v.  Hancock,  36  Ark.  248. 
Georgia.  —  Scofield  v.  McNaught,  52  Ga.  69; 
Irvin  v.  Mathews,  75  Ga.  739. 

Indiana.  —  Crawford  v.  Johnson,  11  Ind.  258  ; 
Borum  v.  Fouts,  15  Ind.  50;  Newkirk  v.  Bur- 
son,  21  Ind.  129. 

Kentucky.  —  Stokeley  v.  Buckler,  61  S.  W. 
Rep.  460,  22  Ky.  L.  Rep.  1740. 

Missouri.  —  Mitchell  v.  Griffith,  22  Mo.  515. 
New  Jersey.  —  Diercks  v.  Kennedy,  16  N.  J. 
Eq.  210. 

Pennsylvania.  —  Evans  z\  Negley,  13  S.  &  R. 
(Pa.)  218;  Hartranft  v.  Uhlinger,  115  Pa.  St. 
270. 

South  Carolina.  —  Thompson  v.  Nesbit,  2 
Rich.  L.  (S.  Car.)  73;  People's  Bank  v.  Jack- 
son, 43  S.  Car.  86,  49  Am.  St.  Rep.  823. 

Texas.  ■ —  Fisher  v.  Hoover,  3  Tex.  Civ.  App. 
81  ;  Galveston,  etc.,  Invest.  Co.  v.  Grymes, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  467. 

A,  the  owner  of  a  slave,  asked  one  thousand 
dollars  for  him,  which  B  was  willing  to  give, 
but  could  not  pay  the  cash.  A  was  willing  to 
allow  time  provided  the  price  was  increased  by 
ten  per  cent,  per  annum  until  payment.  After 
discussing  the  best  method  of  avoiding  usury. 
A  told  B  to  name  the  time  he  wanted  and  A 
would  then  name  his  price.  B  said  three  years, 
whereupon  A  said  he  must  have  three  hundred 
dollars  more.  A  bill  of  sale  was  then  drawn, 
expressing  the  price  as  one  thousand  dollars, 
and  B  gave  to  A  his  note  for  one  thousand 
three  hundred  dollars,  payable  in  three  years, 
but  "  to  be  paid  at  such  time  as  I  please,  and 
to  deduct  ten  per  cent,  per  annum  off  of  the 
amount  paid  at  each  payment."  It  was  held 
that  the  transaction  was  usurious.  Thompson 
v.  Nesbit,  2  Rich.  L.  (S.  Car.)  73. 
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payment  of  the  purchase  price,  and  until  such  payment  a  lease  to  the  buyer 
at  a  rent  exceeding  the  legal  interest  on  the  purchase  price,  will  not  enable 
the  vendor  to  evade  the  usury  statutes.1  A  person  may,  however,  have  a 
cash  price  for  the  sale  of  property  and  an  increased  price  in  case  of  a  sale  on 
credit,2  or  one  price  at  short  credit  and  a  higher  price  at  longer  credit.3 
Thus,  there  is  no  usury  in  the  common  mercantile  transaction  whereby 
merchandise  is  sold  on  credit,  and  discounts  from  the  price  in  excess  of  the 
legal  rate  of  interest  are  allowed  to  the  buyer  in  case  of  payments  within  a 
specified  time.4  If  the  buyer  and  the  seller  act  in  good  faith,  and  without 
design  to  evade  the  usury  statutes,  they  may  lawfully  agree  that  the  price  on 
credit  shall  be  a  certain  sum  designated  as  principal  and  a  further  sum  desig- 
nated as  interest,  though  the  latter  exceeds  the  legal  rate  on  the  former  for 
the  period  of  credit.5 

Performance  of  Labor.  —  A  person  may  have  a  cash  price  for  the  performance 
of  work  or  labor,  and  an  increased  price  when  credit  is  given,6  and  in  a  con- 
tract to  perform  labor  to  be  paid  for  in  instalments,  the  fact  that  the  stated 
instalments  are  to  bear  interest  beyond  the  legal  rate  will  not  render  the 
transaction  usurious  if  there  is  no  design  to  evade  the  usury  statutes  and  if 
the  amount,  though  designated  as  interest,  is  intended  as  a  part  of  the  con- 
tract price.7 

5.  Payment  of  or  Agreement  to  Pay  Usurious  Interest  —  a.  In  General.  —  It 
may  be  stated  as  a  general  rule  that  to  render  a  transaction  usurious  there 


1.  Scofield  v.  McNaught,  52  Ga.  69.    See  also 
Evans  v.  Negley,  13  S.  &  R.  (Pa.)  218. 

2.  England.  —  Evans  v.  Whyle,  5  Bing.  485, 
15  E.  C.  L.  514,  3  M.  &  P.  130. 

United  States.  —  Hogg  v.  Ruffner,  1  Black 
(U.  S.)  115. 

Arkansas.  —  Ford  v.  Hancock,  36  Ark.  248. 

Georgia.- — -Rushing  v.  Worsham,  102  Ga. 
825. 

Indiana.  —  Borum  v.  Fouts,  15  Ind.  50. 

Iowa.  —  Marshalltown  First  Nat.  Bank  v. 
Owen,  23  Iowa  185;  Gilmore  v.  Ferguson,  28 
Iowa  220. 

New    York.  —  Brooks   v.   Avery,   4   N.  Y. 

225. 

North  Carolina.  —  Churchill  v.  Turnage,  122 
N.  Car.  426. 

Tennessee.  —  Brown  v.  Gardner,  4  Lea 
(Tenn.)  145  ;  Johnson  City  I'irst  Nat.  Bank  v. 
Mann,  94  Tenn.  17. 

Vermont.  —  Jackson  v.  Kirby,  37  Vt.  448. 

Upon  a  sale  of  sheep  on  credit,  at  the 
market  price,  an  agreement  by  the  buyer  to 
deliver  to  the  seller  a  certain  quantity  of  wool 
per  head  annually  during  the  period  of  credit 
is  not  usurious,  though  the  value  of  the  wool 
is  much  greater  than  the  highest  legal  rate  of 
interest  on  the  price.  Gilmore  v.  Ferguson,  28 
Iowa  220. 

3.  Primley  v.  Shirk,  60  111.  App.  312;  Bass  v. 
Patterson,  68  Miss.  310,  24  Am.  St.  Rep.  279; 
Garrity  v.  Cripp,  4  Baxt.  (Tenn.)  86. 

In  Garrity  v.  Cripp,  4  Baxt.  (Tenn.)  86,  the 
following  note  was  held  not  to  be  usurious : 
"  One  day  after  date  I  promise  to  pay  to  G. 
twenty  dollars  for  forty  bushels  of  corn  at  fifty 
cents  per  bushel,  bearing  interest  at  ten  and  a 
half  per  cent.  If  this  note  is  not  paid  by  the 
8th  of  July,  the  note  is  to  be  paid  at  sixty 
cents  per  bushel,  or  twenty-four  dollars,  bearing 
interest  at  ten  and  a  half  per  cent.  This  22d 
day  of  May,  1873." 

4.  Ex  p.  Aynsworth,  4  Ves.  Jr.  678. 

29  C.  of  L. — 31  1 


5.  England.  —  Beete  v.  Bidgood,  7  B.  &  C. 
453,  14  E.  C.  L.  80. 

Alabama.  —  Dykes  v.  Bottoms,  101  Ala.  390. 

Kentucky.  —  Gruell  v.  Smalley,  1  Duv.  (Ky.) 
358 ;  Tousey  v.  Robinson,  1  Met.  (Ky.)  663 ; 
Berry  v.  Walker,  9  B.  Mon.  (Ky.)  464;  Askin 
v.  Lebus,  (Ky.  1887)  4  S.  W.  Rep.  305;  Jack- 
son v.  Morris,  (Ky.  1895)  29  S.  W.  Rep.  435^ 
Eddy  v.  Northup,  (Ky.  1893)  23  S.  W.  Rep. 
353- 

Louisiana.  —  Latchford's  Succession,  42  La. 
Ann.  529. 

Massachusetts.  —  Parker  v.  Coburn,  10  Allen 

(Mass.)  82. 

Mississippi.  —  Bass  v.  Patterson,  68  Miss. 
310,  24  Am.  St.  Rep.  279. 

New  York.  —  Cutler  v.  Wright,  22  N.  Y.  472. 

Tennessee.  —  Garrity  v.  Cripp,  4  Baxt. 
(Tenn.)  86. 

Vermont.  —  Jackson  v.  Kirby,  37  Vt.  448. 

Virginia.  —  Jones  v.  Hubbard,  6  Call  (Va.) 
211;  Kraker  v.  Shields,  20  Gratt.  (Va.)  377. 

West  Virginia.  — ■  Reger  v.  O'Neal,  33  W.  Va. 
159;  Swayne  v.  Riddle,  37  W.  Va.  291. 

See  also  Hansbrough  v.  Peck,  5  Wall.  (U. 
S.)  507- 

In  Reger  v.  O'Neal,  33  W.  Va.  159,  Brannon, 
J.,  said:  "  Usury  is  interest  exceeding  the  law- 
ful rate  for  the  loan  or  forbearance  of  money, 
and  does  not  exist  where  such  interest  is  essen- 
tially and  honestly  a  part  of  the  consideration 
in  the  purchase  of  land,  even  though  it  be  called 
for  in  the  form  of  a  percentage  on  a  principal 
sum,  and  called  '  interest,'  and  be  in  excess  of 
the  lawful  rate ;  the  interest,  in  such  case,  of 
an  honest  purchase,  where  it  is  not  a  mere 
cover  for  what  is  in  fact  a  loan,  being  as  much 
a  part  of  the  purchase  price  as  that  part  ap- 
pearing as  the  principal." 

6.  Performance  of  Labor  on  Credit.  —  Missouri, 
etc.,  Trust  Co.  v.  Gantt,  94  Iowa  480. 

7.  Graeme  v.  Adams,  23  Gratt.  (Va.)  225,  14 
Am.  Rep.  130. 
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must  be  an  agreement  which  imposes  upon  the  borrower  the  obligation  of 
paying  more  than  the  legal  rate  of  interest,1  and  without  this  there  is  no 
usurious  contract,  whatever  may  be  the  hopes,  wishes,  or  expectations  of 
either  party.2  Thus,  the  fact  that  collaterals  given  to  secure  a  loan  are  con- 
verted into  cash  by  the  buyer  prior  to  the  maturity  of  the  loan,  and  the 
proceeds  are  retained  and  used  by  him  during  the  interval,  does  not  render  the 
loan  usurious,  where  such  use  was  not  agreed  upon  by  the  parties  when 
the  loan  was  made.3  So  where  there  is  no  agreement  for  usurious  interest, 
the  fact  that  the  lender,  in  violation  of  the  terms  of  the  loan,  retains  a  part 
of  the  money  lent  does  not  render  the  transaction  usurious.4 

Agreement  implied  or  inferred.  —  The  agreement  for  usurious  interest  may  be 
implied,5  and  its  existence  may  be  inferred  where  usurious  interest  is  in  fact 
paid  to  and  received  by  the  lender.6  But  where  there  was  no  agreement  for 
usurious  interest,  the  fact  that  the  plaintiff  in  an  action  on  the  contract 
demands  relief  wh'ich  would  have  rendered  the  transaction  usurious  will  not 
taint  the  contract  with  usury.7 

Assumption  of  Debt  of  Borrower  to  Third  Person.  —  Where  the  lender,  as  part  of  the 
consideration  of  the  loan,  assumes  a  debt  of  the  borrower  to  a  third  person, 
the  fact  that  the  lender  compromises  the  debt  assumed  for  less  than  its  face 
value  and  thereby  secures  more  than  legal  interest  will  not  render  the  trans- 
action usurious.8  So  where  the  lender  on  mortgage  security  deducts  from 
the  amount  lent  the  face  value  of  a  senior  unmatured  mortgage,  assuming 
such  mortgage,  the  fact  that  the  indebtedness  assumed  bears  less  than  the 
maximum  rate  of  interest,  whereas  the  loan  bears  the  highest  legal  rate,  will 
not  render  the  transaction  usurious.9 

Option  to  Borrower  to  Pay  Before  Maturity  by  Paying  Usurious  Interest.  ■ —  A  loan  which 
is  not  usurious  according  to  the  terms  binding  upon  the  borrower  is  not  ren- 
dered usurious  by  giving  to  the  borrower  an  option  to  repay  the  loan  before 

1.  Agreement  for  Interest — United  States. —  4.  Lanier  v.  Union  Mortg.,  etc.,  Co.,  64  Ark. 
Lloyd  v.  Scott,  4  Pet.  (U.  S.)  205  ;  U.  S.  Mort-  39  ;  Minneapolis  Harvester  Works  v.  Kaessner, 
gage  Co.  v.  Sperry,  138  U.  S.  313,  reversing  26  41  Neb.  716;  Howell  v.  Auten,  2  N.  J.  Eq.  44; 
Fed.  Rep.  727.  Auble  v.  Trimmer,  17  N.  J.  Eq.  242;  Seymour 

Illinois.  —  Abbott  v.  Stone,  172  111.  634,  64  Opera  House  Co.  v.  Thurston,  18  Tex.  Civ. 

Am.  St.  Rep.  60.    And  see  Telford  v.  Garrels,  App.  417. 

132  111.  550.  But  where  a  part  of  the  principal,  as  evi- 

Nebraska.  —  Dodds  v.  McCormick  Harvesting  denced  by  the  obligation  given  by  the  borrower, 

Mach.  Co.,  62  Neb.  759.  is  retained  by  the  lender,  and  no  explanation 

New  Jersey.  —  Westerfield  v.  Bried,  26  N.  J.  therefor  is  given,  usury  may  be  inferred.  Eg- 

Eq.  357.  bert  v.  Peters,  35  Minn.  312. 

New  York.  —  Home  Ins.  Co.  v.  Dunham,  33  5.  Implied  Agreement. —  McGuire  v.  Camp- 
Hun  (N.  Y.)  415  ;  Leavitt  v.  De  Launy,  4  N.  Y.  bell,  58  111.  App.  188. 

363;  Rosenstein  v.  Fox,  150  N.  Y.  354.  6.  Stout  v.  Wright,  Litt.  Sel.  Cas.  (Ky.)  481; 

Oregon.  —  Balfour  v.  Davis,  14  Oregon  47.  Quarles  v.  Brannon,  5   Strobh.   L.   (S.  Car.) 

Virginia.  —  Campbell    v.    Shields,    6    Leigh  151. 

(Va.)  517.  7.  Consolidated  Assoc.  v.   Hughes,    10  La. 

West   Virginia.  —  Merchants,   etc.,   Bank  v.  Ann.  610;  Brander  v.  Lum,  11  La.  Ann.  217. 

Evans,  9  W.  Va.  373.  8.  Crowley  v.  Kolsky,  (Tenn.  Ch,  1900)  57 

Canada.  —  Emmons  v.  Crooks,  1  Grant  Ch.  S.  W.  Rep.  386. 

(U.  C.)  159.  An  insolvent  bank  held  a  judgment  against 

In  Price  v.  Campbell,  2  Call  (Va.)   no,  1  A,   drawing  twelve   per  cent,   interest,  upon 

Am.  Dec.  535,  the  court  said  that  usury  "pre-  which  B  was  liable  as  surety.    B  had  a  deposit 

supposes   the   consent   of  both   borrower  and  in  the  bank,   for  which  a  third  person  had 

lender  to  this  effect."  offered  to  allow  him  in  trade  its  face  value. 

"  The  test  of  that  question  [usury  in  a  con-  B  agreed  with  A  to  pay  the  judgment  by  per- 

tract]  is,  will  the  contract,  if  performed,  re-  mitting  the  bank  to  charge  the  amount  thereof 

suit  in  producing  to  the  lender  a  rate  of  in-  against  B's  deposit,  and  A  agreed  to  pay  to  him 

terest  greater  than  is  allowed  by  law,  and  was  the  full  amount  so  charged,  with  six  per  cent, 

that  result  intended?"     Smith  v.  Parsons,  55  interest.    The  insolvent  bank  never  paid  more 

Minn.  520.  than  about  sixty  per  cent,  of  its  indebtedness. 

2.  Price  v.  Campbell,  2  Call  (Va.)  no,  1  It  was  held  that  there  was  no  usury  in  the 
Am.  Dec.  535.  agreement  between  A  and  B.    Southall  v.  Far- 

3.  Morgan  v.  Mechanics'  Banking  Assoc.,  19  ish,  85  Va.  403. 

Barb.  (N.  Y.)  584.  9.  Hodgdon  v.  Davis,  6  Dak.  21. 
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maturity,  provided  a  payment  is  made  which  would  constitute  a  repayment  of 
the  principal  with  usurious  interest.1 

Payment  of  Debt  Before  Maturity.  —  A  creditor  is  not  required  to  receive  payment 
of  his  claim  before  maturity,3  and  where  a  loan  including  principal  and  interest 
would  be  free  from  usury  if  paid  according  to  its  terms,  the  fact  that  the 
lender,  in  permitting  the  borrower  to  pay  the  loan  before  maturity,  exacts 
more  than  the  amount  loaned  with  legal  interest  to  the  time  of  repayment 
does  not  render  the  transaction  usurious.3  Similarly,  where  a  debtor  exacts 
as  a  condition  of  paying  his  indebtedness  before  maturity  the  allowance  of 
more  than  the  legal  discount,  this  does  not  constitute  usury.4 

Option  to  Borrower  to  Extend  Loan  at  Usurious  Interest.  —  Where  a  contract  for  a 
loan  is,  by  the  terms  binding  upon  the  borrower,  free  from  usury,  it  is  not 
rendered  usurious  by  an  option  to  the  borrower  to  extend  the  loan  at  maturity 
on  payment  of  usurious  interest.5 

Compensation  for  Past  Use  of  Money.  —  Where,  in  a  contract  for  extending  the 
time  of  payment  of  an  existing  indebtedness,  the  maximum  rate  of  interest 
is  agreed  upon  during  the  time  of  extension,  a  provision  that  in  addition 
thereto  the  creditor  shall  receive  an  additional  compensation  as  for  the  past 
use  of  the  money  will  render  the  transaction  usurious  if  before  the  agreement 
for  extension  the  debtor  was  under  no  obligation  to  pay  such  additional  sum.6 
In  Minnesota,  however,  it  has  been  held  that  in  extending  the  time  of  pay- 
ment of  an  indebtedness  an  agreement  to  pay  more  than  the  maximum  rate 
of  interest  to  the  time  of  the  contract,  for  the  past  use  of  the  money,  would 
not  render  the  transaction  usurious,  as  such  additional  compensation  is  not 
properly  interest.7 

b.  Necessity  for  Actual  Receipt  of  Usurious  Interest.  —  To 
render  a  transaction  usurious  it  is  not  necessary  that  excessive  interest  should 
have  been  actually  taken  or  received;  that  the  parties  contracted  for  usurious 
interest  is  sufficient.8  » 


1.  International  Bldg.,  etc.,  Assoc.  v.  Bier- 
ing,  (Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  621. 
See  also  Walton  Guano  Co.  v.  Copelan,  112  Ga. 
319;  Brush  v.  Peterson,  54  Iowa  243. 

2.  See  the  title  Payment,  vol.  22,  p.  530. 

3.  Savannah  Sav.  Bank  v.  Logan,  99  Ga.  291. 
See  also  Keckley  v.  Union  Bank,  79  Va.  458. 

4.  See  supra,  this  section,  Loan  or  Forbear- 
ance—  Paying  Indebtedness  Before  Maturity. 

5.  Stein  v.  Swensen,  44  Minn.  218.  See, 
however,  Bowdoin  v.  Hammond,  79  Md.  173. 

6.  White  v .  Friedlander,  35  Ark.  52  ;  Mitch- 
ell v.  Doggett,  1  Fla.  356;  Willie  v.  Green,  2 
N.  H.  333  ;  Krause  v.  Pope,  78  Tex.  478. 

Thus,  where  goods  were  sold  on  a  sixty-day 
credit,  and  at  the  end  of  that  time  the  pur- 
chaser gave  his  note  for  the  amount  of  the  pur- 
chase money  with  interest  thereon  at  the  maxi- 
mum rate  from  the  date  of  purchase,  the 
transaction  was  held  to  be  usurious.  White  v. 
Friedlander,  35  Ark.  52. 

In  Krause  v.  Pope,  78  Tex.  478,  where  a  note 
bore  interest  at  ten  per  cent,  from  date,  and  in 
extending  the  time  of  payment  the  agreement 
was  for  twelve  per  cent.,  the  maximum  legal 
rate,  from  the  date  of  the  note,  the  transaction 
was  held  to  be  usurious. 

In  South  Carolina,  however,  where  a  note 
bore  seven  per  cent,  interest  from  date,  and 
some  time  after  maturity  of  the  note  an  agree- 
ment in  writing  was  made  for  extension  of  the 
time  of  payment  in  consideration  of  the  payment 
of  interest  at  the  rate  of  ten  per  cent.,  the 
maximum  rate,  from  the  time  of  maturity,  the 
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transaction  was  held  not  to  be  usurious.  Utley 
v.  Cavender,  31  S.  Car.  282.  This  case  was 
followed  in  Harrell  v.  Parrott,  50  S.  Car.  16. 

In  Dickson  v.  Surginer,  3  Brev.  (S.  Car.) 
417,  it  was  held  that  where  it  was  customary 
to  pay  interest  on  open  accounts  after  the  year 
expired,  and  the  debtor,  some  time  after  the 
expiration  of  a  year,  gave  his  note  for  the 
amount  due,  with  interest  from  the  expiration 
of  the  year,  the  transaction  was  not  usurious. 

7.  Daniels  v.  Wilson,  21  Minn.  530,  the  court 
basing  its  decision  on  the  ground  that  a  con- 
tract to  pay  interest  is  a  contract  to  pay  a  com- 
pensation for  the  future  use  of  money. 

8.  Actual  Payment  Wot  Necessary.  —  Roberts 
v.  Trenayne,  Cro.  Jac.  507  ;  Lowe  v.  Waller,  2 
Dougl.  736 ;  Body  v.  Tassell,  3  Leon.  205  ; 
Boag  v.  Lewis,  1  U.  C.  Q.  B.  357;  Musgrove  v. 
Gibbs,  1  Dall.  (Pa.)  216;  Clark  v.  Badgley, 
8  N.  J.  L.  233  ;  Rose  v.  Dickson,  7  Johns.  (N. 
Y.)  196  ;  Dunham  v.  Dey,  13  Johns.  (N.  Y.) 
40 ;  Swartwout  v.  Payne,  19  Johns.  (N.  Y.) 
294,  10  Am.  Dec.  228 ;  Stuart  v.  Mechanics', 
etc.,  Bank,  19  Johns.  (N.  Y.)  496. 

Although  by  the  words  of  the  statute  51  Geo. 
III.,  c.  9,  §  6,  against  usury,  contracts,  bonds, 
etc.,  were  declared  void  only  when  usurious 
interest  was  reserved  and  taken,  yet  in  Boag 
v.  Lewis,  1  U.  C.  Q.  B.  357,  it  was  held  that  the 
court  would  construe  "  and  "  to  be  "  or,"  par- 
ticularly as  the  statute  7  Wm.  IV.,  c.  5,  §  3, 
declared  in  the  preamble  that  "  by  law  all  con- 
tracts and  assurances  whatever  for  payment  of 
money  made  for  an  usurious  consideration  are 
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c.  Contemporaneous  Verbal  Agreement  for  Usurious  Interest. 
—  Where,  as  a  device  to  cover  usury,  an  obligation  is  taken  for  the  amount 
lent  with  legal  interest,  and  a  contemporaneous  verbal  agreement  is  entered 
into  for  the  payment  of  usurious  interest,  it  is  held  that  such  contemporaneous 
agreement  will  render  the  loan  usurious;1  and  a  fortiori  if  usurious  interest 
is  in  fact  paid  in  pursuance  of  the  verbal  agreement  the  transaction  will  be 
usurious.2 

d.  Taking  Separate  Obligation  for  Usurious  Interest.  —  Where, 
as  evidence  of  a  loan,  two  obligations  are  taken,  the  one  for  the  money  lent 
with  legal  interest,  and  the  other  for  usurious  interest,  the  entire  transaction 
is  usurious,  and  not  merely  the  obligation  given  for  the  usurious  interest.3 
There  may,  however,  of  course,  be  between  the  same  parties  two  separate 
substantive  and  independent  contracts,  so  that  the  usurious  nature  of  one 
will  not  taint  the  other  with  usury.4 

e.  By  and  to  Whom  Usurious  Interest  Must  Be  Paid  — (i)  Pay- 
ments by  Third  Persons.  — The  statutes  against  usury  are  for  the  protection 
of  the  borrower  or  creditor,  and  it  is  therefore  held  that  the  fact  that  a  third 
person  pays  or  agrees  to  pay  a  bonus  to  a  lender  in  consideration  of  his  mak- 
ing the  loan  to  the  borrower,  or  such  payment  to  a  creditor  in  consideration 
of  forbearance  granted  to  the  debtor,  will  not  render  the  transaction  usurious.5 


utterly  void ;  "  and  therefore  a  plea  to  an  ac- 
tion on  a  promissory  note  that  the  note  was 
given  to  secure  a  debt  and  was  for  a  usurious 
consideration  for  forbearance  was  held  to  be 
good  although  it  did  not  state  that  the  usurious 
interest  was  paid  or  received. 

1.  Contemporaneous  Verbal  Agreement.  —  Roe 
v.  Kiser,  62  Ark.  92,  54  Am.  St.  Rep.  288 ;  At- 
wood  v.  Whittlesey,  2  Root  (Conn.)  37 ;  Bur- 
rows v.  Cook,  17  Iowa  436;  Lear  v.  Yarnel,  3 
A.  K.  Marsh.  (Ky.)  419 ;  Denham  v.  Stone,  7 
J.  J.  Marsh.  (Ky.)  176;  Willard  v.  Reeder,  2 
McCord.  L.  (S.  Car.)  369;  Cousins  v.  Grey,  60 
Tex.  346 ;  Roberts  v.  Coffin,  22  Tex.  Civ.  App. 
127;  Cotton  States  Bldg.  Co.  v.  Rawlins,  (Tex. 
Civ.  App.  1901)  62  S.  W.  Rep.  805;  Morton  v. 
Rutherford,  18  Wis.  298. 

In  Butterfield  v.  Kidder,  8  Pick.  (Mass.)  512, 
however,  it  was  held  that  evidence  of  a  contem- 
poraneous parol  agreement  to  pay  unlawful  in- 
terest could  not  be  admitted  to  defeat  a  note 
bearing  on  its  face  lawful  interest. 

And  in  Koehler  v.  Dodge,  31  Neb.  328,  28 
Am.  St.  Rep.  518,  it  was  held  that  when  a  per- 
son borrows  money,  giving  therefor  his  note 
specifying  on  its  face  a  legal  rate  of  interest, 
a  verbal  promise  of  the  borrower,  made  at  the 
time,  to  pay  interest  in  excess  of  that  allowed 
by  law  does  not  of  itself  make  the  transaction 
usurious  ;  but  when  the  verbal  agreement  is  car- 
ried into  effect  at  the  time  of  the  loan  or  sub- 
sequently, by  the  borrower  paying  the  unlawful 
interest,  the  transaction  is  usurious.  Compare 
Bowers  v.  Douglass,  2  Head.  (Tenn.)  376. 

In  Cousins  v.  Grey,  60  Tex.  346,  it  was  held 
that  a  verbal  agreement,  made  at  the  time  of 
executing  a  note  drawing  legal  interest,  that 
thereafter  a  new  contract  should  be  made  with 
interest  usurious  by  the  law  in  force  at  the  date 
of  the  note,  rendered  the  note  itself  usurious. 

2.  Koehler  v.  Dodge,  31  Neb.  328,  28  Am.  St. 
Rep.  518. 

3.  Separate  Obligation  for  Usurious  Interest  — 
England.  —  Morse  v.  Wilson,  4  T.  R.  353. 

Alabama.  —  Gray  v.  Brown,  22  Ala.  262. 


484 


Connecticut.  —  Fitch    v.    Hamlin,    1  Root 
(Conn.)  110. 
Dakota.  —  Wood  v.  Cuthbertson,  3  Dak.  328. 
Georgia.  —  Howell   v.    Pennington,    118  Ga. 

494. 

Illinois.  —  Polen  v.  Palmer,  53  111.  App.  223. 
Massachusetts.  —  Bridge    v.     Hubbard,  15 
Mass.  96. 

New  Jersey.  —  Clark  v.  Badgley,  8  N.  J.  L. 

233. 

New  York.  —  Swartwout  v.  Payne,  19  Johns. 
(N.  Y.)  294,  10  Am.  Dec.  228. 

North  Carolina.  —  Glisson  v.  Newton,  1 
Hayw.  (2  N.  Car.)  336,  1  Am.  Dec.  559. 

South  Carolina.  —  Motte  v.  Dorrell,  1  Mc- 
Cord L.  (S.  Car.)  350,  10  Am.  Dec.  675. 

Texas.  —  Mason  First  Nat.  Bank  v.  Ledbet- 
ler,  17  Tex.  Civ.  App.  613. 

Wisconsin.  —  Lee  v.  Peckham,  17  Wis.  383. 

In  Glisson  v.  Newton,  1  Hayw.  (2  N.  Car.) 
336,  1  Am.  Dec.  559,  the  court  said:  "Any 
shift  or  device  whatsoever  to  take  more  than 
the  interest  allowed,  and  particularly  the  device 
of  securing  the  principal  and  interest  by  dis- 
tinct assurances,  is  incompetent  to  the  purpose 
of  taking  the  case  out  of  the  operation  of  the 
act  *  *  *  Were  the  act  to  be  evaded  by 
so  simple  a  contrivance  as  that  of  taking  two 
securities,  the  one  for  principal,  the  other  for 
the  unlawful  premium,  it  would  answer  no  pur- 
pose whatsoever." 

4.  Pollard  v.  Scoly,  Cro.  Eliz.  20 ;  Pope  v. 
Heartwell,  79  Ga.  482;  Riddle  v.  Rosenfeld,  103 
111.  600 ;  Jackson  v.  May,  28  111.  App.  305 ; 
Little  v.  Barker,  Hoffm.  (N.  Y.)  487;  Pensa- 
cola  First  Nat.  Bank  v.  Anderson,  55  N.  Y.  App. 
Div.  570;  Smead  v.  Christfield,  1  Disney  (Ohio) 
18;  Primrose  v.  Anderson,  24  Pa.  St.  215; 
Taylor  v.  Breisch,  (Pa.  1887)  n  Atl.  Rep.  388. 

The  payment  of  usurious  interest  for  for- 
bearance upon  the  first  four  notes  of  a  series 
does  not  entitle  the  maker  to  plead  it  as  a  de- 
fense to  an  action  on  the  fifth.  Riddle  v. 
Rosenfeld,  103  111.  600. 

5.  Payment  by  Third  Person. —  Madison  Uni- 
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But  if  the  agreement  between  the  lender  and  the  borrower  is  for  the  payment 
of  usurious  interest,  the  fact  that  such  interest  is  subsequently  paid  by  a  third 
person  out  of  his  own  money  will-  not  relieve  the  transaction  from  the  taint 
of  usury.1  And  where  money  is  borrowed  to  be  lent  again  at  a  usurious  rate, 
an  agreement  by  the  borrower  to  pay  to  the  lender  the  same  rate  of  interest 
as  received  by  him  cannot  be  treated  as  a  payment  by  the  person  to  whom 
the  borrower  lends  the  money  so  as  to  relieve  the  transaction  of  the  taint  of 
usury.8  If  the  payment  of  or  agreement  to  pay  illegal  interest  is  made  by  a 
tliird  person  on  behalf  of  the  borrower  or  lender,  and  at  his  request,  this  will 
render  the  transaction  usurious.3 

Payment  by  Surety.  —  The  payment  of  or  agreement  to  pay  usurious  interest 
by  a  surety  on  an  obligation  as  consideration  of  forbearance  renders  the 
transaction  usurious  to  the  same  extent  as  a  payment  by  the  principal  debtor.4 

Payment  by  Purchaser  of  Equity  of  Redemption.  —  The  payment  of  or  agreement  to 
pay  illegal  interest  for  the  extension  of  a  mortgaged  indebtedness,  made  by 
the  purchaser  of  the  equity  of  redemption,  who  by  the  terms  of  his  purchase 
assumed  personal  liability  for  the  payment  of  the  indebtedness,  has  been 
held  to  be  within  the  prohibition  of  the  usury  statutes.5 

(2)  Payments  to  Third  Persons.  — -To  constitute  a  transaction  usurious,  it 
seems  to  be  necessary  that  the  profits  above  the  legal  rate  of  interest  should 
inure  to  the  benefit  of  the  lender;  and  therefore  it  is  held  that  a  bonus  given 
by  the  borrower  to  a  third  person,  though  with  the  knowledge  of  the  lender, 
if  the  latter  receives  no  benefit  therefrom,  will  not  render  the  transaction 
usurious.6  Thus,  the  fact  that  a  father-in-law,  as  a  condition  of  a  loan  to  his 
son-in-law  at  the  legal  rate  of  interest,  required  the  son-in-law  to  convey  a 
tract  of  land  to  the  latter's  wife,  was  held  not  to  render  the  transaction 
usurious.7  So  where  an  accommodation  note  is  discounted  at  the  legal  rate 
of  discount,  the  payment  by  the  borrower  of  a  consideration  to  the  accommo- 
dation indorser  is  no  violation  of  the  usury  statutes.8  The  effect  of  the 
payment  of  commissions  to  the  agent  of  the  lender  is  discussed  in  another 
place  in  this  title.9 

/.  Necessity  for  Payment  of  Interest  in  Money.  —  Where  the 
statute  provides  that  no  person  shall  receive  in  money  or  other  valuable  thing 
any  greater  sum  or  value  for  a  loan  than  a  certain  percentage,  the  acceptance 
in  payment  of  interest  on  a  loan  of  property  other  than  money  which  is  known 

versity  v.  White,  25  Hun  (N.  Y.)  490;  Clarke  and  device  by  the  bank  to  obtain  more  than  six 

v.  Sheehan,  47  N.  Y.  188;  Gleason  v.  Childs,  per  cent,  interest  upon  its  loan. 

52  Vt.  421;  McArthur  v.  Schenck,  31  Wis.  673,  1.  Hamilton  v.  Brennan,  90  Hun  (N.  Y.)  340. 

11  Am.  Rep.  643.  2.  Levy  v.  Gadsby,  3  Cranch  (U.  S.)  180. 

The  rule  that,  usury  laws  being  for  the  pro-  3.  Wright  v.  Elliott,  1  Stew.  (Ala.)  391. 

tection  of  the  borrower,  the  lender  may  receive  4,  Payment  by  Surety. —  Gray  v.    Belden,  3 

an  excess  over  the  legal  interest,  voluntarily  Fla.  110;  Kendig  v.  Linn,  47  Iowa  62. 

paid  by  a  third  person,  was  applied  in  a  case  5.  Purchaser  of  Equity  of  Redemption  — Mc- 

where  one  agreed  to  pay  two  thousand  five  hun-  Adams  v.  Randolph,  41  N.  J.  L.  218;  Ganz  v. 

died  dollars  cash  for  a  farm  if  he  could  bor-  Lancaster,  169  N.  Y.  357,  reversing  50  N.  Y. 

vow  the  money,  but,  the  lender  asking  thirty  App.  Div.  204. 

dollars  in  excess  of  the  legal  rate,  and  the  bor-  6.  Payment  to  Third  Person.  —  Thus,  where 
rower  refusing  to  pay  it,  the  owner  agreed  to  payments  of  excessive  interest  were  made  by 
pay  to  the  lender  the  thirty  dollars,  and  the  a  mortgagor  to  the  husband  of  the  mortgagee 
borrower  paid  to  the  owner  two  thousand  four  for  the  purpose  of  obtaining  his  consent  to  ex- 
hundred  and  seventy  dollars,  and  gave  to  the  tensions  of  time,  but  the  mortgagee  was  not 
lender  a  note  and  mortgage  for  two  thousand  shown  to  be  a  party  to  the  transaction,  and  did 
five  hundred  dollars.  McArthur  v.  Schenck,  31  not  receive  any  part  of  such  payments,  it  was 
Wis.  673,  11  Am.  Rep.  643.  held  that  there  was  no  usury.      Mahoney  v. 

In  Spalding  v.  Muskingum  Bank,   12  Ohio  Mackubin,  54  Md.  268. 

544,  however,  an  agreement  between  a  bank  and  7.  Cockrill  v.  Cockrill,   (C.  C.  A.)   92  Fed. 

contractors  on  the  public  works  for  the  former  Rep.  811,  affirming  79  Fed.  Rep.  143. 

to  make  a  loan  to  the  state,  to  be  applied  to  the  8.  Birdsall  v.  Wheeler,  62  N.  Y.  App.  Div. 

public  improvements  on  which  the  latter  were  625,  affirmed  173  N.  Y.  590. 

engaged,  and  charge  the  contractors  five  per  '9.  See  infra,  this  subsection,  Paying  Corn- 
cent,  commission,  was  held  to  be  an  illegal  shift  missions  to  Agents. 
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to  be  of  greater  value  than  the  specified  percentage  will  render  the  transaction 
usurious;  1  and  if  for  the  purpose  of  evading  the  usury  laws  the  lender  agrees 
for  the  payment  of  interest  in  property  other  than  money,  as  where  he  is  to 
have  the  use  of  a  chattel  in  lieu  of  a  moneyed  interest,  the  transaction  will 
be  deemed  usurious. a  Still,  a  contract  which  provides  for  the  payment  of 
interest  by  allowing  to  the  lender  the  use  of  a  chattel  is  not  necessarily  usurious, 
though  such  use  may  exceed  in  value  the  lawful  interest.3 

g.  Agreement  for  Excessive  Interest  on  Contingency  —  (i)  In 
General.  —  Where  the  lender  is  entitled  in  any  event  to  demand  payment  of 
the  principal  lent  with  the  highest  rate  of  interest,  an  additional  provision 
whereby  he  is  entitled  to  receive  a  higher  rate  of  interest  upon  the  happening 
of  a  contingency  will  render  the  transaction  usurious;  it  is  not  necessary  in 
the  first  instance  that  the  parties^ absolutely  stipulate  for  excessive  interest.4 
Thus,  where  the  borrower  agrees  to  repay  the  money  lent  together  with  the 
highest  legal  rate  of  interest  and  also  stipulates  to  deliver  to  the  lender  in 
payment  of  the  loan,  at  the  latter's  option,  stock  at  the  market  value  at  the 
time  of  the  loan,  or  gives  to  the  lender  the  option  to  purchase  at  a  future 
time  stock  at  the  market  value  at  the  time  of  the  loan,  the  transaction  is 
usurious,  for  the  reason  that  in  case  of  a  rise  in  the  market  value  of  the  stock 
the  lender  would,  upon  exercising  his  option,  receive  a  profit  greater  than  the 
legal  rate  of  interest.5  On  the  other  hand,  however,  if  there  is  a  hazard  of 
losing  legal  interest,  the  fact  that  upon  the  happening  of  a  contingency  the 
lender  may  receive  more  than  legal  interest  will  not  render  the  transaction 
usurious.6     So  if  the  provision  for  the  payment  of  excessive  interest  is 


1.  Necessity  for  Payment  in  Money — Ala- 
bama. —  Hamer  v.  Harrell,  2  Stew.  &  P.  (Ala.) 
323- 

Arkansas.  —  Sap  v.  Cobb,  60  Ark.  367  (ac- 
ceptance of  watch  for  interest). 

Kentucky.  —  Richardson  v.  Brown,  3  Bibb 
(Ky.)  207 ;  M'Ginnis  v.  Hart,  4  Bibb  (Ky.) 
327;  Denny  v.  Williamson,  4  B.  Mon.  (Ky.) 
372;  Lindley  v.  Sharp,  7  T.  B.  Mon.  (Ky.)  248; 
Woodard  v.  Fitzpatrick,  9  Dana  (Ky.)  121. 

North  Carolina.  —  Thorpe  v.  Ricks,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  613. 

Virginia.  —  Robertson  v.  Campbell,  2  Call 
(Va.)  421  ;  Raynolds  v.  Carter,  12  Leigh  (Va.) 
166,  37  Am.  Dec.  642. 

See  also  Gilmore  v.  Ferguson,  28  Iowa  220, 
per  Beck,  J. 

2.  Wright  v.  McAlexander,  1 1  Ala.  236 ; 
Hickman's  Succession,  13  La.  Ann.  364.  See 
also  Greer  v.  Caldwell,  14  Ga.  207,  58  Am.  Dec. 
553- 

3.  Wright  v.  McAlexander,  1 1  Ala.  236 ; 
Cross  v.  Hepner,  7  Ind.  359  ;  Joyner  v.  Vincent, 
4  Dev.  &  B.  L.  (20  N.  Car.)  512;  Bartlett  v. 
Thynes,  2  Hill  Eq.  (S.  Car.)  171. 

An  agreement,  on  making  a  loan,  to  receive 
the  rents  and  profits  of  land  for  a  term  of  years 
in  lieu  of  interest  is  not  usurious  though  such 
rents  and  profits  amount  to  more  than  lawful 
interest,  where  no  intention  appears  to  evade 
the  statute.    Cross  v.  Hepner,  7  Ind.  359. 

4.  Contingency  —  England.  —  White  v.  Wright, 
3  B.  &  C.  273,  10  E.  C.  L.  76;  Barnard  v. 
Young,  17  Ves.  Jr.  44. 

United  States.  —  Buttrick  v.  Harris,  1  Biss. 
(U.  S.)  443- 

New  York.  —  Thomas  v.  Murray,  34  Barb. 
(N.  Y.)  171  ;  Cleveland  v.  Loder,  7  Paige  (N. 
Y.)  S57 ;  Leavitt  v.  De  Launy,  4  N.  Y.  363 ; 
Browne  v.  Vredenburgh,  43  N.  Y.  195. 


North  Carolina.  —  Miller  v.  Life  Ins.  Co.,  118 
N.  Car.  612,  54  Am.  St.  Rep.  741. 

Pennsylvania.  —  Hartranft  v.  Uhlinger,  115 
Pa.  St.  270.  Compare  Philip  v.  Kirkpatrick, 
Add.  (Pa.)  124. 

South  Carolina.  —  Mortimer  v.  Pritchard, 
Bailey  Eq.  (S.  Car.)  505. 

Wisconsin.  —  Cooper  v.  Tappan,  9  Wis.  361. 
See,  however,  Faulcon  v.  Harriss,  2  Hen.  & 
M.  (Va.)  550. 

5.  Johnson  v.  Williamshurst,  1  L.  J.  Ch.  112; 
Powney  v.  Blomberg,  14  Sim.  179;  Barnard  v. 
Young,  17  Ves.  Jr.  44;  Cleveland  v.  Loder,  7 
Paige  (N.  Y.)  557. 

6.  England.  —  Grant  v.  Gordon,  2  Comyns 
583;  Chesterfield  v.  Jansen,  1  Wils.  C.  PI.  286; 
Pike  v.  Ledwell,  5  Esp.  164.  See,  however, 
Roberts  v.  Trenayne,  Cro.  Jac.  507. 

Alabama.  —  Wright  v.  McAlexander,  1 1  Ala. 
236.    Compare  Matlock  v.  Mallory,  19  Ala.  694. 

Connecticut.  —  Potter  v.  Yale  College,  8 
Conn.  52. 

Iowa.  —  Marshalltown  First  Nat.  Bank  v. 
Owen,  23  Iowa  185;  Gilmore  v.  Ferguson,  28 
Icwa  220. 

New  York.  —  Clift  v.  Barrow,  108  N.  Y.  187. 
See  also  Parker  v.  Coburn,  10  Allen  (Mass.) 
82. 

Where  two  persons  entered  into  an  agree- 
ment that  one  of  them  should  allow  his  name  to 
be  used  in  a  banking  business,  without  sharing 
in  the  profits  and  losses,  but  that  he  should  re- 
ceive as  "  his  share  of  the  profits  "  ten  per  cent, 
per  annum  on  all  deposits  made  by  him  with 
the  bank,  it  was  held  that  the  contract  was  not 
usurious,  because  his  right  to  receive  anything 
depended  upon  the  contingency  of  there  being 
profits.    Clift  v.  Barrow,  108  N.  Y.  187. 

On  a  loan  of  three  thousand  dollars,  a  prom- 
ise to  give  to  the  lender  during  the  period  of 
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dependent  on  a  contingency  which  the  borrower  may  avoid  by  paying  the 
debt  with  legal  interest,  the  loan  will  not  be  deemed  usurious.1 

(2)  Post  Obits.  —  Agreements  by  a  borrower  to  pay  a  sum  much  larger  than 
the  amount  lent,  upon  the  death  of  an  ancestor  or  other  person  standing 
between  the  borrower  and  his  estate  in  expectancy,  have  been  held  not  to  be 
within  the  statutes  prohibiting  usury,  because  of  the  uncertainty  in  the  time 
of  payment  and  the  consequent  possibility  that  the  principal  and  legal  interest 
on  the  sum  lent  may  equal  or  exceed  the  sum  to  be  paid.3  If,  however,  such 
agreements  are  entered  into  as  a  device  or  cover  to  evade  the  statutes  against 
usury,  the  transaction  is  usurious.3  The  question  when  a  court  of  equity  will 
grant  relief  from  such  contracts,  as  catching  bargains,  has  been  heretofore 
fully  treated.4 

(3)  Sharing  Profits  in  Lieu  of  Interest.  —  Where  money  is  lent  to  be  used 
by  the  borrower  in  a  business  venture,  a  provision  that  the  borrower  shall 
receive  as  interest  a  share  in  the  profits  of  the  venture  does  not  render  the 
loan  usurious,  though  such  profits  exceed  in  fact  the  legal  rate  of  interest, 
since  there  is  no  certainty  that  the  lender  will  even  receive  the  legal  rate,  the 
amount  of  interest  depending  upon  a  contingency  as  to  profits.5  But  if  the 
repayment  of  the  loan  together  with  legal  interest  at  all  events  is  secured  to 


the  loan  all  future  dividends  on  certain  bank 
stock  of  the  nominal  value  of  three  thousand 
dollars  is  not  usurious,  though  the  average  divi- 
dends up  to  that  time  have  been  seven  per  cent, 
per  annum,  where  there  is  no  evidence  of  in- 
tent to  evade  the  statute.  Potter  v.  Yale  Col- 
lege, 8  Conn.  52. 

1.  State  v.  Elliott,  61  Kan.  518,  holding  that 
a  mortgage  of  personal  property  which  stipu- 
lates for  the  highest  legal  rate  01  interest  on 
the  mortgage  debt  and  an  additional  sum  in  the 
event  that  the  mortgagor  sells  the  mortgaged 
property  before  payment  of  the  mortgage  debt 
through  the  agency  of  another  than  the  mort- 
gagee is  not  necessarily  usurious,  as  the  mort- 
gagor can  avoid  the  contingency  and  therefore 
the  payment  of  the  claim  as  usury  by  discharg- 
ing the  debt  before  selling  the  property. 

2.  Post  Obits. —  Chesterfield  v.  Janssen,  1 
Atk.  340;  Lamego  v.  Gould,  2  Burr.  715;  Batty 
v.  Lloyd,  1  Vern.  141. 

Batty  v.  Lloyd,  1  Vern.  141,  is  the  leading 
case  upon  the  validity  of  post  obits.  There 
the  plaintiff  was  entitled  to  a  reversionary  es- 
tate after  the  death  of  two  persons,  both  ad- 
vanced in  years,  and  the  defendant  lent  to  her 
the  sum  of  three  hundred  and  fifty  pounds  upon 
her  agreement  to  pay  him  therefor  seven  hun- 
dred pounds  upon  the  death  of  the  life  tenants, 
both  of  whom  actually  died  within  two  years 
after  the  date  of  the  loan.  The  plaintiff  hav- 
ing brought  a  bill  for  relief  from  the  bargain, 
Lord  Keeper  North  refused  to  interfere,  saying 
that  although,  as  it  happened,  the  defendant 
had  made  a  very  good  bargain,  yet  it  might 
have  been  that  he  would  not  have  received  his 
money  under  the  terms  of  the  agreement  for 
twenty  years,  and  that  this  risk,  regarded  as 
from  the  date  of  the  loan,  fully  justified  the 
agreement  to  pay  double  the  amount  ad- 
vanced. 

3.  Thus,  where  a  person  lent  money  to  a  re- 
mainderman upon  the  security  of  his  reversion, 
upon  condition  that  if  the  tenant  for  life  died 
within  five  years  the  money  repaid  should  be 
double  that  which  was  lent,  and  if  the  tenant 


for  life  lived  beyond  five  years  the  money  re- 
paid should  be  treble  that  which  was  lent,  it 
was  held  that  though  it  was  not  impossible  that 
the  tenant  for  life  might  live  so  long  that  the 
lender  would  receive  no  more  than  his  princi- 
pal with  lawful  interest,  still  the  transaction  was 
a  colorable  evasion  of  the  usury  laws.  Mans- 
field v.  Ogle,  1  Jur.  N.  S.  603,  24  L.  J.  Ch.  450, 
3  W.  R.  557- 

4.  See  the  title  Catching  Bargain,  vol.  5, 
p.  764,  and  see  Post  Obit,  vol.  22,  p.  1082. 

5.  Showing  Profits  —  Illinois.  —  Goodrich  v. 
Rogers,  101  111.  523. 

Michigan.  —  Scripps  v.  Crawford,  123  Mich. 
173- 

Mississippi.  —  Duval  v.  Neal,  70  Miss.  288. 
New  Jersey.  —  Lilliendahl  v.  Stegmair,  45  N. 
J.  Eq.  648. 

New  York. — Johnston  v.  Ferris,  14  Daly 
(N.  Y.)  302;  Trask  v.  Hazazer,  (N.  Y.  Super. 
Ct.  Spec.  T.)  4  N.  Y.  Supp.  635  ;  Niebuhr  v. 
Schreyer,  (C.  PI.  Gen.  T.)  13  N.  Y.  Supp.  809; 
Hall  v.  Daggett,  6  Cow.  (N.  Y.)  653. 

Pennsylvania.  —  Scott  v.  Kennedy,  201  Pa. 
St.  462 ;  Duffy  v.  Gilmore,  202  Pa.  St.  444. 

See  also  Brophy  v.  Holmes,  2  Molloy  1 ; 
Weaver  v.  Burnett,  no  Iowa  567. 

Thus,  where  a  merchant  gave  a  bill  of  sale  of 
his  stock  of  goods  to  one  who  advanced  money 
to  him  as  a  loan,  under  an  agreement  that  the 
merchant  should  continue  the  business  at  a 
salary  and  one-half  the  profits,  the  other  half 
to  be  paid  to  the  lender,  it  was  held  that  the 
transaction  was  not  usurious  though  the  half 
of  the  profits  received  by  the  lender  greatly 
exceeded  the  legal  interest  on  the  money  loaned. 
Goodrich  v.  Rogers,  101  111.  523. 

So  where  the  lender  advanced  money  to  en- 
able the  borrower  to  put  a  book  before  the  pub- 
lic, and  in  consideration  was  to  receive  a  half 
interest  in  any  net  profits  that  might  arise  from 
the  venture,  and  also  stipulated  for  the  return 
of  the  advancement  with  legal  interest  if  the 
requisite  funds  should  arise  in  the  prosecution 
o<"  (he  enterprise,  it  was  held  that  the  loan  was 
n  n  usurious.  Duval  v.  Neal,  70  Miss.  288. 
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the  borrower,  an  additional  agreement  that  he  may  also  share  in  the  profits 
of  the  venture  will  render  the  loan  usurious,  as  the  lender  thereby  secures  in 
addition  to  the  legal  interest  a  chance  for  excessive  interest.1 

h.  Time  for  Which  Interest  May  Be  Computed  —  (i)  In  General.  — 
In  determining  whether  a  loan  is  usurious,  the  interest  is  to  be  computed  for 
the  time  of  the  loan,3  and  if  a  note  or  other  evidence  of  indebtedness  is  ante- 
dated for  the  purpose  of  obtaining  more  than  legal  interest  for  the  time  of  the 
loan,  this  constitutes  usury.3  But  as  agreements  for  the  payment  of  money 
are  frequently  executed  subsequently  to  the  transactions  which  form  their 
consideration,  as  where  the  note  or  other  evidence  of  indebtedness  is  not 
executed  until  after  the  loan  is  actually  made,  or  until  after  a  sale  of  chattels 
on  credit,  which  forms  the  consideration,  a  note  or  other  evidence  of  indebted- 
ness is  not  usurious  on  its  face  because  it  in  terms  bears  interest  from  a  time 
prior  to  its  date.*  Thus,  where  a  bank  carries  a  proposed  discount  to  the 
credit  of  a  customer  and  honors  checks  drawn  upon  it,  the  subsequent  dis- 
counting of  a  note  as  of  the  date  when  the  credit  was  given  does  not 
render  the  transaction  usurious.5  If,  however,  a  chattel  or  land  is  sold  on 
credit  without  liability  for  interest  during  the  term  of  credit,  and  after  the 
expiration  of  the  term  of  credit  the  purchaser  gives  his  note  or  other  obli- 
gation for  the  purchase  price,  bearing  the  highest  legal  rate  of  interest,  a 
provision  for  interest  from  the  time  of  the  sale  will  render  the  note  usurious. 
In  such  a  case  the  creditor  would,  in  contemplation  of  the  forbearance  after 
the  termination  of  the  credit,  receive  the  highest  legal  rate  during  the  time 
of  forbearance  and  in  addition  interest  during  the  term  of  credit,  to  which  he 
was  not  entitled  under  the  terms  of  sale.6  Where  a  note  or  other  obligation 
bearing  interest  from  date  is  given  for  money  lent  after  its  date,  and  a  credit 
for  the  interest  accrued  up  to  the  time  of  the  loan  is  indorsed  on  the  note, 
the  transaction  is  not  usurious.7 

Ketention  of  Money  by  Lender  After  Contract  of  Loan.  —  Where  interest  is  reserved 
from  the  time  of  the  contract  for  the  loan,  the  fact  that  the  lender  does  not 
at  such  time  pay  over  the  entire  amount  of  the  loan  to  the  borrower,  but 
retains  in  his  hands  a  part  thereof  subject  to  the  call  of  the  borrower,  does 
not  necessarily  render  the  contract  usurious.8  If,  however,  there  is  an  agree- 
ment, not  entered  into  for  the  benefit  of  the  borrower,  but  as  an  additional 

1.  Morse  v.  Wilson,  4  T.  R.  353;  Weaver  v.  South  Carolina.  —  Levy  v.  Hampton,  1  Mc- 
Burnett,   110  Iowa  567;  Sweet  v.  Spence,  35  Cord  L.  (S.  Car.)  145. 

Barb.  (N.  Y.)  44.      Compare  Rapier  v.  Gulf  Texas.  —  Rutherford  v.  Smith,  28  Tex.  322. 

City  Paper  Co.,  77  Ala.  126.  Wisconsin.  —  Andrews  v.  Hart,  17  Wis.  297. 

2.  Time  for  Which  Interest  to  Be  Computed. —  Canada.  —  Gates  v.  Crooks,  Draper  (U.  C.) 
Miller  v.  Ferguson,  (Ky.  1898)  47  S.  W.  Rep.  454. 

1081.  A  note  expressed  for  a  given  sum  "  with 

3.  Antedating  Obligation. —  Ansley  v.  Pied-  three  years'  interest  at  six  per  cent.,"  payable 
mont  Bank,  113  Ala.  467,  50.  Am.  St.  Rep.  122;  one  year  after  date,  is  not  on  its  face  usurious, 
Vail  v.  Van  Doren,  45  Neb.  450  ;  Williams  v.  because  it  does  not  appear  but  that  at  the  date 
Williams,  15  N.  J.  L.  255.  0+  the  note  there  was  a  debt  due  with  t-wp  years' 

4.  United  States.  —  U.  S.  v.  Williams,  5  Mc-  interest  already  accrued.  Scheidig  v.  Bemis,  58 
Lean  (U.  S.)   133;  Ewing  v.  Howard,  7  Wall.  Hun  (N.  Y.)  606,  12  N.  Y.  Supp.  47. 

(U.  S.)  499.  5.  Walker  v.  Washington  Bank,  3  How.  (U. 

Alabama.  —  Ar.sley  v.    Piedmont  Bank,    113  S.)  62. 

Ala.  467,  59  Am.  St.  Rep.  122.  6.  White  v.  Friedlander,  35  Ark.  52.  See, 

Louisiana.  —  Marsh  v.  Foster,  11  La.  Ann.  however,  Marvin  v.  Feeter,  8  Wend.  (N.  Y.)  533. 

181.  7.  Scruggs  v.  Scottish-American  Mortg.  Co., 

Massachusetts.  —  Holden  v.  Pollard,  4  Pick.  54  Ark.  566. 

(Mass.)  173.  8.  Retention  of  Money  by  Lender  After  Loan.  — 

Nebraska.  —  Menzie  v.  Smith,  63  Neb.  666.  Bishopp  v.  Blair,  90  111.  App.  64;  Keyes  v. 

New  York.  —  Leavitt  v.  Pell,  27  Barb.  (N.  Moultrie,  3  Bosw.  (N.  Y.)  1;  Geisberg  v.  Mu- 

Y.)  332;  Scheidig  v.  Bemis,  £8  Hun  (N.  Y.)  tual  Bldg.,  etc.,  Assoc.,  (Tex.  Civ.  App.  1900) 

606,  12  N.  Y.  Supp.  47;  Marvin  v.  Feeter,  8  60  S.  W.  Rep.  478. 

Wend.  (N.  Y.)  533;  Mutual  Ben.  Loan,  etc.,  Loan  on  House  to  Be  Constructed.  —  Bishopp  v. 

Co.  v .  Lynch,  54  N.  Y.  App.  Div.  559.    See  also  Blair,  90  111.  App.  64.    See  also  Luzenberg  v. 

Faulkner  v.  McNeil,  78  Hun  (N.  Y.)  505.  Bexar  Bldg.,  etc.,  Assoc.,  9  Tex.  Civ.  App.  261. 
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consideration  for  the  loan,  that  the  lender  shall  be  permitted  to  retain  a  pGr- . 
tion  of  the  loan  for  a  specified  time,  this  will  render  the  transaction  usurious.1 
Again,  in  negotiating  loans  it  frequently  becomes  necessary  to  permit  the 
retention  of  the  money  in  the  hands  of  the  lender  subject  to  the  call  of  the 
borrower  upon  his  completion  of  the  securities  for  the  loan ;  and  it  is  uni- 
versally recognized  that  when  such  a  provision  is  not  a  device  to  exact  illegal 
interest,  the  fact  that  interest  is  charged  for  the  time  during  which  the  money 
is  so  retained  does  not  render  the  transaction  usurious.2  And  when  a  contract 
for  a  loan  is  consummated  through  the  mails,  and  the  money  is  set  apart  for 
the  borrower  awaiting  the  execution  and  return  of  the  securities,  the  fact 
that  the  loan  bears  interest  during  the  time  while  the  money  is  so  set  apart 
does  not  violate  the  statutes  against  usury.3  Similarly,  where  money  is  lent 
on  the  security  of  property  to  be  purchased  and  shipped  to  the  borrower,  and 
is  kept  on  hand  by  the  lender  subject  to  the  call  of  the  borrower  to  pay  for 
property  purchased  according  to  the  contract  of  loan,  the  reservation  of  inter- 
est during  the  time  while  the  money  is  so  retained  does  not  amount  to  usury.4 

Repayment  of  Principal  in  Instalments.  —  Where  a  loan  is  made  presumably  for  a 
number  of  years  and  instalment  obligations  are  taken  payable  periodically 
during  such  time  for  the  amount  of  the  loan  with  the  highest  rate  of  interest 
on  the  entire  amount  lent  to  the  time  of  maturity  of  the  last  instalment,  the 
transaction  is  usurious,  since  the  borrower  is  thereby  required  to  pay  interest 
on  part  of  the  principal  after  it  has  been  repaid.5 

Agreements  to  Avoid  Involved  Calculations.  —  An  agreement  with  regard  to  the 
computation  of  interest  entered  into  bona  fide  for  the  sake  of  convenience  and 
to  save  numerous  and  involved  calculations,  and  not  for  the  purpose  of 
exacting  illegal  interest,  will  not  necessarily  render  the  transaction  usurious 
though  it  may  result  in  the  recovery  of  slightly  excessive  interest.6 

Discounting  for  Days  of  Grace.  —  In  discounting  a  note  entitled  to  days  of  grace, 
it  is  not  usurious  to  deduct  interest  for  the  days  of  grace.7 

Deducting  Interest  for  First  and  Last  Days.  —  In  discounting  notes  and  other  obli- 
gations payable  in  a  specified  number  of  days,  it  is  not  usurious  to  take 
interest  for  both  the  first  and  the  last  day  of  the  time  during  which  the  obli- 
gation runs;  and  this  principle  is  applicable  even  to  renewal  notes  where  the 
interest  on  the  original  obligation  had  included  both  the  first  and  the  last 
day,  though  double  interest  is  thereby  received  for  one  day  —  that  is,  for 
the  last  day  of  the  first  note  and  the  first  day  of  the  second  note.8 

Calculating  Month  as  Thirty  Days  —  Use  of  Rowlett's  Tables.  —  There  is  a  conflict  of 

1.  Thus,  the  retention  by  the  lender's  agent  5.  Repayment  of  Principal  in  Instalments. — 
of  the  money  loaned  for  several  months  after  Union  Sav.  Bank,  etc.,  Co.  v.  Dottenheim,  107 
the  execution  and  delivery  of  the  note  and  mort-  Ga.  606  ;  Galveston,  etc.,  Invest.  Co.  v.  Grymes, 
gage,  and  the  collection  of  interest  thereon  from  94  Tex.  609,  affirming  (Tex.  Civ.  App.  1899) 
their  date,  constitute  usury,  where  not  done  for  50  S.  W.  Rep.  467.  See  also  Gibbes  v.  Chisolm, 
the  accommodation  of  the  borrower.  Barr  v.  2  Nott  &  M.  (S.  Car.)  38,  10  Am.  Dec.  560. 
African  M.  E.  Mt.  Pisgah  Church,  (N.  J.  1887)  6.  Avoidance  of  Involved  Calculations.  — 
10  Atl.  Rep.  287.  Timberlake  v.  First  Nat.  Bank,  43  Fed.  Rep. 

2.  Investigating  and  Completing  Securities.  —  231. 

Daley  v.  Minnesota  Loan,  etc.,  Co.,  43  Minn.  7.  Days  of  Grace,  —  U.  S.  Bank  v.  Crabb,  2 

517;  Rose  v.  Munford,  36  Neb.  148;  Muir  v.  Cranch  (C.  C.)  299;  Union  Bank  v.  Gozler,  2 

Newark  Sav.  Inst.,  16  N.  J.  Eq.  537;  Keyes  v.  Cranch  (C.  C.)  349;  Thornton  v.  Washington 

Moultrie,  3  Bosw.  (N.  Y.)  1  ;  Bevier  v.  Covell,  Bank,  3  Pet.  (U.  S.)  36 ;  Renner  v.  Columbia 

87  N.  Y.  50.  Bank,  9  Wheat.   (U.  S.)   581  ;  Utica  Bank  v. 

Use  of  Money  by  Lender'?  Agent, —  And  the  Wager,  2  Cow.  (N.  Y.)  712;  Crump  v.  Trytitle, 

fact  that,  pending  the  examination  of  the  secur-  5  Leigh  (Va.)  251. 

ity,  the  lender's  agent,  without  authority,  used  In  discounting  a  note  payable  in  sixty  days 

the  money  temporarily  for  his  own  purposes  and  entitled  to  days  of  grace,  it  is  not  usurious 

does  not  render  the  loan  usurious  though  the  to  deduct  interest  for  sixty-four  days.    U.  S. 

borrower  pays  interest  during  that  time.   Bevier  Bank  v.  Crabb,  2  Cranch  (C.  C.)  299  ;  Union 

v.  Covell,  87  N.  Y.  50.  Bank  v.  Gozler,  2  Cranch  (C.  C.)  349. 

3.  Daley  v.  Minnesota  Loan,  etc.,  Co.,  43  8.  Utica  Bank  v.  Wager,  2  Cow.  (N.  Y.)  712; 
Minn.  517.  Parker  v.  Cousins,  2  Gratt.  (Va.)  388,  44  Am. 

4.  Wilson  v.  Kirby,  88  111.  566.  Dec.  388;  Crump  v.  Trytitle,  5  Leigh  (Va.)  251. 
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authorities  upon  the  question  whether  the  practice  among  banks  of  computing 
interest  according  to  Rowlett's  Tables,  by  which  thirty  days  constitute  a 
month,  or  three  hundred  and  sixty  days  a  year,  is  usurious  where  the  highest 
legal  rate  of  interest  is  taken.  In  .some  jurisdictions  the  use  of  such  tables 
has  been  held  to  render  the  transaction  usurious.1  The  better  doctrine  is, 
however,  that  in  the  absence  of  any  intention  to  take  :,legal  interest,  and 
where  it  appears  that  the  tables  were  used  for  convenience  of  computation, 
the  transaction  is  not  usurious.2  In  some  jurisdictions  it  is  now  provided  by 
statute  that  interest  computed  at  the  rate  of  one-twelfth  of  the  highest  legal 
rate  per  annum  for  every  thirty  days  shall  not  be  construed  to  exceed  the 
legal  rate.3 

(2)  Lender  Giving  Post-dated  Check,  Note,  etc.,  for  Money  Lent.  —  Where 
the  lender,  instead  of  paying  money  at  the  time  of  the  loan,  gives  his  post- 
dated check,  note,  or  other  obligation  for  the  money  lent,  if  such  obligation 
does  not  bear  interest  before  maturity  or  bears  a  lower  rate  of  interest  than 
the  loan,  which  bears  the  highest  legal  rate  of  interest,  the  transaction  is 
usurious,  as  the  lender  in  fact  receives  excessive  interest  amounting  to  the 
difference  between  the  interest  on  the  loan  and  the  interest  on  the  obligation 
given  by  him.4  This  rule  has  been  applied  where  a  bank,  in  discounting  a 
note  at  the  highest  legal  rate  of  interest,  gave  therefor  its  certificate  of  deposit 
payable  at  a  future  day  and  bearing  a  lower  rate  of  interest.5  Bi  t  it  has  been 
held  that  the  giving  of  a  certificate  of  deposit,  payable  at  a  future  day,  for 
the  proceeds  of  a  note  discounted  does  not  constitute  usury  when  it  is  done 
at  the  request  and  solely  for  the  accommodation  of  the  person  procuring 
the  discount.6 

i.  Taking  Interest  in  Advance.  —  While  in  some  early  decisions  it 
was  held  to  be  usurious  to  deduct  in  advance  from  the  money  lent  the  highest 


1.  Use  of  Rowlett's  Tables. —  Haas  v.  Flint,  8 
Blackf.  (Ind.)  67  ;  Utica  Bank  v.  Wager,  2  Cow. 
(N.  Y.)  712,  affirmed  8  Cow.  (N.  Y.)  398; 
Utica  Ins.  Co.  v.  Tilman,  1  Wend.  (N.  Y.)  555. 

In  New  York  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
(N.  Y.)  678,  Sutherland,  J.,  said:  "That  the 
principle  of  calculation  adopted  by  the  plaintiffs 
was  the  one  in  general  or  universal  use  among 
banks  cannot  alter  the  law  of  the  case.  A 
statute  cannot  be  abrogated  by  the  custom  or 
usage  of  a  particular  trade.  *  *  *  The 
custom  or  usage  of  banks  or  individuals  can- 
not shorten  a  year  to  three  hundred  and  sixty 
days." 

2.  Planters  Bank  v.  Bass,  2  La.  Ann.  430 ; 
Agricultural  Bank  v.  Bissell,  12  Pick.  (Mass.) 
586 ;  Planters'  Bank  v.  Snodgrass,  4  How. 
(Miss.)  573;  St.  Albans  Bank  v.  Scott,  1  Vt. 
426 ;  St.  Albans  Bank  v.  Stearns,  1  Vt.  430 ; 
Parker  v.  Cousins,  2  Gratt.  (Va.)  388,  44  Am. 
Dec.  388 ;  Crump  v.  Trytitle,  5  Leigh  (Va.) 
251  ;  North  Carolina  State  Bank  v.  Cowan,  8 
Leigh  (Va.)  238. 

3.  Statutory  Provisions.  —  See  the  local  stat- 
utes. 

Retroactive  Effect  of  Statute. —  In  Connecti- 
cut, where  a  note  made  in  182s  was  discounted 
at  bank,  upon  the  principle  of  Rowlett's  Tables, 
it  was  held  that  whether  such  note  was  usuri- 
ous in  its  inception  or  not,  the  defense  of  usury 
was  taken  away  by  the  validating  act  of  1827. 
Savings  Bank  v.  Bates,  8  Conn.  505. 

4.  Lender  Giving  Post-dated  Note,  Etc.  — 
Gaither  v.  Farmers',  etc.,  Bank,  1  Pet.  (U.  S.) 
37 ;  State  Bank  v.  Ayers,  7  N.  J.  L.  130,  11  Am. 
Dec.  535 ;   Lane  v.  Losee,   2   Barb.   (N.  Y.) 
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56;  Williams  v.  Fowler,  (Supm.  Ct.  Gen.  T.) 
22  How.  Pr.  (N.  Y.)  4;  Pratt  v.  Adams,  7 
Paige  (N.  Y.)  615;  New  York  L.  Ins.,  etc.,  Co. 
v.  Beebe,  7  N.  Y.  364;  Schermerhorn  v.  Ameri- 
can L.  Ins.,  etc.,  Co.,  14  Barb.  (N.  Y.)  131. 

Thus,  where  the  lender  gave  his  checks  pay- 
able six  months  thereafter  without  interest, 
thus  securing  to  himself  a  premium  of  six 
months'  interest  on  the  money  lent,  the  trans- 
action was  held  to  be  usurious.  Lane  v.  Losee, 
2  Barb.  (N.  Y.)  56. 

Where  a  note  is  discounted  at  a  bank  at  the 
highest  rate  of  interest,  under  an  agreement  be- 
tween the  borrower  and  the  bank  that  the  for- 
mer shall  receive  the  money  lent  in  bills  of  the 
bank,  and  will  at  his  expense  cause  such  bills 
to  be  kept  in  circulation  until  the  note  becomes 
due,  the  transaction  is  usurious.  Pratt  v. 
Adams,  7  Paige  (N.  Y.)  615.  Compare  North- 
ampton Bank  v.  Allen,  10  Mass.  284^ 

5.  Certificate  of  Deposit.  —  Gillett  v.  Averill, 
5  Den.  (N.  Y.)  85.  See  also  Gaither  v.  Far- 
mers, etc.,  Bank,  1  Pet.  (U.  S.)  37;  New  York 
L.  Ins.,  etc.,  Co.  v.  Beebe,  7  N.  Y.  364. 

6.  Knox  v.  Goodwin,  25  Wend.  (N.  Y.)  643. 
Though  a  person  procuring  a  discount  or  loan 

may,  without  rendering  the  transaction  usuri- 
ous, receive  from  the  bank  a  certificate  of  de- 
posit drawing  a  lower  rate  of  interest  than  the 
discount,  yet  it  is  not  enough  to  repel  the  impu- 
tation of  usury  that  the  proposition  for  the  cer- 
tificate came  from  the  borrower,  and  not  from 
the  bank.  It  must  have  been  shown  to  have 
been  given  at  the  bona  fide  request  of  the  bor- 
rower, and  solely  for  his  accommodation.  Gil- 
lett v.  Averill,  5  Den.  (N.  Y.)  85. 
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rate  of  interest,  because  the  borrower  would  not  have  the  use  of  the  whole 
amount  lent  during  the  time  for  which  interest  was  paid,1  the  later  decisions, 
though  some  of  the  earlier  may  have  been  based  to  some  extent  upon  the 
practice  of  bankers  and  merchants,2  uphold  as  free  from  usury  the  taking  of 
interest  in  advance  on  short  loans;3  and  the  same  rule  has  been  applied  to 
transactions  other  than  the  discounting  of  short-time  paper  in  commercial 
transactions  or  by  banks.4    Stiil  in  some  cases  it  has  been  held  that  the  prac- 


1.  Taking  Interest  in  Advance.  —  Barnes  v. 
Worlich,  Cro.  Jac.  25 ;  Loyd  v.  Williams,  3 
Wils.  C.  PI.  262.    See  also  Floyer  v.  Edwards, 

1  Co,wp.  112;  Marsh  v.  Martindale,  3  B.  &  P. 
154- 

2.  Utica  Bank  v.  Wager,  2  Cow.  (N.  Y.)  767. 

3.  England.  —  Floyer  v.  Edwards,  1  Cowp. 
112;  Auriol  v.  Thomas,  2  T.  R.  52;  Lloyd  v. 
Williams,  2  W.  Bl.  792.  See,  however,  Marsh 
v.  Martindale,  3  B.  &  P.  154. 

United  States.  —  Walker  v.  Washington 
Bank,  3  How.  (U.  S.)  62;  Thornton  v.  Wash- 
ington Bank,  3  Pet.  (U.  S.)  40  ;  Meyer  v.  Mus- 
catine, 1  Wall.  (U.  S.)  384 ;  Fleckner  v.  U.  S. 
Bank,' 8  Wheat.  (U.  S.)  338;  Fowler  v.  Equi- 
table Trust  Co.,  141  U.  S.  384. 

Arkansas.  —  Vahlberg  v.  Keaton,  51  Ark. 
534,  14  Am.  St.  Rep.  73;  Newport  Bank  v. 
Cook,  60  Ark.  288,  46  Am.  St.  Rep.  171.  See, 
however,  Hogan  v.  Hensley,  22  Ark.  413. 

Connecticut.  —  Phelps  v.  Kent,  4  Day  (Conn.) 
96. 

District  of  Columbia.  —  Leavenworth  Second 
Nat.  Bank  v.  Smoot,  2  MacArthur  (D.  C.)  371. 

Georgia.  —  Mackenzie  v.  Flannery,  90  Ga. 
590 ;  Union  Sav.  Bank,  etc.,  Co.  v.  Dottenheim, 
107  Ga.  614;  McCall  v.  Herring,  116  Ga.  235. 

Illinois.  —  McGill  v.  Ware,  5  111.  21  ;  Telford 
v.  Garrels,  132  111.  550;  Willett  v.  Maxwell, 
169  111.  540;  Maxwell  v.  Willett,  49  111.  App. 
564. 

Indiana.  —  Haas  v.  Flint,  8  Blackf.  (Ind.) 
67. 

Kentucky.  —  Warren  Deposit  Bank  v.  Robin- 
son, (Ky.  1896)  35  S.  W.  Rep.  275. 

Maine.  —  Ticonic  Bank  v.  Johnson,  31  Me. 
414. 

Massachusetts.  —  Lyman  v.  Morse,  1  Pick. 
(Mass.)  295,  note;  Agricultural  Bank  v.  Bis- 
sell,  12  Pick.  (Mass.)  586;  Maine  Bank  v. 
Butts,  9  Mass.  54. 

Nebraska.  —  Tepoel  v.  Saunders  County  Nat. 
Bank,  24  Neb.  815. 

New  Jersey.  —  Bridgewater  Copper  Min.  Co. 
v.  Hoyt,  6  N.  J.  Eq.  625  ;  State  Bank  v.  Ayers, 
7  N.  J.  L.  130,  11  Am.  Dec.  535. 

New  York.  —  Hawks  v.  Weaver,  46  Barb.  (N. 
Y.  164;  New  York  Firemen  Ins.  Co.  v.  Sturges, 

2  Cow.  (N.  Y.)  664;  New  York  Firemen  Ins. 
Co.  v.  Ely,  2  Cow.  (N.  Y.)  678  ;  Utica  Bank  v. 
Wager,  2  Cow.  (N.  Y.)  712;  Utica  Bank  v. 
Smalley,  2  Cow.  (N.  Y.)  770,  14  Am.  Dec.  526  ; 
Bloomer  v.  Mclnerney,  30  Hun  (N.  Y.)  201  ; 
Manhattan  Co.  v.  Osgood,  15  Johns.  (N.  Y.) 
162;  Mowry  v.  Bishop,  5  Paige  (N.  Y.)  98; 
Utica  Bank  v.  Phillips,  3  Wend.  (N.  Y.)  408; 
Utica  Ins.  Co.  v.  Bloodgood.  4  Wend.  (N.  Y.) 
652;  Marvine  v.  Hymers.  12  N.  Y.  223. 

North  Carolina.  —  State  Bank  v.  Hunter,  1 
Dev.  L.  (12  N.  Car.)  100. 

Pennsylvania.  —  Pawling  v.  Pawling,  4 
Yeates  (Pa.)  220. 


South  Carolina.  —  Newton  v.  Woodley,  55  S. 
Car.  132. 

Texas.  —  Tucker  v.  Coffin,  7  Tex.  Civ.  App. 
415;  Webb  v.  Pahde,  (Tex.  Civ.  App.  1897;  43 
S.  W.  Rep.  19. 

Vermont. — St.  Albans  Bank  v.  Scott,  1  Vt.  426. 
Virginia.  —  Parker  v.  Cousins,  2  Gratt.  (Va.) 
372,  44  Am.  Dec.  388 ;  Stribbling  v.  Bank  of 
the  Valley,  5  Rand.  (Va.)  132  ;  North  Carolina 
State  Bank  v.  Cowan,  8  Leigh  (Va.)  238. 

But  see  Hiller  v.  Ellis,  72  Miss.  701;  Polk- 
inghorne  v.  Hendricks,  61  Miss.  366;  Hyde  v. 
Finley,  26  Miss.  468 ;  Commercial  Bank  v. 
Nolan,  7  How.  (Miss.)  508. 

"Banking  Principles."  —  The  term  "banking 
principles,"  in  statutes  authorizing  banks  to 
loan  and  negotiate  their  money  upon  banking 
principles,  authorizes  them  to  deduct  the  interest 
on  loans  at  the  time  of  making  them.  Maine 
Bank  v.  Butts,  9  Mass.  54. 

Duration  of  Loan.  —  It  has  been  held  that  there 
is  no  usury  in  taking  interest  in  advance  in 
discounting  three-months  paper,  Vahlberg  v. 
Keaton,  51  Ark.  534,  14  Am.  St.  Rep.  73;  six- 
months  paper,  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wend.  (N.  Y.)  652  ;  Bloomer  v.  Mclnerney,  30 
Hun  (N.  Y.)  201  ;  Webb  v.  Pahde,  (Tex.  L4iv. 
App.  1897)  43  S.  W.  Rep.  19;  or  twelve-months 
paper,  Newport  Bank  v.  Cook,  60  Ark.  288,  46 
Am.  St.  Rep.  171;  McGill  v.  Ware,  5  III.  21; 
Mitchell  v.  Lyman,  77  111.  525  ;  Willett  v.  Max- 
well, 169  111.  540;  Maxwell  v.  Willett,  49  111. 
App.  564;  Cole  v.  Lockhart,  2  Ind.  631; 
Bloomer  v.  Mclnerney,  30  Hun  (N.  Y.)  201. 

4.  United  States.  —  Fowler  v.  Equitable  Trust 
Co.,  141  U.  S.  384. 

Illinois.  —  McGill  v.  Ware,  5  111.  21;  Brown 
V.  Scottish-American  Mortg.  Co.,  no  111.  235; 
Polen  v.  Palmer,  53  111.  App.  223. 

Indiana.  —  English  v.  Smock,  34  Ind.  115,  7 
Am.  Rep.  215. 

Minnesota.  —  Swanson  v.  Realization,  etc., 
Corp.,  70  Minn.  380. 

New  Jersey.  —  Hoyt  v.  Bridgewater  Copper 
Min.  Co.,  6  N.  J.  Eq.  253,  625  (semiannually 
in  advance). 

New  York.  —  Bloomer  v.  Mclnerney,  30  Hun 
(N.  Y.)  201  (twelve-months  mortgage  bond, 
semiannual  interest  in  advance). 

South  Carolina.  —  Newton  v.  Woodley,  55  S. 
Car.  132;  Heyward  v.  Williams,  63  S.  Car.  470. 

Paper  Running  from  Two  to  Five  Years  — 
The  rule  has  also  been  applied  with  regard  to 
taking  interest  in  advance  on  paper  running 
from  two  to  five  years.  Fleckner  v.  U.  S.  Bank.  8 
Wheat.  (U.  S.)  338  (twenty-three-months  paper, 
interest  taken  in  advance)  ;  Brown  v.  Scottish- 
American  Mortg.  Co.,  no  111.  235  (interest 
taken  in  advance  semiannually  on  paper  running 
five  years)  ;  Bacchus  v.  Moreau,  7  Rob.  (La.) 
539  (interest  taken  semiannually  in  advance  on 
paper  running  five  years). 

491  Volume  XXIX. 


/ 


What  Constitutes  Usury. 


USURY. 


Payment  of  Usurious  Interest. 


tice  of  permitting  the  taking  of  interest  in  advance  should  be  restricted  to 
banking  and  commercial  transactions  in  discounting  commercial  paper.1 

In  the  Case  of  Loans  Running  Several  Years  the  exaction  of  a  part  of  the  interest 
in  advance  for  the  full  period  of  the  loan  has  been  held  not  to  render  the  loan 
usurious;  2  but  where  a  loan  is  to  run  for  several  years,  it  has  been  held  that 
to  deduct  in  advance  the  highest  rate  of  interest  for  the  entire  period  of  the 
loan  would  constitute  usury.3 

Interest  Practically  Equaling  Principal.  —  It  would  certainly  seem  that  the  exac- 
tion of  the  interest  in  advance  for  the  entire  period  of  a  loan  which  was  to 
run  for  a  long  time  would  render  the  transaction  usurious  where  such  exaction 
would  absorb  so  much  of  the  principal  as  to  leave  to  the'  borrower  very  little 
of  the  amount  agreed  on  to  be  loaned.4 

statutes  in  some  jurisdictions  expressly  authorize  the  taking  of  interest  in 
advance.5 

j.  Taking  Interest  Semiannually,  Quarterly,  Etc.  —  Contracts 
for  loans  running  for  periods  of  more  than  a  year  frequently  provide  for  the 
payment  of  interest  semiannually,  quarterly,  or  at  other  intervals  shorter  than 
a  year,  and  it  is  universally  held  that  such  provisions  do  not  render  the 
transaction  usurious.6 

k.  Compound  Interest.  — There  is  a  conflict  in  the  decisions  on  the 
question  whether  a  provision  for  compounding  the  interest  will  render  usuii- 
ous  a  contract  for  a  loan  or  forbearance  wherein  the  maximum  rate  of  interest 
is  reserved. 

Agreement  at  Time  of  loan  or  Forbearance.  —  In  the  case  of  loans  running  for  a 
number  of  years,  it  is  held  in  some  jurisdictions  that  a  provision  at  the  time 
of  the  loan  for  the  compounding  of  the  interest  periodically,  by  adding  the 
amount  of  the  matured  interest  at  each  period  to  the  principal  and  calculating 
the  future  interest  for  the  next  period  on  the  principal  so  formed,  and  so  on 
to  the  maturity  of  the  loan,  will  render  the  transaction  usurious ;  in  such  a 
case  compound  interest  is  paid  on  compound  interest.7    In  other  jurisdic- 

1.  Marsh  v.  Martindale,  3  B.  &  P.  154;  44  Conn.  493;  Union  Sav.  Bank,  etc.,  Co.  v. 
Hogan  v.  Hensley,  22  Ark.  413;  Penn  Mut.  L.  Dattenheim,  107  Ga.  606;  Hawley  v.  Howell, 
Ins.  Co.  v.  Carpenter,  40  Ohio  St.  260.  6c  Iowa  79;  Mowry  v.  Bishop,  5  Paige  (N.  Y.) 

2.  Fowler  v.  Equitable  Trust  Co.,  141  U.  S.  98;  Cook  v.  Courtright,  40  Ohio  St.  248,  48 
384;  Brown  v.  Scottish- American  Mortg.  Co.,  Am.  Rep.  681. 

no  111.  235  (deducting  one  per  cent,  interest  in  And  this  has  been  held  under  a  statute  pro- 
advance  on  loan  for  five  years)  ;  Swanson  hibiting  more  than  "  ten  cents  on  the  hundred 
v.  Realization,  etc.,  Corp.,  70  Minn.  380 ;  by  the  year."  Hawley  v.  Howell,  60  Iowa  79 ; 
Foster  v.  Pitman,  (Neb.  1902)  89  N.  W.  Rep.  Ragan  v.  Day,  46  Iowa  239. 
763.  Payable  Semiannually.  —  Goodrich  v.  Rey- 
Thus,  in  Fowler  v.  Equitable  Trust  Co.,  141  nolds,  31  111.  490,  83  Am.  Dec.  240;  Fisher  v. 
U.  S.  384,  where  a  loan  was  made  for  five  years  Anderson,  25  Iowa  28,  95  Am.  Dec.  761  ;  Haw- 
at  ten  per  cent.,  the  legal  rate  of  interest,  and  ley  v.  Howell,  60  Iowa  79  ;  Taylor  v.  Hiestand. 
three  per  cent,  of  the  interest  for  the  entire  46  Ohio  St.  34s  ;  Monnett  v.  Sturges,  25  Ohio 
period  of  the  loan  was  exacted  in  advance,  this  St.  384 ;  Cook  v.  Courtright,  40  Ohio,  St.  248, 
was  held  not  to  render  the  loan  usurious.  48  Am.  Rep.  681  ;  Martin  v.  Land  Mortg.  Bank, 

3.  Smith  v.  Parsons,  55  Minn.  520.  See,  5  Tex.  Civ.  App.  167;  Tallman  v.  Truesdell,  3 
however,  Swanson  v.  Realization,  etc.,  Corp.,  70  Wis.  443. 

Minn.  380.  Payable  Quarterly.  —  Mowry  v.  Shumway,  44 

4.  McCall  v.  Herring,  116  Ga.  235  (loan  for  Conn.  493;  Brown  v.  Vandyke,  8  N.  J.  Eq.  795, 
five  years  deducting  entire  interest  for  whole  55  Am.  Dec.  250. 

period).    See  also  Fowler  v.  Equitable  Trust  Monthly.  —  Hatch  v.  Douglas,  48  Conn.  116, 

Co.,  141  U.  S.  384.  40  Am.  Rep.  154;  Briggs  v.  Iowa  Sav.  Loan 

5.  Statutory  Provisions.  —  See  the  local  stat-  Assoc.,  114  Iowa  232. 

utes,  and  see  Rose  v.  Munford,  36  Neb.  148;  7.  Compound  Interest — Agreement  at  Time  of 

Pierce  v.  Davey,  43  Neb.  45  ;  Steen  v.  Stretch,  Loan.  —  Peddicord   v.    Connard,    85    111.  102; 

50  Neb.  572;  Foster  v.  Pitman,  (Neb.  1902)  89  Leonard  v.  Patton,  106  111.  99;  Galesburg  First 

N.  W.  Rep.  763.  Nat.  Bank  v.  Davis,  108  111.  633  ;    Drury  v. 

6.  Interest  Payable  Semiannually,  Qun-fry,  Wolfe,  134  111.  294;  Cox  v.  Brookshire,  76  N. 
j;tCi —  Barnes  v.  Worlich,  Cro.  Jac.  25;  Grysill  Car.  314.  See  also  Kimbrough  v.  Lukins,  70 
v.  Whichcott,  Cro.  Car.  283;  Meyer  v.  Musca-  Ind.  373;  Brown  v.  Crow,  (Tex.  Civ.  App. 
tine,  1  Wall.  (U.  S.)  384;  Mowry  v.  Shumway,  1895)  29  S.  W.  Rep.  653. 
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tions,  provisions  in  contracts  for  loans  whereby  the  interest  is  to  be  added  to 
the  principal  annually  to  form  a  new  principal  have  been  held  not  to  constitute 
usury.'  Though  interest  may  be  taken  in  advance,  it  has  been  held  to  be 
usury  to  take  an  obligation  at  the  time  of  the  loan  for  the  interest  to  accrue 
during  the  loan,  bearing  interest  from  the  date  of  the  loan.2  A  provision 
that  in  case  of  the  nonpayment  of  the  interest  reserved  when  due,  simple 
interest  shall  be  paid  on  such  overdue  interest,  will  not  constitute  usury.3 
This  is  especially  true  with  regard  to  interest  coupons  which  are  annexed  to 
obligations  given  for  money  lent,4  and  it  is  immaterial  that  the  interest  is 
payable  semiannually.5  Such  a  provision  is  somewhat  in  the  nature  of  a 
penalty  for  failing  to  pay  the  interest  when  due.6 

The  Statutes  in  Some  Jurisdictions  prohibit  or  limit  the  right  to  compound 
interest,7  and  in  Idaho  it  has  been  held,  under  a  statute  prohibiting  compound 
interest,  but  allowing  persons  to  agree  to  pay  interest  on  overdue  interest, 
that  an  agreement  at  the  time  of  a  loan  to  pay  interest  on  interest  if  not  paid 
when  due  will  render  the  loan  usurious.8 

Agreement  at  Maturity  of  interest.  —  After  an  instalment  of  interest  has  accrued 
upon  a  loan,  it  may  then,  by  agreement,  be  added  to  the  principal  and  made 
thereafter  to  bear  interest.9    So  after  an  indebtedness  bearing  interest  has 

Texas.  —  Miner  v.  Paris  Exch.  Bank,  53  Tex. 
559 ;  Roane  v.  Ross,  84  Tex.  46  ;  Martin  v. 
Land  Mortg.  Bank,  5  Tex.  Civ.  App.  167  ; 
Crider  v.  San  Antonio  Real-Estate,  etc.,  Assoc., 
89  Tex.  597 ;  Geisberg  v.  Mutual  Bldg.,  etc., 
Assoc.,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
478 ;  Hillsboro  Oil  Co.  v.  Citizens'  Nat.  Bank, 
(Tex.  Civ.  App.  1903)  75  S.  W.  Rep.  336. 
Compare  Krause  v.  Pope,  78  Tex.  473. 

See  also  Yndart  v.  Den,  116  Cal.  533,  58  Am. 
St.  Rep.  200. 

4.  Stickney  v.  Moore,  108  Ala.  590;  Benne- 
son  v.  Savage,  130  111.  353. 

5.  Hawley  v.  Howell,  60  Iowa  79  ;  Taylor  v. 
Hiestand,  46  Ohio  St.  345 ;  Martin  v.  Land 
Mortg.  Bank,  5  Tex.  Civ.  App.  167. 

The  fact  that  interest  on  a  debt  secured  by 
a  trust  deed  is  to  be  paid  by  coupon  notes  semi- 
annually, and  that  such  coupons  bear  interest 
at  twelve  per  cent,  after  maturity,  does  not 
render  the  loan  usurious.  Martin  v.  Land 
Mortg.  Bank,  5  Tex.  Civ.  App.  167. 

6.  Hager  v.  Blake,  16  Neb.  12. 

7.  Statutory  Provisions.  —  See  Citizens'  Nat. 
Bank  v.  Donnell,  172  Mo.  384,  and  see  the  local 
statutes. 

8.  Vermont  L.  &  T.  Co.  v.  Hoffman,  5  Idaho 
376,  95  Am.  St.  Rep.  186  (coupon  interest  notes 
bearing  interest  after  maturity)  ;  Vermont  L. 
&  T.  Co.  v.  Tetzlaff,  6  Idaho  105. 

9.  Agreement  at  Maturity  of  Interest  —  Eng- 
land. —  Blackburn  v.  Warwick,  2  Y.  &  C.  Exch. 
92,  6  L.  J.  Exch.  17. 

United  States.  —  Oliver  v.  Decatur,  4  Cranch 
(C.  C.)  461. 
Alabama.- — Gross  v.  Coffey,  m  Ala.  468. 
Arkansas.  —  Magruder    v.    State    Bank,  18 
Ark.  9. 

Connecticut.  —  Camp  v.  Bates,  1 1  Conn. 
487. 

Georgia.  —  Pinckard  v.  Ponder,  6  Ga.  253 ; 
Merck  v.  American  Freehold  Land  Mortg.  Co., 
79  Ga.  213. 

Illinois.  —  Thayer  v.  Wilmington  Star  Min. 
Co.,  105  111.  540;  McGovern  v.  Union  Mut'.  L. 
Tns.  Co.,  109  111.  151  ;  Gilmore  v.  Bissell.  124 
111.  488;  Telford  v.  Garells,  31  111.  App.  441, 
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1.  Thus,  on  a  loan  of  two  thousand  eight 
hundred  dollars,  a  mortgage  was  given  for  three 
thousand  dollars,  and  it  was  provided  that  in- 
terest on  the  sum  lent  should  be  added  until  it 
increased  the  principal  to  three  thousand  dol- 
lars, and  that  thereupon  interest  should  begin 
to  run  on  the  last-mentioned  sum.  This  agree- 
ment was  held  not  to  be  usurious.  Mount  v. 
Suydam,  4  Sandf.  Ch.  (N.  Y.)  399. 

2.  Galesburg  First  Nat.  Bank  v.  Davis,  108 
111.  633- 

3.  Interest  on  Overdue  Interest  ■ — ■  England.  — 
Tarleton  v.  Backhouse,  G.  Coop.  231  ;  Le 
Grange  v.  Hamilton,  4  T.  R.  613. 

Alabama.  —  Ginn  v.  New  England  Mortg.  Se- 
curity Co.,  92  Ala.  135  ;  Stickney  v.  Moore,  108 
Ala.  590. 

Colorado.  —  Hochmark  v.   Richler,   16  Colo. 

263. 

Georgia.  —  Scott  v.  Safford,  37  Ga.  384; 
Merck  v.  American  Freehold  Land  Mortg.  Co., 
79  Ga.  213. 

Illinois.  —  Abbott  v.  Stone,  172  111.  634,  64 
Am.  St.  Rep.  60  ;  Bowman  v.  Neely,  46  111.  App. 
139.    Compare  Leonard  v.  Patton,  106  111.  99. 

Iowa.  —  Hawley  v.  Howell,  60  Iowa  79. 

Louisiana.  —  Compton  v.  Compton,  5  La. 
Ann.  620  ;  Scottish  American  Mortg.  Co.  v.  Og- 
den,  49  La.  Ann.  8 ;  Chadwick  v.  Menard,  104 
La.  38. 

Massachusetts.  —  Wilcox    v.    Howland,  23 
Pick.  (Mass.)  169. 
Montana.  —  Stanford   v.    Coram,    26  Mont. 

285. 

Nebraska.  —  Hager  v.  Blake,  16  Neb.  12; 
Mathews  v.  Toogood,  23  Neb.  536,  8  Am.  St. 
Rep.  131  ;  Richardson  v.  Campbell,  34  Neb.  181, 
33  Am.  St.  Rep.  633  ;  Rose  v.  Munford,  36  Neb. 
148;  Lewis  Invest.  Co.  v.  Boyd,  48  Neb.  604. 

North  Carolina.  —  Bledsoe  v.  Nixon,  69  N. 
Car.  89,  12  Am.  Rep.  642,  explained  in  Cox  v. 
Brookshire,  76  N.  Car.  314. 

Ohio.  —  Taylor  v.  Hiestand,  46  Ohio  St.  345. 

South  Carolina.  —  Baum  v.  Raley,  53  S.  Car. 
32. 

Tennessee.  —  Hale  v.  Hale,  1  Coldw.  (Tenn.) 
233,  78  Am.  Dec.  490. 
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matured,  it  is  not  usurious  in  extending  the  time  of  payment  to  take  a  new 
obligation  for  the  amount  of  the  indebtedness  with  accrued  interest.1 

Enforceability  of  Contracts  for  Compound  Interest.  —  The  question  whether  contracts 
for  compound  interest  will  be  enforced,  though  they  are  not  within  the  usury 
statutes,  has  been  heretofore  discussed. a 

/.  Agreement  for  Bonus  to  Lender  in  Addition  to  Interest.  —  It 
frequently  occurs  that,  in  addition  to  the  interest  stipulated  for,  the  parties 
stipulate  for  a  bonus  to  be  received  by  the  lender  and  to  be  paid  by  the  bor- 
rower, as  where  the  borrower  executes  his  obligation  to  repay  a  larger  amount, 
bearing  legal  interest,  than  he  receives  from  the  lender,  or  where,  in  case  of 
forbearance,  the  debtor  gives  his  obligation  to  pay  at  a  future  time  a  greater 
amount  than  his  indebtedness.  In  such  instances,  if  the  amount  of  the  bonus 
added  to  the  interest  reserved  does  not  exceed  the  maximum  rate  of  interest 
which  might  lawfully  have  been  reserved,  the  transaction,  of  course,  is  not 
usurious.3  On  the  other  hand,  if  such  bonus  added  to  the  interest  exceeds 
the  maximum  legal  rate  of  interest,  the  transaction  is  usurious,4  and  it  is 


affirmed  132  111.  550;  Bowman  v.  Neely,  46  111. 
App.  139. 

Maryland.  —  Fitzhugh  v.  McPherson,  3  Gill 
(Md.)  408. 

Massachusetts.  —  Quimby  v.  Cook,  10  Allen 
(Mass.)  32;  Wilcox  v.  Howland,  23  Pick. 
(Mass.)  167. 

Nciv  York.  —  Townsend  v.  Corning,  1  Barb. 
(N.  Y.)  627;  Tylee  v.  Yates,  3  Barb.  (N.  Y.) 
222;  Stewart  v.  Petree,  55  N.  Y.  621,  14  Am. 
Rep.  352;  Goodrich  v.  Clute,  (Supm.  Ct.  Gen. 
T.)  3  N.  Y.  Supp.  102;  Tillotson  v.  Nye,  88 
Hun  (N.  Y.)  101. 

Ohio.  —  Fobes  v.  Cantfield,  3  Ohio  17. 

Tennessee.  —  Hale  v.  Hale,  1  Coldw.  (Tenn.) 
23.-,  78  Am.  Dec.  490;  Woods  v.  Rankin,  2 
Husk.  (Tenn.)  46;  Sinclair  v.  Peebles,  5 
Coldw.  (Tenn.)  584. 

West  Virginia.  —  Craig  v.  McCulloch,  20  W. 
Va.  148;  Stansbury  v.  Stansbury,  24  W.  Va. 
634;  Barbour  v.  Tompkins,  31  W.  Va.  410. 

Wisconsin.  —  Mosher  v.  Chapin,  12  Wis. 
453- 

1.  England.  —  Caliot  v.  Walker,  2  Anstr.  495. 

Arkansas.  —  Turner  v.  Miller,  6  Ark.  463  ; 
Magruder  v.  State  Bank,  18  Ark.  9;  Wallis  v. 
Lehman,  36  Ark.  569  ;  Grider  v.  Driver,  46  Ark. 
5°- 

Connecticut.  —  Camp  v.  Bates,  11  Conn.  487; 
Hatch  v.  Douglas,  48  Conn.  116,  40  Am.  Rep. 
154- 

Florida.  —  Columbia  County  v.  King,  13  Fla. 

4Si- 

Georgia.  —  Pinckard  v.  Ponder,  6  Ga.  253. 

Illinois.  —  McGovern  v.  Union  Mut.  L.  Ins. 
Co.,  109  111.  151  ;  Gilmore  v.  Bissell,  24  111.  App. 
481,  affirmed  124  111.  488;  Telford  v.  Garrells, 
31  111.  App.  441. 

Kentucky.  —  Brown  v.  Marion  Nat.  Bank,  92 
Ky.  607. 

Louisiana.  —  Ledoux  v.  Goza,  4  La.  Ann. 
160;  Keane  v.  Branden,  12  La.  Ann.  20; 
Wright  v.  Hill,  13  La.  Ann.  233. 

Massachusetts.  —  Smith  v.  Butler,  176  Mass. 
38. 

Montana. —  Stanford  v.  Coram,  26  Mont. 
285. 

Nebraska.  —  Keiser  v.  Decker,  29  Neb.  92. 
New  Jersey.  —  Brown  v.  Vandyke,  8  N.  J. 
Eq.  795,  55  Am.  Dec.  250. 


New  York.  —  Kellogg  v.  Hickok,  1  Wend. 
(N.  Y.)  521  ;  Stewart  v.  Petree,  55  N.  Y.  621, 
14  Am.  Rep.  352. 

North  Carolina.  —  Holland  v.  Mosteller,  6 
Jones  L.  (51  N.  Car.)  582. 

South  Carolina.  —  Dickson  v.  Surginer,  3 
Brev.  (S.  Car.)  417. 

Tennessee.  —  Sinclair  v.  Pebles,  5  Coldw. 
(Tenn.)  584. 

Texas.  —  Miner  v.  Paris  Exch.  Bank,  53  Tex. 
559- 

Virginia.  —  Brown  v.  Brent,  1  Hen.  &  M. 
(Va.)  4. 

Wisconsin.  —  Austin  v.  Bacon,  28  Wis.  416; 
Howland  v.  Marr,  20  Wis.  275 ;  Case  v.  Fish, 
58  Wis.  56. 

2.  See  the  title  Interest,  vol.  16,  p.  1073  et 
seq. 

3.  Bonus  to  Lender  —  United  States.  —  Fow- 
ler v.  Equitable  Trust  Co.,  141  U.  S.  384. 

Arkansas. — ■  Humphrey  v.  McCauley,  55  Ark. 
143  ;  Sidway  v.  Harris,  66  Ark.  387. 

Georgia.  —  Georgia  Southern,  etc.,  R.  Co.  v. 
Mercantile  Trust,  etc.,  Co.,  94  Ga.  306,  47  Am. 
St.  Rep.  153. 

Illinois.  —  Brown  v.  Scottish-American  Mortg. 
Co.,  110  111.  235. 

Minnesota.  —  Hutchinson  v.  Herrick,  58 
Minn.  473. 

Nebraska.  —  Tepoel  v.  Saunders  County  Nat. 
Bank,  24  Neb.  815  ;  Upton  v.  O'Donohue,  32 
Neb.  565. 

New  York.  —  Fox  v.  Lipe,  24  Wend.  (N.  Y.) 
164.  > 

Pennsylvania.  —  Oyster  v.  Longnecker,  16  Pa. 
St.  269. 

4.  Arkansas.  —  Humphrey  v.  McCauley,  55 
Ark.  143. 

Georgia.  —  Patterson  v.  Clark,  28  Ga.  526; 
Lanier  v.  Cox,  65  Ga.  265  ;  Howell  v.  Penning- 
ton, 118  Ga.  494;  Lavette  v.  Brinsfield,  111  Ga. 
821.  . 

Idaho.  —  Madsen  v.  Whitman,  (Idaho  1902) 
71  Pac.  Rep.  152. 

Illinois.  —  Hewitt  v.  Dement,  57  111.  500; 
Wilday  v.  Morrison,  66  111.  532;  Mitchell  v. 
Lyman,  77  111.  525  ;  Chandler  v.  Ward,  83  111. 
App.  315;  Sorensen  v.  Central  Lumber  Co.,  98 
111.  App.  581. 

Indiana.  —  Wilkerson  v.  State,  2  Ind.  546. 
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immaterial  that  the  bonus  is  something  else  than  money,1  as  where  the  lender, 
in  consideration  of  a  loan  to  a  corporation  at  the  highest  rate  of  interest, 
requires  the  corporation  to  transfer  to  him  a  certain  amount  of  its  capital 
stock,2  or  where  the  lender  requires  the  borrower  to  release  him  from  a  claim 
held  by  the  latter.3  Where  the  time  at  which  an  obligation  bearing  less  than 
the  maximum  legal  rate  of  interest  is  to  become  payable  is  dependent  upon  a 
contingency,  the  fact  that  the  obligation  was  given  for  a  greater  amount  than 
was  received  by  the  borrower  will  not  render  the  transaction  usurious,  as  the 
obligation  might  not  become  due  for  such  a  length  of  time  that  the  interest 
reserved  and  the  excess  of  principal  would  not  exceed  the  amount  which 
might  have  been  lawfully  reserved  as  interest.4  For  the  purpose  of  deter- 
mining whether  a  bonus  exacted  renders  the  transaction  usurious,  the  bonus 
is  to  be  deducted  as  of  the  date  when  it  is  payable;  if  it  is  paid  or  payable  at 
the  time  of  the  loan  it  is  to  be  deducted  from  the  principal  as  of  the  date  of 
the  loan,  and  the  remainder  or  what  the  borrower  receives  is  to  be  taken  as 
the  basis  for  computation.5  Of  course,  in  case  of  a  loan  or  contract  for  for- 
bearance, where  it  is  shown  that  the  obligation  executed  by  the  borrower  or 
debtor  was  greater  than  the  amount  received  or  the  amount  of  the  existing 
indebtedness,  the  transaction  will  not  be  usurious  if  some  consideration  in 
addition  to  the  loan  or  forbearance  entered  into  it.6  Thus,  in  case  of  a  loan 
or  mortgage,  the  fact  that  a  part  of  the  principal  is  retained  by  the  lender 
and  applied  according  to  the  stipulation  of  the  mortgage  to  the  payment  of 
insurance  on  the  mortgaged  premises  will  not  render  the  transaction  usurious.' 
So  if  a  pawnbroker,  in  good  faith,  and  not  as  a  cover  for  usury,  agrees  to 


Iowa.  —  Glick  v.  Bramer,  78  Iowa  568  ;  Lom- 
bard v.  Gregory,  81  Iowa  569. 

Louisiana.  —  Hill  v.  Maddox,  1 1  La.  Ann. 
gn. 

Maryland.  —  Hogmire  v.  Chapline,  1  Har.  & 
J.  (Md.)  29 ;  Andrews  v.  Poe,  30  Md.  485 ; 
Walter  v.  Foutz,  52  Md.  147. 

Michigan.  —  Anderson  v.  Smith,  108  Mich. 
69. 

Minnesota.  —  Egbert  v.  Peters,  35  Minn.  312; 
W.  B.  Clark  Invest.  Co.  v.  McNaughton,  46 
Minn.  8 ;  Holmen  v.  Rugland,  46  Minn.  400 ; 
Phelps  v.  Montgomery,  60  Minn.  303. 

Mississippi.  —  Hyde  v.  Finley,  26  Miss.  468. 

Missouri.  —  Kreibohm  v.  Yancey,  154  Mo. 
67. 

Nebraska.  —  Rosa  v.  Doggett,  8  Neb.  48 ; 
Anderson  v.  Vallery,  39  Neb.  626. 

New  York.  —  Meaker  v.  Fiero,  77  Hun  (N. 
Y.)  65;  Dagal  v.  Simmons,  23  N.  Y.  491 ;  Bur- 
hans  v.  Burhans,  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Supp.  37  ;  Carr  v.  Taylor,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  617. 

North  Carolina.  —  Churchill  v.  Turnage,  122 
N.  Car.  426 ;  Craven  v.  Atlantic,  etc.,  R.  Co., 
17  N.  Car.  289. 

Ohio.  —  Lockwood  v.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dec.  78;  Bunn  v.  Kinney,  15  Ohio 
St.  40. 

Pennsylvania.  —  Donehoo's  Appeal,  (Pa. 
1888)  15  Atl.  Rep.  924;  Oyster  v.  Longnecker, 
[6  Pa.  St.  269. 

Texas.  —  Mills  v.  Johnston,  23  Tex.  308 ; 
Gilder  v.  Hearne,  79  Tex.  120;  International 
Bldg.,  etc.,  Assoc.  v.  Biering,  (Tex.  Civ.  App. 
'893)  23  S.  W.  Rep.  621 ;  Rosetti  v.  Lozano,  96 
Tex.  57. 

Virginia.  —  Hopkins  v.  Koonce,  6  Gratt. 
(Va.)  387. 

Wisconsin.  —  Harris  v.  Wicks,  28  Wis.  198. 


Canada.  —  Hutchinson  v.  Dill,  2  Nova  Scotia 
Dec.  448. 

1.  Cummins  v.  Wire,  6  N.  J.  Eq.  73  ;  Gleason 
v.  Burke,  20  N.  J.  Eq.  300  ;  Vilas  v.  McBride, 
62  Hun  (N.  Y.)  324.  , 

An  agreement  at  the  time  of  a  mortgage  loan 
that  the  lender  shall  be  allowed  to  retain  a  part 
of  the  land  mortgaged  after  repayment  of  the 
principal  and  legal  interest  renders  the  loan 
usurious.  Gleason  v.  Burke,  20  N.  J.  Eq. 
300. 

Manure  on  Mortgaged  Land. —  Vilas  v.  Mc- 
Bride, 62  Hun  (N.  Y.)  324. 

2.  Holliday  v.  Lowry  Banking  Co.,  92  Ga. 
675,  holding  further  that  the  usury  was  not  ob- 
viated by  the  fact  that  the  stock  transferred  as 
a  bonus  subsequently  became  worthless. 

3.  Johnson  v.  Zweigart,  71  S.  W.  Rep.  445, 
24  Ky.  L.  Rep.  1323. 

4.  International  Bldg.,  etc.,  Assoc.  v.  Biering, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  621  ;  Ab- 
bott v.  International  Bldg.,  etc.,  Assoc.,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  629. 

5.  Smith  v.  Parsons,  55  Minn.  520. 

6.  Georgia.  —  Rozier  v.  Evans,  113  Ga.  11 62. 
Kentucky.  —  Surlott  v.  Pratt,  3  A.  K.  Marsh. 

(Ky.)  174;  Fitzgerald  v.  Peck,  4  Litt.  (Ky.) 
125;  Alexander  v.  Harrodsburg  First  Nat. 
Bank,  71  S.  W.  Rep.  883,  24  Ky.  L.  Rep. 
i486. 

Maryland.  —  Rust  v.  Chisolm,  57  Md.  376. 
Minnesota.  —  Stevens  v.   Staples,  69  Minn. 
178;  Neuhauser  v.  Banish,  84  Minn.  286. 

New  Hampshire.  —  Vesey  v.  Ockington,  16 
N.  H.  479. 

Pennsylvania.  —  Trine's  Appeal,  (Pa.  1888) 
13  Atl.  Rep.  765. 

Texas.  —  Mills  v.  Johnston,  23  Tex.  308. 

7.  New  England  Mortg.  Security  Co.  v.  Gay, 
33  Fed.  Rep.  636. 
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insure  property  pledged  against  injury,  he  may,  for  such  agreement,  receive 
compensation  without  rendering  the  transaction  usurious.1 

Voluntary  Payment  of  Bonus.  —  Where  a  loan  is  made  or  a  forbearance  is  given, 
a  voluntary  gift  by  the  borrower  or  debtor  of  a  bonus  to  the  lender  or  credi- 
tor, without  any  agreement  therefor  as  a  condition  of  the  loan  or  forbearance, 
does  not  render  the  transaction  usurious.8 

m.  Indemnifying  Lender  for  Charges  Incurred  with  Respect 
to  Loan.  —  It  frequently  happens  that  the  lender  performs  services  for  the 
borrower  with  respect  to  the  loan  for  which  he  may  claim  compensation  in 
addition  to  interest  on  the  money  lent  without  violating  the  usury  statutes.3 
Thus,  it  is  generally  held  that  where  the  lender  is  himself  required  to  borrow 
or  otherwise  collect  the  money  to  be  lent,  he  may  receive  reasonable  compen- 
sation for  his  services  in  raising  the  money,  in  addition  to  legal  interest  on 
the  loan,  without  rendering  the  transaction  usurious.4  And  where  the  lender 
sold  stock  which  he  owned  and  lent  the  money,  an  agreement  by  the  borrower 
to  repay  the  sum  lent  with  legal  interest  and  also  any  advance  in  the  market 
value  of  the  stock  sold  was  held  not  to  be  usurious  if  entered  into  in  good 
faith.5  Again,  where  money  is  loaned  on  mortgage  security,  the  borrower 
frequently  incurs  expense  for  searching  the  title  to  the  premises  mortgaged 
and  for  drawing  the  necessary  papers,  and  the  acceptance  of  reimbursement 
for  such  expenses  in  addition  to  legal  interest  will  not  constitute  usury.6  So 
the  payment  by  the  borrower  to  the  lender  of  the  latter's  expenses  in  making 
a  personal  examination  of  the  proposed  security  will  not  render  the  trans- 
action usurious,7  and  where  a  creditor,  at  the  request  of  a  debtor  and  upon 

Ct.  App.  T.)  19 
v.  Berryhill,  25 


1.  Stich  v.  Samek,  (Supm. 
Misc.  (N.  Y.)  534. 

2.  Voluntary  Gift.  —  Jones 
Iowa  289. 

3.  Compensating  Lender  for  Services  —  Eng- 
land.—  Ex  p.  Henson,  1  Madd.  112;  Palmer  v. 
Baker,  1  M.  &  S.  56 ;  Carstairs  v.  Stein,  4  M. 
&  S.  192;  Ex  p.  Gwyn,  2  Deac.  &  C.  12,  1  L. 
J.  Bankr.  73;  Auriol  v.  Thomas,  2  T.  R.  52; 
Baynes  v.  Fry,  15  Ves.  Jr.  120. 

United  States.  —  Bridges  v.  Sheldon,  18 
Blatchf.  (U.  S.)  507. 

Arkansas.  —  Shattuck  v.  Byford,  62  Ark.  431. 

Connecticut.  —  De  Forest  v.  Strong,  8  Conn. 
513  ;  Beadle  v.  Munson,  30  Conn.  175. 

Georgia.  —  Sanders  v.  Nicolson,  101  Ga.  739. 

Iowa.  —  Jones  v.  Berryhill,  25  Iowa  289; 
Iowa  Sav.,  etc.,  Assoc.  v.  Heidt,  107  Iowa  297, 
70  Am.  St.  Rep.  197. 

Minnesota.  —  Cowles  v.  Canfield,  49  Minn. 
496;  Swanstrom  v.  Balstad,  51  Minn.  276. 

New  York.  —  Nourse  v.  Prime,  7  Johns.  Ch. 
(N.  Y.)  69,  11  Am.  Dec.  403. 

North  Carolina.  —  Massey  v.  M'Dowell,  4 
Dev.  &  B.  L.  (20  N.  Car.)  120. 

Ohio.  —  Commercial  Bank  v.  Reed,  11  Ohio 
498. 

Oklahoma.  —  Pettyjohn  v.  Wilkin,  11  Okla. 

135. 

Oregon.  —  Portland  Trust  Co.  v.  Havely,  36 
Oregon  234. 

Pennsylvania.  —  Righter  v.  Philadelphia 
Warehouse  Co.,  99  Pa.  St.  289. 

4.  Nichols  v.  Cosset,  1  Root  (Conn.)  294; 
Hutchinson  v.  Hosmer,  2  Conn.  341  ;  Beckwith 
v.  Windsor  Mfg.  Co.,  14  Conn.  604;  Beadle 
v.  Munson,  30  Conn.  175  ;  Atlanta  Min.,  etc., 
Co.  v.  Gwyer,  48  Ga.  11  ;  Comstock  v.  Wilder, 
6r.  Iowa  274 ;  Stevens  v.  Staples,  64  Minn.  3 ; 
Eaton  v.  Alger,  2  Abb.  App.  Dec.  (N.  Y.)  5  ; 
Thurston  v.  Cornell,  38  N.  Y.  281  ;  Morton  v. 


Thurber,  85  N.  Y.  550.  See,  however,  Jack- 
son v.  May,  28  111.  App.  305. 

Where  a  party  is  solicited  to  make  a  loan, 
and  to  procure  the  means  of  so  doing  must 
spend  time  and  incur  trouble  and  expense  in 
collecting  the  money  from  others,  and  does 
this  at  the  request  of  the  borrower  and  upon 
his  agreement  to  pay  for  such  services  and  ex- 
penses, the  transaction  is  not  usurious.  At- 
lanta Min.,  etc.,  Co.  v.  Gwyer,  48  Ga.  11. 

In  Comstock  v.  Wilder,  61  Iowa  274,  it  ap- 
peared that  the  defendant  borrowed  of  the 
plaintiff  three  thousand  six  hundred  dollars 
and  gave  her  a  mortgage  therefor.  After- 
wards he  applied  to  her  for  a  further  loan, 
which  she  was  unable  to  make,  but  at  his  in- 
stance she  sold  the  mortgage  for  three  thou- 
sand four  hundred  dollars  to  a  third  person 
whom  he  brought  to  her.  She  then  lent  this 
t'  ree  thousand  four  hundred  dollars  to  the 
plaintiff,  for  which  he  gave  her  his  note  for 
three  thousand  six  hundred  dollars,  allowing  the 
two  hundred  dollars  to  compensate  her  for  the 
discount  and  for  the  expenses  of  examining 
the  title  to  the  new  security.  It  was  held  that 
there  was  no  usury  in  the  second  note.  Com- 
stock v.  Wilder,  61  Iowa  274. 

5.  Snow  v.  Nye,  160  Mass.  413.  Compare 
Moore  v.  Battie,  Ambl.  371  ;  Van  Tassell  v. 
Wood,  12  Hun  (N.  Y.)  388. 

6.  Searching  Title  and  Drawing  Papers.  — . 
Sidway  v.  Harris,  66  Ark.  387 ;  Gannon  v. 
Scottish  American  Mortg.  Co.,  106  Ga.  510; 
Goodwin  v.  Bishop,  145  111.  421,  affirming  50 
111.  App.  145;  Amniondson  v.  Ryan,  111  111. 
506;  Comstock  v.  Wilder,  61  Iowa  274;  Daley 
v.  Minnesota  Loan,  etc.,  Co.,  43  Minn.  517; 
Dayton  v.  Moore,  30  N.  J.  Eq.  543  ;  Eldridge 
v.  Reed,  2  Sweeny  (N.  Y.)  155. 

7.  Examination  of  Security.  —  Smith  v.  Wolf, 
55  Iowa  555. 
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his  promise  to  pay  the  expenses,  takes  a  journey  to  the  residence  of  the  debtor 
with  a  view  to  settle  the  demand  and  afterwards  includes  such  expenses  in  a 
security  taken  for  the  debt,  there  is  no  infraction  of  the  usury  laws.1  If, 
however,  the  expenses  of  the  lender  were  not  in  the  first  instance  incurred  at 
the  request  of  the  borrower,  and  there  was  therefore  no  liability  upon  the 
latter  to  pay  therefor,  the  exaction  of  reimbursement  for  such  expenses  in 
addition  to  legal  interest  is  usurious.3 

in  Massachusetts  the  statutes  expressly  provide  with  regard  to  the  expenses 
in  addition  to  legal  interest  which  may  be  charged  to  the  borrower  as  expenses 
of  the  loan.3 

Indemnifying  Lender  for  Usury  Paid  by  Him.  —  Where  a  debtor  agrees,  in  con- 
sideration of  forbearance  by  his  creditor,  to  reimburse  the  latter  for  usurious 
interest  paid  by  him  for  money  borrowed  from  a  third  person,  the  necessity 
for  borrowing  such  money  being  caused  by  the  forbearance  given,  the  trans- 
action is  nevertheless  usurious;4  and  the  fact  that  the  lender  was  under  obli- 
gation to  pay  as  a  penalty  to  a  third  person,  from  whom  he  withheld  the 
money  lent,  a  rate  of  interest  in  excess  of  the  legal  rate  does  not  entitle  him 
to  receive  from  the  borrower  the  same  excessive  rate.3  But  a  li editor  may, 
as  agent  of  his  debtor,  borrow  money  from  a  third  person  at  a  usurious  rate 
of  interest  and  retain  it  in  payment  of  his  debt  without  rendering  usurious 
the  transaction  between  himself  and  his  debtor;  6  and  in  Vermont  it  has  been 
held  that  where  an  application  for  a  loan  is  made  to  one  who  has  no  money, 
and  who,  in  order  to  accommodate  the  borrower,  is  required  to  borrow  the 
money  from  a  third  person  at  usurious  interest,  the  payment  by  the  borrower 
to  his  lender  of  the  same  rate  does  not  constitute  the  taking  of  usury.7 

Device  to  Cover  Usury.  —  If  an  agreement  for  additional  compensation  to  the 
lender  in  addition  to  legal  interest,  for  alleged  reimbursement  of  expenses 
and  charges  incurred  by  the  lender  in  regard  to  the  loan,  is  entered  into  as  a 
device  or  cover  for  usury,  the  transaction  will  of  course  be  held  to  be  usurious,8 
and  it  is  for  the  jury  to  determine,  in  view  of  all  the  circumstances,  whether 
the  charges  were  fair  and  reasonable,  and  made  in  good  faith,  or  were  merely 
a  device  to  evade  the  usury  laws.9 

n.  Taking  Exchange  and  Re-exchange.  —  The  sale  of  exchange, 
which  is  in  effect  a  transfer  of  funds  which  the  seller  has  or  is  supposed  to 
have  in  one  place  to  the  purchaser,  is  not,  as  a  general  rule,  a  violation  of  the 
usury  laws,  as  exchange  is  a  commodity  which  may  be  bought  and  sold  like 


1.  Harger  v.  McCullough,  2  Den.  (N.  Y.) 
119. 

It  would  be  otherwise,  however,  where  a 
journey  to  secure  a  settlement  of  the  debt  was 
not  taken  at  the  request  of  the  debtor,  and  the 
debtor,  in  consideration  of  an  extension  of 
credit,  agreed  to  pay  the  expenses  of  the  jour- 
ney. Williams  v.  Hance,  7  Paige  (N.  Y.) 
581. 

2.  Ammondson  v.  Ryan,  m  111.  506;  Fidelity 
Trust,  etc.,  Co.  v.  Ryan,  109  Ky.  240;  Rosa  v. 
Doggett,  8  Neb.  48 ;  Williams  v.  Hance,  7 
Paige  (N.  Y.)  581 ;  Jacks  v.  Nichols,  5  N.  Y. 
178;  Toole  v.  Stephen,  4  Leigh  (Va.)  581. 
See,  however,  Jones  v.  Berryhill,  25  Iowa  289. 
Compare  Gannon  v.  Scottish  American  Mortg. 
Co.,  106  Ga.  510 ;  Simmons  v.  Mississippi  Union 
Bank,  3  Smed.  &  M.  (Miss.)  781. 

Thus,  an  agreement  by  the  borrower  to  pay, 
in  addition  to  legal  interest,  part  of  the  differ- 
ence of  exchange  previously  paid  by  the  lender 
on  a  remittance  of  money  from  a  distant  state 
renders  the  contract  usurious.  Jacks  v. 
Nichols,  5  N.  Y.  178. 
;?9  C.  of  L.— 33 


3.  Statutory  Provisions.  —  See  Com.  v.  Mor- 
ris, 176  Mass.  19. 

4.  Indemnifying  Lender  for  Usury  Paid  by  Him. 

-  White  v.  Ault,  19  Ga.  551  ;  Shirley  v.  Welty, 
19  111.  623,  71  Am.  Dec.  244.  See  also  Eslava 
v.  Lepretre,  21  Ala.  504,  56  Am.  Dec.  266. 

5.  Dowell  v.  Vannoy,  3  Dev.  L.  (14  N.  Car.) 
43- 

6.  Shirley  v.  Spencer,  9  111.  583  ;  Kimball  v. 
Boston  Athen.Tum,  3  Gray  (Mass.)  225  ;  Stevens 
v.  Davis,  3  Met.  (Mass.)  211  ;  Handy  v.  Empie, 
(Supm.  Ct.  Spec.  T.)  1  How.  Pr.  (N.  Y.)  46. 

7.  Ricker  v.  Clark,  54  Vt.  289. 

8.  Device  to  Cover  Usury.  —  Wintergirst  v. 
Collateral  Loan  Co.,  60  Mo.  App.  166,  1  Mo. 
App.  Rep.  117;  Van  Tassell  v.  Wood,  12  Hun 
(N.  Y.)  388;  Caldwell  v.  Commercial  Ware- 
house Co..  4  Thomp.  &  C.  (N.  Y.)  179;  Matter 
of  Valentine,  136  N.  Y.  623,  affirming  (Supm. 
Ct.  Gen.  T.)  18  N.  Y.  Supp.  492;  Heidenheimer 
v.  Mayer,  42  N.  Y.  Super.  Ct.  506. 

9.  Sanders  v.  Nicolson,  101  Ga.  739;  Stevens 
v.  Staples,  64  Minn.  3 ;  Massey  v.  M'Dowell, 
4  Dev.  &  B,  L.  (20  N.  Car.)  120. 
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merchandise;  1  and  it  is  therefore  held  that  where  a  contract  of  loan  is  made 
in  one  place,  and  for  the  convenience  of  the  borrower  the  obligation  evidencing 
the  loan  is  made  payable  in  another  place,  the  lender  may  require  the  bor- 
rower to  pay,  in  addition  to  the  legal  rate  of  interest,  the  current  rate  of 
exchange  between  the  two  places.2  Thus,  this  rule  is  applicable  where  a  bill 
or  note  is  discounted  at  a  place  other  than  that  at  which  by  its  terms  it  is  pay- 
able,3 or  where  a  loan  is  made  in  a  draft  on  a  distant  place,  and  the  lender, 
in  determining  the  value  of  the  draft,  deducts  from  the  loan  the  rate  of 
exchange  between  the  two  places.4  So  a  contract  that  a  loan  shall  be  paid 
at  a  place  other  than  that  at  which  it  is  made,  whereby  the  lender  may  receive 
the  benefit  of  exchange  between  the  two  places,  is  not  usurious.5  And  where 
an  extension  of  the  time  of  payment  of  an  indebtedness  payable  in  one  place 
is  given,  and  the  indebtedness  is  made  payable  in  another  place  at  the  request 
of  the  debtor,  the  creditor  is  entitled  to  exact  in  addition  to  legal  interest  the 
rate  of  exchange  between  the  two  places.6  Similarly,  where  a  creditor 
accepts  payment  of  an  indebtedness  at  a  place  other  than  that  at  which  it  was 
payable  he  may  exact  the  rate  of  exchange  between  the  two  places.7  This 
rule  permitt'r.^  the  exaction  of  exchange  by  the  lender  or  creditor  applies 
equally  to  exchange  between  two  places  within  the  same  state  as  to  exchange 
between  foreign  countries.8  But  the  fact  that  the  lender  had  previously  paid 
exchange  to  enable  him  to  bring  his  money  from  another  state  will  not  enable 
him  in  lending  such  money  to  exact  partial  or  total  reimbursement  for  the 
expense  of  exchange  so  incurred.9 


1.  Exchange  and   Re-exchange  Leavitt  v. 

De  Launy,  4  N.  Y.  363 ;  Holford  v.  Blatchford, 

2  Sandf.  Ch.  (N.  Y.)  149;  Manice  v.  New 
York  Dry  Dock  Co.,  3  Edw.  (N.  Y.)  143.  See 
generally  the  title  Exchange  and  Re-exchange, 
vol.  11,  p.  558. 

2.  Taking  Exchange.  —  Auriol  v.  Thomas,  2 
T.  R.  52;  Riley  v.  Olin,  82  Ga.  312;  Griffin  v. 
Marine  Co.,  52  111.  130. 

3.  England.  —  Ex  p.  Henson,  1  Madd.  114. 
Canada.  —  Montreal  Bank  v.  Reynolds,  25  U. 

C.  Q.  B.  352. 

United  States.  —  Buckingham  v.  McLean,  13 
How.  (U.  S.)  151  ;  M'Lean  v.  Lafayette  Bank, 

3  McLean  (U.  S.)  587 ;  York  Bank  v.  Asbury, 
1  Biss.  (U.  S.)  230. 

Alabama.  —  Ball  v.  State  Bank,  8  Ala.  590, 
42  Am.  Dec.  649. 

Indiana.  —  State  Bank  v.  Rodgers,  3  Ind.  53. 

Iowa.  —  Burrows  v.  Cook,  17  Iowa  436. 

Kentucky.  —  Pilcher  v.  Banks,  7  B.  Mon. 
(Ky.)  548. 

Mississippi.  —  Commercial  Bank  v.  Nolan,  7 
How.  (Miss.)  508. 

New  York. —  Cuyler  v.  Sanford,  13  Barb.  (N. 
Y.)  339;  Murray  v.  Barney,  34  Barb.  (N.  Y.) 
336;  Union  Bank  v.  Gregory,  46  Barb.  (N.  Y.) 
98;  Cayuga  County  Bank  v.  Hunt,  2  Hill  (N. 
Y.)  635;  Perkins  v.  Smith,  41  Hun  (N.  Y.) 
47;  Marvine  v.  Hymers,  12  N.  Y.  223. 

Texas.  —  Stuart  v.  Tenison  Bros.  Saddlery 
Co.,  21  Tex.  Civ.  App.  530. 

Wisconsin.  —  Central  Bank  v.  St.  John,  17 
Wis.  157. 

See  also  Kilgore  v.  Dempsey,  35  Ohio  St. 
413,  18  Am.  Rep.  306. 

In  Buckingham  v.  McLean,  13  How.  (U.  S.) 
151,  Curtis,  J.,  said:  "The  reason  why  the 
addition  of  the  current  rate  of  exchange  to  the 
legal  rate  of  interest  does  not  constitute  usury 
is  that  the  former  ia  a  just  and  lawful  com- 


pensation for  receiving  payment  at  a  place 
where  the  money  is  expected  to  be  less  valuable 
than  at  the  place  where  it  is  advanced  and 
lent ;  and  this  reason  exists  where  the  lender 
discounts  the  drawer's  bill." 

That  the  rate  of  exchange  charged  for  dis- 
counting foreign  bills  is  greater  than  the  actual 
cost  of  specie  transportation  is  not  evidence  of 
a  usurious  device,  though  all  the  parties  to  the 
bill  are  residents  of  the  state.  State  Bank  v. 
Rodgers,  3  Ind.  53. 

It  is  not  conclusive  evidence  of  usury  that 
a  bank  charges  as  discount  a  greater  rate  of 
exchange  on  a  bill  which  has  a  long  time  to 
run  than  on  a  bill  having  a  shorter  time  to 
run,  although  both  are  payable  at  the  same 
place.     Pilcher  v.  Banks,  7  B.  Mon.  (Ky.)  548. 

4.  Murray  v.  Barney,  34  Barb.  (N.  Y.)  336; 
Cayuga  Coun'v  Bank  v.  Hunt,  2  Hill  (N.  Y.) 
63s;  Ontario  Bank  v.  Schermerhorn,  10  Paige 
(N.  Y.)  109;  Marvine  v.  Hymers,  12  N.  Y. 
223.  See  also  Union  Bank  v.  Gregory,  46 
Bfirb.  (N.  Y.)  98. 

5  Cuyler  v.  Sanford,  13  Barb.  (N.  Y.)  339; 
Beals  v.  Benjamin,  33  N.  Y.  61  ;  Eagle  Bank 
v.  Rigney,  33  N.  Y.  613;  Farmers',  etc.,  Bank 
v.  Parker,  37  N.  Y.  148.  See  also  Grand  Gulf 
Bank  v.  Archer,  8  Smed.  &  M.  (Miss.)  151. 

6.  Price  v.  Lyons  Bank,  30  Barb.  (N.  Y.) 
85 ;  Williams  v.  Hance,  7  Paige  (N.  Y.)  581 ; 
Merritt  v.  Benton,  10  Wend.  (N.  Y.)  116. 

7.  Union  Bank  v.  Gregory,  46  Barb.  (N.  Y.) 
98;  Merritt  v.  Benton,  10  Wend.  (N.  Y.)  116; 
Oliver  Lee  &  Co.'s  Bank  v.  Walbridge,  19  N. 
Y.  134. 

8.  Eagle  Bank  v.  Rigney,  33  N.  Y.  613. 
9  Thus,  in  Jacks  v.  Nichols,  3  Sandf.  Ch. 

(N.  Y.)  313,  affirmed  5  N.  Y.  178,  which  re- 
versed 5  Barb.  (N.  Y.)  38,  the  facts  were  that 
the  lender  had  brought  his  money  to  New  York 
from  Gegrgi?  at  a  cost  of  nine  per  cent,  for 
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Re-exchange  —  Damages  on  Protest  of  Bill.  —  The  fact  that  a  bill  of  exchange  which 
is  discounted  is  drawn  payable  in  a  foreign  country  so  as  to  enable  the  lender 
to  recover  the  statutory  damages  in  the  event  of  nonpayment  will  not 
constitute  usury.1 

Device  to  Cover  Usury.  —  If  the  exaction  of  exchange  is  not  bona  fide,  but  is 
entered  into  as  a  device  to  enable  the  lender  or  creditor  to  recover  more  than 
legal  interest,  the  transaction  will  be  rendered  usurious,2  but  the  burden  is 
upon  the  borrower  or  debtor  to  show  that  it  was  a  cover  for  usury.3 

o.  Agreement  to  Pay  Taxes.  —  In  some  cases  it  has  been  held  that 
where  a  loan  is  made  reserving  the  highest  legal  rate  of  interest,  an  additional 
agreement  by  the  borrower  to  pay  whatever  taxes  are  levied  against  the  lender 
on  account  of  his  ownership  of  the  obligation  given,  for  the  loan  will  not 
render  the  transaction  usurious.4  In  other  cases,  however,  the  contrary  has 
been  held.5  In  some  jurisdictions  the  statutes  expressly  authorize  agreements 
by  the  borrower  to  pay  all  taxes  levied  upon  the  lender  on  account  of  the 
loan.0  Where  the  loan  is  secured  by  a  mortgage  on  real  estate,  the  mortgagor 
is  still  the  equitable  and  in  some  jurisdictions  the  legal  owner  of  the  mort- 
gaged property,7  and  his  agreement  to  pay  all  taxes  levied  against  such  prop- 
erty will  not  render  the  loan  usurious.8  So  a  provision  allowing  the  lender 
to  declare  the  indebtedness  due  in  case  taxes  are  levied  thereon  will  not  taint 
the  loan  with  usury.9 

p.  Transactions  in  Depreciated  Currency.  —  During  the  period  in 
which  depreciated  currency,  such  as  state  bank  bills  and  legal-tender  notes, 
was  in  circulation,  the  question  of  usury  in  transactions  in  such  currency 
frequently  arose;  and  as  such  bank  bills  were  regarded  as  constituting  a  com- 
modity which  could  be  bought  and  sold  like  any  other  article,10  it  was 


exchange.  He  subsequently  lent  it  in  New 
York,  payable  there,  and  stipulated  for  legal 
interest  and  also  seven  and  one-half  per  cent, 
exchange,  his  object  being  partly  to  reimburse 
himself  for  the  expense  of  getting  his  money 
to  New  York.  It  was  held  that  the  loan  was 
usurious. 

1.  Re-exchange.  —  Miller  v.  Bates,  35  Ala. 
580,  wherein  it  was  held  that  if  a  bill  of  ex- 
change between  citizens  of  the  same  state  was 
made  payable  in  another  state  for  the  purpose 
of  obtaining  statutory  damages  for  nonpayment, 
and  not  as  a  device  to  evade  the  usury  law,  it 
would  be  good. 

So  in  Price  v.  Campbell,  2  Call  (Va.)  110, 
1  Am.  Dec.  535,  it  was  held  that  the  fact  that 
a  bill  of  exchange  discounted  in  Virginia  was 
drawn  upon  an  obscure  person  in  Scotland, 
thereby  enabling  the  lender  to  recover  heavy 
damages  upon  the  protest  of  the  bill,  would 
not  necessarily  render  the  transaction  usurious, 
but  that  if  at  the  time  of  the  discount  it  was 
agreed  that  the  bill  should  be  protested  so  as 
to  enable  the  lender  to  recover  such  damages, 
the  transaction  would  be  usurious  as  a  mere 
shift  to  evade  the  statutes. 

2.  Device  to  Cover  Usury — United  States. — 
M'Lean  v.  Lafayette  Bank,  3  McLean  (U.  S.) 
587 ;  Andrews  v.  Pond,  13  Pet.  (U.  S.)  65. 

Indiana.  —  Siter  v.  Sheets,  7  Ind.  132;  Mix 
v.  Madison  Ins.  Co.,  11  Ind.  117. 

Iowa.  —  Burrows  v.  Cook,  17  Iowa  436. 

Mississippi.  —  Commercial  Bank  v.  Nolan,  7 
How.  (Miss.)  508;  Grand  Gulf  Bank  v.  Archer, 
8  Smed.  &  M.  (Miss.)  151. 

New  York.  —  Murray  v.  Barney,  34  Barb. 
(N.  Y.)  336;  Williams  v.  Hance,  7  Paige  (N. 


Y.)  581  ;  Merritt  v.  Benton,  10  Wend.  (N.  Y.> 
116;  Price  v.  Lyons  Bank,  33  N.  Y.  55,  88  Am. 
Dec.  368.  Compare  Oliver  Lee  &  Co.'s  Bank 
v.  Walbridge,  19  N.  Y.  134. 

Wisconsin.- — Towslee  v.  Durkee,  12  Wis. 
480;  Rock  County  Bank  v.  Wooliscroft,  16 
Wis.  22. 

Canada.  —  Montreal  Bank  v.  Reynolds,  25  U. 
C  Q.  B.  352. 

See  also  Stevens  v.  Lincoln,  7  Met.  (Mass.) 
525. 

Thus,  where  the  lender  made  it  the  condi- 
tion of  a  loan  in  Wisconsin  that  the  borrower 
should  pay  exchange  on  New  York  in  addition 
to  the  highest  rate  of  interest  allowed  by  law, 
solely  for  the  purpose  of  obtaining  such  excess 
and  with  the  understanding  that  the  note  was 
not  to  be  paid  in  New  York,  but  in  Wisconsin, 
it  was  held  that  the  transaction  was  usurious. 
Towslee  v.  Durkee,  12  Wis.  480. 

3.  Buckingham  v.  McLean,  13  How.  (U.  S.) 
151;  Merritt  v.  Benton,  10  Wend.  (N.  Y.)  116. 

4.  Agreement  to  Pay  Taxes,  —  Dubose  v.  Par- 
ker, 13  Ala.  779;  Banks  v.  McClellan,  24  Md. 
62,  87  Am.  Dec.  594. 

5.  Mortimer  v.  Pritchard,  Bailey  Eq.  (S. 
Car.)  505  ;  Meem  v.  Dulaney,  88  Va.  674. 

6.  U.  S.  Mortgage,  etc.,  Co.  v.  Marquam,  41 
Oregon  391. 

7.  See  the  title  Mortgages,  vol.  20,  pp.  900- 
902. 

8.  Union  Mortg.,  etc.,  Co.  v.  Hagood,  97  Fed. 
Rep.  360;  Kidder  v.  Vandersloot,  114  111.  133. 

9.  Glover  v.  Equitable  Mortg.  Co.,  (C.  C.  A.) 
87  Fed.  Rep.  518. 

10.  Talbot  v.  Warfield,  3  J.  J.  Marsh.  (Ky.) 
83.   And  see  the  title  Banknotes,  vol.  3,  p.  774. 
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uniformly  held,  where  the  transaction  was  in  good  faith  and  not  a  mere  device 
to  evade  the  usury  statutes,  that  it  was  not  usurious  per  se  to  lend  bank  bills 
of  one  state  to  be  repaid  in  bills  of  another  state,  though  there  was  an 
inequality  in  the  values  of  the  bills  lent  and  those  to  be  repaid,1  or  to  lend 
depreciated  bank  bills  to  be  repaid  in  specie,2  or  to  lend  specie  to  be  repaid 
in  state  bank  bills  with  more  than  the  legal  rate  of  interest.3  So  in  extending 
the  time  of  payment  of  an  indebtedness  payable  in  currency  which  was  at  a 
premium,  and  making  the  debt  payable  in  other  money,  it  was  declared  not 
to  be  usury  to  exact  a  premium  equal  to  the  difference  between  the  two  kinds 
of  money.*  Still,  it  was  generally  recognized  that  where  a  loan  was  made  in 
greatly  depreciated  state  bank  bills  to  be  repaid  in  specie  with  legal  interest, 
the  transaction  was  usurious  as  a  device  to  evade  the  usury  statutes ; 5  and 
where,  in  a  loan  of  gold  coin,  the  borrower  stipulated  to  repay  in  depreciated 
federal  treasury  notes,  but  agreed  to  allow  a  greater  discount  than  the  market 
depreciation,  the  loan  was  held  to  be  tainted  with  usury.6  So  where  an 
indebtedness  was  payable  in  federal  currency  depreciated  as  compared  with 
gold  coin,  an  extension  of  the  time  of  payment  in  consideration  of  the  pay- 


1.  Transactions  in  Depreciated  Currency.  — 

Hamilton  v.  Moore,  7  Humph.  (Tenn.)  35. 

Loan  of  State  Bonds. —  Doak  v.  Snapp,  1 
Coldw.  (Tenn.)  180. 

2.  Florida.  —  Hayward  v.  Le  Baron,  4  Fla. 
404. 

Kentucky.  —  Talbot  v.  Warfield,  3  J.  J. 
Marsh.  (Ky.)  83. 

Massachusetts.  —  Orleans  Bank  v.  Curtis,  n 
Met.  (Mass.)  359  ;  Northampton  Bank  v.  Allen, 
10  Mass.  284. 

Mississippi.  —  Archer  v.  Putnam,  12  Smed. 
&  M.  (Miss.)  286. 

New  York.  —  Robbins  v.  Dillaye,  4  Abb.  App. 
Dec.  (N.  Y.)  71,  33  Barb.  (N.  Y.)  77;  Slosson 
v.  Duff,  1  Barb.  (N.  Y.)  432 ;  Lowry  v.  Chau- 
tauque  County  Bank,  Clarke  (N.  Y.)  67;  Sizer 
v.  Miller,  1  Hill  (N.  Y.)  227;  Stuart  v.  Me- 
chanics, etc.,  Bank,  19  Johns.  (N.  Y.)  496; 
Codd  v.  Rathbone,  19  N.  Y.  37. 

See  also  Patten  v.  Thompson,  1  Root  (Conn.) 
526  ;  Hobart  v.  Norton,  2  Root  (Conn.)  46. 

A  loan  at  the  highest  rate  of  interest,  made 
in  bills  taken  by  the  borrower  at  par,  but 
which  were  in  fact  one  per  cent,  below  par 
and  unbankable,  yet  currently  circulating  at  par 
among  individuals,  is  not  necessarily  usurious. 
Robbins  v.  Dillaye,  4  Abb.  App.  Dec.  (N.  Y.) 
71. 

Upon  a  loan  of  six  thousand  five  hundred 
dollars,  it  was  stipulated  that  five  thousand 
dollars  of  the  amount  should  be  accepted  by 
the  borrower  in  bills  of  a  bank  which  had  sus- 
pended specie  payments  some  time  before,  and 
whose  bills  were  commonly  refused  by  business 
men  A  large  quantity  of  these  bills  were  at 
that  time  held  by  the  lender  as  security  against 
the  bank,  and  the  lender  entertained  a  hope 
that  the  bank  would  re-establish  its  credit,  but 
it  soon  after  proved  to  be  insolvent.  It  was 
held  that  the  burden  to  show  that  the  trans- 
action was  usurious  was  upon  the  borrower  by 
proving  that  the  lender  knew  of  the  insolvency 
at  the  time  of  the  loan.  Stuart  v.  Mechanics, 
etc..  Bank,  19  Johns.  (N.  Y.)  508. 

3.  Stevenson  v.  Unkefer,  14  111.  103  ;  Wilson 
v.  Kilburn,  1  J.  J.  Marsh.  (Ky.)  494. 

An  agreement  to  pay,  at  the  end  of  one  year, 
uipety  dollars  in  state  notes,  worth  at  the  time 


$99 


of  the  contract  only  fifty  per  cent.,  in  considera- 
tion of  a  loan  of  thirty-seven  dollars  and  fifty 
cents  in  specie,  was  held  not  to  be  a  usurious 
transaction,  the  value  of  the  notes  at  the  time 
of  payment  being  uncertain.  Wilson  v.  Kil- 
burn, 1  J.  J.  Marsh.  (Ky.)  494. 

For  a  loan  of  eighty  dollars  in  specie,  the 
borrower  promised  to  pay  "  eighty-eight  dollars 
in  current  bills,  such  as  pass  at  A  between  man 
and  man."  Usury  having  been  set  up  as  a  de- 
fense, it  was  held  to  be  proper  for  the  plain- 
tiff to  show  that  the  kind  of  bills  referred  to 
were,  at  the  time  of  the  loan,  depreciated  ten 
per  cent,  below  par.  Phelps  v.  Riley,  3  Conn. 
266. 

4.  Portland  Bank  v.  Storer,  7  Mass.  433. 

5.  Device  to  Cover  Usury — United  States. — 
U.  S.  Bank  v.  Owens,  2  Pet.  (U.  S.)  537- 

Kentucky.  —  Warfield  v.  Boswell,  2  Dana 
(Ky.)  224;  Moore  v.  Vance,  3  Dana  (Ky.)  361  ; 
Boswell  v.  Clarkson,  1  J.  J.  Marsh.  (Ky.)  47 ; 
Fleming  v.  Thomas,  4  J.  J.  Marsh.  (Ky.)  48 ; 
Collins  v.  Secreh,  7  T.  B.  Mon.  (Ky.) 
335  ;  Burnham  v.  Gentry,  7  T.  B.  Mon.  (Ky.) 
354- 

Maryland.  —  Caton  v.  Shaw,  2  Har.  &  G. 
(Md.)  13. 

Mississippi.  —  Bondurant  v.  Commercial 
Bank,  8  Smed.  &  M.  (Miss.)  533  ;  Cook  v.  Lex- 
ington Bank,  8  Smed.  &  M.  (Miss.)  543; 
Archers.  Putnam,  12  Smed.  &  M.  (Miss.)  286; 
Brown  v.  Nevitt,  27  Miss.  801  ;4  Maury  v. 
Ingraham,  28  Miss.  171. 

Nezv  York.  —  Pratt  v.  Adams,  7  Paige  (N. 
Y.)  615. 

North  Carolina.  —  Ehringhaus  v.  Ford,  3 
Ired.  L.  (25  N.  Car.)  522. 

Tennessee.  —  Turney  v.  State  Bank,  5 
Humph.  (Tenn.)  407;  Weatherhead  v.  Boyers, 
7  Yerg.  (Tenn.)  545. 

Virginia.  —  Danville  v.  Sutherlin,  20  Gratt. 
(Va.)  555- 

In  determining  the  question  of  usury,  it  mat- 
ters not  what  use  the  borrower  intends  to  make 
of  the  depreciated  currency  received,  Archer  v. 
Putnam,  12  Smed.  &  M.  (Miss.)  286:  ns  that  he 
professed  to  use  it  at  par  in  paying  debts, 
Ehringhaus  v.  Ford.  3  Ired.  L.  (25  N.  Car.)  522, 

6.  Austin  v.  Walker,  45  Iowa  527. 
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ment  of  the  indebtedness  in  gold  was  held  to  be  usurious.1  But  where  the 
interest  lawfully  reserved  is  payable  in  gold  and  is  in  fact  paid  in  depreciated 
currency,  the  exaction  of  a  sufficient  amount  of  such  currency  to  equal  the 
market  equivalent  of  gold  does  not  render  the  transaction  usurious.2 

Option  of  Borrower.  —  A  loan  of  depreciated  currency  payable  in  specie  or  in 
the  cuirency  lent,  at  the  option  of  the  borrower,  is  not  usurious,  as  the  bor- 
rower may  avoid  loss  by  repaying  in  the  currency  received.3  Thus,  it  was 
held  not  to  be  usurious  for  a  bank  to  lend  its  own  bills  at  par,  though  they 
were  depreciated;4  and  when  the  paper  currency  of  the  federal  government 
was  depreciated  as  compared  with  specie,  it  was  adjudged  that  there  was  no 
usury  in  a  loan  of  specie  payable  in  kind,  or,  if  paid  in  paper  currency,  the 
latter  to  be  taken  at  a  discount.5 

increase  in  Value  of  Medium.  —  In  case  of  a  loan  in  depreciated  currency  to  be 
repaid  in  kind,  it  is  not  usurious  to  exact  in  repayment  the  amount  lent  with 
legal  interest  though  the  currency  increased  in  value  after  the  loan.e 

q.  Paying  Commissions  to  Agents  —  (i)  To  Agent  of  Borrower  or 
Debtor.  —  It  is  a  well-settled  rule  that  a  payment  or  agreement  by  the  bor- 
rower or  debtor  to  pay  a  commission  to  a  third  person  acting  as  his  agent  for 
services  in  procuring  a  loan  or  an  extension  of  credit,  the  lender  or  creditor 
reserving  no  part  of  such  commission,  either  directly  or  indirectly,  cannot 
render  the  loan  or  extension  of  credit  usurious;  7  and  the  validity  of  the  trans- 


1.  Gates  v.  Hackethal,  57  111.  534,  11  Am. 
Rep.  45. 

2.  Isett.  v.  Caldwell,  101  Pa.  St.  32. 

3.  Calon  v.  Shaw,  2  Har.  &  G.  (Md.)  13. 
See  also  Wadsworth  v.  Champion,  1  Root 
(Conn.)  393. 

4.  Maury  v.  Ingraham,  28  Miss.  171. 

5.  Finley  v.  McCormick,  6  Heisk.  (Tenn.) 
392. 

6.  Turpin  v.  Turpin,  7  J.  J.  Marsh.  (Ky.)  33. 
See  also  Helm  v.  Jesse,  5  J.  J.  Marsh.  (Ky.) 
428. 

7.  Commission  to  Agent  of  Borrower  —  Eng- 
land.—  Solarte  v.  Melville,  7  B.  &  C.  430,  14 
E.  C.  L.  73  ;  Dagnall  v.  Wigley,  n  East  43. 

United  States.  —  Eddy  v.  Badger,  8  Biss.  (U. 
S.)  238;  Fisher  v.  Porter,  23  Fed.  Rep.  162; 
Dryfus  v.  Burnes,  53  Fed.  Rep.  410;  Equitable 
Mortg.  Co.  v.  Craft,  58  Fed.  Rep.  613;  Ameri- 
can Freehold  Land  Mortg.  Co.  v.  Whaley,  63 
Fed.  Rep.  743,  affirmed  (C.  C.  A.)  74  Fed.  Rep. 
73 ;  American  Mortg.  Co.  v.  Hartzog,  74  Fed. 
Rep.  993  ;  Best  v.  British,  etc.,  Mortg.  Co.,  79 
Fed.  Rep.  401  ;  Union  Mortg.,  etc.,  Co.  v.  Ha- 
good,  97  Fed.  Rep.  360. 

Alabama.  —  Ginn  v.  New  England  Mortg.  Se- 
curity Co.,  92  Ala.  135  ;  George  v.  New  England 
Mortg.  Security  Co.,  109  Ala.  548;  Eslava  v. 
Crampton,  61  Ala.  507. 

Arkansas.  —  Baird  v.  Millwood,  51  Ark.  548; 
Vahlberg  v.  Keaton,  51  Ark.  534,  14  Am.  St. 
Rep.  73  ;  May  v.  Flint,  54  Ark.  573  ;  Holt  v. 
Kirby,  57  Ark.  251  ;  Richardson  v.  Shattuck, 
57  Ark.  347  ;  Sherwood  v.  Haney,  63  Ark.  249  ; 
Sherwood  v.  Wilkins,  65  Ark.  312;  Martin  v. 
Adams,  66  Ark.  10;  Sid  way  v.  Harris,  66  Ark. 
387;  Johnson  v.  Shattuck,  67  Ark.  159. 

Georgia.  —  Merck  v.  American  Freehold  Land 
Mortg.  Co.,  79  Ga.  213;  Hughes  v.  Griswold, 
82  Ga.  299  ;  Weems  v.  Jones,  86  Ga.  760 ;  Stan- 
sell  v.  Georgia  Loan,  etc.,  Co.,  96  Ga.  227  ;  Bel- 
lerby  v.  Goodwym,  112  Ga.  306;  West  v.  Equi- 
table Mortg.  Co.,  112  Ga.  377.  81  Am.  St.  Rep. 
59;  Pitts  v.  Maier,  115  Ga.  281. 


Idaho.  —  Cornwell  v.  McCoy,  6  Idaho  219. 
Illinois.  —  Ballinger  v.  Bourland,  87  111.  513, 
29  Am.  Rep.  69;  Kihlholz  v.  Wolf,  103  111.  362; 
Cox  v.  Massachusetts  Mut.  L.  Ins.  Co.,  113  111. 
382 ;  Haldeman  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  120  111.  390,  21  111.  App.  146  ;  Goodwin  v. 
Bishop,  145  111.  421  ;  Abbott  v.  Stone,  172  111. 
634,  64  Am.  St.  Rep.  60 ;  Callender  v.  Roberts, 
17  111.  App.  539;  Telford  v.  Garrells,  31  111. 
App.  441,  affirmed  in  132  111.  550;  Dreyer  v. 
Goldy,  62  111.  App.  347. 

Iowa.  —  Marshalltown  First  Nat.  Bank  v. 
Bonawitz,  47  Iowa  322;  Smith  v.  Wolf,  55  Iowa 
555;  Polk  County  Sav.  Bank  v.  Harding,  113 
Iowa  511. 

Maryland.  ■ —  Mahoney  v.  Mackubin,  54  Md. 
268. 

Michigan.  —  Secor  v.  Patterson,  114  Mich. 
37- 

Minnesota.- — Acheson  v.  Chase,  28  Minn. 
211  ;  Thomas  v.  Miller,  39  Minn.  339. 

Mississippi.  —  New  England  Mortg.  Security 
Co.  v.  Townes,  (Miss.  1887)  1  So.  Rep.  242 ; 
Pass  v.  New  England  Mortg.  Security  Co.,  66 
Miss.  365. 

Missouri.  —  Landis  v.  Saxton,  89  Mo.  375. 
Nebraska.  —  Philo  v.  Butterfield,  3  Neb.  256  ; 
Davis  v.  Sloman,  27  Neb.  877. 

New  Jersey.  —  Conover  v.  Van  Mater,  18  N. 
J.  Eq.  481  ;  Gray  v.  Van  Blarcom,  29  N.  J.  Eq. 
454- 

New  York.  —  Coster  v.  Dilworth,  8  Cow.  (N. 
Y.)  299;  Davis  v.  Illius,  (Supm.  Ct.  Spec.  T.) 
9  How.  Pr.  (N.  Y.)  450 ;  Hetfield  v.  Newton, 
3  Sandf.  Ch.  (N.  Y.)  564;  Barretto  v.  Snow- 
den,  5  Wend.  (N.  Y.)  181  ;  Van  Duzer  v  Howe, 
21  N.  Y.  531  ;  Stillman  v.  Northrup,  109  N.  Y. 
473;  Baldwin  v.  Doying,  114  N.  Y.  452;  Cul- 
ver v.  Pullman,  (Supm.  Ct.  Gen.  T.)  12  N.  Y. 
Supp.  663,  59  Hun  (N.  Y.)  615;  Commercial 
Bank  v.  Cameron,  79  Hun  (N.  Y.)  63  ;  Birdsall 
v.  Wheeler,  62  N.  Y.  App.  Div.  625  ;  McWhirter 
v.  Longstreet,  (Supm.  Ct.  App.  T.)  39  Misc.  (N. 
Y.)  831. 

501  Volume  XXIX. 


/ 


What  Constitutes  Usury. 


USURY. 


Payment  of  Usurious  Interest. 


action  is  not  affected  by  the  fact  that  the  lender  has  knowledge  of  the  bor- 
rower's agreement  to  pay  such  commission,'  or  even  by  the  fact  that  the 
commission  to  be  paid  to  the  borrower's  agent  is  included  in  the  obligation 
given  to  the  lender,  the  latter  agreeing  to  pay  over  such  commission  to  the 
agent  when  received.3  So  the  fact  that  the  agent  of  the  borrower  shares  his 
commission  with  the  agent  of  the  lender  is  immaterial;  3  but  it  is  otherwise  if 
the  agent  of  the  borrower,  in  order  to  induce  the  lender  to  make  the  loan, 
agrees  to  share  and  does  share  with  the  lender  the  commission  received  from 
the  borrower.4  The  fact  that  the  agent  of  the  borrower  takes  the  securities 
for  the  loan  in  his  own  name,  but  for  the  benefit  of  the  lender,  and  to  be  trans- 
ferred to  him  when  the  money  is  advanced,  is  immaterial.5  And  the  fact 
that  the  agent  of  the  borrower  falsely  states  to  the  borrower  that  the  amount 
retained  by  him  is  for  the  lender  does  not  render  the  loan  usurious.0 

(2)  To  Agent  of  Lender  or  Creditor  —  (a)  In  General.  ■ — ■  The  fact  that  the 
agent  of  the  lender  or  creditor,  without  the  knowledge  of  his  principal,  exacts 
a  commission  from  the  borrower  or  debtor  as  a  condition  of  the  loan  or 
extension  of  credit,  the  lender  or  creditor  receiving  no  part  of  such  com- 
mission, either  directly  or  indirectly,  will  not  render  the  transaction  usurious;7 


South  Carolina.  —  New  England  Mortg.  Se- 
curity Co^v.  Baxley,  44  S.  Car.  81. 

Texas.  —  Stuart  v.  Tenison  Bros.  Saddlery 
Co.,  21  Tex.  Civ.  App.  530 ;  Nesbit  v.  Goodrich, 
25  1  ex.  Civ.  App.  28. 

Wisconsin.  —  Fay  v.  Lovejoy,  20  Wis.  407. 

See  also  Keagy  v.  Trout,  85  Va.  390. 

i.  Ueorgia.  —  Merck  v.  American  Freehold 
I.  ind  Mortg.  Co.,  79  Ga.  213;  West  v.  Equitable 
Mortg.  Co.,  112  Ga.  377,  81  Am.  St.  Rep.  59. 

Illinois. —  Kihlholz  v.  Wolf,  103  111.  362; 
Telford  v.  Garrells,  31  111.  App.  441,  affirmed 
132  111.  550. 

Iowa.  —  Polk  County  Sav.  Bank  v.  Harding, 
113  Iowa  511. 

Michigan.  —  Secor  v.   Patterson,   114  Mich. 


—  Conover  v.  Van  Mater,  18  N. 

-  Crane  v.  Hubbel,  7  Paige  (N. 
Ottillie  v.   Wsechter,   33  Wis. 


New  Jersey. 
J.  Eq.  481. 

New  York.  - 
Y.)  413. 

Wisconsin.  - 
255. 

See,  however,  Brown  v.  Brown,  38  S.  Car. 

1 73- 

2.  Secor  v.  Patterson,  114  Mich.  37.  See 
also  Crane  v.  Hubbel,  7  Paige  (N.  Y.)  413. 

3.  Dickey  v.  Brown,  56  Iowa  426. 

4.  Pottle  v.  Lowe,  99  Ga.  576,  59  Am.  St. 
Rep.  246 ;  Collamer  v.  Goodrich,  30  Vt.  628. 
See  also  Leipziger  v.  Van  Saun,  64  N.  J.  Eq. 
37- 

The  mere  agreement  of  the  agent  of  the  bor- 
rower to  deposit  a  part  of  his  commission  as 
security  for  repayment  of  the  loan  does  not 
render  the  loan  usurious.  West  v.  Equitable 
M  >rtg.  Co.,  112  Ga.  377,  81  Am.  St.  Rep.  59. 

So  where  the  agent  of  the  borrower  is  a  cor- 
poration, the  fact  that  the  lender  is  a  stock- 
holder therein  and  thus  indirectly  profits  by  the 
commission  to  the  agent  does  not  render  the 
loan  usurious.  West  v.  Equitable  Mortg.  Co., 
112  Ga.  377,  81  Am.  St.  Rep.  59. 

In  Eslava  v.  Crampton,  61  Ala.  507,  however, 
it  was  held  that  where  the  loan  was  negotiated 
through  an  agent  of  the  borrower  who  was  to 
receive  a  commission  from  the  borrower  for 
effecting  the  loan,  the  fact  that  the  agent  al- 


lowed the  lender  to  share  in  such  commission 
in  order  to  induce  him  to  make  the  loan  did 
not  render  the  loan  usurious  where  it  was 
shown  that  such  action  on  the  agent's  part  was 
a  mere  gratuity  and  not  part  of  a  device  to 
avoid  the  laws  against  usury.  See  also  Grieser 
v.  Hall,  56  Minn.  155. 

5.  May  v.  Folsom,  113  Ala.  198. 

6.  Fay  v.  Lovejoy,  20  Wis.  407. 

7.  Commission  to  Agent  of  Lender  —  England. 
—  Kierzkowski  v.  Dorion,  14  L.  C.  Jur.  29. 

United  States.  —  Palmer  v.  Call,  2  McCrary 
(U.  S.)  522;  Call  v.  Palmer,  116  U.  S.  98; 
Fisher  v.  Porter,  23  Fed.  Rep.  162;  Dryfus  v. 
Burnes,  53  Fed.  Rep.  410;  Whaley  v.  Ameri- 
can Freehold  Land-Mortg.  Co.,  (C.  C.  A.)  74 
Fed.  Rep.  73. 

Arkansas.  —  Scruggs  v.  Scottish-American 
Mortg.  Co.,  54  Ark.  566;  Baird  v.  Millwood,  51 
Ark.  548;  Vahlberg  v.  Keaton,  51  Ark.  534,  14 
Am.  St.  Rep.  73  ;  Sherwood  v.  Haney,  63  Ark. 
249 ;  Short  v.  Pullen,  63  Ark.  385 ;  Sherwood 
v.  Swift,  64  Ark.  662,  43  S.  W.  Rep.  507  ;  Leon- 
hard  v.  Flood,  68  Ark.  162. 

Georgia.  —  Boardman  v.  Taylor,  66  Ga.  638 ; 
Merck  v.  American  Freehold  Land  Mortg.  Co., 
79  Ga.  213  ;  McLean  v.  Camak,  97  Ga.  804. 

Illinois.  —  Ballinger  v.  Bourland,  87  111.  513, 
29  Am.  Rep.  69 ;  Boylston  v.  Bain,  90  111.  283  ; 
Payne  v.  Newcomb,  100  111.  611,  30  Am.  Rep. 
69  ;  Brown  v.  Scottish-American  Mortg.  Co., 
no  111.  235;  Cox  v.  Massachusetts  M*ut.  L.  Ins. 
Co.,  113  111.  382;  Massachusetts  Mut.  L.  Ins. 
Co.  v.  Boggs,  121  111.  119;  Telford  v.  Garrells, 
31  111.  App.  441,  affirmed  132  111.  550;  Callender 
v.  Roberts,  17  111.  App.  539;  Chicago  Fire 
Proofing  Co.  v.  Park  Nat.  Bank,  145  111.  481. 

Iowa.  —  Wyllis  v.  Ault,  46  Iowa  46  ;  Brigham 
v  Myers,  51  Iowa  397,  33  Am.  Rep.  140; 
Greenfield  v.  Monaghan,  85  Iowa  211  ;  Richards 
v.  Purdy,  90  Iowa  502,  48  Am.  St.  Rep.  458 ; 
Smith  v.  Wolf,  55  Iowa  555. 

Minnesota. — Jordan  v.  Humphrey,  31  Minn. 
495  ;  .Mackey  v.  Winkler,  35  Minn.  513;  Stein 
7'.  Swensen,  44  Minn.  218  ;  Brainard  v.  Pvouty, 
66  Minn.  343  ;  Babcock  v.  Murray,  69  Minn. 
199. 

Mississippi.  —  New  England  Mortg.  Security 
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and  it  has  been  held  that  this  rule  is  not  affected  by  the  fact  that  the  relation 
between  the  agent  and  the  principal  is  also  that  of  husband  and  wife  1  or 
parent  and  child.2  Where  the  lender  is  not  aware  of  the  exaction  of  the 
commission  by  his  agent,  the  fact  that  the  commission  note  is  made  payable 
to  the  lender,  so  as  to  enable  it  to  be  secured  by  the  mortgage  given  by  the 
borrower  to  the  lender,  will  not  affect  the  validity  of  the  loan.3  So  it  has 
been  held  to  be  immaterial  that  the  securities  for  the  loan  were  taken  in  the 
name  of  the  lender's  agent  for  the  benefit  of  the  lender.4  Similarly,  it  has 
been  held  that  where  the  agent  of  the  lender  exacts  the  commission  for  his 
own  benefit,  without  the  knowledge  of  the  lender,  the  fact  that  he  represented 
to  the  borrower  that  the  commission  or  a  part  thereof  was  a  bonus  for  the 
lender  would  not  render  the  loan  usurious.5 

Guardians,  Executors,  and  Trustees.  —  A  guardian,  in  lending  the  money  of  his 
ward,  acts  as  the  agent  of  the  ward,  and  the  fact  that  he  receives  from  the 
borrower  a  commission  for  his  own  benefit,  the  borrower  having  knowledge  of 
his  relationship  to  the  funds  lent,  will  not  affect  the  loan  with  usury.6  So  it 
has  been  held  that  where  one  of  several  coexecutors  exacts  a  commission  in 
lending  moneys  of  the  estate,  such  exaction  will  not,  as  against  the  estate, 
render  the  loan  usurious.7  And  the  same  rule  has  been  applied  where  one 
of  several  trustees  exacted  a  bonus  for  a  loan  of  the  trust  funds.8 

(b)  Knowledge  and  Consent  of  Lender  to  Exaction  of  Commission  by  Agent.  —  If  with  the 
knowledge  and  approval  of  his  principal  the  lender's  agent  exacts,  even  for 
his  sole  benefit,  a  bonus  or  commission  from  the  borrower  which,  together 
with  the  interest  reserved,  amounts  to  more  than  the  legal  rate,  the  lender  is 
chargeable  with  usur)r,  as  the  borrower  must  not  be  required  to  pay  the  agent 
for  services  beneficial  to  the  lender;9  and  if  the  agency  is  general,  embracing 


Co.  v.  Townes,  (Miss.  1887)  1  So.  Rep.  242; 
Pass  v.  New  England  Mortg.  Security  Co.,  66 
Miss.  365. 

Nebraska.- — Davis  v.  Sloman,  27  Neb.  877. 
See,  however,  Hare  v.  Winterer,  64  Neb.  551. 

New  Jersey.  —  Muir  v.  Newark  Sav.  Inst.,  16 
N.  J.  Eq.  537;  Manning  v.  Young,  28  N.  J.  Eq. 
568;  Gray  v.  Van  Blarcom,  29  N.  J.  Eq.  454; 
White  v.  Dwyer,  31  N.  J.  Eq.  40;  Eorbes  v. 
Baaden,  31  N.  J.  Eq.  381  ;  Nichols  v.  Osborn, 
41  N.  J.  Eq.  92 ;  Lane  v.  Washington  L.  Ins. 
Co.,  46  N.  J.  Eq.  316. 

New  York.  —  Lee  v.  Chadsey,  3  Abb.  App. 
Dec.  (N.  Y.)  43;  Condit  v.  Baldwin,  21  Barb. 
(N.  Y.)  181  ;  North  v.  Sergeant,  33  Barb.  (N. 
Y)  350;  Fellows  v.  Commissioners,  etc.,  36 
Barb.  (N.  Y.)  655;  Chathaui  Bank  v.  Betts,  9 
Bosw.  (N.  Y.)  552,  23  How.  Pr.  (N.  Y.)  476; 
Coster  v.  Dilworth,  8  Cow.  (N.  Y.)  299  ;  Moore 
v.  Bogart,  19  Hun  (N.  Y.)  227 ;  Bliven  v.  Ly- 
decker,  55  Hun  (N.  Y.)  171  ;  Bell  v.  Day,  32 
N.  Y.  165;  Estevez  v.  Purdy,  66  N.  Y.  446; 
Van  Wyck  v.  Watters,  81  N.  Y.  352;  Fellows 
v.  Longyor,  91  N.  Y.  324;  Philips  v.  Mackel- 
lar,  92  N.  Y.  34;  Stillman  v.  Northrup,  109  N. 
Y.  473;  Baldwin  v.  Doying,  114  N.  Y.  452; 
Flanagan  v.  Shaw,  174  N.  Y.  530,  affirming  74 
N.  Y.  App.  Div.  508 ;  Ditmars  v.  Sackett,  92 
Hun  (N.  Y.)  381  ;  Ludington  v.  Kirk,  (Supm. 
Ct.  App.  T.)  17  Misc.  (N.  Y.)  129;  Cowen- 
hoven  v.  Pfluger,  22  N.  Y.  App.  Div.  464; 
Friedman  v.  Bruner,  (Supm.  Ct.  App.  T.)  25 
Misc.  (N.  Y.)  474;  Sniffen  v.  Koechling,  45 
N.  Y.  Super.  Ct.  61  ;  Bliss  v.  Sherrill,  52  N.  Y. 
App.  Div.  613.  See,  however,  Estevez  z>.  Purdy, 
6  Hun  (N.  Y.)  46. 

Oregon.  —  Barger  v.  Taylor,  30  Oregon  228. 

Texas.  —  Carden  v.  Short,  (Tex.  Civ.  App. 


1895)  31  S.  W.  Rep.  246;  Williams  v.  Bryan, 
68  Tex.  593.  4 
Vermont.  —  Baxter  v.  Buck,  10  Vt.  548. 
See,  however,  Western  Storage,  etc.,  Co.  v. 
Glasner,  169  Mo.  38. 

Loan  by  Bank  —  Commission  to  President  of 
Bank.  —  Chicago  Fire  Proofing  Co.  v.  Park  Nat. 
Bank,  145  111.  481. 

1.  Short  v.  Pullen,  63  Ark.  385;  Brigham  v. 
Myers,  51  Iowa  397,  33  Am.  Rep.  140;  Bliss  v. 
Sherill,  52  N.  Y.  App.  Div.  613. 

2.  Babcock  v.  Murray,  69  Minn.  199. 

3.  Richards  v.  Purdy,  90  Iowa  502,  48  Am. 
St.  Rep.  458  ;  Ammerman  v.  Ross,  84  Iowa  359. 
See  also  Gokey  v  Knapp,  44  Iowa  32. 

4.  Dayton  v.  Moore,  30  N.  J.  Eq.  543  ;  Cou- 
dert  v.  Flagg,  31  N.  J.  Eq.  394. 

5.  Estevez  v.  Purdy,  66  N.  Y.  446.  But  see 
Algur  v.  Gardner,  54  N.  Y.  360. 

6.  Fellows  v.  Longyor,  91  N.  Y.  324. 

7.  O'Neil  v.  Cleveland,  30  N.  J.  Eq.  273. 

8.  Van  Wyck  v.  Watters,  81  N.  Y.  352,  16 
Hun  (N.  Y.)  209. 

9.  Consent  of  Lender  to  Exaction  of  Commission 
—  England.  —  Meagoe  v.  Simmons,  M.  &  M. 
121,  22  E.  C.  L.  266. 

United  States.  —  In  re  Kellogg,  113  Fed.  Rep. 
120.  See  also  New  England  Mortg.  Security 
Co.  v.  Gay,  33  Fed.  Rep.  636. 

Arkansas.  ■ —  Banks  v.  Flint,  54  Ark.  40 ; 
Thompson  v.  Ingram,  51  Ark.  546. 

District  of  Columbia.  —  Richards  v.  Bippus, 
18  App.  Cas.  (D.  C.)  293. 

Georgia.  —  Clarke  v.  Havard,  1 1 1  Ga.  242 ; 
McCall  v.  Herring,  116  Ga.  235. 

Illinois.  —  Payne  v.  Newcomb,  100  111.  611, 
39  Am.  Rep.  69 ;  Meers  v.  Stevens,  106  111. 
549  ;  Ammondson  v.  Ryan,  1 1 1  111.  506. 
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the  business  of  making,  managing,  and  collecting  loans  for  the  principal,  and 
with  large  discretionary  powers,  an  authority  to  make  loans  by  exacting  com- 
missions from  the  borrower  may  be  presumed.1  A  fortiori,  if  the  lender 
exacts  as  a  condition  of  the  loan  the  payment  of  a  commission  to  his  agent, 
it  will  render  the  loan  usurious  though  the  lender  does  not  receive  any  part  of 
such  commission.2  The  lender  may,  however,  without  incurring  the  conse- 
quences of  usury,  consent  to  the  borrower's  paying  to  the  lender's  agent  a 
fair  and  reasonable  compensation  for  services  actually  rendered  by  such  agent 
to  the  borrower  in  connection  with  the  loan.3 

(c)  Lender  Sharing  in  Agent's  Commission.  —  An  agreement  between  the  lender 
and  his  agent  to  make  loans  that  the  lender  shall  receive  all  or  a  part  of  the 
commissions  received  by  the  agent  from  the  borrower  will  render  the  loan 
usurious  where  the  highest  rate  of  interest  is  reserved  in  addition  to  such 
commission.4  And  it  has  also  been  held  that  where  an  agent  of  the  lender 
to  make  loans  acts  under  an  agreement  with  his  principal  that  he  is  to  get  his 
compensation  for-  services  to  the  principal  in  commissions  from  the  borrowers, 
the  receipt  of  such  a  commission  on  a  loan  reserving  interest  at  the  maximum 
legal  rate  will  render  the  transaction  usurious  though  the  lender  may  not 
directly  receive  any  part  thereof,5  or  in  fact  may  not  have  knowledge  that  any 


Iowa.  —  McNeely  v.  Ford,  103  Iowa  508,  64 
Am.  St.  Rep:  195. 

Kentucky. —  Payne  v.  Henderson,  106  Ky. 
135- 

Minnesota.  —  Avery  v.  Creigh,  35  Minn.  456; 
Kemmitt  v.  Adamson,  44  Minn.  121.  See,  how- 
ever, Acheson  v.  Chase,  28  Minn.  211;  Mackey 
v.  Winkler,  35  Minn.  513. 

Missouri.  —  Brown  v.  Archer,  62  Mo.  App. 
277,  1  Mo.  App.  465. 

Nebraska.  —  Cheney  v.  Eberhardt,  8  Neb. 
423 ;  Hare  v.  Hooper,  56  Neb.  480 ;  Hare  v. 
Winterer,  64  Neb.  551.  See  also  New  England 
Mortg.  Security  Co.  v.  Harris,  13  Neb.  551; 
New  England  Mortg.  Security  Co.  v.  Hendrick- 
son,  13  Neb.  574. 

New  Jersey.  —  Borcherling  v.  Trefz,  40  N. 
J  Eq.  502  ;  Demarest  v.  Vandenberg,  41  N.  J. 
Eq.  63;  Pfenning  v.  Scholer,  43  N.  J.  Eq.  15; 
Barr  v.  African  M.  E.  Mt.  Pisgah  Church,  (N. 
J.  1887)  10  Atl.  Rep.  287;  Hughson  v.  Newark 
Mortg.  Loan  Co.,  57  N.  j.  Eq.  139. 

New  York.  —  Bliven  v.  Lydecker,  130  N.  Y. 
102,  reversing  55  Hun  (N.  Y.)  171. 

South  Carolina.  —  Land  Mortg.  Invest.,  etc., 
Co.  v.  Gillam,  49  S.  Car.  345. 

1.  Sherwood  v.  Roundtree,  32  Fed.  Rep.  113; 
Rogers  v.  Buckingham,  33  Conn.  81  ;  Kemmitt 
v.  Adamson,  44  Minn.  121  ;  Stein  v.  Swensen, 
46  Minn.  360,  24  Am.  St.  Rep.  234 ;  Cheney  v. 
Eberhardt,  8  Neb.  423 ;  Hare  v.  Winterer,  64 
Neb.  551  ;  Braine  v.  Rosswog,  13  N.  Y.  App. 
Div.  240  ;  Hunlap  v.  Toy,  (Supm.  Ct.  App.  T.) 
19  Misc.  (N.  Y.)  627;  Bliss  v.  Sherrill,  24  N. 
Y.  App.  Div.  280,  reversing  42  N.  Y.  Supp.  432. 

In  Lewis  v.  Willoughby,  43  Minn.  307,  Mitch- 
ell, J.,  in  holding  the  principal  liable  for  the 
act  of  his  general  agent  in  exacting  a  usurious 
bonus,  the  amount  of  which  was  included  in  the 
securities,  said  :  "  The  presumption  in  such  a 
case  ought  to  be  that  what  the  agent  assumed 
to  do  for  his  principal  was  done  by  his  author- 
ity ;  and  if  any  facts  exist  which  would  relieve 
him  from  responsibility  for  the  unlawful  exac- 
tions of  his  agent,  he  ought  to  prove  them." 

2.  Pfenning  v.  Scholer,  43  N.  J.  Eq.  15. 

3.  New  England  Mortg.  Security  Co.  v.  Gay, 
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33  Fed.  Rep.  636;  White  v.  Dwyer,  31  N.  J. 
Eq.  40  ;  Hopkins  v.  Baker,  2  Patt.  &  H.  (Va.) 
110. 

A  loan  and  trust  company  procured  a  loan 
of  fifteen  thousand  dollars  for  the  defendant 
from  a  third  party,  the  payment  of  which  it 
guaranteed,  and  the  proceeds  of  which  it  used, 
by  previous  agreement,  in  paying  the  defend- 
ant's debts.  The  loan  was  for  five  years,  at  six 
per  cent.,  and  the  company,  by  the  terms  of  the 
agreement,  charged  the  defendant  fifteen  hun- 
dred dollars  as  "  brokerage,"  covering  its  ser- 
vices in  disbursing  the  money  and  guarantee- 
ing the  loan.  The  lender  was  a  stockholder 
and  director  of  the  company.  It  was  held  that 
these  facts  did  not  show  that  the  charge  of 
fifteen  hundred  dollars  was  a  mere  device  to 
evade  usury.    Keagy  v.  Trout,  85  Va.  390. 

4.  Lender  Sharing  Agent's  Commission  — 
United  States.  —  McBroom  v.  Scottish  Mortg., 
etc.,  Co.,  153  U.  S.  318;  Sherwood  v.  Round- 
tree,  32  Fed.  Rep.  113;  New  England  Mortg. 
Security  Co.  v.  Gay,  33  Fed.  Rep.  636. 

Georgia.  —  Roberts  v.  Mathews,  77  Ga.  458; 
Pottle  v.  Lowe,  99  Ga.  576,  59  Am.  St.  Rep. 
246. 

Iowa.  —  McNeely  v.  Ford,  103  Iowa  508,  64 
Am.  St.  Rep.  195. 

Minnesota.  —  Lukens  v.  Hazlett,  37  Minn. 
441;  Stein  v.  Swensen,  44  Minn.  218;  Dade  v. 
Spalding,  52  Minn.  356. 

New  Jersey.  —  Pfenning  v.  Scholer,  43  N.  J. 
Eq.  15. 

5.  United  States.  —  Fowler  v.  Equitable  Trust 
Co.,  141  U.  S.  384;  Whaley  v.  American  Free- 
hold Land  Mortg.  Co.,  (C.  C.  A.)  74  Fed.  Rep. 
73.  See  also  New  England  Mortg.  Security  Co. 
v.  Gay,  33  Fed.  Rep.  636. 

Arkansas.  —  Thompson  v.  Ingram,  51  Ark. 
546. 

Illinois.  —  Payne  v.  Newcomb,  100  111.  611, 
30  Am.  Rep.  69. 

Minnesota.  —  Avery  v.  Creigh,  35  Minn.  456; 
Hall  v.  Maudlin,  58  Minn.  137,  49  Am.  St.  Rep. 
492;  Carpenter  v.    Lamphere.    70    Minn.  542. 
See  also  Horkan  v.  Nesbitt.  58  Minn.  487. 
Where  a  person  appointed  an  agent  with  gen- 
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oommiision  was  exacted  in  the  particular  case.1 

(d)  Agent  of  Undisclosed  Lender.  —  In  at  least  one  case  it  has  been  held  that 
where  an  agent  lending  money  for  his  principal  exacts  a  commission  from  the 
borrower  for  his  own  benefit,  without  the  knowledge  of  the  lender,  the  loan 
is  not  thereby  rendered  usurious  though  the  agent  did  not  disclose  that  he 
was  acting  as  agent,  and  the  borrower  believed  that  he  was  dealing  with  the 
lender.'-4  In  other  cases,  however,  it  is  held  that  where  the  agent  negotiates 
the  loan  as  lender,  and  the  borrower  deals  with  him  on  such  basis,  the 
exaction  of  a  commission  by  the  agent  renders  the  loan  usurious.3 

(e)  General  Agent.  —  It  has  been  held  that  while  the  exaction  of  a  commission 
for  his  own  benefit,  without  the  knowledge  of  the  lender,  by  the  special  agent 
of  the  lender  to  negotiate  a  specific  loan  would  not  render  the  loan  usurious,4 
the  exaction  of  such  a  commission  by  the  general  agent  of  the  lender  would 
taint  the  loan  with  usury.5 

(f)  Designating  Agent  as  Agent  of  Borrower.  —  Where  a  loan  is  made  through  an 
agent  of  the  lender,  the  fact  that  the  borrower,  in  an  application  for  the  loan, 
designates  the  agent  as  his  own  will  not  prevent  the  exaction  of  a  commission 
by  such  agent  from  rendering  the  loan  usurious." 

(3)  To  Agent  of  Both  Lender  and  Borrower.  —  Where  the  negotiator  of  a 
loan  acts  as  middleman  or  agent  for  both  parties,  the  payment  of  a  commission 
by  the  borrower  to  him  for  procuring  the  loan  will  not  render  the  loan  usuri- 
ous;7 and  in  such  a  case  it  is  immaterial  that  the  obligation  given  for  the 
loan  is  taken  in  the  name  of  the  middleman,8  or  that  the  middleman  pays 
over  to  the  borrower  the  amount  lent  before  he  actually  receives  it  in  hand 
from  the  lender.9 

(4)  Exaction  of  Commission  by  Lender  under  Pretense  of  Agency.  —  Of 
course,  a  lender  cannot  legally,  under  a  pretense  that  he  is  acting  as  agent  in 
making  the  loan,  when  in  fact  he  is  making  the  loan  for  himself,  exact  a 
commission  in  addition  to  the  legal  rate  of  interest.10  * 

r.  Penalty  as  Distinguished  from  Usurious  Interest  —  (1)  In 
General. — Where  the  statutes  prohibit  the  reservation  or  taking  of  interest 

eral  power  to  lend  money,  under  an  agreement  ruff,  6  Neb.  151;  Tankesly  v.  Bell,  (Tenn.  Ch. 

that  the  agent  was  not  to  make  any  charge  1896)  37  S.  W.  Rep.  1018.    But  see  Stein  v. 

against  the  principal,  but  was  to  "  make  what  Swensen,  44  Minn.  218  ;  Bell  v.  Day,  32  N.  Y. 

he  could  out  of  it,"  and  the  agent  exacted  from  165. 

the  borrower   an  excessive  and   unreasonable  Where  a  general  agent,  in  negotiating  a  loan, 

commission  for  making  the  loan,  the  transac-  sold  his  property  to  the  borrower  at  a  price 

tion  was  held  to  be  as  against  the  principal,  much  above  the  true  value,  the  purchase  being 

tainted  with  usury.    Avery  v.  Creigh,  35  Minn.  made  in  order  to  procure  the  loan,  though  with- 

456.    In  the  earlier  case  of  Acheson  v.  Chase,  out  the  actual  knowledge  of  the  lender,  it  was 

28  Minn.  211,  the  same  court  held  that  where  held,  in  a  suit  by  the  principal  to  enforce  a 

the  agent  is  restricted  by  the  lender  to  exacting  security  for  the  loan,  that  the  price  above  the 

"  a  reasonable   commission  "    from  borrowers,  true  value  of  the  goods  was  usury.    Austin  v. 

the   lender   is   not   chargeable   with    anything  Harrington,  28  Vt.  130. 

taken  by  the  agent  in  excess  of  such  compensa-  6.  Designating  Agent  as  Agent  of  Borrower.  — 

tion.  Sherwood  v.  Roundtree,  32  Fed.  Rep.  113;  New 

1.  Fowler  v.  Equitable  Trust  Co.,  141  U.  S.  England  Mortg.  Security  Co.  v.  Gay,  33  Fed. 
384 ;  Whaley  v.  American  Freehold  Land-  Rep.  636 ;  Banks  v.  Flint,  54  Ark.  40 ;  Clarke 
Mortg.  Co.,  (C.  C.  A.)  74  Fed.  Rep.  73.  v.  Havard,  irr  Ga.  242;  Braine  v.  Rosswog,  13 

2.  Agent  of  Undisclosed  Principal.      Lee  v.  N.  Y.  App.  Div.  249. 

Chadsey,  3  Abb.  App.  Dec.  (N.  Y.)  43.    See  7.  Agent  of  Both  Lender  and  Borrower.  — 

also  Estevez  v.  Purdy,  66  N.  Y.  446.  Hughes  v.  Griswold,  82  Ga.  299;  Riley  v.  Olin, 

3.  Erickson  v.  Bell,  53   Iowa  627,  36  Am.  82  Ga.  312. 

Rep.    246 ;  Glick    v.    Bramer,   78    Iowa    568 ;  8.  Hughes  v.  Griswold,  82  Ga.  299. 

Trimble  v.  Thorson,  80  Iowa  246 ;  Wilkes  v.  9.  Hughes  v.  Griswold,  82  Ga.  299  ;  Riley  v. 

Coffield,  3  Hawks  (10  N.  Car.)  28.  Olin,  82  Ga.  312.     See  also  Stansell  v.  Georgia 

4.  General  Agent.  -  Baxter  v.  Buck,  10  Vt.  548.  Loan,  etc.,  Co.,  96  Ga.  227. 

5  Lewis  v.  Willoughby,  43  Minn.  307;  West-  10.  Exaction  by  Lender  under  Pretense  of  Agency 

ern  Storage,  etc.,  Co.  v.  Glasner,  169  Mo.  38;  — Alabama.  —  Harmon  v.  Lehman,  85  Ala.  379. 

Philo  v.  Butterfield,  3  Neb.  256  ;  Austin  v.  Har-  Arkansas.  —  Thompson  v.   Ingram,   51  Ark. 

rington,  28  Vt.  130.    See  also  Cheney  v.  White,  ^46. 

5  Neb.  261,  25  Am.  Rep.  487 ;  Cheney  v.  Wood-  Illinois.  —  Hewitt  v.   Dement,   57   111.  500; 
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beyond  a  certain  rate  it  is  generally  recognized  that  there  must  be  an  absolute 
reservation  or  taking  of  the  excessive  interest  to  constitute  usury,1  and  a 
transaction  from  which  a  borrower  has  the  power  to  relieve  himself  by  the 
payment  of  the  principal  and  legal  interest  within  a  limited  time  is  not  ren- 
dered usurious  because  after  such  time  he  cannot  free  himself  without  paying 
more  than  legal  interest.2  The  true  test  is:  Has  the  debtor  the  absolute 
right  to  discharge  and  satisfy  the  contract  at  maturity  by  paying  the  principal 
debt  and  lawful  interest?  If  he  has,  the  contract  is  not  vitiated  by  providing 
for  the  payment  of  an  additional  sum.  It  is  otherwise  if  by  the  terms  of  the 
contract  the  debtor  is  obliged  to  make  the  additional  payments  at  all  events.3 

Forfeiture  of  Security.  —  A  provision  that  upon  the  nonpayment  of  the  indebted- 
ness at  maturity,  with  lawful  interest,  the  borrower  shall  forfeit  the  security 
pledged  to  secure  payment  is  in  the  nature  of  a  penalty,  and  will  not  render 
the  loan  usurious.4 

Device  to  Evade  Usury  statutes.  —  If  an  agreement  for  a  penalty  beyond  the 
lawful  interest  -on  nonpayment  of  the  debt  at  maturity  is  entered  into  as  a 
contrivance  or  device  to  exact  illegal  interest,  the  transaction  will  be  usurious,5 


Dreyer  v.  Goldy,  62  111.  App.  347 ;  Bishopp  v. 
Blair,  90  111.  App.  64;  Sanford  v.  Kane,  133  111. 
199,  23  Am.  St.  Rep.  602. 

Iowa.  —  Trimble  v.  Thorson,  80  Iowa  246. 

Maryland.  —  Andrews  v.  Poe,  30  Md.  485. 

Nebraska.  ■ — ■  Anderson  v.  Vallery,  39  Neb. 
626. 

New  Jersey.  —  Cummins  v.  Wire,  6  N.  J.  Eq. 
73- 

New  York.  —  North  v.  Sergeant,  33  Barb. 
(N.  Y.)  350  ;  Reed  v.  Smith,"  9  Cow.  (N.  Y.) 
647;  Fanning  v.  Dunham,  5  Johns.  Ch.  (N.  Y.) 
122,  9  Am.  Dec.  283. 

Ohio.  —  Lockwood  v.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dec.  78. 

Tennessee.  —  Stark  v.  Sperry,  6  Lea  (Tenn.) 
411,  40  Am.  Rep.  47. 

Texas.  —  Texas  Loan  Agency  v.  Hunter,  13 
Tex.  Civ.  App.  402. 

Wisconsin.  —  Dayton  v.  Dearholt,  85  Wis. 
151. 

1.  Penalty  as   Distinguished  from  Usury.  — 

Roberts  v.  Trenayne,  Cro.  Jac.  507  ;  Floyer  v. 
Edwards,  Lofft.  595  ;  Tate  v.  Wellings,  3  T.  R. 
531  ;  Burton's  Case,  5  Coke  69;  Long  v.  Storie, 
9  Hare  542,  21  L.  J.  Ch.  521,  16  Jur.  340; 
Watson  v.  McClanahan,  13  Ala.  57;  Tardeveau 
v.  Smith,  Hard.  (Ky.)  183,  3  Am.  Dec.  727; 
Home  Ins.  Co.  v.  Dunham,  33  Hun  (N.  Y.) 
415.  Compare  Union  Nat.  Bank  v.  Louisville, 
etc.,  R.  Co.,  145  111.  208. 

2.  England.  —  Nicholls  v.  Maynard,  3  Atk. 
520;  Morisset  v.  King,  2  Burr.  891;  Garret  v. 
Foot,  Comb.  133;  Floyer  v.  Edwards,  1  Cowp. 
112;  Roberts  v.  Trenayne,  Cro.  Jac.  509;  Long 
v.  Storie,  9  Hare  542,  10  Eng.  L.  &  Eq.  182 ; 
Rex  v.  Drury,  2  Lev.  7 ;  Burton's  Case,  5  Coke 
69 ;  Oliver  v.  Oliver,  2  Rolle  469 ;  Spurrier  v. 
Mayoss,  1  Ves.  Jr.  527,  4  Bro.  C.  C.  28. 

Canada.  — ■  Emmons  v.  Crooks,  1  Grant  Ch. 
(U.  C.)  159;  Commercial  Bank  v.  Cameron,  9 
U.  C.  C.  P.  378. 

United  States.  —  Lloyd  v.  Scott,  4  Pet.  (U. 
S.)  225. 

Alabama.  —  Jordan  v.  Lewis,  2  Stew.  (Ala.) 
426. 

Arkansas.  —  Chaffe  v.  Landers,  46  Ark.  364. 
Illinois.  —  Lawrence  v.  Cowles,  13  111.  577; 
Gould  v.  Bishop  Hill  Colony,  35  111.  324. 


Indiana.  —  Gambril  v.  Doe,  8  Blackf.  (Ind.) 
140,  44  Am.  Dec.  760. 

Iowa.  ■ — ■  Gower  v.  Carter,  3  Iowa  244,  66 
Am.  Dec.  71;  Wilson  v.  Dean,  10  Iowa  432; 
Seekel  v.  Norman,  78  Iowa  254. 

Kentucky.  —  Gaar  v.  Louisville  Banking  Co., 
11  Bush  (Ky.)  180,  21  Am.  Rep.  209.  See, 
however,  Moore  v.  Vance,  3  Dana  (Ky.)  361  ; 
Mutual  Ben.  L.  Ins.  Co.  v.  Davis,  73  S.  W. 
Rep.  1020,  24  Ky.  L.  Rep.  2291. 

Massachusetts.  —  Cutler  v.  Johnson,  8  Mass. 
266. 

Mississippi.  —  Rogers  v.  Sample,  33  Miss. 
310,  69  Am.  Dec.  349;  Bass  v.  Patterson,  68 
Miss.  310,  24  Am.  St.  Rep.  279. 

Nebraska.  —  Upton  v.  O'Donahue,  32  Neb. 
565. 

New  Jersey.  —  Ramsey  v.  Morrison,  39  N.  J. 
L.  591. 

North  Carolina.  —  Moore  v.  Hylton,  1  Dev. 
Eq.  (16  N.  Car.)  433.  See,  however,  Burwell 
v.  Burgwyn,  100  N.  Car.  389 ;  Moore  v.  Cam- 
eron, 93  N.  Car.  51. 

Oregon.  —  Law  Trust  Soc.  v.  Hogue,  37 
Oregon  544. 

Texas.  —  Crider  v.  San  Antonio  Real-Estate 
Bldg.,  etc.,  Assoc.,  13  Tex.  Civ.  App.  399; 
Parks  v.  Lubbock,  (Tex.  Civ.  App.  1899)  5°  S. 
W.  Rep.  466. 

Virginia.  —  Call  v.  Scott,  4  Call  (Va.)  402. 
Wisconsin.  —  Fisher  v.  Otis,  3  Chand.  (Wis.) 
83. 

See.  however,  Maxwell  v.  Jacksonville  Loan, 
etc.,  Co.,  (Fla.  1903)  34  So.  Rep.  255 ;  Clark 
v.  Kay,  26  Ga.  403. 

In  Garret  v.  Foot,  Comb.  133,  Holt,  C.  J., 
said :  "  If  I  covenant  to  pay  one  hundred 
pounds  a  year  hence,  and  if  I  do  not  pay  it,  to 
pay  twenty  pounds,  it  is  not  usury,  but  only  in 
nature  of  a  nomine  poena." 

A  Provision  for  Usurious  Interest  Reducible  to 
Legal  Interest  if  the  loan  is  promptly  paid  does 
not  violate  the  statutes  against  usury.  Long 
v.  Storie,  9  Hare  542. 

S.  Gaar  v.  Louisville  Banking  Co.,  11  Bush 
(Ky.)   180.  21  Am.  Rep.  209. 

4.  Forfeiture  of  Security.  —  Ramsey  v.  Morri- 
son, ?.q  N.  J.  L.  591. 

5.  Device  to  Cover  Usury.  —  Long  v.  Storie,  9 
506  Volume  XXIX. 


What  Constitutes  Usury. 


USURY. 


Payment  of  Usurious  Interest. 


as  where  it  is  agreed  or  intended  between  the  parties  that  the  borrower  shall 
incur  the  penalty,1  or  where  the  penalty  is  not  provided  to  enforce  the  prompt 
payment  of  the  indebtedness  at  .maturity,  but  to  enable  the  borrower  to 
secure  indulgence  upon  the  payment  of  excessive  interest.8 

(2)  Increased  Interest  After  Maturity  of  Indebtedness.  —  Stipulations  to  the 
effect  that  if  the  debt  be  not  paid  at  maturity  it  shall  draw  interest  thereafter 
at  a  rate  greater  than  the  statutory  limit  are  now  generally  regarded  as  penal- 
ties to  induce  prompt  payment,  and  as  the  debtor  has  it  in  his  power  to  avoid 
paying  the  penalty  by  discharging  the  debt  when  due,  such  agreements  are 
held  to  be  free  from  usury.3  Similarly,  a  provision  that  on  nonpayment  of 
an  obligation  for  a  loan  or  forbearance  with  legal  interest  the  obligor  will  pay 
the  indebtedness  with  excessive  interest  from  the  date  of  the  obligation  will 
not  necessarily  render  the  transaction  usurious.4  In  Tennessee,  however,  it 
is  held  that  a  provision  for  excessive  interest  after  maturity  can  be  considered 
only  as  compensation  for  forbearance  of  the  indebtedness  after  maturity, 
and  not  as  a  penalty,  and  will  constitute  usury.5 

statutory  Provisions.  —  In  some  jurisdictions  statutes  have  been  enacted 
expressly  declaring  usurious  contracts  which  provide  for  the  payment  of  more 
than  legal  interest  upon  nonpayment  of  an  indebtedness  at  maturity.0  And 


Hare  542;  Pike  v.  Crist,  62  111.  461;  Osborn 
v.  McCowen,  25  111.  218;  Sanner  v.  Smith,  89 
111.  123,  31  Am.  Rep.  70;  Seekel  v.  Norman,  78 
Iowa  254;  Bass  v.  Patterson,  68  Miss.  310,  24 
Am.  St.  Rep.  279 ;  Meroney  v.  Atlanta  Bldg., 
etc.,  Assoc.,  116  N.  Car.  882,  47  Am.  St.  Rep. 
841  ;  Fry  v.  Coleman,  1  Grant  Cas.  (Pa.)  445  ; 
Carroll  County  Sav.  Bank  v.  Strother,  28  S. 
Car.  504. 

A  note  made  payable  one  day  after  date, 
with  interest  at  twenty  per  cent,  after  maturity, 
is  usurious.     Osborn  v.  McCowen,  25  111.  218. 

In  Sanner  v.  Smith,  89  111.  123,  31  Am.  Rep. 
70,  the  note  in  suit  was  made  payable  six 
months  from  date,  with  interest  payable  an- 
nually at  the  rate  of  fifteen  per  cent,  from 
"  due  until  paid."  Six  months'  interest  was 
paid  thereon  at  its  inception,  in  advance,  and 
afterwards,  through  a  series  of  years,  numer- 
ous instalments  of  interest  at  the  same  rate 
were  paid  and  indorsed  thereon,  usually  six 
months  in  advance.  The  note  was  held  to  be 
usurious. 

1.  Long  v.  Storie,  9  Hare  542 ;  Carroll 
County  Sav.  Bank  v.  Strother,  28  S.  Car.  504. 

2.  Intent  Not  to  Pay  at  Maturity.  —  Union 
Mortg.,  etc.,  Co.  v.  Hagood,  97  Fed.  Rep.  360  ; 
Carroll  County  Sav.  Bank  v.  Strother,  28  S. 
Car.  504. 

3.  Increased  Interest  After  Maturity  —  United 
Slates.  —  Lloyd  v.  Scott,  4  Pet.  (U.  S.)  225; 
Union  Mortg.,  etc.,  Co.  v.  Hagood,  97  Fed. 
Rep.  360. 

Alabama.  —  Jordan  v.  Lewis,  2  Stew.  (Ala.) 
426. 

Arkansas.  —  Chaffe  v.  Landers,  46  Ark.  364. 

Connecticut.  —  Wadsworth  v.  Champion,  1 
Root  (Conn.)  393 ;  Tuttle  v.  Clark,  4  Conn. 
153. 

Illinois.  —  Lawrence  v.  Cowles,  13  111.  577; 
Gould  v.  Bishop  Hill  Colony,  35  111.  324;  Davis 
v.  Rider,  53  111.  416;  Downey  v.  Beach,  78  111. 
53  ;  Burke  v.  Raab,  4  111.  App.  338  ;  Peavler  v. 
McLaughlin,  20  111.  App.  536 ;  Bishop  Hill 
Colony  v.  Edgerton,  26  111.  54. 

Indiana.  —  Cole   v.   Lockhart,    2    Ind.  631; 


Gambril  v.  Doe,  8  Blackf.  (Ind.)  140,  44  Am. 
Dec.  760;  Billingsley  v.  Dean,  11  Ind.  331. 

Iowa.  —  Shuck  v.  Wight,  1  Greene  (Iowa) 
128;  Wight  v.  Shuck,  Morr.  (Iowa)  425; 
Gower  v.  Carter,  3  Iowa  244,  66  Am.  Dec. 
71;  Wilson  v.  Dean,  10  Iowa  432;  Fisher  v. 
Anderson,  25  Iowa  28,  95  Am.  Dec.  761  ;  Con- 
rad v.  Gibbon,  29  Iowa  120. 

Mississippi.  —  Rogers  v.  Sample,  33  Miss. 
310,  69  Am.  Dec.  349. 

Nebraska.  —  Weyrich  v.  Hobelman,  14  Neb. 
432  ;  Upton  v.  O'Donahue,  32  Neb.  565  ;  Omaha 
Li  &  T.  Co.  v.  Hanson,  46  Neb.  870. 

New  York.  —  Chenango  Bank  v.  Curtiss,  19 
Johns.  (N.  Y.)  326 ;  Sumner  v.  People,  29  N. 
Y.  337;  Green  v.  Brown,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  279. 

North  Carolina.  —  Moore  v.  Hylton,  1  Dev. 
Eq.  (16  N.  Car.)  433. 

Virginia.  —  Call  v.  Scott,  4  Call  (Va.)  402; 
Jones  v.  Hubbard,  6  Call  (Va.)  211  ;  Pollard  v. 
Baylor,  6  Munf.  (Va.)  433 ;  Ward  v.  Cornett, 
91  Va.  676. 

Wisconsin.  —  Fisher  v.  Otis,  3  Chand.  (Wis.) 
83. 

See  also  Taylor  v.  Hiestand,  46  Ohio  St.  345. 

4.  Watson  v.  McClanahan,  r3  Ala.  57;  Fisher 
v.  Anderson,  25  Iowa  28,  95  Am.  Dec.  761  ; 
Rogers  v.  Sample,  33  Miss.  310,  6.9  Am.  Dec. 
349;  Upton  v.  O'Donahue,  32  Neb.  565. 

In  Roberts  v.  Trenayne,  Cro.  Jac.  509,  the 
rule  was  stated  by  Doderidge,  J.,  as  follows : 
"  If  I  secure  both  interest  and  principal,  if  it 
be  at  the  will  of  the  party  who  is  to  pay  it, 
it  is  no  usury;  as  if  I  lend  to  one  a  hundred 
pounds  for  two  years,  to  pay  for  the  loan 
thereof  thirty  pounds,  and  if  he  pay  the  prin- 
cipal at  the  year's  end  he  shall  pay  nothing 
for  interest,  this  is  not  usury ;  for  the  party 
hath  his  election,  and  may  pay  it  at  the  first 
year's  end,  and  so  discharge  himself." 

5.  Thompson  v.  Collins,  2  Head  (Tenn.)  441  ; 
Richardson  v.  Brown,  9  Baxt.  (Tenn.)  242 ; 
Bang  v.  Phelps,  etc.,  Windmill  Co.,  96  Tenn. 
361. 

6.  Statutory  Provisions.  —  McNail  v.  Welch, 
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in  Texas  it  has  been  held,  undera  statute  defining  interest  as  the  compensation 
allowed  by  law  or  fixed  by  the  parties  for  the  use  or  forbearance  or  detention 
of  money,  that  a  provision  for  excessive  interest  after  maturity  of  a  debt  in 
case  of  nonpayment  renders  the  transaction  usurious.1 

(3)  Provisions  Accelerating  Maturity  of  Loan.  —  A  provision  by  way  of 
penalty  accelerating  the  maturity  of  a  loan  on  default  in  payments  by  the 
borrower  will  not  necessarily  render  the  loan  usurious,  though  through  the 
exercise  of  such  option  the  lender  may  be  entitled  at  law  to  demand  the 
return  of  more  than  the  amount  lent  with  legal  interest.  Thus,  where  in 
consideration  of  a  loan  an  obligation  is  taken  for  an  amount  as  principal 
greater  than  the  amount  of  the  loan,  but  the  interest  stipulated  therefor  is 
less  than  the  highest  legal  rate,  so  that  if  the  contract  is  carried  out  according 
to  its  terms  no  more  than  the  principal  with  legal  interest  will  be  paid,  a  pro- 
vision that  upon  default  in  the  payment  of  the  interest  the  entire  principal 
shall  become  due  at  the  option  of  the  lender  will  not  render  the  transaction 
necessarily  usurious,  though  upon  such  default  and  the  exercise  by  the  lender 
of  his  option  more  than  the  amount  lent  with  legal  interest  Ip  the  time  when 
the  loan  is  called  will  be  payable.2  And  the  same  rule  has  been  applied 
where  instalment  notes  were  given  for  the  principal  and  interest  for  the  full 
term  of  the  loan.3 

(4)  Provision  for  Fees  for  Collection.  —  It  is  quite  customary  in  contracts 
for  loans  or  forbearances  to  provide  for  the  payment  by  the  borrower  or  debtor 
of  attorney's  fees  and  expenses  of  the  creditor  incurred  in  enforcing  payment 
of  the  indebtedness  upon  default  of  the  debtor  to  pay  it  at  maturity,  or  to 
contract  for  a  stipulated  sum  to  cover  such  fees  and  expenses.  It  has  been 
said  that  such  provisions  are  eminently  just  and  equitable,4  and  though  there 
have  been  decisions  to  the  contrary,5  it  is  held  by  the  great  weight  of  authority 
that  such  a  provision  does  not  render  the  transaction  usurious  though  the 
debtor  may  be  compelled  to  pay  more  than  his  indebtedness  with  legal  inter- 
est.6   And  the  fact  that  the  statute  declares  usurious  all  contracts  for  addi- 


26  111.  App.  482;  Chase  v.  Whitten,  51  Minn. 
485- 

1.  Parks  v.  Lubbock,  92  Tex.  635,  reversing 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  466.  See, 
however,  Crider  v.  San  Antonio  Real  Estate 
Bldg.,  etc.,  Assoc.,  13  Tex.  Civ.  App.  399. 

2.  Accelerating  Maturity  of  Loan.  —  Georgia 
Southern,  etc.,  R.  Co.  v.  Mercantile  Trust,  etc., 
Co.,  94  Ga.  306,  47  Am.  St.  Rep.  153;  Moore  v. 
Cameron,  93  N.  Car.  51  ;  Dugan  v.  Lewis,  79 
Tex.  246,  23  Am.  St.  Rep.  332  ;  Stuart  v.  Teni- 
son  Bros.  Saddlery  Co.,  21  Tex.  Civ.  App.  530. 

3.  Wells  v.  Girling,  4  Moo.  78 ;  Miller  v. 
Fergerson,  (Ky.  1898)  47  S.  W.  Rep.  1081  ; 
Moore  v.  Cameron,  93  N.  Car.  51. 

4.  Provision  for  Fees  for  Collection.  —  Smith 
v.  Silvers,  32  Ind.  321  ;  Daniels  v.  Silvers,  32 
Ind.  322. 

5.  State  v.  Taylor,  10  Ohio  378.  See  also 
Thomasson  v.  Townsend,  10  Bush  (Ky.)  114. 

The  Voluntary  Payment  by  a  debtor  of  the 
creditor's  attorney's  fees  for  collecting,  all  of 
which  fees  are  kept  by  the  attorney,  is  not  per 
se  usurious.     Busby  v.  Finn,  1  Ohio  St.  409. 

6.  United  States.  —  Fowler  v.  Equitable 
Trust  Co.,  141  U.  S.  384 ;  American  Freehold 
Land  Mortg.  Co.  v.  Whaley,  63  Fed.  Rep.  743  ; 
Best  v.  British,  etc.,  Mortg.  Co.,  79  Fed.  Rep. 
401  ;  Glover  v.  Equitable  Mortg.  Co.,  (C.  C.  A.) 
87  Fed.  Rep.  518;  Union  Mortg.,  etc.,  Co.  v. 
Hagood,  97  Fed.  Rep.  360. 

Alabama.  —  Munter  v.   Linn,   61   Ala.  492; 


Shelton  v.  Aultman,  etc.,  Co.,  82  Ala.  315; 
Williams  v.  Flowers,  90  Ala.  136,  24  Am.  St. 
Rep.  772;  Stephenson  v.  Allison,  123  Ala.  439; 
Ginn  v.  New  England  Morlg.  Security  Co.,  92 
Ala.  135. 

Dakota.  —  Danforth  v.  Charles,  1  Dak.  273. 

Florida.  —  Skinner  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  (Fla.  1903)  35  So.  Rep.  67. 

Georgia.  —  National  Bank  v.  Danforth,  80 
Ga.  55- 

Illinois.  —  Dunn  v.  Rodgers,  43  111.  260 ; 
Clawson  v.  Munson,  55  111.  394 ;  Haldeman  v. 
Massachusetts  Mut.  L.  Ins.  Co.  120  111.  390; 
Barton  v.  Farmers,  etc.,  Nat.  Bank,  122  111. 
352;  Dorsey  v.  Wolff,  142  111.  589,  34  Am.  St. 
Rep.  99;  Abbott  v.  Stone,  172  111.  634*64  Am. 
St.  Rep.  60 ;  Farmers',  etc.,  Nat.  Bank  v. 
Barton,  21  111.  App.  403;  Ricker  v.  Scofield,  28 
111.  App.  32 ;  Matzenbaugh  v.  Troup,  36  111. 
App.  261. 

Indiana.  —  Billingsley  v.  Dean,  11  Ind.  331; 
Smith  v.  Silvers,  32  Ind.  321  ;  Martinsville  First 
Nat.  Bank  v.  Canatsey,  34  Ind.  149;  Church- 
man v.  Martin,  54  Ind.  380. 

Ioiva.  —  Nelson  v.  Everett,  29  Iowa  184; 
Williams  v.  Meeker,  29  Iowa  292 ;  Weatherby 
v.  Smith,  30  Iowa  131,  6  Am.  Rep.  663;  Mc- 
Gill  v.  Griffin,  32  Iowa  445. 

Kentucky .  —  Gaar  v.  Louisville  Banking  Co., 
11  Bush  (Ky.)  180,  21  Am.  Rep.  209;  Equita- 
ble Loan,  etc.,  Co.  v.  Smith,  65  S.  W.  Rep. 
609,  23  Ky.  L.  Rep.  1567. 
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tional  interest  or  compensation  on  account  of  nonpayment  at  maturity  does 
not  render  usurious  a  note  providing  for  the  payment  of  an  attorney's  fee  if 
placed  in  the  hands  of  an  attorney  for  collection,  because  this  is  neither 
interest  nor  compensation  to  the  lender.1  If,  however,  the  provision  for  a 
stipulated  attorney's  fee  is  inserted  as  a  mere  cover  or  device  to  evade  the 
usury  statutes,  it  will  render  the  transaction  usurious.2 

statutory  Provision.  —  In  at  least  one  jurisdiction  provisions  for  attorney's  fees 
are  expressly  prohibited  by  statute.3 

(5)  Relief  Against  Penalty.  —  The  question  when  relief  will  be  granted 
against  a  penalty  incurred  has  been  heretofore  fully  discussed.4 

s.  Contemporaneous  Contracts  as  Condition  of  Loan  —  (1)  In 
General.  —  The  fact  that  a  lender  is  moved  by  considerations  of  collateral 
benefits  to  himself  which  may  indirectly  result  from  the  loan  is  immaterial 
provided  they  are  not  a  burden  imposed  upon  the  borrower,  to  which  he  sub- 
mits as  a  means  of  obtaining  the  loan  and  which  are  intended  as  a  compen- 
sation to  the  lender  beyond  the  legal  rate  of  interest  for  the  use  of  money;  5 
and  therefore  the  mere  fact  that  a  loan  is  made  conditional  upon  the  execution 
of  some  other  contemporaneous  contract  between  the  lender  and  the  borrower 
does  not  necessarily  affect  the  loan  with  usury,6  though  in  some  cases  the 
courts,  because  of  their  abhorrence  of  usury  and  their  desire  to  denounce  all 
covers  or  devices  to- evade  the  statutes,  have  refused  to  sanction  as  conditions 
of  a  loan  the  execution  of  contemporaneous  contracts  between  the  parties.7 

(2)  Requiring  Bank  Deposit.  —  In  the  case  of  loans  or  discounts  by  a  bank 
at  the  highest  legal  rate  of  interest,  a  provision  that  the  proceeds  of  the  loan 
or  discount  or  any  part  thereof  shall  be  kept  as  a  deposit  in  the  bank  during 
the  period  or  a  portion  of  the  period  of  the  loan  renders  the  transaction 
usurious,  for  the  reason  that  the  borrower  thus  pays  interest  on  money  which 
he  does  not  receive  or  have  the  use  of.8    But  the  fact  that  the  borrower 


Louisiana.  —  Race  v.  Bruen,  u  La.  Ann.  35; 
Siegel  v.  Drumm,  21  La.  Ann.  8;  Renshaw  v. 
Richards,  30  La.  Ann.  398. 

Minnesota.  —  Harris  Mfg.  Co.  v.  Anfinson, 
31  Minn.  182;  Duluth  Loan,  etc.,  Co.  v.  Klov- 
dahl,  55  Minn.  341. 

Mississippi.  —  Simmons  v.  Mississippi  Union 
bank,  3  Smed.  &  M.  (Miss.)  781. 

Oregon.  —  Peyser  v.  Cole,  11  Oregon  39,  50 
Am.  Rep.  451. 

Pennsylvania.  —  Imler  v.  Imler,  94  Pa.  St. 
372- 

Tennessee.  —  Parham  v.  Pulliam,  5  Coldw. 
(Tenn.)  497. 

Texas.  —  Krause  v.  Pope,  78  Tex.  478  ;  Ram- 
sey v.  Thomas,  14  Tex.  Civ.  App.  431  ;  Stuart 
v.  Tenison  Bros.  Saddlery  Co.,  21  Tex.  Civ. 
App.  530. 

Virginia.  —  Hopkins  v.  Baker,  2  Patt.  &  H. 
(Va.)  no. 

See  also  Williams  v.  Rich,  117  N.  Car.  235; 
Land  Mortg.  Invest.,  etc.,  Co.  v.  Gillam,  49 
S.  Car.  345. 

In  Thomasson  v.  Townsend,  10  Bush  (Ky.) 
114.  however,  it  was  held  that  an  agreement 
in  a  note  and  mortgage  to  pay  an  attorney's 
fee  in  case  of  foreclosure  is  usurious,  for  the 
reason  that  to  enforce  it  would  be  to  recover 
more  than  the  debt  with  legal  interest  and 
costs. 

1.  Haldeman  v.  Massachusetts  Mut.  L.  Ins. 
Co..  [20  111.  390;  Barton  v.  Farmers',  etc.,  Nat. 
Bank,  122  111.  352;  Dorsey  v.  Wolff,  142  111. 
589,  34  Am.  St.  Rep.  99;  Abbott  v.  Stone,  172 
\\\,  634,  64  Am,  St.  Rep,  60,  affirming  70  111. 


App.  671  ;  Mumford  v.  Tolman,  54  111.  App. 
47r.  See  also  Fowler  v.  Equitable  Trust  Co., 
141  U.  S.  411. 

2.  Device  to  Cover  Usury. —  Stephenson  v.  Alli- 
son, 123  Ala.  439;  Barton  v.  Farmers',  etc., 
Nat.  Bank,  122  111.  352;  Williams  v.  Rich,  117 
N.  Car.  235.  See  also  Fowler  v.  Equitable 
Trust  Co.,  141  U.  S.  411;  Luzenberg  v.  Bexar 
Bldg.,  etc.,  Assoc.,  9  Tex.  Civ.  App.  261. 

3.  Act  Ga.  July  22,  1891,  2  Code  Ga.  (1895), 
§  3667.  See  also  Butler  v.  Mutual  Aid,  etc., 
Co.,  94  Ga.  562. 

4.  See  the  title  Liquidated  Damages,  vol.  19, 
p.  394.  See  also  as  applicable  specifically  to 
the  subject  of  usury,  Downey  v.  Beach,  78  111. 
53  ;  Mason  v.  Callender,  2  Minn.  350,  72  Am. 
Dec.  102;  Talcott  v.  Marston,  3  Minn.  339; 
Kent  v.  Bown,  3  Minn.  347  ;  Newell  v.  Houlton, 
22  Minn.  19;  White  v.  litis,  24  Minn.  43. 

5.  Collateral  Benefits  to  Lender. —  Clarke  v. 
Sheehan,  47  N.  Y.  188;  Heist  v.  Blaisdell,  198 
Pa.  St.  377- 

6.  Thurston  v.  Cornell,  38  N.  Y.  281  ;  Clarke 
v.  Sheehan,  47  N.  Y.  188. 

7.  Clague  v.  Their  Creditors,  2  La.  114,  20 
Am.  Dec.  300;  Miller  v.  Life  Ins.  Co.,  118  N. 
Car.  612,  54  Am.  St.  Rep.  741. 

8.  Bank  Deposits. —  East  River  Bank  v.  Hoyt, 
32  N.  Y.  119,  affirmed  (Ct.  App.)  29  How.  Pr. 
(N.  Y.)  280,  reversing  41  Barb.  (N.  Y.)  441. 
See  also  Butterworth  v.  Pecare,  8  Bosw.  (N. 
Y.)  671. 

A   customer   applied  to   his   bankers   for  a 
loan  of  four  thousand  pounds  at  five  per  cent., 
which  the  bankers  agreed  to  make.     He  then 
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voluntarily  allows  a  part  . of  the  loan  to  remain  on  deposit  with  the  banker, 
without  any  agreement  therefor,  will  not  constitute  the  giving  or  taking  of 
usury  though  such  deposit  is  made  with  the  expectation  by  the  borrower  that 
he  will  thereby  be  enabled  to  obtain  further  loans  more  readily.1 

(3)  Agreement  to  Pay  Debt  to  Lender  —  Debt  of  Third  Person.  —  In  several 
jurisdictions  it  has  been  held  that  a  stipulation,  as  a  condition  of  a  loan,  that 
the  borrower,  in  addition  to  the  payment  of  the  highest  rate  of  interest  on 
the  loan,  shall  pay  or  secure  to  the  lender  an  indebtedness  from  a  third  person 
to  the  lender  renders  the  transaction  usurious,  as  this  is  a  loss  or  burden 
imposed  upon  the  borrower  in  addition  to  the  highest  legal  rate  of  interest.3 
In  New  York,  however,  the  exaction,  as  a  condition  of  a  loan,  that  the  bor- 
rower secure  to  the  lender  the  payment  of  a  subsisting  and  genuine  debt  from 
a  third  person  does  not  per  se  taint  the  loan  with  usury.3 

Prior  Debt  of  Borrower.  —  Of  course,  an  agreement  by  the  borrower  to  pay  or 
secure  to  the  lender  a  prior  existing  indebtedness  from  the  borrower  to  the 
lender  is  not  usurious.4 

(4)  Requiring  Borrower  to  Take  Insurance  from  Lender.  —  Where  an  insur- 
ance company,  as  a  condition  of  making  a  loan,  requires  the  borrower  to  take 
from  it  policies  of  life  insurance  either  on  his  own  life  or  on  the  life  of  a  third 
person,  and  to  pay  premiums  thereon  in  addition  to  the  highest  legal  rate  of 
interest  on  the  amount  lent,  it  is  held  in  a  number  of  jurisdictions  that  the 
transaction  is  usurious  per  se,  as  the  profit  thus  derived  by  the  lender,  though 
contingent,  is  in  the  nature  of  additional  interest.5  In  other  jurisdictions, 
however,  it  has  been  held  that  such  a  requirement  does  not  per  se  render  the 
transaction  usurious.6  But  in  every  jurisdiction  such  a  requirement  would 
undoubtedly  be  deemed  usurious  if  exacted  for  the  purpose  and  with  the 
intent  of  enabling  the  lender  to  receive  a  greater  profit  upon  the  loan  than 
legal  interest.7 


asked  the  bankers  what  balance  he  was  ex- 
pected to  keep  with  them  ;  they  answered  that 
he  must  not  keep  less  than  one  thousand 
pounds,  to  which  the  customer  agreed,  saying 
that  they  might  leave  it  to  him.  The  customer 
paid  into  and  drew  out  from  the  banking  house 
in  one  year  various  sums  amounting  to  one 
hundred  and  eight  thousand  pounds.  It  was 
held  that  under  these  circumstances  the  loan 
was  not  usurious.  Ex  p.  Geddes,  3  Deac.  &  C. 
638,  1  Mont.  &  A.  385. 

1.  Appleton  Bank  v.  Fiske,  8  Allen  (Mass.) 
201. 

2.  Payment  of  Debt  to  Lender.  — ■  Brown  v. 
Baer,  79  Ga.  347 ;  Bishop  v.  Exchange  Bank, 
114  Ga.  962;  New  Orleans  Canal,  etc.,  Co.  v. 
Hagan,  1  La.  Ann.  62;  Shober  v.  Hauser,  4 
Dev.  &  B.  L.  (20  N.  Car.)  91.  See  also  Miller 
v.  Life  Ins.  Co.,  118  N.  Car.  612,  54  Am.  St. 
Rep.  741. 

A  loan  by  a  bank  at  the  highest  rate  of  in- 
terest allowed  by  its  charter,  on  condition  that 
the  borrower  will  secure  it  by  a  first  mortgage 
on  land,  and  further  that  he  will  execute  a 
second  mortgage  to  secure  a  debt  due  to  the 
bank  by  a  third  person,  is  usurious.  New 
Orleans  Canal,  etc.,  Co.  v.  Hagan,  1  La.  Ann. 
62. 

3.  Valentine  v.  Conner,  40  N.  Y.  248,  100 
Am.  Dec.  476.  See  also  Roane  v.  Nashville 
Bank,  1  Head  (Tenn.)  526. 

4.  Marsh  v.  Howe.  36  Barb.  (N.  Y.)  649. 
Loan  to  Partnership  —  Assumption  by  Borrower 

of  Individual  Debt  of  One  Partner, —  Dowdall  v. 
Lenox,  z  Edw.  (N.  Y.)  267, 
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5.  Requiring  Insurance. —  Missouri  Valley  L. 
Ins.  Co.  v.  Kittle,  1  McCrary  (U.  S.)  234  ; 
National  L.  Ins.  Co.  v.  Harvey,  2  McCrary  (U. 
S.)  576  ;  Brower  v.  Life  Ins.  Co.,  86  Fed.  Rep. 
748;  Clague  v.  Their  Creditors,  2  La.  114,  20 
Am.  Dec.  300;  Miller  v.  Life  Ins.  Co.,  118  N. 
Car.  612,  54  Am.  St.  Rep.  741  ;  Carter  v.  Life 
Ins.  Co.,  122  N.  Car.  338. 

6.  Washington  L.  Ins.  Co.  v.  Paterson  Silk 
Mfg.  Co.,  25  N.  J.  Eq.  160  ;  Homeopathic  Mut. 
L.  Ins.  Co.  v.  Crane,  25  N.  J.  Eq.  418,  affirmed 

7  N.  J.  Eq.  484 ;  John  Hancock  Mut.  L.  Ins. 
Co.  v.  Nichols,  (Supm.  Ct.  Spec.  T.)  55  How. 
Pr.  (N.  Y.)  393 ;  Utica  Ins.  Co.  v.  Cadwell,  3 
Wend.  (N.  Y.)  296  ;  Edinburgh  L.  Assur.  Co. 
v.  Graham,  19  U.  C.  Q.  B.  581.  See  also 
Craig  v.  McMullin,  9  Dana  (Ky.)  311  ;  Lane  v. 
Washington  L.  Ins.  Co.,  46  N.  J.  Eq.  317; 
Union  Cent.  L.  Ins.  Co.  v.  Morrow,  *i6  Ohio 
Cir.  Ct.  351,  8  Ohio  Cir.  Dec.  419,  affirmed  61 
Ohio  St.  661  ;  Union  Cent.  L.  Ins.  Co.  v.  Bil- 
liard, 63  Ohio  St.  478,  81  Am.  St.  Rep.  644. 

Insurance  on  Life  of  Third  Person  in  Which  Bor- 
rower Has  No  Insurable  Interest.  —  Union  Cent. 
L.  Ins.  Co.  v.  Hilliard,  63  Ohio  St.  478,  81  Am. 
St.  Rep.  644,  affirming  8  Ohio  Cir.  Dec.  437. 

7.  Device  to  Cover  Usury. —  Missouri,  etc., 
Trust  Co.  v.  Krumseig,  (C.  C.  A.)  77  Fed. 
Rep.  32,  affirming  71  Fed.  Rep.  350,  and  affirmed 
172  U.  S.  179;  Missouri,  etc..  Trust  Co.  v.  Mc- 
Lachlan,  59  Minn.  468 ;  Mathews  v.  Missouri, 
etc.,  Trust  Co.,  69  Minn.  318;  Hilliard  v.  San- 
ford,  6  Ohio  Dec.  449,  4  Ohio  N.  P.  363  ;  Union 
Cent.  L.  Ins.  Co.  v.  Morrow,  7  Ohio  Dec.  118, 
affirmed  61  Ohio  St,  661. 
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(5)  Collateral  Agreement  Between  Borrower  and  Lender  for  Sale  or  Purchase 
of  Property.  —  It  has  been  unhesitatingly  declared,  in  a  large  number  of 
cases,  that  the  usury  statutes  cannot  be  evaded  by  a  collateral  agreement 
between  the  parties,  as  a  mere  shift  or  device  to  cover  the  exaction  of  usury, 
that  the  borrower  or  debtor,  in  consideration  of  the  loan  or  forbearance  at 
legal  interest,  shall  purchase  from  the  lender  or  creditor  property  at  a  price 
in  excess  of  its  value ; 1  and  the  same  rule  has  been  laid  down  where  the  lender 
or  creditor,  as  a  condition  of  the  loan  or  forbearance,  required  the  borrower 
or  debtor  to  sell  property  to  him  below  its  fair  value,8  or  where,  in  considera- 
tion of  the  loan  or  forbearance,  the  lender  or  creditor  required  the  borrower 
or  debtor  to  grant  to  him  a  very  advantageous  lease.3  If,  however,  the 
collateral  agreement  for  the  sale  or  purchase  is  entered  into  in  good  faith  and 
not  as  a  cover  for  the  exaction  of  usury,  it  will  not  render  the  transaction 
usurious.4 

(6)  Collateral  Agreements  with  Commission  Merchants  or  Factors  Making 
Advances.  —  Where  a  commission  merchant  or  factor  makes  an  advance  on 
consignments,  and  charges,  in  addition  to  legal  interest,  a  commission  for  such 
advancement,  such  commission  is  in  the  nature  of  additional  interest  and 
will  render  the  transaction  usurious.5  But  agreements  between  owners  of 
produce  and  commission  merchants,  by  which  the  latter  are  to  make  advances 
on  the  credit  of  consignments,  or  to  make  advances  on  agreements  for  future 
consignments,  and  receive  interest  on  the  amounts  advanced  and  also  com- 
missions for  their  services  in  selling,  are  not  usurious  if  made  in  good  faith, 
and  without  design  to  conceal  unlawful  interest  under  the  guise  of  commis- 
sions.6   So  in  case  of  advances  on  agreements  for  future  consignments,  a  pro- 


1.  Sale  to  Borrower  as  Cover  for  Usury  —  Eng- 
land. —  Barker  v.  Vansommer,  i  Bro.  C.  C. 
149;  Davis  v.  Hardacre,  2  Campb.  375  ;  Coombe 
v.  Miles,  2  Campb.  553 ;  Lowe  v.  Waller,  2 
Dougl.  736 ;  Pratt  v.  Willey,  1  Esp.  40 ;  Rich 
v.  Topping,  1  Esp.  176;  Reynolds  v.  Clayton, 
Moo.  K.  B.  398. 

Minnesota.  —  Lewis  v.  Willoughby,  43  Minn. 
307 ;  Chase  v.  New  York  Mortg.  Loan  Co.,  49 
Minn,  in;  Parker  v.  Maxwell,  51  Minn.  523; 
City  Loan  Co.  v.  Cheney,  61  Minn.  83  ;  Kom- 
mer  v.  Harrington,  83  Minn.  114. 

New  Hampshire.  —  Tarleton  v.  Emmons,  1 7 
N.  H.  43. 

New  Jersey.  —  Grosvenor  v.  Flax,  etc.,  Mfg. 
Co.,  2  N.  J.  Eq.  453;  Brolasky  v.  Miller,  8  N. 
J.  Eq.  626. 

New  York.  —  Black  v.  Ryder,  5  Daly  (N.  Y.) 
304  ;  Dowdall  v.  Lenox,  2  Edw.  (N.  Y.)  273  ; 
Seymour  v.  Strong,  4  Hill  (N.  Y.)  255  ;  More 
v.  Deyoe,  22  Hun  (N.  Y.)  208 ;  Eagleson  v. 
Shotwell,  1  Johns.  Ch.  (N.  Y.)  536;  Rose 
v.  Dickson,  7  Johns.  (N.  Y.)  196;  Morgan  v. 
Schermerhorn,  1  Paige  (N.  Y.)  544,  iq  Am. 
Dec.  449  ;  Quackenbos  v.  Sayer,  62  N.  Y.  344. 

North  Carolina.  —  Shober  v.  Hauser,  4  Dev. 
&  B.  L.  (20  N.  Car.)  qi. 

Pennsylvania.  —  Heath  v.  Page,  48  Pa.  St. 
130;  Earnest  v.  Hoskins,  100  Pa.  St.  551. 

Vermont.  —  Low  v.  Mussey,  36  Vt.  183; 
Hathaway  v.  Hagan,  59  Vt.  75. 

Virginia.  —  Washington  Bank  v.  Arthur,  3 
Graft.  (Va.)  173;  Douglass  v.  McChesney,  2 
Rand.  (Va.)  109;  Stribbling  v.  Bank  of  the 
Valley,  5  Rand.  (Va.)  132;  Bank  of  the  Valley 
v.  Stvibling.  7  Leigh  (Va.)  26. 

2.  Purchase  from  Borrower.  —  Hawley  v. 
Kountze,  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N. 
jj.)  240;  Martin      Reese,  (Tenn.  Ch.  1899) 


Si 


57  S.  W.  Rep.  419;  Gibson  v.  Fristoe,  1  Call 
(Va.)  62,  1  Am.  Dec.  502. 

3.  Dowdall  v.  Lenox,  2  Edw.  (N.  Y.)  274. 

4.  Bona  Fide  Transactions.  —  Ex  p.  Lyne\  5 
Jur.  1089;  Mosier  v.  Norton,  83  111.  319;  Saxe 
v.  Womack,  64  Minn.  162;  Crawford  v.  Be- 
noist,  97  Mo.  App.  219;  Stelle  v.  Andrews,  19 
N.  J.  Eq.  409  ;  More  v.  Deyoe,  22  Hun  (N.  Y.) 
208 ;  Fellows  v.  American  L.  Ins.,  etc.,  Co.,  1 
Sandf.  Ch.  (N.  Y.)  203  ;  Thomas  v.  Murray, 
32  N.  Y.  605  ;  Shober  v.  Hauser,  4  Dev.  &  B. 
L.  (20  N.  Car.)  91  ;  Sessions  v.  Richmond,  1 
R.  I.  298. 

5.  Commission  on  Advances.  —  Haven  v.  Hud- 
son, 12  La.  Ann.  660;  Gilly  v.  Berlin,  12  La. 
Ann.  723;  Payne  v.  Waterston,  16  La.  Ann. 
239;  Stark  v.  Sperry,  6  Lea  (Tenn.)  411,  40 
Am.  Rep.  47;  Burton  v.  Blin,  23  Vt.  151.  See, 
however,  Pollok  v.  Bradbury,  8  Moo.  P.  C. 
227;  Seymour  v.  Marvin,  11  Barb.  (N.  Y.)  80; 
Trotter  v.  Curtis,  19  Johns.  (N.  Y.)  160,  10 
Am.  Dec.  211. 

6.  Commission  on  Sales  —  England.  —  Sayers 
v.  Whitfield,  1  Knapp  133;  Pollok  v.  Bradbury, 
8  Moo.  P.  C.  227. 

United  States.  —  Cockle  v.  Flack,  93  U.  S. 
344. 

Alabama.  —  Woolsey  v.  Jones,  84  Ala.  88  ; 
Harmon  v.  Lehman,  85  Ala.  379. 

Arkansas.  —  Jarvis  v.  Southern  Grocery  Co., 
63  Ark.  225. 

Georgia.  —  MacKenzie  v.  Garnett,  78  Ga.  251. 

Massachusetts.  —  Bartlett  v.  Williams,  1 
Pick.  (Mass.)  288. 

Neiv  York.  —  Suydam  v.  Westfall,  4  Hill  (N, 
Y.)  211;  Trotter  v.  Curtis,  19  Johns.  (N.  Y.) 
160  to  Am.  Dec.  211;  Suydam  v.  Bart'e,  10, 
Paige  (N.  Y.)  94;  Matthews  v.  Coe,  70  N.  Ys 
239,  26  Am.  Rep.  583. 
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vision  that  if  the  borrower  fails  to  consign  the  quantity  of  goods  agreed  upon 
he  shall  pay  to  the  commission  merchant,  in  addition  to  interest  on  the 
advance,  an  additional  sum  as  liquidated  damages  for  failure  to  make  the 
consignments,  will  not  render  the  transaction  usurious,  if  entered  into  in  good 
faith  and  not  as  a  cloak  for  usury,  as  the  borrower  cannot,  by  breach  of  con- 
tract upon  his  part,  render  usurious  that  which  was  not  in  the  first  instance 
usurious.1  Similarly,  where  a  commission  merchant  makes  advances  on 
consignments  and  takes  a  note  for  the  amount,  including  interest  and  a  further 
sum  as  commission  for  selling,  the  note  is  not  usurious  though  the  goods  are 
withdrawn  without  sale.8  Of  course,  if  the  agreement  for  commissions  in 
addition  to  the  interest  on  advancements  is  a  mere  cloak  for  exacting  excessive 
interest  on  the  money  advanced,  the  transaction  will  be  deemed  usurious;3 
and  whether  such  stipulations  are  a  cloak  for  usury  is  generally  a  question  of 
fact  for  the  determination  of  the  jury,4  the  burden  being  upon  the  borrower 
to  show  that  the  transaction  was  not  in  good  faith.5 

(7)  Agreement  for  Employment  of  Lender.  — ■  Where  a  loan  is  made  reserv- 
ing the  maximum  legal  rate  of  interest,  a  collateral  agreement  that  the  bor- 
rower shall  also  take  the  lender  into  his  employ  is  not  usurious  if  entered  into 
in  good  faith  and  not  as  a  shift  to  exact  usury;  6  but  if  such  agreement  for 
employment  is  entered  into  as  a  device  to  exact  usury,  the  salary  to  be  paid 
the  lender  being  grossly  excessive  as  regards  the  services  to  be  performed,  it 
will  render  the  transaction  usurious.7 

6.  Loans  to  Pay  Usurious  Debts.  —  Where  the  lender  of  money  neither 


Tennessee.  —  Stark  v.  Sperry,  2  Tenn.  Ch. 


304. 

Vermont.  —  Corlies  v.  Estes,  31  Vt.  653. 
See,  however,  Clague  v.  Their  Creditors,  2 
La.  114,  20  Am.  Dec.  300. 

1.  Damages  for  Failure  to  Make  Consignments  — 

United  States.  —  Cockle  v.  Flack,  93  U.  S. 
344. 

Alabama.  —  Dozier  v.  Mitchell,  65  Ala.  511. 

Arkansas.  —  Blackburn  v.  Hayes,  59  Ark.  366. 

Georgia.  —  MacKenzie  v.  Garnett,  78  Ga. 
251;  Callaway  v.  Butler,  79  Ga.  356;  White  v. 
Guilmartin,  83  Ga.  640. 

North  Carolina.  —  Elliott  v.  Sugg,  115  N. 
Car.  236. 

South  Carolina.  —  Norwood  v.  Faulkner,  22 
S.  Car.  367,  S3  Am.  Rep.  717. 

Tennessee.  —  Allen-West  Commission  Co.  v. 
Carroll,  104  Tenn.  489;  Huddleston  v.  Kemp- 
ner,  1  Tex.  Civ.  App.  211. 

Virginia.  —  Pollard  v.  Baylor,  6  Munf.  (Va.) 
433. 

2.  Bartlett  v.  Williams,  1  Pick.  (Mass.)  288. 
See  also  Harmon  v.  Lehman,  85  Ala.  379. 

3.  Device  to  Cover  Usury  —  England.  —  Har- 
ris v.  Boston,  2  Campb.  348. 

Alabama.  —  Uhlfelder  v.  Carter,  64  Ala.  527  ; 
Harmon  v.  Lehman,  85  Ala.  379. 

Georgia.  —  MacKenzie  v.  Garnett,  78  Ga. 
251-  Callaway  v.  Butler,  79  Ga.  356;  White  v. 
Guilmartin,  83  Ga.  640. 

Missouri.  —  Cowgill  v.  Jones,  99  Mo.  App. 
390. 

New  York.- — Ramsdell  v.  Morgan,  16  Wend. 
(N.  Y.)  574. 

Texas.  —  Shattuck  v.  Clark,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  404;  Waxahachie  L.  & 
T.  Co.  v.  Turner,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  792. 

Virginia.  —  Pollard  v.  Baylor,  4  Hen.  &  M. 
,(Va,)  223, 


West  Virginia.  —  Brakeley  v.  Tuttle,  3  W. 
Va.  86. 

In  Harmon  v.  Lehman,  85  Ala.  379,  an  agree- 
ment between  commission  merchants  and  a 
person  to  whom  they  were  to  advance  money 
on  interest,  that  the  borrower  should  furnish 
them  with  cotton  to  sell  on  commissions  aver- 
aging from  thirty  to  fifty  per  cent,  higher  than 
the  commissions  usual  where  no  advances  were 
made,  was  held  to  stamp  the  transaction  as  a 
cover  for  unlawful  interest. 

In  Uhlfelder  v.  Carter,  64  Ala.  527,  a  stipu- 
lation, coupled  with  a  loan,  that  the  borrower 
would  deliver  a  large  quantity  of  cotton  for 
storage  and  sale  by  the  lender,  or  pay  storage 
and  commission  as  liquidated  damages  for  non- 
delivery, the  lender  not  being  engaged  in  the 
storage  business,  and  the  borrower  having,  as 
the  lender  well  knew,  no  means  of  complying 
with  the  requirement,  was  held  to  be  a  cover 
for  usury. 

4.  Cockle  v.  Flack,  93  U.  S.  344;  Callaway 
v.  Butler,  79  Ga.  356  ;  White  v.  Guilmartin,  83 
Ga.  640. 

5.  Woolsey  v.  Jones,  84  Ala.  88;  Smith  v. 
Lehman,  85  Ala.  394 ;  Matthews  v.  Coe,  70  N. 
Y.  239,  26  Am.  Rep.  583  ;  Stark  v.  Sperry,  2 
Tenn.  Ch.  304. 

6.  Agreement  for  Employment  of  Lender.  — 
Griffin  v.  New  Jersey  Oil  Co.,  11  N.  J.  Eq.  49; 
Hall  v.  Daggett,  6  Cow.  (N.  Y.)  653  ;  Waite  v. 
Windham  County  Min.  Co.,  37  Vt.  608. 

7.  Griffin  v.  New  Jersey  Oil  Co.,  11  N.  J.  Eq. 
49. 

In  Wright  v.  Wheeler,  1  Campb.  165,  note, 

an  agreement  by  the  borrower  to  allow  to  the 
lender  a  salary  as  a  clerk  in  his  brewery  which 
would  yield  more  than  legal  interest  on  his 
money,  there  being  no  intention  that  he  should 
perform  any  services,  was  admitted  to  be  usuri- 
ous, 
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charges  nor  receives  any  more  than  legal  interest,  the  fact  that  the  money  is 
used  to  pay  usurious  debts  due  from  the  borrower  to  a  third  person  does  not 
render  the  loan  usurious,1  though  the  lender  knows  at  the  time  of  the  loan 
that  the  money  is  borrowed  for  the  purpose  of  paying  such  usurious  debts;3 
and  it  has  been  held  that  if  a  debtor  borrows  money  from  his  creditor,  and 
afterwards  in  good  faith  uses  the  money  so  borrowed  to  pay  a  pre-existing 
usurious  debt  owed  by  him  to  his  creditor,  the  loan  is  not  rendered  usurious 
by  such  use  of  the  money.3  Of  course,  however,  such  a  loan  is  usurious  if 
merely  colorable  and  designed  as  a  cloak  to  cover  up  the  pre-existing  usurious 
transaction,4  as  where  it  is  made  under  the  express  agreement  that  a  part  of 
the  proceeds  shall  be  used  to  pay  a  pre-existing  usurious  debt  from  the  bor- 
rower to  the  lender.5  Similarly,  a  note  given  by  the  borrower,  in  settlement 
with  the  lender,  to  a  third  person,  in  payment  of  an  indebtedness  from  the 
lender  to  such  third  person,  who  has  no  knowledge  of  usury  in  the  transaction 
between  the  lender  and  the  borrower,  is  not  tainted  with  such  usury.6 

V.  Effect  of  Usurious  Agreement  for  Forbearance  on  Original 
Valid  Indebtedness.  —  Where  an  indebtedness  and  the  securities  therefor  are 
valid  and  free  from  usury,  they  are  not  affected  by  a  subsequent  usurious 
contract  for  forbearance;7  and  if  at  the  time  of  an  agreement  for  forbearance 
a  security  for  the  original  valid  indebtedness  is  given  up  and  canceled,  and 


1.  Loans  to  Pay  Usurious  Debt — United  States. 
—  Call  v.  Palmer,  116  U.  S.  98. 

Arkansas.  —  Lanier  v.  Union  Mortg.,  etc., 
Co.,  64  Ark.  39. 

Georgia.  —  Thompson  v.  Dawson  First  State 
Bank,  99  Ga.  651. 

Iowa.  —  Switz  v.  Platts,  15  Iowa  298; 
Wendlebone  v.  Parks,  18  Iowa  547;  Mason  v. 
Searles,  56  Iowa  532 ;  Trimble  v.  Thorson,  80 
Iowa  246 ;  Brown  v.  Cass  County  Bank,  86 
Iowa  527;  France  v.  Smith,  87  Iowa  552; 
Cottrell  v.  Southwick,  71  Iowa  50. 

Kentucky.  —  Foard  v.  Grinter,  (Ky.  1892)  18 
S.  W.  Rep.  1034;  Stephenson  v.  Shirley,  (Ky. 
1901)  60  S.  W.  Rep.  387;  Ratliffe  v.  Buckler, 
61  S.  W.  Rep.  472,  22  Ky.  L.  Rep.  1790;  Alex- 
ander v.  Harrodsburg  First  Nat.  Bank,  (Ky. 
1903)  71  S.  W.  Rep.  883. 

Nebraska.  —  Yeiser  v.  Fulton,  36  Neb.  518; 
Steen  v.  Stretch,  50  Neb.  572. 

Virginia.  —  Drake  v.  Chandler,  18  Gratt. 
(Va.)  909,  98  Am.  Dec.  762  ;  Coffman  v.  Miller, 
26  Gratt.  (Va.)  698;  Vaught  v.  Rider,  83  Va. 
659,  s  Am.  St.  Rep.  305. 

In  Wendlebone  v.  Parks,  18  Iowa  546,  it  was 
held  where  the  maker  of  a  usurious  note  which 
was  secured  by  a  deed  of  trust  borrowed  money 
of  a  third  person  to  pay  the  note,  and  instead 
of  executing  new  securities  for  the  money  bor- 
rowed caused  the  note  to  be  transferred  by  the 
payee  to  the  lender  as  evidence  and  security 
for  the  loan,  that  such  note  was  not  usurious  in 
the  hands  of  the  lender. 

A  Loan  to  Pay  a  Usurious  Debt  from  the  Bor- 
rower to  the  Lender's  Parent  is  not  usurious. 
Stephenson  v,  Shirley,  60  S.  W.  Rep.  387,  22 
Ky.  L.  Rep.  1 159. 

A  Loan  by  a  Stockholder  of  a  Bank  to  pay  a 
usurious  debt  from  the  borrower  to  the  bank  is 
not  usurious.  Foard  v.  Grinter,  (Ky.  1892)  18 
S.  W.  Pep.  1034.  See  also  Yeiser  v.  Fulton, 
36  Neb.  518. 

2.  Knowledge  of  Intended  Use. —  Thompson  v. 
Dawson  First  State  Bank,  99  Ga.  651;  Mason 
v.  Searles,  56  Iowa  532;  Brown  v.  Cass  County 
Bank,  86  Iowa  527 ;  France  v.  Smith,  87  Iowa 
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552;  Ratliffe  v.  Buckler,  (Ky.  1901)  61  S.  W. 
Rep.  472;  Yeiser  v.  Fulton,  36  Neb.  518;  Drake 
v.  Chandler,  18  Gratt.  (Va.)  909,  98  Am.  Dec. 
762 ;  Coffman  v.  Miller,  26  Gratt.  (Va.)  698 ; 
Vaught  v.  Rider,  83  Va.  659,  5  Am.  St.  Rep. 
305. 

A  Loan  by  a  Director  of  a  Bank  to  pay  a  usuri- 
ous debt  from  the  borrower  to  the  bank  has 
been  held  not  to  be  usurious.  Yeiser  v.  Ful- 
ton, 36  Neb.  518.  * 

Loan  by  President  of  Building  and  Loan  Associ- 
ation to  Pay  Debt  to  Association.  —  In  Ratliffe  v. 
Buckler,  (Ky.  1901)  61  S.  W.  Rep.  472,  a  loan 
by  the  president  of  a  building  and  loan  associa- 
tion as  legal  interest  was  held  not  to  be  usuri- 
ous though  made  to  enable  the  borrower  to  pay 
a  pre-existing  usurious  indebtedness  from  him 
to  the  association. 

3.  Use  of  Money  to  Pay  Debt  to  Lender.  — 
Bates  v.  Harris,  112  Ga.  32;  Brown  v.  Cass 
County  Bank,  86  Iowa  527.  See  also  Alexander 
v.  Harrodsburg  First  Nat.  Bank,  71  S.  W.  Rep. 
883,  24  Ky.  L.  Rep.  i486. 

4.  Bates  v.  Harris,  112  Ga.  32. 

5.  Russellville  Bank  v.  Coke,  (Ky.  1898)  45 
S.  W.  Rep.  867. 

6.  Breckenridge  v.  Bullitt,  3  Litt.  (Ky.)  3. 

7.  Effect  on  Prior  Contract  —  England.  —  Fer- 
rall  v.  Shaen,  1  Saund.  294,  2  Keb.  577  ;  Crews 
v.  Draper,  1  Bulst.  19  ;  Rex  v.  Allen,  T.  Raym. 
196;  Ex  p.  Jennings,  1  Madd.  331;  Radley  v. 
Manning,  3  Keb.  142;  Nichols  v.  Lee,  3  Anstr. 
940 ;  Pollard  v.  Scoly,  Cro.  Eliz.  20 ;  Gray  v. 
Fowler,  1  H.  Bl.  462 ;  Phillips  v.  Cockayne,  3 
Campb.  119;  Abrahams  v.  Bunn,  4  Burr.  2253. 
Compare  Adlington  v.  Cann,  3  Atk.  154. 

United  States.  —  York  Bank  v.  Asbury,  1 
Biss.  (U.  S.)  230 ;  Gaither  v.  Farmers,  etc., 
Bank,  1  Pet.  (U.  S.)  43. 

Alabama.  —  Masterson  v.  Grubbs,  70  Ala. 
406 ;  Van  Beil  v.  Fordney,  79  Ala.  76 ;  Allen 
v.  Turnham,  83  Ala.  323  ;  Woodall  v.  Kelly,  85 
Ala.  368.  7  Am.  St.  Rep.  57. 

Arkansas.  —  Ambler  v.  Ruddell,  17  Ark.  138; 
Marks  v.  McGehee,  35  Ark.  217;  Humphrey  v. 
McCauley,  55  Ark.  143;  Tillman  v.  Thatcher, 
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subsequently  the  agreement  is  adjudged  to  be  usurious,  the  security  so  given 
up  will  be  revived  and  may  be  enforced  as  if  the  later  agreement  had  not 
been  entered  into.1  If  the  new  usurious  obligation  is  assigned  by  the  creditor 
to  a  third  person,  such  assignment  will  carry  with  it  the  right  to  enforce  the 
original  valid  indebtedness.2  It  has  been  held  that  after  a  valid  debt  has 
been  changed  in  form  and  made  the  subject  of  a  usurious  agreement  for 
forbearance  the  creditor  will  not  be  allowed,  on  his  own  motion,  to  disregard 
the  new  agreement  and  sue  on  the  old  debt,  as  the  defense  of  usury  is 
personal  to  the  debtor  and  not  available  by  the  usurer;3  but  if  the  original 
obligation  is  not  discharged  or  canceled  the  creditor  may  abandon  the  usurious 
agreement  for  forbearance  and  sue  on  the  original  obligation.4  It  is  generally 
held  that  an  agreement  for  forbearance  in  consideration  of  the  debtor's  promise 
to  pay  usurious  interest  is  not  binding  on  the  creditor,  but  he  may  repudiate 
such  agreement  for  forbearance  and  sue  on  the  original  indebtedness;5  and 
a  fortiori  if  the  debtor  repudiates  the  agreement  for  extension  on  the  ground 


56  Ark.  334;  Johnson  v.  Hull,  57  Ark.  550; 
Hynes  v.  Stevens,  62  Ark.  491  ;  Malvern  Bank 
v.  Burton,  67  Ark.  426. 

Connecticut.  —  Hovey  v.  Shumway,  1  Root 
(Conn.)  70;  Philadelphia  Loan  Co.  v.  Towner, 

13  Conn.  249. 

Florida.  —  Mitchell  v.  Cotten,  2  Fla.  136. 

Georgia.  —  Swint  v.  Carr,  76  Ga.  322,  2  Am. 
St.  Rep.  44 ;  Dotterer  v.  Freeman,  88  Ga.  479. 

Indiana.  —  Indianapolis  Ins.  Co.  v.  Brown,  6 
Blackf.  (Ind.)  378.  Compare  Justice  v. 
Charles,  1  Ind.  32;  Pratt  v.  Wallbridge,  16  Ind. 
147. 

Indian  Territory.  —  McEwin  v.  Humphrey, 
1  Indian  Ter.  550;  Smith  v.  Neeley,  2  Indian 
Ter.  651. 

Iowa.  —  Mallett  v.  Stone,  17  Iowa  64,  85  Am. 
Dec.  545. 

Louisiana.  —  Barrett  v.  Chaler,  2  La.  Ann. 
874 ;  Lalande  v.  Breaux,  5  La.  Ann.  507. 

Maine.  —  Lindsay  v.  Hill,  66  Me.  212,  22  Am. 
Rep.  564. 

Massachusetts.  —  Drury  v.  Morse,  3  Allen 
(Mass.)  445. 

Minnesota.  —  Avery  v.  Creigh,  35  Minn.  456; 
Morse  v.  Wellcome,  68  Minn.  210,  64  Am.  St. 
Rep.  471. 

Nebraska.  —  Richards  v.  Kountze,  4  Neb. 
201 ;  Dell  v.  Oppenheimer,  9  Neb.  454. 

New  Jersey.  —  Varick  v.  Crane,  4  N.  J.  Eq. 
128;  Donnington  v.  Meeker,  11  N.  J.  Eq.  362; 
Ware  v.  Thompson,  13  N.  J.  Eq.  66;  Sloan  v. 
Sommers,  14  N.  J.  L.  509  ;  Smith  v.  Hollister, 

14  N.  J.  Eq.  153;  Giveans  v.  McMurtry,  16  N. 
J.  Eq.  468  ;  Terhune  v.  Taylor,  27  N.  J.  Eq.  80  ; 
Hann  v.  Dekater,  (N.  J.  1890)  20  Atl.  Rep. 
657- 

New  York.  —  Carson  v.  Ingalls,  33  Barb.  (N. 
Y.)  657;  Williams  v.  Fitzhugh,  44  Barb.  (N. 
Y.)  321  ;  McCraney  v.  Alden,  46  Barb.  (N.  Y.) 
272  ;  Winstead  Bank  v.  Webb,  46  Barb.  (N.  Y.) 
177;  Emmons  v.  Barnes,  4  Daly  (N.  Y.)  418; 
Lyon  v.  Simpson,  12  Daly  (N.  Y.)  56;  Abra- 
hams v.  Claussen,  (Supm.  Ct.  Spec.  T.)  52  How. 
Pr.  (N.  Y.)  241  ;  Allison  v.  Schmitz,  31  Hun 
(N.  Y.)  106;  Swartwout  v,  Payne,  19  Johns. 
(N.  Y.)  294,  10  Am.  Dec.  228;  Brown  v. 
Dewey,  1  Sandf.  Ch.  (N.  Y.)  56 ;  Rice  v.  Well- 
ing, 5  Wend.  (N.  Y.)  595;  Cook  v.  Barnes,  36 
N.  Y.  520;  Farmers',  etc.,  Bank  v.  Joslyn,  37 
N.  Y.  353 ;  Kellogg  v.  Adams,  39  N.  Y.  28 ; 
Gerwig  v.  Sitterly,  56  N.  Y.  214;  Patterson  v. 


Birdsall,  64  N.  Y.  294,  21  Am.  Reep.  609 ;  Real 
Estate  Trust  Co.  v.  Keech,  69  N.  Y.  248,  25 
Am.  Rep.  181  ;  Matter  of  Consalus,  95  N.  Y. 
340;  Froese  v.  Prosnitz,  (N.  Y.  City  Ct.  Tr. 
T.)  12  N.  Y.  Supp.  88;  Rosenbaum  v.  Silver- 
man, (Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 
589  ;  Botsford  v.  Bean,  44  N.  Y.  App.  Div.  190. 

North  Carolina.  —  Collier  v.  Nevill,  3  Dev. 
L.  (14  N.  Car.)  30;  Bost  v.  Smith,  4  Ired.  L. 
(26  N.  Car.)  68;  Cobb  v.  Morgan,  83  N.  Car. 
211  ;  Wharton  v.  Eborn,  88  N.  Car.  344;  Roun- 
tree  v.  Brinson,  98  N.  Car.  107. 

South  Carolina.  — ■  Chastain  v.  Johnson,  2 
Bailey  L.  (S.  Car.)  574;  Miller  v.  Reid,  z 
Bailey  L.  (S.  Car.)  345. 

■Tennessee. — Jackson  v.  Collins,  2  Heisk. 
(Tenn.)  491 ;  McFerrin  v.  White,  6  Coldw. 
(Tenn.)  499 ;  Stewart  v.  Lathrop  Mfg.  Co.,  95 
Tenn.  497. 

Texas.  —  Collier  v.  Soule,  4  Tex.  App.  Civ. 
Cas.,  §  316;  Aiken  v.  Waco  State  Bank,  4  Tex. 
App.  Civ.  Cas.,  §  254 ;  Hennessy  v.  Clough, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  157; 
Quinlan  v.  Smye,  21  Tex.  Civ.  App.  156;  State 
Nat.  L.  &  T.  Co.  v.  Fuller,  26  Tex.  Civ.  App. 
318;  Harn  v.  American  Mut.  Bldg.,  etc.,  Assoc., 
95  Tex.  79.  Compare  Cousins  v.  Grey,  60  Tex. 
346. 

Vermont.  —  Edgell  v.  Stanford,  6  Vt.  551; 
Farmers'  Bank  v.  Burchard,  33  Vt.  346. 

Virginia.  —  Parker  v.  Cousins,  2  Gratt.  (Va.) 
372,  44  Am.  Dec.  388;  Pollard  v.  Baylor,  6 
Munf.  (Va.)  433- 

Wisconsin.  —  Eastman   v.    Porter,    14  Wis. 

39-  _ 

Compare  Deane  v.  Houser,  83  Mo.  App.  609. 

1.  Burnhisel  v.  Firman,  22  Wall.  (U.  S.) 
170;  Patterson  v.  Birdsall,  64  N.  Y.  294,  21 
Am.  Rep.  609. 

2.  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y. 
495;  Gerwig  v.  Sitterly,  56  N.  Y.  214;  Roun- 
tree  v.  Brinson,  98  N.  Car.  107.  See,  however, 
Johnson  City  First  Nat.  Bank  v.  Mann,  94 
Tenn.  17. 

3.  Austin  v.  Chittenden,  33  Vt.  553.  See  also 
Bost  v.  Smith,  4  Ired.  L.  (26  N.  Car.)  68. 

4.  Allen  v.  Turnham,  83  Ala.  323.  See  also 
Tillman  v.  Thatcher,  56  Ark.  334. 

5.  Allen  v.  Turnham,  83  Ala.  323 ;  Beau- 
champ  v.  Leagan,  14  Ind.  401  ;  Pyke  v.  Clark, 
3  B.  Mon.  (Ky.)  262.  Compare  Kelly  v.  Gil- 
lespie, 12  Iowa  55,  79  Am.  Dec.  516. 
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of  usury,  he  cannot  claim  the  benefit  of  the  extension.1  If  the  usurious 
interest  is  actually  paid,  then  the  agreement  for  forbearance  is  binding  on  the 
creditor.  This  principle  is  well-  exemplified  in  cases  of  suretyship  holding 
that  while  the  actual  payment  of  usury  is  a  sufficient  consideration  for  an 
extension  and  will  discharge  a  surety,  a  mere  promise  of  payment  will  not 
have  that  effect.2 

VI.  Securities  for  Usurious  Agreements.  —  Securities  for  a  usurious 
agreement  cannot,  of  course,  be  enforced  for  more  than  the  creditor  is 
entitled  to  recover  on  the  usurious  agreement,3  and  this  principle  applies  not 
only  to  mortgages,  but  also  to  trust  deeds.4  Where  the  statutes  do  not 
declare  that  the  security  given  to  secure  a  usurious  indebtedness  shall  be  void, 
but  merely  provide  for  the  forfeiture  of  interest  or  other  similar  penalty, 
securities  such  as  mortgages,5  deeds  of  trust,6  and  pledges  7  are  not  rendered 
absolutely  void  by  reason  of  a  usurious  taint  in  the  indebtedness  secured,  but 
are  enforceable  to  the  extent  to  which  the  creditor  is  entitled  to  recover  on 
the  indebtedness.  As  a  general  rule,  a  surety  for  an  indebtedness  is  not 
discharged  from  liability  by  reason  of  a  usurious  taint  in  the  indebtedness,8 
nor  are  provisions  for  attorney's  fees  in  case  of  the  collection  of  the  indebted- 
ness by  suit  rendered  void  by  reason  of  usury  in  the  debt  itself.9 


1.  Church  v.  Maloy,  70  N.  Y.  63. 

2.  See  the  title  Suretyship,  vol.  27,  p.  504. 
See  also  Corrigal  v.  Boulton,  17  U.  C.  Q.  B. 
131;  Pyke  v.  Clark,  3  B.  Mon.  (Ky.)  262; 
Wiley  v.  Hight,  39  Mo.  130. 

3.  Securities  for  Usurious  Agreements.  - —  Ruston 
v.  Knefel,  92  111.  App.  383  ;  Gardner  v.  Matte- 
son,  38  Mich.  200;  Chase  v.  Whitten,  51  Minn. 
485;  Puckett  v.  Fore,  77  Miss.  391  ;  Frenzer  v. 
Richards,  60  Neb.  131  ;  Central  Trust  Co.  v. 
Burton,  74  Wis.  329.  See  also  Briggs  v.  Sholes, 
15  N.  H.  52- 

4.  Central  Trust  Co.  v.  Burton,  74  Wis.  329. 

5.  Pro  Tanto  Enforcement  of  Usurious  Mortga:  es 
—  United  States.  —  In  re  Howell,  110  Fed.  Rep. 
110. 

Alabama.  —  Loucheim  v.  Talladega  First  Nat. 
Bank,  98  Ala.  521;  Powell  v.  Crawford,  110 
Ala.  294 ;  Kelly  v.  Mobile  Bldg.,  etc.,  Assoc., 
64  Ala.  soi  ;  Bradford  v.  Daniel,  65  Ala.  133; 
McKinnon  v.  Lessley,  89  Ala.  625. 

Florida.  —  Skinner  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  (Fla.  1903)  35  So.  Rep.  67. 

Illinois.  —  Snyder  v.  Griswold,  37  111.  216; 
Union  Nat.  Bank  v.  International  Bank,  123 
111.  510;  Jackson  v.  May,  28  111.  App.  305; 
Matzenbaugh  v.  Troup,  36  111.  App.  261  ;  New- 
burg  v.  Coyne,  85  111.  App.  74. 

Kentucky.  —  James  v.  James,  (Ky.  1900)  55 
S.  W.  Rep.  193. 

Maryland.  —  Smith  v.  Myers,  41  Md.  425. 

Michigan.  —  Gardner  v.  Matteson,  38  Mich. 
200. 

Minnesota.  —  Chase  v.  Whitten,  62  Minn. 
498. 

Neiv  Jersey.  —  Mahn  v.  Hussey,  28  N.  J.  Eq. 
546.  See  also  Leipziger  v.  Van  Saun,  64  N.  J. 
Eq.  37- 

Ohio.  —  Allen  v.  Xenia  First  Nat.  Bank,  23 
Ohio  St.  97. 

Tennessee.  —  Richardson  v.  Brown,  9  Baxt. 
(Tenn.)  242;  Stephenson  v.  Landis,  14  Lea 
(Tenn.)  433;  Hubble  v.  Morristown  Land,  etc., 
Co.,  95  Tenn.  585  ;  Hughes  Bros.  Mfg.  Co.  v. 
Conyers,  97  Tenn.  274.  See  also  Wright  v. 
Morgan,  4  Baxt.  (Tenn.)  385  ;  McFerrin  v. 
White,  6  Coldw.  (Tenn.)  499. 


See  also  Portneuf  Lodge  Nc.  20  v.  Western 
Loan,  etc.,  Co.,  6  Idaho  673. 

6.  Deeds  of  Trust.  —  Stanley  v.  Chicago  Trust, 
etc.,  Bank,  61  111.  App.  257;  Vaccaro  v.  Asher, 
(Miss.  1892)  11  So.  Rep.  531.  See  also  Wetter 
Mfg.  Co.  v.  Dinkins,  70  Miss.  835. 

7.  Pledges. —  Western  Storage,  etc.,  Co.  v. 
Glasner,  169  Mo.  38. 

8.  Surety. —  Weldon  v.  Ayers,  116  Ga.  181; 
Gillon  v.  Kentucky  Nat.  Bank,  (Ky.  1888)  8 
S.  W.  Rep.  193.  See  also  Lazear  v.  National 
Union  Bank,  52  Md.  78,  36  Am.  Rep.  355.  But 
see  Heidenheimer  v.  Mayer,  42  N.  Y.  Super.  Ct. 
S06. 

Increase  of  Risk.  —  In  Georgia  it  has  been  held 
that  where  sureties  sign  a  note  or  other  obli- 
gation containing  a  waiver  of  homestead  ex- 
emption without  notice  that  it  is  usurious,  they 
are  not  bound,  as  the  secret  taint  of  usury 
renders  the  risk  of  the  sureties  greater  than  it 
would  have  been  if  the  note  had  been  pure,  the 
debtor's  waiver  of  homestead  exemption  being 
void.  Lewis  v.  Brown,  89  Ga.  115;  Howard  v. 
Johnson,  91  Ga.  319.  But  this  rule  is  not  ap- 
plicable in  the  case  of  a  note  payable  to  a  na- 
tional bank.  In  such  case  the  surety's  risk  is 
not  increased,  since  the  penalty  imposed  by 
Rev.  Stat.  U.  S.,  §  5198,  upon  national  banks 
for  charging  usury  is  exclusive,  and  the  law  of 
Georgia  that  a  waiver  of  homestead  when  part 
of  a  usurious  contract  is  void  imposes  a  penalty 
for  charging  usury,  and  is  therefore  not  appli- 
cable to  national  banks.  Dalton  First  Nat. 
Bank  v.  McEntire,  112  Ga.  232.  See  also  the 
title  National  Banks,  vol.  21,  p.  387. 

If  a  Surety  in  Good  Faith  Pays  the  Usurious 
Indebtedness,  the  liability  of  the  principal 
debtor  to  reimburse  him  is  not  affected  by  the 
usurious  nature  of  the  indebtdness  paid. 
Blakeley  v.  Adams,  113  Ky.  398.  See  also 
Maples  v.  Cox,  74  Ga.  701. 

9.  Stipulation  for  Attorney's  Fees  —  Union 
Mortg.,  etc.,  Co.  v.  Hagoud,  98  Fed.  Rep.  779  ; 
Skinner  v.  Southern  Home  Bldg.,  etc.,  Assoc., 
(Fla.  1903)  35  So.  Rep.  67  ;  Matzenbaugh  v. 
Troup,  36  111.  App.  261  ;  Ramsey  v.  Thomas,  14 
Tex.  Civ.  App.  431.    See,  however,  American 
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Statutory  Avoidance  of  Securities.  —  In  many  jurisdictions  the  statutes  expressly 
provide  that  securities  taken  to  secure  usurious  agreements  shall  be  void,1 
and  under  these  statutes  such  securities,  for  example  mortgages,2  deeds  of 
trust,3  pledges  and  collateral  securities,4  absolute  conveyances  5  and  bills  of 
sale  intended  as  security,0  provisions  for  interest  after  maturity  as  a  penalty 
for  nonpayment,7  and  waivers  of  homestead  and  exemption  rights,8  cannot 
be  enforced  to  any  extent.  It  has  been  held,  nevertheless,  under  such  stat- 
utes, that  where  a  security,  such  as  a  mortgage  or  deed  of  trust,  is  given  to 
secure  several  debts  some  of  which  only  are  usurious,  the  security  can  be 
enforced  for  the  nonusurious  indebtedness.9    Statutes  in  some  of  the  states 


Freehold  Land,  etc.,  Co.  v.  Jefferson,  69  Miss. 
770,  30  Am.  St.  Rep.  587 ;  Crofton  v.  New 
South  Bldg.,  etc.,  Assoc.,  77  Miss.  166;  Land 
Mortg.  Invest.,  etc.,  Co.  v.  Gillam,  49  S.  Car. 
345- 

1.  Statutory  Avoidance  of  Securities.  —  Lang- 
ton  v.  Haynes,  1  H:  &  N.  366,  25  L.  J.  Exch. 
319 ;  Armstrong  v.  Somerville,  3  U.  C.  Q.  B. 
472 ;  Hodgkinson  v.  Wyatt,  4  Q.  B.  749,  45  E. 
C.  L.  749,  13  L.  J.  Q.  B.  54  ;  Fussell  v.  Daniel, 
10  Exch.  581,  24  L.  J.  Exch.  130;  Lloyd  v. 
Scott,  4  Pet.  (U.  S.)  205  J  Dunning  v.  Merrill, 
Clarke  (N.  Y.)  252;  Wyeth  v.  Braniff,  84  N. 
Y.  627 ;  Thompson  v.  Berry,  3  Johns.  Ch.  (N. 
Y.)  395- 

2.  England.  —  Ex  p.  Millington,  3  Deac.  & 
C.  298,  1  Mont.  &  A.  114. 

United  States.  —  Mackey  v.  Holmes,  52  Fed. 
Rep.  722;  In  re  Kellogg,  113  Fed.  Rep.  120. 

Arkansas.  —  Marks  v.  McGehee,  35  Ark.  217; 
Hendrickson  v.  Godsey,  54  Ark.  155. 

Maryland.  —  Trumbo  v.  Blizzard,  6  Gill  &  J. 
(Md.)  18. 

Minnesota.  —  Jordan  v.  Humphrey,  31  Minn. 
495  ;  Adamson  v.  Wiggins,  45  Minn.  448  ;  Bar- 
rows v.  Thomas,  43  Minn.  270. 

Missouri.  —  Coleman  v.  Cole,  90  Mo.  App. 
22;  Drennon  v.  Dalincourt,  56  Mo.  App.  128; 
Johnson  v.  Simmons,  61  Mo.  App.  395  ;  Bell  v. 
Mulholland,  90  Mo.  App.  612. 

New  York.  —  McCraney  v.  Alden,  46  Barb. 
(N.  Y.)  272;  Walch  v.  Cook,  65  Barb.  (N.  Y.) 
30;  Dix  v.  Van  Wyck,  2  Hill  (N.  Y.)  522; 
Mudgett  v.  Goler,  18  Hun  (N.  Y.)  302;  Shu- 
felt  v.  Shufelt,  9  Paige  (N.  Y.)  145  ;  Miller  V. 
Hannan,  29  N.  Y.  App.  Div.  178. 

North  Carolina.  —  Arrington  v.  Jenkins,  95 
N.  Car.  462. 

Under  the  Georgia  Statute  (2  Code  Ga.  189s, 
§  2892;  Code  1882,  §  2057/)  which  provides 
that  "  all  titles  to  property  made  as  a  part  of 
an  usurious  contract  or  to  evade  the  laws 
against  usury  are  void,"  a  mortgage  to  secure 
a  usurious  indebtedness  is  not  void  as  in 
Georgia  a  mortgage  conveys  no  title.  Hodge  v. 
Brown,  81  Ga.  276;  Brantley  v.  Wood,  97  Ga. 
755 ;  Holliday  v.  Lowry  Banking  Co.,  92  Ga. 
675- 

Where  a  Chattel  Mortgagee  Had  Taken  Posses- 
sion of  the  goods  under  a  clause  in  the  mort- 
gage, but  against  the  consent  of  the  debtor,  who 
had,  however,  previously  given  a  writing  stat- 
ing that  the  goods  were  "  turned  over  "  to  the 
mortgagee,  the  debtor  was  allowed  to  sue  to 
recover  the  possession  of  the  chattels.  Wether- 
ell  v .  Stewart,  35  Minn.  406. 

3.  Pottle  v.  Lowe,  or,  Ga.  576,  59  Am.  St. 
Rep.  246;  Lanier  v.  Oil i ff .  117  Ga.  397;  Shober 
1.  Hauser,  4  Dev.  &  B.  L.  (20  N.  Car.)  91. 


4.  Scott  v.  Reed,  83  Minn.  203 ;  Keim  v. 
Vette,  167  Mo.  389;  Western  Storage,  etc.,  Co. 
v.  Glasner,  169  Mo.  38;  Voorhis  v.  Staed,  63 
Mo.  App.  370 ;  Hilgert  v.  Levin,  72  Mo.  App. 
48  ;  Johnson  v.  Vette,  77  Mo.  App.  563  ;  Bell  v. 
Mulholland,  90  Mo.  App.  612;  Wheelock  v. 
Lee,  (Brooklyn  City  Ct.  Gen.  T.)  15  Abb.  Pr. 
N.  S.  (N.  Y.)  24;  Dean  v.  Howell,  Hill  &  D. 
Supp.  (N.  Y.)  39;  Bell  v.  Lent,  24  Wend.  (N. 
Y.)  230.  See  also  Zellner  v.  Mobley,  84  Ga. 
748,  20  Am.  St.  Rep.  390  ;  Maddox  v.  Wilson, 
91  Ga.  39. 

Under  the  Georgia  Statute  (2  Code  Ga.  1895, 
§  2892)  which  provides  that  "  all  titles  to  prop- 
erty made  as  a  part  of  an  usurious  contract  or 
to  evade  the  laws  against  usury  are  void,"  an 
assignment  of  collaterals  to  secure  the  payment 
of  a  promissory  note  infected  with  usury  which 
had  been  previously  executed  is  not  void  when 
there  is  no  evidence  indicating  that  there  had 
been  any  agreement  or  understanding  at  the 
time  when  the  usurious  note  was  given  that 
the  collaterals  should  be  assigned  therefor,  as 
it  was  not  a  part  of  the  usurious  contract  by 
which  the  debt  was  created.  Atlas  Tack  Co. 
v.  Macon  Hardware  Co.,  101  Ga.  391. 

5.  Arkansas.  —  Trible  v.  Nichols.  53  Ark. 
271,  22  Am.  St.  Rep.  190;  Lowe  v.  Loomis,  53 
Ark.  454. 

Georgia.  —  Sugart  v.  Mays,  54  Ga.  554  ;  John- 
son v.  Griffin  Banking,  etc.,  Co.,  55  Ga.  691 ; 
Harrold  v.  Morgan,  66  Ga.  398 ;  Harris  v. 
Hull,  70  Ga.  831  ;  Baggett  v.  Trulock,  77  Ga. 
369  ;  McLaren  v.  Clark,  80  Ga.  423  ;  Martin  v. 
Johnson,   84  Ga.  481  ;  Burdette  v.  Robertson, 

97  Ga.  612;  Equitable  Mortg.  Co.  v.  Braswell, 

98  Ga.  139;  Bi,ach  v.  Lattner,  101  Ga.  357; 
Hollis  v.  Covenant  Bldg.,  etc.,  Assoc.,  104  Ga. 
318;  Stone  v.  Georgia  Loan,  etc.,  Co.,  107  Ga. 
524.  Compare  Bugg  v.  Russell,  75  Ga.  837; 
Pope  v.  Heartwell,  79  Ga.  482 ;  Evans  v.  Dial, 
88  Ga.  209. 

New  York.  —  Mason  v.  Lord,  40  N.  Y.  476. 
North  Carolina.  —  Shober  v.  Hauser,  4  Dev. 
&  B.  L.  (20  N.  Car.)  91. 

Under  the  Georgia  statute,  a  deed,  absolute 
on  its  face,  made  to  secure  a  debt  infected  with 
usury,  is  void  as  a  legal  title,  and  on  it  a  grantee 
who  has  never  been  in  possession  cannot  re- 
cover in  ejectment  against  the  grantor.  Sugart 
Mays,  54  Ga.  554. 

6.  Ormund  v.  Hobart,  36  Minn.  306. 

7.  Armour  v.  Moore,  5  111.  App.  433. 

8.  Cleghorn  v.  Greeson,  77  Ga.  343  ;  Small  v. 
Hicks,  81  Ga.  691  ;  Lowry  v.  Parker,  83  Ga.  341. 

9.  Atkinson  v.  Burt,  65  Ark.  316;  Brannock 
v.  Brannock,  10  Ired.  L.  (32  N.  Car.)  428,  51 
Am.  Dec.  398.  See,  however,  Jackson  V.  Pack- 
ard, 6  Wend.  (N.  Y.)  415. 

516  Volume  XXIX. 


Substituted  and  USURY.  Renewal  Contracts. 


provide  that  the  defense  of  usury  cannot  be  raised  against  negotiable  paper 
in  the  hands  of  an  innocent  purchaser  for  value  before  maturity,  and  it  has 
been  contended  that  this  immunity  should  be  construed  to  extend  also  to  the 
securities  upon  the  faith  of  which  the  negotiable  instrument  itself  was  pur- 
chased; but  where  the  question  has  been  fairly  presented,  the  courts  have 
held  that  the  mortgage  or  other  security  must  be  regarded  in  this  respect  as 
separate  and  distinct  from  the  negotiable  instrument,  and  entitled  to  none  of 
its  peculiar  privileges;  the  result  being  that  while  the  innocent  purchaser  is 
allowed  to  maintain  an  action  on  the  note,  yet  if  the  defense  of  usury  is 
established,  he  loses  the  benefit  of  the  security  which  made  the  note 
marketable.1 

Sales  under  Powers  in  Usurious  Securities.  — ■  Though  the  statute  renders  void 
securities  for  usurious  agreements,  if  a  trust  deed  or  mortgage  to  secure  a 
usurious  indebtedness  is  foreclosed  under  a  power  of  sale  contained  therein, 
a  bona  fide  purchaser  at  such  a  sale  will  be  protected  ;  3  but  if  the  usurer  pur- 
chases at  such  a  sale  he  is  in  no  better  position  than  if  the  sale  had  not  been 
made,3  and  the  same  is  true  as  to  a  person  who  does  not  show  that  he  was 
a  bona  fide  purchaser.4 

VII.  Substituted  and  Renewal  Contracts.  —  So  long  as  the  original 
element  of  usury  remains,  and  until  it  has  been  thoroughly  purged  by  the 
deliberate  act  of  the  parties,  the  taint  of  usury  attaches  to  all  subsequent 
contracts  and  securities  substituted  for  or  given  in  renewal  of  the  original 
debt,  no  matter  how  many  times  removed;  and  the  debtor  has  tshe  same  right 
of  defending  against  the  last  substitute  or  renewal  as  if  it  were  the  original 
contract.5    It  is  immaterial  that  there  is  a  change  in  the  legal  form  of  the 


1.  Scott  v.  Austin,  36  Minn.  460 ;  Smith  v. 
Parsons,  55  Minn.  520. 

2.  Sales  under  Powers.  —  Cuthbert  v.  Haley, 
8  T.  R.  390;  Ldgell  v.  Ham,  (C.  C.  A.)  93  Fed. 
Rep.  759 ;  Tyler  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  108  111.  58;  Ammondson  v.  Ryan,  111  111. 
506;  Butler  v.  Myer,  17  Ind.  77;  Jordan  v. 
Humphrey,  31  Minn.  495;  Holmes  v.  State 
Bank,  53  Minn.  350  ;  Elliott  v.  Wood,  53  Barb. 
(N.  Y.)  285;  Jackson  v.  Henry,  10  Johns.  (N. 
Y.)  186,  6  Am.  Dec.  328  ;  Mumford  v.  Ameri- 
can L.  Ins.,  etc.,  Co.,  4  N.  Y.  463.  See  also 
Ryan  v.  Newcomb,  125  111.  91  ;  Ferguson  v. 
Soden,  in  Mo.  208,  33  Am.  St.  Rep.  512; 
Vaughn  v.  Mutual  Bldg.  Assoc.,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  1013.  But  see  Shober 
v.  Hauser,  4  Dev.  &  B.  L.  (20  N.  Car.)  91. 
Compare  Jackson  v.  Cassidy,  68  Tex.  282. 

3.  Jordan  v.  Humphrey.  31  Minn.  495  ;  Ex- 
ley  v.  Berryhill,  37  Minn.  182  ;  Jackson  v. 
Dominick,  14  Johns.  (N.  Y.)  435  ;  Lee  v.  Peck- 
ham,  17  Wis.  383. 

4.  Jordan  v.  Humphrey,  31  Minn.  495;  Scott 
v.  Austin,  36  Minn.  460. 

5.  Substituted  and  Renewal  Contracts  —  Eng- 
land.—  Pickering  v.  Banks,  Forrest  72  ;  Wickes 
v.  Gogerly,  1  C.  &  P.  396,  11  E.  C.  L.  434; 
Preston  v.  Jackson,  2  Stark.  237,  3  E.  C.  L. 
392. 

United  States.  —  Walker  v.  Washington 
Bank,  3  How.  (U.  S.)  62;  Judy  v.  Gerard,  4 
McLean  (U.  S.)  360;  Moncure  v.  Dermott,  13 
Pet.  (U.  S.)  345;  Brown  v.  Marion  Nat.  Bank, 
169  U.  S.  416. 

Alabama.  —  Jackson  v.  Jones,  13  Ala.  121; 
Gray  v.  Brown,  22  Ala.  262  ;  Pearson  v.  Bailey, 
23  Ala.  537;  Eslava  v.  Crampton,  61  Ala.  507; 
Masterson  v.  Grubbs,  70  Ala.  406. 

Connecticut.  —  Fields    v.    Gorham,    4  Day 


(Conn.)  251.  Compare  Kilbourn  v.  Bradley,  3 
Day  (Conn.)  356,  3  Am.  Dec.  273. 

Georgia.  —  Bailey  v.  Lumpkin,  1  Ga.  jt)2 ; 
Hammond  v.  Buys,  1  Ga.  416;  Archer  v.  Mc- 
Cray,  59  Ga.  546. 

Illinois.  —  Nickerson  v.  Babcock,  23  111.  561; 
Hunter  v.  Hatch,  45  111.  178. 

Indiana.  —  Brown  y.  Lacy,  83  Ind.  436. 
Iowa.  —  Smith  v.  Coopers,  9  Iowa  376; 
Campbell  v.  McHarg,  9  Iowa  354;  Garth  v. 
Cooper,  12  Iowa  364;  Callanan  v.  Shaw,  24  Iowa 
441;  National  Bank  v.  Eyre,  52  Iowa  114; 
Allen  v.  Fogg,  66  Iowa  229  ;  Cottrell  v.  South- 
wick,  71  Iowa  50;  Yetzer  v.  .Applegate,  83  Iowa 
726;  Pardoe  v.  Iowa  State  Nat.  Bank,  106  Iowa 
345- 

Kansas.  —  Robbins  v.  Muldrow,  39  Kan.  112. 
Kentucky.  —  Kendall  v.  Crouch,  88  Ky.  199; 
Rudd  v.  Planters'  Bank,  78  Ky.  513  ;  Fitzpatrick 
v.  Apperson,  79  Ky.  272.  Compare  Fowler  v. 
Garret,  3  J.  J.  Marsh.  (Ky.)  682;  Postle- 
thwait  v.  Garrett,  3  T.  B.  Mon.  (Ky.)  345. 

Maine.  —  Lowell  v.  Johnson,  14  Me.  240; 
Ticonic  Bank  v.  Johnson,  31  Me.  414. 

Maryland.  —  Border  State  Perpetual  Bldg. 
Assoc.  v.  Hayes,  61  Md.  597. 

Massachusetts.  —  Knapp  v.  Briggs,  2  Allen 
(Mass.)  551  :  Maine  Bank  v.  Butts,  9  Mass.  49; 
Jones  v.  Whitney,  1 1  Mass.  74  ;  Bridge  v.  Hub- 
bard, is  Mass.  96,  8  Am.  Dec.  86;  Stanton  v. 
Demerritt,  122  Mass.  495.  Compare  Chad- 
bourn  v.  Watts,  10  Mass.  121. 

Minnesota.  —  Exley  p.  Berryhill,  37  Minn. 
182. 

Mississippi.  —  Torrey  v.  Grant,  10  Smed.  & 
M.  (Miss.)  89;  Union  Nat.  Bank  v.  Fraser,  63 
Miss.  231. 

Missouri.  —  Citizens'  Nat.  Bank  v.  Donnell, 
172  Mo.  384. 
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new  obligation,  as  where  a  bond  is  substituted  for  a  prior  usurious  note;1 
and  where  money  is  borrowed  at  a  usurious  rate,  and  a  part  thereof,  with  the 
usurious  interest,  is  paid,  a  new  obligation  bearing  legal  interest  being  given 
for  the  balance,  the  latter  obligation  is  still  tainted  with  the  original  usury.2 
So  where  two  renewal  obligations  are  taken,  the  one  for  the  principal  indebted- 
ness with  legal  interest,  and  the  other  for  the  usurious  interest,  the  taint  of 
usury  affects  both  obligations.3  Similarly,  if  usurious  items  are  carried  into 
accounts  stated  the  taint  of  usury  is  not  purged.4  If  a  new  obligation  is 
given  in  which  are  incorporated  the  original  usurious  indebtedness  and  also  a 
valid  nonusurious  indebtedness,  the  new  obligation  is  not  tainted  with  the 
original  usury  so  far  as  the  nonusurious  indebtedness  is  concerned,5  but  it  is 
usurious  to  the  extent  of  the  original  usury  carried  into  it.6  If  the  original 
obligation  was  free  from  usury,  a  renewal  obligation  evidencing  a  usurious 


Montana.  —  Curtis  v.  Valiton,  3  Mont.  153. 

Nebraska.  —  Nelson  v.  Hurford,  1 1  Neb.  465  ; 
Lincoln  Nat.  Bank  v.  Davis,  25  Neb.  376 ; 
Koehler  v.  Dodge,  31  Neb.  328,  28  Am.  St.  Rep. 
518;  Exeter  Nat.  Bank  v.  Orchard,  39  Neb. 
485  ;  McGhee  v.  Tobias  First  Nat.  Bank,  40 
Neb.  92;  Parsons  v.  Babcock,  40  Neb.  119; 
Farmer's  Bank  v.  Oliver,  55  Neb.  774. 

New  Hampshire.  —  Gibson  v.  Stearns,  3  N. 
H.  185. 

New  Jersey.  —  Truesdell  v.  Dowden,  47  N. 
J.  Eq.  396. 

New  York.  —  Vickery  v.  Dickson,  35  Barb. 
(N.  Y.)  96;  McCraney  v.  Alden,  46  Barb.  (N. 
Y.)  272;  Dunning  v.  Merrill,  Clarke  (N.  Y.) 
252;  Powell  v.  Waters,  8  Cow.  (N.  Y.)  669; 
Clark  v .  Sisson,  4  Duer  (N.  Y.)  408  ;  Clark  v. 
Loomis,  5  Duer  (N.  Y.)  468 ;  Jackson  v.  Dom- 
inick,  14  Johns.  (N.  Y.)  435  ;  Tuthill  v.  Davis, 
20  Johns.  (N.  Y.)  285;  Dean  v.  Howell,  Hill  & 
D.  Supp.  (N.  Y.)  39;  Jackson  v.  Packard,  6 
Wend.  (N.  Y.)  415;  Kent  v.  Walton,  7  Wend. 
(N.  Y.)  256;  Hackley  v.  Sprague,  10  Wend. 
(N.  Y.)  113;  Hammond  v.  Hopping,  13  Wend. 
(N.  Y.)  505 ;  Price  v.  Lyons  Bank,  33  N.  Y. 
55,  88  Am.  Dec.  368  ;  National  Bank  v.  Lewis, 
75  N.  Y.  516.  31  Am.  Rep.  484;  Jacobsen  v. 
Bradley,  49  Hun  (N.  Y.)  152;  Orvis  v.  Curtiss, 
(C.  PI.  Gen.  T.J  12  Misc.  (N.  Y.)  434;  Feld- 
man  v.  McGraw,  1  N.  Y.  App.  Div.  574. 

Ohio.  —  Baggs  v.  Loudenback,  12  Ohio  153; 
Hardman  v.  Wilson,  40  Ohio  St.  630  ;  Beals  v. 
Lewis,  43  Ohio  St.  220. 

Pennsylvania.  —  Musgrove  v.  Gibbs,  1  Dall. 
(Pa.)  216;  Reap  v.  Battle,  6  Kulp  (Pa.)  423; 
Chamberlain  v.  M'Clurg,  8  W.  &  S.  (Pa.)  31; 
Campbell  v.  Sloan,  62  Pa.  St.  481  ;  Overholt  v. 
National  Bank,  82  Pa.  St.  490 ;  Brown  v.  Erie 
Second  Nat.  Bank,  72  Pa.  St.  209 ;  Miller  v. 
Irwin,  85  Pa.  St.  376;  Schutt  v.  Evans,  109 
Pa.  St.  625  ;  Marr  v.  Marr,  110  Pa.  St.  60. 

South  Carolina.  —  Flemming  v.  Mulligan, 
2  McCord  L.  (S.  Car.)  173,  13  Am.  Dec.  707; 
Solomons  v.  Jones,  3  Brev.  (S.  Car.)  54,  5 
Am.  Dec.  538. 

Texas.  —  Stanley  v.  Westrop,  16  Tex.  200; 
Smith  v.  Stevens,  81  Tex.  461  ;  Sturgis  Nat. 
Bank  v.  Smith,  9  Tex.  Civ.  App.  540 ;  Bexar 
Bldg.,  etc.,  Assoc.  v.  Seebe^  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  875;  Dunman  v.  Harri- 
son, (Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  499; 
State  Nat.  L.  &  T.  Co.  v.  Fuller,  26  Tex.  Civ. 
App.  318;  Webb  v.  Galveston,  etc.,  Invest.  Co., 
(Tex.  Civ.  App.  1903)  75  S.  W.  Rep.  355. 

Vermont.  —  Cross  v.  Mann,  53  Vt.  501. 


Wisconsin.  —  Rock  County  Bank  v.  Woolis- 
ctoft,  16  Wis.  22;  Lee  v.  Peckham,  17  Wis. 
383.  Compare  Gerlaugh  v.  Basset,  20  Wis. 
671. 

Compare  Smith  v.  Stoddard,  10  Mich.  148,  81 
Am.  Dec.  778 ;  Coffman  v.  Miller,  26  Gratt. 
(Va.)  698. 

Notes  given  for  a  debt  bore  a  valid  rate  of 
interest  on  their  face,  but  it  was  orally  agreed 
between  the  parties  that  a  usurious  rate  should 
be  paid,  and  afterwards  renewal  notes  were 
given,  but  no  credit  was  allowed  for  the  pay- 
ments of  excessive  interest  previously  made. 
It  was  held  that  the  renewal  notes  were  sub- 
ject to  the  defense  of  usury.  Koehler  v.  Dodge, 
31  Neb.  328,  28  Am.  St.  Rep.  518. 

After  the  payment  of  usurious  interest  on  a 
note  the  maker  and  the  payee  agreed  "  that 
there  should  then  be  a  final  settlement  and  pay- 
ment of  said  loan  and  interest,  and  that  said 
loan  should  not  be  continued  longer,"  but  the 
maker  "  not  being  then  ready  to  pay,"  a  new 
note  was  delivered  and  accepted  "  in  payment 
of "  said  former  note  "  and  not  in  renewal 
thereof."  It  was  held  that  the  taint  of  usury 
affected  the  new  note.  Hardman  v.  Wilson,  40 
Ohio  St.  630. 

1.  King  v.  Perry  Ins.,  etc.,  Co.,  57  Ala. 
118;  Stanley  v.  Whitney,  47  Barb.  (,N.  Y.) 
586;  Mathews  v.  Traders'  Bank,  (Va.  1897)  27 
S.  E.  Rep.  609. 

2.  Callanan  v.  Shaw,  24  Iowa  441 ;  State 
Bank  v.  Ayers,  7  N.  J.  L.  130,  11  Am.  Dec. 
535- 

3.  Motte  v.  Dorrell,  1  McCord  L.  (S.  Car.) 
350,  10  Am.  Dec.  675. 

In  Aiken  v.  Waco  State  Bank,  4  Tex.  App. 
Civ.  Cas.,  §  254,  however,  where  a  usurious  note 
was  renewed  by  giving  two  notes,  one  for  the 
principal  debt  with  legal  interest,  and  the  other 
for  the  usurious  interest,  and  the  former  was, 
after  maturity,  transferred  to  the  plaintiff  with- 
out notice  of  the  usury,  it  was  held  in  ai 
action  thereon  that  the  defense  of  usury  could 
not  be  interposed.  The  view  taken  by  the  court 
in  this  case  was  that  all  the  usury  had  centred 
in  the  interest  note,  thus  eliminating  the  vice 
from  the  renewed  principal  note. 

4.  Hickman's  Succession,  13  La.  Ann.  364; 
Philadelphia  Third  Nat.  Bank  v.  Miller,  90  Pa. 
St.  241  ;  McCullough  v.  Kervin,  49  S.  Car.  445. 

5.  Porter  v.  Jefferies,  40  S.  Car.  92. 

6.  German  Ins.  Bank  v.  Fabel.  72  S.  W.  Rep. 
329,  24  Ky.  L.  Rep.  1721  ;  McCraney  v.  Alden, 
46  Barb.  (N.  Y.)  272. 
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contract  for  forbearance  is,  of  course,  usurious;1  but  the  mere  fact  that  a 
renewal  obligation  is  for  a  larger  sum  than  the  principal  and  interest  then  due 
on  the  old  obligation  is  not  of  itself  sufficient  to  establish  usury  without 
further  proof  that  no  other  consideration  than  the  extension  of  time  entered 
as  the  consideration  for  the  new  obligation.3 

Change  in  Obligor  or  Obligee  —  Substitution  of  New  Debtor  or  Obligee.  — The  usurious 
taint  in  an  original  indebtedness  may  be  purged  of  the  usury  by  novation 
through  the  substitution  of  a  new  debtor  or  a  new  creditor.  Thus,  it  has 
been  held  that  the  usurious  taint  in  the  original  contract  will  be  eliminated 
by  a  renewal  of  the  original  obligation  after  it  has  passed  into  the  hands  of  a 
bona  fide  third  party.3  So  where  the  debtor  under  a  usurious  contract  exe- 
cutes his  obligation  to  a  creditor  of  the  usurer  in  discharge  of  a  just  debt  of 
the  usurer  to  such  third  party,  the  debtor  cannot  set  up  the  usury  in  the 
original  contract  in  defense  to  his  liability  on  the  new  obligation.*  And 
where  a  third  person,  at  the  request  of  the  debtor  in  a  usurious  contract,  pays 
or  lends  him  money  to  pay  such  indebtedness,  the  defense  of  usury  cannot 
be  set  up  against  the  liability  of  the  debtor  to  reimburse  such  third  person.5 
In  ascertaining  whether  a  new  obligation  is  a  novation  through  a  change  in 
the  obligors,  so  as  to  relieve  it  of  a  taint  of  usury  u  herent  in  the  original 
indebtedness,  the  fact  that  the  obligors  on  the  new  obligation  and  those  on 
the  old  one  are  not  the  same  is  not  conclusive;  though  there  has  been  such 
a  change,  the  new  obligation  may  still  be  merely  a  renewal  of  or  substitute 
for  the  original  usurious  indebtedness,  and  so  tainted  with  the  original  usury.6 
Thus,  the  vice  of  usury  is  not  eliminated  where  a  joint  maker  of  a  usurious 
note  gives  his  individual  note  in  renewal,7  or  where  a  renewal  obligation  is 
given  with  additional  sureties,8  or  with  a  change  in  the  sureties,  some  of  the 
original  sureties  being  omitted  and  others  added,9  or  where  the  new  obligation 
is  given  by  the  sureties  on  or  the  guarantor  of  the  old  obligation,  the  principal 
obligor  being  dropped.10    So  the  feet  that  the  renewal  obligation  is  given  to 

1.  Loveland  v.  Ritter,  50  111.  54 ;  Heffner  v.  Bridge  v.  Hubbard,  15  Mass.  96,  8  Am.  Dec. 
Brownell,  82  Iowa  104;  Ogden  v.  Yoder,  5  J.  86;  Edwards  v.  Skirving,  1  Brev.  (S.  Car.) 
J.  Marsh.  (Ky.)  424;  Barrows  v.  Thomas,  43  548;  Mathews  v.  Traders'  Bank,  (Va.  1897)  27 
Minn.  270;  Berlin  v.  Mapes,  (Supm.  Ct.  Gen.  S.  E.  Rep.  609.  Compare  Turner  v.  Hulme,  4 
T.)  38  How.  Pr.  (N.  Y.)  288;  Motte  v.  Dor-  Esp.  11. 

rell,  1  McCord  L.  (S.  Car.)  350,  10  Am.  Dec.         Thus,  where  after  the  death  of  the  obligor  in 

675.  a  usurious  bond,  one  of  his  friends,  to  prevent 

2.  Morrison  v.  Verdinal,  53  Hun  (N.  Y.)  a  lawsuit  and  in  ignorance  of  the  usury,  gave 
63 ;  Tallman  v.  Sprague,  60  N.  Y.  Super.  Ct.  his  own  bond  in  lieu  of  the  former,  it  was  held 
425.  that  the  new  bond  was  usurious.    Edwards  v. 

8.  Renewal  of  Obligation  in  Hands  of  Third  Skirving,  1  Brev.  (S.  Car.)  548. 
Party.  — ■  Palmer  v.  Call,  2  McCrary  (U.  S.)  If  a  usurious  debt  due  by  a  firm  be  divided 

522 ;   Masterson  v.  Grubbs,  70  Ala.  406  ;  Mc-  on  its  dissolution,  each  partner  assuming  a  part, 

Farland  v.  State  Bank,  7  Kan.  App.  722 ;  Por-  the  division  of  the  debt  does  not  purge  it  of  the 

ter  v.  Jefferies,  40  S.  Car.  92.  usury,  and  the  original  contract  between  the 

4.  Renewal  Obligation  to  Creditor  of  Lender.  —  firm  and  the  creditor  may  be  inquired  into  by 
Breckenridge  v.  Bullitt,  3  Litt.  (Ky.)  3;  Stone  one  of  the  partners  to  sustain  a  plea  of  usury. 
v.  Ware,  6  Munf.  (Va.)  541.  Holland  v.  Chambers,  22  Ga.  193. 

5.  Perdue  v.  Brooks,  85  Ala.  459;  Pence  v.  7.  German  Ins.  Bank  v.  Fabel,  (Ky.  1903)  72 
Christman,  15  Ind.  257;  Wendlebone  v.  Parks,  S  W.  Rep.  329. 

18  Iowa  546;  Cottrell  v.  Southwick,  71   Iowa         8.  Kendall  v.  Crouch,  88  Ky.  199. 

50 ;  Trimble  v.  Thorson,  80  Iowa  246 ;  Gather-         9.  Kendall  v.  Crouch,  88  Ky.  199 ;  Campbell 

cole  v.   Young,    61    N.    H.    121  ;   Barber   v.  v.  Sloan,  62  Pa.  St.  481. 

Ketchum,  7  Hill  (N.  Y.)  444 ;  Vaught  v.  Rider,         10.  Botsford  v.  Sanford,  2  Conn.  276  ;  Kendall 

83  Va.  659,  s  Am.  St.  Rep.  305.     See  also  Call  v.  Crouch,  88  Ky.  199  ;  Whinery  v.  Garrett,  71 

v.  Palmer,  116  U.  S.  98;  Barrows  v.  Thomas,  S.  W.  Rep.  855,  24  Ky.  L.  Rep.  1558;  Bridge  v. 

43  Minn.  270.    Compare  Morton  v.  Legrand,  2  Hubbard,  15  Mass.  96,  8  Am.  Dec.  86;  Laux  v. 

Litt.  (Ky.)  326.    And  see  further  supra,  this  Gildersleeve,  23  N.  Y.  App.  Div.  352;  Moore 

title,  What  Constitutes  Usury  —  Loans  to  Pay  v.  Johnson,  34  W.  Va.  672;  Milwaukee  First 

Usurious  Debts.  Nat.  Bank  v.  Plankinton,  27  Wis.  177,  9  Am. 

6.  Fields  v.  Gorham,  4  Day  (Conn.)  251  ;  Rep.  453.  See,  however,  Culver  v.  Wilbern, 
Holland  v.  Chambers,  22  Ga.  193 ;  Siesel  v.  48  Iowa  26,  30  Am.  Rep.  385  ;  Crai<j  v.  Butler, 
Harris,  48  Ga.  652;  Fitzpatrick  v.  Apperson,  9  Mich.  21;  Macungie  Sav.  Bank  v.  Hotten- 
79  Ky.  272;  Kendall  v.  Crouch,  88  Ky.  199;  stein,  89  Pa.  St.  328. 
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another  than  the  original  obligee  does  not  necessarily  purge  it  of  the  taint  of 
usury.1  Thus,  a  new  obligation  given  by  the  debtor  to  the  personal  repre- 
sentative of  the  usurer  is  tainted  with  the  original  usury,2  and  the  same  has 
been  held  with  regard  to  a  new  obligation  given  by  the  debtor  to  a  residuary 
legatee  of  the  usurer ;  3  but  where  a  note  executed  to  a  guardian  bore  usurious 
interest,  and  at  the  majority  of  the  ward  a  new  obligation  was  given  to  the 
ward,  it  was  held  that  the  defense  of  usury  could  not  be  set  up  against  the 
ward  in  an  action  on  the  latter  note.4 

Assumption  by  Third  Person  of  Usurious  Debt.  ■ —  Where  a  third  person  contracts  for 
a  valuable  consideration  to  pay  the  usurious  debt  of  another,  he  cannot  set 
up  in  defense  to  his  liability  on  such  contract  the  usurious  nature  of  the 
original  debt.5 

Obligation  Given  for  Judgment  Recovered  on  Usurious  Debt.  —  Where  the  debtor, 
without  pleading  usury  to  a  claim  in  suit,  permits  the  recovery  of  a  judgment 
on  the  usurious  debt,  and  subsequently  gives  a  new  obligation  in  payment  of 
such  judgment,  he  cannot  set  up  the  original  usury  in  an  action  on  such  new 
obligation.6  But  if  the  recovery  of  judgment  on  a  usurious  debt  and  the 
giving  of  a  new  obligation  for  such  judgment  constitute  a  mere  device  or 
scheme  to  evade  the  usury  statutes,  the  new  obligation  will  be  tainted  with 
the  original  usury.7 

VIII.  Assignees  of  Usurious  Choses  in  Action  —  1.  In  General.  —  Since 
the  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  existing  defenses 


The  indorser  of  a  note,  being  ignorant  of  the 
fact  that  it  was  usurious,  gave  to  the  payee, 
who  was  a  party  to  the  usury,  a  new  note  for 
the  amount,  signed  by  the  maker.  In  an  action 
on  the  new  note,  it  was  held  that  the  trial  court 
erred  in  charging  the  jury  that  the  note  in  suit 
was  a  new  contract,  purged  of  the  taint  <  f 
usury.  It  was  in  effect  merely  a  renewal  note, 
and  open  to  the  same  defense  as  the  former. 
Milwaukee  First  Nat.  Bank  v.  Plankinton,  27 
Wis.  177,  9  Am.  Rep.  453. 

A  surety  on  a  note  tainted  with  usury,  to 
which  he  was  a  party,  received  it  from  the 
holder  for  the  purpose  of  getting  it  secured 
'by  the  maker,  and  gave  to  the  holder  his  own 
note  in  place  of  it.  It  was  held  that  this  was  a 
mere  substitution,  and  that  usury  could  be 
pleaded  to  the  new  note.  Botsford  v.  Sanford, 
2  Conn.  276. 

1.  Robbins  v.  Muldrow,  39  Kan.  112;  Hink- 
son  v.  Wigglesworth,  (Ky.  1899)  48  S.  W.  Rep. 
1079:  Farmers'  Bank  v.  Oliver,  55  Neb.  774. 

2.  Steele  v.  Franklin,  5  N.  H.  376;  Van 
Ausdal  v.  Potterf,  41  Ohio  St.  677. 

Where  the  widow  and  sole  heir  took  posses- 
sion of  her  husband's  estate,  including  certain 
notes,  and  no  administrator  was  appointed,  and 
the  debtor  renewed  his  notes,  with  no  deduction 
for  usurious  interest  previously  paid,  it  was 
held  in  a  suit  on  the  notes  that  the  maker 
could  plead  usury  as  in  case  of  a  renewal  note 
given  to  the  intestate  or  his  legal  representa- 
tive. Van  Ausdal  v.  Potterf,  41  Ohio  St. 
677. 

3.  Smith  v.  Broyles,  15  B.  Mon.  (Ky.)  461. 
See  also  Eggen  v.  Huston,  (Ky.  1890)  13  S. 
W.  Rep.  919. 

4.  Stone  v.  McConnell,  1  Duv.  (Ky.)  54. 

5.  Assumption  by  Third  Person  of  Usurious  Debt 
—  Alabama.  —  Cook  v.  Dyer,  3  Ala.  646. 

Connecticut.  —  Wales  v.  Webb,  5  Conn. 
154. 

Iowa  Drake  v.  Lowry,  14  Iowa  123. 


Maine.  —  Lowell  v.  Johnson,  14  Me.  240; 
Stanley  v.  Kempton,  30  Me.  118. 

Massachusetts.  —  Bearce  v.  Barstow,  9  Mass. 
45,  6  Am.  Dec.  25. 

New  Hampshire.  —  Little  v.  White,  8  N.  H. 
276;  Gathercole  v.  Young,  61  N.  H.  121. 

Pennsylvania.  —  Campbell  v.  Sloan,  62  Pa. 
SV  485. 

West  Virginia.  —  Smith  v.  McMillan,  46  W. 
Va.  577- 

See  also  Dennistoun  v.  Potts,  26  Miss.  13; 
Burwell  v.  Burgwyn,  100  N.  Car.  389,  105,  N. 
Car.  498.  See,  however,  Coulter  v.  Robertson, 
T4  Smed.  &  M.  (Miss.)  18;  Tait  v.  Hannum, 
2  Yerg.  (Tenn.)  350. 

In  an  action  on  a  note  given  by  the  president 
of  a  corporation,  in  his  own  name,  in  settle- 
ment of  a  usurious  debt  of  the  corporation,  the 
defendant  having  received  from  the  company 
the  amount  of  such  note,  it  was  held  that  he 
could  not  take  advantage  of  the  usury,  because 
he  was  not  privy  to  the  usurious  contract. 
Drake  v.  Lowry,  14  Iowa  125. 

The  Leading  Case  upon  this  subject  is  Bearce 
v.  Bartow,  9  Mass.  45,  6  Am.  Dec.  25.  In  this 
case  A  owed  B  a  sum  of  money  for  valid 
consideration,  and  B  owed  C  a  sum  on  Vhich 
C  had  taken  usurious  interest.  An  agreement 
was  made  that  A  should  give  to  C  a  promissory 
note  for  the  sum  due  from  B  to  C,  including 
the  usurious  interest,  and  A  was  discharged  of 
so  much  of  his  debt  to  B.  It  was  held  that 
the  note  given  by  A  to  C  was  not  tainted  with 
usury. 

6.  Obligation  Given  for  Judgment.  —  Bearce 

v.  Barstow,  9  Mass.  45,  6  Am.  Dec.  25; 
Thatcher  v.  Gammon,  12  Mass.  268;  Moses  v. 
McDivitt,  (Brooklyn  City  Ct.  Gen.  T.)  2  Abb. 
;  N  Cas.  (N.  Y.".  47.  See  also  Gee  v.  Bacon, 
9  Ala.  699;  i^amme  v.  Saunders,  1  T.  B.  Mon. 
(Ky.)  263.  And  see  infra,  this  title,  Remedies 
Against  Usury. 

7.  Moses  v.  McDivitt,  88  N.  Y.  63. 
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between  the  original  parties,1  the  defense  of  usury  may  be  set  up  against  the 
assignee  of  a  usurious  obligation,  though  such  assignee  took  it  in  good  faith.* 
But  if  after  a  usurious  obligation  has  passed  into  the  hands  of  a  bona  fide 
purchaser  it  is  renewed,  the  defense  of  usury  cannot  be  set  up  as  against  the 
renewal  obligation.3 

2.  Holders  of  Usurious  Negotiable  Paper.  —  Under  the  statutes  in  many 
jurisdictions,  bills  and  notes  tainted  with  usury  are  declared  to  be  void,  and 
unier  such  circumstances  a  bona  fide  indorsee  of  such  paper  before  maturity 
takes  it  subject  to  the  defense  of  usury.4  If,  however,  a  usurious  negotiable 
instrument  is  not  made  void  by  statute,  but  is  merely  voidable  to  the  extent 


1.  See  the  title  Assignments,  vol.  2,  p.  1080 
ei  seq, 

2.  Assignee  of  Usurious  Obligation  —  Alabama. 
—  McCullough  v.  Mitchell,  64  Ala.  250. 

Iowa. —  Allison  v.  Barret,  16  Iowa  278. 

Kentucky.  —  Humphreys  v.  Pearce,  1  Duv. 
(Ky.)  237;  True  v.  Triplett,  4  Met.  (Ky.)  57; 
Stokeley  v.  Buckler,  61  S.  W.  Rep.  460,  22  Ky. 
L.  Rep.  1740. 

Maine.  —  Wing  v.  Dunn,  24  Me.  128. 

Michigan.- — Costigan  v.  Howard,  100  Mich. 
335- 

Minnesota.  —  Scott  v.  Austin,  36  Minn.  460. 
Nebraska. — Doll    v.    Hollenbeck,    19  Nev. 
639. 

New  Hampshire.  —  Briggs  v.  Sholes,  18  N. 
H.  513. 

New  York.  —  Chapin  v.  Thompson,  23  Hun 
(N.  Y.)  12;  Eitel  v.  Bracken,  38  N.  Y.  Super. 
Ct.  7;  Rosenmeyer  v.  Greenbaum,  57  N.  Y. 
App.  Div.  631.  Compare  Jackson  v.  Colden,  4 
Cow.  (N.  Y.)  266 ;  Jackson  v.  Bowen,  7  Cow. 
(N.  Y.)  13. 

Ohio.  —  Gates  v.  Merchants'  Banking,  etc., 
Co.,  11  Ohio  Cir.  Dec.  721,  22  Ohio  Cir.  Ct. 
724. 

Pennsylvania.  —  Duquesne  Sav.  Bank's  Ap- 
peal, 74  Pa.  St.  426. 

South  Carolina.  —  Zeigler  v.  Maner,  53  S. 
Car.  115,  69  Am.  St.  Rep.  842. 

Texas.  —  Jackson  v.  Cassidy,  68  Tex.  282. 

Vermont.  —  Wells  v.  Robinson,  53  Vt.  202. 

Virginia.  —  Raynolds  v.  Carter,  12  Leigh 
(Va.)  166,  37  Am.  Dec.  642. 

Wisconsin.  —  Aldrich  v.  Wood,  26  Wis.  168. 

3.  United  States.  —  Palmer  v.  Call,  2  Mc- 
Crary  (U.  S.)  522;  Call  v.  Palmer,  116  U.  S. 
98.  Compare  Morgan  v.  Tipton,  3  McLean  (U. 
S.)  339- 

Alabama.  —  Gee  v.  Bacon,  9  Ala.  699 ; 
Mitchell  v.  McCullough.  59  Ala.  179;  Mc- 
Cullough v.  Mitchell,  64  Ala.  250 ;  Masterson 
v.  Grubbs,  70  Ala.  406. 

New  York.  —  Powell  v.  Waters,  8  Cow.  (N. 
Y)  669;  Brinckerhoff  v.  Foote,  Hoffm.  (N.  Y.) 
291  ;  Jackson  v.  Henry,  10  Johns.  (N.  Y.)  185, 
6  Am.  Dec.  328 ;  Smedberg  v.  Simpson,  2 
Sandf.  (N.  Y.)  85  ;  Smedberg  v.  Whittlesey,  3 
Sandf.  Ch.  (N.  Y.)  320;  Kent  v.  Walton,  7 
Wend.  (N.  Y.)  256. 

South  Carolina.  —  Flemming  v.  Mulligan,  2 
McCord  L.  (S.  Car.)  173.  13  Am.  Dec.  707. 

Texas.  —  Smith  v.  White,  (Tex.  Civ.  App. 
1893)  25  S.  W.  Rep.  809. 

See  also  Goodloe  v.  Ross,  9  Dana  (Ky.)  553  ; 
Ryan  v.  Lcgan  County  Bank,  (Ky.  1900)  55  S. 
W.  Rep.  714. 

In  Treadwell  v.  Archer,  76  N.  Y.  196,  it  was 
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held  that  a  note  payable  to  a  person  other  than 
the  creditor,  given  in  renewal  of  a  usurious 
loan,  and  delivered  by  the  creditor  to  the  payee, 
was  subject  to  the  defense  of  usury  in  the 
hands  of  the  latter,  even  though  he  received  it 
in  good  faith  and  without  notice  of  the  usury. 

4.  Holders  of  Usurious  Negotiable  Paper  — 
England.  —  Lowe  v.  Waller,  2  Dougl.  736. 

United  States.  —  Morgan  v.  Tipton,  3  Mc- 
Lean (U.  S.)  339;  Rodecker  v.  Littauer,  59 
Fed.  Rep.  857,  19  U.  S.  App.  455. 

Alabama  Jackson  v.  Jones,  13  Ala.  121; 

Pearson  v.  Bailey,  23  Ala.  537. 

Georgia.  —  Laramore  v.  Americus  Bank,  69 
Ga.  722;  Angier  v.  Smith,  101  Ga.  844. 

Massachusetts.  —  Kendall  v.  Robertson,  12 
Cush.  (Mass.)  156;  Churchill  v.  Suter,  4  Mass. 
156;  Ayer  v.  Hutchins,  4  Mass.  370,  3  Am. 
Dec.  232  ;  Bayley  v.  Taber,  5  Mass.  286,  4  Am. 
Dec.  57;  Chadbourn  v.  Watts,  10  Mass.  121, 
6  Am.  Dec.  100;  Bridge  v.  Hubbard,  15  Mass. 
102.  See  also  Ayer  v.  Tilden,  15  Gray  (Mass.) 
178,  77  Am.  Dec.  355.  « 

Mississippi.  —  Union  Nat.  Bank  v.  Fraser,  63 
Miss.  231. 

New  Hampshire.  —  Young  v.  Berkley,  2  N. 
H.  410. 

New  York.  —  Powell  v.  Waters,  8  Cow.  (N. 
Y.)  669 ;  Wilkie  v.  Roosevelt,  3  Johns.  Cas. 
(N.  Y.)  206,  2  Am.  Dec.  149;  Claflin  v. 
Boorum,  122  N.  Y.  385.  See  also  Union  Bank 
v.  Gilbert,  83  Hun  (N.  Y.)  417.  But  see 
Smalley  v.  Doughty,  6  Bosw.  (N.  Y.)  66. 

North  Carolina.  —  Ward  v.  Sugg,  113  N.  Car. 
489;  Faison  v.  Grandy,  128  N.  Car.  438,  83 
Am.  St.  Rep.  693. 

South  Carolina.  —  Payne  v.  Trezevant,  2  Bay 
(S.  Car.)  23 ;  Solomons  v.  Jones,  3  Brev.  (S. 
Car.)  54,  s  Am.  Dec.  538;  Flemming  v.  Mulli- 
gan, 2  McCord  L.  (S.  Car.)  173,  13  Am.  Dec. 
707  ;  Gaillard  v.  Le  Seigneur,  1  McMull.  L.  (S. 
Car.)  225. 

Texas.  —  Gilder  v.  Hearne,  79  Tex.  120; 
Mason  First  Nat.  Bank  v.  Ledbetter,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  1042.  Compare 
Aiken  v.  Waco  State  Bank,  4  Tex.  App.  Civ. 
Cas.,  §  254. 

Wisconsin.  —  Milwaukee  First  Nat.  Bank  v. 
Plnnkinton.  27  Wis.  177,  9  Am.  Rep.  453. 

The  leading  English  Case  upon  this  point  is 
Low  v.  Waller,  2  Dougl.  736,  in  which  the 
plaintiff  was  the  indorsee  of  a  bill  of  exchange 
originally  made  upon  a  usurious  consideration, 
and  it  appeared  that  he  purchased  it  in  good 
faith  and  for  value,  and  was  entirely  ignorant 
of  the  usury;  but  it  was  determined  by  the 
Court  oi  King's  Bench,  after  extended  con- 
sideration and  able  argument  by  counsel,  that 
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of  the  usury  included  therein,  the  defense  of  usury  cannot  be  set  up  against 
a  bona  fide  purchaser  for  value  without  notice  and  before  maturity.1 

The  Statutes  in  some  jurisdictions  have  expressly  provided  that  the  defense 
of  usury  cannot  be  raised  against  negotiable  paper  in  the  hands  of  an  innocent 
purchaser  for  value  before  maturity.2 

To  Entitle  a  Holder  of  Negotiable  Paper  Tainted  with  Usury  to  Protection  against  the 
defense  of  usury,  he  must  be  a  purchaser  for  value,  in  good  faith  and  before 
maturity;3  and  where  the  usurious  nature  of  the  bill  or  note  is  shown,  the 
burden  is  upon  the  holder  to  show  that  he  is  a  bona  fide  holder.4 

3.  Estoppel.  —  Where  the  debtor  on  a  usurious  obligation  induces,  by 
representations  that  it  is  valid,  a  person  who  has  no  knowledge  of  the  usurious 
nature  of  the  obligation  to  purchase  it,  he  will  be  estopped  when  sued  by  the 
purchaser  to  allege  that  the  "obligation  was  usurious,5  and  such  represen- 


tee language  of  the  statute  of  usury  was  so 
broad  and  clear  that  it  must  be  held  to  render 
the  bill  subject  to  the  defense  of  usury. 

In  Bridge  v.  Hubbard,  15  Mass.  96,  8  Am. 
Dec.  86,  Parker,  C.  J.,  said  :  "  The  action  is 
brought  by  persons  claiming  to  be,  and  who 
must  from  the  evidence  be  taken  to  be,  inno- 
cent indorsees,  who  have  purchased  the  note 
bona  fide  and  for  a  valuable  consideration. 
This  character,  however,  will  not  avail  them 
if  the  note  is  evidence  of  a  contract  originally 
usurious,  or  if  it  was  security  for  a  loan  of 
money  upon  which  more  than  six  per  cent,  had 
been  reserved  or  taken.  To  this  point  no  au- 
thorities need  be  cited,  for  since  the  great 
struggle  to  protect  contracts  so  situated  from 
the  effects  of  the  statute  of  usury,  in  the  case 
of  Lowe  v.  Waller,  2  Dougl.  736,  no  attempt 
has  been  made  with  any  seriousness  to  give 
validity  to  such  notes  for  the  benefit  of  in- 
dorsees." 

1.  United  States.  —  Tilden  v.  Blair,  21  Wall. 
(U.  S.)  248  ;  Fleckner  v.  U.  S.  Bank,  8  Wheat. 
(U.  S.)  338;  McBroom  v.  Scottish  Mortg.,  etc., 
Co.,  153  U.  S.  318;  Hamilton  v.  Fowler,  99 
Fed.  Rep.  18,  40  C.  C.  A.  47. 

Arkansas.  —  Tucker  v.  Wilamouicz,  8  Ark. 
157. 

Illinois.  —  Conkling  v.  Underhill,  4  111.  388  ; 
Sherman  v.  Blackman,  24  111.  345 ;  Saylor  v. 
Daniels,  37  111.  331,  87  Am.  Dec.  250;  Hemen- 
way  v.  Cropsey,  37  111.  357;  Woodworth  v. 
Huntoon,  40  111.  131,  89  Am.  Dec.  340;  Klee- 
man  v.  Frisbie,  63  111.  482. 

Kansas.  —  Gross  v.  Funk,  20  Kan.  655. 

Minnesota.  —  Rochester  First  Nat.  Bank  v. 
Bentley,  27  Minn.  87. 

Missouri.  —  Montany  v.  Rock,  10  Mo.  506; 
Long  v.  Long,  141  Mo.  352. 

Nebraska.  —  Wortendyke  v.  Meehan,  9  Neb. 
221;  Evans  v.  De  Roe,  15  Neb.  630;  Knox  v. 
Williams,  24  Neb.  630,  8  Am.  St.  Rep.  220 ; 
Lincoln  Nat.  Bank  v.  Davis,  25  Neb.  376 ; 
Cheney  v.  Campbell,  28  Neb.  376. 

Neiv  Hampshire.  —  Young  v.  Berkley,  2  N. 
H.  410;  Forbes  v.  Marsh,  3  N.  H.  119;  Wil- 
liams v.  Little,  1 1  N.  H.  66  ;  Norris  v.  Langley, 
19  N.  H.  423. 

North  Carolina.  —  Coor  v.  Spicer,  65  N.  Car. 
401. 

Pennsylvania.  —  Creed  v.  Stevens,  4  Whart. 
(Pa.)  223. 

Tennessee.  —  Frazer  v.  Sypert,  2  Heisk. 
(Tenn.)  340 ;  Chafin  v.  Lincoln  Sav.  Bank,  7 


Heisk.  (Tenn.)  499 ;  Ramsey  v.  Clark,  4 
Humph.  (Tenn.)  244,  40  Am.  Dec.  645  ;  Causey 
v.  Yeates,  8  Humph.  (Tenn.)  605  ;  Bradshaw  v. 
Van  Valkenburg,  97  Tenn.  316. 

Vermont.  —  Converse  v.  Foster,  32  Vt.  828. 
Virginia.  —  Lynchburg  Nat.  Bank  v.  Scott, 
91  Va.  652,  50  Am.  St.  Rep.  860. 

In  Nebraska  it  is  held  that  though  a  usurious 
negotiable  note  is  valid  in  the  hands  of  a  bona 
fide  purchaser,  such  purchaser  can  recover 
thereon  only  the  amount  paid  by  him  on  the 
note,  with  interest,  thus  applying  the  same 
principle  as  in  cases  where  the  consideration 
for  a  negotiable  note  was  wholly  fraudulent. 
Cheney  v.  Campbell,  28  Neb.  376. 

2.  Tucker  v.  Wilamouicz,  8  Ark.  157;  Roch- 
ester First  Nat.  Bank  v.  Bentley,  27  Minn. 
87 ;  Scott  v.  Austin,  36  Minn.  460 ;  Hass  v. 
Camp,  40  Minn.  329 ;  Smith  v.  Parsons,  55 
Minn.  520;  Robinson  v.  Smith,  62  Minn.  62; 
Aeby  v.  Rapelye,  1  Hill  (N.  Y.)  9. 

3.  Vallance  v.  Siddel,  6  Ad.  &  El.  933,  33 
E.  C.  L.  249 :  Geddes  v.  Culver,  3  U.  C.  Q.  B. 
162;  Saylor  v.  Daniels,  37  111.  331,  87  Am. 
Dec.  250;  Smith  v.  Broyles,  15  B.  Mon.  (Ky.) 
461;  Wing  v.  Dunn,  24  Me.  128;  Veazie  Bank 
v.  Paulk,  40  Me.  109;  Goodrich  v.  Buzzell,  40 
Me.  500  ;  Blackwell  v.  Wright,  27  Neb.  269,  20 
Am.  St.  Rep.  662. 

A  mere  pledge  of  the  instrument  as  collateral 
security  for  an  existing  debt  does  not  give  to 
the  pledgee  the  immunity  of  a  bona  fide  pur- 
chaser.    Williams  v.  Little,  11  N.  H.  66. 

4.  Wortendyke  v.  Meehan,  9  Neb.  221  ;  Darst 
v.  Backus,  18  Neb.  231  ;  Lincoln  Nat.  Bank  v. 
Davis,  25  Neb.  376 ;  Blackwell  v.  Wright,  27 
Neb.  269,  20  Am.  St.  Rep.  662  ;  Richardson  v. 
Stone,  32  Neb.  617;  Colby  v.  Parker,  34  Neb. 
510;  Suiter  v.  Park  Nat.  Bank,  35  Neb.  372; 
P^vier  v.  McCarthy,  (Neb.  1903)  94  N.  W. 
Rep.  965;  Treadwell  v.  Archer,  76  N.  Y.  196; 
Goldman  v.  Uhlmann,  16  N.  Y.  App.  Div.  324. 
Compare  Smedberg  v.  Whittlesey,  3  Sandf.  Ch. 
(N.  Y.)  320. 

5.  Estoppel  —  Alabama.  —  Jackson  v.  Jones, 
13  Ala.  121;  Pearson  v.  Bailey,  23  Ala.  537; 
Perdue  v.  Brooks,  85  Ala.  459. 

Georgia.  —  Henry  v.  McAllister,  99  Ga.  557. 
Iowa.  —  Callanan  v.  Shaw,  24  Iowa  441. 
Kentucky.  —  Ryan   v.   Logan    County  Bank, 
(Ky.  1900)  55  S.  W.  Rep.  714;  Kenny  v.  Tal- 
bot, 4  Bibb  (Ky.)  39. 

Mississippi.  —  Henderson  v.  Hartman,  65 
Miss.  466. 
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tations  may  be  implied  as  well  as  express.1  But  a  mere  promise  to  the 
assignee  to  pay  the  usurious  obligation  made  after  the  assignment  does  not 
estop  the  debtor  from  setting  up  the  defense  of  usury,2  and  the  mere  fact 
that  the  debtor  has  knowledge  of  the  intention  of  a  third  person  to  purchase 
the  obligation  and  does  not  declare  to  him  its  usurious  nature  will  not  alone 
estop  him  to  set  up  the  defense  of  usury.3 

Affidavits  or  Certificates  by  the  Debtor  stating  that  the  obligation  is  valid  and  sub- 
ject to  no  defense  are  frequently  attached  to  usurious  obligations,  and  where 
an  innocent  person  relying  on  such  an  affidavit  or  certificate  purchases  the 
obligation,  the  debtor  will  be  estopped  to  set  up  against  him  the  defense  of 
usury.'4 

In  Order  that  the  Purchaser  May  Assert  the  Estoppel,  he  must  have  believed  in  and 
relied  upon  the  representations  of  the  debtor  as  to  the  validity  of  the  obliga- 
tion.5 If  the  purchaser  has  actual  knowledge  of  the  usury  he  cannot  set  up 
as  an  estoppel  against  the  debtor  any  representations  by  the  latter  that  the 
obligation  was  valid ; 6  and  it  is  immaterial  that  a  purchaser  who  has  knowl- 
edge of  usury  in  the  instrument  makes  the  purchase  under  the  belief  that  as 
a  matter  of  law  the  representations  of  the  debtor  will  estop  him  to  set  up 
the  usury.7 

By  Whom  invoked.  —  Estoppel  may  be  invoked  by  one  to  whom  the  purchaser 
subsequently  transfers  the  obligation.8 

IX.  Penalties  and  Forfeitures — 1.  Forfeiture  of  Principal. — Where 
the  statutes  provide  that  it  shall  not  be  "lawful  to  charge"  more  than  a 
certain  rate  of  interest,9  or  that  a  usurious  contract  "  cannot  be  enforced 
except  as  to  the  principal,"  10  or  merely  authorize  a  certain  rate  of  interest  to 


New  York.  —  Mason  v.  Anthony,  3  Abb.  App. 
Dec.  (N.  Y.)  207;  Hoeffler  v.  Westcott,  15  Hun 
(N.  Y.)  243;  Smyth  v.  Munroe,  19  Hun  (N. 
Y.)  550  ;  Barnett  v.  Zacharias,  24  Hun  (N.  Y.) 
304;  Piatt  v.  Newcomb,  27  Hun  (N.  Y.)  186; 
Ahern  v.  Goodspeed,  72  N.  Y.  108;  Union  Dime 
Sav.  Inst.  v.  Wilmot,  94  N.  Y.  221,  46  Am. 
Rep.  137. 

Ohio.  —  Dickson  v.  Vail,  2  Cine.  Super.  Ct. 
103. 

Texas.  —  Austin  Real-Estate,  etc.,  Co.  v. 
Bahn,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
1047- 

Wisconsin.  —  Sage  v.  McLaughlin,  34  Wis. 
550. 

See  also  Odell  v.  Cook,  2  Bailey  L.  (S.  Car.) 
59.  Compare  Faison  v.  Grandy,  126  N.  Car. 
827;  Solomons  v.  Jones,  3  Brev.  (S.  Car.)  54, 
5  Am.  Dec.  538. 

Purchase  at  Maker's  Request.  —  The  plaintiff 
induced  the  defendants,  for  his  accommodation 
and  to  gain  time,  to  advance  the  money  due  on 
a  mortgage  given  by  him  to  a  third  person,  and 
to  hold  the  mortgage  as  security  for  the  ad- 
vance. The  mortgage  debt  was  in  fact  usuri 
ous,  but  the  defendant  had  no  knowledge 
thereof.  It  was  held  that  the  plaintiff  could 
not  set  up  the  usury  against  the  mortgage  in 
the  defendant's  hands.  Perdue  v.  Brooks.  85 
Ala.  459. 

1.  Thus,  where  the  holder  of  an  overdue  mort- 
gage threatened  to  foreclose,  and  the  mortgagor 
applied  to  the  plaintiff  to  take  an  assignment 
of  the  mortgage  and  extend  the  time  of  pay- 
ment, and  the  plaintiff  took  the  assignment  in 
good  faith  and  without  any  knowledge  that  the 
mortgage  was  usurious,  it  was  held  that  the 
mortgagor    was   estopped    from    alleging  the 


usury.  Barnett  v.  Zacharias,  24  Hun  (N.  Y.) 
304- 

2.  Allison  v.  Barrett,  16  Iowa  278;  Hutchin- 
son v.  Abbott,  33  N.  J.  Eq.  379.  See  also  Wash- 
ington Bank  v.  Arthur,  3  Gratt.  (Va.)  173. 
But  see  Sage  v.  McLaughlin,  34  Wis.  550 ; 
Palmer  v.  Severance,  8  Ala.  53. 

3.  Musselman  v.  McElhenny,  23  Ind.  4,  85 
Am.  Dec.  445. 

4.  Hirsch  v.  Trainer,  (Supm.  Ct.  Spec.  T.) 
3  Abb.  N.  Cas.  (N.  Y.)  274;  Mechanics  Bank 
v.  Townsend,  29  Barb.  (N.  Y.)  569;  Smyth  v. 
Lombardo,  15  Hun  (N.  Y.)  415;  Mason  v.  An- 
thony, 3  Keyes  'N.  Y.)  609 ;  Payne  v.  Burn- 
ham,  62  N.  Y.  69;  Verity  v.  Sternberger,  172 
N.  Y.  633,  affirming  62  N.  Y.  App.  Div.  112; 
Stoll  v.  Reel,  (Brooklyn  City  Ct.  Gen.  T.)  n 
Misc.  (N.  Y.)  461. 

Thus,  a  certificate  attached  to  notes  reciting 
that  the  notes  "  were  given  for  value  received 
and  to  be  paid  when  due  "  was  held  to  work  an 
estoppel.  Mechanics'  Bank  v.  Townsend,  29 
Barb.  (N.  Y.)  569. 

5.  Eitel  v.  Bracken,  38  N.  Y.  Super.  Ct.  7; 
Lewis  v.  Barton,  106  N.  Y.  70;  Verity  v.  Stern- 
berger, 62  N.  Y.  App.  Div.  112.  See  also  Cal- 
lanan  v.  Shaw,  24  Iowa  441  ;  Wilcox  v.  Howell, 
44  N.  Y.  398  ;  Miles  v.  Kelly,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  724.  Compare  Goodloe  v. 
Ross,  9  Dana  (Ky.)  553. 

6.  Duquesne  Sav.  Bank's  Appeal,  74  Pa.  St. 
426. 

7.  Eitel  v.  Bracken,  38  N.  Y.  Super.  Ct.  7. 

8.  Henderson  v.  Hartman,  65  Miss.  466. 

9.  Forfeiture  of  Principal.  —  Dawson  v.  Bur- 
rus,  73  Ala.  1 1 1  ;  Masterson  v.  Grubbs,  70  Ala. 
406  ;  Lanier  v.  Cox,  65  Ga.  265. 

10.  Bradford  v.  Daniel,  65  Ala.  133;  Dawson 
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be  charged,1  but  do  not  declare  whether  a  charge  of  a  greater  rate  of  interest 
shall  vitiate  the  entire  contract  or  render  it  void  only  for  the  interest  unlaw- 
fully charged,  it  has  been  held  that  the  penalty  for  usury  is  not  a  forfeiture 
of  the  principal  sum  loaned  and  that  a  recovery  therefor  may  be  had.  And 
where  the  statute  prohibiting  the  taking  or  reserving  of  more  than  a  certain 
rate  of  interest  expressly  imposes  as  the  penalty  for  its  violation  the  forfeiture 
of  the  interest  or  other  forfeiture  or  penalty  not  going  to  the  principal  sum 
lent,  the  court  will  not  impose  as  a  penalty  the  forfeiture  of  the  principal, 
but  will  allow  the  lender  to  recover  such  sum.*  So  where  the  exaction  of 
usury  was  made  a  misdemeanor  by  the  criminal  statutes,  but  the  civil  statutes 
provided  merely  for  the  forfeiture  of  the  interest  in  case  of  usury,  the  usurer 
was  permitted  to  recover  the  principal  sum  lent.3  In  some  instances,  how- 
ever, the  usury  statutes  have  expressly  authorized,  in  case  of  their  violation, 
the  recovery  of  the  principal  sum  lent.4  Where  the  statute  prohibits  the 
taking  or  reserving  of  more  than  a  certain  rate  of  interest,  without  an)'  pro- 
vision inflicting  a  penalty  therefor,  or  provides  that  the  contract  shall  be  void, 
it  has  been  held  in  some  cases  that  a  person  who  lends  money  at  usurious 
interest  cannot  maintain  even  an  action  to  recover  the  principal  sum  lent,  the 
reason  of  the  rule  thus  laid  down  being  that  as  the  contract  of  loan  is  for- 
bidden, the  lender  can  acquire  no  legal  right  under  it,  and  consequently  can- 
not maintain  an  action  in  a  court  of  justice  to  enforce  any  part  of  it;5  and 
this  rule  is  held  to  be  especially  applicable  where  the  taking  or  reservation  is 
made  a  misdemeanor.6  In  some  instances  the  statutes  have  provided  that  in 
case  of  loans  at  usurious  interest  the  principal  sum  lent  shall  be  forfeited, 
and  when  such  is  the  case  the  usurer  has  been  denied  a  recovery  of  any  part 
of  the  money  lent.7 


v.  Burrus,  73  Ala.  m  ;  Masterson  v.  Grubbs,  70 
Ala.  406. 

1.  Farmers',  etc.,  Bank  v.  Harrison,  57  Mo. 
503. 

2.  De  Wolf  v.  Johnson,  10  Wheat.  (U.  S.) 
367  (suit  in  equity)  ;  Hynes  v.  Cobb,  2  La.  Ann. 
363  ;  Tuxbury  v.  Abbott,  59  Me.  466  ;  Ferguson 
v.  Soden,  m  Mo.  208,  33  Am.  St.  Rep.  512; 
Hawley  v.  Kountze,  (Supm.  Ct.  Spec.  T.)  16 
Misc.  (N.  Y.)  249  ;  Pensacola  First  Nat.  Bank 
v.  Anderson,  55  N.  Y.  App.  Div.  570;  Suffolk 
Bank  v.  Kidder,  12  Vt.  464,  36  Am.  Dec.  354. 

3.  Waite  v.  Bartlett,  53  Mo.  App.  378,  con- 
struing the  Dakota  statute. 

4.  United  States.  —  M'Lean  v.  Lafayette 
Bank,  3  McLean  (U.  S.)  587. 

Connecticut.  — ■  Sheldon  v.  Steere,  5  Conn. 
181. 

Georgia.  —  Dillon  v.  McRae,  40  Ga.  107. 
Illinois.  —  Willetts  v.  Wheeler,  33  111.  App. 
629. 

Indiana.  —  Haas  v.  Flint,  8  Blackf.  (Ind.)  67; 
Billingsley  v.  State  Bank,  3  Ind.  375 ;  Lock- 
wood  v.  Woods,  3  Ind.  App.  258. 

Iowa.  —  Haggard  v.  Atlee,  1  Greene  (Iowa) 
44;  Shuck  v.  Wight,  1  Greene  (Iowa)  128; 
Richards  v.  Marshman,  2  Greene  (Iowa)  217. 

Kentucky.  —  Wells  v.  Porter,  5  B.  Mon. 
(Ky.)  416. 

Maryland.  — Gwyn  v.  Lee,  1  Md.  Ch.  445. 

Mississippi.  —  Planters'  Bank  v.  Sharp,  4 
Smed.  &  M.  (Miss.)  75,  43  Am.  Dec.  470;  Wal- 
lace v .  Fouche,  27  Miss.  266  ;  Newman  v.  Wil- 
liams, 29  Miss.  212;  Tittle  v.  Bonner,  53  Miss. 
578. 

Missouri.  —  Montany  v.  Rock,  10  Mo.  506. 
New  Hampshire.  —  Simons  v.  Steele,  36  N. 
H.  73- 
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New  Jersey.  —  Bedle  v.  Wardell,  25  N.  J.  Eq. 

349- 

Ohio.  —  Chillicothe  Bank  v.  Swayne,  8  Ohio 
257,  32  Am.  Dec.  707;  Claypool  v.  Sturges,  10 
Ohio  St.  440. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Lewis,  33  Pa.  St.  33,  75  Am.  Dec.  574. 

Tennessee.  —  McFerrin  v.  White,  6  Coldw. 
(Tenn.)  499. 

Texas.  —  McCorkle  v.  Earle,  20  Tex.  231. 

Virginia.  —  Mathews  v.  Traders'  Bank,  (Va. 
1897)  27  S.  E.  Rep.  609. 

5.  U.  S.  Bank  v.  Owens,  2  Pet.  (U.  S.)  531  ; 
Dill  v.  Ellicott,  Taney  (U.  S.)  233  (construing 
Const.  Md.  1851,  art.  3,  §  49)  ;  Ambler  v.  Rud- 
dell,  17  Ark.  138;  Taylor  v.  Eubanks,  3  A.  K. 
Marsh.  (Ky.)  239;  Fowler  v.  Throckmorton, 
6  Blackf.  (Ind.)  326;  Lowell  v.  Johnson,  14  Me. 
240. 

6.  Thus,  a  bank  which  discounts  a  draft  at  a 
rate  of  interest  equal  to  twelve  per  cent,  per 
annum,  in  violation  of  the  Alabama  statute  pro- 
viding that  "  any  banker  who  discounts  any 
note,  bill  of  exchange,  or  draft  at  a  higher  rate 
of  interest  than  eight  per  cent,  per  annum,  not 
including  the  difference  of  exchange,  is  guilty 
of  a  misdemeanor,"  cannot  recover  on  the  draft, 
as  it  is  void  in  its  hands  as  being  acquired 
under  an  unlawful  and  criminal  contract. 
Youngblood  v.  Birmingham  Trust,  etc.,  Co.,  95 
Ala.  521,  36  Am.  St.  Rep.  245. 

7.  Vahlberg  v.  Keaton,  51  Ark.  534,  14  Am. 
St.  Rep.  73. 

Under  the  Minnesota  Statute  (Laws  Minn. 
1879,  c.  66,  §  3).  declaring  that  '  all  bonds, 
bills,  notes,  assurances,  conveyances,  chattel 
mortgages,  and  all  other  contracts  and  secur- 
ities whatsoever  "  which  are  usurious  shall  be 
Volume  XXIX. 


Penalties  and  Forfeitures. 


USURY. 


Forfeiture  of  Interest. 


2.  Forfeiture  of  Interest.  —  Of  course,  the  recovery  of  the  interest  reserved 
beyond  the  legal  rate  cannot  be  enforced,1  and  where  the  statute  provides 
that  a  usurious  contract  "  cannot  be  enforced  except  as  to  the  principal,"8 
or  that  "  only  the  principal  sum  of  usurious  contracts  can  be  enforced,"  3  or 
that  "  it  shall  not  be  lawful  "  to  charge  more  than  a  certain  rate  of  interest,4 
or  contains  other  similar  provisions,5  it  is  held  that  where,  in  a  suit  by  the 
usurer  to  enforce  the  usurious  debt,  the  usury  is  set  up  as  a  mere  defense,  the 
penalty  of  the  statute  is  a  forfeiture  of  the  entire  interest.  Again,  some 
statutes  expressly  provide  that  where  usurious  interest  is  reserved,  it  shall 
work  a  forfeiture  of  the  entire  interest,  and  in  such  a  case  the  creditor  can 
recover  only  the  principal  indebtedness,  without  interest.6  Under  many 
statutes,  however,  the  reservation  of  usurious  interest  merely  works  a  for- 
feiture of  the  interest  reserved  in  excess  of  the  legal  rate,  and  the  creditor  is 
permitted  to  recover  the  original  lawful  indebtedness  with  legal  interest.7 


etc., 


void,  it  was  held  that  the  effect  of  the  statute 
was  not  merely  to  vitiate  the  security  or  evi- 
dence of  indebtedness,  but  absolutely  to  ex- 
tinguish the  debt  itself.  Orraund  v.  Hobart,  36 
Minn.  306. 

1.  Forfeiture  of  Interest.  —  Goodrich  v.  Buz- 
zell,  40  Me.  500;  Brown  v.  Nagel,  21  Minn. 
415  ;  Philadelphia,  etc.,  R.  Co.  v.  Lewis,  33  Pa. 
St.  33,  75  Am.  Dec.  574.  And  see  Bridge  v. 
Hubbard,  15  Mass.  96,  8  Am.  Dec.  86. 

2.  Hunt  v.  Acre,  28  Ala.  580 ;  Dawson  v. 
Burrus,  73  Ala.  ill. 

3.  Lyle  H,  Winn,  (Fla.  1903)  34  So.  Rep.  158. 

4.  Dawson  v.  Burrus,  73  Ala.  111,  construing 
the  Georgia  Act  of  Feb.  24,  1875.  Compare 
Roberts  v.  Coffin,  22  Tex.  Civ.  App.  127. 

5.  Mitchell  v.  Doggett,  1  Fla.  356;  Reid  v. 
Duncan,  1  La.  Ann.  265  ;  Hynes  v.  Cobb,  2  La. 
Ann.  363;  Anderson  v.  Coxe,  11  La.  Ann.  638; 
Payne  v.  Waterston,  16  La.  Ann.  239. 

6.  United  States.  —  Brown  v.  Marion  Nat. 
Bank,  169  U.  S.  416,  reversing  (Ky.  1896)  35 
S.  W.  Rep.  926 ;  Danforth  v.  National  State 
Bank,  48  Fed.  Rep.  271,  3  U.  S.  App.  7. 

Alabama.  —  Saltmarsh 
Bank,  17  Ala.  761. 

Arkansas.  —  Alston  v. 
422. 

Connecticut.  —  Rogers 
Conn.  81. 

District  of  Columbia.  - 
MacArthur  (D.  C.)   585 ;  Richards  v.  Bippus, 
18  App.  Cas.  (D.  C.)  293. 

Florida.  —  Mitchell  v.  Doggett,  1  Fla.  356 ; 
Thomson  v.  Kyle,  39  Fla.  582,  63  Am.  St.  Rep. 
193- 

Georgia.  —  Lanier  v.  Cox,  65  Ga.  265  ;  Lilly 
v.  De  Laperiere,  76  Ga.  348 ;  Crane  v.  Good- 
win, 77  Ga.  362. 

Illinois.  —  Lucas  v.  Spencer,  27  111.  15; 
Mapps  v.  Sharpe,  32  111.  13;  Snyder  v.  Gris- 
wold,  37  III.  216;  Wilday  v.  Morrison,  66  111. 
532;  Driscol  v.  Tannock,  76  111.  154;  Mitchell 
v.  Lyman,  77  111.  525  ;  Reinback  v.  Crabtree, 
77  111.  182;  Leonard  v.  Patton,  106  111.  90; 
Bressler  v.  Harris,  19  111.  App.  430,  affirmed 
119  111.  467;  Bishopp  v.  Blair,  90  111.  App.  64. 

Indiana.  —  Fugate  v.  Ferguson,  1  Blackf. 
(Ind.)  366. 

Kansas.  —  Meade  Center  First  Nat.  Bank  v. 
Grimes,  49  Kan.  219;  Shafer  v.  Russell  First 
Nat.  Bank,  53  Kan.  614;  Quint  v.  Hays  City 
First  Nat.  Bank,  9  Kan.  App.  474. 


Ark. 


Planters', 
Brashears,  4 
v.    Buckingham,  33 
Sullivan  v.  Snell,  1 


Kentucky.  —  Rudd  v.  Planters'  Bank,  78  Ky. 
513;  Marion  Nat.  Bank  v.  Thompson,  101  Ky. 
277  ;  Slack  v.  Greenville  First  Nat.  Bank,  (Ky. 
1898)  44  S.  W.  Rep.  354.. 

Louisiana.  —  Hynes  v.  Cobb,  2  La.  Ann.  363  ; 
Anderson  v.  Coxe,  1 1  La.  Ann.  638 ;  Crane  v. 
Beatty,  15  La.  Ann.  329;  Campbell  v.  Hilliard, 
15  La.  Ann.  537;  Payne  v.  Waterston,  16  La. 
Ann.  239;  Tarver  v.  Winn,  18  La.  Ann.  557. 

Mississippi.  —  Commercial  Bank  v.  Nolan,  7 
How.  (Miss.)  508;  Brown  v.  Nevitt,  27  Miss. 
801  ;  Crofton  v.  New  South  Bldg.,  etc.,  Assoc., 
77  Miss.  166. 

Missouri.  —  Ferguson  v.  Soden,  1 1 1  Mo.  208, 
33  Am.  St.  Rep.  512;  Citizens'  Nat,  Bank  v. 
Donnell,  172  Mo.  384. 

Nebraska.  —  Hall  v.  Fairfield  First  Nat. 
Bank,  30  Neb.  99;  Tomblin  v.  Higgins,  53,  Neb. 
92,  68  Am.  St.  Rep.  596 ;  McGhee  v.  Tobias 
First  Nat.  Bank,  40  Neb.  92  ;  Brewster  v.  Ains- 
worth  Bank,  43  Neb.  79 ;  Chicago  Lumber  Co. 
v.  Bancroft,  64  Neb.  176. 

New  Jersey.  —  Bedle  v.  Wardell,  25  N.  J.  Eq. 
349- 

New  York.  —  National  State  Bank  v.  Brain- 
ard,  61  Hun  (N).  Y.)  339;  National  Bank  v. 
Lewis,  75  N.  Y.  516,  31  Am.  Rep,  484. 

North  Carolina.  —  Gore  v.  Lewis,  109  N,  Car. 
539;  Moore  v.  Beaman,  112  N.  Car.  558;  Smith 
v.  Old  Dominion  Bldg.,  etc.,  Assoc.,  119  N.  Car. 
249. 

Pennsylvania.  — ■  Philadelphia  Third  Nat. 
Bank  v.  Miller,  90  Pa.  St.  241  (National  Bank 
Act)  ;  Guthrie  v.  Reid,  107  Pa.  St.  251  (Na- 
tional Bank  Act). 

South  Carolina.  —  Carpenter  v.  Lewis,  60  S. 
Car.  23. 

Texas.  —  Sheffield  v.  Gordon,  34  Tex.  530; 
Ledbetter  v.  First  Nat.  Bank,  (Tex.  Civ.  App. 
1895)  3i  S.  W.  Rep.  840;  Willis  v.  Holland,  13 
Tex.  Civ.  App.  689. 

Virginia.  —  King  v.  Buck,  30  Graft.  (Va.) 
828  ;  Greer  v.  Hale,  95  Va.  533,  64  Am.  St.  Rep. 
814. 

Agreement  Essential  to  Forfeiture.  —  In  order 
to  work  a  forfeiture  under  the  Illinois  statute, 
there  must  have  been  an  agreement  for  usury. 
A  payment  of  excessive  interest  without  any 
agreement  therefor  will  simply  be  applied  on 
the  principal.     Hawhe  v.  Snydaker,  86  111.  197. 

7.  United  States.  —  M'Lean  v.  Lafayette 
Bank,  3  McLean  (U.  S.)  587. 

Georgia.  —  Williams  v.  Griffin  Banking  Co., 
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Interest  After  Maturity.  —  Though  the  statute  provided  for  the  forfeiture  of  all 
interest  on  usurious  contracts,  it  has  nevertheless  been  held  that  this  forfeiture 
extended  only  to  interest  before  maturity,  where  the  obligation  was  silent  as 
to  interest  after  maturity,  and  the  creditor  has  been  allowed  to  recover  the 
legal  rate  of  interest  after  the  maturity  of  the  usurious  obligation.1  In  other 
cases  the  forfeiture  has  been  held  to  include  interest  after  as  well  as  before 
maturity.* 

Usurious  Agreement  for  Forbearance.  —  A  usurious  agreement  for  the  extension 
of  time  on  an  existing  obligation  does  not  taint  such  obligation  with  usury, 
and  in  a  suit  on  the  original  debt  the  principal  with  interest  is  recoverable.3 

3.  Forfeiture  of  Double  or  Treble  Interest  Taken  —  a.  In  General.  —  In 
some  jurisdictions  the  statutes  provide  that  where  usurious  interest  is  taken 
or  received,  the  lender  shall  forfeit  double  or  treble  the  amount  of  the  interest 
so  taken  or  received.4  While  such  statutes  do  not  have  a  retroactive  effect, 
so  as  to  render  subject  to  the  penalty  a  person  who  took  usurious  interest 
prior  to  their  enactment,5  they  do  apply  where  usurious  interest  was  reserved 

Y.  App.  Div.  450  (construing  the  Illinois  stat- 
ute) ;  Maynard  v.  Hall,  92  Wis.  565  (constru- 
ing the  Illinois  statute). 

3.  Mallett  v.  Stone,  17  Iowa  64,  85  Am.  Dec. 
545.  See  also  Kelsey  v.  Burgis,  24  Conn.  446 ; 
Chicago  Lumber  Co.  v.  Bancroft,  64  Neb.  176. 
Compare  Troutman  v.  Barnett,  9  Ga.  30.  See 
further  supra,  this  title,  Effect  of  Usurious 
Agreement  for  Forbearance  on  Original  Valid 
Indebtedness. 

4.  Forfeiture  of  Double  or  Treble  Usury  Taken 
—  State  v.  Lookout  Bank,  89  Tenn.  278.  And 
see  the  cases  cited  infra,  in  this  and  the  follow- 
ing notes. 

Receiving  Usury  Where  Contract  Does  Not  Re- 
serve Usurious  Interest.  —  If  usurious  interest 
is  not  reserved  in  a  contract  of  loan,  but  in 
payment  the  lender  receives  excessive  interest, 
he  incurs  the  penalty  attached  to  usury.  God- 
frey v.  Leigh,  6  Ired.  L.  (28  N.  Car.)  390. 
Compare  Sexton  v.  Murdock,  36  Iowa  516. 

Building  and  Loan  Associations  are  subject  to 
the  penalties  for  taking  usurious  interest. 
Stevens  v.  Home  Sav.,  etc.,  Assoc.,  5  Idaho  741. 

Statute  Penal. —  Blaine  v.  Curtis,  59  Vt.  120, 
59  Am.  Rep.  702.  See  also  Sanford  v.  Kunz, 
(Idaho  1903)  71  Pac.  Rep.  612. 

Liability  of  Agent.  —  The  fact  that  the  defend- 
ant acted  merely  as  agent  of  another  is  held  to 
be  no  defense  to  a  proceeding  to  recover  the 
statutory  penalty.    Com.  v.  Frost,  5  Mass.  53. 

An  attorney  who,  without  the  authority  of 
his  client,  takes  usurious  security  for  the 
client's  debt  is  subject  to  the  penalty.  Wells 
v.  Garland,  2  Va.  Cas.  471. 

Liability  of  Principal  Where  Usury  Is  Taken  by 
Agent.  —  McBroom  v.  Scottish  Mortg.,  etc., 
Co.,  153  U.  S.  318. 

Discharge  of  Liability  for  Penalty.  —  The  right 
of  the  borrower  to  recover  the  statutory  penalty 
for  taking  usurious  interest  may  be  lost  by  a 
compromise  and  discharge.  Whitlow  v.  Cul- 
well,  16  Tex.  Civ.  App.  266. 

In  Pari  Delicto.  —  In  North  Carolina  a  bor- 
rower who  pays  usurious  interest  is  not  pre- 
cluded from  recovering  the  statutory  penalty  on 
the  ground  that  he  is  in  pari  delicto.  Hollo- 
well  v.  Southern  Bldg.,  etc.,  Assoc.,  120  N.  Car. 
286. 

5.  Retroactive  Effect  of  Statute.  —  Matthias 
v.  Cook,  31  111.  83. 
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64  Ga.  183;  Parker  v.  Lowry,  79  Ga.  740; 
Craven  v.  Bates,  96  Ga.  78  (decided  under  the 
law  of  Tennessee). 

Indiana.  —  Yancy  v.  Teter,  39  Ind.  305. 

Iowa.  —  Richards  v.  Marshman,  2  Greene 
(Iowa)  217. 

Maine.  —  Loud  v.  Merrill,  45  Me.  516. 

Michigan.  —  Thurston  v.  Prentiss,  Walk. 
(Mich.)  529;  Smith  v.  Stoddard,  10  Mich.  148, 
81  Am.  Dec.  778.  See  also  Briggs  v.  Norris, 
67  Mich.  325. 

Mississippi.  —  Tittle  v.  Bonner,  53  Miss.  578. 

Missouri.  —  Mitchell  v.  Griffith,  22  Mo.  515; 
Farmers',  etc.,  Bank  v.  Harrison,  57  Mo.  503. 

North  Carolina.  —  Coble  v.  Shoffner,  75  N. 
Car.  42;  Churchill  v.  Turnage,  122  N.  Car. 
246. 

Ohio.  —  Lafayette  Ben.  Soc.  v.  Lewis,  7  Ohio 
(pt.  i.)  80  ;  Chillicothe  Bank  v.  Swayne,  8  Ohio 
257,  32  Am.  Dec.  707;  Claypool  v.  Sturges,  10 
Ohio  St.  440. 

Pennsylvania.  —  Turner  v.  Calvert,  12  S.  & 
R  (Pa.)  46;  Kupfert  v.  Guttenberg  Bldg. 
Assoc.,  30  Pa.  St.  465  ;  Brown  v.  Erie  Second 
Nat.  Bank,  72  Pa.  St.  209 ;  Philadelphia,  etc., 
R.  Co.  v.  Lewis,  33  Pa.  St.  33,  75  Am.  Dec. 
574- 

Texas.  —  Cotton  States  Bldg.  Co.  v.  Rawlins, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  805. 

Vermont.  —  Farmers'  Bank  v.  Burchard,  33 
.Vt.  346. 

Washington.  —  McDaniel  v.  Pressler,  3  Wash. 
636. 

West  Viiginia.  —  Crim  v.  Post,  41  W.  Va. 
397- 

Canada.  —  Westminster  Tp.  v.  Fox,  19  U.  C. 
Q.  B.  203. 

See  also  Yndart  v.  Den,  116  Cal.  533,  58  Am. 
St.  Rep.  200. 

1.  Interest  After  Maturity.  —  Richards  v.  Bip- 
pus,  18  App.  Cas.  (D.  C.)  293.    See  also  Fisher 

v.  Bidwell,  27  Conn.  363. 

2.  Harris  v.  Bressler,  119  111.  467,  affirming 
19  111.  App.  430,  and  overruling  Galesburg  First 
Nat.  Bank  v.  Davis,  108  111.  633  ;  Shafer  v.  Rus- 
sell First  Nat.  Bank,  53  Kan.  '614  (National 
Bank  Act)  ;  Rudd  v.  Planters'  Bank,  78  Ky. 
513;  Slack  v.  Greenville  First  Nat.  Bank,  (Ky. 
1898)  44  S.  W.  Rep.  354  (National  Bank  Act)  ; 
National  State  Bank  v.  Brainard,  61  Hun  (N. 
Y.)  339 ;  Union  Nat.  Bank  v.  Chapman,  7  N. 
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by  a  contract  entered  into  before  the  enactment  of  the  statute,  but  the  interest 
was  not  received  until  after  its  enactment.1 

The  Repeal  of  the  Statute  imposing  the  penalty  will,  under  the  general  rule 
discussed  elsewhere  in  this  work,2  defeat  a  subsequent  action  to  recover  a 
forfeiture  incurred  prior  to  such  repeal,  as  no  one  can  have  a  vested  right  in 
a  statutory  penalty.3  Nor  can  an  action  to  recover  the  penalty  instituted 
prior  to  the  repeal  of  the  statute  be  continued  after  its  repeal.4  Of  course, 
in  repealing  such  a  statute  the  legislature  may  expressly  authorize  the 
enforcement  of  forfeitures  theretofore  incurred.5 

Extraterritorial  Enforcement  of  Forfeiture.  —  The  general  rule  that  a  statutory 
penalty  can  be  enforced  only  in  the  courts  of  the  state  by  the  laws  of  which 
it  is  imposed,  and  cannot  be  enforced  elsewhere,  either  by  the  force  of  the 
statute  creating  it  or  upon  the  principles  of  comity,6  applies  to  penalties 
imposed  for  the  violation  of  the  usury  statutes.7 

b.  When  Forfeiture  Is  Incurred  —  Necessity  for  Payment.  —  When  the 
statute  imposes  the  penalty  for  taking  or  receiving  usurious  interest,  it  is 
necessary,  in  order  to  render  the  lender  liable  to  the  penalty,  that  the  usurious 
interest  should  have  been  actually  taken  or  received,8  and  the  payment  must 


1.  Hardin  v.  Trimmier,  27  S.  Car.  110; 
Southern  Home  Bldg.,  etc.,  Assoc.  v.  Thomson, 
24  Tex.  Civ.  App.  76. 

2.  See  the  titles  Constitutional  Law,  vol. 
6,  p.  954 ;  Statutes,  vol.  26,  p.  753. 

3.  Repeal  of  Statute.  —  Welch  v.  Wadsworth, 
30  Conn.  149,  79  Am.  Dec.  236 ;  Parmelee  v. 
Lawrence,  44  111.  405,  48  111.  331  ;  Drake  v. 
Latham,  50  111.  270;  Wood  v.  Kennedy,  19  Ind. 
68 ;  Pollock  v.  Glazier,  20  Ind.  262 ;  Perrin  v. 
Lyman,  32  Ind.  16  ;  Magill  v.  Mercantile  Trust 
Co.,  81  Ky.  129;  Seavey  v.  Moors,  103  Mass. 
317;  Mosby  v.  St.  Louis  Mut.  Ins.  Co.,  31 
Gratt.  (Va.)  629.  See,  however,  Maynard  v. 
Marshall,  91  Ga.  840. 

4.  Before  the  statute,  16  Vict.,  c.  80,  a  qui 
tarn  action  was  begun,  under  51  Geo.  III.,  c.  9, 
§  6,  for  taking  an  illegal  rate  of  interest.  It 
was  held  that  the  suit  could  not  be  continued, 
for  by  the  first  mentioned  act  the  court  had 
lost  the  power  of  giving  judgment  for  the  pen- 
alty.   Jones  v.  Ketchum,  11  U.  C.  Q.  B.  52. 

6.  Farr  v.  Chandler,  51  N.  H.  545. 

6.  Extraterritorial  Enforcement.  —  See  the 
title  Private  International  Law,  vol.  22,  p. 
1381. 

7.  Crebbin  v.  Deloney,  70  Ark.  493  ;  Sherman 
v.  Gassett,  9  111.  521  ;  Barnes  v.  Whitaker,  22 
111.  606;  Lindsay  v.  Hill,  66  Me.  212,  22  Am. 
Rep.  564 ;  McFadin  v.  Burns,  5  Gray  (Mass.) 
599;  Gale  v.  Eastman,  7  Met.  (Mass.)  14; 
Watriss  v.  Pierce,  32  N.  H.  560 ;  Wright  v. 
Bartlett,  43  N.  H.  548  ;  Willis  v.  Cameron,  (C. 
PI.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  245;  Western 
Transp.,  etc.,  Co.  v.  Kilderhouse,  87  N.  Y.  430  ; 
Suffolk  Bank  v.  Kidder,  12  Vt.  464,  36  Am. 
Dec.  354  ;  Blaine  v.  Curtis,  59  Vt.  120,  59  Am. 
Rep.  702.  Compare  Meares  v.  Finlayson,  55 
S.  Car.  105. 

8.  Necessity  for  Actual  Payment  —  England. 
—  Wright  v.  Laing,  3  B.  &  C.  165,  10  E.  C.  L. 
44;  Brooke  v.  Middleton,  1  Campb.  445;  Bor- 
rodaile  v.  Middleton,  2  Campb.  53 ;  Scurry  v. 
Freeman,  2  B.  &  P.  381  ;  Fisher  v.  Beasley,  1 
Dougl.  235  ;  Wade  v.  Wilson,  1  East  195  ;  Van 
Henbeck's  Case,  2  Leon  38  ;  Brown  v.  Fulsbye, 
4  Leon  43;  Maddock  v.  Hammett,  7  T.  R.  180. 


Compare  Whitton  v.  Marine,  1  Dyer  956; 
Hedgeborrow  v.  Rosenden,  1  Vent.  254. 

United  States.  —  Union  Mortg.,  etc.,  Co.  v. 
Hagood,  97  Fed.  Rep.  360,  construing  the  South 
Carolina  statute. 

Alabama.  —  Upson  v.  Austin,  4  Ala.  124. 

Connecticut.  —  Hallenbeck  v.  Getz,  63  Conn. 
38s. 

Delaware.  — •  Gardner  v.  Daniel,  2  Houst. 
(Del.)  300. 

Indiana.  —  Livingston  v.  Indianapolis  Ins. 
Co.,  6  Blackf.  (Ind.)  134. 

Kentucky.  —  Alexander  v.  Harrodsburg  *First 
Nat.  Bank,  (Ky.  1903)  71  S.  W.  Rep.  883. 

Massachusetts.  —  Smith  v.  Robinson,  10 
Allen  (Mass.)  130;  Saunders  v.  Lambert,  7 
Gray  (Mass.)  484;  Stevens  v.  Lincoln,  7  Met. 
(Mass.)  525;  Simpson  v.  Warren,  15  Mass. 
460;  Seavey  v.  Moors,  103  Mass.  317. 

New  Jersey  Clark  v.  Badgley,  8  N.  J.  L. 

233. 

New  Mexico.  —  Scottish  Mortg.,  etc.,  Co.  v. 
McBroom,  6  N.  Mex.  573. 

New  York.  —  Henry  v.  Salina  Bank,  5  Hill 
(N.  Y.)  523. 

North  Carolina.  —  Stedman  v.  Bland,  4  Ired. 
L.  (26  N.  Car.)  296;  Rushing  v.  Bivens,  132 
N.  Car.  273.  See  also  Grant  v.  Morris,  81  N. 
Car.  150. 

Pennsylvania.  —  Kearney  v.  Clarion  First 
Nat.  Bank,  129  Pa.  St.  577;'  Brestle  v.  Me- 
haffie,  19  Pa.  St.  117. 

Texas.  —  Cotton  States  Bldg.  Co.  v.  Peightal, 
28  Tex.  Civ.  App.  575. 

Wisconsin  —  Howe  v.  Carpenter,  49  Wis. 
697. 

Foreclosure  of  Security.  —  In  North  Carolina 
it  has  been  held  that  where  the  security  given 
for  a  usurious  loan  is  foreclosed  under  a  power 
of  sale,  and  the  lender  purchases  the  property 
at  the  sale  for  less  than  the  amount  lent,  he  has 
not  received  usurious  interest  so  as  to  subject 
him  to  the  statutory  penalty.  Stedman  v. 
Bland,  4  Ired.  L.  (26  N.  Car.)  296. 

Withholding  Pledge.  —  In  Hallenbeck  v.  Getz, 
63  Conn.  385,  it  was  held  that  to  render  a 
pawnbroker  liable  to  the  penalty  for  taking  un- 
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have  been  voluntary,  and  not  the  result  of  judicial  proceedings.1  The  penalty 
is  not  incurred  by  receiving  merely  legal  interest  on  the  money  lent,2  and  it 
has  been  held  that  the  payments  must  have  been  in  excess  of  the  money  lent 
together  with  legal  interest,3  though  in  other  cases  it  has  been  held  that  the 
receipt  of  usurious  interest  is  sufficient  to  subject  the  lender  to  the  penalty 
though  the  principal  sum  lent  has  not  been  repaid.4  The  mere  withholding 
of  an  amount  as  a  bonus  out  of  the  principal  sum  at  the  time  of  the  loan  is 
not  a  sufficient  payment.5  To  subject  the  lender  to  the  penalty,  it  is  not 
necessary  that  the  usurious  interest  be  paid  in  money.6  Thus,  where  the 
lender  accepted  from  the  borrower  the  note  of  a  third  person  in  payment,  he 
was  held  to  be  subject  to  the  penalty;7  but  the  giving  by  the  borrower  of 
his  own  obligation  in  renewal  for  the  amount  of  the  loan  with  usurious  interest 
is  not  a  sufficient  payment.8  Under  some  statutes,  the  reservation  merely  of 
usurious  interest  subjects  the  lender  to  the  penalty  when  he  seeks  to  enforce 
the  usurious  contract.9 

Place  of  Payment.  —  Where  the  usurious  contract  is  entered  into  in  a  state  by 
whose  laws  a  penalty  is  imposed  for  taking  usurious  interest,  the  fact  that  the 
interest  is  received  in  another  state  will  not  relieve  the  lender  from  liability 
io  the  penalty.10 

Taking  by  Mistake.  —  The  taking  of  usurious  interest  by  mistake  does  not 
subject  the  lender  to  the  statutory  penalty. 11 

c.  Amount  of  Forfeiture.  —  Under  some  statutes,  the  forfeiture  is 
two  or  three  times  the  entire  interest  taken,  and  not  merely  such  multiple  of 
the  excess  over  the  lawful  rate. 12    Under  other  statutes  the  forfeiture  has 


lawful  interest,  he  must  have  actually  taken 
and  received  such  interest,  a  mere  demand 
therefor  and  refusal  to  deliver  up  the  prop- 
erty pledged  in  default  of  its  payment  being 
insufficient. 

1.  Ryan  v.  Southern  Bldg.,  etc.,  Assoc.,  s° 
b.  Car.  185,  62  Am.  St.  Rep.  831  ;  Steward  v. 
Downer,  8  Vt.  324. 

2.  Receiving  Legal  Interest.  —  Alexander  v. 
Harrodsburg  First  Nat.  Bank,  (Ky.  1903)  71  S. 
W.  Rep.  883. 

3.  Necessity  for  Repayment  of  Principal.  —  Mc- 
Broom  v.  Scottish  Mortg.,  etc.,  Co.,  153  U.  S. 
318,  affirming  6  N.  Mex.  573. 

In  Massachusetts  it  has  been  held,  under  a 
statute  authorizing  the  recovery  of  threefold 
the  amount  of  usurious  interest  paid,  that  the 
giving  of  a  negotiable  note  for  one  thousand 
dollars  and  interest,  together  with  collateral 
security,  for  a  loan  of  nine  hundred  dollars, 
and  the  payment  of  interest  at  the  legal  rate 
annually  for  two  and  one-half  years,  and  of 
part  of  the  principal,  the  entire  payments  not 
amounting  to  nine  hundred  dollars  with  legal 
interest,  did  not  constitute  such  a  payment  of 
unlawful  interest  as  would  enable  the  borrower 
to  maintain  an  action  to  recover  the  statutory 
penalty.  Saunders  v.  Lambert,  7  Gray  (Mass.) 
484. 

4.  Seawell  v.  Shomberger,  2  Murph.  (6  N. 
Car.)  200;  Stout  v.  Ennis  Nat.  Bank,  69  Tex. 
384. 

5.  Scottish  Mortg.,  etc.,  Co.  v.  McBroom,  6 
N.  Mex.  573. 

6.  Necessity  for  Payment  in  Money, —  Sted- 
man  v.  Bland,  4  Ired.  L.  (26  N.  Car.)  296. 

7.  Jackson  v.  Garner,  79  Ga.  415;  Cavaness 
v.  Troy,  10  Ired.  L.  (32  N.  Car.)  315  ;  Pritchard 
V.  Meekins,  98  N.  Car.  244. 


8.  Rushing  v.  Bivens,  132  N.  Car.  273;  Kear- 
ney v.  Clarion  First  Nat.  Bank,  129  Pa.  St. 
577- 

Thus,  in  Stevens  v.  Lincoln,  7  Met.  (Mass.) 
525,  it  was  held  that  neither  the  giving  of  a 
negotiable  note  in  settlement  of  an  account 
which  contains  a  charge  for  unlawful  interest 
nor  the  giving  of  a  memorandum  check  in  set- 
tlement of  the  note  is  a  payment  of  unlawful 
interest  which  will  enable  the  party  giving  the 
note  and  check  to  recover  back  threefold  the 
amount  of  interest  paid. 

9.  Hart  v.  Goldsmith,  1  Allen  (Mass.)  145; 
Smith  v.  Robinson,  10  Allen  (Mass.)  130; 
Upham  v.  Brimhall,  11  Met.  (Mass.)  526. 

10.  Place  of  Payment.  —  Graham  v.  Lowrie,  2 
Term.  (4  N.  Car.)  189. 

11.  Taking  by  Mistake. —  Gillam  v.  Life  Ins. 
Co.,  121  N.  Car.  369. 

If  an  Executor  Innocently  Receives  Unlawful 
Interest  reserved  in  a  note  due  to  his  testator, 
an  action  cannot  be  maintained  against  him 
personally  to  recover  back  threefold  the^amount 
of  the  usury  so  paid.  Heath  v.  Cook,  7  Allen 
(Mass.)  59. 

12.  Amount  of  Forfeiture.  —  Lake  Benton  First 
Nat.  Bank  v.  Watt,  184  U.  S.  151,  affirming  79 
Minn.  266 ;  Knapp  v.  Briggs,  2  Allen  (Mass.) 
551;  Sumner  v.  Williams,  1  Met.  (Mass.)  398; 
Whitney  v.  Tyler,  12  Met.  (Mass.)  190; 
Brigham  v.  Marean,  7  Pick.  (Mass.)  40 ;  Par- 
ker v.  Bifflow.  14  Pick.  (Mass.)  436;  American 
Mut.  Bldg.,  etc.,  Assoc.  v.  Daugherty,  27 
Tex.  Civ.  App.  430  ;  Smith  v.  Chilton,  90  Tex. 
447- 

National  Banks.  —  As  to  the  amount  of  for- 
feiture when  usurious  interest  is  taken  by  a 
national  bank,  see  the  title  National  Banks, 
vol.  21,  p.  397. 
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been  held  to  include  only  twofold  the  interest  taken  in  excess  of  the 
lawful  rate.1 

d.  Enforcement  of  Forfeiture  —  Form  of  Remedy.  —  The  general  rule 
that  where  a  statute  gives  a  new  right  and  prescribes  a  particular  remedy  for 
its  recovery  such  remedy  must  be  strictly  pursued  applies  to  the  enforcement 
of  penalties  for  taking  usurious  interest.2 

Action  of  Debt.  —  The  statutes  generally  provide  for  the  enforcement  of  the 
statutory  penalty  by  an  action  of  debt  or  an  action  in  the  nature  of  debt.3 

Set-off  or  Counterclaim.  —  In  some  jurisdictions  it  is  held  that  the  statutory 
forfeitures  for  taking  usurious  interest  are  available  to  the  borrower  by  way 
of  set-off  or  counterclaim  in  an  action  by  the  lender  to  recover  the  principal 
debt.4 

Demand.  —  A  demand  is  not  a  condition  precedent  to  the  right  to  maintain 
the  action  to  recover  the  statutory  forfeiture.8 

By  Whom  Enforceable.  —  The  penalty  is,  of  course,  to  be  enforced  by  the 


1.  Thus,  under  the  South  Carolina  Act  of 
1882  which  provides  that  "  any  person  or  cor- 
poration who  shall  receive  as  interest  any 
greater  amount  than  is  herein  provided  for 
shall  in  addition  to  the  forfeiture  herein  pro- 
vided for,  forfeit  also  double  the  sum  so  re- 
ceived, to  be  collected  by  a  separate  action,  or 
allowed  as  a  counterclaim  to  any  action  brought 
to  recover  the  principal  sum,"  it  was  held  that 
the  amount  which  the  borrower  was  authorized 
to  recover  from  the  lender  was  not  double  the 
whole  amount  of  interest  paid,  but  only  double 
the  amount  of  excess  thereof  over  the  amount 
allowed  by  law.  Hardin  v.  Trimmier,  30  S. 
Car.  391. 

2.  Enforcement  of  Forfeiture.  —  Cleveland  v. 
Western  Loan,  etc.,  Co.,  7  Idaho  477  ;  Wiley  v. 
Yale,  1  Met.  (Mass.)  553;  Rosetti  v.  Lozano,  96 
Tex.  57. 

3.  Action  of  Debt.  —  Upson  v.  Austin,  4  Ala. 
124;  Heath  v.  Cook,  7  Allen  (Mass.)  59;  Wiley 
v.  Yale,  1  Met.  (Mass.)  553;  Gray  v.  Bennett, 
3  Met.  (Mass.)  532;  Brickett  v.  Minot,  7  Met. 
(Mass.)  291  ;  Thurston  v.  Prentiss,  1  Mich. 
193;  Little  v.  Riley,  43  N.  H.  109;  Phillips  v. 
Bevans,  23  N.  J.  L.  373  ;  Pritchard  v.-  Meekins, 
98  N.  Car.  244  ;  Smith  v.  Old  Dominion  Bldg., 
etc.,  Assoc.,  119  N.  Car.  249;  Union  Glass  Co. 
v.  New  Castle  First  Nat.  Bank,  10  Pa.  Co.  Ct. 
565  ;  Gruber  v.  Clarion  First  Nat.  Bank,  87  Pa. 
St.  465- 

Counterclaim  by  lender  in  Action  for  Penalty. 

—  Smith  v.  Old  Dominion  Bldg.,  etc.,  Assoc., 
119  N.  Car.  257. 

4.  Set-off  or  Counterclaim. —  United  States. — 
Weathersbee  v.  American  Freehold  Land 
Mortg.  Co.,  77  Fed.  Rep.  523 ;  Union  Mortg., 
etc.,  Co.  v.  Hagood,  97  Fed.  Rep.  360  (under 
the  South  Carolina  statute). 

Georgia.  —  Atlanta  Sav.  Bank  v.  Spencer, 
107  Ga.  629. 

Massachusetts.  —  Minot  v.  Sawyer,  8  Allen 
(Mass.)  78. 

New  Hampshire.  —  Gibson  v.  Stearns,  3  N. 
H.  1 85;  Williams  v.  Little,  11  N.  H.  66;  Divoll 
v.  Atwood,  41  N.  H.  446. 

North  Carolina.  —  Wachovia  Nat.  Bank  v. 
Ireland,  122  N.  Car.  571;  Faison  v.  Grandy, 
128  N.  Car.  438,  83  Am.  St.  Rep.  693. 

South  Carolina.  —  McCoun  v.  McSween,  29 
S.  Car.  130;  Carolina  Sav.  Bank  v.  Parrott,  30 
?9  C.  of  L. — 34 


S.  Car.  61  ;  Utley  v.  Cavender,  31  S.  Car.  282; 
Witte  v.  Weinberg,  37  S.  Car.  579 ;  Porter  v. 
Jefferies,  40  S.  Car.  92 ;  Land  Mortg.  Invest., 
etc.,  Co.  v.  Gillam,  49  S.  Car.  345 ;  Ehrhardt 
v.  Varn.  51  S.  Car.  550;  Allen  v.  Petty,  58 
S.  Car.  240 ;  Loan,  etc.,  Bank  v.  Miller,  39 
S.  Car.  175;  McLaurin  v.  Hodges,  43  S.  Car. 
187. 

South  Dakota.  —  Wilson  v.  Selbie,  7  S.  Dak. 
494- 

Texas.  —  Rosetti  v.  Lozano,  96  Tex.  57. 

In  South.  Carolina,  while  the  statutory  pen- 
alty for  taking  usurious  interest  may  be  used 
as  a  counterclaim  in  an  action  brought  to  re- 
cover the  principal  debt,  it  cannot  be  so  tused 
in  an  action  to  recover  damages  for  breach  of 
a  covenant  of  warranty  in  a  mortgage  security. 
Porter  v.  Jefferies,  40  S.  Car.  92.  Nor  can  the 
penalty  for  usury  paid  on  one  debt  be  counter- 
claimed  in  an  action  on  another  debt.  Witte 
v.  Weinberg,  37  S.  Car.  579. 

The  New  York  Banking  Law  (Laws  N.  Y. 
1892,  c.  680,  §  55)  provides  that  every  bank 
and  individual  banker  may  receive  and  charge 
on  every  loan  or  discount  at  the  rate  of  six 
per  cent,  per  annum,  and  that  such  interest  may 
be  taken  in  advance ;  that  the  taking  of  a 
greater  rate  shall  be  adjudged  a  forfeiture  of 
the  entire  interest  which  the  debt  carries  or 
which  has  been  agreed  to  be  paid  thereon  ;  that 
if  a  greater  than  the  lawful  rate  of  interest  has 
been  paid,  the  person  paying  it  or  his  legal 
representatives  may  recover  back  twice  the 
amount  of  the  interest  thus  paid,  from  the  bank 
or  individual  banker  taking  or  receiving  it ; 
and  that  "  the  true  intent  and  meaning  of  this 
section  is  to  place  and  continue  banks  and  in- 
dividual bankers  on  an  equality  in  the  particu- 
lars herein  referred  to  with  the  national  banks 
organized  under  the  Act  of  Congress."  Under 
this  statute  it  has  been  held  that  the  penalty  so 
provided  was  not  enforceable  by  way  of 
counterclaim  in  an  action  to  recover  the  money 
lent,  as  the  similar  penalty  imposed  by  the 
federal  act  upon  national  banks  could  not  be  so 
enforced.  Caponigri  v.  Altieri,  165  N.  Y.  255, 
affirming  29  N.  Y.  App.  Div.  304,  which  re- 
versed (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 
101. 

5.  Demand.  —  Newton   First   Nat.    Bank  v. 

Turner,  3  Kan,  App.  352. 
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persons  specified  in  the  statute  imposing  it,  and  such  statutes  generally  pro- 
vide that  it  may  be  enforced  by  the  person  paying  the  usurious  interest  or  his 
legal  representatives.1  The  term  "  legal  representatives  "  has  been  held  not 
to  include  a  surety,  so  as  to  entitle  him,  when  sued,  to  counterclaim  for  the 
penalty  for  usurious  interest  paid  by  his  principal;3  nor,  where  the  usurious 
interest  is  paid  by  the  principal,  can  the  surety  counterclaim  for  the  penalty 
as  the  person  by  whom  the  usurious  interest  was  paid.3  The  right  to'  recover 
the  penalty  has  sometimes  been  given  to  a  common  informer.4 

in  Massachusetts  it  was  held  that  where  the  usurious  interest  was  paid  by  one 
to  whom  the  borrower  had  conveyed  land,  part  of  the  consideration  of  the 
conveyance  being  the  agreement  of  the  grantee  to  pay  the  usurious  debt  of 
the  borrower,  such  borrovver  could  not  recover  the  penalty;  5  but  it  has  also 
been  held  in  the  same  state  that  the  right  to  enforce  the  penalty  passes 
to  the  assignee  in  insolvency  of  the  borrower  and  may  be  enforced  by  him.G 

In  South  Carolina  it  is  held  that  the  right  to  enforce  the  penalty  does  not  pass 
to  the  executor  or  administrator  of  the  borrower,  but  is  personal  to  the 
borrower  and  dies  with  him.7 

Against  Whom  Enforced.  —  In  South  Carolina  it  is  held  that  the  penalty  for 
taking  usurious  interest  cannot  be  enforced  against  the  executor  or  adminis- 
trator of  the  person  to  whom  such  interest  was  paid.8  And  in  Texas  it  has 
been  held,  under  a  statute  providing  for  the  recovery  of  a  penalty  for  taking 
usurious  interest  from  "  the  person,  firm,  or  corporation  receiving  the  same," 
that  where  a  usurious  note  is  assigned  and  the  .assignee  receives  usurious 
interest  thereon  he  alone  is  liable  to  the  penalty.9 

Limitation  of  Actions.  —  The  statutes  imposing  the  penalty  for  taking  usurious 
interest  expressly  provide  the  time  within  which  the  action  to  recover  the 
penalty  must  be  brought.10 

4.  Forfeiture  to  School  Fund.  —  In  some  jurisdictions  the  statutes  estab- 
lishing a  forfeiture  for  taking  or  reserving  usurious  interest  provide  that  such 
forfeiture  shall  inure  to  the  benefit  of  the  public-school  fund.11  This  forfeiture 

1.  By  Whom  Enforceable.  —  Meares  v.  Butler,  10.  Johnson   v.   Southern   Mut.   Bldg.,  etc., 

123  N.  Car.  206;  Roberts  v.  Coffin,  22  Tex.  Civ.  Assoc.,  97  Ga.  622;  Beal  v.  White,  28  Minn.  6; 

App.  127.  Carter  v.  Life  Ins.  Co.,  122  N.  Car.  338;  Lamb 

In  South  Carolina  it  is  held  that  where  a  v.  Lindsey,  4  W.  &  S.  (Pa.)  449;  Stewart  v. 

borrower  conveys  the  security  given  by  him  for  Fowler,  Harp.  L.  (S.  Car.)  403;  Webb  v.  Gal- 

the    usurious    loan    and    the    assignee    subse-  veston,  etc.,  Invest.  Co.,  (Tex.  Civ.  App.  1903) 

quently  pays  usurious  interest  on  the  loan,  he  75  S.  W.  Rep.  355. 

is  entitled  to  recover  the  penalty  for  taking  In  Texas  it  is  held  that  since  the  statute  ex- 
usurious  interest.  Turner  v.  Interstate  Bldg.,  pressly  requires  that  an  action  to  recover  the 
etc.,  Assoc.,  47  S.  Car.  397.  statutory  penalty  for  taking  usurious  interest 

2.  Surety.  —  Meares  v.  Butler,  123  N.  Car.  shall  be  brought  within  two  years,  a  person 
206  ;  Roberts  v.  Coffin,  22  Tex.  Civ.  App.  127.  under   disability    who    pays    usurious  interest 

3.  Meares  v.  Butler,  123  N.  Car..  206.  must  still  bring  his  action  within  the  two  years. 

4.  Common  Informer.  —  Phillips  v.  Bevans,  23  Webb  v.  Galveston,  etc.,  Invest.  Co.  (Tex.  Civ. 
N.  J.  L.  373  ;  Palmer  v.  Lord,  6  Johns.  Ch.  (N.  App.  1903)  75  S.  W.  Rep.  355. 

Y.)  95;  Morrell  v.  Fuller,  7  Johns.  (N.  Y.)  11.  Forfeiture  to  School  Fund.  —  State  v.  Eves, 

402.  6  Idaho  144;  Thompson  v.  Purnell,  10  Iowa 

5.  Cunningham  v.  Hall,  7  Gray  (Mass.)  559;  205;  Garth  v.  Cooper,  12  Iowa  364;  Machinists' 
Tamplin  v.  Wentworth,  99  Mass.  63.  Bank  v.  Krum,  15  Iowa  49;  Philips  v.  Gephart, 

6.  Cutler  v.  Bubier,  4  Gray  (Mass.)  588;  53  Iowa  396;  Reynold's  v.  Babcock,  60  Iowa 
Gray  v.  Bennett.  3  Met.  (Mass.)  522.  See  also  289;  Seekel  v.  Norman,  71  Iowa  264;  Chapman 
Lasater  v.  Jack=boro  First  Nat.  Bank,  96  Tex.  v.  State,  5  Oregon  432 ;  Holladay  v.  Holladay, 
345,  reversing  (Tex.  Civ.  App.  1902)  72  S.  W.  13  Oregon  523. 

Rep.  1054.  The  right  of  forfeiture  to  the  state  for  the 

7.  Garris  v.  Thomas,  66  S.  Car.  57  ;  Allen  v.  benefit  of  the  school  fund  cannot  be  affected  by 
Petty,  58  S.  Car.  240 ;  Butler  v.  Butler,  62  S.  any  settlement  or  stipulation  between  the  par- 
Car.  165;  Bird  v.  Kendall.  62  S.  Car.  178.  ties  pending  a  suit  on  the  debt.     Reynolds  v. 

8.  Butler  v.  Butler,  S<2  S.  Car.  165.  Ser-  also  Babcock,  60  Iowa  289.  See  also  Burrows  v. 
Allen  v.  Petty,  58  S.  Car.  240;  Benson  v.  Eger-  Cook,  17  Iowa  436. 

ton,  Brayt.  (Vt.)  21.  Amount  of  Forfeiture. —  Smith  v.  Coopers,  9 

9.  Webb  v.  Galveston,  etc.,  Invest.  Co.,  (Tex.  .  Iowa  376:  Ficklin  v.  Zwart,  ro  Iowa  387; 
Civ.  App.  1903)  75  S.  W.  Rep.  355.  Drake  v.  Lowry,  14  Iowa  125;  Easley  v.  Brand, 
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is  to  be  enforced  in  the  manner  provided  for  by  statute.1  The  statute 
generally  directs  as  the  method  of  enforcing  the  penalty  that  in  an  action  on 
the  usurious  contract  a  judgment  shall  be  entered  for  the  state  for  the  use  of 
the  public-school  fund,2  and  where  such  is  the  case,  the  state  cannot  maintain 
a  separate  action  for  the  penalty.3 

X.  Expurgation  of  Usury,  —  The  parties  to  a  usurious  contract  may 
purge  it  of  usury  by  remitting  the  usury  and  taking  an  obligation  for  the 
original  indebtedness  with  legal  interest,  and  the  contract  so  purged  will  be 
enforced.4  But  in  order  to  purge  a  contract  of  usury,  any  usurious  interest 
already  paid  must  be  returned  to  the  debtor  or  credit  must  be  given  to  him 
therefor  on  the  valid  portion  of  the  debt ;  5  and  the  abandonment  of  the  usuri- 
ous contract  must  be  made  with  the  full  knowledge  of  both  parties  as  to  the 
precise  situation  of  the  contract,®  and  must  be  with  the  consent  of  the  debtor, 
as  the  creditor  cannot,  without  such  consent,  give  credit  on  the  obligation  for 
usurious  interest  paid  or  included  therein  and  thus  purge  it  of  usury.7  In 
some  cases  it  has  been  held  that  the  original  securities  for  a  usurious  indebted- 
ness cannot  be  validated  by  the  expurgation  of  the  usury.8  In  other  cases, 
however,  it  is  held  that  such  secuiities  may  be  so  rendered  valid,9  as  where  a 
new  nonusurious  obligation  i:s  given  and  the  parties  agree  that  the  security 


18  Iowa  132;  Sheldon  v.  Mickel,  40  Iowa  19; 
Seekel  v.  Norman,  71  Iowa  264;  Lombard  v. 
Gregory,  81  Iowa  569 ;  Brown  v.  Cass  County 
Bank,  86  Iowa  527. 

Determination  of  Amount  of  Forfeiture.  — 
Seekel  If,  Norman,  71  Iowa  264. 

Liability  of  Surety  on  Forfeiture.  —  Mcintosh 
v.  Likens,  25  Iowa  555. 

Right  of  State  to  Enforce  Securities  for  Usurious 
Debt.  —  Chapman  v.  State,  5  Oregon  432 ; 
Lewis  v.  Barmby,  14  Iowa  88. 

1.  State  v.  Eves,  6  Idaho  144. 

2.  Seekel  v.  Norman,  71  Iowa  264. 

State's  Right  of  Appeal.  —  Where  the  court  re- 
fuses in  an  action  on  the  usurious  contract  to 
enter  a  judgment  for  the  forfeiture  in  favor  of 
the  state,  the  state  has  the  right  to  appeal. 
State  v.  Eves,  6  Idaho  144. 

8.  State  v.  Eves,  6  Idaho  144. 

4.  Expurgation  of  Usury  —  England.  —  Wright 
v.  Wheeler,  1  Campb.  165,  note;  Gray  v.  Fow- 
ler, 1  H.  Bl.  462  ;  Wickes  v.  Gogerly,  1  C.  &  P. 
396,  11  E.  C.  L.  434;  Preston  v.  Jackson,  2 
Stark.  237,  3  E.  C.  L.  392;  Barnes  v.  Hedley, 
2  Taunt.  184. 

United  States.- — De  Wolf  v.  Johnson,  10 
Wheat.  (U.  S.)  367  ;  Thomas  v.  Coffin,  62  Fed. 
Rep.  665,  23  TJ.  S.  App.  653. 

Alabama.  —  Masterson  v.  Grubbs,  70  Ala. 
406. 

Arkansas.  —  Garvin  v.  Linton,  62  Ark.  370. 

Connecticut.  —  Kilbourn  v.  Bradley,  3  Day 
(Conn.)  356,  3  Am.  Dec.  273. 

Georgia.  —  Houser  v.  Planters'  Bank,  57  Ga. 
95;  Harell  v.  Blount,  112  Ga.  711. 

Idaho.  —  Sanford  v.  Kunz,  (Idaho  1903)  71 
Pac.  Rep.  612. 

Illinois.  —  Jenkins  v.  Greenbaum,  95  III. 
11. 

Iowa.  —  Phillips  v.  Columbus  City  Bldg. 
Assoc.,  53  Iowa  719;  Kassing  v.  Ordway.  100 
Iowa  611. 

Kentucky.  —  Fowler  v.  Garret,  3  J.  J.  Marsh. 
(Ky.)  682;  "Postlethwait  v.  Garrett,  3  T.  B. 
Mon.  (Ky.)  345. 

Maine.  —  Vermeule  v.  Vermeule,  95  Me.  138. 


Missouri.  —  Peters  Shoe  Co.  v.  Arnold,  82 
Mo.  App.  1. 

New  Jersey.  —  Taylor  v.  Morris,  22  N.  J.  Eq. 
606;  Warwick  v.  Dawes,  26  N.  J.  Eq.  548; 
Trusdell  v.  Dowden,  47  N.  J.  Eq.  396. 

New  York.  —  Staley  v.  Kneeland,  Clarke 
(N.  Y.)  30;  Monroe  Bank  v.  Strong,  Clarke 
(N.  Y.)  76;  Early  v.  Mahon,  19  Johns.  (N.  Y.) 
147,  10  Am.  Dec.  204;  Sheldon  v.  Haxtun,  91 
N.  Y.  132;  McConkey  v.  Petterson,  15  N.  »Y. 
App.  Div.  77. 

Tennessee.  —  Esselman  v.  Wells,  8  Humph. 
(Tenn.)  482. 

Vermont,  —  McClure  v.  Williams,  7  Vt.  210. 

Virginia.  —  Drake  v.  Chandler,  18  Gratt. 
(Va.)  909,  98  Am.  Dec.  762;  Coffman  v.  Miller, 
26  Gratt.  (Va.)  698. 

Wisconsin.  —  Gerlaugh  v.  Basset,  20  Wis. 
671. 

5.  Wickes  v.  Gogerly,  1  C.  &  P.  396,  11  E.  C. 
L.  434;  Siesel  v.  Harris,  48  Ga.  652;  Jenkins 
v.  Greenbaum,  95  111.  11  ;  Denny  v.  Williamson, 
4  B.  Mon.  (Ky.)  372;  Warwick  v.  Marlatt,  25 
N.  J.  Eq.  188;  Dunning  v.  Merrill,  Clarke  (N. 
¥.-)  252;  El  Paso  Bldg.,  etc.,  Assoc.  v.  Lane,  81 
Tex.  369 ;  International  Bldg.,  etc.,  Assoc.  v. 
Biering,  86  Tex.  476 ;  Cotton  States  Bldg.  Co. 
v.  Jones,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
587. 

6.  Monroe  Bank  v.  Strong,  Clarke  (N.  Y.) 
76  ;  Jackson  v.  Cassidy,  68  Tex.  282. 

7.  National  Bank  v.  Eyre,  52  Iowa  114;  Kas- 
sing v.  Walter,  (Iowa  1806)  65  N.  W.  Rep.  832; 
Adams  v.  Moody,  91  Mo.  App.  41  ;  Monroe 
Bank  v.  Strong,  Clarke  (N.  Y.)  76;  Jackson  v. 
Cassidy,  68  Tex.  282.  See  also  Gray  v.  Brown, 
49  Me.  544;  Levy  v.  Allien,  72  Hun  (N.  Y.) 
321  ;  Kirkpatrick  v.  Houston,  4  W.  &  S.  (Pa.) 
115.  Compare  Hankerson  v.  Emery.  37  Me.  16; 
Lumberman's  Bank  v.  Bearce,  41  Me.  505. 

8.  Miller  v.  Hull,  4  Den.  (N.  Y.)  104;  Jacob- 
sen  v.  Bradley,  49  Hun  (N.  Y.)  152;  Carr  v. 
Taylor,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
61 7. 

9.  Peters  Shoe  Co.  v.  Arnold,  82  Mo.  App. 
1  ;  Warwick  v.  Dawes,  26  N.  J.  Eq.  548. 
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for  the  old  obligation  shall  stand  as  security  for  the  new.1  And  the  debtor 
may  unquestionably,  after  the  expurgation  of  the  usury,  give  a  valid  security 
for  the  payment  of  the  original  debt  with  legal  interest.2 

Burden  of  Proving  Expurgation  of  Usury.  —  When  it  is  shown  that  the  obligation 
in  suit  was  given  as  a  substitute  or  renewal  of  one  that  was  usurious,  the 
presumption  arises  that  the  usurious  taint  entered  into  it  also,  and  the  burden 
is  upon  the  creditor  to  show  the  expurgation  of  the  usury.3 

XI.  Defense  of  Usury —  1.  How  Regarded.  —  The  defense  of  usury  is  not 
a  defense  favored  by  the  courts,  either  of  law  or  of  equity.4  This  is  shown 
by  the  conditions  imposed  on  the  debtor  when  the  court  exercises  its  discretion 
in  allowing  amendments  to  pleadings  to  let  in  the  defense  of  usury,  or  in 
extending  the  time  to  answer.5 

2.  Tender  of  Principal  as  Condition  to  Defense.  —  In  some  jurisdictions 
statutes  have  expressly  provided  that  to  entitle  the  defendant  to  the  benefit 
of  the  defense  of  usury  he  must  show  a  tender  to  the  creditor  of  the  principal 
of  the  usurious  debt.6  In  the  absence,  however,  of  such  a  provision  the 
debtor  may  rely  on  the  defense  of  usury,  when  suit  is  brought  by  the  creditor 
to  enforce  the  usurious  obligation,  without  making  a  tender  of  the  principal.7 
And  this  is  true  though  the  defense  of  usury  is  set  up  in  an  equitable  action. 
Thus,  in  proceedings  to  foreclose  a  mortgage  the  defense  of  usury  may  be  set 
up  without  first  tendering  the  principal  admitted  to  be  due.8  The  necessity 
for  a  tender  of  the  principal  sum  due  where  the  debtor  seeks  affirmative  relief 
against  usurious  obligations  is  discussed  elsewhere  in  this  title.9 

3.  Who  Entitled  to  Set  Up  Defense  —  a.  Debtor.  —  The  debtor  may,  of 
course,  set  up  the  defense  of  usury  in  an  action  against  him  to  enforce  the 
usurious  obligation,10  and  may  assign  usury  as  a  ground  for  affirmative  relief,11 
as  the  rule  that  parties  in  pari  delicto  are  equally  precluded  from  assistance 
by  the  courts  does  not  apply  against  a  borrower  or  debtor  who  has  paid  or 


1.  Martin  v.  Hall,  9  Gratt.  (Va.)  8. 

2.  James  v.  Rice,  5  De  G.  M.  &  G.  461,  23  L. 
J.  Ch.  819,  2  Eq.  R.  746,  18  Jur.  818,  2  W.  R. 
542. 

3.  Burden  of  Proof.  —  Stanley  v.  Whitney,  47 
Barb.  (N.  Y.)  586. 

4.  Defense  of  Usury  Not  Favored.  ■ —  Remer  v. 
Shaw,  8  N.  J.  Eq.  355  ;  Collard  v.  Smith,  13  N. 
J.  Eq.  43;  Marsh  v.  Lasher,  13  N.  J.  Eq.  253; 
Campion  v.  Kille,  15  N.  J.  Eq.  476;  Richards 
v.  Weingarten,  58  N.  J.  Eq.  206  ;  Lovett  v.  Cow- 
man, 6  Hill  (N.  Y.)  223  ;  Wolcott  v.  McFarlan, 
6  Hill  (N.  Y.)  227;  National  F.  Ins.  Co.  v. 
Sackett,  11  Paige  (N.  Y.)  660;  Beach  v.  Fulton 
Bank,  3  Wend.  (N.  Y.)  573. 

5.  See  the  title  Usury,  22  Encyc.  of  Pl.  and 
Pr.  415- 

6.  Tender  of  Principal. —  Grinder  v.  Nelson, 
9  Gill  (Md.)  299,  52  Am.  Dec.  694;  Scott  v. 
Leary,  34  Md.  389;  Piatt  v.  Robinson,  10  Wis. 
128;  Newman  v.  Kershaw,  10  Wis.  333;  Rock 
River  Bank  v.  Sherwood,  10  Wis.  230,  78  Am. 
Dec.  669;  Towslee  v.  Durkee,  12  Wis.  480; 
Moyer  v.  Gunn,  12  Wis.  385.  See  also  Kesner 
v.  Trigg,  98  U.  S.  50  (Va.  stat.). 

7.  Georgia.  —  Sugart  v.  Mays,  54  Ga.  554. 

Illinois.  —  Mapps  v.  Sharpe,  32  111.  13;  Sny- 
der v.  Griswold,  37  111.  216;  Clark  v.  Finlon,  90 
111.  245  ;  Rothgerber  v.  Mayer,  6  111.  App.  350. 

Iowa.  —  Kuhner  v.  Butler,  11  Iowa  419;  Cox 
v.  Douglas,  12  Iowa  185. 

Kansas.  —  Blakeman  v.  Busby,  61  Kan.  745. 

Kentucky.  —  Richardson  v.  Brown,  3  Bibb 
(Ky.)  207 ;  Morrison  v.  Helm,  4  Bibb  (Ky.) 
460. 


-  Vanderveer  v.  Holcomb,  17  N. 

Fulton  Bank  v.  Beach,  1  Paige 

Gore  v.  Lewis,  109  N.  Car. 
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New  Jersey.  - 
J.  Eq.  547. 

New  York.  — 
(N.  Y.)  429. 

North  Carolina.  ■ 
539- 

Ohio.  —  Wooster  Bank  v.  Stevens,  1  Ohio  St. 
233,  59  Am.  Dec.  619;  Union  Bank  v.  Bell,  14 
Ohio  St.  200. 

Wisconsin.  —  Maynard  v.  Hall,  92  Wis. 
565. 

8.  Kuhner  v.  Butler,  11  Iowa  419;  Vander- 
veer v.  Holcomb,  17  N.  J.  Eq.  87;  Maynard  v. 
Hall,  92  Wis.  565 ;  Haggerson  v.  Phillips,  37 
Wis.  364. 

A  junior  mortgagee  who  is  made  a  codefend- 
ant  with  the  mortgagor  in  an  action  to  foreclose 
a  prior  mortgage  and  who  seeks  te  have  it 
paid  will  be  considered  an  actor  as  between 
himself  and  the  mortgagor,  and  the  latter  will 
be  allowed  to  set  up  usury  without  offering  to 
pay  the  amount  of  the  loan.  Vanderveer  v. 
Holcomb,  17  N.  J.  Eq.  87,  547. 

9.  See  infra,  this  title,  Remedies  Against 
Usury. 

10.  Debtor.  —  Hubert  v.  Washington  Invest. 
Assoc.,  42  Oregon  71. 

Trustee.  —  In  resistance  to  the  foreclosure  of 
a  mortgage  on  trust  property,  given  for  money 
borrowed  by  the  trustee  for  the  trust  estate,  it 
is  competent  for  the  trustee  to  interpose  a  plea 
of  usury.    Wagnon  v.  Pease,  104  Ga.  417. 

11.  Hewitt  v.  Dement,  57  111.  500;  Milwaukee 
First  Nat.  Bank  v.  Plankinton,  27  Wis.  177,  9 
Am.  Rep.  453. 
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agreed  to  pay  usury.  It  is  deemed  that  his  Consent  to  the  corrupt  contract 
was  obtained  by  moral  duress,  such  as  to  take  from  him  the  character  of 
particeps  criminis.1  The  real  debtor  upon  whom  the  burden  of  the  usury  falls 
may  set  it  up  as  ground  for  relief  though  he  is  not  a  party  on  the  face  of  the 
usurious  obligation.2  One  of  several  obligors  on  a  usurious  obligation  may 
set  up  for  himself  the  defense  of  usury  though  his  codefendant  refuses  to  join 
in  the  defense.3 

Waiver  by  Debtor  of  Defense.  —  As  the  chief  object  of  the  usury  laws  is  to  pro- 
tect the  debtor  from  the  oppressive  exactions  of  the  creditor,  and  as  such 
laws  are  founded  on  grounds  of  public  policy,  it  is  universally  recognized  that 
the  debtor  cannot  by  any  agreement,  entered  into  either  when  the  usurious 
indebtedness  is  contracted  or  afterwards,  deprive  himself  of  the  right  to  set 
up  the  defense  of  usury.4  ■  If  the  rule  were  otherwise  the  usury  statutes  could 
easily  be  evaded  by  requiring  the  debtor  to  agree  not  to  set  up  the  defense.5 

b.  Surety  and  Guarantor.  —  A  surety  on  or  guarantor  of  a  usurious 
obligation  may  set  up  the  defense  of  usury  in  order  to  lessen  his  personal 
liability,6  even,  it  has  been  held,  though  the  principal  debtor  refuses  to  join 
in  the  defense.7 

c.  Assignees  in  Bankruptcy  or  Insolvency.  —  The  assignee  in  bank- 
ruptcy or  insolvency  of  a  borrower  is  a  privy  in  estate  of  the  borrower  and 
may  set  up  the  defense  of  usury  to  claims  against  the  estate.8 

d.  USURER.  —  Being  an  offender  against  the  law,  the  usurer  is  not  per- 
mitted under  any  circumstances  to  set  up  his  own  usury  for  the  purpose  of 


1.  Hewitt  v.  Dement,  57  111.  500. 

2.  Faison  v.  Grandy,  128  N.  Car.  438,  83  Am. 
St.  Rep.  693. 

3.  One  of  Several  Obligors. —  Safford  v.  Vail, 
22  111.  327 ;  People's  Bank  v.  Jackson,  43  S. 
Car.  86,  49  Am.  St.  Rep.  823. 

4.  Waiver  of  Defense.  —  Clark  v.  Spencer,  14 
Kan.  398,  19  Am.  Rep.  96  ;  Browning  v.  Thomp- 
son, 13  B.  Mon.  (Ky.)  387;  Union  Nat.  Bank 
V.  Fraser,  63  Miss.  231  ;  Trusdell  v.  Dowden, 
47  N.  J.  Eq.  396 ;  Mabee  v.  Crozier,  22  Hun 
(N.  Y.)  264;  Mellon's  Appeal,  (Pa.  1886)  7 
Atl.  Rep.  201;  Bosler  v.  Rheem,  72  Pa.  St.  54; 
Miles  v.  Kelly,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  724 ;  Sturgis  Nat.  Bank  v.  Smith,  9  Tex. 
Civ.  App.  540. 

5.  Bosler  v.  Rheem,  72  Pa.  St.  54. 

6.  Sureties  and  Guarantors — United  States. — 
Levy  v.  Gadsby,  3  Cranch  (U.  S.)  180. 

Alabama.  —  Gray  v.  Brown,  22  Ala.  262. 

Georgia.  —  Weldon  v.  Ayers,  116  Ga.  181. 

Illinois.  —  Safford  v.  Vail,  22  111.  327. 

Indiana.  —  Goodhue  v.  Palmer,  13  Ind.  457; 
Stockton  v.  Coleman,  39  Ind.  107. 

Iowa.  —  Lyon  v.  Welsh,  20  Iowa  578.  Com- 
pare Culver  v,  Wilbern,  48  Iowa  26,  30  Am. 
Rep.  385. 

Maine.  —  Huntress  v.  Patten,  20  Me.  28. 

Massachusetts.  —  Dunscomb  v.  Bunker,  2 
Met.  (Mass.)  8. 

Missouri.  —  Weimer  v.  Shelton,  7  Mo.  237. 

New  Hampshire.  —  Cole  v.  Hills,  44  N.  H. 
227.  Compare  Newbury  Bank  v.  Sinclair,  60 
N.  H.  100,  49  Am.  Rep.  307. 

New  York.  —  Fellows  v.  Wallace,  (Buffalo 
Super.  Ct.  Gen.  T.)  8  Abb.  N.  Cas.  (N.  Y.) 
351;  Post  v.  Utica  Bank,  7  Hill  (N.  Y.)  391; 
Tiedemann  v.  Ackerman,  16  Hun  (N.  Y.)  307; 
Morse  v.  Hovey,  9  Paige  (N.  Y.)  197;  Billing- 
ton  v.  Wagoner,  33  N.  Y.  31  ;  National  Bank  v. 
Lewis,  75  N.  Y.  516,  31  Am.  Rep.  484. 


Tennessee.  —  Buquo  v.  Erin  Bank,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  775. 

Texas.  —  Roberts  v.  Coffin,  22  Tex.  Civ.  App. 
127. 

See  also  Harrington  v.  Findley,  89  Ga.«38s. 
Compare  Lamoille  County  Nat.  Bank  v.  Bing- 
ham, 50  Vt.  105,  28  Am.  Rep.  490. 

Husband  and  Wife.  —  Where  a  usurious  note 
given  by  the  husband  alone  was  secured  by  a 
mortgage  on  the  homestead  executed  by  both 
husband  and  wife,  it  was  held,  in  an  action  to 
foreclose,  that  the  wife,  though  not  a  party  to 
the  usury,  could  attack  the  mortgage  as  usuri- 
ous.    Lyon  v.  Welsh,  20  Iowa  578. 

7.  Safford  v.  Vail,  22  111.  327. 

8.  Assignees  in  Bankruptcy  and  Insolvency  — 
England.  —  Bosanquett  v.  Dashwood,  Cas.  t. 
Talb.  38  ;  Ex  p.  Skip,  2  Ves.  489. 

United  States.  —  In  re  Prescott,  5  Biss.  (U. 
S.)  523  ;  Tiffany  v.  Boatman's  Inst.,  18  Wall. 
(U.  S.)  375 ;  In  re  Kellogg,  121  Fed.  Rep. 
333,  57  C.  C.  A.  547,  affirming  113  Fed.  Rep. 
120. 

Georgia.  —  Woolfolk  v.  Plant,  46  Ga.  422. 

Kansas.  —  Blakeman  v.  Busby,  61  Kan.  745. 

Massachusetts.  —  Gray  v.  Bennett,  3  Met. 
(Mass.)  522;  Tamplin  v.  Wentworth,  99  Mass. 
63. 

Minnesota.  —  Stein  v.  Swensen,  44  Minn.  218. 

New  York.  —  Wheelock  v.  Lee,  (Brooklyn 
City  Ct.  Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  24; 
Green  v.  Morse,  4  Barb.  (N.  Y.)  332;  Pearsall 
v.  Kingsland,  3  Edw.  (N.  Y.)  195;  Pratt  v. 
Adams,  7  Paige  (N.  Y.)  639;  Beach  v.  Fulton 
Bank,  3  Wend.  (N.  Y.)  573;  Palen  v.  Johnson, 
50  N.  Y.  49.  46  Barb.  (N.  Y.)  21. 

Ohio.  —  Mallon  v.  Munson,  2  Handy  (Ohio) 
97;  Corcoran  v.  Powers,  6  Ohio  St.  19. 

Vermont.  —  Moore  v.  Jones,  23  Vt.  739. 

Compare  Snyder  v.  Middle  States  Loan,  etc, 
Co.,  52  W.  Va.  655. 
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avoiding  any  of  his  undertakings  or  liabilities  connected  with  the  usurious 
transaction ;  what  he  has  done  or  bound  himself  to  do,  he  must  stand  by,  as 
if  no  usury  were  involved.1 

e.  STRANGERS  —  (i)  In  General.  —  The  defense  of  usury  is  personal  to  the 
debtor  and  his  privies,  and  cannot,  as  a  general  rule,  be  set  up  by  a  stranger, 
as  the  object  of  the  usury  statutes  is  the  protection  of  the  borrower,  who  may 
waive  their  benefits.* 

(2)  Otlier  Creditors  of  Debtor.  —  In  pursuance  of  the  general  rule  that  the 
defense  of  usury  is  personal  to  the  borrower,  and  that  a  stranger  cannot  avail 
himself  of  it,  it  is  held  in  a  number  of  jurisdictions  that  other  creditors  of  the 
borrower  cannot  set  up  the  defense  of  usury  to  defeat  the  claim  of  the  lender 
in  whole  or  in  part,3  even  where  the  borrower  is  insolvent;4  and  where 
securities  are  given  for  the  common  benefit  of  two  or  more  creditors,  neither 
can  attack  the  other's  claim  on  the  ground  of  usury.5  In  a  number  of  cases, 
however,  other  creditors  of  the  borrower  have  been  considered  as  in  privity 
of  estate  with  or  representatives  of  the  borrower,  and  have  been  allowed  to 
set  up  the  defense  of  usury  against  tiie  claim  of  the  lender  in  so  far  as  such 
claim  would  defeat  the  claims  of  such  other  creditors.6    And  by  statute  in 


1.  Usurer.  —  Porter  v.  Sherman  County  Bank- 
ing Co.,  40  Neb.  274 ;  Elwell  v.  Cuamberlain,  4 
Bosw.  (N.  Y.)  320  ;  Taylor  v.  Jackson,  5  Daly 
(N.  Y.)  497;  M'Knight  v.  Wheeler,  6  Hill  (N. 
Y.)  492;  National  Bank  v.  Place,  15  Hun 
(N.  Y.)  564;  Hansee  v.  Phinney,  20  Hun  (N. 
Y.)  153;  Stoney  v.  American  L.  Ins.  Co.,  11 
Paige  (N.  Y.)  635;  Miller  v.  Kerr,  1  Bailey  L. 
(S.  Car.)  4;  Austin  v.  Chittenden,  33  Vt.  553; 
Riley  v.  Gregg,  16  Wis.  666. 

2.  Strangers  —  Alabama.  —  Fenno  v.  Sayre, 
3  Ala.  458;  Cain  v.  Gimon,  36  Ala.  168; 
Baskins  v.  Calhoun,  45  Ala.  582 ;  Fielder  v. 
Varner,  45  Ala.  429 ;  Lehman  v.  Marshall,  47 
Ala.  362 ;  Moses  v.  Home  Bldg.,  etc.,  Assoc., 
100  Ala.  465. 

Connecticut.  —  Loomis  v.  Eaton,  32  Conn. 
55o. 

Georgia.  —  Mordecai  v.  Stewart,  37  Ga.  364  ; 
Irwin  v.  McKnight,  76  Ga.  669 ;  Zellner  v.  Mob- 
ley,  84  Ga.  746,  20  Am.  St.  Rep.  390 ;  Scott 
v.  Williams,  100  Ga.  540,  62  Am.  St.  Rep. 
340. 

Idaho.  —  Anderson  v.  Oregon  Mortg.  Co., 
(Idaho  1902)  69  Pac.  Rep.  130. 

Indiana.  —  Stephens  v.  Muir.  8  Ind.  352,  65 
Am.  Dec.  764;  Wright  v.  Bundy,  11  Ind.  398; 
Cutchen  v.  Coleman,  13  Ind.  568;  Stein  v. 
Indianapolis  Bldg.  Loan  Fund,  etc.,  Assoc.,  18 
Ind.  237,  81  Am.  Dec.  353  ;  Gordon  v.  Mont- 
gomery, 19  Ind.  110;  Studabaker  v.  Marquardt, 
55  Ind.  341. 

Iowa.  —  Carmichael  v.  Bodfish,  32  Iowa  418; 
Sullivan  Sav.  Inst.  v.  Copeland,  71  Iowa  67. 

Kansas.  —  Pritchett  v.  Mitchell,  17  Kan.  355, 
22  Am.  Rep.  287. 

Kentucky.  —  Campbell  v.  Johnston,  4  Dana 
(Ky.)  177. 

Maine.  —  Thomaston  Bank  v.  Stimpson,  21 
Me.  195. 

Missouri.  —  Hill  v.  Taylor,  125  Mo.  331; 
Ransom  v.  Hays,  39  Mo.  445.  , 

Nebraska.  —  Cheney  v.  Dunlap,  27  Neb.  401; 
Morling  v.  Bronson,  37  Neb.  608  ;  Bean  v.  Peo- 
ple's Bldg.,  etc.,  Assoc.,  (Neb.  1902)  90  N.  W. 
Rep.  222. 

New  Hampshire.  —  Ladd  v.  Wiggin,  35  N. 
H.  421,  69  Am.  Dec.  551. 
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New  Jersey.  —  O'Neil  v.  Cleveland,  30  N.  ]. 
Eq.  273. 

New  York.  —  Mechanics'  Bank  v.  Edwards,  1 
Barb.  (N.  Y.)  271  ;  Wells  v.  Chapman,  13  Barb. 
(N.  Y.)  561  ;  Dix  v.  Van  Wyck,  2  Hill  (N.  Y.) 
522;  Chapuis  v.  Mathot,  91  Hun  (N.  Y.)  565; 
Bullard  v.  Raynord,  30  N.  Y.  197;  Billington  v. 
Wagoner,  33  N.  Y.  31;  Williams  v.  Tilt,  36 
N.  Y.  319;  Ohio,  etc.,  R.  Co.  v.  Kasson,  37 
N.  Y.  218. 

Ohio.  —  Cramer  v.  Lepper,  26  Ohio  St.  59, 
20  Am.  Rep.  756  ;  Smith  v.  Exchange  Bank,  26 
Ohio  St.  141. 

Oregon.  —  Holladay  v.  Holladay,  13  Oregon 
523- 

South  Carolina.  —  Jeffries  v.  Allen,  29  S.  Car. 
501  ;  Zeigler  v.  Maner,  53  S.  Car.  115,  69  Am. 
St.  Rep.  842;  Bird  v.  Kendall,  62  S.  Car.  178. 

Vermont.  —  Austin  v.  Chittenden,  33  Vt.  553. 

Virginia.  —  Spengler  v.  Snapp,  5  Leigh  (Va.) 
478. 

W est  Virginia.  —  Lee  v.  Feamster,  21  W.  Va. 
108,  45  Am.  Rep.  549;  Smith  v.  McMillan,  46 
W.  Va.  577. 

Wisconsin.  —  Bensley  v.  Homier,  42  Wis.  631. 

Garnishment.  -  Where  a  debtor  of  the  bor- 
rower is  summoned  as  garnishee  he  cannot  set 
up  in  defense  the  usurious  nature  of  the  claim 
against  the  borrower.  Wabash  R.  Co.  v. 
Dougan,  41  111.  App.  543. 

3.  Creditors  of  Debtor.  —  Baskins  v.  Calhoun, 
45  Ala.  582;  Nicholson's  Appeal,  (Pa.  1887)  it 
At).  Rep.  562;  Lee  v.  Feamster,  21  W.  Va.  108, 
45  Am.  Rep.  549;  Barbour  v.  Tompkins,  31  W. 
Va.  410  ;  Bensley  v.  Homier,  42  Wis.  631. 

4.  Carmichael  v.  Bodfish,  32  Iowa  418. 

5.  Adams  v.  Robertson,  37  111.  45  ;  Busby  v. 
Finn,  1  Ohio  St.  409. 

6.  Georgia.  —  Brooks  v.  Todd,  79  Ga.  692 ; 
Pope  v.  Solomons,  36  Ga.  54T. 

Minnesota. —  Stein  v.  Swensen.  44  Minn.  218. 

Missouri.  —  Coleman  v.  Cole,  158  Mo.  260; 
Marx  v.  Hart,  166  Mo.  503,  89  Am.  St.  Rep. 
715  :  Western  Storage,  etc.,  Co.  v.  Glasner,  169 
Mo.  38 :  American  Rubber  Co.  v.  Wilson,  55 
Mo.  App.  656  ;  Voorhis  v.  Staed,  63  Mo.  App. 
370  :  Coleman  v.  Cole.  69  Mo.  App.  530.  Com- 
pare  Griebel  v.  Imboden,  158  Mo.  632. 
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Defense  of  Usury. 


USURY. 


Who  Entitled  to  Set  Up  Defense. 


at  least  one  jurisdiction  creditors  of  an  insolvent  debtor  are  expressly  author- 
ized to  set  up  the  defense  of  usury  to  claims  against  the  estate  of  the  insolvent.1 

(3)  Subsequent  Incumbrancers'.  —  In  a  number  of  cases  it  has  been  held  that 
where  the  borrower  gives  a  mortgage  or  deed  of  trust  to  secure  a  usurious 
loan,  the  defense  of  usury  cannot  be  set  up  to  defeat  the  lien  of  the  lender, 
either  wholly  or  in  part,  by  other  creditors  of  the  borrower  claiming  under  a 
subsequent  mortgage,2  deed  of  trust,3  or  judgment  lien.4  In  other  cases, 
however,  other  creditors  of  the  borrower  acquiring  liens  upon  the  properly 
held  as  security  for  the  usurious  indebtedness  have  been  allowed  to  set  up  the 
defense  of  usury  to  the  enforcement  of  the  security.5 

(4)  Purchasers  of  Equity  of  Redemption  —  Usurious  Mortgage.  —  Where  prop- 
erty upon  which  there  is  an  outstanding  mortgage  given  to  secure  a  usurious 
indebtedness  is  sold,  it  is  held,  as  a  general  rule  —  since  the  purchaser  pays 
therefor  only  what  the  equity  of  redemption  is  supposed  to  be  worth  on  the 
basis  that  the  mortgage  is  valid,  and  if  he  were  allowed  to  defeat  the  mortgage 
either  in  whole  or  in  part,  he  would  acquire  a  more  valuable  estate  than  he 
bargained  for,  —  that  the  purchaser  cannot  set  up  the  defense  of  usury  either  as 
a  partial  or  total  defense  to  the  foreclosure  of  the  mortgage;6  and  this  is 

4.  Judgment  Lienors. — Baskins  v.  Calhoun,  45 
Ala.  582;  Mason  v.  Pierce,  142  111.  331;  Car- 
michael  v.  Bodfish,  32  Iowa  418;  Barbour  v. 
Tompkins,  31  W.  Va.  410;  Bensley  v.  Homier, 
42  Wis.  631. 

5.  England.  —  Mansfield  v.  Ogle,  3  Eq.  R. 
907. 

Indiana.  —  Cole  v.  Bansemer,  26  Ind.  94. 
Kentucky.  — ■  Banta  v.   Louisville   Sav.,  etc., 
Co.,  59  S.  W.  Rep.  501,  22  Ky.  L.  Rep.  1045. 
Compare  Foard  v.  Grinter,  (Ky.  1892)  18  S.  W. 
Rep.  1034.  4 

Missouri.  —  Western  Storage,  etc.,  Co.  v. 
Glasner,  169  Mo.  38. 

New  Jersey.  —  Trusdell  v.  Dowden,  47  N.  J. 
Eq.  396. 

New  York.  —  Chamberlain  v.  Dempsey,  (N. 
Y.  Super.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.) 
241  ;  Mutual  L.  Ins.  Co.  v.  Bowen,  47  Barb. 
(N.  Y.)  618;  Carow  v.  Kelly,  59  Barb.  (N.  Y.) 
239;  Dix  v.  Van  Wyck,  2  Hill  (N.  Y.)  522; 
Union  Dime  Sav.  Inst.  v.  Clark,  (Supm.  Ct. 
Spec.  T.)  59  How.  Pr.  (N.  Y.)  342;  Van  Tas- 
sell  v.  Wood,  12  Hun  (N.  Y.)  388;  Thompson 
v.  Van  Vechten,  27  N.  Y.  568 ;  Mason  v.  Lord, 
40  N.  Y.  488. 

Texas.  —  Maloney  v.  Eaheart,  81  Tex.  281; 
Johnston  v.  Lasker  Real-Estate  Assoc.,  2  Tex. 
Civ.  App.  494. 

6.  Purchaser  of  Equity  of  Redemption —  United 
States.  —  De  Wolf  v.  Johnson,  10  Wheat.  (U. 
S.)  392.    See,  however,  Lloyd  v.  Scott,  4  Pet. 

(U.   S.)  20S. 

Alabama.  —  Eslava  v.  New  York  Nat.  Bldg., 
etc.,  Assoc.,  121  Ala.  480;  Johnson  v.  Southern 
Bldg.,  etc.,  Assoc.,  121  Ala.  524;  Turner  v. 
Merchants'  Bank,  126  Ala.  397;  Cain  v.  Gimon, 
36  Ala.  168  :  McGui  re  v.  Van  Pelt,  55  Ala.  344. 

Indiana.  —  Studabaker  v.  Marquardt,  55  Ind. 
34i- 

Iowa.  —  Huston  v.  Stringham,  21  Iowa  36. 
Massachusetts.  —  Green  v.   Kemp,    13  Mass. 
515,  7  Am.  Dec.  169;  Bridge  v.  Hubbard,  15 
Mass.  103. 

Michigan.  —  Gray  v.  H.  M.  Loud,  etc.,  Lum- 
ber Co.,  128  Mich.  427. 

Nebraska.  —  Cheney  v.  Dunlap,  27  Neb.  401 ; 
Building,  etc.,  Assoc.  v.  Walker,  59  Neb.  456. 
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New  York.  —  Carow  v.  Kelly,  59  Barb.  (N. 
Y.)  239;  Dix  v.  Van  Wyck,  2  Hill  (N.  Y.)  522; 
Chapuis  v.  Mathot,  91  Hun  (N.  Y.)  565  ; 
Thompson  V.  Van  Vechten,  27  N.  Y.  568 ; 
Mason  v.  Lord,  40  N.  Y.  488.  Compare  Kelley 
v.  Sprague,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp. 
64,  53  Hun  (N.  Y.)  611. 

Texas.  —  Hamilton-Brown  Shoe  Co.  v.  Mayo, 
8  Tex.  Civ.  App.  164.  See  also  Martin  Brown 
Co.  v.  Perrill,  77  Tex.  199. 

Compare  Hudnit  v.  Nash,  16  N.  J.  Eq.  550. 

In  Stein  v.  Swensen,  44  Minn.  218,  it  was 
held,  under  the  Minnesota  statute  making  all 
usurious  contracts  and  securities  void,  that  a 
sheriff  holding  mortgaged  property  under  a  writ 
of  attachment  was  entitled  to  defend  against 
the  mortgage  on  the  ground  of  usury. 

1.  In  re  Miller,  118  Fed.  Rep.  360  {Georgia 
statute)  ;  Burgwyn  Bros.  Tobacco  Co.  v.  Bent- 
ley,  90  Ga.  508. 

Under  2  Code  Ga.  (1895),  §  2878,  providing 
that  a  creditor  has  no  right  to  collect  usurious 
interest  from  an  insolvent  debtor  to  the  preju- 
dice of  other  creditors,  a  creditor  of  such  a 
debtor  may  set  up  the  defense  of  usury  against 
a  mortgage  by  the  debtor  to  secure  a  usurious 
debt  without  paying  the  principal  and  interest 
due  on  the  debt.  In  re  Miller,  118  Fed.  Rep. 
360. 

2.  Subsequent  Incumbrancers — United  States. 
—  De  Wolf  v.  Johnson,  10  Wheat.  (U.  S.)  392. 

Alabama.  —  Stickney  v.  Moore,  108  Ala.  590. 

Illinois.  —  Darst  v.  Bates,  95  111.  493;  Union 
Nat.  Bank  v.  International  Bank,  123  111.  510. 

Iowa.  —  Powell  v.  Hunt,  n  Iowa  430. 

Kansas.  —  Pritchett  v.  Mitchell,  17  Kan.  355, 
22  Am.  Rep.  287. 

Maryland.  —  Reeder  v.  Martin,  58  Md.  215; 
Fulford  v.  Keerl,  71  Md.  397. 

Michigan.  —  Farmers',  etc.,  Bank  v.  Kimmel, 
1  Mich.  84. 

Vermont.  —  Richardson  v.  Baker,  52  Vt.  617. 

West  Virginia.  —  Lee  v.  Feamster,  21  W. 
Va.  108,  45  Am.  Rep.  549. 

Wisconsin.  —  Ready  v.  Huebner,  46  Wis.  692, 
32  Am.  Rep.  749. 

3.  Lee  v,  Feamster,  21  W.  Va.  108,  45  Am. 
Rep.  549. 
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especially  true  where  the  sale  of  the  equity  of  redemption  is  expressly  made 
subject  to  the  lien  of  the  usurious  mortgage,1  or  when  the  purchaser  expressly 
agrees  as  a  part  of  the  purchase  price  to  pay  the  mortgage  indebtedness,2  or 


New  Hampshire.  —  Ladd  v.  Wiggin,  35  N.  H. 
421,  69  Am.  Dec.  551- 

Neiv  York.  —  Mechanics'  Bank  v.  Edwards,  1 
Barb.  (N.  Y.)  271,  2  Barb.  (N.  Y.)  545;  Post 
v.  Utica  Bank,  7  Hill  (N.  Y.)  391  ;  Wells  v. 
Chapman,  4  Sandf.  Ch.  (N.  Y.)  312;  Sands  v. 
Church,  6  N.  Y.  347;  Wells  v.  Chapman,  4 
Sandf.  Ch.  (N.  Y.)  312.  See,  however,  Cham- 
berlain v.  Dempsey,  (N.  Y.  Super.  Ct.  Gen.  T.) 
14  Abb.  Pr.  (N.  Y.)  241  ;  Morris  v.  Floyd,  5 
Barb.  (N.  Y.)  130. 

Pennsylvania.  —  Bonnell's  Appeal,  (Pa.  1886) 
11  Atl.  Rep.  211  ;  Stayton  v.  Riddle,  114  Pa.  St. 
464.  See,  however,  Fisher  v.  Kahlnan,  3  Phila. 
(Pa.)  213,  15  Leg.  Int.  (Pa.)  325. 

South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160,  55  Am.  St.  Rep.  819. 

Vermont.  —  Reed  v.  Eastman,  50  Vt.  67. 

But  see  Ryan  v.  American  Freehold  Land 
Mortg.  Co.,  96  Ga.  322;  Cade  v.  Lamed,  109 
Ga.  292;  Woolley  v.  Alexander,  99  111.  188; 
Crawford  v.-  Nimmons,  180  111.  143;  Banks  v. 
McClellan,  24  Md.  62,  87  Am.  Dec.  594;  Wash- 
ington Nat.  Bldg.,  etc.,  Assoc.  v.  Andrews,  95 
Md.  696;  M'Alister  v.  Jerman,  32  Miss.  142; 
Chaffe  v.  Wilson,  59  Miss.  42 ;  Cummins  v. 
Wire,  6  N.  J.  Eq.  73;  Zeigler  v.  Maner,  53  S. 
Car.  115,  69  Am.  St.  Rep.  842.  Compare  Peo- 
ple's Bank  v.  Jackson,  43  S.  Car.  86,  49  Am.  St. 
Rep.  823. 

Purchase  under  Warranty  Deed.  —  In  Studa- 
baker  v.  Marquardt,  55  Ind.  341,  it  was  held 
that  the  purchaser  of.  real  estate  with  cove- 
nants of  warranty  and  against  incumbrances 
could  not  avail  himself  as  a  matter  of  defense, 
in  an  action  against  him  to  foreclose  a  mort- 
gage thereon  given  by  his  grantor  to  secure  a 
promissory  note,  of  the  fact  that  the  debt  for 
which  such  note  was  given  was  usurious. 

1.  Arkansas.  —  Hiner  v.  Whitlow,  66  Ark. 
121,  74  Am.  St.  Rep.  74. 

Georgia.  —  Citizens'  Bank  v.  Cook,  61  Ga. 
177. 

Illinois.  —  Henderson  v.  Bellew,  45  111.  322; 
Valentine  v.  Fish,  45  111.  462 ;  Cleaver  v. 
Burcky,  17  111.  App.  92.  See,  however,  Craw- 
ford v.  Nimmons,  180  111.  143. 

Indiana.  —  Stephens  v.  Muir,  8  Ind.  352,  65 
Am.  Dec.  764;  Stein  v.  Indianapolis  Bldg.  Loan 
Fund,  etc.,  Assoc.,  18  Ind.  237,  81  Am.  Dec. 
353- 

Iowa.  —  Frost  v.  Shaw,  10  Iowa  491  ;  Huston 
v.  Stringham,  21  Iowa  36. 

Maryland.  —  Reeder  v.  Martin,  58  Md.  215; 
Fulford  v.  Keerl,  71  Md.  397. 

Massachusetts.  —  Green  v.  Kemp,  13  Mass. 
515,  7  Am.  Dec.  169;  Bridge  v.  Hubbard,  15 
Mass.  96,  8  Am.  Dec.  86. 

Nebraska.  —  National  Mut.  Bldg.,  etc.,  Assoc. 
v.  Retzman,  (Neb.  1903)  96  N.  W.  Rep.  204. 

New  Jersey.  —  Brolasky  v.  Miller,  9  N.  J. 
Eq.  807 ;  Dolman  v.  Cook,  14  N.  J.  Eq.  56 ; 
Conover  v.  Hobart,  24  N.  J.  Eq.  120;  Warwick 
v.  Dawes,  26  N.  J.  Eq.  548 ;  Lee  v.  Stiger,  30 
N.  J.  Eq.  610;  Pinnell  v.  Boyd,  33  N.  J.  Eq. 
600  ;  Trusdell  v.  Dowden,  47  N.  J.  Eq.  396. 

New  York.  —  Barthet  v.  Elias,  (N.  Y.  Super. 


Ct.  Spec.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  364; 
Sands  v.  Church,  6  N.  Y.  347  ;  Hartley  v.  Har- 
rison, 24  N.  Y.  170.  Compare  Smith  v.  Cross, 
16  Hun  (N.  Y.)  487. 

South  Dakota.  —  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160,  ss  Am.  St.  Rep.  819. 

Tennessee.  —  Nance  v.  Gregory,  6  Lea 
(Tenn.)  343,  40  Am.  Rep.  41. 

West  Virginia.  ■ —  Smith  v.  McMillan,  46  W. 
Va.  577. 

Substitution  of  New  Deed. —  The  acceptance 

of  a  deed  expressly  subject  to  an  outstanding 
mortgage  precludes  the  grantee  from  pleading 
usury  against  such  mortgage  ;  and  the  substitu- 
tion of  a  new  deed  with  the  assumption  clause 
omitted,  under  a  claim  that  it  was  inserted  in 
the  first  deed  by  mistake,  will  not  enable  the 
grantee  to  plead  the  usury.  Barthet  v.  Elias, 
(N.  Y.  Super.  Ct.  Spec.  T.)  2  Abb.  N.  Cas.  (N. 
Y.)  364. 

2.  Arkansas.  —  Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346. 

Idaho.  —  Anderson  v.  Oregon  Mortg.  Co., 
(Idaho  1902)  69  Pac.  Rep.  130. 

Illinois.  —  Stiger  v.  Bent,  111  111.  328;  Essley 
v.  Sloan,  116  111.  391. 

Iowa.  —  Hollingsworth  v.  Swickard,  10  Iowa 
385 ;  Burlington  Mut.  Loan  Assoc.  v.  Heider, 
55  Iowa  424 ;  Sullivan  Sav.  Inst.  v.  Copeland, 
71  Iowa  67. 

Louisiana.  —  Mullin  v.  Hart,  31  La.  Ann. 
677. 

Maryland.  —  Hough  v.  Horsey,  36  Md.  181, 
1 1  Am.  Rep.  484 ;  Mahoney  v.  Mackubin,  5*1 
Md.  268 ;  Log  Cabin  Permanent  Bldg.  Assoc.  v. 
Gross,  71  Md.  456;  Fulford  v.  Keerl,  71  Md. 

397- 

Minnesota.  —  Scanlan  v.  Grimmer,  71  Minn. 
351,  70  Am.  St.  Rep.  326. 

Nebraska.  —  McKnight  v.  Phelps,  37  Neb. 
858 ;  Building,  etc.,  Assoc.  v.  Bilan,  59  Neb. 
458;  Male  v.  Wink,  61  Neb.  74b;  People's 
Bldg.,  etc.,  Assoc.  v.  Palmer,  (Neb.  1902)  89 
N.  W.  Rep.  316;  People's  Bldg.,  etc.,  Assoc.  v. 
Pickard,  (Neb.  1901)  96  N.  W.  Rep.  337. 

New  York.  —  Stoney  v.  American  L.  Ins. 
Co.,  11  Paige  (N.  Y.)  635. 

Ohio.  —  Cramer  v.  Lepper,  26  Ohio  St.  59,  20 
Am.  Rep.  756 ;  Jones  v.  Franklin  Ins.  Co.,  40 
Ohio  St.  583;  Essley  v.  Sloan,  116  111.  391. 

Oregon.  —  Frost  v.  Pacific  Sav.  Co.,  42 
Oregon  44. 

Pennsylvania.  —  Bonnell's  Appeal,  (Pa.  1886) 
11  Atl.  Rep.  211;  Fisher  v.  Kahlnan,  3  Phila. 
(Pa.)  213,  15  Leg.  Int.  (Pa.)  325. 

Texas.  —  Vaughn  v.  Mutual  Bldg.  Assoc., 
(Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  1013; 
North  Texas  Bldg.,  etc.,  Assoc.  v.  Hay,  23  Tex. 
Civ.  App.  98 ;  Southern  Home  Bldg.,  etc., 
Assoc.  v.  Winans,  24  Tex.  Civ.  App.  544. 
Vermont.  —  Spaulding  v.  Davis,  51  Vt.  77. 
Virginia.  —  Crenshaw  v.  Clark,  5  Leigh  (Va.) 
65 ;  Dickenson  v.  Bankers  Loan,  etc.,  Co.,  93 
Va.  498. 

Compare  M'Alister  v.  Jerman,  32  Miss.  142. 
What  Constitutes  Assumption.  —  A  purchaser 
of  mortgaged  property  gave  a  bond  and  mort- 
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where  though  the  usurious  mortgage  indebtedness  is  not  expressly  assumed 
by  the  purchaser,  the  amount  thereof  is  deducted  from  the  purchase  price, 
thus  in  effect  forming  part  thereof.1  The  rule  that  the  purchaser  of  the 
equity  of  redemption  cannot  set  up  the  defense  of  usury  to  the  enforcement 
of  the  mortgage  applies  fully  where  it  is  sought  by  way  of  defense  to  have 
the  payments  of  usurious  interest  applied  in  satisfaction  of  the  mortgage 
indebtedness.3  The  fact  that  the  mortgagor  agreed  to  set  up  the  defense  of 
usury  on  foreclosure  of  the  mortgage  does  not  give  to  the  purchaser  the  right 
to  set  up  such  defense  where  the  mortgagor  refuses  to  do  so.3  And  the  fact 
that  the  purchase  of  the  equity  of  redemption  is  under  a  judicial  sale  is 
immaterial  and  does  not  give  to  the  purchaser  any  right  to  set  up  the  defense 
of  usury,4  as,  for  example,  where  the  purchase  was  under  a  foreclosure  sale 
of  a  junior  mortgage  subject  to  the  lien  of  the  prior  usurious  mortgage,5  or 
under  a  sheriff's  sale.6  In  a  number  of  cases,  however,  it  is  held  that  a 
purchaser  generally  from  the  mortgagor,  and  not  of  the  equity  of  redemption 
merely,  may  avail  himself  of  usury  in  a  prior  mortgage.7 

/.  Mortgagor  After  Transfer  of  Equity  of  Redemption.  —  So 
long  as  the  mortgagor  retains  any  interest  in  the  premises  mortgaged  to 
secure  a  usurious  indebtedness,  he  may  set  up  the  defense  of  usury  in  a  suit 
to  foreclose  the  mortgage  ; 8  and  if  after  he  has  parted  with  all  interest  in  the 
mortgaged  premises  he  is  made  a  party  to  the  foreclosure  proceedings  for 
enforcing  a  personal  liability  against  him  in  case  of  a  deficiency  upon  the 
foreclosure  sale,  he  may,  of  course,  set  up  such  defense.9  If  the  mortgagor 
has  parted  with  all  his  interest  in  the  mortgaged  premises  to  one  who  has 
assumed  the  mortgage  debt,  he  cannot  interpose  the  defense  of  usury  in  a 
suit  to  foreclose  in  which  no  personal  judgment  is  asked  against  him  ;  1W  but  if 


gage  for  a  portion  of  the  purchase  price  equal 
to  the  amount  of  a  prior  usurious  mortgage 
then  outstanding,  and  deposited  them  with  a 
third  party,  to  be  delivered  to  the  grantor  in 
the  event  that  the  latter  should  succeed  in 
setting  aside  the  usurious  mortgage  ;  but  if  he 
should  fail  to  do  so,  then  the  purchaser  was 
to  raise  money  on  his  own  mortgage,  and  pay 
off  the  prior  mortgage  therewith.  It  was  held 
that  there  was  no  assumption  of  the  prior 
mortgage  so  as  to  estop  the  purchaser  from 
attacking  it  for  usury.  Berdan  v.  Sedgwick,  44 
N.  Y.  626. 

1.  Stiger  v.  Bent,  11 1  111.  328;  Essley  v. 
Sloan,  116  111.  391. 

2.  Reed  v.  Eastman,  50  Vt.  67. 

3.  Stayton  v.  Riddle,  114  Pa.  St.  464,  the 
court  pointing  out  that  to  allow  the  purchaser 
under  such  circumstances  to  set  up  the  defense 
of  usury  would  be  in  effect  decreeing  specific 
performance  of  the  mortgagor's  agreement  to 
defend  against  the  usury. 

4.  Lee  v.  Stiger,  30  N.  J.  Eq.  610;  Nance  v. 
Gregory,  6  Lea  (Tenn.)  343,  40  Am.  Rep.  41. 

5.  Warwick  v.  Dawes,  26  N.  J.  Eq.  548; 
Sands  v.  Church,  6  N.  Y.  347. 

6.  Stayton  v.  Riddle,  114  Pa.  St.  464.  See 
also  Turner  v.  Merchants  Bank,  126  Ala.  397. 

7.  Illinois. — ■  Maher  v.  Lanfrom,  86  111.  513; 
Crawford  v.  Nimmons,  180  111.  143;  Wightman 
v.  Suddard,  93  111.  App.  142.  See  also  Woolley 
v.  Alexander,  99  111.  188. 

Nebraska.  —  National  Mut.  Bldg.,  etc.,  Assoc. 
v.  Retzman,  (Neb.  1903)  96  N.  W.  Rep.  204. 

New  Jersey.  —  Cummins  v.  Wire,  6  N.  J.  Eq. 
73  ;  Pinnell  v.  Boyd,  33  N.  J.  Eq.  600  ;  Camden 
F.  Ins.  Co.  v.  Reed,  (N.  J.  1897)  38  Atl.  Rep. 
667. 


New  York.  —  Post  v.  Dart,  8  Paige  (N,  Y.) 
639 ;  Brooks  v.  Avery,  4  N.  Y.  229  ;  Berdan  v. 
Sedgwick,  44  N.  Y.  626  ;  Vilas  v.  McBride,  62 
Hun  (N.  Y.)  324. 

South  Carolina.  —  Zeigler  v.  Maner,  53  S. 
Car.  115,  69  Am.  St.  Rep.  842. 

Wisconsin.  —  Newman  v.  Kershaw,  10  Wis. 
333- 

See  also  In  re  Kellogg,  113  Fed.  Rep.  120. 
But  see  Studabaker  v.  Marquardt,  55  Ind.  341. 

8.  By  Mortgagor  After  Transfer  of  Equity  of 
Redemption.  —  People's  Bldg.,  etc.,  Assoc.  v. 
Palmer,  (Neb.  1902)  89  N.  W.  Rep.  316.  See 
also  Richardson  v.  Field,  6  Me.  303. 

Sale  Pendente  Lite.  —  Where,  in  a  foreclosure 
action  in  which  the  defendant  interposed  the 
plea  of  usury,  and  the  plaintiff  had  judgment 
in  his  favor  at  Special  Term,  the  General  Term 
directed  a  retrial,  with  a  submission  to  a  jury 
of  the  question  of  usury,  it  was  held  that  the 
fact,  subsequently  set  up  by  amended  pleadings, 
that  since  the  joining  of  issue  the  mortgagor 
had  sold  his  interest  in  the  mortgaged  prem- 
ises, and  had  been  adjudicated  a  bankrupt,  did 
not  change  the  legal  status  of  the  parties,  and 
the  question  of  usury  must  be  submitted  to  a 
jury.  Devlin  v.  Shannon,  (Supm.  Ct.  Spec. 
T.)  65  How.  Pr.  (N.  Y.)  148. 

Sale  by  Mortgagor  with  Covenant  to  Defend 
Against  Mortgage  to  Extent  of  Usury.  —  Ken- 
nedy v.  Quigg,  6  Pa.  Super.  Ct.  53,  41  W.  N. 
C.  (Pa.)  254. 

9.  By  Mortgagor. —  Male  v.  Wink,  61  Neb. 
748 ;  People's  Bldg.,  etc.,  Assoc.  v.  Palmer, 
(Neb.  1902)  89  N.  W.  Rep.  316.  See  also 
Stephens  v.  Muir,  8  Ind.  352,  65  Am.  Dec. 
764. 

10.  National  L.  Ins.  Co.  v.  Olmsted,  52  Iowa 
537  Volume  XXIX 


Defense  of  Usury . 


USURY.  Who  Entitled  to  Set  Up  Defense. 


the  conveyance  to  the  purchaser  who  assumes  the  mortgage  is  afterwards 
surrendered,  or  if  the  title  becomes  revested  in  the  mortgagor,  by  deed  not 
subject  to  the.  mortgage,  he  becomes  restored  to  his  right  of  attacking  the 
mortgage  for  usury.1 

g.  Persons  Assuming  Payment  of  Usurious  Debt.  —  One  who  for  a 
valuable  consideration  assumes  the  payment  of  the  usurious  indebtedness  of 
another  cannot  set  up  the  usurious  nature  of  the  indebtedness  assumed  in 
defense  of  liability  on  his  contract  of  assumption.3 

h.  Corporations.  —  In  New  York  it  was  enacted  in  1850  that  "  no  cor- 
poration shall  hereafter  interpose  the  defense  of  usury  in  any  action,"  3  and 
similar  statutes  have  been  enacted  in  other  jurisdictions.4  The  effect  of  such 
a  statute  is  a  repeal  of  the  usury  laws  as  regards  loans  to  corporations.5  The 
prohibition  has  been  held  to  include  all  corporations,6  such  as  national  banks,7 
insurance  companies,8  municipal  corporations,9  and  foreign  corporations.10 

Conflict  of  Laws.  —  A  state  statute  denying  to  corporations  the  defense  of 
usury  will  operate  to  prohibit  such  defense  when  a  corporation  of  the  state  is 
sued  therein  on  a  contract  entered  into  in  another  state  and  alleged  to  be 
usurious  by  the  laws  of  the  latter  state,11  or  when  such  corporation  is  sued  in 
another  jurisdiction  on  a  contract  entered  into  in  the  state  of  its  domicil.18 
So  a  foreign  corporation  is  barred  from  interposing  the  defense  of  usury  to 
an  action  on  a  contract  entered  into  in  a  state  prohibiting  such  defense, 
whether  suit  is  brought  in  such  state  13  or  in  the  corporation's  domicil.14 

In  Arkansas  it  has  been  held  that  if  one  part- 
ner, for  valuable  consideration  passing  from  his 
copartner,  assumes  the  payment  of  the  partner- 
ship debts,  he  cannot  plead  usury  as  to  his  part- 
ner's share  of  the  debt  so  assumed.  Farmers', 
etc.,  Sav.  Co.  v.  Bazore,  67  Ark.  252. 

3.  Corporations.  —  Laws  N.  Y.  1850,  c.  172,  § 
1,  4  Heydecker's  Gen.  Laws  N.  Y.  (1901),  p. 
4784. 

4.  See  the  local  statutes. 

5.  The  Vigilancia,  (C.  C.  A.)  73  Fed.  Rep. 
452;  Bramhall  v.  Atlantic  Nat.  Bank,  36  N.  J. 
L.  243  ;  Stevens  v.  Watson,  4  Abb.  App.  Dec. 
(N.  Y.)  302 ;  Frazier  v.  Trow's  Printing,  etc., 
Co.,  24  Hun  (N.  Y.)  281  ;  Curtis  v.  Leavitt,  15 
N.  Y.  9 ;  Southern  L.  Ins.,  etc.,  Co.  v.  Packer, 
17  N.  Y.  si;  Belmont  Branch  of  Ohio  State 
Bank  v.  Hoge,  35  N.  Y.  65  ;  Graves  v.  Lovell, 
38  N.  Y.  Super.  Ct.  154;  Danville  v.  Pace,  25 
Gratt.  (Va.)  i,  18  Am.  Rep.  663.  See,  how- 
ever, Union  Nat.  Bank  v.  Louisville,  etc.,  R. 
Co.,  145  111.  208. 

6.  De  Roe  v.  Smith,  4  Thomp.  &  C.  (N.  Y.) 
690. 

7.  Anderson-Tully  Co.  v.  Rozelle,  68  Ark. 
307. 

8.  Hartford  F.  Ins.  Co.  v.  Hadden.  28  111.  260. 

9.  Danville  v.  Pace,  25  Gratt.  (Va.)  1,  18 
Am.  Rep.  663. 

10.  Lane  v.  Watson,  51  N.  J.  L.  186  ;  Smith  v. 
Alvord,  63  Barb.  (N.  Y.)  415;  Southern  L. 
Ins.,  etc.,  Co.  v.  Packer,  17  N.  Y.  51.  See,  how- 
ever, McGregor  v.  Covington,  etc.,  R.  Co.,  1 
Disney  (Ohio)  509. 

11.  Curtis  v.  Leavitt,  15  N.  Y.  9.  See  also 
Rosa  v.  Butterfield,  33  N.  Y.  668. 

12.  The  Vigilancia,  68  Fed.  Rep.  781. 

13.  Smith  v.  Alvord,  63  Barb.  (N.  Y.)  415; 
Southern  L.  Ins.,  etc.,  Co.  v.  Packer,  17  N.  Y. 
51.  See  also  Junction  R.  Co.  v.  Ashland  Bank, 
12  Wall.  (U.  S.)  226;  Lane  v.  W  tson,  51  N. 
J.  L.  186. 

14.  Binghamton  Trust  Co.  v.  Auten,  68  Ark. 
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354.  Compare  Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Andrews,  95  Md.  696. 

And  in  such  a  case  it  has  been  held  that  the 
fact  that  the  mortgagor  has  pending  a  suit  to 
set  aside  the  conveyance  by  him  of  the  equity 
oi  redemption  is  immaterial,  unless  in  the  fore- 
closure suit  the  mortgagor  makes  his  answer  a 
cross-bill,  sets  up  the  alleged  fraud  in  the  con- 
veyance by  him,  and  asks  that  the  conveyance 
be  set  aside,  that  his  grantees  be  discharged 
from  the  assignment  of  the  debt,  and  that  his 
own  personal  liability  therefor  be  declared  and 
enforced.  National  L.  Ins.  Co.  v.  Olmsted,  52 
Iowa  354. 

If  a  borrower  of  money  makes  an  absolute 
deed  to  realty  to  secure  the  payment  of  a  debt 
tainted  with  usury,  and  then,  on  sufficient  con- 
sideration, procures  the  grantee  to  execute  a 
bond  for  title  in  favor  of  a  third  person,  con- 
ditioned to  convey  the  land  to  the  obligee  on 
payment  of  the  original  debt,  the  borrower 
thereby  deprives  himself  of  the  right  to  redeem 
the  land  or  to  avoid  the  deed  for  usury,  and 
his  personal  representative  has  no  greater  rights 
than  his  intestate  had.  Scott  v.  Williams,  100 
Ga  540,  62  Am.  St.  Rep.  340. 

1.  More  v.  Deyoe,  22  Hun  (N.  Y.)  208; 
Knickerbocker  L.  Ins.  Co.  v.  Nelson,  78  N.  Y. 
137,  7  Abb.  N.  Cas.  (N.  Y.)  170. 

2.  Person  Assuming  Payrpsnt  of  Usurious  De'ot. 
■ —  Speakman  v.  Oaks,  97  Ala.  503  ;  Pickett  v. 
Merchants'  Nat.  Bank,  32  Ark.  346 ;  Tenny  v. 
Porter,  61  Ark.  329;  Farmers',  etc.,  Sav.  Co. 
v.  Bazore,  67  Ark.  252 ;  Morse  v.  Wilcoxson, 
(Ky.  1895)  30  S.  W.  Rep.  612;  Dennistoun  v. 
Potts,  26  Miss.  13;  Burwell  v.  Burgwyn,  105 
N.  Car.  498. 

Where  a  testator  directed  that  one  of  his 
residuary  legatees  should  be  answerable  for  all 
debts  due  to  him  from  the  father  of  the  legatee, 
it  was  held  that  a  usurious  debt  must  be  de- 
ducted from  the  legatee's  share.  Stanton  v. 
Knight,  1  Sim.  482. 
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Retroactive  Effect  of  Statute.  —  In  Nezv  York  and  Virginia  it  has  been  held  that 
the  provision  that  "  no  corporation  shall  hereafter  interpose  the  defense  of 
usury  in  any  action  "  had  a  retroactive  effect  so  as  to  prevent  a  corporation 
from  interposing  the  defense  to  a  contract  entered  into  prior  to  the  enactment 
of  the  statute.1 

Assignees  and  Representatives  of  Corporations.  —  Where  a  corporation  cannot  inter- 
pose  the  defense  of  usury  its  assignees  or  representatives  cannot  interpose 
the  defense.* 

Sureties  and  Guarantors  on  Corporate  Obligations  for  money  borrowed  are  held  to  be 
within  the  statute  and  prohibited  from  defending  on  the  ground  of  usury.3 

Usury  as  Ground  for  Affirmative  Relief.  —  The  statute  also  prohibits  a  corporation 
from  setting  up  usury  as  a  ground  for  affirmative  relief  from  usurious  contracts, 
as  it  cannot  accomplish  by  indirection  what  it  cannot  do  directly.4 

Corporation  as  Assignee.  —  The  statutory  prohibition  has,  however,  been  held  to 
apply  only  to  contracts  made  by  the  corporation;  hence,  where  it  has  suc- 
ceeded to  the  right  of  a  party  who  might  have  set  up  usury,  the  corporation 
may  also  set  it  up.5 

i.  Usury  in  Assignment  of  Chose  in  Action.  — Where  usury  enters 
into  the  transfer  or  assignment  of  a  chose  in  action  which  had  a  valid  incep- 
tion, the  authorities  are  not  in  accord  upon  the  question  whether  the  obligor 
upon  the  chose  in  action  so  transferred  or  assigned  may,  when  sued  by  the 
assignee  or  transferee,  set  up  as  a  defense  the  usurious  consideration  of  the 
assignment.  In  a  few  cases  it  has  been  held  that  the  usurious  consideration 
of  the  transfer  or  assignment  invalidated  the  title  of  the  transferee  or  assignee 
and  would  prevent  his  recovery  against  the  obligor;6  but  as  a  general  rule  it 


299,  82  Am.  St.  Rep.  29s;  Lane  v.  Watson,  51 
N.  J.  L.  186.  But  see  Craven  v.  Atlantic,  etcv 
R.  Co.,  77  N.  Car.  289,  where  the  contrary  was 
held. 

1.  Retroactive  Effect  of  Statute.  —  Curtis  v. 
Leavitt,  15  N.  Y.  9 ;  Southern  L.  Ins.,  etc.,  Co. 
v.  Packer,  17  N.  Y.  51;  Danville  v.  Pace,  25 
Gratt.  (Va.)  i,  18  Am.  Rep.  663. 

Where  a  banking  .association  had  given  its 
bonds,  payable  abroad  and  governed  by  the  law 
of  a  foreign  country,  it  was  held  that  under  the 
Neiv  York  statute  forbidding  a  corporation  to 
interpose  the  defense  of  usury,  such  defense 
was  not  open  to  the  receiver  of  the  association 
in  insolvency,  although  it  had  been  pleaded  and 
proof  had  been  made  before  the  passage  of  the 
act.    Curtis  v.  Leavitt,  15  N.  Y.  9. 

2.  The  Vigilancia,  (C.  C.  A.)  73  Fed.  Rep. 
452,  68  Fed.  Rep.  781  ;  Butterworth  v.  O'Brien, 
28  Barb.  (N.  Y.)  187,  23  N.  Y.  275  ;  Curtis  v. 
Leavitt,  15  N.  Y.  9  ;  Rosa  v.  Butterfield,  33  N. 
Y.  668;  Smith  v.  Isle  of  Wight  Co.,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  300. 

Receiver. —  Curtis  v.  Leavitt,  15  N.  Y.  9. 
Judgment  Creditors  of  Corporation.  —  The  Vigi- 
lancia, 68  Fed.  Rep.  781. 

3.  Sureties  and  Guarantors. —  Freese  v.  Brown- 
ell,  35  N.  J.  L.  285,  10  Am.  Rep.  239;  Lane  v. 
Watson,  51  N.  J.  L.  186;  Smith  v.  Alvord,  63 
Barb.  (N.  Y.)  415;  Rosa  v.  Butterfield,  33  N. 
Y.  669;  Stewart  v.  Bramhall,  74  N.  Y.  85,  11 
Hun  (N.  Y.)  139;  Smith  v.  Isle  of  Wight  Co., 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  300;  Lud- 
dington  v.  Kirk,  (N.  Y.  City  Ct.  Gen.  T.)  16 
Misc.  (N.  Y.)  301,  (Supm.  Ct.  App.  T.)  17  Misc. 
(N.  Y.)  129;  Strong  v.  New  York  Laundry 
Mfg.  Co.,  37  N.  Y.  Super.  Ct.  280.  See  also 
New  York  First  Nat.  Bank  v.  Morris,  4  Thomp. 
&  C.  (N.  Y.)  182;  De  Roe  v.  Smith,  4  Thomp. 


&  C.  (N.  Y.)  690.  But  see  Hungerford's  Bank 
v.  Dodge,  30  Barb.  (N.  Y.)  626. 

Accommodation  Indorser.  —  Stewart  v.  Bram- 
hall, 74  N.  Y.  85. 

4.  Ground  for  Affirmative  Relief.  —  Belmont 
Branch  of  Ohio  State  Bank  v.  Hoge,  7  Bosw. 
(N.  Y.)  543;  Isle  of  Wight  Co.  v.  Smith,  51 
Hun  (N.  Y.)  562;  Curtis  v.  Leavitt,  15  N.  Y. 
9.  See  also  Southern  L.  Ins.,  etc.,  Co.  v. 
Packer,  17  N,  Y.  51. 

5.  Corporation  as  Assignee. —  Merchants  Exch. 
Nat.  Bank  v.  Commercial  Warehouse  Co.,  49 
N.  Y.  635,  holding  that  a  corporation  which 
had  acquired  the  rights  of  a  pledgor  could  re- 
cover the  property  pledged  on  the  ground  of 
usury  in  the  debt  secured  by  t  pledge.  But 
see  Union  Nat,  Bank  v.  International  Bank,  22 
IH.  App.  652. 

6.  Usury  in  Assignments. —  Lowes  v.  Mazzar- 
redo,  i  Stark.  385,  2  E.  C.  L.  149;  Chapman  v. 
Black,  2  B.  &  Aid.  588;  Gaither  v.  Farmers', 
etc.,  Bank,  1  Pet.  (U.  S.)  43;  Lloyd  v.  Scott,  4 
Pet.  (U.  S.)  205 ;  Nichols  v.  Fearson,  7  Pet. 
(U.  S.)  103 ;  Lloyd  v.  Keach,  2  Conn.  175,  7 
Am.  Dec.  256;  Freeman  v.  Brittin,  17  N.  J.  L. 
191;  Fish  v.  De  Wolf,  4  Bosw.  (N.  Y.)  573; 
Whitworth  v.  Adams,  5  Rand.  (Va.)  333. 

In  Lowe  v.  Waller,  2  Dougl.  736,  the  rule  was 
laid  down  that  a  bona  fide  holder  of  a  bill  valid 
in  its  inception  cannot  recover  when  the  payee's 
indorsement,  through  which  he  must  claim  title, 
has  been  made  upon  a  usurious  consideration. 
But  if  the  first  indorsement  was  valid,  a  subse- 
quent usurious  indorsement  will  not  affect  such 
bona  fide  holder  ;  because  such  intermediate  in- 
dorsement is  not  necessary  to  his  title  to  sue 
the  original  parties  to  the  bill. 

In  the  leading  case  of  Lloyd  v.  Keach,  2  Conn. 
175.  7  Am.  Dec.  256,  Swift,  C.  J.,  said:  "On 
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is  held  that  even  though  the  consideration  of  the  assignment  is  usurious,  the 
transferee  or  assignee  acquires  a  valid  title  as  against  the  obligor,  and  the 
latter  cannot  avoid  his  obligation  on  the  ground  of  usury  in  the  transferor 
assignment;1  and  it  is  so  held,  even  though  the  indorsee  received  the  paper 
merely  as  collateral  security.2  A  fortiori,  the  assignor  may  enforce  the  chose 
in  action  in  case  of  a  reassignment  to  him.3  Of  course,  if  the  transferee  or 
assignee  seeks  to  enforce  any  liability  against  his  immediate  assignor  upon  the 
contract  of  transfer  or  assignment,  the  latter  may  show  the  usury.4 

XII.  Proof  of  Usury  —  1.  Admissibility  of  Evidence.  —  The  general  rules  of 
evidence  apply,  ordinarily,  with  regard  to  the  admissibility  of  evidence  to 
prove  usury.5 

Parol  Evidence.  —  The  general  rule  that  parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  contract  does  not  render  inadmissible  parol  evidence 
to  show  that  an  obligation  valid  on  its  face  is  in  fact  usurious.6 


this  point  there  can  be  no  doubt.  The  indorsee 
of  a  note  must  show  a  legal  right,  that  he  came 
lawfully  by  the  possession  of  it,  to  entitle  him 
to  recover.  Of  course  it  is  competent  for  the 
defendant  to  show  that  he  had  no  legal  right, 
or  that  the  possession  was  not  lawful." 

1.  England.  —  Parr  v.  Eliason,  i  East  92 ; 
Daniel  v.  Cartony,  1  Esp.  275. 

United  States.  —  Oates  v.  Montgomery  First 
Nat.  Bank,  100  U.  S.  239. 

Arkansas.  —  Cocke  v.  Cross,  57  Ark.  87. 

District  of  Columbia.  ■ —  Kendall  v.  Vanderlip, 
2  Mackey  (D.  C.)  105. 

Georgia.  —  Partridge  v.  Williams,  72  Ga.  807. 

Indiana.  —  Conwell  v.  Pumphrey,  9  Ind.  135, 
68  Am.  Dec.  611;  Hosier  v.  Eliason,  14  Ind. 
S23. 

Kentucky.  —  Littell  v.  Hord,  Hard.  (Ky.)  87. 
Maine.  —  Clapp  v.  Hanson,  15  Me.  345. 
Maryland.  —  Burt  v.   Gwinn,  4  Har.  &  J. 
(Md.)  507. 

Massachusetts.  —  Knights  v.  Putnam,  3  Pick. 
(Mass.)  184. 

New  Jersey.  —  Freeman  v.  Brittin,  17  N.  J. 
L.  191;  Stevens  v.  Reeves,  33  N.  J.  Eq.  427; 
Importers,  etc.,  Nat.  Bank  v.  Littell,  47  N.  J.  L. 
233- 

New  York.  —  Bush  v.  Livingston,  2  Cai.  Cas. 
(N.  Y.)  66,  2  Am.  Dec.  316;  Munn  v.  Commis- 
sion Co.,  15  Johns.  (N.  Y.)  44,  8  Am.  Dec.  219; 
Catlin  v.  Gunter,  11  N.  Y.  368,  62  Am.  Dec. 
113;  Cameron  v.  Chappell,  24  Wend.  (N.  Y.) 
94;  Stewart  v.  Bramhall,  11  Hun  (N.  Y.) 
139.  But  see  Dowe  v.  Schutt,  2  Den.  (N.  Y.) 
621. 

North  Carolina.  —  Collier  v.  Nevill,  3  Dev.  L. 
(14  N.  Car.)  31. 

Ohio.  —  Smith  v.  Exchange  Bank,  26  Ohio 
St.  141. 

South  Carolina.  —  Foltz  v.  Mey,  1  Bay  (S. 
Car.)  486;  King  v.  Johnson,  3  McCord  L.  (S. 
Car.)  365. 

Vermont.  —  Cady  v.  Goodnow,  49  Vt.  400. 

Wisconsin.  —  Cowles  v.  McVickar,  3  Wis. 
725;  Armstrong  v.  Gibson,  31  Wis.  66,  11  Am. 
Rep.  599. 

It  is  no  defense  to  the  maker  of  a  note  that  a 
certain  guaranty  thereon  was  tainted  with 
usury.  Armstrong  v.  Gibson,  31  Wis.  61,  11 
Am.  Rep.  S99- 

Mortgagor.  —  The  mortgagor  in  a  valid  mort- 
gage is  not  entitled  to  defeat  it  by  reason  of  its 
having  been  assigned  by  the  mortgagee  as  secu- 


rity for  a  usurious  debt.  Warner  v.  Gouver- 
neur,  1  Barb.  (N.  Y.)  36;  Stevens  v.  Reeves, 
33  N.  J.  Eq.  427. 

2.  Kendall  v.  Vanderlip,  2  Mackey  (D.  C.) 
105  ;  Partridge  v.  Williams,  72  Ga.  807  ;  Zellner 
v.  Mobley,  84  Ga.  746,  20  Am.  St.  Rep.  390. 

In  Zellner  v.  Mobley,  84  Ga.  746,  20  Am.  St. 
Rep.  390,  the  assignee  of  a  warehouse  receipt  as 
security  for  a  usurious  loan  was  allowed  to  re- 
cover in  trover  against  the  warehouseman  for 
conversion  of  the  property  bailed. 

3.  Warner  v.  Gouverneur,  1  Barb.  (N.  Y.) 
36. 

Right  of  Assignor. —  Where  the  payee  of  a 
note  indorsed  it  to  A  on  a  usurious  cousidera- 
tion,  and  A  afterwards  failed  in  an  action 
against  the  maker  on  the  ground  of  usury,  it 
was  held  that  such  payee  might  nevertheless  re- 
cover against  the  maker,  and,  semble,  that  the 
ground  of  the  failure  of  the  former  action  might 
be  proved  by  any  person  at  the  trial,  and  it  was 
not  necessary  to  prove  a  reindorsement  by  the 
usurer  to  the  payee.  Bidwell  v.  Stanton,  Taylor 
(U.  C.)  504- 

4.  Yankey  v.  Lockheart,  4  J.  J.  Marsh.  (Ky.) 
276. 

5.  Admissibility  of  Evidence. —  Tucker  v.  Wil- 
amouicz,  8  Ark.  157;  Johnson  v.  Davis,  97  Ga. 
282 ;  Banning  v.  Hall,  70  Minn.  89 ;  Kommer 
v.  Harrington,  83  Minn.  114;  Springfield  First 
Nat.  Bank  v.  Haulenbeek,  65  Hun  (N.  Y.)  54; 
Tucker  v.  Coffin,  7  Tex.  Civ.  App.  415;  Wheat- 
ley  v.  Waldo,  36  Vt.  237. 

6.  Parol  Evidence  —  England.  —  Massa  v. 
Dauling,  2  Stra.  1243. 

United  States.  —  Scott  v.  Lloyd,  9  Pet.  (U. 
S.)  418. 

Arkansas.  —  Tucker  v.  Wilamouicz,  8  Ark. 
157;  Levy  v.  Brown,  11  Ark.  16. 

Georgia.  —  Wilkinson  v.  Wooten,  59  Ga.  584. 
Iowa.  —  Seekel  v.    Norman,   71    Iowa  264; 
Heffner  v.  Brownell,  82  Iowa  104. 

Kentucky.  —  Lear  v.  Yarnel,  3  A.  K.  Marsh. 
(Ky.)  419. 

Massachusetts.  —  Train  v.  Collins,  2  Pick. 
(Mass.)  145.  Compare  Butterfield  v.  Kidder, 
8  Pick.  (Mass.)  512;  Flints.  Sheldon,  13  Mass. 
443,  7  Am.  Dec.  162. 

Mississippi.  —  Luckett  v.  Henderson,  12 
Smed.  &  M.  (Miss.)  334;  Grayson  v.  Brooks, 
64  Miss.  410. 

.New  Jersey.  —  Denyse  v.  Crawford,  18  N.  J. 
L.  325- 
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Other  Usurious  Transactions.  —  Evidence  of  other  usurious  transactions,  either 
between  the  parties  to  a  contract  alleged  to  be  usurious  1  or  between  the  lender 
and  third  persons,3  is  not  admissible  to  show  that  the  contract  in  question  is 
usurious. 

Parties  as  Witnesses.  —  The  common-law  disability  of  interested  parties  to 
testify  was  largely  removed  as  to  usury  in  the  several  jurisdictions  at  an 
early  day.3 

2.  Burden  of  Proof.  —  The  burden  of  proving  the  usurious  character  of  a 
transaction  is  upon  the  party  alleging  it.4  Thus,  where  a  contract  governed 
by  the  laws  of  a  foreign  state  is  attacked  on  the  ground  of  usury,  the  burden 

Iowa.  —  Hough  v.  Hamlin,  57  Iowa  359; 
Seekel  v.  Norman,  78  Iowa  254;  Stoddard  v. 
Lloyd,  79  Iowa  1 1  ;  Ammerman  v.  Ross,  84  Iowa 
359 ;  Richards  v.  Purdy,  90  Iowa  502,  48  Am. 
St.  Rep.  458. 

Kansas.  —  Lathrop  v.  Davenport,  20  Kan. 
285. 

Kentucky.  —  Newman  v.  Blades,  (Ky.  1900) 
54  S.  W.  Rep.  849  ;  Ludlow  v.  Ludlow,  etc.,  Coal 
Co.,  66  S.  W.  Rep.  615,  23  Ky.  L.  Rep.  1815. 
Maine.  —  Warren  v.  Coombs,  20  Me.  139. 
Maryland.' — Rappanier  v.  Bannon,  (Md. 
1887)  8  Atl.  Rep.  555;  Williams  v.  Banks,  19 
Md.  22. 

Minnesota.  —  Lukens  v.  Hazlett,  37  Minn. 
441  ;  Hass  v.  Camp,  40  Minn.  329 ;  Phelps  v. 
Montgomery,  60  Minn.  303. 

Nebraska.  —  Olmsted  v.  New  England  Mortg. 
Security  Co.,  1 1  Neb.  487 ;  New  England 
Mortg.  Security  Co.  v.  Sandford,  16  Neb.  689. 

New  Jersey.  ■ —  Grosvenor  v.  Flax,  etc.,  Mfg. 
Co.,  2  N.  J.  Eq.  453  ;  Brolasky  v.  Miller,  8  N. 
J.  Eq.  789 ;  Barcalow  v.  Sanderson,  iy  N.  J. 
Eq.  460;  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
481  ;  Morris  v.  Taylor,  22  N.  J.  Eq.  438;  Chew 
v.  Ferrari,  29  N.  J.  Eq.  380  ;  Berdan  v.  School 
Dist.  No.  38,  47  N.  J.  Eq.  8. 

New  York.  —  Frank  v.  Davis,  (Supm.  Ct. 
Gen.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  419;  Sey- 
mour v.  Marvin,  11  Barb.  (N.  Y.)  80;  Stuart  v. 
Mechanics,  etc.,  Bank,  19  Johns.  (N.  Y.)  508; 
Cutler  v.  Wright,  22  N.  Y.  472;  Thomas  v. 
Murray,  32  N.  Y.  605  ;  Thurston  v.  Cornell,  38 
N.  Y.  281  ;  Valentine  v.  Conner,  40  N.  Y.  248, 
100  Am.  Dec.  476  ;  Guardian  Mut.  L.  Ins.  Co. 
v.  Kashaw,  66  N.  Y.  544;  Haughwout  v.  Gar- 
rison, 69  N.  Y.  339;  Bayliss  v.  Cockcroft,  81 
N.  Y.  363,  affirming  8  N.  Y.  Wkly.  Dig.  153; 
Stillman  v.  Northrup,  109  N.  Y.  477;  Baldwin 
v.  Doying,  114  N.  Y.  452;  Sweeney  v.  Peaslee, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  225; 
Milliken  v.  Golden,  73  Hun  (N.  Y.)  212;  Fried- 
man v.  Bruner,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  Y.)  474;  Newman  v.  Simpson,  31  N.  Y. 
App.  Div.  628. 

Oregon. —  Poppleton  v.  Nelson,  12  Oregon 
349- 

South  Carolina.  —  New  England  Mortg.  Se- 
curity Co.  v.  Baxley,  44  S.  Car.  81. 

Tennessee.  —  Hughes  v.  Marquet,  85  Tenn. 
127. 

Texas.  —  Rutherford  v.  Smith,  28  Tex.  322  : 
Cole  v.  Horton,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  503  ;  Cotton  States  Bldg.  Co.  v.  Peightal, 
28  Tex.  Civ.  App.  575;  Hillsboro  Oil  Co.  v. 
Citizens'  Nat.  Bank,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  336. 

Vermont.  —  McDaniels  v.  Barnum,  5  Vt. 
2  79- 
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New  York.  —  Mudgett  v.  Goler,  18  Hun  (N. 
Y.)  302. 

Texas.  —  Smith  v.  Stevens,  81  Tex.  461. 
Compare  Monnett  v.  Monnett,  46  Ohio  St. 
30;  Bowers  v.  Douglass,  2  Head  (Tenn.)  376. 

1.  Other  Usurious  Transactions.  —  Eagle  Bank 
v.  Rigney,  33  N.  Y.  613.  See  also  Willard  v. 
Pinard,  65  Vt.  160. 

2.  Ottillie  v.  Waechter,  33  Wis.  255. 

3.  Parties  as  Witnesses  —  Alabama.  —  Boil- 
ing v.  Logan,  4  Ala.  169;  Paul  v.  Meek,  6  Ala. 
753  ;  Logan  v.  Hodges,  7  Ala.  66. 

Connecticut.  —  Williams  v.  Denison,  16  Conn. 
28. 

Delaware.  —  Banner  v.  Gregg,  1  Harr.  (Del.) 
523- 

Maine.  —  Goodwin  v.  Appleton,  22  Me.  453  ; 
Myrick  v.  Hasey,  27  Me.  9,  46  Am.  Dec.  583. 

Massachusetts.  —  Little  v.  Rogers,  1  Met. 
(Mass.)  108;  Brickett  v.  Minot,  7  Met.  (Mass.) 
291;  Frye  v.  Barker,  2  Pick.  (Mass.)  65; 
Knights  v.  Putnam,  3  Pick.  (Mass.)  171; 
Wheaton  v.  Tisdale,  9  Mass.  326. 

New  York.  —  Henry  v.  Salina  Bank,  3  Den. 
(N.  Y.)  593  ;  Savage  v.  Todd,  9  Paige  (N.  Y.) 
578;  Starkweather  v.  Mathews,  2  Hill  (N.  Y.) 
131  ;  Vermilyea  v.  Rogers,  4  Hill  (N.  Y.)  567; 
Miller  v.  M'Cagg,  4  Hill  (N.  Y.)  35  ;  Burns  v. 
Kempshall,  24  Wend.  (N.  Y.)  360,  4  Hill  (N. 
Y.)  468.  But  see  Henry  v.  Salina  Bank,  5  Hill 
(N.  Y.)  523  ;  Stevens  v.  White,  5  Hill  (N.  Y.) 
548. 

4.  Burden  of  Proofs- England.  —  Ex  p.  Lyne, 
5  Jur.  1089. 

United  States.  —  Ewing  v.  Howard,  7  Wall. 
(U.  S.)  499 ;  McAleese  v.  Goodwin,  32  U.  S. 
App.  650,  69  Fed.  Rep.  759  ;  Dygert  v.  Vermont 
L.  &  T.  Co.,  (C.  C.  A.)  94  Fed.  Rep.  913  ;  In  re 
Kellogg,  113  Fed.  Rep.  120. 

Alabama.  —  Woolsey  v.  Jones,  84  Ala.  88; 
Smith  v.  Lehman,  85  Ala.  394. 

Arkansas.  —  Baird  v.  Millwood,  51  Ark.  548; 
Taylor  v.  Van  Buren  Bldg.  Assoc.,  56  Ark.  340  ; 
Holt  v.  Kirby,  57  Ark.  256;  Richardson  v. 
Shattuck,  57  Ark.  347 ;  Garvin  v.  Linton,  62 
Ark.  370 ;  Jarvis  v.  Southern  Grocery  Co.,  63 
Ark.  225. 

Georgia.  —  Holland  v.  Chambers,  22  Ga.  193  ; 
Hudson  v.  Equitable  Mortg.  Co.,  100  Ga.  83; 
Finney  v.  Equitable  Mortg.  Co.,  11 1  Ga.  108; 
Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St.  Rep. 
204. 

Illinois.  —  Puterbaugh  v.  Farrell,  73  111.  213; 
Wilson  v.  Kirby,  88  111.  566  ;  Boylston  v.  Bain, 
90  111.  286;  Kihlholz  v.  Wolf,  103  111.  362; 
Abbott  v.  Stone,  172  111.  634,  64  Am.  St. 
Rep.  60. 

Indian  Territory.  —  Smith  v.  Neeley,  2  Indian 
Ter.  651  ;  Carder  v.  Wallace,  3  Indian  Ter.  508. 
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is  upon  the  attacking  party  to  show  the  laws  of  such  state  rendering  the 
contract  usurious.1 

3.  Quantum  of  Proof.  —  In  some  cases  it  has  been  said  that  the  defense  of 
usury  must  be  clearly*  or  strictly  3  or  satisfactorily  4  proved,  or  proved  with 
reasonable  certainty,5  or  that  the  proof  must  be  "  clear  and  cogent,"6  and 
it  has  even  been  said  that  the  facts  establishing  usury  should  be  proved 
beyond  a  reasonable  doubt;7  but  the  courts  do  not  mean  by  the  latter 
expression  that  the  same  degree  of  proof  is  required  as  in  criminal  cases,8  and 
it  would  seem  that  the  general  rule  of  evidence  in  other  civil  cases  should  be 
applied  to  actions  in  which  the  existence  of  usury  is  in  question,  either  as  a 
defense  or  as  ground  for  affirmative  relief,  and  the  party  alleging  usury 
should  only  be  required  to  prove  its  existence  by  a  preponderance  of  the 
evidence.9  The  existence  of  usury  cannot  be  established  by  mere  surmise 
and  conjecture  or  by  inferences  entirely  uncertain,10  and  if,  upon  the  whole 
case,  the  evidence  is  as  consistent  with  the  absence  as  with  the  presence  of 
usury,  the  party  alleging  it  has  failed  in  his  proof. 11  Where  a  debtor  to  a 
decedent's  estate  sets  up  the  defense  of  usury  to  an  obligation  given  to  the 
decedent,  he  cannot  justly  complain  if  the  rules  of  evidence  established  for 
the  protection  of  the  estates  of  the  dead  are  rigidly  applied.13  Usury  may  be 
proved  by  the  facts  and  circumstances  surrounding  the  transaction;  it  is  not 
essential  to  prove  it  by  direct  evidence. 13 

4.  Questions  of  Law  and  Fact.  —  The  question  whether  a  transaction  appar- 
ently valid  was  actually  intended  by  the  parties  as  a  cover  for  usury  is,  in  all 
cases  of  doubt  or  conflict  of  evidence  upon  the  facts  of  the  case,  a  question  of 
fact,1*  on  which  the  determination  of  the  jury  or  of  the  trial  court  sitting  as  a 


Virginia.  —  Harnsbarger  v.  Kinney,  6  Gratt. 
(Va.)  287;  Brockenbrough  v.  Spindle,  17 
Gratt.  (Va.)  21  ;  Evans  v.  Rice,  96  Va.  50. 

In  Georgia,  where  a  written  contract  bears  a 
greater  rate  of  interest  than  seven  per  cent., 
the  obligor  must  show  that  no  greater  rate  of 
interest  than  that  specified  in  the  contract  has 
been  taken.    Lilly  v.  De  Laperiere,  76  Ga.  348. 

1.  Smith  v.  Whitaker,  23  111.  367  ;  Greenwade 
v.  Greenwade,  3  Dana  (Ky.)  495  ;  Davis  v. 
Bowling,  19  Mo.  651  ;  Uhler  v.  Semple,  20  N.  J. 
Eq.  288;  Pomeroy  v.  Ainsworth,  22  Barb.  (N. 
Y.)  118;  Cutler  v.  Wright,  22  N.  Y.  472. 

2.  Quantum  of  Proof.  —  Conover  v.  Van  Mater, 
18  N.  J.  Eq.  481  ;  Gillette  v.  Ballard,  25  N.  J. 
Eq.  491  ;  Rowland  v.  Rowland,  40  N.  J.  Eq. 
281;  Bayliss  v.  Cockcroft,  81  N.  Y.  363;  Pop- 
pleton  v.  Nelson,  12  Oregon  349;  Evans  v.  Rice, 
96  Va.  50. 

8.  Brolasky  v.  Miller,  8  N.  J.  Eq.  790. 

4.  Smith  v.  Lehman,  85  Ala.  394;  White  v. 
Benjamin,  138  N.  Y.  623;  Evans  v.  Rice,  96 
Va.  50  ;  Vangilder  v.  Hoffman,  22  W.  Va.  2. 

5.  Equitable  Mortg.  Co.  v.  Watson,  116  Ga. 
679;  White  v.  Benjamin,  138  N.  Y.  623. 

6.  Poppleton  v.  Nelson,  12  Oregon  349.  See, 
however,  Nunn  v.  Bird,  36  Oregon  515. 

7.  Conover  v.  Van  Mater,  18  N.  J.  Eq.  481  ; 
Berdan  v.  School  Dist.  No.  38,  47  N.  J.  Eq.  8. 

8.  Wheatley  v.  Waldo,  36  Vt.  237. 

9.  Lukens  v.  Hazlett,  37  Minn.  441  ;  Nunn  v. 
Bird,  36  Oregon  515. 

A  Fair  Preponderance  of  the  evidence  is  all 
that  is  required  to  prove  usury.  Phelps  v. 
Montgomery,  60  Minn.  303. 

10.  United  States.  —  Ewing  v.  Howard,  7 
Wall.  (U.  S.)  499;  McAleese  v.  Goodwin,  (C. 
C.  A.)  69  Fed.  Rep.  759. 

Georgia.  —  Baggett  v.  Trulock,  77  Ga.  369. 


New  Jersey.  ■ —  Brolasky  v.  Miller,  8  N.  J. 
Eq.  790 ;  New  Jersey  Patent  Tanning  Co.  v. 
Turner,  14  N.  J.  Eq.  326;  Taylor  v.  Morris,  22 
N.  J.  Eq.  606  ;  Berdan  v.  School  Dist.  No.  38, 
47  N.  J.  Eq.  8. 

New  York.  —  Booth  v.  Swezey,  8  N.  Y.  276; 
Cutler  v.  Wright,  22  N.  Y.  472 ;  Stillman  v. 
Northrup,  109  N.  Y.  473  ;  Baldwin  v.  Doying, 
114  N.  Y.  452;  White  v.  Benjamin,  138  N.  Y. 
623  ;  Sweeney  v.  Peaslee,  (Supm.  Ct.  Gen.  T.) 
17  N.  Y.  Supp.  225. 

Oregon.  —  Poppleton  v.  Nelson,  12  Oregon 
349- 

Tennessee.  —  Hughes  v.  Marquet,  85  Tenn. 
127. 

Vermont.  —  Dyer  v.  Lincoln,  11  Vt.  300. 
Wisconsin.  —  Hull  v.  Augustine,  23  Wis.  383. 

11.  Van  Beil  v.  Fordney,  79  Ala.  76  ;  Homeo- 
pathic Mut.  L.  Ins.  Co.  v.  Crane,  25  N.  J.  Eq. 
422  ;  Gillette  v.  Ballard,  25  N.  J.  Eq.  491  ;  Booth 
v.  Swezey,  8  N.  Y.  276  ;  Valentine  v.  Conner, 
40  N.  Y.  248,  100  Am.  Dec.  476;  Matter  of 
Consalus,  95  N.  Y.  340  ;  Morris  v.  Talcott,  96 
N.  Y.  100;  Stillman  v.  Northrup,  109  N.  Y. 
473;  Sujette  v.  Wilson,  13  Oregon  514;  Holla- 
day  v.  Holladay,  13  Oregon  523. 

12.  Robbins  v.  Legg,  80  Minn.  419;  White  v. 
Benjamin,  138  N.  Y.  623. 

13.  Guenther  v.  Amsden,  16  N.  Y.  App.  Div. 
607,  affirmed  162  N.  Y.  601. 

14.  Questions  of  Law  and  Fact —  United  States. 
—  Patillo  v.  Allen- West  Commission  Co.,  i<e>8 
Fed.  Rep.  723,  47  C.  C.  A.  637. 

Alabama.  —  Saltmarsh  v.  Planters',  etc.,  Bank, 
14  Ala:  668;  Brown  v.  Harrison,  17  Ala.  774; 
Uhlfelder  v.  Carter,,  64  Ala.  527 ;  Woolsey  v. 
Jones,  84  Ala.  88. 

Connecticut.  —  Hutchinson  v.  Hosmer,  2 
Conn.  341. 
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juiy  will  nut  as  a  general  rule  be  disturbed  on  appeal.1  But  if  the  facts  are 
not  in  dispute,  it  is  for  the  court  to  determine,  as  a  matter  of  law,  whether 
they  constitute  usury.2 

5.  Presumptions.  —  Where  an  obligation  for  the  payment  of  money  is  not 
usarious  on  ils  face,  the  presumption  is  in  favor  of  its  validity,3  but,  of  course, 
there  is  no  such  presumption  if  the  contract  on  its  face  imports  usury ,4  and 
proof  of  the  payment  and  acceptance  of  unlawful  interest  is  prima  facie 
evidence  of  a  prior  agreement  therefor.5 

XIII.  Remedies  Against  Usue>y  —  1.  Recovery  of  Payments—  a.  In  Gen- 
eral. —  In  England  it  was  held  at  an  early  date  that  a  borrower  voluntarily 
paying  usurious  interest  could  not  maintain  an  action  to  recover  it  back,6 
though  in  later  cases  this  decision  has  frequently  been  disapproved  by  the 
courts.7    In  the  United  States,  on  the  theory  that  payments  of  usurious 


Georgia.  —  Holland  v.  Chambers,  22  Ga.  193; 
Callaway  v.  Butler,  79  Ga.  356  ;  White  v.  Guil- 
martin,  83  Ga.  640 ;  Kilcrease  v.  Johnson,  85 
Ga.  600;  Beach  v.  Lattner,  101  Ga.  357;  At- 
lanta Sav.  Bank  v.  Spencer,  107  Ga.  629. 

Illinois.  —  McGill  v.  Ware,  5  111.  21  ;  Earll  v. 
Mitchell,  22  111.  530;  Reinback  v.  Crabtree,  77 
111.  182. 

Indiana.  —  Mix  v.  Madison  Ins.  Co.,  11  Ind. 
ri7;  Vail  v.  Heustis,  14  Ind.  607. 

Iowa.  —  Kassing  v.  Ordway,  100  Iowa  611; 
Polk  County  Sav.  Bank  v.  Harding,  113  Iowa 
5". 

Kentucky.  —  Braydon  v.  Goulman,  1  T.  B. 
Mon.  (Ky.)  115. 

Massachusetts.  —  Stevens  v.  Davis,  3  Met. 
(Mass.)  211. 

Michigan.  —  Orr  v.  Lacey,  2  Dougl.  (Mich.) 
230. 

Minnesota.  —  Chase  v.  New  York  Mortg. 
Loan  Co.,  49  Minn.  m\  Banning  v.  Hall,  70 
Minn.  89. 

Mississippi.  —  Grand  Gulf  Bank  v.  Archer,  8 
Smed.  &  M.  (Miss.)  151;  Brown  v.  West,  80 
Miss.  764. 

Missouri.  —  Fidelity  Loan  Guarantee  Co.  v. 
Baker,  54  Mo.  App.  79. 

Nebraska.  —  Klosterman  v.  Olcott,  25  Neb. 
382;  Morrissey  v,  Broomal,  37  Neb.  766. 

New  lersey.  —  Freeman  v.  Brittin,  17  N.  J. 
L.  192  ;  Borcherling  v.  Trefz,  40  N.  J.  Eq.  502. 

New  York.  —  Horton  v.  Moot,  60  Barb.  (N. 
Y.)  27;  Suydam  v.  Bartle,  10  Paige  (N.  Y.) 
94;  Davis  v.  Garr,  6  N.  Y.  124,  55  Am.  Dec. 
387;  El  well  v.  Chamberlin,  31  N.  Y.  611; 
Beals  v.  Benjamin,  33  N.  Y.  61  ;  Ely  v.  Britton, 
(N.  Y.  City  Ct.  Gen.  T.)  15  N.  Y.  Supp.  101  ; 
Davis  v.  Myers,  86  Hun  (N.  Y.)  236;  Ditmars 
v.  Sackett,  92  Hun  (N.  Y.)  381  ;  Flour  City 
Nat.  Bank  v.  Miller,  4  N.  Y.  App.  Div.  585  ; 
Guenther  v.  Amsden,  16  N.  Y.  App.  Div.  607; 
Union  Bank  v.  Benedict,  35  N.  Y.  App.  Div. 
216. 

North  Carolina.  —  Massey  v.  M'Dowell.  4 
Dev.  &  B.  L.  (20  N.  Car.)  1.20  ;  Miller  v.  Life 
Ins.  Co.,  118  N.  Car.  612,  54  Am.  St.  Rep.  741. 

Pennsylvania.  —  Scott  v.  Kennedy,  201  Pa.  St. 
470. 

Texas. — Texas  Loan  Agency  v.  Hunter,  13 
Tex.  Civ.  App.  402;  Lawrence  v.  Griffen,  30 
Tex.  400  ;  Peightal  v.  Cotton  States  Bldg.  Co., 
25  Tex.  Civ.  App.  390. 

Vermont.  —  Burlington  Bank  v.  Durkee,  1 
Vt.  399. 


West  Virginia.  —  Brakeley  v.  Tuttle,  3  W. 
Va.  86. 

1.  McAleese  v.  Goodwin,  69  Fed.  Rep.  759, 
32  U.  S.  App.  650;  Stickney  v.  Moore,  108  Ala. 
590;  Brakefield  v.  Halpern,  55  Ark.  265;  Eich- 
berg  v.  Von  Kalkstein,  91  Ga.  67  ;  Barthell  v. 
Jensen,  86  Iowa  736 ;  Cowles  v.  Canfield,  49 
Minn.  496  ;  Klosterman  v.  Olcott,  25  Neb.  382  ; 
Volker  v.  Tecumseh  First  Nat.  Bank,  26  Neb. 
602;  Wagoner  v.  Landon,  (Neb.  1901)  95  N.  W. 
Rep.  496 ;  Berdan  v.-  School  Dist.  No.  38,  47 
N.  J.  Eq.  8;  Short  v.  Post,  58  N.  J.  Eq.  130; 
Cohen  v.  Waldron,  (Supm.  Ct.  Spec.  T.)  17 
Misc.  (N.  Y.)  639;  Evans  v.  Rice,  96  Va.  50. 
■  2.  Bishop  v.  Blair,  90  Hi.  App.  64;  Justice  v. 
Charles,  7  Blackf.  (Ind.)  121. 

3.  Van  Beil  v.  Fordney,  79  Ala.  76  ;  Barthell 
v.  Jensen,  86  Iowa  736  ;  White  v.  Benjamin,  138 
N.  Y.  623  ;  Hughes  v.  Marquet,  85  Tenn.  127. 

4.  Henry  v.  McAllister,  93  Ga.  667  ;  Trainor 
v.  German-American  Sav.,  etc.,  Assoc.,  102  111. 
App.  604 ;  Lockwood  v.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dec.  78. 

5.  Stout  v.  Wright,  Litt.  Sel.  Cas.  (Ky.)  481  ; 
Cummins  v.  Wire,  6  N.  J.  Eq.  73;  Smith  v. 
Hathorn,  88  N.  Y.  211,  reversing  25  Hun  (N. 
Y.)  159. 

6.  Recovery  of  Usury  Paid. —  Tomkins  v.  Ber- 

r.et,  r  Salk.  22. 

7.  Clarke  v.  Shee,  1  Cowp.  200 ;  Bosanquett 
v.  Dashwood,  Cas.  t.  Talb.  38 ;  Barnhart  v. 
Robertson,  6  U.  C.  Q.  B.  O.  S.  542. 

In  Smith  v.  Bromley,  2  Dougl.  697,.  note, 
Lord  Mansfield  is  reported  to  have  said :  "As 
to  the  case  of  Tomkins  v.  Bernet,  it  has  been 
rf'rn  mentioned,  and  I  have  often  had  occasion 
to  look  into  it ;  but  it  is  so  loosely  reported, 
and  stuffed  with  such  strange  arguments,  that 
it  is  difficult  to  make  anything  of  it.  *  *  * 
I  think  the  judgment  may  have  been  right; 
but  the  reporter,  not  properly  acquainted  with 
the  facts,  has  recourse  to  false  reasons  in  sup- 
port of  it.  The  case  must  have  been,  as  I  take 
it,  an  action  to  recover  back  what  had  been 
paid  in  part  of  principal  and  legal  interest 
upon  an  usurious  contract ;  and  therefore  the 
action  would  not  lie,  for,  so  far  as  principal 
and  legal  interest  went,  the  debtor  was  obliged 
in  natural  justice  to  pay,  therefore  he  cotikl 
not  recover  it  back.  But  for  all  above  1-egaJ 
interest  equity  will  assist  the  debtor  to  retain 
if  not  paid,  or  an1  action  will  lie  to  recover 
back  the  surplus  if  the  whole  has  been  nrii-d," 
See  also  notes  in  Cas.  t.  Talb.  39  and  r  Salk, 
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interest  are  made  under  compulsion  and  not  voluntarily,  and  that  the  bor- 
rower and  the  lender  are  not  in  pari  delicto ,x  it  is  held  in  many  jurisdictions 
that  a  borrower  may  recover  back  usurious  interest.2  In  other  jurisdictions, 
however,  on  the  principle  that  the  parties  are  in  pari  delicto  3  and  that  the 
payments  of  usurious  interest  are  not  to  be  regarded  as  voluntary,4  it  is  held 
that  a  borrower  paying  usurious  interest  cannot  maintain  an  action  to  recover 
it  back.5    The  fact  that  the  payment  of  excessive  interest  is  made  under  a 


22,  wherein  Lord  Mansfield's  criticism  of  Tom- 
kins  v.  Bernet  is  set  out. 

1.  Williar  v.  Baltimore  Butchers  Loan,  etc., 
Assoc.,  45  Md..546;  Albany  v.  Abbott,  61  N.  H. 
157;  Cummings  v.  Knight,  65  N.  H.  202; 
Brown  v.  Mcintosh,  39  N.  J.  L.  22  ;  Schroepkel 
v.  Corning,  5  Den.  (N.  Y.)  236;  Philanthropic 
Bldg.  Assoc.  v.  McKnight,  35  Pa.  St.  470. 

2.  Georgia.  —  Parker  v.  Fulton  Loan,  etc., 
Assoc.,  42  Ga.  451. 

Indiana.  —  Wood  v.  Kennedy,  19  Ind.  68; 
Baum  v.  Thorns,  150  Ind.  378,  65  Am.  St.  Rep. 
368. 

Kentucky.  —  Hodge  v.  Owings,  5  T.  B.  Mon. 
(Ky.)  91  ;  Kirkpatrick  v.  Wherrit*:,  7  B.  Mon. 
(Ky.)  388;  Turney  v.  Hunt,  8  B.  Mon.  (Ky.) 
401  ;  Sherley  v.  Trabue,  85  Ky.  71  ;  Rudd  v. 
Anderson,  (Ky.  1890)  14  S.  W.  Rep.  340. 

Maryland.  —  Scott  v.  Leary,  34  Md.  389 ; 
Williar  v.  Baltimore  Butchers'  Loan,  etc.,  Assoc., 
45  Md.  546. 

Mississippi.  —  Dickerson  v.  Thomas,  67  Miss. 
777 ;  Commercial  Bank  v.  Auze,  74  Miss. 
609. 

New  Hampshire.  —  Willie  v.  Green,  2  N.  H. 
333;  Cross  v.  Bell,  34  N.  H.  82;  Ossipee  v. 
Gafney,  56  N.  H.  354;  Albany  v.  Abbott,  61 
N.  H.  157;  Peterborough  Sav.  Bank  v.  Hodg- 
don,  62  N.  H.  300. 

New  Jersey.  —  Brown  v.  Mcintosh,  39  N.  J. 
L.  22  ;  Hintze  v.  Taylor,  57  N.  J.  L.  239. 

New  York.  —  Wheelock  v.  Lee,  (Brooklyn 
City  Ct.  Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  24; 
Porter  v.  Mount,  41  Barb.  (N.  Y.)  561  ; 
Schroeppel  v.  Corning,  5  Den.  (N.  Y.)  236 ; 
Palmer  v.  Lord,  6  Johns.  Ch.  (N.  Y.)  95.  See, 
however,  Seymour  v.  Marvin,  11  Barb.  (N.  Y.) 
80;  Palen  v.  Johnson,  46  Barb.  (N.  Y.)  21. 

Pennsylvania.  —  Philanthropic  Bldg.  Assoc.  v. 
McKnight,  35  Pa.  St.  470 ;  Heath  v.  Page,  48 
Pa.  St.  130;  Miners'  Trust  Co.  Bank  v.  Rose- 
berry,  81  Pa.  St.  309.  Compare  Steere  v.  Oak- 
ley, 186  Pa.  St.  582. 

South  Carolina.  —  Caughman  v.  Drafts,  1 
Rich.  Eq.  (S.  Car.)  414. 

Texas.  —  Ware  v.  Bennett,  18  Tex.  794; 
Bexar  Bldg.,  etc.,  Assoc.  v.  Robinson,  78  Tex. 
163,  22  Am.  St.  Rep.  36. 

Vermont.  —  Davis  v.  Hoy,  2  Aik.  (Vt.)  303  ; 
Collins  v.  Roberts,  Brayt.  (Vt.)  235  ;  Grow  v. 
Albee,  19  Vt.  540;  Nichols  v.  Bellows,  22  Vt. 
581,  54  Am.  Dec.  85  ;  Coon  v.  Swan,  30  Vt.  6. 

Wisconsin.  —  Wood  v.  Lake,  13  Wis.  84; 
Schriber  v.  Le  Clair,  66  Wis.  579;  Matthieson 
v.  Schombersj,  94  Wis.  1. 

See  also  Meem  v.  Dulaney,  88  Va.  674.  But 
see  Van  Vleet  v.  Sledge,  45  Fed.  Rep.  743, 
construing  the  Mississippi  statute. 

In  Heath  v.  Page,  48  Pa.  St.  130,  it  was  held 
that  the  borrower  was  entitled  to  recover  back 
usurious  interest  without  offering  to  return  a 
quantity  of  worthless  railroad  stock  which  the 
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lender  had  pretended  to  sell  to  him  as  a  part 
of  the  usurious  transaction. 

3.  Latham  v.  Washington  Bldg.,  etc.,  Assoc., 
77  N.  Car.  145,  which  was  an  action  by  a  mem- 
ber of  a  building  and  loan  association  against 
the  association. 

4.  Williamson  v.  Cole,  26  Ohio  St.  207. 

5.  United  States.  —  Longworth  v.  Taylor,  1 
McLean  (U.  S.)  514  (Ohio  law). 

Alabama.  —  Carlisle  v.  Gray,  10  Ala.  302; 
Gross  v.  Coffey,  111  Ala.  468. 

Illinois.  —  Hadden  v.  Innes,  24  111.  382 ; 
Tompkins  v.  Hill,  28  111.  519;  Perkins  v.  Co- 
nant,  29  111.  184,  81  Am.  Dec.  305  ;  Ramsey  v. 
Perley,  34  111.  504 ;  Carter  v.  Moses,  39  111. 
539;  Pitts  v.  Cable,  44  111.  103;  Lake  v.  Brown, 
116  111.  83;  Mason  v.  Pierce,  142  111.  331;  An- 
derson v.  Chicago  Trust,  etc.,  Bank,  195  111. 
341,  affirming  93  111.  App.  347  ;  Scroggin  v. 
Brown,  14  111.  App.  340.  See,  however,  Town 
v.  Wood,  37  111.  512. 

Iozva.  —  Smith  v.  Coopers,  9  Iowa  376 ; 
Nicholls  v.  Skeel,  12  Iowa  300;  Quinn  v.  Boyn- 
ton,  40  Iowa  304. 

Kansas.  —  Citizens'  State  Bank  v.  Frazee,  9 
Kan.  Anp.  889.  58  Pac.  Rep.  280. 

Louisiana.  —  Reid  v.  Duncan,  1  La.  Ann. 
265;  Spurlin  v.  Millikin,  16  La.  Ann.  217. 

Massachusetts.  —  Crosby  v.  Bennett,  7  Met. 
(Mass.)  17. 

Minnesota.  —  Nutting  v.  McCutcheon,  5 
Minn.  382;  Woolfolk  v.  Bird,  22  Minn.  341; 
Cornell  v.  Smith,  27  Minn.  132. 

Missouri.  —  Rutherford  v.  Williams,  42  Mo. 
18;  Ferguson  v.  Soden,  m  Mo.  208,  33  Am. 
St.  Rep.  512;  Nelson  v.  Betts,  30  Mo.  App. 
10 ;  Livingston  v.  Burton,  43  Mo.  App.  272 ; 
Peters  v.  Lowenstein,  44  Mo.  App.  406 ;  Flinn 
v.  Mechanics  Bldg.  Assoc.,  03  Mo.  App.  444. 

Nebraska.  —  Blain  v.  Willson,  32  Neb.  302; 
New  England  Mortg.  Security  Co.  v.  Aughe,  12 
Neb.  504. 

North    Carolina.  —  Latham    v.  Washington 

Bldg.,  etc.,  Assoc.,  77  N.  Car.  145  ;  Merchants 
Bank  v.  Lutterloh,  81  N.  Car.  14.2;  Qickerson 
v.  Raleigh  Co-operative  Land,  etc.,  Assoc.,  89 

N.  Car.  37- 

Ohio.  —  Colston  v.  Hastings,  11  Ohio  Dec. 
125,  8  Ohio  N.  P.  154;  Shelton  v.  Gill,  n  Ohio 
417;  Graham  v.  Cooper,  17  Ohio  605;  William- 
son v.  Cole,  26  Ohio  St.  207.  Compare  West 
v.  Meddock,  16  Ohio  St.  417. 

See  also  Hanson  v.  Cummings  State  Bank,  6 
N.  Dak.  212. 

The  payment  of  usurious  interest  by  a  bor- 
rower to  obtain  a  reconveyance  of  land  held 
by  the  lender  as  security  for  the  loan,  which  the 
lender  refuses  to  reconvey  without  the  payment, 
is  voluntary,  and  cannot  be  recovered  back. 
Williamson  v.  Cole,  26  Ohio  St.  207. 

Foreclosure  under  Power  of  Sale.  —  A  mort- 
gagor cannot  maintain  an  action  to  recover 
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mistake  of  law  as  to  the  rate  of  interest  recoverable  does  not  give  the  right 
to  recover  back  the  excess.1 

Payments  on  Judgments  and  Decrees  Including  Usurious  Interest.  —  In  Kentucky  it  is 
held  that  when  the  payment  of  usurious  interest  is  not  voluntary,  but  is  made 
in  pursuance  of  a  judgment  2  or  decree  entered  against  the  borrower,  the 
borrower  may  recover  back  the  usurious  interest  included  in  such  judgment 
or  decree.3  In  other  jurisdictions  it  is  held  that  when  usurious  interest  is 
included  in  a  judgment  or  decree  which  is  paid,  an  action  cannot  be  maintained 
to  recover  it  back.4 

Statutory  Provisions.  —  In  some  jurisdictions  statutes  have  been  enacted 
expressly  giving  the  right  to  recover  back  usurious  interest  paid ;  5  and  on 
the  other  hand  statutes  have  been  enacted  prohibiting  such  recovery,6  but 
the  court  in  one  state  has  refused  to  give  a  retroactive  effect  to  such  a  statute 
so  as  to  create  a  bar  against  the  recovery  of  usurious  interest  theretofore  paid.7 

Corporations.  —  The  statutory  provisions  prohibiting  corporations  from  set- 
ting up  the  defense  of  usury  also  prohibit  a  corporation  from  recovering  back 
usurious  interest  paid  for  borrowed  money.8 

Building  and  Loan  Associations.  —  In  the  jurisdictions  in  which  the  right  to 
recover  back  usurious  interest  paid  is  recognized,  a  member  of  a  building  and 
loan  association  may  recover  back,  as  a  general  rule,  usurious  interest  paid  to 
the  association;9  but  where  such  member,  in  the  payment  of  the  amount  of 


usurious  interest  collected  by  the  sale  of  his 
property  under  a  power  of  sale  in  the  mort- 
gage. Perkins  v.  Conant,  29  111.  184,  81  Am. 
Dec.  305. 

In  Minnesota  it  is  held  that  the  debtor's 
allowing  a  mortgage  to  be  foreclosed  for  an  il- 
legal excess  of  unpaid  interest,  claimed  in  the 
notice  of  sale  to  be  due,  is  equivalent  to  a 
voluntary  payment,  which  cannot  b;  recovered 
back.    Taylor  v.  Burgess,  26  Minn.  547. 

1.  Stewart  v.  Ferguson,  31  Ont.  112. 

2.  Payments  on  Judgments  and  Decrees.  — 
Scott  v.  Shropshire,  2  Duv.  (Ky.)  153 ;  Equi- 
table Loan,  etc.,  Co.  v.  Smith,  (Ky.  1901)  65 
S.  W.  Rep.  609;  Moss  v.  Rowland,  1  Duv.  (Ky.) 
321.  See,  however,  Lawless  v.  Blakey,  4  T. 
B.  Mon.  (Ky.)  488;  Pearce  v.  Hedrick,  3  Litt. 
(Ky.)  109. 

3.  Scott  v.  Shropshire,  2  Duv.  (Ky.)  153; 
Sherley  v.  Trabue,  85  Ky.  71.  But  see  Thomp- 
son v.  Ware,  8  B.  Mon.  (Ky.')  26. 

4.  Illinois.  —  Dooley  v.  Stipp,  26  111.  86. 
Maryland.  —  Doub  v.  Barnes,  1  Md.  Ch.  127. 
Michigan.  —  Smith    v.    Stoddard,   10  Mich. 

148,  81  Am.  Dec.  778. 

New  York.  —  Schroeppel  v.  Corning,  10  Barb. 
(N.  Y.)  576;  Bartholomew  v.  Yaw,  Clarke  (N. 
Y.)  16. 

Pennsylvania.  —  Hopkins  v.  West,  83  Pa.  St. 
109;  Carlisle  v.  Bindley,  91  Pa.  St.  229;  Col- 
vin  v.  Blymyer,  121  Pa.  St.  582;  Kearney  v. 
Clarion  First  Nat.  Bank,  129  Pa.  St.  577. 

Tennessee.  —  Wood  v.  Todd,  3  Baxt.  (Tenn.) 
89.  See,  however,  Threadgill  v.  Timberlake,  2 
Head  (Tenn.)  395. 

Vermont.  —  Day  v.  Cummings,  19  Vt.  496. 
See  also  McDonald  v.  Smith,  53  Vt.  33. 

In  Hopkins  v.  West,  83  Pa.  St.  109,  it  was 
held  that  usurious  interest  included  in  a  judg- 
ment confessed  could  not  be  recovered  back 
after  the  judgment  has  been  paid. 

6.  Statutory  Provisions  —  United  States.  — 
Carter  v.  Carusi,  113  U,  S.  478  (District  of 
Columbia  statute). 
39  C.  of  L. — 3g 

/ 


Arkansas.  —  Matthews  v.  Paine,  47  Ark.  54 
(construing  Tennessee  statute). 
Dakota.  —  Wood  v.  Cuthbertson,  3  Dak.  328. 
Louisiana.  —  Walker    v.    Villavaso,    18  La. 
Ann.  712. 

Maine.  —  Lowell  v.  Johnson,  14  Me.  240; 
Webb  v.  Wilshire,  19  Me.  406;  Pierce  v.  Con- 
ant, 25  Me.  33  ;  Houghton  v.  Stowell,  28  Me. 
215  ;  Furlong  v.  Pearce,  51  Me.  299. 

Minnesota.  —  Anderson  v.  Scandia  Bank,  53 
Minn.  191. 

North  Carolina.  —  Roberts  v.  Life  Ins.  Co., 
118  N.  Car.  429;  Cheek  v.  Iron  Belt  Bldg.,  etc., 
Assoc.,  127  N.  Car.  121. 

Tennessee.  —  Steadman  v.  Redfield,  8  Baxt. 
(Tenn.)  337;  Hayes  v.  Lewisburg  Bank,  (Tenn. 
Ch.  1897)  39  S.  W.  Rep.  753  ;  Star  Sav.,  etc., 
Assoc.  v.  Woods,  100  Tenn.  121. 

Canada.  —  Kierzkowskir  v.  Dorion,  14  L.  C. 
Jur.  29  (French  law,  1777). 

6.  Williar  v.  Baltimore  Butchers'  Loan,  etc., 
Assoc.,  45  Md.  546 ;  Border  State  Perpetual 
Bldg.  Assoc.  v.  Hayes,  61  Md.  597;  Border 
State  Perpetual  Bldg.  Assoc.  v.  Hilleary,  68 
Md.  52;  Kaines  v.  Stacey,  9  U.  C.  C.  P.  355 
(16  Vict.,  c.  80)  ;  Jarvis  v.  Clark,  10  U.  C.  C. 
P.  480  (16  Vict.,  c.  80). 

In  Kaines  v.  Stacey,  9  U.  C.  C.  P.  355,  it 
was  held  that  the  statute  16  Vict.,  c.  80,  which 
provided  that  no  payment  in  pursuance  of  a 
usurious  contract  "  shall  make  any  party  to 
such  contract  or  payment  liable  to  any  loss  or 
forfeiture,  penalty,  or  proceeding,  civil  or  crim- 
inal, for  usury,  any  law  or  statute  to  the  con- 
trary notwithstanding,"  prohibited  the  recovery 
of  usurious  interest  paid. 

7.  Williar  v.  Baltimore  Butchers'  Loan,  etc., 
Assoc.,  45  Md.  546. 

8.  Corporations.  —  Butterworth  v.  O'Brien,  23 
N.  Y.  27s. 

9.  Building  and  Loan  Associations  —  Doug- 
lass v.  Kavanaugh,  (C.  C.  A.)  90  Fed.  Rep.  373  ; 
Milnor  v.  People's  Bldg.,  etc.,  Assoc.,  (Tenn. 
Ch.  1898)   48  S.  W.  Rep.  732;    Bexar  Bldg., 
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the  loan,  receives  credit  for  his  proportion  of  the  profits  of  the  association, 
which  profits  include  the  unlawful  gains  made  by  the  association  from  usurious 
loans  to  other  members,  he  cannot,'  especially  when  the  association  has 
become  insolvent,  recover  back  usurious  interest  paid  without  accounting  for 
the  profits  so  received  in  the  payment  of  his  loan.1 

Effect  of  Statutes  Imposing  Forfeiture.  —  It  is  generally  held  that  the  statutes 
expressly  imposing  a  penalty,  as  treble  or  double  the  amount  taken,  for 
taking  usurious  interest,  are  cumulative  merely,  and  do  not  abrogate  the 
common-law  remedy  for  the  recovery  of  usurious  interest  paid;2  but  the 
remedy  given  by  the  Act  of  Congress  against  national  banks  for  taking 
usurious  interest  is  exclusive.3 

b.  Where  Right  of  Recovery  Is  Complete.  —  In  order  to  entitle  the 
borrower  to  recover  usurious  interest,  there  must  have  been  an  actual  pay- 
ment of  the  usury.4  Thus,  the  fact  that  the  borrower  gives  his  note  therefor 
will  not  entitle  him  to  recover  as  for  usurious  interest  paid.5  If,  however, 
for  a  valuable  consideration  moving  from  the  borrower,  a  third  person  gives 
his  note  to  the  lender  for  the  usurious  debt,  and  such  note  is  accepted  in 
payment,  this  will  entitle  the  borrower  to  recover  back  the  usury  contained 
in  the  debt.**  But  to  entitle  a  borrower  to  recover  usurious  interest  paid,  it 
is  not  necessary  that  the  payment  should  have  been  made  in  money;  it  is 
sufficient  if  it  was  made  in  property.7 

Payment  of  Principal.  —  In  some  jurisdictions  it  is  held  that  where  usurious 
interest  has  been  paid  eo  nomine,  an  action  may  be  maintained  to  recover  it 
back  though  the  principal  has  not  been  paid.8  In  other  cases  it  is  held  that 
the  action  to  recover  usurious  interest  can  be  maintained  only  when  payments 
have  been  in  excess  of  the  principal  and  legal  interest.9 


etc.,  Assoc.  v.  Robinson,  78  Tex.  163,  22  Am. 
St.  Rep.  36. 

1.  Douglass  v.  Kavanaugh,  (C.  C.  A.)  90  Fed. 
Rep.  373  ;  Cover  v.  Mercantile  Mut.  Bldg.,  etc., 
Assoc.,  93  Mo.  App.  302  ;  Star  Sav.,  etc.,  Assoc. 
v.  Woods,  100  Tenn.  121  ;  Milnor  v.  People's 
Bldg.,  etc.,  Assoc.,  (Tenn.  Ch.  1898)  48  S.  W. 
Rep.  732.  See  also  State  v.  Phoenix  Loan 
Assoc.,  85  Mo.  App.  477. 

2.  Effect  of  Penal  Statutes.  —  Baum  v.  Thorns, 
150  Ind.  378,  65  Am.  St.  Rep.  368;  Albany  v. 
Abbott,  61  N.  H.  157;  Peterborough  Sav.  Bank 
v.  Hodgdon,  62  N.  H.  300 ;  Cummings  v. 
Knight,  65  N.  H.  202 ;  Porter  v.  Mount,  41 
Barb.  (N.  Y.)  561  ;  Palmer  v.  Lord,  6  Johns. 
Ch.  (N.  Y.)  95;  Wilson  v.  Selbie,  7  S.  Dak. 
494;  Wood  v.  Lake,  13  Wis.  84;  Schreiber  v. 
Le  Clair,  66  Wis.  579.  See,  however,  Seymour 
v.  Marvin,  11  Barb.  (N.  Y.)  80. 

In  Wood  v.  Lake,  13  Wis.  84,  Dixon,  C.  J., 
said :  "  It  has  been  universally  held,  where 
statutes  forbid  the  taking  of  excessive  interest, 
and  punish  a  violation  of  their  provisions  by 
the  infliction  of  fines,  penalties,  or  forfeitures 
upon  the  person  who  takes  it,  that  the  person 
who  pays  the  same  may,  independently  of  the 
remedies  afforded  by  the  statutes,  maintain  an 
action  for  money  had  and  received,  at  the  com- 
mon law,  to  recover  back  the  money  so  paid." 

In  Alabama  it  has  been  held  that  a  statute 
authorizing  an  action  to  recover  a  penalty  for 
usury,  the  amount  so  recovered  to  be  paid  into 
the  state  treasury,  impliedly  abolishes  the  com- 
mon-law right  to  recover  in  assumpsit  all  excess 
of  interest  paid.    Carlisle  v.  Gray,  10  Ala.  302. 

3.  See  the  title  National  Banks,  vol.  21.  p. 
393,  and  see  Charleston  Nat.  Bank  v.  Bradford, 
51  W.  Va.  255. 


4.  Necessity  for  Payment  of  Usury.  —  Ander- 
son v.  Trimble,  (Ky.  1896)  37  S.  W.  Rep.  71  ; 
Shirley  v.  Stephenson,  104  Ky.  518;  Davey  v. 
Deadwood  First  Nat.  Bank,  8  S.  Dak.  214; 
Chaplin  v.  Currier,  49  Vt.  48 ;  McDonald  v. 
Smith,  53  Vt.  33. 

A  sold  land  to  B,  received  part  of  the  pay- 
ment, and  notes  for  the  balance,  and  agreed  to 
forbear  suit,  after  the  notes  fell  due,  upon  an 
agreement  to  pay  usurious  interest.  The  land 
fell  in  value,  and  B  reconveyed  to  A,  who  sur- 
rendered the  notes.  B  brought  his  suit  to  re- 
cover the  usury  paid  on  the  notes.  It  appeared 
that  the  land,  at  the  time  of  the  reconveyance, 
was  worth  much  less  than  the  principal  and 
legal  interest  then  due.  It  was  held  that  the 
suit  should  be  dismissed.  Smith  v.  Berry,  5  B. 
Mon.  (Ky.)  317. 

5.  Kearney  v.  Clarion  First  Nat.  Bank,  129 
Pa.  St.  577;  Chaplin  v.  Currier,  49  Vt.  48. 

6.  Mann  v.  Elkton  Bank,  104  Ky.  8*52. 

7.  Necessity  for  Payment  in  Money.  —  Heath 
v.  Page,  48  Pa.  St.  130;  Paducah  Banking  Co. 
v.  Ragsdale,  (Ky.  1902)  69  S.  W.  Rep.  796. 
Compare  Murray  v.  Judson,  9  N.  Y.  73,  59  Am. 
Dec.  516. 

8.  Grow  v.  Albee,  19  Vt.  540. 
Thus,  where  both  debt  and  usurious  interest 

are  included  in  a  note,  payment  of  the  usury 
may  be  deemed  a  payment  on  the  principal  ; 
but  if  the  usury  is  evidenced  by  a  separate  note, 
which  the  debtor  pays,  he  may  treat  such  pay- 
ment as  having  no  connection  with  the  debt, 
and  sue  to  recover  it  back.  Nichols  v.  Bellows, 
22  Vt.  rfti,  54  Am.  Dec.  85.  See  also  Davis  v. 
Converse,  35  Vt.  503,  and  see  infra,  this  sec- 
tion. Application  of  Payments. 

9.  Tomkins  v.  Bernet,  1  Salk.  22,  note,  re- 
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Demand  Before  Suit.  —  It  seems  that  no  demand  by  the  debtor  is  necessary 
before  bringing  suit  to  recover  back  the  usury  paid,  for  the  reason  that  the 
creditor  had  no  legal  right  to. receive  it.1 

c.  Amount  of  Recovery. — Where  the  right  to  recover  back  usurious 
interest  paid  exists,  the  recovery  is  only  for  the  excess  of  interest  over  the 
legal  rate.2 

d.  Release  of  Right  of  Recovery. — Though  the  borrower  cannot, 
on  grounds  of  public  policy,  by  any  agreement  entered  into  at  the  time  of  the 
loan,  bar  his  right  to  recover  back  usurious  interest  paid  at  the  time  or  to  be 
paid,3  still,  after  the  usurious  interest  has  been  paid,  the  parties  may  enter 
into  an  agreement  for  a  valuable  consideration  whereby  the  borrower's  right 
to  recover  the  usurious  interest  will  be  barred.4 

e.  By  Whom  Recoverable.  —  The  usurious  interest  paid  is  as  a  rule  to 
be  recovered  by  the  borrower,  and,  it  has  been  held,  may  be  recovered  by  him 
though  it  was  paid  through  the  intervention  of  his  surety  5  or  other  person, 
for  a  consideration  moving  from  the  borrower.*5  But  it  has  been  held  that 
the  principal  cannot  recover  for  usurious  interest  paid  by  his  surety  unless  he 
has  repaid  the  surety.7  Excessive  interest  cannot  be  recovered  back  by  a 
volunteer  who  pays  the  usurious  debt  of  another,8  or  by  one  who  for  a 
valuable  consideration  moving  from  the  borrower  assumes  and  pays  the 
usurious  debt.9  Where  a  surety  has  paid  usurious  interest,  but  has  not  been 
repaid  by  his  principal,  he  may  recover  therefor.10  A  receiver  has  been 
allowed  to  recover  back  usurious  interest  paid  by  his  insolvent. 11  In  one  case 
the  right  of  an  assignee  in  bankruptcy  or  insolvency  to  recover  back  usurious 
interest  paid  by  his  insolvent  has  been  allowed,13  while  in  other  cases  his  right 
to  recover  has  been  denied.13  A  creditor  cannot,  as  a  general  rule,  recover 
back  usury  paid  by  his  debtor  to  a  third  person.14  In  Tennessee  and  Virginia, 


porting  Lord  Mansfield's  criticism  of  the  case ; 
Kendall  v.  Davis,  55  Ark.  318;  Hawkins  v. 
Welch,  8  Mo.  490 ;  International  Bldg.,  etc., 
Assoc.  v.  Biering,  (Tex.  Civ.  App.  1893)  23  S. 
W.  Rep.  621  ;  Nichols  v.  Bellows,  22  Vt.  581, 
54  Am.  Dec.  85.  Compare  Turney  v.  Hunt,  8 
B.  Mon.  (Ky.)  401. 

1.  Demand.  —  Albany  v.  Abbott,  61  N.  H.  157. 

2.  Amount  of  Recovery.  —  Zeigler  v.  Scott,  10 
Ga.  389,  54  Am.  Dec.  395 ;  Dickerson  v. 
Thomas,  67  Miss.  777 ;  International  Bldg., 
etc.,  Assoc.  v.  Biering,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  621. 

3.  Release  of  Right  of  Recovery. —  Mellon's  Ap- 
peal, (Pa.  1886)  7  Atl.  Rep.  201;  Herrick  v. 
Dean,  54  Vt.  568. 

4.  Bullard  v.  Jones,  68  Ga.  472  ;  Broadwell  v. 
Lair,  10  B.  Mon.  (Ky.)  220;  International 
Bldg.,  etc.,  Assoc.  v.  Fortassain,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  496;  International 
Bldg.,  etc.,  Assoc.  v.  Biering,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  621  ;  Wing  v.  Peck,  54  Vt. 
245.    See  also  Ryan  v.  Newcomb,  125  111.  91. 

Where  usurious  interest  had  been  paid  on 
notes  given  for  a  portion  of  the  purchase  price 
of  land,  and  afterward  the  land  depreciated  in 
value  to  less  than  the  amount  of  principal  and 
legal  interest  then  due,  whereupon  the  pur- 
chaser reconveyed  to  the  vendor  and  the  notes 
were  surrendered,  it  was  held  that  the  pur- 
chaser could  not  maintain  a  bill  to  recover  back 
the  usurious  interest  paid.  Smith  v.  Berry,  5 
B.  Mon.  (Ky.)  317. 

5.  By  Borrower. — Webb  v.  Wilshire,  19  Me. 
406 ;  Davis  v.  Hoy,  2  Aik.  (Vt.)  303.  See, 
however,  Whitehead  v.  Peck,  1  Ga.  140;  Hahn 
v.  Walker,  3  Dana  (Ky.)  183. 


6.  Naylor  v.  Hays,  7  B.  Mon.  (Ky.)  478; 
Mann  v.  Elkton  Bank,  104  Ky.  852;  Ellis  v. 
Winlock,  no  Ky.  676;  Nelson  v.  Cooley,  20  Vt. 
201  ;  Hazard  v.  Smith,  21  Vt.  123. 

Thus,  in  an  action  by  the  debtor  to  recover 
back  usury  paid  under  a  mortgage,  it  is  suffi- 
cient that  such  payments  were  made  to  the 
mortgagee  by  a  subsequent  purchaser  of  the 
mortgaged  property,  under  an  agreement  with 
the  mortgagor  to  pay  the  debt  as  part  of  the 
purchase  price.    Nelson  v.  Cooley,  20  Vt.  201. 

7.  Kirkpatrick  v.  Wherritt,  7  B.  Mon.  (Ky.) 
388.  See  also  Hahn  v.  Walker,  3  Dana  (Ky.) 
183. 

8.  Volunteer. —  Holmes  v.  Gerry,  55  Me.  299. 
An  Heir  at  Law  is  entitled  to  recover  back 

usury  paid  by  him  to  clear  his  inheritance  from 
an  incumbrance  given  by  his  ancestor  to  secure 
a  usurious  debt.    Pope  v.  Marshall,  78  Ga.  635. 

9.  Hazard  v.  Smith.  21  Vt.  123. 

10.  Surety.— Kirkpatrick  v.  Wherritt,  7  B. 
Mon.  (Ky.)  388.  See  also  Whitehead  v.  Peck, 
1  Ga.  140;  Hazard  v.  Smith,  21  Vt.  123. 

11.  Receiver. — Palen  v.  Johnson,  46  Barb.  (N. 
Y.)  21,  50  N.  Y.  49. 

12.  Assignee  in  Bankruptcy  and  Insolvency.  — 
Wheelock  v.  Lee,  (Brooklyn  City  Ct.  Gen.~T.) 
15  Abb.  Pr.  N.  S.  (N.  Y.)  24. 

13.  Nichols  v.  Bellows,  22  Vt.  581,  54  Am. 
Dec.  85  ;  Low  w.'Mussey,  36  Vt.  183. 

14.  Creditor  of  Borrower.  —  Hicks  v.  Marshall, 
67  Ga.  714:  Harris  v.  Hull,  70  Ga.  832;  Single- 
ton  v.  Patillo,  78  Ga.  269  ;  Estill  v.  Rodes.  1  R. 
Mon.  (Ky.)  314;  Graham  v.  Moore,  7  B.  Mon. 
(Ky.)  53;  Lee  v.  Fellowes,  10  B.  Mon.  (Ky.) 
117;  Ryan  v.  Logan  Cpunty  Bank,  (Ky.  1900) 
55  S.  W.  Rep.  714. 
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however,  a  judgment  creditor  is  by  express  statutory  provision  allowed  to 
maintain  a  suit  in  the  nature  of  a  creditor's  bill  to  recover  back  usurious 
interest  paid  by  his  debtor  to  another.1  In  some  cases  the  right  ot  the  bor- 
rower to  recover  back  usurious  interest  paid  by  him  has  been  held  to  be 
assignable.2 

/.  Against  Whom  Recoverable.  —  The  person  to  whom  the  usurious 
interest  is  paid,  as  a  general  rule,  is  the  one  against  whom  the  recovery  is  to 
be  had.3  It  has  been  held,  however,  that  where  a  usurious  negotiable  note  is 
transferred  by  the  payee  to  a  bona  fide  holder,  and  the  maker  is  thereby  pre- 
cluded from  setting  up  the  defense  of  usury  as  against  such  holder,  and  is 
required  to  pay  the  note  to  him,  including  the  usurious  interest,  the  maker 
could  recover  back  from  the  payee  the  amount  of  the  usury:4  but  if  the 
transferee  is  not  a  bona  fide  holder,  so  as  to  preclude  the  defense  of  usury 
from  being  interposed  by  the  maker  of  the  note,  the  latter,  on  payment  of 
the  note,  cannot  recover  from  the  payee  the  amount  of  the  usury  included 
therein.5 

g.  Form  of  Remedy.  —  The  common-law  remedy  for  the  recovery  cf 
usurious  interest  paid  was  indebitatus  assumpsit,  or  an  action  for  money  had 
and  received.6  Where  the  right  to  recover  usurious  interest  paid  is  given  by 
statute  without  a  provision  for  the  form  of  action  to  be  employed,  an  action 
for  money  had  and  received  will  lie,'  and  it  has  been  held  that  an  action  of 
debt  may  be  maintained.8 

h.  Limitation  of  Actions.  — The  common-law  action  to  recover  usury 
paid  was  subject  merely  to  the  general  statutes  of  limitations  relating  to 
actions  for  the  recovery  of  money  had  and  received,9  and  the  provisionc  of 
the  several  state  statutes  fixing  a  limitation  within  which  the  penal  action  for 
taking  usurious  interest  must  be  brought  have  been  held  not  to  bar  the 
common-law  remedy.10  In  some  jurisdictions  the  statutes  have  expressly 
provided  with  regard  to  the  time  within  which  actions  must  be  brought  to 

1.  McKinney  v.  Memphis  Overton  Hotel  Co.,  ticipated  in  the  transaction,  acted  for  her,  and 
12  Heisk.  (Tenn.)   104;  Summar  v.  Jarrett,  3  with  her  knowledge  and  assent,  an  action  to 
Baxt.  (Tenn.)  23  ;  Ryan  v.  Krise,  89  Va.  728.  recover  back  the  money  paid  might  be  main- 
Priority  of  Liens  Between  Creditors. —  Ryan  v.  tained  against  such  husband  and  wife  jointly. 

Krise,  89  Va.  728.  4.  Assignee  of  Obligation. —  Woodworth  v. 

2.  Assignment. —  Fidelity  Trust,  etc.,  Co.  v.  Huntoon,  40  111.  131,  89  Am.  Dec.  340;  Webb  v. 
Ryan,  109  Ky.  240;  Kierzkowski  v.  Dorion,  14  Wilshire,  19  Me.  406. 

L.  C.  Jur.  29.  5.  Fredin  v.  Richards,  61  Minn.  490;  Dunn 

3.  Against  Whom  Recoverable.  —  Where    an  v.  Moore,  26  Ohio  St.  641. 

agent  to  negotiate  a  loan  did  so  at  usurious  Thus,  where  a  note  tainted  with  usury  is 

rates   and   received   a  bonus,   and   afterwards  sold  by  the  payee  for  no  more  than  the  sum 

bought  the  note  and  collected  the  principal  and  actually   lent,    with    lawful   interest,   and  the 

interest,  it  was  held  that  he  was  a  party  to  the  maker  pays  to  the  purchaser  the  full  amount 

usury,   and  that  the  borrower  could   recover  of  the  note,  he  cannot,  in  the  absence  of  stat- 

back  from  him.    Williams  v.  Wilder,  37  Vt.  ute,  recover  back  the  usury  from  the  original 

613.  payee.    Atwell  v.  Gowell,  54  Me.  358.  * 

Recovery  from  Legatee  of  Usury  Paid  to  Tes-  6.  Form  of  Remedy. —  Albany  v.  Abbott,  61  N. 

tator.  —  Eggen  v.  Huston,  (Ky.  1890)  13  S.  W.  H.  157;  Wheaton  v.  Hibbard,  20  Johns.  (N.  Y.I 

Rep.  919.  290,  11  Am.  Dec.  284;  Heath  v.  Page,  48  Pa. 

An  Agent  who  Receives  Usurious  Interest  for  St.  130;  Davis  v.  Hoy,  2  Aik.  (Vt.)  303. 

his  Principal  and  is  notified  before  he  pays  it  7.  Sherley  v.  Trabue,  85  Ky.  71  ;  Green  v. 

over  that  he  will  be  held  accountable  for  it  to  National  Bldg.,  etc.,  Assoc.,  (Ky.  1901)  64  S. 

the  party  making  the  payment,  cannot  shield  W.  Rep.  751;  Webb  v.  Wilshire,  19  Me.  406; 

himself  from  liability  by  claiming  that  the  suit  Pierce  v.  Conant,  25  Me.  33. 

should  be  against  his  principal.     O'Connor  v.  8.  Houghton  v.  Stowell,  28  Me.  215. 

Clopton,  60  Miss.  349.  9.  Limitation  of  Actions.  —  Hodge  v.  Owings, 

Joint  Action  Against   Husband  and  Wife.  —  5  T.  B.  Mon.  (Ky.)  91  ;  Commercial  Bank  v. 

In  Porter  v.  Mount,  41  Barb.  (N.  Y.)  561,  it  Auze,  74  Miss.  609;  Cummings  v.  Knight,  65 

was  held  that  where  the  money  lent  belonged  N.  H.  202. 

exclusively  to  the  wife,  as  a  part  of  her  legal  10.  Commercial  Bank  v.  Auze,  74  Miss.  609  ; 

estate,  and  the  money  taken  for  the  loan  and  Porter  v.  Mount,  41  Barb.  (N.  Y.)  561  ;  Palmer 

the  forbearance  was  paid  to  and  received  by  v.  Lord,  6  Johns.  Ch.  (N.  Y.)  95 ;  Wood  v. 

her,  and  where  her  husband,  so  far  as  he  par-  Lake,  13  Wis.  84. 
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recover  back  payments  of  excessive  interest.'  The  limitation  begins  to  run 
from  the  time  when  the  interest  is  paid.3 

2.  Application  of  Payments.  —  It  is  a  well-settled  general  rule  that  so  long 
as  any  part  of  the  principal  debt  remains  unpaid  the  debtor  has  the  right  to 
have  all  payments  of  excessive  interest  thereon  applied  by  the  court  as  so 
much  paid  on  the  debt  itself,3  and  this  is  true  even  in  jurisdictions  which 


1.  United  States.  —  Carter  v.  Carusi,  112  U. 
S.  478  (D.  C.  Rev.  Stat.,  §  715). 

Georgia.  —  Everett  v.  Planters'  Bank,  61  Ga. 
38;  Gramling  v.  Pool,  111  Ga.  93. 

Kentucky.  —  Ellis  v.  Brannin,  1  Duv.  (Ky.) 
48";  Sherley  v.  Trabue,  85  Ky.  71  ;  Newdegate 
v.  Early,  (Ky.  1899)  49  S.  W.  Rep.  338;  Ryan 
v.  Logan  County  Bank,  (Ky.  1900)  55  S.  W. 
Rep.  714;  Parker  v.  Zweigart,  (Ky.  1900)  56 
S.  W.  Rep.  678. 

Louisiana.  —  Keane  v.  Branden,  12  La.  Ann. 
20;  Weaver  v.  Maillot,  15  La.  Ann.  395; 
Walker  v.  Villavaso,  18  La.  Ann.  712;  Chad- 
wick  v.  Menard,  104  La.  38. 

Maine.  —  Pierce  v.  Conant,  25  Me.  33;  Fur- 
long v.  Pearce,  51  Me.  299. 

New  York.  —  Seymour  v.  Marvin,  1 1  Barb. 
(N.  Y.)  80  ;  Braynard  v.  Hoppock,  7  Bosw.  (N. 
Y.)  157  ;  Palen  v.  Johnson,  50  N.  Y.  49. 

North  Carolina.  —  Roberts  v.  Life  Ins.  Co., 
1 18  N.  Car.  429. 

Pennsylvania.  ■ —  Steere  v.  Oakley,  5  Pa. 
Super.  Ct.  46 ;  Good  v.  Grant,  76  Pa.  St.  52. 

2.  Running  of  Statute —  United  States. — 
Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  87 
Fed.  Rep.  143. 

Georgia.  —  Rushing  v.  Rhodes,  6  Ga.  228. 

Kentucky.  —  Kendall  v.  Crouch,  88  Ky.  199; 
Spencer  v.  Mathews,  (Ky.  1891)  17  S.  W.  Rep. 
433  ;  Anderson  v.  Trimble,  (Ky.  1896)  37  S.  W. 
Rep.  71  ;  Russellville  Bank  v.  Coke,  (Ky.  1898) 
45  S.  W.  Rep.  867;  Newdegate  v.  Early,  (Ky. 
1899)  49  S.  W.  Rep.  338;  Ryan  v.  Logan 
County  Bank,  (Ky.  1900)  55  S.  W.  Rep.  714; 
Parker  v.  Zweigart,  (Ky.  1900)  56  S.  W.  Rep. 
678. 

Maine.  —  Furlong  v.  Pearce,  51  Me.  299. 

North  Carolina.  —  Pritchard  v.  Meekins,  98 
N.  Car.  244. 

Tennessee.  —  Hayes  v.  Lewisburg  Bank, 
(Tenn.  Ch.  1897)  39  S.  W.  Rep.  753. 

Texas.  —  Smith  v.  Glanton,  39  Tex.  365,  19 
Am.  Rep.  31. 

Wisconsin.  —  Durkee  v.  City  Bank,  13  Wis. 
216. 

Where  a  negotiable  note  payable  at  a  future 
day  is  given  for  the  excess  of  interest,  the 
limitation  is  not  from  the  date  of  the  note,  but 
from  the  time  when  it  is  actually  paid.  Fur- 
long v.  Pearce,  51  Me.  299. 

From  Payment  of  Note.  —  Harvey  v.  National 
L.  Ins.  Co.,  60  Vt.  209. 

3.  Application  of  Payments  —  Alabama.  — 
Stickney  v.  Moore,  108  Ala.  390;  May  v.  Fol- 
som,  113  Ala.  iq8;  Munter  v.  Linn.  61  Ala.  492. 

Arkansas.  —  Humphrev  v.  McCauley,  55  Ark. 
143-  See,  however,  Matthews  v.  Paine,  47 
Ark.  54. 

District  of  Columbia.  —  Middle  States  Loan, 
etc..  Co.  v.  Baker.  19  App.  Cas.  (D.  C.)  1 ; 
Washington  Nat.  Bldg.,  etc.,  Assoc.  v.  Fiske, 
20  App.  Cas.  (D.  C.)  514. 

Florida.  —  Thomson  v.  Kyle,  39  Fla.  582,  63 
Am.  St.  Rep.  193. 
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Georgia.  —  Zeigler  v.  Scott,  10  Ga.  389,  54 
Am.  Dec.  400,  and  note ;  Crane  v.  Goodwin,  77 
Ga.  362;  McGee  v.  Long,  83  Ga.  156. 

Idaho.  —  Madsen  v.  Whitman,  (Idaho  1902) 
71  Pac.  Rep.  152. 

Illinois.  —  Farwell  v.  Meyer,  35  111.  40 ; 
Saylor  v.  Daniels,  37  111.  331,  87  Am.  Dec. 
250;  Hunter  v.  Hatch,  45  111.  178;  Hamill  v. 
Mason,  51  111.  488;  Hefner  v.  Vandolah,  62 
111.  483,  14  Am.  Rep.  106;  Reinback  v.  Crab- 
tree,  77  111.  182  ;  Mitchell  v.  Lyman,  77  111.  525  ; 
Hawhe  v.  Snydaker,  86  111.  197;  Jenkins  v. 
Greenbaum,  95  111.  11;  Woolley  v.  Alexander, 
99  111.  188;  Payne  v.  Newcomb,  too  111.  611,  39 
Am.  Rep.  69;  Harris  v.  Bressler,  119  111.  467; 
Stein  v.  Goldsmith,  44  111.  App.  108;  McGuire 
v.  Campbell,  58  111.  App.  188;  Chicago  Trust, 
etc.,  Bank  v.  Anderson,  93  ill.  App.  347. 

Indiana.  —  Musselman  v.  McElhenny,  23  Ind. 
4,  85  Am.  Dec.  445. 

Iowa.  —  Smith  v.  Coopers,  9  Iowa  376;  Wil- 
coxen  v.  Smith,  107  Iowa  555,  70  Am.  St.  Rep. 
220. 

Kansas. — -Warren  v.  Johnson,  38  Kan  768; 
New  Hampshire  Banking  Co.  v.  Walker,  5  Kan. 
A  jp.  881,  47  Pac.  Rep.  543. 

Kentucky.  —  Ellis  v.  Brannin,  1  Duv.  (Ky.) 
48;  Crutcher  v.  Trabue,  5  Dana  (JCy.)  80; 
Wood  v.  Gray,  5  B.  Mon.  (Ky.)  93;  Booker  v. 
Gregory,  7  B.  Mon.  (Ky.)  439;  Smith  v.  Young, 
11  Bush  (Ky.)  393;  Neale  v.  Rouse,  93  Ky. 
151  ;  Thompson  v.  Baird,  (Ky.  1895)  31  S.  W. 
Rep.  280;  Deposit  Bank  v.  Robertson,  (Ky. 
1896)  34  S.  W.  Rep.  23  ;  Russellville  Bank  v. 
Coke,  (Ky.  1898)  45  S.  W.  Rep.  867  ;  Day  v. 
Davis,  (Ky.  1898)  47  S.  W.  Rep.  769;  Marks  v. 
Deposit  Bank,  (Ky.  1899)  50  S.  W.  Rep.  1103; 
Flannery  v.  Three  Forks  Deposit  Bank,  (Ky. 
1899)  52  S.  W.  Rep.  847  ;  Equitable  Loan,  etc., 
Co.  v.  Smith,  (Ky.  1901)  65  S.  W.  Rep.  609; 
Kleimeir  v.  Covington  Perpetual  Bldg.,  etc., 
Assoc.,  (Ky.  1902)  70  S.  W.  Rep.  41. 

Maryland.  —  Middle  States  Loan,  etc.,  Co.  v. 
Hagerstown  Mattress,  etc.,  Co.,  82  Md.  506 ; 
New  York  Security,  etc.,  Co.  v.  Davis,  96  Md. 
81. 

Michigan.  —  Fretz  v.  Murray,  118  Mich.  302; 
Estey  v.  Capitol  Invest.,  etc.,  Assoc.,  131  Mich. 
502. 

Minnesota.  —  Solomon  v.  Dreschler,  4  Minn. 
278. 

Missouri.  —  Moniteau  Nat.  Bank  v.  Miller,  73 
Mo.  187.  Compare  Livingston  v.  Burton,  43 
Mo.  App.  272. 

Nebraska.  —  Nelson  v.  Hurford,  11  Neb.  465; 
New  England  Mortg.  Security  Co.  v.  Aughe,  12 
Neb.  504;  Knox  v.  Williams.  24  Neb.  630,  8 
Am.  St.  Rep.  220  ;  Blackwell  v.  Wright,  27  Neb. 
269,  20  Am.  St.  Rep.  662  ;  North  Bend  First 
Nat.  Bank  v.  Miltotiberger.  33  Neb.  847  :  Doyle 
v.  Holland,  39  Neb.  87 ;  Exeter  Nat.  Bank  v. 
Orchard.  30  Neb.  ;  Tnmblin  v.  Higgins,  c;8 
Neb.  336;  Male  v.  Wink,  61  Neb.  748;  Rawles 
v.  Reichenbach,  65  Neb.  29. 

Volume  XXIX. 


/ 


Remedies  Against  Usury. 


USURY. 


Application  of  Payments. 


refuse  to  allow  a  borrower  to  recover  back  usurious  interest  paid.1  In  some 
jurisdictions  statutes  authorize  the  application  of  usurious  interest  paid  in 
diminution  of  the  principal,3  but  it  has  been  held  in  Connecticut  that  the 
repeal  of  such  a  statute  would  deprive  the  borrower  of  such  right.3 

A  Statute  Prohibiting  the  Recovery  Back  of  Usury  paid  has  been  held  to  prohibit  the 
borrower  from  setting  up  such  payments  in  diminution  of  the  principal.4 

Loss  of  Right.  —  The  fact  that  after  the  payment  of  usurious  interest  renewal 
or  substituted  obligations  were  given  for  the  unpaid  principal  does  not  affect 
the  right  in  an  action  to  enforce  the  latter  to  have  usurious  payments  applied 
in  diminution  of  the  principal.5    If,  however,  the  obligation  sued  on  is 


New  Hampshire.  —  Cole  v.  Hills,  44  N.  H. 
227;  Peterborough  Sav.  Bank  v.  Hodgdon,  62 
N.  H.  300. 

New  Jersey.  —  Powers  v.  Chaplain,  30  N.  J. 
Eq.  17;  Hughson  v.  Newark  Mortg.  Loan  Co., 
57  N.  J.  Eq.  139. 

JVw  York.  —  Pixley  v.  Ingram,  53  Hun  (N. 
Y.)  93  ;  Real  Estate  Trust  Co.  v.  Keech,  69  N. 
Y.  248,  25  Am.  Rep.  181  ;  Moses  v.  McDivitt, 
88  N.  Y.  62;  Burhans  v.  Burhans,  (Supm.  Ct. 
Gen.  T.)  1  Y.  Supp.  37.  Compare  Wilcox  v. 
Van  Voorhis,  58  Hun  (N.  Y.)  575. 

Ohio.  —  Lockwood  v.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dec.  78. 

Oregon.  —  Nunn  v.  Bird,  36  Oregon  515; 
Irwin  v.  Washington  Loan  Assoc.,  42  Oregon 
105. 

Pennsylvania.  —  Mylott  v.  Skinner,  12  Pa. 
Super.  Ct.  137;  Campbell  v.  Sloan,  62  Pa.  St. 
481  ;  Brown  v.  Erie  Second  Nat.  Bank,  72  Pa. 
St.  209  ;  Overholt  v.  National  Bank,  82  Pa.  St. 
490;  Blymyer  v.  Colvin,  127  Pa.  St.  114. 

South  Carolina.  —  Clark  v.  Hunter,  2  Spears 
L.  (S.  Car.)  83.  See,  however,  Butler  v.  But- 
ler, 62  S.  Car.  165. 

Tennessee.  —  Threadgill  v.  Timberlake,  2 
Head  (Tenn.)  395.  Compare  Barrow  v.  South- 
ern Bldg..  etc.,  Assoc.,  (Tenn.  Ch.  1898)  48  S. 
W.  Rep.  736. 

Texas.  —  Johnston  v.  Lasker  Real-Estate 
Assoc.,  2  Tex.  Civ.  App.  494 ;  Tucker  v.  Coffin, 
7  Tex.  Civ.  App.  415  ;  People's  Bldg.,  etc., 
Assoc.  v.  Bessonette,  (Tex.  Civ.  App.  1898)  48 
S.  W.  Rep.  52  ;  Quinlan  v.  Smye,  21  Tex.  Civ. 
App.  156;  American  Mut.  Bldg.,  etc.,  Assoc.  v. 
Daugherty,  27  Tex.  Civ.  App.  430 ;  Smith  v. 
Glanton,  39  Tex.  365,  19  Am.  Rep.  31  ;  Inter- 
national Bldg.,  etc.,  Assoc.  v.  Biering,  86  Tex. 
476. 

Vermont.  —  Nichols  v.  Bellows,  22  Vt.  581. 
54  Am.  Dec.  85  ;  St.  Albans  First  Nat.  Bank  v. 
Wood,  53  Vt.  491  ;  Cross  v.  Mann,  53  Vt.  501. 

Virginia.  —  Fox  v.  Taliaferro,  4  Munf.  (Va.) 
243;  Spengler  v.  Snapp,  5  Leigh  (Va.)  478; 
Meem  v.  Dulaney,  88  Va.  674 ;  Turner  v. 
Turner.  80  Va.  379.  See,  however,  Munford  v. 
McVeigh,  92  Va.  446. 

West  Virginia.  —  Norvell  v.  Hedrick,  21  W. 
Va.  523;  Reger  v.  O'Neal,  33  W.  Va.  159. 

Wisconsin.  —  Gill  v.  Rice,  13  Wis.  553. 

Canada.  —  Nye  v.  Malo,  2  L.  C.  Jur.  43,  7 
L.  C.  Rep.  405. 

See,  however,  Hinman  v.  Goodyear,  56  Conn. 
210;  Merchants  Bank  v.  Lutterloh,  81  N.  Car. 
142;  McLean  v.  Bryer,  24  R.  I.  599;  Brundage 
v.  Burke,  1 1  Wash.  679. 

Release  of  Right  of  Application. — Interna- 
tional Bldg.,  etc.,  Assoc.  v.  Biering,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  621. 


National  Banks.  —  Where  usurious  interest  is 
paid  to  a  national  bank  it  is  held  that  the  sole 
remedy  of  the  borrower  is  an  action  to  recover 
the  statutory  penalty  ;  he  cannot,  in  an  action 
to  enforce  the  principal,  have  such  payment 
applied  in  diminution  of  the  principal.  See  the 
title  National  Banks,  vol.  21,  pp.  393,  394, 
and  see  Parkhurst  v.  Clyde  First  Nat.  Bank,  53 
Kan.  136;  Faulkner  v.  Marion  Nat.  Bank,  (Ky. 
1897)  43  S.  W.  Rep.  249  ;  Lanham  v.  Crete  First 
Nat.  Bank,  46  Neb.  663  ;  Montgomery  v.  Albion 
Nat.  Bank,  50  Neb.  652;  Lebanon  First  Nat. 
Bank  v.  Cake,  11  Phila.  (Pa.)  312,  33  Leg. 
Int.  (Pa.)  4;  Garden  City  First  Nat.  Bank  v. 
Segal,  21  Pa.  Co.  Ct.  113;  Lomax  v.  Haskell 
First  Nat.  Bank,  (Tex.  Civ.  App.  1897)  39  S. 
W.  Rep.  655  ;  National  Exch.  Bank  v.  Boylen, 
26  W.  Va.  554,  53  Am.  Rep.  113. 

And  this  rule  has  also  been  applied  with  re- 
gard to  state  statutes.  Matthews  v.  Paine,  47 
Ark.  54  (decided  under  the  Tennessee  statute)  ; 
Wood  v.  Cuthbertson,  3  Dak.  328. 

If  Payment  on  a  Usurious  Debt  Is  Made  With- 
out Any  Direction  for  Its  Application,  the  lender 
cannot  apply  it  in  satisfaction  of  the  usurious 
interest,  but  it  will  be  applied  as  a  payment  on 
the  principal.  Danforth  v.  National  State 
Bank,  ( C.  C.  A.)  48  Fed.  Rep.  271;  Edwards 
v.  Rumph,  48  Ark.  479  ;  Atlanta  Sav.  Bank  v. 
Spencer,  107  Ga.  629;  Smith  v.  Coopers,  9  Iowa 
376;  Fretz  v.  Murray,  118  Mich.  302;  Solomon 
v.  Dreschler,  4  Minn.  278  ;  Citizens'  Nat.  Bank 
v.  Donnell,  172  Mo.  384;  North  Bend  First 
Nat.  Bank  v.  Miltonberger,  33  Neb.  847  ;  Tomb- 
lin  v.  Higgins,  58  Neb.  336  ;  Adams  v.  Mahnken, 
41  N.  J.  Eq.  332;  Turner  v.  Turner,  80  Va. 
379;  Gill  v.  Rice,  13  Wis.  549. 

1.  Saylor  v.  Daniels,  37  111.  331,  87  Am.  Dec. 
250  ;  Mitchell  v.  Lyman,  77  111.  525  ;  Harris  v. 
Bressler,  119  111.  467. 

2.  Bowen  v.  Phillips,  55  Ind.  226;  Spooner  v. 
Roberts,  180  Mass.  191  ;  Vandergrif  v.  Swinney, 
158  Mo.  527,  81  Am.  St.  Rep.  325;  Widdifield 
v.  .Etna  Live  Stock  Ins.  Co.,  3  Ohio  Dec.  276 ; 
Lockwood  v.  Mitchell,  7  Onio  St.  387,  70  Am. 
Dec.  78;  Witte  v.  Weinberg,  37  S.  Car.  579; 
Land  Mortg.  Invest.,  etc.,  Co.  v.  Gillam, 
49  S.  Car.  345 ;  Wilson  v.  Selbie,  7  S. 
Dak.  494. 

3.  Hinman  v.  Goodyear,  56  Conn.  210. 

4.  Kaines  v.  Stacey,  9  U.  C.  C.  P.  355  (16 
Vict,  c.  80)  ;  Jarvis  v.  Clark,  10  U.  C.  C.  P. 
480  (16  Vict.,  c.  80)  ;  Fuller  v.  Parnall,  4  Ch. 
Chamb.  (Ont.)  70 ;  Quinlan  v.  Gordon,  20 
Grant  Ch.  fU.  C.)  Appendix  7. 

5.  Georgia.  —  McGee  v.  Long,  83  Ga.  156. 
Illinois.  —  Saylor  v.  Daniels,  37  111.  331,  87 

Am.  Dec.  250  ;  Mitchell  v.  Lyman,  77  III.  525  ; 
Harris  v.  Bressler,  119  111.  467. 
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separate  and  distinct  from  that  upon  which  the  usurious  payment  was  made, 
the  borrower  is  not  entitled  to  have  such  payment  deducted.1 

Equity.  —  The  right  to  have  payments  of  excessive  interest  applied  as  a 
credit  on  the  principal  exists  fully  where  such  relief  is  sought  in  a  court  of 
equity  in  defense  to  a  suit  by  the  lender  to  recover  the  amount  of  the  loan.* 

Amount  of  Application.  —  Under  statutes  imposing  as  a  penalty  for  reserving 
usurious  interest  the  forfeiture  of  all  interest,  it  has  been  held  that  the  bor- 
rower was  entitled  to  have  applied  in  payment  of  the  principal  the  entire 
interest  paid,  and  not  merely  the  excess  over  the  legal  interest.3  In  other 
cases,  however,  it  is  held  that  the  amount  to  be  applied  in  diminution  of  the 
principal  is  the  excess  over  the  legal  rate.4 

Limitation  of  Actions.  —  Some  courts  hold  that  the  debtor's  right  to  have  pay- 
ments of  usurious  interest  applied  in  diminution  of  the  principal  is  lost  if  the 
statute  of  limitations  would  bar  his  common-law  or  statutory  right  to  recover 
back  the  amount  so  paid ;  5  but  in  other  cases  the  opposite  conclusion  has 
been  reached.6 

Who  May  Demand  Application.  —  The  same  rule  which  prohibits  a  stranger  from 
setting  up  the  defense  of  usury  7  prohibits  a  stranger  from  demanding  that 
payments  of  usurious  interest  be  applied  upon  the  principal.8 

A  Surety  on  a  usurious  obligation  is  entitled  to  enforce  the  rule  as  to 
application  of  payments  of  usurious  interest  made  by  his  principal.9 

3.  Equitable  Relief—  a.  In  General.  —  Under  the  general  rule  that  the 


Kansas.  —  New  Hampshire  Banking  Co.  v. 
Walker,  5  Kan.  App.  881,  47  Pac.  Rep.  543. 

Kentucky.  —  Neal  v.  Rouse,  93  Ky.  151. 

Maine.  —  Darling  v.  March,  22  Me.  184. 

Massachusetts.  —  Spooner  v.  Roberts,  180 
Mass.  191. 

Nebraska.  —  Doyle  v.  Holland,  39  Neb.  87  ; 
Exeter  Nat.  Bank  v.  Orchard,  39  Neb.  485. 

Ohio.  —  Widdifield  v.  /Etna  Live  Stock  Ins. 
Co.,  3  Ohio  Dec.  276. 

Pennsylvania.  —  Overholt  v.  National  Bank, 
82  Pa.  St.  490;  Blymyer  v.  Colvin,  127  Pa.  St. 
114;  Mylott  v.  Skinner,  12  Pa.  Super.  Ct.  137. 
Compare  Macungie  Sav.  Bank  v.  Hottenstein, 
89  Pa.  St.  328. 

South  Carolina.  —  Clark  v.  Hunter,  2  Spears 
L.  (S.  Car.)  83. 

Vermont.  —  Cross  v.  Mann,  53  Vt.  501. 

1.  Elmer  v.  Crum,  8  Ind.  25 ;  Carter  v. 
Farthing,  (Ky.  1903)  72  S.  W.  Rep.  745  ;  Smead 
v.  Chrisfield,  1  Disney  (Ohio)  18;  Primrose  v. 
Anderson,  24  Pa.  St.  215;  Maher's  Appeal,  91 
Pa.  St.  516;  Witte  v.  Weinberg,  37  S.  Car.  579 ; 
Sturgis  Nat.  Bank  v.  Smith,  9  Tex.  Civ.  App. 
540.  See,  however,  Ashland  Sav.  Bank  v. 
Bailey,  66  N.  H.  334. 

2.  Fowler  v.  Equitable  Trust  Co.,  141  U.  S. 
384 ;  Mitchell  v.  Lyman,  77  111.  525. 

3.  Amount  of  Application.  —  Fowler  v.  Equi- 
table Trust  Co.,  141  U.  S.  384;  Harris  v. 
Bressler,  119  111.  467,  overruling  Galesburg 
First  Nat.  Bank  v.  Davis,  108  111.  633  ;  Estey 
v  Capitol  Invest.,  etc.,  Assoc.,  131  Mich.  502; 
Male  v.  Wink,  61  Neb.  748. 

4.  Equitable  Loan,  etc.,  Co.  v.  Smith,  (Ky. 

1901)  65  S.  W.  Rep.  609;  Crenshaw  v.  Duff, 
113    Ky.   912;   Crenshaw   v.    Crenshaw,  (Ky. 

1902)  69  S.  W.  Rep.  711  ;  Kleimeir  v.  Coving- 
ton Perpetual  Bldg.,  etc..  Assoc.,  (Ky.  1902)  70 
S.  W.  Rep.  41  ;  Overholt  v.  National  Bank,  82 
Pa.  St.  490  ;  Tucker  v.  Coffin,  7  Tex.  Civ.  App. 
415- 

5.  Limitation  of  Actions.  —  National  Bank  v. 


Davis,  8  Biss.  (U.  S.)  100;  Carter  v.  Carusi, 
112  U.  S.  478  (D.  C.  Rev.  Stat.,  §  715)  ;  Klein- 
dienst  v.  Johnson,  7  Mackey  (D.  C.)  356;  Law- 
rence v.  Middle  States  Loan,  etc.,  Co.,  7  App. 
Cas.  (D.  C.)  161  ;  Peterborough  Sav.  Bank  v. 
Hodgdon,  62  N.  H.  300  ;  Cummings  v.  Knight, 
65  N.  H.  202 ;  Wilson  v.  Selbie,  7  S.  Dak.  494  ; 
Davis  v.  Converse,  35  Vt.  503  ;  Munford  v.  Mc- 
Veigh, 92  Va.  446 ;  Exchange,  etc.,  Bank  v. 
Fugate,  93  Va.  821  ;  Crabtree  v.  Old  Dominion 
Bldg.,  etc.,  Assoc.,  95  Va.  670,  64  Am.  St.  Rep. 
818;  Radford  Bank  v.  Kirby,  100  Va.  498. 

6.  Archer  v.  McCray,  59  Ga.  546;  Williams 
v.  Griffin  Banking  Co.,  64  Ga.  178;  Crane  v. 
Goodwin,  77  Ga.  362 ;  Haskins  v.  State  Bank, 
100  Ga.  216;  Rudd  v.  Anderson,  (Ky.  1890) 
14  S.  W.  Rep.  340;  Neal  v.  Rouse,  93  Ky.  151  ; 
Moniteau  Nat.  Bank  v.  Miller,  73  Mo.  187; 
Blackwell  v.  Wright,  27  Neb.  269,  20  Am.  St. 
Rep.  662 ;  Colston  v.  Hastings,  1 1  Ohio  Dec. 
125,  8  Ohio  N.  P.  154;  Land  Mortg.  Invest., 
etc.,  Co.  v.  Gillam,  49  S.  Car.  345  ;  Smith  v. 
Mason,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
188;  Smith  v.  Glanton,  39  Tex.  365,  19  Am. 
Rep.  31.  Compare  Smith  v.  Young,  11  Bush 
(Ky.)  393. 

7.  See  supra,  this  title,  Defense  of  Usury  — 
Who  Entitled  to  Set  up  Defense  —  Strangers. 

8.  Stranger  Not  Entitled  to  Demand  Application 
—  Richardson  v.  Baker,  52  Vt.  617. 

9.  Surety.  —  Goodhue  v.  Palmer,  13  Ind.  457  ; 
Cole  v.  Hills,  44  N.  H.  227 ;  Philadelphia  Third 
Nat.  Bank  v.  Miller,  90  Pa.  St.  241.  See  also 
Kendall  v.  Vanderlip,  2  Mackey  (D.  C.)  105; 
Malo  v.  Wurtele,  9  L.  C.  Rep.  327.  See,  how- 
ever, Newbury  Bank  v.  Sinclair,  60  N.  H.  100, 

49  Am.  Rep.  307 ;  Cady  v.  Goodnow,  49  Vt. 
400 ;  Lamoille  County  Nat.  Bank  v.  Bingham, 

50  Vt.  105,  28  Am.  Rep.  490. 

But  a  surety  is  not  entitled  to  plead  by  way 
of  set-off  the  payment  of  usurious  interest  by 
the  principal  on  other  indebtedness.  Mordecai 
v.  Stewart,  37  Ga.  364. 
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existence  of  an  adequate  remedy  at  law  is  ground  for  the  dismissal  of  a  suit 
in  equity,  a  court  of  equity  will  not  interfere  to  grant  affirmative  relief  from 
usurious  contracts  where  the  party  seeking  such  relief  has  a  full,  adequate, 
and  complete  remedy  at  law.1  In  some  jurisdictions,  however,  the  statutes 
have  expressly  authorized  particular  proceedings  in  equity  for  relief  from 
usurious  contracts,  and  it  has  been  held  to  be  error  to  dismiss  such  proceed- 
ings on  the  ground  that  the  remedy  at  law  was  adequate.2  In  New  York  it 
was  held  that  the  Act  of  1837  authorizing  a  borrower  when  obliged  to  resort 
to  a  court  of  equity  for  relief  from  usurious  contracts  to  do  so  without  the 
former  prerequisite  of  paying  or  tendering  the  principal  of  the  loan  with 
lawful  interest  was  not  intended  to  extend  the  jurisdiction  of  the  Court  of 
Chancery  beyond  the  cases  which  were  theretofore  cognizable  in  that  court.3 

Where  the  Usurious  Transaction  Has  Been  Fully  Executed,  as  where  a  mortgage  to 
secure  a  usurious  contract  has  been  foreclosed  under  a  power  of  sale,4  a  court 
of  equity  will  not,  as  a  general  rule,  grant  relief  therefrom.5 

Where  the  Remedy  at  law  Is  Inadequate,  courts  of  equity  have  unhesitatingly 
granted  to  the  borrower  equitable  relief  from  usurious  contracts.6  Thus, 
courts  of  equity  have  decreed  the  cancellation  of  usurious  obligations  7  and 
mortgages  to  secure  usurious  obligations ;  8  have  directed  the  return  of  pledges 


1.  Equitable  Relief  —  Adequate  Remedy  at  Law 

—  United  States.  —  Brown  v.  Swann,  10  Pet. 
(U.  S.)  497- 

Alabama.  —  Jones  v.  Watkins,  i  Stew.  (Ala.) 
81;  Folmar  v.  Carlisle,  117  Ala.  449. 

Georgia.  —  Collins  v.  Clayton,  53  Ga.  649. 

Mississippi.  —  McRaven  v.  Forbes,  6  How. 
(Miss.)  569;  Kelly  v.  Weaver,  37  Miss.  631. 

New  York.  —  Peirson  v.  Smith,  Clarke  (N. 
Y.)  228;  Holmes  v.  Dole,  Clarke  (N.  Y.)  71; 
Trowbridge  v.  Christmas,  Clarke  (N.  Y.)  271  ; 
Post  v.  Boardman,  Clarke  (N.  Y.)  333  ;  Folsom 
v.  Blake,  3  Edw.  (N.  Y.)  442  ;  Palmer  v.  Jones, 
69  Hun  (N.  Y.)  240;  Morse  v.  Hovey,  9  Paige 
(N.  Y.)  197;  Morse  v.  Hovey,  1  Sandf.  Ch.  (N. 
Y.)  187;  Vilas  v.  Jones,  1  N.  Y.  274;  Minturn 
v.  Farmers'  L.  &  T.  Co.,  3  N.  Y.  498 ;  Allerton 
v.  Belden,  49  JN.  Y.  373. 

Tennessee.  —  Buchanan  v.  Nolin,  3  Humph. 
(Tenn.)  63  ;  McKoin  v.  Cooley,  3  Humph. 
(Tenn.)  559 ;  Parham  v.  Pulliam,  5  Coldw. 
(Tenn.)  509 ;  Brandon  v.  Green,  7  Humph. 
(Tenn.)  130. 

Virginia.  —  Fox  v.  Taliaferro,  4  Munf.  (Va.) 
243- 

Wisconsin.  —  Armstrong  v.  Gibson,  31  Wis. 
61,  11  Am.  Rep.  599. 

2.  Dickson  v.  Valentine,  57  N.  Y,  Super.  Ct. 
128  ;  Ruffin  v.  Commercial  Bank,  90  Va.  708. 

3.  Bissell  v.  Kellogg,  60  Barb.  (N.  Y.)  617; 
Peirson  v.  Smith,  Clarke  (N.  Y.)  228  ;  Skinner 
v.  Christmas,  Clarke  (N.  Y.)  269  ;  Topping  v. 
Van  Pelt,  Hoffm.  (N.  Y.)  545  ;  Folsom  v. 
Blake,  3  Edw.  (N.  Y.)  442;  Morse  v.  Hovey, 
9  Paige  (N.  Y.)  197  ;  Perrine  v.  Striker,  7 
Paige  (N.  Y.)  598;  Beggs  v.  Butler,  9  Paige 
(N.  Y.)  226  ;  Minturn  v.  Farmers'  L.  &  T.  Co., 
3  N.  Y.  498;  Williams  v.  Fitzhugh,  37  N.  Y. 
444;  Allerton  v.  Belden,  49  N.  Y.  373. 

4.  Lake  v.  Brown,  116  111.  83. 

In  Minnesota,  however,  it  is  held  that  a  mort- 
gagor is  not  estopped  from  seeking  relief  for 
usury  in  a  mortgage  because  he  has  suffered 
the  foreclosure  under  power  of  sale  before  seek- 
ing relief,  where  the  purchaser  at  the  sale  had 
notice  of  the  usury  before  the  foreclosure,  as 
under  the  Minnesota  statutes  a  mortgage  to  se- 


cure a  usurious  contract  is  void.  Scott  v. 
Austin,  36  Minn.  460 ;  Exley  v.  Berryhill,  37 
Minn.  182. 

5.  Adams  v.  McKenzie,  18  Ala.  698;  Lake  v. 
Brown,  116  111.  83;  Clarkson  v.  Garland,  1 
Leigh  (Va.)  147;  Armstrong  v.  Gibson,  31  Wis. 
61,  11  Am.  Rep.  599. 

6.  Inadequate  Remedy  at  Law.  —  Winn  v.  Ham, 
R.  M.  Giarlt.  (Ga.)  70 ;  McLaren  v.  Steapp,  1 
Ga.  378;  Johnson  v.  Thompson,  28  111.  352; 
Morrison  v.  Miller,  46  Iowa  84;  Pearce  v. 
Hedrick,  3  Litt.  (Ky.)  109;  American  Freehold 
Land,  etc.,  Co.  v.  Jefferson,  69  Miss.  770,  30 
Am.  St.  Rep.  587 ;  Schermerhorn  v.  Talman, 
14  N.  Y.  93;  Hawley  v.  Kountze,  (Supm.  Ct. 
Spec.  T.)  16  Misc.  (N.  Y.)  249;  Duquesne  Sav. 
Bank's  Appeal,  74  Pa.  St.  426 ;  Coleman  v. 
Childress,  6  Yerg.  (Tenn.)  398;  Day  v.  Cum- 
mings,  19  Vt.  496. 

7.  Cancellation  of  Usurious  Obligations.  —  Fer- 
guson v.  Sutphen,  8  111.  547  ;  Swanson  v.  Reali- 
zation, etc.,  Corp.,  70  Minn.  380 ;  Wilhelmson 
v.  Bentley,  25  Neb.  473  ;  Trowbridge  v.  Christ- 
mas, Clarke  (N.  Y.)  271  ;  Peters  v.  Mortimer, 
4  Edw.  (N.  Y.)  279 ;  Dickson  v.  Valentine,  57 
N.  Y.  Super.  Ct.  128;  Hawley  v.  Kountze, 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  249; 
Taylor  v.  Grant,  35  N.  Y.  Super.  Ct.  353 ; 
Caughman  v.  Drafts,  1  Rich.  Eq.  (S.  Car.) 
414;  Fox  v.  Taliaferro,  4  Munf.  (Va.)  243. 

8.  Cancellation  of  Mortgages.  —  Ward  v*  Abbe- 
ville Bank,  130  Ala.  597  ;  Lowe  v.  Loomis,  53 
Ark.  454  ;  Pope  v.  Marshall,  78  Ga.  635  ;  Baum 
v.  Thorns,  150  Ind.  378,  65  Am.  St.  Rep.  368; 
Exley  v.  Berryhill,  37  Minn.  182;  Palmer  v. 
Jones,  69  Hun  (N.  Y.)  240  ;  Myers  v.  Wheeler, 
24  N.  Y.  App.  Div.  327  ;  Williams  v.  Fitzhugh, 
37  N.  Y.  444;  Weiland  v.  Forgotston,  44  N.  Y. 
App.  Div.  54. 

After  transfer  of  the  mortgaged  property  a 
mortgagor  cannot  sue  to  have  the  mortgage  can- 
celed on  the  ground  of  usury.  James  v.  Oak- 
lev.  CN.  Y.  Super.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N. 
Y.)  324- 

Mortgage  on  Land  in  Foreign  State.  —  In  New 
York  it  has  been  held  that  a  suit  will  lie  to 
cancel  a  mortgage  on  land  in  another  state  given 
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and  collaterals  to  secure  usurious  loans;1  have  enjoined  the  negotiation  of 
negotiable  usurious  paper 8  and  the  foreclosure  of  usurious  mortgages  and 
deeds  of  trust  under  powers  of  sale;3  have  expunged  usury  from  mortgages 
in  suits  to  redeem  4  and  usurious  items  from  accounts  stated;5  in  settling 
accounts  involving  usurious  contracts  have  allowed  as  a  credit  usurious  interest 
paid;6  have  directed  the  application  of  usurious  interest  paid  as  a  payment 
on  the  principal;7  and  have  entertained  bills  of  discovery  in  aid  of  the 
defense  of  usury.8 

b.  Necessity  to  Do  Equity  —  (i)  In  General. — In  pursuance  of  the 
general  rule  that  he  who  seeks  equity  must  do  equity,  it  is  held,  in  the 
absence  of  statutory  provision  to  the  contrary,  that  an  applicant  to  a  court  of 
equity  for  affirmative  relief  from  a  usurious  contract  must  tender  or  offer  to 
pay  the  principal  sum  lent,  with  lawful  interest,  artd  it  is  only  upon  such 
consideration  that  equitable  relief  will  be  granted.9    This  rule  has  been  held 


to  secure  a  New  York  contract.  Williams  v. 
Fitzhugh,  37  N.  Y.  444. 

1.  Return  of  Pledges  and  Collateral  Securities. 

—  Ferguson  v.  Sutphen,  8  111.  547 ;  Wilhelm- 
son  v.  Bentley,  25  Neb.  473  ;  Trowbridge  v. 
Christmas,  Clarke  (N.  Y.)  271  ;  Peters  v.  Mor- 
timer, 4  Edw.  (N.  Y.)  279;  Cowman  v.  Sedg- 
wick, Hoffm.  (N.  Y.)  60 ;  Perrine  v.  Striker,  7 
Paige  (N.  Y.)  598;  Dickson  v.  Valentine,  57 
N.  Y.  Super.  Ct.  128. 

2.  Negotiation  of  Paper.  — ■  The  maker  of  usu- 
rious notes  which  are  about  to  be  transferred 
before  maturity  to  an  innocent  purchaser  with- 
out notice  is  entitled  to  have  such  trausfer  en- 
joined, where  the  law  prevents  setting  up  usury 
against  such  innocent  purchaser.  Wilhelmson 
v.  Bentley,  25  Neb.  473. 

3.  Injunction  Against  Foreclosure  —  Alabama. 

—  Ward  v.  Abbeville  Bank,  130  Ala.  597. 
Georgia.  —  Equitable  Mortg.  Co.  v.  Braswell, 

98  Ga.  139.  See,  however,  Lanier  v.  Olliff,  117 
Ga.  397. 

Maryland. — -  Gantt  v.  Grindall,  49  Md.  310. 

Mississippi.  —  Southern  Home  Bldg.,  etc., 
Assoc.  v.  Tony,  78  Miss.  916. 

New  York.  —  Wheelock  v.  Lee,  (Brooklyn 
City  Ct.  Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  24; 
Hyland  v.  Stafford,  10  Barb.  (N.  Y.)  558;  Bur- 
net v.  Denniston,  5  Johns.  Ch.  (N.  Y.)  35  ; 
Ehrgott  v.  Forgotston,  60  N.  Y.  Super.  Ct.  296  ; 
Glover  v.  Silverman,  (N.  Y.  Super.  Ct.  Gen.  T.) 
6  Misc.  (N.  Y.)  347 ;  Hawley  v.  Kountze, 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  249. 

North  Carolina.  —  Cook  v.  Patterson,  103  N. 
Car.  127. 

Virginia.  —  Cabaness  v.  Matthews,  2  Gratt. 
(Va.)  325  ;  Washington  Bank  v.  Arthur,  3 
Gratt.  (Va.)  173;  Bell  v.  Calhoun,  8  Gratt. 
(Va.)  22;  Brockenbrough  v.  Spindle,  17  Gratt. 
(Va.)  25  ;  Belton  v.  Apperson,  26  Gratt.  (Va.) 
218;  Martin  v.  Lindsay,  1  Leigh  (Va.)  499; 
Marks  v.  Morris,  2  Munf.  (Va.)  407,  5  Am. 
Dec.  481  ;  McPherrin  v.  King,  1  Rand.  (Va.) 
182;  Thornton  v.  Gordon,  2  Rob.  (Va.)  719; 
Meem  v.  Dulaney,  88  Va.  674  ;  Ruffin  v.  Com- 
mercial Bank,  90  Va.  708 ;  Edmunds  v.  Bruce, 
88  Va.  1007. 

West  Virginia.  —  Rohrer  v.  Travers,  11  W. 
Va.  147;  Smith  v.  McMillan,  46  W.  Va.  577. 

See,  however,  Tooke  v.  Newman,  75  111.  215  ; 
Livingston  v.  Burton,  43  Mo.  App.  272. 

4.  Redemption.  —  Rosencrans  v.  Schnacke,  13 
111.  App.  216. 


5.  Accounts.  —  Paulling  v.  Creagh,  54  Ala. 
646. 

6.  Parmelee  v.  Lawrence,  44  111.  405  ;  Faison 
v.  Grandy,  126  N.  Car.  827;  Reger  v.  O'Neal, 
33  W.  Va.  159. 

7.  Application  of  Payments.  —  Day  v.  Cum- 
mings,  19  Vt.  496. 

8.  Discovery  of  Usury.  —  Brown  v.  Swann,  10 
Pet.  (U.  S.)  497 ;  Fleming  v.  Bates,  1  Root 
(Conn.)  129;  Pearce  v.  Hedrick,  3  Litt.  (Ky.) 
109  ;  Morse  v.  Hovey,  1  Barb.  Ch.  (N.  Y.)  404, 

1  Sandf.  Ch.  (N.  Y.)  187;  Morse  v.  Cloyes,  11 
Barb.  (N.  Y.)  100;  Post  v.  Boardman,  Clarke 
(N.  Y.)  333;  Savage  v.  Todd,  9  Paige  (N.  Y.) 
578 ;  Fox  v.  Miller,  20  N.  Y.  App.  Div.  333 ; 
McDowell  v.  Maultsby,  Phil.  Eq.  (62  N.  Car.) 
16;  Buquo  v.  Erin  Bank,  (Tenn.  Ch.  1899)  52 
S.  W.  Rep.  775  ;  Ruffin  v.  Commercial*Bank,  90 
Va.  708;  Rohrer  v.  Travers,  11  W.  Va.  147. 

A  defendant  sued  at  law  on  a  contract  alleged 
to  be  usurious  will  not  be  entitled  to  a  bill  of 
discovery  if  he  suffers  a  verdict  and  judgment 
to  be  taken  against  him,  especially  when  he 
does  so  without  making  a  defense  at  law. 
Brown  v.  Swann,  10  Pet.  (U.  S.)  497. 

9.  Necessity  to  Do  Equity  —  England.  —  Fitz- 
roy  v.  Gwillim,  1  T.  R.  153;  Scott  v.  Nesbit, 

2  Cox  Ch.  183,  2  Bro.  C.  C.  641  ;  Thomas  v. 
Cooper,  3  Eq.  R.  417,  31  Eng.  L.  &  Eq.  526; 
Mason  v.  Gardiner,  4  Bro.  C.  C.  436  ;  Whitmore 
v.  Francis,  8  Price  616.  See,  however,  Pit  v. 
Cholmondeley,  2  Ves.  567. 

Canada.  —  Drake  v.  Toronto  Bank,  9  Grant 
Ch.  (U.  C.)  116;  McDonald  v.  Kirkpatrick,  3 
U.  C.  Q.  B.  O.  S.  324  ;  Stewart  v.  Rennie,  5  U. 
C  Q.  B.  O.  S.  151. 

United  States.  —  Spain  v.  Hamilton,  1  Wall. 
(U.  S.)  604;  Brown  v.  Swann,  10  Pet.  (U.  S.) 
407  ;  Stanley  v.  Gadsby,  10  Pet.  (U.  S.)  521  ; 
Missouri,  etc.,  Trust  Co.  v.  Krumseig,  172  U. 
S.  351,  (C.  C.  A.)  77  Fed.  Rep.  32;  Hubbard  v. 
Tod,  171  U.  S.  474,  affirming  (C.  C.  A.)  76  Fed. 
Rep.  905 ;  Matthews  v.  Warner,  6  Fed.  Rep. 
461  ;  Norman  v.  Peper,  24  Fed.  Rep.  403  ;  Man- 
hattan Trust  Co.  v.  Sioux  City,  etc.,  R.  Co.,  65 
Fed.  Rep.  559. 

Alabama.  —  Pearson  v.  Bailey,  23  Ala.  537; 
Hunt  v.  Acre,  28  Ala.  580  ;  Noble  v.  Walker, 
32  Ala.  456  ;  Miller  v.  Bates,  35  Ala.  580  ;  Mc- 
Gehee  v.  George,  38  Ala.  323 ;  Eslava  v.  El- 
more, 50  Ala.  587 ;  Rogers  v.  Torbut,  58  Ala. 
523;  Eslava  v.  Crampton,  61  Ala.  507;  Uhl- 
felder  v.  Carter,  64  Ala.  527 ;    Masterson  v. 
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to  be  applicable  though  the  statutes  provided  that  the  reservation  of  usury 
should  work  a  forfeiture  of  all  interest,1  or  made  all  usurious  contracts  void,8 
or  provided  that  usurious  contracts  could  not  be  enforced  either  at  law  or  in 
equity  except  as  to  the  principal  sum  due;3  and  it  has  been  applied  even 
where  the  taking  or  reservation  of  usurious  interest  was  made  a  misdemeanor.4 
Where  Amount  Paid  Equals  Principal.  —  Where  the  amount  paid  by  the  borrower 


Grubbs,  70  Ala.  406 ;  Hawkins  v.  Pearson,  96 
Ala.  369;  Turner  v.  Merchants  Bank,  126  Ala. 
397;  Lindsay  v.  U.  S.  Savings,  etc.,  Co.,  127 
Ala.  366. 

Arkansas.  —  Ruddell  v.  Ambler,  18  Ark.  369; 
Pickett  v.  Merchants'  Nat.  Bank,  32  Ark.  346 ; 
Anthony  v.  Lawson,  34  Ark.  628. 

Connecticut.  —  Sheldon  v.  Steere,  5  Conn. 
181  ;  Welch  v.  Wadsworth,  30  Conn.  149,  79 
Am.  Dec.  236. 

Delaware.  —  Hazel  v.  Sinex,  6  Del.  Ch.  19. 

Georgia.  —  Peacock  v.  Terry,  9  Ga.  137; 
Campbell  v.  Murray,  62  Ga.  86 ;  Ziegler  v. 
Scott,  10  Ga.  389;  Pope  v.  Marshall,  78  Ga. 
63S  ;  Whatley  v.  Barker,  79  Ga.  790  ;  Evans  v. 
Dial,  88  Ga.  209  ;  Dotterer  v.  Freeman,  88  Ga. 
480. 

Illinois.  —  Ferguson  v.  Sutphen,  8  111.  547 ; 
Cushman  v.  Sutphen,  42  111.  256  ;  Parmelee  v. 
Lawrence,  44  111.  405  ;  Henderson  v.  Bellew,  45 
111.  322;  Tooke  v.  Newman,  75  111.  215;  Clark 
v.  Finlon,  90  111.  245 ;  Jenkins  v.  Greenbaum, 
95  111.  11;  Stevens  v.  Meers,  11  111.  App.  138; 
Rosencrans  v.  Schnacke,  13  111.  App.  216. 

Indiana.  —  Crawford  v.  Harvey,  1  Blackf. 
(Ind.)  382;  Conner  v.  Myers,  7  Blackf.  (Ind.) 
337;  Muir  v.  Clark,  7  Blackf.  (Ind.)  423. 

Iowa.  —  Clemons  v.  Elder,  9  Iowa  272  ;  Bin- 
ford  v.  Boardman,  44  Iowa  53 ;  Morrison  v. 
Miller,  46  Iowa  84. 

Kentucky. —  Pearce  v.  Hedrick,  3  Litt.  (Ky.) 
109;  Hodge  v.  Owings,  5  T.  B.  Mon.  (Ky.)  91. 

Maryland.  —  Legoux  v.  Wante,  3  Har.  &  J. 
(Md.)  184;  Trumbo  v.  Blizzard,  6  Gill  &  J. 
(Md.)  18;  Jordan  v.  Tnumbo,  6  Gill  &  J.  (Md.) 
105;  Carter  v.  Dennison,  7  Gill  (Md.)  157; 
Grinder  v.  Nelson,  9  Gill  (Md.)  299,  52  Am. 
Dec.  694 ;  Wilson  v.  Hardesty,  1  Md.  Ch.  66  ; 
Scott  v.  Leary,  34  Md.  389 ;  Powell  v.  Hop- 
kins, 38  Md.  1  ;  Walker  v.  Cockey,  38  Md.  75  ; 
Warfield  v.  Ross,  38  Md.  85  ;  Hill  v.  Reifsnider, 
39  Md.  429;  Neurath  v.  Hecht,  62  Md.  221. 

Michigan.- — -Thurston  v.  Prentiss,  1  Mich. 
193- 

Mississippi. —  Salter  v.  Embrey,  (Miss.  1895) 
18  So.  Rep.  373;  McRaven  v.  Forbes,  6  How. 
(Miss.)  569;  Deans  v.  Robertson,  64  Miss.  195; 
American  Freehold  Land,  etc.,  Co.  v.  Jefferson, 
69  Miss.  770,  30  Am.  St.  Rep.  587..  See,  how- 
ever, Parchman  v.  McKinney,  12  Smed.  &  M. 
(Miss.)  631;  Norcum  v.  Lum,  33  Miss.  299; 
Purvis  v.  Woodward,  78  Miss.  922 ;  Southern 
Home  Bldg.,  etc.,  Assoc.  v.  Tony,  78  Miss.  916. 

Missouri.  —  Ransom  v.  Hays,  39  Mo.  445; 
Rutherford  v.  Williams,  42  Mo.  18;  Ferguson*/. 
Soden,  in  Mo.  208,  33  Am.  St.  Rep.  512. 

Nebraska.  —  Eiseman  v.  Gallagher,  24  Neb. 
79  ;  Wilhelmson  v.  Bentley,  27  Neb.  658. 

New  lerscy.  —  Miller  v.  Fdrd,  1  N.  J.  Eq. 
358;  Ware  v.  Thompson,  13  N.  J.  Eq.  66; 
Giveans  v.  McMurtry,  16  N.  J.  Eq.  468;  Hudnit 
v.  Nash,  16  N.  J.  Eq.  550;  Vanderveer  v.  Hol- 
comb,  17  N.  J.  Eq.  87,  547;  Crandall  v.  Grow, 
41  N.  J.  Eq.  483. 


New  York.  —  Rogers  v.  Rathbun,  1  Johns. 
Ch.  (N.  Y.)  368;  Thompson  v.  Berry,  3  Johns. 
Ch.  (N.  Y.)  395 ;  Fanning  v.  Dunham,  5 
Johns.  Ch.  (N.  Y.)  122,  9  Am.  Dec.  283  ;  Mor- 
gan v.  Sohermerhorn,  1  Paige  (N.  Y.)  544,  19 
Am.  Dec.  449  ;  Mitchell  v.  Oakley,  7  Paige  (N. 
Y.)  68;  Gee  v.  Southworth,  10  Paige  (N.  Y.) 
297;  Smith  v.  Cross,  16  Hun  (N.  Y.)  487; 
Dunham  v.  Dey,  15  Johns.  (N.  Y.)  556,  8  Am. 
Dec.  282;  Williams  v.  Fitzhugh,  37  N.  Y. 
444. 

North  Carolina.  —  Taylor  v.  Smith,  2  Hawks 
(9  N.  Car.)  465  ;  Ballinger  v.  Edwards,  4  Ired. 
Eq.  (39  N.  Car.)  449  ;  Beard  v.  Bingham,  76  N. 
Car.  285;  Purnell  v.  Vaughan,  82  N.  Car.  134; 
Cook  v.  Patterson,  103  N.  Car.  127;  Carver  v. 
Brady,  104  N.  Car.  219;  Gore  v.  Lewis,  109  N. 
Car.  539;  Churchill  v.  Turnage,  122  N.  Car. 
426. 

Ohio.  —  Wooster  Bank  v.  Stevens,  1  Ohio  St. 
233,  59  Am.  Dec.  619;  Shelton  v.  Gill,  11  Ohio 
417;  Rains  v.  Scott,  13  Ohio  107;  Union  Bank 
v.  Bell,  14  Ohio  St.  200. 

South  Carolina.  —  Anonymous,  2  Desaus.  (S. 
Car.)  333;  Jones  v.  Kilgore,  2  Rich.  Eq.  (S. 
Car.)  64. 

Tennessee.  —  Sporrer  v.  Eifler,  1  Heisk. 
(Tenn.)  636 ;  Chester  v.  Apperson,  4  Heisk. 
(Tenn.)  639 ;  Boyers  v.  Boddie,  3  Humph. 
(Tenn.)  666 ;  Bang  v.  Phelps,  etc.,  Windmill 
Co.,  96  Tenn.  361  ;  Buquo  v.  Erin  Bank,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  775. 

Texas.  —  Spann  v.  Sterns,  18  Tex.  556; 
Bexar  Bldg.,  etc.,  Assoc.  v.  Robinson,  78  Tex. 
163,  22  Am.  St.  Rep.  36. 

Vermont.  —  McDaniels  v.  Barnum,  5  Vt.  279. 
Virginia.  —  Marks  v.  Morris,  2  Munf.  (Va.) 
407,  5  Am.  Dec.  481  ;  Young  v.  Scott,  4  Rand. 
( Va.)  415;  Turpin  v.  Povall,  8  Leigh  (Va.) 
93- 

Wisconsin.  —  Rietz  v.  Foeste,  30  Wis.  693. 
Waiver  of  Condition. —  Where  a  bill  to  cancel 
as  usurious  certain  notes  secured  by  mortgage 
had  been  granted,  the  court  refused  to  entertain 
a  subsequent  application  by  the  mortgagee  to 
have  the  decree  so  modified  as  to  require  the 
debtor,  as  a  condition  of  relief,  to  pay  the 
amount  actually  due,  the  refusal  being*  put  on 
the  ground  that  no  such  condition  of  relief  had 
been  asked  for  in  the  original  action.  Wilhelm- 
son v.  Bentley,  27  Neb.  658. 

1.  Welch  v.  Wadsworth,  30  Conn.  149,  79 
Am.  Dec.  236 ;  Cushman  v.  Sutphen,  42  111. 
256;  Carver  v.  Brady,  104  N.  Car.  219.  See, 
however,  Parchman  v.  McKinney,  12  Smed.  & 
M.  (Miss.)  631  ;  Norcum  v.  Lum.  33  Miss.  290; 
Long  v.  McGregor,  65  Miss.  70  ;  Southern  Home 
Bldg..  etc.,  Assoc.  v.  Tony.  78  Miss.  916. 

2.  Fitzroy  v.  Gwillim,  1  T.  R.  153  ;  Ruddell 
v.  Ambler,  18  Ark.  369;  Jones  v.  McLean,  18 
Ark.  456. 

3.  Lindsay  v.  U.  S.  Savings,  etc.,  Co.,  127  Ala. 
366. 

4.  Turner  v.  Merchants  Bank,  126  Ala.  397. 
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on  the  usurious  contract  equals  the  principal  lent,  with  interest,  he  is  not 
required  to  make  further  tender  to  entitle  him  to  equitable  relief,1  and  in 
determining  the  amount  to  be  tendered  the  borrower  is  entitled  to  have  the 
usurious  interest  theretofore  paid  applied  towards  the  extinguishment  of  the 
principal.3 

Where  Usury  Is  Interposed  as  a  Defense  Merely  in  a  suit  in  equity  by  the  lender  to 
enforce  the  contract,  the  court  will  not  require,  as  a  condition  to  the  allowance 
of  such  defense,  that  the  principal  with  lawful  interest  be  paid.3 

Where  tb.9  Debtor  Tenders  the  Amount  Actually  Due,  as  a  condition  of  granting  the 
relief,  judgment  should  be  rendered  for  the  defendant  in  accordance  with 
the  tender.4 

Exceptions  to  Rule.  —  It  has  been  held  that  the  general  rule  requiring  the 
payment  or  tender  of  the  amount  lawfully  due,  with  lawful  interest,  does  not 
a;)ply  where  the  creditor  has  obtained  a  decree  in  a  suit  so  conducted  as  to 
deprive  the  debtor  of  all  opportunity  to  plead  the  defense  of  usury,5  and  the 
requirement  has  sometimes  been  dispensed  with  where  the  party  seeking  relief 
was  not  a  party  to  the  usury.6 

(2)  Sufficiency  of  Offer  or  Tender.  —  As  a  general  rule  the  amount  of 
principal  and  interest  must  be  brought  into  court.7  In  Tennessee  it  has  been 
held  that  where  the  lender  has  more  than  sufficient  collaterals  in  his  hands  to 
realize  the  principal  with  lawful  interest,  an  offer  by  the  borrower  to  permit 
the  lender  to  realize  thereon  such  amount  is  a  sufficient  offer  to  do  equity, 
when  the  borrower  is  without  other  means  to  make  a  tender;  8  and  in  Missis- 


1.  Mullen  v.  Russell,  46  Iowa  386 ;  Thomas 
v.  Mason,  8  Gill  (Md.)  i  ;  Doub  v.  Barnes,  i 
Md.  Ch.  127;  Gantt  v.  Grindall,  49  Md.  310; 
Jordan  v.  Warner,  107  Wis.  539. 

2.  Vandergrif  v.  Svvinney,  158  Mo.  527,  81 
Am.  St.  Rep.  325. 

3.  Sugart  v.  Mays,  54  Ga.  554;  Kuhner  v. 
Butler,  11  Iowa  419;  Grinder  v.  Nelson,  9  Gill 
(Md.)  299,  52  Am.  Dec.  694;  Gore  v.  Lewis, 
109  N.  Car.  539;  Moore  v.  Beaman,  111  N. 
Car.  328  ;  Wooster  Bank  v.  Stevens,  6  Ohio  St. 
262;  Union  Bank  v.  Bell,  14  Ohio  St.  200; 
Mason  First  Nat.  Bank  v.  Ledbetter,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  1042;  Maynard 
v.  Hall,  92  Wis.  565. 

4.  Matthews  v.  Warner,  6  Fed.  Rep.  461  ; 
Norman  v.  Peper,  24  Fed.  Rep.  403  ;  Whatley 
v.  Barker,  79  Ga.  790 ;  Eiseman  v.  Gallagher, 
24  Neb.  79 ;  Cook  v.  Patterson,  103  N.  Car. 
127. 

5.  Exceptions  to  Rule.  —  Hunt  v.  Acre,  28  Ala. 
£f!o.  See  also  Haggerson  v.  Phillips,  37  Wis. 
364. 

6.  Creditor's  Bill. —  Thus,  in  Virginia  a  judg- 
ment creditor  who  seeks  relief  in  equity  against 
a  usurious  transaction  by  his  debtor,  under 
Code  Va.,  §  2624,  need  not  offer  to  do  equity, 
since  he  does  not  come  into  equity  asking 
equitable  relief,  but  simply  demands  a  statutory 
right.     Ryan  v.  Krise,  89  Va.  728. 

Surety  of  Debtor.  —  In  Hazel  v.  Sinex,  6  Del. 
Ch.  19,  the  court  said:  "It  is  true  that  in  a 
court  of  equity  a  party  seeking  to  avoid  the 
payment  of  a  usurious  debt  must  tender  in  his 
bill  the  amount  really  and  truly  due ;  for  he 
that  seeks  equity  must  do  equity.  And  a  party 
to  the  usury  shall  not  be  relieved  against  a 
usurious  transaction  unless  he  tenders  himself 
ready  to  pay  the  amount  truly  and  justly  due. 
But  this  applies  to  a  party  to  the  usury  —  to 
the  borrower,  not  to  the  surety,  if  he  be  not  a 


555 


party  to  the  usury,  and  is  ignorant  of  all  knowl- 
edge in  respect  to  it.  Such  a  one  may  be  re- 
lieved without  tendering  himself  ready  to  pay 
anything." 

In  Spain  v.  Hamilton,  1  Wall.  (U.  S.)  604, 
however,  it  was  held  that  the  general  doctrine 
of  equity  that  a  party  complaining  of  usury  can 
have  relief  only  for  the  excess  above  lawful  in- 
terest applies  to  the  case  of  a  person  standing 
in  the  position  of  a  claimant,  through  a  bill  in 
equity,  of  priority  on  a  fund,  another  claimant 
on  which,  as  defendant,  is  the  alleged  usurer. 
The  fact  that  the  suit  is  a  mere  contest  between 
different  parties  for  a  fund,  and  a  contest, 
therefore,  in  which  each  claimant  may,  in  some 
senses,  be  considered  an  actor,  does  not  force 
the  alleged  usurer  into  the  position  of  a  com- 
plainant or  plaintiff,  and  so  expose  him  to  the 
penalty  incurred  by  a  person  seeking  as  plain- 
tiff to  recover  a  usurious  debt ;  that  is,  expose 
him  to  the  loss  of  the  entire  claim. 

7.  Sufficiency  of  Offer  to  Do  Equity.  —  Muir 
v.  Clark,  7  Blackf.  (Ind.)  423  ;  Williams  v. 
Fitzhugh,  37  N.  Y.  453  ;  Cunningham  v.  Davis, 
7  Ired.  Eq.  (42  N.  Car.)  5. 

On  an  application  to  enjoin  the  collection  of 
a  judgment  on  the  ground  of  usury,  the  plain- 
tiff will  not  be  allowed  to  give  a  bond  in  lieu 
of  bringing  the  amount  of  the  judgment  into 
court,  as  required  by  statute,  unless  he  consents 
to  waive  the  forfeiture  and  pay  what  is  justly 
due.  Gee  v.  Southworth,  10  Paige  (N.  Y.) 
297. 

Where  the  plaintiff  has  offered  before  the 
suit  was  brought  and  also  in  his  bill  to  pay  the 
amount  justly  due,  the  defendant  cannot,  after 
answering,  object  that  the  money  has  not  been 
paid  into  court.  Morgan  v.  Schermerhorn,  ,1 
Paige  (N.  Y.)  544,  19  Am.  Dec.  449. 

8.  Buquo  v.  Erin  Bank,  (Tenn.  Ch.  1899)  52 
S.  W.  Rep.  775. 
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sip  pi  it  has  been  held  that  where  the  borrower  is  unable  to  ascertain  the 
amount  of  principal  and  lawful  interest  due,  no  tender  is  necessary,  a  mere 
offer  to  pay  such  amount  when  determined  being  sufficient.1 

(3)  Statutory  Exemptions. — In  some  jurisdictions  the  rule  requiring  one 
seeking  equitable  relief  from  usurious  contracts  to  pay  the  principal  sum  lent, 
with  lawful  interest,  has  been  modified  by  express  statutory  enactments.2 
These  statutes  have  been  strictly  construed,  and  the  courts  have  refused  to 
extend  their  provisions  beyond  their  terms.3 

Removal  to  Federal  Courts.  —  Where  a  suit  instituted  in  the  courts  of  a  state 
enacting  such  a  statute  is  removed  to  a  federal  court,  the  latter  court  is  not 
authorized  to  deprive  the  complainant  of  the  benefit  of  the  state  statute,  and 
require  him  to  pay  or  tender  the  principal  with  legal  interest.4 

Extraterritorial  Effect  of  Statutes.  —  It  has  been  held  that  such  provisions  do  not 
have  any  extraterritorial  effect  so  as  to  permit  the  borrower  to  seek  equitable 
relief  in  another  jurisdiction  without  the  payment  or  tender  of  the  principal 
with  lawful  interest.5 

New  York  Statute  —  Exemption  of  "  Borrower."  —  In  New  York  the  right  to  demand 
equitable  relief  without  tender  or  payment  of  the  principal  with  legal  interest 
is  conferred  by  the  terms  of  the  statute  on  the  '  borrower,"  and  persons 
not  occupying  such  relation  are  not  entitled  to  the  benefit  of  the  exemp- 
tion.6 The  term  "  borrower,"  within  the  meaning  of  the  statute,  does 
not  include  a  grantee  of  premises  upon  which  there  is  a  usurious  mort- 
gage,7   nor    the    sureties    of    the    borrower,8    nor    a    devisee    of  the 


1.  Purvis  v.  Woodward,  78  Miss.  922.  See 
also  Aust  v.  Rosenbaum,  74  Miss.  893. 

2.  Statutory  Exemptions  —  United  States.  — 
Krumsieg  v.  Missouri,  etc.,  Trust  Co.,  71  Fed. 
Rep.  350  {Minnesota  statute). 

Arkansas.  —  Lowe  v.  Loomis,  53  Ark.  454. 

Maryland.  —  Walker  v.  Cockey,  38  Md.  75. 

Minnesota.  —  Scott  v.  Austin,  36  Minn.  460; 
Stein  v.  Swensen,  44  Minn.  218;  Exley  v. 
Berryhill,  37  Minn.  182;  Mathews  v.  Missouri, 
etc.,  Trust  Co.,  69  Minn.  318. 

New  York.  —  Palen  v.  Johnson,  46  Barb.  (N. 
Y.)  21  ;  Williams  v.  Lockwood,  Clarke  (N.  Y.) 
172;  Peirson  v.  Smith,  Clarke  (N.  Y.)  228; 
Manice  v.  New- York  Dry  Dock  Co.,  3  Edw. 
(N.  Y.)  143  ;  Folsom  v.  Blake,  3  Edw.  (N.  Y.) 
442 ;  O'Brien  v.  Ferguson,  37  Hun  (N.  Y.)  368 ; 
Richards  v.  Ludington,  60  Hun  (N.  Y.)  135; 
Cole  v.  Savage,  10  Paige  (N.  Y.)  583;  Wil- 
liams v.  Fitzhugh,  37  N.  Y.  444 ;  Cowman  v. 
Sedgwick,  Hoffm.  (N.  Y.)  60;  Tupper  v. 
Powell,  1  Johns.  Ch.  (N.  Y.)  439 ;  Fanning 
v.  Dunham,  5  Johns.  Ch.  (N.  Y.)  122,  9  Am. 
Dec.  283;  Dunham  v.  Dey,  15  Johns.  (N.  Y.) 
555,  8  Am.  Dec.  282;  Fulton  Bank  v.  Beach,  1 
Paige  (N.  Y.)  429 ;  Campbell  v.  Morrison,  7 
Paige  (N.  Y.)  157;  Livingston  v.  Harris,  11 
Wend.  (N.  Y.)  330. 

Texas.  —  Spann  v.  Sterns,  18  Tex.  556. 

Virginia.  —  Marks  v.  Morris,  4  Hen.  &  M. 
(Va.)  463  ;  Clarkson  v.  Garland,  1  Leigh  (Va.) 
147;  Spengler  v.  Snapp,  5  Leigh  (Va.)  478; 
Young  v.  Scott,  4  Rand.  (Va.)  415;  Campbell 
v.  Patterson,  11  Leigh  (Va.)  117. 

Wisconsin.  —  Cooper  v.  Tappan,  4  Wis  362 ; 
Draper  v.  Emerson,  22  Wis.  147  ;  Haggerson  v. 
Phillips,  37  Wis.  364.  See  also  Fay  v.  Love- 
joy,  20  Wis.  403. 

Where  a  usurious  note  was  given  prior  to 
the  enactment  of  the  New  York  statute  allow- 
ing relief  without  a  tender  of  the  debt,  but  was 


556 


renewed  with  additional  usury  subsequent  to 
that  act,  it  was  held  that  the  maker  was  entitled 
to  relief  without  making  a  tender.  Folsom  v. 
Blake,  3  Edw.  (N.  Y.)  442. 

3.  Strict  Construction  of  Statutes.  —  Bucking- 
ham v.  Corning,  91  N.  Y.  525  ;  Campbell  v. 
Patterson,  11  Leigh  (Va.)  117. 

4.  Removal  to  Federal  Courts.  —  Missouri, 
etc.,  Trust  Co.  v.  Krumseig,  172  U.  S.  351. 

5.  Extraterritorial  Effect  of  Statutes.  —  Hub- 
bard v.  Tod,  171  U.  S.  474,  affirming  (C.  C.  A.) 
76  Fed.  Rep.  905  (construing  the  New  York 
statute)  ;  American  Freehold  Land,  etc.,  Co.  v. 
Jefferson,  69  Miss.  770,  30  Am.  St.  Rep.  387. 

6.  Who  Entitled  to  Benefit  of  Statutes.  — 
Smith  v.  Cross,  16  Hun  (N.  Y.)  487;  Fuller- 
ton  v.  McCurdy,  4  Lans.  (N.  Y.)  132. 

7.  Beecher  v.  Ackerman,  (N.  Y.  Super.  Ct. 
Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  141,  1  Robt. 
(N.  Y.)  30;  Cole  v.  Savage,  Clarke  (N.  Y.) 
482;  Post  v.  Utica  Bank,  7  Hill  (N.  Y.)  391; 
Smith  v.  Cross,  16  Hun  (N.  Y.)  487;  Schermer- 
horn  v.  Talman,  14  N.  Y.  93;  Allerton  v. 
Belden,  49  N.  Y.  373 ;  Bissell  v.  Kejlogg,  65 
N.  Y.  432,  affirming  60  Barb.  (N.  Y.)  617. 
See,  however,  Cole  v.  Savage,  10  Paige  (N.  Y.) 
583. 

8.  Toole  v.  Cook,  (Supm.  Ct.  Spec.  T.)  16 
How.  Pr.  (N.  Y.)  142-  Alden  v.  Diossy,  16 
Hun  (N.  Y.)  311  ;  Vilas  v.  Jones,  1  N.  Y.  274; 
Allerton  v.  Belden,  49  N.  Y.  373  ;  Buckingham 
v.  Corning,  91  N.  Y.  525. 

Thus,  a  wife  who  has  made  a  chattel  mort- 
gage upon  her  separate  property  to  secure  a 
usurious  loan  made  to  her  husband  cannot 
have  it  canceled  in  equity  on  the  ground  of 
usury  without  tendering  the  amount  actually 
due  ;  she  is  not  a  borrower  within  the  meaning 
of  the  New  York  statute.  Alden  v.  Diossy,  16  . 
Hun  (N.  Y.)  311. 

Some  Early  Cases  were  to  the  contrary.  Post 
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borrower,1  nor  assignees  in  bankruptcy  or  insolvency  or  for  the  benefit  of 
creditors,3  nor  junior  incumbrancers  or  lienors.3  It  has  even  been  held  that 
where  the  original  borrower  parts  with  his  title  to  the  property  mortgaged  as 
security  for  the  usurious  debt,  either  by  conveyance  or  by  assignment  in 
bankruptcy,  and  subsequently  reacquires  the  title  by  purchase,  he  thereby 
becomes  a  purchaser,  and  not  a  "  borrower,"  within  the  meaning  of  the 
statute.4  — 

4.  Relief  from  Judgments  and  Decrees  for  Usury  —  a.  Collateral  Attack: 
—  It  is  a  well-settled  general  rule  that  where  a  debtor  fails  to  set  up  the 
defense  of  usury  in  an  action  on  the  debt,  a  judgment  in  favor  of  the  lender 
is  conclusive  on  the  borrower,  and  he  cannot,  either  at  law  5  or  in  equity, G 
impeach  such  judgment  by  showing  usury  in  the  contract  on  which  it  was 


v.  Boardman,  Clarke  (N.  Y.)  523;  Post  v.  Utica 
Bank,  7  Hill  (N.  Y.)  391  ;  Perrine  v.  Striker,  7 
Paige  (N.  Y.)  598;  Cole  v.  Savage,  10  Paige 
(N.'  Y.)  583. 

1.  Marsh  v.  House,  13  Hun  (N.  Y.)  126; 
Buckingham  v.  Corning,  91  N.  Y.  525.  Com- 
pare Post  v.  Utica  Bank,  7  Hill  (N.  Y.)  391. 

2.  Wright  v.  Clapp,  28  Hun  (N.  Y.)  7;  Kel- 
ley  v.  Sprague,  58  Hun  (N.  Y.)  611,  13  N.  Y. 
Supp.  64 ;  Wheelock  v.  Lee,  64  N.  Y.  242 ; 
Richards  v.  Ludington,  60  Hun  (N.  Y.)  135. 

3.  Rexford  v.  Widger,  2  N.  Y.  131. 

4.  Smith  v.  Cross,  16  Hun  (N.  Y.)  487; 
O'Brien  v.  Ferguson,  37  Hun  (N.  Y.)  368; 
Schermerhorn  v.  Talman,  14  N.  Y.  93.  See 
also  Buckingham  v.  Corning,  91  N.  Y.  525 ; 
Post  v.  Utica  Bank,  7  Hill  (N.  Y.)  391. 

It  was  so  held  where  a  bankrupt  purchased 
the  mortgaged  property  at  an  assignee's  sale. 
Schermerhorn  v.  Talman,  14  N.  Y.  93.  And 
also  where  the  owner  of  land,  for  the  purpose 
of  raising  money,  conveyed  it  to  B,  and  took  a 
mortgage  back,  which  he  assigned  to  C,  at  a 
usurious  discount,  and  subsequently  reacquired 
the  title.  O'Brien  v.  Ferguson,  37  Hun  (N. 
Y.)  368. 

5.  Collateral  Attack  on  Judgments  and  Decrees 

—  United  States.  —  Black  v.  Reno,  59  Fed. 
Re]).  917;  Turner  v.  Hamilton,  88  Fed.  Rep. 
467. 

Georgia.  —  Nisbet  v.  Walker,  4  Ga.  221  ;  Mc- 
I.aws  v.  Moore,  83  Ga.  177;  Stewart  v.  Stisher, 
83  Ga.  297 ;  McCandless  v.  Inland  Acid  Co., 
112  Ga.  291.  Compare  Cleghorn  v.  Greeson, 
77  Ga.  343. 

Indiana.  —  Gipson  v.  Shanklin,  83  Ind.  147. 
Iowa.  —  Philips  v.  Gephart,  53  Iowa  396. 
Kentucky.  —  Moss  v.  Rowland,  1  Duv.  (Ky.) 
321. 

Maryland.  —  Boulden  v.  Lanahan,  29  Md. 
200. 

Massachusetts.  —  Bearce  v.  Barstow,  9  Mass. 
45,  6  Am.  Dec.  25;  Thatcher  v.  Gammon,  12 
Mass.  268. 

Michigan.  —  Smith  v.  Stoddard,  10  Mich. 
148,  81  Am.  Dec.  778. 

Mississippi.  —  Baine  v.  Williams,  10  Smed. 
&  M.  (Miss.)  113. 

New  Hampshire.  —  Divoll  v.  Atwood,  41  N. 
H.  446. 

New  York.  —  Moses  v.  McDivitt,  (Brooklyn 
City  Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  47; 
Schroeppel  v.  Corning,  10  Barb.  (N.  Y.)  576; 
Turhill  v.  Davis,  20  Johns.  (N.  Y.)  285  ;  Camp- 
bell v.  Morrison,  7  Paige  (N.  Y.)  157;  Tillot- 
eon  v.  Nye,  88  Hun  (N.  Y.)  joi, 

/ 


North  Carolina.  —  Burwell  v.  Burgwyn,  105 
N.  Car.  498. 

Ohio.  —  Wooster  Bank  v.  Stevens,  1  Ohio 
St.  233,  59  Am.  Dec.  619;  Busby  v.  Finn,  1 
Ohio  St.  410;  Nestlerode  v.  Foster,  4  Ohio  Cir. 
Dec.  385,  8  Ohio  Cir.  Ct.  70. 

Pennsylvania.  —  Rutherford  v.  Boyer,  84  Pa. 
St.  347;  Carlisle  v.  Bindley,  91  Pa.  St.  229; 
Montague  v.  McDowell,  99  Pa.  St.  265;  Ma- 
honey's  Estate,  15  Pa.  Co.  Ct.  302. 

Tennessee.  —  Greenfield  v.  Frierson,  7  Heisk. 
(Tenn.)  633. 

Vermont.  —  Rublee  v.  Chaffee,  8  Vt.  in. 

Virginia.- — -Hope  v.  Smith,  10  Gratt.  (Va.) 
221. 

Wisconsin.  —  Heath  v.  Frackleton,  20  Wis. 
320,  91  Am.  Dec.  405. 

The  Revival  of  a  Judgment  after  the  payment 
of  usurious  interest  thereon,  without  deducting 
such  payments,  prevents  the  debtor  from  hav- 
ing them  deducted  from  the  proceeds  of  exe- 
cution. He  should  apply  to  open  the  revived 
judgment.  Rutherford  v.  Boyer,  84  Pa.  St. 
347- 

6.  Alabama. — Jones  v.  Watkins,  1  Stew. 
(Ala.)  81  ;  Jones  v.  Kirksey,  10  Ala.  579;  Mal- 
lory  v.  Matlock,  10  Ala.  595;  McCollum  v. 
Prewitt,  37  Ala.  573. 

Georgia.  —  Owen  v.  Gibson,  74  Ga.  465. 

Illinois.  —  Lucas  v.  Spencer,  27  111.  15. 

Indiana.  —  Crawford  v.  Harvey,  1  Blackf. 
(Ind.)  382. 

Kentucky.  —  Lamme  v.  Saunders,  1  T.  B. 
Mon.  (Ky.)  263  ;  Chinn  v.  Mitchell,  2  Met. 
(Ky.)  92. 

Mississippi.  —  Smith  v.  Walker,  8  Smed.  & 
M.  (Miss.)  131;  Robb  v.  Halsey,  11  Smed.  & 
M.  (Miss.)  140. 

New  York.  —  Peirson  v.  Smith,  Clarke  (N. 
Y.)  228  ;  Skinner  v.  Christmas,  Clarke  (N.  Y.) 
268 ;  Post  v.  Boardman,  Clarke  (N.  Y.)  333 ; 
Topping  v.  Van  Pelt,  HofTm.  (N.  Y.)  545; 
Thompson  v.  Berry,  3  Johns.  Ch.  (N.  Y.) 
395- 

North  Carolina.  —  Fisher  v.  Carroll,  6  Ired. 
Eq.  (41  N.  Car.)  485. 

Ohio.  —  Wooster  Bank  v.  Stevens,  1  Ohio 
St.  233,  59  Am.  Dec.  619. 

Tennessee.  —  Parham  v.  Pulliam,  5  Coldw. 
(Tenn.)  509;  Buchanan  v.  Nolin,  3  Humph. 
(Tenn.)  63 ;  Greenfield  v.  Frierson,  7  Heisk. 
(Tenn.)  633;  Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252. 

Vermont.  —  Day  v.  Cummings,  19  Vt.  496. 

Virginia.  —  Brown  v.  Toell,  5  Rand.  (Va.) 
-43;  Terry  v-  Dickinson,  75  Va.  475. 
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rendered.  Thus,  where  a  note  or  other  obligation  is  given  for  a  judgment 
tainted  with  usury,  the  usury  is  no  defense  in  an  action  on  such  obligation.1 
And  a  fortiori  where  the  defense  of  usury  was  interposed  in  the  action  and 
failed,  it  cannot  afterwards  be  raised  in  equity  against  the  judgment.2  So  a 
sheriff's  or  judicial  sale  under  a  judgment  or  decree  tainted  with  usury  is  valid 
and  cannot  be  attacked  on  the  ground  of  usury.3  In  some  cases,  however, 
it, has  been  held  that  where  the  defendant  was  not  guilty  of  any  negligence 
in  failing  to  interpose  his  defense  of  usury  in  the  action  on  the  usurious  con- 
tract, a  court  of  equity  has  power  to  grant  relief  to  the  extent  of  the  usurious 
interest  embraced  in  the  judgment.4 

statutes  have  been  enacted  in  at  least  one  state  expressly  authorizing  courts 
of  equity  to  grant  relief  from  judgments  rendered  on  usurious  contracts.5 

A  Creditor  of  the  Borrower  cannot,  in  the  absence  of  fraud,  attack  a  judgment 
against  the  borrower  on  the  ground  of  usury.6 

Judgments  by  Default  or  Confession.  —  The  general  rule  that  a  judgment  on  a 
usurious  contract  is  conclusive  against  the  defendant  applies  equally  to  judg- 
ments by  default  7  and  judgments  by  confession,8  and  a  court  of  equity  has 
refused  relief  though  the  confession  of  judgment  was  under  the  mistaken 
belief  that  a  resort  to  equity  could  be  had  for  relief  therefrom.9  If  a  judg- 
ment is -confessed  as  a  mere  device  to  evade  the  laws  against  usury,  the  bor- 
rower is  entitled  to  set  up  the  usury  in  defense  thereto,10  and  where  judgments 
were  entered  under  a  warrant  of  attorney  courts  of  equity  have  granted  relief 
therefrom.11 

b.  Direct  Attack.  — ■  As  the  defense  of  usury  is  not  regarded  with  favor 


1.  Gipson  v.  Shanklin,  83  Ind.  147;  Philips 
V.  Gephart,  53  Iowa  396 ;  Montague  v.  Mc- 
Dowell, 99  Pa.  St.  265. 

2.  Lamme  v.  Saunders,  1  T.  B.  Mon.  (Ky.) 

263. 

3.  Forsyth  Bank  v.  Gammage,  109  Ga.  220; 
McCandless  v.  Inland  Acid  Co.,  112  Ga.  291; 
Mum  ford  v.  American  L.  Ins.,  etc.,  Co.,  4  N. 
Y.  463.  See  also  Switz  v.  Platts,  15  Iowa 
298.  Compare  Richardson  v.  Field,  6  Me. 
35- 

4.  Nisbet  v.  Walker,  4  Ga.  221 ;  Vance  v. 
Wier,  3  A.  K.  Marsh.  (Ky.)  489;  West  v. 
Beanes,  3  Har.  &  J.  (Md.)  568;  Hitch  v.  Fenby, 
6  Md.  218;  Bond  v.  Jones,  8  Smed.  &  M. 
(Miss.)  368  ;  Jones  v.  Kilgore,  2  Rich.  Eq.  (S. 
Car.)  63;  Frierson  v.  Moody,  3  Humph. 
(Tenn.)  561  ;  Chester  v.  Apperson,  4  Heisk. 
(Tenn.)  639;  Greer  v.  Hale,  95  Va.  533,  64 
Am.  St.  Rep.  814;  Lee  v.  Peckham,  17  Wis. 
383.  See  also  Buchanan  v.  Nolin,  3  Humph. 
(Tenn.)  63. 

5.  Gilliam  v.  Moore,  8  Humph.  (Tenn.) 
468. 

6.  Mahan  v.  Cavender,  77  Ga.  118;  Pickett 
v.  Pickett,  2  Hill  Eq.  (S.  Car.)  470. 

7.  Judgments  by  Default.  —  McCollum  v.  Pre- 
witt,  37  Ala.  573;  Thatcher  v.  Gammon,  12 
Mass.  268 ;  Skinner  v.  Christmas,  Clarke  (N. 
Y.)  268  ;  Topping  v.  Van  Pelt,  Hoffm.  (N.  Y.) 
5  15:  Marr  v.  Marr,  110  Pa.  St.  60. 

8.  Judgments  by  Confession  —  England.  — 
Mathews  v.  Lewis,  1  Anstr^  7 ;  Cook  v.  Jones, 
2  Cowp.  727 ;  Middleton  v.  Hill,  Cro.  Eliz. 
588;  Rowe  v.  Bellaseys,  1  Sid.  182;  Bush  v. 
Gower,  2  Stra.  1043  ;  Berrington  v.  Evans, 
Younge  276. 

United  States.  —  Brown  v.  Swann,  io  Pet. 

(U.  SO  497. 


Arkansas.  —  Bell  v.  Fergus,  55  Ark.  536. 
Delaware.  —  McCaulley   v.    Ward,    2  Marv. 
(Del.)  183. 

Georgia.  —  Hightower  v.  Beall,  66  Ga.  102. 

Iowa.  —  Twogood  v.  Pence,  22  Iowa  543 ; 
Miller  v.  Clarke,  37  Iowa  325  ;  Kendig  v.  Mar- 
ble, 58  Iowa  529. 

North  Carolina.  —  Fisher  v.  Carroll,  6  Ired. 
Eq.  (41  N.  Car.)  485. 

South  Carolina.  —  Fowler  v.  Henry,  2  Bailey 
L.  (S.  Car.)  54. 

Tennessee.  —  Goff  v.  Dabbs,  4  Baxt.  (Tenn.) 
300. 

See.  however,  West  v.  Beanes,  3  Har.  &  J. 
(Md.>  568. 

9.  Brown  v.  Swann,  10  Pet.  (U.  S.)  497. 

10.  Device  to  Cover  Usury.  —  Mullen  v.  Rus- 
sell, 46  Iowa  386  ;  Kendig  v.  Marble,  55  Iowa 
386;  Stoddard  v.  Lloyd,  79  Iowa  11;  Moses  v. 
McDivitt,  88  N.  Y.  62;  Frierson  v.  Moody,  3 
Humph.  (Tenn.)  561.  See  also  Fisher  v.  Car- 
roll, 6  Ired.  Eq.  (41  N.  Car.)  485. 

In  Moses  v.  McDivitt,  88  N.  Y.  62,  the  court 
said  :  "  This  was  a  mere  device  to  evade  the 
statute,  and  the  judgment  had  no  more  force 
than  a  confession  of  judgment  to  secure  a 
usurious  loan.  The  judgment  does  not  stand 
upon  the  same  footing  as  a  judgment  obtained 
in  the  usual  course,  in  a  hostile  suit  in  which 
the  defense  of  usury  was  either  overruled  or 
omitted  to  be  interposed.  It  was  a  mere 
arrangement  between  the  parties,  put  by  their 
mutual  consent  in  the  form  of  a  judgment,  for 
the  purpose  of  evading  the  statute." 

11.  -Wooster  Bank  v.  Stevens,  6  Ohio  St.  262; 
Lee  v.  Peckham,  17  Wis.  383  ;  Knapp  v.  For- 
rest, 6  U.  C.  Q.  B.  O.  S.  557.  See  also  Bond 
v.  Bell,  4  Drew.  157,  27  L.  J.  Ch.  233,  3  Jur. 
N.  S.  1290,  6  W.  R.  163. 
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in  courts  of  either  law  or  equity,  it  is  generally  held  that  judgments1  or 
decrees8  will  not  be  opened  merely  to  allow  the  defendant  to  set  up  the 
defense  of  usury,  which  he  had  failed  to  do  at  the  proper  time:  but  when 
judgments  or  decrees  have  been  rendered  by  default  or  were  entered  under  a 
power  of  attorney  to  confess  judgment  executed  by  the  borrower  as  part  of 
the  usurious  transaction,  the  courts  have  allowed  them  to  be  opened  so  as  to 
purge  them  of  the  excess  of  interest  above  the  lawful  rate.3 

5.  Transfers  in  Payment  of  Usurious  Debt.  —  A  transfer  of  either  real  or 
personal  property  in  payment  of  an  indebtedness  affected  with  usury  is  not 
void  because  of  the  usury  in  the  consideration  ;  4  but  the  usurious  taint  enter- 
ing into  the  consideration  will  prevent  the  purchaser  from  claiming  as  a  dona 
fide  purchaser  as  against  the  rights  of  third  persons,5  and  the  rule  that  usury 
is  a  defense  personal  to  the  debtor  does  not  preclude  such  third  persons  from 
showing  the  usurious  consideration  for  the  transfer,  and  thus  defeating  the 
right  of  the  transferee  as  a  bona  fide  purchaser.6 

XIV.  Criminal  Prosecutions.  —  In  England  the  question  whether  the 
taking  of  usurious  interest  in  violation  of  the  statutes  against  usury  constitutes 
a  criminal  offense  does  not  seem  to  have  been  definitely  settled.7  In  some 
of  the  jurisdictions  of  the  United  States,  however,  the  statutes  have  expressly 
made  the  taking  of  usurious  interest  a  misdemeanor.8    In  order  to  constitute 


1.  Direct  Attack.  —  Societe  Fonciere  et  Agri- 
cole  T'.  Milliken,  135  U.  S.  304;  Hazelrigg  v. 
Wainwright,  17  Ind.  215;  Morris  v.  Slatery, 
(N.  Y.  Super.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N.  Y.) 
74 ;  King  v.  Merchants'  Exch.  Co.,  2  Sandf. 
(N.  Y.)  697;  Commercial  Bank  v.  Harris,  27 
U.  C.  Q.  B.  301. 

2.  Marsh  v.  Lasher,  13  N.  J.  Eq.  253; 
Quincy  v.  Foot,  1  Barb.  Ch.  (N.  Y.)  496. 

3.  Edmonson  v.  Popkin,  1  B.  &  P.  270 ; 
Hindle  v.  O'Brien,  1  Taunt.  413;  Bolton  v. 
Williams,  2  Ves.  Jr.  156;  Rothgerber  v.  Mayer, 
6  111.  App.  350  ;  Wardell  v.  Eden,  2  Johns.  Cas. 
(N.  Y.)  258  ;  Gilbert  v.  Eden,  2  Johns.  Cas.  (N. 
Y.)  280;  Starr  v.  Schuyler,  3  Johns.  (N.  Y.) 
139;  Hewitt  v.  Fitch,  3  Johns.  (N.  Y.)  250; 
1'anning  v.  Dunham,  5  Johns.  Ch.  (N.  Y.)  122, 
9  Am.  Dec.  283.  See  also  Real  Estate  Invest. 
Co.  v.  Roop,  132  Pa.  St.  496,  25  W.  N.  C.  (Pa.) 
380. 

4.  Transfers  in  Payment  of  Usurious  Debt  — 
Alabama.  —  Harris  v.  Russell,  93  Ala.  59  ;  Brad- 
ford v.  Daniel,  65  Ala.  133. 

Georgia.  —  Harris  v.  Hull,  70  Ga.  831  ;  Irwin 
v .  McKnight,  76  Ga.  669  ;  Clark  v.  Thompson, 
99  Ga.  221.  See  also  Scott  v.  Williams,  100 
Ga.  540,  62  Am.  St.  Rep.  340. 

Illinois. — •  Mason  v.  Pierce,  142  111.  331. 

Indiana.  —  Butler  v.  Myer,  17  Ind.  77. 

Iowa.  —  Hoopes  v.  Ferguson,  57  Iowa  39. 

Maine.  —  Hale  v.  Jewell,  7  Me.  435,  22  Am. 
Dec.  212. 

Massachusetts.  —  Flint  v.  Sheldon,  13  Mass. 
443,  7  Am.  Dec.  162. 

New  Hampshire.  —  Fessenden  v.  Taft,  65  N. 
H.  39. 

New  York.  —  Mills  v.  Carnly,  1  Bosw.  (N. 
Y.)  159. 

Canada.  —  Bryson  v.  Clandinan,  7  U.  C.  Q. 
B.  108. 

5.  I  e  Grand  v.  Eufaula  Nat.  Bank,  81  Ala. 
123,  60  Am.  Rep.  140;  Meyer  v.  Cook,  85  Ala. 
417:  Southern  Home  Bldg.,  etc.,  Assoc.  v. 
Riddle,  12Q  Ala.  562:  Clark  v.  Johnson,  133 
Ala,  „i^;  Keini       \Vr.c.  -67  Mo.  389;  Rams- 


dell  v.  Morgan,  16  Wend.  (N.  Y.)  574.  See 

also  Saltmarsh  v.  Tuthill,  13  Ala.  390;  McCall 
v.  Rogers,  77  Ala.  349 ;  Woolsey  v.  Jones,  84 
Ala.  88.  Compare  Wilson  v.  Knight,  59  Ala. 
172. 

6.  Keim  v.  Vette,  167  Mo.  389. 

7.  Criminal  Prosecutions.  —  Rex  v.  Evans,  1 
Keb.  242 ;  Rex  v.  Gast,  1  Keb.  629 ;  Anony- 
mous, 3  Salk.  390  ;  Rex  v.  Walker,  1  Ski.  421  ; 
Rex  v.  Upton,  2  Stra.  816;  Rex  v.  Drury,  2 
Lev.  7. 

In  Reg.  v.  Dye,  11  Mod.  174,  an  indictment 
for  usury  was  quashed  on  the  ground  that  the 
statute  had  prescribed  a  method  of  punishment 
which  was  exclusive  of  all  others.  And  in  an- 
other case  on  a  motion  for  an  information 
against  a  pawnbroker  for  taking  sixpence  in  the 
pound  per  month  as  interest,  the  court  thought 
the  offense  was  not  serious  enough  to  warrant 
an  information,  especially  as  the  statute  had 
marked  out  a  particular  course  of  proceeding ; 
and  it  was  added  generally  that  the  party  could 
not  be  indicted.  Anonymous,  1  Barn.  K.  B. 
209. 

8.  Indiana.  —  Livingston  v.  Indianapolis  Ins. 
Co.,  6  Blackf.  (Ind.)  134;  Merriman  v.  State, 
6  Blackf.  (Ind.)  449  ;  Groves  v.  State,  6  Blackf. 
(Ind.)  489;  Crawford  v.  State,  2  Ind.  112; 
State  v.  Williams,  4  Ind.  234,  58  Am.  Dec.  627  ; 
Marble  v.  State,  13  Ind.  362;  Swinney  v.  State, 
14  Ind.  315;  Block  v.  State,  14  Ind.  425. 

Massachusetts.  —  Com.  v.  Harrington,  3  Pick. 
(Mass.)  26;  Com.  v.  Frost,  5  Mass.  60;  Com. 
v.  Morris,  176  Mass.  19. 

New  Hampshire.  —  State  v.  Tappan,  15  N. 
H.  91. 

New  York.  —  Henry  v.  Saline  Bank,  5  Hill 
(N.  Y.)  523;  Sumner  v.  People,  29  N.  Y.  337; 
People  v.  Hubbard,  (Buffalo  Super.  Ct.  Crim. 
T.)  10  Misc.  (N.  Y.)  104. 

South  Dakota.  —  State  v.  Security  Bank,  2 
S.  Dak.  538. 

Tennessee. —  State  v.  Mitchell,  2  Coldw. 
(Tenn.)  222;  Murphy  v.  State,  3  Head  (Tenn.) 
249  ;  Graham  z\  State,  5  Humph.  ( Tenn.)  40 ; 
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Definition!. 


the  offense,  the  actual  receipt  or  taking  of  usurious  interest  is  generally  neces- 
sary, a  mere  executory  agreement  for  usurious  interest  being  insufficient  ;* 
but  where  a  sum  is  advanced  by  the  borrower  at  the  time  of  making  the  loan 
exceeding  lawful  interest  for  the  time  the  loan  is  to  run,  the  offense  of  taking 
usury  is  complete  though  the  principal  has  not  been  paid.2  The  fact  that 
the  accused  took  the  usurious  interest  as  agent  for  another  is  no  defense.3 
Where  the  taking  of  usury  is  made  an  indictable  offense,  a  corporation  taking 
usurious  interest  is  subject  to  indictment,4  and  it  has  been  held  that  a  national 
bank  was  subject  to  indictment  for  the  offense  under  a  state  law.5 

UTENSIL.  —  A  utensil  is  defined  as  an  instrument ;  that  which  is  used ; 
particularly  an  instrument  or  vessel  used  in  a  kitchen  or  in  domestic  or  farming 
business.6 

UTILITY.  —  Utility  is  defined  to  mean  "  the  state  or  quality  of  being  use- 
ful ;  usefulness ;  production  of  good  ;  advantageousness ;  profitableness ;  benefit ; 
service;  profit;  avail."' 

UTMOST  CARE.  (See  also  the  titles  Bailments,  vol.  3,  p.  732 ;  Negli- 
gence, vol.  21,  p.  455 ;  and  the  cross-references  there  given.)  —  See  note  8. 


M'Auly  v.  State,  7  Yerg.  (Tenn.)  526;  State  v. 
Fleming,  106  Tenn.  217. 

Amount  of  Fine  —  Under  the  Tennessee  stat- 
ute providing  that  the  punishment  for  taking 
usury  shall  be  "  a  fine  in  no  case  less  than  ten 
dollars  nor  more  than  the  amount  of  the  usury 
received,"  it  was  held  that  a  fine  of  ten  dollars 
was  proper  where  usurious  interest  was  taken 
in  an  amount  less  than  ten  dollars.  State  v. 
Fleming,  106  Tenn.  217. 

1.  Livingston  v.  Indianapolis  Ins.  Co.,  6 
Blackf.  (Ind.)  134;  Henry  v.  Salina  Bank,  5 
Hill  (N.  Y.)  523  ;  Exchange,  etc.,  Bank  v. 
bwepson,  1  Lea  (Tenn.)  355  ;  Murphy  v.  State, 
3  Head  (Tenn.)  249. 

One  section  of  the  Tennessee  Code  author- 
ized contracts  in  writing  for  interest  not  ex- 
ceeding ten  per  cent,  per  annum.  Another  sec- 
tion declared  a  violation  of  the  first  section  to 
be  usury  and  indictable.  It  was  held  that  a 
verbal  agreement  to  pay  more  than  six  per 
cent,  (the  ordinary  legal  rate)  and  less  than 
ten  per  cent,  was  not  indictable.  Exchange, 
etc.,  Bank  v.  Swepson,  1  Lea  (Tenn.)  355. 

2.  Com.  v.  Frost,  5  Mass.  53. 

3.  Com.  v.  Frost,  5  Mass.  60;  Wells  v.  Gar- 
land, 2  Va.  Cas.  471- 

4.  State  v.  Security  Bank,  2  S.  Dak.  538; 
State  v.  Clark  First  Nat.  Bank,  2  S.  Dak.  568. 

5.  State  v.  Clark  First  Nat.  Bank,  2  S.  Dak. 
568. 

6.  Utensil.  — Elliott  v.  Posten,  4  Jones  Eq. 
(57  N.  Car.)  435,  in  which  case  it  was  held 
that  a  wagon  would  pass  under  the  terms  "  all 
my  farming  utensils."  The  court  said  fur- 
ther:  "  In  1  Roper  on  Legacies  211  we  find  it 
stated  that  the  word  utensil  will  embrace 
everything  that  is  '  necessary  for  household 
purposes  or  applicable  to  the  trade  or  mystery 
to  which  the  term  has  reference.'  " 

In  a  will  the  term  utensil  has  been  held  to 
include  everything  which  is  necessary  for 
household  purposes  or  for  the  trade  with  refer- 
ence to  which  it  is  used.  6  Bir.  Abr.  'oi; 
Latimer's  Case,  1  Dyer  596;  Fitzgerald  v. 
Field,  1  Russ.  427. 

In  Voorhees  v.  Patterson,  20  Kan.  555,  a 
f  McCormick  Advance  reaper  and  mower  "  was 


held  to  be  a  farming  utensil  within  an  exemp- 
tion statute. 

7.  Utility.  —  Randolph  v.  Builders',  etc.,  Sup- 
ply Co.,  106  Ala.  soi,  quoting  Worcest.  Diet. 

A  statute  allowed  ten  feet  of  a  public  street 
"  for  erecting  porches  in  the  front  of  houses, 
for  doors  of  cellars,  for  an  area  to  allow  light 
to  apartments  below  the  level  of  the  ground, 
for  a  grass  plat  and  shrubbery,  or  for  other 
purposes  of  utility  or  ornament,  as  the  incli- 
nation and  taste  of  the  proprietor  may  direct." 
It  was  held  that  this  did  not  authorize  a  flight 
of  stairs  fifteen  feet  high  and  three  feet  eight 
inches  wide  within  the  limits  of  an  avenue,  the 
court  saying :  "  The  legislature  in  the  previous 
part  of  the  section  have  indicated  what  they 
intended  by  the  use  of  that  word,  and  it  must 
be  controlled  and  limited  in  its  meaning  by  the 
various  objects  of  utility  specified  in  the  sec- 
tion."   People  v.  Carpenter,  1  Mich.  273. 

Public  Utility  and  Public  Improvements  Distin- 
guished.—  In  State  v.  St.  Louis,  161  Mo.  371, 
it  was  said :  "  Among  lexicographers  a  dis- 
tinction is  made  between  a  public  improvement 
and  a  public  utility,  and  1  y  some  a  public 
utility  is  distinguished  from  a  public  use,  and 
it  is  said :  '  Utility  is  somewhat  more  ab- 
stract and  philosophical  than  usefulness  or  use, 
and  it  is  often  employed  to  denote  adaptation 
to  produce  a  valuable  result,  while  usefulness 
denotes  the  actual  production  of  such*  result.' 
Stand.  Diet.,  tit.  Utility." 

Public  Utility  Synonymous  with  Public  Use.  — 
See  Valley  City  Salt  Co.  v.  Brown,  7  W.  Va. 
195- 

8.  Utmost  Care  —  Corners.  (See  also  the  title 
Carriers  of  Passengers,  vol.  5,  p.  560.)  — 
The  term  titmost  care,  as  used  to  express  the 
care  required  of  a  car  driver  for  the  safety  of 
his  passengers,  was  explained  by  Cole,  C.  J.,  in 
Heucke  v.  Milwaukee  City  R.  Co.,  69  Wis.  401, 
thus :  " '  The  utmost  care  and  diligence,' 
'  the  highest  degree  of  care  and  diligence,'  are 
expressions  to  measure  the  care  and  diligence 
which  a  prudent  man  would  exert  in  that  busi- 
ness, under  like  circumstances.  The  rule  re- 
quired that  the  car  driver  should  exercise  the 
utmost  care  for  the  safety  of  the  passengers 
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UT  RES  MAGIS  VALE  A  T  QUAM  PEREA  T—  UTTER. 


UT  RES  MAGIS  VALEAT  QUAM  PEREAT  (that  the  thing  may  rather 
have  effect  than  perish).  —  The  maxim  tit  res  magis  valeat  quam  per  eat 
embodies  the  rule  of  construction  that  an  interpretation  will  be  adopted  where 
possible  that  gives  effect  to  the  instrument  under  consideration.1 

UTTER  —  UTTERING.  (See  also  the  titles  Forgery,  vol.  13,  p.  1102; 
Counterfeiting,  vol.  7,  p.  887.)  —  To  utter  and  publish  a  counterfeit  note  is 
to  assert  and  declare,  directly  or  indirectly,  by  words  or  actions,  that  the  note 
offered  is  good.  It  is  not  necessary  that  it  should  be  passed  in  order  to 
complete  the  offense  of  uttering.2 


in  the  car ;  should  be  vigilant  and  careful  to 
avoid  collisions  with  all  vehicles  upon  the 
track,  especially  at  crossings.  This  was  no 
more  care  than  every  prudent  man  would  exert 
for  the  safety  of  the  passengers,  who  was  carry- 
ing on  such  business.  When  the  charge  is  con- 
sidered with  reference  to  the  facts  disclosed 
by  the  evidence,  and  the  particular  act  of  negli- 
gence complained  of,  it  will  be  found  unobjec- 
tionable." 

And  that  the  term  utmost  care,  in  this  con- 
nection, means  reasonable  proper  care,  see 
Willey  v.  Allegheny,  118  Pa.  St.  497,  4  Am.  St. 
Rep.  608. 

In  Houston,  etc.,  R.  Co.  v.  George,  (Tex. 
Civ.  App.  1901)  60  S.  W.  Rep.  313,  it  was  said: 
"  A  charge  requiring  a  carrier  of  passengers  to 
use  the  utmost  care  to  provide  for  the  safety 
of  passengers  was  approved  by  our  Supreme 
Court  in  Gallagher  v.  Bowie,  66  Tex.  265.  In 
International,  etc.,  R.  Co.  v.  Welch,  86  Tex. 
203,  the  same  court  condemned  a  charge  re- 
quiring a  carrier  of  passengers  to  use  '  all  pos- 
sible care ;  '  but  while  the  opinion  refers  to 
Gallagher  v.  Bowie,  that  case  is  not  overruled, 
the  court  holding  that  '  all  possible  care '  has 
a  broader  and  more  unlimited  meaning  than 
utmost  care,  which  is  denned  to  mean  '  all 
the  care  and  diligence  possible  in  the  nature  of 
the  case.'  The  expression  '  highest  degree  of 
care  '  is  synonymous  with,  and  no  broader  than, 
the  utmost  care ;  and  we  believe  a  jury  would 
understand  the  two  phrases  as  meaning  the 
same  thing.  We  are  aware  of  the  fact  that  the 
Court  of  Civil  Appeals  at  Galveston  in  McCarty 
v.  Houston,  etc.,  R.  Co.,  21  Tex.  Civ.  App.  575, 
has  practically  overruled  Gallagher  v.  Bowie, 
but  the  Supreme  Court  has  not  done  so,  and, 
giving  to  the  words  utmost  care  the  meaning 
quoted  and  approved  in  the  Welch  case,  we  do 
not  think  Gallagher  v.  Bowie  ought  to  be  over- 
ruled." 

A  statute  provided  that  "  a  carrier  of  persons 
for  reward  must  use  the  utmost  care  and 
diligence  for  their  safe  carriage."  In  constru- 
ing this  provision  in  Osgood  v.  Los  Angeles 
Traction  Co.,  137  Cal.  280,  the  court  said: 
"  Webster  defines  the  adjective  utmost  as  fol- 
lows :  '  Being  in  the  greatest  or  highest  de- 
gree.' The  noun  is  defined  :  '  The  most,  that 
can  be ;  the  greatest  power,  degree,  or  effort.' 
The  expression  '  highest  degree  o''  care  '  is  no 
stronger  than  the  statutory  requirement  ut- 
most care."  As  to  the  meaning  of  utmost 
care  in  this  connection  see  also  Dodge  v.  Bos- 
ton, etc.,  Steamship  Co.,  148  Mass.  218. 

Same  —  Utmost  Vigilance  and  Strictest  Vigi- 
lance Equivalent.  —  See  Waller  v.  Hannibal, 
etc.,  R.  Co.,  83  Mo.  616. 

Reasonable  Care.  "  Whether  the  utmost 
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care  means  reasonable  care  depends  upon  the 
nature  of  the  subject-matter  referred  to."  At- 
kinson v.  Goodrich  Transp.  Co.,  69  Wis.  8. 

1.  Ut  Res   Magis   Valeat    Quam    Pereat.  — 

Citizens'  St.  R.  Co.  v.  City  R.  Co.,  64  Fed.  Rep. 
659  ;  Crowther  v.  Fidelity  Ins.,  etc.,  Co.,  (C.  C. 
A.)  85  Fed.  Rep.  43 ;  Malcomson  v.  Wappoo 
Mills,  86  Fed.  Rep.  198 ;  Huntington  Dry  Pul- 
verizer Co.  v.  Whittaker  Cement  Co.,  89  Fed. 
Rep.  327 ;  Cleland  v.  Long,  34  Fla.  353  ;  State 
v.  Gelpi,  48  La.  Ann.  520  ;  Standiford  v.  Standi- 
ford,  97  Mo.  240;  Dunn  v.  Cory,  56  N.  J.  Eq. 
507;  Fowler  v.  Tovell,  (N.  J.  1897)  39  Atl. 
Rep.  726;  Russell  v.  Ayer,  120  N.  Car.  180; 
Bohn  v.  Zeigler,  44  W.  Va.  402 ;  Sawtelle  v. 
Witham,  94  Wis.  412;  State  v.  Cornwall,  97 
Wis.  565. 

2.  Utter.  —  Bouv.  L.  Diet.,  citing  Com.  v. 
Searle,  2  Binn.  (Pa.)  339,  4  Am.  Dec.  446. 

Forgery. —  See  the  title  Forgery,  vol.  13,  p. 
1 102,  and  see  State  v.  Watson,  65  Mo.  118; 
Johnson  v.  State,  9  Tex.  App.  252. 

Utter  and  Publish. — The  terms  utter  and 
"  publish,"  in  a  statute  against  counterfeiting 
and  forgery,  are  synonymous,  and  therefore  it 
has  been  held  that  an  indictment  charging  that 
the  defendant  did  "  utter  and  publish  "  a  cer- 
tain forged  order  was  not  bad  for  duplicity. 
Johnson  v.  Com.,  90  Ky.  488.  See  also  People 
v.  Tomlinson,  35  Cal.  509. 

An  averment  in  an  action  for  libel  that  the 
defendant  uttered  the  libelous  matter,  was 
held  sufficiently  to  aver  the  publication  of  the 
words.  Benedict  v.  Westover,  44  Wis.  404  7 
Cent.  L.  J.  153. 

Forgery  and  Uttering  Distinguished.  —  See 
Mann  v.  Clifton,  3  Blackf.  (Ind.)  304. 

Show  Forth  in  Evidence,  —  In  State  v.  Jarvis, 
129  N.  Car.  698,  the  indictment  alleged  that 
the  defendant  did  "utter  and  publish  and 
show  forth  in  evidence  an  attempt  to  employ 
as  true  a  certain  promissory  note,"  knowing 
that  such  promissory  note  wrs  false  and  forged. 
As  to  the  words  "  utter  and  publish  "  as  used 
in  the  indictment,  Douglas,  J.,  dissenting,  said  : 
"  These  words,  when  applied  to  anything  but 
counterfeit  money,  are  held  to  be  equivalent  to 
the  words  '  show  forth  in  evidence.'  State  v. 
Britt,  3  Dev.  L.  (14  N.  Car.)  122,  is  directly 
in  point.  There  the  third  and  fourth  counts 
charged  the  defendant  with  '  uttering  and  pub- 
lishing as  true  '  a  forged  order  for  the  delivery 
of  goods  and  money.  The  court  says  :  '  There 
seems  to  be  no  reason  to  doubt  the  correctness 
of  any  of  the  opinions  pronounced  in  the 
Superior  Court,  except  that  which  relates  to 
the  force  of  the  words  "  utter  and  publish," 
in  the  third  and  fourth  counts.  They  were 
held  to  be  synonymous  with  "  show  forth  in 
evidence."  The  former  phraseology  is  that 
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TITTER  DESERTION.  —  See  the  title  DIVORCE,  vol.  9,  p.  765. 

UTTERLY.  —  See  note  1. 

V.    (See  also  VERSUS,  post)  — -  See  note  2. 

VACANCY  —  VACANT  —  VACATE.    (See  also  the  titles  FlRE  INSURANCE, 

vol.  13,  p.  262;  Public  Officers,  vol.  23,  p.  348.)  — The  verb  "to  vacate," 
in  its  English  form,  has  acquired  an  active  sense  through  a  long  period  of 
transition,  by  popular  usage,  and  in  consequence  of  its  early  adoption  as  a 
technical  and  legal  term.  "  To  leave  empty,"  "  to  cease  from  occupying," 
"to  annul,"  "to  make  void,"  undoubtedly  express  the  different  meanings  in 
which,  as  a  verb,  the  word  has  come  to  be  employed.  But  it  does  not  follow 
that  its  derivatives  have  acquired  exclusively  equivalent  meanings  in  popular, 
or  legislative,  or  legal  usage.  In  its  original  Latin  form,  the  word  was  invari- 
ably used  to  define  the  state  and  condition  of  some  existing  thing  at  some 
particular  point  of  time.  It  had  no  transitive  power  whatever.  It  meant  "  to 
be  empty,  void,  or  vacant;  "  "to  be  void  of,  free  from  or  without,  to  lack  or 
want  a  thing."  Vacant  lands  were  described  as  lands  that  were  "  uninhabited 
or  uncultivated."  The  Roman  law  gave  precisely  the  same  meaning  to  the 
word.  And  many  of  the  derivatives  from  the  English  verb  retain  the  exact 
meaning  of  the  original  Latin  word.  To  be  "  vacant,"  in  its  primary  sense, 
is  "  to  be  deprived  of  contents  ;  empty ;  not  filled."  The  first  definition  of 
"vacancy"  is  "the  quality  of  being  vacant;  emptiness."  Usage  has  war- 
ranted the  employment  of  these  words  in  an  enlarged  and  broader  sense,  but 
the  primary  and  strictly  grammatical  meaning  which  they  still  retain  is 
identical  with  their  exclusive  original  signification.3  The  word  "  vacancy  "  as 
applied  to  an  office  has  no  technical  meaning.4  An  office  is  not  vacant  so 
long  as  it  is  supplied,  in  the  manner  provided  by  the  constitution  or  law,  with 
an  incumbent  who  is  legally  qualified  to  exercise  the  powers  and  perform  the 
duties  which  appertain  to  it;5  and,  conversely,  it  is  vacant  in  the  eye  of  the 


of  the  statutes  relating  to  counterfeit  money ; 
the  latter,  of  the  acts  for  punishing  forgery  of 
private  instruments.'  " 

Uttering  Fictitious  Instrument.  —  In  People 
v.  Nishiyama,  135  Cal.  299,  it  was  said: 
"  Appellant  complains  of  an  instruction  given 
by  the  court  to  the  jury  reading  as  follows : 
'  The  court  instructs  the  jury  that  the  uttering 
of  a  fictitious  instrument  is  passing  it  knowing 
it  to  be  fictitious.'  The  above  instruction  does 
not  purport  to  define  the  crime  with  which  de- 
fendant is  charged,  but  was  intended  merely 
to  define  a  word  used  in  the  definition  of  the 
crime.  There  is  nothing  in  it  of  which  the 
appellant  can  rightfully  complain.  It  con- 
tained more  than  was  necessary  to  the  defi- 
nition of  the  word  utter,  perhaps  (see  Bouv. 
L.  Diet.,  tit.  Utter),  but  this  was  rather  to  the 
advantage  of  defendant  than  otherwise." 

1.  Utterly  Equivalent  to  Absolutely.  —  See 
Pearsoll  v.  Chapin,  44  Pa.  St.  14. 

Utterly  Void.  —  See  the  title  Void  and 
Voidable,  post. 

Utterly  Null  and  Void.  —  In  Gallaugher  v. 
Hebrew  Congregation,  35  La.  Ann.  833,  it  was 
said :  "  The  words  '  utterly  null  and  void  '  I 
construe  to  mean  that  sales,  contracts,  and 
judgments  are  absolutely  without  effect,  and 
really  have  no  existence  except  between  the 
parties  thereto,  until  recorded.  That  is,  they 
have  no  effect  in  favor  of  or  against  any  one 
except  the  parties  until  so  recorded.  As  to  all 
others  it  is  the  record  and  the  record  only 
that  gives  them  life  or  existence." 

2.  Abbreviation  of  Versus.  —  See  Bowen  v. 


Wilcox,  etc.,  Sewing  Mach.  Co.,  86  111.  12. 
See  generally  the  title  Abbreviations,  vol.  1, 
p.  97- 

3.  Vacancy,  Etc,  —  Walsh  v.  Com.,  89  Pa.  St. 

425.  33  Am.  Rep.  771. 

4.  No  Technical  Meaning.  —  People  v.  Ed- 
wards, o'  Cal.  153;  Stocking  v.  State,  7  Ind. 
329  ;  State  v.  Bemenderfer,  96  Ind.  374 ;  State 
v.  Lusk,  18  Mo.  333;  State  v.  Boecker,  56  Mo. 
21  ;  State  v.  Blakemore,  104  Mo.  345. 

5.  Incumbent  Rightfully  in  Possession  —  No 
Vacancy,  —  People  v.  Wells,  2  Cal.  204 ;  People 
v.  Mizner,  7  Cal.  519;  People  v.  Tilton,  37  Cal. 
614;  People  v.  Edwards,  93  Cal.  153;  Stocking 
v.  State,  7  Ind.  326 ;  Collins  v.  State,  8  Ind. 
344 ;  Akers  v.  State,  8  Ind.  484 ;  Butler  v. 
State,  20  Ind.  169;  State  v.  Bemenderfer,  96 
Ind.  374;  State  v.  Lusk,  18  Mo.  333;.  State  v. 
Seay,  64  Mo.  90 ;  Com.  v.  Hanley,  9  Pa.  St. 
513- 

When  an  office  has  been  conferred  upon  one 
legally  eligible,  and  has  been  accepted,  no 
vacancy  can  be  said  to  exist  therein  until 
the  term  of  service  and  right  to  hold,  as  fixed 
by  the  law,  expires,  or  until  the  death,  resigna- 
tion, or  removal  of  the  person  elected  or  ap- 
pointed. Johnston  v.  Wilson,  2  N.  H.  202,  9 
Am.  Dec.  50;  People  v.  Edwards,  93  Cal.  153. 

In  People  v.  Wells,  2  Cal.  204,  it  was  said  : 
"  Vacancy  is  a  fact  the  existence  of  which, 
like  that  of  any  other  fact,  is  susceptible  of 
being  ascertained.  Vacancy  in  an  office  can 
only  be  said  to  exist  when  the  office  or  place 
•  has  no  legal  incumbent  to  discharge  the  duties 
of  the  office.  The  law  docs  not  presume  that 
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law  whenever  it  is  unoccupied  by  a  legally  qualified  incumbent  who  has  a 
lawful  right  to  continue  therein  until  the  happening  of  some  future  event.1 


every  temporary  absence  from  the  discharge  of 
the  duties  of  the  office  creates  a  temporary 
vacancy." 

Incumbent  Holding  Over.  —  It  has  been  held 
that  where  an  incumbent  is  lawfully  holding 
over  until  his  successor  is  elected  or  qualified 
there  is  no  vacancy  in  the  office.  State  v. 
Brewster,  44  Ohio  St.  593  ;  State  v.  Howe,  25 
Ohio  St.  596,  18  Am.  Rep.  321.  Compare 
Johnson  v.  Mann,  77  Va.  271. 

Necessity  of  Removal.  —  In  State  v.  McClin- 
ton,  5  Nev.  329,  it  was  said  :  "  An  office  pres- 
ently filled  cannot  become  or  be  vacant  with- 
out a  removal,  either  voluntary  or  involuntary. 
When  voluntary,  no  judicial  determination  re- 
sulting in  vacation  is  necessary ;  when  invol- 
untary, such  determination  is  essential,  unless 
otherwise  provided  by  the  constitution  or  laws 
in  pursuance  thereof ;  and  in  all  cases  is  of 
that  nature,  by  whatever  body  performed." 
bee  also  Page  v.  Hardin,  8  B.  Mon.  (Ky.)  648. 

Wfien  a  statute  declares  that  if  a  sheriff  shall 
not  renew  his  bond  within  a  specified  time  his 
office  shall  immediately  expire  and  become 
vacant,  a  failure  to  renew  the  bond  within 
the  prescribed  time  does  not  per  se  vacate 
his  office.  He  is  an  officer  with  a  defeasible 
title  until  the  judgment  of  forfeiture  is  pro- 
nounced in  due  form,  and  all  his  acts  prior  to 
such  judgment  are  valid  as  to  the  public  and 
third  persons.  Clark  v.  Ennis,  45  N.  J.  L. 
69,  80. 

In  Oliver  v.  Jersey  City,  63  N.  J.  L.  634,  it 
was  held  that  when  a  person  legally  holding  one 
office  is  elected  or  appointed  to  another,  but  is 
prohibited  by  a  statute  from  holding  both, 
upon  accepting  the  second  his  de  jure  title  to 
the  first  ends,  and  his  successor  may  at  once  be 
appointed  or  elected;  but  if  the  former  occu- 
pant refuses  to  vacate  his  office,  his  successor 
will  be  compelled  to  take  the  necessary  legal 
steps  to  oust  him.  The  court  said :  "  It  is 
therefore  manifest  that  the  words  of  the  statute 
(1  Gen.  Stat.,  p.  465)  already  quoted,  declaring 
that  when  a  commissioner  accepts  another  office 
his  former  office  shall  become  vacant,  cannot 
mean,  in  a  situation  like  this,  that  it  is  cor- 
poreally vacant,  for  the  person  lawfully  elected 
to  fill  it  remained  in  possession  discharging  its 
duties.  Mere  words  in  a  statute  cannot  alone 
make  an  office  unoccupied  which  in  fact  is 
occupied.  The  legal  meaning  of  the  words,  in 
such  circumstances,  is  that  the  office  has  no 
occupant  who  holds  by  a  good  title  in  law,  and 
that  the  appointing  power  may  at  once  be  exer- 
cised to  fill  it,  or  if  it  is  an  elective  office  the 
people  may  elect,  and  no  adjudication  is  re- 
quired to  declare  the  vacancy,  although  the 
newly  appointed  or  elected  officer  may  find  it 
necessary  afterwards  to  resort  to  quo  warranto 
proceedings  to  obtain  actual  possession  of  the 
office."  See  also  Baker  v.  Wambaugh,  99  Ind. 
316;  State  v.  Jones,  19  Ind.  356;  Tappan  v. 
Cray,  9  Paige  (N.  Y.)  507.  Compare  Long  v. 
Bowen,  94  Ky.  542. 

Of  course,  it  is  not  to  be  understood  that  an 
office  cannot  become  vacant,  as  respects  the 
appointing  power,  so  long  as  it  remains  in  the 
actual  physical  occupancy  of  some  one  who 
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asserts  a  claim  thereto.  An  office  is  legally 
vacant  unless  the  occupant  has  an  unexpired 
right  or  title,  founded  in  the  constitution  cr 
law,  precisely  as  a  house  is  vacant  of  a  lawful 
tenant  in  case  the  lessee,  without  any  provision 
authorizing  him  to  hold  over,  refuses  to  sur- 
render at  the  expiration  of  his  term.  State  v. 
Harrison,  113  Ind.  439. 

1.  Vacant  When  No  Incumbent  Entitled  to 
Occupy  Office.  —  People  v.  Langdon,  8  Cal.  1  ; 
People  v.  Tilton,  37  Cal.  614;  People  v.  Chaves, 
122  Cal.  134;  Stocking  v.  State,  7  Ind.  326; 
Collins  v.  State,  8  Ind.  344;  Akers  v.  State,  .8 
Ind.  484;  Hopkins  v.  Swift,  100  Ky.  14;  Baxter 
v.  Latimer,  116  Mich.  356;  State  v.  Stearns,  72 
Minn.  200;  Matter  of  Collins,  (Supm.  Ct.  Spec. 
T.)  16  Misc.  (N.  Y.)  601  ;  State  v.  Lusk,  18 
Mo.  333 ;  Kouns  v.  Draper,  43  Mo.  227 ;  State 
v.  Boecker,  56  Mo.  21  ;  State  v.  Blakemore,  104 
Mo.  34s;  People  v.  Waite,  9  Wend.  (N.  Y.) 
58;  State  v.  Johns,  3  Oregon  537;  Com.  v. 
Hanley,  9  Pa.  St.  513;  Smith  v.  McConnell,  44 
S.  Car.  491  ;  State  v.  Maloney,  92  Tenn.  71  ; 
Exp.  Meredith,  33  Gratt.  (Va.)  119. 

In  People  v.  Parker,  37  Cal.  650,  it  was  said: 
"A  vacancy  in  an  office,  or  term  of  office,  con- 
templated by  the  statute,  has  reference  to  and  is 
immediately  connected  with  an  incumbent  who 
has  entered  upon  the  office,  or  a  duly  selected 
incumbent  of  such  office  or  term  of  office;  and 
such  statutory  vacancy  exists  when  an  incum- 
bent of  an  office  or  term  of  office,  by  failing  to 
occupy  his  full  term,  leaves  a  portion*  thereof 
unsupplied  by  an  officer,  or  when  a  duly 
selected  incumbent  for  a  full  or  fractional  por- 
tion of  a  term  fails  to  qualify  and  enter  upon 
the  term  for  which  he  was  selected,  and  thereby 
such  term  is  unsupplied  with  an  officer,  and 
vacant  in  the  statutory  sense." 

Temporary  Vacancy  —  Absence  Through  Sick- 
ness.—  A  statute  provided  that  tne  chief  clerk 
might  act  when  the  principal  office  was  vacant. 
This  was  held  to  apply  to  a  temporary 
vacancy.  Woodworth  v.  Hall,  1  Woodb.  &  M. 
(U.  S.)  391.  The  court,  by  Woodbury,  J.,  said: 
"  It  is  contended  by  the  defendant  that  this 
clause  empowers  the  chief  clerk  to  act  as  com- 
missioner only  when  his  office  is  entirely,  or 
de  jure,  vacant ;  and  not  when  he  is  merely 
absent  from  sickness,  or  other  necessary  cause, 
constituting  a  de  facto  vacancy  only,  or  a 
want  of  the  commissioner  present  to  discharge 
the  duties  arising  from  some  such  cause.  It  is 
certain  that  the  words  here  used,  looking  no 
farther,  appear  to  countenance  the  more  narrow 
and  limited  view  of  the  word  vacancy  ;  but 
if  we  look  to  the  object  of  the  clause,  to  other 
sections  of  this  and  the  succeeding  patent  act, 
to  the  contemporaneous  construction  placed 
upon  it,  to  the  long  acquiescence  under  that 
construction,  and  the  great  public  as  well  as 
private  interests  which  have  grown  up  in  con- 
formity to  it  within  the  last  ten  years,  a 
broader  meaning  to  the  term  seems  fortified  by 
the  whole  spirit  of  the  act  and  by  the  analogies 
of  the  case." 

Suspension.  —  That  suspension  for  the  time 
being  creates  a  vacancy,  see  Steubenville  v. 
Culp,  38  Ohio  St.  23. 
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The  word  "  vacancy  "  fitly  describes  the  condition  of  an  office  when  it  is 
first  created  and  before  it  has  been  filled  by  an  incumbent.1 


Failure  to  Qualify.  —  In  Virginia  it  is  provided 
that  the  failure  of  a  county  corporation  or  dis- 
trict officer  to  qualify  before  his  term  com- 
mences shall  create  a  vacancy.  Vaughan  v. 
Johnson,  77  Va.  300. 

Failure  to  Elect.  —  A  vacancy  has  been  held 
to  occur  in  Rhode  Island  upon  the  failure  of 
any  candidate  to  receive  a  majority  of  the 
legal  votes  cast.  In  re  Representation  Va- 
cancy, 15  R.  I.  621.  And  in  People  v.  Crissey, 
91  N.  Y.  634,  it  was  said:  "Although  it  has 
been  held,  in  special  instances,  that  the  term 
vacancy  relates  only  to  cases  where  officers 
have  been  duly  elected,  and  not  to  those  where 
there  has  been  a  failure  to  elect  (People  v. 
Van  Home,  18  Wend.  .(N.  Y.)  518;  Hayden  v. 
Bucklin,  9  Paige  (N.  Y.)  512),  yet  that  con- 
struction cannot  apply  here,  since  the  legisla- 
tion, respecting  the  election  of  aldermen  of 
Troy,  specially  defines  a  failure  to  elect  as  one 
cause  of  a  vacancy ." 

Expiration  of  Term.  —  While  the  expiration  of 
a  term  for  which  a  particular  person  was 
elected  to  an  office  does  not  create  any 
vacancy  in  the  office,  within  the  meaning  of 
the  statute  which  provides  for  filling  vacancies 
by  appointment  or  election,  still,  Rev.  Stat. 
Wis.,  §  248,  c.  120,  which  declares  that 
"  whenever  the  office  of  any  justice  of  the 
peace  shall  become  vacant  by  resignation,  re- 
moval, or  otherwise,"  the  justice  to  whom  the 
books  and  papers  of  such  former  justice  shall 
be  delivered  shall  proceed  to  try  the  action, 
etc.,  must  be  construed  as  including  the  case  of 
one  who  ceases  to  be  justice  by  reason  of  the 
expiration  of  his  term ;  and  the  same  con- 
struction must  be  given  to  the  similar  provision 
in  Rev.  Stat.  Wis.,  §  3591.  Stamm  v.  Dixon, 
49  Wis.  328. 

Appointment  by  President  During  Recess  of 
Senate.  —  Const.  U.  S.,  art.  2,  §  2,  which  de- 
clares that  "  the  President  shall  have  power  to 
fill  up  all  vacancies  which  may  happen  dur- 
ing the  recess  of  the  Senate,"  authorizes  tht 
President  to  fill  a  vacancy  which  happens 
during  the  session  of  the  Senate  and  continues 
to  exist  after  the  Senate  has  adjourned. 

The  filling  of  a  vacancy  in  the  office  of  a 
district  attorney  or  marshal,  by  a  circuit  jus- 
tice, under  authority  of  Rev.  Stat.  U.  S.,  §  793, 
does  not  preclude  the  President  from  making 
an  appointment  to  the  same  ofhce  during  the 
recess  of  the  Senate.  In  re  Farrow,  4  Woods 
(U.  S.)  491. 

Vacancy  Applicable  to  Office  Rather  than  Term. 
—  Vacancy  in  an  office  means  the  want  of  an 
incumbent  at  the  time.  It  has  no  reference  to 
duration  of  time,  and  the  appointment  of  a 
person  to  fill  a  vacancy  pro  tempore  does  not 
invest  him  with  a  full  term  unless  the  law  so 
expressly  provides.  Vacancy  in  an  office  is 
one  thing,  and  term  is  another.  An  office  may 
be  vacant  and  filled  many  times  during  a  term 
of  four  years.  State  v.  Johns,  3  Oregon  537. 
Seee  also  Baxter  v.  Latimer,  116  Mich.  363; 
State  v.  Johns,  3  Oregon  537 ;  State  v.  Ware, 
13  Oregon  387. 

Vacancy  ex  vi  termini  means  vacancy  in 
the  office,  and  not  in  the  term.    Smith  v.  Mc- 


Connell,  44  S.  Car.  491  ;  Ex  p.  Meredith,  33 
Gratt.  (Va.)  119;  People  v.  Tilton,  37  Cal.  614. 

Vacancy  "  has  been  sometimes  applied  to  the 
office  as  contradistinguished  from  the  term  of 
service,  and  at  others  to  the  term  of  office.  1 
understand  it  as  applicable  to  the  office  alone." 
Marcy,  J.,  in  People  v.  Green,  2  Wend.  (N.  Y.) 
273.  But  that  the  term  vacant  may,  under 
certain  circumstances,  refer  to  the  term  and  not 
to  the  office,  see  Scott  County  v.  Ring,  29  Minn. 
405- 

In  People  v.  Le  Fevre,  21  Colo.  218,  it  was 
said :  '  Vacancy  applies  not  to  the  incumbent, 
but  to  the  term,  or  to  the  office,  or  both ; 
whether  to  the  term  or  to  the  office,  or  both, 
depending  generally  upon  the  context." 

1.  Office  That  Has  Never  Been  Filled.  —  State 
v.  Askew,  48  Ark.  89;  People  v.  Chaves,  122 
Cal.  134 ;  People  v.  Rucker,  5  Colo.  463 ;  Peo- 
ple v.  Osborne,  7  Colo.  605  ;  Gormley  v.  Taylor, 
44  Ga.  76  ;  Stocking  v.  State,  7  Ind.  326  ;  Rice 
v.  State,  7  Ind.  332 ;  Driskill  v.  State,  7  Ind. 
338;  Collins  v.  State,  8  Ind.  350;  State  v. 
Boone  County  Ct.,  50  Mo.  317;  State  v. 
Boecker,  56  Mo.  17;  State  v.  McMillan,  108 
Mo.  153;  State  v.  Irwin,  5  Nev.  129;  Matter 
of  Collins,  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N. 
Y.)  601  ;  Walsh  v.  Com.,  89  Pa.  St.  425,  33  Am. 
Rep.  771;  Cline  v.  Greenwood,  10  Oregon  238; 
State  v.  Maloney,  92  Tenn.  71. 

In  Stocking  v.  State,  7  Ind.  329,  Stuart,  J., 
said :  "  We  lay  no'  stress  on  the  declaration 
of  the  legislature  that  there  was  a  vacancy  in 
the  office  of  circuit  judge  of  the  new  circuit. 
If  there  was  a  vacancy,  it  existed  independent 
of  that  declaration.  If  there  was  no  vacancy , 
that  body  could  not  create  one  by  a  declaratory 
enactment.  The  vacancy  flowed  as  a  natural 
consequence  of  their  doing  what  they  had  a 
right  to  do  —  to  create  a  new  circuit.  There  is 
no  technical  nor  peculiar  meaning  to  the  word 
vacant,  as  used  in  the  Constitution.  It  means 
empty,  unoccupied ;  as  applied  to  an  office,  with- 
out an  incumbent.  There  is  no  basis  for  the 
distinction  urged,  that  it  applies  only  to  offices 
vacated,  by  death,  resignation,  or  otherwise. 
An  existing  office  without  an  incumbent  is 
vacant,  whether  it  be  a  new  or  an  old  one. 
A  new  house  is  as  vacant  as  one  tenanted  for 
years  which  was  abandoned  yesterday.  We 
must  take  the  words  in  their  plain,  usual 
sense."  » 

In  In  re  Lewensohn,  08  Fed.  Rep.  579,  it  was 
said:  "The  word  vacancy  alone  does  not  im- 
port that  the  office  has  been  previously  filled. 
Bouv.  L.  Diet,  defines  the  word  as  '  a  place 
which  is  empty.  The  term  is  principally  ap- 
plied to  cases  where  the  office  is  not  filled.' 
In  the  Century  Dictionary  it  is  defined:  '(d) 
An  unoccupied  or  unfilled  post,  position,  or 
office.'  So  long  as  the  office  is  unfilled,  there- 
fore. '  there  i?  a  vacancy  '  whether  previously 
filled  or  not." 

Code  W.  Va.  i8gi.  c.  116,  p.  773,  relative  to 
petit  juries,  provided  that  jury  commissioners 
should  be  appointed  for  the  term  of  four  years, 
which  should  commence  on  the  first  day  of  June 
next  after  their  appointment,  and  that  "  in- 
cancies  caused  by  death,  resignation,  or  other- 
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Definitions.    VA  CA  NC  Y  (IN  INS  URA  NCE)  —VACANT  LA  NDS.  Definitions. 


VACANCY  (IN  INSURANCE).  —  See  the  title  FlRE  INSURANCE,  vol.  13, 
p.  262  et  seq. 

VACANT  LANDS.  (See  also  the  title  State  and  Public  Lands,  vol.  26, 
pp.  212,  231.)  —  See  note  1. 


wise  shall  be  filled  for  the  unexpired  term  in 
the  same  manner  as  the  original  appointments." 
In  State  v.  Scott,  36  W.  Va.  704,  it  was  held 
that,  where  the  act  went  into  effect  in  May, 
an  appointment  on  June  10  following,  for  the 
unexpired  term,  commencing  June  1,  was 
authorized,  since  the  word  vacancy  does  not 
necessarily  presuppose  a  former  incumbent  of 
the  office. 

Contra.  —  But  a  contrary  decision  was 
reached  in  Wisconsin.  In  State  v.  Messmore, 
14  Wis.  177,  the  court,  by  Dixon,  C.  J.,  said: 
"  But  an  adjudication  of  the  Supreme  Court  of 
the  state  of  Indiana  has  been  found,  where  it 
was  decided,  under  a  similar  provision  of  the 
constitution  of  that  state,  that  in  such  case  an 
appointment  might  be  made.  Stocking  v. 
State,  7  Ind.  326.  Upon  the  strength  of  that 
decision  it  has  been  strenuously  insisted  by 
counsel  that  the  power  of  making  temporary 
appointments  is  a  part  of  the  elective  system 
provided  for  by  the  constitution,  and  that  a 
vacancy,  within  the  meaning  of  section  nine, 
exists  in  such  a  case,  as  much  as  when  a  judge 
dies  or  resigns  his  office.  Unluckily  for  the 
views  of  counsel,  the  learned  judges  of  Indiana, 
in  their  discussion  of  the  question,  seem  en- 
tirely to  have  passed  over  the  language  of  the 
section  of  their  constitution  which  authorizes 
the  governor  to  fill  vacancies  by  appointment. 
It  is  in  all  material  respects  like  that  of  our 
own.  They  limited  their  examination  to  the 
question  whether  there  was  in  any  sense  a 
vacancy,  and  having  concluded  that  there 
was,  they  took  it  for  granted  that  it  was  such 
a  one  as  the  governor  could  fill.  That  there 
was  a  vacancy,  in  the  sense  in  v/hich  they 
applied  the  word,  we  are  not  inclined  to  dis- 
pute. Certainly,  '  a  new  house  may  be  as 
vacant  as  one  tenanted  for  years,  which  was 
abandoned  yesterday.'  But  aside  from  the 
requirement  that  judges  of  new  circuits  shall 
be  elected,  the  question  is  not  whether  there 
is  in  any  sense  a  vacancy,  but  whether  it  is 
such  a  one  as  the  framers  of  the  constitution 
contemplated  should  be  filled  by  executive  ap- 
pointment. It  seems  clear  to  us  that  it  is  not, 
and  that  they  looked  solely  to  vacancies  in 
existing  offices,  occasioned  by  the  death,  re- 
moval, or  resignation  of  a  previous  incumbent. 
Their  language  is :  '  Where  a  vacancy  shall 
happen  in  the  office  of  judge  of  the  Supreme 
or  Circuit  Court,  such  vacancy  shall  be  filled 
by  an  appointment  by  the  governor,  which  shall 
continue  until  a  successor  is  elected  and  quali- 
fied.' The  use  of  the  word  '  happen,'  in  this 
connection,  is  very  significant,  and  evidently 
has  reference  to  some  casualty  not  provided  for 
by  law,  and  which  could  not  be  remedied  by 
the  usual  means  of  an  election.  The  primary 
principle  established  by  the  constitution  is  that 
judges  shall  be  elected,  and  the  power  of 
temporary  appointment  seems  only  to  have  been 
conferred  from  necessity,  to  cure  certain  de- 
fects which  are  inseparable  from  the  system 
adopted.     In  the  creation  of  a  new  circuit  no 


such  necessity  exists.  The  business  of  our 
courts  is  never  such  that  the  public  would 
suffer  inconvenience  by  the  delay  of  an  elec- 
tion in  such  a  case.  It  is  not  a  casualty  in 
any  sense  of  the  word,  but  the  deliberate  act 
of  a  legislative  body,  which  may  well  and  con- 
veniently be  provided  for  by  the  usual  method 
prescribed  by  the  constitution." 

In  O'Leary  v.  Adler,  51  Miss.  28,  it  was 
said  :  "  The  words  '  a  vacancy  occurring  dur- 
ing the  last  five  days  of  the  session  '  imply 
that  an  incumbent  has  caused  a  vacancy  by 
ceasing  to  hold  the  office,  and  do  not  in- 
clude the  idea  of  creating  an  office  which 
never  has  had  an  incumbent,  and  construing 
the  mere  filling  of  the  office  as  a  vacancy 
which  has  happened.  Upon  that  theory  the 
creation  of  the  office  and  the  vacatxey  are  one 
and  the  same  act ;  both  are  done  uno  flatu. 
The  words  mean  that  an  existing  office  has 
become  vacant  within  five  days  preceding  the 
adjournment,  and  not  that  the  statute  may  be 
passed  in  one  of  those  days  establishing  an 
office  in  which  a  '  vacancy  has  happened  '  in 
such  sense  as  the  governor  may  rightfully 
fill  it." 

1.  Vacant  Lands.  —  The  word  vacant,  when 
applied  to  lands,  means  those  which  have  not 
been  appropriated  by  individuals.  Marshall  v. 
Bompart,  18  Mo.  84,  it  which  case  lands  con- 
veyed were  described  as  bounded  by  vacant 
lands  on  the  north  and  south.  See  also 
St.  Louis  Public  Schools  v.  Walker,  40  Mo. 
400. 

In  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  (C.  C.  A.)  112  Fed.  Rep.  4,  it  was 
said :  "  What  is  the  meaning  of  the  words 
'  vacant  lands  open  to  settlement '  used  in 
the  act  with  reference  to  the  facts  as  alleged 
in  the  bill  ?  The  ordinary  meaning  of  the 
word  vacant,  in  its  general  use,  is  to  be  empty 
or  unfilled.  When  applied  to  an  office,  it  means 
the  condition  when  it  is  first  created,  and  not 
filled  by  any  incumbent,  or  after  the  death 
or  removal  of  an  incumbent  before  his  succes- 
sor is  appointed.  Vacant  lands  are  such  as 
are  absolutely  free,  unclaimed,  and  unoccupied. 
'  The  word  vacant  when  applied  to  lands 
means  those  which  have  not  been  appropriated 
by  individuals.'  " 

Lands  recently  purchased  by  the  state  from 
a  corporation,  to  which  they  had  been  originally 
granted  by  the  state,  are  not  vacant  lands 
within  the  acts  for  granting  lands  ;  and  a  grant 
taken  out  for  such  lands  vests  no  title  in  the 
grantee.  State  v.  Arledge,  2  Bailey  L.  (S. 
Car.)  401,  23  Am.  Dec.  145. 

Lands  once  granted  by  the  state  to  indi- 
vidual citizens  do  not  become  vacant  lands, 
within  the  meaning  of  the  statute,  where  the 
state  subsequently  acquires  title  to  them  but 
abandons  the  actual  use  to  which  they  were 
put.     State  v.  Bevers,  86  N.  Car.  588. 

Vacant  lands   are  lands   that   are  unin- 
habited or  uncultivated.     Walsh  v.  Com.,  89 
Pa.  St.  425. 
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Definitions.  VACANT  SUCCESSION  —  VACATION.  Definitions. 


VACANT  SUCCESSION.  —  See  note  I. 

VACATION.  (See  also  the  title  CHAMBERS  AND  VACATION,  4  Encyc.  OF 
Pl.  and  Pr.  336,  and  see  in  this  work  the  title  Term,  vol.  28,  p.  48.)  —  Vaca- 
tion is  denned  as  being  "  all  the  time  between  the  end  of  one  term  and  the 
beginning  of  another ;  it  begins  the  last  day  of  every  term  as  soon  as  the  court 
rises."  2  Vacation  is  also  denned  as  the  "  intermission  of  judicial  proceedings  ; 
the  recess  of  courts ;  the  time  during  which  courts  are  not  held."  3 


Vacant  and  Unoccupied  Land  —  Limitation  of 
Actions.  —  It  has  been  held  that  the  term 
"vacant  and  unoccupied  land "  as  used  in  a 
statute  of  limitations  meant  land  not  in  the 
actual  possession  of  any  one,  and  that  entries 
upon  land  which  are  merely  temporary,  and 
made  without  claim  of  right,  or  with  the  in- 
tention of  excluding  others  therefrom,  such  as 
camping  thereon,  or  haying  a  chattel  thereon, 
or  occasionally  building  a  haystack  thereon,  do 
not  constitute  actual  possession,  so  as  to  change 
tne  character  of  vacant  land  to  that  of  land 
actually  possessed  or  occupied.  Walker  v. 
Converse,  148  111.  622. 

1.  Vacant  Succession.  —  In  Duncan  v.  Rawls, 
16  Tex.  502,  it- was  said:  "'A  succession  is 
called  vacant  when  no  one  claims  it,  or  when 
all  the  heirs  are  unknown,  or  when  all  the 
heirs  to  it  have  renounced  it.'  C.  C.  La.,  art. 
1088.  This  definition  is  as  precise,  as  full 
and  clear,  as  any  to  be  found  among  the  civil 
law  authorities,  and  we  will  not  accumulate 
definitions  from  other  sources."  See  also 
Simmons  v.  Saul,  138  U.  S.  449. 

2.  Vacation.  —  Brown  v.  Hume,  16  Gratt. 
(Va.)  456,  quoting  Jac.  L.  Diet. 

The  period  between  the  end  of  one  term  of 
court  and  the  beginning  of  the  next  is  called 
vacation.  Von  Schmidt  v.  Widber,  99  Cal. 
512. 

3.  Brown  v.  Hume,  16  Gratt.  (Va.)  456, 
quoting  Burr.  L.  Diet. 

Vacation  —  Several  Meanings  of  Word,  —  In 
Brown  v.  Hume,  16  Gratt.  (Va.)  466,  it  was 
said :  "  Thus,  whether  we  look  to  its  own 
appropriate  definition  or  seek  to  deduce  its 
meaning  from  the  use  made  of  its  correlative 
by  the  law  writers,  it  would  seem  that  there  is 
not  attached  to  the  word  vacation  well- 
ascertained,  fixed,  single,  unvarying,  technical 
meaning  which  is  to  control  the  interpretation 
of  a  statute  in  which  the  word  has  been  em- 
ployed ;  but  that,  on  the  contrary,  there  are 
several  received  meanings  of  the  word."  See 
also  Rhodes-Burford  Furniture  Co.  v.  Mattox, 
13  Ind.  App.  221. 

Such  Time  as  Court  Is  Not  Actually  in  Session. 
—  A  statute  provided  that  a  temporary  in- 
junction might  be  granted  by  a  judge  in 
vacation.  Upon  the  meaning  of  the  term 
vacation  as  thus  used,  the  court  said :  "  There 
cannot  be,  we  think,  a  fixed  and  definite  mean- 
ing given  to  the  word  vacation.  That  it 
ordinarily  means  the  time  between  terms  is 
undoubtedly  true.  See  Bouv.  L.  Diet.  But 
whether  this  meaning  should  be  given  to  the 
word  in  any  particular  instance  depends  upon 
the  subject-matter,  and  the  necessity  which 
exists  that  some  other  meaning  should  be 
adopted.  When  the  subject-matter  is  con- 
sidered, as  well  as  the  usual  purposes  for  which 
an  injunction  is  sought  as  a  protection  against 


wrong  or  the  invasion  of  legal  rights,  we  think 
the  word  vacation,  as  used  in  the  statute, 
should  be  construed  to  mean  such  time  as  the 
court  is  not  actually  in  session."  Thompson 
v.  Benepe,  67  Iowa  79. 

Contra.  —  But  in  Brayman  v.  Whitcomb,  134 
Mass.  525,  the  contrary  was  held,  where  a 
statute  authorized  the  clerk  of  court  to  take  a 
recognirance  in  vacation.  The  court  said : 
"  In  the  statute  the  word  vacation  is  used  in 
contradistinction  to  '  term  time ;  '  indicating  an 
intention  to  use  it  in  its  legal  sense.  The 
English  legal  year  was  divided  into  four  terms 
of  -different  lengths,  separated  by  the  va- 
cations, which  were  the  seasons  of  the  court 
festivals  or  fasts,  or  were  deemed  necessary  on 
account  of  the  avocations  of  rural  business. 
And  in  this  country  courts  have  their  terms 
and  vacations.  Bronson  v.  Schulten,  104  U. 
S.  415.  The  legal  definition  of  the  word 
vacation  is  that  period  of  time  between  the 
end  of  one  term  and  the  beginning  of  another. 
Bouv.  L.  Diet.  We  are  to  consider  the  legis- 
lature, when  dealing  with  subjects  relating  to 
courts  and  legal  process,  as  speaking  techni- 
cally, unless  from  the  statute  itself  it  appears 
that  they  made  use  of  words  in  a  more  popular 
sense.  Merchants'  Bank  v.  Cook,  4  Pick. 
(Mass.)  411.  The  intervals  of  time  between 
the  actual  sessions  of  court,  when  conducting 
the  business  of  a  term,  cannot  be  called  va- 
cations, and,  as  there  was  a  present  existing 
term  of  the  Superior  Court,  no  authority 
existed  to  take  the  recognizance  in  question." 

Adjournments  for  More  than  One  Day.  — 
Where  a  Circuit  Court  adjourned  over  for 
thirty-two  days,  it  was  held  that  the  period 
intervening,  in  which  the  court  did  not  sit  and 
transact  business,  was  to  be  regarded  as  a 
vacation,  within  the  meaning  of  that  word 
in  section  66  of  the  Illinois  Practice  Act,  au- 
thorizing judgments  by  confession  in  vacation. 
But  the  word  is  not  to  be  understood  as  em- 
bracing all  the  time  the  court  is  not  actually 
in  session,  or  as  embracing  adjournments  from 
day  to  day.  Conkling  v.  Ridgely,  112  111.  36, 
54  Am.  Rep.  204.  In  this  case  the  court  said : 
"  No  doubt  an  application  of  the  strict  common- 
law  definition  which  we  find  of  the  term  va- 
cation, to  wit,  '  a  vacation  is  all  the  time 
between  the  end  of  one  term  and  the  beginning 
of  another'  (6  Jacob's  Law  Diet.  323),  would 
make  the  time  of  the  entering  of  this  judg- 
ment not  to  be  in  vacation.  *  *  *  We 
would  not  be  understood  as  holding  that,  under 
this  act,  vacation  means  all  the  time  the  court 
is  not  in  actual  session,  or  that  it  embraces  the 
time  of  adjournment  from  day  to  day;  but  we 
are  clearly  of  opinion  that,  where  there  is  the 
adjournment  of  court  for  any  such  period  of 
time  as  is  found  in  the  present  case,  the  true 
construction  of  this  66th  section  of  the  Prac- 
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Definition.        VACATION  OF  ASSESSMENT—  VAGABOND.  Definitions. 


VACATION  OF  ASSESSMENT.  —  See  note  I. 
VACCINATION.  —  See  note  2. 

VADIUM  MORTTJUM ;  VADIUM  VIVUM.  (See  also  the  title  MORTGAGES, 
vol.  20,  p.  900,  and  see  generally  ANTICHRESIS,  vol.  2,  p.  413,  and  the  titles 
Equitable  Mortgages,  vol.  1 1,  p.  122  ;  Pledge  and  Collateral  Security, 
vol.  22,  p.  839.)  —  Vadium  mortuum  is  a  mortgage  or  dead  pledge.  It  is  a 
security  given  by  the  borrower  of  a  sum  of  money,  by  which  he  grants  to  the 
lender  an  estate  in  fee  on  condition  that,  if  the  money  be  not  repaid  at  the  time 
appointed,  the  estate  so  put  in  pledge  shall  continue  to  the  lender  as  dead,  or 
gone  from  the  mortgagor.3  Vadium  vivum  was  a  species  of  security  by  which 
the  borrower  of  a  sum  of  money  made  over  his  estate  to  the  lender  until  he 
had  received  that  sum  out  of  the  issues  and  profits,  of  the  land.  It  was  so 
called  because  neither  the  money  nor  the  lands  were  lost,  nor  were  left  in 
dead  pledge.  It  was  termed  a  living  pledge,  for  the  profits  of  the  land  were 
constantly  paying  off  the  debt.4  The  ancient  vadium  vivum  differs  from  the 
modern  Welsh  mortgage  principally  in  that  in  the  latter  the  issues  and  profits 
were  not  applied  to  the  discharge  of  the  principal,  but  only  to  the  interest 
upon  the  debt.5  One  form  of  Welsh  mortgage,  however,  required  the  rents 
and  profits  to  be  applied  to  the  principal  as  well  as  the  interest.6 

VAGABOND.    .(See  also  the  title  VAGRANCY,  post.)  —  See  note  7. 

Rhind,  29  L.  T.  N.  S.  29;  Reg.  v.  Burrows,  77 
L.  T.  N.  S.  338;  Reg.  v.  Brocklehurst,  (1892) 
1  Q.  B.  566;  Bramble  v.  Lowe,  (1897)  1  Q.  B. 
283;  Holloway  v.  Coster,  (1897)  1  Q.  B.  347; 
Rutter  v.  Norton,  57  J.  P.  8  ;  Francis  v.  Smith, 
58  J.  P.  429;  Dutton  v.  Atkins,  L.  R.  6  Q.  B. 
373;  Reg.  v.  Portsmouth,  (1892)  1  Q.  B.  491; 
Reg.  v.  Lewisham  Union,  (1897)  1  Q.  B.  498. 

3.  Vadium  Mortuum.  —  Bouv.  L.  Diet. 

4.  Vadium  Vivum.  —  Bouv.  L.  Diet.  » 
Vadium  vivum  is  when  the  creditor  takes 

the  estate  to  hold  and  enjoy  it  without  any 
limited  time  of  redemption,  and  until  he  repays 
himself  out  of  the  rents  and  profits.  In  that 
case  the  land  survives  the  debt,  and  when  the 
debt  is  discharged,  the  land,  by  right  of  re- 
verter, returns  to  the  original  owner.  4  Kent's 
Com.  137,  quoted  in  Spect  v.  Spect,  88  Cal.  437. 
See  also  2  Black.  Com.  157;  Co.  Litt.  205a; 
Walker  v.  Farmers'  Bank,  8  Houst.  (Del.)  315. 

5.  1  Jones  on  Mortg.  (4th  ed.),  §  3. 

6.  Coote  on  Mortg.  208.  See  also  Angier  v. 
Masterson,  6  Cal.  61 ;  Rankert  v.  Clow,  16 
Tex.  9. 

7.  Vagabond. —  In  Johnson  v.  State,  28  Tex. 
App.  562,  it  was  held,  where  a  statute  prohib- 
ited the  keeping  of  a  house  "  as  a  common  re- 
sort for  prostitutes  or  vagrants,"  and  the 
indictment  charged  the  defendant  with  keeping 
a  house  "  as  a  common  resort  for  prostitutes 
and  vagabonds,"  that  "  vagrant "  and  vaga- 
bond were  not  equivalent  or  convertible  terms, 
and  that  the  word  vagabond  should  have  been 
stricken  from  the  indictment  as  surplusage,  and 
the  proof  confined  to  the  charge  that  the  house 
was  kept  as  a  common  resort  for  prostitutes. 

In  Forsyth  v.  Forsyth,  46  N.  J.  Eq.  400,  it 
was  held  that  a  gift  limited  over  to  a  child  in 
case  its  father  became  a  "  drunkard  and  a 
vagabond  "  did  not  take  effect  if  the  father 
became  a  drunkard,  but  did  not  become  a 
vagabond.  The  court  said  :  "  The  two  words 
describe  entirely  distinct  characters.  A  man 
may  be  a  drunkard  and  not  a  vagabond,  and 
so  he  may  be  a  vagabond  and  not  a  drunkard." 
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tice  Act  requires  that  the  broader  definition 
which  we  find  of  the  term  vacation  should 
be  adopted,  and  that  the  time  of  recess  should 
be  considered  as  in  vacation,  for  the  purpose 
of  admitting  the  taking  of  judgments  by  con- 
fession." 

And  so  in  State  v.  Derkum,  27  Mo.  App. 
629,  the  court  construed  the  word  vacation  as 
referring  "  to  the  vacation  between  courts  — 
between  a  term  and  the  next  term  thereafter," 
and  to  adjournments  for  more  than  a  day. 

1.  Vacation  of  Any  Assessment.  (See  also  the 
title  Special  or  Local  Assessments,  vol.  25, 
p.  1241  et  seq.)  — A  statute  provided  that  "no 
suit  or  action  in  the  nature  of  a  bill  in  equity 
or  otherwise  shall  be  commenced  for  the 
vacation  of  any  assessment  in  said  city,  or 
to  remove  a  cloud  upon  title,  but  owners  of 
property  shall  be  confined  to  their  remedies  in 
such  cases  to  the  proceedings  under  this  title." 
In  construing  this  provision  in  Scudder  v.  New 
York,  146  N.  Y.  245,  the  court  said :  "  To 
enjoin  proceedings  for  the  sale  of  this  property 
and  for  the  giving  of  a  lease  to  the  purchaser 
at  such  sale  on  the  ground  that  the  assessment 
itself  was  void  would  be  in  substance  a 
vacating  of  the  assessment,  and  as  such  a 
violation  of  the  section.  If  the  assessment 
were  not  void  it  is  not  claimed  that  there 
would  be  any  right  to  enjoin  the  sale  or  the 
giving  of  the  lease  consequent  thereon." 

2.  Vaccination  —  Schools.  —  See  the  title 
Schools,  vol.  25,  p.  23. 

Compulsory  Vaccination. —  See  the  title  Police 
Power,  vol.  22,  p.  923,  and  see  in  Matter  of 
Smith,  146  N.  Y.  68. 

Same  —  Validity  of  Tax  to  Pay  Expenses.  — 
See  Hazen  v.  Strong,  2  Vt.  427,  wherein  the 
tax  was  upheld. 

Compulsory  Vaccination  —  English  Statute.  — 
See  Allen  v.  Worthy,  L.  R.  5  Q.  B.  163  ;  Reg. 
v.  Cinque  Ports,  17  Q.  B.  D.  191  ;  Pilcher  v. 
Stafford,  4  B.  &  S.  775,  116  E.  C.  L.  775; 
Knight  v.  Halliwell,  L.  R.  9  Q.  B.  412;  Broad- 
head  v.  Holdsworth,  2  Ex.  D.  321 ;  Miller  v. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
title  VAGRANCY,  vol.  22,  p.  508. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ARREST,  vol.  2,  p.  876;  BREACH  OF 
THE  PEACE  vol.  4,  p.  902;  COUNTIES,  vol.  7,  p.  900;  DISORDERLY 
HOUSES  vol  9  p  508  ;  HOUSES  OF  REFUGE  AND  CORRECTION, 
vol.  15,  p/777;  POLICE  POWER,  vol.  22,  p.  928;  POOR  AND  POOR 
LAWS,  vol.  22,  p.  944. 

1.  What  Constitutes  —  1.  At  Common  Law.  —  Vagrancy,  in  its  common- 
law  significance,  is  a  going  about  from  place  to  place  by  a  person  without 
visible  means  of  support,  who  is  idle,  and  who,  though  able  to  work  for  his 
or  her  maintenance,  refuses  to  do  so,  but  lives  without  labor  or  on  the  charity 
of  others.1  "Tramp,"2  "vagabond,"3  and  "vagrant"  have  practically 
the  same  meaning  at  common  law.4 

2.  Under  Statute  —  a.  IN  GENERAL.  —  Both  in  England  and  the  United 
States  many  statutes  have  dealt  with  the  subject  of  vagrancy  ;  so  much  so  that 
the  old  or  common  law  on  the  subject  has  become  unimportant.5 

1.  At  Common  Law.  —  To  constitute  vagrancy  cient  statutes  describe  to  be  "such  as  wake  on 
within  the  common-law  meaning  there  must  be  the  night  and  sleep  on  the  day,  and  haunt  cus- 
something  more  than  a  mere  going  about  from  tomable  taverns,  and  alehouses,  and  routs 
place  to  place  in  a  neighborhood  or  township  about ;  and  no  man  wot  from  whence  they  come 
without  visible  means  of  support.  To  make  ne  whither  they  go."  4  Bl.  Com.  169.  See 
such  going  about  vagrancy,  it  must  further  ap-  also  4  Kent  Com.  220. 

pear  that  the  person  is  idle,  and  seeking  to  live         But  "  Vagabond  "    May  Not  Be  Synonymous 

upon  the  charity  of  others,  unwilling,  although  with   "  Vagrant  "    as  the  latter  word  is  denned 

able  to  do  so,  to  work  for  his  or  her  mainte-  in  a  particular  statute.    For  example,  "  vaga- 

nance.    Matter  of  Jordan,    90   Mich.   3.    See  bond "  is  not  equivalent  to  the  statutory  word 

also  Matter  of  Way,  41  Mich.  300.  "vagrant"  in  the  Texas  Penal  Code.  Johnson 

2.  2  Bouv.  L.  Diet.  1132.       /  v.  State,  28  Tex.  App.  562. 

But  Under  the  Statutes"  tramp  "  and  "vagrant  "         4.  Popularly  the  three  terms  are  used  as 

are  usually  differently  defined  and  made  liable  synonymous.    See  an  article  on  "  The  Vagrant 

to  different  punishments.    See  infra,  this  sec-  and  the  Law,"  vol.  3  Green  Bag  330. 
tion,  2.  e.  Tramp  Laws.  5.  Question  if  Vagrancy  at  Common  Law  Ever 

3.  Blackstone  classes  vagabonds  and  va-  Indictable.  —  In  People  v.  Forbes,  (Supm.  Ct.) 
grants  together  as  those  persons  whom  the  an-  4  Park.  Crim.  (N.  Y.)  611,  it  was  said  that 
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The  Older  English  Statutes  on  the  Subject  were  probably  regarded  in  the  United 
States  as  concerning  paupers,  and,  therefore,  not  adapted  to  the  circumstances 
of  colonial  conditions,  and  so  were  not,  it  is  safe  to  say,  looked  on  as  belong- 
ing to  the  common  law.1 

The  English  Vagrant  Acts  of  17  Geo.  III.,  c.  5,  and  5  Geo.  IV.,  e.  83,  divided  persons 
punishable  thereunder  into  three  classes,  namely,  idle  and  disorderly  persons, 
rogues  and  vagabonds,  and  incorrigible  rogues,  and  particularized  the  persons 
who  fall  within  each  class.2 

Statutes  of  United  States.  —  Suitable  classification  on  the  same  basis  has  been 
adopted  in  the  statutes  of  the  various  jurisdictions  in  the  United  States.  The 
statutes  do  not  usually  set  forth  any  principle  by  which  vagrancy  may  be 
defined,  but  give  extended  lists  of  various  descriptions  of  persons  who  may 
be  deemed  and  treated  as  vagrants.3 

Where  There  Is  No  Statutory  Definition  of  vagrancy  in  an  act  for  its  punishment, 
it  will  depend  on  its  common-law  meaning.4 

b.  Want  of  Visible  Means  of  Support.  —  The  want  of  visible  means 
of  support  is  usually  made  an  essential  element  of  the  offense,  and  when  it  is 
it  must  be  shown.5 


there  was  no  such  common-law  offense  or  crime 
as  vagrancy  or  idleness.  To  the  same  effect 
see  State  v.  Maxcy,  i  McMull.  L.  (S.  Car.) 
501,  where  Earle,  J.,  said  that  vagrancy  in  it- 
self could  hardly  be  deemed  a  distinct  offense. 

An  opposite  opinion  is  expressed  in  Re  Steg- 
enga,  (Mich.  1903)  61  L.  R.  A.  763. 

1.  Older  English  Statutes  on  Subjects  Never 
Becognized  in  United  States.  —  Com.  v.  Hunt,  4 
Met.  (Mass.)  122,  38  Am.  Dec.  346. 

2.  En&^.sh  Vagrant  Acts.  —  4  Bl.  Com.  169; 
4  Kent  Com.  220 ;  2  Abb.  L.  Diet.  626. 

In  Monck  v.  Hilton,  2  Ex.  D.  268,  it  was  held 
that  an  exhibition  of  "  spiritualistic  phenom- 
ena "  was  within  the  statute  of  5  Geo.  IV.,  c. 
83,  §  4,  making  punishable  as  a  "  rogue  and 
vagabond,"  persons  "  using  any  subtle  craft, 
means,  or  device,  by  palmistry  or  otherwise,  to 
deceive  and  impose  on  any  of  his  majesty's  sub- 
jects." 

3.  Statutes  of  United  States.  —  2  Abb.  L.  Diet. 
626;  Allen  v.  State,  51  Ga.  264.  See  also  the 
statutes  of  the  various  states. 

The  Pennsylvania  Act  of  May  8,  1876.  en- 
titled "  An  Act  to  define  and  suppress  vagrancy  " 
was  not  repealed  by  the  Act  of  April  30,  1879, 
entitled  "  An  Act  to  define  and  punish  tramps." 
Cumberland  County  v.  Boyd,  113  Pa.  St.  52. 

The  Georgia  Act  of  Aug.  7,  1903  (Acts  1903, 
p.  46),  in  relation  to  vagrancy,  amends,  but 
does  not  repeal,  Penal  Code,  §  453.  Welborn  v. 
State,  119  Ga.  429. 

Statutory  Definition  —  Construction  of  Statute. 
—  The  ordinance  of  St.  Louis  declaring  va- 
grants those  "  found  employed "  in  saloons 
carrying  beer,  was  held  to  embrace  proprietors 
so  employed  as  well  as  servants.  State  v.  Can- 
ton, 43  Mo.  48. 

New  York  Laws  of  1901,  c.  334,  §  707,  the 
Tenement  House  Act,  providing  that  "  a  woman 
who  knowingly  resides  in  or  commits  prostitu- 
tion in  a  house  of  prostitution  or  assignation  of 
any  description  in  a  tenement  house  "  shall  be 
deemed  a  vagrant,  applies  to  a  woman  com- 
mitting prostitution  in  a  house  of  prostitution, 
or  in  a  house  of  assignation,  or  in  a  tenement 
house,  and  proof  of  a  single  act  will  sustain  a 
conviction.    People  v.  Flynn,  (Supm.  Ct.  Spec. 


T.)  37  Misc.  (N.  Y.)  90,  approved  and  followed 
in  People  v.  Fox,  (Supm.  Ct.  Spec.  T.)  39  Misc. 
(N.  Y.)  591. 

The  California  Penal  Code  makes  it  an  offense 
for  a  healthy  beggar  to  solicit  alms  as  a  busi- 
ness, but  for  one  to  ask  assistance  on  one  occa- 
sion does  not  make  him  a  vagrant  nor  justify 
his  arrest  by  a  private  person  for  the  commis- 
sion of  the  public  offense  of  vagrancy  in  his 
presence.    People  v.  Denby,  108  Cal.  54. 

Where  an  ordinance  includes  among  vagrants 
those  "  who  shall  be  found  trespassing  on  the 
private  premises  of  others,  and  not  give  a  good 
account  of  themselves,"  it  was  held  that  the 
words  must  be  read  together,  and  that  the  tres- 
pass would  not  constitute  vagrancy  if  tae  per- 
son was  able  to  give  a  good  account  of  himself. 
St.  Louis  v.  Babcock,  156  Mo.  148. 

4.  Statute  Not  Defining  Vagrancy.  —  Matter  of 
Way,  41  Mich.  300,  followed  in  Matter  of  Jor- 
dan, 90  Mich.  3. 

5.  Want  of  Visible  Means  of  Support.  — 
Welborn  v.  State,  119  Ga.  429;  McLeod  v. 
State,  118  Ga.  82;  Cody  v.  State,  118  Ga.  784; 
Daniel  v.  State,  no  Ga.  915;  State  v.  Cum- 
mins, 78  Ind.  251;  State  v.  Maxcy,  1  McMull. 
L.  (S.  Car.)  501.  See  also  the  cases  cited 
throughout  this  article  generally,  and  the  stat- 
utes of  the  various  states. 

Want  of  Visible  Means  of  Support  —  Must  Be 
Shown.  — Where  an  ordinance  made  the  want  of 
visible  means  to  maintain  themselves  one  of 
the  elements  of  the  offense,  it  was  held  that  the 
want  of  visible  means  of  support  must  be  shown 
as  well  as  the  other  facts  enumerated  in  the 
ordinance.    Shanley  v.  Wells,  71  111.  78. 

A  "  common  prostitute  and  idle  person  "  is 
not  necessarily  a  vagrant  within  the  meaning  of 
the  New  York  Act  of  1833,  describing  as  va- 
grants "  all  idle  persons  who.  not  having  any 
visible  means  to  sustain  themselves,  live  with- 
out employment."  She  must  be  without  any 
lawful  employment  whereby  to  maintain  her- 
self. People  v.  Forbes,  (Supm.  Ct.)  4  Park. 
Crim.  (N.  Y.)  611. 

Proof  of  Want  of  Visible  Means  of  Support.  — 
Evidence  that  a  defendant  had  no  property  to 
support  him,  that  he  was  able  to  work,  and 
569  Volume  XXIX. 


/ 


What  Constitutes. 


VAGRANCY. 


tinder  Statute. 


c.  Idleness.  —  What  is  evidence  of  ability  to  work  and  of  neglect  or 
refusal  to  do  so  is  decided  in  various  cases.1 

d.  Desertion  of  Wife  or  Family,  —  To  desert  a  wife  or  family  is  by 
some  statutes  made  to  constitute  vagrancy.3 


that  he  had  done  no  work  for  two  years,  brings 
him  under  the  class  of  vagrants  denned  by  the 
Georgia  statute  as  "  persons  leading  an  idle 
life,  who  have  no  property  to  support  them, 
and  who  are  able  to  work  and  who  do  not 
work."    Price  v.  State,  67  Ga.  723. 

Evidence  that  for  about  a  year  prior  to  the 
trial,  the  defendant  was  an  idle  person  without 
visible  means  of  support,  living  without  lawful 
employment  in  a  house  of  ill-fame,  and  doing 
nothing  but  walking  on  the  street  with  other 
girls  from  such  house,  will  authorize  a  convic- 
tion for  vagrancy  under  the  Massachusetts 
statute  of  1866,  c.  235.  Com.  v.  Carter,  108 
Mass.  17. 

Evidence  Held  Insufficient  — ■  Where  there  was 
evidence  by  the  father  of  a  minor  accused  of 
vagrancy  and  by  others  that  the  minor  was 
nineteen  years  old,  that  he  lived  with  his  father, 
who  was  able  and  willing  to  support  him,  that 
he  had  worked  regularly  for  several  months 
prior  to  his  arrest,  and  was  employed  in  a  saloon 
at  the  time  of  his  arrest ;  evidence  that  the  ac- 
cused had  been  seen  by  five  officers  on  several 
occasions  in  saloons  within  a  few  months  prior 
to  his  arrest,  and  that  the  officers  had  never 
seen  him  work  at  anything  and  did  not  know 
where  he  ate  or  slept,  or  where  his  father  lived, 
was  held  insufficient  to  sustain  a  conviction. 
McHenry  v.  State,  42  Tex.  Crim.  469. 

Construction  of  Statute.  —  The  words  "  with- 
out any  visible  means  of  support "  in  section 
368  of  the  Kansas  Crimes  Act  do  not  limit  or 
qualify  the  subsequent  provisions  of  the  section 
that  the  keeper  of  a  gambling  house  or  person 
"  engaged  in  any  unlawful  calling  whatever " 
shall  be  deemed  a  vagrant,  and  the  operating  or 
carrying  on  of  a  lottery  is  an  unlawful  calling 
within  the  meaning  of  the  section.  Matter  of 
Smith,  54  Kan.  702. 

The  clauses  of  section  647  of  the  California 
Penal  Code,  defining  various  acts  of  vagrancy, 
are  to  be  read  separately ;  consequently  the  re- 
quirement in  the  first  clause  "  without  visible 
means  of  living  "  is  not  to  be  repeated  in  con- 
nection with  each  of  the  acts  described  in  the 
subsequent  clauses.  Ex  p.  McCarthy,  72  Cal. 
384. 

In  a  statute  defining  a  vagrant  as  "  any  per- 
son who  may  be  able  to  labor  and  has  no  ap- 
parent means  of  subsistence,  and  neglects  to 
apply  himself  to  some  honest  occupation  for  the 
support  of  himself  and  his  family,  if  he  have 
cne ;  or  shall  be  found "  "  sauntering  about 
without  employment,"  it  was  held  that  the  word 
"  or  "  must  be  read  "  and."  State  v.  Custer,  65 
N.  Car.  339. 

Support  by  Parents.  —  Where  there  was  no 
evidence  that  the  parents  of  a  minor  between 
sixteen  and  twenty-one  years  of  age  were  un- 
able to  support  her,  her  conviction  for  vagrancy 
was  unwarranted.  Braswell  v.  State,  119  Ga. 
72;  Stevens  v.  State,  118  Ga.  806. 

In  Taylor  v.  State,  59  Ala.  19,  it  was  held 
that  evidence  that  a  person  was  a  lewd  woman 
was  insufficient  to  convict  of  vagrancy  where 


there  was  evidence  that  she  was  a  minor,  sup- 
ported by  her  parents,  who  had  an  occupation, 
and  the  averment,  taken  from  the  statute,  that 
she  "  had  no  honest  employment  whereby  to 
maintain  himself,"  must  be  sustained  by  evi- 
dence. 

Where  it  is  shown  that  a  minor  has  a 
parent  who  has  not  forfeited  or  surrendered 
the  right  of  dominion  and  control  over  him 
and  who  could  not,  under  the  law,  escape  the 
duty  of  supporting  and  maintaining  him,  and 
there  is  no  evidence  that  such  parent  is  not 
able  and  willing  to  support  him,  there  can  be 
no  conviction  of  such  minor  for  vagrancy, 
merely  on  evidence  of  idleness  for  some  months, 
the  witnesses  not  knowing  of  any  visible  means 
he  had  of  support.  Teasley  v.  State,  109  Ga. 
282. 

1.  Proof  of  Idleness.  —  Price  v.  State,  67  Ga. 
723;  Com.  v.  Carter,  108  Mass.  17,  McHenry  v. 
State,  42  Tex.  Crim.  469. 

Sufficiency  of  Evidence.  —  Positive  testimony 
that  a  woman  was  grown  and  able  to  work ; 
that  she  had  no  visible  or  known  means  of  a 
fair,  honest,  or  reputable  livelihood ;  that  she 
was  a  lewd  woman  and  a  street-walker,  who 
loitered  around  saloons  and  did  no  work,  was 
sufficient  to  support  a  conviction  for  vagrancy, 
and  the  fact  that  during  one  week  she  earned 
a  dollar,  and  during  another  twenty-five  cents, 
was  no  answer  to  her  general  state  of  idleness. 
Welborn  v.  State,  119  Ga.  429.  See  also  Mc- 
Leod  v.  State,  118  Ga.  82;  Cody  v.  State,  118 
Ga.  784. 

Mere  evidence  that  a  man  did  not  work  regu- 
larly, and  that  he  was  idle  a  considerable  por- 
tion of  his  time,  will  not  alone  support  a  con- 
viction for  vagrancy,  where  the  evidence  also 
shows  that  the  accused  must  have  been  at  work 
for  several  months  prior  to  the  date  when  he 
is  charged  with  having  been  a  vagrant  and  must 
have  earned  a  sufficiency  for  his  support  during 
that  period.    Daniel  v.  State,  no  Ga.  915. 

Evidence  of  two  men  that  during  little  more 
than  two  months  they  did  not  see  the  defend- 
ant, a  licensed  preacher,  do  any  work  and  did 
not  know  whether  he  had  any  possessions  or 
not,  or  whether  he  got  any  money  for  his 
preaching  except  voluntary  contributions,  he 
having  then  no  church  in  charge,  was  held  in- 
sufficient to  warrant  a  conviction  of  vagrancy, 
the  time  being  insufficient,  even  if  the  evidence 
were  less  meager.  Hicks  v.  State,  76  Ga. 
326. 

Ability  to  Work.  —  Where  the  statute  makes 
ability  to  work  a  necessary  fact  to  be  proved, 
evidence  which  was  not  positive  that  a  defend- 
ant was  able  to  work,  but  only  that  "  he  looked 
like  he  was  able  to  work,"  and  was  idle  and 
had  no  property,  was  held  nrt  sufficient  to 
authorize  a  verdict  that  he  was  guilty  of  va- 
grancy.   Walters  v.  State,  52  Ga.  574. 

2.  Desertion  of  Wife  or  Family.  —  The  provi- 
sion of  the  English  Vagrancy  Act,  5  Geo.  IV., 
c.  83,  making  it  an  act  of  vagrancy  in  a  parent 
to  desert  a  child,  applies  to  legitimate  children 
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What  Constitutes.  VA  GRA  NC  Y.  Under  Statute. 


e.  Tramp  Laws.  —  Under  some  statutes,  tramps  and  vagrants  are  treated 
as  one  class  of  persons.  Usually,  however,  a  tramp  is  defined  as  a  person 
who,  outside  of  his  own  city  or  county,  or  not  being  a  resident  of  the  state, 
commits  an  act  of  vagrancy,  and  his  punishment  is  generally  more  severe.1 
It  follows  that  while  all  tramps  are  vagrants,  not  all  vagrants  are  tramps.8  It 
has  been  questioned  whether  the  tramp  laws  are  constitutional.3 

/.  Disorderly  Persons.  —  Disorderly  persons  are  frequently  legislated 
against  and  defined  by  statute.4 

g.  Juvenile  Vagrancy.  —  The  definition  and  punishment  of  juvenile 
vagrancy  are  also  subjects  of  legislative  consideration.5 


only  and  not  to  illegitimate  children.  Reg.  v. 
Maude,  2  Dowl.  N.  S.  58. 

But  a  married  woman,  deserted  by  her  hus- 
band and  without  means  to  maintain  her  chil- 
dren, cannot  be  convicted  under  that  act  for 
leaving  them  chargeable  to  the  parish.  Peters 
v.  Cowie,  2  Q.  B.  D.  131. 

In  Dwyer  v.  Dwyer,  26  Mo.  App.  647,  it  was 
held  that  the  vagrancy  of  a  husband  which  will 
entitle  the  wife  to  a  divorce  under  the  Missouri 
Code  is  failure  to  support  his  whole  family 
and  not  failure  to  support  his  wir-  alone. 

The  mere  refusal  of  a  man  to  live  with  his 
wife,  or  his  failure  to  contribute  to  her  sup- 
port, does  not,  without  anything  else,  consti- 
tute vagrancy  under  the  Alabama  Code,  and 
proof  of  his  ability  to  so  contribute  is  required 
in  all  cases,  under  section  5628.  Boulo  v. 
State,  49  Ala.  22. 

An  order  on  a  defendant  under  the  supple- 
ment to  the  New  Jersey  Vagrant  Act  to  pay  a 
certain  sum  for  the  support  of  his  family  for 
one  year  from  the  date  of  the  order  will  not 
absolve  him  from  all  liability  under  the  act 
to  maintain  his  family  after  the  expiration  of 
the  year.  Clifford  v.  Overseer  of  Poor,  37  N. 
J.  L.  152. 

1.  See  the  tramp  laws  of  the  different  states, 
and  State  v.  Hogan,  63  Ohio  St.  202,  81  Am. 
St.  Rep.  626. 

2.  Des  Moines  v.  Polk  County,  107  Iowa  525. 
One  who  has  a  fixed  place  of  residence  within 

the  county,  though  guilty  of  occasional  acts 
of  begging  and  vagrancy,  cannot  be  convicted 
as  a  "  tramp  "  under  the  Act  of  April  30,  1879. 
Com.  v.  Gill,  7  W.  N.  C.  (Pa.)  557. 

3.  See  Johnson  v.  Waukesha  County,  64  Wis. 
281,  and  infra,  this  title,  Jurisdiction. 

Tramp  as  Witness.  —  That  a  witness  was  a 
tramp  would  hardly  justify  a  court  in  exclud- 
ing his  evidence.  That  he  was  a  man  without 
home  and  occupation  might  be  considered  by 
the  jury  in  weighing  his  testimony.  Parker  v. 
Parker,  102  Iowa  500. 

4.  See  the  title  Disorderly  Persons,  vol.  9, 
P.  538. 

A  city  ordinance  passed  under  power  in  the 
city's  charter  "  to  provide  for  the  punishment 
of  vagrants  and  all  persons  drunk  or  '  disor- 
derly '  on  the  streets  or  public  places  of  the 
city,"  which  ordinance  describes  the  persons 
who  "  shall  be  deemed  disorderly  "  thereunder, 
does  not  thereby  define  vagrancy,  and  a  person 
charged  thereunder  is  not  charged  with  va- 
grancy. Re  Stegenga,  (Mich.  1903)  61  L.  R. 
A.  763. 

It  is  said  by  Baker,  J.,  in  Com.  v.  Tay,  170 
Mass.  192,  that  "it  has  never  been  held  that 
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persons  who  are  under  no  obligation  to  work 
cannot  offend  against  "  Pub.  Stat.,  c.  207,  §  29, 
directed  against  "  idle  and  disorderly  persons." 

But  proof  that  a  person  accused  under  that 
section  does  not  possess  independent  means  of 
support,  and  is  able  but  neglects  to  work,  is 
usually  necessary.  Com.  v.  Doherty,  137  Mass. 
245;  Com.  v.  Sullivan,  5  Allen  (Mass.)  511. 

Fortune  Telling  —  One  professing  to  foretell 
future  events  for  a  fee  is  a  disorderly  person 
under  3  How.  Stat.,  §  1997a,  as  "  pretending  to 
tell  fortunes."    People  v.  Elmer,  109  Mich.  493. 

One  "  pretending  to  use  and  using  palmistry  " 
is  a  disorderly  person  within  the  meaning  of 
the  New  Jersey  act  concerning  disorderly  per- 
sons. §  1,  P.  L.  1898,  p.  942;  State  v.  Kenil- 
v/orth,  69  N.  J.  L.  114. 

5.  Juvenile  Vagrancy.  —  States.  Marmouget, 
in  La.  225;  Matter  of  Moses,  (Supm.  Ct.  Gen. 
T.)  13  Abb.  N.  Cas.  (N.  Y.)  189;  People  v. 
House  of  The  Good  Shepherd,  44  Hun  (N.  Y.) 
526,  affirmed  in  People  v.  New  York  Catholic 
Protectory,  106  N.  Y.  604. 

Circumstances  Must  Clearly  Show  Vagrancy,  — 
The  commitment  of  boys  between  the  ages  of 
eight  and  fifteen  years  to  the  reform  school  on 
the  ground  of  vagrancy  under  Bal.  Code,  § 
2724,  is  unwarranted,  when  there  was  no  testi- 
mony before  the  court  showing  they  were  guilty 
of  vagrancy,  or  mendicancy,  or  incorrigibility, 
or  had  been  convicted  of  crime,  and  the  testi- 
mony introduced  merely  showed  that  the  house 
in  which  they  lived  was  very  dirty,  the  mother 
being  dead  and  the  father  away  at  work  most 
of  the  day ;  that  the  boys  were  not  clothed  as 
well  as  some  other  boys  in  the  community,  but 
that  they  had  plenty  to  eat ;  that  on  one  occa- 
sion they  had,  with  some  other  boys,  broken 
into  a  house  in  the  neighborhood,  but  there 
was  nothing  in  the  testimony  showing  how  long 
before  ;  and  when  the  testimony  in  their  behalf 
showed  that  they  attended  school  regularly, 
were  not  of  quarrelsome  disposition,  and  were 
regarded  by  some  of  the  witnesses  as  good  boys. 
State  v.  Rasch,  24  Wash.  332. 

An  Incorrigible  Son.  who  disobeys  the  lawful 
commands  of  his  mother  and  who  absents  him- 
self from  home  without  her  consent,  cannot  be 
deemed  a  vagrant  within  the  language  of  the 
acts  relating  to  the  police  and  criminal  courts 
of  the  city  of  New  York,  defining  the  term  va- 
grant. Matter  of  Conroy,  (Supm.  Ct.  Spec.  T.) 
54  How.  Pr.  (N.  Y.)  432. 

And  in  the  case  of  a  boy  under  fourteen 
years  of  age  who  absented  himself  occasionally 
from  home  and  was  disobedient,  it  was  held 
that  the  circumstances  were  not  so  unequivocal 
and  decisive  as  to  constitute  vagrancy  under 
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Punishment. 


II.  JURISDICTION.  —  Jurisdiction  1  is  usually  expressly  conferred  by  the 
statutes  on  justices  of  the  peace  and  police  magistrates,  who  are  authorized 
summarily  to  convict  and  punish  vagrancy  as  a  misdemeanor,  in  the  manner 
prescribed  by  the  particular  statute.2  This  power  of  summary  conviction, 
being  in  derogation  of  the  common  law,  must  be  strictly  confined  to  the 
particular  statute  which  confers  it.3  Such  statutes  have  usually  been  held  to 
be  constitutional.4 

III.  Arrest  Without  Warrant.  —  Some  statutes  authorize  officers  to 
arrest  without  warrant  persons  committing  acts  of  vagrancy  in  their  presence; 
but  it  has  been  questioned  in  some  cases  whether  an  arrest  for  vagrancy  can 
be  made  without  a  warrant.* 

IV.  Punishment.  —  The  modes  of  punishing  vagrants  in  the  several  states 
differ,  and  the  reader  is  referred  to  the  statutes  themselves.6 


the  Pennsylvania  Act  of  1767.  Com.  V. 
M'Keagy,  1  Ashm.  (Pa.)  248. 

1.  Jurisdiction.  —  See,  as  to  jurisdiction  gen- 
erally, the  title  Justices  of  the  Peace,  vol.  18, 
p.  8.  See  also  the  title  Vagrancy,  Encyc.  of 
Pl.  and  Pr.,  vol.  22,  p.  508. 

2.  Wolcott  v.  Bachman,  3  Wyo.  335. 

A  proceeding  for  vagrancy  under  the  Act  of 
1836,  was  held  not  barred  by  a  pending  prosecu- 
tion for  gaming  in  State  v.  Maxcy,  1  McMull. 
L.  (S.  Car.)  501. 

3.  Statutes  Strictly  Construed.  —  People  v. 
Phillips,  1  Edm.  Sel.  Cas.  (N.  Y.)  386 ;  People 
v.  Forbes,  (Supm.  Ct.)  4  Park.  Crim.  (N.  Y.) 
611. 

In  People  v.  Phillips,  1  Edm.  Sel.  Cas.  (N. 
Y.)  386,  it  was  said  that  proceedings  under 
statutes  of  this  nature  must  be  as  near  as  pos- 
sible according  to  the  course  of  trials  before 
juries  at  common  law,  and  the  party  accused 
must  have  time  and  opportunity  to  be  heard. 

4.  Vagrancy  Statutes  Held  Constitutional.  — 
In  re  Fife,  110  Cal.  8;  State  v.  Noble,  20  La. 
Ann.  325  ;  Matter  of  Glenn,  54  Md.  572 ;  St. 
Louis  v.  Lee,  8  Mo.  App.  599  ;  State  v.  Kenil- 
worth,  69  N.  J.  L.  114;  Morris  v.  People, 
(Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.) 
441 ;  People  v.  Forbes,  (Supm.  Ct.)  4  Park. 
Crim.  (N.  Y.)  611;  People  v.  Fox,  77  N.  Y. 
App.  Div.  245  ;  State  v.  Hogan,  63  Ohio  St. 
202,  81  Am.  St.  Rep.  626 ;  State  v.  Maxcy,  1 
McMull.  L.  (S.  Car.)  501.  See  also  Squires 
v.  Wiener,  10  Ohio  Cir.  Dec.  293  ;  Byers  v. 
Com.,  42  Pa.  St.  89. 

The  constitutionality  of  the  Wisconsin 
"Tramp  Law,"  c.  342,  Laws  of  1883,  was 
doubted  in  Johnson  v.  Waukesha  County,  64 
Wis.  281,  but  apparently  sustained  in  Murphy  v. 
State,  86  Wis.  626.  See  also  Ryan  v.  Outa- 
gamie County,  80  Wis.  336. 

Unconstitutional  Statutes  —  Punishment  by  In- 
voluntary Servitude.  —  In  re  Thompson,  117 
Mo.  83,  38  Am.  St.  Rep.  639. 

But  see  Teasley  v.  State,  109  Ga.  282,  where 
it  was  doubted  whether  the  penal  law  on  the 
subject  of  vagrancy  was  intended  to  apply  to 
a  minor.  It  was  stated  that  the  proper  course 
would  be  for  the  court  to  bind  out,  as  provided 
by  section  2605  of  the  Civil  C6de,  a  minor  who 
was  idle  and  without  means  of  support,  and 
v/hose  parents  were  dead,  out  of  the  county,  or 
unable  to  support  the  minor. 

Offense  of  Associating  with  Thieves,  etc.  — 
Ex  p.  Smith,  135  Mo.  223,  58  Am.  St.  Rep.  576 ; 
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St.  Louis  v.  Roche,  128  Mo.  541,  overruling  St. 
Louis  v.  Fitz,  53  Mo.  582. 

Commitment  Without  a  Trial.  —  A  statute 
which  declares  that  two  or  more  overseers  of 
the  poor  of  any  town  or  city  may,  by  a  writing 
under  their  hands,  commit  to  the  workhouse 
"  all  persons  able  of  body  to  work,  and  not  hav- 
ing estate  or  means  otherwise  to  maintain  them- 
selves, who  refuse  or  neglect  so  to  do,  and  all 
such  as  live  a  dissolute,  vagrant  life  *  *  *  " 
without  trial,  is  unconstitutional,  as  violating 
the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution. Portland  v.  Bangor,  65  Me.  120,  20 
Am.  Rep.  681. 

Commitment  of  Infants.  —  As  to  the  constitu- 
tionality of  statutes  authorizing  the  commit- 
ment of  infants  to  reformatory  institutions,  see 
the  title  Houses  of  Refuge  and  Correction, 
vol.  15,  p.  777,  and  the  cases  therein  cited  in 
note  1,  p.  780,  and  note  1,  p.  781.  See  also 
Prescott  v.  State,  19  Ohio  St.  184,  2  Am.  Rep. 
388,  and  Cincinnati  House  of  Refuge  v.  Ryan, 
37  Ohio  St.  197. 

5.  Arrest  Without  Warrant.  —  State  v.  Rob- 
erts, 15  Mo.  28,  holding  that  a  rearrest,  with- 
out a  warrant,  of  a  vagrant  who  had  been  re- 
leased upon  his  promise  to  leave  the  city  within 
a  stipulated  time,  which  he  failed  to  do,  is  not 
justified  by  the  breach  of  the  promise  only. 
See  also  the  title  Arrest,  vol.  2,  p.  876. 

Authority  to  Arrest  Without  Warrant  Denied. 
—  In  Shanley  v.  Wells,  71  111.  78,  it  was  ques- 
tioned whether  an  arrest  for  vagrancy  could  be 
made  without  a  warrant ;  but  conceding  that  it 
could,  it  was  held  that  the  offense  must  have 
been  committed  in  the  officer's  presence.  See 
also  People  v.  Denby,  108  Cal.  54,  as  to  the 
right  of  a  private  person  to  make  an  arrest  for 
an  act  of  vagrancy  committed  in  his  presence. 

In  Matter  of  Way.  41  Mich.  300,  it  was  said 
that  the  occasions  which  would  justify  arrest 
without  process  must  be  very  rare  indeed  in 
cases  of  vagrancy. 

6.  In  New  York  —  The  New  York  Crim. 
Code,  §  892,  providing  for  the  commitment  to 
the  county  jail  of  vagrants  who  are  improper 
persons  to  be  sent  to  the  workhouse,  merely 
substantially  reaffirms  the  general  law  already 
existing,  and  does  not  repeal  by  implication 
local  statutes  for  particular  counties  authorizing 
their  commitment  to  other  places.  People  v. 
Baker,  (Buffalo  Super.  Ct.  Spec.  T.)  10  Abb. 
N.  Cas.  (N.  Y.)  210. 

In  Pennsylvania.  —  The  result  of  the  differ- 
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Definitions, 


VAGUE.  —  See  note  i. 
VALHACA.  —  See  note  2. 

VALID.    (See  also  Void  and  Voidable,  post.)  —  See  note  3. 
VALIDIOS.  —  See  note  4. 

VALIDITY.  —  Validity  signifies  legal  strength  or  force  —  that  quality  of 
thing  which  renders  it  supportable  in  law  or  equity  ;  as,  the  validity  of 
grant,  the  validity  of  a  will,  or  the  validity  of  a  claim  of  title.5 


ent  laws,  so  far  as  respects  vagrants,  is  that 
vagrants  are  now  on  the  same  footing  in  all 
parts  of  the  state,  and  a  justice  of  the  peace  for 
the  city  or  county  of  Philadelphia  may  commit 
any  vagrant  to  jail  at  hard  labor  for  one  month, 
after  legal  conviction.  Com.  v.  Holloway,  5 
Binn.  (Pa.)  516. 

But  not  before  a  trial  and  conviction.  Com. 
v.  Kehoe,  11  Pa.  Co.  Ct.  516. 

Under  the  Act  of  1876  compulsory  labor  and 
not  confinement  is  the  punishment  which  should 
be  inflicted  for  vagrancy.  Vagrants'  Case,  4 
Pa.  Co.  Ct.  615. 

1.  Vague. — "As  it  seems  to  me,  language 
has  been  used  in  some  of  them  [referring  to 
cases  cited]  which  tends  to  confuse  the  two 
distinct  ideas,  of  vagueness  in  the  contract, 
and  vagueness  which  arises  from  the  diffi- 
culty of  identifying  future  property.  Vague- 
ness is  a  misleading  term.  A  contract  may 
be  so  vague  in  its  terms  that  it  cannot  be 
understood,  and  in  that  case  it  is  of  no  effect 
at  law  or  in  equity.  There  is  another  kind  of 
vagueness  which  arises  from  the  property  not 
being  ascertained  at  the  date  of  the  contract, 
but  if  at  the  time  when  the  contract  is  sought 
to  be  enforced  the  property  has  come  in  esse 
and  is  capable  of  being  identified  as  that  to 
which  the  contract  refers,  I  cannot  see  why 
there  is  in  it  any  such  vagueness  as  to  pre- 
vent a  court  of  equity  from  enforcing  the 
contract.  Even  then  there  may  be  something 
in  the  nature  of  the  contract  which  will  pre- 
vent its  being  enforced.  I  will  not  attempt 
to  define  what  will  have  that  effect.  It  is  sug- 
gested that,  as  distinct  from  vagueness,  there 
may  be  such  wideness  in  a  contract  that  it 
ought  not  to  be  enforced  by  a  court  of  equity." 
Bowen,  L.  J.,  in  In  re  Clarke,  36  Ch.  D.  348. 
See  also  Tailby  v.  Official  Receiver,  13  App. 
Cas.  523. 

2.  Valhaca  —  Slander.  —  See  Matts  v.  Borba, 
(Cal.  1894)  37  Pac.  Rep.  159. 

3.  Rules  of  Benefit  Association.  —  The  rules 
of  a  benefit  association  provided  that  a  failure 
to  pay  an  assessment  within  a  certain  time 
after  the  receipt  thereof  should  terminate  a 
member's  contract  with  the  association,  but 
also  provided  that  for  valid  reasons  given  to 
the  officers  of  the  association,  such  as  a  failure 
to  receive  notice  of  the  assessment,  the  mem- 
ber might  be  reinstated  by  paying  the  assess- 
ment arrearage.  In  construing  this  provision 
the  court  in  Dennis  v.  Massachusetts  Ben. 
Assoc.,  120  N.  Y.  505,  said:  "  The  word  valid 
as  here  used  is  equivalent  to  good,  sufficient,  or 
satisfactory."  See  also  Miesell  v.  Globe  Mut. 
L.  Ins.  Co.,  76  N.  Y.  115.  And  see  the  title 
Benevolent  or  Beneficial  Associations,  vol. 
3,  p.  1086. 

Judgment.  —  In  Emerson  v.  Knapp,  75  Mo. 
App.  97,  it  is  said :    "  A  warranty  that  the 


judgment  sold  is  valid  is  not  answered  by  the 
transfer  of  a  voidable  judgment,  for  the  evi- 
dence of  the  latter  renders  it  invalid,  and  it 
would  be  a  logical  contradiction  to  say  that  an 
invalid  judgment  meets  the  requirements  of  a 
warranty  that  the  judgment  is  valid.  The 
term  valid  means  in  law  '  having  legal 
strength,  force,  and  effect,'  or  '  incapable  of  be- 
ing rightfully  overthrown  or  set  aside.'  " 
Valid  Lien  Held  to  Mean  Valid  Prior  Lien.  — 

 See  Galloway  v.  Blue  Springs  Min.  Co., 

(Tenn.  Ch.  1896)  37  S.  W.  Rep.  1016. 

4.  Validios.  —  See  Vernon  Irrigation  Co.  v. 
Los  Angeles,  106  Cal.  237. 

5.  Validity.  —  Webst.  Diet.,  followed  in 
Sharpleigh  v.  Surdam,  1  Flipp.  (U.  S.)  489. 
This  case  turned  upon  the  meaning  of  the  term 
as  used  in  a  statute  providing  that  the  validity 
of  a  tax  sale  should  be  questioned  in  but  three 
ways.  The  court  said  :  "  Validity  has  a  well- 
understood  technical,  as  well  as  popular,  ac- 
ceptation, and  must  receive  such  meaning  in 
the  courts  if  its  use  in  the  statute  does  not 
suggest  a  different  one.  In  the  general  nomen- 
clature of  the  law,  no  word  is  so  frequently 
used  to  signify  legal  sufficiency,  in  contradis- 
tinction to  mere  regularity,  as  this  one.  We 
say  a  deed  is  regular,  but  invalid  for  want  of 
power  in  the  attorney  or  officer.  When  a 
lawyer  says  he  concedes  the  regularity  of  a 
sale,  but  objects  to  its  validity,  it  is  known 
the  conditions  are  questioned  upon  which  the 
power  to  make  it  depended.  Elementary  books, 
in  treating  of  questions  of  both  business  and 
official  agency,  employ  it  as  a  compendious 
word,  as  always  including  every  incident  of 
complete  legality.  Regularity,  on  the  other 
hand,  never  does  so.  An  official  sale,  an  order, 
judgment,  or  decree  may  be  regular;  the 
whole  practice,  in  reference  to  its  entry,  may 
be  correct,  but  still  invalid  for  reasons  going 
behind  the  regularity  of  its  forms.  But,  when 
we  say  a  judgment,  decree,  or  sale  is  valid,  it 
f_dly  excludes  the  idea  that  it  is  void  for  any 
reason." 

Validity  Equivalent  to  Legality.  —  As  to  when 
the  term  validity  has  been  held  equivalent  to 
"  legality,"  in  reference  to  an  act  of  donation, 
see  T.arendon's  Succession,  39  La.  Ann.  957. 

Validity  of  Statute.  —  An  Act  of  Congress 
gave  the  Supreme  Court  of  the  United  States 
jurisdiction  to  review  a  judgment  of  a  terri- 
torial Supreme  Court,  drawing  in  question  the 
validity  of  a  statute  of  the  United  States  or 
authority  exercised  under  the  United  States. 
Tn  U.  S.  v.  Lynch,  137  U.  S.  285,  it  is  said: 
"  The  validity  of  a  statute  is  not  drawn  in 
question  every  time  rights  claimed  under  such 
statute  are  controverted,  nor  is  the  validity 
of  an  authority,  every  time  an  act  done  by  such 
authority  is  disputed.  The  validity  of  a  stat- 
ute or  the  validity  of  an  authority  is  drawn 
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VALUABLE.    (See  also  VALUE, post.)  —  See  note  I. 

VALUABLE  CONSIDERATION.  —  See  the  title  CONSIDERATION,  vol.  6,  p. 
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in  question  when  the  existence  or  constitution- 
ality or  legality  of  such  statute  or  authority 
is  denied,  and  the  denial  forms  the  subject  of 
direct  inquiry."  In  Baltimore,  etc.,  R.  Co.  v. 
Hopkins,  130  U.  S.  210,  it  is  said:  "The 
validity  of  the  statutes,  and  the  validity  of 
authority  exercised  under  them,  are,  in  this 
instance,  one  and  the  same  thing;  and  the 
validity  of  a  statute,  as  these  words  are  used 
in  this  Act  of  Congress,  refers  to  the  power  of 
Congress  to  pass  the  particular  statute  at  all, 
and  not  to  mere  judicial  construction,  as  con- 
tradistinguished from  a  denial  of  the  legisla- 
tive power."  See  also  Linford  v.  Ellison,  155 
U.  S.  503;  South  Carolina  v.  Seymour,  153  U. 
S.  353- 

1.  Valuable  Article.  —  Ice  has  been  held  a 
"  valuable  article,"  within  a  statute  providing 
that  any  person  removing,  without  a  license, 
"  any  trees,  stone,  timber,  or  other  valuable 
article,"  shall  be  guilty  of  a  trespass.  State  v. 
Pottmeyer,  33  Ind.  402,  5  Am.  Rep.  224. 

Valuable  Papers.  —  A  statute  provided  that  to 
give  validity  to  a  paper  (not  witnessed)  as  a 
will,  it  must  be  found  among  the  "valuable 
papers  "  of  the  deceased.  In  Reagan  v.  Stan- 
ley, 11  Lea  (Tenn.)  323,  the  trial  judge  found 
in  favor  of  the  will,  and  the  decision  was 
affirmed  on  appeal.  The  court  said  :  "  Valu- 
able papers,  within  the  meaning  of  the  statute, 
are  not  papers  having  a  money  value,  but  only 
such  as  '  are  kept  and  considered  worthy  of  be- 
ing taken  care  of  by  the  particular  person.' 
Marr  v.  Marr,  2  Head  (Tenn.)  306.  Entries 
of  daily  transactions,  whether  on  separate 
sheets  of  paper  or  in  book  form,  preserved  by 
the  writer,  and  which  the  proof  shows  he  di- 
rected his  servant  to  deliver  to  the  person 
selected  by  him  to  manage  his  estate  after  his 
death,  would  be  valuable  papers.  If  the 
testamentary  papers  in  controversy  had  been 
written  on  separate  sheets  of  paper,  and  de- 
posited by  the  writer  within  the  leaves  of  the 
book  in  v/hich  his  diary  was  kept,  it  would 
scarcely  be  contended  that  they  would  not  be 
found  among  his  valuable  papers.  For  a 
stronger  reason  they  must  be  so  considered  if 
actually  written  in  the  book  itselt  and  as  parts 
of  its  entries." 

The  deposit  must  have  been  made  by  the  tes- 
tator, or  with  his  consent,  among  his  papers 
which  he  regarded  as  valuable  and  desired  to 
preserve,  or  in  the  hands  of  another  for  safe 
keeping,  with  the  intent  that  it  should  operate 
as  his  will.  Hooper  v.  McQuary,  5  Coldw. 
(Tenn.)  129.  In  this  case  the  court  said:  "No 
better  definition  of  the  meaning  of  the  words 
'  valuable  papers  '  can  perhaps  be  given,  than 
that  they  consist  of  such  as  are  regarded  by  the 
testator  as  worthy  of  preservation ;  in  his  es- 
timation of  some  value.  It  is  not  confined  to 
deeds  for  lands  or  slaves,  obligations  for  money, 
or  certificates  for  stock.  Any  others,  which 
are  kept  and  considered  worthy  of  being  taken 
care  of  by  the  particular  person,  must  be  re- 
garded as  embraced  in  that  description.  This 
requirement  is  only  intended  as  an  indication, 


on  the  part  of  the  writer,  that  it  is  his  intention 
to  preserve  and  perpetuate  the  paper  in  ques- 
tion, as  a  disposition  of  his  property ;  that  he 
regards  it  as  valuable."  See  also  Marr  v. 
Marr,  2  Head  (Tenn.)  303. 

In  Tate  v.  Tate,  11  Humph.  (Tenn.)  466,  it 
is  said :  "  The  intention  of  the  statute  is  that 
it  shall  appear  to  be  a  will,  whose  existence 
and  place  of  deposit  were  known  to  the  testa- 
tor, and  that  he  had  it  in  his  care  and  protec- 
tion, preserving  it  as  his  will." 

In  construing  a  similar  provision,  the  court 
in  Winstead  v.  Bowman,  68  N.  Car.  170,  said: 
"  The  phrase  '  among  the  valuable  papers  and 
effects  '  cannot  necessarily  and  without  excep- 
tion mean  '  among  the  most  valuable,'  etc. 
*  *  *  The  phrase  cannot  have  a  fixed  and 
unvarying  meaning,  to  be  applied  under  all  cir- 
cumstances. It  can  only  mean  that  the  script 
must  be  found  among  such  papers  and  effects 
as  show  that  the  deceased  considered  it  a 
paper  of  value,  —  one  deliberately  made  and  to 
be  preserved,  and  intended  to  have  effect  as  a 
will.  This  would  depend  greatly  upon  the  con- 
dition and  business  and  habits  of  the  deceased 
in  respect  to  keeping  valuable  papers."  See 
also  Simms  v.  Simms,  5  Ired.  L.  (27  N.  Car.) 
684;  Hill  v.  Bell,  Phil.  L.  (61  N.  Car.)  122; 
Hughes  v.  Smith,  64  N.  Car.  493 ;  Brown  v. 
Eaton,  91  N.  Car.  26;  In  re  Sheppard,  128  N. 
Car.  54-  Compare  Little  v.  Lockman,  4  Jones 
L.  (49  N.  Car.)  494. 

Valuable  Right  —  False  Pretenses.  —  See  the 
title  False  Pretenses  and  Cheats,  vol.  12,  p. 
833. 

Valuable  Security  —  Paupers.  —  A  statute  pro- 
vided that  the  guardians  of  a  union  or  parish 
within  which  a  pauper  was  chargeable  might 
appropriate  any  valuable  security  of  the  pauper 
to  reimburse  the  guardians  for  the  amount  ex- 
pended by  them  on  behalf  of  the  pauper.  It 
was  held  that  a  judgment  was  a  valuable  se- 
curity within  the  meaning  of  the  act.  Guard- 
ians of  Poor  v.  Ovens,  L.  R.  8  Exch.  37. 

Valuable  Security  —  Bankrupt.  —  An  agree- 
ment between  retail  merchants  that  they  would 
repay  certain  loans  out  of  the  proceeds  of  the 
daily  sale  of  goods  by  them,  and  that  such  pro- 
ceeds should  be  held  by  them  upon  a  trust  to 
repay  such  loans,  was  held  to  be  a  valuable 
security  within  a  Bankruptcy  Act  which  pro- 
vided that  every  payment  made  within  a  certain 
time  by  a  bankrupt  to  a  creditor  might  be  re- 
covered back  by  suit  for  the  benefit  of  the  bank- 
rupt's estate,  provided  always  that  if  any  valu- 
able security  be  given  up  in  consideration  of 
such  payment  such  security  or  the  value 
thereof  should  be  restored  to  the  creditor. 
Churcher  v.  Johnston,  34  U.  C.  Q.  B.  528. 

In  Beattie  v.  Wenger,  24  Ont.  App.  72,  it  was 
held  that  the  liability  of  an  indorser  on  a  prom- 
issory note  made  by  the  debtor  and  held  by  the 
creditor  for  part  of  his  debt,  was  not  a  valu- 
able security. 

Valuable  Security  —  Valuable  Thing  —  False 
Pretenses.  (See  also  the  title  False  Pretenses 
and  Cheats,  vol.  12,  p.  832.) — The  New  Jer- 
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Definitions. 


VALUATION.  —  A  valuation  is  defined  as  an  appraisement,  e.g.,  a  valuation 
of  lands  for  the  purpose  of  taxation.1 

VALUE.  —  The  word  "value,"  when  applied  without  qualification  to 
property  of  any  description,  necessarily  means  the  price  which  it  will  com- 
mand in  the  market.3    Value  is  defined  as  the  amount  of  other  commodities, 


sey  statute  against  false  pretenses  is  directed 
against  the  obtaining  of  any  "  valuable  thing  " 
through  such  pretenses.  In  State  v.  Thatcher, 
35  N.  J.  L.  452,  the  court  distinguishes  the 
words  "  valuable  thing  "  from  "  valuable  se- 
curity," used  in  the  English  statute,  thus : 
"  Our  legislators,  who  framed  our  act  in  view 
of  the  early  English  statute,  were  not  content 
with  the  language  there  used,  but,  with  the  de- 
sign of  amplifying  its  operation,  employed  the 
words  '  money,  wares,  merchandise,  or  other 
valuable  thing.'  Our  statute  having  been 
passed  prior  to  7  &  8  Geo.  IV.,  and  our  law- 
makers having  adopted  more  comprehensive 
terms  than  that  act  contains,  no  argument  can 
be  drawn  from  the  fact  that  the  English  Parlia- 
ment, by  subsequent  enactment,  declared  it  in- 
dictable to  obtain  by  false  pretense  the  signa- 
ture of  any  person  to  a  written  instrument. 
'  Valuable  thing '  is  more  comprehensive  than 
'  valuable  security.'  Every  valuable  secur- 
ity is  a  valuable  thing,  but  many  valuable  things 
are  not  valuable  securities.  Mere  tangible 
things  were  not  alone  meant,  for  the  words 
prior  to  '  valuable  thing  '  described  them.  The 
legislature  intended  to  denounce  as  a  crime  the 
obtaining,  by  deceit,  of  every  valuable  thing 
of  a  personal  nature.  '  Other  valuable  thing' 
includes  everything  of  value.  That  it  embraces 
the  promissory  note  of  a  third  person  is  settled 
in  State  v.  Tomlin,  29  N.  J.  L.  13."  And  in 
this  same  case  of  State  v.  Thatcher  it  was 
held  to  include  the  prosecutor's  own  note  or 
contract  of  suretyship. 

In  Reg.  v.  Brady,  26  U.  C.  Q.  B.  13,  it  was 
held  that  the  term  "  valuable  security  "  meant 
a  valuable  security  to  the  person  who  parts 
with  it  on  the  false  pretense,  and  that  the  in- 
ducing a  person  to  execute  a  mortgage  on  his 
property  was  not  obtaining  from  him  a  valua- 
ble security. 

1.  Valuation.  —  Citizens'  Bank  v.  Terrell,  78 
Tex.  450 ;  Columbus  v.  Woonsocket  Sav.  Inst., 
(C.  C.  A.)  114  Fed.  Rep.  167. 

Assessment  of  Betterments.  —  In  Memphis 
Land,  etc.,  Co.  v.  St.  Francis  Levee  Dist.,  64 
Vrk.  258,  it  is  said  :  "  In  the  assessment  of  bet- 
terments an  assessor  acts  judicially.  Valua- 
tion, says  Judge  Cooley,  '  is,  in  its  nature,  a 
judicial  act ;  and  the  assessors,  in  making  it, 
are  entitled  to  the  customary  protection  which 
the  law  accords  to  officers  exercising  corre- 
sponding judicial  functions.'  " 

Valuation  in  the  Sense  of  Value.  —  In  Ser- 
geant v.  Dwyer,  44  Minn.  309,  the  plaintiff  and 
defendant  entered  into  an  agreement  in  refer- 
ence to  the  purchase  of  a  stock  of  merchandise ; 
soiled  and  damaged  goods  were  to  be  taken  at  a 
valuation.  In  regard  to  the  use  of  the  term 
valuation,  in  this  connection,  the  court  said : 
"  The  remaining  question,  and  the  only  one  of 
importance  in  the  case,  is  as  to  the  construc- 
tion which  must  be  put  on  the  words  '  at  imlua- 
tion,'  as  used  in  regard  to  the  soiled  and  dam- 
aged articles.    It  is  not  a  case  where  the  parties 


have  omitted  to  fix  and  mention  the  value  or 
price  of  the  property  sold  and  purchased,  but 
one  in  which  it  was  expressly  agreed  that  one  - 
kind  or  class  of  goods  should  be  taken  and  re- 
ceived at  their  valuation.  It  is  the  intention 
of  the  parties,  when  using  the  word  valuation, 
which  we  are  called  upon  to  discover,  and  this 
from  an  examination  of  the  entire  paper.  They 
had  specified  definite  means  for  determining  the 
purchase  price  of  all  goods  in  fair  condition, 
and  as  to  the  balance,  it  must  be  held  that  they 
intended  to  sell  and  buy  at  real  value  and  ac- 
tual worth.  The  word  used  is  susceptible  of 
the  same  meaning  as  '  value,'  and  hence  we 
should  adopt  such  meaning  for  it,  thus  giving 
validity  to  the  writing,  and  rendering  it  just 
what  the  parties  undoubtedly  intended  it  should 
be  —  a  completed  contract  for  the  sale  and  pur- 
chase of  the  merchandise.  Therefore,  the- 
value  of  the  soiled  and  damaged  goods  would 
have  to  be  ascertained  and  determined  as  any 
other  fact  in  issue,  and  for  this  purpose  the  best 
evidence  attainable  was  admissible."  See  also 
State  v.  Central  Pac.  R.  Co.,  7  Nev.  99,  where 
it  is  said:  "The  word  valuation  as  here  em- 
ployed, signifies  value." 

Fair  Cash  Valuation. —  See  Fair,  vol.  12,  p. 
711. 

Fair  Valuation.  —  See  Fair  Value,  vol.  12, 
p.  712.  * 

Valuation  —  Fire  Insurance.  —  See  the  title 
Fire  Insurance,  vol.  13,  p.  366. 

2.  Value.  —  Fox  v.  Phelps,  17  Wend.  (N.  Y.) 
399.  This  case  was  upon  the  provision  of  a 
will  that  the  property  should  be  valued. 

In  the  Sense  of  the  Cost  Price,  —  A  referee, 
after  finding  that  the  defendant  had  agreed  to 
pay  the  cost  price  of  certain  articles,  found 
what  their  value  was  according  to  a  certain  ex- 
hibit not  set  forth  in  the  record.  It  was  held 
that  all  reasonable  intendments  must  be  made 
in  support  of  the  finding  and  judgment,  and  that 
in  the  absence  of  a  demand  for  a  more  specific 
finding,  it  might  be  properly  assumed  that  he 
used  the  word  value  to  signify  "  cost  price." 
Neib  v.  Hinderer,  42  Mich.  451.  See  also  State 
v.  Sparks,  30  W.  Va.  101. 

Value  and  Price  Synonymouf — "All  the  lexi- 
cographers, both  law  and  general,  so  far  as  I 
have  been  able  to  discover,  in  certain  instances, 
give  the  words  value  and  '  price  '  as  convert- 
ible and  synonymous.  In  the  sense  used  in  the 
indictment  before  us,  I  think  these  words,  if  not 
synonymous,  are  certainly  the  equivalent  of 
each  other."  State  v.  Sparks,  30  W.  Va.  102. 
And  see  Willis  v.  Dudley,  10  Ala.  937. 

Value  Distinguished  from  Price  —  But  the 
word  value  is  said  to  be  more  comprehensive 
than  "  price."  Marriner  v.  John  L.  Roper  Co.. 
112  N.  Car.  167.  See  also  Faunce  v.  Burke,  16 
Pa.  St.  481. 

Value  or  Contract  Price  —  Seasonable  Value.  — 
A  statute  provided  that  a  subcontractor  should 
have  a  lien  "  for  the  value  or  contract  price 
of  such  labor  and  materials."    It  was  held  that 
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commonly  represented  by  money,  for  which  a  thing  can  be  exchanged  in  open 
market.1    The  term,  however,  has  two  different  meanings.    Sometimes  it 


the  lien  was  limited  to  the  reasonable  value  of 
the  labor  or  materials.  Laird  v.  Noonan,  32 
Minn.  358. 

1.  Exchange  Value. —  Kansas  City  v.  Bacon, 
147  Mo.  287. 

By  value  or  exchange  value  of  a  thing  is 
meant  its  general  power  of  purchase,  and  the 
command  which  its  possession  gives  over  pur- 
chasable commodities  in  general.  Marriner  v. 
John  L.  Roper  Co.,  112  N.  Car.  167. 

The  legal  sense  of  the  term  does  not  differ 
from  its  common  acceptation.  State  v.  Doepke, 
68  Mo.  213. 

"  Value  consists  in  the  estimate  or  opinion 
of  those  influencing  the  market,  attachable  to 
certain  intrinsic  qualities  belonging  to  the  article 
to  be  valued.  The  'opinion  of  such  persons  can 
only  be  presented  in  most  cases  by  hearsay." 
Washington  Ice  Co.  v.  Webster,  68  Me.  463. 
This  was  an  action  of  replevin,  the  question  be- 
ing to  determine  the  value  of  the  property 
(ice)  taken. 

Relative  Term.  —  The  word  value  is  itself  a 
relative  term,  and  in  ascertaining  what  is  the 
value  of  the  land  it  is  extremely  common,  in- 
deed it  is  inevitable,  to  go  into  a  great  number 
of  circumstances,  by  which  that  which  is  proper 
compensation  to  be  paid  for  the  transfer  of  one 
man's  property  to  another  may  be  ascertained. 
Com'rs  v.  Glasgow,  etc.,  R.  Co.,  57  L.  T.  N.  S. 
S7r. 

Money. —  In  Hunt  v.  Smith,  9  Kan.  152,  it  is 
said  :  "  In  legal  contemplation  land  cannot  be 
assessed,  appraised,  or  valued,  nor  can  com- 
pensation or  damages  be  awarded  therefor,  ex- 
cept in  money.  Money  is  the  legal  representa- 
tive of  all  other  property,  and  is  the  only  legal 
representative  of  other  property.  When  any 
one  speaks  of  value  or  damages  he  must  mean 
value  or  damages  in  money,  as  that  is  the  only 
legal  measure  of  value  or  damages  known  to 
the  business  world." 

Value  signifies  the  sum  for  which  the  like 
goods  are  commonly  bought  and  sold  in  the 
market.    Martinez  v.  State,  16  Tex.  App.  128. 

Value  in  the  Sense  of  Market  Value.  (See  also 
Market  Value,  vol.  19,  p.  1183.) — In  Chi- 
cago, etc.,  R.  Co.  v.  Buel,  56  Neb.  210,  it  is 
said  :  "  It  is  true  that  some  of  the  witnesses 
were  interrogated  as  to  the  value  of  the  plain- 
tiff's farm  before  and  after  the  location  of  the 
railroad,  instead  of  the  market  value  thereof 
at  those  times  ;  but  it  is  manifest  from  a  read- 
ing of  the  evidence  that  the  witnesses  and  the 
jurors  must  have  understood  that  the  expres- 
sions value  and  'market  value'  were  inter- 
changeably used,  the  value  of  a  farm  neces- 
sarily meaning  its  market  price." 

And  for  value  in  the  sense  of  "  value  in  ex- 
change or  market  value,"  see  San  Diego  Land, 
etc.,  Co.  v.  Neale.  78  Cal.  67  ;  Tate  v.  Missouri, 
etc.,  R.  Co.,  64  Mo.  154;  Union  Elevator  Co.  v. 
Kansas  City  Suburban  Belt  R,  Co.,  135  Mo.  353. 

Larceny.  (See  also  the  title  Larceny,  vol. 
18,  p.  463.)  —  In  State  v.  Doepke,  68  Mo.  213, 
it  was  held  that  in  determining  the  grade  of 
larceny  the  inquiry  should  be  not  what  is  the 
value  to  the  owner  of  the  property  stolen,  but 
what  price  it  would  command  on  the  market. 


The  court  said  :  "  It  is  not  the  fancy  estimate 
of  value  placed  upon  the  property  by  the  owner 
which  is  to  determine  whether  the  theft  is 
grand  or  petit  larceny,  but  its  actual  value,  as 
that  value  is  usually  ascertained  in  other  pro- 
ceedings." 

In  Martinez  v.  State,  16  Tex.  App.  128,  it  is 
said:  "The  word  value  is,  like  most  others, 
even  in  legal  language,  slightly  variable  in 
meaning;  but  ordinarily,  for  the  purposes  of  this 
inquiry,  it  signifies  the  sum  for  which  the  like 
goods  are  at  the  time  commonly  bought  and 
sold  in  the  market.  If  a  thing  has  a  value  to 
the  owner,  though  to  no  one  else,  to  steal  it  is 
larceny,  its  '  value  as  to  the  rest  of  the  world  ' 
being,  in  the  language  of  Grose,  J.,  '  immaterial.' 
Still,  in  determining  the  grade  of  the  offense, 
the  value  merely  to  the  owner  is  not  the 
standard  for  the  jury.  Yet  a  thing  not  bought 
and  sold  in  the  market  may  have  a  value,  as 
when  it  is  an  article  fitted  for  a  specific  use  of 
the  owners,  and  worthless  for  every  other  pur- 
pose. To  attempt  to  test  it  by  the  open  mar- 
ket, where  it  is  never  offered  for  sale,  and  is 
never  bought,  would  be  absurd.  In  reason,  the 
cost  of  replacing  it  would  ordinarily  be  the 
standard  of  its  value.  (2  Bish.  Crim.  Prac,  § 
751-)" 

Same  —  Action  for  Wrongful  Attachment.  — 

In  an  action  for  wrongful  attachment  the  trial 
court  charged  that  "  value  means  what  said 
property  would  sell  for  within  a  reasonable  time 
from  April  18,  1891,  for  cash,  in  Henrietta, 
Texas."  The  appellate  court  held  that  this  was 
not  an  incorrect  definition.  Wright  v.  Solomon, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  60. 

Same  —  Value  or  About  the  Value.  —  In  Pros- 
ser  v.  Henderson,  11  Ala.  487,  it  is  said:  "  The 
fair  interpretation  of  the  terms  '  the  value,  or 
about  the  value,'  is,  not  much  above  or  below 
the  market  price." 

Same  —  Private  Sale.  -  •  In  Kansas  City  v. 
Bacon,  147  Mo.  287,  it  is  said :  "  Under  the 
title  value,  a  recent  lexicon  of  recognized 
merit  thus  defines  that  word:  'The  amount  of 
other  commodities  (commonly  represented  by 
money)  for  which  a  thing  can  be  exchanged  in 
open  market.'  Cent.  Diet.  6691.  This  defini- 
tion certainly  excludes,  and  is  opposed  to,  the 
idea  of  determining  the  value  of  a  piece  of 
property  by  what  it  would  bring  if  sold  in  a 
corner  and  at  a  private  bargain  between  two  in- 
dividuals, bereft  of  all  the  benefits  of  publicity 
and  consequent  competition." 

Value  and  Market  Value  Distinguished.  —  See 
cases  in  the  succeeding  note. 

Value  and  Amount.  —  In  Bartley  v.  State,  53 
Neb.  362,  it  is  said  :  "  The  words  '  amount '  and 
value  when  applied  to  money  are  synonymous 
terms.  Therefore  when  the  jury  determined  the 
amount  of  money  embezzled  they  also  ascer- 
tained its  value."  See  also  State  v.  Krutt- 
schnitt,  4  Nev.  212. 

Value  and  Damage.  —  In  an  action  against  an 
insurance  company  the  jury  found  that  the  loss 
of  the  plaintiff  was  three  thousand  and  sixty- 
two  dollars,  of  which  the  sum  of  four  hundred 
and  sixty-two  dollars  was  the  value  of  the 
=;lore,  and  two  thousand  six  hundred  dollars  the 
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expresses  the  utility  of  an  object,  ai 

value  of  the  stock  on  hand.  The  court  said : 
"  The  seeming  discrepancy  in  the  finding  of  the 
jury  upon  the  several  issues  is  explained  by 
adverting  to  the  fact  that  the  defendants  did 
not  insure  the  full  value  of  the  building  or 
goods,  consequently  the  finding  '  of  which  the 
sum  of  four  hundred  and  sixty-two  dollars  is 
the  value  of  the  store,'  should  be  read  '  is  the 
damage  on  account  of  the  destruction  of  the 
store,'  and  '  two  thousand  six  hundred  dollars 
the  value  of  the  stock  on  hand '  should  be 
read  '  is  the  damage  on  account  of  the  destruc- 
tion of  the  goods.'  This  is  clear  after  the  rub- 
bish is  cleared  off.  But  it  is  really  provoking 
that  gentlemen  of  the  bar,  under  the  privilege 
accorded  to  them  by  C.  C.  P.,  pay  so  little  at- 
tention to  the  '  making  up '  of  cases  for  the  Su- 
preme Court,  and  throw  upon  the  justices  so 
much  unnecessary  labor."  Wynne  v.  Liver- 
pool, etc.,  Ins.  Co.,  71  N.  Car.  121. 

Value  or  Consideration  —  Stamp  Act.  —  An  Act 
of  Congress  required  a  stamp  of  a  certain  value 
on  conveyances  where  the  "  consideration  or 
value  exceeds  one  hundred  dollars  and  does 
not  exceed  five  hundred  dollars."  In  constru- 
ing this  provision  it  was  held  that  the  word 

consideration  "  was  to  be  understood  as  mean- 
ing consideration  for  the  conveyance,  and  the 
word  value  as  meaning  value  of  the  thing 
conveyed.  James  v.  Blauvelt,  21  Leg.  Int. 
(Pa.)  172,  13  Fed.  Cas.  No.  7,180;  Central 
Trust  Co.  v.  Columbus,  etc.,  R.  Co.,  92  Fed. 
Rep.  920. 

Distinguished  from  Income.  —  "  There  is  a 
distinction  between  value  and  '  income,'  when 
taken  separately  and  alone.  Property  may  have 
an  annual  value  without  any  income."  Mil- 
ler, J.,  in  Troy  Iron,  etc.,  Factory  v.  Corning, 
45  Barb.  (N.  Y.)  247. 

Value  in  Contest  —  Taxation  of  Costs.  —  In  Mc- 
Garvey  v.  Dougall,  10  Quebec  K.  B.  217,  it  was 
held  that  where  the  judgment  appealed  from 
was  against  the  appellant,  for  a  specific  amount, 
and  the  respondent  did  not  take  a  cross  appeal, 
the  value  in  contest,  for  the  purpose  of  deter- 
mining the  class  for  taxation  of  costs,  is  the 
amount  for  which  judgment  was  rendered 
against  the  appellant  by  the  court  below.  See 
also  Barber  Ellis  Co.  v.  Burland,  10  Quebec  K. 
B.  218.  And  see  1  Encyc.  of  Pl.  and  Pr.  702, 
title  Amount  in  Controversy. 

Value  of  Foreign  Coin  —  Revenue  Laws.  —  In 
reducing  foreign  standard  coin  to  United  States 
currency  for  the  assessment  of  duties,  the  basis 
in  all  cases  is  the  value  of  the  pure  metal  of 
such  coins,  and  not  their  exchange  value.  U. 
S.  v.  Beebe,  117  Fed.  Rep.  672,  45  C.  C.  A.  230, 
106  Fed.  Rep.  75,  103  Fed.  Rep.  785;  U.  S.  v. 
Newhall,  91  Fed.  Rep.  525. 

In  Collector  v.  Richards,  23  Wall.  (U.  S.) 
257,  the  court  said  :  "  The  important  words  of 
the  first  section  are  as  follows :  '  The  value 
of  foreign  coin,  as  expressed  in  the  money  of 
account  of  the  United  States,  shall  be  that  of 
the  pure  metal  of  such  coin  of  standard  value.' 
The  plain  meaning  of  this  language  is  that  the 
value  of  foreign  coins  in  United  States  money 
shall  be  measured  by  the  amount  of  pure  metal 
contained  therein  when  of  standard  value ;  that 
is,  when  of  the  weight  and  fineness  required  by 
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the  laws  and  regulations  of  the  country  where 
they  are  produced.  *  *  *  The  true  method 
of  comparing  their  money  of  account  with  ours, 
when  both  are  based  on  actual  coin,  is  to  com- 
pare the  standard  coins  of  the  two  countries  in 
a  perfect  state,  and  to  ascertain  the  actual 
amount  of  pure  metal  in  each.  This  is  the  re- 
sult at  which  Congress  seems  to  have  arrived 
and,  as  we  think,  wisely."  See  also  Cramer 
v.  Arthur,  102  U.  S.  612;  Hadden  v.  Merritt, 
115  U.  S.  25;  U.  S.  v.  Klingenberg,  153  U.  S. 
93- 

Value  or  Quantity  Unknown.  —  The  Califor- 
nia, 2  Sawy.  (U.  S.)  12.  And  see  the  titles 
Bills  of  Lading,  vol.  4,  pp.  523,  524;  Car- 
riers of  Goods,  vol.  5,  p.  154;  Express  Com- 
panies, vol.  12,  p.  561. 

Actual  Value.  (See  also  Actual,  vol.  1,  p. 
607.)  —  In  Oswego  Starch  Factory  v.  Dollo- 
way,  21  N.  Y.  456,  it  is  said :  "  The  term  '  ac- 
tual value  '  is  evidently  used  in  contradistinc- 
tion to  the  nominal  value  or  amount.  The 
direction  to  assess  it  at  the  actual  value,  there- 
fore, required  that  it  should  be  estimated  above 
or  below  the  par  amount,  according  to  the  fact, 
and  as  the  particular  case  might  require." 

Actual  value  is  the  sum  for  which  the  prop- 
erty under  ordinary  circumstances  would  sell. 
People  v.  Feitner,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  204.  See  also  People  v.  Barker,  144  N. 
Y.  94. 

Value  in  the  Sense  of  Actual  Value.  —  See  Pacific 
R.  Co.  v.  Chrystal,  25  Mo.  546. 

Value  in  the  sense  of  actual  value  as  dis- 
tinguished from  nominal  and  par  value  when 
applied  to  bonds  and  mortgages,  see  Com.  v. 
Lehigh  Valley  R.  Co.,  104  Pa.  St.  91. 

In  Pacific  R.  Co.  v.  Chrystal,  25  Mo.  546,  it 
is  said:  "The  value  of  the  land  taken  means 
its  actual  value,  independent  of  the  location 
of  the  road." 

Actual  Value,  Cash  Value,  Salable  Value.  —  The 
phrases  "  salable  value,"  "  actual  value," 
"  cash  value,"  and  others  used  in  the  directions 
to  assessing  officers,  all  mean  the  same  thing, 
and  are  designed  to  effect  the  same  purpose. 
Burroughs  on  Taxation,  p.  227,  §  99.  But  it 
is  a  matter  of  common  observation  that,  in  the 
valuation  of  real  estate,  this  rule  is  habitually 
disregarded.  Cummings  v.  Merchants'  Nat. 
Bank,  101  U.  S.  162. 

Actual  Value  —  Fair  Cash  Value.  —  It  has  been 
held  that  "  fair  cash  value "  and  "  actual 
value  "  mean  the  same  thing,  and  that  both 
mean  the  "  fair  or  reasonable  cash  price  for 
which  property  can  be  sold  in  the  market." 
Birmingham  F.  Ins.  Co.  v.  Pulver,  126  111. 
329;  Conness  v.  Indiana,  etc.,  R.  Co.,  193  111. 
464. 

Actual  Value  —  "  Full  Cash  Value.  "  —  A  stat- 
ute provided  that  property  was  to  be  assessed 
at  its  full  cash  value.  In  Ballerino  v.  Mason, 
83  Cal.  449,  the  court  said :  "  The  words 
'  actual  value  for  agricultural  purposes '  are 
not  equivalent  to  '  full  cash  value.'  This  is 
evident,  for  the  reason  that  the  value  of  prop- 
erty for  the  purposes  named  may  be,  and  often 
is,  less  than  its  value  for  other  purposes,  and 
less  than  it  would  be  taken  for  in  payment  of  a 
just  debt  from  a  solvent  debtor.  The  averment 
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goods  with  it.    The  first  may  be  called 

as  to  the  value  of  plaintiff's  property  was, 
therefore,  insufficient  to  sustain  his  contention." 

Actual  Market  Value.  (See  Actual,  vol.  i,  p. 
607.)  —  And  see  Cobb  v.  Hamlin,  3  Cliff.  (U. 
S.)  191,  5  Fed.  Cas.  No.  2,922;  Harding  v. 
Whitney,  4  Cliff.  (U.  S.)  96,  11  Fed.  Cas.  No. 
6,052. 

Assessed  Value.  —  See  State  v.  Cornwell,  40 

S.  Car.  29. 

Fair  Value. —  See  Fair  Value,  vol.   12,  p. 
712. 

Going  Value.  —  In  Cedar  Rapids  Water  Co. 
v.  Cedar  Rapids,  118  Iowa  234,  it  is  said:  "It 
is  proper  here  to  say  that  in  reaching  these  con- 
clusions we  have  not  attempted  any  estimate 
of  the  '  going  value  '  of  the  waterworks  as  a 
distinct  and  severa'ble  item  in  the  calculation. 
By  '  going  value  '  we  understand  is  meant  that 
value  which  arises  from  having  an  established 
'  going  '  business.  While  not  the  exact  equiva- 
lent of  '  good  will,'  as  applied  to  ordinary  busi- 
ness, it  is  of  a  somewhat  similar  nature,  and 
attaches  to  the  business  rather  than  to  the 
property  employed  in  such  business." 

Intrinsic  Value.  —  The  "  intrinsic  value  "  of 
a  thing  is  its  true,  inherent,  essential  value, 
not  dependent  upon  accident,  place,  or  person, 
but  the  same  everywhere  and  to  every  one. 
State  Bank  v.  Ford,  5  Ired.  L.  (27  N.  Car.) 
698,  where  it  was  held  that  bank  notes  have  no 
intrinsic  value. 

Same  —  Article  of  Great  Intrinsic  Value.  — 
A  family  portrait  is  not  an  "  article  of  great 
intrinsic  or  representative  value,"  within  the 
exemption  clause  of  a  carrier's  receipt,  when 
coupled  with  "  specie,  drafts,  and  bankbills," 
although  it  "  represents  "  the  owner's  deceased 
father,  and  is  the  only  one  extant.  Green  v. 
Boston,  etc.,  R.  Co.,  128  Mass.  221,  35  Am.  Rep. 
370. 

Par  Value.  —  See  Par,  vol.  21,  p.  1029. 
Purchasers  for  Value    and  Without  Notice. 

—  See  the  title  Purchasers  for  Value  and 
Without  Notice,  vol.  23,  p.  472. 

Ratable  Value  —  Gross  Value  —  English  Tax 
Act.  —  See  London  County  Council  v.  Church- 
wardens, (1893)  A.  C.  587;  Pullen  v.  St. 
Saviour's  Union,  (1900)  1  Q.  B.  141. 

Relative  Value.  —  See  Relative  Value,  vol. 
24,  p.  281. 

Rental  Value.  (See  also  Rental,  vol.  24,  p. 
469.) — "  Profit  "  used  synonymous  with  "  rental 
value  "  as  applied  to  the  loss  of  the  use  of  a 
steamboat,  see  Logemann  v.  Pauly,  100  Wis. 
671.  See  also  Shephard  v.  Milwaukee  Gas 
Light  Co.,  15  Wis.  318,  82  Am.  Dec.  679; 
Poposkey  v.  Munkwitz,  68  Wis.  322. 

Thing  of  Value  —  Larceny  —  Burglary.  (See 
also  the  title  Larceny,  vol.  18,  p.  513.) — A 
dog  is  a  "  thing  of  value  "  and  may  be  stolen, 
and  burglary  may  be  committed  by  breaking 
and  entering  with  intent  to  steal  a  dog.  State 
v.  Yates,  37  Alb.  L.  J.  23a.  ■  In  that  case  the 
court  said  :  "  As  to  the  meaning  of  the  words 
'  any  thing,'  there  is  no  trouble.  But  as  to  the 
meaning  of  the  word  value  the  matter  is  not 
so  plain.  Much  labor  and  learning  have  been 
expended  upon  the  question  of  the  meaning  of 
the  word  value.    Value  is  defined  by  Bouvier 


the  value  in  use,1  the  latter,  the  value 

as:  '  (1)  The  utility  of  an  object.  (2)  The 
worth  of  an  object  in  purchasing  other  goods.'  " 
The  above  case  was  decided  by  the  Court  of 
Common  Pleas  in  Ohio  under  the  Revised 
Larceny  Act  of  the  state,  which,  in  describing 
property  that  may  be  stolen,  uses  the  words 
"anything  of  value;"  the  earlier  act,  under 
which  it  was  held  in  State  v.  Lymus,  26  Ohio 
St.  400,  20  Am.  Rep.  772,  that  a  dog  cannot  be 
stolen,  having  used  the  words  "  goods  and 
chattels  "  merely. 

Same  —  Gaming.  —  Chips  and  checks,  redeem- 
able in  money,  are  "  things  of  value  "  within 
the  statute  against  gaming.  Porter  v.  State, 
51  Ga.  300;  Gibbon  v.  People,  33  111.  442. 

True  Value  —  Revenue  Laws.  —  U.  S.  v. 
Tappan,  11  Wheat.  (U.  S.)  419.  And  see  the 
title  Revenue  Laws,  vol.  24,  p.  883. 

True  Value  —  Confederate  Notes.  —  See  Bierne 
v.  Brown,  10  W.  Va.  767. 

1.  Value  in  Use.  —  Bouv.  Law  Diet.,  quoted 
in  San  Diego  Land,  etc.,  Co.  v.  Neale,  78  Cal. 
67.  See  also  Rochester  v.  Chester,  3  N.  H. 
359;  State  v.  Yates,  37  Alb.  L.  J.  232. 

Value  and  Market  Value  Distinguished.  —  In 
Jonas  v.  Noel,  98  Tenn.  440,  it  is  said:  "So 
difficult  a  matter,  however,  is  it  to  separate  the 
ideas  of  value  and  market  value  that  it  will 
be  found  text-writers  and  the  courts  have  fre- 
quently used  those  terms  as  interchangeable, 
and  both  as  being  the  equivalents  of  '  actual 
value,'  '  salable  value,'  and  in  proper  cases 
'  rental  value.'  *  *  *  While  it  is  thus  seen 
that  the  terms  value,  '  market  value,'  and 
'  rental  value  '  have  been  used  somewhat  indis- 
criminately, yet  we  think  that  there  is  a  dis- 
tinction between  them,  at  least  in  cases  where 
the  matters  or  things  contracted  for  have  not 
been  bought  and  sold  in  the  market,  so  as  to  have 
established  a  market  value.  With  regard  to 
those  subjects  of  contract  which  are  freely 
dealt  in,  and  which  command  ready  buyers  in 
the  marts  of  trade,  there  is  usually  no  harm 
done  in  referring  to  the  market  to  fix  the 
standard  of  value;  but  even  in  such  cases  this 
is  not  the  final  or  conclusive  test  of  value. 
1  Sedg.  Dam.,  §  245.  But  where  the  article  or 
thing  in  question  is  so  unusual  in  its  character 
as  that  there  is  little  or  no  demand  for  it,  its 
value  must  be  ascertained  in  some  other  way, 
and  from  such  elements  as  are  attainable.  1 
Sedg.  Dam.,  §  495.  In  such  cases  it  is  evident 
that  to  refer  to  the  market  as  the  sole  standard 
of  value  may  work  serious  injury  to  the  party 
complainant." 

In  Rochester  v.  Chester,  3  N.  H.  359,  it  is 
said :  "In  our  remarks  upon  value  we  have 
applied  to  the  word  its  commonly  received 
signification,  that  is,  the  sum  of  money  a  thing 
will  produce  to  the  seller  when  it  is  sold.  We 
are  aware  that  this  is  not  abstractly  the  true 
measure  of  value.  The  quantity  of  labor  and 
capital  necessary  to  produce  a  given  article, 
or,  in  other  words,  the  actual  cost  of  its  pro- 
duction, is  the  true  criterion  of  its  worth." 

In  Henderson  Bridge  Co.  v.  Com.,  99  Ky. 
623,  it  is  said:    "Mr.  Morawitz,  in  his  work 
on  corporations  (section  929),  speaking  of  fran- 
chises and  their  value,  says :    '  Care  must  be 
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in  exchange.1  The  word  "value"  applied  to  an  instrument  is  sometimes 
equivalent  to  "effect"  or  "import."2 

VALUED  POLICY.  —  See  the  title  Fire  Insurance,  vol.  13,  p.  102. 

VALUE  RECEIVED.  (See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  135.)  —  The  words  "value  received" 
prima    facie   import    a    consideration.3    But  the  words   are  prima  facie 


taken  to  distinguish  between  the  different 
meanings  of  the  word  value.  One  meaning  of 
the  word  is  "  price,"  or  the  amount  for  which 
a  thing  can  be  sold.'  In  this  sense  franchises 
clearly  have  no  value  whatever,  because  by 
their  nature  they  are  not  transferable.  They 
cannot  be  sold  or  leased  or  mortgaged,  nor  can 
they  be  taken  under  execution.  On  the  other 
hand  franchises  clearly  have  a  value  if  the 
word  value  is  used  to  signify  the  advantage 
derived  from  their  possession ;  or,  in  other 
words,  their  utility.  The  value  of  a  fran- 
chise, using  the  word  value  in  this  sense, 
would  not  be  measured  by  the  cost  or  difficulty 
of  obtaining  the  franchise,  or  by  its  exclusive 
character,  but  by  the  benefit  derived  from  its 
possession." 

1.  See  cases  in  preceding  notes. 

2.  Effect,  Import.  —  The  word  value,  as  used 
in  the  Ohio  Code  of  Criminal  Procedure,  §  93, 
which  provides,  "  that  in  .  an  indictment  for 
falsely  making,  altering,  forging,  printing, 
photographing,  uttering,  disposing  of,  or  putting 
off  any  instrument,  it  shall  be  sufficient  to  set 
forth  the  purport  and  value  thereof,"  is  not 
used  in  the  sense  of  "  the  worth  of  the  instru- 
ment in  money,"  but  in  the  sense  of  "  the  effect 
which  the  instrument  is  intended  to  accom- 
plish," and  hence,  is  the  synonym  of  "  effect  " 
or  "  import."  Chidester  v.  State,  25  Ohio  St. 
438. 

In  Burdge  v.  State,  53  Ohio  St.  512,  it  is 
said :  "  The  word  value  as  here  used  does 
not  mean  its  value  in  money  as  between  the 
parties,  but  its  value  or  effect  in  law  as  a  legal 
instrument."  See  also  Chidester  v.  State,  25 
Ohio  St.  433. 

3.  Prima  Facie  Imports  a  Valuable  Consideration 
—  England.  —  Haydock  v.  Lynch,  2  Ld.  Raym. 
1563;  Poplewell  v.  Wilson,  1  Stra.  264;  Mac- 
leed  v.  Snee,  2  Stra.  762  ;  Philliskirk  v.  Pluck- 
well,  2  M.  &  S.  395;  Hatch  v.  Trayes,  11  Ad. 
&  El.  702,  39  E.  C.  L.  207  ;  Jones  v.  Jones,  6 
M.  &  W.  84 ;  Coombs  v.  Ingram,  4  Dowl.  & 
R.  2ii,  1 6  E.  C.  L.  194. 

Canada.  —  Waddel  v.  M'Cabe,  3  U.  C.  Q.  B. 
O.  S.  502. 

United  States.  —  Wilson  v.  Codman,  3 
Cranch  (U.  S.)  207. 

Colorado.  —  Martin  v.  Hazzard  Powder  Co., 
2  Colo.  596. 

Dclazvare.  —  Brooks  v.  Morgan,  1  Harr. 
(Del.)  I23. 

Illinois.  —  Hoyt  v.  Jaffray,  29  111.  104. 

Maine.  —  Whitney  v.  Stearns,  16  Me.  394. 

Massachusetts.  —  Parish  v.  Stone,  14  Pick. 
(Mass.)  198,  25  Am.  Dec.  378;  Hubbard  v. 
Mosely,  ii  Gray  (Mass.)  170,  71  Am.  Dec. 
698;  Gamwell  v.  Mosely,  11  Gray  (Mass.) 
173- 

Minnesota.  —  Osborne  v.  Baker,  34  Minn. 
307. 


New  York.  —  Brewster  v.  Silence,  8  N.  Y. 
207 ;  Miller  v.  Cook,  23  N.  Y.  495 ;  Douglass 
v.  Howland,  24  Wend.  (N.  Y.)  35  ;  Cooper  v. 
Derick,  22  Barb.  (N.  Y.)  516. 

V ermont.  —  Lapham  v.  Barrett,  1  Vt.  247 ; 
Thrall  v.  Newell,  19  Vt.  206,  47  Am.  Dec.  682; 
Brooks  v.  Page,  1  D.  Chip.  (Vt.)  340. 

Virginia.  —  Averett  v.  Booker,  15  Gratt. 
(Va.)  169,  76  Am.  Dec.  203. 

Wisconsin.  —  Cheney  v.  Cook,  7  Wis.  413. 

As  to  Third  Persons.  —  In  Mandeville  v. 
Welch,  s  Wheat.  (U.  S.)  282,  Story,  J.,  said: 
"  Upon  the  first  point,  we  are  of  opinion  that 
the  law  was  correctly  laid  down  by  the  court 
below.  The  argument  of  the  defendant's  coun- 
sel admits,  that  where  a  bill  imports  on  its 
face  to  be  for  value  received,  it  is  prima 
facie  evidence  of  that  fact  between  the  original 
parties  ;  but  it  is  stated  that  it  is  not  evidence 
of  the  fact  against  third  persons.  We  know  of 
no  such  distinction.  In  all  cases  where  the 
bill  can  be  used  as  evidence,  either  against  the 
parties  or  against  third  persons,  the  same  legal 
presumption  arises  of  its  having  been  given  for 
value  received,  as  exists  in  relation  to  a  deed 
expressed  to  be  given  for  a  valuable  considera- 
tion." * 

Money  Consideration.  —  In  Osgood  v.  Bringolf, 
32  Iowa  265,  it  was  held  that  the  words  value 
received  used  in  an  instrument  do  not  neces- 
sarily import  a  consideration  in  money,  but 
that  a  promise  to  pay  in  the  future  may  be 
shown  to  have  been  the  consideration.  The 
court  said :  "  The  phrase  is  employed  to  de- 
note that  a  consideration  has  been  given.  See 
Bouv.  Law  Diet.  The  consideration  may  be 
as  varied  as  the  transactions  of  men.  Not 
only  does  the  phrase  not  necessarily  import  a 
consideration  in  money,  but  it  does  not  con- 
clusively import  a  consideration  of  any  kind. 
It  is  competent,  notwithstanding  these  words, 
to  show  that  no  consideration  has  been  in  fact 
received.  Abbott  v.  Hendricks,  1  M.  &  G.  791, 
39  E.  C.  L.  658." 

Obligation  or  Testamentary  Paper.  —  An  ac- 
tion for  debt  was  brought  on  the  following 
instrument:  "  $1,000.  Wilmington,  Delaware. 
Six  months  after  my  death  I  do  order  and 
direct  my  administrator  to  pay  Mary  F.  Kirk- 
patrick,  or  order,  one  thousand  dollars,  without 
defalcation  for  value  received.  Witness  my 
hand  and  seal,  this  twenty-eighth  day  of  May, 
A.  D.  1873.  Martha  Kirkpatrick.  (Seal.)" 
It  was  held  that  the  instrument  was  an  obli- 
gation of  indebtedness  and  not  a  testamentary 
bequest.  The  court  in  coming  to  this  decision 
said :  "  While  we  impute  no  great  force  to  the 
paper  in  this  case  as  a  sealed  instrument 
merely,  to  make  it  obligatory  and  not  testa- 
mentary, yet  we  cannot  erase  these  words 
value  received  from  it  any  more  than  any 
other  words  in  it;  for,  looking  at  the  paper 
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evidence  only.1 

VARIANCE.    (See  also  the  title  Name,  vol.  21,  p.  305  ;  and  see  22  Encyc. 

OF  Pl.  AND  PR.  515,  title  Variance.) —  A  variance  is  a  disagreement  between 
the  allegations  and  the  evidence,  in  some  matter  essential  to  the  charge  or 
claim.2  A  variance  is  understood  to  be  a  substantial  departure  from  the  issue 
in  the  evidence  adduced,  and  must  be  in  some  matter  which  in  point  of  law  is 
essential  to  the  charge  or  claim.3 

VAULT.  —  See  note  4. 

VEGETABLE.  —  See  note  5. 


alone,  and  not  searching  elsewhere  for  its 
meaning,  they,  clearly  enough  to  our  minds, 
show  that  the  testatrix,  when  she  mad-  it,  had 
in  her  mind  a  sense  of  obligation  of  indebted- 
ness which  she  meant  to  satisfy,  in  the  form 
of  acknowledgment  of  liability,  to  be  discharged 
aiter  her  death."  K'irkpatrick  v.  Pyle,  6  Houst. 
(Del.)  569- 

Omission  —  Pleading.  —  The  omission  of  the 
words  value  received  in  an  action  on  a  note 
is  immaterial.  See  Chapman  v.  Ellison,  7 
Blackf.  (Ind.)  46;  Crenshaw  v.  Bullitt,  1 
Blackf.  (Ind.)  41. 

In  Crenshaw  v.  Bullitt,  1  Blackf.  (Ind.)  41.it 
was  held  that  the  words  "  for  value  received  " 
in  a  sealed  note  were  not  material  to  its 
validity,  and  need  not  be  set  out  in  a  declara- 
tion which  does  not  profess  to  describe  the 
note  in  hcec  verba. 

Parol  Evidence.  —  In  Pitts  v.  Allen,  72  Ga. 
69,  it  was  held  that  where  the  consideration 
expressed  in  a  promissory  note  was  for  value 
received,  in  a  suit  thereon,  the  defendant 
might  plead  and  prove  by  parol  that  the  con- 
sideration was  a  contract  of  hiring  which  had 
failed,  according  to  its  own  terms,  by  reason 
of  the  death  of  the  person  ;  aliter,  if  the  con- 
sideration had  been  stated  in  the  note.  The 
expression  value  received  is  a  patent  am- 
biguity, and  it  may  be  explained  and  failure  of 
consideration  shown  by  parol. 

Statute  of  Frauds.  —  The  words  value  re- 
ceived are  a  sufficient  expression  of  the  con- 
sideration for  an  undertaking  to  pay  the  debt 
of  another,  if  indeed  it  be  at  all  necessary  that 
the  consideration  should  be  expressed  in  writ- 
ing. McMorris  v.  Herndon,  2  Bailey  L.  (S. 
Car.)  56.  See  also  the  title  Verbal  Agree- 
ments, post. 

Whether  the  Words  Are  Necessary  in  a  Bill  or 
Note.  —  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  135. 

1.  Wheelwright  v.  Moore,  1  Hall  (N.  Y.) 
201;  Frank  v.  Irgens,  27  Minn.  43;  Green  v. 
Shepherd,  5  Allen  (Mass.)  589.  See  also 
Bristol  v.  Warner,  19  Conn.  18. 

2.  Variance.  —  State  v.  Wadsworth,  30  Conn. 
57 ;  House  v.  Metcalf,  27  Conn.  638 ;  Van 
Rensselaer  v.  Gallup,  5  Den.  (N.  Y.)  459.  See 
also  Salter  v.  Kirkbride,  4  N.  J.  L.  254 ;  New 
Brunswick  Bank  v.  Arrowsmith,  9  N.  J.  L.  284; 
Schenck  v.  Schenck,  10  N.  J.  L.  274;  Den  v. 
Morse,  12  N.  J.  L.  331.  / 

In  Walford  v.  Anthony,  8  Bing.  75,  21  E. 
C.  L.  75,  it  is  said :  "  A  variance  can  only 
be  where  there  is  a  clear  discrepancy  between 
averment  and  proof.  If  there  is  an  ambiguity 
in  averment  the  difference  cannot  be  clear,  be- 


cause the  proof  may  be  true  in  one  sense." 
S  e  also  Norcross  v.  Welton,  59  Vt.  53. 

3.  Stephens  on  Pleading,  pp.  107,  108;  1 
Greenl.  on  Evidence,  p.  679  ;  Keiser  v.  Topping, 
72  111.  227. 

A  variance  is  a  substantial  departure  from 
the  legal  effect  of  the  instrument  sued  on. 
Schott  v.  Youree,  41  111.  App.  479;  Wheeler  v. 
Reed,  36  111.  81. 

4.  Vault.  —  In  the  Matter  of  Brick  Presb. 
Church,  3  Edw.  (N.  Y.)  168,  it  is  said:  "A 
vault,  in  reference  to  interment,  is  but  a  place 
to  entomb ;  and  when  so  used  becomes  a 
tomb ;  a  receptacle  for  the  dead  —  a  last  rest- 
ing place.  A  grant  of  such  a  place  gives  an 
exclusive  right ;  and  why  may  it  not  be  per- 
petual ?" 

Burglary.  —  An  indictment  for  burglary  al- 
leged that  the  defendant  "  did  break  and  enter 
into  the  sheriff's  office,  and  did  then  and  there 
by  force  and  fraud  enter  a  certain  vault  situ- 
ated in  said  sheriff's  office."  It  was  objected 
that  this  did  not  charge  burglary  of  a  house. 
In  refusing  to  sustain  this  objection  the  court 
said :  "  An  '  office,'  as  defined  by  Webster,  is 
'  a  house  or  apartment  in  which  public  officers 
and  others  transact  business ;  as  a  register's 
office,  a  lawyer's  office.'  A  vault,  by  the  same 
authority,  is  '  a  cellar.'  The  indictment  alleges 
the  breaking  and  entry  into  the  sheriff's  office, 
and  also  into  the  vault  situated  in  said  office. 
The  statutory  definition  of  a  '  house '  is  '  any 
building  or  structure  erected  for  public  or 
private  use.'  Penal  Code,  art.  709."  Bigham 
v.  State,  31  Tex.  Crim.  249. 

But  a  structure  above  ground,  arranged  and 
intended  for  the  interment  of  the  dead,  built 
of  granite  and  called  a  vault,  was  held  not  to 
be  a  building,  within  a  statute  against  burglary, 
in  People  v.  Richards,  108  N.  Y.  137.  The 
court  said  :  "  If  instead  of  being  placed  above 
ground  this  structure  had  been  placed  in  a 
foundation  deep  enough  to  receive  it,  and  then 
used  for  the  purpose  of  burying  the  dead,  and 
that  only,  could  there  be  any  question  that  it 
was  not  the  subject  of  burglary,  even  although 
sufficient  of  the  structure  were  above  ground 
to  enable  one  to  reach  it  through  a  door  and 
steps?  We  think  not;  and  we  do  not  think 
it  becomes  a  building  within  the  statute  in 
regard  to  burglary,  any  more  because  it  is 
placed  above  the  ground,  when  its  sole  purpose 
is  that  it  shall  be  used  as  furnishing  graves 
for  the  burial  of  the  dead." 

Vaults  or  Places  of  Burial.  —  See  Foster  v. 
Dodd,  L.  R.  3  Q.  B.  72 ;  Lee  v.  Hawtrey, 
(1898)  Prob.  69. 

5.  Vegetables  —  Revenue  Laws.  —  See  Robert- 
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VEHICLE.  —  A  vehicle  is  defined  to  be  any  carriage  moving  on  land, 
either  on  wheels  or  on  runners  ;  a  conveyance ;  that  which  is  used  as  an 
instrument  of  conveyance,  transmission,  or  communication.1 

VEIN.  (See  also  the  title  Mines  and  Mining  Claims,  vol.  20,  p.  693.)  — 
See  note  2. 


son  v.  Salomon,  130  U.  S.  412;  Nix  v.  Hedden, 
149  U.  S.  307  ;  Petry  v.  U.  S.,  99  Fed.  Rep.  261  ; 
Roche  v.  U.  S.,  116  Fed.  Rep.  911  ;  Windmuller 
v.  Robertson,  23  Blatchf.  (U.  S.)  233. 

1.  Vehicle. —  Davis  v.  Petrinovich,  112  Ala. 
654,  quoting  Cent.  Diet. 

Bicycle  Is  a  Vehicle.  —  Taylor  v.  Goodwin,  4 
Q.  B.  D.  228;  Davis  v.  Petrinovich,  112  Ala. 
654;  Mercer  v.  Corbin,  117  Ind.  450;  Holland 
v.  Bartch,  120  Ind.  46;  Whiting  v.  Doob,  152 
Ind.  157;  Myers  v.  Hinds,  no  Mich.  302;  State 
v.  Collins,  16  R.  I.  371  ;  State  v.  Bruce,  23 
Wash.  777.  And  see  the  title  Bicycles,  vol.  4, 
p.  16. 

In  Roberts  v.  Parker,  117  Iowa  389,  it  was 
held  that  a  bicycle  was  a  vehicle  within  an  ex- 
emption act,  although  bicycles  were  unknown 
at  the  time  of  the  passage  of  the  act. 

But  in  Murfin  v.  Detroit,  etc.,  Plank-Road 
Co.,  113  Mich.  675,  where  a  plank-road  com- 
pany had  the  right  to  exact  tolls  "  for  every 
vehicle,  sled,  sleigh,  or  carriage  drawn  by  ani- 
mals," it  was  held  that  it  had  no  authority  to 
require  toll  on  a  bicycle. 

Canal-boats.  —  In  holding  the  sale  of  groceries 
upon  a  canal-boat  to  be  within  the  meaning  of 
an  act  regulating  hawkers  and  peddlers,  the 
court  in  Fisher  v.  Patterson,  13  Pa.  St.  339, 
said :  "  The  words  are,  that  the  license  may  be 
given  to  travel  with  wagons,  carts,  or  other  ve- 
hicle. By  '  other  vehicle  '  is  to  be  understood 
a  means  of  conveyance  (see  Webst.  Diet.),  and 
surely  a  canal-boat  comes  within  the  defini- 
tion, whether  drawn  by  horses  or  mules,  as  it 
usually  is,  or  propelled  by  steam.  It  is  not  only 
a  vehicle,  or  means  of  conveyance,  but  it  may 
be  used  (as  the  case  shows)  as  a  place  of  de- 
posit or  store  for  the  goods ;  it  being  fitted  up, 
as  such,  for  the  sale  of  prohibited  articles,  in 
fraud  of  the  acts  of  assembly." 

Dray.  —  A  city  ordinance  taxing  "  every 
owner  of  a  wagon  or  other  vehicle,  kept  or 
used  for  free  delivery  of  goods  to  customers  or 
others  in  the  city,"  imposes  the  tax  on  drays 
belonging  to  iron-works  situated  outside  of 
the  city  limits,  but  used  for  the  delivery  of  their 
wares  within  the  city.  Memphis  v.  Battaile,  8 
Heisk.  (Tenn.)  537.  Here  the  court  said: 
"  We  are  next  to  consider  whether  the  words 
'  other  vehicles,'  used  in  the  ordinance,  in- 
clude the  vehicle  commonly  called  a  dray.  It 
seems  to  us  that  the  common  sense  of  the  propo- 
sition must  be  the  law  of  it,  and,  without  fur- 
ther discussion,  we  hold  that  a  dray,  being  a 
vehicle  other  than  the  vehicle  named  in  the 
ordinance,  is  necessarily  embraced  within  its 
provisions  and  meaning,  and  that  there  is 
nothing  in  the  section  in  question,  or  in  the 
phraseology  of  the  other  sections  referred  to, 
which  forbids  this  reasonable  and  material  con- 
struction of  unambiguous  words." 

Wagons  —  Drays.  —  In  Griffin  v.  Powell,  64 
Ga.  627,  it  is  said :  "  The  word  vehicles 
would  certainly  include  wagons,  and  possibly 
drays  also,  but  for  the  proviso  of  the  city  ordi- 


nance. The  proviso  in  the  ordinance  used  the 
word  '  dray  '  in  its  common  and  popular  sense, 
as  contradistinguished  from  a  wagon  in  its 
common  and  popular  sense  —  and  should  be  so 
construed." 

Street  Sprinkler  —  Public  VeMcie. —  A  city  or- 
dinance imposed  a  license  tax  on  all  "  public 
vehicles  using  the  streets  of  the  city  for  trade 
or  traffic  or  other'  purposes."  One  A.  was  en- 
gaged in  the  business  of  sprinkling  the  streets 
with  water,  for  compensation  paid  by  the 
owners  of  property  fronting  on  the  streets,  and 
for  this  purpose  used  tanks  which  were 
mounted  on  wheels  and  driven  through  the 
streets,  and  were  known  as  sprinkling  carts. 
It  was  heid  that  these  carts  were  "  public  ve- 
hicles "  within  the  meaning  of  the  ordinance, 
and  as  such  were  subject  to  taxation.  St. 
Louis  v.  Woodruff,  71  Mo.  93. 

Ferryboat.  —  A  ferryboat  was  held  not  to  be 
a  vehicle  within  the  meaning  of  a  statute  em- 
powering a  municipality  to  levy  a  tax  on  ve- 
hicles. Duckwall  v.  New  Albany,  25  Ind. 
286.  The  court  said  in  this  case  :  "  Webster 
states  that  the  word  vehicle  is  rarely  applied 
to  water  craft,  and  our  statute  requires  us  to 
give  the  word,  as  used  in  the  act,  its  '  ordinary 
and  usual  sense.'  A  former  section  refers  also 
to  the  same  objects,  describing  them  as  '  ve- 
hicles for  the  transportation  of  passengers, 
freight,  or  other  articles,  to  or  from  points 
within  the  city,  for  hire  or  pay.'  " 

Railroad  Locomotives  and  Cars.  —  Railroad 
locomotives  and  cars  were  held  not  to  be  ve- 
hicles as  that  term  is  used  in  a  statute  author- 
izing a  municipality  to  regulate  the  movement 
of  vehicles  on  public  streets.  Baltimore,  etc., 
R.  Co.  v.  District  of  Columbia,  10  App.  Cas. 
(D.  C.)  in. 

Street  Car.  —  A  statute  declared  that  car- 
riages, wagons,  and  other  wheeled  vehicles 
should  be  subject  to  toll.  It  was  held  that 
"  other  wheeled  vehicles "  did  not  include 
street  cars.  Monongahela  Bridge  Co.  v.  Pitts- 
burgh, etc.,  R.  Co.,  114  Pa.  St.  484.  The  court 
said  in  this  case :  "  We  are  of  the  opinion 
that  it  was  not  the  legislative  intention  to  em- 
brace the  railway  company's  cars  in  the  pro- 
visions of  that  act.  and  that  the  general  designa- 
tion '  other  wheeled  vehicles  of  whatever  de- 
scription,' must  be  restrained  to  the  same  kind 
or  general  class  of  vehicles  with  those  par- 
ticularized. *  *  *  A  street  car  certainly  is 
a  wheeled  vehicle  in  the  general  sense  of  that 
term  ;  it  is  a  vehicle  in  the  same  sense  that  an 
ordinary  railroad  car  is  a  vehicle,  but  both 
are  vehicles  of  a  somewhat  extraordinary 
character,  in  this  respect,  that  they  can  only 
be  used  as  a  means  of  conveyance  or  trans- 
portation upon  a  permanent,  continuous,  and 
connected  track." 

2.  Vein  Matter.  —  In  Bullion  Min.  Co.  v. 
Croesus  Gold,  etc.,  Min.  Co.,  2  Nev.  184,  90  Am. 
Dec.  526,  Beatty,  J.,  said :  "  Vein  matter  may 
certainly  be  removed  from  between  its  original 
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VELVET  CORD.  —  See  note  i. 
VEND.  —  See  note  2. 

VENDEE  —  See  the  title  VENDOR  AND  PURCHASER,/^. 

VENDITIONI  EXPONAS.  (See  also  the  title  Sheriffs'  Sales,  vol.  25, 
p.  746;  22  Encyc.  of  Pl.  and  Pr.  641,  title  Venditioni  Exponas.)  —  A 
judicial  writ  directed  to  the  sheriff,  commanding  him  to  sell  goods  which  he 
has  taken  into  his  hands  by  virtue  of  a  former  writ  (but  to  which  writ  he  had 
returned  that  he  had  taken  the  goods,  but  that  they  remained  in  his  hands  for 
want  of  buyers)  in  order  to  satisfy  judgment  against  the  defendant.3  The 

here  that  the  defendant  has  only  exposed  to 
sale ;  that  whatever  may  have  been  his  original 
purpose  in  so  doing,  or  whatever  motive  has 
supervened,  he  has  abstained  from  selling. 
Now,  I  cannot  say  that  such  a  mere  exposure 
to  sale  is  necessarily  injurious  to  the  patentee; 
it  may  on  the  contrary  be  very  beneficial ;  it  is 
not,  therefore,  necessarily  the  vending  which  is 
exclusively  granted  to  him." 

3.  1  Chitty's  Practice  678  ;  Reg.  Jud.  33. 
A  Writ  of  Execution.  ■ —  A  writ  of  ven- 
ditioni exponas  is  a  writ  of  execution,  and 
confers  upon  the  officer  authority  to  sell,  pur- 
suant to  the  levy,  advertisement,  and  command 
of  the  writ,  without  re-advertising  the  property. 
Young  v.  Smith,  23  Tex.  598,  76  Am.  Dec.  81. 

No  New  Authority  Conferred  —  In  Huff  v. 
Morton,  94  Mo.  409,  it  is  said:  "The  writ  of 
venditioni  exponas  is  not  a  writ  of  author- 
ization. It  may  be  called  a  branch  of  the  writ 
of  fieri  facias,  commanding  the  officer  to  exe- 
cute that  writ.  It  gives  the  officer  no  authority 
not  previously  possessed  by  him.  Notwith- 
standing the  return  of  that  writ,  he  could  sell 
the  property  levied  upon  as  well  without  as 
with  a  venditioni  exponas." 

Successor  —  Sale  of  Realty.  —  In  Clark  v.  Saw- 
yer, 48  Cal.  138,  Rhodes,  J.,  delivering  the 
opinion  of  the  court,  said :  "  The  authorities 
make  a  distinction  between  cases  where  the 
venditioni  is  issued  for  the  sale  of  personal 
property,  and  where  it  is  issued  for  the  sale  of 
land.  In  cases  of  the  former  class,  the  ven- 
ditioni must  go  to  the  officer  who  made  the 
seizure ;  for  by  the  seizure  he  acquired  a  spe- 
cial property  in  the  chattels,  and  a  right  to  their 
possession,  by  virtue  of  which,  it  is  said,  he 
might  sell  them  without  any  new  command, 
after  the  return  of  the  writ,  and  even  after  his 
term  of  office  had  expired.  (Tarkinton  v.  Alex- 
ander, 2  Dev.  &  B.  L.  (19  N.  Car.)  87;  Rogers 
v.  Darnaby,  4  B.  Mon.  (Ky.)  238.)  In  England 
the  venditioni  goes  only  for  the  sale  of  per- 
sonal property,  and  consequently  the  authorities 
there  are  all  of  this  class.  But  when  an  execu- 
tion is  levied  on  land,  the  officer  making  the 
levy  acquires  no  interest  in  the  land,  and  is  not 
entitled  to  its  possession.  The  levy  creates  a 
lien  only,  which  may  be  enforced  by  a  sale,  but 
until  sale  and  deed,  the  title  and  right  of  pos- 
session remain  in  the  execution  debtor.  When 
a  venditioni  exponas  is  issued  for  the  en- 
forcement of  this  lien,  no  reason  is  perceived 
why  it  must  necessarily  be  executed  by  the  sher- 
iff who  made  the  levy,  and  who  has  gone  out 
of  office,  and  not  by  his  successor.  It  is  ac- 
cordingly held  by  some  of  the  American  author- 
ities that  the  venditioni  must  be  executed  by 
the  new  sheriff  (Tennessee  Bank  v.  Beatty,  3 
Sneed  (Tenn.)  305 ;  Leshey  v.  Gardner,  3  W. 
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walls  either  by  artificial  or  natural  means,  and 
after  such  removal  it  does  not  cease  to  be  vein 
matter.  When  we  say  that  certain  substances 
are  vein  matter,  we  may  mean  that  those  sub- 
stances are  now  a  component  part  of  some  min- 
eral vein,  or  that  at  some  past  time  they  did 
constitute  a  part  of  the  substance  of  some  vein. 
It  is  well  known  that  what  miners  call  vein 
matter  frequently  rolls  down  a  mountain  side 
to  a  great  distance  from  its  original  location  in 
the  vein.  By  the  action  of  water  it  is  car- 
ried to  still  greater  distances." 

1.  Velvet  —  Revenue  Law.  —  See  Stewart,  etc., 
Co.  v.  U.  S.,  (CCA.)  113  Fed.  Rep.  928. 

2.  Vend,  ■ —  In  a  declaration  for  infringing  a 
patent  which  granted  that  the  plaintiff,  and  no 
others,  should  "  make,  use,  exercise,  and 
vend  "  his  invention,  and  forbade  all  persons  to 
"  make,  use,  or  put  in  practice  "  the  same,  or 
counterfeit  or  imitate  it,  without  the  plaintiff's 
license,  the  plaintiff  alleged  that  the  defendant, 
without  his  license,  exposed  to  sale  articles  in- 
tended to  imitate  his  invention.  It  was  held 
on  general  demurrer  that  the  count  was  bad, 
as  not  stating  anything  which  was  necessarily 
an  infringement  of  the  patent.  Minter  v.  Wil- 
liams, 4  Ad.  &  El.  251,  31  E.  C.  L.  63.  Here 
the  court,  by  Coleridge,  J.,  said :  "  The  grant- 
ing part  of  the  patent  authorizes  the  plaintiff 
exclusively  to  '  make,  use,  exercise,  and  vend  ' 
his  invention.  The  prohibitory  part  forbids  all 
persons  to  '  make,  use,  or  put  in  practice  the 
said  invention,'  or  '  counterfeit,  imitate,  or  re- 
resemble,  the  same '  or  to  make  any  addition 
thereunto,  or  subtraction  from  the  same, 
whereby  to  pretend  himself  or  themselves  the 
inventor  or  inventors,  without  license  from  the 
plaintiff.  Then  the  count  alleges  that  the  de- 
fendant, without  the  plaintiff's  license,  exposed 
to  sale  divers  chairs  intended  to  imitate  and 
resemble  and  which  did  imitate  and  resem- 
ble his  invention.  Do  those  words  neces- 
sarily import  the  vending  spoken  of  in  the 
granting  part  of  the  patent?  I  certainly  think 
not ;  because,  even  assuming  that  to  vend  may 
mean  both  a  selling  and  an  exposing  to  sale 
(though  I  rather  think  that  it  means  the  habit 
of  selling  and  offering  for  sale),  still  those  two 
meanings  are  not  co-extensive  ;  the  former  may 
include  the  latter,  but  a  mere  exposure  to  sell, 
i.  e.,  with  intent  to  sell,  or  for  the  purpose  of 
selling,  is  not  only  not  equivalent  to  a  sale,  but, 
as  regards  the  patentee,  may  be  attended  with 
wholly  different  consequences/  If  we  read  the 
word  vend  as  expressly  inserted  in  the  prohibi- 
tory part  of  the  patent,  we  ought  only  to  give  it 
there  the  meaning  which  would  effectuate  the 
purpose  of  the  patent,  the  prevention  of  acts 
injurious  to  the  patentee,  with  as  little  restraint 
on  the  public  as  possible.    It  must  be  taken 
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Definition. 


writ  of  venditioni  exponas  is  a  simple  order  of  court  directed  to  an  officer 
commanding  him  to  sell  property  already  levied  on.1 

VENDOR.  (See  also  Grantor,  vol.  14,  p.  1 115;  Itinerant,  vol.  17,  p.  578; 
Transient,  vol.  28,  p.  451;  and  see  the  title  Vendor  and  Purchaser, 
post.)  —  A  vendor  is  one  who  sells  or  vends.2 


&  S.  (Pa.  314)  ;  and  by  others  that  it  may  be 
executed  by  either  the  old  or  new  sheriff. 
(Holmes  v.  Mclndoe,  20  Wis.  657;  Sumner  v. 
Moore,  2  McLean  (U.  S.)  59  ;  Tarkinton  v. 
Alexander,  2  Dev.  &  B.  L.  (19  N.  Car.)  87.)  " 

In  Leavitt  v.  Smith,  7  Ala.  175,  it  was  held 
that  a  sheriff  who  has  begun  to  do  execution 
should  proceed  therein,  and,  having  levied  it, 
the  common  law  requires  that  he  should  sell 
the  goods,  even  after  the  return  day,  although 
he  may  have  been  superseded  by  his  successor ; 
and  he  is  not  excused  for  a  non-performance 
of  his  duty  by  delivering  the  execution  and 
goods  to  his  successor,  but  he  must  sell  them, 
or  otherwise  legally  dispose  of  them.  If,  by 
statute,  a  venditioni  exponas  is  made  neces- 
sary to  sell  the  goods  after  the  return  day  of 
the  H.  fa.,  he  should  at  least  accept  it,  when  it 
is  tendered  him  by  the.  sheriff. 

The  intention  of  the  Missouri  Execution  Law 
of  1855,  and  that  of  1865  (§§  59,  63),  was  to 
require  executions  not  completely  executed  to 
be  handed  over  to,  and  completed  by,  the  sheriff 
in  office  at  the  time  of  the  sales.  Kane  v.  Mc- 
Cown,  55  Mo.  181. 

1.  Venditioni  Exponas.  —  Welch  v.  Sullivan,  8 
Cal.  186.  See  also  Allen  v.  Best,  6  Ala.  235  ; 
Quinn  v.  Wiswall,  7  Ala.  650  ;  Dryer  v.  Graham, 
58  Ala.  625;  Hastings  v.  Bryant,  115  111.  69; 
Hicks  v.  Ellis,  65  Mo.  176. 

Venditioni  Exponas  is  a  writ  by  which  a 
sheriff  is  commanded  to  sell  goods  and  chattels, 
and  in  some  cases  lands,  which  he  has  taken 
in  execution  by  virtue  of  a  H.  fa.,  and  which  re- 
main in  his  hands  unsold.  Ritchie  v.  Higgin- 
botham,  26  Kan.  648. 

In  Frisch  v.  Miller,  5  Pa.  St.  315,  the  court, 
by  Coulter,  J.,  said  :  "  The  peculiar  office  of  a 
venditioni  exponas,  as  it  regards  personal 
property,  is  to  enforce  the  sheriff  to  sell  when 
he  has  returned  a  levy  unsold  for  want  of 
buyers,  and  to  bring  him  into  contempt  for  not 


selling;  2  Saund.  71  b,  note;  Beale  v.  Com.,  11 
S.  &  R.  (Pa.)  304;  and  when  it  is  supposed  the 
property  returned  levied  will  not  satisfy  the 
debt,  the  plaintiff  may  have  a  clause  of  H.  fa. 
added,  to  justify  the  levy  and  sale  of  property 
beyond  what  is  described  in  the  venditioni 
exponas." 

2.  Vendor.  —  Cooper  v.  District  of  Columbia, 
MacArthur  &  M.  (D.  C.)  253. 

Vendor  and  Grantor  Distinguished.  —  See 
Grantor,  vol.  14,  p.  11 15.  And  see  Rutland  v. 
Brister,  53  Miss.  683. 

A  statute  exacted  a  license  fee  from  itinerant  . 
vendors  of  any  drug  or  nostrum,  etc.  In  con- 
struing this  provision  the  court,  in  State  v. 
Bonham,  96  Iowa  252,  said :  "  It  is  conceded 
that  he  is  not  a  vendor  in  a  criminal  sense, 
but  it  is  claimed  that  he  vends  medicine  in  a 
professional  sense.  The  facts  show  that  he  un- 
dertook to  effect  cures  for  a  named  considera- 
tion, and,  like  many  other  physicians,  he  did  not 
write  prescriptions  to  be  put  up  at  drug  stores, 
but  used  his  own  medicines.  By  so  doing  he 
was  not  a  traveling  or  itinerant  vendor  of 
drugs,  nostrums,  or  ointments,  or  anything  else 
prohibited  by  statute." 

Produce  Dealer.  (See  also  Occupation,  Busi- 
ness, and  Privilege  Taxes,  vol.  21,  p.  770.)  — 
In  Cooper  v.  District  of  Columbia,  MacArthur 
&  M.  (D.  C.)  253,  it  is  said:  "  Amcng  those 
classes  whom  the  board  of  police  are  directed  by 
the  Revised  Statutes  to  supervise  and  inspect 
are  '  licensed  vendors.'  A  vendor  is  one 
who  sells  or  vends.  There  cannot  well  be  a 
more  comprehensive  expression.  Would  there  be 
any  violence  done  to  the  force  of  the  language, 
or  to  the  legislative  intention,  by  supposing  it 
to  comprehend  one  who  vends  produce  as  well 
as  other  things ;  in  other  words,  a  produce 
dealer  ?  In  our  opinion  this  expression  '  li- 
censed vendor  '  is  sufficiently  comprehensive  to 
include  produce  dealers." 
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By  the  Editorial  Staff. 

I.  The  Contract,  592. 

1.  Requisites  and  Validity  in  General,  592. 

a.  Parties,  592. 

b.  Certainty  and  Definiteness,  592. 

c.  Mutuality,  593. 

d.  Fraud  and  Deceit,  593. 

2.  Offer  and  Acceptance,  593. 

a.  General  Principles,  593. 

b.  Necessity  of  Acceptance,  595. 

c.  Who  May  Accept,  595. 

d.  Requisites  and  Validity  of  Acceptance,  596. 

(1)  Mantier  and  Form  of  Acceptance,  596. 

(2)  Acceptance  Must  Be  Unconditional,  597. 

(3)  Time  of  Acceptance,  600. 

e.  Effect  of  Acceptance,  601. 

f.  Option  Distinguished  from  Contract  of  Sale,  601. 

3.  Form  of  Contract,  601. 

4.  Consideration,  602. 

5.  Construction  and  Effect  of  Contract,  603. 

a.  In  General,  603. 

b.  Executed  or  Executory  Contracts,  603. 

c.  Dependent  or  Independent  Stipulations,  604. 

d.  Separable  or  Entire  Contracts,  605. 

6.  Other  Transactions  Distinguished,  606. 

a.  Lease,  606. 

b.  Will,  606. 

c.  Option,  606. 

II.  Estate  and  Title,  606. 

1.  The  Estate,  606. 

2.  7%<r  Title,  606. 

a.       General,  606. 

Executory  Contracts,  606. 

(1)  Necessity  for  Good  Title,  606. 

(a)  /»  General,  606. 

7¥#z<?  <?/  Existence,  608. 
(<•)  Knowledge  of  Defects,  609. 

(2)  2?y  Whom  Made,  610. 

(3)  J^%Jtf  /j  GW</  ZiV/^,  610. 

(a)  In  General,  610. 
(£)  ./'Vw  from  Incumbrances,  611. 
a<z.  /«  General,  611. 

Enumeration  of  Incumbrances,  612. 
(^)  .^>v£  from  Reasonable  Doubt,  613. 
(</)  ^Vy^  from  Litigation,  613. 
(^)  Record  Title,  614. 

(4)  Express  Stipulations  Concerning  Title  Construed,  614. 

(#)  /«  General,  614. 

(£)  GW^Z  a;z</  Sufficient  or  Warranty  Deed,  614. 
(<r)  Clear  Title,  615. 
(i^)  GW</  Title  of  Record,  616. 
(^)  Title  Clear  of  Taxes, 
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Quitclaim  Deed,  616. 
(,§•)  Deed  Conveying  Title,  616. 
(^)  Right,  Title,  and  Interest,  616. 
(/)  Free  from  Incumbrances,  616. 

(J)  Title  Satisfactory  or  Subject  to  Approval  of  Third 

Party,  617. 
(Ji)  Abstract  Showing  Title,  617. 

(5)  Defective  Title  as  Affecting  Purchaser  s  Obligation  and 

Rights,  617. 
(a)  Duty  to  Accept,  617. 
(jj)  Duty  to  Tender  Performance,  618. 
(^)  Right  to  Compensation,  618. 
aa.  In  General,  618. 

Title  Perfected  by  Purchaser,  618. 

(6)  Remedies  of  Purchaser,  619. 

(a)  At  Law,  619. 

aa.  Recovery  Back  of  Purchase  Price  and  Neces- 
sary Expenses,  619. 
bb.  Action  for  Damages,  621. 

(aa)  Contract  Affirmed,  621. 
Contract  Repudiated,  621. 
(£)  Ttz  Equity,  621. 

aa.  Rescission  of  Contract,  621. 

Enjoining  Collection  for  Purchase  Money,  621. 

(7)  Defenses  of  Purchaser,  622. 

(a)  TV  Action  for  Purchase  Price,  622. 
(3)  TV  Action  for  Damages,  623. 
(<r)  TV  Action  for  Specific  Performance,  623. 
Executed  Contracts,  623. 

III.  Excess  or  Deficiency  in  Quantity  of  Land,  625.  * 

1.  Introductory,  625. 

2.  Right  of  Parties  to  Compensation,  625. 

a.  T«  Absence  of  Express  Agreement,  625. 
(1)  Deficiency  in  Quantity,  625. 

(a)  Sale  for  Gross  Sum,  625. 

aa.  T«  Absence  of  Fraud  or  Mistake,  625. 
(aa)  General  Rule,  625. 

Presumption  that  Purchaser  Assumed 
Risk,  627. 

(<:<:)  As  Affected  by  Extent  of  Deficiency, 
627. 

(aV)  ^.r  Affected  by  Specification  of  Quan- 
tity, 628. 
aaa.  Qualified  Statement,  628. 
Unqualified  Statement,  629. 
Affected  by  Specification  of  Price 
per  Acre,  629. 
Abatement  for  Fraud  or  Gross  Mistake,  629. 
(aa)  T«  General,  629. 

(W)  Ground  on  Which  Relief  Is  Granted, 
63°- 

(<:<:)  Effect  of  Specification  of  Quantity,  630. 
(fi^)  Extent  of  Deficiency,  631. 
(£)  »S"a/^  ^  Measurement,  631. 
aa.  General  Rule,  631. 

T^r  Small  Deficiency,  632. 

(aa)  Attributable  to  Errors  in  Surveying, 
632. 

(££)  <?/  Valuable  Land,  632. 
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■  (c)  Partial  Failure  of  Title,  632. 
aa.  General  Rule,  632. 

bb.  Land  Included  in  Deed  by  Mistake,  633. 
(</)  Under  Covenant  of  Warranty,  633. 
(<?)  Land  Omitted  from  the  Conveyance,  634. 

(f)  Effect  of  Purchaser  s  Knowledge  or  Negligence,  634. 

(g)  Limitation  of  Action  or  Defense,  634. 
(ft)  Who  Liable,  635. 

aa.  Formal  Party  to  Conveyance,  635. 
bb.  Sale  of  Married  Woman's  Land,  635. 

(2)  Excess  in  Quantity,  635. 

(a)  Sale  for  Gross  Sum,  635. 

aa.  General  Rule,  635. 

bb.  As  Affected  by  Fraud  or  Gross  Mistake,  635. 

(b)  Sale  by  Measurement,  635. 

(<r)  Land  Included  in  Deed  by  Mistake,  636. 

(3)  Survey,  636. 

b.  Express  Agreement  as  to  Excess  or  Deficiency,  637. 
C.  Effect  of  Execution  or  Acceptance  of  Deed,  637. 

(1)  Introductory,  637. 

(2)  Effect  on  Right  to  Compensation,  637. 

(a)  Sale  for  Gross  Sum,  637. 

aa.  In  Absence  of  Fraud,  637. 

bb.  Fraud  or  Gross  Mistake,  638. 
(b~)  Sale  by  Measurement,  638. 

d.  Presumptions  as  to  Nature  of  Sale,  639. 

e.  Admissibility  of  Parol  Evidence,  640. 

f.  Questions  of  Law  and  of  Fact,  640. 

g.  Measure  of  Damages,  641. 

(1)  In  General,  641. 

(2)  Deficiency  in  Quantity,  641. 

(a)  Arising  fro7n  False  Representations,  641. 
aa.  As  to  Quantity,  641. 

(aa)  In  General,  641. 

(bb)  As   Affected   by    Value    of  Actual 
Quantity,  641. 
bb.  As  to  Boundaries  and  Location,  642. 
(F)  Arising  from  Partial  Failure  of  Title,  642. 

(3)  Excess  in  Quantity,  642. 

IV.  Rescission,  Abandonment,  and  Forfeiture,  642. 

1.  Rescission,  642. 

a.  Scope  of  Section,  642. 

b.  Discretion  of  Court,  642. 
(.  Option  to  Rescind,  643. 

d.  Rescission  by  Agreement  of  Parties,  644. 

(1)  In  General,  644. 

(2)  Consideration  for  Agreement  to  Rescind,  645. 

(3)  Rescission  by  Parol,  645. 

(4)  By  Provision  in  Contract,  645. 

(5)  Effect  of  Rescission,  646. 

e.  Conditions  to  Rescission,  646. 

(1)  Plaintiff  Must  Not  Be  in  Default,  646. 

(2)  Rule  of  Status  Quo,  647. 

(a)  In  General,  647. 

(b)  Return  of  Consideration  by  Vendor,  647. 

(c)  Return   or    Tender   of  Deed  or    Possession  by 

Vendee,  649. 

(d)  Compensation    for    Improvements,    Repairs,  and 

Taxes,  649. 
(e~)  Accounting  for  Rents  and  Profits,  652. 
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(3)  Demand  and  Offer  of  Performance,  653. 
f.  Grounds  of  Rescission,  653. 

(1)  In  General,  653. 

(2)  Fraud  and  Misrepresentation,  654. 

(a)  In  General,  654. 

(b)  Representations  of  Pact,  654. 

aa.  In  General,  654. 

bb.  Promises  and  Declarations  of  Intention,  655. 
CC.  Statements  of  Opinion,  655. 
(aa)  In  General,  655. 
(bb)  As  to  Title,  655. 
(cc)  As  to  Value  and  Quality,  656. 
(dd)  As  to  Quantity  and  Location,  656. 
(^)  Materiality  of  Representation  and  Right  to  Rely 
Thereon,  657. 
aa.  In  General,  657. 
bb.  Representations  as  to  Title,  657. 
cc.  Representations  as  to  Rental,  658. 
dd.  Representations  as  to  Quantity,  658. 
ee.  Representations  as  to  Location  and  Bound- 
aries, 658. 
ff.  Representations  as  to  Value,  658. 
gg.  Representations  as  to  Price  Paid,  659. 
hh.  Representations  as  to  Quality  or  Condition,  659 
ii.  Representations  as  to  Latv,  659. 
(d)  Reliance  on  Representations,  659. 
aa.  In  General,  659. 
bb.  Equal  Means  of  Knowledge,  660. 
cc.  Actual  Examination,  660. 
dd.  Defects  of  Record,  660. 
ee.  Representations  by  Third  Persons,  660. 
Concealment  and  Failure  to  Disclose  Facts,  660. 
aa.  In  General,  660. 

bb.  Facts  Equally  Within  Means  of  Knowledge  of 
Both,  662. 

cc.  Failure  of  Vendee  to  Disclose  Facts,  662. 
dd.  Duty  of  Vendor  to  Disclose  Defective  Title, 
662. 

(/")  Kno7cledge  and  Intent,  663. 

Damage  or  Prejudice,  663. 
Qi)  Sales  by  Agent,  664. 

(3)  Mistake,  664. 

(«)  Mistake  of  Fact,  664. 
Mistake  of  Law,  665. 

(4)  Failure  of  Vendor  to  Perform,  666. 

{a)  In  General,  666. 

(J?)  Failure  of  Vendor's  Title,  666. 

aa.  In  General,  666. 

bb.  No  Title  When  Contract  Made,  667. 

cc.  Transfer  of  Title  Previous  to  Performance, 
667. 

dd.  Title  Perfected  After  Contract,  667. 
ee.  Partial  Failure  of  Title,  667. 
ff.  Encumbered  Title,  669. 

gg.  Effect  of  Vendee's  Retaining  Possession,  669. 
hh.  Executed  Contract  under  General  Warranty 
Deed,  670. 

(5)  Failure  of  Vendee  to  Perform,  671. 

(a)  In  General,  671. 

(<£)  Failure  to  Pay  Purchase  Price,  671. 
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(c)  Failure  of  Consideration,  672. 

(d)  Notice  of  Rescission,  672. 

(6)  Inadequacy  of  Price,  673. 

(7)  Incompetency  of  Parties,  674. 

(8)  Deficiency  or  Excess  of  Quantity,  674. 

(a)  Deficiency,  674. 

(b)  Excess,  675. 

(9)  Duress,  675. 

£\  Total  or  Partial  Rescission,  675. 
&  Ztw  of  Right  to  Rescind,  675. 

(1)  By  Waiver  or  Ratification,  675. 

(2)  i?y  Laches,  677. 

*.  Evidetice  and  Burden  of  Proofs  679. 

2.  Abandonment,  681. 

3.  Forfeiture,  682. 

a.  /«  General,  682. 

Conditions  Precedent  to  Forfeiture,  683. 

Option  to  Declare  Forfeiture,  683. 
</.  Notice  of  Forfeiture,  683. 
<?.  Nonpayment  of  Purchase  Price,  684. 
y.  Effect  of  Forfeiture,  684. 

(1)  /«  General,  684. 

(2)  Recovery  of  Part  Payments  by  Vendee,  684. 
Waiver  and  Abandonment,  685. 

V.  Performance  of  the  Contract,  686. 

1.  Conditions  Precedent,  686. 

2.  Tender,  686. 

General,  686. 
Necessity  of  Tender,  686. 

(1)  When  Covenants  Are  Dependent,  686. 

(2)  When  Covenants  Are  Independent,  688. 

(3)  Construction  of  Agreements  —  Whether  Dependent  or  Inde- 

pendent, 688. 
{a)  In  General,  688. 
(b)  Instalment  Contracts,  690. 

(4)  Waiver  and  Excuse  of  Tender,  691. 
.  (a)  Z^y  Express  Agreement,  691. 

Refusal  to  Perform,  691. 
(*:)  Inability  to  Perform,  692. 
(^)  Futility  of  Tender,  692. 
(^)  Other  Instances,  692. 
Sufficiency  of  Tender,  692. 

(1)  ^j^<?  TVjKtf,  692. 

(a)  Time  of  Performance  Fixed  by  Contract,  692. 
aa.  In  General,  692. 
bb.   When  Time  Is  of  Essence,  693. 
(aa)  In  General,  693. 
(bb)  Time  of  Essence  by  Subsequent  Notice, 
694. 

(b)  No  Time  Fixed  by  Contract,  695. 

(2)  As  to  Place,  695. 

(3)  To  Whom  Made,  695. 

(4)  Must  Be  Unconditional,  695. 

(5)  Must  Conform  to  Terms  of  Contract,  696. 

(6)  Waiver  of  Objections  to  Tender,  696. 

(7)  Insufficient  Tender  as  Evidence  of  Readiness  to  Perform, 

697. 

d.  Preparation  of  Deed,  697. 

(1)  Iti  England  and  Canada,  697. 

(2)  In  United  States,  698. 
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3.  Demand,  698. 

a.  When  No  Time  Fixed  for  Performance,  698. 

(1)  In  General,  698. 

(2)  Two  Demands  Necessary,  699. 

(3)  Excuse  for  Failure  to  Make  Demand,  699. 

b.  When  Time  for  Performance  Is  Fixed,  699. 

4.  Time  of  Performance,  699. 

VI.  The  Deed,  700. 

1.  In  General,  700. 

2.  Merger  of  Contract,  700. 

a.  Stipulations  Covered  by  Deed,  700. 

b.  Stipulations  Not  Covered  by  Deed,  700. 

3.  By  Whom  Made,  701. 

4.  Covena?ils,  702. 

a.  In  General,  702. 

b.  Absence  of  Stipulation  in  Contract,  702. 

c.  Express  Stipulations  iti  Contract,  702. 

VII.  Rights  and  Liabilities  Arising  Out  of  Contract  of  Sale,  703. 

1.  As  Between  Vendor  and  Pur  chaser,  703. 

a.  Nature  of  the  Relation,  703. 

(1)  At  law,  703. 

(2)  In  Equity,  703. 

b.  Right  to  Possession,  704. 

(1)  In  General,  704. 

(2)  Constructioti  of  Contract  as  to  Possession,  705. 

(3)  Possession  After  Conveyance  Given,  705. 

(4)  Effect  of  Failure  to  Give  Possession,  705. 

c.  Estoppel  to  Deny  Vendor's  Title,  706. 

d.  Interest  and  Rents  and  Profits,  707. 

(1)  Preliminary  Statement,  707.  < 

(2)  In  General,  707. 

(3)  Interest  Payable  Before  Time  for  Completion,  709. 

(4)  Delay  in  Completion  of  Contract,  709. 

(a)  Purchaser  in  Possession,  709. 

aa.  In  General,  709. 

bb.  Purchase  Price  Set  Aside,  710. 
(U)  Delay  Due  to  Fault  of  Vendor,  710. 
(c)  Stipulations  as  to  Interest  in  Case  of  Delay,  7 1 

(5)  Sale  of  Reversion  Expectant  on  lives,  712. 

e.  Who  Bears  losses,  712. 

(1)  In  General,  712. 

(2)  Duty  of  Vendor  in  Possession,  714. 

{a)  In  General,  714. 

(J?)  Vendor  in  Possession  under  Agreement,  7 14. 

(3)  Rights  in  Fire  Insurance,  714. 

(4)  Who  Entitled  to  Gains,  715. 

f.  Right  to  Recover  for  Injuries  to  land,  715. 

g.  Expenses,  715. 

(1)  Taxes  and  Assessments,  715. 

(a)  Before  Making  of  Contract,  715. 

(b)  Between  Contract  and  Time  for  Performance,  • 
(V)  After  Time  Fixed  for  Completion,  717. 

(2)  Other  Expenses,  717. 

h.  Fixtures,  Improvements,  Crops,  and  Waste,  717. 

i.  Assumption  of  Mortgage,  717. 

2.  As  Between  Co-purchasers,  717. 

a.  Duty  of  Good  Faith,  717. 

b.  One  Paying  More  than  His  Share,  718. 

(1)  Right  of  Contribution,  718, 
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(2)  One  Purchaser  Cannot  Take  Conveyance  to  Himself,  718. 
3.  As  Towards  Third  Persons,  718. 

VIII.  Remedies,  719. 

1.  Of  Vendor,  719. 

a.  Action  for  Breach  of  Contract,  719. 

(1)  Right  to  Action,  719. 

(2)  Measure  of  Damages,  719. 

{a)  Contract  Price  with  Interest,  719. 
(/>)  Difference  Between   Contract  Price  and  Market 
Value,  719. 

b.  Action  for  Purchase  Price,  720. 

(1)  Right  to  Action,  720. 

{a)  In  General,  720. 

aa.  Contract  Executory,  720. 

bb.  Contract  Executed,  721. 
(b)  Defenses,  721. 

aa.  In  General,  721. 

bb.  loss  of  Actioti  by  Contract  of  Vendor,  721. 
cc.  Effect  of  Agreements,  721. 
.  "  (2)  Amount  of  Purchase  Price  Recoverable,  722. 

(a)  In  General,  722. 

Additional  Sum  to  Be  Paid  on  Resale,  723. 
(f)  Amount  Retained  to  Pay  Off  Incumbrances,  723. 
(d)  Investment  of  Purchase  Price,  723. 

2.  Of  Purchaser,  723. 

a.  Action  for  Breach  of  Contract,  723. 

(1)  Right  to  Action,  723. 

(2)  Measure  of  Damages,  724. 

(a)  In  England,  J24. 

(£)  In  United  States,  724. 

b.  Recovery  of  Payments  by  Purchaser,  726. 

(1)  Tender  of  Consideration  and  Demand  of  Performance,  726. 

(2)  Grounds  for  Recovery,  727. 

(a)  In  General,  727. 

(£)  Inability  of  Vendor  to  Convey,  727. 

(f)  Refusal  of  Vendor  to  Convey,  727. 

(d)  Rescission  for  Fraud  or  Mistake,  728. 

(e)  Rescission  by  Mutual  Agreement,  728. 
(_/)  Ove?-pay?nents,  729. 

aa.  In  General,  729. 
Mistake,  729. 

(3)  Effect  of  Vendee's  Default,  729. 

(4)  Z<w.r  <?/  Right,  730. 

(5)  Purchaser  s  Lien,  730. 

(a)  7>z  General,  730. 
(/})  When  Lien  Exists,  730. 
(<t)  £F/z<?,>z  ZzV/z  ZWj-  -/Vf?/1  Exist,  731. 
(<f)  Loss  of  Lien,  731. 

CROSS-REFERENCES. 

matters  of  Procedure  see  the  title  VENDOR  AND  PURCHASER,  in 
the  Encyclopedia  of  Pleading  and  Practice,  vol.  22,  p.  653,  and  the  cross- 
references  there  given. 

As  to  Agreements  Respecting  the  Removal  of  Fixtures,  see  in  this  work  the  title 
FIXTURES,  vol.  13,  p.  634. 

As  to  Assignment  of  Contract  of  Purchase  to  Secure  Debts  of  Purchaser  see  the  title 
EQUITABLE  MORTGAGES,  vol.  11,  p.  130. 

As  to  Attachment  by  Vendor  to  Secure  Purchase  Money,  see  the  title  ATTACH- 
MENT, vol.  3,  p.  191 
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As  to  Contract  of  Purchase  a;  Asset  in  Bankruptcy,  see  the  title  INSOLVENCY 
AND  BANKRUPTCY,  vol.  16,  p.  726. 

As  to  Contract  of  Sale  as  Equitable  Mortgage,  see  the  title  EQUITABLE  MORT- 
GAGES, vol.  11,  p.  129. 

As  to  Damages  for  Breach  of  Contract  by  Vendor,  see  the  title  DAM  AGES,  vol.  8, 
p.  640. 

As  to  Duress  as  Affecting  Title  of  Bona  Pide  Purchaser,  see  the  title  DURESS,  vol. 

10,  P-  335- 

As  to  Effect  of  Delay  by  Vendor  in  Making  Title,  see  the  title  INTEREST,  vol.  16, 
p.  1066. 

As  to  Estoppel  of  Purchaser  to  Deny  Vendors  Title,  see  the  title  ESTOP  P  EL,  vol. 

11,  P.  444- 

As  to  Execution  Sales  of  Real  Estate,  see  the  title  EXECUTIONS,  vol.  11,  p.  604. 

As  to  Executors  and  Administrators'  Sales  of  Real  Estate,  see  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  n,  pp.  1040^^.,  1068  et  seq. 

As  to  Exemption  from  Taxation  as  Passing  with  Land,  see  the  title  EXEMP- 
TIONS {PROM  TAXATION),  vol.  12,  p.  299. 

As  to  Liability  of  Purchaser  for  Floods  Caused  by  Vendor  s  Acts,  see  the  title  FLOOD  S, 
vol.  13,  pp.  703,  704. 

As  to  Liquidated  Damages  for  Breach  of  Contract  of  Sale,  see  the  title  LIQUI- 
DATED DAMAGES,  vol.  19,  p.  419. 

As  to  Possession  under  Contract  to  Purchase  as  Defetise  to  Action  of  Forcible  Entry, 
etc.,  see  the  title  FORCIBLE  ENTRY  AND  DETAINER,  vol.  13,  p.  774. 

As  to  Priority  Between  Mechanic ' s  Lien  and  Vendor  s  Lien,  seethe  title  MECHANICS' 
LIENS,  vol.  20,  p.  484.  * 

As  to  Purchaser' s  Right  to  Recover  for  Injuries  to  Fee  Before  Conveyance,  see  the 
title  ELEVATED  RAILROADS,  vol.  10,  p.  913. 

As  to  Purchaser  s  Right  under  Executory  Contract  to  Redeem  from  Foreclosure  Sale, 
see  the  title  EQUITY  OF  REDEMPTION,  vol.  11,  p.  217. 

As  to  Right  to  Growing  Crops,  see  the  title  CROPS,  vol.  8,  p.  303. 

As  to  Set-off  in  Action  for  Purchase  Money,  see  the  title  SET-OFF,  RECOUP- 
MENT, AND  COUNTERCLAIM,  vol.  25,  p.  554. 

As  to  Status  of  Purchaser  under  Executory  Contract,  see  the  title  EQUITY,  vol.  11, 
pp.  181,  182. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  following  titles:   ABSTRACT  OF  TITLE,  vol.   1,  p.   210;  AD- 
VERSE POSSESSION,  vol.  1,  p.  787;  ALIENS,  vol.  2,  p.  64;  AUCTIONS 
AND  AUCTIONEERS,  vol.  3,  p.  487;  BOUNDARIES,  vol.  4,  p.  756; 
BUILDING    RESTRICTIONS    AND    RESTRICTIVE  AGREE- 
MENTS, vol.  5,  p.  2;  CHAMPERTY  AND  MAINTENANCE,  vol.  5, 
p.  815;  CONDITIONS,  vol.  6,  p.  499;  CONSIDERATION,  vol.  6,  p. 
667  ;  CONTRACTS,  vol.  7,  p.  88  ;  COVENANTS,  vol.  8,  p.  43;  CURTESY, 
vol.  8,  p.  506  ;  DEEDS,  vol.  9,  p.  87;  DOWER,  vol.  10,  p.  122;  EASE- 
MENTS, vol.  10,  p.  397;  EfECTMENT,  vol.  10,  p.  467;  EMINENT 
DOMAIN,  vol.   10,   p.  1043;  ESCROW,  vol.  11,  p.  333;  ESTATES, 
vol.  11,  p.  364;  EXCHANGE  OF  PROPERTY,  vol.  11,  p.  569;  EXECU- 
TION AND  PROOF  OF  DOCUMENTS,  vol.   11,  p.  583;  FORE- 
CLOSURE OF  MORTGAGES,  vol.  13,  p.  776;  FRAUD  AND  DECEIT, 
vol.  14,  p.  12;  FRAUDULENT  SALES  AND  CONVEYANCES,  vol. 
14,  p.  210;  GROUND  RENTS,  vol.  14,  p.  1121;  GUARDIAN  AND 
WARD,  vol.  15,  p.  16;  HOMESTEAD,  vol.  15,  p.  516;  HUSBAND  AND 
WIFE,  vol.    15,  p.    785;   ILLEGAL  CONTRACTS,  vol.    15,   p.  927; 
IMPLIED  TRUSTS,  vol.  15,  p.  1119;  IMPROVEMENTS,  vol.  16,  p. 
62;  INFANTS,  vol.  16,  p.  255;  INSANITY,  vol.  16,  p.  558;  INTERPRE- 
TATION AND  CONSTRUCTION,  vol.  17,  p.  1;  INTOXICATION, 
vol.  17,  p.  398;  JUDICIAL  SALES,  vol.  17,  p.  948;  LANDLORD  AND 
TENANT,  vol.  18,  p.  149;  LIGHT  AND   AIR,  vol.  19,  p.  112;  LIQUI- 
DATED DAMAGES,  vol.  19,  p.  419;  MARSHALING  ASSETS,  vol. 
19,  p.  1255;  MECHANICS'  LIENS,  vol.  20,  p.  321  et  seq.;  MERGER, 
vol.  20,  p.  587;  MISTAKE,  vol.  20,  p.  805;  MORTGAGES,  vol.  20,  p. 
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888;  OPTLONS,vo\.  ax,  p.  924;  PRIVATE  INTERNATIONAL  LAW, 
vol.  22,  p.  1314;  PURCHASE-MONEY  MORTGAGES,  vol.  23,  p.  466; 
PURCHASERS  FOR  VALUE  AND  WITHOUT  NOTICE,  vol.  23,  p. 
472;  REAL  ESTATE  BROKERS,  vol.  23,  p.  896;  RECORDLNG  ACTS, 
vol.  24,  p.  73;  REMALNDERS,  REVERSIONS,  AND  EXECUTORY 
INTERESTS,  vol.  24,  p.  374;  RESCISSION,  CANCELLATION,  AND 
REFORMATION,  vol.  24,  p.  604;  RESTRAINTS  ON  ALIENATION, 
vol.  24,  p.  863;  SEPARATE  PROPERTY  OF  MARRIED  WOMEN, 
vol.  25,  p.  331;  SHELLEY'S  CASE  {RULE  LN),  vol.  25,  p.  639; 
SHERIFFS'  SALES,  vol.  25,  p.  737;  SPECIAL  OR  LOCAL  ASSESS- 
MENTS, vol.  25,  p.  1166;  SPECIFIC  PERFORMANCE,  vol  26,  p.  7; 
SUBROGATION,  vol.  27,  p.  199;  TAXATION,  vol.  27,  p.  567;  mff- 
RENS  ACTS,  vol.  28,  p.  251;  TRESPASS,  vol.  28,  p.  548;  VENDOR'S 
LIEN,  post;  VERBAL  AGREEMENTS  {STATUTE  OF  FRAUDS), 
post;  WASTE. 

I  The  Contract  —  1.  Requisites  and  Validity  in  General  —  a.  Parties. — 
A  contract  for  the  purchase  and  sale  of  real  estate,  like  other  contracts,  con- 
sists of  a  mutual  agreement  between  two  or  more  competent  parties.1  Vari- 
ous questions  relating  to  the  competency  of  parties  to  contract  are  discussed 
under  appropriate  titles  throughout  this  work.3 

b.  Certainty  and  Definiteness  — Price.  —  In  order  to  make  a  contract 
complete,  it  must  be  certain  and  definite  in  regard  to  the  price  to  be  paid.3 
It  is  not  necessary,  however,  that  the  contract  should  actually  name  the 
amount;  it  is  sufficient  to  appoint  a  way  by  which  the  price  may  be  deter- 
mined.4 Thus  the  contract  may  provide  for  determining  the  price  by 
arbitrators  or  appraisers,  and  if  the  determination  is  made  accordingly  the 
contract  becomes  certain  and  binding;  5  but  until  the  price  is  fixed  according 
to  such  provision,  it  remains  incomplete  and  incapable  of  enforcement.0 

Recital  of  Price  in  Memorandum.  —  The  general  rule  is  that  the  written  memo- 
randum of  the  contract  must  state  the  price  of  the  land  agreed  to  be  sold. 
This  matter  is  fully  treated  elsewhere  in  this  work.7 

Description  of  Premises.  —  It  is  essential  to  the  validity  of  the  contract  that  it 
should  describe  or  designate  the  premises  to  which  it  relates.8    But  this  does 

1.  Competent    Parties.  —  See  the  title  Con-  Indefinite  Provisions.  —  Where  the  price  is  to 

tracts,  vol.  7,  p.  101  et  seq.  be  "  as  much  as  any  one  else  would  pay,"  the 

2.  See  the  following  titles:  Aliens,  vol.  2,  contract  is  void  for  uncertainty,  because  it  is 
p.  64;  Corporations  (Private),  vol.  7,  p.  620;  not  practicable  to  know  how  much  another 
Husband  and  Wife,  vol.  15,  p.  785;  Infants,  would  give.  Bromley  v.  Jefferies,  2  Vern.  415. 
vol.  16,  p.  255;  Insanity,  vol.  16,  p.  558;  In-  See  also  Gelston  v.  Sigmund,  27  Md.  334. 
toxication,  vol.  17,  p.  398;  Separate  Property  5.  Price  to  Be  Fixed  by  Arbitrator  or  Appraiser. 
of  Married  Women,  vol.  25,  p.  331.  —Emery  v.  Wase,  5  Ves.  Jr.  847;  Blundell  v. 

3.  Necessity  of  Fixing  Price  —  England. —  Brettargh,  17  Ves.  Jr.  232;  Louis  Werner  Saw- 
Blagden  v.  Bradbear,  12  Ves.  Jr.  471;  Seagood  mill  Co.  v.  O'Shee,  111  La.  817;  Atkinson  v. 
v.  Meale,  Prec.  Ch.  561.  Whitney,  67  Miss.  655. 

Louisiana.  —  Pulford  v.   Dimmick,    107   La.  6.  Contract  Incomplete  until  Award.  —  Gour- 

403.  lay  v.  Somerset,  19  Ves.  Jr.  431. 

Massachusetts.  —  Bird  v.  Richardson,  8  Pick.  If  either  party  refuses  to  appoint  an  appraiser 

(Mass.)  252.  or  dies  without  making  the  appointment,  the 

Pennsylvania.  - —  Soles  v.   Hickman,   20   Pa.  contract  will  fail.    Louis  Werner  Sawmill  Co. 

St.  180;    Monahan  v.  Colgin,  4  Watts  (Pa.)  v.  O'Shee,  m  La.  817. 

436;  Colt  v.  Selden,  5  Watts  (Pa.)  525.  7.  Necessity  of  Reciting  Price  in  Memorandum 

But  see  Johnson  v.  Staley,  (Ind.  App.  1904)  of  Sale. —  See    the    title   Verbal  Agreements 

70  N.  E.  Rep.  541,  in  which  case  it  was  said  (Statute  of  Frauds),  post. 

that  where  no  price  is  fixed  by  the  contract,  the  In  Monahan  v.  Colgin,  4  Watts  (Pa.)  436, 

law  will  imply  a  reasonable  one.  it  was  said  that  while  the  statement  of  the  price 

4.  Provision  for  Determining  Price.  —  Pulford  is  an  essential  part  of  an  agreement  for  the 
v.  Dimmick,  107  La.  403.  purchase  and  sale  of  land,  yet  if  the  price  be 

In  Cunningham  v.  Brown,  44  Wis.  72,  a  con-  not   inserted   in  the   written   agrement,  parol 

tract  which  provided  for  the  sale  of  a  village  proof  may  be  given  of  it. 

lot  at  "the  same  price  for  which  lots  in  the  8.  Description  of  Premises.  —  Force  v.  Dutcher, 

vicinity  should  be  sold"  was  held  sufficiently  iS  N.J.  Eq.  401 ;  Colt  v.  Selden,  5  Watts  (Pa.) 

definite  and  certain.  525. 
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not  mean  that  the  contract  must  identify  the  premises  with  exactness;  it 
is  sufficient  to  give  such  a  description  as  will  afford  a  reasonably  certain 
identification.1 

c.  MUTUALITY.  —  In  order  to  constitute  a  valid  and  complete  contract  for 
the  sale  of  real  estate,  there  must  be  mutuality  of  obligation,  as  in  the  case 
of  other  executory  contracts;  that  is  to  say,  there  must  be  an  obligation  on 
the  part  of  the  vendor  to  sell  and  a  corresponding  obligation  on  the  part  of 
the  purchaser  to  buy.* 

d.  Fraud  and  Deceit.  —  The  subject  of  fraud  and  deceit  practiced  by 
one  party  to  a  contract  of  sale  on  the  other  has  been  treated  elsewhere  in 
this  work.3 

2.  Offer  and  Acceptance—  a.  General  Principles.  —  It  is  elementary  that 
every  express  executory  contract,  whatever  the  subject-matter  may  be,  con- 
sists of  a  proposal  or  offer  made  by  one  party  and  an  acceptance  thereof  by 
the  other  party.4  Therefore  there  can  be  no  contract  for  the  purchase  and 
sale  of  real  estate  without  an  offer  by  one  person  to  buy  or  to  sell  and  the 
acceptance  of  such  offer  by  the  person  to  whom  it  is  made.5 

Requisites  of  Offer.  —  In  order  to  constitute  an  offer  there  must  be  a  definite 
expression  of  a  purpose  to  sell  or  buy,  as  the  case  may  be ; 6  and  mere 
negotiations  looking  towards  the  formation  of  a  contract  are  not  sufficient.7 
Furthermore,  an  offer  to  sell,  in  order  to  be  operative  as  such,  must  be  made 


1.  Exact  Description  Not  Necessary.  —  Ogilvie 
v.  Foljambe,  3  Meriv.  53 ;  Nichols  v.  Johnson, 
10  Conn.  192;  Phelps  v.  Sheldon,  13  Pick. 
(Mass.)  50;  Atwood  v.  Cobb,  16  Pick.  (Mass.) 
227  ;  Hurley  v.  Brown,  98  Mass.  545. 

"  If  the  contract  designate  the  land  with  such 
reasonable  certainty  that  a  person  may,  by  going 
upon  it,  ascertain  its  bounds  from  the  contract, 
it  is  sufficient."  Myers  v.  Metzger,  61  N.  J. 
Eq.  522. 

In  Phillips  v.  Swank,  120  Pa.  St.  76,  the 
premises  were  described  as  "  the  land  which  he 
(the  purchaser)  is  in  possession  of  now." 

In  Bird  v.  Richardson,  8  Pick.  (Mass.)  252, 
the  description  was,  "  a  certain  farm  situated 
in  Ashby,  commonly  called  the  Waters  farm." 

For  a  Full  Discussion  as  to  the  matter  of 
description  in  a  contract  for  the  sale  of  real 
estate,  see  the  title  Verbal  Agreements  (Stat- 
ute of  Frauds),  post. 

2.  Mutuality  of  Obligation.  —  Hale  v.  Crav- 
ener,  128  111.  408;  White  v.  Needham,  (Ky. 
1899)  54  S.  W.  Rep.  9;  Litz  v.  Goosling,  93 
Ky.  187.  See  also  Jarvis  v.  Sutton,  3  Ind.  289. 
And  see  generally  the  title  Contracts,  vol.  7, 
p.  114. 

3.  See  the  title  Fraud  and  Deceit,  vol.  14,  p. 
12. 

4.  Offer  and  Acceptance  as  Composing  Contract. 
—  See  the  title  Contracts,  vol.  7,  p.  125. 

5.  Offer  Alone  Not  Binding.  —  Carr  v.  Duval, 
i4<(Pet.  (U.  S.)  77- 

"  One  [party]  must  make  a  definite  and  abso- 
lute offer,  and  the  other  an  unconditional  ac- 
ceptance, before  a  legal  contract  can  be  made." 
McCormick  v.  Bonfils,  9  Okla.  617.  And  see 
the  cases  cited  infra,  this  division  of  this  sec- 
tion, b.  Necessity  of  Acceptance. 

6.  Offer  Must  Be  Definite  and  Absolute.  — 
Emerson  v.  Somerville,  166  Mass.  115. 

In  McCormick  v.  Bonfils,  9  Okla.  617,  it  was 
held  that  a  letter  saying,  "  I  will  take  one  thou- 
sand dollars  for  lot  sixteen  and  pay  one-half 
of  the  taxes,  provided  a  proposition  I  have  in- 
29  C.  of  L.~ 38 


structed  my  attorney  to  make  to  a  party  does 
not  go  through,"  was  not  such  an  absolute  offer 
to  sell  as  would  bind  the  person  making  it. 

In  Knight  v.  Cooley,  34  Iowa  218,  the  plain- 
tiff wrote  to  the  defendant  asking  if  he  was  the 
owner  of  certain  city  lots  and  at  what  price  he 
held  them.  The  defendant  replied :  "  The  lots 
are  so  encumbered  it  would  be  difficult  to  make 
title  at  once.  Price  seventeen  hundred  dollars 
and  fifteen  hundred  dollars  net,  and  cheap." 
It  was  held  that  the  defendant's  letter  did  not 
constitute  an  offer  to  sell,  but  was  a  mere  state- 
ment of  the  price  at  which  the  property  was 
held. 

Promise  to  Repurchase.  —  In  McFarland  v. 
McCormick,  114  Iowa  368,  it  was  held  that  a 
provision  in  a  contract  of  sale  that  the  vendor 
would  repurchase  the  property  on  certain  con- 
ditions was  an  offer  which  ripened  into  a  valid 
contract  on  compliance  with  the  conditions  by 
the  other  party. 

7.  Mere  Negotiation  Not  an  Offer.  —  Bradford 
v.  Haas,  111  La.  148;  Dunham  v.  Boston,  12 
Allen  (Mass.)  375. 

In  Lyman  v.  Robinson,  14  Allen  (Mass.)  254, 
it  was  said  :  "  Care  should  always  be  taken  not 
to  construe  as  an  agreement  letters  which  the 
parties  intended  only  as  a  preliminary  negotia- 
tion. The  question  in  such  cases  always  is, 
did  they  mean  to  contract  by  their  correspond- 
ence, or  were  they  only  settling  the  terms  of  an 
agreement  into  which  they  proposed  to  enter 
after  all  its  particulars  were  adjusted,  which 
was  then  to  be  formally  drawn  up,  and  by 
which  alone  they  designed  to  be  bound  ?  " 

"  If  it  be  doubtful  whether  an  agreement  has 
been  concluded,  or  is  a  mere  negotiation,  chan- 
cery will  not  decree  a  specific  performance." 
Carr  v.  Duval,  14  Pet.  (U.  S.)  77. 

Proposition  Not  Stating  Terms.  —  A  proposi- 
tion to  buy  land  without  stating  the  price  or 
terms  of  the  proposed  purchase  is  not  suffi- 
ciently definite  to  constitute  an  offer  the  accept- 
ance of  which  will  create  a  valid  contract,  and, 
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to  an  ascertained  person,1  must  contain  such  a  description  of  the  property 
intended  to  be  sold  as  will  reasonably  identify  it, 58  and  must  also  fix  the  terms 
of  sale  or  provide  a  mode  by  which  the  terms  may  be  fixed.3 

Duration  of  Offer.  —  No  particular  time  is  fixed  for  the  duration  of  an  offer, 
but  its  continuance  is  presumed  until  the  contrary  is  proved  or  until  a  different 
presumption  is  afforded  by  the  nature  of  the  subject-matter,4  and  it  seems 
that  a  refusal  of  an  offer  as  made  operates  to  terminate  it,  so  that  no  subsequent 
acceptance  will  be  effectual.5 

Withdrawal  of  Offer.  —  Since  an  offer  to  buy  or  sell  is  not  a  contract,  but  only 
an  expression  of  willingness  to  make  a  contract,  it  may  be  withdrawn  at  any 
time,  so  long  as  it  has  not  been  accepted.6  But  an  offer  cannot  be  withdrawn 
by  a  mere  determination  to  withdraw  it.  The  fact  of  withdrawal  must,  on 
obvious  principles,  be  communicated  to  the  other  party.  No  formal  notice 
is  required,  however.  It  is  sufficient  if  the  person  to  whom  the  offer  was 
made  has  actual  knowledge  that  the  other  person  has  done  some  act  incon- 


therefore,  a  reply  by  the  owner  of  the  land  stat- 
ing the  terms  on  which  he  would  sell  is  not  an 
acceptance  of  an  offer  to  buy,  but  is  itself  an 
offer  to  sell  which  must  be  accepted  by  the  pro- 
posed purchaser  in  order  to  constitute  a  con- 
tract.   Allen  v.  Roberts,  2  Bibb  (Ky.)  98. 

1.  Offer  to  Ascertained  Person.  —  Knight  v. 
Cooley,  34  Iowa  221,  in  which  case  the  court 
laid  down  the  rule  that  a  land  owner  proposing 
to  sell  has  the  right  to  select  his  grantee. 

If  the  identity  of  the  real  vendee  is  concealed 
from  the  vendor,  he  may  refuse,  on  discovery  of 
the  fact,  to  complete  the  contract.  Ellsworth 
v.  Randall,  78  Iowa  145. 

a.  Description  of  Premises. —  Sherer  v.  Trow- 
bridge, 135  Mass.  500.  And  see  supra,  this  sec- 
tion, 1.  b.  Certainty  and  Deftniteness,  paragraph 
Description  of  Premises. 

Mistake.  —  For  a  case  in  which  it  was  held 
that  the  evidence  did  not  show  a  mistake  on  the 
part  of  the  vendor  as  to  the  land  intended  to  be 
sold,  see  Stewart  v.  Polk,  26  Tex.  Civ.  App. 
565- 

As  to  the  effect  of  mistake  on  contracts  gen- 
erally, see  the  title  Mistake,  vol.  20,  p.  805. 

3.  Requirement  as  to  Terms  of  Sale.  —  In  Fogg 
v.  Price,  14s  Mass.  513,  it  was  held  that  a  cov- 
enant in  a  lease  that,  "  if  the  premises  are  for 
sale  at  any  time,  the  lessee  shall  have  the  re- 
fusal of  them,"  was  simply  an  agreement  to 
sell  to  the  lessee,  if  the  parties  could  agree ; 
but  inasmuch  as  the  price  was  not  fixed  nor  any 
provision  made  for  fixing  it,  such  covenant 
lacked  the  deftniteness  necessary  to  constitute 
an  offer  which  a  timely  acceptance  would  ren- 
der binding. 

4.  Presumption  of  Duration  of  Offer.  —  Moore 
v.  Pierson,  6  Iowa  279.  See  also  infra,  this 
division  of  this  section,  d.  (3)  Time  of  Ac- 
ceptance. 

5.  Offer  Terminated  by  Refusal  to  Accerrt.  — 
Thus,  in  Hyde  v.  Wrench,  3  Beav.  334,  4  Jur. 
1 106,  the  defendant  offered  to  sell  his  land  to 
the  plaintiff  for  one  thousand  pounds.  The 
plaintiff  in  reply  offered  nine  hundred  and  fiftv 
pounds  for  the  land,  but  the  defendant  refused 
to  sell  for  that  sum.  Afterwards  the  plaintiff 
offered  to  give  one  thousand  pounds  for  the 
land,  which  the  defendant  then  .-„f,1Corl,  and  it 
was  held  that  there  was  no  contract. 

6.  Withdrawal  of  Offer  —  England.  —  Rout- 


ledge  v.  Grant,  4  Bing.  653,  15  E.  C.  L.  99; 

Horsfall  v.  Garnett,  6  W.  R.  387. 

United  States.  —  Ryan  v.  U.  S.,  136  U.  S. 
68. 

California.  —  McDonald  v.  Huff,  (Cal.  1888) 
18  Pac.  Rep.  243. 

Colorado.  —  Gordon  v.  Darnell,  5  Colo.  302  ; 
Beulah  Marble  Co.  v.  Mattice,  22  Colo.  547 ; 
Smith  v.  Bateman,  25  Colo.  241,  affirming  8 
Colo.  App.  336. 

Illinois.  —  Perkins  v.  Hadsell,  50  111.  216; 
Gross  v.  Arnold,  177  111.  575,  affirming  77  111. 
App.  33- 

Louisiana.  —  Miller  v.  Douville,  45  La.  Ann. 
214. 

Maryland.  —  Coleman  v.  Applegarth,  68  Md. 

29. 

Massachusetts.  —  Boston,  etc.,  R.  Co.  v.  Bart- 
lett,  3  Cush.  (Mass.)  224. 

Michigan.  —  Wilcox  v.  Cline,  70  Mich.  517; 
Baldwin  v.  Schiappacasse,  109  Mich.  170. 

Minnesota.  —  Scanlon  v.  Oliver,  42  Minn. 
538. 

Nebraska.  —  Tidball  v.  Challburg,  (Neb. 
1903)  93  N.  W.  Rep.  679. 

New  Jersey.  —  Potts  v.  Whitehead,  20  N.  J. 
Eq.  59- 

Pennsylvania.  —  Corson  v.  Mulvany,  49  Pa. 
St.  88. 

Wisconsin.  —  Baker  v.  Holt,  56  Wis.  100. 

And  see  generally  the  title  Contracts,  vol. 
7,  p.  128. 

If  the  party  making  the  proposal  instantly  re- 
calls it  before  acceptance,  although  the  other 
party  was  prepared  to  accept  the  next  instant, 
the  offer  is  effectually  withdrawn.  Weaver  v. 
Burr,  31  W.  Va.  736. 

No  Withdrawal  After  Acceptance.  —  See  infra, 
this  division  of  this  section,  e.  Effect  of  Ac- 
ceptance. 

Question  of  Fact.  —  Whether  an  offer  remains 
open  is  a  question  of  fact.  Kempner  v.  Cohn, 
47  Ark.  519. 

Changing-  the  Terms  of  an  Offer  is  in  effect  a 
withdrawal  of  the  offer  made  and  the  making 
of  a  new  offer,  which  may  be  done  at  any  time 
before  acceptance  of  the  original  offer.  Honey- 
man  v.  Marryatt.  6  H.  L.  Cas.  112.  4  Jur.  N.  S. 
17.  affirming  21  Beav.  14.  See  also  Phillips  v. 
Bucks,  1  Vern.  227;  Popham  v.  Eyre.  I.offt 
786. 
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sistent  with  the  continuance  of  the  ofi\:r. 1  The  fact  that  the  offer  names  a 
certain  period  within  which  acceptance  may  be  made  merely  limits  the  time 
that  the  offer  shall  remain  in  force,  and  does  not  affect  the  right  of  withdrawal 
within  such  time,2  unless  a  consideration  moves  from  the  person  to  whom  the 
offer  is  made  so  as  to  constitute  it  a  valid  option,3  or  the  offer  is  made  in  the 
form  of  a  promise  under  seal.4  Withdrawal  may  be  effected  by  implication, 
as  well  as  by  an  express  declaration  that  the  offer  is  withdrawn.5 

Eight  to  Accept  Offer  Not  Assignable.  —  An  offer  to  buy  or  sell  gives  to  the 
person  to  whom  it  is  made  merely  a  personal  right  of  acceptance,  and  therefore 
such  right  is  not  assignable  or  descendible.6 

b.  Necessity  of  Acceptance.  — A  mere  offer  to  buy  or  to  sell  land,  made 
by  one  person  to  another,  has  no  binding  effect,  because  it  rests  on  no  con- 
sideration and  creates  no  mutuality  of  obligation.  Before  the  person  making 
the  offer  can  be  bound,  the  person  to  whom  the  offer  is  made  must  accept  it. 
Until  such  acceptance,  there  is  no  meeting  of  the  minds  of  the  parties  and 
therefore  no  contract.7 

c.  Who  May  Accept.  —  An  offer  to  sell  is  personal  to  the  proposed 
purchaser.  No  estate  is  vested  in  him  by  the  offer,  and,  therefore,  his  heirs 
have  no  right  to  accept  the  offer  after  his  death.8  Neither  is  the  right  to 
accept  assignable,  because  there  is  no  contract  until  acceptance;  and  the 
person  making  the  offer  may  be  willing  to  rely  on  the  honesty,  solvency,  and 
promptness  of  one,  but  not  of  another.9 

One  Tenant  in  Common  cannot  bind  his  cotenant  by  accepting  an  offer  to 
purchase  the  land  held  in  common,  unless  he  is  thereto  authorized  by  the 
cotenant.10 


1.  Notice  of  Withdrawal.  —  Dickinson  v. 
Dodds,  2  Ch.  D.  463  ;  Kempner  v.  Cohn,  ,7  Ark. 
519;  Weaver  v.  Burr,  31  W.  Va.  736. 

Communicating  Notice  of  Withdrawal.  —  Dick- 
inson v.  Dodds,  2  Ch.  D.  463. 

2.  Offer  Naming  Time  for  Acceptance  —  Eng- 
land.—  Routledge  v.  Grant,  4  Bing.  653,  15  E. 
C.  L.  99. 

United  States.  ■ —  Smith  v.  Reynolds,  3  Mc- 
Crary  (U.  S.)  157. 

Illinois.  —  Perkins  v.  Hadsell,  50  111.  216; 
I.armon  v.  Jordan,  56  111.  204;  School  Directors 
v.  Trefethren,  10  111.  App.  127. 

Massachusetts.  —  Boston,  etc.,  R.  Co.  v.  Bart- 
l(  1   .5  Cush.  (Mass.)  224. 

In  France,  Scotland,  and  Holland  it  is  held  that 
whenever  an  offer  is  made  granting  to  a  party 
a  certain  time  within  which  he  is  to  be  entitled 
to  decide  whether  he  will  accept  it  or  not,  the 
party  making  such  offer  is  not  at  liberty  to  with- 
draw it  before  the  lapse  of  the  apnointed  time. 
Boston,  etc.,  R.  Co.  v.  Bartlett,  3  Cush.  (Mass.) 
224. 

3.  See  the  title  Options,  vol.  21,  p.  924. 

4.  Offer  in  Form  of  Promise  under  Sea!  — 
Donnally  v.  Parker,  5  W.  Va.  301.  See  also 
the  title  Options,  vol.  21,  p.  924. 

5.  Implied  Withdrawal. —  Thus,  an  offer  to 
sell  is  withdrawn  where  the  owner  of  the  land 
sells  it  to  third  persons  before  the  person  to 
whom  the  offer  was  made  signifies  his  accept- 
ance. Dickinson  v.  Dodds,  2  Ch.  D.  463  ;  Cole- 
man v.  Applegarth.  68  Md.  29. 

6.  See  infra,  this  section,  c.  Who  May  Ac- 
cept. 

7.  Necessity  of  Acce^tan^e —  United  States. — 
Carr  v.  Duval,  14  Pet.  (U.  S.)  77;  Richardson 
v.  Hardwick,  106  U.  S.  252;  Smith  v.  Rey- 
nolds, 3  McCrary  (U.  S.)  157. 


Colorado.  —  Beulah  Marble  Co.  v.  Mattice,  22 
Colo.  547 ;  Schausten  v.  Cripple  Creek  Gold 
Mines,  etc.,  Co.,  17  Colo.  App.  106. 

Iowa.  —  Hastings,  etc..  R.  Co.  v.  M41es,  56 
Iowa  447. 

Kansas.  —  Bras  v.  Sheffield,  49  Kan.  702. 
Louisiana.  —  Miller  v.  Douville,  45  La.  Ann. 
214;  Watt  v.  Williams,  107  La.  506. 

Maine.  —  Bean  v.  Burbank,  16  Me.  458. 
Michigan.- — Wilcox  v.  Cline,  70  Mich.  517. 
Minnesota.  —  Lanz  v.  McLaughlin,  14  Minn. 
72. 

Pennsylvania.  —  Berwind  v.  Williams,  172 
Pa.  St.  1. 

South  Carolina.  —  Connor  v.  Renneker,  25 
S.  Car.  517. 

West  Virginia. — Dyer  v.  Duffy,  39  W.  Va.  148. 
See  also  the  title  Contracts,  vol.  7,  p.  125 
et  seq. 

A  promise  to  convey  land  is  not  enforceable 
unless  the  other  party  agrees  to  accept  the  land 
and  pay  for  it,  because  otherwise,  there  is  no 
mutuality  of  obligation  and  therefore  no  con- 
tract.   Litz  v.  Goosling,  93  Ky.  185. 

No  Estate  Created  by  Offer.  —  A  mere  offer  to 
sell  creates  no  estate  in  the  land  referred  to  in 
the  offer.  Richardson  v.  Hardwick,  106  U.  S. 
252. 

8.  Who  May  Accept  Offer. —  Sutherland  v. 
Parkins,  75  111.  338.  See  also  Marr  v.  Shaw, 
51  Fed.  Rep.  860. 

9.  Right  of  Acceptance  Not  Assignable. —  Dyer 

v.  Duffy,  39  W.  Va.  148.  See  also  Weaver  v. 
Burr,  31  W.  Va.  736;  Barrett  v.  McAllister,  33 
W.  Va.  738  ;  Watson  v.  Coast,  35  W.  Va.  463. 

10.  Tenants  in  Common.  —  James  v.  Darby,  roo 
Fed.  Rep.  224,  40  C.  C.  A.  341.  And  see  gen- 
erally the  title  Joint  Tenants  and  Tenants 
in  Common,  vol.  17,  pp.  672,  673. 
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d.  Requisites  and  Validity  of  Acceptance  —  (i)  Manner  and  Form 
of  Acceptance.  —  No  particular  form  of  words  is  required  to  effect  an  accept- 
ance. Any  phrase  or  expression  which  shows  that  the  precise  offer  made  by 
the  one  party  was  fully  assented  to  by  the  other  party  is  all  that  is  necessary.1 
But  in  order  to  have  this  effect  the  language  employed  must  be  definite, 
unequivocal,  and  unambiguous.2 

Mode  of  signifying  Acceptance,  —  The  acceptance  may  be  signified  by  indorse- 
ment on  the  offer,3  or  it  may  be  gathered  from  letters  or  telegrams  passing 
between  the  parties.4  And  when  the  acceptance  is  by  letter  or  telegram,  it 
dates  from  the.  time  of  the  deposit  of  the  letter  in  the  mail  or  the  sending  of 
the  telegram,  if  either  the  offer  was  by  mail  or  acceptance  in  that  mode  was 
authorized ; 5  otherwise  the  acceptance  takes  effect  from  the  time  of  the 
receipt  of  the  letter.6 

Acceptance  by  Conduct.  —  The  acceptance  of  an  offer  may,  in  some  cases,  be 
signified  as  effectually  by  the  acts  or  conduct  of  the  party  as  by  words.  Thus, 
where  an  agreement  to  convey  is  conditional  on  the  making  of  improvements 
by  the  proposed  grantee,  the  making  of  the  improvements  operates  as  an 
acceptance  of  the  offer.7 

Communicating  Acceptance.  — In  order  that  an  acceptance  may  be  operative  as 
such,  it  must  be  communicated  in  some  way  to  the  person  who  made  the 
offer.  This  is  necessarily  true,  because  acceptance  is  an  affirmative  act  by 
which  the  meeting  of  minds  is  accomplished,  and  not  merely  a  mental  con- 
dition, that  is,  it  is  not  a  mere  mental  determination  to  accept.8    But  a  formal 


1.  No  Particular  Form  of  Words  Required. — 

See  generally  the  title  Contracts,  vol.  7,  p. 
125. 

2.  Acceptance  Must  Be  Definite  and  Unequivocal. 

— •  Goodenow  v.  Barnes,  40  Iowa  561;  Seymour 
v.  Canfield,  122  Mich.  212;  Bruner  v.  Wheaton, 
46  Mo.  363. 

A  letter  which  simply  proposes  to  meet  the 
person  who  had  made  an  offer  of  sale,  and 
gives  notice  of  readiness  to  make  a  tender  of 
the  required  cash  payment  and  execute  the 
proper  agreements,  does  not  constitute  an  ac- 
ceptance of  the  offer,  because,  while  it  might 
be  inferred  from  such  letter  that  the  writer 
intended  to  accept  the  offer  and  expected  to 
enter  into  an  agreement  for  the  purchase  of  the 
property  at  the  price  fixed,  yet  he  did  not  bind 
himself  to  do  so.  In  other  words  there  was  no 
definite  promise  to  purchase.  Potts  v.  White- 
head, 20  N.  J.  Eq.  55.  See  also  Warner  v. 
Willington,  3  Drew.  523,  in  which  it  was  held 
that  a  proposal  to  meet  for  the  purpose  of 
examining  the  proposed  contract  was  not  an 
acceptance. 

Correspondence  Held  to  Constitute  Acceptance. 

—  Hussey  v.  Home-Payne,  4  App.  Cas.  311; 
Gates  v.  Dudgeon,  173  N.  Y.  426,  reversing  72 
N.  Y.  App.  Div.  562 ;  Dowdy  v.  White,  128  N. 
Car.  17. 

3.  Indorsement  of  "  Accepted  "  on  Offer.  —  In 

Cough  v.  Loomis,  (Iowa  1904)  99  N.  W.  Rep. 
295,  it  was  held  that  there  was  a  valid  accept- 
ance of  an  offer  to  purchase  where  the  pro- 
posed vendor  indorsed  the  word  "  accepted  "  on 
the  offer  and  signed  his  name  to  the  indorse- 
ment. 

4.  Letters  and  Telegrams. —  Ryan  v.  U.  S., 
136  U.  S.  68;  Wilcox  v.  Cline,  70  Mich.  517; 
Corning  v.  Loomis,  111  Mich.  23.  And  see  the 
titles  Contracts,  vol.  7,  p.  125;  Verbal  Agree- 
ments (Statute  of  Frauds),  post. 
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5.  Acceptance  by  Mail. —  Chiles  v.  Nelson,  7 
Dana  (Ky.)  281  ;  Weaver  v.  Burr,  31  W.  Va. 
736- 

Prepayment  of  Postage  Required. —  Britton  v. 
Phillips,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  in. 

Acceptance  by  Telegram. —  Watson  v.  Coast, 
35  W.  Va.  463. 

6.  Acceptance  Taking  Effect  on  Receipt  of 
Letter.  —  Scottish-American  Mortg.  Co.  v. 
Davis,  96  Tex.  504. 

7.  Acceptance  by  Conduct  —  Performance  of  Con- 
ditions. —  Mix  v.  Balduc,  78  111.  215;  Gough  v. 
Loomis,  (Iowa  1904)  99  N.  W.  Rep.  295; 
Broadwell  v.  Raines,  34  La.  Ann.  677 ;  Atkin- 
son v.  Whitney,  67  Miss.  655  ;  Bovie  v.  Sutter- 
thwait,  12  Montg.  Co.  Rep.  (Pa.)  55. 

Improvements.  —  Perkins  v.  Hadsell,  50  111. 
216. 

The  case  of  Boucher  v.  Van  Buskirk,  2  A.  K. 
Marsh.  (Ky.)  345,  has  been  cited  as  an  au- 
thority against  the  proposition  stated  in  the 
text,  but  in  this  case  there  was  no  evidence  of 
any  improvement  having  been  made,  and  the 
court  intimated  that  if  Boucher  had  made  im- 
provements which  were  not  compensated  by  the 
use  of  the  land,  he  would  have  been  entitled  to 
a  conveyance. 

Acceptance  by  Taking  Possession. —  Garvey  v. 
Parkhurst,  127  Mich.  368;  Lawrence  v.  Sara- 
toga Lake  R.  Co.,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
St.  Rep.  743. 

Signing  Memorandum. —  Preble  v.  Abrahams, 
88  Cal.  245  ;  Hamilton  v.  England,  95  Ga.  693  ; 
Skillings  v.  Marcus,  159  Mass.  51  ;  Thornton  v. 
Kelly,  11  R.  I.  498. 

8.  Necessity  of  Communicating  Acceptance.  — 
Ryan  v.  U.  S.,  136  U.  S.  68;  Dunham  v.  Bos- 
ton, 12  Allen  (Mass.)  375  ;  Potts  v.  Whitehead, 
20  N.  J.  Eq.  59  ;  Britton  v.  Phillips,  (Supm.  Ct. 
Gen.  T.)  24  How.  Pr.  (N.  Y.)  m  ;  Hamilton 
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notice  of  acceptance  is  not  required.  Any  words  or  acts  are  sufficient  where 
thev  inform  the  other  party,  either  actually  or  constructively,  that  the  offer 
has'been  accepted.1  The  communication  need  not  be  a  personal  one  in  all 
cases.  Transmission  by  mail  is  sometimes  sufficient;  but  in  such  case  the 
communication  must  be  actually  placed  in  the  post  office,  directed  to  the 
proper  place,  within  the  time  limited  or  before  the  offer  is  withdrawn.2 

Burden  of  Proof.  —  The  burden  of  proving  acceptance  and  notice  thereof  is 
on  the  person  who  asserts  the  acceptance.3 

Acceptance  by  Public  Board.  —  A  public  board  which  is  authorized  or  required 
to  purchase  land  may  accept  an  offer  by  passing  a  vote  to  make  the  purchase 
on  the  terms  offered,4  and  such  vote  need  not  be  addressed  to  the  person 
making  the  offer.5 

Necessity  of  Writing.  —  A  verbal  acceptance  of  an  offer  to  buy  or  sell  real 
estate  is  sufficient  to  constitute  a  contract  enforceable  against  the  person  who 
made  the  offer  in  those  jurisdictions  where  the  statute  of  frauds  requires  only 
the  signature  of  the  party  to  be  charged.  The  requirement  of  the  statute  in 
this  respect  differs,  however,  in  different  states.6 

(2)  Acceptance  Must  Be  Unconditional.  —  The  rule  is  unvarying  and  the 
authorities  are  uniform  that  in  order  to  constitute  an  acceptance  of  an  offer 
to  buy  or  sell,  the  acceptance  must  be  unconditional;  that  is,  it  must  be 
exactly  equal  to  the  terms  of  the  offer,  and  must  not  qualify  them  by  any  new 
matter.    In  other  words,  the  acceptance  must  be  of  the  offer  as  made.7 

that  his  offer  has  been  accepted,  and  in  the 
absence  of  proof  of  any  agreement  on  his  part 
that  such  notice  might  be  sent  to  him  by  mail, 
or  that  such  notice  so  sent  has  been  actually 
received  by  him  within  the  time  limited,  there 
has  been  no  notice  of  such  acceptance,  and, 
unless  the  acceptance  of  the  offer  has  been 
communicated  to  the  person  making  it,  it  is  of 
no  avail.  And,  even  in  cases  where  notice  of 
acceptance  may  be  sent  by  mail,  it  must  appear 
that  the  letter  of  acceptance  was  actually  placed 
in  the  post  office,  and  directed  to  the  party 
making  the  offer,  at  the  proper  place.  Weaver 
v.  Burr,  31  W.  Va.  736. 

3.  Burden  of  Proof. —  Weaver  v.  Burr,  31  W. 
Va.  736. 

4.  Acceptance  by  Public  Board. —  In  McManus 
v.  Boston,  171  Mass.  152,  it  was  held  that  where 
it  was  the  duty  of  a  public  board  to  acquire, 
by  purchase  or  otherwise,  certain  land  for 
school  purposes,  a  vote  by  the  board  to  pur- 
chase such  land  on  the  terms  offered  by  the 
owner  was  an  acceptance  of  the  offer,  though 
not  communicated  to  the  owner. 

But  in  Madden  v.  Boston,  177' Mass.  350,  it 
was  held  that  a  public  board  which  had  power 
to  buy  land  did  not  accept  an  offer  of  sale 
merely  by  a  vote  authorizing  the  chairman  of 
the  board  to  purchase  a  parcel  which  had  been 
offered  to  the  board,  because  such  vote  was 
only  an  authorization  to  an  agent  to  buy,  and 
not  an  expression  of  a  determination  to  buy. 
And  see  Wilhelm  v.  Fagan,  90  Mich,  6. 

5.  McManus  v.  Boston,  171  Mass.  152. 

6.  For  a  Full  Treatment  of  the  question  as  to 
when  an  offer  may  be  accepted  orally  and  when 
a  written  acceptance  is  required,  see  the  title 
Verbal  Agreements  (Statute  of  Frauds), 
post. 

7.  Acceptance  Must  Be  Unconditional  —  Eng- 
land.—  Routledge  v.  Grant,  4  Bing.  653,  15 
E.  C.  L.  99;  Holland  v.  Eyre,  2  Sim.  &•  St.  195; 
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v.  Patrick,  62  Hun  (N.  Y.)  74;  Weaver  v.  Burr, 
31  W.  Va.  736;  Barrett  v.  McAllister,  33  W. 
Va.  738;  Watson  v.  Coast,  35  W.  Va.  463; 
Dyer  v.  Duffy,  39  W.  Va.  148.  And  see  gen- 
erally the  title  Contracts,  vol.  7,  p.  129.  See 
also  the  title  Sales,  vol.  24,  p.  1029  et  seq. 

"  It  is  unquestionably  true  as  a  general  propo- 
sition that  a  contract  cannot  bind  the  party 
proposing  it,  and  indeed  that  it  is  no  contract 
until  the  acceptance  of  the  offer  by  the  party 
receiving  it  is  in  some  way  actually  or  construc- 
tively communicated  to  the  party  making  the 
offer."     Connor  v.  Renneker,  25  S.  Car.  514. 

Compare  McManus  v.  Boston,  171  Mass.  152, 
in  which  it  was  held  that  where  it  was  the  duty 
of  a  public  board  to  acquire  by  purchase  or 
otherwise  certain  land  for  school  purposes,  a 
vote  by  the  board  to  purchase  such  land  on  the 
terms  offered  by  the  owner  was  an  acceptance 
of  the  offer,  though  it  did  not  appear  that  the 
vote  was  communicated  to  the  owner. 

1.  Formal  Notice  of  Acceptance  Not  Required.  — 
See  generally  the  cases  cited  in  the  foregoing 
notes  to  this  division  of  this  section. 

Notice  to  Agent.  —  Notice  to  the  agent  of  the 
person  making  the  offer  is  notice  to  the  prin- 
cipal and  binds  him  though  the  agent  fails  to 
communicate  the  fact  of  acceptance  to  his  prin- 
cipal. Wright  v.  Bigg,  15  Beav.  592.  And 
see  generally  the  title  Agency,  vol.  r,  p.  1144. 

2.  Communication  of  Acceptance  by  Mail.  — 
Potts  v.  Whitehead,  20  N.  J.  Eq.  59.  See  also 
supra,  this  subdivision  of  this  section,  note 
Letters  and  Telegrams,  p.  596. 

Where  the  Parties  Live  at  Different  Places  and 
are  therefore  compelled  to  treat  by  correspond- 
ence through  the  post,  the  mailing  of  the  noti- 
fication completes  the  contract,  though  it  may 
never  reach  the  party  addressed.  This  rule, 
however,  does  not  apply  to  cases  where  the 
offer  to  sell  was  made  personally.  In  such 
case  the  proposer  is  entitled  to  personal  notice 
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Within  this  rule  an  acceptance  is  ineffectual  if  it  seeks  to  attach  new  terms 
and  conditions  to  the  offer  as  made; 1  or  if  it  does  not  accede  to  all  the  terms 
of  the  offer;  a  or  if  it  assumes  to  vary  in  any  iespect  any  of  the  terms  of  the 
offer,  as,  for  instance,  by  naming  a  place  of  payment  of  the  purchase  money 
different  from  that  at  which  under  the  contract  the  money  is  payable;  3  or 


Oriental  Inland  Steam  Co.  v.  Briggs,  8  Jur.  N. 
S.  2oi,  5  L.  T.  N.  S.  477,  i°  W.  R.  125. 

United  States.  —  Carr  v.  Duvall,  14  Pet.  (U. 
S.)  77;  Bowman  v.  Patrick,  36  Fed.  Rep.  138; 
Sault  Ste.  M.  Land,  etc.,  Co.  v.  Simons,  41 
Fed.  Rep.  83s;  James  v.  Darby,  (C.  C.  A.) 
100  Fed.  Rep.  224. 

California.  —  Wristen  v.  Bowles,  82  Cal.  84  ; 
Lambert  v.  Gerner,  142  Cal.  399. 

Georgia.  —  Robinson  v.  Weller,  81  Ga.  704. 

Illinois.  —  Corcoran  v.  White,  117  HI.  118, 
57  Am.  Rep.  858;  Middaugh  v.  Stough,  161 
111.  312;  Bolton  v.  Huling,  195  111.  384- 

Iowa.  —  Batie  v.  Allison,  77  Iowa  313. 

Kansas.  —  Greenawalt  v.  Este,  40  Kan.  418; 
Hinish  v.  Oliver,  66  Kan.  282;  Philadelphia 
Mortg.,  etc.,  Co.  v.  Hardesty,  (Kan.  1904)  75 
Pac.  Rep.  ins- 

Louisiana.  —  Barrow  v.  Ker,   10   La.  Ann. 

120. 

Michigan.  —  Connor  v.  Buhl,  115  Mich.  531; 
Keweenaw  Assoc.  v.  Friedrich,  112  Mich.  442. 

Minnesota.  —  Langellier  v.  Schaefer,  36 
Minn.  361. 

Missouri.  —  Bruner  v.  Wheaton,  46  Mo.  363. 

New  York.  —  Montauk  Assoc.  v.  Daly,  171 
N.  Y.  659,  affirming  62  N.  Y.  App.  Div.  101  ; 
Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.  (N.  Y.)  186. 

South  Carolina.  —  Connor  v.   Renneker,  25 

S.  Car.  514-  _  . 

South  Dakota.  —  Stearns  v.  Clapp,  (b.  .Dak. 

1903)  94  N.  W.  Rep.  43°- 

Texas.  —  Foster  v.  New  York,  etc.,  Land 
Co  2  Tex.  Civ.  App.  50s;  King  v.  Maxey, 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  401; 
North  Texas  Bldg.  Co.  v.  Coleman,  (Tex.  Civ. 
App.  1900)  38  S.  W.  Rep.  1044. 

West  Virginia.  —  Weaver  v.  Burr,  31  W. 
Va.  736. 

Wisconsin.  —  Clark  v.  Burr,  85  Wis.  649- 

See  also  the  title  Contracts,  vol.  7,  P-  132. 

To  constitute  a  valid  contract  there  must  be 
a  mutual  assent  of  the  parties  thereto,  and 
they  must  assent  to  the  same  thing  in  the 
same  sense;  therefore  an  absolute  acceptance 
of  a  proposal,  coupled  with  any  qualification 
of  condition,  will  not  be  regarded  as  a  com- 
plete contract,  because  there  at  no  time  ex- 
ists the  requisite  mutual  assent  to  the  same 
thing  in  the  same  sense.  Bruner  v.  Wheaton, 
46  Mo.  363-  , 

The  Effect  of  Affixing  a  Condition  or  mak- 
ing a  modification  or  change  in  the  offer  is  to 
reject  the  offer  made  and  to  make  a  new  offer 
which  must  be  accepted  by  the  other  party 
before  a  contract  will  come  into  existence. 
Batie  v.  Allison,  77  Iowa  313;  Hamilton  v. 
Patrick,  62  Hun  (N.  Y.)  74,  affirmed  149  N. 
Y.  580;  Stearns  v.  Clapp,  (S.  Dak.  1903)  04 
N.  W.  Rep.  430;  Weaver  v.  Burr,  31  W.  Va. 
736. 

1.  Acceptance  Imposing  New  Terms  or  Condi- 
tions.—  Holland  v.  Eyre,  2  Sim.  &  St.  194; 


Sault  Ste.  M.  Land,  etc.,  Co.  v.  Simons,  41 
Fed.  Rep.  835;  Middaugh  v.  Stough,  161  111. 
J12;  Philadelphia  Mortg.,  etc.,  Co.  v.  Har- 
desty, (Kan.  1904)  75  Pac.  Rep.  1115;  Stearns 
v.  Clapp,  (S.  Dak.  1903)  94  N.  W.  Rep.  430; 
Foster  v.  New  York,  etc.,  Land  Co.,  2  Tex. 
Civ.  App.  505  ;  North  Texas  Bldg.  Co.  v.  Cole7 
man,  (Tex.  Civ.  App.  1900)  58  S.  W.  Rep. 
1044. 

Condition  that  Title  Shall  Be  Good.  —  Accord- 
ing to  the  rule  stated  above,  an  acceptance 
provided  the  title  is  "  satisfactory,"  "  per- 
fect," etc.,  is  not  sufficient.  Hussey  v.  Horne- 
Payne,  4  App.  Cas.  311;  Lambert  v.  Gerner, 
142  Cal.  399;  Corcoran  v.  White,  117  111.  118, 
57  Am.  Rep.  858;  Bolton  v.  Huling,  195  111. 
384. 

In  Deitz  v.  Farish,  79  N.  Y.  520,  it  was 
held  that  the  contract  was  not  complete  though 
the  parties  had  agreed  on  all  the  terms  of 
sale  and  signed  a  contract  in  duplicate,  but 
placed  the  matter  in  the  hands  of  the  pur- 
chaser's counsel  to  pass  on  the  sufficiency  of 
the  title. 

Words   Not  a  Part  of  the  Bargain  do  not 

operate  as  a  condition  so  as  to  defeat  an  ac- 
ceptance. Thus,  where  the  defendant  offered 
to  sell  land  to  the  plaintiff  for  a  certain  price, 
and  the  plaintiff  replied  that  he  had  decided 
to  accept  the  offer  and  would  give  the  price, 
stating  further  that  he  would  like  to  know 
from  what  time  the  defendant  wished  the  pur- 
chase to  date,  and,  "  You  do  not  mention  fences, 
but  I  should  be  obliged  if  they  may  be  seen  to 
at  once,  as  they  really  need  attention."  it  was 
held  that  there  was  an  unconditional  accept- 
ance, because  neither  the  phrase  about  the 
time  of  dating  the  purchase  nor  that  concern- 
ing the  fences  was  any  part  of  the  bargain. 
Simpson  v.  Hughes,  76  L.  T.  N.  S.  237. 

And  in  Clive  v.  Beaumont,  1  De  G.  &  Sm. 
397,  13  Jur.  226,  where  a  proposal  by  a  pur- 
chaser to  take  the  remainder  of  a  lease  was 
answered  by  letter,  which,  after  acceding  to 
the  proposal,  added,  "  We  hope  to  give  you 
.possession  at  half-quarter  day,"  it  was  held 
that  the  addition  did  not  introduce  a  new 
term,  but  that  the  acceptance  was  uncondi- 
tional. 

2.  Acceptance  of  All  Terms  of  Offer.  —  Carr 
v.  Duval,  14  Pet.  (U.  S.)  77;  Bowman  v. 
Patrick,  36  Fed.  Rep.  138;  Wristen  v.  Bowles, 
82  Cal.  84;  Montauk  Assoc.  v.  Daly,  171  N. 
Y.  659,  affirming  62  N.  Y.  App.  Div.  101  ; 
Weaver  v..  Burr,  31  W.  Va.  736. 

In  Barrow  v.  Ker,  10  La.  Ann.  120,  it  was 
held  that  no  contract  was  created  by  an  assent 
to  all  the  terms  of  the  offer,  except  the  se- 
curity to  be  given  for  the  purchase  money  and 
the  time  to  be  allowed  for  the  release  of  the 
mort£?n<re<;  on   the  premises. 

3,  Varying  Terms  of  Offer  —  Place  of  Payment 
^_ —  Gilbert  v.  Baxter,  71  Iowa  327; 

Kansas.  —  Greenawalt  v.  Este,  40  Kan.  /iS; 
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by  proposing  to  include  land  not  included  in  the  offer; 1  or  if  it  contemplates 
some  further  acts  by  the  parties,  such  as  requiring  the  conditions  of  sale  to 
be  siCTned,  naming  a  day  for  the  completion  of  the  transaction,  etc.8 

Acceptance  of  Entire  Offer.  —  According  to  the  rule  that  an  acceptance,  in  order 
to  be  operative  as  such,  must  be  of  the  offer  as  it  was  made,  one  who  makes 
an  offer  to  buy  or  sell  designated  real  estate  will  not  be  bound  by  an  acceptance 
as  to  a  part  only  of  real  estate  offered.  But  v/here  one  of  two  parcels  is 
offered  for  sale  at  a  certain  price,  with  a  further  provision  that  the  party  may 
take  both  parcels  at  a  less  price,  such  offer  is  separable,  and  may  be  accepted 
as  to  the  one  parcel.3 

Single  Acceptance  of  Several  Offers.  —  There  may  be  a  single  acceptance  of  two  or 
more  distinct  offers,  and  such  form  of  acceptance  operates  to  make  as  many 
distinct  contracts  as  there  are  offers.4 

Cash  Payments.  —  Where  an  offer  of  sale  calls  for  the  payment  in  cash  of  the 
whole  or  any  part  of  the  price,  there  can  be  no  acceptance  of  such  offer 
without  making  or  tendering  the  payment  required.5 


Hinish  v.  Oliver,  66  Kan.  282;  Heiland  r. 
Ertel,  4  Kan.  App.  516. 

Michigan.  —  De  Jonge  v.  Hunt,  103  Mich. 
94- 

Minnesota.  —  Langellier  v.  Schaefer,  36 
Minn.  361. 

Missouri.  —  Egger  v.  Nesbitt,  122  Mo.  667. 

Wisconsin.  —  Northwestern  Iron  Co.  v. 
Meade,  21  Wis.  474,  94  Am.  Dec.  557 ;  Baker 
v.  Holt,  56  Wis.  100. 

Thus,  where  an  offer  to  sell  expresses  noth- 
ing as  to  the  place  of  payment,  the  law  fixes 
it  at  the  residence  of  the  vendor,  and  an  ac- 
ceptance which  specifies  a  different  place  of 
payment  is  insufficient.  Robinson  v.  Weller, 
81  Ga.  704;  Sawyer  v.  Brossart,  67  Iowa  678. 

See  also  Batie  v.  Allison,  77  Iowa  313,  hold- 
ing an  acceptance  insufficient  because  it  re- 
quired the  vendor  to  notify  the  purchaser 
"  where  to  send  the  money,"  though  the  offer 
expressed  nothing  as  to  the  place  of  payment. 

Terms  of  Payment.  —  An  offer  to  sell  land 
at  a  specified  price  is  an  offer  to  sell  for  cash, 
and  an  acceptance  which  contemplates  credit 
is  not  an  unconditional  acceptance  of  the  offer. 
Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.  (N.  Y.)  186. 

Delivery  of  Possession.  —  Where  the  defend- 
ant offered  to  purchase  a  house  on  certain 
terms,  "  possession  to  be  given  on  or  before 
25th  July,"  and  the  plaintiff  agreed  to  the 
terms,  but  said  he  would  give  possession  on 
the  first  of  August,  it  was  held  that  there  was 
no  acceptance  of  the  defendant's  offer.  Rout- 
ledge  v.  Grant,  4  Bing.  653,  15  E.  C.  L.  99. 

1.  Additional  Land.  —  McCotter  v.  New  York, 
37  N.  Y.  325. 

2.  Conditions  of  Sale  to  Be  Signed.  —  Crossley 
v.  Maycock,  L.  R.  18  Eq.  180,  43  L.  J.  Ch. 
379.  22  W.  R.  387. 

See  McPherson  v.  Fargo,  10  S.  Dak.  611. 
holding  that  where  the  terms  of  a  contract  of 
sale  had  been  signed  by  the  vendor  and  left 
with  the  purchaser  with  the  understanding  that 
he  should  sign  it  also,  but  no  time  was  fixed 
for  him  to  sign  it,  the  vendor,  before  he  can 
withdraw,  must  request  the  purchaser  to  exe- 
cute the  agreement  and  give  him  a  reasonable 
time  in  which  to  do  so. 
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Naming  Day  for  Completion.  —  Honeyman  v. 
Marryatt,  6  H.  L.  Cas.  112,  26  L.  J.  Ch.  619, 
4  Jur.  N.  S.  17,  affirming  21  Beav.  14,  3  W.  R. 
502. 

3.  Separable  Offer.  —  Pond-Decker  Lumber 
Co.  v.  Wilson,  (Ark.  1903)  74  S.  W.  Rep.  295. 
And  see  infra,  this  section,  5.  d.  Separable  or 
Entire  Contracts. 

4.  Single  Acceptance  of  Several  Offers.  —  Thus, 
the  plaintiffs  made  to  the  defendant  two  offers; 
the  first  to  buy  certain  lots  from  the  defend- 
ant, and  the  second  to  sell  a  certain  other  lot 
to  the  defendant.  Both  offers  were  written  on 
the  same  side  of  a  sheet  of  paper,  and  were 
separately  signed  by  the  plaintiffs.  On  the 
back  of  the  paper  the  defendant  wrote,  "  I 
hereby  accept  the  within,  if  title  proves  satis- 
factory." It  was  held  that  the  acceptance  ap- 
plied to  both  offers  and  created  two  distinct 
contracts,  it  being  considered  by  the  court  that 
the  use  of  the  word  "  title  "  in  the  singular 
number  had  no  significance  as  indicating  that 
the  defendant  intended  to  accept  only  one  of 
the  offers.  Bolton  v.  Huling,  195  111.  384, 
reversing  91  111.  App.  350. 

5.  Cash  Payment  as  Part  of  Acceptance.  — 
Kelsey  v.  Crowther,  162  U.  S.  404;  Pond- 
Decker  Lumber  Co.  v.  Wilson,  (Ark.  1903)  74 
S.  W.  Rep.  295;  Corcoran  v.  White,  117  111. 
118;  Bundy  v.  Dare,  62  Iowa  295;  Naylor  v. 
Butcher,  93  Iowa  340  ;  Sands,  etc.,  Lumber  Co. 
v.  Crosby,  74  Mich.  313;  Schields  v.  Horbach, 
30  Neb.  536. 

"  An  offer  to  sell  for  cash  can  never  be 
accepted  so  as  to  create  a  legal  obligation  on 
the  part  of  the  owner  to  sell,  unless  the  ac- 
ceptance is  accompanied  by  a  tender  of  the 
price.  Until  this  is  done,  the  owner  may  with- 
draw his  offer  without  rendering  himself  liable 
for  a  breach  of  contract."  Maynard  v.  Tabor, 
S3  Me.  511. 

In  Fitzhugh  v.  Jones,  6  Munf.  (Va.)  83,  an 
offer  of  sale  called  for  a  payment  of  one  thou- 
sand dollars  "  immediately,"  and  it  was  held 
that  the  word  "  immediately "  as  used  in  the 
offer  only  meant  that  the  payment  should  De 
prompt  in  contradistinction  to  a  credit  pay- 
ment, and  that  therefore  a  tender  of  the  money 
without  unreasonable  delay  was  sufficient. 
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Condition  in  Contract  Distinguished  from  Condition  in  Acceptance.. —  It  is  to  be  observed 
that  the  rule  requiring  an  acceptance  to  be  unconditional  in  order  to  make  a 
contract,  relates  only  to  conditions  which  have  not  been  accepted  by  the  other 
party,  and  does  not  imply  that  a  valid  contract  may  not  be  made  subject 
to  conditions.1 

(3)  Time  of  Acceptance.  —  The  General  Rule  is  that  an  offer  may  be  accepted 
at  any  time  before  it  is  withdrawn.3  This  is  the  correlative  of  the  propo- 
sition, heretofore  stated,  that  an  offer  may  be  withdrawn  at  any  time  before 
it  is  accepted.3 

The  Death  of  the  Proposer  always  terminates  the  offer,  and  no  subsequent 
acceptance  will  be  effectual.4 

Acceptance  within  Reasonable  Time.  —  The  statement  of  the  general  rule  that  an 
offer  may  be  accepted  at  any  time  before  it  is  withdrawn  does  not  mean  that 
an  offer  may  be  accepted  at  any  time,  however  long,  after  it  was  made.  Even 
though  the  offer  is  not  expressly  withdrawn,  it  must,  if  no  time  is  named,  be 
accepted  within  a  reasonable  time,  and  after  the  lapse  of  such  time  the  offer 
will  be  deemed  to  have  been  abandoned  and  an  acceptance  will  then  be 
ineffectual.5  What  constitutes  a  reasonable  time  in  any  case  depends  on  the 
circumstances.6 

Time  Limited  by  Offer.  —  When  the  time  during  which  the  offer  shall  remain 
in  force  is  limited  by  its  terms,  as  frequently  happens  in  practice,  the  accept- 
ance must  be  within  such  time,  else  it  is  unavailing.7  The  person  making 
the  offer  may,  however,  waive  the  time  limit  so  as  to  permit  acceptance  at  a 


1.  Conditional  Contract  Distinguished  from  Con- 
ditional Acceptance.  —  Thus,  where  an  offer  to 
convey  for  a  stated  price  provided  the  title 
shall  be  approved  by  counsel  is  accepted  by  the 
proposed  purchaser,  the  acceptance  includes 
the  condition  contained  in  the  offer,  and  the 
contract  is  complete.  Howland  v.  Bradley,  38 
N.  J.  Eq.  288. 

2.  Acceptance  at  Any  Time  Before  Withdrawal. 

—  Moore  v.  Pierson,  6  Iowa  279 ;  Corson  v. 
Mulvany,  49  Pa.  St.  88. 

3.  See  supra,  this  section,  2.  a.  General  Prin- 
ciples, paragraph  Withdrawal  of  Offer. 

4.  Death  of  Proposer.  —  Marr  v.  Shaw,  51  Fed. 
Rep.  860 ;  Moore  v.  Pierson,  6  Iowa  279. 

5.  Acceptance  within  Reasonable  Time  —  Eng- 
land.—  Williams  v.  Williams,  17  Beav.  213; 
Meynell  v.  Surtees,  1  Jur.  N.  S.  737,  25  L.  J. 
Ch.  257,  3  W.  R.  535,  affirming  3  Smale  &  G. 
10 1  ;  Blackburn  Union  -v.  Brooks,  26  W.  R.  57. 

United  States.  —  Ryan  v.  U.  S.,  136  U.  S. 
68;  Marr  v.  Shaw,  51  Fed.  Rep.  860. 

Minnesota.  —  Stone  v.  Harmon,  31  Minn. 
512. 

New  Jersey.  —  Cooper  v.  Carlisle,  17  N.  J. 
Eq.  525. 

New  York.  —  Hamilton  v.  Patrick,  62  Hun 
(N.  Y.)  74,  affirmed  149  N.  Y.  580. 

6.  Reasonable  Time  Depends  on  Circumstances. 

—  Hamilton  v.  Patrick,  62  Hun  (N.  Y.)  74, 
affirmed  149  N.  Y.  580.  See  also  Reasonable 
Time,  vol.  23,  p.  971. 

Four  Days  Held  Wot  Unreasonable.  —  Gough  v. 
Loomis,  (Iowa  1904)  99  N.  W.  Rep.  295. 

Five  Days  Held  Reasonable  Time.  —  Kempner 
v.  Cohn,  47  Ark.  519.  , 

7.  Time  Limited  by  Offer  ■ —  Illinois.  —  Lar- 
mon  v.  Jordan,  56  111.  204;  Longfellow  v. 
Moore,  102  111.  289;  Harding  v.  Gibbs,  125  111. 
85. 

Kansas.  —  Blanchard  v.  Jackson,  55  Kan. 
239. 


Kentucky.  —  Tevis  v.  Nugent,  59  S.  W.  Rep. 
9,  22  Ky.  L.  Rep.  894;  Stembridge  v.  Stem- 
bridge,  87  Ky.  91. 

Michigan.  —  Dunn  v.  Dunn,  (Mich.  1903)  93 
N.  W.  Rep.  1072,  9  Detroit  Leg.  N.  675. 

Minnesota.  —  Cannon  River  Manufacturers 
Assoc.  v.  Rogers,  42  Minn.  123. 

New  Jersey.  —  Potts  v.  Whitehead,  20  N.  J. 
Eq.  55- 

New  York.- — Britton  v.  Phillips,  (Supm.  Ct. 
Gen.  T.)  24  How.  Pr.  (N.  Y.)  in. 

Ohio.  —  Longworth  v.  Mitchell,  26  Ohio  St. 
334- 

Texas.  —  Anderson  v.  Tinsley,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  i2i. 

West   Virginia.  —  Barrett  v.   McAllister,  33 
W.  Va.  738 ;  Dyer  v.  Duffy,  39  W.  Va.  148. 
Wisconsin.  —  Cheney  v.  Cook,  7  Wis.  413. 
See  also  the  title  Contracts,  vol.  7,  p.  133 
el  seq. 

Last  Moment  of  Last  Day  Allowed  for  Accept- 
ance. —  Where  a  party  has  a  stipulated  time 
within  which  to  accept  an  offer,  it  is  the  general 

rule  that  he  has  until  the  last  moment  of 
the  last  day.  Veith  v.  McMurtry,  26  Neb. 
341- 

But  he  must  act  at  a  reasonable  time  of  the 
day,  which  is  to  be  regulated  by  all  the  circum- 
stances of  the  case.  Therefore  the  acceptance, 
though  within  the  time  limited,  if  it  be  near  its 
termination,  must  be  made  at  a  proper  place  and 
within  sufficient  time  to  allow  the  other  party 
to  protect  his  interests  and  act  with  due  caution 
and  consideration  in  the  completion  of  the  con- 
tract. Thus,  where  a  person  to  whom  the  offer 
was  made  went  to  the  house  of  the  other  party, 
half  a  mile  from  his  place  of  business,  between 
eleven  and.  twelve  o'clock  at  night  after  he  had 
gone  to  bed,  it  was  held  that  the  acceptance  was 
not  in  time.    Curtis  v.  Blair,  26  Miss.  309. 

And  see  generally  the  title  Time  (Computa- 
tion of),  vol.  28,  p.  209. 
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later  time,1  or  he  may  extend  the  time  for  acceptance.2 

e.  Effect  of  Acceptance.  —  When  an  offer  is  duly  accepted  the  minds 
of  the  parties  meet  and  mutuality  of  obligation  is  created,  thus  terminating 
the  right  to  withdraw  the  offer,  bringing  into  existence,  at  the  moment  of 
acceptance,  a  valid  and  binding  contract  from  which  neither  party  can  recede.3 

/.  Option  Distinguished  from  Contract  of  Sale.  —  At  seeming 
variance  with  the  principles  here  stated  is  the  doctrine  which  obtains  in  regard 
to  options.  By  giving  an  option  the  owner  of  real  estate  binds  himself  for  a 
limited  time  to  sell,  while  the  other  party  is  not  bound  to  purchase,  though 
he  has  the  right  to  do  so  at  any  time  during  the  prescribed  period.  On  its 
face  it  would  seem  that  the  necessary  element  of  mutuality  is  wanting,  but 
this  is  seeming  only  and  not  real.  An  option  is  not  a  contract  to  purchase, 
but  is  a  separate  and  independent  contract  by  which  the  one  party  surrenders 
to  the  other  for  a  limited  time  his  right  to  withdraw  the  offer  to  sell.  The 
exercise  of  the  option  is  an  acceptance  of  the  offer  to  sell,  thereby  creating  a 
valid  contract  of  sale.4 

3.  Form  of  Contract  —  in  General.  —  No  particular  words  or  form  of  words 
are  required  to  constitute  a  contract  to  buy  or  sell  real  estate.  It  is  only 
necessary  that  the  parties  should  use  such  words  as  will  express  their  intention.5 
The  contract  may  be  in  the  form  of  a  letter,6  or  a  receipt,7  or  a  bond,  the 
condition  of  which  is  to  convey  land,  commonly  called  a  bond  for  title.8  An 
instrument  intended  to  convey  the  premises,  but  which  is  inoperative  as  a 


1.  Waiver  of  Time  Limit.  —  Longfellow  v. 
Moore,  102  111.  289;  Gough  v.  Loomis,  (Iowa 
1904)  99  N.  W.  Rep.  295.  As  to  the  subject  of 
waiver  in  general,  see  the  title  Waiver,  post. 

2.  Extending  Time  for  Acceptance. —  Branson 
v.  Stammers,  28  W.  R.  180. 

3.  Acceptance  Completes  Contract — England. 
—  Honeyman  v.  Marry att,  6  H.  L.  Cas.  112,  4 
Jur.  N.  S.  17,  affirming  21  Beav.  14. 

United  States.  —  Carr  v.  Duval,  14  Pet.  (U. 
S.)  77;  Ryan  v.  U.  S.,  136  U.  S.  68. 

Alabama.  —  Fulenwider  v.  Rowan,  136  Ala. 
287. 

California.  —  Vassault  v.  Edwards,  43  Cal. 
458. 

Illinois.  —  Perkins  v.  Hadsell,  50  111.  216. 
Iowa.  —  Moore  v.  Pierson,  6  Iowa  279. 
Kansas.  —  Chadsey    v.    Condley,    62  Kan. 
853. 

Massachusetts.  —  Boston,  etc.,  R.  Co.  v.  Bart- 
lett,  3  Cush.  (Mass.)  224. 

Michigan.  —  Wilcox  v.  Cline,  70  Mich.  517. 

Mississippi.  —  Curtis  v.  Blair,  26  Miss.  309. 

New  York.  —  Gates  v.  Dudgeon,  173  N.  Y. 
426.  reversing  72  N.  Y.  App.  Div.  562. 

West  Virginia.  —  Weaver  v.  Burr,  3 1  W.  Va. 
736. 

4.  Option  Distinguished  from  Contract  of  Sale.  — 
"  The  sale  of  an  option  is  an  executed  contract. 
That  is  to  say,  the  lands  are  not  sold.  The  con- 
tract is  not  executed  as  to  them,  but  the  option 
is  ns  completely  sold  and  transferred  in  pra- 
senti  as  a  piece  of  personal  property  instantly 
delivered  on  payment  of  the  price."  Ide  v. 
Leiser,  10  Mont.  5,  quoted  in  Fulenwider  v. 
Rowan,  136  Ala.  287. 

For  a  Full  Discussion  of  the  subject  of  options, 
see  the  title  Options,  vol.  21,  p.  924.  See  also 
the  following  cases:  Fulenwider  v.  Rowan,  136 
Ala.  287;  Vance  v.  Newman,  (Ark.  1904)  80 
S.  W.  Rep.  574 ;  Benson  v.  Shotwell,  87  Cal. 
49;  Hazleton  v.  Le  Due,  10  App.  Cas.  (D.  C.) 


379;  Allison  v.  Cocke,  106  Ky.  763;  Gira  v. 
Harris,  14  S.  Dak.  537;  Anderson  v.  Wallace 
Lumber,  etc.,  Co.,  30  Wash.  147 ;  Monongah 
Coal,  etc.,  Co.  v.  Fleming,  42  W.  Va.  538. 

5.  No  Particular  Form  Necessary.  —  Evans  v. 
Prothero,  2  Macn.  &  G.  322  ;  Barry  v.  Coombe, 
1  Pet.  (U.  S.)  640;  Hurley  v.  Brown,' 98  Mass. 
S4S  ;  Colt  v.  Selden,  5  Watts  (Pa.)  525. 

An  Agreement  to  Execute  and  Deliver  a  Deed 
of  specified  premises  includes  an  agreement  to 
sell,  and,  therefore,  sufficiently  expresses  a  con- 
tract to  that  effect.  Martin  v.  Colby,  42  Hun 
(N.  Y.)  1. 

6.  Contract  in  Form  of  Letter.  —  Sayre  v.  Wil- 
son, 86  Ala.  131  ;  Thames  L.  &  T.  Co.  v.  Be- 
ville,  100  Ind.  309;  Knight  zr.  Cooley,  34  Iowa 
218;  Yoder  v.  White,  75  Mo.  App.  155;  Otis 
v.  Payne,  86  Tenn.  663  ;  Matteson  v.  Scofield, 
27  Wis.  671. 

7.  Contract  in  Form  of  Receipt. —  Eppich  v. 
Clifford,  6  Colo.  493  ;  McWilliams  v.  Lawless, 
15  Neb.  131  ;  Raubitschek  v.  Blank,  80  N.  Y. 
478;  Phillips  v.  Swank,  120  Pa.  St.  76. 

An  instrument  which  contains  all  the  essen- 
tials of  a  complete  contract  for  the  sale  of  real 
estate  may  be  treated  as  such,  although  in  form 
it  purports  merely  to  be  a  receipt.  Schweitzer 
v.  Connor,  57  Wis.  177. 

8.  Bond  for  Title.  —  Kennedy  v.  Kennedy,  2 
Bibb  (Ky.)  463. 

A  bond  in  a  penalty  for  the  conveyance  of 
land  is  not  merely  an  option  to  convey  the  land 
or  to  pay  the  prescribed  penalty,  but  is  an  agree- 
ment to  convey.  The  penalty  is  regarded  as 
security  for  the  performance  of  the  agreement 
to  convey  which  equity  will  specifically  enforce. 
Ewins  v.  Gordon,  jo  N.  H.  444. 

Previous  Parol  Agreements  Herged  in  Bond.  — 
Bullett  v.  Worthington,  3  Md.  Ch.  99. 

Presumption  of  Consideration.— In  the  case  of 
a  bond  for  title  a  consideration  is  presumed. 
Calmes  v.  Buck,  4  Bibb  (Ky.)  453. 
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deed  because  of  some  defect  or  informality  in  its  execution,  may  nevertheless 
be  good  as  a  contract  to  convey.1 

Reference  to  Other  Documents.  —  It  is  not  essential  to  the  validity  of  a  contract 
that  it  should  be  contained  in  a  single  instrument,  ft  is  sufficient  if  the 
instrument  which  has  been  executed  refers  to  other  documents  for  particulars 
of  any  sort  instead  of  setting  them  out.3 

Use  of  the  Word  "Heirs."  —  The  use  of  the  word  "  heirs  "  in  a  contract  to  sell 
real  estate  is  not  necessary  in  order  to  constitute  the  contract  one  for  the  sale 
of  the  fee  simple.  The  common-law  rule  applicable  to  deeds  in  this  respect 
does  not  apply  to  contracts  to  sell,  as  to  which  the  intention  governs  without 
regard  to  technical  words.3 

4.  Consideration.  —  A  contract  for  the  purchase  or  sale  of  land,  like  other 
executory  contracts,  requires  a  consideration  to  support  it.4  The  usual  con- 
sideration of  the  contract  between  a  vendor  and  purchaser  lies  in  the  mutual 
promises  of  the  parties;  that  is,  the  promise  of  the  one  to  sell  is  the  con- 
sideration of  the  promise  of  the  other  to  purchase,  and  vice  versa.'1'  Some- 
times, however,  a  promise  to  sell  without  a  corresponding  promise  to  purchase 
is  rendered  valid  and  binding  by  the  payment  of  money,  or  by  some  other 
thing  of  value  passing  from  the  purchaser  to  the  vendor.  This  constitutes 
what  is  commonly  called  an  "option."6  But  a  promise  to  sell  without 
either  a  promise  to  buy  or  a  valuable  consideration  is  nudum  pactum  and 
unenforceable.7 


1.  Insufficient  Deed  Held  Good  as  Contract  to 
Convey.  —  Howard  v.  Zimpelman,  (Tex.  1890) 
14  S.  W.  Rep.  59. 

Thus,  a  deed  which  is  inoperative  because  not 
acknowledged  as  required  by  law  is  nevertheless 
good  as  a  valid  contract  for  a  deed.  Edson  v. 
Knox,  8  Wash.  642. 

2.  Contract  Contained  in  Several  "Writings. — 
Yoder  v.  White,  75  Mo.  App.  155. 

Reference  to  Other  Documents.  —  In  re  Lind- 
say, 72  L.  T.  N.  S.  832 ;  Sayre  v.  Wilson,  86 
Ala.  151  (reference  to  plat  showing  prices  of 
lots)  ;  Delogny  v.  Mercer,  43  La.  Ann.  205 
(reference  to  prospectus)  ;  Schoen  v.  Wagner, 
1  N.  Y.  App.  Div.  298. 

A  contract  for  the  sale  of  land  which  accu- 
rately describes  it  and  states  the  amount  and 
time  of  payment  therefor  is  not  invalid  for  un- 
certainty in  that  it  is  declared  to  be  "  subject 
to  the  conditions  in  a  formal  contract  as  to 
clearing  streets,  improvements,  etc.,"  and  to  be 
surrendered  "  on  delivery  of  formal  contract  or 
deed."    Kafns  v.  Olny,  80  Cal.  90. 

Reference  to  Connect  Writing's.  —  When  a 
contract  consists  of  several  writings,  parol  evi- 
dence is  not  admissible  to  connect  them,  but 
there  must  be  a  reference  in  the  one  to  the 
other.  When  the  reference  is  clear,  however, 
parol  evidence  is  admissible  to  identify  the 
document  referred  to.  Oliver  v.  Alabama  Gold 
L.  Ins.  Co.,  82  Ala.  426. 

3.  Use  of  Word  "Heirs." — Bodley  v.  Fergu- 
son, 30  Cal.  511  ;  Gaule  v.  Bilyeau,  25  Pa.  St. 
521;  M'Farson's  Appeal,  n  Pa.  St.  511;  Phil- 
lips v.  Swank,  120  Pa.  St.  76. 

In  some  jurisdictions  the  use,  in  deeds,  of 
the  word  "  heirs "  in  order  to  pass  the  fee 
simple,  has  been  dispensed  with  by  statute. 
See  the  title  Estates,  vol.  11,  p.  367. 

4.  Necessity  of  Consideration  in  Gen»ra!.  — 
See  the  title  Consideration,  vol.  6,  p.  667. 

5.  Mutual  Promises  as  Consideration.  —  Smith 
V.  Reynolds,  3  McCrary  (U.  S.)  157;  Cone  v. 


Cone,  118  Iowa  458;  Gill  v.  Bradley,  21  Minn. 
15;  Rodman  v.  Robinson,  134  N.  Car.  503; 
Capehart  v.  Hale,  6  W.  Va.  547 ;  Maxon  v. 
Gates,  112  Wis.  196.  As  to  mutual  promises 
in  general,  see  the  title  Consideration,  vol.  6, 
p.  727- 

"  When  there  is  a  promise  to  sell  but  no 
promise  to  buy,  there  is  no  contract.  It  is  a 
promise  without  consideration."  Smith  v.  Rey- 
nolds, 3  McCrary  (U.  S.)  137. 

6.  See  the  title  Options,  vol.  21,  p.  924. 
The  Purchase  of  One  Parcel  of  real  estate  is 

a  sufficient  consideration  to  support  a  contem- 
poraneous agreement  by  the  vendor  to  sell  to 
the  purchaser  an  adjoining  parcel.  Myers  v. 
Metzger,  61  N.  J.  Eq.  522. 

See  also  McCarty  v.  May,  (Tex.  Civ.  App. 
!9°3)  74  S.  W.  Rep.  804.  In  this  case  A  con- 
veyed land  to  B  at  the  request  of  C  who  prom- 
ised to  convey  certain  other  land  to  A,  and 
such  promise  was  the  inducement  for  the  con- 
veyance made  by  A.  On  these  facts  it  was 
held  that  C's  promise  was  supported  by  a  suffi- 
cient consideration. 

Adequacy  of  Consideration. —  In  Simms  v.  Lide. 
94  Ga.  SS3,  it  was  held  that  five  dollars  was  an 
adequate  consideration  for  an  option  for  six 
months  on  land  worth  four  thousand  dollars. 

Presumption  of  Consideration.  —  A  bond  for 
title  or  other  promise  to  sell  made  under  seal 
is  presumed  to  rest  on  a  valuable  consideration. 
See  supra,  this  section,  3.  Form  of  Contract. 

Recitals  of  Contract.  —  The  recital  of  a  con- 
sideration and  acknowledgment  of  the  receipt 
thereof  in  the  contract  estops  the  vendor  to 
deny  the  payment  for  the  purpose  of  defeating 
the  contract,  though  the  payment  may  be  dis- 
proved for  the  purpose  of  recovering  the  con- 
sideration money.  McPherson  v.  Fargo,  10  S. 
Dak.  61  i  :  Eborn  v.  Cannon,  32  Tex.  231. 

7.  Smith  v.  Bateman,  2s  Colo.  241  ;  Krause  v. 
Kraus,  162  111.  328;  Lanier  v.  Brooker,  65  Ga. 
761;  Nagengast  v.  Alz,  93  Md.  522;  Darr  v. 
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5.  Construction  and  Effect  of  Contract  —  a.  In  General.  —  The  rules  and 
principles  governing  the  construction  of  contracts  in  general  have  been 
treated  elsewhere  in  this  work.1 

intent  of  Parties  —  In  all  eases  the  intent  of  the  parties  is  the  main  con- 
sideration, and  the  contract  will  always  be  so  interpreted  as  to  give  effect  to 
that  intent.2 

Construction  by  Parties.  —  Where  the  contract  is  ambiguous  in  its  terms,  the 
practical  construction  of  the  parties  will  be  considered  in  determining  their 
rights  and  be  held  to  be  controlling.3 

b.  Executed  or  Executory  Contracts.  —  It  has  been  said  that  when 
articles  of  agreement  are  entered  into  for  the  sale  and  purchase  of  land,  the 
purchaser  is  in  equity  considered  as  the  owner  of  the  land,  subject  to  the 
payment  of  the  purchase  money;  that  he  is  regarded  as  trustee  of  the  pur- 
chase money  for  the  vendor,  and  the  vendor  is  treated  as  a  trustee  for  the 
purchaser  of  the  legal  title,  having  no  interest  in  the  land  beyond  the  amount 
of  the  purchase  money  due;  and  that  such  effect  results  not  from  the  payment 
of  the  purchase  money,  but  from  the  contract.4  This  statement,  however,  is 
much  too  comprehensive,  because  it  is  well  settled  that  a  contract  of  sale  may 
or  may  not  operate  to  transfer  the  equitable  title  to  the  purchaser  accordingly 
as  the  contract  is  executed  or  executory  —  that  is,  accordingly  as  the  trans- 
action amounts  to  a  present  sale,  or  constitutes  merely  an  agreement  that  the 
vendor  will  make  the  sale  at  a  future  time;5  and  whether  it  is  the  one  or  the 
other  is  a  matter  which  rests  in  the  intention  of  the  parties.6 

Language  Expressive  of  Intent.  —  Generally  speaking,  the  use  of  words  of  present 
assurance,  such  as  "  has  sold,"  and  the  like,  indicates  an  executed  contract,' 
and  conversely,  an  executory  contract  is  usually  expressed  by  the  words 
"  agrees  to  sell,"  or  equivalent  words ;  8  but  in  neither  case  are  such  words 
controlling,  because  greater  regard  is  to  be  paid  to  the  clear  intent  of  the 
parties  than  to  any  particular  words  that  they  may  have  used  in  expressing 
their  intent.9 


Mummert,  57  Neb.  378 ;  Tidball  v.  Challburg, 
(Neb.  1903)  93  N.  W.  Rep.  679. 

Promise  Without  Consideration  a  Mere  Offer.  — 
A  promise  by  one  party  to  sell  without  either 
a  corresponding  promise  by  the  other  party  to 
purchase  or  a  valuable  consideration  moving 
from  such  other  party  is  a  mere  offer  and  not  a 
complete  contract.  See  supra,  this  section,  2. 
Offer  and  Acceptance. 

1.  See  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  1. 

2.  Intent  of  Parties.  —  Defraunce  v.  Brooks, 
8  W.  &  S.  (Pa.)  67. 

The  terms  and  conditions  of  the  alienation  of 
real  property  are  susceptible  of  all  the  modifi- 
cations which  the  will  of  the  parties  can  suggest 
except  such  as  are  forbidden  by  law,  and  the 
courts  are  bound  to  enforce  them  as  made. 
They  cannot  widen  or  restrain  (he  terms  and 
conditions  of  a  contract  because  those  terms  and 
conditions  may  be  of  unusual  character  and 
apparently  unreasonable.  Bagley  7'.  Rose  Hill 
Sugar  Co.,  hi  La.  249. 

Statutory  Provisions  - — In  Nebraska  the  rule 
stated  in  the  text  has  been  enacted  by  statute. 
Jackson  v.  Phillips,  57  Neb.  189. 

3.  Constriction  by  Parties  — Murray  v.  Nick- 
erson,  90  Minn.  197.  And  see  generally  the 
title  Interpretation  and  Construction,  vol. 
17,  P-  23. 

4.  Status  of  Purchaser  in  Eqnitv  — See  the 
title  Equity,  vol.  ii,  pp.  181,  183;  Dunn  v. 
Yakish,  10  Okla.  388;  Siter's  Appeal,  26  Pa. 
St.  178. 


5.  Executory  Contract  Distinguished  fiom  "Exe- 
cuted Contract.  —  An  executory  contract  is  a 
mere  agreement  to  sell,  while  an  executed  con- 
tract recites  the  terms  of  a  sale  actually  made. 
Miller  v.  Corey,  15  Iowa  166.  See  also  Thomp- 
son v.  Mylne,  6  La.  Ann.  84. 

6.  Intent  Governs.  —  Walker  v.  Douglas,  70 
111.  445.  And  see  generally  the  title  Interpre- 
tation and  Construction,  vol.  17,  p.  1. 

7.  Words  of  Present  Assurance  —  Iowa.  —  Mil- 
ler v.  Corey,  15  Iowa  166;  Sackett  v.  Osborn, 
26  Iowa  146;  Nunngesser  v.  Hart,  122  Iowa 
647. 

Kansas.  —  Gilmore  v.  Gilmore,  60  Kan.  606. 
Maryland.  —  Brewer  v.  Herbert,  30  Md.  301, 
96  Am.  Dec.  582. 

Oklahoma.  —  Dunn  v.  Yakish,  10  Okla.  388. 
Texas.  —  Yeary  v.  Crenshaw,   30  Tex.  Civ. 
App.  399. 

8.  Words  of  Future  Assurance.  —  Peck  v.  Be- 
miss,  10  La.  nnn.  160;  Bennett  v.  Fuller,  29 
La.  Ann.  663. 

Provisions  for  Making  Title  at  Future  Time.  — 
It  has  been  held  that  where  a  contract  provides 
for  the  making  of  the  title  at  a  future  time,  this 
negatives  the  idea  of  a  present  sale.  Broad- 
well  v.  Raines,  34  La.  Ann.  677.  Even  though 
the  purchaser  pays  part  of  the  purchase  money. 
Thompson  v.  Duson,  40  La.  Ann.  712. 

9.  Contract  Held  Executory  Though  Word 
"  Sold  "  Was  Usel  —  Illinois.  —  Walker  v.  Doug- 
las, 70  111.  445. 

Iozva.  —  Meyer  v.  Dubuque  County,  49  Iowa 
193;  Nunngesser  v.  Hart,  122  Iowa  647. 
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Naming  Future  Time  for  Execution  of  Deed.  —  The  mere  fact  that  the  deed  is  not 
to  be  executed  until  some  future  date  does  not  make  the  contract  of  sale 
executory.1 

Acts  Pursuant  to  Contract.  —  The  acts  of  the  parties  sometimes  indicate  their 
intent  and  thereby  determine  the  character  of  the  contract.  Thus,  a  contract 
is  clearly  executed  when  the  purchaser  pays  the  purchase  money  and  takes 
possession,  whatever  may  be  the  language  employed.2  But  the  mere  fact 
that  the  vendor  permits  the  purchaser  to  take  possession  does  not  necessarily 
constitute  the  transaction  a  completed  sale.  The  contract  as  a  whole  may 
indicate  a  different  intent.3 

Importance  of  Distinction.  — The  distinction  is  often  important  as  involving  the 
rights  and  liabilities  of  the  parties  between  the  time  of  the  making  of  the 
contract  and  the  execution  and  delivery  of  the  deed.4 

c  Dependent  or  Independent  Stipulations.  —  It  not  infrequently 
becomes  a  question  whether  mutual  stipulations  in  a  contract  are  dependent 
one  on  the  other  or  whether  they  are  independent.  The  established  rule  is 
that  this  question  is  to  be  determined  by  the  intention  and  meaning  of  the 
parties  as  shown  by  the  instrument  and  by  the  application  of  common  sense 
to  each  particular  case,  to  which  intention,  when  once  discovered,  all  technical 
forms  of  expression  must  give  way.5    If  the  mutual  stipulations  go  to  the 


Massachusetts.  —  Atwood  v.  Cobb,  16  Pick. 
(Mass.)  227. 

Missouri.  —  Sharp  v.  Colgan,  4  Mo.  29. 

New  York.  —  Jackson  v.  Myers,  3  Johns.  (N. 
Y.)  388;  Jackson  v.  Clark,  3  Johns.  (N.  Y.) 
424;  Ives  v.  Ives,  13  Johns.  (N.  Y.)  235;  Jack- 
son v.  Moncrief,  5  Wend.  (N.  Y.)  26. 

Pennsylvania.  —  Stouffer  v.  Coleman,  1 
Yeates  (Pa.)  393  ;  Neave  v.  Jenkins,  2  Yeates 
(Pa.)  107;  Sherman  v.  Dill,  4  Yeates  (Pa.) 
295  ;  Stewart  v.  Lang,  37  Pa.  St.  201  ;  Daubert 
v.  Pennsylvania  R.  Co.,  155  Pa.  St.  178. 

Tennessee.  —  Stidham  v.  McCarver,  (Tenn. 
Ch.  1900)  57  S.  W.  Rep.  212. 

Texas.  —  Dull  v.  Blum,  68  Tex.  299  ;  Tayler 
v.  Taul,  88  Tex.  665,  affirming  (Tex.  Civ.  App. 
1895)  3i  S.  W.  Rep.  1085. 

1.  Future  Execution  of  Deed. —  Miller  v.  Corey, 
15  Iowa  1 66. 

2.  Payment  Made  and  Possession  Taken.  — 
Hunt  v.  Rowland,  22  Iowa  53  ;  Nunngesser  v. 
Hart,  122  Iowa  647. 

Payment  Held  Not  to  Show  Executed  Contract. 
—  In  Stewart  v.  Fowler,  37  Kan.  677,  the  pur- 
chaser paid  a  part  of  the  price  in  cash,  and 
agreed  to  make  further  payments  at  a  future 
time  and  to  give  a  mortgage  for  the  residue  of 
the  price.  The  vendor  agreed  that  he,  after 
such  payment  was  made  and  mortgage  given, 
would  execute  a  deed  to  the  purchaser  and  de- 
liver possession  of  the  land  to  him.  The  con- 
tract further  provided  that  if  the  purchaser 
failed  to  make  the  agreed  payment  and  execute 
the  mortgage,  then  the  money  already  paid  by 
him  should  be  forfeited  to  the  vendor.  It  was 
held  that  this  constituted  a  contract  to  sell  and 
not  a  sale. 

3.  Effect  of  Giving  Possession.  —  Broadwell 

v.  Raines,  34  La.  Ann.  677.  , 

Vendor's  Title  Incomplete.  —  In  Clark  v. 
Comford,  45  La.  Ann.  502,  it  was  held  that 
notwithstanding  the  fact  that  possession  was 
given  to  the  purchaser,  the  transaction  was 
not  a  sale  but  a  "  promise  of  sale  "  where  it 
appeared  at  the  time  of  the  making  of  the  con- 
tract, that  the  vendor's  title  to  the  land  had 


not  been  confirmed  by  the  government,  and 
that  until  such  confirmation  the  number  of 
acres  to  be  purchased  and  the  amount  to  be 
paid  would  remain  uncertain. 

4.  Practical  Importance  of  Distinction  —  Lia- 
bility for  Taxes.  —  Thus  in  Nunngesser  v.  Hart, 
122  Iowa  647,  a  vendee  who  was  compelled  to 
pay  taxes  assessed  intermediate  the  making  of 
the  contract  of  sale  and  the  execution  and  de- 
livery of  the  deed  was  permitted  to  recover  the 
amount  thereof  from  the  vendor  on  the  ground 
that  the  contract  was  executory,  and  that  the 
vendor  was  the  owner  of  the  premises  up  to 
the  time  of  the  conveyance. 

In  Miller  v.  Corey,  15  Iowa  166,  on  the  other 
hand,  it  was  held  that  the  vendee  was  liable 
for  taxes  assessed  on  the  property  after  the 
making  of  the  contract  of  sale,  because  the 
contract  was  executed  and  therefore  operated 
to  divest  the  vendor  of  his  ownership,  though 
a  conveyance  had  not  been  made. 

Depreciation  or  Increase  in  Value.  —  In  the 
case  of  an  executed  contract  of  sale,  the  pur- 
chaser must  sustain  the  loss  if  the  estate  be 
destroyed  between  the  agreement  and  convey- 
ance, and  will  be  entitled  to  any  benefit  which 
y  accrue  to  it  in  the  interim.  Paine  v. 
Meller,  6  Ves.  Jr.  349 ;  Brewer  v.  Herbert,  30 
Md.  301,  96  Am.  Dec.  582. 

Right  to  Maintain  Possessory  Action.  —  An 
executory  contract  to  sell  as  distinguished  from 
a  present  sale  does  not  make  the  vendee  the 
owner  of  the  land,  but  merely  gives  him  the 
right  of  becoming  the  owner  at  a  future  time, 
and,  therefore,  until  the  performance  of  the 
agreement  to  sell,  he  cannot  maintain  an  ac- 
tion for  the  possession  of  the  premises.  Peck 
v.  Bemiss,  10  La.  Ann.  160.  See  also  Chappell 
v.  McKnight,  108  111.  570,  holding  that  an  ex- 
ecutory contract  of  sale  gives  the  purchaser  no 
right  of  possession. 

5.  Dependent  or  Independent  Stipulations  — 
Rule  of  Construction.  —  Fulenwider  v.  Rowan, 
136  Ala.  308;  Glenn  v.  Rossler,  156  N.  Y.  161, 
affirming  88  Hun  (N.  Y.)  74.     And  see  gen- 
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whole  consideration  on  both  sides,  they  are  dependent  —  that  is,  they  are 
mutual  conditions,  and  nonperformance  by  one  party  absolves  the  other  from 
the  duty  of  performing  the  stipulations  on  his  part;  but  if  a  stipulation  does 
not  go  to  the  whole  consideration,  and  a  breach  thereof  can  be  compensated 
in  damages,  such  stipulation  must  be  construed  as  independent.1 

d.  Separable  or  Entire  Contracts  —  one  contract  contained  in  several 
instruments.  —  Sometimes  separate  instruments  will  be  construed  together  as 
constituting  a  single  contract,2  but  the  mere  fact  that  several  instruments 
providing  for  the  sale  of  real  estate  by  one  party  to  the  other  were  executed 
contemporaneously  does  not  constitute  them  interdependent  parts  of  a  single 
indivisible  contract.3 

Several  Contracts  in  One  Instrument.  —  Where  several  parcels  of  real  estate  are 
embraced  in  a  single  instrument  by  which  they  are  agreed  to  be  sold,  the 
question  arises  whether  the  contract  is  entire  or  divisible,  that  is,  whether 
there  is  but  one  contract  or  as  many  contracts  as  there  are  parcels.  The 
general  rule  is,  that  in  the  absence  of  any  contrary  indication  in  the  instrument 
or  any  proof  of  explanatory  facts,  when  property  is  sold  by  a  single  contract 
in  separate  lots,  the  contract  is  divisible.4  But  here,  as  in  other  cases  of  the 
interpretation  of  contracts,  the  intention  of  the  parties  will  govern,  and  a 

four  contracts  to  that  end,  each  covering  a  par- 
ticular quarter  of  the  said  section  and  fixing 
the  price  thereof  and  the  terms  of  payment. 
No  one  of  the  contracts  contained  any  reference 
to  any  of  the  others,  nor  did  the  reason  for 
dividing  the  transaction  into  four  separate  and 
distinct  parts  appear.  It  was  held  that  these 
contracts  were  independent  and  that  conse- 
quently a  reservation  in  each  contract  of  the 
right  of  forfeiture  for  nonpayment  of  the  price 
related  only  to  the  quarter-section  described 
therein  and  not  to  the  entire  section* 

4.  Presumed  to  Be  Divisible.  —  Poole  v.  Sher- 
gold,  i  Cox  Ch.  273 ;  Graver  v.  Scott,  80  Pa. 
St.  92. 

In  Bolton  v.  Huling,  195  111.  384,  it  was  held 
that  a  paper  containing  separately  signed  offers 
to  sell  one  parcel  of  real  estate  and  to  buy  an- 
other, respectively,  though  with  a  single  in- 
dorsement of  acceptance  by  the  other  party  to 
the  transaction,  constituted  separate  and  dis- 
tinct contracts. 

Contract  Made  Divisible  by  Its  Terms.  —  In 
Hunt  v.  Siemers,  22  Tex.  Civ.  App.  94,  a  con- 
tract was  held  to  be  divisible  by  its  terms  where 
it  provided  for  the  sale  of  two  tracts  of  land  at 
a  certain  price  per  acre,  but  the  vendor  re- 
served the  right  to  refuse  to  sell  one  of  the 
tracts  in  case  the  title  to  any  part  thereof 
should  prove  defective. 

Several  Tracts  Owned  by  Different  Persons.  — 
Where  the  owners  of  separate  tracts  of  land 
make  a  contract  joint  in  form  by  which  they 
agree  to  sell  the  several  tracts  to  a  person 
named,  the  agreement  of  each  owner  is  a  sepa- 
rate contract  which  may  be  enforced  without 
reference  to  the  others.  Watkin  v.  Youll,  (Neb. 
1903)  96  N.  W.  Rep.  1042. 

Parol  Evidence.  —  Parol  evidence  is  admissible 
for  the  purpose  of  showing  whether  the  con- 
tracts were  separable  or  entire.  The  purpose 
and  effect  of  such  evidence  is  not  to  alter  the 
language  of  a  written  instrument,  but  to  define 
the  position  of  the  parties  and  the  nature  and 
condition  of  the  subject  of  a  contract.  Barn- 
hart  v.  Riddle,  29  Pa.  St.  92 ;  Miller  v.  Fich- 
thorn,  31  Pa.  St.  252.  And  see  generally  the 
title  Parol  Evidence,  vol.  21,  p.  1077. 
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erally  the  title  Illegal  Contracts,  vol.  15,  p. 
988.  The  rule  stated  in  the  text  is  recognized 
as  the  governing  principle  in  all  of  the  cases, 
though  there  has  been  more  or  less  a  want  of 
harmony  in  the  application  of  the  rule.  Glenn 
v.  Rossler,  156  N.  Y.  161. 

1.  Part  or  Whole  of  Consideration  Affected. — 
Columbia  Bank  v.  Hagner,  1  Pet.  (U.  S.)  465  ; 
Weaver  v.  Childress,  3  Stew.  (Ala.)  361  ;  Hays 
v.  Hall,  4  Port.  (Ala.)  374;  Fulenwider  v. 
Rowan,  136  Ala.  287. 

Thus,  where  the  contract  provides  for  the 
payment  of  the  price  in  instalments  and  that  a 
deed  shall  be  executed  and  delivered  to  the  pur- 
chaser when  all  or  a  certain  number  shall  have 
been  paid,  the  stipulations  as  to  the  payments 
are  independent,  and  the  vendor  may  sue  on 
each  instalment  as  it  matures ;  yet  when  the 
last  instalment  becomes  due,  the  payment  and 
the  conveyance  become  dependent  acts.  Grant 
v.  Johnson,  5  N.  Y.  247 ;  Beecher  v.  Conradt, 
13  N.  Y.  108;  Eddy  v.  Davis,  116  N.  Y.  247; 
Glenn  v.  Rossler,  156  N.  Y.  161,  affirming  88 
Hun  (N.  Y.)  74;  Johnson  v.  Wygant,  11  Wend. 
(N.  Y.)  49. 

In  Potter  v.  Potter,  43  Oregon  149,  a  husband 
agreed  on  payment  of  a  certain  sum  tc  convey 
a  parcel  of  real  estate  to  such  person  as  should 
be  designated  by  his  wife,  "  provided  "  the  wife 
should  relinquish  her  dower  interest  in  another 
tract  owned  by  the  husband  so  that  it  should 
become  exclusively  his  property,  and  it  was  held 
that  such  relinquishment  of  dower  was  one  of 
the  inducing  causes  and  a  material  part  of  the 
promise  to  convey,  and  that  therefore  the  con- 
tract was  not  divisible. 

2.  Contract  Embodied  in  Several  Writings.  — 
See  supra,  this  section,  3.  Form  of  Contract, 
paragraph  Reference  to  Other  Documents. 

Where  several  contracts  relate  to  the  same 
subject-matter,  and  are  entered  into  as  a  whole 
and  to  accomplish  a  single  purpose  therein 
clearly  expressed,  they  must  be  considered  as 
one  contract.  Morey  v.  Clopton,  (Kan.  App. 
1903)  77  N.  W.  Rep.  467. 

3.  Independent  Contracts.  —  In  Clark  v.  Neu- 
mann, 56  Neb.  374,  the  plaintiff  agreed  to  sell 
to  the  defendant  a  section  of  land,  executing 
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contract  will  be  construed  as  entire  where  one  paicel  appears  to  be  so  essential 
to  the  other  or  others  that  it  could  not  be  reasonably  supposed  that  the  pur- 
chase would  have  been  made  without  it.1  And  so  too  where  a  contract 
provides  for  the  sale  of  several  parcels  for  a  lump  consideration,  without 
specific  designation  or  agreement  as  to  the  value  of  the  particular  parcels,  it 
is  an  entire  contract.2 

6.  Other  Transactions  Distinguished  —  a.  Lease  — Though,  in  principle, 
the  distinction  between  a  contract  to  sell  land  and  a  lease  is  clear,  yet  it  is 
sometimes  a  matter  of  difficulty  to  determine  whether  a  particular  contract 
involves  the  one  transaction  or  the  other.  The  difficulty,  when  it  exists,  is 
occasioned  by  confusion  or  inaccuracy  in  the  terms  employed;  but  since  the 
object  of  construction  in  all  cases  is  to  ascertain  the  true  meaning  and  intent 
of  the  parties,  the  court  will  look  through  the  mere  matter  of  form  of  expres- 
sion and  construe  an  instrument  so  as  to  give  it  the  effect  that  the  parties 
intended.  Accordingly,  an  instrument  the  terms  of  which  taken  literally 
would  stamp  it  as  a  lease,  has  been  held  to  be  a  contract  of  sale.3 

b.  Will.  —  The  owner  of  real  estate  may  make  a  post-mortem  disposition 
thereof  either  by  act  inter  vivos  or  by  will,  and  whether  an  instrument 
executed  by  him  with  reference  to  such  disposition  is  to  be  construed  as  a 
contract  of  sale  or  as  a  will  depends  on  the  intent  which  the  instrument  dis- 
closes. If  the  instrument  contains  a  promise  to  sell  in  consideration  of  some 
act  done  or  liability  assumed  by  the  other  party,  then  it  is  a  present  contract 
for  the  sale  of  a  future  interest,  as  distinguished  from  a  will  which  is 
ambulatory  during  the  lifetime  of  the  testator.4 

c.  Option.  —  The  distinction  between  a  contract  to  purchase  or  sell  real 
estate  and  an  option  to  purchase  is  that  the  contract  to  purchase  or  sell  cre- 
ates a  mutual  obligation  on  the  one  party  to  sell  and  the  other  to  purchase, 
while  an  option  merely  gives  the  right  to  purchase  within  a  limited  time 
without  imposing  any  obligation  to  purchase.5 

II.  Estate  and  Title  —  1.  The  Estate.  —  If  a  contract  for  the  sale  of  real 
property  is  silent  as  to  the  estate  to  be  conveyed,  merely  providing  for  the 
sale  or  conveyance  of  certain  lands,  an  estate  in  fee  simple  is  usually  under- 
stood to  be  intended.6 

Estate  Defined.  — The  word  "estate"  is  defined  elsewhere  in  this  work.7 
Kinds  of  Estate.  —  Elsewhere  will  be  found  a  consideration  of  the  different 
kinds  of  estates.8 

2.  The  Title  —  a.  In  General.— The  word  "  title"  is  defined  and  its  nature 

considered  elsewhere  in  this  work.9 

b.  Executory  Contracts  —  (i)  Necessity  for  Good  Title  —  (a)  in  General. 
—  Executory  contracts  for  the  sale  of  real  property  often  expressly  stipulate 

1.  One  Parcel  Essential  to  Others,  —  Stoddart  5.  See  supra,  this  section,  2.  f.  Offer  and 
v.  Smith,  s  Binn.  (Pa.)  355.  Acceptance  —  Option  Distinguished  from  Con- 

2.  Several  Parcels  Sold  for  Gross  Sum.  —  Horse-      tract  of  Sale. 

man  v.  Horseman,  43  Oregon  83.  6.  Fee-simple  Estate.  —  Hughes  v.  Parker,  8 

3.  Lease  in  Form  Held  a  Contract  of  Sale. —  M.  &  W.  244;  Flinn  v.  Barber,  64  Ala.  193; 
Blitch  v.  Edwards,  96  Ga.  606;  Chenevert  v.  Witter  v.  Biscoe,  13  Ark.  423;  Lounsbery  v. 
Lemoine,  52  La.  Ann.  586;  Robinson  v.  Cheney,  Locander,  25  N.  J.  Eq.  555;  Matter  of  Hunter, 
17  Neb.  673;  Jackson  v.  Phillips,  57  Neb.  189.  1  Edw.  (N.  Y.)  1;  Jones  v.  Gardner,  10  Johns. 

4.  Sale  or  Devise. —  Thus,  in  Book  v.  Book,  (N.  Y.)  265.  See  also  Bower  v.  Cooper,  2  Hare 
104  Pa.  St.  240,  J.  executed  an  instrument  by  408. 

which  he  "  agreed  to  sell  "  real  estate  to  one  M.  A  Contract  for  a  Good  and  Sufficient  Deed  is 

with  the  right  to  retain  the  possession  and  en-  satisfied  only  by  a  conveyance  in  fee  simple, 

joyment  of  the  premises  during  his  lifetime.  Tremain  v.  Liming,  Wright  (Ohio)  644. 

M.,  who  also  executed  the  instrument,  agreed  7.  Estate  Defined.  —  See  the  title  Estate,  vol. 

to  make  certain   improvements   and  keep  the  11,  p.  358. 

premises  in  repair,  and  to  pay  a  life  annuity  to  8.  Kinds  of  Estates. —  See  the  title  Estates, 

J.'s  daughter.    It  was  held  that  this  was  a  con-  vol.  11,  p.  364. 

tract  of  sale  inter  vivos  and  not  a  will.    See  9.  Title  Defined.  —  See  the  titles  Real  Prop- 

also  Dreisbach  v.  Serfass,  126  Pa.  St.  32,  24  W.  erty,  vol.  23,  p.  933;  Title,  Ownership,  and 

N.  C.  (Pa.)  23.  Possession,  vol.  28,  p.  232. 
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for  the  kind  of  title  to  be  conveyed;1 
held  to  be  an  implied  undertaking  on 
and  in  equity,  to  make  a  good  title,2 

1.  Express  Stipulations.  —  See  infra,  this  divi- 
sion of  this  section,  b.  (4)  Express  Stipulations 
Concerning  Title  Construed. 

2.  Good  Title  Implied  —  England.  —  Hawkins 
v.  Shewen,  1  L.  J.  Ch.  148 ;  Ogilvie  v.  Fol- 
jambe,  3  Meriv.  53;  Ballard  v.  Way,  1  M.  & 
W.  520  ;  Purvis  v.  Rayer,  9  Price  488  ;  Doe  v. 
Stanion,  1  M.  &  W.  701  ;  Sharland  v.  Leif- 
child,  4  C.  B.  529,  56  E.  C.  L.  529  ;  Worthing- 
ton  v.  Warrington,  5  C.  B.  636,  57  E.  C.  L.  636  ; 
Souter  v.  Drake,  5  B.  &  Ad.  992,  27  E.  C.  L. 
250;  Hall  v.  Betty,  4  M.  &  G.  410,  43  E.  C.  L. 
215;  Geohegan  v.  Connolly,  8  Ir.  Ch.  598;  In 
re  Gloag,  23  Ch.  D.  320 ;  Keyse  v.  Heydon,  9 
Hare,  Appendix  lviii. 

United  States.  ■ —  Washington  v.  Ogden,  1 
Black  (U.  S.)  450 ;  Columbia  Bank  v.  Hagner, 
1  Pet.  (U.  S.)  4SS  ;  Moulton  v.  Chafee,  22  Fed. 
Rep.  26;  Gray  v.  Smith,  76  Fed.  Rep.  525. 

Alabama.  —  Cullum  v.  Branch  of  State  Bank, 
4  Ala.  21;  Hunter  v.  O'Neil,  12  Ala.  39; 
Thompson  v.  Christian,  28  Ala.  399 ;  Magee  v. 
McNillan,  30  Ala.  420 ;  Chapman  v.  Lee,  55 
Ala.  616;  Tobin  v.  Bell,  61  Ala.  125;  Flinn  v. 
Barber,  64  Ala.  193 ;  Goodlett  v.  Hansell,  66 
Ala.  151. 

California.  —  Turner  v.  McDonald,  76  Cal. 
177;  Easton  v.  Montgomery,  90  Cal.  307. 

Connecticut.  —  Abendroth  v.  Greenwich,  29 
Conn.  356. 

Colorado.  —  Taylor  v.  Williams,  2  Colo.  App. 
559- 

District  of  Columbia.  —  Presbrey  v.  Kline,  20 
D.  C.  513. 

Florida.  —  Holland  v.  Holmes,  14  Fla.  390. 

Georgia.- — -Ellis  v.  Lockett,  100  Ga.  730. 
But  see  McDonald  v.  Beall,  55  Ga.  288. 

Illinois.  —  Woodruff  v.  Thome,  49  111.  88 ; 
Mead  v.  Altgeld,  33  111.  App.  373,  affirmed  136 
111.  298 ;  Krause  v.  Kraus,  58  111.  App.  559. 

Indiana.  —  Puterbaugh  v.  Puterbaugh,  7  Ind. 
App.  280. 

Iowa. —  Shreck   v.    Pierce,    3    Iowa  350; 
Bartle  v.  Curtis,  68  Iowa  202 ;    McGuire  v. 
Blanchard,  107  Iowa  490. 

Kansas.  —  Durham  v.  Hadley,  47  Kan.  73. 

Kentucky.  —  Brown  v.  Starke,  3  Dana  (Ky.) 
316;  Andrews  v.  Word,  17  B.  Mon.  (Ky.)  518; 
Williams  v.  Potts,  1  J.  J.  Marsh.  (Ky.)  596. 

Maine.  —  Sibley  v.  Spring,  12  Me.  460;  Hill 
v.  Hobart,  16  Me.  164. 

Maryland.  —  Owings  v.  Baldwin,  8  Gill  (Md.) 
337;  Dorsey  v.  Hobbs,  10  Md.  412;  Foley  v. 
Crow,  37  Md.  51  ;  Ellicott  v.  White,  43  Md. 
145;  Rayner  v.  Wilson,  43  Md.  443;  Gill  v. 
Wells,  59  Md.  492. 

Massachusetts.  —  Swan  v.  Drury,  22  Pick. 
(Mass.)  485. 

Michigan.  —  Dwight  v.  Cutler,  3  Mich.  566  ; 
Allen  v.  Atkinson,  21  Mich.  360;  Dikeman  v. 
Arnold,  78  Mich.  455. 

Minnesota.  —  McManus  v.  Blackmarr,  47 
Minn.  331. 

Missouri.  —  Kent  v.  Allen,  24  Mo.  98;  Herry- 
ford  v.  Turner,  67  Mo.  296 ;  Mitchner  v. 
Holmes,  117  Mo.  185;  Birge  v.  Bock,  24  Mo. 
App.  330,  44  Mo.  App.  69  ;  Davis  v.  Watson,  89 
Mo.  App.  15. 


but  when  they  do  not  there  is  generally 
the  part  of  the  vendor,  available  at  law 
unless  the  purchaser  knows  at  the  time 

New  Hampshire.  —  Little  v.  Paddleford,  13 
N.  H.  168. 

New  Jersey.  —  Lounsbery  v.  Locander,  25  N. 
J.  Eq.  555;  Newark  Sav.  Inst.  v.  Jones,  37  N. 
J.  Eq.  449;  Meyer  v.  Madreperla,  68  N.  J.  L. 
258;  Keim  v.  Lindley,  (N.  J.  1895)  30  Atl.  Rep. 
1063. 

New  York.  —  Smith  v.  Rogers,  42  Hun  (N. 
Y.)  112;  Nathan  v.  Morris,  62  Hun  (N.  Y.) 
452 ;  Matter  of  Hunter,  1  Edw.  (N.  Y.)  1 ; 
Wilsey  v.  Dennis,  44  Barb.  (N.  Y.)  354  ;  Ever- 
son  v.  Kirtland,  4  Paige  (N.  Y.)  628;  Pomeroy 
v.  Drury,  14  Barb.  (N.  Y.)  418;  Bayliss  v. 
Stimson,  53  N.  Y.  Super.  Ct.  225  ;  Clute  v.  Rob- 
ison,  2  Johns.  (N.  Y.)  595 ;  Judson  v.  Wass, 
1 1  Johns.  (N.  Y.)  525 ;  Van  Eps  v.  Schenec- 
tady, 12  Johns.  (N.  Y.)  442;  Jackson  v.  Ayers, 
14  Johns.  (N.  Y.)  224;  Weinstock  v.  Levison, 
(Supm.  Ct.  Spec.  T.)  26  Abb.  N.  Cas.  (N.  Y.) 
244;  Burwell  v.  Jackson,  9  N.  Y.  535;  Dela- 
van  v.  Duncan,  49  N.  Y.  485  ;  Moore  v.  Wil- 
liams, 115  N.  Y.  592;  Vought  v.  Williams,  120 
N.  Y.  253;  Blanck  v.  Sadlier,  153  N.  Y.  556; 
Inness  v.  Willis,  48  N.  Y.  Super.  Ct.  192;  Tur- 
ner v.  Walker,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N. 
Y.)  379;  Flanagan  v.  Fox,  (C.  PI.  Gen.  T.)  6 
Misc.  (N.  Y.)  132;  Seymour  v.  Delancey,  6 
Johns.  Ch.  (N.  Y.)  222. 

North  Carolina.  —  Clanton  v.  Burges,  2  Dev. 
Eq.  (17  N.  Car.)  13;  Cox  v.  Jerman,  6  Ired. 
Eq.  (41  N.  Car.)  526 ;  Motts  v.  Caldwell,  Busb. 
Eq.  (45  N.  Car.)  289 ;  Kilpatrick  v.  Harris, 
Phil.  Eq.  (62  N.  Car.)  222;  Howarcl  v.  Kim- 
ball, 65  N.  Car.  175;  Batchelor  v.  Macon,  67  N. 
Car.  181;  Miller  v.  Feezor,  82  N.  Car.  192; 
Hughes  v.  McNider,  90  N.  Car.  252 ;  Castle- 
bury  v.  Maynard,  95  N.  Car.  281  ;  Leach  v. 
Johnson,  114  N.  Car.  87. 

Pennsylvania.  —  Dearth  v.  Williamson,  2  S. 
&  R.  (Pa.)  498;  Creigh  v.  Shatto,  9  W.  &  S. 
(Pa.)  82;  Freetly  v.  Barnhart,  51  Pa.  St.  279; 
Swain  v.  Fidelity  Ins.,  etc.,  Co.,  54  Pa.  St.  456  ; 
Swayne  v.  Lyon,  67  Pa.  St.  436. 

South  Carolina.  —  Tharin  v.  Fickling,  2  Rich. 
L.  (S.  Car.)  361  ;  Breithaupt  v.  Thurmond,  3 
Rich.  L.  (S.  Car.)  216;  Prothro  v.  Smith,  6 
Rich.  Eq.  (S.  Car.)  324. 

Tennessee.  —  Topp  v.  White,  12  Heisk. 
(Tenn.)  165;  Buchanan  v.  Alwell,  8  Humph. 
(Tenn.)  516. 

Texas. — •  Vardeman  v.  Lawson,  17  Tex.  10; 
Cooper  v.  Singleton,  19  Tex.  260 ;  Hurt  v. 
Blackburn,  20  Tex.  601  ;  Hubert  v.  Grady,  59 
Tex.  502 ;  Estell  v.  Cole,  62  Tex.  695  ;  Ogburn 
v.  Whitlow,  80  Tex.  239. 

Utah.  —  Leonard  v.  Woodruff,  23  Utah 
494. 

Virginia.  —  Mayo  v.  Purcell,  3  Munf.  (Va.) 
243 ;  Goddin  v.  Vaughn,  14  Gratt.  (Va.)  102 ; 
Hendricks  v.  Gillespie,  25  Gratt.  (Va.)  193; 
Jackson  v.  Ligon,  3  Leigh  (Va.)  161  ;  McAl- 
lister v.  Harman,  101  Va.  17. 

Washington.  —  Ankeny  v.  Clark,  1  Wash. 
549- 

West  Virginia.  —  Linkous  v.  Cooper,  2  W. 
Va.  67. 

Wisconsin.  —  Wright  v.  Young,  6  Wis.  1 27  ; 
Harrass  v.  Edwards,  94  Wis.  459. 

Volume  XXIX. 


Estate  and  Title. 


VENDOR  AND  PURCHASER. 


The  Title. 


the  contract  is  made  the  character  of  the  vendor's  title.1 

Assumption  of  Risk  by  Purchaser.  —  A  purchaser  may  prevent  any  implied  war- 
ranty of  title  from  arising  by  expressly  assuming  the  risks  of  title,  and  this  is 

sometimes  done.3 

(b)  Time  of  Existence.  —  In  the  absence  of  any  agreement  to  the  contrary  the 
vendor  need  not  have  a  good  title,  or  in  fact  any  title  even,  at  the  time  the 
contract  is  entered  into.3  It  is  at  least  sufficient  that  the  contract  is  made 
by  the  vendor  in  good  faith,  and  that  he  has  such  an  interest  in  the  subject- 
matter  of  the  contract,  or  is  so  situated  with  reference  thereto,  that  he  can 
convey  a  good  title  at  the  proper  time;4  and  there  is  good  authority  to  the 
effect  that,  if  good  faith  exists  and  the  vendor  is  able  in  season  to  convey  the 
title  he  has  undertaken  to  convey,  the  purchaser  will  not  be  permitted  to 
excuse  himself  from  its  acceptance,  though  the  vendor  had  not,  at  the  time 
the  contract  was  made,  such  title  and  capacity  to  convey  or  such  means  and 
right  to  acquire  them  as  would  enable  him  to  fulfil  the  contract  on  his  part.5 

At  Law  the  vendor  must  show  a  good  title  at  the  time  fixed  by  the  contract 


Where  Two  Parcels  Are  Sold  as  One  Tract 
a  good  title  to  both  is  essential.  Barton  v. 
Bouvier,  i  Phila.  (Pa.)  523,  12  Leg.  Int.  (Pa.) 
14. 

1.  Effect  of  Knowledge  of  Character  of  Title.  — 

See  infra,  this  subdivision  of  this  section,  (c) 
Knowledge  of  Defects. 

2.  Risk  Assumed.  —  Hartzell  v.  Crumb,  90  Mo. 
638 ;  Terte  v.  Maynard,  48  Mo.  App.  463 ; 
Lounsbery  v.  Locander,  25  N.  J.  Eq.  555 ; 
Classman  v.  Condon,  (Utah  1904)  76  Pac.  Rep. 
343- 

3.  Good  Title  Need  Not  Exist  at  Making  of  Con- 
tract —  England.  —  In  re  Bryant,  44  Ch.  D. 
218;  Games  v.  Bonnor,  54  L.  J.  Ch.  517;  Hib- 
blewhite  v.  M'Morine,  5  M.  &  W.  462 ;  Wilks 
v.  Smith,  10  M.  &  W.  355. 

Alabama.  —  Harris  v.  Carter,  3  Stew.  (Ala.) 
233  ;  Jones  v.  State,  100  Ala.  209. 

Arkansas.  —  Drennen  v.  Boyer,  5  Ark.  497. 

Connecticut.  —  Andrew  v.  Babcock,  63  Conn. 
109. 

District  of  Columbia.  —  Hazleton  v.  Le  Due, 
10  App.  Cas.  (D.  C.)  379. 

Florida.  —  Sanford  v.  Cloud,  17  Fla.  532. 

Illinois.  —  Monsen  v.  Stevens,  56  111.  335 ; 
Coddington  v.  Hoblit,  49  111.  App.  66 ;  Elder  v. 
Chapman,  70  111.  App.  288 ;  Rowersock  v.  Beers, 
82  111.  App.  396. 

Indiana.  —  Wright  v.  Blachley,  3  Ind.  101 ; 
Wiley  v.  Howard,  15  Ind.  169;  Morris  v.  Good- 
win, 1  Ind.  App.  481. 

Kentucky.  —  Smith  v.  Cansler,  83  Ky.  371; 
Tapp  v.  Nock,  89  Ky.  414;  Gaither  v.  O'Doh- 
erty,  (Ky.  1889)  12  S.  W.  Rep.  306. 

Massachusetts.  —  Trask  v.  Vinson,  20  Pick. 
(Mass.)  105. 

Minnesota.  —  George  v.  Conhaim,  38  Minn. 
338;  Townshend  v.  Goodfellow,  40  Minn.  312; 
Gregory  v.  Christian,  42  Minn.  304;  Duluth 
Loan,  etc.,  Co.  v.  Klovdahl,  55  Minn.  341 ;  Love- 
ridge  v.  Coles,  72  Minn.  57. 

Mississippi.  —  Gibson  v.  Newman,  1  How. 
(Miss.)  341  ;  Wiggins  v.  McGimpsey,  13  Smed. 
&  M.  (Miss.)  532;  Rutland  v.  Brister,  53  Miss. 
683. 

New  Jersey.  —  Drake  v.  Baker,  34  N.  J  L. 
358. 

New  rom.  —  tamp  v.  Morse,  5  Den.  (N.  Y.) 
161;  Harrington  v.  Higgins,  17  Wend.  (N.  Y.) 
376 ;  Friedman  v.  Dewes,  33  N.  Y.  Super.  Ct. 
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450 ;  Flanagan  v.  Fox,  (N.  Y.  City  Ct.  Gen.  T.) 
5  Misc.  (N.  Y.)  589;  Carr  v.  Dooley,  (Supm. 
Ct  Tr.  T.)  19  Misc.  (N.  Y.)  553;  Robb  v. 
Montgomery,  20  Johns.  (N.  Y.)  15. 

North  Carolina.  —  McNeill  v.  Fuller,  121  N. 
Car.  209. 

Pennsylvania.  —  Ley  v.  Huber,  3  Watts  (Pa.) 

367. 

Tennessee.  —  Blackmore  v.  Shelby,  8  Humph. 
(Tenn.)  439;  Goss  v.  Singleton,  2  Head 
(Tenn.)  67. 

Texas. — •  Tison  v.  Smith,  8  Tex.  147;  Taylor 
v.  Johnston,  19  Tex.  351;  Hollifield  v.  Land- 
rum,  31  Tex.  Civ.  App.  187. 

Virginia.  —  Syme  v.  Johnston,  3  Call  ( Va.) 
558.  _ 

Wisconsin.  —  Diggle  v.  Boulden,  48  Wis. 
477 ;  Oakes  v.  Buckley,  49  Wis.  592. 

See  also  the  title  Specific  Performance,  vol. 
26,  p.  114. 

4.  Made  in  Good  Faith,  etc.  —  Gray  v.  Smith, 
76  Fed.  Rep.  525 ;  Burks  v.  Davies,  85  Cal. 
114;  Easton  v.  Montgomery,  90  Cal.  307; 
Provident  Loan  Trust  Co.  v.  Mcintosh,  (Kan. 
1904)  75  Pac.  Rep.  498. 

In  Easton  v.  Montgomery,  90  Cal.  307,  the 
court  said :  "  It  is  not  necessary,  however, 
that  the  vendor  should  be  the  absolute  owner  of 
the  property  at  the  time  he  enters  into  the 
agreement  of  sale.  An  equitable  estate  in  land, 
or  a  right  to  become  the  owner  of  the  land,  is 
as  much  the  subject  of  sale  as  is  the  land  itself, 
and  whenever  one  is  so  situated  with  reference 
to  a  tract  of  land  that  he  can  acquire  the  title 
thereto,  either  by  the  voluntary  act  of  the 
parties  holding  the  title,  or  by  proceedings  at 
law  or  in  equity,  he  is  in  a  position  to  make  a 
valid  agreement  for  the  sale  thereof." 

5.  Good  Faith  Alone  Is  Sufficient.  —  Dresel  v. 
Jordan,  104  Mass.  407,  disapproving  Hurley  v. 
Brown,  98  Mass.  545. 

Evidence  of  Good  Faith.  —  Where  the  vendor 
had  no  title  at  the  time  the  executory  contract 
was  made,  but  subsequently,  and  prior  to  the 
time  set  for  the  making  of  the  deed,  acquired 
title  by  deed  from  his  father,  evidence  is  ad- 
missible for  the  purpose  of  showing  his  good 
faith  that,  prior  to  the  said  executory  contract, 
the  father  had  made  to  him  a  parol  gift  of  the 
land  conveyed  by  the  deed.  Hollifield  v. 
Landrum,  31  Tex.  Civ.  App.  187. 
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for  the  execution  and  delivery  of  the  deed,1  or,  where  no  time  is  fixed,  within 
a  reasonable  time;2  and  the  effect  of  a  breach  of  the  contract  in  this  respect 
is  not  avoided  by  his  subsequently  becoming  enabled  to  comply,  even  if  it  be 
before  any  suit  is  brought  on  the  contract,3  unless  equities  exist  which  excuse 
a  strict  and  seasonable  performance.4 

In  Equity,  however,  a  different  rule  applies.  Unless  time  is  of  the  essence 
of  the  contract,  a  neglect  or  delay  to  make  a  good  title  is  not  generally  an 
impairment  of  the  rights  of  the  vendor,5  especially  where  the  purchaser  is  in 
possession.6  If,  however,  injury  has  resulted  to  the  purchaser  on  account  of 
the  delay,  courts  usually  furnish  compensation  in  damages.7  It  is  sufficient 
in -equity  if  the  vendor  makes  a  good  title  at  any  time  before  a  judgment  or 
decree  is  rendered  against  him,  provided  time  is  not  of  the  essence  of  the 
contract.8 

Covenant  of  Seizin  in  Contract.  —  If  the  vendor  inserts  in  his  executory  contract 
a  covenant  of  seizin  the  general  rule  that  he  is  not  obliged  to  have  a  good 
title  at  the  time  the  contract  is  made  does  not  prevail.  Unless  he  is  seized 
of  a  good  title  at  such  time  his  contract  is  broken.9 

(c)  Knowledge  of  Defects.  —  If  the  purchaser  at  the  time  the  contract  of  sale  is 
entered  into  knows  that  the  vendor  cannot  give  him  a  good  title  no  implied 
warranty  of  good  title  arises.10  It  has  also  been  held  that  any  defect  in  title 
is  waived  if  the  vendee  takes  possession  of  the  land  with  knowledge  of  its 


1.  Good  Title  at  Time  Set  for  Performance. — 

Gregory  v.  Christian,  42  Minn.  304 ;  Benedict 
v.  Williams,  39  Minn.  77  ;  Glenn  v.  Rossler,  88 
Hun  (N.  Y.)  74;  Brokaw  v.  Duffy,  165  N.  Y. 
39S  ;  Harris  v.  Strodl,  (Supm.  Ct.  Gen.  T.)  10 
N.  Y.  Supp.  859;  Weil  v.  Radley,  31  N.  Y.  App. 
Div.  25,  affirmed  163  N.  Y.  582;  Lutz  v.  Comp- 
ton,  77  Wis.  584. 

Where  the  vendor  is  without  title  he  has  no 
right  to  time  in  which  to  acquire  it  after  the 
deed  is  due.  Glenn  v.  Rossler,  88  Hun  (N. 
Y.)  79;  Camp  v.  Morse,  5  Den.  (N.  Y.)  161. 

An  Agreement  to  Convey  on  Demand  is  not  sat- 
isfied unless  vendor  is  able  to  convey  a  good  title 
at  that  time.  He  is  not  allowed  a  reasonable 
time  thereafter  to  perfect  his  title.  Gregory  v. 
Christian,  42  Minn.  304. 

2.  No  Time  Fixed  for  Performance.  —  Kearney 
v.  Hogan,  154  Pa.  St.  112;  Lersch  v.  Hay,  14 
Pa.  Super.  Ct.  112.  And  see  generally  Reason- 
able Time,  vol.  23,  p.  971. 

3.  Good  Title  Subseouently  Accruing.  —  Greg- 
ory v.  Christian,  42  Minn.  304. 

4.  Equities  Excuse  Strict  Performance.  —  Greg- 
ory v.  Christian,  42  Minn.  304.  And  see 
Hawes  v.  Swanzey,  (Iowa  1904)  98  N.  W.  Rep. 
586  ;  Bell  v.  Sternberg,  53  Kan.  571. 

Failure  of  Vendee  to  Tender  Payment.  —  If  the 
making  of  the  deed  by  vendor  and  payment  by 
vendee  are  mutual  obligations  and  the  vendee 
fails  to  tender  payment  at  the  time  set  for  per- 
formance, the  fact  that  vendor  has  no  title  then 
does  not  constitute  a  breach  of  the  contract  on 
his  part,  even  though  time  is  of  the  essence  of 
the  contract.  If  he  acquires  title  and  tenders  a 
deed  at  any  time  before  suit  is  brought  to  en- 
force payment  he  puts  vendee  in  default.  Augs- 
berg  v.  Meredith,  101  111.  App.  629. 

5.  General  Rule  in  Equity. — Dresel  v.  Jordan, 
104  Mass.  415;  Woodward  v.  Van  Hoy,  45  Mo. 
300;  Seaver  v.  Hall,  50  Neb.  87S. 

6.  Purchaser  in  Possession. — Woodward  v. 
Van  Hoy,  45  Mo.  300.  In  this  case  the  court 
said:    "  Less   diligence    is    required  of  the 
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owner  in  perfecting  the  title  when  the  purchaser 
is  in  possession  than  when  he  is  not." 

7.  Compensation  Where  Injury  Eesults  from  De- 
lay. —  Woodward  v.  Van  Hoy,  45  Mo.  300. 

8.  Good  Title  at  Any  Time  Before  Judgment  or 
Decree. —  Allstead  v.  Nicol,  123  Cal.  594;  Bu- 
chanan v.  Lorman,  3  Gill  (Md.)  51  ;  Brewer  v. 
Herbert,  30  Md.  301  ;  Gill  v.  Wells,  59  Md.  492; 
Woodward  v.  Van  Hoy,  45  Mo.  300  ;  Filley  v. 
Duncan,  1  Neb.  135;  King  v.  Gsantner,  23  Neb. 
797;  Seaver  v.  Hall,  50  Neb.  878;  Clute  v.  Rob- 
inson, 2  Johns.  (N.  Y.)  595. 

9.  Covenant  of  Seizin. —  James  v.  Burchell,  82 
N.  Y.  108.  In  this  case  the  vendor  conveyed 
the  land  to  a  third  person  on  the  very  day  the 
contract  containing  the  covenant  of  seizin  was 
made.  It  was  held  that  the  covenant  was 
broken  whether  such  conveyance  was  before  or 
after  the  making  of  the  contract. 

10.  Knowledge  of  Defective  Title  —  England.  — 
In  re  Gloag,  23  Ch.  D.  320 ;  Ogilvie  v.  Fol- 
jambe,  3  Meriv.  53 ;  James  v.  Lichfield,  L.  R. 
9  Eq.  si. 

Alabama.  —  Beck  v.  Simmons,  7  Ala.  71. 

Georgia.  —  Bryan  v.  Osborne,  61  Ga.  51. 

Kentucky.  —  Turner  v.  Howell,  (Ky.  1899) 
53  S.  W.  Rep.  643. 

Massachusetts.  —  Marcus  v.  Clark,  (Mass. 
1904)  70  N.  E.  Rep.  433. 

Michigan.  —  English  v.  Yore,  119  Mich.  444. 

Mississippi.  —  Williamson  v.  Raney,  Freem. 
(Miss.)  112. 

New  Jersey.  —  Peeler  v.  Levy,  26  N.  J.  Eq. 
330 ;  Newark  Sav.  Inst.  v.  Jones,  37  N.  J.  Eq. 
449- 

New  York.  —  Ten  Broeck  v.  Livingston,  1 
Johns.  Ch.  (N.  Y.)  357  ;  Winne  v.  Reynolds,  6 
Paige  (N.  Y.)  407 ;  Nathan  v.  Morris,  62  Hun 
(N.  Y.)  452. 

North  Carolina.  —  See  Love  v.  Camp,  6  Ired. 
Eq.  (41  N.  Car.)  209. 

Oregon.  —  Thompson  v.  Hawley,  14  Oregon 
200. 

Pennsylvania.  —  Magaw  v.  Lothrop,  4  W.  & 
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existence.1  In  such  cases  the  presumption  is  that  the  purchaser  agreed  to 
take  the  risk  of  the  title  on  account  of  the  advantages  of  the  bargain.2 
Knowledge  of  defects,  however,  does  not  affect  an  express  stipulation  in  the 
contract  that  the  title  shall  be  good.3 

Burden  of  Proof.  —  The  burden  of  proving  that  the  purchaser  had  knowledge 
at  the  time  the  executory  contract  was  made  that  the  title  was  defective,  is 
on  the  vendor.4 

Parol  Evidence  is  admissible  to  show  that  the  purchaser  knew  the  title  con- 
tracted for  was  not  good.5  Parol  evidence  is  not  admissible,  however,  to 
show  that  the  purchaser,  knowing  that  the  title  was  not  good,  agreed  to 
assume  the  risk,  as  such  evidence  would  vary  and  contradict  the  written 
contract  of  sale.6 

Knowledge  Presumed.  —  Knowledge  that  the  vendor's  title  is  not  good,  will 
sometimes  be  presumed  against  the  purchaser.7  Thus,  it  has  been  presumed 
that  the  purchaser  had  knowledge  of  an  incumbrance  in  the  shape  of  a  judg- 
ment against  the  vendor  which  was  matter  of  record ; 8  also  that  he  had 
knowledge  of  covenants  contained  in  a  lease  open  to  his  inspection.9 

(2)  By  Whom  Made.  —  Where  nothing  to  the  contrary  appears,  the  good 
title  to  which  the  purchaser  has  a  right,  must  be  made  out  by  the  vendor 
himself,10  or  by  his  legal  representatives  acting  as  such.11  The  purchaser  is 
not  as  a  rule  bound  to  accept  a  good  title  from  a  third  person.1*  If,  however, 
he  does  accept  title  from  a  third  person  as  a  performance  of  the  contract,  he 
cannot  afterwards  complain.13 

(3)  What  Is  Good  Title  —  (a)  In  General.  —  In  eaAuity  a  good  title  means  a 
marketable  title. 14    And  at  law  this  is  now  the  meaning  by  the  great  weight 


S.  (Pa.)  316;  Cadwalader  v.  Tryon,  37  Pa.  St. 
318;  Wilson's  Appeal,  109  Pa.  St.  606;  Cool- 
baugh  v.  Ransberry,  23  Pa.  Super.  Ct.  97. 

South  Carolina.  —  Roach  v.  Rutherford,  4 
Desaus.  (S.  Car.)  126. 

Texas.  —  Jones  v.  Taylor,  7  Tex.  240  ;  Neel 
v.  Prickett,  12  Tex.  137;  Cooper  v.  Singleton, 
19  Tex.  267;  Hurt  v.  McReynolds,  20  Tex.  59s; 
Littlefield  v.  Tinsley,  22  Tex.  259,  26  Tex.  353  ; 
Sharp  v.  Baker,  22  Tex.  306  ;  Hubert  v.  Grady, 
59  Tex.  502  ;  Ogburn  v.  Whitlow,  80  Tex.  239  ; 
Twohig  v.  Brown,  85  Tex.  51  ;  Warren  v. 
Clark,  (Tex.  Civ.  App.  1894)  24  S.  W.  Rep. 
1105. 

Utah.  —  Leonard  v.  Woodruff,  23  Utah  494. 

Knowledge  that  Vendor  Is  a  Married  Man 
prevents  the  purchaser  from  objecting  to  the 
vendor's  title  on  the  ground  that  the  wife,  who 
did  not  enter  into  the  contract,  refuses  to  join 
in  the  deed.  Fortune  v.  Watkins,  94  N.  Car. 
304. 

1.  Possession  Taken  with  Knowledge  of  Defect. 

■ —  Tompkins  v.  Hyatt,  28  N.  Y.  347. 

2.  Presumption  that  Risk  of  Title  Was  Assumed. 

—  Cadwalader  v.  Tryon,  37  Pa.  St.  318. 

3.  Express  Stipulation  Not  Affected.  —  In  re 

Gloag,  23  Ch.  D.  320;  Marcus  v.  Clark,  (Mass. 
1904)  70  N.  E.  Rep.  433;  Thompson  v.  Dicker- 
son,  68  Mo.  App.  535 ;  Newark  Sav.  Inst.  v. 
Jones,  37  N.  J.  Eq.  451  ;  Nathan  v.  Morris,  62 
Hun  (N.  Y.)  452;  Evans  v.  Taylor,  177  Pa. 
St.  286. 

Knowledge  of  Building  Restriction  at  time  of 
execution  of  contract  to  sell  and  convey  real 
estate  "  free  from  all  incumbrances  and  taxes  " 
does  not  affect  vendee's  right  to  object  to  a 
deed  which  conveys  a  title  subject  to  such 
restriction.  Nathan  v.  Morris,  62  Hun  (N.  Y.) 
452'. 


4.  Burden  of  Proving  Knowledge  on  Vendor.  — 

Cooper  v.  Singleton,  19  Tex.  260;  Taul  v.  Brad- 
ford, 20  Tex.  261  ;  Hurt  v.  Blackburn,  20 
Tex.  601  ;  Littlefield  v.  Tinsley,  26  Tex.  353. 
And  see  McGuire  v.  Blanchard,  107  Iowa 
490. 

5.  Parol  Evidence  Admissible.  —  Newark  Sav. 
Inst.  v.  Jones,  37  N.  J.  Eq.  449;  Nathan  v. 
Morris,  62  Hun  (N.  Y.)  452;  Leonard  v.  Wood- 
ruff, 23  Utah  494. 

6.  Parol  Evidence  of  Agreement  to  Assume  Risk 
—  Swan  v.  Drury,  22  Pick.  (Mass.)  485  ; 
Nathan  v.  Morris,  62  Hun  (N.  Y.)  452. 

7.  Knowledge  Presumed.  —  See  Wagner  v. 
Perry,  47  Hun  (N.  Y.)  516. 

8.  Judgment  Against  Vendor.  —  Wiggins  v. 
McGimpsey,  13  Smed.  &  M.  (Miss.)  532. 

9.  Covenants  in  Lease.  —  Wertheimer  v. 
Thomas,  168  Pa.  St.  168. 

10.  Good  Title  Made  Out  by  Vendor.  —  In  re 
Bryant,  44  Ch.  D.  218;  Hussey  v.  Roquemore, 
2/  Ala.  281  ;  Royal  v.  Dennison,  (Cal.  1894) 
38  Pac.  Rep.  39  ;  Gaar  v.  Lockridge,  9  Ind.  92 ; 
George  v.  Conhaim,  38  Minn.  338. 

11.  Legal  Representatives  May  Make  Title.  — 
Taylor  v.  Porter,  1  Dana  (Ky.)  421  ;  Hill  v. 
Ressegieu,  17  Barb.  (N.  Y.)  162. 

12.  Hussey  v.  Roquemore,  27  Ala.  281. 

13.  Acceptance  of  Title  from  Third  Person.  — 
Hamilton  v.  Hulett,  51  Minn.  208. 

14.  Marketable  Title  Necessary  in  Equity  — 
Colorado.  —  Florence  Oil,  etc.,  Co.  v.  McCand- 
less,  26  Colo.  534. 

Indiana.  —  Smith  v.  Turner,  50  Ind.  367. 
Massachusetts.  — Jeffries    v.    Jeffries,  117 
Mass.  184. 

New  York. — O'Reilly  v.  King,  2  Robt.  (N. 
Y.)  5S7;  Hill  v.  Ressegieu,  17  Barb.  (N.  Y.) 
162;  Reynolds  v.  Cleary,  61  Hun  (N.  Y.)  590; 
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of  authority,1  though  a  few  have  held  that  a  good  title  is  any  title  not  abo^ 
lutely  bad,  and  that  a  title  which  is  not  marketable  may  still  be  good,2  and 
in  New  York  it  was  so  held  formerly.3  Accepting  the  rule  that  generally 
prevails,  which  is,  that  a  good  title  is  a  marketable  one,  a  good  title  may  be 
defined  to  be  one  that  is  free  from  incumbrance  and  defects  and  as  to  which 
there  is  no  reasonable  doubt  either  in  law  or  fact.4  It  must  be  free  from 
litigation,  should  consist  of  both  the  legal  and  the  equitable  title,  and  should 
be  fairly  deducible  of  record.5 

(b)  Free  from  Incumbrances — aa.  In  General.  — A  title,  in  order  to  be  good, 
must  be  one  which  is  free  from  all  incumbrances  6  that  are  not  of  a  trifling 


Jay  v.  Wilson,  91  Hun  (N.  Y.)  391  ;  Moore  v. 
Williams,  115  N.  Y.  586. 

North  Carolina.  —  Crawley  v.  Timberlake,  2 
Ired.  Eq.  (37  N.  Car.)  460  ;  Clanton  v.  Burges, 
2  Dev.  Eq.  (17  N.  Car.)  13. 

Pennsylvania.  —  Gans  v.  Renshaw,  2  Pa.  St. 
34;  Nicol  v.  Carr,  35  Pa.  St.  381;  Freetly  v. 
Barnhart,  51  Pa.  St.  279;  Swain  v.  Fidelity 
Ins.,  etc.,  Co.,  54  Pa.  St.  455  ;  Swayne  v.  Lyon, 
67  Pa.  St.  436;  Holmts  v.  Woods,  168  Pa.  St. 
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South  Carolina.  —  Maccaw  v.  Crawley,  59  S. 

Car.  342. 

Texas.  —  Littlefield  v.  Tinsley,  26  Tex.  353; 
Roberts  v.  McFaddin,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  105. 

See  also  the  title  Specific  Performance, 
vol.  26,  p.  109. 

1.  Marketable  Title  Necessary  at  law  —  Eng- 
land. —  Hartley  v.  Pehall,  1  Peake  N.  P.  (Ed. 
I79S)  I3I  ;  Wilde  v.  Fort,  4  Taunt.  334;  Curl- 
ing v.  Shuttleworth,  6  Bing,  121,  19  E.  C.  L. 

;  Simmons  v.  Heseltine,  5  C.  B.  N.  S.  555, 
94  E.  C.  L.  555  ;  Jeakes  v.  White,  6  Exch.  873. 

California.  —  Turner  v.  McDonald,  76  Cal. 
180;  Reynolds  v.  Borel,  86  Cal.  538;  Mc- 
Croskey  v.  Ladd,  (Cal.  1891)  28  Pac.  Rep.  216. 

Illinois.  —  Morrison  v.  Morrison,  11  111.  App. 
605. 

Michigan.  —  Allen  v.  Atkinson,  21  Mich. 
351;  Dikeman  v.  Arnold,  78  Mich.  455. 

Minnesota.  —  Ladd  v.  Weiskopf,  62  Minn. 
29. 

New  York.  —  Moore  v.  Williams,  115  N.  Y. 
586  ;  Vought  v.  Williams,  120  N.  Y.  253  ;  Cam- 
brelleng  v.  Purton,  125  N.  Y.  610;  Haffey  v. 
Lynch,  143  N.  Y.  241  ;  Greenblatt  v.  Hermann, 
144  N.  Y.  13;  Blanck  v.  Sadlier,  153  N.  Y. 
551  ;  Simon  v.  Vanderveer,  155  N.  Y.  381  ; 
Moot  v.  Business  Men's  Invest.  Assoc.,  157  N. 
Y.  211;  Simis  v.  McElroy,  160  N.  Y.  156; 
Brokaw  v.  Duffy,  165  N.  Y.  399;  Darrow  v. 
Cornell,  30  N.  Y.  App.  Div.  115;  Weinstock 
v.  Levison,  (Supm.  Ct.  Spec.  T.)  26  Abb.  N. 
Cas.  (N.  Y.)  244,  20  Civ.  Pro.  (N.  Y.)  1  ; 
Ebling  v.  Dreyer,  79  Hun  (N.  Y.)  319;  Bayliss 
v.  Stimson,  53  N.  Y.  Super.  Ct.  225.  And  see 
dictum  of  Peckham,  J.,  in  M.  E.  Church  Home 
v.  Thompson,  108  N.  Y.  618. 

Pennsylvania.  —  Ludwick  v.  Huntzinger,  5 
W.  &  S.  (Pa.)  Si;  Colwell  v.  Hamilton,  10 
Watts  (Pa.)  413;  Swayne  v.  Lyon,  67  Pa.  St. 
436;  Herman  v.  Somers,  158  Pa.  St.  424; 
Doebler  v.  Rank,  3  Pa.  Dist.  494. 

Texas.  —  Hollifield  v.  Landrum,  31  Tex.  Civ. 
App.  187. 

Wisconsin.  —  Harrass  v.  Edwards,  94  Wis. 
459. 


2.  Marketable  Title  Not  Necessary  at  Law. — 

Romilly  v.  James,'  6  Taunt.  274,  1  E.  C.  L.  381  ; 
Boyman  v.  Gutch,  7  Bing.  379,  20  E.  C.  L.  170; 
Maberley  v.  Robins,  5  Taunt.  625,  1  E.  C.  L. 
214;  Gale  v.  Gale,  2  Cox  Ch.  145;  Camfield  v. 
Gilbert,  4  Esp.  221  ;  Kent  v.  Allen,  24  Mo.  98. 
And  see  Meyer  v.  Madreperla,  68  N.  J.  L.  258. 

Doctrine  of  Marketable  Title  Purely  Equitable 
—  In  Kent  v.  Allen,  24  Mo.  98,  the  court  says  : 
"  The  doctrine  of  marketable  titles  is  purely 
equitable.  Courts  of  law  being  the  proper  and 
peculiar  tribunals  for  the  decision  of  all  legal 
questions,  doubtful  titles  are  not  recognized  by 
them." 

3.  Former  New  York  Rule. —  O'Reilly  v.  King, 
2  Robt.  (N.  Y.)  587;  Ingalls  v.  Hahn,  47  Hun 
(N.  Y.)  104;  Bayliss  v.  Stimson,  53  N.  Y. 
Super.  Ct.  225.  And  see  Murray  v.  Harway, 
56  N.  Y.  337. 

A  Review  of  Authorities  recognizing  distinc- 
tion between  a  good  title  at  law  and  one  in 
equity  will  be  found  in  Moore  v.  Williams,  115 
N.  Y.  586. 

4.  Good  Title  Defined.  —  Moore  v.  Williams, 
115  N.  Y.  586;  Moot  v.  Business  Men's  Invest. 
Assoc.,  157  N.  Y.  201.  And  see  Good,  vol.  14, 
p.  1073;  Marketable  Title,  vol.  19,  p.  1138; 
Stecific  Performance,  vol.  26,  p.  7. 

5.  Free  from  Litigation,  etc.  —  Turner  v.  Mc- 
Donald, 76  Cal.  180;  Reynolds  v.  Borel,  86 
Cal.  538 ;  Sheehy  v.  Miles,  93  Cal.  288 ;  Mc- 
Croskey  v.  Ladd,  (Cal.  1891)  28  Pac.  Rep.  216. 

6.  Free  from  Incumbrances  —  United  States.  — 
Gray  v.  Smith,  76  Fed.  Rep.  525. 

Alabama.  —  Smith  v.  Robertson,  23  Ala.  312; 
Thrasher  v.  Pinckard,  23  Ala.  616. 

California. — •  Easton  v.  Montgomery,  90  Cal. 
307. 

Indiana.  —  Warner  v.  Hatfield,  4  Blackf. 
(Ind.)  392. 

Kentucky.  — •  Hatcher  v.  Andrews,  5  Bush 
(Ky.)  561. 

Maine.  —  Sibley  v.  Spring,  12  Me.  460. 
Maryland.  —  Buchanan    v.    Lorman,    3  Gill 
(Md.)  77- 

Missouri.  —  Herryford  v.  Turner,  67  Mo. 
296  ;  Pursley  v.  Good,  94  Mo.  App.  382. 

New  Jersey.  —  Newark  Sav.  Inst.  v.  Jones, 
37  N.  J.  Eq.  449. 

New  York.  —  Hewison  v.  Hoffman,  15  Daly 
(N.  Y.)  176;  Moore  v.  Williams,  115  N.  Y. 
592;  Vought  v.  Williams,  120  N.  Y.  257;  Wein- 
stock v.  Levison,  (Supm.  Ct.  Spec.  T.)  20  Civ. 
Pro.  (N.  Y.)  1,  26  Abb.  N.  Cas.  (N.  Y.)  244; 
Turner  v.  Walker,  (Supm.  Ct.  Tr.  T.)  40 
Misc.  (N.  Y.)  379. 

Pennsylvania.  —  Nicol   v.   Carr,   35    Pa.  St, 
381 ;  Doebler  v.  Rank,  3  Pa.  Dist.  494. 
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66.  Enumeration  of  Incumbrances  —  Mortgages.  —  A  mortgage  on  the  land  con- 
stitutes an  incumbrance,2  though  it  is  due  and  payable,3  or  even  in  fact  paid, 
provided  it  is  not  satisfied  of  record.4 

Dower.  —  An  inchoate  right  of  dower  is  generally  held  to  be  an  incumbrance.5 

Lease.  —  An  unexpired  lease  is  an  incumbrance.6  So  also  is  a  lease  expir- 
ing before  the  deed  of  conveyance  is  to  be  executed,  provided  such  lease 
contains  a  clause  for  renewal.7 

Building  Restrictions  are  held  to  constitute  an  incumbrance  to  the  title  of 
land,8  although  conditions  have  so  changed  since  they  were  made  that  equity 
would  not  enforce  them.9 

A  Party  Wall  which  the  purchaser  would  be  obliged  to  help  repair  and  rebuild 
is  an  incumbrance.10 


Utah.  —  Glassman  v.  Condon,  (Utica  1904) 
76  Pac.  Rep.  343- 

Virginia.  —  McAllister  v.  Harman,  101  Va. 

17- 

See  also  the  title  Specific  Performance, 
vol.  26,  p.  106. 

1.  Incumbrances  of  a  Trifling  Character.  — 

Keitel  v.  Zimmermann,  (Supm.  Ct.  Tr.  T.)  19 
Misc.  (N.  Y.)  581. 

An  agreement  to  remove  all  claims  and  in- 
cumbrances means  such  claims  and  incum- 
brances "  as  at  the  time  the  bond  was  executed 
had  some  foundation  in  right,  or  at  least  color 
of  right,  such  as  would  require  in  some  proper 
way  an  expenditure  of  money  to  remove  them  ; 
they  were  not  such  as  might  be  set  up  arbi- 
trarily and  groundlessly  by  a  mere  pretender." 
Abernathy  v.  Stowe,  92  N.  Car.  213. 

For  a  Definition  of  the  word  incumbrance, 
see  Incumbrance  —  Incumber,  vol.  16,  p.  158; 
and  the  title  Covenants,  vol.  8,  p.  122. 

2.  Mortgages  —  United  States.  —  Manitoba 
Fish  Co.  v.  Booth,  109  Fed.  Rep.  594. 

California.  —  Smith  v.  Schiele,  93  Cal.  144; 
Thurgood  v.  Spring,  139  Cal.  596. 

Illinois.  ■ —  Conway  v.  Case,  22  111.  127. 

Indiana.  —  Buell  v.  Tate,  7  Blackf.  (Ind.) 
55  ;  O'Kane  v.  Kiser,  25  Ind.  168. 

Kansas.  —  O'Neill  v.  Douthitt,  40  Kan.  689  ; 
Kimball  v.  Bell,  49  Kan.  173. 

Maine.  —  Sibley  v.  Spring,  12  Me.  460. 

Massachusetts.  —  Galvin  v.  Collins,  128  Mass. 
525- 

Michigan.  —  McCrath  v.  Myers,  126  Mich. 
204. 

New  York.  - —  Webster  v.  Kings  County 
Trust  Co.,  145  N.  Y.  275 ;  Carr  v.  Dooley, 
(Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.)  553; 
Judson  v.  Wass,  11  Johns.  (N.  Y.)  525. 

Pennsylvania.  —  Doebler  v.  Rank,  3  Pa.  Dist. 
494. 

Washington.  —  Moody  v.  Spokane,  etc.,  St. 
R.  Co.,  5  Wash.  699. 

3.  Mortgage  Due  and  Payable.  — -  Webster  v. 
Kings  County  Trust  Co.,  145  N.  Y.  275. 

4.  Mortgage  Unsatisfied  of  Record.  —  Durham 
v.  Hadley,  47  Kan.  81  ;  Kimball  v.  Bell,  47  Kan. 
757 ;  Stephens  v.  Van  Ness,  65  Hun  (N.  Y.) 
621,  19  N.  Y.  Supp.  950;  Zorn  v.  McParland, 
(N.  Y.  Super.  Ct.  Tr.  T.)  8  Misc.  (N.  Y.)  126; 
Oppenheimer  v.  Humphreys,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  840;  Knighton  v.  Smith,  1 
Oregon  276.  But  see  contra,  Curran  v.  Rogers, 
35  Mich.  221. 


6.  Inchoate  Dower  Right  —  Alabama.  — 
Thrasher  v.  Pinckard,  23  Ala.  616. 

Delaware.  —  Lewis  v.  Coxe,  5  Harr.  (Del.) 
401. 

Illinois.  —  McCord  v.  Massey,  155  111.  123, 
affirming  51  111.  App.  186.  But  see  contra, 
Bostwick  v.  Williams,  36  111.  65. 

Iowa.  —  Blasser  v.  Moats,  81  Iowa  460. 
New  Hampshire. — •  Fitts  v.  Hoitt,  17  N.  H. 
530. 

New  Jersey.  —  Beardslee  v.  Underhill,  37  N. 
J.  L.  309;  Young  v.  Paul,  10  N.  J.  Eq.  401. 

New  York.  —  Holmes  v.  Holmes,  12  Barb. 
(N.  Y.)  137;  Matter  of  Hunter,  1  Edw.  (N. 
Y.)  1  ;  Forsyth  v.  Leslie,  74  N.  Y.  App.  Div. 
517;  Dunn  v.  Huether,  (Supm.  Ct.  Gen.  T.) 
22  Civ.  Pro.  (N.  Y.)  118. 

Pennsylvania.  —  Shurtz  v.  Thomas,  8  Pa.  St. 
359;  Bitner  v.  Brough,  11  Pa.  St.  127. 

Wisconsin.  —  Wright  v.  Young,  6  Wis.  127. 
But  see  contra,  Powell  v.  Monson,  etc.,  Mfg. 
Co.,  3  Mason  (U.  S.)  347.  See  also  the  titles 
Covenants,  vol.  8,  p.  129;  Dower,  vol.  10,  p. 
144;  Incumbrance  —  Incumber,  vol.  16,  p. 
158. 

An  Inchoate  Right  of  Dower  Is  an  Existing  In- 
cumbrance on  land  and  not  a  mere  possibility 
or  contingency.     Porter  v.  Noyes,  2  Me.  22. 

6.  Unexpired  Lease.  —  Warner  v.  Hatfield,  4 
Blackf.  (Ind.)  392;  McCool  v.  Jacobus,  7  Robt. 
(N.  Y.)  115.  See  also  the  title  Covenants, 
vol.  8,  p.  129. 

7.  Clause  for  Renewal. —  Fruhauf  v.  Bend- 
heim,  127  N.  Y.  587. 

8.  Building  Restrictions.  —  Cato  v.  Thompson, 
9  Q.  B.  D.  616;  McGlynn  v.  Maynz,  104  Mass. 
263;  Kountze  v.  Helmuth,  67  Hun  (N.  Y.) 
343.  See  also  the  title  Covenants,  vol.  8,  p. 
129. 

Certain  Part  of  Land  to  Be  Always  Used  for 
Court  Yard.  -  Kountze  v.  Helmuth,  67  Hun  (N. 
Y.)  343;  Wetmore  v.  Bruce,  54  N.  Y.  Super. 
Ct.  140. 

Restriction  Against  Erection  of  Mill,  Factory, 
Brewery  or  Distillery.  —  Batley   v.  Foerderer, 

162  Pa.  St.  460. 

9.  Conditions  Changed.  —  Fourth  Presb.  Church 
v.  Steiner,  79  Hun  (N.  Y.)  314. 

10.  Party  Wall.  —  O'Neill  v.  Van  Tassell, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  824, 
affirmed  137  N.  Y.  297  ;  Corn  v.  Bass,  43  N.  Y. 
App.  Div.  53.  See  also  the  title  Covenants, 
vol.  8,  p.  125.  And  see  generally  the  title 
Party  Walls,  vol.  22,  p.  236. 
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Keeping  Up  Alley.  —  An  alley  at  the  rear  of  the  property  which  a  purchaser 
would  be  obliged  to  help  keep  up  is  an  incumbrance.1 

Judgment  Liens  and  Attachments.  ^—  Judgment  liens  on  the  property  contracted 
for  are  incumbrances,3  and  so  are  attachments.3 

Land  Taken  under  Right  of  Eminent  Domain.  —  Where  pending  the  executory  con- 
tract some  of  the  land  is  taken  under  eminent  domain  proceedings  to  be  used 
in  the  widening  of  an  abutting  highway,  the  vendor  is  unable  to  convey  a  title 
free  from  incumbrances.4 

Unpaid  Assessments  on  the  land  constitute  an  incumbrance.5 

Other  instances  of  incumbrances  may  be  found  elsewhere  in  this  work.6 

(o)  Free  from  Reasonable  Doubt.  —  A  title  to  be  good  must  be  free  from  rea- 
sonable doubt.7  This  does  not  mean,  however,  a  title  absolutely  free  from 
all  suspicion  or  possible  defect,8  but  only  a  title  which  a  reasonable  purchaser, 
well  informed  as  to  the  facts  and  their  legal  bearings,  willing  and  anxious  to 
perform  his  contract,  would,  in  the  exercise  of  that  prudence  which  business 
men  ordinarily  bring  to  bear  upon  such  transactions,  be  willing  to  accept 
and  ought  to  accept.9 

(d)  Free  from  Litigation — In  General.  —  A  title  to  be  good  must  be  free  from 
litigation  or  probable  litigation.10 

1.  Keeping  Up  Alley.  —  O'Neill  v.  Van  Tassell, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  824. 

2.  Judgment  Lien.  —  Leach  v.  Johnson,  114 
N.  Car.  87 ;  Jackson  v.  Knight,  4  W.  &  S.  (Pa.) 
412. 

3.  Attachments.  —  Burk   v.    Schreiber,  183 
Mass.  35. 

4.  Land  Taken  for  Highway  Purposes.  —  Kares 
v.  Covell,  180  Mass.  206. 

5.  Unpaid  Assessments.  —  Molt  v.  Baumann, 
65  N.  Y.  App.  Div.  44s  ;  De  Arment  v.  Ken- 
nedy, 30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  57.  See 
also  the  title  Covenants,  vol.  8,  p.  127. 

Assessment  for  Pavinsr  street.  —  De  Arment  v. 
Kennedy,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  57. 

6.  Other  Instances.  —  See  Covenants,  vol.  8, 
p.  122;  Incumbrance- — Incumber,  vol.  16,  p. 
158. 

7.  Free  from  Reasonable  Doubt  —  Arkansas. 
—  Griffith  v.  Maxfield,  63  Ark.  548. 

California.  —  Turner  v.  McDonald,  76  Cal. 
180;  Reynolds  v.  Borel,  86  Cal.  538;  Sheehy  v. 
Miles,  93  Cal.  288 ;  McCroskey  v.  Ladd,  (Cal. 
1891)  28  Pac.  Rep.  216. 

Indiana.  —  Smith  v.  Turner,  50  Ind.  367. 

Massachusetts.  —  Gilson  v.  Cambridge  Sav. 
Bank,  180  Mass.  444. 

Michigan.  —  Dikeman  v.  Arnold,  71  Mich. 
656. 

Minnesota.  —  Hedderly  v.  Johnson,  42  Minn. 
443  ;  Ladd  v.  Weiskopf,  62  Minn.  29. 

New  York.  —  Porterfield  v.  Payne,  57  Hun 
(N.  Y.)  591,  11  N.  Y.  Supp.  31;  Shriver  v. 
Shriver,  86  N.  Y.  584;  Blanck  v.  Sadlier,  153 
N.  Y.  556;  Moot  v.  Business  Men's  Invest. 
Assoc.,  157  N.  Y.  an;  Brokaw  v.  Duffy,  165 
N.  Y.  391  ;  Bayliss  v.  Stimson,  53  N.  Y.  Super. 
Ct.  225  ;  Dworsky  v.  Arndtstein,  29  N.  Y.  App. 
Div.  274;  Zorn  v.  McParland,  (N.  Y.  Super. 
Ct.  Tr.  T.)  8  Misc.  (N.  Y.)  126;  Fowler  v. 
Manheimer,  70  N.  Y.  App.  Div.  56. 

Pennsylvania.  —  Speakman  v.  Forepaugh,  44 
Pa.  St.  373  ;  Pratt  v.  Eby,  67  Pa.  St.  396 ; 
Swayne  v.  Lyon,  67  Pa.  St.  436 ;  Murray  v. 
Ellis,  112  Pa.  St.  485;  Herman  v.  Somers,  158 
Pa.  St.  424;  Holmes  v.  Woods,  168  Pa.  St.  539. 

South  Dakota.  —  Black  Hills  Nat.  Bank  v. 
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Kellogg,  4  S.  Dak.  312;  Godfrey  v.  Rosenthal, 
(S.  Dak.  1903)  97  N.  W.  Rep.  365. 

Tennessee.  —  Topp  v.  White,  12  Heisk. 
(Tenn.)  165. 

Texas.  —  Roberts  v.  McFaddin,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  105. 

Wisconsin.  —  Harrass  v.  Edwards,  94  Wis. 
459;  Nelson  v.  Jacobs,  99  Wis.  547;  Zunker  v. 
Kuehn,  113  Wis.  421. 

See  also  the  title  Specific  Performance,  vol. 
26,  p.  1 10.  « 

8.  Title  Free  from  All  Suspicion  Not  Meant.  — 
Moser  v.  Cochrane,  12  Daly  (N.  Y.)  293  ;  Todd 
v.  Union  Dime  Sav.  Inst.,  128  N.  Y.  636. 

9.  Title  Such  as  Reasonable  Purchaser  Would 
Accept. —  Todd  v.  Union  Dime  Sav.  Inst.,  128 
N.  Y.  636. 

10.  Freedom  from  Litigation  —  California.  — • 
Turner  v.  McDonald,  76  Cal.  180. 

Illinois.  —  Harding  v.  Olson,  177  111.  298. 

Iowa.  —  Henderson  v.  Beatty,  (Iowa  1904)  99 
N.  W.  Rep.  716. 

Louisiana.  —  Carter  v.  Morris  Bldg.,  etc., 
Imp.  Assoc.,  108  La.  143;  Lyman  v.  Stroud- 
bach,  47  La.  Ann.  71. 

New  York.  —  Stevenson  v.  Fox,  40  N.  Y. 
App.  Div.  354. 

Pennsylvania.  —  Speakman  v.  Forepaugh,  44 
Pa.  St.  371;  Swayne  v.  Lyon,  67  Pa.  St.  436; 
Murray  v.  Ellis,  112  Pa.  St.  485;  Herman  v. 
Somers,  158  Pa.  St.  424;  Batley  v.  Foerderer, 
162  Pa.  St.  460;  Holmes  v.  Woods,  168  Pa.  St. 
539;  Reighard's  Estate,  192  Pa.  St.  108. 

Utah.  —  Glassman  v.  Condon,  (Utah  1904) 
76  Pac.  Rep.  343. 

See  also  the  title  Specific  Performance,  vol. 
26,  p.  in. 

Pendency  of  Condemnation  Proceedings  Affects 
Goodness  of  Title.  —  Cavenaugh  v.  McLaughlin, 
38  Minn.  83. 

legal  Title  in  Trustee. —  A  vendor  having  an 
equitable  title  only,  the  legal  title  being  in  a 
naked  trustee  who  is  in  duty  bound  to  convey 
at  any  time,  has  not  a  good  title,  since  the  trus- 
tee might  refuse  to  convey,  in  which  case  litiga- 
tion would  have  to  be  resorted  to.  Murray  v. 
Ellis,  112  Pa.  St.  485. 
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Encroachments.  —  Where  buildings  on  the  land  sold  encroach  on  adjoining 
land  the  vendor  is  unable  to  convey  a  title  free  from  litigation.1 

(e)  Record  Title.  —  A  title  to  be  good  should  be  fairly  deducible  of  record.3 
And  it  has  been  held  that  a  purchaser  will  not  generally  be  considered  in 
default  for  refusing  to  take  a  defective  record  title  which  can  be  cured  only 
by  a  resort  to  parol  evidence,3  unless  it  is  demonstrated  to  a  reasonable  degree 
of  certainty  that  the  parol  evidence  cannot  be  contradicted.4 

Adverse  Possession.  —  It  has  been  held  that  a  purchaser  cannot  refuse  to  take 
a  title  depending  on  adverse  possession,5  prescription,6  or  the  bar  of  the  stat- 
ute of  limitations.7  The  parol  evidence  to  support  such  a  title,  however, 
must  be  such  as  cannot  be  contradicted  s  and  will  not  be  difficult  to  obtain.9 

(4)  Express  Stipulations  Concerning  Title  Construed  —  (a)  In  General.  — 
Below  is  a  consideration  of  different  stipulations  relating  to  title  which  have 
appeared  in  executory  contracts  of  sale  and  have  received  judicial  construction. 

(b)  Good  and  Sufficient  or  Warranty  Deed.  —  Contracts  for  the  sale  of  land  some- 
times contain  provisions  that  the  vendor  shall  give  the  purchaser  a  deed,10 
or  a   lawful  deed,11  or   a   good    and   sufficient    deed,13  or   a  warranty 


1.  Encroachments.  —  Bowie  v.  Brahe,  4  Duer 
(N.  Y.)  676;  Smyth  v.  McCool,  22  Hun  (N. 
Y.)  59s ;  Stokes  v.  Johnson,  57  N.  Y.  673 ; 
King  v.  Knapp,  59  N.  Y.  462;  McPherson  v. 
Schade,  (N.  Y.  Super.  Ct.  Gen.  T.)  8  Misc.  (N. 
Y.)  424;  Smithers  v.  Steiner,  (N.  Y.  Super.  Ct. 
Gen.  T.)  13  Misc.  (N.  Y.)  517;  Arnstein  v. 
Burroughs,  (Supm.  Ct.  Spec.  T.)  27  N.  Y.  Supp. 
958;  Wilhelm  v.  Federgreen,  2  N.  Y.  App.  Div. 
483  ;  Stevenson  v.  Fox,  40  N.  Y.  App.  Div.  354. 

2.  See  supra,  this  division  of  this  section,  b. 
(3)  (a)  What  Is  Good  Title  —  In  General. 
And  see  George  v.  Conhaim,  38  Minn.  338. 

3.  Title  Established  by  Parol  Evidence. — Jay 
v.  Wilson,  91  Hun  (N.  Y.)  391  ;  Moore  v.  Wil- 
liams, 115  N.  Y.  593;  Irving  v.  Campbell,  121 
N.  Y.  353;  McPherson  v.  Schade,  149  N.  Y.  16; 
Blanck  v.  Sadlier,  153  N.  Y.  556;  Moot  v. 
Business  Men's  Invest.  Assoc.,  157  N.  Y.  201  ; 
Ruess  v.  Ewen,  34  N.  Y.  App.  Div.  484,  affirmed 
165  N.  Y.  633. 

4.  Parol  Evidence  Not  Subject  to  Contradiction. 
■ —  Ruess  v.  Ewen,  34  N.  Y.  App.  Div.  484. 

5.  Adverse  Possession  —  England.  Cottrell 
v .  Watkins,  1  Beav.  361 ;  Games  v.  Bonnor,  54 
L.  J.  Ch.  517. 

Alabama.  —  Meeks  v.  Garner,  93  Ala.  17. 
Indiana.  —  Tewksbury  v.  Howard,   138  Ind. 
103.. 

Kentucky.  —  Wickliffe  v.  Lee,  6  B.  Mon. 
(Ky.)  543;  Thacker  v.  Booth,  (Ky.  1888)  6  S. 
W.  Rep.  460;  Gaines  v.  Jones,  86  Ky.  527; 
Moyers  v.  Arthur,  (Ky.  1894)  25  S.  W.  Rep. 
276. 

Louisiana.  —  Meibaum  v.  Brennan,  49  La. 
Ann.  580. 

Maryland.  —  Erdman  v.  Corse,  87  Md.  506; 
Foreman  v.  Wolf,  (Md.  1894)  29  Atl.  Rep.  837  ; 
Rother  v.  Sharp  St.  Station,  85  Md.  528. 

Michigan.  —  Barnard  v.  Brown,  112  Mich. 
452. 

Nebraska.  —  Ballou  v.  Sherwood,  32  Neb. 
666. 

New  York.  —  Kneller  v.  Lang,  63  Hun  (N. 
Y.)  48;  O'Connor  v.  Huggins,  113  N.  Y.  521, 
affirming  1  N.  Y.  Supp.  377  ;  Simis  v.  McElroy, 
160  N.  Y.  156,  affirming  12  N.  Y.  App.  Div. 
434  ;  Wilhelm  v.  Federgreen,  2  N.  Y.  App.  Div. 
483,  affirmed  157  N.  Y.  713;  Faile  v.  Crawford, 


30  N.  Y.  App.  Div.  536;  Weil  v.  Radley,  31  N. 
Y.  App.  Div.  25,  affirmed  163  N.  Y.  582;  Ham- 
ershlag  v.  Duryea,  38  N.  Y.  App.  Div.  130, 
affirming  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
678;  Kahn  v.  Mount,  46  N.  Y.  App.  Div.  84; 
Ruff  v.  Gerhardt,  73  N.  Y.  App.  Div.  245 ; 
Ford  v.  Schlosser,  (C.  PI.  Gen.  T.J  13  Misc.  (l\r. 
Y.)  205;  Pope  v.  Thrall,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  44;  Heller  v.  Cohen,  (Supm. 
Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  378. 

Oregon.  —  Fellows  v.  Evans,  33  Oregon  30. 
Pennsylvania.  —  Dallmeyer  v.  Ferguson,  198 
Pa.  St.  288. 

South  Carolina.  — ;  Miller  v.  Cramer,  48  S. 
Car.  282. 

But  see  contra,  McCroskey  v.  Ladd,  (Cal. 
1 891)  28  Pac.  Rep.  216. 

See  also  the  titles  Adverse  Possession,  vol. 
1,  p.  883  et  seq.;  Specific  Performance,  vol. 
26,  p.  107. 

6.  Prescription.  —  Cherry  v.  Davis,  59  Ga. 
454.  See  also  the  title  Prescription,  vol.  22, 
p.  1214  et  seq. 

7.  Statute  of  Limitations.  —  Pratt  v.  Eby,  67 
Pa.  St.  396 ;  Nelson  v.  Jacobs,  99  Wis.  547. 

8.  Parol  Evidence  Such  as  Cannot  Be  Contra- 
dicted. —  Ruess  v.  Ewen,  34  N.  Y.  App.  Div. 
484;  Gorman  v.  Gorman,  40  N.  Y.  App.  Div. 
225;  Hollifield  v.  Landrum,  31  Tex.  Civ.  App. 
191. 

9.  Evidence  Such  as  Is  Wot  Difficult  to  Obtain. 

—  Gorman  v.  Gorman,  40  N.  Y.  App.  Div.  225. 
And  see  Hollifield  v.  Landrum,  31  Tex.  Civ. 
App.  191. 

10.  Agreement  for  De°d.  —  Clark  v.  Redman,  1 
Blackf.  (Ind.)  379;  Van  Eps  v.  Schenectady, 

12  Johns.  (N.  Y.)  436;  Ketchum  v.  Evertson, 

13  Johns.  (N.  Y.)  359 ;~  Lawrence  v.  Dole,  n 
Vt.  549- 

11.  Lawful  Deed.  —  Dearth  v.  Williamson,  2  S. 
&  R.  (Pa.)  498.  See  also  Withers  v.  Baird,  7 
Watts  (Pa.)  227;  Wilson  v.  Getty,  57  Pa.  St. 
270. 

12.  Good  and  Sufficient  Deed  —  California.— 
Brown  v.  Covillaud,  6  Cal.  566 ;  Haynes  v. 
White,  55  Cal.  38- 

Florida.  —  Frazier  v.  Boggs,  37  Fla.  307. 
Indiana.  —  Clark  v.  Redman,  1  Blackf.  (Ind.) 
379. 
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deed,1  or  a  goo~  and  sufficient  warranty  deed.8  Some  authorities  have  held 
that  these  provisions  are  complied  with  by  the  execution  simply  of  an  instru- 
ment of  the  particular  description  called  for  without  reference  to  the  goodness 
of  the  title.3  Now,  however,  it  is  generally  held  that  this  is  not  enough,  but 
that  the  provisions  impose  on  the  vendor  the  duty  of  making  a  good  title  to 
the  land  to  be  conveyed.  Several  of  the  courts  formerly  holding  to  the 
contrary  at  present  take  this  view.4 

(c)  Clear  Title.  —  Under  an  agreement  to  convey  a  clear  title  the  vendor 
must  convey  one  clear  and  free  from  incumbrances.5  An  agreement  to 
convey  land  ' '  free  and  clear  ' '  is  satisfied  by  a  conveyance  passing  a  good  title.6 


Iowa.  —  Fitch  v.  Casey.  2  Greene  (Iowa;  300. 
Kentucky.  —  Brown  v.  Starke,  3  Dana  (Ky.) 
316. 

Minnesota. — ■  Donlon  v.  Evans,  40  Minn.  501. 
Missouri.  —  Terte  v.  Maynard,  48  Mo.  App. 
463- 

New  Jersey.  —  New-Barbadoes  Toll  Bridge 
Co.  v.  Vreeland,  4  N.  J.  Eq.  157. 

New  York.  —  Story  v.  Conger,  36  N.  Y.  673 ; 
Clute  v.  Robison,  2  Johns.  (N.  Y.)  595 ;  Van 
Eps  v.  Schenectady,  12  Johns.  (N.  Y.)  442; 
Gazley  v.  Price,  16  Johns.  (N.  Y.)  268;  Parker 
V.  Parmele,  20  Johns.  (N.  Y.)  130;  Burwell  v. 
Jackson,  9  N.  Y.  535. 

Ohio.- — Tremain  v.  Liming,  Wright  (Ohio) 
644. 

Oregon.  —  Thompson  v.  Hawley,  14  Oregon 

199. 

Wisconsin.  —  Bateman  v.  Johnson,  10  Wis.  1. 
See  also  Good,  vol.  14,  pp.  1075,  1076. 

1.  Warranty  Deed. — Tupy  v.  Kocourek,  66 
Ark.  433  ;  Porter  v.  Noyes,  2  Me.  22  ;  Murphin 
v.  Scovell,  41  Minn.  262 ;  Pomeroy  v.  Drury, 
14  Barb.  (N.  Y.)  418;  Atkins  v.  Bahrett,  19 
Barb.  (N.  Y.)  639;  Magaw  v*  Lothrop,  4  W.  & 
S   (Pa.)  316;  Joslyn  v.  Taylor,  33  Vt.  470. 

2.  Good  and  Sufficient  Warranty  Deed.  —  Tin- 
ney  v.  Ashley,  15  Pick.  (Mass.)  546;  Critchett 
v.  Cooper,  65  N.  H.  167;  Tindall  v.  Den,  20  N. 
J.  L.  214;  Everson  v.  Kirtland,  4  Paige  (N.  Y.) 
628;  Parkers.  Parmele,  20  Johns.  (N.  Y.)  130; 
Collins  v.  Delashmutt,  6  Oregon  51  ;  Jones  v. 
Huff,  36  Tex.  678. 

3.  Agreements  Complied  with  Though  Defective 
Title  Conveyed — England.  —  Mayne's  Case,  5 
Coke  21. 

California.  —  Brown  v.  Covillaud,  6  Cal.  566. 
Indiana.  —  Clark  v.  Redman,  1  Blackf.  (Ind.) 

379- 

Maine.  —  Hill  v.  Hobart,  16  Me.  164.  But 
see  Brown  v.  Gammon,  14  Me.  276. 

Massachusetts.  —  Tinney  v.  Ashley,  15  Tick. 
(Mass.)  546;  Aiken  v.  Sanford,  5  Mass.  494. 

New  York.  —  Van  Eps  v.  Schenectady,  12 
Johns.  (N.  Y.)  442;  Ketchum  v.  Evertson,  13 
Johns.  (N.  Y.)  359;  Gazley  v.  Price,  16  Johns. 
(N.  Y.)  266;  Parker  v.  Parmele,  20  Johns.  (N. 
Y.)  130. 

Vermont.  —  Lawrence  v.  Dole,  11  Vt.  549; 
Joslyn  v.  Taylor,  33  Vt.  470. 

4.  Conveyance  of  Good  Title  Required  —  Eng- 
land.—  Church  v.  Brown,  15  Ves.  Jr.  263. 

Arkansas.  ■ — Tarwater  v.  Davis,  7  Ark.  153; 
Witter  v.  Biscoe,  13  Ark.  422;  Tupy  v.  Kocou- 
rek, 66  Ark.  433. 

California.  —  Haynes  v.  White,  55  Cal.  38. 

Florida.  —  Holland  v.  Holmes,  14  Fla.  390; 
Frazier  v.  Boggs,  37  Fla.  307. 


Illinois.  —  Conway  v.  Case,  22  111.  127. 
Indiana.  —  Parker    v.    McAllister,    14  Ind. 
12. 

Iowa.  —  Shreck  v.  Pierce,  3  Iowa  350;  Fitch 
v.  Casey,  2  Greene  (Iowa)  300. 

Kentucky.  —  Brown  v.  Starke,  3  Dana  (Ky.) 
316;  Williams  v.  Potts,  1  J.  J.  Marsh.  (Ky.) 
596- 

Maine.  —  Porter  v.  Noyes,  2  Me.  22  ;  Brown 
v.  Gammon,  14  Me.  276. 

Massachusetts.  —  Linton  v.  Allen,  147  Mass. 
231- 

Minnesota.  —  Cogan  v.  Cook,  22  Minn.  137; 
Dolon  v.  Evans,  40  Minn.  501  ;  Steiner  v. 
Zwickey,  41  Minn.  448;  Murphin  v.  Scovell,  41 
Minn.  262. 

Mississippi.  —  Greenwoods.  Ligon,  10  Smed. 
&  M.  (Miss.)  615;  Feemster  v.  May,  13  Smed. 
&  M.  (Miss.)  275. 

Missouri.  —  Terte  v.  Maynard,  48  Mo.  App. 
463- 

New  Hampshire.  —  Critchett  v.  Cooper,  65  N. 
H.  167.  « 

New  Jersey.  —  New-Barbadoes  Toll  Bridge 
Co.  v.  Vreeland,  4  N.  J.  Eq.  157;  Lounsbery  v. 
Locander,  25  N.  J.  Eq.  554,  explaining  Barrow 
v.  Bispham,  11  N.  J.  L.  no;  Tindall  v.  Den, 
20  N.  J.  L.  214. 

New  York.  —  Everson  v.  Kirtland,  4  Paige 
(N.  Y.)  628;  Fletcher  v.  Button,  4  N.  Y.  396; 
Carpenter  v.  Bailey,  17  Wend.  (N.  Y.)  244; 
Traver  v.  Halsted,  23  Wend.  (N.  Y.)  66  ;  Pome- 
roy v.  Drury,  14  Barb.  (N.  Y.)  418;  Hill  v. 
Ressegieu,  17  Barb.  (N.  Y.)  162;  Atkins  v. 
Bahrett,  19  Barb.  (N.  Y.)  639;  Clute  v.  Robi- 
son, 2  Johns.  (N.  Y.)  S9S  ;  Jones  v.  Gardner, 
10  Johns.  (N.  Y.)  266;  Judson  v.  Wass,  11 
Johns.  (N.  Y.)  525  ;  Burwell  v.  Jackson,  9  N. 
Y.  535  ;  Story  v.  Conger,  36  N.  Y.  673. 

Ohio.  —  Tremain  v.  Liming,  Wright  (Ohio) 
644. 

Oregon.  —  Collins  v.  Delashmutt,  6  Oregon 
51  ;  Thompson  v.  Hawley,  14  Oregon  199. 

Pennsylvania.  —  Dearth  v.  Williamson,  2  S. 
&  R.  (Pa.)  498;  Magaw  v.  Lothrop,  4  W.  & 
S.  (Pa.)  316;  Wilson  v.  Getty,  57  Pa.  St. 
266. 

Tennessee.  —  Cunningham  v.  Sharp,  1 1 
Humph.  (Tenn.)  116. 

Texas.  —  Jones  v.  Huff,  36  Tex.  678. 

Wisconsin.  —  Bateman  v.  Johnson,  10  Wis. 
1  ;  Taft  v.  Kessel,  16  Wis.  273. 

5.  Clear  Title.  —  Molt  v.  Baumann,  65  N.  Y. 
App.  Div.  445;  Reiner's  Appeal,  (Pa.  1888)  12 
Atl.  Rep.  850;  Kenny  v.  Hoffman,  31  Gratt. 
(Va.)  442.    And  see  Clear,  vol.  6,  p.  no. 

6.  Agreement  to  Convey  "  Free  and  Clear."  — 
Meyer  v.  Madreperla,  68  N.  J.  L.  258. 
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(d)  Good  Title  of  Record.  —  An  agreement  to  give  a  good  title  of  record  is  not 
satisfied  by  a  title  depending  on  adverse  possession  under  the  statute  of 
limitations,  though  it  may  be  a  good  title.1 

(e)  Title  Clear  of  Taxes.  —  An  agreement  to  convey  clear  of  taxes  includes  a 
sewer  assessment.8 

(f)  Quitclaim  Deed.  —  An  agreement  to  convey  by  quitclaim  deed  does  not 
bind  the  vendor  to  convey  a  good  title,  and  it  is  satisfied  though  the  title 
be  subject  to  an  incumbrance.3 

(g)  Deed  Conveying  Title.  —  An  agreement  to  make  a  deed  conveying  title 
means  that  the  vendor  shall  make  a  deed  conveying  a  good  title,  and 
is  not  satisfied  by  a  deed  which,  though  sufficient  in  form,  conveys  a 
defective  title.4 

(h)  Right,  Title,  and  Interest.  —  An  agreement  to  convey  vendor's  right,  title, 
and  interest  implies  that  he  has  some  right,  title,  and  interest,5  but  it  does  not 
imply  that  he  has  a  good  title ;  6  and  the  fact  that  the  title  is  defective  is  no 
objection  to  it  in  the  absence  of  fraud  or  concealment,7  provided  the  pur- 
chaser gets  all  of  the  interest  the  vendor  had  8  at  the  time  the  contract  was 
entered  into.9 

(i)  Free  from  Incumbrances.  —  Executory  contracts  of  sale  often  contain  a 
stipulation  that  the  title  to  be  conveyed  shall  be  free  from  incumbrances,10  or 
clear  of  all  except  certain  enumerated  incumbrances.11    Such  an  agreement  is 


1.  Good  Title  of  Record.  —  Page  v.  Greeley,  75 
111.  400. 

2.  Title  Clear  of  Taxes.  —  Williams  v.  Monk, 
179  Mass.  22. 

3.  Quitclaim  Deed.  —  Shuler  v.  Hardin,  25  Ind. 
386. 

4.  Deed  Conveying  Title.  —  Roberts  v.  Bas- 
sett,  105  Mass.  409. 

5.  Some  Interest  Implied.  —  In  Johnson  v. 
Tool,  1  Dana  (Ky.)  479,  the  court  say:  "An 
undertaking  to  convey  all  the  vendor's  '  right, 
title,  and  interest,'  but  without  general  war- 
ranty, implies  that  he  has  some  right,  title, 
and  interest  which  can  constitute  the  subject 
of  a  contract,  and  which  can  pass  by  the  con- 
veyance to  the  vendee.  If  the  vendor  has  no 
'  right,  title,  or  interest,'  the  stipulation  on  his 
part  amounts  to  a  nullity.  It  cannot  be  pre- 
sumed that  a  vendee  would  ever  engage  to  pay 
money  for  nothing.  We  are,  therefore,  of 
opinion  that  it  was  incumbent  on  the  vendor 
to  exhibit  a  title,  and  show  himself  able  to 
make  it  to  the  vendee.  We  do  not  mean  that 
the  vendor  was  bound  to  show  the  best  title, 
nor  even  a  title  regularly  derived  from  the 
commonwealth.  But  we  think  he  was  bound 
to  present  such  a  state  of  case  as  would  show 
that  he  at  least  had  some  right.  A  naked 
possession  might  be  such  a  right  as  would,  if 
transferred  and  conveyed,  satisfy  the  covenant 
on  his  part.  But  the  vendor  has  not  shown 
that  much." 

6.  Good  Title  Not  Implied.  —  In  Herrod  v. 
Blackburn,  56  Pa.  St.  103,  the  court  say:  "It 
would  be  absurb  to  hold  that  there  is  no  differ- 
ence in  legal  effect  between  a  covenant  to  con- 
vey a  tract  of  land  and  a  covenant  to  convey 
the  covenantor's  right,  title,  and  claim  to  it. 
The  difference  is  too  well  understood  to  be 
denied.  Imperfect  titles  everywhere  abound, 
and  they  are  the  subject  of  sale.  We  have 
equitable  titles,  conflicting  equities,  tax  titles 
not  consummate,  and  many  others.  It  would 
be  a  novelty  were  we  to  decide  that  a  contract 


to  convey  one  of  these  is  an  engagement  to 
assure  to  the  vendee  whatever  titles,  legal  or 
equitable,  there  may  be  outstanding  in  others, 
equivalent  to  a  warranty  against  the  world. 
A  vendee  may  certainly  bargain  for  a  title  to 
be  at  his  own  risk,  and  this  he  does  when  he 
buys,  not  the  land,  but  a  title  or  claim  to  it." 

7.  No  Objection  Where  Fraud  or  Concealment 
Absent.  —  Johnston  v.  Mendenhall,  9  W.  Va. 
112. 

8.  Purchaser  Entitled  to  All  of  Vendor's  Interest. 

—  Henderson  v.  Beatty,  (Iowa  1904)  99  N.  W. 
Rep.  716;  Sawtell  v.  Pike,  20  Me.  169. 

9.  Lull  v.  Stone,  37  111.  224;  Woodcock  v. 
Bennet,  i  Cow.  (N.  Y.)  711. 

10.  Free  from  Incumbrances  —  United  States. 

—  Manitoba  Fish  Co.  v.  Booth,  (C.  C.  A.)  109 
Fed.  Rep.  594. 

Illinois.  —  Weiss  v.  Binnian,  178  111.  241. 
New  York.  —  Heimburg  v.  Ismay,  35  N.  Y. 
Super.  Ct.  35  ;  Webster  v.  Kings  County  Trust 
Co.,  145  N.  Y.  275  ;  Forster  v.  Scott,  136  N. 
N.  577;  O'Neil  v.  Van  Tassel,  137  N.  Y.  297; 
Gotthelf  v.  Stranahan,  138  N.  Y.  345;  Oppen- 
heimer  v.  Humphreys,  (Supm.  Ct.  Gen.  T.)  9 
N.  Y.  Supp.  840. 

Pennsylvania.  —  Hollenbaugh  v.  Morrison,  9 
Watts  (Pa.)  408. 

Canada.  —  Wrayton  v.  Naylor,  24  Can.  Sup. 
Ct.  295. 

Certain  Incumbrances.  —  An  agreement  provid- 
ing for  the  removal  of  certain  incumbrances 
construed  to  mean  all  incumbrances  existing 
on  land.     Fitts  v.  Hoitt,  17  N.  H.  530. 

11.  Particular  Incumbrances  Excepted.  —  Brig- 
ham  v.  Townsend,  119  Mass.  287.  In  this  case 
it  was  held  that  a  contract  to  convey  a  title 
free  from  all  incumbrances  except  a  mortgage 
of  three  and  three-fourths  cents  per  square  foot 
was  not  satisfied  where  it  appeared  that  the 
land  was  subject  to  a  mortgage  of  four  and 
one-quarter  cents  per  square  foot.  The  court 
said  :  "  A  purchaser  will  not  be  compelled  to 
take  a  doubtful  title,  or  one  subject  to  incum- 
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not  satisfied  by  a  deed  containing  a  covenant  against  incumbrances  where 
incumbrances  really  exist,1  but  the  purchaser  is  entitled  to  a  conveyance  of  a 
title  free  from  incumbrances.2  A  consideration  of  what  are  and  what  are  not 
incumbrances  will  be  found  elsewhere  in  this  title.3 

(j)  Title  Satisfactory  or  Subject  to  Approval  of  Third  Party.  —  An  agreement  that  the 
title  shall  be  satisfactory  is  usually  held  to  mean  merely  that  it  shall  be 
marketable.  It  does  not  give  the  purchaser  arbitrary  power  to  judge  for 
himself  as  to  its  goodness.4  Where,  however,  it  is  agreed  that  the  purchaser 
shall  accept  such  a  title  as  is  approved  by  some  third  person,  the  question  of 
goodness  of  title  is  generally  held  to  be  not  in  issue.  Unless  the  third  person, 
acting  in  good  faith,  approves  the  title,  the  purchaser  is  not  obliged  to  take  it.5 
But  the  purchaser  must  not  prevent  in  any  way  an  approval  by  the  third 
person.6 

(k)  Abstract  Showing  Title.  —  An  agreement  to  give  a  clear  abstract  of  title 
means  that  a  paper  title  shall  be  shown,7  and  a  title  which  rests  on  adverse 
possession  does  not  satisfy  the  agreement.8 

(5)  Defective  Title  as  A ffecting  Purchaser  s  Obligation  and  Rights  —  (a)  Duty 
to  Accept.  —  While  the  purchaser  as  a  general  rule  is  under  no  obligation  to 
accept  a  title  defective  in  whole  9  or  in  part,1"  unless,  of  course,  he  has  stipu- 
lated to  take  the  risk  of  title,  or  has  entered  into  the  contract  with  knowledge 
of  the  defect  and  with  no  provision  against  it,11  still  he  has  a  right  to  waive 
the  defect  and  hold  the  vendor  to  a  conveyance  of  such  title  as  can  be  made.12 

Possession  Taken.  —  The  purchaser  does  not  waive  his  right  to  refuse  to 
accept  a  defective  title  by  taking  possession  of  the  land  under  the  contract,13 
provided  that  on  subsequently  ascertaining  the  true  character  of  the  title, 
he  immediately  abandons,  or  offers  to  abandon,  the  possession.14 


brances  more  onerous  than  those  stated  in  the 
contract." 

1.  Not  Satisfied  by  Mere  Covenant  in  Deed.  — 

Conway  v.  Case,  22  111.  139;  Tyler  v.  Young, 
3  111.  447;  O'Kane  v.  Kiser,  25  Ind.  168. 

2.  Entitled  to  Title  Clear  of  Incumbrances.  — 
Conway  v.  Case,  22  111.  127;  McCool  v.  Jacobus, 
7  Robt.  (N.  Y.)  115;  Hollenbaugh  v.  Morrison, 
9  Watts  (Pa.)  408. 

3.  See  supra,  this  division  of  this  section,  b. 
(3)  (&)  Free  from  Incumbrances. 

4.  Title  to  Be  Satisfactory.  —  Beardslee  v. 
Underhill,  37  N.  J.  L.  309  ;  Rigney  v.  Coles,  6 
Bosw.  (N.  Y.)  479  ;  Brooklyn  v.  Brooklyn  City 
R.  Co.,  47  N.  Y.  479;  Miesell  v.  Globe  Mut.  L. 
Ins.  Co.,  76  N.  Y.  115;  Vought  v.  Williams, 
120  N.  Y.  253  ;  Moot  v.  Business  Men's  Invest. 
Assoc.,  157  N.  Y.  201  ;  Jay  v.  Wilson,  158  N. 
Y.  693,  affirming  91  Hun  (N.  Y.)  391  ;  Flana- 
gan v.  Fox,  (N.  Y.  City  Ct.  Gen.  T.)  3  Misc. 
(N.  Y.)  365  ;  Folliard  v.  Wallace,  2  Johns.  (N. 
Y.)  395- 

5.  Subject  to  Approval  of  Third  Person.  — 

Church  v.  Shanklin,  95  Cal.  626 ;  Allen  v. 
Pockwitz,  103  Cal.  85;  Wolcott  v.  Johns,  7 
Colo.  App.  360 ;  Boyd  v.  Hallowell,  60  Minn. 
225 ;  Thompson  v.  Dickerson,  68  Mo.  Ajip. 
535;  Flanagan  v.  Fox,  (C.  PI.  Gen.  T.)  6  Misc. 
(N.  Y.)  132;  Thompson  v.  Avery,  11  Utah  214. 
And  see  Watts  v.  Holland,  86  Va.  999. 

6.  Must  Not  Prevent  Approval.  —  Flanagan 
v.  Fox,  (C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  132,  7 
Misc.  (N.  Y.)  744. 

7.  Paper  Title.  —  Bruce  v.  Wolfe.  102  Mo. 
App.  384. 

8.  Title  by  Adverse  Possession.  —  Thompson 
v.  Dickerson,  68  Mo.  App.  535  ;  Bruce  v.  Wolfe. 
102  Mo.  App.  384. 


9.  Defective  in  Whole.  —  Florence  Oil,  etc., 
Co.  v.  McCandless,  26  Colo.  534 ;  Presbrey  v. 
Kline,  20  D.  C.  513;  Lancaster  v.  Roberts,  144 
111.  213;  Harding  v.  Olsom,  177  111.  298; 
Eggers  v.  Busch,  54  111.  App.  279 ;  Burk  v. 
Schreiber,  183  Mass.  35  ;  Dikeman  v.  Arnold, 
78  Mich.  455  ;  Hunt  v.  Thwing,  51  Minn.  491; 
Jackson  v.  Knight,  4  W.  &  S.  (Pa.)  412. 

10.  Good  Title  to  Part  Only.  —  Buchanan  v. 
Alwell,  8  Humph.  (Tenn.)  516. 

11.  Taking  Risks,  Etc.  —  See  supra,  this  divi- 
sion of  this  section,  b.  (1)  Necessity  for  Good 
Title. 

12.  Waiver  of  Defects  —  Colorado.  —  Florence 
Oil,  etc.,  Co.  v.  McCandless,  26  Colo.  534. 

Massachusetts.  —  Davis  v.  Parker,  14  Allen 
(Mass.)  94;  Kares  v.  Covell,  180  Mass.  206; 
Tobin  v.  Larkin,  183  Mass.  389;  Marcus  v. 
Clark,  (Mass.  1904)  70  N.  E.  Rep.  433. 

Mississippi.  —  Wilson  v.  Cox,  50  Miss.  133. 
New  Jersey.  —  Melick  v.  Cross,  '62  N.  J.  Eq. 
545- 

New  York.  —  Pumpelly  v.  Phelps,  40  N.  Y.  59. 
Pennsylvania.  —  Rohr  v.  Kindt,  3  W.  &  S. 
(Pa.)  563. 

Wisconsin.  —  Oakes  v.  Buckley,  49  Wis.  592. 

13.  Taking  Possession  No  Waiver. —  Cooper  v. 
Singleton,  19  Tex.  2C0  ;  Jones  v.  Taylor,  7  Tex. 
240. 

14.  Must  Abandon  Possession  on  Learning  True 

Character.  —  Melick  v.  Cross,  62  N.  J.  Eq. 
545.  And  see  Davison  v.  Perrine,  22  N.  J. 
Eq.  87. 

Staying  in  Possession  After  Defects  in  Paper 
Title  Are  Known  is  no  waiver  where  the  vendor 
in^ts  that  even  if  he  has  no  good  paper  title 
he  has  a  good  title  under  the  statute  of  limita- 
tions. Rankin  v.  Sterling,  3  Ont.  L.  Rep.  646. 
617  Volume  XXIX. 


/ 


Estate  and  Title. 


VENDOR  AND  PURCHASER. 


The  Title. 


Indemnity  Offered  by  Vendor.  —  The  rule  that  the  purchaser  is  not  obliged  to 

accept  a  defective  title  is  generally  held  to  apply,  even  though  the  vendor 
offers  to  indemnify  the  purchaser  against  outstanding  claims. 1  It  has  been 
held,  however,  that  where  the  claim  is  contingent,  and  of  such  a  nature  that 
the  purchaser  can  be  indemnified  against  all  loss  or  damage  that  may  accrue 
from  it,  and  the  vendor  is  willing  to  give  such  indemnity,  the  court  will,  under 
peculiar  circumstances,  and  to  effect  the  ends  of  justice,  require  the  contract 
to  be  specifically  executed,  on  condition  that  such  indemnity  be  given,8 
unless  the  contract  expressly  provides  that  the  property  shall  be  conveyed 
free  and  clear  of  incumbrances.3 

(b)  Duty  to  Tender  Performance.  —  Where  it  is  the  duty  of  the  purchaser  to 
tender  the  purchase  price  and  demand  a  deed  before  the  vendor  can  be  put 
in  default,4  such  tender  and  demand  are  not  necessarily  dispensed  with  because 
at  the  time  set  for  performance  the  vendor's  title  is  defeciive.5  They  may  be 
dispensed  with,  it  is  true,  if  the  vendor  is  unable  to  convey  a  good  title,6  or 
offers  a  defective  .title ;  7  but  if  the  defect  consists  in  some  lien  or  incumbrance 
which  it  is  in  the  power  of  the  vendor  to  remove,  the  purchaser  must  offer 
to  perform.8 

(c)  Right  to  Compensation  —  aa.  In  General.  ■ — If  the  purchaser  accepts  a  title 
which  he  is  not  obliged,  under  his  contract,  to  accept,  he  is  entitled  to  such  a 
reduction  of  the  purchase  price  as  will  compensate  him  for  his  loss  in  not 
getting  the  title  which  he  ought  to  have  received.9  He  may,  however, 
choose  to  pay  the  full  purchase  price  and  rely  for  security  against  loss  on  the 
covenants  of  his  deed.10 

Waiver.  —  The  purchaser  may  by  waiver  lose  his  right  to  compensation,  as 
where  he  takes  possession  under  the  contract  after  notice  of  the  character 
of  the  title.11 

66.  Title  Perfected  by  Purchaser.  —  If  the  purchaser  perfects  the  title  of  the 
vendor,  pending  the  executory  contract,  by  buying  in  outstanding  claims, 
the  perfected  title  inures  to  the  benefit  of  the  vendor.158  The  purchaser, 
however,  in  such  case  is  entitled  to  reimbursement  for  his  outlay,13  with 

1.  Indemnity  Offered.  —  Andrews  v.  Word,  17  Morris,  3  Keyes  (N.  Y.)  48,  and  Ingalls  v. 
B.  Mon.  (Ky.)  518;  Wilson  v.  Zajicek,  (Tex.  Hahn,  47  Hun  (N.  Y.)  104.  And  see  Camp- 
Civ.  App.  1896)  36  S.  W.  Rep.  1080.  bell  v.  Prague,  6  N.  Y.  App.  Div.  554. 

Mortgage   Dae  and   Payable.  —  A  purchaser  Foreclosure  of  Mortgage.  —  The  fact  that  a 

will   not  be   obliged   to  receive  land  encum-  mortgage  on  the  lands  in  question  has  been 

bered  with  a  mortgage  though  it  is  due  and  foreclosed  pending  the  making  of  the  executory 

payable  and  the  purchaser  is  permitted  to  de-  contract,  does  not  dispense  with  offer  of  per- 

duct  the  amount  of  the  mortgage  from  the  pur-  formance  by  the  purchaser.     Pate  v.  McCon- 

chase  price.     Webster  v.  Kings  County  Trust  nell,  106  Ala.  449. 

Co.,  145  N.  Y.  275.  9,  Reduction  of  Purchase   Price.  —  Florence 

2.  Exception  to  General  Rule.  —  Andrews  v.  Oil,  etc.,  Co.  v.  McCandless,  26  Colo.  534; 
Word,  17  B.  Mon.  (Ky.)  518;  Durrett  v.  Simp-  Davis  v.  Parker,  14  Allen  (Mass.)  94;  Kares  v. 
son,  3  T.  B.  Mon.  (Ky.)  517.  Covell,  180  Mass.  206;  Wilson  v.  Cox,  50  Miss. 

3.  Express  Provision  Against  Incumbrances.  —  133  ;  Washer  v.  Brown,  5  N.  J.  Eq.  81  ;  Melick 
Carr  v.  Dooley,  (Supm.  Ct.  Tr.  T.)  19  Misc.  v.  Cross,  62  N.  J.  Eq.  545;  Jackson  v.  Knight, 
(N.  Y.)  553.  4  W.  &  S.  (Pa.)  412;  Barnes's  Appeal,  46  Pa. 

4.  See  infra,  this  title,  V.  Performance  of  St.  350. 

the  Contract.  10.  Reliance  on  Covenants  of  Deed.  —  Johnson 

5.  Pate  v.  McConnell,  106  Ala.  449;  Hartley  v.  Fuller,  55  Minn.  269;  Mclndoe  v.  Morman, 
v.  James,  50  N.  Y.  38.  26  Wis.  588.      And  see  Zebley  v.  Sears,  38 

6.  Inability  to  Perform.  —  Pate  v.  McConnell,  Iowa  507. 

106  Ala.  449;  Smith  v.  Lamb,  26  111.  397;  Wil-  11.  Waiver.  —  Melick  v.  Cross,  62  N.  J.  Eq. 

helm    v.    Fimple,    31    Iowa    131  ;    Holmes    v.  545. 

holmes,  9  N.  Y.  525;  Hartley  v.  James,  50  N.  12.  Inures  to  Benefit  of  Vendor. —  Fuson  v. 

^.38;  Ziehen  v.  Smith,  148  N.  Y.  558;  Brokaw  Lambdin,    (Ky.    1902)    66   S.   W.   Rep.  1004; 

v.  Duffy,  165  N.  Y.  395.     And  see  Runkle  v.  Stephens  v.  Black,  77  Pa.  St.  138;  Austin  v. 

Johnson,  30  111.  328.  McKinney,  5  Lea  (Tenn.)  488. 

7.  Offer  of  Defective  Title.  —  Hartley  v.  James,         Vendee  Purchasing  at  Sheriff's  Sale  Fuson 

50  N.  Y.  38.  v.  Lambdin,  (Ky.  1902)  66  S.  W.  Rep.  1004. 

8.  Vendor  Able  to  Perfect  Title.  —  Ziehen  v.  13.  Reimbursement  Allowed  —  California.  — 
Smith,  148  N.  Y.  558,  reversing  Morange  v.  Snow  v.  Forrea,  45  Cal.  195. 
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interest,1  though  such  reimbursement  must  not  exceed  the  value  of  the  land.2 

(6)  Remedies  of  Purchaser  —  (a)  At  Law  —  aa.  Recovery  Back  of  Purchase  Price 
and  Necessary  Expenses.  —  On  the  failure  of  the  vendor  to  tender  such  a  title  as 
the  purchaser  is  entitled  to  under  his  contract,  the  latter  may  recover  back, 
in  an  action  at  law,  payments  made  in  satisfaction,  or  part  satisfaction,  of  the 
purchase  price,  with  interest,3  and  the  necessary  expenses  which  he  has 


Georgia.  —  English  v.  English,  69  Ga.  636. 

Illinois.  —  McCord  v.  Massey,  155  111.  123, 
affirming  51  111.  App.  186. 

Kentucky.  —  Fuson  v.  Lambdin,  (Ky.  1902) 
66  S.  W.  Rep.  1004. 

Mississippi.  —  Harper  v.  Reno,  Freem. 
(Miss.)  323;  Murphree  v.  Dogan,  (Miss.  1895 ) 
17  So.  Rep.  231. 

Pennsylvania.  —  M'Ginnis  v.  Noble,  7  W.  & 
S.  (Pa.)  454;  Renshaw  v.  Gans,  7  Pa.  St.  117; 
Stephens  v.  Black,  77  Pa.  St.  138. 

Tennessee.  —  Searcy  v.  Kirkpatrick,  Cooke 
(Tenn.)  211. 

Texas.  —  Smith  v.  Jarvis,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  854. 

1.  Interest  Allowed.  —  Kerley  v.  Richardson, 
17  Ga.  602;  Baker  v.  Corbett,  28  Iowa  317. 

2.  Must  Not  Exceed  Value  of  Land.  —  Austin 
v.  McKinney,  5  Lea  (Tenn.)  488. 

3.  Recovery  Back  of  Purchase  Money  with 
Interest. —  Westmacott  v.  Robins,  4  De  G.  F. 
&  J.  390 ;  Anson  v.  Hodges,  5  Sim.  227 ;  Lang- 
stroth  v.  Toulmin,  3  Stark.  145,  14  E.  C.  L. 
171;  Romilly  v.  James,  6  Taunt.  263,  1  E.  C. 
L.  379;  Farquhar  v.  Farley,  7  Taunt.  592,  2  E. 
C.  L.  591  ;  Boyman  v.  Gutch,  7  Bing.  ,,79,  20  E. 

C.  L.  170;  Planche  v.  Colburn,  8  Bing.  14,  21 
E.  C.  L.  203  ;  Cato  v.  Thompson,  9  Q.  B.  D. 
616;  Camfield  v.  Gilbert,  4  Esp.  221;  Keys  v. 
Harwood,  2  C.  B.  905,  52  E.  C.  L.  905  ;  Loder 
v.  Kekule,  3  C.  B.  N.  S.  128,  91  E.  C.  L.  128. 

United  States.  —  Cooper  v.  Brown,  2  Mc- 
Lean (U.  S.)  495. 

Arkansas.  —  Bellows  v.  Cheek,  20  Ark.  424. 

California.  —  Winter  v.  Stock,  29  Cal.  407 ; 
Sanders  v.  Lansing,  70  Cal.  429 ;  Fenton  v. 
Alsip,  79  Cal.  402 ;  Turner  v.  Reynolds,  81  Cal. 
214 ;  Rogers  v.  Borchard,  82  Cal.  347 ;  Burks 
v.  Davies,  85  Cal.  110;  Sheehy  v.  Miles,  93 
Cal.  288;  Koshland  v.  Spring,  116  Cal.  689; 
Townsend  v.  Tufts,  95  Cal.  257. 

Colorado.  —  Taylor  v.  Williams,  2  Colo.  App. 
559- . 

District  of  Columbia.  —  Bletz  v.  Willis,  19 

D.  C.  449;  Presbery  v.  Kline,  20  D.  C.  513. 
Georgia.  —  McDonald  v.  Beall,  55  Ga.  288. 
Illinois.  —  Hurd  v.  Denny,  16  111.  492;  Smith 

v.  Lamb,  26  111.  396;  Bitzer  v.  Orban,  88  111. 
130;  Elder  v.  Chapman,  176  111.  142;  Harding 
v.  Olson,  177  111.  298;  Williams  v.  Daly,  33 
111.  App.  454;  Eggers  v.  Busch,  54  111.  App. 
279,  affirmed  154  111.  604;  Seiberling  v.  Lewis, 
93  111.  App.  549;  Augsberg  v.  Meredith,  101  111. 
App.  629. 

Indiana.  —  Lloyd  v.  Davis,  2  Ind.  App.  170. 

Iowa.  —  Edmonds  v.  Cochran,  12  Iowa  488; 
Wilhelm  v.  Fimple,  31  Iowa  131. 

Kansas.  —  O'Neill  v.  Douthitt,  40  Kan.  689  ; 
Kimball  v.  Bell,  47  Kan.  757;  Bell  v.  Stern- 
berg, 53  Kan.  572;  Frederick  v.  Birkett,  37 
Kan.  536. 

Maine.  —  Appleton  v.  Chase,  19  Me.  74; 
Wright  v.  Haskell,  45  Me.  489;  Bassett  v.  Bas- 


sctt,  55  Me.  127;  Doherty  v.  Dolan,  65  Me. 
87. 

Maryland.  —  Bernei  v.  Baltimore,  56  Md. 
35i. 

Massachusetts.  —  Miner  v.  Bradley,  22  Pick. 
(Mass.)  457 ;  Canada  v.  Canada,  6  Cush. 
(Mass.)  15;  Kares  v.  Covell,  180  Mass.  206; 
Burk  v.  Schreiber,  183  Mass.  35. 

Michigan.  —  Atkinson  v.  Scott,  36  Mich.  18; 
Dickinson  v.  Wright,  56  Mich.  42;  Weaver  v. 
Aitcheson,  65  Mich.  285  ;  Wright  v.  Dickinson, 
67  Mich.  580 ;  Fitzpatrick  v.  Hoffman,  104 
Mich.  228. 

Minnesota.  —  George  v.  Conhaim,  38  Minn. 
338;  Mathews  v.  Lightner,  85  Minn.  333. 

Mississippi.  —  Sims  v.  Boaz,  1 1  Smed.  &  M. 
(Miss.)  318;  Wilson  v.  Cox,  50  Miss.  133. 
Missouri.  —  Langford  v.  Caldwell,  48  Mo.  508. 
Montana.  —  Colburn  v.  North  Pac.  R.  Co., 
13  Mont.  476. 

Nebraska.  —  Burley  v.  Shinn,  1  Neb.  433 ; 
Eaton  v .  Redick,  1  Neb.  305  ;  Reed  v.  Beards- 
ley,  6  Neb.  493 ;  McPherson  v.  Wiswell,  19 
Neb.  117;  Seaver  v.  Hall,  50  Neb.  878;  Max- 
well v.  Gregory,  53  Neb.  5. 

New  Hampshire.  —  Reddington  v.  Henry,  48 
N.  H.  273. 

New  Mexico.  —  Pino  v.  Beckwith,  1  N.  Mex. 
19;  Daly  v.  Bernstein,  6  N.  Mex.  380. 

New  York.  —  O'Reilly  v.  King,  2  Robt.  (N. 
Y.)  587  ;  M.  E.  Church  Home  v.  Thompson,  52 
N.  Y.  Super.  Ct.  321 ;  Bayliss  v.  Stimson,  53 
N.  Y.  Super.  Ct.  225 ;  Lawrence  v.  Taylor, 
5  Hill  (N.  Y.)  107;  Moser  v.  Cochrane,  12 
Daly  (N.  Y.)  292,  affirmed  107  N.  Y.  35; 
Hewison  v.  Hoffman,  15  Daly  (N.  Y.)  176; 
Smith  v.  Rogers,  42  Hun  (N.  Y.)  no;  Stevens 
v.  Banta,  47  Hun  (N.  Y.)  329;  Reynolds  v. 
Cleary,  61  Hun  (N.  Y.)  590;  Stephens  v.  Van 
Ness,  65  Hun  (N.  Y.)  621,  19  N.  Y.  Supp. 
950 ;  Glenn  v.  Rossler,  88  Hun  (N.  Y.)  74 ; 
Judson  v.  Wass,  11  Johns.  (N.  Y.)  525;  Moore 
v.  Appleby,  108  N.  Y.  237;  Fruhauf  v.  Bend- 
heim,  127  N.  Y.  587 ;  Todd  v.  Union  Dime 
Sav.  Inst.,  128  N.  Y.  636;  Simon  v.  Vander- 
veer,  155  N.  Y.  377;  Moot  v.  Business  Men's 
Invest.  Assoc.,  157  N.  Y.  201  ;  Brokaw  v. 
Duffy,  165  N.  Y.  391  ;  Dunn  v.  Huether, 
(Supm.  Ct.  Gen.  T.)  29  Civ.  Pro.  (N.  Y.)  118; 
O'Reilly  v.  King,  (N.  Y.  Super.  Ct.  Gen.  T.) 
28  How.  Pr.  (N.  Y.)  408 ;  M.  E.  Church  Home 
v.  Thompson,  52  N.  Y.  Super.  Ct.  321,  affirmed 
108  N.  Y.  618;  Wetmore  v.  Bruce,  54  N.  Y. 
Super.  Ct.  149;  Zorn  v.  McParland,  (N.  Y. 
Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  555; 
Keitel  v.  Zimmermann,  (Supm.  Ct.  Tr.  T.)  19 
Misc.  (N.  Y.)  581;  Uhl  v.  Longhran,  (Supm. 
Ct.  Spec.  T.)  14  Civ.  Pro.  (N.  Y.)  344;  Stone 
v.  Thaden,  16  Daly  (N.  Y.)  280;  Harris  v. 
Strodl,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
859,  affirmed  57  Hun  (N.  Y.)  592;  Porterfield 
v.  Payne,  (Supm.  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
31 ;  Weinstock  v.  Levison,  (Supm.  Ct.  Spec.  T.) 
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incurred  in  the  performance  of  his  part  of  the  contract,1  such  as  money  paid 
for  the  examination  of  title.2 

Vendor  Placed  in  Statu  Quo.  —  As  a  preliminary  step  to  the  action  for  the 
recovery  of  the  purchase  price  the  purchaser  must  put  the  vendor  in  statu 
quo.3  Thus,  if  the  purchaser  is  in  possession  of  the  land  he  must  first  abandon 
possession,  or  offer  to  do  so.4  It  has  been  held,  however,  that  where  the 
purchaser  in  possession  of  the  land  under  his  contract,  cannot  return  it  in  the 
same  condition  in  which  it  was  received,  he  may  nevertheless  maintain  his 
action  for  the  recovery  of  purchase  money  paid.  But  in  such  a  case  the 
vendor  is  entitled  to  retain  so  much  of  the  purchase  money  as  will  compensate 
him  for  any  injury  done  the  land.5 

Express  Provision  for  Recovery  of  Purchase  Money.  —  Sometimes  the  contract 
expressly  provides  for  the  return  of  purchase  money  paid  in  case  a  good  title 
cannot  be  conveyed.  Where  such  a  provision  appears  it  is  of  course  clear 
that  if  the  title  is  defective,  recovery  of  the  purchase  price  can  be  had.6 

Burden  of  Proof.  : —  The  purchaser  has  the  burden  of  showing  that  the  title  is 
not  such  as  is  called  for  by  the  contract.  It  is  not  the  duty  of  the  vendor  to 
show  that  the  title  is  good.7 


20  Civ.  Pro.  (N.  Y.)  i,  26  Abb.  N.  Cas.  (N.  Y.) 
244;  O'Neill  v.  Van  Tassell,  (Supm.  Ct.  Gen. 
T.)  17  N.  Y.  Supp.  824;  Ryder  v.  Wall,  (Supm. 
Ct.  Spec.  T;)  29  Misc.  (N.  Y.)  377;  Grace  v. 
Bowden,  10  N.  Y.  App.  Div.  541  ;  Corn  v.  Bass, 
43  N.  Y.  App.  Div.  53. 

Pennsylvania.  —  Erie  v.  Vincent,  8  Watts 
(Pa.)  510;  Willsey  v.  Wells,  5  Pa.  Super.  Ct. 
480;  Stickter  v.  Guldin,  30  Pa.  St.  114;  Holmes 
v.  Woods,  168  Pa.  St.  530. 

South  Carolina. —  Roach  v.  Rutherford,  4 
Desaus.  (S.  Car.)  126;  Gourdin  v.  Fludd,  Harp. 
L.  (S.  Car.)  232. 

Tennessee.  —  Topp  v.  White,  12  Heisk. 
(Tenn.)  165;  Pipkin  v.  James,  1  Humph. 
(Tenn.)  325. 

Texas.  —  House  v.  Kendall,  55  Tex.  40;  Wil- 
son v.  Zajicek,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  1080;  Roberts  v.  McFaddin,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  105. 

Virginia.  —  Newberry  v.  Ruffin,  (Va.  1903) 
45  S.  E.  Rep.  733  I  Johnson  v.  Jennings,  10 
Gratt.  (Va.)  1  ;  Buena  Vista  Co.  v.  McCandlish, 
92  Va.  297. 

Washington.  —  Bidwell  v.  Rice,  19  Wash. 
146. 

Wisconsin.  —  Taft  v.  Kessel,  16  Wis.  273; 
Mclndoe  v.  Morman,  26  Wis.  588;  Oakes  v. 
Buckley,  49  Wis.  592  ;  Harrass  v.  Edwards,  94 
Wis.  459. 

Contract  under  Seal.  —  That  contract  is  under 
seal  does  not  affect  purchaser's  right  to  recover 
back  the  purchase  price  paid.  Pipkin  v.  James, 
1  Humph.  (Tenn.)  325. 

Payments  Made  to  a  Mortgagor  in  Part  Per- 
formance of  an  Oral  Contract  to  purchase  the 
mortgaged  land  of  him  if  he  can  procure  the 
entire  title  to  it,  may  be  recovered  back  from 
the  mortgagor  after  foreclosure  in  an  action  of 
general  assumpsit.  Way  v.  Raymond.  16  Vt. 
371- 

1.  Necessary  Expenses.  —  Blanck  v.  Sadlier, 
153  N.  Y.  551  ;  Ruess  v.  Ewen,  34  N.  Y.  App. 
Div.  484. 

2.  Expense  of  Examining  Title.  —  Stevens  v. 
Banta,  47  Hun  (N.  Y.)  329;  Reynolds  v. 
Cleary,  61  Hun  (N.  Y.)  590;  Moore  v.i  Appleby, 
108  N.  Y.  237;  Fruhauf  v.  Bendheim,  127  N. 


Y.  587;  Brokaw  v.  Duffy,  165  N.  Y.  391;  Uhl 
v.  Loughran,  (Supm.  Ct.  Spec.  T.)  14  Civ.  Pro. 
(N.  Y.)  344;  Hewison  v.  Hoffman,  15  Daly  (N. 
Y.)  176;  Porterfield  v.  Payne,  (Supm.  Ct.  Gen. 
T.)  11  N.  Y.  Supp.  31;  Elfenheim  v.  Von 
Hafen,  (N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.) 
626 ;  Higgins  v.  Eagleton,  (C.  PI.  Gen.  T.)  13 
Misc.  (N.  Y.)  223  ;  Green  v.  Heruz,  (C.  PI.  Eq. 
T.)  14  Misc.  (N.  Y.)  474;  Dunn  v.  Huether, 
(Supm.  Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  118. 

3.  Vendor  Placed  in  Statu  Q,ao.  —  Kares  v. 
Covell,  180  Mass.  206. 

4.  Possession  Abandoned  —  California.  — 
Haynes  v.  White,  55  Cal.  38. 

Georgia.  —  Summerall  v.  Graham,  62  Ga.  729. 
Illinois.  —  Long  v.  Saunders,  88  111.  147. 
Michigan.  —  Corbett  v.   Schulte,   119  Mich. 
249. 

Mississippi.  —  Wilson  v.  Cox,  50  Miss.  13,3. 
Missouri.  —  Woodward  v.  Van  Hoy,  45  Mo. 
300. 

Ohio.  —  Reed  v.  McGrew,  5  Ohio  375. 
Pennsylvania.  —  Wright   v.   Wright,    12  Pa. 
Co.  Ct.  238. 

Tennessee.  —  Hurst  v.  Means,  2  Sneed 
(Tenn.)  546. 

Virginia.  —  Newberry  v.  Ruffin,  (Va.  1903) 
45  S.  E.  Rep.  733- 

Wisconsin.  —  Oakes  v.  Buckley,  49  Wis.  592 ; 
Hyslip  v.  French,  52  Wis.  513. 

5.  Value  of  Timber  Cut  Deducted. —  Wright  v. 
Dickinson,  67  Mich.  580. 

Damage  Caused  by  Removing  Building  and 
Digging  Up  Soil.  —  Bitzer  v.  Orban,  88  111.  130. 

6.  Express  Provision. —  Reynolds  v.  Borel,  86 
Cak  538.  In  this  case  the  contract  provided 
that  if  the  contract  was  found  to  be  imperfect 
and  cannot  be  made  good  said  deposit  will  be 
returned." 

In  Watts  v.  Holland,  86  Va.  999,  the  con- 
tract provided  for  the  return  of  purchase  money 
paid  "  should  the  titles  prove  unsatisfactory  on 
examination." 

7.  Burden  of  Proof  on  Purchaser.  —  Sawyer  v. 
Sledge,  55  Ga.  152;  Kimball  v.  Bell,  47  Kan, 
757;  Keitel  v.  Zimmerman,  (Supm.  Ct.  Tr.  T.) 
19  Misc.  (N.  Y.)  581  ;  Gourdin  v.  Fludd,  Harp. 
L.  (S.  Car.)  232. 
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Sufficiency  of  Evidence.  —  Where  the  purchaser  seeks  to  recover  back  the  pur- 
chase money  on  the  ground  that  there  is  an  unsatisfied  mortgage  of  record, 
constituting  a  cloud  on  the  title,  he  makes  out  a  prima  facie  case  when  he  has 
shown  this.  He  need  not  go.  further  and  show  that  as  a  matter  of  fact  the 
mortgage  has  not  been  paid.1 

66.  Action  for  Damages  —  (aa)  Contract  Affirmed.  —  Though  the  vendee  is  unable 
to  convey  the  title  called  for  by  the  contract,  the  purchaser  may  elect  to  take 
what  the  vendor  can  give  him  and  hold  the  vendor  answerable  in  damages 
as  to  the  rest.8 

(66)  Contract  Repudiated.  —  On  the  other  hand  the  purchaser  failing  to  receive 
the  title  contracted  for  may  refuse  the  title  offered,  and  maintain  an  action  to 
recover  damages  for  the  vendor's  breach  of  his  contract,3  unless  it  appears 
from  the  terms  of  the  contract  that  the  parties  did  not  contemplate  an  action 
for  damages  in  case  the  vendor  was  unable  to  convey  a  good  title.4 

The  Burden  of  Proof  is  on  the  vendee  and  he  must,  in  order  to  recover,  satisfy 
the  jury  that  the  vendor's  title  was  not  the  title  called  for  by  the  contract.5 

(b)  In  Equity  —  aa.  Rescission  of  Contract.  —  The  purchaser  has  a  right  to  go 
into  equity  and  have  the  contract  of  sale  rescinded,  and  any  purchase  money 
advanced  refunded  on  the  ground  of  a  defect  of  title  in  the  vendor.6 

66.  Enjoining  Collection  for  Purchase  Money.  —  Equity  will  enjoin  a  judgment 
at  law  against  the  purchaser  for  the  purchase  money  when  the  vendor  is 
unable  to  convey  the  title  contracted  for  at  the  time  set  for  performance,7  or 
at  the  time  of  the  decree  ;  8  but  the  fact  that  the  vendor  had  not  a  good  title 
previous  to  the  time  set  for  performance  will  not  cause  a  court  of  equity  to 
enjoin  a  judgment  for  the  purchase  money  unless  the  insolvency  of  the 
vendor  is  shown.9 

Complainant  Must  Do  Equity.  —  Before  equity  will  enjoin  the  collection  of  pur- 
chase money,  however,  the  complainant  must  do  equity.  For  instance,  if  the 
complainant  has  a  bond  for  conveyance,  he  will  be  obliged  to  deliverMt  up.10 


1.  Unsatisfied  Mortgage  of  Record.  —  Kimball 
v.  Bell,  47  Kan.  757. 

2.  Contract  Affirmed.  —  Kares  v.  Covell,  180 
Mass.  206;  Corbett  v.  Schulte,  119  Mich.  249; 
Hurst  v.  Means,  2  Sneed  (Tenn.)  546 ;  New- 
berry v.  Ruffin,  (Va.  1903)  45  S.  E.  Rep.  733. 

3.  Contract  Rep adiated  -  Maine.  —  Doherty  v. 
Dolan,  65  Me.  87. 

Massachusetts.  —  Marcus  v.  Clark,  (Mass. 
1904)  70  N.  E.  Rep.  433. 

Missouri.  —  Terte  v.  Maynard,  48  Mo.  App. 
463- 

New  York.  —  Dixon  v.  Rice,  16  Hun  (N.  Y.) 
422;  Heimburg  v.  Ismay,  35  N.  Y.  Super.  Ct. 
35 ;  Sternberger  v.  McGovern,  56  N.  Y.  12; 
Kountze  v.  Helmuth,  67  Hun  (N.  Y.)  343, 
affirmed  140  N.  Y.  432. 

Pennsylvania.  —  Roland  v.  Tiernan,  8  W.  & 
S.  (Pa.)  193. 

Texas.  —  Taylor  v.  Rowland,  26  Tex.  293. 

Wisconsin.  —  Bateman  v.  Johnson,  10 
Wis.  1. 

4.  Provision  for  Payment  of  Rent  if  Title  Failed. 
—  A  provision  that  purchaser  should  pay  rent 
if  vendor  was  unable  to  make  a  good  title,  held 
to  preclude  purchaser  from  maintaining  an  ac- 
tion for  damages  resulting  from  a  failure  of 
title.    Cross  v.  Freeman,  22  Tex.  Civ.  App.  299. 

5.  Burden  of  Proof  on  Vendee. —  Gammon  v. 
Blaisdell,  45  Kan.  221  ;  Allen  v.  Atkinson,  21 
Mich.  351. 

6.  Right  to  Rescission.  —  Buchanan  v.  Alwell, 
8  Humph.  (Tenn.)  516. 

On  the  subject  of  rescission,  see  generally 


infra,  this  title,  Rescission,  Abandonment,  and 
Forfeiture. 

7.  Judgment  for  Purchase  Money  Restrained  — 

Alabama.  —  Smith  v.  Pettus,  1  Stew.  &  P. 
(Ala.)  107;  Lewis  v.  Bibb,  4  Port.  (Ala.)  84; 
Blanks  v.  Walker,  54  Ala.  117. 

Indiana.  —  Addleman  v.  Mormon,  7  Blackf. 
(Ind.)  31. 

Kentucky.  —  M'Gee  v.  Carrico,  Litt.  Sel.  Cas. 
(Ky.)  393;  Haggin  v.  Oliver,  5  J.  J.  Marsh. 
(Ky.)  237  ;  Hays  v.  Tribble,  3  B.  Mon.  (Ky.) 
106. 

Maryland.  —  Dorsey  v.  Hobbs,  10  Md.  412. 

Mississippi.  —  Harris  v.  Bolton,  7  How. 
(Miss.)  167. 

North  Carolina.  —  Welch  v.  Watkins,  1 
Hayw.  (2  N.  Car.)  369. 

Tennessee.  —  Boyer  v.  Porter,  1  Overt. 
(Tenn.)  258;  Moore  v.  Cook,  4  Hayw.  (Tenn.) 
84. 

Virginia.  —  Grantland  v.  Wight,  5  Mum. 
(Va.)  295. 

Restoration  of  Money  Paid  Also  Decreed. —  In 

M'Gee  v.  Carrico,  Litt.  Sel.  Cas.  (Ky.)  393,  the 
bill  asked  relief  against  a  judgment  at  law  ren- 
dered on  a  note  given  for  part  of  the  purchase 
price,  and  the  restoration  of  the  purchase  money 
which  had  been  paid.  The  decree  was  in  ac- 
cordance with  the  prayer. 

8.  Mays  v.  Swope,  8  Gratt.  (Va.)  46. 

9.  Vendor  Insolvent. —  Blanks  v.  Walker,  54 
Ala.  117. 

10.  Complainant  Must  Do  Equity.  —  M'Gee  v. 
Carrico.  Litt.  Sel.  Cas.  (Ky.)  393. 
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Burden  of  Proof.  —  It  is  for  the  purchaser,  seeking  to  enjoin  the  collection  of 
purchase  money  for  a  defect  in  the  vendor's  title,  to  sustain  the  burden  of 
showing  the  defectiveness  of  such  title.1 

Eviction  of  Purchaser  in  Possession. — A  purchaser  in  possession  under  the  con- 
tract of  sale  need  not  show  that  he  has  been  actually  evicted  in  order  to  secure 
the  injunction.  It  is  sufficient  that  a  judgment  of  ejectment  has  been 
rendered  against  him.3 

(7)  Defenses  of  Purchaser  —  (a)  To  Action  for  Purchase  Price.  —  It  is  a  good  defense 
by  the  purchaser  to  an  action  at  law  for  the  purchase  price  that  the  vendor's 
title  is  defective,3  unless  by  the  terms  of  the  contract  payment  of  the  pur- 
chase price  is  not  to  depend  on  the  character  of  the  title,4  or  the  contract 
provides  for  the  payment  of  the  purchase  price  prior  to  the  making  of  the 
title.5    The  purchaser  is  under  no  obligation  to  pay  the  purchase  price  and 


1.  Burden  of  Proof. —  Grantland  v.  Wight,  5 
Munf.  (Va.)  295. 

2.  Judgment  in  Ejectment  Sufficient  to  Warrant 
Relief. — Green  v.  McDonald,  13  Smed.  &  M. 
(Miss.)  445. 

3.  Defective  Title  as  Defense  —  United  States. 
—  Columbia  Bank  v.  Hagner,  1  Pet.  (U.  S.) 
455- 

Arkansas.  —  Bolton  v.  Branch,  22  Ark.  435; 
Walker  v.  Towns,  23  Ark.  147;  Sorrells  v.  Mc- 
Henry,  38  Ark.  127. 

California.  —  Jonghaus  v.  McCormick,  18  Cal. 
660;  Thurgood  v.  Spring,  139  Cal.  596. 

Delaware.  —  Lewis  v.  Coxe,  5  Harr.  (Del.) 
401. 

Georgia.  —  Clark  v.  Croft,  51  Ga.  368; 
Allen  v.  Thornton,  51  Ga.  594;  Sizemore  v. 
Pinkston,  51  Ga.  398;  Bryan  v.  Osborne,  61 
Ga.  51. 

Illinois.  —  Haynes  v.  Lucas,  50  111.  436. 

Indiana.  —  Small  v.  Reeves,  14  Ind.  163; 
Shuler  v.  Hardin,  25  Ind.  386 ;  Peterson  v.  Mc- 
Cullough,  50  Ind.  35. 

Iowa.  —  Lyon  v.  O'Kell,  14  Iowa  233;  Lyon 
v.  Day.  1  s  Iowa  469;  Bartle  v.  Curtis,  68  Iowa 
202;  Blasser  v.  Moats,  81  Iowa  460. 

Kansas.  —  Durham  v.  Hadley,  47  Kan.  81. 

Kentucky.  —  Barnes  v.  Jackson,  85  Ky.  407; 
Day  v.  Burnham,  89  Ky.  75  ;  Burchett  v.  Dailey, 
(Ky.  1893)  23  S.  W.  Rep.  874- 

Louisiana.  —  Wamsley  v.  Hunter,  29  La.  Ann. 
628. 

Maine.  —  Smith  v.  Haynes,  9  Me.  128. 

Massachusetts.  —  Galvin  v.  Collins,  128  Mass. 
525  ;  Swan  v.  Drury,  22  Pick.  (Mass.)  485. 

Mississippi.  —  Glasscock  v.  Robinson,  13 
Smed.  &  M.  (Miss.)  87 ;  Harris  v.  Bolton,  7 
How.  (Miss.)  171;  Feemster  v.  May,  13  Smed. 
&  M.  (Miss.)  275;  Wiggins  v.  McGimpsey,  13 
Smed.  &  M.  (Miss.)  532;  Mobley  v.  Keys,  13 
Smed.  &  M.  (Miss.)  677 ;  Lemon  v.  Rogge, 
(Miss.  1892)  11  So.  Rep.  470. 

Missouri.  —  Copeland  Loan,  10  Mo.  266; 
Pershing  v.  Canfield,  70  Mo.  140 ;  Atkinson  v. 
Taylor,  34  Mo.  App.  442. 

New  Hampshire.  —  Perkins  v.  Bumford,  3  N. 
H.  522. 

New  York.  —  Camp  v.  Morse,  5  Den.  (N.  Y.) 
161;  Morange  v.  Morris,  3  Keyes  (N.  Y.)  48; 
Eddy  v.  Davis,  116  N.  Y.  247;  Ewing  v.  Wight- 
man,  28  N.  Y.  App.  Div.  326. 

North  Carolina.  —  Howard  v.  Kimball,  65  N. 
Car.  175. 

Pennsylvania,  —  Kane  v.   Fisher,   2  Watts 


(Pa.)  246;  Kester  v.  Rockel,  2  W.  &  S.  (Pa.) 
365;  Magaw  v.  Lothrop,  4  W.  &  S.  (Pa.)  316; 
Ludwick  v.  Huntzinger,  5  W.  &  S.  (Pa.)  59 ; 
Crawford  v.  Murphy,  22  Pa.  St.  87 ;  Kinley  v. 
Crane,  34  Pa.  St.  146  ;  Cadwalader  v.  Tryon,  37 
Pa.  St.  318;  Hite  v.  Kier,  38  Pa.  St.  72;  Mur- 
ray v.  Ellis,  112  Pa.  St.  485;  Evans  v.  Taylor, 
177  Pa.  St.  286;  Powel  v.  Barrington,  1  Pa.  L. 
J.  Rep.  239,  2  Pa.  L.  J.  158. 

South  Carolina.  —  Roach  v.  Rutherford,  4 
Desaus.  (S.  Car.)  126;  Taylor  v.  Fulmore,  1 
Rich.  L.  (S.  Car.)  52. 

Tennessee.  —  Laird  v.  Abernathy,  10  Heisk. 
(Tenn.)  626;  Topp  v.  White,  12  Heisk.  (Tenn.) 
165;  Buchanan  v.  Alwell,  8  Humph.  (Tenn.) 
516. 

Texas.  —  Neel  v.  Prickett,  12  Tex.  137; 
Cooper  v.  Singleton,  19  Tex.  260;  Taul  v. 
Bradford,  20  Tex.  261 ;  Hurt  v.  Blackburn,  20 
Tex.  601;  Littlefield  v.  Tinsley,  22  Tex.  259; 
Sharp  v.  Baker,  22  Tex.  306 ;  Gober  v.  Hart, 
36  Tex.  141;  Hubert  v.  Grady,  59  Tex.  502; 
Fisher  v.  Abney,  69  Tex.  416;  Ogburn  v.  Whit- 
low, 80  Tex.  239. 

Virginia.  —  Ralston  v.  Miller,  3  Rand.  (Va.) 
49;  Newberry  v.  Ruffin,  (Va.  1903)  45  S.  E. 
Rep.  733. 

West  Virginia.  —  Jackson  v.  Welsh  Land 
Assoc.,  51  W.  Va.  482.  , 

A  vendee  in  possession  of  land  under  a  bond 
for  title,  but  who  has  not  accepted  from  the 
vendor  a  deed  with  covenants  of  warranty,  can, 
without  eviction,  set  up  a  failure  of  considera- 
tion from  defect  of  title  in  defense  of  an  action 
by  vendor  for  purchase  money.  Feemster  v. 
May,  13  Smed.  &  M.  (Miss.)  275. 

Note  Not  to  Be  Collectible  Till  Title  Perfectly 
Clear.  —  It  is  a  good  defense  to  a  purchaser's 
note  for  the  purchase  price  "  not  to  be  col- 
lected until  the  title  is  perfectly  clear  "  that 
such  a  title  has  not  been  made.  Smirch  v. 
Herbst,  135  Pa.  St.  539. 

4.  Payment  Not  Dependent  on  Title. —  Kester 
v.  Rockel,  2  W.  &  S.  (Pa.)  365. 

5.  Prior  Payment  Provided  For.— Robb  v.  Mont- 
gomery, 20  Johns.  (N.  Y.)  15. 

Intermediate  Instalment.  —  It  is  no  defense  to 
the  payment  of  an  intermediate  instalment  of 
the  purchase  price  that  the  vendor  has  not  the 
legal  title  where  by  the  contract  no  deed  is  to 
be  made  until  the  last  instalment  is  made. 
Wright  v.  Blachley,  3  Ind.  101  ;  Harrington  v. 
Higgins,  17  Wend.  (N.  Y.)  376;  Diggle  v. 
Boulden,  48  Wis.  477- 
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rely  on  an  action  for  damages  in  case  he  suffers  in  consequence  of  the 
defective  title.1 

Abandonment  of  Possession.  —  The  purchaser  in  possession  of  the  land  under  his 
contract  who  seeks  to  resist  payment  of  the  purchase  price  because  the  ven- 
dor's title  is  defective,  must  first  abandon  possession  or  offer  to  do  so.2  If, 
however,  he  is  seeking  not  to  rescind  the  contract  of  sale,  but  only  to  stay  the 
enforcement  of  payment  until  a  good  title  can  be  conveyed,  no  abandonment 
of  possession  is  necessary.3 

Burden  of  Proof.  —  Where  the  purchaser  in  an  action  by  the  vendor  for  the 
purchase  price  defends  on  the  ground  that  the  vendor  is  unable  to  convey 
a  good  title  as  called  for  by  the  contract,  the  onus  is  on  him  to  show  this.4 

Insolvency  of  the  Vendor  need  not  be  shown  in  order  for  the  purchaser  to  resist 
payment  of  the  purchase  price  on  account  of  vendor's  title  being  defective.5 

Set  Off.  —  It  has  been  held  in  Georgia  that  a  purchaser  in  possession  of  land 
under  his  contract  may  have  set  off  in  a  suit  by  the  vendor  for  the  purchase 
price  the  amount  paid  by  him  in  buying  up  any  outstanding  title.6 

(b)  To  Action  for  Damages.  —  It  is  a  good  defense  to  an  action  by  the  vendor 
against  the  purchaser  to  recover  damages  arising  out  of  a  refusal  by  the  latter 
to  perform  that  the  vendor  could  not  convey  a  good  title.7 

Burden  of  Proof.  —  It  has  been  held  that  the  purchaser  need  not  sustain  the 
burden  of  showing  that  the  title  tendered  was  not  good.  It  is  for  the  vendor 
to  show  that  he  tendered  a  good  title.8 

Advice  of  Counsel.  —  It  is  no  defense  to  the  action  for  damages  that  the  pur- 
chaser was  advised  by  counsel  that  the  vendor's  title  was  defective  and  that 
he  acted  thereon  in  good  faith.  The  purchaser  must  take  the  risk  of  the 
soundness  of  the  advice  on  which  he  acts.9 

(c)  To  Action  for  Specific  Performance.  —  It  is  a  good  defense  to  an  action  by  the 
vendor  for  specific  performance  of  a  contract  for  the  sale  of  land  that  he 
cannot  convey  a  marketable  title.10 

c.  Executed  Contracts. — The  implied  warranty  of  good  title  which 
exists  when  the  contract  is  executory  11  is  generally  held  not  to  exist  when  the 
contract  is  executed  by  the  delivery  and  acceptance  of  the  deed  of  convey- 
ance. It  is  assumed  that  if  the  purchaser  desires  to  protect  himself  from  a 
defective  title  he  will  have  proper  covenants  inserted  in  his  deed,  and  if  he 
does  not,  the  doctrine  of  caveat  emptor  applies  in  the  absence  of  any  fraud  or 

1.  Need  Not  Rely  on  Action  for  Damages. —  163;  Roach  v.  Rutherford,  4  Desaus.  (S.  Car.) 
Morange  v.  Morris,  3  Keyes  (N.  Y.)  48.  133;  Breithaupt  v.  Thurmond,  3  Rich.  L.  (S. 

2.  Abandonment  of  Possession  —  Alabama. —  Car.)  216;  Pyles  v.  Reeve,  4  Rich.  L.  (S.  Car.) 
Hunter  v.  O'Neil,  12  Ala.  40;  Hickson  v.  Lin-  555.  But  see  contra,  Negley  v.  Lindsay,  67  Pa. 
gold,  47  Ala.  449;  Chapman  v.  Lee,  55  Ala.  St.  217. 

622.  5.  Insolvency  of  Vendor. —  Gober  v .  Hart,  36 

California.  —  Rhorer  v.  Bila,  83  Cal.  51;  Mc-  Tex.  139. 

Leod  v.  Barnum,  131  Cal.  605.  6.  Amount  Paid  for  Outstanding  Title  Set  Off. 

Colorado.  —  Florence  Oil,  etc.,  Co.  v.  Mc-  —  Hull  v.  Harris,  64  Ga.  309. 

Candless,  26  Colo.  534-  7.  Defense  to  Action  for  Damages. —  Gray  v. 

Illinois.  —  Yazel  v.  Palmer,  81  111.  82.  Smith,  (C.  C.  A.)  83  Fed.  Rep.  824;  Stevenson 

Kentucky.  —  Runner  v.  Young,  (Ky.  1893)  21  v  Fox,  40  N.  Y.  App.  Div.  354. 

S.  W.  Rep.  871.  8.  Burden  of  Proof  on  Vendor  to  Show  Good  Title. 

Missouri.  —  Smith  v.   Busby,    15   Mo.   388;  — Birge  v.  Bock,  24  Mo.  App.  330. 

Staley  v.  Ivory,  65  Mo.  74;  Harvey  v.  Morris,  9.  Advice  of  Counsel. —  Montgomery  v.  Pa- 

63   Mo.  475 ;   Pershing  v.  Canfield,   70   Mo.  cific  Coast  Land  Bureau,  94  Cal.  284. 

140.  As  to  the  rights  and  remedies  of  persons  act- 

Virginia.  —  Newberry  v.  Ruffin,  (Va.  1903)  ing  on  improper  or  erroneous  advice  of  counsel, 

45  S.  E.  Rep.  733.  see  generally  the  title  Attorney  and  Client, 

Wisconsin.  ■ —  Mclndoe  v.  Morman,  26  Wis.  vol.  3,  p.  385  et  seq. 

588.  10.  Defense  to  Action  for  Specific  Performance.  — 

3.  Stay  Sought. —  Gober  v.  Hart,  36  Tex.  139.  See  the  title  Specific  Performance,  vol.  26,  p. 

4.  Onus  on  Purchaser  to  Show  Want  of  Rood  106. 

Title. —  Sawyer  v.  Vaughan,  25  Me.  337;  Bax-  It.  Warranty  of  Title  When  Contract  Executory, 

ter  v.  Aubrey,  41  Mich.  13;  Birge  v.  Bock,  24  — See  supra,  this  section,  2.  b.  (1)  Necessity, 

Jflo.  App.  334;  Stokely  v.  Trout,  3  Watts  (Pa.)  for  Good  Title,  ' 
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mistake,  both  in  law  and  equity.1  But  in  Pennsylvania  though  there  be  no 
covenants  in  the  deed  concerning  title  the  purchaser  may  resist  payment  of 
the  purchase  price  if  the  title  is  defective,  unless  it  appears  that  he  agreed  to 
run  the  risk  of  the  title,3  or  the  deed  was  taken  with  knowledge  that  the  title 
was  defective.3    He  must,  however,  in  order  to  resist  such  payment,  show 


1.  Doctrine  of  Caveat  Emptor  —  United  States. 
—  Campbell  v.  Medbury,  5  Biss.  (U.  S.)  33 ; 
Brisco  v.  Minah  Consol.  Min.  Co.,  82  Fed.  Rep. 
952. 

Alabama.  —  Cullum  v.  Branch  of  State  Bank, 
4  Ala.  21  ;  Hunter  v.  O'Neil,  12  Ala.  37  ;  Thomp- 
son v.  Christian,  28  Ala.  399 ;  Strong  v.  Wad- 
dell,  56  Ala.  471  ;  Tobin  v.  Bell,  61  Ala.  125. 

Arkansas.  —  Tune  v.  Rector,  21  Ark.  283; 
Peay  v.  Wright,  22  Ark.  198;  Alexander  v.  Mc- 
Cauley,  22  Ark.  553. 

California. — •  Thurgood  v.  Spring,  139  Cal. 
596- 

Connecticut.  —  Barkhamsted  v.  Case,  5  Conn. 
528. 

District  of  Columbia.  —  Bletz  v.  Willis,  8 
Mackey  (D.  C.)  449;  Battelle  v.  Cushing,  21  D. 
C  59- 

Georgia.  —  Collier  v.  Harkness,  26  Ga.  362  ; 
McDonough  v.  Martin,  88  Ga.  675. 

Illinois.  —  Snyder  v.  Laframboise,  1  111.  343  ; 
Owings  v.  Thompson,  4  111.  502 ;  Slack  v.  Mc- 
Lagan,  15  111.  242;  Stookey  v.  Hughes,  18  111. 
55;  Sheldon  v.  Harding,  44  111.  68;  McNeal  v. 
Calkins,  50  111.  App.  17;  Tuck  v.  Downing,  76 
111.  71;  Botsford  v.  Wilson,  75  111.  132;  Niles 
v.  Harmon,  80  111.  396. 

Indiana.  —  Laughery  v.  McLean,  14  Ind.  106; 
Jenkinson  v.  Ewing,  17  Ind.  505;  Starkey  v. 
Neese,  30  Ind.  222  ;  James  v.  Hays,  34  Ind.  272  ; 
Gibson  v.  Richart,  83  Ind.  313. 

Iowa.  —  Brandt  v.  Foster,  5  Iowa  287.  And 
see  Dietz  v.  Mock,  47  Iowa  451. 

Kansas.  —  Durham  v.  Hadley,  47  Kan.  73. 

Kentucky.  —  Madden  v.  Leak,  5  J.  J.  Marsh. 
(Ky.)  95  ;  Campbell  v.  Whittingham,  5  J.  J. 
Marsh.  (Ky.)  96;  Ogden  v.  Yoder,  5  J.  J. 
Marsh.  (Ky.)  424;  Pringle  v.  Samuel,  1  Litt. 
(Ky.)  43;  Gimblin  v.  Harrison,  Sneed  (Ky.) 
315;  Bellfont  Iron  Works  Co.  v.  McGuire,  (Ky. 
1889)  11  S.  W.  Rep.  203;  Rogers  v.  Thornton, 
101  Ky.  650. 

Maine.  —  Emerson  v.  Washington  County,  9 
Me.  94;  Bean  v.  Herrick,  12  Me.  262. 

Maryland.  —  Falconer  v.  Clark,  3  Md.  Ch. 
151,  affirmed  7  Md.  177;  Smith  v.  Chaney,  4 
Md.  Ch.  246. 

Massachusetts.  —  Gates  v.  Winslow,  1  Mass. 
■65;  Wallis  v.  Wallis,  4  Mass.  135. 

Michigan.  —  Cartier  v.  Douville,  98  Mich.  22  ; 
Thorkildsen  v.  Carpenter,  120  Mich.  419. 

Minnesota.  —  Brown  v.  Manning,  3  Minn. 
35;  Maxfield  v.  Bierbauer,  8  Minn.  413;  Miller 
v.  Miller,  47  Minn.  546 ;  Tretheway  v.  Hulett, 
52  Minn.  448. 

Mississippi.  —  Williamson  v.  Raney,  Freem. 
(Miss.)  112;  Smith  v.  Winston,  2  How.  (Miss.) 
601  ;  Feemster  v.  May,  13  Smed.  &  M.  (Miss.) 
275  ;  Wiggins  v.  McGimpsey,  13  Smed.  &  M. 
(Miss.)  532. 

Missouri.  —  Herryford  v.  Turner,  67  Mo.  296  ; 
Birge  v.  Bock.  24  Mo.  App.  330. 

Nevada.  —  Fishback  v.  Miller,  15  Nev.  428. 

New  Hampshire.  ■ —  Perkins  v.  Bumford,  3  N. 
H.  522. 


New  Jersey.  —  Havens  v.  Bliss,  26  N.  J.  Eq. 
3°3- 

New  York.  —  Smith  v.  Rogers,  42  Hun  (N. 
Y.)  112;  Bates  v.  Delavan,  5  Paige  (N.  Y.) 
300 ;  Talmadge  v.  Wallis,  25  Wend.  (N.  Y.) 
106;  Burwell  v.  Jackson,  9  N.  Y.  535;  Banks 
v.  Walker,  2  Sandf.  Ch.  (N.  Y.)  344;  Whitte- 
more  v.  Farrington,  7  Hun  (N.  Y.)  392;  Ab- 
bott v.  Allen,  2  Johns.  Ch.  (N.  Y.)  519; 
Chesterman  v.  Gardner,  5  Johns.  Ch.  (N.  Y.) 
29  ;  Gouverneur  v.  Elmendorf,  5  Johns.  Ch.  (N. 
Y.)  79  ;  Davis  v.  Sims,  Hill  &  D.  Supp.  (N.  Y.) 
234- 

North  Carolina.  — ■  Turner  v.  Cape  Fear  Nav. 
Co.,  2  Dev.  Eq.  (17  N.  Car.)  236;  Walsh  v. 
Hall,  66  N.  Car.  233  ;  Etheridge  v.  Vernoy,  70 
N.  Car.  713;  Hill  v.  Brower,  76  N.  Car.  124; 
Hughes  v.  McNider,  90  N.  Car.  248  ;  Leach  v. 
Johnson,  114  N.  Car.  87. 

Ohio.  —  Crist  v.  Dice,  18  Ohio  St.  536. 
Pennsylvania.  —  Rodgers  v.   Olshoffsky,  no 
Pa.  St.  147- 

South  Carolina.  —  Evans  v.  Dendy,  2  Spears 
L.  (S.  Car.)  9. 

Tennessee. — Job  v.  O'Brien,  2  Humph. 
(Tenn.)  34 ;  Maney  v.  Porter,  3  Humph.  (Tenn,) 
347;  Leird  v.  Abernathy,  10  Heisk.  (Tenn.)  626. 

Texas.  —  Cooper  v.  Singleton,  19  Tex.  260; 
Hawkins  v.  Wells,  17  Tex.  Civ.  App.  360. 

Vermont.  —  Higley  v.  Smith,  1  D.  Chip.  (Vt.) 
409. 

Virginia.  —  Com.  v.  M'Clanachan,  4  Rand. 

(Va.)  482. 

West  Virginia.  —  Johnston  v.  Mendenhall,  9 
W.  Va.  112. 

Wisconsin.  —  Booth  v.  Ryan,  31  Wis.  45. 
In  Foy  v.  Haughton,  85  N.  Car.  168,  the  court 
says :  "  The  rule  of  law  is  that  in  sales  of 
land  it  is  the  duty  of  a  purchaser  to  guard 
against  all  defects  as  well  of  title  as  of  incum- 
brance or  quantity,  by  taking  proper  covenants 
looking  to  that  end,  and  if  he  fail  to  do  so  it 
is  his  folly,  against  which  the  law,  that  encour- 
ages no  negligence,  will  give  him  no  relief. 
If  there  be  on  the  part  of  the  vendor  any  act  of 
actual  misrepresentation,  or  other  positive  fraud 
in  regard  to  a  material  matter  reasonably  relied 
on,  then  the  purchaser  will  be  afforded  relief, 
otherwise  the  maxim  caveat  emptor  applies  in 
all  courts,  whether  of  law  or  equity." 

2.  Pennsylvania  Rule. —  Steinhauer  v.  Wit- 
man,  1  S.  &  R.  (Pa.)  438;  Roland  v.  Miller,  3 
W.  &  S.  (Pa.)  390;  Ludwick  v.  Huntzinger,  5 
W.  &  S.  (Pa.)  57;  Beck  v.  Uhrich,  13  Pa.  St. 
636 ;  White  v.  Lowry,  27  Pa.  St.  254 ;  Beau- 
pland  v.  McKeen,  28  Pa.  St.  124;  Knepper  v. 
Kurtz,  58  Pa.  St.  480;  Cross  v.  Noble,  67  Pa. 
St.  74;  Fisk  v.  Duncan,  83  Pa.  St.  196;  Sager 
v.  Patterson,  15  Pa.  Super.  Ct.  147;  Powel 
v.  Barrington,  1  Pa.  L.  J.  Rep.  239,  2  Pa.  L.  J. 
158. 

3.  Knowledge  of  Defects. —  Pennock  v.  Clay- 
pole,  1  Phila.  (Pa.)  27,  7  Leg.  Int.  (Pa.)  15; 
Powel  v.  Barrington,  1  Pa.  L.  J.  Rep.  239,  2  Pa. 
L.  J.  158. 
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that  the  title  is  absolutely  bad  by  proving  a  superior  indisputable  title  to  the 
land  in  a  third  person  or  party  who  is  asserting  his  right  thereto  by  virtue 
of  such  title.1 

Covenants  Against  Defective  Title.  —  Elsewhere  in  this  work  will  be  found  a  full 
treatment  of  covenants  in  the  deed  against  defects  in  the  vendor's  title.9 
III.  Excess  or  Deficiency  in  Quantity  of  Land —  1.  Introductory.  —  This 

section  will  be  confined  to  a  discussion  of  the  principles  affecting  the  respec- 
tive rights  of  the  parties  to  compensation  for  excess  or  deficiency  in  the 
quantity  of  land  sold  or  conveyed.  The  effect  of  such  excess  or  deficiency 
on  other  rights  is  treated  in  various  other  parts  of  this  work.3 

2.  Right  of  Parties  to  Compensation  —  a.  In  Absence  of  Express  Agree- 
ment —  (i)  Deficiency  in  Quantity  —  (a)  Sale  for  Gross  Sum — aa.  In  Absence  of 
Fraud  or  Mistake  —  (aa)  General  Rule.  —  When  a  specific  or  designated  tract, 
body,  lot,  or  parcel  of  land  is  sold  as  a  whole  for  a  gross  sum,  and  there  is  no 
express  or  implied  warranty  as  to  quantity,  the  transaction  is  termed  a  sale  in 
gross,4  sale  per  aversionem*  or  contract  of  hazard.6  In  such  a  sale,  quantity 
is  not  of  the  essence  of  the  contract,  and  the  general  rule  is  that,  in  the 
absence  of  fraud  or  gross  mistake,  the  purchaser  is  entitled  to  no  diminution 
or  abatement  of  the  purchase  price,  if  the  quantity  of  land  is  subsequently 
ascertained  to  be  less  than  was  supposed  or  estimated  at  the  time  of  the  sale.7 


1.  Title  Must  Be  Absolutely  Bad.  —  Ludwick 
v .  Huntzinger,  5  W.  &  S.  (Pa.)  59 ;  Crawford 
v.  Murphy,  22  Pa.  St.  84. 

2.  Covenants  Against  Defective  Title  —  See  the 
title  Covenants,  vol.  8,  p.  43. 

3.  See  infra,  this  title,  Rescission,  Abandon- 
ment, and  Forfeiture.  And  see  the  titles 
Boundaries,  vol.  4,  p.  756  ;  Covenants,  vol.  8, 
p.  43 ;  More  or  Less,  vol.  20,  p.  873  ;  Rescis- 
sion, Cancellation,  and  Reformation,  vol.  24, 
p.  604;  Specific  Performance,  vol.  26,  p.  7. 

4.  Sale  in  Gross  Defined.  —  And.  Law  Diet.,  title 
Sale.  And  see  Blessing  v.  Beatty,  1  Rob.  (Va.) 
304- 

5.  Sale  Per  Aversionem  Defined.  —  2  Burr.  L. 
Diet. 

6.  Contract  of  Hazard  Defined.  —  Russell  v. 
Keeran,  8  Leigh  (Va.)  9  ;  Blessing  v.  Beatty,  1 
Rob.  (Va.)  304;  Yost  v.  Mallicote,  77  Va.  610. 

7.  No  Abatement  Where  Sale  in  Gross  —  Eng- 
land.—  Anonymous,  Freem.  Ch.  106;  Morgan 
v.  Tedcastle,  Popham  55 ;  Durham  v.  Legard, 
34  Beav.  611;  Winch  v.  Winchester,  1  Ves.  & 
B.  375- 

Canada.  —  Munro  v.  Lalonde,  13  L.  C.  Jur. 
128;  Brown  v.  Banks,  21  Nova  Scotia  388; 
Douglas,  3  Quebec  197. 

United  States.  —  Lawson  v.  Floyd,  124  U. 
S.  108;  Stebbins  v.  Eddy,  4  Mason  (U.  S.)  414; 
Green  v.  Taylor,  3  Hughes  (U.  S.)  400. 

Alabama.  —  Dozier  v.  Duffee,  1  Ala.  320; 
Capshaw  v.  Fennell,  12  Ala.  780;  Terrell  v. 
Kirksey,  14  Ala.  209;  Winston  v.  Browning,  61 
Ala.  80  ;  Rogers  v.  Peeples,  72  Ala.  529  ;  Pear- 
son v.  Heard,  135  Ala.  348;  Norwood  v.  Wash- 
ington, 136  Ala.  657. 

Georgia.  —  Walton  v.  Ramsey,  50  Ga.  618; 
Longino  v.  Latham,  93  Ga.  274 ;  Finney  v.  Mor- 
ris, 116  Ga.  758. 

Illinois.  —  Wadhams  v.  Swan,  109  111.  46. 

Indiana.  —  King  v.  Brown,  54  Ind.  368.  See 
also  Langsdale  v.  Girton,  51  Ind.  99. 

Iowa.  —  Lane  v.  Parsons,  108  Iowa  241. 

Kentucky.  —  Williford  v.  Bentley,  5  J.  J. 
Marsh.  (Ky.)  181 ;  Harrison  v.  Talbot,  2  Dana 
29  C.  of  L. — 40 


(Ky.)  265;  Clark  v.  Bell,  4  Dana  (Ky.)  15; 
La  Rue  v.  Reid,  (Ky.  1901)  61  S.  W.  Rep.  360; 
Jesse  v.  Hanna,  (Ky.  1901)  62  S.  W.  Rep.  1012. 

Louisiana.  —  Saulet  v.  Trepagnier,  2  Rob. 
(La.)  357;  Nichols  v.  Adams,  9  La.  Ann.  117; 
Kirkpatrick  v.  McMillen,  14  La.  497 ;  Zeringue 
v.  Williams,  15  La.  Ann.  76;  Brazeale  v.  Bor- 
delon,  16  La.  333;  Davis  v.  Millandon,  17  La. 
Ann.  97;  Ragan  v.  Gwinn,  19  La.  Ann.  133; 
Leland  University  v.  New  Orleans,  47  La.  Ann. 
100. 

Maryland.  —  Jones  v.  Plater,  2  Gill  (Md.) 
125;  Stull  v.  Hurtt,  9  Gill  (Md.)  446;  Hall  v. 
Mayhew,  15  Md.  551  ;  Jenkins  v.  Bolgiano,  53 
Md.  407  ;  Smallwood  v.  Hatton,  4  Md.  Ch.  95. 
Minnesota.  —  Ward  v.  Dean,  69  Minn.  466. 
Mississippi.  —  Phipps  v.  Tarpley,  24  Miss. 
597;  Kerr  v.  Kuykendall,  44  Miss.  137. 

Missouri.  —  Campbell  v.  Clark,  6  Mo.  219; 
Graham  v.  Burney,  65  Mo.  App.  206. 

New  Jersey.  —  Clark  v.  Carpenter,  19  N.  J. 
Eq.  328;  Weart  v.  Rose,  16  N.  J.  Eq.  290. 

New  York.  —  Faure  v.  Martin,  7  N.  Y.  210; 
Johnson  v.  Taber,  10  N.  Y.  319;  Morris  Canal 
Co.  v.  Emmett,  9  Paige  (N.  Y.)  168;  Voorhees 
v.  De  Meyer,  2  Barb.  (N.  Y.)  37 ;  Sprague  v. 
Griffin,  22  N.  Y.  App.  Div.  223.  See  also 
Mann  v.  Pearson,  2  Johns.  (N.  Y.)  37. 

North  Carolina.  —  Etheridge  v.  Vernoy,  70 
N.  Car.  713;  Smathers  v.  Gilmer,  126  N.  Car. 
757- 

Ohio.  —  Ketchum  v.  Stout,  20  Ohio  453 ; 
Brumbaugh  v.  Chapman,  45  Ohio  St.  368. 

Oregon.  —  Failing  v.  Osborne,  3  Oregon  498  ; 
Britt  v.  Marks,  20  Oregon  223. 

Pennsylvania.  —  Smith  v.  Evans,  6  Binn. 
(Pa.)  102;  Boar  v.  McCormick,  1  S.  &  R.  (Pa.) 
166;  Frederick  v.  Campbell,  13  S.  &  R.  (Pa.) 
136;  Cronister  v.  Cronister,  1  W.  &  S. 
(Pa.)  442;  Dickinson  v.  Voorhees,  7  W.  &  S. 
(Pa.)  353  ;  Haggerty  v.  Fagan,  2  P.  &  W.  (Pa.) 
533;  McCullough  v.  Manning,  132  Pa.  St.  43. 
See  also  Baker  v.  Manley,  203  Pa.  St.  191. 

South  Carolina.  —  Bond  v.  Quattlebaum,  1 
McCord  L.  (S.  Car.)  584;    Commissioner  in 
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This  rule  has  been  applied  where  the  land  was  described  in  the  contract  of 
sale,  bond  for  title,  or  deed,  by  name  ; 1  by  number  ;  2  by  metes  and  bounds  ;  3 
by  reference  to  government  surveys;4  or  by  reference  to  surrounding  tracts 


Equity  v.  Thompson,  4  McCord  L.  (S.  Car.) 
434;  Barksdale  v.  Toomer,  Harp.  L.  (S.  Car.) 
290;  Peden  v.  Owens,  Rice  Eq.  (S.  Car.)  55. 

Tennessee.  —  Meek  v.  Bearden,  5  Yerg. 
(Tenn.)  467;  Lewis  v.  Woodfolk,  2  Baxt. 
(Tenn.)  25;  Adams  v.  Brown,  4  Baxt.  (Tenn.) 
124;  Shields  v.  Thompson,  4  Baxt.  (Tenn.) 
227;  Moses  v.  Wallace,  7  Lea  (Tenn.)  413; 
Foster  v.  Bradford,  1  Tenn.  Ch.  400. 

Texas.  —  Lawrence  v.  Simonton,  13  Tex. 
220 ;  Daughtrey  v.  Knolle,  44  Tex.  450 ;  Rich 
v.  Ferguson,  45  Tex.  396 ;  Sibley  v.  Hayes,  96 
Tex.  78;  Tiffee  v.  Linsley,  10  Tex.  Civ.  App. 
465  ;  Elder  v.  Galveston  First  Nat.  Bank,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  124;  Wuest  v. 
Moehrig,  24  Tex.  Civ.  App.  124;  Eaton  v. 
Todd,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
546,  distinguishing  Wheeler  v.  Boyd,  69  Tex. 
293  ;  Culbertson  v.  Blanchard,  79  Tex.  486. 

Virginia.  —  Jollife  v.  Hite,  1  Call  (Va.)  301, 
distinguishing  Quesnel  v.  Woodlief,  6  Call  (Va.) 
218,  2  Hen.  &  M.  (Va.)  173,  note;  Pendleton 
v.  Stewart,  5  Call  (Va.)  1  ;  Hull  v.  Cunning- 
ham, 1  Munf.  (Va.)  336;  Tucker  v.  Cocke,  2 
Rand.  (Va.)  51  ;  Foley  v.  M'Keown,  4  Leigh 
(Va.)  627 ;  Keyton  v.  Brawford,  5  Leigh  (Va.) 
39;  Russell  v.  Keeran,  8  Leigh  (Va.)  9;  Cald- 
well v.  Craig,  21  Gratt.  (Va.)  132;  Allen  v. 
Shriver,  81  Va.  174;  Cunningham  v.  Millner, 
82  Va.  S26;  Trinkle  v.  Jackson,  86  Va.  238; 
Braham  v.  Larmer,  87  Va.  222  ;  Farrier  v.  Rey- 
nolds, 88  Va.  141 ;  Farris  v.  Hughes,  89  Va. 
930. 

West  Virginia.  —  Reed  v.  Patterson,  7  W.  Va. 
263;  Gillilan  v.  Hinkle,  8  W.  Va.  262;  Ander- 
son v.  Snyder,  21  W.  Va.  632;  Adams  v.  Baker, 
50  W.  Va.  249. 

Wisconsin.  —  Docter  v.  Furch,  76  Wis.  153. 

Deficiency  in  Produce  of  Farm.  —  McCrea  v. 
Longstreth,  1  Phila.  (Pa.)  70,  7  Leg.  Int.  (Pa.) 
102. 

1.  Tract  Described  hy  Name  —  England.  — 
Morgan  v.  Tedcastle,  Popham  55  ;  Hill  v.  Buck- 
ley, 17  Ves.  Jr.  394. 

United  States.  —  Stebbins  v.  Eddy,  a.  Mason 
(U.  S.)  414. 

Alabama.  —  Winston  v.  Browning,  61  Ala. 
80;  Pearson  v.  Heard,  135  Ala.  348. 

Maryland. —  Stull  v.  Hurtt,  9  Gill  (Md.)  446. 

Missouri.  —  Boxley  v.  Stevens,  31  Mo.  201. 

New  York.  —  Faure  v.  Martin,  7  N.  Y.  210. 

Pennsylvania.  —  Frederick  v.  Campbell,  13  S. 
&  R.  (Pa.)  136. 

South  Carolina.  —  Barksdale  Toomer, 
Harp.  L.  (S.  Car.)  290;  Douthit  v.  Hipp,  23  S. 
Car.  205. 

Virginia.  —  Cunningham  v.  Millner,  82  Va. 
526  ;  Trinkle  v.  Jackson,  86  Va.  238. 

Wisconsin.  —  Docter  v.  Furch,  76  Wis.  153; 
Hackbarth  v.  Wollner,  88  Wis.  476. 

In  a  Sale  of  Several  Tracts  where  each  was 
described  by  name  with  a  specification  of  quan- 
tity but  not  of  boundaries,  and  a  subsequent  sur- 
vey showed  a  deficiency  in  some  of  the  tracts 
and  an  excess  in  others,  the  total  acreage  being 
as  great  as  the  purchaser  intended  to  buy,  it 
was  held  that  there  was  no  warranty  that  each 


tract  should  contain  a  specific  quantity,  and 
that  the  purchaser  was  not  entitled  to  abate- 
ment.   Mount  v.  Harrell,  107  La.  481. 

2.  Tract  Described  by  Number.  —  Dozier  v. 
Duffee,  1  Ala.  320 ;  Winston  v.  Browning,  61 
Ala.  80;  Pearson  v.  Heard,  13s  Ala.  348;  Nor- 
wood v.  Washington,  136  Ala.  657;  Longino  v. 
Latham,  93  Ga.  274;  Wadhams  v.  Swan,  109 
111.  46 ;  Kirkpatrick  v.  McMillen,  14  La.  497 ; 
Martin  v.  Stone,  79  Mo.  App.  309. 

3.  Tract  Described  by  Metes  and  Bounds  — 
Canada.  —  Munro  v.  Lalonde,  13  L.  C.  Jur.  128; 
Brown  v.  Banks,  21  Nova  Scotia  388. 

United  States.  —  Stebbins  v.  Eddy,  4  Mason 
(U.  S.)  414. 

Alabama.  —  Wright  v.  Wright,  34  Ala.  194; 
Rogers  v.  Peebles,  72  Ala.  529 ;  Crampton  v. 
Prince,  83  Ala.  246 ;  Hess  v.  Cheney,  83  Ala. 
251  ;  Pearson  v.  Heard,  135  Ala.  348. 

Georgia.  —  Finney  v.  Morris,  116  Ga.  758. 
Indiana.  —  King  v.  Brown,  54  Ind.  368. 
Kentucky.  —  Williford   v.    Bentley,    5   J.  J. 
Marsh.   (Ky.)    181  ;    Young  v.  Craig,  2  Bibb 
(Ky.)  270;  Russell  v.  Phillips,  (Ky.  1893)  22 
S.  W.  Rep.  220. 

Louisiana.  —  Brazeale  v.  Bordelon,  16  La. 
333  ;  Leland  University  v.  New  Orleans,  47  La. 
Ann.  100. 

Maryland.  —  Jenkins    v.    Bolgiano,  53  Md. 

407. 

Massachusetts.  —  Powell  v.   Clark,   5  Mass. 

355- 

Missouri.  —  Campbell  v.  Clark,  6  Mo.  219; 
Wood  v .  Murphy,  47  Mo.  App.  539  ;  Graham  v. 
Burney,  65  Mo.  App.  206. 

New  Jersey.  —  Weart  v.  Rose,  16  N.  J.  Eq. 
290;  Clark  v.  Carpenter,  19  N.  J.  Eq.  328; 
Melick  v.  Dayton,  34  N.  J.  Eq.  245. 

Neva  York.  —  Johnson  v.  Taber,  10  N.  Y.  319; 
Morris  Canal  Co.  v.  Emmett,  9  Paige  (N.  Y.) 
168;  Voohees  v.  De  Meyer,  2  Barb.  (N.  Y.) 
37 ;  Roat  v.  Puff,  3  Barb.  (N.  Y.)  353. 

North  Carolina.  —  Smathers  v.  Gilmer,  126 
N.  Car.  757. 

Ohio.- — Ketchum  v.  Stout,  20  Ohio  453. 
Pennsylvania.  —  Smith    v.    Evans,    6  Binn. 
(Pa.)  102;  Boar  v.  McCormick,  1  S.  &  R.  (Pa.) 
166. 

South  Carolina.  —  Peden  v.  Owens,  Rice  Eq. 
(S.  Car.)  55  ;  Bond  v.  Quattlebaum,  1  McCord 
L.  (S.  Car.)  584. 

Tennessee.  —  Allison  v.  Allison,  1  Yerg. 
(Tenn.)  16;  Adams  v.  Brown,  4  Baxt.  (Tenn.) 
124;  Shields  v.  Thompson,  4  Baxt.  (Tenn.)  227; 
Foster  v.  Bradford,  1  Tenn.  Ch.  400. 

Texas.  —  Daughtrey  v.  Knolle,  44  Tex.  450  ; 
Rich  v.  Ferguson,  45  Tex.  396 ;  Weir  v.  McGee, 
25  Tex.  Supp.  20. 

Vermont.  —  Beach  v.  Stearns,  1  Aik.  (Vt.) 
325- 

Virginia.  —  Trinkle  v.  Jackson,  86  Va.  238 ; 
Graham  v.  Larmer,  87  Va.  222 ;  Farris  v. 
Hughes,  89  Va.  930. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438  ;  Anderson  v.  Snyder,  21  W.  Va.  632. 

4.  Tract  Described  by  Reference  to  Government 
Survey  —  Alabama.  —  Perkins  v.  Winter,  7  Ala. 
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in  Quantity  of  Land. 


or  lots  known  to  the  purchaser.1 

(bb)  Presumption  that  Purchaser  Assumed  Risk.  —  The   theory  On  which   relief  IS 

denied  is  that  the  purchaser  gets  the  specific  land  which  he  contracted  to  buy,3 
and  must  be  deemed  to  have  assumed  the  risk  of  deficiency  in  quantity.3 

{cc)  As  Affected  by  Extent  of  Deficiency. — The  mere  fact  that  the  deficiency  is 
great  does  not  of  itself  entitle  the  purchaser  to  abatement;4  but,  on  the  other 
hand,  it  may  be  so  great  as  to  raise  a  presumption  of  fraud  or  mistake,  en- 
titling the  purchaser  to  relief.5  In  the  notes  will  be  found  cases  giving 
specific  instances  of  deficiency  for  which  the  purchaser  was  denied  abatement 
of  the  purchase  price.6 


855;  Terrell  v.  Kirksey,  14  Ala.  209;  Rogers  v. 
Peebles,  72  Ala.  529  ;  Norwood  v.  Washington, 
136  Ala.  657- 

Iowa.  —  Lane  v.  Parsons,  108  Iowa  241. 

Minnesota.  —  Austrian  v.  Dean,  23  Minn.  62. 

Mississippi.  —  Kerr  v.  Kuykendall,  44  Miss. 
137- 

Missouri.  —  Wood  v.  Murphy,  47  Mo.  App. 

Smith   v.    Evans,    6  Binn. 


539- 

Pennsylvania.  ■ 
(Pa.)  102. 

1.  Tract  Described  by  Reference  to  Known  Sur- 
rounding Tracts  —  Alabama.  —  Cramton  v. 
Prince,  83  Ala.  246. 

Georgia.  —  Beall  v.  Berkhalter,  26  Ga.  564. 

Louisiana.  —  Saulet  v.  Trepagnier,  2  Rob. 
(La.)  357;  Nichols  v.  Adams,  9  La.  Ann.  117; 
Zeringue  v.  Williams,  15  La.  Ann.  76;  Leland 
University  v.  New  Orleans,  47  La.  Ann.  100. 

New  York.  —  Moser  v.  Cochrane,  107  N.  Y. 
35  ;  Northrop  v.  Sumny,  27  Barb.  (N.  Y.)  196. 

Pennsylvania.  —  Frederick  v.  Campbell,  13  S. 
&  R.  (Pa.)  136;  Cronister  v.  Cronister,  1  W. 
&  S.  (Pa.)  442. 

Texas.  —  Lawrence  v.  Simonton,  13  Tex.  220. 

Virginia.  —  Foley  v.  M'Keown,  4  Leigh  (Va.) 
627. 

2.  Purchaser  Gets  Specific  Land  Purchased.  — 

Munroe  v.  Lalonde,  13  L.  C.  Jur.  128;  Melick 
v.  Dayton,  34  N.  J.  Eq.  245  ;  Johnson  v.  Taber, 
10  N.  Y.  319  ;  Sprague  v.  Griffin,  22  N.  Y.  App. 
Div.  223 ;  Meek  v.  Bearden,  5  Yerg.  (Tenn.) 
467 ;  Foster  v.  Bradford,  1  Tenn.  Ch.  400 ; 
Tiffee  v.  Linsley,  10  Tex.  Civ.  App.  465. 

3.  Purchaser  Assumes  Risk  of  Deficiency  — 
Alabama.  —  Terrell  v.  Kirksey,  14  Ala.  209; 
Frederick  v.  Youngblood,  19  Ala.  680;  Rogers 
v.  Peebles,  72  Ala.  529. 

Iowa.  —  Lane  v.  Parsons,  108  Iowa  241. 

Kentucky.  —  Young  v.  Craig,  2  Bibb  (Ky.) 
270;  Williford  v.  Bentley,  5  J.  J.  Marsh.  (Ky.) 
181  ;  Clark  v.  Bell,  4  Dana  (Ky.)  15. 

Maryland.  —  Jenkins  v.  Bolgiano,  53  Md.  407. 

Mississippi.  —  Phipps  v.  Tarpley,  24  Miss. 
597- 

Missouri.  —  Boxley  v.  Stevens,  31  Mo.  201; 
Sullivan  v.  Ferguson,  40  Mo.  90 ;  Wood  v. 
Murphy,  47  Mo.  App.  539. 

New  York.  —  Faure  v.  Martin,  7  N.  Y.  210. 

North  Carolina.  —  Smathers  v.  Gilmer,  126 
N.  Car.  757. 

Pennsylvania.  —  Smith  v.  Evans,  6  Binn. 
(Pa.)  102  ;  Haggerty  v.  Fagan,  2  P.  &  W.  (Pa.) 
533- 

Tennessee.  —  Moses  v.  Wallace,  7  Lea 
(Tenn.)  413. 

Texas.  —  Sibley  v.  Hayes,  96  Tex.  78  ;  Elder 
V.  Galveston  First  Nat.  Bank,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  124. 


Virginia.  - —  Hull  v.  Cunningham,  1  Munf. 
(Va.)  330  ;  Keyton  v.  Brawford,  5  Leigh  (Va.) 
39;  Russell  v.  Keeran,  8  Leigh  (Va.)  9;  Cald- 
well v.  Craig,  21  Gratt.  (Va.)  132;  Allen  v. 
Shriver,  81  Va.  174;  Cunningham  v.  Millner, 
82  Va.  526;  Trinkle  v.  Jackson,  86  Va.  238; 
Graham  v.  Larmer,  87  Va.  222  ;  Farrier  v.  Rey- 
nolds, 88  Va.  141. 

West  Virginia.  —  Reed  v.  Patterson,  7  W. 
Va.  263  ;  Gillilan  v.  Hinkle,  8  W.  Va.  262. 

4.  Abatement  Denied  for  Large  Deficiency  in 
Absence  of  Fraud.  —  Smallwood  v.  Hatton,  4 
Md.  Ch.  95  ;  Coons  v.  North,  27  Mo.  73 ; 
Kreiter  v.  Bomberger,  82  Pa.  St.  59  ;  Keyton  v. 
Brawford,  5  Leigh  (Va.)  39  ;  Russell  v.  Keeran, 
8  Leigh  (Va.)  9;  Allen  v.  Shriver,  81  Va.  174; 
Trinkle  v.  Jackson,  86  Va.  238  ;  Reed  v.  Patter- 
son, 7  W.  Va.  263.  See  also  Walton  v.  Ram- 
sey, So  Ga.  618;  Wylly  v.  Gazan,  69  Ga.  506; 
King  v.  Brown,  54  Ind.  368  ;  Noble  v.  Googins, 
99  Mass.  231  ;  Voorhees  v.  De  Meyer,  2  Barb. 
(N.  Y.)  37;  Moses  v.  Wallace,  7  Lea  (Tenn.) 
413,  holding  that  a  deficiency  not  large,  enough 
to  justify  an  inference  of  fraud  does  not  en- 
title the  purchaser  of  land  sold  in  gross  to 
abatement  of  the  purchase  price. 

Deficiency  Not  Amounting  to  Failure  of  Consid- 
eration does  not  entitle  purchaser  at  commis- 
sioner's sale  to  abatement.  Commissioner  in 
Equity  v.  Thompson,  4  McCord  L.  (S.  Car.) 
434- 

5.  Kreiter  v.  Bomberger,  82  Pa.  St.  59 ; 
Comegys  v.  Davidson,  154  Pa.  St.  534.  See 
infra,  this  subdivision  of  this  section,  bb.  (dd) 
Abatement  for  Fraud  or  Gross  Mistake  —  Ex- 
tent of  Deficiency. 

6.  Deficiency  Not  Justifying  Abatement.  —  In 
each  of  the  cases  cited  below,  the  first  number 
relates  to  the  extent  of  the  deficiency  and  the 
second  one  to  the  quantity  of  land  as  esti- 
mated at  the  time  of  the  sale.  ,  The  figures 
invariably  refer  to  acres  where  no  other  unit 
of  measurement  is  stated  : 

England.  —  Anonymous,  Freem.  Ch.  106  (40 
out  of  100)  ;  Durham  v.  Legard,  34  Beav.  61  r 
(9,936  out  of  21,750).  In  the  latter  case,  how- 
ever, the  court,  while  denying  the  purchaser 
specific  performance  with  proportionate  abate- 
ment for  deficiency,  said  that  he  could  either 
rescind  the  contract  or  enforce  upon  payment 
of  the  full  price. 

Canada.  —  Munro  v.  Lalonde.  13  L.  C.  Jur. 
128  (10  arpents  out  of  40  arpents)  ;  Brown  v. 
Banks,  21  Nova  Scotia  388  (38  out  of  200). 

United  States.  —  Lawson  v.  Floyd,  124  U.  S. 
108  (368  out  of  1,000)  ;  Stebbins  v.  Eddy,  4 
Mason  (U.  S.)  414  (7  out  of  47^)  ;  Green  v. 
Taylor,  3  Hughes  (U.  S.)  400  (63  out  of  400). 
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(dd)  As    Affected  by  Specification    of  Quantity  —  aaa.  Qualified  Statement.  —  When  the 

parties  understand  a  sale  to  be  in  gross,  a  purchaser  can  have  no  compensation 
for  deficiency  in  quantity,  notwithstanding  the  insertion  in  the  contract  or 
conveyance  of  a  statement  of  quantity,  if  such  statement  is  mere  matter  of 
description  and  not  of  covenant,1  as  where  it  is  coupled  with  words  of  quali- 


Alabama.  —  Capshaw  v.  Fennell,  12  Ala.  780 
(18  out  of  300)  ;  Frederick  v.  Youngblood,  19 
Ala.  680  (30  out  of  505)  ;  Winston  v.  Brown- 
ing, 61  Ala.  80  (137  out  of  1,060)  ;  Crampton 
v.  Prince,  83  Ala.  246  (5^  feet  out  of  127  feet 
in  depth  of  city  lot)  ;  Pearson  v.  Heard,  135 
Ala.  348  (47  out  of  234). 

Georgia.  —  Beall  v.  Berkhalter,  26  Ga.  564 
(110  out  of  860);  Stephens  v.  Hudson,  54  Ga. 
513  (36  out  of  100)  ;  Finney  v.  Morris,  116 
Ga.  758  (33^2  out  of  165). 

Indiana.  —  King  v.  Brown,  54  Ind.  368  (54 
out  of  451). 

Iowa.  —  Lane  v.  Parsons,  108  Iowa  241  (66 
out  of  778). 

Kentucky.  —  Williford  v.  Bentley,  5  J.  J. 
Marsh.  (Ky.)  181  (11  out  of  98);  Clark  v. 
Bell,  4  Dana  (Ky.)  15  (50  out  of  1,100);  La 
Rue  v.  Reid,  (Ky.  1901)  61  S.  W.  Rep.  360  (22 
out  of  120)  ;  Jesse  v.  Hanna,  (Ky.  1901)  62 
S.  W.  Rep.  1012  (19  out  of  282). 

Maryland.  —  Jones  v.  Plater,  2  Gill  (Md.) 
125  (5554  out  of  988^)  ;  Stull  v.  Hurtt,  9  Gill 
(Md.)  446  (28  out  of  173)  ;  Smallwood  v. 
Hatton,  4  Md.  Ch.  95  (in  this  case  the  de- 
ficiency was  not  stated,  but  the  court  said  it 
was  larger  than  in  Jones  v.  Plater,  supra)  ;  Hall 
v.  Mayhew,  15  Md.  551  (104  out  of  482)  ; 
Slothower  v.  Gordon,  23  Md.  1  (53  out  of  187). 

Massachusetts.  —  Noble  v.  Googins,  99  Mass. 
23i  (5°  feet  in  width  of  city  lot  220  feet  wide). 

Mississippi.  —  Phipps  v.  Tarpley,  24  Miss. 
597  (80  out  of  1,000)  ;  Kerr  v.  Kuykendall,  44 
Miss.  137  (where  "  section  "  contained  only 
458). 

Missouri.  —  Coons  v.  North.  27  Mo.  73  (57 
out  of  80)  ;  Sullivan  v.  Ferguson,  4.0  Mo.  90 
(37  arpents  out  of  100  arpents). 

New  Jersey.- — Clark  v.  Carpenter,  19  N.  J. 
Eq.  328  (2  out  of  39,  the  value  of  the  deficiency 
being  $416)  ;  Weart  v.  Rose,  16  N.  J.  Eq.  290 
(6  out  of  115)  ;  Melick  v.  Dayton,  34  N.  J.  Eq. 
245  (4  out  of  100). 

New  York.  —  Faure  v.  Martin.  7  N.  Y.  210 
(10  out  of  96);  Johnson  v.  Taber,  10  N.  Y. 
319  (16  out  of  211)  ;  Morris  Canal  Co.  v.  Em- 
mett,  9  Paige  (N.  Y.)  168  (5  feet  in  depth  out 
of  lot  75  feet  deep)  ;  Roat  v.  Puff,  3  Barb.  (N. 
Y.)  355  (22  out  of  135)  ;  Sprague  v.  Griffin,  22 
N.  Y.  App.  Div.  223  (30  out  of  326)  ;  Gerhardt 
v.  Sparling,  49  Hun  (N.  Y.)  1  (15  out  of  246). 

North  Carolina.  —  Etheridge  v.  Vernoy,  70 
N.  Car.  713  (162  out  of  2,000). 

Ohio.  —  Ketchum  v.  Stout,  20  Ohio  453  (55 
out  of  215). 

Oregon.  —  Failing  v.  Osborne,  3  Oregon  498 
(160  out  of  1,200)  ;  Britt  v.  Marks,  20  Oregon 
223  (28  out  of  169).  , 

Pennsylvania.  —  Smith  v.  Evans,  6  Binn. 
(Pa.)  102  (88  out  of  991)  ;  Boar  v.  McCormick, 
1  S.  &  R.  (Pa.)  166  (32  out  of  200)  ;  Frederick 
v.  Campbell,  13  S.  &  R.  (Pa.)  136  (20  out  of 
201)  ;  McDowell  v.  Cooper.  14  S.  &  R.  (Pa.) 
296  (8  out  of  429)  ;  Cronister  v.  Cronister,  1 


\V.  &  S.  (Pa.)  442  (7  out  of  32)  ;  Dickinson  v. 
Voorhees,  7  W.  &  S.  (Pa.)  353  (445  out  of 
3,235). 

South  Carolina.  —  Commissioner  in  Equity 
v.  Thompson,  4  McCord  L.  (S.  Car.)  434  (29 
out  of  449)  ;  Barksdale  v.  Toomer,  Harp.  .L. 
(S.  Car.)  290  (100  out  of  986);  Peden  v. 
Owens,  Rice  Eq.  (S.  Car.)  55  (60  out  of  315)  ; 
Douthit  v.  Hipp,  23  S.  Car.  205  (40  out  of 
900). 

Tennessee.  —  Allison  v.  Allison,  1  Yerg. 
(Tenn.)  16  (25  out  of  300)  ;  Adams  v.  Brown, 
4  Baxt.  (Tenn.)  124  (50  out  of  209)  ;  Shields 
v.  Thompson,  4  Baxt.  (Tenn.)  229  (1  foot  9 
inches  in  width  of  lot  62  feet  wide)  ;  Foster  v. 
Bradford,  1  Tenn.  Ch.  400  (140  out  of  1,080). 

Texas.- — -Lawrence  v.  Simonton,  13  Tex.  220 
(20  out  of  400)  ;  Rich  v.  Ferguson,  45  Tex. 
396  (40  out  of  180)  ;  Sibley  v.  Hayes,  96  Tex. 
78  (369  out  of  1,920)  ;  Terry  v.  Barbour,  5  Tex. 
Civ.  App.  474  (55  to  125  out  of  320)  ;  Tiffee  v. 
Linsley,  10  Tex.  Civ.  App.  465  (10^  feet  in 
width  out  of  city  lot  75  feet  wide)  ;  Wuest  v. 
I\-oehrig,  24  Tex.  Civ.  App.  124  (30  out  of 
264). 

Virginia.  —  Jollife  v.  Hite,  1  Call  (Va.)  301 
(66  out  of  758)  ;  Pendleton  v.  Stewart,  5  Call 
(Va.)  1  (160  out  of  1,100)  ;  Nelson  v.  Mat- 
thews, 2  Hen.  &  M.  (Va.)  164  (8  out  of  552)  ; 
Hull  v.  Cunningham,  1  Munf.  (Va.)  330  (100 
out  of  370)  ;  Tucker  v.  Cocke,  2  Rand.  (Va.) 
51  (1,673  out  of  10,000)  ;  Foley  v.  M'Keown, 
4  Leigh  (Va.)  627  (148  poles  in  two-acre  city 
lot)  ;  Russell  v.  Keeran,  8  Leigh  (Va.)  9  (116 
out  of  405)  ;  Caldwell  v.  Craig,  21  Gratt.  (Va.) 
132  (200  out  of  1,000)  ;  Trinkle  v.  Jackson,  86 
Va.  238  (436  out  of  2,376)  ;  Graham  v.  Larmer, 
87  Va.  222  (28  out  of  274)  ;  Farris  v.  Hughes, 
89  Va.  930  (7  out  of  282). 

W est  Virginia.  —  Reed  v.  Patterson,  7  W. 
Va.  263  (599  out  of  1,500)  ;  Gillilan  v.  Hinkle, 
8  W.  Va.  262  (75  out  of  433). 

1.  Statement  of  Quantity  as  Mere  Matter  of 
Description  —  Alabama.  —  Wright  v.  Wright,  34 
Ala.  194;  Carter  v.  Beck,  40  Ala.  599;  Hess  v. 
Cheney,  83  Ala.  251  ;  Pearson  v.  Heard,  135 
Ala.  348. 

Georgia.  —  Beall  v.  Berkhalter,  26  Ga.  564. 
Kentucky.  —  Russell  v.  Phillips,  (Ky.  1893) 
22  S.  W.  Rep.  220. 

Louisiana.  —  Kirkpatrick  v.  McMillen,  14  La. 
497- 

Massachusetts.  —  Powell  v.  Clark,  5  Mass. 
355- 

Missouri.  —  Wood  v.  Murphy,  47  Mo.  App. 
539. 

New  Hampshire.  —  Perkins  v.  Webster,  2  N. 
H.  287. 

North  Carolina.  —  Etheridge  v.  Vernoy,  70 
N.  Car.  713. 

Pennsylvania.  —  Large  v.  Penn,  6  S.  &  R. 
(Pa.)  488;  McDowell  v.  Cooper,  14  S.  &  R. 
(Pa.)   296;  Dickinson  v.  Voorhees,  7  W.  & 
S.  (Pa.)  353- 
628  Volume  XXIX. 


Excess  or  Deficiency 


VENDOR  AND  PURCHASER.  in  Quantity  of  Land. 


fication  such  as  "more  or  less,"1  "about,"  "  by  estimation,"  ''estimated  to 
contain,"  "  supposed  to  contain,"  or  other  words  of  like  import.2 

bbb.  unqualified  statement.  —  And  even  though  the  statement  of  quantity  is  not 
accompanied  by  such  words  of  qualification,  the  purchaser  is  not  entitled  to 
compensation  if  the  circumstances  show  the  sale  to  be  in  fact  one  in  gross.3 

(ee)  As  Affected  by  Specification  of  Price  per  Acre.  —  The  purchaser  will  be  denied 

abatement  for  deficiency  in  quantity,  where  it  is  clear  that  the  sale  was  in  fact 
in  "ross,  notwithstanding  the  specification  of  a  given  price  per  acre  in  the  con- 
tract or  conveyance,  as  a  convenient  method  of  fixing  the  consideration.4 

66.  Abatement  for  Fraud  or  Gross  Mistake  —  (aa)  In  General. —  The  rule  denying 
reliej  for  deficiency  to  a  purchaser  of  land  sold  in  gross  is  subject  to  certain 
exceptions.  Thus,  if  the  purchaser,  without  culpable  negligence  on  his  part, 
is  induced  to  purchase  in  reliance  on  the  vendor's  representations  as  to 
quantity,  which  are  subsequently  ascertained  to  be  false,  and  the  purchase 
price  is  fixed  on  the  basis  of  the  quantity  as  thus  represented,  the  purchaser 
is  entitled  to  compensation  for  a  material  deficiency,  notwithstanding  the  fact 
that  there  was  no  warranty  as  to  any  precise  quantity;  and  this  is  so  whether 
the  vendor  made  the  representations  knowingly  and  therefore  fraudulently,3 


Foster   v.  Bradford, 


Tenn. 


Tennessee. 
Ch.  400. 

Texas.  —  Weir  v.  McGee,  25  Tex.  Supp.  20  ; 
Wuest  V.  Moehrig,  24  Tex.  Civ.  App.  124; 
Tiffee  v.  Linsley,  10  Tex.  Civ.  App.  465. 

Vermont.  —  Beach  v.  Stearns,  1  Aik.  (Vt.) 
325. 

Wisconsin.  —  Hackbarth  v.  Wollner,  88  Wis. 
476. 

L  See  More  or  Less,  vol.  20,  p.  873. 

2.  Qualified  Statement  of  Quantity  —  Eng- 
land.—  Winch  v.  Winchester,  1  Ves.  &  B.  375. 

United  States.  —  Lawson  v.  Floyd,  124  U.  S. 
108;  Stebbins  v.  Eddy,  4  Mason  (U.  S.)  414. 

Alabama. —  Dozier  v.  Duffee,  1  Ala.  320; 
Capshaw  v.  Fennell,  12  Ala.  780;  Terrell  v. 
Kirksey,  14  Ala.  209 ;  Rogers  v.  Peebles,  72 
Ala.  529. 

Georgia.  —  Wylly  v.  Gazan,  69  Ga.  506  ;  Fin- 
ney v.  Morris,  116  Ga.  758. 

Kentucky.  —  Young  v.  Craig,  2  Bibb  (Ky.) 
270;  La  Rue  v.  Reid,  61  S.  W.  Rep.  360,  22 
Ky.  L.  Rep.  1775. 

Maryland.  —  Jones  v.  Plater,  2  Gill  (Md.) 
125;  Stull  v.  Hurtt,  9  Gill  (Md.)  446;  Small- 
wood  v.  Hatton,  4  Md.  Ch.  95  ;  Hall  v.  May- 
hew,  15  Md.  551  ;  Slothower  v.  Gordon,  23  Md. 
1  ;  Tyson  v.  Hardesty,  29  Md.  309. 

Massachusetts.  —  Noble  v.  Googins,  99  Mass. 
231. 

Minnesota.  —  Austrian  v.  Dean,  23  Minn.  62. 
Mississippi.  —  Kerr  v.  Kuykendall,  44  Miss. 


Martin  v.  Stone,  79  Mo.  App. 


137. 

Missouri. 

309. 

New  Jersey.  —  Melick  v.  Dayton,  34  N.  J. 
Eq.  245. 

New  York. — ■  Moser  v.  Cochrane,  107  N.  Y. 
35  ;  Roat  v.  Puff,  3  Barb.  (N.  Y.)  353  ;  Sprague 
v.  Griffin,  22  N.  Y.  App.  Div.  223.  See  also 
Mann  v.  Pearson,  2  Johns.  (N.  Y.)  37. 

Oregon.  —  Britt  v.  Marks,  20  Oregon  223. 

South  Carolina.  —  Commission  in  Equity  v. 
Thompson,  4  McCord  L.  (S.  Car.)  434;  Douthit 
v.  Hipp,  23  S.  Car.  205. 

Texas.  —  Lawrence  v.  Simonton,  13  Tex.  220. 

Virginia.  —  Caldwell  v.  Craig,  21  Gratt. 
(Va.)  132;  Farrier  v.  Reynolds,  88  Va.  141. 


West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438;  Anderson  v.  Snyder,  21  W.  Va.  632; 
Adams  v.  Baker,  50  W.  Va.  249. 

Wisconsin.  —  Docter  v.  Furch,  76  Wis.  153. 
See  also  About,  vol.  1,  pp.  198,  199. 

3.  Unqualified  Statement  of  Quantity.  —  Wright 
v.  Wright,  34  Ala.  194;  Rogers  v.  Peebles,  72 
Ala.  529;  Crampton  v.  Prince,  83  Ala.  246; 
Hess  v.  Cheney,  83  Ala.  251;  Yearley  v.  Mor- 
ris, (Ky.  1888)  6  S.  W.  Rep.  433  ;  Brumbaugh 
V.  Chapman,  45  Ohio  St.  368 ;  Allison  v.  Alli- 
son, 1  Yerg.  (Tenn.)  16;  Eaton  v.  Tod,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  546;  Hackbarth 
v.  Wollner,  88  Wis.  476. 

4.  Sale  May  Be  in  Gross  Though  Price  Per  Acre 
Specified  —  Alabama.  —  Frederick  v.  Young- 
blood,  19  Ala.  680. 

Iowa.  —  Lane  v.  Parsons,  108  Iowa  241. 
Maryland.  —  Jones  v.   Plater,   2   Gill  (Md.) 
125- 

Missouri.  —  Coons  v.  North,  27  Mo.  73  ;  Box- 
ley  v.  Stevens,  31  Mo.  201  ;  Sullivan  v.  Fergu- 
son, 40  Mo.  90. 

New  York.  —  Faure  v.  Martin,  7  N.  Y. 
210. 

Ohio.  —  Brumbaugh  v.  Chapman,  45  Ohio  St. 
368. 

Pennsylvania.  —  Smith  v.  Evans,  6  Binn. 
(Pa.)  102;  Cronister  z>.  Cronister,  1  W.  &  S. 
(Pa.)  442;  White  v.  Price,  202  Pa.  St.  128. 
See  also  Hershey  v.  Keenbortz,  6  Pa.  St.  128; 
Coughenour  v.  Stauft,  77  Pa.  St.  191. 

Virginia.  —  Weaver  v.  Carter,  10  Leigh  (Va.) 
39- 

Failure  to  Stipulate  for  a  Survey  indicates  the 
intention  of  the  parties  to  contract  without 
reference  to  the  exact  quantity  and  to  assume 
the  risk  of  excess  or  deficiency.  Coons  v. 
North,  27  Mo.  73;  Boxley  v.  Stevens,  31  Mo. 
201  :  Sullivan  v.  Ferguson,  40  Mo.  90;  Faure 
v.  Martin,  7  N.  Y.  210  ;  Smith  v.  Evans,  6  Binn. 
(Pa.)  102. 

5.  Abatement  for  Fraudulent  Misrepresentations 
as  to  Quantity  —  Alabama.  —  Minge  v.  Smith, 
1  Ala.  415. 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102. 
Indiana.  —  Cravens  v.  Kiser,  4  Ind.  512. 
Kentucky.  —  M'Coun  v.  Delany,  3  Bibb  (Ky.) 
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or  innocently  under  an  honest  mistake  as  to  the  real  quantity.1 

(bb)  Ground  on  which  Relief  is  Granted.  —  The  purchaser's  right  to  this  relief  is 
predicated  in  some  cases  on  the  theory  that  the  deficiency  is  greater  than  that 
of  which  he  intended  to  assume  the  risk,2  and  in  others  on  the  ground  that 
the  sale  while  technically  in  gross  was  in  fact  by  the  acre.3 

(cc)  Effect  of  specif  cation  of  Quantity.  —  In  either  event,  the  purchaser's  right  to 
claim  abatement  is  not  affected  by  the  fact  that  the  statement  of  quantity  in 
the  contract  or  conveyance  is  qualified  by  the  words  "  more  or  less"  or  similar 


expressions. 

46;  Pringle  v.  Samuel,  1  Litt.  (Ky.)  44;  Hall 
V.  Ely,  (Ky.  1903)  76  S.  W.  Rep.  848. 

Louisiana.  —  Lesassier  v.  Dashiell,  13  La. 
151. 

Massachusetts.  —  Roberts  v.  French,  153 
Mass.  60. 

Missouri.  —  McGhee  v.  Bell,  170  Mo.  121. 

New  Jersey.  ■ —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212;  Melick  v.  Dayton,  34  N.  J.  Eq.  245. 

New  York.  —  Thomas  v.  Beebe,  25  N.  Y.  244. 

Texas.  —  Renfro  v.  Huling,  2  Tex.  Unrep. 
Cas.  279  ;  Bryan  v.  Allen,  (Tex.  Civ.  App.  1896) 
39  S.  W.  Rep.  963. 

Vermont.  —  Twitchell  v.  Bridge,  42  Vt.  68. 

Virginia.  —  Anthony  v.  Oldacre,  4  Call  (Va.) 
489;  Bedford  v.  Hickman,  5  Call  (Va.)  236; 
Nelson  v.  Matthews,  2  Hen.  &  M.  (Va.)  164; 
Duval  v.  Ross,  2  Munf.  (Va.)  293. 

W  est  Virginia.  —  Kelly  v.  Riley,  22  W.  Va. 
247  ;  Boggs  v.  Harper,  45  W.  Va.  554. 

Misrepresentation  as  to  Quantity  of  Bottom 
Land. —  Gauldin  v.  Shehee,  20  Ga.  531. 

Deficiency  in  Quantity  of  Cleared  Land.  — 
Canada  Permanent  Bldg.,  etc.,  Soc.  v.  Young, 
18  Grant  Ch.  (U.  C.)  566. 

The  Maxim  Caveat  Emptor  cannot  be  invoked 
for  the  protection  of  a  vendor  who  has  wilfully 
misrepresented  the  quantity  of  the  land  sold. 
Pringle  v.  Samuel,  1  Litt.  (Ky.)  44.  Compare 
Etheridge  v.  Vernoy,  70  N.  Car.  713,  holding 
that  the  purchaser  is  entitled  to  relief  only  when 
the  fraud  is  such  that  he  could  not  have  pro- 
vided against  it  under  this  maxim. 

1.  Abatement  for  Gross  Mutual  Mistake  as  to 
Quantity —  England.  —  Hill  v.  Buckley,  17  Ves. 
Jr.  394.    See  also  King  v.  Wilson,  6  Beav.  124. 

Alabama.  —  Hodges  v.  Denny,  86  Ala.  226. 

Arkansas.  —  Drake  v.  Eubanks,  61  Ark.  120. 

Indiana.  —  Howk  v.  Pollard,  6  Blackf.  (Ind.) 
108;  Brooks  v.  Riding,  46  Ind.  15. 

Iowa.  —  Hosleton  v.  Dickinson,  51  Iowa  244. 

Kansas.  —  Anthony  v.  Atwood,  9  Kan.  App. 
887,  58  Pac.  Rep.  1009. 

Kentucky.  —  Shelby  v.  Smith,  2  A.  K.  Marsh. 
(Ky.)  504;  Crane  v.  Prather,  4  J.  J.  Marsh. 
(Ky.)  75  ;  Fall  v.  McMurdy,  3  Met.  (Ky.)  364; 
Skinner  v.  Walker,  98  Ky.  729  ;  Logan  v.  Bry- 
ant, (Ky.  1898)  44  S.  W.  Rep.  435  ;  Patton  v. 
Schneider,  (Ky.  1902)  66  S.  W.  Rep.  1003; 
Collins  v.  Stodghill,  (Ky.  1904)  79  S.  W.  Rep. 
185. 

Maryland.  —  Marbury  v.  Stonestreet,  1  Md. 
147;  Kent  v.  Carcaud,  17  Md.  291;  Menden- 
hall  v.  Steckel,  47  Md.  463. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186. 

New  Jersey.  —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212;  Melick  v.  Dayton,  34  N.  J.  Eq.  245. 

New  York.  —  Paine  v.  Upton,  87  N.  Y.  327, 
affirming  21  Hun  (N.  Y.)  306 ;  Wheeler  v.  Rob- 
inson, 86  Hun  (N.  Y.)  561. 


North  Carolina.  —  Leigh  v.  Crump,  1  Ired. 
Eq.  (36  N.  Car.)  299 ;  Gentry  v.  Hamilton,  3 
Ired.  Eq.  (38  N.  Car.)  376 ;  Wilcoxon  v.  Callo- 
way, 67  N.  Car.  463. 

Ohio.  —  Douglass  v.  Plotkin,  7  Ohio  Cir.  Dec. 
159- 

Texas. — ■  Lewis  v.  Hoeldtke,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  309. 

Vermont.  —  Darling  v.  Osborne,  51  Vt. 
148. 

Virginia.  —  Quesnel  v.  Woodlief,  6  Call  (Va.) 
218,  2  Hen.  &  M.  (Va.)  173,  note;  Blessing  v. 
Beatty,  1  Rob.  (Va.)  304;  Walsh  v.  Hale,  25 
Gratt.  (Va.)  314;  Hoback  v.  Kilgores,  26  Gratt. 
(Va.)  442;  Camp  v.  Norfleet,  83  Va.  380; 
Grayson  v.  Buchanan,  88  Va.  251  ;  Boschen  v. 
Jurgens,  92  Va.  756. 

Washington.  —  Hanson  v.  Tompkins,  2  Wash. 
508;  Sears  v.  Stinson,  3  Wash.  615. 

West  Virginia. —  Depue  v.  Sergent,  21  W. 
Va.  326;  Anderson  v.  Snyder,  21  W.  Va.  632; 
Sine  v.  Fox,  33  W.  Va.  521. 

Compare  Etheridge  v.  Vernoy,  70  N.  Car. 
713;  Anderson  v.  Rainey,  100  N.  Car.  321; 
Britt  v.  Marks,  20  Oregon  223. 

The  Purchaser's  Belief  that  He  Was  Getting  a 
Larger  Quantity  than  that  represented  by  the 
vendor  and  specified  in  the  deed,  does  not  pre- 
clude him  from  claiming  abatement  for  the 
deficiency.  Lewis  v.  Hoeldtke,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  309. 

2.  Deficiency  Greater  than  Risked  by  Purchaser 

—  Alabama.  —  Minge  v.  Smith,  1  Ala.  415; 
Hodges  v.  Denny,  86  Ala.  226. 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102. 
Kentucky.  —  Fall  v.  McMurdy,  3  Met.  (Ky.) 
364;  Skinner  v.  Walker,  98  Ky.  729. 

Maryland.  —  Marbury  v.  Stonestreet,  1  Md. 
147;  Kent  v.  Carcaud,  17  Md.  291;  Menden- 
hall  v.  Steckel,  47  Md.  463. 

New  Jersey.  —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212;  Melick  v.  Dayton,  34  N.  J.  Eq.  245. 

North  Carolina.  —  Wilcoxon  v.  Calloway,  67 
N.  Car.  463. 

Vermont.  —  Darling  v.  Osborne,  51  Vt.  148. 
Virginia.  ■ —  Quesnel  v.  Woodlief,  6  Call  (Va.) 
218,  2  Hen.  &  M.  (Va.)  173,  note;  Walsh  v. 
Hale,  25  Gratt.  (Va.)  314;  Camp  v.  Norfleet, 
S3  Va.  380. 

West  Virginia.  —  Anderson  v.  Snyder,  21  W. 
Va.  632. 

3.  Sale  Technically  in  Gross  but  in  Eact  by  Acre. 

—  Skinner  v.  Walker,  98  Ky.  729 ;  Hall  v.  Ely, 
(Ky.  1903)  76  S.  W.  Rep.  848;  Collins  v. 
Stodghill,  (Ky.  1904)  79  S.  W.  Rep.  185; 
Paine  v.  Upton,  87  N.  Y.  327,  affirming  21  Hun 
(N.  Y.)  306;  Renfro  v.  Huling,  2  Tex.  Unrep. 
Cas.  279  ;  Sine  v.  Fox,  33  W.  Va.  521. 

4.  Qualified  Statement  of  Quantity  —  Arkan- 
sas.—  Harrell  v.  Hill,  19  Ark.  102. 

Indiana.  —  Cravens  v.  Kiser,  4  Ind.  512. 
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{dd)  Extent  of  Deficiency.  —  From  the  very  nature  of  things  there  is  no  fixed 
rule  for  determining  what  deficiency  entitles  the  purchaser  to  abatement  of 
the  purchase  price  on  the  ground  of  fraud  or  mistake,  but  the  right  is  depend- 
ent on  the  facts  of  each  particular  case.  The  notes  contain  cases  giving 
specific  instances  of  deficiency  for  which  the  purchasers  were  held  entitled  to 
compensation.1 

(b)  Sale  by  Measurement  —  aa.  General  Rule.  —  It  is  a  general  rule,  subject  to 
but  few  exceptions,3  that  when  land  is  sold  at  a  fixed  price  per  acre  or  per 
foot,  quantity  is  of  the  essence  of  the  contract  and  the  purchaser  is  entitled  to 
compensation  for  deficiency,  the  statement  of  quantity  in  the  contract  or  con- 
veyance being  in  the  nature  of  a  warranty,3  even  though  it  be  qualified  by 


Iowa.  —  Hosleton  v.  Dickinson,  51  Iowa  244. 
Kentucky.  —  Logan  v.  Bryant,  (Ky.  1898)  44 
S.  W.  Rep.  435 ;    Patton  v.  Schneider,  (Ky. 

1902)  66  S.  W.  Rep.  1003;  Hall  v.  Ely,  (Ky. 

1903)  76  S.  W.  Rep.  848;  Collins  v.  Stodghill, 
(Ky.  1904)  79  S.  W.  Rep.  185. 

Missouri.  —  McGhee  v.  Bell,  170  Mo.  121. 
New  Jersey.  —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212. 

New  York.  —  Paine  v.  Upton,  87  N.  Y.  327. 

North  Carolina.  —  Leigh  v.  Crump,  1  Ired. 
Eq.  (36  N.  Car.)  299.  . 

Vermont.  —  Twitchell  v.  Bridge,  42  Vt.  68  ; 
Darling  v.  Osborne,  51  Vt.  148. 

Virginia.  —  Anthony  v.  Oldacre,  4  Call  (Va.) 
489;  Quesnel  v.  Woodlief,  6  Call  (Va.)  218,  2 
Hen.  &  M.  (Va.)  174,  note;  Duval  v.  Ross,  2 
Munf.  (Va.)  290 ;  Walsh  v.  Hale,  25  Gratt. 
(Va.)  314;  Anderson  v.  Snyder,  21  W.  Va. 
632. 

West  Virginia. —  Sine  v.  Fox,  33  W.  Va.  521. 

The  Omission  of  the  Words  "  More  or  Less  "  by 
mistake  of  the  conveyancer  does  not  preclude 
the  purchaser  from  claiming  abatement.  Men- 
denhall  v.  Steckel,  47  Md.  463. 

1.  Deficiency  Justifying  Abatement.  —  In  each 
of  the  cases  cited  below  the  first  number  relates 
to  the  extent  of  the  deficiency,  and  the  second 
one  to  the  quantity  as  represented  by  the 
vendor  at  the  time  of  the  sale.  The  figures  in- 
variably refer  to  acres  where  no  other  unit  of 
measurement  is  stated : 

Alabama.  —  Minge  v.  Smith,  1  Ala.  415  (168 
out  of  1268)  ;  Hodges  v.  Denny,  86  Ala.  226 
(20  out  of  82). 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102  (84 
out  of  180)  ;  Drake  v.  Eubanks,  61  Ark.  120 
(41  out  of  219). 

Indiana.  —  Cravens  v.  Kiser,  4  Ind.  512  (35 
out  of  140). 

Iowa.  —  Hosleton  v.  Dickinson,  51  Iowa 
244. 

Kansas.  —  Anthony  v.  Atwood,  9  Kan.  App. 
887,  58  Pac.  Rep.  1009  (105^  feet  in  depth  of 
city  lot  140  feet  deep). 

Kentucky.  —  M'Coun  v.  Delany,  3  Bibb  (Ky.) 
46  (67  out  of  610)  ;  Shelby  v.  Smith,  2  A.  K. 
Marsh.  (Ky.)  504  (32  out  of  200)  ;  Pringle  v. 
Samuel,  1  Litt.  (Ky.)  44  (12^  out  of  50); 
Crane  v.  Prather,  4  J.  J.  Marsh.  (Ky.)  75  (24 
out  of  129)  ;  Skinner  v.  Walker,  98  Ky.  729 
(40  out  of  170)  ;  Logan  v.  Bryant,  (Ky.  1898) 
44  S.  W.  Rep.  435  (17  out  of  40)  ;  Patton  v. 
Schneider,  (Ky.  1902)  66  S.  W.  Rep.  1003  (13 
out  of  33^)  ;  Hall  v.  Ely,  (Ky.  1903)  76  S.  W. 
Pep.  848  (26  out  of  1 85)  ;  Collins  v.  Stodghill, 
(Ky.  1904)  79  S.  W.  Rep.  185  (16  out  of  129). 


Louisiana.  —  Lesassier  v.  Dashiell,  13  La. 
151  (306  arpents  out  of  400  arpents). 

Maryland.  —  Marbury  v.  Stonestreet,  1  Md. 
147  (130  out  of  664)  ;  Kent  v.  Carcaud,  17  Md. 
291  (178  out  of  716)  ;  Mendenhall  v.  Steckel, 
47  Md.  463  (30  out  o'  187). 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186  (12  out  of  109). 

Missouri.  —  McGhee  v.  Bell,  170  Mo.  121  (19 
out  of  80). 

New  Jersey.  —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212  (20  out  of  135). 

New  York.  —  Paine  v.  Upton,  87  N.  Y.  327, 
affirming  21  Hun  (N.  Y.)  306  (14  out  of  220). 

Ohio.  —  Douglass  v.  1'lotkin,  7  Ohio  Cir.  Dec. 
159  (20  feet  in  depth  of  city  lot  100  feet  deep). 

North  Carolina.  —  Leigh  v.  Crump,  1  Ired. 
Eq.  (36  N.  Car.)  299  (400  out  of  1,000)  ;  Wil- 
ooxon  v.  Colloway,  67  N.  Car.  463  (34  out  of 
too). 

Texas.  —  Renfro  v.  Huling,  2  Tex.  Unrep. 
Cas.  279  (500  out  of  1,000)  ;  Lewis  v.  Hoeldtke, 
(Tex.  Civ.  App.  1903)  76  S.  W.  Rep.  309  (21 
out  of  146^). 

Vermont.  —  Twitchell  v.  Bridge,  42  Vt.  68 
(21  out  of  80)  ;  Darling  v.  Osborne,  51  Vt.  148 
(112  out  of  200). 

Virginia.  ■ —  Quesnel  v.  Woodlief,  6  Call  (Va.) 
218,  2  Hen.  &  M.  (Va.)  173,  note  (192  out  of 
800)  ;  Walsh  v.  Hale,  25  Gratt.  (Va.)  314  (66 
out  of  265)  ;  Hoback  v.  Kilgores,  26  Gratt. 
(Va.)  442  (46  out  of  127)  ;  Camp  v.  Norfleet, 
83  Va.  380  (210  out  of  892)  ;  Grayson  v.  Bu- 
chanan, 88  Va.  251  (14  out  of  140)  ;  Boschen 
v.  Jurgens,  92  Va.  756  (9  feet  in  depth  of  city 
lot  138  feet  deep). 

Washington.  —  Hanson  v.  Tompkins,  2  Wash. 
508  (10  out  of  36^). 

West  Virginia.  —  Sine  v.  Fox,  33  W.  Va.  521 
(25  out  of  101);  Anderson  v.  Snyder,  21  W. 
Va.  632  (43  out  of  690). 

A  Small  Deficiency  may  entitle  the  purchaser 
to  relief,  if  the  tract  sold  is  so  small  that  the 
deficiency  bears  a  considerable  proportion 
thereto.    Pringle  v.  Samuel,  1  Litt.  (Ky.)  44. 

2.  See  supra,  this  section,  (a)  aa.  (ee)  Sale 
for  Gross  Sum  —  In  Absence  of  Fraud  or  Mis- 
take—  As  Affected  by  Specification  of  Price 
per  Acre. 

3.  Sale  by  Measurement  —  Abatement  for  Defi- 
ciency —  England.  —  Shovel  v.  Bogan,  3  Eq. 
Cas.  Abr.  688,  par.  4 ;  Morgan  v.  Tedcastle, 
Popham  55. 

Alabama.  —  Terrell  v.  Kirksey,  14  Ala.  209. 
Georgia.  —  Seegar  v.  Smith,  78  Ga.  616.  See 
also  Folsom  v.  Howell,  94  Ga.  112. 
Indiana.  —  Solinger  v.  Jewett,  25  Ind.  479; 
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"  more  or  less,"  or  some  other  like  expression.1 

bb.  For  Small  Deficiency  —  (aa)  Attributable  to  Erron  in  Surveying.  —  This  rule,  how- 
ever, does  not  permit  compensation  for  a  small  deficiency  attributable  to 
variation  of  instruments  or  trifling  errors  in  surveying.8 

(bb)  Of  Valuable  Land.  —  On  the  other  hand,  a  very  small  deficiency  may 
justify  abatement  in  the  case  of  city  lots  or  other  valuable  land.3 

(c)  Partial  Failure  of  Title  —  aa.  General  Rule.  —  When  the  title  to  a  part  of  the 
land  sold  fails,  and  such  land  was  taken  into  consideration  in  fixing  the  pur- 
chase price,  the  purchaser  is  entitled  to  abatement  on  the  ground  of  partial 
failure  of  consideration,*  unless  he  had  notice  of  the  vendor's  want  of 


Tyler  v.  Anderson,  106  Ind.  185;  Hays  v.  Hays, 
126  Ind.  92;  English  v.  Arbuckle,  125  Ind.  77. 

Iowa.  —  Sweezey  v.  Collins,  36  Iowa  589. 

Maine.  —  Cool  v.  Gardiner,  6  Me.  124. 

Massachusetts.  —  Tarbell  v.  Bowman,  103 
Mass.  341. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186. 

Missouri.  —  Ayres  v.  Hayes,  13  Mo.  252; 
Hausmann  v.  Adams,  65  Mo.  App.  273. 

New  York.  —  Graves  v.  Brinkerhoff,  4  Hun 
(N.  Y.)  305. 

North  Carolina.  —  Earl  v.  Bryan,  Phil.  Eq. 
(62  N.  Car.)  278. 

Ohio.  —  Procter  v.  Bell,  9  Ohio  Dec.  (Re- 
print) 853. 

Pennsylvania.  —  Bailey  v.  Snyder,  13  S.  & 
R.  (Pa.)  160;  Hoover  v.  Senseman,  (Pa.  1886) 
3  Cent.  Rep.  540. 

South  Carolina.  —  Crawford  v.  Crawford,  1 
Bailey  L.  (S.  Car.)  128;  Abercrombie  v. 
Owings,  2  Rich.  L.  (S.  Car.)  127. 

Tennessee.  —  Miller  v.  Bentley,  5  Sneed 
(Tenn.)  671 ;  Neal  v.  Allison,  1  Shannon  Tenn. 
Cas.  146;  Myers  v.  Lindsay,  5  Lea  (Tenn.) 
331  ;  Hall  v.  McCammon,  (Tenn.  Ch.  1896)  37 
S.  W.  Rep.  1026. 

Texas.  —  Smith  v.  Fly,  24  Tex.  345  ;  Weir 
v.  McGee,  25  Tex.  Supp.  20 ;  Franco-Texan 
Land  Co.  v.  Simpson,  1  Tex.  Civ.  App.  600. 

Virginia.  —  Chinn  v.  Heale,  1  Munf.  (Va.) 
63  ;  Nelson  v.  Carrington,  4  Munf.  (Va.)  332 ; 
Crawford  v.  M'Daniel,  1  Rob.  (Va.)  473. 

West  Virginia.  —  Bee  v.  Burdett,  23  W.  Va. 
744 ;  Board  v.  Wilson,  34  W.  Va.  609. 

When  One  Lot  Is  Counted  Twice,  and  the 
consideration  is  thereby  improperly  increased, 
the  purchaser  may  have  abatement.  Hamilton 
v.  Conyers,  28  Ga.  276. 

When  Sale  Is  Not  Per  Aversionem,  abate- 
ment may  be  had  for  a  deficiency  exceeding 
one-twentieth  part  of  the  measurement  ex- 
pressed in  the  contract.  Fiske  v.  Fleming,  15 
La.  202 ;  Phelps  v.  Wilson,  16  La.  185 ;  Hall 
v.  Nevill,  3  La.  Ann.  326 ;  State  v.  Buck,  46 
La.  Ann.  656;  Favrot  v.  Stauffer,  (La.  1904) 
36  So.  Rep.  307. 

Under  the  Georgia  Statute,  providing  for  abate- 
ment for  deficiency  in  sales  by  the  acre,  the 
question  whether  or  not  the  vendor's  repre- 
sentations as  to  quantity  are  fraudulent  is  not 
material.     Walker  v.  Bryant,  112  Ga.  412. 

1.  Qualified  Statement  of  Quantity  —  Alabama. 
—  Terrell  v.  Kirksey,  14  Ala.  209 ;  Hodges  v. 
Denny,  86  Ala.  226. 

Indiana.  —  Solinger  v.  Jewett,  25  Ind.  479 ; 
Tyler  v.  Anderson,  106  Ind.  185 ;  Hays  v. 
Hayes,  126  Ind.  92. 
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Missouri.  —  Ayres  v.  Hayes,  13  Mo.  252. 
Ohio.  —  Procter  v.  Bell,  9  Ohio  Dec.  (Re- 
print) 853. 

Pennsylvania.  —  Bailey  v.  Snyder,  13  S.  &  R. 
(Pa.)  160. 

South  Carolina.  —  Abercrombie  v.  Owings,  2 
Rich.  L.  (S.  Car.)  127. 

Texas.  —  Smith  v.  Fly,  24  Tex.  345  ;  Franco- 
Texan  Land  Co.  v.  Simpson,  1  Tex.  Civ.  App. 
600. 

Virginia.  —  Nelson  v.  Carrington,  4  Munf. 
(Va.)  332;  Benson  v.  Humphreys,  75  Va.  196; 
Graham  v.  Larmer,  87  Va.  222. 

2.  No  Abatement  for  Slight  Deficiency  —  Eng- 
land.—  Twyford  v.  Wareup,  Finch  310. 

Alabama.  —  Terrell  v.  Kirksey,  14  Ala.  209  ; 
Hodges  v.  Denny,  86  Ala.  226. 

Indiana.  —  Hays  v.  Hays,  126  Ind.  92. 

New  Jersey.  —  Chancellor  v.  Frenche,  51  N. 
J.  Eq.  624. 

Pennsylvania.  —  Rodgers  v.  Olshoffsky,  no 
Pa.  St.  147. 

Virginia.  —  Nelson  v.  Carrington,  4  Munf. 
(Va.)  332 ;  Weaver  v.  Carter,  10  Leigh  (Va.) 
39;  Benson  v.  Humphreys,  75  Va.  196;  Graham 
v.  Larmer,  87  Va.  222. 

In  Louisiana,  by  statute,  the  purchaser  is  not 
entitled  to  abatement  unless  the  deficiency  is 
at  least  one-twentieth  part  of  the  land  sold. 
Fortin  v.  Blount,  1  Mart.  N.  S.  (La.)  179. 

3.  Abatement  for  Slight  Deficiency  in  Valuable 
Land.  —  Siebel  v.  Cohen,  54  N.  Y.  Super.  Ct. 
436;  Comegys  v.  Davidson,  154  Pa.  St.  534; 
Hutchings  v.  Moore,  4  Met.  (Ky.)  no. 

A  Frivolous  Objection  by  the  purchaser  of  a 
city  lot,  that  the  centre  of  the  party  wall  on 
each  side  is  from  one  to  two  and  one-half 
inches  off  the  boundary  lines,  does  not  entitle 
him  to  abatement.  Levy  v.  Hill,  50  N.  Y. 
App.  Div.  294. 

4.  Abatement  for  Partial  Failure  of  Title  — 
Alabama.  —  Dykes  v.  Bottoms,  101  Ala.  390. 

Arkansas.  —  Walker  v.  Johnson,  13  Ark. 
522. 

Florida.  —  Ladd  v.  Chaires,  5  Fla.  395. 

Illinois.  —  Wear  v.  Parish,  26  111.  240. 

Indiana.  —  Brooks  v.  Riding,  46  Ind.  15; 
Equitable  Trust  Co.  v.  Milligan,  31  Ind.  App. 
20. 

Kentucky.  —  Grant  v.  Combs,  6  T.  B.  Mon. 
(Ky.)  281  ;  Young  v.  Lofton,  (Ky.  1890)  12 
S.  W.  Rep.  1061  ;  Fish  v.  West,  (Ky.  1896)  35 
S.  W.  Rep.  624. 

Michigan.  —  Rockwell  v.  Wells,  104  Mich. 
57. 

New  York.  —  Allerton  v.  Johnson,  3  Sandf. 
Ch.  (N.  Y.)  72;  Voorhees  v.  De  Meyer,  2  Barb. 
(N.  Y.)  37. 
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title,1  or  unless  he  accepted  a  quitclaim  in  lieu  of  a  warranty  deed.3  It  seems 
that  this  is  true  in  the  case  of  land  sold  within  specified  boundaries,  even 
though  the  quantity  to  which  the  title  holds  good  exceeds  the  quantity 
specified  in  the  deed.3 

bb.  Land  Included  in  Deed  by  Mistake.  —  However,  the  purchaser  is  not 
entitled  to  compensation  for  failure  of  title  to  land  not  embraced  in  the  pur- 
chase, but  included  in  the  deed  by  mistake.4 

(d)  Under  Covenant  of  Warranty.  —  The  general  rule  is  that  a  purchaser's  right 
to  compensation  for  deficiency  in  quantity  is  based  on  fraud  or  mistake,  and 
he  can  have  no  relief  under  the  cpvenant  of  warranty,  as  that  covenant  relates 
to  title  and  not  to  quantity.5 


North  Carolina.  —  Gentry  v.  Hamilton,  3 
Ired.  Eq.  (38  N.  Car.)  376. 

Ohio.  —  Michael  v.  Mills,  17  Ohio  601  ;  Sut- 
ton v.  Kantsman,  6  Ohio  Dec.  (Reprint)  910, 
8  Am.  L.  Rec.  657. 

Pennsylvania.  —  White  v.  Lowry,  27  Pa.  St. 
254  ;  Erwin  v.  Myers,  46  Pa.  St.  96  ;  Tyson  v. 
Eyrick,  141  Pa.  St.  296;  Painter  v.  Wilson, 
197  Pa.  St.  434. 

South  Carolina.  —  Sumter  v.  Welsh,  2  Bay. 
(S.  Car.)  558;  Kibler  v.  Cureton,  Rich.  Eq. 
Cas.  (S.  Car.)  143;  Vaughan  v.  Mitchell,  2 
Brev.  (S.  Car.)  100. 

Tennessee.  —  Bradley  v.  Dibbrell,  3  Heisk. 
(Tenn.)  522;  Moses  v.  Wallace,  7  Lea  (Tenn.) 
413;  Waters  v.  Hutton,  85  Tenn.  109. 

Texas.  —  Emerson  v.  Navarro,  31  Tex.  334; 
Doyle  v.  Hord,  67  Tex.  621  ;  Moore  v.  Hazle- 
wood,  67  Tex.  624 ;  Wilbarger  County  v.  Robin- 
son, s  Tex.  Civ.  App.  10;  Blanks  v.  Ripley,  8 
Tex.  Civ.  App.  156;  Willard  v.  Sanford,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  290. 

Virginia.  —  Clarke  v.  Hardgrove,  7  Gratt. 
(Va.)  399. 

West  Virginia.  —  Stockton  v.  Union  Oil,  etc., 
Co.,  4  W.  Va.  273  ;  Butcher  v.  Peterson,  26  W. 
Va.  447. 

See  also  Folsom  v.  Howell,  94  Ga.  112; 
Schamberg  v.  Leslie,  (Ky.  1897)  41  S.  W.  Rep. 
265. 

Compare  Trinkle  v.  Jackson,  86  Va.  238, 
holding  that  where  the  sale  of  several  tracts  of 
land  in  one  body  was  a  contract  of  hazard,  the 
purchaser  was  not  entitled  to  abatement  for 
the  failure  of  the  title  to  one  of  the  tracts. 
Compare  also  Clay  County  Land,  etc.,  Co.  v. 
Angelina  County,  23  Tex.  Civ.  App.  220. 

Failure  to  Set  Up  the  Defense  in  an  Action  at 
Law  on  the  purchase-money  note  precludes 
the  purchaser  from  subsequently  maintaining 
a  bill  in  equity  for  abatement  of  the  purchase 
price  because  of  the  failure  of  title  to  part  of 
the  land  purchased.  Kibler  v.  Cureton,  Rich. 
Eq.  Cas.  (S.  Car.)  143. 

1.  Purchaser's  Knowledge  of  Want  of  Title 
—  Georgia.  —  Cox  v.  Jones,  76  Ga.  296. 

Iowa.  —  Wilson  v.  Riddick,  100  Iowa  697. 

Kentucky.  —  Bird  v.  Williamstown  Bank, 
(Ky.  1890)  13  S.  W.  Rep.  430;  Turner  v. 
Howell,  (Ky.  1899)  S3  S.  W.  Rep.  643; 
Shackleford  v.  Wright,  (Ky.  1891)  16  S.  W. 
Rep.  268. 

Mississippi.  —  Ragsdale  v.  Meridian  Land, 
etc.,  Co.,  71  Miss.  284. 

Pennsylvania.  —  Bowman  v.  Bittenbender,  4 
Watts  (Pa.)  290. 

Tennessee.  —  Blakemore    v.    Kimmons,  8 


Baxt.  (Tenn.)  470 ;  Williams  v.  Burg,  9  Lea 
(Tenn.)  455 ;  Waters  v.  Hutton,  85  Tenn. 
109. 

West  Virginia.  —  Johnston  v.  Jarret,  14  W. 
Va.  230. 

Canada.  —  Re  Bobier,  etc.,  Invest.  Assoc.,  16 
Ont.  259. 

See  also  Clay  County  Land,  etc.,  Co.  v.  An- 
gelina County,  23  Tex.  Civ.  App.  220,  holding 
that  a  purchaser  who  has  knowledge  of  con- 
flict with  older  valid  surveys  is  not  entitled  to 
r  lief  for  deficiency  occasioned  by  further  con- 
flict with  such  older  valid  surveys,  in  the 
absence  of  a  showing  that  the  quantity  to  which 
he  received  good  title  is  less  than  the  number 
of  acres  specified  in  the  deed. 

Knowledge  that  Railway  Had  Right  of  Way 
Through  Land.  —  Bird  v.  Williamstown  Bank, 
(Ky.  1890)  13  S.  W.  Rep.  430. 

2.  No  Abatement  When  Land  Conveyed  by 
Quitclaim.  —  McDonough  v.  Martin,  88  Ga. 
675;  Shackleford  v.  Wright,  (Ky.  1891)  16  S. 
W.  Rep.  268. 

3.  Sale  by  Boundaries  —  When  Actual  Quantity 
Exceeds  That  Specified.  —  Vaugh  an  v.  Mitchell,  2 
Brev.  (S.  Car.)  100.  Compare  Clay  County 
Land,  etc.,  Co.  v.  Angelina  County,  23  Tex. 
Civ.  App.  220. 

4.  Failure  of  Title  to  Land  Included  in  Deed  by 
Mistake.  — Re  Bobier,  etc.,  Invest.  Assoc.,  16 
Ont.  259;  Stevenson  v.  Polk,  71  Iowa  278; 
Keyton  v.  Brawford,  5  Leigh  (Va.)  39 ;  Staf- 
ford v.  White,  6  Gratt.  (Va.)  93  ;  Crislip  v. 
Cain,  19  W.  Va.  438.  See  also  Waters  v. 
Hutton,  85  Tenn.  109. 

Land  Excluded  from  Conveyance.  —  Mason  v. 
Byars,  (Ky.  1902)  68  S.  W.  Rep.  444. 

A  Clerical  Error  of  the  Notary  in  inserting 
the  depth  of  the  lot  does  not  entitle  the  pur- 
chaser to  abatement  for  a  deficiency.  Wurz- 
burger  v.  Meric,  20  La.  Ann.  415. 

Parol  Evidence  cannot  be  introduced  by  the 
vendor  in  an  action  at  law  on  the  purchase- 
money  note,  to  show  that  only  a  portion  of 
the  property  described  in  the  deed  -  -  «"h  fact 
sold  and  designed  to  be  conveyed,  as  the 
remedy  for  such  mistake  is  in  equity.  Wear 
v.  Parish,  26  111.  240.  See  also  Vaughan  v. 
Mitchell,  2  Brev.  (S.  Car.)  100. 

5.  Covenant  of  Warranty  Not  Applicable  to 
Quantity  —  Georgia.  —  Beall  v.  Berkhalter,  26 
Ga.  564. 

Iowa.  —  Hallam  v.  Todhunter,  24  Iowa  166. 
North   Carolina.  —  McArthur  v.   Morris,  84 
N.  Car.  405. 

Pennsylvania.  —  Dagne  v.    King,    1  Yeates 
(Pa.)  322;  Large  v.  Penn,  6  S.  &  R.  (Pa.)  488. 
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(e)  Land  Omitted  from  the  Conveyance.  —  In  some  jurisdictions,  if  the  vendor  inten- 
tionally or  accidentally  omits  from  the  conveyance  part  of  the  land  sold,  the 
purchaser  may  elect  to  retain  the  land  received  and  have  abatement  of  the 
purchase  price  for  the  land  omitted.1 

(f)  Effect  of  Purchaser's  Knowledge  or  Negligence.  —  Elsewhere  in  this  work  will  be 
found  a  full  discussion  of  the  purchaser's  right  to  rely  on  the  vendor's  repre- 
sentations in  regard  to  quantity ;  of  the  necessity  of  the  purchase  being 
induced  by  such  representations;  of  the  effect  of  the  purchaser's  knowledge 
of,  or  familiarity  with,  the  premises;  of  the  effect  of  his  investigation  or  of  his 
failure  to  investigate ;  of  the  effect  of  the  purchaser's  fraud  upon  the  vendor; 
and  of  other  matters  of  fraud  and  misrepresentation  affecting  the  rights 
of  the  parties  in  respect  to  quantity.3  It  is  only  necessary  to  observe  here 
that  a  purchaser  cannot  claim  abatement  for  a  deficiency  of  which  he  had  act- 
ual knowledge  at  the  time  of  the  sale,3  or  at  the  time  of  giving  a  renewal  of 
the  purchase-money  note.4  It  seems,  however,  that  the  mere  payment  of  the 
original  purchase-money  note,  after  discovery  of  the  mistake,  does  not  estop 
him  from  claiming  abatement.5 

(g)  Limitation  of  Action  or  Defense.  —  When  the  right  to  relief  for  excess  or 
deficiency  is  based  on  fraud  or  mistake,  the  statute  of  limitations  does  not 
begin  to  run  until  the  fraud  or  mistake  is  discovered,  or  until  by  the  exercise 
of  due  diligence  it  ought  to  be  discovered.6  And  the  right  to  set  up  a 
deficiency  as  a  defense  exists  so  long  as  there  is  a  right  of  action  on  the 
purchase-money  notes,  even  though  the  statute  has  run  against  the  prose- 
cution of  an  action  or  suit  for  such  deficiency.7 


Tennessee.  —  Allison  v.  Allison,  i  Yerg. 
(Tenn.)  16. 

Texas.  —  Daughtrey  v.  Knolle,  44  Tex.  450  ; 
Elder  v.  Galveston  First  Nat.  Bank,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  124;  Barnes  v. 
Lightfoot,  26  Tex.  Civ.  App.  113. 

Vermont.  —  Beach  v.  Stearns,  1  Aik.  (Vt.) 
325- 

West  Virginia.  —  Burbridge  v.  Sadler;  46  W. 
Va.  39  ;  Adams  v.  Baker,  50  W.  Va.  249  ;  Max- 
well v.  Wilson,  (W.  Va.  1903)  46  S.  E.  Rep. 
349- 

And  see  the  title  Covenants,  vol.  8,  p.  43. 

1.  Land  Omitted  from  Conveyance  by  Fraud  or 
Mistake.  —  Cavanaugh  v.  Casselman,  88  Cal. 
543  ;  Murray  v.  Whitcomb,  58  N.  H.  50 ;  Gris- 
som  v.  Sorrell,  8  Humph.  (Tenn.)  372.  Com- 
pare Creigh  v.  Beelin,  1  W.  &  S.  (Pa.)  83. 

Vendor  Without  Title  to  Omitted  Portion.  — 
In  Equitable  Trust  Co.  v.  Milligan,  31  Ind. 
App.  20,  the  purchaser  was  permitted  to  recover 
the  pro  rata  value  of  the  portion  omitted  from 
the  deed  where  it  appeared  that  the  vendor  did 
not  have  the  title  to  the  omitted  portion. 

2.  See  the  title  Fraud  and  Deceit,  vol.  14, 
p.  12. 

3.  Knowledge  at  Time  of  Sale.  —  Melancon  v. 
Hamilton.  16  L.  C.  Jur.  57;  Coggswell  v.  Grif- 
fith, j.j  vi eb.  334;  Couse  v.  Boyles,  4  N.  J.  Eq. 
212;  Brumbaugh  v.  Chapman,  45  Ohio  St.  368; 
Wheeler  v.  Boyd,  69  Tex.  293 ;  Lobit  v.  Mc- 
Clave,  8  Tex.  Civ.  App.  531  ;  Eaton  v.  Todd, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  546. 

Knowledge  of  Purchaser's  Agents.  —  Coggswell 
v.  Griffith,  23  Neb.  334. 

Knowledge  of  Boundaries  need  not  involve 
knowledge  of  area,  nor  does  knowledge  of  de- 
ficiency necessarily  estop  the  purchaser  from 
claiming  an  abatement  when  he  was  ignorant  of 
the  extent  of  the  deficiency,  and  was  actually 
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deceived  by  the  vendor's  wilful  misrepresenta- 
tions.    Estes  v.  Odom,  91  Ga.  600. 

4.  Renewal  Note  Given  with  Knowledge.  — 
Keyes  v.  Mann,  63  Iowa  560. 

5.  Payment  of  Original  Note  After  Knowledge. 

—  Cardinal  v.  Hadley,  158  Mass.  352. 

6.  Statute  Buns  from  Discovery  of  Fraud  or 
Mistake.  —  Crane  v.  Prather,  4  J.  J.  Marsh. 
(Ky.)  75  ;  Ewin  v.  Ware,  2  B.  Mon.  (Ky.)  65  ; 
Grundy  v.  Grundy,  12  B.  Mon.  (Ky.)  269;  Dye 
v.  Holland,  4  Bush  (Ky.)  635  ;  Biggs  v.  Lex- 
ington, etc.,  R.  Co.,  79  Ky.  470 ;  Smith  v.  Fly, 
24  Tex.  34s  ;  Emerson  v.  Navarro,  31  Tex.  334; 
Hull  v.  Watts,  95  Va.  10.  Compare  Nave  v. 
Price,  108  Ky.  105.  And  see  the  title  Limita- 
tion of  Actions,  vol.  19,  p.  136. 

The  Statute  Applies  to  a  Claim  for  Deficiency 
where  the  deed  has  been  executed  and  the  pur- 
chase money  paid,  as  the  demand  is  a  mere  per- 
sonal one,  cognizable  at  law  as  well  as  in 
equity.  Burbridge  v.  Sadler,  46  W.  Va.  39 ; 
Maxwell  v.  Wilson,  (W.  Va.  1903)  46  S.  E. 
Rep.  349. 

Married  Woman. —  The  statute  does  not  com- 
mence to  run  against  a  married  woman  until 
she  becomes  discovert,  even  though  she  knew 
of  the  surplus  during  the  lifetime  of  her  hus- 
band. Grundy  v.  Grundy,  12  B.  Mon.  (Ky.) 
269. 

7.  Defense  of  Deficiency  Though  Action  Barred. 

—  Lafiton  v.  Doiron,  12  La.  Ann.  164;  Moore  v. 
Hazelwood,  67  Tex.  624;  Rosborough  v.  Picton, 
12  Tex.  Civ.  App.  113. 

An  Injunction  to  Restrain  the  Sale  of  Land 
for  satisfaction  of  the  purchase-money  notes 
may  be  maintained  by  the  purchaser  whose 
right  of  action  for  the  deficiency  is  barred,  as 
the  proceeding  is  of  a  defensive  nature.  Ros- 
borough v.  Picton,  12  Tex.  Civ.  App.  113. 

The  Vendor's  Claim  for  a  Surplus  is  not  barred 
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(h)  Who  Liable  —  aa.  Formal  Party  to  Conveyance.  —  A  mere  formal  party  to  a 
conveyance,  who  makes  no  representations  as  to  quantity,  and  has  no  interest 
in  the  proceeds  of  the  sale,  canno.t  be  held  liable  for  deficiency.1 

bb.  Sale  of  Married  Woman's  Land.  —  It  has  been  held  that  a  husband  who 
makes  false  representations  as  to  the  quantity  of  his  wife's  land  is  liable  for 
deficiency  to  one  who  is  induced  to  purchase  in  reliance  on  such  representa- 
tions ;  and  that  in  such  case  if  the  wife  participates  in  such  representations,  or 
has  knowledge  thereof,  she  is  liable  not  only  for  her  own  representations,  but 
also  for  her  husband's.2 

(2)  Excess  in  Quantity  —  (a)  Sale  for  Grosa  Sum  —  aa.  General  Rule.  —  When 
land  is  sold  in  gross  ox  per  aversionem,  and  the  transaction  is  not  tainted  with 
fraud,  the  fact  that  the  actual  quantity  contained  in  the  tract  exceeds  the 
supposed  or  estimated  quantity  does  not  justify  the.  vendor  in  refusing  to 
perform  the  contract,3  nor  does  it  entitle  him  either  to  rescission,4  to 
reconveyance  of  the  excess  quantity,5  or  to  compensation  therefor.6 

bb.  As  Affected  by  Fraud  or  Gross  Mistake.  —  On  the  other  hand,  the  vendor 
is  entitled  to  compensation  for  an  excess  which  is  so  large  as  to  justify  the 
inference  that  it  is  beyond  the  quantity  which  he  intended  to  risk  in  the  trans- 
action.7 This  is  particularly  true  where  it  appears  that  quantity  was  an 
important  consideration  in  the  making  of  the  contract.8 

(b)  Sale  by  Measurement.  —  When  a  subsequent  survey  of  land  discloses  a 
material  excess  in  the  quantity  of  land  sold  at  a  fixed  price  per  acre  or  per 
foot,  the  vendor  is  entitled  to  a  reconveyance  of  such  excess,9  or  to  compensa- 


by  lapse  of  time,  when  he  is  sued  by  the  pur- 
chaser for  deficiency.  Richardson  v.  Bleight, 
8  B.  Mon.  (Ky.)  580. 

1.  Formal  Party  Not  Liable.  —  Alvey  v.  Logs- 
den,  (Ky.  1893)  23  S.  W.  Rep.  865. 

2.  Liability  of  Husband  and  Wife  on  Sale  of 
Wife's  Land.  —  Lewis  v.  Hoeldtke,  (Tex.  Civ. 
App.  1903)  76  S.  W.  Rep.  309.  And  see  the 
title  Husband  and  Wife,  vol.  15,  p.  785. 

3.  Excess  Does  Not  Justify  Refusal  to  Convey. 

—  Dale  v .  Smith,  1  Del.  Ch.  1  ;  Eubank  v. 
Hampton,  1  Dana  (Ky.)  344;  Hampton  v.  Eu- 
bank, 4  J.  J.  Marsh.  ((Ky.)  634;  Butterfield  v. 
Cooper,  6  Cow.  (N.  Y.)  481.  And  see  the  title 
Specific  Performance,  vol.  26,  p.  7. 

4.  No  Rescission  for  Excess  in  Sale  in  Gross.  — 
Brown  v.  Parish,  2  Dana  (Ky.)  6,  and  see  infra, 
this  title,  Rescission,  Abandonment,  and  For- 
feiture. 

5.  Vendor  Not  Entitled  to  Reconveyance  of 
Excess.  —  Taylor  v.  Zimmerman,  2  Bibb  (Ky.) 
453  J  Rogers  v.  Garnett,  4  T.  B.  Mon.  (Ky.) 

269  ;  Brown  v.  Broussard,  43  La.  Ann.  962. 

6.  Vendor  Not  Entitled  to  Compensation  for 
Excess  —  California.  —  Chipman  v.  Briggs,  5 
Cal.  76. 

Kentucky.  —  Young  v.  Craig,  2  Bibb  (Ky.) 

270  ;  Fisher  v.  May,  2  Bibb  (Ky.)  448  ;  Cleve- 
land v.  Rogers,  1  A.  K.  Marsh.  (Ky.)  193; 
Rogers  v.  Garnett,  4  T.  B.  Mon.  (Ky.)  269 ; 
Hampton  v.  Eubank,  4  J.  J.  Marsh.  (Ky.)  634. 

Pennsylvania.- — Glen  v.  Glen,  4  S.  &  R. 
(Pa.)  493;  Coughenour  v.  Stauft,  77  Pa.  St. 
191. 

Tennessee.  ■ —  Hendricks  v.  Mosely,  3  Yerg. 
(Tenn.)  74;  Perry  v.  Williamson,  (Tenn.  Ch. 
1897)  47  S.  W.  Rep.  189. 

Virginia.  —  Hardin  v.  Kelley,  89  Va.  332. 

Canada.  —  Cottingham  v.  Cottingham,  11 
Ont.  Apn.  624. 

Even  Though  Boundaries  Somewhat  Indefinite. 

—  Glen  v.  Glen,  4  S.  &  R.  (Pa.)  493. 


That  the  Vendor  Guaranteed  the  Quantity  to 
be  a  certain  number  of  acres  does  not  entitle 
him  to  compensation  for  the  excess.  Hardin  v. 
Kelley,  89  Va.  332. 

The  Purchaser's  Knowledge  of  the  Excess  does 
not  render  him  liable  to  the  vendor,  where  he 
practiced  no  fraud  or  concealment.  «  Brown  v. 
Parish,  2  Dana  (Ky.)  6. 

7.  Recovery  for  Unreasonable  Excess.  ■ —  Harri- 
son v.  Talbot,  2  Dana  (Ky.)  258  (excess  of  90 
acres  in  tract  of  400)  ;  Grundy  v.  Grundy,  12 
B.  Mon.  (Ky.)  269  (excess  of  101  acres  in  tract 
of  500)  ;  O'Connell  v.  Duke,  29  Tex.  299  (ex- 
cess of  272  acres  in  tract  of  750)  ;  Pratt  v. 
Bowman,  37  W.  Va.  715  (excess  of  115  acres 
in  tract  of  140). 

Where  a  Master  in  Chancery,  whose  duty  it 
was  to  sell  by  the  acre,  sold  in  gross,  it  was 
held  that  a  court  of  equity  would  compel  the 
purchaser  to  pay  for  an  excess  of  twenty  acres 
in  a  tract  of  one  hundred  and  seventy-two 
acres.  It  was  said  that  there  was  no  mistake 
in  the  case,  but  that  there  was  a  neglect  of  duty 
on  the  part  of  the  master,  against  which  the 
court  would  relieve.  Horn  v.  Denton,  2  Sneed 
(Tenn.)  125. 

8.  When  Quantity  Is  Material  Consideration.  — 
Pharr  v.  Russell,  7  Ired.  Eq.  (42  N.  Car.)  222 
(excess  of  48  acres  in  tract  of  250). 

9.  Reconveyance  of  Excess  in  Sale  bv  Acre.  — 
Shipp  v.  Swann,  2  Bibb  (Ky.)  82 ;  Whaley  v. 
Eliot,  1  A.  K.  Marsh.  (Ky.)  343  ;  Gilmore  v. 
Morgan,  2  J.  J.  Marsh.  (Ky.)  65  ;  Meriwether 
v.  Lewis,  9  B.  Mon.  (Ky.)  163.  Compare 
Hutchings  v.  Moore,  4  Met.  (Ky.)  no,  holding 
that  in  an  executory  contract  the  purchaser  is 
not  entitled  to  surrender  the  surplus  but  must 
pay  the  vendor  therefor.  And  see  Williams  v. 
Bradley.  7  Heisk.  (Tenn.)  54. 

When  Improvements  Have  Been  "Made  on  the 
Lands  so  that  the  excess  cannot  be  reconveyed 
to  the  vendor,  the  proper  remedy  is  compensa- 
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tion  therefor,1  according  to  which  is  the  more  appropriate  relief,  even  though 
the  statement  of  quantity  was  qualified  by  the  use  of  "more  or  less  "  or  some 
similar  expression. a  Or,  if  the  circumstances  of  the  case  require  it,  the  sur- 
pl  is  maybe  sold  for  his  benefit.3  It.  seems  that  when  all  the  land  within 
specified  boundaries  is  sold  at  a  fixed  price  per  foot,  a  purchaser  who  failed  to 
have  a  survey  may  be  compelled  to  take  the  entire  lot  and  pay  for  the  excess 
quantity,  notwithstanding  his  desire  to  rescind  the  contract.4 

(c)  Land  included  in  Deed  by  Mistake.  —  If  land  not  embraced  in  the  sale  is 
included  in  the  deed  by  mistake,  the  vendor  is  entitled  to  a  reconveyance 
thereof,5  or  to  compensation  therefor.® 

(3)  Survey  —  Right  implied.  —  In  a  sale  of  land  by  the  acre  a  right  to  survey 
exists  even  though  it  is  not  expressly  reserved;  and  if  no  time  is  limited  for. 
making  the  election  to  survey,  it  may  be  made  at  any  time  before  the  whole 
business  is  closed  between  the  parties.7 

Effect  of  Survey  as  Evidence.  —  A  survey  made  by  a  surveyor  agreed  on  by  the 
parties  is  prima  facie  evidence  of  the  quantity  of  land  for  which  the  vendor  is 
entitled  to  payment.8  But  the  correctness  of  such  survey  may  be  attacked  by 
either  party,  and  compensation  will  be  allowed  for  an  excess  or  deficiency 
disclosed  by  a  subsequent  survey.9 


tion  for  the  excess.  Boyd  v.  Moss,  15  Tex. 
Civ.  App.  222. 

1.  Recovery  for  Excess  in  Sale  by  Acre  —  Iowa. 

—  Pheteplace  v.  Eastman,  26  Iowa  446. 
Kentucky.  —  Campbell   v.   Wilmore,   6  J.  J. 

Marsh.  (Ky.)  207  ;  Richardson  v.  Eleight,  8  B. 
Mon.  (Ky.)  580;  Meriwether  v.  Lewis,  9  B. 
Mon.  (Ky.)  163  ;  Hutchings  v.  Moore,  4  Met. 
(Ky.)  110. 

Massachusetts.  —  Paige  v.  Sherman,  6  Gray 
(Mass.)  51 1. 

Pennsylvania.  —  Bailey  v.  Synder,  13  S.  &  R. 
(Pa.)  160;  Ardery  v.  Rowles,  71  Pa.  St.  359; 
Ullom  v.  Carpenter,  81*  Pa.  St.  503. 

Tennessee.  —  Barns  v.  Gregory,  1  Head 
(Tenn.)  230;  Horn  v.  Denton,  2  Sneed  (Tenn.) 
125. 

Texas.  —  Boyd  v.  Moss,  15  Tex.  Civ.  App. 
222 ;  Gilmore  v.  Kaufman  County,  (Tex.  Civ, 
App.  1897)  40  S.  W.  Rep.  40. 

Virginia.  —  Bierne  v.  Erskine,  5  Leigh  (Va.) 
59  ;  Benson  v.  Humphreys,  75  Va.  196. 

2.  Recovery  for  Excess  When  Statement  of 
Quantity  Qualified.  —  Meriwether  v.  Lewis,  9  B. 
Mon.  (Ky.)  163  ;  Hutchings  v.  Moore.  4  Met. 
(Ky.)  110;  Paige  v.  Sherman,  6  Gray  (Mass.) 
511  ;  Ullom  v.  Carpenter,  81*  Pa.  St.  503  ;  Boyd 
v  Moss,  15  Tex.  Civ.  App.  222;  Benson  v. 
Humphreys,  75  Va.  196. 

3.  Sale  of  Surplus  for  Benefit  of  Vendor.  —  Wil- 
liams v.  Bradley,  7  Heisk.  (Tenn.)  54. 

4.  Purchaser  Not  Entitled  to  Rescission.  — 
Dickinson  v.  Lee,  106  Mass.  557. 

5.  Reconveyance  of  Land  Included  by  Mistake. — 
Newsom  v.  Bufferlow,  1  Dev.  Eq.  (16  N.  Car.) 
383. 

6.  Compensation  for  Land  Included  by  Mistake. 

—  Coffin  v.  Hutchinson,  22  Oregon  554. 

7.  Implied  Right  to  Survev.  —  Bailey  v.  Sny- 
der, 13  S.  &  R.  (Pa.)  160;  Ullom  v.  Carpenter, 
81*  Pa.  St.  503  ;  Carter  v.  Campbell,  Gilmer 
(Va.)  159;  Crawford  v.  M'Daniel,  1  Rob.  (Va.) 
473  ;  Nelson  v.  Carrington,  4  Munf.  (Va.)  332  ; 
McCoy  v.  Bassett,  26  W.  Va.  570.  And  see 
infra,  this  section,  c.  Effect  of  Execution  or  Ac- 
ceptance of  Deed.  Compare  Hershey  v.  Keem- 
bortz,  6  Pa.  St.  128,  and  Coughenour  v.  Stauft, 


77  Pa.  St.  191,  holding  that  the  rule  that  a  sale 
by  the  acre  calls  for  a  survey  to  determine  quan- 
tity is  by  no  means  a  rigid  one  and  will  give 
way  always  to  the  intent  of  the  parties  to  abide 
by  the  quantity  stated  in  the  agreement.  In 
each  of  these  cases,  however,  an  examination  of 
the  facts  shows  that  the  sale  was  in  reality  in 
gross,  notwithstanding  the  specification  of  a 
price  per  acre  as  a  convenient  method  of  fixing 
the  consideration.  See  supra,  this  section,  Sale 
for  Gross  Sum  —  In  Absence  of  Fraud  or  Mis- 
take—  As  Affected  by  Specification  of  Price 
per  Acre. 

Exercise  of  Right  to  Survey  under  Stipulation. 

—  Where  a  contract  of  sale  stipulated  for  a 
survey,  and  no  time  was  limited  for  the  pur- 
chaser to  make  his  election,  it  was  held  that 
his  right  of  election  to  have  the  survey  was  not 
determined  by  his  taking  possession  of  the  land 
or  giving  bonds  for  the  purchase  money,  nor 
was  such  right  necessarily  limited  by  the  last 
day  of  payment,  for  he  was  not  bound  to  part 
with  the  purchase  money  until  he  had  been  ten- 
dered a  title  in  conformity  with  the  terms  of 
the  contract.  It  was  held  also  that  it  was  not 
unfair  or  unlawful  for  him  to  make  his  election 
after  discovering  the  actual  quantity  by  an  ex- 
perimental survey.  Nelson  v.  Carrington,  4 
Munf.  (Va.)  332.  But  where  a  stipulation  for 
survey  expresses  no  time  within  which  it  may 
be  made,  the  law  implies  that  it  shall  be  made 
within  a  reasonable  time ;  hence  a  vendor  can- 
not recover  for  an  excess  shown  by  a  survey 
made  nearly  seven  years  after  the  payment  of 
the  last  instalment  of  purchase  money.  Semble, 
neither  the  vendor  nor  the  purchaser  could  ex- 
ercise the  right  to  survey  at  any  time  after  such 
payment.  Hamilton  v.  Scully,  118  111.  192, 
affirming  19  111.  App.  286. 

Waiver  of  the  Right  to  Survey  precludes  the 
purchaser  from  claiming  abatement  subse- 
quently.   Peers  v.  Barnett,  12  Gratt.  (Va.)  410. 

8.  Survey  Prima  Facie  Evidence  of  Quantity.  — 
Conwell  v.  Claypool,  8  Blackf.  (Ind.)  124. 

9.  Compensation  for  Surveyor's  Mistake.  — 
Paige  v.  Sherman,  6  Gray  (Mass.)  511;  George 
v.  Tallman,  5  Lans.  (N.  Y.)  392;  Graves  v. 
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Excess  or  Deficiency  VENDOR  AND  PURCHAShR.  in  Quantity  of  Land. 


b.  Express  Agreement  as  to  Excess  or  Deficiency.  —  An  agree- 
ment to  abate  for  deficiency  contained  in  the  contract  of  sale,1  or  made  con- 
temporaneously with  the  delivery,  of  the  deed,  entitles  the  purchaser  to  com- 
pensation,2 even  though  no  provision  is  made  for  compensation  for  excess.3 
When  mutual  promises  to  abate  for  excess  or  deficiency  are  made  after  the 
execution  of  the  deed,  each  is  a  good  consideration  for  the  other,4  but  a  naked 
promise  to  abate  for  deficiency  is  without  consideration  and  therefore  un- 
enforceable.5 The  question  whether  or  not  such  agreements  are  required 
to  be  in  writing  is  treated  elsewhere  in  this  work.6 

c.  Effect  of  Execution  or  Acceptance  of  Deed  (i)  Introductory. 
—  Apparently  there  is  much  conflict  of  authority  as  to  the  effect  of  the  exe- 
cution and  acceptance  of  a  deed  on  the  right  of  the  parties  thereto  to  claim 
relief  for  an  excess  or  deficiency  in  quantity  subsequently  discovered.  It  is 
believed,  however,  that  much  of  the  conflict  is  seeming  only,  and  that  the 
principles  hereinafter  laid  down  are  well  settled.  A  careful  examination  of 
each  of  the  cases  appearing  to  be  in  conflict  with  the  weight  of  authority  will 
usually  show  that  there  was  a  misapprehension  as  to  the  true  nature  of  the 
transaction  under  consideration.7 

(2)  Effect  on  Right  to  Compensation  —  (a)  Sale  for  Gross  Sum  —  aa,  In  Absence  of 
Fraud.  —  When  the  transaction  is  a  sale  in  gross,  sale  per  avefsionem,  or  con- 
tract of  hazard,  and  there  is  no  intermixture  of  fraud  or  mistake  amounting  to 
fraud,  neither  party  is  entitled  to  relief  for  excess  or  deficiency,  whether  the 
contract  is  executory  or  executed.8 

Brinkerhoff,  6  Thomp.  &  C.  (N.  Y.)  630; 
Stamper  v.  Hawkins,  6  Ired.  Eq.  (41  N.  Car.) 
7;  Jenks  v.  Fritz,  7  W.  &  S.  (Pa.)  201.  See 
also  Abercrombie  v.  O wings,  2  Rich.  L.  (S. 
Car.)  127.  Compare  Farmers',  etc.,  Bank  v. 
Galbraith,  10  Pa.  St.  490,  holding  that  there  can 
be  no  abatement  for  deficiency  on  the  ground 
of  such  mistake  discovered  after  the  execution 
of  the  deed.  And  see  infra,  this  section,  c. 
Effect  of  Execution  or  Acceptance  of  Deed. 

Conveyance  of  an  Excessive  Quantity  to  a  Thir  l 
Person,  by  mistake  of  the  vendor,  in  reliance 
on  the  accuracy  of  the  survey  in  the  sale  of 
part  of  a  tract,  does  not  affect  the  first  pur- 
chasers^ right  to  abatement  for  deficiency. 
Graves  v.  Brinkerhoff,  4  Hun  (N.  Y.)  305. 

1.  Abatement  under  Stipulation  in  Contract.  — 
Cool  v.  Gardiner,  6  Me.  124. 

Construction  of  Stipulation.  —  Where  the  deed 
stipulated  that  no  notice  should  be  taken  of  a 
shortage  in  quantity  not  exceeding  four  acres, 
and  it  was  subsequently  discovered  that  there 
was  a  deficiency  of  forty  acres,  it  was  held  that 
the  purchaser  was  entitled  to  compensation  for 
the  full  amount  of  the  deficiency,  and  not 
merely  the  amount  in  excess  of  four  acres. 
Ragsdale  v.  Meridian  Land,  etc.,  Co.,  71  Miss. 
284. 

A  Stipulation  Against  Compensation  for  an  ex- 
cess or  deficiency  in  quantity  does  not  apply  to 
a  deficiency  caused  by  failure  of  title  to  part  of 
the  land.  Young  v.  Lofton,  (Ky.  1890)  12  S. 
W.  Rep.  1061. 

A  Condition  that  a  Deficiency  Shall  Not  Defeat 
the  Purchase  does  not  preclude  the  purchaser 
from  claiming  compensation  under  a  subsequent 
condition  to  abate  for  deficiency  contained  in 
the  same  instrument.  Frost  v.  Brewer,  3  Jur. 
165.  And  a  condition  that  the  quantity  de- 
scribed was  to  be  taken  as  correct  and  that  any 
error  in  regard  thereto  should  not  annul  the 
sale  nor  entitle  either  party  to  compensation 
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therefor,  was  held  to  apply  only  to  small  errors, 
and  not  to  cover  a  deficiency  of  180  square 
yards,  where  the  property  was  described  as  con- 
taining 753  square  yards  or  "  thereabouts." 
Whittemore  v.  Whittemore,  L.  R.  8  Eq.  603. 

2.  Abatement  under  Contemporaneous  Promise. 
—  Currie  v.  Hawkins,  118  N.  Car.  59*3. 

3.  Abatement  under  Agreement  Not  Providing 
Compensation  for  Excess.  —  Cool  v.  Gardiner,  6 
Me.  124. 

4.  Mutual  Promises  to  Pay  for  Excess  or  Defi- 
ciency.—  Howe  v.  O'Mally,  1  Murph.  (5  N. 
Car.)  287 ;  Seward  v.  Mitchell,  1  Coldw. 
(Tenn.)  88. 

5.  Naked  Promise  to  Abate  Unenforceable.  — 
Williams  v.  Hathaway,  19  Pick.  (Mass.)  387  ; 
Smith  v.  Ware,  13  Johns.  (N.  Y.)  259;  Pigeon 
River  Lumber,  etc.,  Co.  v.  Minis,  (Tenn.  Ch. 
1897)  48  S.  W.  Rep.  385. 

6.  See  the  title  Verbal  Agreements  (Stat- 
ute of  Frauds),  post. 

7.  See  infra,  this  title,  The  Deed  —  Merger 
of  Contract. 

8.  See  supra,  this  section,  2.  a.  (1)  (a)  Right 
of  Parties  to  Compensation  —  In  Absence  of 
Express  Agreement  —  Deficiency  in  Quantity  — 
Sale  for  Gross  Sum. 

No  Abatement  After  Acceptance  of  Deed  —  Eng- 
land.—  Twyford  v.  Wareup,  Finch  310. 

Canada.  —  Brown  v.  Banks,  21  Nova  Scotia 
388. 

Alabama.  —  Frederick  v.  Youngblood,  19  Ala. 
680  ;  Carter  v.  Beck,  40  Ala.  599. 

Georgia.  —  Estes  v.  Odom,  91  Ga.  600. 

Indiana.  —  Josselyn  v.  Edwards,  57  Ind.  212. 

Kentucky.  —  Harrison  v.  Talbot,  2  Dana 
(Ky.)  265. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186. 

Mississippi.  —  Kerr  v.  Calvit,  Walk.  (Miss.) 

i;s- 

New  York.  —  Marvin  v.  Bennett,  26  Wend. 
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bb.  Fraud  or  Gross  Mistake.  —  If  the  sale  is  in  gross,  but  is  not  a  contract  of 
hazard  pure  and  simple,  either  party  may,  on  the  ground  of  fraud  or  gross 
mistake,  obtain  relief  for  an  unreasonable  excess  or  deficit,  whether  the  con- 
tract be  executory  or  executed  ; 1  the  only  difference  being  that  the  relief  will 
be  granted  more  readily  in  the  former  case  than  in  the  latter.* 

(b)  Sale  by  Measurement.  —  Unquestionably  either  party  to  a  sale  by  the  acre 
or  by  the  foot  is  entitled  to  relief  on  the  ground  of  fraud  or  gross  mistake, 
even  after  the  execution  of  the  deed.3  The  question  as  to  when  relief  will  be 
granted  on  the  ground  of  mere  mistake  presents  considerable  difficulty.  The 
weight  of  authority  seems  to  be  that  since  quantity  is  of  the  essence  of  such 


(N.  Y.)  169;  Gerhardt  v.  Sparling,  49  Hun  (N. 
Y.)  1. 

Pennsylvania.- — McDowell  v.  Cooper,  14  S. 
&  R.  (Pa.)  296  ;  Smith  v.  Evans,  6  Binn.  (Pa.) 
102;  Haggerty  v.  Fagan,  2  P.  &  W.  (Pa.)  533; 
Hershey  v.  Keembortz,  6  Pa.  St.  129;  Kreiter 
v.  Bomberger,  82  Pa.  St.  59 ;  Rodgers  v.  01- 
shoffsky,  110  Pa.  St.  147. 

Texas.  —  Weir  v.  McGee,  25  Tex.  Supp.  20. 

No  Recovery  for  Excess  After  Execution  of  Deed 

—  Delaware.  —  Dale  v.  Smith,  1  Del.  Ch.  1. 
Kentucky.  —  Young  v.  Craig,  2  Bibb  (Ky.) 

270;  Brown  v.  Parish,  2  Dana  (Ky.)  6;  Harri- 
son v.  Talbot,  2  Dana  (Ky.)  265. 

Pennsylvania.  —  Glen  v.  Glen,  4  S.  &  R. 
(Pa.)  493- 

Tennessee.  — Hendricks  v.  Mosely,  3  Yerg. 
(Tenn.)  74.  See  also  Perry  v.  Williamson, 
(Tenn.  Ch.  1897)  47  S.  W.  Rep.  189. 

Virginia.  —  Hardin  v.  Kelley,  89  Va.  332. 

Canada.  —  Cottingham  v.  Cottingham,  1 1 
Ont.  App.  624. 

In  Georgia,  by  Statute,  if  the  quantity  of  land 
sold  by  the  tract  is  specified  as  "  more  or  less  " 
there  can  be  no  abatement  for  any  deficiency 
not  so  gross  as  to  justify  the  suspicion  of  wilful 
deception  or  mistake  amounting  to  fraud.  By 
accepting  such  a  conveyance  the  purchaser 
waives  not  only  the  mistake,  but  any  deception 
as  to  quantity,  unless  (keeping  in  view  the  ob- 
ject of  the  purchase  and  all  the  attendant  cir- 
cumstances) some  wilful  deception  or  gross  mis- 
take would,  after  ascertaining  the  true  quantity, 
be  suggested  to  the  mind  by  a  mere  comparison 
of  that  quantity  with  the  quantity  named  in  the 
descriptive  words.  Estes  v.  Odom,  91  Ga. 
600. 

1.  Abatement  for  Fraud  or  Mistake  —  England. 

—  Turner  v.  Skelton,  13  Ch.  D.  130. 
Kentucky.  —  M'Coun    v.    Delaney,    3  Bibb 

(Ky.)  46;  Fall  v.  McMurdy,  3  Met.  (Ky.)  364; 
Skinner  v.  Walker,  98  Ky.  729 ;  Patton  v. 
Schneider,  (Ky.  1902)  66  S.  W.  Rep.  1003. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186. 

Missouri.- — McGhee  v.  Bell,  170  Mo.  121. 
New  Jersey.  —  Couse  v.  Boyles,  4  N.  J.  Eq. 
212. 

New  York.  —  Thomas  v.  Beebe,  25  N.  Y.  244  ; 
Paine  v.  Upton,  87  N.  Y.  327,  affirming  21  Hun 
(N.  Y.)  306. 

Vermont.  —  Twitchell  v.  Bridge,  42  Vt.  68. 

Virginia.  —  Blessing  v.  Beatty,  1  Rob.  (Va.) 
304- 

West  Virginia.  —  Kelly  v.  Riley,  22  W.  Va. 
247;  Sine  v.  Fox,  33  W.  Va.  521. 

See  also  Drake  v.  Eubanks,  61  Ark.  120;  An- 
thony v.  Atwood,  9  Kan.  App.  887,  58  Pac.  Rep. 
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1009  J  Crane  v.  Prather,  4  J.  J.  Marsh.  (Ky.) 
75;  Hall  v.  Ely,  (Ky.  1903)  76  S.  W.  Rep.  848; 
Collins  v.  Stodghill,  (Ky.  1904)  79  S.  W.  Rep. 
185;  Mendenhall  v.  Steckel,  47  Md.  463;  Ren- 
f ro  v .  Huling,  2  Tex.  Unrep.  Cas.  279 ;  Bryan 
v.  Allen,  (Tex.  Civ.  App.  1896)  39  S.  W.  Rep. 
963  ;  Lewis  v.  Hoeldtke,  (Tex.  Civ.  App.  1903) 
76  S.  W.  Rep.  309;  Darling  v.  Osborne,  51  Vt. 
148;  Quesnel  v.  Woodlief,  6  Call  (Va.)  218,  2 
Hen.  &  M.  (Va.)  173,  note;  Camp  v.  Norfieet, 
83  Va.  380 ;  Hanson  v.  Tompkins,  2  Wash.  508, 
wherein  purchasers  were  allowed  abatement 
after  execution  and  acceptance  of  deeds  without 
any  discussion  of  the  effect  of  the  execution  of 
the  deeds  upon  their  right  to  relief. 

Recovery  for  Excess  on  Ground  of  Fraud  or  Mis- 
take in  Executed  Contract.  —  Harrison  v.  Talbot, 
2  Dana  (Ky.)  265;  Pharr  v.  Russell,  7  Ired.  Eq. 
(42  N.  Car.)  222 ;  O'Connell  v.  Duke,  29  Tex. 
299;  Pratt  v.  Bowman,  37  W.  Va.  715.  See 
also  Grundy  v.  Grundy,  12  B.  Mon.  (Ky.)  269. 

2.  Stronger  Showing  Required  When  Contract 
Executed.  —  Harrison  v.  Talbot,  2  Dana  (Ky.) 
265  ;  Fall  v .  McMurdy,  3  Met.  (Ky.)  364. 

3.  Abatement  for  Fraud  After  Execution  of  Deed 
—  Indiana.  —  Solinger  v.  Jewett,  25  Ind.  479; 
Tyler  v.  Anderson,  106  Ind.  185. 

Iowa.  —  Pheteplace  v.  Eastman,  26  Iowa  446  ; 
Sweezey  v.  Collins,  36  Iowa  589. 

Kentucky.  —  Harrison  v.  Talbot,  2  Dana 
(Ky.)  265. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186. 

Missouri.  —  Hausmann  v.  Adams,  65  Mo. 
App.  273. 

New  York.  —  Wilson  v.  Randall,  67  N.  Y. 

338  ;  Graves  v.  Brinkerhoff,  4  Hun  (N.  Y.)  305. 

South  Carolina.  —  Abercrombie  v.  Owings,  2 
Rich.  L.  (S.  Car.)  127. 

Tennessee.  —  Miller  v.  Bentley,  5  Sneed 
(Tenn.)  671. 

Texas.  —  Smith  v.  Fly,  24  Tex.  345  ;  Franco- 
Texan  Land  Co.  v.  Simpson,  1  Tex.  Civ.  App. 
600. 

Virginia.  —  Crawford  v.  M'Daniel,  1  Rob. 
(Va.)  473. 

Recovery  for  Excess.  —  Whaley  v.  Eliot,  1  A. 

K.  Marsh,  (Ky.)  343;  Gilmore  v.  Morgan,  2 
J.  J.  Marsh.  (Ky.)  65 ;  Campbell  v.  Wilmore, 
6  J.  J.  Marsh.  (Ky.)  209  ;  Harrison  v.  Talbot.  2 
Dana  (Ky.)  265 ;  Richardson  v.  Bleight,  8  B. 
Mon.  (Ky.)  580;  Meriwether  v.  Lewis,  9  B. 
Mon.  (Ky.)  163  ;  Barnes  v.  Gregory,  1  Head 
(Tenn.)  230;  Williams  v.  Bradley,  7  Heisk. 
(Tenn.)  54;  Boyd  v.  Moss,  15  Tex.  Civ.  App. 
222;  Gilmore  v.  Kaufman  County,  (Tex.  Civ. 
App.  1897)  4°  S.  W.  Rep.  40.  See  also  Bailey 
v.  Snyder,  13  S.  &  R.  (Pa.)  160. 
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a  contract  and  the  vendor's  representations  in  regard  thereto  are  in  the  nature 
of  a  warranty,  the  acceptance  of  a  deed  does  not  preclude  the  purchaser  from 
claiming  compensation  for  a  subsequently  discovered  deficiency  which  is  beyond 
that  properly  attributable  to  variation  of  instruments  or  trifling  errors  in  sur- 
veying, unless  he  knew  of  the  deficiency  at  the  time  of  the  acceptance  or  was 
negligent  in  not  so  knowing.1  However,  some  authorities  hold  that  it  is  the 
duty  of  the  parties  to  ascertain  the  quantity  accurately  before  the  execution 
of  the  deed,  and  that  in  the  absence  of  fraud  or  gross  mistake  the  purchaser 
waives  his  right  to  compensation  by  the  acceptance  of  the  deed.2  But  the 
execution  of  the  deed  does  not  extinguish  a  prior  agreement  for  an  increase 
or  abatement  of  the  purchase  money  in  the  event  of  excess  or  deficiency  in 
the  quantity ; 3  nor  does  its  acceptance  prevent  either  party  from  claiming 
compensation  for  an  error  in  computation  made  by  the  vendor 4  or  by  the 
surveyor.5 

d.  Presumptions  as  to  Nature  of  Sale.  —  Although  contracts  of 
hazard  are  valid,  courts  of  equity  regard  them  with  disfavor.  Hence,  it  is 
always  presumed  that  a  sale  is  by  the  acre  and  not  in  gross,  unless  the  con- 
trary clearly  appears.6  In  like  manner  a  statement  of  quantity  in  the  contract 
or  conveyance  of  land  sold  in  gross  raises  the  presumption  that  quantity 
influenced  the  purchase  price. 7    These  presumptions,  of   course,  may  be 


1.  Abatement  for  Material  Deficiency  —  Indi- 
ana.—  English  v.  Arbuckle,  125  Ind.  77;  Hays 
V.  Hays,  126  Ind.  92. 

Massachusetts.  —  Shute  v.  Taylor,  5  Met. 
(Mass.)  61  ;  Tarbell  v.  Bowman,  103  Mass.  341  ; 
Cardinal  v.  Hadley,  158  Mass.  352,  distinguish- 
ing Williams  v.  Hathaway,  19  Pick.  (Mass.) 
387. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186. 

Ohio.  —  Procter  v.  Bell,  9  Ohio  Dec.  (Re- 
print) 853- 

South  Carolina.  —  Crawford  v.  Crawford,  1 
Bailey  L.  (S.  Car.)  128. 

Tennessee.  —  Neal  v.  Allison,  1  Shannon 
Tenn.  Cas.  146 ;  Myers  v.  Lindsay,  5  Lea 
(Tenn.)  331  ;  Hall  v.  McCammon,  (Tenn.  Ch. 
1896)  37  S.  W.  Rep.  1026. 

Texas.  —  Weir  v.  McGee,  25  Tex.  Supp.  20  ; 
Franco-Texan  Land  Co.  v.  Simpson,  1  Tex.  Civ. 
App.  600. 

Vermont.  —  White  v.  Miller,  22  Vt.  380. 

Virginia.  —  Koger  v.  Kane,  5  Leigh  (Va.)  606. 

West  Virginia.  —  Bee  v.  Burdett,  23  W.  Va. 
744 ;  Thompson  v.  Catlett,  24  W.  Va.  525 ; 
Bartlett  v.  Bartlett,  37  W.  Va.  235. 

Wisconsin.  —  Butt  v.  Smith,  (Wis.  1904)  99 
N.  W.  Rep.  328. 

See  also  Hoover  v.  Senseman,  (Pa.  1886)  3 
Cent.  Rep.  540. 

The  Burden  of  Showing  Deficiency  is  upon  the 
purchaser  after  acceptance  of  the  deed.  Bird 
v.  Williamstown  Bank,  (Ky.  1890)  13  S.  W. 
Rep.  430. 

2.  Waiver  of  Right  by  Acceptance  of  Deed.  — 
Williams  v.  Hathaway,  19  Pick.  (Mass.)  387 ; 
Howes  v.  Barker,  3  Johns.  (N.  Y.)  506,  ex- 
plained in  Morris  v.  Whitcher,  20  N.  Y.  41  ; 
Houghtaling  v.  Lewis,  10  Johns.  (N.  Y.)  297; 
Brumbaugh  v.  Chapman,  45  Ohio  St.  368  ;  Cron- 
ister  v.  Cronister,  1  W.  &  S.  (Pa.)  442.  Com- 
pare Bailey  v.  Snyder,  13  S.  &  R.  (Pa.)  160. 

Relief  May  Be  Had  in  Equity  after  the  execu- 
tion of  the  deed  on  ground  of  mistake,  but 
the  acceptance  of  the  deed  precludes  the  pur- 


chaser from  recovering  in  an  action  of  assump- 
sit.   Howes  v.  Barker,  3  Johns.  (N.  Y.)  506. 

3.  Agreement  to  Increase  or  Abate  Purchase 
Money  Not  Extinguished.  —  Ludeke  v.  Suther- 
land, 87  111.  481  ;  Shute  v.  Taylor,  5  Met. 
(Mass.)  61;  Witbeck  v.  Waine,  16  N.  Y.  532; 
Murdock  v.  Gilchrist,  52  N.  Y.  242  ;  McGee  v. 
Craven,  106  N.  Car.  351  ;  Thompson  v.  Catlett, 
24  W.  Va.  525.  Compare  Smith  v.  Chaney,  4 
Md.  Ch.  246. 

The  Implied  Right  to  a  Survey  may  be  ex- 
ercised after  acceptance  of  the  deed  but  before 
final  payment  of  the  purchase  money.  Craw- 
ford v.  M'Daniel,  1  Rob.  (Va.)  473. 

4.  Vendor's  Error  in  Computation.  —  Cardinal 
v.  Hadley,  158  Mass.  352. 

5.  Surveyor's  Error  in  Calculation. —  Paige 
v.  Sherman,  6  Gray  (Mass.1  511;  Graves  v. 
Brinkerhoff,  4  Hun  (N.  Y.)  305 ;  Jenks  v. 
Fritz,  7  W.  &  S.  (Pa.)  201.  Contra,  Farmers', 
etc.,  Bank  v.  Galbraith,  10  Pa.  St.  490. 

6.  Presumption  that  Sale  Is  by  Acre.  ■ —  Watson 
v.  Hoy,  28  Gratt.  (Va.)  698 ;  Benson  v.  Hum- 
phreys, 75  Va.  196 ;  Norfolk  Trust  Co.  v.  Fos- 
ter, 78  Va.  413  ;  Graham  v.  Larmer,  87  Va.  222  ; 
Grayson  v.  Buchanan,  88  Va.  251;  Boschen  v. 
Jurgens,  92  Va.  756;  Hull  v.  Watts,  95  Va.  10. 

The  Burden  of  Proof  is  on  the  party  asserting 
a  contract  of  hazard.  Benson  v.  Humphreys, 
75  Va.  196;  Boschen  v.  Jurgens,  92  Va.  756. 

Presumption  that  Executor  Sold  by  Acre  — 
Nelson  v.  Carrington,  4  Munf.  (Va.)  332  ;  Key- 
ton  v.  Brawford,  5  Leigh  (Va.)  39.  See  also 
Jollife  v.  Hite,  1  Call  (Va.)  301. 

7.  Presumption  that  Quantity  Influenced  Pri'e 
—  Fall  v.  McMurdy,  3  Met.  (Ky.)  364 ;  Paine 
v.  Upton,  87  N.  Y.  327  ;  Blessing  v.  Beatty,  1 
Rob.  (Va.)  304;  Caldwell  v.  Craig,  21  Gratt. 
(Va.)  132;  Triplett  v.  Allen,  26  Gratt.  (Va.) 
721  ;  Watson  v.  Hoy,  28  Gratt.  (Va.)  698;  Ben- 
son v.  Humphreys,  75  Va.  196;  Norfolk  Trust 
Co.  v.  Foster,  78  Va.  413;  Grayson  v.  Bu- 
chanan, 88  Va.  251  ;  Boschen  v.  Jurgens,  92  Va. 
756  ;  Nichols  v.  Cooper,  2  W.  Va.  347 ;  Crislip 
v.  Cain,  19  W.  Va.  438;  Anderson  v.  Snyder,  21 
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overcome  by  satisfactory  evidence.1 

e.  Admissibility  of  Parol  Evidence.  —As  a  matter  of  course,  a  written 
instrument  cannot  be  contradicted  or  varied  by  parol  evidence.3  However, 
the  consideration  clause  in  a  deed  or  contract  may  be  explained  or  construed 
by  the  aid  of  such  evidence.3  And  if  fraud  or  mistake  is  properly  alleged, 
the  purchaser  may  introduce  evidence  of  the  vendor's  representations  as  to 
the  quantity  of  land  conveyed;4  but  in  the  absence  of  fraud  or  mistake,  the 
deed  is  conclusive  on  the  question  of  quantity.5 

/.  Questions  of  Law  and  of  Fact.  —  There  appears  to  be  some  con- 
fusion as  to  whether  the  nature  of  a  sale  is  a  question  of  law  or  of  fact.  It  is 
believed,  however,  that  the  true  rule  is  as  follows :  The  question  whether 
a  particular  transaction  is  a  sale  in  gross  or  a  sale  by  the  acre  is  one  of  fact, 
dependent  on  the  intention  of  the  parties,  and  is  to  be  determined  by  the 
jury  on  consideration  of  all  the  attendant  facts  and  circumstances.6  How- 
ever, it  is  for  the  court  to  say  whether  a  deed  or  written  contract  standing 
alone  imports  a  sale  in  gross  or  a  sale  by  the  acre,7  and  this  construction  is 
conclusive  if  the  written  instrument  is  unambiguous,  unless  fraud,  or  mistake 
amounting  to  fraud,  is  shown.8 


W.  Va.  632;  Kelly  v.  Riley,  22  W.  Va.  247. 
Compare  Hurst  v.  McMullen,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  666,  rehearing  denied  in 
(Tex.  Civ.  App.  1899)  48  S.  W.  Rep.  744,  hold- 
ing that  the  burden  was  on  the  purchaser  to 
show  that  the  sale  was  by  the  acre.  Compare 
also  Etheridge  v.  Vernoy,  70  N.  Car.  713, 
wherein  it  was  held  that  the  facts  of  the  case 
raised  a  strong  presumption  that  quantity  was 
not  a  material  consideration  with  the  purchaser. 

1.  Presumption  May  Be  Repelled.  —  Russell  v. 
Keeran,  8  Leigh  (Va.)  9;  Caldwell  v.  Craig,  21 
Gratt.  (Va.)  132;  Watson  v.  Hoy,  28  Gratt. 
(Va.)  698;  Benson  v.  Humphreys,  75  Va.  196; 
Cunningham  v.  Millner,  82  Va.  529  ;  Trinkle  v. 
Jackson,  86  Va.  238. 

2.  See  the  title  Parol  Evidence,  vol.  21,  p. 
1077. 

3.  Mistake  in  Computing  Quantity.  —  Hamil- 
ton v.  Conyers,  28  Ga.  276  ;  Cardinal  v.  Hadley, 
158  Mass.  352. 

Parol  Evidence  to  Show  Pale  by  Acre. —  Hodges 
v.  Denny,  86  Ala.  226 ;  Murdock  v.  Gilchrist, 
52  N.  Y.  242;  Conklin  v.  Hancock,  67  Ohio  St. 
455  ;  Procter  v.  Bell,  9  Ohio  Dec.  (Reprint) 
4s3 ;  Barnes  v.  Gregory,  1  Head  (Tenn.)  230; 
/ranco-Texan  Land  Co.  v.  Simpson,  1  Tex. 
Civ.  App.  600 ;  White  v.  Miller,  22  Vt.  380 ; 
Crislip  v.  Cain,  19  W.  Va.  438.  Except  where  it 
clearly  appears  from  the  written  instrument 
that  the  sale  was  in  gross.  Myers  v.  Lindsay, 
5  Lea  (Tenn.)  331  ;  Cabot  v.  Christie,  42  Vt. 
121;  Crislip  v.  Cain,  19  W.  Va.  438;  Depue  v. 
Sergent,  21  W.  Va.  326;  Anderson  v.  Snyder, 
21  W.  Va.  632. 

And  see  the  title  Covenants,  vol.  8,  p.  202. 

4.  Parol  Evidence  of  Fraudulent  Representations 
—  Alabama.  —  Hodges  v.  Denny,  86  Ala.  226. 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102. 

Connecticut.  —  Gustafson  v.  Rustemeyer,  70 
Conn.  125. 

Georgia.  —  Seegar  v.  Smith,  78  Ga.  616. 

Indiana.  —  Equitable  Trust7  Co.  v.  Milligan, 
31  Ind.  App.  20. 

Maine.  —  Libby  v.  Dickey,  85  Me.  368. 

New  Hampshire.  —  Coon  v.  Atwell,  46  N.  H. 
510. 

New  York.  —  Thomas  v.  Beebe,  25  N.  Y.  244. 
Texas.  —  Rich  v.   Ferguson,  45   Tex.   396 ; 
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Franco-Texan  Land  Co.  v.  Simpson,  1  Tex.  Civ. 
App.  600 ;  Wuest  v.  Moehrig,  24  Tex.  Civ.  App. 
124. 

West  Virginia.  —  Crislip  v.  Cain,  19  W.  Va. 
438  ;  Depuc  v.  Sergent,  21  W.  Va.  326. 

See  also  Frederick  v.  Campbell,  13  S.  &  R. 
(Pa.)  136,  14  S.  &  R.  (Pa.)  293.  Compare 
Winch  v.  Winchester,  1  Ves.  &  B.  375,  holding 
that  such  evidence  will  be  admitted  for  the 
purpose  of  rescinding  the  contract  but  not  for 
enforcement  with  abatement  for  deficiency. 

That  No  Representations  as  to  Quantity  .  sve 
Made.  —  Caldwell  v.  Craig,  21  Gratt.  (Va.)  132; 
Crislip  v.  Cain,  19  W.  Va.  438. 

5.  Absence  of  Fraud  or  Mistake  —  Paiol  evi- 
dence Inadmissible. —  Dozier  v.  Duffee,  1  Ala. 
320;  Frederick  v.  Youngblood,  19  Ala.  680; 
Winston  v.  Browning,  61  Ala.  80 ;  Rogers  v. 
Peebles,  72  Ala.  529 ;  Hess  v.  Cheney,  83  Ala. 
251  ;  Garbanati  v.  Fassbinder,  15  Colo.  535  ; 
Baltimore  Permanent  Bldg.,  etc.,  Soc.  v.  Smith, 
54  Md.  187;  Faure  v.  Martin,  7  N.  Y.  210. 
Compare  Frederick  v.  Campbell,  13  S.  &  R. 
(Pa.)  136,  14  S.  &  R.  (Pa.)  293. 

6.  Intention  of  Parties  Determines  Tfature.  — 
Watson  v.  Hoy,  28  Gratt.  (Va.)  698 ;  Benson 
v.  Humphreys,  75  Va.  196;  Norfolk  Trust  Co. 
v.  Foster,  78  Va.  413 ;  Boschen  v.  Jurgens,  92 
Va.  756. 

Circumstances  to  Se  Considered  — The  relative 
extent  of  the  surplus  or  deficit  cannot,  per  se, 
furnish  an  infallible  criterion,  but  the  conduct 
of  the  parties,  the  date  of  the  contract,  the 
value,  extent,  and  locality  of  the  land,  the  price 
paid,  and  all  other  surrounding  circumstances, 
must  be  considered.  Young  v.  Craig,  2  Bibb 
(Ky.)  270;  Harrison  v.  Talbot,  2  Dana  (Ky.) 
258;  Hall  v.  Ely,  (Ky.  1903)  76  S.  W.  Rep. 
848  ;  O'Connell  v.  Duke,  29  Tex.  299.  And  see 
the  titles  Fraud  and  Deceit,  vol.  14,  p.  205 ; 
Questions  of  Law  and  Fact,  vol.  23,  p.  543. 

7.  Court  Construes  Written  InstruT"'  ■ — Boar 
v.  McCormick,  1  S.  &  R.  (Pa.)  if6;  Weir  v. 
McGee,  25  Tex.  Supp.  20  ;  Daughtrey  v.  Knolle, 
44  Tex.  450;  Crislip  v.  Cain,  19  W.  Va.  438; 
Depue  v.  Sergent,  21  W.  Va.  326 ;  Anderson  v. 
Snyder,  21  W.  Va.  632. 

8.  See  supra,  this  section,  c.  Effect  of  Execu- 
tion or  Acceptance  of  Deed. 
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g.  Measure  of  Damages  —  (i)  In  General.  —  The  general  principles 
relating  to  the  assessment  of  damages  at  law  and  in  equity  are  treated  fully 
elsewhere  in  this  work,  and  it  is  necessary  to  discuss  here  only  a  few  principles 
peculiarly  applicable  to  the  subject  under  consideration.1 

(2)  Deficiency  in  Quantity  —  (a)  Arising  from  False  Representations  —  aa.  As  ro 
Quantity  — In  General.  — The  measure  of  damages  for  deficiency  arising  from 
false  representations  as  to  quantity  is  the  value  of  the  deficient  land  at  the 
time  of  the  sale.2  The  purchase  price  is  the  standard  for  ascertaining  such 
value,  when  it  does  not  appear  that  it  is  greater  or  less  than  the  real  value.3 
Thus,  when  the  price  per  acre  is  stated  in  the  contract  or  conveyance,  it 
furnishes  the  rule  of  measurement.4  And  when  the  consideration  is  stated  in 
gross,  the  measure,  in  the  absence  of  a  showing  that  the  land  is  not  of  uniform 
value  —  because  of  improvements  or  otherwise  —  is  the  average  price  per 
acre  paid  for  the  entire  tract.5  On  the  other  hand,  when  the  purchase  price 
was  influenced  by  improvements,  or  by  the  fact  that  one  portion  of  the  land 
was  more  valuable  than  the  other,  the  value  of  such  improvements,  or  the 
relative  value  of  the  land  in  which  the  deficiency  occurs,  should  be  considered 
in  fixing  the  damages.® 

(bb)  As  Affected  by  Value  of  Actual  Quantity.  —  The  purchaser's  right  to  abatement 
for  deficiency  arising  from  the  vendor's  fraudulent  representations  is  not 


1.  See  the  titles  Covenants,  vol.  8,  p.  43 ; 
Damages,  vol.  8,  p.  537 ;  Fraud  and  Deceit, 
vol.  14,  p.  12;  Interest,  vol.  16,  p.  984. 

2.  Value  of  Deficiency  at  Time  of  Sale. —  Stow 
v.  Bozeman,  29  Ala.  397 ;  Gaulden  v.  Shehee,  24 
Ga.  438;  Fall  v.  McMurdy,  3  Met.  (Ky.)  364; 
Nelson  v.  Matthews,  2  Hen.  &  M.  (Va.)  164; 
Humphreys  v.  M'Clenachan,  1  Munf.  (Va.) 
493;  Sears  v.  Stinson,  3  Wash.  615.  See  also 
Cravens  v.  Kiser,  4  Ind.  512. 

Damages  Must  Not  Exceed  Value  of  Deficiency. 
• —  Cox  v.  Reynolds,  7  Ind.  257.  See  also  Mc- 
Cutcheon  v.  Rawleigh,  (Ky.  1903)  76  S.  W. 
Rep.  50. 

Loss  of  Possible  Profits  on  the  deficient  land 
is  too  remote  ana  uncertain.  Hiner  v.  Richter, 
51  111.  299. 

3.  Purchase  Price  Usual  Standard  —  Stow  v. 
Bozeman,  29  Ala.  397 ;  Thompson  v.  Bell,  37 
Ala.  438;  Hallam  v.  Todhunter,  24  Iowa  166; 
Humphreys  v.  M'Clenachan,  1  Munf.  (Va.) 
493- 

Damages  Cannot  Be  Less  than  Proportion  of 
Purchase  Price.  —  Estes  v.  Odom,  91  Ga.  600. 

Interest  Allowed,  Hiner  v.  Richter,  51  111. 
299 ;  from  date  of  execution  of  deed  instead  of 
from  institution  of  suit,  Hull  v.  Watts,  95  Va. 
10. 

4.  Contract  Price  per  Acre  Furnishes  Rule.  — 

Welch  v.  Browning,  115  Iowa  690;  Chinn  v. 
Heale,  1  Munf.  (Va.)  63  ;  Nelson  v.  Carrington, 
4  Munf.  (Va.)  332;  Anderson  v.  Snyder,  21  W. 
Va.  632. 

Land  Not  Uniform  in  Value.  —  When  part  of 
the  land  is  sold  at  one  price  and  part  at  an- 
other, the  deficiency  in  each  part  should  be 
ascertained  and  compensation  allowed  therefor 
according  to  the  respective  contract  price. 
Carter  v.  Campbell,  Gilmer  (Va.)  159.  But  if 
the  entire  tract  is  sold  as  a  whole  at  a  fixed 
price  per  acre,  such  price  furnishes  the  rule  of 
measurement,  even  though  one  part  of  the  land 
is  more  valuable  than  the  other.  Nelson  v. 
Carrington,  4  Munf.  (Va.)  332. 

29  C.  of  L. — 41  64: 


5.  Average  Price  per  Acre  as  Measure  —  Eng- 
land.— ■  Hill  v.  Buckley,  17  Ves.  Jr.  394. 

Arkansas.  —  Harrell  v.  Hill,  19  Ark.  102; 
Drake  v.  Eubanks,  61  Ark.  120. 

Georgia.  —  Estes  v.  Odom,  91  Ga.  600. 

Indiana.  —  Cravens  v.  Kiser,  4  Ind.  512. 

Iowa.  —  Hosleton  v.  Dickinson,  51  Iowa  244. 

Missouri.  —  McGhee  v.  Bell,  170  Mo.  121. 

North  Carolina.  —  Wilcoxon  v.  Calloway,  67 
N.  Car.  463. 

Virginia.  — ■  Nelson  v.  Matthews,  2  Hen.  & 
M.  (Va.)  164;  Blessing  v.  Beatty,  1  Rob.  (Va.) 
304;  Walsh  v.  Hale,  25  Gratt.  (Va.)  314; 
Hoback  v.  Kilgores,  26  Gratt.  (Va.)  442 ;  Yost 
v.  Mallicote,  77  Va.  610. 

West  Virginia  Depue  v.  Sergent,  21  W. 

Va.  326;  Anderson  v.  Snyder,  21  W.  Va.  632; 
Kelly  v.  Riley,  22  W.  Va.  247 ;  Boggs  v.  Harper, 
45  W.  Va.  554. 

6.  Consideration  of  Improvements  and  Relative 
Value  of  Land  —  England. : —  Hill  v.  Buckley, 
17  Ves.  Jr.  394. 

Alabama.  — ■  Stow  v.  Bozeman,  29  Ala.  397. 

Kentucky.  —  Fall  v.  McMurdy,  3  Met.  (Ky.) 
364;  Patton  v.  Schneider,  (Ky.  1902)  66  S.  W. 
Rep.  1003. 

Mississippi.  —  Ragsdale  v.  Meridian  Land, 
etc.,  Co.,  71  Miss.  284. 

North  Carolina.  —  Wilcoxon  v.  Calloway,  67 
N.  Car.  463. 

South  Carolina.  —  Chandler  v.  Geraty,  5  S. 
Car.  501. 

Texas.  —  Wheeler  v.  Boyd,  69  Tex.  293. 

Virginia.  —  Hoback  v.  Kilgores,  26  Gratt. 
(Va.)  442 ;  Watson  v.  Hoy,  28  Gratt.  (Va.)  698. 

West  Virginia.  —  Nichols  v.  Cooper,  2  W. 
Va.  347. 

Where  the  Improvements  Bear  a  Small  Propor- 
tion to  the  value  of  a  large  tract,  and  evidently 
had  little  influence  on  the  purchase  price,  they 
may  be  disregarded  and  abatement  allowed  at 
the  average  price  per  acre.  Depue  v.  Sergent, 
21  W.  Va.  326,  See  also  Yost  v.  Mallicote, 
77  Va.  610. 
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affected  by  the  fact  that  the  quantity  actually  received  is  worth  the  sum  which 
he  agreed  to  pay  for  the  quantity  as  represented.1 

66.  As  to  Boundaries  and  Location.  —  When  the  vendor  falsely  represents  that 
certain  adjacent  lands  are  included  within  the  boundaries  of  the  land  sold,  a 
somewhat  different  rule  applies.  In  such  case  it  seems  that  the  purchaser  is 
entitled  to  recover  the  difference  between  the  value  of  the  land  actually  con- 
veyed and  what  its  value  would  be  if  such  adjacent  lands  were  included,2 
irrespective  of  the  contract  price.3 

(b)  Arising  from  Partial  Failure  of  Title.  —  When  the  title  to  part  of  the  land 
fails,  the  general  rule  is  that  the  damages  recoverable  bear  the  same  proportion 
to  the  whole  purchase  money  as  the  value  of  the  part  to  which  title  fails  bears 
to  the  value  of  the  whole  property.4 

(3)  Excess  in  Quantity.  —  When  a  sale  is  at  a  fixed  price  per  acre  the 
damages  for  excess  in  quantity  are  measured  by  such  price ;  and  when  the 
sale  is  in  gross,  the  rule  of  measurement  is  the  average  price  per  acre  paid  for 
the  quantity  which  the  tract  was  supposed  to  contain,  provided  there  are  no 
special  circumstances  rendering  the  application  of  such  rule  inequitable.5 

IV.  Rescission,  Abandonment,  and  Forfeiture  —  1.  Rescission—  a.  Scope 
OF  SECTION.  —  This  section  is  designed  to  treat  of  the  rescission  of  executory 
and  executed  contracts  relating  to  land  by  equitable  proceedings  and  by 
mutual  agreement  of  the  parties.  The  reformation  of  such  contracts  and  the 
jurisdiction  of  courts  to  rescind,  reform,  and  cancel  them  have  been  treated 
elsewhere  in  this  work.6 

b.  Discretion  of  Court.  —  An  application  for  the  rescission  of  a  con- 
tract for  the  sale  of  land  is  addressed  to  and  rests  in  the  sound  judicial 
discretion  of  the  court.7 

1.  Estes  v.  Odora,  91  Ga.  600 ;  Cravens  v. 
Riser,  4  Ind.  512. 

2.  Difference  in  Value  Between  Land  as  Repre- 
sented and  as  Conveyed.  —  Kelly  v.  Allen,  34 

Ala.  663 ;  Foster  v.  Kennedy,  38  Ala.  359 ; 
Smith  v.  Kirkpatrick,  79  Ga.  410 ;  Gordon  v. 
Cowger,  4  Blackf.  (Ind.)  231  ;  Woolman  v. 
Wirtsbaugh,  22  Neb.  490  ;  Krumm  v.  Beach,  96 
N.  Y.  398 ;  King  v.  Bressie,  (Tex.  Civ.  App. 
^95)  32  S.  W.  Rep.  729.  Compare  Lynch  v. 
Mercantile  Trust  Co.,  18  Fed.  Rep.  486. 

The  Vendor  May  Introduce  Evidence  tending 
to  show  that  the  purchaser  is  not  entitled  to 
damages.  Gordon  v.  Cowger,  4  Blackf.  (Ind.) 
231. 

3.  Contract  Price  Disregarded.  - —  King  v.  Bres- 
sie, (Tex.  Civ.  App.  1895)  32  S.'  W.  Rep.  729, 
citing  Farmer  v.  Randel,  (Tex.  Civ.  App.  1894) 
28  S.  W.  Rep.  384.  See  also  Krumm  v.  Beach, 
96  N.  Y.  398. 

4.  Measure  for  Partial  Failure  of  Title  — 
Indiana.  —  Hoot  v.  Spade,  20  Ind.  326  ;  Equita- 
ble Trust  Co.  v.  Milligan,  31  Ind.  App.  20. 

Kentucky.  —  Burkholder  v.  Farmers'  Bank, 
(Ky.  1902)  67  S.  W.  Rep.  832. 

Pennsylvania.  —  Tyson  v.  Eyrick,  141  Pa.  St. 
296. 

South  Carolina.  —  Parker  v.  Walker,  12  Rich. 
L.  (S.  Car.)  138. 

Tennessee.  —  Moses  v.  Wallace,  7  Lea 
(Tenn.)  413. 

Virginia.  —  Clarke  v.  Hardgrove,  7  Gratt. 
(Va.)  390;  Walsh  v.  Hale/25  Gratt.  (Va.) 
3M. 

West  Virginia.  —  Butcher  v.  Peterson,  26  W. 
Va.  447.  Compare  Stockton  v.  Union  Oil,  etc., 
Co.,  4  W.  Va.  273,  where,  upon  failure  of  title 
to  39  acres  out  of  a  tract  of  2,000  acres  sold 
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in  gross,  abatement  was  allowed  on  basis  of 
average  price  per  acre  for  entire  tract,  and  not 
according  to  relative  value  of  portion  to  which 
title  failed,  on  the  ground  that  such  portion  was 
included  in  deed  by  mere  mistake. 

Canada.  —  McVeigh  v.  Lussier,  7  L.  C.  Jur. 
132. 

And  see  the  title  Covenants,  vol.  8,  p.  174. 
Interest  Allowed.  —  Tyson  v.  Eyrick,  141  Pa. 
St.  296;  Moses  v.  Wallace,  7  Lea  (Tenn.)  413. 

5.  Measure  of  Damages  for  Excess.  —  Grundy 
v.  Grundy,  12  B.  Mon.  (Ky.)  269,  which  holds 
also  that  interest  may  be  allowed  within  the 
discretion  of  the  chancellor. 

6.  See  the  title  Rescission,  Cancellation, 
and  Reformation,  vol.  24,  p.  604. 

7.  Rescission  in  Discretion  of  Court  —  Colo- 
rado.— •  Hamill  v.  Thompson,  3  Colo.  518; 
Boyes  v.  Green  Mountain  Falls  Town,  etc.,  Co., 
3  Colo.  App.  295. 

Illinois.  —  Griffin  v.  Griffin,  163  111.  216. 

Indiana.  —  Patten  v.  Stewart,  24  Ind.  332; 
Stewart  v.  Ludwick,  29  Ind.  230. 

Minnesota.  —  Schumann  v.  Mark,  35  Minn. 
379. 

Mississippi.  —  Hester  v.  Hooker,  7  Smed.  fir 
M.  (Miss.)  768. 

Ohio. — -Kirby  v.  Harrison,  2  Ohio  St.  326, 
59  Am.  Dec.  677  ;  Cornell  v.  McClain,  3  Ohio 
Dec.  (Reprint)  187,  4  Wkly.  L.  Gaz.  352. 

Tennessee.  —  Baker  v.  Shy,  9  Heisk.  (Tenn.) 
85. 

Virginia.  —  Powell  v.  Berry,  91  Va.  568. 
Washington.  —  Thomas  v.  McCue,  19  Wash. 

287. 

Provision  in  Contract  for  Deduction  from  Price 
for  Loss  -  Enforcement  Unjust. —  Harris  v.  Gran- 
der, 4  B.  Mon.  (Ky.)  369. 
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c  Option  to  Rescind.  —  If  the  purchaser  is  entitled  for  any  reason  to 
rescind  the  contract,  he  has  an  election  of  remedies,  in  addition  to  his  right 
to  rescission.  If  the  contract  is  executory  he  may  affirm  it  and  insist  on  the 
performance,  and  if  executed  he  may  decide  to  abide  by  it.1  In  cither  case 
he  is  entitled  to  compensation  for  any  damage  he  may  have  sustained  by 
deduction  from  purchase  price,  or  action  for  damages  for  failure  of  perform- 
ance.3 The  election  by  the  vendee  must  be  made  within  a  reasonable  lime 
after  the  accrual  of  the  right,  and  on  notice  to  the  other  party.3  When  once 
made  it  is  binding,4  and  everything  received  under  the  contract  must  be 
returned.5  Any  unequivocal  act  which  shows  the  party's  intention  to  affnm 
or  reject  the  contract  amounts  to  an  election.0 

Vendor's  Option. — ■  The  vendor  is  entitled  to  an  election  to  rescind  where  a 


Latent  Defect.  —  In  Purcell  v.  McCleary,  10 
Gratt.  (Va.)  246,  where  there  was  a  latent  de- 
fect in  contract,  which  could  only  be  explained 
by  survey,  rescission  was  refused  before  nir- 
vey  was  made.  See  also  the  title  Rescission, 
Cancellation,  and  Reformation,  vol.  24,  p. 
610. 

1.  Option  to  Rescind  —  England.  —  Bloomer  v 
Spittle,  L.  R.  13  Eq.  427. 

United  States.  —  Lynch  v.  Mercantile  Trust 
Co.,  18  Fed.  Rep.  486;  German  Sav.  Inst.  v.  De 
La  Vergne  Refrigerating  Mach.  Co.,  (C.  C.  A.) 
70  Fed.  Rep.  146  ;  Cooper  v.  Brown,  2  McLean 
(U.  S.)  495- 

Alabama.  —  Reese  v.  Kirk,  29  Ala.  406. 

Arkansas.  —  Yeates  v.  Pryor,  11  Ark.  58; 
Goodwin  v.  Robinson,  30  Ark.  535;  Vance  v. 
Newman,  (Ark.  1904)  80  S.  W.  Rep.  574. 

California.  —  Alvarez  v.  Brannan,  7  Cal.  503, 
68  Am.  Dec.  274. 

Colorado.  —  Hamill  v.  Thompson,  3  Colo. 
518. 

Connecticut. — ■  Nothe  v.  Nomer,  54  Conn. 
326. 

Illinois.  —  Lockridge  v.  Foster,  5  111.  569. 

Indiana. — •  Baird  v.  Thayer,  8  Blackf.  (Ind.) 
146;  Wiley  v.  Howard,  15  Ind.  169;  Dart  v. 
McQuilty,  6  Ind.  391. 

Iowa.  —  Wilhelm  v.  Fimple,  31  Iowa  131,  7 
Am.  Rep.  117. 

Louisiana.  —  Smart  v.  Bibbins,  109  La.  986. 

Massachusetts.  —  Kares  v.  Covell,  180  Mass. 
206,  91  Am.  St.  Rep.  271. 

Michigan.  —  Dunks  v.  Fuller,  32  Mich.  242. 

Missouri.  —  Hart  v.  Handlin,  43  Mo.  171; 
Key  v.  Jennings,  66  Mo.  356. 

Nebraska.  —  Chadron  First  Nat.  Bank  v.  Mc- 
Kinney,  47  Neb.  149  ;  Polloch  v.  Smith,  49  Neb. 
86S. 

Nezv  York.  —  Yeomans  v.  Bell,  151  N.  Y. 
230;  Wright  v.  Deniston,  (C.  PI.  Gen.  T.)  9 
Misc.  (N.  Y.)  79;  Goodman  v.  Laborn,  11  N. 
Y.  App.  Div.  617;  Hammond  v.  Pennock,  61  N. 
\.  145;  Schiffer  v.  Dietz,  83  N.  Y.  300;  Sand- 
ford  v.  Travers,  7  Bosw.  (N.  Y.)  498. 

North  Carolina.  —  Knight  v.  Houghtalling,  85 
N.  Car.  17. 

Ohio.  —  Cornell  v.  McClain,  3  Ohio  Dec. 
(Reprint)  187,  4  Wkly.  L.  Gaz.  352. 

Pennsylvania.  —  Rohr  v.  Kindt,  3  W.  &  S. 
(Pa.)  563,  39  Am.  Dec.  53;  Pearsall  v.  Chapin, 
44  Pa.  St.  9. 

Tennessee.  —  Mullins  v.  Aiken,  2  Heisk. 
(Tenn.)  535. 

Texas.  —  Demaret  v.  Bennett,  29  Tex.  262. 


Option  Given  by  Contract  to  Rescind.  —  Oakes 
v.  Gillilan,  (Neb.  1901)  95  N.  W.  Rep.  511. 
Election  Only  to  Injured  Party.  —  Quarg  v. 

Scher,  136  Cal.  406;'  Concord  Bank  v.  Gregg, 
14  N.  H.  331  ;  Trevino  v.  Cantu,  61  Tex.  88. 

2.  Abatement  of  Price  or  Damages.  —  See 
supra,  this  title,  III.  Excess  or  Deficiency  in 
Quantity  of  Land. 

Defense  to  Action  for  Purchase  Money.  —  The 
vendee  may  also  elect  to  affirm  the  contract  and 
when  sued  for  the  purchase  money,  may  inter- 
pose as  a  defense  any  damage  that  he  may 
have  sustained  by  the  vendor's  failure  to  com- 
ply with  the  contract.  White  v.  Sutherland,  64 
111.  181  ;  Galloway  v.  Bradshaw,  5  Sneed 
(Tenn.)  70  ,  Newberry  v.  Ruffin,  (Va.  1903)  45 
S.  E.  Rep.  733. 

3.  Election  Made  in  Reasonable  Time. —  Reese 
v.  Kirk,  29  Ala.  406  ;  Hart  v.  Handlin,  43  Mo. 
171;  Key  v.  Jennings,  66  Mo.  356;  Dennis  v. 
Jones,  44  N.  J.  Eq.  513,  6  Am.  St.  Rep.  899; 
Smith  v.  Greaves,  15  Lea  (Tenn.)  459;  Max 
Meadows  Land,  etc.,  Co.  v.  Brady,  92  Va.  71. 

4.  Election  Binding.  —  Dennis  v.  Jones,  44  N. 
J.  Eq.  513,  6  Am.  St.  Rep.  899;  Schiffer  v. 
Dietz,  83  N.  Y.  300;  Max  Meadows  Land,  etc., 
Co.  v.  Brady,  92  Va.  71  ;  Hurt  v.  Miller,  95  Va. 
32 ;  Trammell  v.  Ashworth,  99  Va.  646 ; 
Limited  Invest.  Assoc.  v.  Glendale  Invest. 
Assoc.,  99  Wis.  54. 

5.  Everything  of  Value  Received  May  Be  Re- 
turned. —  German  Sav.  Inst.  v.  De  La  Vergne 
Refrigerating  Mach.  Co.,  (C.  C.  A.)  70  Fed. 
Rep.  146;  Vance  v.  Newman,  (Ark.  1904)  80 
S.  W.  Rep.  574.  See  infra,  this  section,  <?.  (2) 
(£>)  Return  of  Consideration  by  Vendor. 

6.  Any  Unequivocal  Act.  —  Steiner  v.  Baker, 
in  Ala.  374;  Chrisman  v.  Miller,  .21  111.  227; 
Murray  v.  Schlosser,  44  111.  14.  See  Aikman 
v.  Sanborn,  (Cal.  1S98)  52  Pac.  Rep.  729, 
affirmed  in  memo,  decision  55  Pac.  Rep.  1099. 

Action  for  Damages  for  Breach.  —  Herrington 
v.  Hubbard,  2  111.  569,  33  Am.  Dec.  426  ;  Hard- 
ing v.  Olson,  177  111.  298,  affirming  76  111.  App. 
475  ;  Pettus  v.  Smith,  4  Rich.  Eq.  (S.  Car.) 
197-     See  Tamsen  v.  Schaefer,  108  N.  Y.  604. 

Suit  for  Consideration.  —  Herrington  v.  Hub- 
bard, 2  111.  569,  33  Am.  Dec.  426;  Rowe  v. 
Rowe,  5  111.  App.  331  ;  Douglass  v.  Blount,  95 
Tex.  369;  Shenners  v.  Pritchard,  104  Wis.  287. 

Where,  by  contract,  plaintiff  was  entitled  ab- 
solutely to  receive  money  at  times  agreed  upon, 
and  to  enforce  collection,  an  action  to  fore- 
close rights  is  no  rescission.  Southern  Pac.  R. 
Co.  v.  Allen,  112  Cal.  455. 
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vendor's  lien  is  reserved,  and  the  vendee  defaults  in  making  payment; 1  also 
where  a  mutual  mistake  is  made  as  to  the  boundaries  and  location  of  the  land.2 
d.  Rescission  by  Agreement  of  Parties  —  (i)  In  General.  —  The 
parties  to  a  contract  for  the  sale  of  land  may  subsequently  rescind  it  by 
mutual  agreement,3  which  is  fully  consummated  4  and  not  fraudulent.5 


Filing  of  Bill  for  Rescission.  —  Thomas  v. 
Coultas,  76  111.  494- 

Ejectment  by  Vendor.  —  Hairston  v.  Jaudon, 
42  Miss.  380  ;  Arnold  v.  Fitzgerald,  76  Pa.  St. 
385.  But  see  Babcock  v.  Hamende,  3  111.  App. 
426,  and  Todd  v.  Collier,  53  Ind.  122,  where  it 
was  held  that  a  recovery  by  the  vendor  for  the 
vendee's  failure  to  pay  an  instalment,  where  he 
was  in  possession  under  a  contract  which  did 
not  provide  for  possession  by  him,  did  not 
amount  to  a  rescission. 

Trespass  to  Try  Title  by  Vendor.  —  New  Eng- 
land L.  &  T.  Co.  y.  Willis,  19  Tex.  Civ.  App. 
128. 

Redelivery  of  Executory  Deed  Reserving  Lien 
for  Purchase  Money  Notes.  —  Terhune  v.  Ladonia 
First  Nat.  Bank,  24  Tex.  Civ.  App.  242. 

Suit  for  Interest  on  Deferred  Payments  —  No 
Rescission.  —  Southern  Pac.  R.  Co.  v.  Allen, 
112  Cal.  455. 

Suit  for  Rent  and  Action  for  Land  Successfully 
Defended  —  No  Rescission.  —  Donaldson  v. 
Waters,  30  Ala.  175. 

Ineffectual  Attempt  to  Declare  Forfeiture  —  No 
Rescission.  —  Lundahl  v.  Hansen,  147  111.  504. 

Proceedings  Prior  to  Discovery  of  Mistake.  — 
By  instituting  an  action  for  fraud  prior  to  the 
discovery  of  mistake  the  purchaser  will  not  be 
considered  to  have  made  an  election  and  will 
not  be  barred  from  rescinding  because  of  the 
mistake.  Smith  v.  Bricker,  86  Iowa  285; 
Clapp  v.  Greenlee,  100  Iowa  586. 

1.  Vendor's  Option.  — "  It  is  well  settled  by 
frequent  decisions  of  this  court  that  where  the 
vendor  reserves  an  express  lien  to  secure  the 
purchase  money  of  land,  the  contract  is  exec- 
utory ;  and  in  default  of  payment  of  the  pur- 
chase money  the  vendor  may  either  affirm  the 
contract,  sue  for  the  money  and  foreclose  his 
lien,  or  he  may  rescind  the  contract  and  re- 
cover the  land  itself."  Nass  v.  Chadwick,  70 
Tex.  157.  See  Boyes  v.  Green  Mountain  Falls 
Town,  etc.,  Co.,  3  Colo.  App.  295,  and  the  title 
Vendor's  Lien,  post. 

2.  Mutual  Mistake.  —  Silliman  v.  Gillespie,  48 
W.  Va.  374,  where  it  was  said  that  the  vendor 
might  agree  to  take  a  less  purchase  price,  but 
the  court  could  not  compel  him  to  do  so. 

3.  By  Agreement  —  England.  —  Lanyon  v. 
Toogood,  13  M.  &  W.  27. 

California.  —  Gwin  v.  Calegaris,  139  Cal.  384. 

Florida.  —  Holbrook  v.  Betton,  5  Fla.  99. 

Illinois.  —  Jones  v.  Miller,  44  111.  181  ;  Miller 
v.  Rice,  133  111.  315  ;  Vider  v.  Ferguson,  88  111. 
App.  136. 

Indiana.  —  Thompson  v.  Elliott,  28  Ind.  55  ; 
Gwynne  v.  Ramsey,  92  Ind.  414. 

Massachusetts.  ■ —  Lawrence  v.  Stratton,  6 
Cush.  (Mass.)  163. 

Michigan. — •  Grunow  v.  Salter,  118  Mich.  148. 

New  Jersey.  —  Crane  v.  Decamp,  21  N.  J. 
Eq.  414. 

North  Carolina. —  Smith  v.  Stewart,  83  N. 
Car.  406.  See  McDougaM  v.  Graham,  75  N. 
Car.  310. 


North  Dakota.  —  Kvello  v.  Taylor,  5  N.  Dak. 
76;  Arnett  v.  Smith,  11  N.  Dak.  55. 

Ohio.  —  Lewis  v.  White,  16  Ohio  St.  444. 
See  Howard  v.  Babcock,  7  Ohio  (pt.  ii.)  74. 

Pennsylvania.  —  Fink's  Estate,  157  Pa.  St. 
292. 

West  Virginia.  —  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  53  W.  Va.  501,  97  Am.  St.  Rep. 
1027.  See  Shafer  v.  Niver,  9  Mich.  253; 
Hutchins  v.  Da  Costa,  88  Wis.  371. 

By  New  Contract. —  Sizemore  v.  Morrow,  6 
Ired.  L.  (28  N.  Car.)  54. 

An  Agreement  for  Resale  by  Vendee.  —  Hen- 
drickson  v.  Reed,  126  Ind.  519. 

Agreement  After  Delivery  of  Deed  and  Previous 
to  Recordation.  —  Love  v.  Belk,  1  Ired.  Eq.  (36 
N.  Car.)  163. 

Implied  from  Conduct  of  Parties.  —  Gwin  v. 
Calegaris,  139  Cal.  384;  Gwynne  v.  Ramsey,  92 
Ind.  414;  Evans  v.  Jacobitz,  67  Kan.  249; 
Leonard  v.  Morgan,  6  Gray  (Mass.)  412;  Swain 
v.  Baldwin,  54  Mich.  119;  Lewis  v.  White,  16 
Ohio  ft.  444 ;  Hutchins  v.  Da  Costa,  88  Wis. 
37i. 

Reference  to  Referee.  —  Where  parties  agree 
to  rescind  on  terms  decided  by  referee,  to 
effectuate  the  rescission  the  referee's  award 
must  be  followed,  and  no  recovery  may  be  had 
otherwise.      Comery  v.  Howard,  81   Me.  421. 

Where  arbitrators  were  not  appointed,  and 
each  party  retained  what  he  had  received  under 
the  contract,  there  was  no  valid  rescission. 
Jones  v.  Loggins,  37  Miss.  546. 

No  Possession  —  Surrender  of  Contract.  —  If 
no  possession  has  been  taken  under  contract, 
and  parties  agree  to  rescind,  and  in  execution 
of  the  agreement  to  rescind,  the  vendee  sur- 
renders the  writing  to  the  vendor,  the  rescis- 
sion is  complete.  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  53  W.  Va.  501,  97  Am.  St.  Rep. 
1027. 

Agreement  Not  Abrogated  by  Placing  Revenue 
Stamps  on  Notes. —  Walker  v.  Cole,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  882. 

Written  Relinquishment  by  Vendee.  —  Neu- 
forth  v.  Hall,  6  Kan.  App.  902.  See  infra,  this 
section,  3.  Forfeiture. 

Assignment  of  Vendee's  Interest  to  Vendor  and 
Possession  Retaken.  —  Fullager  v.  Reville,  6 
Thomp.  &  C.  (N.  Y.)  295,  3  Hun  (N.  Y.)  600. 

Consent  of  Transferee  of  Purchase-money  Notes 
Essential.  —  Russell  v.  Kirkbride,  62  Tex.  455. 

Admissibility  of  Evidence. —  See  Lyle  v.  Clark, 
(Miss.  1899)  24  So.  Rep.  966. 

4.  Consummation  of  Agreement,  —  Brotherton 
v.  Anderson,  27  Tex.  Civ.  App.  587 ;  O'Donnell 
v.  Brand,  85  Wis.  97. 

When  Parol  Evidence  Is  Relied  on  by  Both 
Parties,  without  objection,  to  prove  contract  of 
sale,  which  was  not  in  writing,  and  also  to 
prove  agreement  to  rescind,  no  objection  can 
be  made  to  its  admissibility.  Gunby  v.  Sluter, 
44  Md.  237. 

5.  Agreement  Free  from  Fraud.  —  Trigg  v. 
Read,  5  Humph.  (Tenn.)  529,  42  Am.  Dec.  447. 
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(2)  Consideration  for  Agreement  to  Rescind.  —  The  release  from  the  obli- 
gations of  the  contract,  or  the  surrender  of  the  contract,  and  the  possession 
of  the  land,  constitute  a  sufficient  consideration  to  support  an  agreement 
to  rescind.1 

(3)  Rescission  by  Parol.  —  A  written  executory  contract  for  the  sale  of  land 
may  be  rescinded  by  a  subsequent  parol  agreement  between  the  parties,3  but 
to  be  effectual  it  must  be  executed  and  evidenced  by  clear  and  conclusive 
proof,3  and  all  the  conditions  of  the  agreement  must  be  complied  with.* 

(4)  By  Provision  in  Contract.  —  Where  contracts  for  the  sale  of  land  pro- 
vide for  the  rescission  of  the  contract  on  the  happening  of  a  certain  con- 
tingency, the  right  to  rescind  arises  on  the  occurrence  of  the  contingency,5 
and  where  the  provision  is  that  the  contract  shall  be  void  on  a  certain  event, 
it  is  terminated  on  the  happening  of  such  event.6  The  option  may  only  be 
exercised  by  the  one  for  whose  benefit  it  is  intended,7  or  his  personal  repre- 


Davis  v.  Willis,  57  Hun  (N. 


1.  Release  of  Obligations.  —  Kvello  v.  Taylor, 

5  N.  Dak.  76. 
Surrender  of  Contract  and  Land.  —  Wood  v. 

^  hitton,  66  Iowa  295. 

2.  By  Parol  —  Iowa.  —  Henderson  v.  Beatty, 
(Iowa  1904)  99  N.  W.  Rep.  716. 

New  Jersey.  —  Crane  v.  Decamp,  21  N.  J. 
Eq.  414- 

New  York.- 
Y.)  200. 

North  Dakota.  —  Mahon  v.  Leech,  11  N. 
Dak.  181. 

Ohio.  —  Reed  v.  McGrew,  5  Ohio  375. 
Oregon.  —  Guthrie  v.  Thompson,   1  Oregon 
353- 

Pennsylvania.  —  Boyce  v.   M'Culloch,   3  W. 

6  S.  (Pa.)  429,  39  Am.  Dec.  35;  Raffensberger 
v.  Cullison,  28  Pa.  St.  426 ;  Lauer  v.  Lee,  42 
Pa.  St.  165;  McCIure  v.  Jones,  121  Pa.  St.  550; 
Brownfield  v.  Brownfield,  151  Pa.  St.  565.  See 
Grove  v.  Donaldson,  15  Pa.  St.  128. 

Tennessee.  —  Walker  v.  Wheatly,  2  Humph. 
(Tenn.)  119;  England  v.  Jackson,  3  Humph. 
(Tenn.)  584. 

Virginia.  —  Phelps  v.  Seely,  22  Gratt.  (Va.) 
573- 

West  Virginia.  —  Straley  v.  Perdue,  33  W. 
Va.  375. 

Executed  Contracts  Not  Rescinded.  —  Cravener 
v.  Bowser,  4  Pa.  St.  259 ;  Garver  v.  McNulty, 
39  Pa.  St.  473. 

3.  Clear  Proof.  —  Carter  v.  Muns,  55  Ark.  73; 
Davis  v.  Benedict,  (Ky.  1887)  4  S.  W.  Rep. 
339;  Lauer  v.  Lee,  42  Pa.  St.  165;  Walker  v. 
Wheatly,  2  Humph.  (Tenn.)  119;  Phelps  v. 
Seely,  22  Gratt.  (Va.)  573  ;  Ballard  v.  Ballard, 
25  W.  Va.  470  ;  Straley  v.  Perdue,  33  W.  Va. 
375-     See  Ponce  v.  McWhorter,  50  Tex.  562. 

Yielding  of  Possession  or  Other  Equally  Une- 
quivocal Act.  —  Brownfield  v.  Brownfield,  151 
Pa.  St.  565. 

Same  Evidence  Required  as  for  Specific  Per- 
formance. —  Ponce  v.  McWhorter,  50  Tex.  562. 

4.  Compliance  with  Conditions.  —  Jevne  v. 
Osgood,  57  111.  340. 

5.  Occurrence  of  Contingency.— Weil  v.  Jones, 
53  Cal.  46;  Wilcoxson  v.  Stitt,  65  Cal.  596,  52 
Am.  Rep.  310;  Johnson  v.  Thornton,  54  Iowa 
144;  Morgan  v.  Oliver,  (Ky.  1889)  12  S.  W. 
Rep.  381  ;  Higbie  v.  Farr,  28  Minn.  439  ;  Schu- 
mann v.  Mark,  35  Minn.  379;  Oakes  v.  Gilli- 
lan,  (Neb.  1901)  95  N.  W.  Rep.  511  ;  Walker  v. 


Cole,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  882. 
See  Canal  Bank  v.  Copeland,  15  La.  75. 

A  vendor  reserved  the  right  in  the  contract 
of  sale  to  rescind  for  default  by  the  vendee  in 
paying  the  purchase  money,  and  on  the  latter's 
default  gave  him  notice  that  unless  the  note 
was  paid  in  ten  days  he  would  rescind  the  con- 
tract, tendering  the  money  paid  and  the  note. 
After  the  expiration  of  the  time  the  vendor 
gave  notice  of  rescission,  the  vendee  still  being 
in  default.  It  was  held  that  the  contract  was 
rescinded.     Gethin  v.  Walker,  59  Cal.  502. 

Defects  Remedied  — ■  Wo  Rescission.  —  Bangs  v. 
Barret,  16  R.  I.  615. 

The  intention  to  rescind  must  be  manifested 
by  some  positive  act,  and  for  rescission  to  be 
effective,  it  must  be  mutual,  and  ^ffect  all 
parties  previously  bound.  Davidson  v.  Keep, 
61  Iowa  218.  See  Walters  v.  Miller,  io  Iowa 
427. 

Vendee's  Right  for  Any  "  Reason."  —  Under  a 
contract,  which  provides  for  the  contingency 
of  the  vendee's  refusing  to  comply  for  any 
"  reason,"  he  may  only  do  so  on  reasonable 
grounds  and  not  for  any  whim  or  caprice. 
Sullivan  v.  Frazier,  40  N.  Y.  App.  Div.  288. 

Vendee's  Right  if  Dissatisfied.  —  Where  the 
parties  agree  that  the  vendee  might  rescind 
prior  to  the  maturity  of  the  purchase-money 
note,  if  he  was  dissatisfied  with  the  title  to  the 
property  at  any  time,  the  vendee  alone  may 
judge  of  the  reasonableness  of  his  ground  for 
being  dissatisfied,  and  the  question  is  not  for 
the  courts  to  determine,  or  for  any  one  else  to 
question.  He  must  offer  to  reconvey  and  pay 
rents.  Sanger  v.  Slayden,  7  Tex.  Civ.  App. 
605. 

Failure  to  Make  Title.  —  Where  the  contract 
authorizes  the  vendor  to  declare  it  void  if  he 
cannot  make  a  good  title,  and  he  refuses  to 
perform  for  that  reason,  it  is  incumbent  upon 
him  to  prove  affirmatively  that  the  title  cannot 
be  made  good,  Deakin  v.  Underwood,  37 
Minn.  98,  5  Am.  St.  Rep.  827,  and  that  he  has 
used  reasonable  diligence  to  obtain  good  title 
and  has  failed.     Bibb  v.  Wilson,  31  Miss.  624. 

6.  Void  on  Happening  of  Event. —  Davis  v. 
Parish,  Litt.  Sel.  Cas.  (Ky.)  153,  12  Am.  Dec. 
287. 

7.  Who  May  Exercise.  —  Hale  v.  Cravener, 
128  111.  408;  Richardson  v.  Woodlawn  Town 
Co.,  5  Kan.  App.  626. 
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sentative,1  and  is  to  be  exercised  in  a  reasonable  time  after  the  right  accrues.8 
Requirement  of  Notice.  — Where  the  contract  provides  that  a  party  may  rescind 
on  giving  notice  after  the  accrual  of  the  right  to  rescind,  the  contract  is  hot 
avoided  until  notice  is  given,3  and  .it  must  be  given  in  a  reasonable  time.4 
If  the  contract  provides  that  a  certain  notice  shall  be  given,  the  giving  of 
longer  notice  is  no  cause  for  complaint.5 

(5)  Effect  of  Rescission  —  In  General.  —  On  rescission  by  mutual  and  volun- 
tary consent  of  the  parties,  the  vendee  is  entitled  to  the  compensation  received 
by  the  vendor  on  the  contract,  and  the  vendor  is  entitled  to  a  fair  rental,  with 
allowance  for  improvements.6 

Written  Agreement.  —  If  the  agreement  is  embodied  in  a  written  contract, 
however,  its  provisions  govern,  and  if  no  provision  is  made  with  reference  to 
the  purchase  money,  rents,  profits,  improvements,  etc.,  the  parties  have  no 
rights  thereto.7 

e.  Conditions  to  Rescission  —  (1)  Plaintiff  Must  Not  Be  inDefau.lt. 
—  In  order  for .  rescission  to  be  granted  the  plaintiff  must  not  be  in  default, 
and  it  must  appear  that  he  has  performed  his  part  of  the  agreement,  or  is  in 
a  position  to  do  so.8 


Assignment  Does  Not  Estop.  —  Clark  v.  Har- 
mer,  9  App.  Cas.  (D.  C.)  1. 

Joint  Purchasers  —  Both  Must  Rescind.  — 
Drescher  v.-  Benika,  (Ky.  1898)  46  S.  W.  Rep. 
16. 

Loss  of  Right. —  Where  the  contract  pro- 
vided that  the  vendee  might  rescind  the  con- 
tract prior  to  the  time  the  second  instalment 
of  the  purchase  money  became  due,  if  he  puts 
it  beyond  his  power  to  surrender  or  cancel  the 
contract,  or  to  restore  possession  of  the  land, 
by  assigning  the  contract  to  a  third  person,  he 
abandons  his  right  to  terminate.  Murray  v. 
Schlosser,  44  111.  14 ;  Stevens  v.  Millard,  36 
Wis.  77. 

1.  Personal  Representative. —  Fuller  v.  Demp- 
ster, (Pa.  1887)  11  Atl.  Rep.  670. 

2.  Reasonable  Time.  —  Smith  v.  Wallace, 
(1895)  1  Ch.  385;  Gaughen  v.  Kerr,  99  Iowa 
214;  Paine  v.  Harrison,  38  Minn.  346;  Weller 
v.  Minnesota  Sand,  etc.,  Co.,  87  Minn.  227. 

Reasonable  Time  Held  a  Question  for  Jury.  — 
Maier  v.  Rebstock,  92  N.  Y.  App.  Div.  587. 

On  the  subject  of  reasonable  time  as  a  mixed 
question  of  law  and  fact,  see  generally  the  title 
Questions  of  Law  and  Fact,  vol.  23,  p.  585. 
See  also  Reasonable  Time,  vol.  23,  p.  972. 

Delay  Due  to  Vendor. —  If  the  delay  to  demand 
rescission  after  the  expiration  of  the  time 
provided  in  the  contract  is  due  to  the  vendor, 
the  demand  and  tender  of  the  vendee  made  nine 
days  after  is  within  a  reasonable  time.  Sanger 
v.  Slayden,  7  Tex.  Civ.  App.  605. 

Whether  the  Vendor  Has  Acquiesced  in  the 
Delay  of  the  vendee  to  reconvey  after  the  ex- 
piration of  the  time  stipulated  in  the  contract 
is  a  question  for  the  jury.  Maier  v.  Rebstock, 
92  N.  Y.  App.  Div.  587. 

3.  Notice  Necessary.  —  Clark  v.  Harmer,  9 
App.  Cas.  (D.  C.)  1  ;  Johnson  v.  Eklund,  72 
Minn.  195. 

4.  Reasonable  Time.  —  St.  Leonards  v. 
Hughes,  17  C.  B.  N.  S.  137,  1/2  E.  C.  L.  137; 
Fargusson  v.  Talcott,  7  N.  Dak.  183. 

5.  Greater  Notice  Given  than  Required.  — 
Under  a  contract  by  which  it  is  provided  that 
the  vendee  might  rescind  at  the  end  of  a  year, 
on  giving  thirty  days'  notice,  the  vendor  can- 


f4" 


not  complain  if  the  vendee  gives  more  than 
thirty  days'  notice.  Herberger  v.  Husman,  90 
Cal.  583,  (Cal.  1890)  24  Pac.  Rep.  1058.  See 
infra,  this  section,  3.  Forfeiture. 

6.  Effect  in  General.  —  Vider  v.  Ferguson,  88 
111.  App.  136;  Nason  v.  Woodward,  16  Iowa 
216;  Smith  v.  Stewart,  83  N.  Car.  406.  See 
infra,  this  section,  e.  Conditions  to  Rescission  ; 
(d)  Compensation  for  Improvements,  Repairs, 
and  Taxes;  (e)  Accounting  for  Rents  and 
Profits. 

7.  Written  Agreement.  —  Thompson  v.  El- 
liott, 28  Ind.  55  ;  Lowry  v.  Robinson,  (Neb. 
1902)  91  N.  W.  Rep.  174. 

Agreement  for  Payment  for  Improvements  Means 
Cost  of  Improvements.  —  Sutton's  Estate,  13  Pa. 
Super.  Ct.  492,  reversed  on  other  grounds  in 
200  Pa.  St.  158. 

When  rescission  is  provided  for  by  agree- 
ment the  rule  of  status  quo  has  no  application. 
Collins  Park,  etc.,  R.  Co.  v.  Short  Electric  R. 
Co.,  08  Ga.  62. 

8.  Plaintiff  Not  in  Default  —  United  States.  — 
Longworth  v.  Taylor,  1  McLean  (U.  S.)  395, 
15  Fed.  Cas.  No.  8,490;  Sykes  v.  Robbins,  (C. 
C.  A.)  125  Fed.  Rep.  433. 

California.  —  Dennis  v.  Strassburger,  89  Cal. 
583;  Aikman  v.  Sanborn,  (Cal.  1898)  52  Pac. 
Rep.  729,  affirmed  55  Pac.  Rep.  1099. 

Indiana.  —  Stewart  v.  Ludwick,  29  Ind. 
230. 

Kentucky.  —  Mason  v.  Chambers,  3  T.  B. 
Mon.  (Ky.)  318;  Rowland  v.  Garman,  1  J.  J. 
Marsh.  (Ky.)  76,  19  Am.  Dec.  54. 

Louisiana.  —  Sewell  v.  Willcox,  5  Rob.  (La.) 

83. 

Mississippi.  —  Watts  v.  Bonner,  66  Miss. 
629 ;  Pounds  v.  Clarke,  70  Miss.  263 ;  Mitchell 
v.  Sherman,  Freem.  (Miss.)  120. 

Pennsylvania.  —  Piper  v.  Sloneker,  3  Grant 
Cas.  (Pa.)  113;  Remington  v.  Irwin,  14  Pa.  St. 
143;  Irvin  v.  Bleakley,  67  Pa.  St.  24;  Hatton 
v.  Johnson,  83  Pa.  St.  219;  Vankirk  v.  Patter- 
son, 201  Pa.  St.  90. 

Texas.  —  Clay  County  Land,  etc.,  Co.  v. 
Skidmore,  26  Tex.  Civ.  App.  472. 

Complainant  Must  Show  that  He  Has  Performed 
Whatever  He  Was  Required  to  Do.  —  Mitchell  v. 
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(2)  Rule  of  Status  Quo  —  (a)  In  General.  —  It  is  a  general  rule  that  one 
seeking  relief  through  rescission  of  a  contract  must  first  restore  or  offer  to 
restore  his  adversary  to  the  same  situation  he  was  in  at  the  time  the  contract 
was  entered  into;  and  where  the  defendant  cannot  be  placed  substantially  in 
st.it h  quo,  rescission  will  be  refused,1  unless  the  parties  mutually  consent  to 
the  rescission.3 

(b)  Return  of  Consideration  by  Vendor.  —  Thus  the  vendor,  in  order  to  be  entitled 


Sherman,  Freem.  (Miss.)  120;  Hester  v. 
Hooker,  7  Smed.  &  M.  (Miss.)  768. 

No  Eescission  unless  Applicant  Can  Demand 
Specific  Performance.  —  Hale  v.  Cravener,  128 
111.  408;  Lancaster  v.  Roberts,  144  111.  213. 

Virginia.  —  Jeffries  v.  Southwest  Virginia 
Imp.  Co.,  88  Va.  862. 

Washington.  —  Reddish  v.  Smith,  10  Wash. 
178,  45  Am.  St.  Rep.  781. 

Forfeiture  of  Payments  by  Failing  to  Pay  Pur- 
chase Money  —  No  Ground  for  Rescission  by  Vendee. 
—  Clay  v.  Hart,  49  Tex.  433. 

Vendor  Unable  to  Comply  with  Contract.  — 
Dickinson  v.  Torrey,  91  111.  App.  297;  Seiber- 
ling  v.  Lewis,  93  111.  App.  549 ;  McWhirter  v. 
Crawford,  104  Iowa  550. 

Vendees  Unable  to  "Pay.  —  Smith  Granite  Co. 
v.  Newall,  22  R.  I.  220. 

Failure  of  Vendee  to  Make  Payments  —  Sale 
under  Fi.  Fa.  Against  Vendor.  —  Hart  v.  Bleight, 

3  T.  B.  Mon.  (Ky.)  273. 

Failure  to  Complete  Due  to  Complainant.  — 
Salmon  v.  Hoffman,  2  Cal.  139,  56  Am.  Dec. 
322. 

1.  Rule  of  Status  Quo  —  England.  —  Black- 
burn v.  Smith,  2  Exch.  783. 

United  States.  —  Warner  v.  Daniels,  1 
Woodb.  &  M.  (U.  S.)  90 ;  Grymes  v.  Sanders, 
93  U.  S.  55  ;  Minah  Consol.  Min.  Co.  v.  Briscoe, 
47  Fed.  Rep.  276. 

Alabama.  —  Dent  v.  Long,  90  Ala.  172;  All- 
good  v.  Piedmont  Bank,  115  Ala.  418.  See  Gal- 
lagher v.  Witherington,  29  Ala.  420 ;  Sheffield 
Land,  etc.,  Co.  v.  Neill,  87  Ala.  158. 

Arkansas.  —  Bennett  v.  Owen,  13  Ark.  177; 
Buckner  v.  Pacific,  etc.,  R.  Co.,  53  Ark.  16; 
Hoover  v.  Binkley,  66  Ark.  645,  51  S.  W.  Rep. 
73- 

California.  —  Fratt  v.  Fiske,  17  Cal.  380; 
Oakland  v.  Carpentier,  21  Cal.  642;  Fountain 
v.  Semi-Tropic  Land,  etc.,  Co.,  99  Cal.  677 ; 
Southern  Pac.  R.  Co.  v.  Choate,  132  Cal.  278. 

Illinois.  —  Gehr  v.  Hagerman,  26  111.  438; 
Staley  v.  Murphy,  47  111.  241  ;  Underwood  v. 
West,  52  111.  397. 

Indiana.  —  Calhoun  v.  Davis,  2  Ind.  532 ; 
Patten  v.  Stewart,  24  Ind.  332 ;  Stewart  v.  Lud- 
wick,  29  Ind.  230 ;  Johnson  v.  Williams,  14s 
Ind.  645. 

Iowa.  —  Moore  v.  Bare,  11  Iowa  198;  Burge 
v.  Cedar  Rapids,  etc.,  R.  Co.,  32  Iowa  101  ; 
Montgomery  v.  Gibbs,  40  Iowa  652;  Stevenson 
v.  Polk,  71  Iowa  278. 

Kansas.- — Bell  v.  Keepers,  39  Kan.  105.  See 
Constant  v.  Lehman,  52  Kan.  227. 

Kentucky.  —  Taylor  v.  Porter,  1  Dana  (Ky.) 
421,  25  Am.  Dec.  155;  Colyer  v.  Thompson, 
2  T.  B.  Mon.  (Ky.)  16;  Collier  v.  Thompson, 

4  T.  B.  Mon.  (Ky.)  81  ;  Wickliffe  v.  Lee,  4  Dana 
(Ky.)  30;  Ruffner  v.  Ridley,  81  Ky.  165; 
Holmes  v.  Holmes,  107  Ky.  163,  92  Am.  St. 
Rep.    342;    National    Loan,    etc.,    Assoc.  v. 


Maloney,  (Ky.  1900)  60  S.  W.  Rep.  12.  See 
Keltner  v.  Keltner,  6  B.  Mon.  (Ky.)  40. 

Louisiana.  —  Ragsdale  v.  Ragsdale,  105  La. 
405;  Hale  v.  New  Orleans,  18  La.  Ann.  321; 
Clover  v.  Gottlieb,  50  La.  Ann.  568. 

Massachusetts.  — ■  Rackemann  v.  Riverbank 
Imp.  Co.,  167  Mass.  1,  57  Am.  St.  Rep.  427. 

Michigan.  —  National  Bank  v.  Levanseler, 
115  Mich.  372;  Mullreed  v.  Thumb,  119  Mich. 
578. 

Mississippi.  —  Pintard  v.  Martin,  Smed.  & 
M.  Ch.  (Miss.)  126;  Johnson  v.  Jackson,  27 
Miss.  498,  61  Am.  Dec.  522. 

Missouri.  —  Melton  v.  Smith,  65  Mo.  315. 
New  Hampshire.  —  Concord  Bank  v.  Gregg, 
14  N.  H.  331 ;  Crawford  v.  Robie,  42  N.  H. 
162. 

New  Jersey.  —  Doughten  v.  Camden  Bldg., 
etc.,  Assoc.,  41  N.  J.  Eq.  556 ;  Lurch  v.  Holder, 
(N.  J.  1893)  27  Atl.  Rep.  81. 

New  York.  —  Masson  v.  Bovet,  1  Den.  (N. 
Y.)  69,  43  Am.  Dec.  651;  Cobb  v.  Hatfield,  46 
N.  Y.  533 ;  Schieffer  v.  Dietz,  83  N.  Y.  300. 
See  Whittemore  v.  Farrington,  7  Hun  (N.  Y.) 
392,  12  Hun  (N.  Y.)  349. 

Ohio.  —  Brown  v.  Witter,  10  Ohio  142. 
Oregon.  —  Frink  v.  Thomas,  20  Pregon  265  ; 
Vaughn  v.  Smith,  34  Oregon  54 ;    Sievers  v. 
Brown,  36  Oregon  218. 

Pennsylvania.  —  Piper  v.  Sloneker,  2  Grant 
Cas.  (Pa.)  113;  Clapp  v.  Hoffman,  159  Pa.  St. 
53i. 

South  Dakota.  —  Smith  v.  Detroit,  etc.,  Gold 
Min.  Co.,  (S.  Dak.  1903)  97  N.  W.  Rep. 
17- 

Tennessee.  - — ■  Hill  v.  Harriman,  95  Tenn.  300. 
See  Leiker  v.  Henson,  (Tenn.  Ch.  1896)  41  S. 
W.  Rep.  862. 

Texas.  —  Paul  v.  Chenault,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  682.  See  Mills  v.  Alex- 
ander, 21  Tex.  154. 

Utah.  — ■  Kelly  v.  Kershaw,  5  Utah  295  ;  Kelley 
v.  Kershaw,  5  Utah  417. 

West  Virginia.  —  Worthington  v.  Collins,  39 
W.  Va.  406. 

See  Okill  v.  Whittaker,  2  Phil.  338;  Racke- 
mann v.  Riverbank  Imp.  Co.,  167  Mas.?.  1,  57 
Am.  St.  Rep.  427 ;  Loveridge  v.  Coles,  72  Minn. 
57- 

Improvements  —  Increase  in  Value.  —  Patten 
v.  Stewart,  24  Ind.  332;  Brock  p.  Hidy,  13  Ohio 
St.  306. 

Timber  Taken  from  Land.  —  Ferson  v.  Sanger, 
1  Woodb.  &  M.  (U.  S.)  138.  See  Alger  v. 
Anderson,  78  Fed.  Rep.  729,  where  rescission 
was  granted,  the  amount  of  timber  taken  being 
small. 

Purchase-money  Note  Assigned.  —  Douglass  v. 
Blount,  95  Tex.  369. 

2.  Mutual  Consent.  —  Bellows  v.  Cheek,  20 
Ark.  424;  Fay  v.  Oliver,  20  Vt.  118,  49  Am. 
Dec.  764. 
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to  a  rescission  of  the  contract,  must  first  restore,  or  offer  to  restore,  the  con- 
sideration that  he  has  received  thereunder  from  the  purchaser,  and  on  granting 
him  relief  equity  will  compel  him  to  refund  the  consideration  received,  and 
which  he  is  not  entitled  to  retain,1  unless  the  contract  was  obtained  by  fraud,2 
and  outstanding  notes  given  for  the  purchase  price  must  be  returned,3  or 
c  mceled.4 


1.  Return  of  Consideration — United  States. — 
Mason  v.  Crosby,  i  Woodb.  &  M.  (U.  S.)  342; 
Kinne  v.  Webb,  49  Fed.  Rep.  512;  Breyfogle  v. 
Walsh,  (C.  C.  A.)  80  Fed.  Rep.  172. 

Alabama.  —  Adams  v.  Sayre,  76  Ala.  509 ; 
Perry  v.  Boyd,  126  Ala.  162,  85  Am.  St.  Rep. 
17;  Walling  v.  Thomas,  133  Ala.  426. 

California.  —  Bohall  v.  Diller,  41  Cal.  532; 
Drew  v.  Pedlar,  87  Cal.  443,  22  Am.  St.  Rep. 
257  ;  Smith  v.  Blandin,  133  Cal.  441.  See 
Burke  v.  Bours,  (Cal.  1891)  26  Pac.  Rep.  102. 

Colorado.  —  Hamill  v.  Thompson,  3  Colo. 
518;  Pershing  v.  Wolfe,  6  Colo.  App.  410. 

Georgia.  —  Dukes  v.  Baugh,  91  Ga.  33.  See 
Dotterer  v.  Freeman,  88  Ga.  479. 

Illinois.  —  Murphy  v.  Lockwood,  21  111.  611. 

Indiana.  —  Shepherd  v.  Fisher,  17  Ind.  229; 
Hormann  v.  Hartmetz,  128  Ind.  353;  Rohrof  v. 
Schulte,  154  Ind.  183. 

Iowa.  —  Mitchell  v.  Moore,  24  Iowa  394 ; 
Harkness  v.  Cleaves,  113  Iowa  140. 

Kansas.  —  Gribben  v.  Maxwell,  34  Kan.  8,  55 
Am.  Rep.  233. 

Kentucky.  —  Taylor  v.  Porter,  1  Dana  (Ky.) 
421,  25  Am.  Dec.  155;  McBrayer  v.  Thomas, 
(Ky.  190 1 )  64  S.  W.  Rep.  906;  Rhodes  v. 
Stone,  (Ky.  1903)  76  S.  W.  Rep.  533. 

Louisiana.  —  Daquin  v.  Coiron,  6  Mart.  N. 
S.  (La.)  674;  Bryant  v.  Stothart,  46  La.  Ann. 
485  ;  Poche  v  New  Orleans  Home  Invest.  Co., 
52  La.  Ann.  1287. 

Massachusetts.  —  Arnold  v.  Richmond  Iron 
Works,  1  Gray  (Mass.)  434. 

Michigan.  —  Wilbur  v.  Flood,  16  Mich.  40, 
93  Am.  Dec.  203;  Dunks  v.  Fuller,  32  Mich. 
z\z ;  Bedier  v.  Reaume,  95  Mich.  518.  See 
Sears  v.  Smith,  2  Mich.  243. 

Mississippi. — Johnson  v.  Jackson,  27  Miss. 
498,  61  Am.  Dec.  522;  Bowdre  v.  Carter,  64 
Miss.  221. 

Missouri.  —  Mastin  v.  Grimes,  88  Mo.  478  ; 
McKenzie  v.  Donnell,  151  Mo.  431,  461. 

New  York.  —  Utter  v.  Stuart,  30  Barb.  (N. 
Y.)  20.  See  Francis  v.  New  York,  etc.,  El.  R. 
Co.,  (Supm.  Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N. 
Y.)  1. 

Oregon.  —  Frink  v.  Thomas,  20  Oregon  265  ; 
Stephens  v.  Wood,  39  Oregon  441. 

Pennsylvania.  —  Holtz  v.  Borgmann,  6  Pa. 
Dist.  217.  See  Ives  v.  Niles,  5  Watts  (Pa.) 
323- 

Texas.  —  Terrill  v.  Dewitt,  20  Tex.  256 ; 
Harris  v.  Catlin,  37  Tex.  581  ;  Coddington  v. 
Wells,  59  Tex.  49;  Tom  v.  Wollhoefer.  61  Tex. 
277;  Perez  v.  Everett,  73  Tex.  431;  Cates  v. 
Sparkman,  73  Tex.  619,  15  Am.  St.  Rep.  806; 
Kauffman  v.  Brown,  83  Tex.  41  ;  Houston  v. 
Killough,  (Tex.  1890)  13  S.  W.  Rep.  959; 
Thomas  v.  Beaton,  25  Tex.  Supp.  318.  See 
Folts  v.  Ferguson,  77  Tex.  301. 

Washington.  —  Reddish  v.  Smith,  10  Wash. 
178,  45  Am.  St.  Rep.  781. 

See  Miller  v.  Ford,  1  N.  J.  Eq.  353  ;  Welsh 
v.  Blackburn,  92  Wis.  562. 


In  an  action  to  cancel  a  deed,  signed  by  the 
wife  unwillingly,  she  need  not  tender  back  the 
money  paid  to  her  husband.  Davis  v.  Van  Wie, 
(Tex.  Civ.  App.  1894)  30  S.  W.  Rep.  492. 

Tender  of  Certified  Check.  —  In  Slator  v. 
Trostel,  (Tex.  Civ.  App.  1892)  21  S.  W.  Rep. 
285,  the  vendor,  on  discovering  that  his  agent 
who  made  the  sale  was  acting  in  collusion  with 
the  purchaser,  returned  to  the  purchaser  his 
notes  and  a  certified  check  for  the  cash  pay- 
ment which  had  been  made.  The  purchaser  re- 
turned the  check  and  notes  to  the  vendor  with- 
out objecting  that  the  check  was  not  a  sufficient 
tender,  but  merely  on  the  ground  that  he  was 
entitled  to  the  land.  On  an  issue  as  to  the 
right  of  the  vendor  to  rescission,  it  was  held 
that  the  check  was  admissible  in  evidence  as  a 
circumstance  tending  to  show  non-acceptance  of 
the  trade  by  the  vendor. 

Placing  Stock  in  Hands  of  Cl"rk  Without  A  ^sipn- 
ment.  —  Where  the  consideration  was  stock  in 
a  corporation,  the  placing  of  the  certificate  in 
the  hands  of  the  clerk  without  assignment  is  of 
no  avail,  and  where  they  were  not  assigned 
until  immediately  before  judgment,  ten  years 
after  the  contract  and  nine  years  after  the  com- 
mencement of  the  action,  the  judgment  for 
rescission  will  not  be  supported.  Kelley  v. 
Owens,  120  Cal.  503. 

Amount  of  Tender  —  Frpnd  of  /  PT-nt,  —  Where 
an  agent,  subsequent  to  the  placing  of  property 
in  his  hands  for  sale  under  an  agreement  to 
receive  as  commissions  all  the  purchase  price 
he  may  obtain  above  a  certain  sum,  discovers 
facts  which  increase  the  value  of  the  land  and 
of  which  the  owner  is  ignorant,  on  the  latter's 
rescinding  the  sale  for  the  failure  of  the  agent 
to  disclose  the  discovery,  she  need  only  tender 
the  money  received,  and  it  is  not  necessary  that 
she  should  also  tender  the  amount  r^eiver!  by 
the  agent.  Hegenmyer  v.  Marks,  37  Minn.  6,  5 
Am.  St.  Rep.  808. 

Although  Personal  Propertv  "  hioh  Wps  'r-e 
Consideration  for  the  sale  is  not  in  existence 
it  will  not  prevent  rescission.  Its  value  will 
be  decreed.    Harper  v.  Terry,  70  Ind.  264. 

In  Louisima  a  tender  of  the  price  received  is 
not  a  condition  precedent  to  the  maintenance 
of  an  action  to  rescind  for  lesion  beyond 
moiety,  as  by  the  statute  the  purchaser  may 
elect  to  affirm  the  sale.  Ware  v.  Couvillion, 
(La.  1904)  36  So.  Rep.  220. 

2.  Contract  Ob+p.ined  by  Fraurl  — Jones  v.  Gal- 
braith,  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  350. 

3.  Return  of  Outstanding  T*nte*.  —  Breyfogle 
v.  Walsh,  (C.  C.  A.)  80  Fed.  Rep.  172;  Staley 
v.  Murphy,  47  111.  241  ;  Castle  v.  Floyd,  38  La. 
Ann.  583  :  Frink  v.  Thomas,  20  Oregon  265. 
See  Neblett  v.  Macfarland,  92  U.  S.  101. 

Return  of  Protested  Notes.  —  Bourgeat  v.  Smith, 
16  La.  467. 

4.  Notes  Canceled.  —  Pitts  v.  Cottingham,  9 
Pirt.   (Ala.)  675;   Staley  v.  Murphy,  47  111. 

241, 
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A  Substantial  Compliance  with  the  rule  is  all  that  is  required.* 

A  Formal  Tender  is  Not  Necessary  where  the  vendee  is  indebted  to  the  vendor  in 
an  equal  or  greater  amount,2  or  where  the  contract  provides  that  it  shall  be 
void  at  vendor's  election  on  default  in  payments,3  or  where  it  does  not  appear 
that  payments  were  made,4  or  where  the  vendor  disables  himself  from 
conveyance,5  or  where  the  vendee  consented  to  the  rescission.* 

(c)  Return  or  Tender  of  Deed  or  Possession  by  Vendee.  —  And  where  the  vendee  is 
the  plaintiff  in  a  proceeding  for  rescission,  as  a  general  rule  he  must  restore, 
or  offer  to  restore,  possession  of  the  premises,  or  a  conveyance  therefor  to  the 
vendor  before  bringing  suit;  and  when  rescission  is  granted  he  is  ordinarily 
ordered  to  redeliver  the  land  by  surrendering  the  contract  or  by  a  reconvey- 
ance,7 which  will  place  the  vendor  substantially  in  statu  quo,s  unless  sufficient 
cause  exists  authorizing  retention  of  possession  to  indemnify  the  vendee.9 
The  rule  does  not  apply  where  neither  title  nor  possession  has  been  trans- 
ferred,10 nor  where  the  vendor  refuses  to  receive  the  property,11  and  it  is 
evident  that  it  would  not  be  accepted  if  tendered.12 

Where  Fraud  Is  the  Ground  on  which  rescission  is  asked,  the  authorities  are  in 


1.  Substantial  Compliance  —  Failure  to  Tender 
Interest  for  Less  than  Year  on  Inconsiderable 
Sum  Paid  for  Taxes. —  Lombard  v.  Speer,  37 
Miss.  170.  See  Tarkington  v.  Purvis,  128  Ind. 
182. 

Tender  of  Price,  Less  Commission  Paid  Agent, 
Is  Insufficient.  —  Wood  v.  Nichols,  6  Wash.  96. 

2.  Tender  Unnecessary — -  Vendee  Indebted  to 
Vendor.  —  Walling  v.  Thomas,  133  Ala.  430; 
Wilson  v.  Moriarty,  77  Cal.  596  ;  McParland  v. 
Larkin,  155  111.  84;  Ware  v.  Berlin,  43  La.  Ann. 
534;  Higby  v.  Whittaker,  8  Ohio  198. 

3.  Default  in  Payment. —  Grant  v.  Munch,  54 
Minn.  ill. 

4.  No  Evidence  of  Payments.  —  Cowell  v. 
South  Denver  Real  Estate  Co.,  16  Colo.  App. 
108. 

5.  Vendor  Disables  Himself  from  Conveyance.  — 

Hawkins  v.  Merritt,  109  Ala.  261. 

6.  Rescission  Consented  to  by  Vendee.  —  Dukes 
v.  Baugh,  91  Ga.  33. 

7.  Tender  of  Possession  or  Deed — United 
States.  —  Schneider  v.  Foote,  27  Fed.  Rep. 
581. 

Alabama.  —  Fitzpatrick  v.  Featherstone,  3 
Ala.  40 ;  Duncan  v.  Jeter,  5  Ala.  604,  39  Am. 
Dec.  342;  Parks  v.  Brooks,  16  Ala.  529;  Smith 
v.  Robertson,  23  Ala.  312;  Thompson  v.  Shep- 
pard,  85  Ala.  611. 

Arkansas.  —  Seaborn  v.  Sutherland,  17  Ark. 
603;  Benjamin  v.  Hobbs,  31  Ark.  151. 

California.  —  Walker  v.  Sedgwick,  8  Cal.  398  ; 
Hill  v.  Den,  121  Cal.  42.  See  Maddock  v.  Rus- 
sell, 109  Cal.  417. 

Illinois.  —  Sandford  v.  Emory,  34  111.  468 ; 
Underwood  v.  West,  52  111.  397 ;  Whitlock  v. 
Denlinger,  59  111.  96 ;  Coari  v.  Olsen,  91  111. 
273;  Strong  v.  Lord,  107  111.  25;  Day  v.  Ft. 
Scott  Invest.,  etc.,  Co.,  153  111.  293;  Eames  v. 
Der  Germania  Turn  Verein,  8  111.  App.  663. 

Indiana.  —  Brumfield  v.  Palmer,  7  Blackf. 
(Ind.)  227;  Osborn  v.  Dodd,  8  Blackf.  (Ind.) 
467 ;  Patten  v.  Stewart,  24  Ind.  332. 

Iowa.  —  Montgomery  v.  Gibbs,  40  Iowa  652, 

Kansas.  —  Jeffers  v.  Forbes,  28  Kan.  174. 

Kentucky.  —  Williams  v.  Wilson,  1  Dana 
(Ky.)  157;  Durrett  v.  Simpson,  3  T.  B.  Mon. 
(Ky.)  517,  16  Am.  Dec.  115;  Grundy  v.  Jack- 
son, 1  Litt.  (Ky.)  11. 


Louisiana.  —  Matta  v.  Henderson,  14  La. 
Ann.  478. 

Mississippi.  —  Martin  v.  Broadus,  Freem. 
(Miss.)  35;  Shipp  v.  Wheeless,  33  Miss.  646. 

Missouri.  —  Woodward  v.  Van  hoy,  45  Mo. 
300 ;  Lockwood  v.  Hannibal,  etc.,  R.  Co.,  65  Mo. 
233  >  Cooper  v.  Hannibal,  etc.,  R.  Co.,  65  Mo. 
238. 

New  York.  —  More  v.  Smedburgh,  8  Paige 
(N.  Y.)  600,  affirmed  26  Wend.  (N.  Y.)  238; 
Schroeppel  v.  Hopper,  40  Barb.  (N.  Y.)  425 ; 
Lewis  v.  McMillen,  41  Barb.  (N.  Y.)  420; 
Tompkins  v.  Hyatt,  28  N.  Y.  347  ;  Dey  v.  Dun- 
ham, 2  Johns.  Ch.  (N.  Y.)  182.  , 
Ohio.  —  W;  ters  v.  Lemmon,  4  Ohio  229. 
Pennsylvania.  —  Piper  v.  Sloneker,  2  Grant 
Cas.  (Pa.)  113. 

Tennessee.  —  Kansas  City  Land  Co.  v.  Hill, 
87  Tenn.  589. 

Utah.  —  Kelly  v.  Kershaw,  5  Utah  295; 
Kelley  v.  Kershaw,  5  Utah  417. 

Wisconsin.  —  Menz  v.  Beebe,  102  Wis.  342. 
Plaintiff  a  Minor  —  Offer  Unnecessary.  —  Fos- 
ter v.  Gressett,  29  Ala.  393. 

Unnecessary  When  It  Would  Have  Been  Una- 
vailing. —  Elliott  v.  Boaz,  9  Ala.  772. 

8.  Statu  Quo. —  Manahan  v.  Noyes,  52  N.  H. 
232 ;  Cornell  v.  McClain,  3  Ohio  Dec.  (Re- 
print) 187,  4  Wkly.  L.  Gaz.  352. 

9.  Retention  of  Possession  as  Indemnity,  — 
Duncan  v.  Jeter,  5  Ala.  604,  39  Am.  Dec.  342  ; 
Thompson  v.  Sheppard,  85  Ala.  611;  Bibb  v. 
Prather,  1  Bibb  (Ky.)  313.  See  infra,  this 
title,  VIII.  2.  b.  Recovery  of  Payments  by  Pur- 
chaser ;  (5)  Purchaser's  Lien. 

10.  Title  or  Possession  Not  in  Vendee.  —  Upton 
7\  Archer,  41  Cal.  85,  10  Am.  Rep.  266;  Her- 
berger  v.  Husmann,  (Cal.  1890)  24  Pac.  Rep. 
1058;  Harding  v.  Olson,  177  111.  298;  Bailey 
v.  Gilman  Bank,  99  Mo.  App.  571. 

Contract  Unrecorded. —  In  Harding  v.  Olson, 
177  111.  298,  a  tender  of  contract  was  held  un- 
necessary where  it  had  not  been  recorded. 

11.  Refusal  to  Receive  Property.  — Johnson  v. 
Burnside,  3  S.  Dak.  230.  See  Shields  v.  Lewis, 
(Ky.  1899)  49  S.  W.  Rep.  803. 

12.  Culbertson  v.  Blanchard,  79  Tex.  486. 
See  Shields  v.  Lewis,  (Ky.  1899)  49  S.  W.  Rep. 
803. 
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conflict  as  to  whether  a  previous  tender  is  necessary.  In  some  states  tender 
of  possession  or  reconveyance  is  required,1  while  in  others  it  is  held  unneces- 
sary, though  there  has  been  no  eviction.2  A  surrender  and  offer  to  restore 
possession  after  the  commencement  of  proceedings  is  not  sufficient.3 

Sufficiency  of  Tender.  —  A  tender  of  a  deed  for  the  whole  property,  or  one 
whch  revests  all  interest  received  in  the  vendor,  and  makes  him  whole,  is 
sufficient,4  as  is  a  tender  of  a  quitclaim  deed.5 

The  Offer  to  Rescind  should  be  made  to  the  one  making  the  contract  for  sale, 
although  the  legal  title  is  in  another.0 

The  Vendor  is  Estopped  from  objecting  to  the  form  of  tender  where,  on  the 
offer  of  the  vendee  to  restore  possession,  and  demand  of  money,  he  asks  and 
receives  indulgence.7 

(d)  Compensation  for  Improvements,  Repairs,  and  Taxes  —  Improvements.  —  In  applying 
the  rule  of  status  quo,  equity  will  decree  compensation  to  a  vendee,  who  is 
entitled  to  a  rescission  of  his  contract,  for  permanent  improvements  enhancing 
the  value  of  the  land.8    Where  the  vendor  evicts  the  purchaser,  the  latter  is 


1.  Fraud  —  Tender  Necessary. —  Whitlock  v. 
Denlinger,  59  111.  96;  Nealon  v.  Henry,  131 
Mass.  153;  Hammond  v.  Pennock,  61  N.  Y. 
145;  Yeoman  v.  Lasley,  40  Ohio  St.  190;  Bab- 
cock  v.  Case,  61  Pa.  St.  427,  100  Am.  Dec.  654. 
See  Hill  v.  Wilson,  88  Cal.  92  ;  Roche  v.  Nor- 
fleet,  63  111.  App.  612;  Schneider  v.  Schneider, 
(Iowa  1904)  98  N.  W.  Rep.  159;  Concord  Bank 
v.  Gregg,  14  N.  H.  331. 

2.  Previous  Tender  Unnecessary  —  Alabama. 
—  Younge  v.  Harris,  2  Ala.  108;  Greenlee  v. 
Gaines,  13  Ala.  198,  48  Am.  Dec.  49;  Cullum 
v.  Branch  of  State  Bank,  4  Ala.  35,  37  Am. 
Dec.  725  ;  Parks  v.  Brooks,  16  Ala.  529  ;  Lanier 
v.  Hill,  25  Ala.  558 ;  Bryant  v.  Boothe,  30  Ala. 
314,  68  Am.  Dec.  117;  Garner  v.  Leverett,  32 
Ala.  410;  Bailey  v.  Jordan,  32  Ala.  50;  Martin 
v.  Martin,  35  Ala.  560  ;  Hickson  v.  Lingold,  47 
Ala.  449;  Thompson  v.  Sheppard,  85  Ala.  618; 
Meeks  v.  Garner,  93  Ala.  17;  Perry  v.  Boyd, 
126  Ala.  162,  85  Am.  St.  Rep.  17. 

Georgia.  —  Coffee  v.  Newsom,  2  Ga.  442. 
Indiana.  —  Tarkington   v.   Purvis,    128  Ind. 
182. 

Michigan.  —  Jandorf  v.  Patterson,  90  Mich. 
40.     See  Hanold  v.  Bacon,  36  Mich.  1. 

Minnesota.  —  Kiefer  v.  Rogers,  19  Minn.  32. 

Mississippi.  —  Rimer  v.  Dugan,  39  Miss.  477, 
77  Am.  Dec.  687.  See  Parham  v.  Randolph, 
4  How.  (Miss.)  43s,  35  Am.  Dec.  403. 

Wisconsin.  —  Hansen  v.  Allen,  117  Wis.  61. 

3.  Surrender  After  Suit.  —  Hill  v.  Den,  121 
Cal.  42.  But  see  Shields  v.  Lewis,  (Ky.  1899) 
49  S.  W.  Rep.  803. 

4.  Sufficiency  of  Tender. —  Woodruff  v.  Semi- 
Tropic  Land,  etc.,  Co.,  87  Cal.  275 ;  Hill  v. 
Wilson,  88  Cal.  92 ;  Wilcox  v.  Lattin,  93  Cal. 
588;  Clinkenbeard  v.  Weatherman,  157  Mo. 
105;  Shiffer  v.  Dietz,  (Supm.  Ct.  Spec.  T.)  53 
How.  Pr.  (N.  Y.)  372. 

Although  the  purchaser  has  allowed  the  land 
to  go  to  tax  sale  and  has  encumbered  it  with 
a  mortgage,  an  offer  to  reconvey  it  free  and 
clear  from  any  incumbrance  is  sufficient  in 
equity.     Clapp  v.  Greenlee,  lao  Iowa  586. 

Fraud  —  Return  of  Deed.  —  Roche  v.  Norfleet, 
63  111.  App.  612. 

5.  Quitclaim  Deed.  —  Nealon  v.  Henry,  131 
Mass.  153  ;  Kiefer  v.  Rogers,  19  Minn.  32.  See 
Hoyt  v.  Jones,  31  Wis.  389. 


Written  Offer  to  Surrender  is  equivalent  to  a 
tender  of  a  written  release  or  quitclaim  deed. 
Herberger  v.  Husman,  90  Cal.  583. 

Delivery  to  Clerk. —  The  delivery  of  a  quit- 
claim deed  to  land  sold  by  fraudulent  repre- 
sentations, to  the  clerk  of  the  court  in  which 
an  action  is  brought  against  the  purchaser  for 
recovery  of  the  purchase  price,  is  a  sufficient 
delivery  of  the  property  where  notice  is  given 
to  the  agent  of  the.  vendor.  Concord  Bank  v. 
Gregg,  14  N.  H.  331. 

Tender  in  Court  of  Letters  —  Waiver  of  Record. 
—  Schneider  v.  Schneider,  (Iowa  1904)  98  N. 
W.  Rep.  159. 

6.  To  Whom  Offer  Made.  — -  Elliott  v.  Boaz,  9 
Ala.  772. 

1.  Estoppel  of  Vendor. — Herberger  v.  Husman, 

90  Cal.  583. 

8.  Improvements  —  Alabama.  —  Foster  v. 
Gressett,  29  Ala.  393  ;  Bryant  v.  Boothe,  30  Ala. 
311,  68  Am.  Dec.  117;  Thompson  v.  Lee,  31 
Ala.  292;  Baptiste  v.  Peters,  51  Ala.  158; 
Hawkins  v.  Merritt,  109  Ala.  261. 

California.  —  Worley  v.  Nethercott,  91  Cal. 
512,  25  Am.  St.  Rep.  209;  Latimer  v.  Capay 
Valley  Land  Co.,  137  Cal.  286;  Owen  v. 
Pomona  Land,  etc.,  Co.,  131  Cal.  530. 

Colorado.  —  Florence  Oil,  etc.,  Co.  v.  Mc- 
Candless,  26  Colo.  534. 

Illinois.  —  Ring  v.  Lawless,  190  111.  520; 
Murray  v.  Hill,  60  111.  App.  80.  See  Oard  v. 
Oard,  59  111.  46. 

Indiana.  —  Gage  v.  Pike,  Smith  (Ind.)  145. 
Kentucky.  —  Griffith  v.  Depew,  3  A.  K. 
Marsh.  (Ky.)  177,  13  Am.  Dec.  141  ;  M'Camp- 
bell  v.  M'Campbell,  5  Litt.  (Ky.)  92,  15  An:. 
Dec.  48 ;  Williams  v.  Rogers,  2  Dana  (Ky.) 
374;  Funk  v.  McKeoun,  4  J.  J.  Marsh.  (Ky.) 
162;  Bullock  v.  Bemiss,  1  A.  K.  Marsh. 
(Ky.)  433  ;  Ewing  v.  Handley,  4  Litt.  (Ky.) 
346.  14  Am.  Dec.  140;  Halley  v.  Winchester 
Diamond  Lodge,  97  Ky.  438;  Richardson  v. 
M'Kinson,  Litt.  Sel.  Cas.  (Ky.)  320,  12  Am. 
Dec.  308.  See  also  Tennell  v.  Roberts,  2  J.  J. 
Marsh.  (Ky.)  577;  Breeding  v.  Flannery,  (Ky. 
1890)   14  S.  W.  Rep.  907. 

Louisiana.  —  Aymar  v.  Delmas,  28  La.  Ann. 
582.    See  McKenzie  v.  Bacon,  41  La.  Ann.  6. 

Maryland.  —  Smith   v.    Townshend,   27  Md. 
.368,  92  Am.  Dec.  637. 
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entitled  to  the  value  of  the  beneficial  improvements; 1  but  where  the  vendee 
voluntarily  abandons,  with  no  stipulation  as  to  improvements,  he  is  deemed 
to  have  waived  his  claim  for  compensation.2  The  improvements  must  have 
been  made  in  good  faith,  hence'no  compensation  will  be  decreed  for  those 
made  after  the  institution  of  the  suit  for  rescission,3  unless  the  vendee  was 
entitled  to  retain  the  land  until  final  decree,  and  the  improvements  were 
necessary  to  render  the  possession  beneficial  and  profitable.4  He  is  not 
entitled  to  compensation  for  those  made  when  he  knew  he  would  seek  rescis- 
sion,5 and  where  the  contract  was  obtained  by  the  fraud  of  the  purchaser, 
there  is  conflict  of  authority  as  to  whether  the  claim  for  improvements  will 
be  allowed.  In  some  states  the  claim  is  denied,6  while  in  others  it  is  allowed.7 
The  Measure  of  Compensation  for  Improvements  is  an  amount  equal  to  the  enhance- 
ment in  value  of  the  land  resulting  from  the  improvements,  and  not  their 
cost  or  value.8 

Repairs.  —  Where  a  contract  for  the  sale  of  land  is  abandoned  or  rescinded 
by  the  purchaser  for  default  of  the  vendor,  the  former  may  recover  for  his 
labor  and  materials  used  in  making  repairs  upon  the  property.9 

Taxes.  —  And  where  the  vendee  is  enticled  to  rescission  he  is  also  entitled 
to  be  reimbursed  for  the  taxes  p  ti  1  by  him.10 


Michigan.  —  Hack  v.  Norris,  46  Mich.  587. 

Missouri.  —  Coffman.  v.  Huck,  19  Mo.  435; 
Kirkpatrick  v.  Downing,  58  Mo.  32,  17  Am. 
Rep.  678. 

New  York.  —  Ryder  v.  Wall,  (Supm.  Ct. 
Spec.  T.)  29  Misc.  (N.  Y.)  377. 

North  Carolina.  —  McAlister  v.  Barry,  2 
Hayw.  (3  N.  Car.)  290  ;  Hill  v.  Brower,  76  N. 
Car.  124;  Smith  v.  Stewart,  83  N.  Car.  406; 
Reed  v.  Exum,  84  N.  Car.  430. 

Orgon.  —  Tyler  v.  Cate,  29  Oregon  515. 

South  Carolina.  —  Witherspoon  v.  M'Calla,  3 
Desaus.  (S.  Car.)  245;  Huson  v.  Anderson, 
Rich.  Eq.  Cas.  (S.  Car.)  164. 

Tennessee.  —  Outlaw  v.  Morris,  7  Humph. 
(Tenn.)  262;  Smithson  v.  Inman,  2  Baxt. 
(Tenn.)  88;  Mason  v.  Lawing,  10  Lea  (Tenn.) 
264;  Masson  v.  Swan,  6  Heisk.  (Tenn.)  450; 
Winters  v.  Elliott,  1  Lea  (Tenn.)  676. 

Texas.  —  Patrick  v.  Roach,  21  Tex.  254; 
Moore  v.  Giesecke,  76  Tex.  543 ;  Burwell  v. 
Sollock,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
844;  Van  Zandt  v.  Brantley,  16  Tex.  Civ.  App. 
420.    See  McCarty  v.  Moorer,  50  Tex.  287. 

Virginia.  —  Irick  v.  Fulton,  3  Gratt.  (Va.) 
184. 

West  Virginia.  —  Worthington  v.  Collins,  39 
W.  Va.  406. 

Wisconsin.  —  Mclndoe  v.  Morman,  26  Wis. 
588,  7  Am.  Rep.  96;  Isaacs  v.  Bardon,  114  Wis. 
142. 

In  Moore  v.  Giesecke,  76  Tex.  543,  which  re- 
viewed the  Texas  cases,  holding  that  the  vendee 
might  assert  his  equities  for  improvements 
whenever  the  suit  of  the  vendor  was  for  the 
rescission  of  the  contract,  it  was  said  that  there 
was  no  good  reason  why  the  vendee's  rights 
should  depend  on  the  form  of  the  plaintiff's 
suit,  and  that  in  every  case  in  which  the  vendor 
sued  to  recover  the  land  the  vendee  should  be 
permitted  to  show  that  recovery  should  not  be 
allowed,  and,  if  that  remedy  was  maintainable, 
should  be  permitted  to  show  the  existence  of 
facts  entitling  him  in  equity  to  have  compen- 
sation for  permanent  and  valuable  improve- 
ments. 

Vendee  a  Trespasser.  —  Where  land  was  sold 


which  did  not  belong  to  the  vendor,  the  entry 
of  the  vendee  was  held  a  trespass,  and  no  re- 
covery was  allowed  for  improvements.  Peyton 
v.  Butler,  3  Hayw.  (Tenn.)  141. 

Improvements  May  Be  Removed  Without  In- 
jurying  Freehold.  —  Cutter  v.  Wait,  131  Mich. 
508. 

The  Wisconsin  Statute  allowing  a  counterclaim 
for  improvements,  is  available  only  in  eject- 
ment. Prickett  v.  Muck,  74  Wis.  199.  See  also 
the  title  Improvements,  vol.  16,  p.  96. 

1.  Eviction  by  Vendor. —  Martin  v.  Atkinson, 
7  Ga.  228,  50  Am.  Dec.  403 ;  Blitfch  v.  Ed- 
wards, 96  Ga.  606. 

2.  Rescission  by  Voluntary  Abandonment,  — 
Gillet  v.  Maynard,  5  Johns.  (N.  Y.)  85,  4  Am. 
Dec.  329. 

3.  Good  Faith  Required. —  Thompson  v.  Kil- 
crense,  14  La.  Ann.  340.  See  also  Lillard  v. 
Coffee,  (Tenn.  Ch.  1901)  61  S.  W.  Rep.  1037, 
where  the  improvements  were  held  to  have  been 
made  in  bad  faith,  and  recovery  was  denied, 
the  use  of  the  land  being  equivalent  to  their 
value. 

4.  Foster  v.  Gressett,  29  Ala.  393. 

5.  Neely  v.  Rembert,  71  Ark.  91.  See  Ewing 
v.  Handly,  4  Litt.  (Ky.)  346,  14  Am.  Dec.  140. 

8.  Contract  Obtained  by  Fraud  of  Vendee  — 
Mosely  v.  Miller,  13  Bush  (Ky.)  408;  Linthi- 
cum  v.  Thomas,  59  Md.  574;  Match  v.  Hunt,  38 
Mich.  1. 

7.  McAlister  v.  Barry,  2  Hayw.  (3  N.  Car.) 
290,  15  Fed.  Cas.  No.  8,656;  Chaney  v.  Cole- 
man, 77  Tex.  100.  See  Knox  v.  Earbee,  (Tex. 
Civ.  App.  1896)  ,  5  S.  W.  Rep.  186. 

Deed  Obtained  by  Duress  —  Compensation  Al- 
lowed. —  Reed  v.  Exum,  84  N.  Car.  430. 

8.  See  the  title  Improvements,  vol,  16,  p.  75. 

9.  Repairs.  — -  Rhodes  v.  Stone.  (Ky.  1903)  76 
S.  W.  Rep.  533;  Wright  v.  Haskell,  45  Me.  489  ; 
Farris  v.  Ware,  60  Me.  482;  Ryder  v.  Wall, 
(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  377; 
Thomas  v.  Evans,  105  N.  Y.  601,  59  Am.  Rep. 
519;  Patrick  v.  Roach,  21  Tex.  251.  See  Mc- 
Kenzie  v.  Bacon,  41  La.  Ann.  6. 

10.  Taxes. —  Baptiste  v.  Peters,  51  Ala.  158; 
Rhodes  v.  Stone,  (Ky.  1903)  76  S.  W.  Rep.  533  ; 
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(e)  Accounting  for  Rents  and  Profits.  —  Where  the  vendee  is  entitled  to  a  rescis- 
sion of  the  contract,  in  order  to  place  the  vendor  in  statu  quo,  he  is  charged 
with  the  rents  and  profits  resulting  from  his  use  and  occupation  of  the  land, 
which  are  offset  against  any  claim  he  may  have  against  the  vendor.1  But 
when  the  vendee  reposes  confidence  in  the  vendor,  and  receives  and  enjoys 
the  rents  and  profits  under  the  confident  expectation  that  they  are  his  own, 
and  the  vendor  having  deceived  the  vendee  as  to  title,  no  allowance  is  made 
for  rents  accruing  prior  to  judgment  on  title  bond.3  This  rule  applies  a 
fortiori  when  the  vendee  is  guilty  of  fraud  in  obtaining  title  and  possession, 
and  the  vendor  obtains  rescission.3  The  vendee  is  not  bound  to  pay  rent 
beyond  the  actual  profits  he  has  made,4  and  the  use  of  the  property  is  usually 
helJ  to  be  equivalent  to  the  use  of  the  money;  5  but  this  does  not  seem  to 


Masson  v.  Swan,  6  Heisk.  (Tenn.)  450;  East 
Tennessee  Nat.  Bank  v.  First  Nat.  Bank,  7  Lea 
(Tenn.)  420  ;  Worthington  v.  Collins,  39  W.  Va. 
406;  Hansen  v.  Allen,  117  Wis.  61;  Nelson  v. 
Allen,  117  Wis.  91. 

Rescission  Pending  —  Voluntary  Payment  of 
Taxes  Not  Delinquent.  —  If  pending  an  action 
for  rescission  by  the  vendee  the  vendor  volun- 
tarily pays  taxes  that  were  not  delinquent,  he 
cannot  recover  them  afterwards  from  the  vendee 
who  was  denied  rescission.  Garbes  v.  Roberts, 
98  Wis.  173. 

Failure  of  Consideration. — Upon  the  failure 
of  a  son  to  comply  with  his  agreement  to  fur- 
nish his  father  an  adequate  support,  which  was 
the  consideration  for  the  conveyance,  a  recon- 
veyance of  the  property  was  decreed,  and  no 
reimbursement  for  taxes  was  ordered,  where  that 
was  fully  balanced  by  his  use  of  the  land.  Pen- 
field  v.  Penfield,  41  Conn.  474 ;  Seymour  v. 
Shea,  62  Iowa  708. 

1.  Rents  and  Profits  —  Alabama.  —  Foster  v. 
Gressett,  29  Ala.  393;  Thompson  v.  Lee,  31 
Ala.  292;  Bryant  v.  Boothe,  30  Ala.  311,  68  Am. 
Dec.  117;  Hawkins  v.  Merritt,  109  Ala.  261. 

California.  —  Walker  v.  Sedgwick,  8  Cal. 
398;  Worley  v.  Nethercott,  91  Cal.  512,  25  Am. 
St.  Rep.  209. 

Colorado.  —  Florence  Oil,  etc.,  Co.  v.  Mc- 
Candless,  26  Colo.  534. 

Georgia.  ■ —  Martin  v.  Atkinson,  7  Ga.  228, 
50  Am.  Dec.  403  ;  McDonald  v.  Beall,  55  Ga. 
288.    See  Blitch  v.  Edwards,  96  Ga.  606. 

Illinois.  —  Underwood  v.  West,  52  111.  397  ; 
Ring  v.  Lawless,  190  111.  520. 

Indiana.  —  Gwynne  v.  Ramsey,  92  Ind.  414; 
Gage  v.  Pike,  Smith  (Ind.)  145. 

Kentucky.  —  Talbot  v.  Sebree,  1  Dana  (Ky.) 
56;  Williams  v.  Rogers,  2  Dana  (Ky.)  374; 
Lowry  v.  Cox,  2  Dana  (Ky.)  469  ;  Williams  v. 
Wilson,  4  Dana  (Ky.)  507  ;  Griffith  v.  Depew, 
3  A.  K.  Marsh.  (Ky.)  177,  13  Am.  Dec.  141  ; 
M'Campbell  v.  M'Campbell.  5  Litt.  (Ky.)  92, 
15  Am.  Dec.  48;  Funk  v.  McKeoun,  4  J  J. 
Marsh.  (Ky.)  162;  Bullock  v.  Beemiss,  1  A. 
K.  Marsh.  (Ky.)  433  ;  Ewing  v.  Handley,  4 
Litt.  (Ky.)  346,  14  Am.  Dec.  140;  Glass  v. 
Brown,  6  T.  B.  Mon.  (Ky.)  356;  Caldwell  v. 
White,  5  J.  J.  Marsh.  (Ky.)  107 ;  Taylor  v. 
Porter,  1  Dana  (Ky.)  421,  25  Am.  Dec.  155; 
Ellis  v.  Graves,  5  Dana  (Ky.)  119;  Seamore  v. 
Harlan,  3  Dana  (Ky.)  410  ;  Worthington  v. 
Campbell,  (Ky.  1886)  1  S.  W.  Rep.  714;  Mc- 
Brayer  v.  Thomas,  (Ky.  1901)  64  S.  W.  Rep. 
906;  Rhodes  v.  Stone,  (Ky.  1903)  76  S.  W. 
Rep.  533.    See  also  Tennell  v.  Roberts,  2  J.  J. 


Marsh.  (Ky.)  577 ;  Breeding  v.  Flannery,  (Ky. 
1890)  14  S.  W.  Rep.  907. 

Louisiana.  —  Aymar  v.  Delmas,  28  La.  Ann. 
582.    See  Nash  v.  Parker,  6  Rob.  (La.)  324. 

Maryland.  - — ■  Buchanan    v.   Lorman,    3  Gill 
(Md.)  51;  Wampler  v.  Wolfinger,  13  Md.  337. 
Missouri.  —  Coffman  v.  Huck,  19  Mo.  435. 
New  Mexico.  —  Daly  v.  Bernstein,  6  N.  Mex. 
380. 

North  Carolina.  —  Hill  v.  Brower,  76  N.  Car. 
124;  Smith  v.  Stewart,  83  N.  Car.  406;  Reed  v. 
Exum,  84  N.  Car.  430;  Wood  v.  Wheeler,  106 
N.  Car.  512. 

South  Carolina.  —  Adams  v.  Kibler,  7  S.  Car. 
47 ;  Huson  v.  Anderson,  Rich.  Eq.  Cas.  (S. 
Car.)  164. 

Tennessee.  —  Outlaw  v.  Morris,  7  Humph. 
(Tenn.)  262;  Officer  v.  Murphy,  8  Yerg.  (Tenn.) 
502;  Mason  v.  Lawing,  10  Lea  (Tenn.)  264; 
Masson  v.  Swan,  6  Heisk.  (Tenn.)  450 ;  Win- 
ters v.  Elliott,  1  Lea  (Tenn.)  676 ;  East  Ten- 
nessee Nat.  Bank  v.  First  Nat.  Bank,  7  Lea 
(Tenn.)  420;  Lillard  v.  Coffee,  (Tenn.  Ch. 
1901)  61  S.  W.  Rep.  1037. 

Texas.  —  Terrill  v.  Dewitt,  20  Tex.  256 ; 
Fitzhugh  v.  Franco-Texas  Land  Co.,  81  Tex. 
306 ;  Burwell  v.  Sollock.  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  844;  Van  Zandt  v.  Brant- 
ley, 16  Tex.  Civ.  App.  420. 

Virginia.  —  Irick  v.  Fulton,  3  Gratt.  (Va.) 
184. 

Washington.  —  Ankeny  v.  Clark,  1  Wash. 
549- 

West  Virginia.  —  Worthington  v.  Collins,  39 
W.  Va.  406. 

Wisconsin.  —  Mclndoe  v.  Morman,  26  Wis. 
588,  7  Am.  Rep.  96. 

Vendor  Guilty  of  Fraud  —  No  Accounting  Or- 
dered. —  Tennell  v.  Roberts,  2  J.  J.  Marsh. 
(Ky.)  577- 

2.  Seamore  v.  Harlan,  3  Dana  (Ky.)  411. 
See  Washington  v.  McGee,  3  Dana  (Ky.)  445; 
Ewing  v.  Handley,  4  Litt.  (Ky.)  372,  14  Am. 
Dec.  140. 

3.  Vendee  Guilty  of  Fraud.  —  Fratt  v.  Fiske, 
17  Cal.  380;  Stone  v.  Wood,  85  111.  603; 
Mosely  v.  Miller,  13  Bush  (Ky.)  408;  Kirkpat- 
rick  v.  Atkinson,  4  S.  Car.  126 ;  Chaney  v.  Cole- 
man, 77  Tex.  100. 

4.  Rent  Measured  by  Profits  Made.  —  Richard- 
son v.  M'Kinson,  Litt.  Sel.  Cas.  (Ky.)  320,  12 
Am.  Dec.  308;  Coffman  v.  Huck,  19  Mo.  435; 
Kirkpatrick  v.  Downing,  58  Mo.  32,  17  Am. 
Rep.  678. 

5.  Rent  Equal  to  Interest  on  Money.  —  Wil- 
liams v.  Rogers,  2  Dana  (Ky.)  374;  Halley  v. 
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be  the  rule  where  the  land  is  unproductive.1 

Time  of  Accounting.  —  If  the  plaintiffs  make  no  demand  for  surrender  previous 
to  filing  bill  for  rescission,  the  accounting  for  rents  and  profits  should  date 
from  tnat  time.2  And  where  the  suit  is  by  the  heirs  of  the  grantor,  the 
accounting  should  date  from  his  death,  unless  the  deed  was  fraudulent,  of 
which  the  vendee  had  notice,  in  which  event  he  should  account  from  date  of 
deed  and  taking  of  possession.3 

After  Abandonment  the  vendee  is  not  chargeable  with  rent.4 

(j)  Demand  and  Offer  of  Performance.  —  Where  the  covenants  of  the 
parties  to  the  contract  are  mutual  and  dependent,  neither  is  entitled  to  rescind 
for  the  failure  of  the  other  to  perform,  without  first  putting  him  in  default  by 
tendering  performance  and  demanding  compliance  with  the  contract.5  But 
this  is  only  applicable  to  cases  free  from  fraud.6 

When  Excused.  —  When,  however,  a  party  is  in  default,  and  is  unable  to 
comply  with  his  contract,  it  is  not  necessary  that  the  other  should  offer  to 
perform  his  part  of  the  contract  before  being  entitled  to  rescind.7 

Time  of  Offer.  —  Tender  of  performance  after  the  institution  of  a  bill  for 
rescission  is  too  late.8 

/.  Grounds  of  Rescission  —  (i)  In  General. — The  mere  fact  that  a 
vendee  has  made  a  bad  or  imprudent  bargain  in  the  purchase  of  land  is  no 
ground  for  the  interposition  of  equity  to  relieve  him  from  his  contract.9 

See  infra,  this  title,  VIII.  2.  b.  Recovery  of 
Payments  by  Purchaser ;  (1)  Tender  of  Con- 
sideration and  Demand  of  Performance. 

Demand  of  Notary  Who  Made  Protest  Sufficient. 
—  Bourgeat  u.  Smith,  16  La.  Ann.  467. 

Tender  of  Proper  Deed.  —  Hale  v.  Cravener, 
128  111.  408;  McWilliams  v.  Long,  32  Barb. 
(N.  Y.)  194. 

6.  Thomas  v.  Coultas,  76  111.  494 ;  Maloy  v. 
Berkin,  11  Mont.  138. 

7.  When  Excused.  —  Read  v.  Walfcer,  18  Ala. 
323;  Smith  v.  Blandin,  133  Cal.  441  ;  Wilhelm 
v.  Fimple,  31  Iowa  131,  7  Am.  Rep.  117;  John- 
ston v.  Johnson,  43  Minn.  5  ;  Kerst  v.  Ginder,  1 
Pittsb.  (Pa.)  314;  Eberz  v.  Heisler,  12  Pa. 
Super.  Ct.  388.  See  Simon  v.  Burnett,  8  La. 
Ann.  84.  See  infra,  this  title,  VIII.  2.  b.  Re- 
covery of  Payments  by  Purchaser ;  (1)  Tender 
of  Consideration  and  Demand  of  Performance. 

8.  Time  of  Offer.  —  Wilcox  v.  Lattin.  93  Cal. 
588;  Harding  v.  Olson,  177  111.  298;  Clover  v. 
Gottlieb,  50  La.  Ann.  568.  See  Woodruff  v. 
Semi-Tropic  Land,  etc.,  Co.,  87  Cal.  275. 

9.  Bad  Bargain  Not  Ground  for  Rescission  — 
Arkansas.  —  Thompson  v.  Gossitt,  23  Ark.  175. 

Connecticut.  —  Pollard  v.  Lyman,  1  Day 
(Conn.)  156,  2  Am.  Dec.  63. 

Georgia. —  Collier  v.  Harkness,  26  Ga.  362, 
71  Am.  Dec.  216;  Jordan  v.  Beal,  51  Ga.  602. 
Iowa.  —  Wheatley  v.  Wheatley,  102  Iowa  737. 
Kentucky.  —  Lee  v.  Lee,  2  Duv.  (Ky.)  134. 
Louisiana.  —  Slidell  v.  McCoy,  15  La.  340. 
Mississippi.  —  Foxworth  v.  Bullock,  44  Miss. 
457- 

New  York.  —  Dunn  v.  Chambers,  4  Barb.  (N. 
Y.)  376. 

Texas.  —  Lott  v.  Kaiser,  61  Tex.  665. 
West  Virginia. — Jarrett  v.  Jarrett,    11  W. 
Va.  584. 

Speculative  Bargains.  —  Breckenridge  v.  Wa- 
ters, 5  T.  B.  Mon.  (Ky.)  150,  17  Am.  Dec.  46; 
Hood  v.  Todd,  58  S.  W.  Rep.  783,  22  Ky.  L. 
Rep.  837. 

Executed    Contract.  —  After  the  parties  to  a 
contract  for  the  sale  of  lands  have  gone  so  far 
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Winchester  Diamond  Lodge,  97  Ky.  438 ;  An- 
keny  v.  Clark,  1  Wash.  549. 

1.  Unproductive  Land. —  In  Shields  v.  Bogli- 
olo,  7  Mo.  134,  it  was  held  that  the  use  of  the 
land  was  presumed  to  be  equivalent  to  the  use 
of  the  money,  but  it  was  intimated  that  the 
presumption  would  not  arise  if  the  land  was  un- 
productive. See  Taylor  v.  Porter,  1  Dana  (Ky.) 
421,  25  Am.  Dec.  155. 

2.  No  Demand  for  Rescission  Previous  to  Bill.  — 
Irick  v.  Fulton,  3  Gratt.  (Va.)  184. 

3.  Suit  by  Grantor's  Heirs  —  Fraud.  —  Hack 
v.  Norris,  46  Mich.  587. 

4.  After  Abandonment.  —  Taylor  v.  Porter,  1 
Dana  (Ky.)  421,  25  Am.  Dec.  155. 

5.  Demand  and  Offer  of  Performance — Ala- 
bama. —  Duncan  v.  Jeter,  5  Ala.  604,  39  Am. 
Dec.  342.  See  Le  Bron  v.  Morris,  no  Ala. 
US- 

Illinois.  —  Doggett  v.  Brown,  28  111.  493 ; 
Griffin  v.  Griffin,  163  111.  216;  Augsberg  v. 
Meredith,  101  111.  App.  629. 

Indiana.  —  Shirley  v.  Shirley,  7  Blackf . 
(Ind.)  452. 

Iowa.  —  Walters  v.  Miller,  10  iowa  427  ;  Wil- 
helm v.  Fimple,  31  Iowa  131,  7  Am.  Rep.  117. 

Kansas.  —  Brentnall  'v.  Marshall,  10  Kan. 
App.  488. 

Maine.  —  Appleton  v.  Chase,  19  Me.  74. 
Maryland.  —  Buchanan    v.    Lorman,   3  Gill 
(Md.)  51. 

Mississippi.  —  Hines  v.  Baine,  Smed.  &  M. 
Ch.  (Miss.)  530;  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683  ;  Arther  v.  Pearson,  32  Miss. 
131. 

Nebraska.  —  Pryor  v.  Hunter,  31  Neb.  678. 
North  Dakota.  —  Arnett  v.  Smith,  11  N.  Dak. 
55- 

Oregon.  —  Frink  v.  Thomas,  20  Oregon  265. 

Pennsylvania.  —  Boyd  v.  McCullough,  137  Pa. 
St.  7;  Vankirk  v.  Patterson,  201  Pa.  St.  90. 

Texas.  —  Gregg  v.  English,  38  Tex.  139; 
Hopkins  v.  Dougherty,  29  Tex.  Civ.  App.  318. 

Washington.  —  Duggar  v.  Dempsey,  13  Wash. 
396. 
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(2)  Fraud  and  Misrepresentation  —  (a)  In  General.  — •  There  is  no  fixed  rule 
as  to  what  false  representations  will  constitute  fraud,  which  will  be  ground 
for  rescission  of  a  contract  for  the  sale  of  land,  as  it  necessarily  chpends  on 
the  circumstances  of  the  case,  the  situation  of  the  parties,  and  their  means  of 
information.1  But  the  general  rule  in  cases  of  this  kind  is  that  there  must  be 
a  false  representation  of  a  material  fact  which  was  acted  on  to  the  damage  of 
one  who  was  ignorant  of  its  falsity.3  Although  if  the  representation  is  made 
with  knowledge  of  its  falsity  and  with  the  intent  that  it  should  be  acted  on, 
it  sterns  that  such  elements  are  not  essential  to  rescission,  and  that  the  relief 
will  be  granted  in  cases  where  they  are  wanting.3 

(b)  Representations  of  Fact  — an.  In  General.  —  In  order  for  a  false  representation 
to  amount  to  a  sufficient  cause  for  the  rescission  of  a  contract  for  the  sale  of 


as  to  execute  the  contract  by  the  conveyance  of 
title,  the  transfer  of  possession,  and  the  pay- 
ment or  securing  of  the  purchase  money,  this 
court  will  not  unravel  the  transaction  merely 
to  relieve  against  the  hardship,  or,  even,  great 
injustice  of  an  unequal  bargain.  Wiest  v.  Gar- 
man,  4  Houst.  (Del.)  119. 

1.  No  Fixed  Rule.  —  Walsh  v.  Hall,  66  N. 
Car.  233.  See  generally  the  title  Fraud  and 
Deceit,  vol.  14,  p.  12. 

"  The  misrepresentation,  in  order  to  affect 
the  validity  of  the  contract,  must  relate  to 
some  matter  of  inducement  to  the  making  of 
the  contract,  in  which,  from  the  relative  posi- 
tion of  the  parties  and  their  means  of  informa- 
tion, the  one  must  necessarily  be  presumed  to 
contract  upon  the  faith  and  trust  which  he  re- 
poses in  the  representations  of  the  other  on  ac- 
count of  his  superior  information  and  knowl- 
edge in  regard  to  the  subject  of  the  contract." 
Yeates  v.  Pryor,  1 1  Ark.  58.  See  Wright  V. 
Wright,  51  N.  J.  Eq.  475. 

Value  Determined  by  Arbitrators  —  Partner  of 
Vendee  an  Arbitrator.  —  Where  it  was  agreed 
that  the  value  should  be  determined  by  four 
men,  two  to  be  chosen  by  each  of  the  parties, 
and  one  party  selected  by  the  vendee  was  a 
secret  partner  within  the  purchase,  which  was 
unknown  to  the  vendor,  it  is  such  a  fraud  on 
him  as  will  entitle  him  to  rescind  the  contract. 
Haywood  v.  Marsh,  6  Yerg.  (Tenn.)  69. 

2.  Representation  as  to  Material  Fact  —  Eng- 
land.—  Jennings  v.  Broughton,  5  De  G.  M.  & 
G.  126;  Arkwright  v.  Newbold,  17  Ch.  D.  320; 
Redgrave  v.  Hurd,  20  Ch.  D.  1. 

United  States.  —  Smith  v.  Richards,  13  Pet. 
(U.  S.)  26  ;  Mason  v.  Crosby,  1  Woodb.  &  M. 
(U.  S.)  342  ;  Smith  v.  Babcock,  2  Woodb.  &  M. 
(U.  S.)  246;  Hough  v.  Richardson,  3  Story  (U. 
S.)  659 ;  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247.  See  Tufts  v.  Tufts,  123  U.  S. 
76. 

Alabama.  —  Elliott  v.  Boaz,  9  Ala.  772; 
Foster  v.  Gressett,  29  Ala.  393  ;  Cofer  v.  Moore, 
87  Ala.  705  ;  Griel  v.  Lomax,  89  Ala.  420 ; 
Lockwood  v.  Fitts,  90  Ala.  150;  New  Orleans, 
etc.,  Coal,  etc.,  Co.  v.  Musgrove,  90  Ala.  428. 

Arkansas.  —  Grider  v.  Clopton,  27  Ark.  244. 

California.  —  Funded  Debt  Com'rs  v. 
Younger,  29  Cal.  172;  Dow  v.  Swain,  125  Cal. 
674. 

Georgia.  —  Leyden  v.  Hickman,  75  Ga.  684. 
Illinois.  —  See  Lockridge  v.  Foster,  5  111.  569. 
Tnwa.  —  Mohler  v.  Carder,  73  Iowa  582. 
Kentucky.  —  Ruffner  v.  Ridley,  81  Ky.  165. 


Maine.  —  Pratt  v.  Philbrook,  33  Me.  17. 
Minnesota.  —  Lofgren  v.  Peterson,  54  Minn. 
343- 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443. 

New  Jersey.  —  Eibel  v.  Von  Fell,  55  N.  J. 

Eq.  670. 

New  York.  —  White  v.  Loudon,  90  Hun  (N. 
Y.)  218,  8  Misc.  (N.  Y.)  106. 

North  Carolina.  —  Walsh  v.  Hall,  66  N.  Car. 
233;  Etheridge  v.  Vernoy,  70  N.  Car.  713;  Hill 
v.  Brower,  76  N.  Car.  124. 

Ohio.  —  Spencer  v.  King,  5  Ohio  Dec.  113., 

Pennsylvania.  —  Sutton  v.  Morgan,  158  Pa. 
St.  204,  38  Am.  St.  Rep.  841. 

Texas.  —  Dean  v.  Ingle,  1  Tex.  Unrep.  Cas. 
186;  Neil  v.  Yager,  22  Tex.  Civ.  App.  628. 

Virginia.  —  Hull  v.  Fields,  76  Va.  594;  Lowe 
v.  Trundle,  78  Va.  65  ;  McMullin  v.  Sanders, 
79  Va.  356;  Lake  v.  Tyree,  90  Va.  719;  Wilson 
v.  Carpenter,  91  Va.  183,  50  Am.  St.  Rep.  824; 
Watkins  v.  West  Wytheville  Land,  etc.,  Co.,  92 
Va.  1  ;  Max  Meadows  Land,  etc.,  Co.  v.  Brady, 
92  Va.  71  ;  Grosh  v.  Ivanhoe  Land,  etc.,  Co.,  95 
Va.  161  ;  Trammel!  v.  Aslnvorth,  99  Va.  646. 

And  see  generally  the  title  Fraud  and  De- 
ceit, vol.  14,  p.  59  et  seq. 

Such  representations  "  to  amount  to  fraud 
must  be  of  a  decided  and  reliable  character, 
holding  out  inducements  to  make  the  contract 
calculated  to  mislead  the  purchaser  and  induce 
him  to  buy  on  the  faith  and  confidence  of  such 
representations,  and  in  the  absence  of  the  means 
of  information  to  be  derived  from  his  own  ob- 
servation and  inspection,  and  from  which  he 
could  draw  conclusions  to  guide  him  in  making 
the  contract  independent  of  the  representations 
of  the  vendor."    Yeates  v.  Pryor,  11  Ark.  58. 

Evidence  of  Similar  Representations  to  Others.  — 
Statements  of  representations  to  others  similar 
to  the  ones  in  controversy,  made  about  the  same 
time,  are  admissible  as  persuasive  evidence, 
showing  the  trend  of  vendor's  mind.  Wilson 
v.  Carpenter,  91  Va.  183,  50  Am.  St.  Rep.  824. 

An  Agreement  for  Certain  Damages  in  case  of 
breach  of  part  of  a  contract,  will  not  prevent 
rescission  of  entire  contract  for  fraudulent  rep- 
resentation. Ingram  v.  Abbott,  14  Tex.  Civ. 
App.  583. 

Evidence  is  Admissible  to  show  that  the  rep- 
resentations on  which  the  contract  was  made 
were  true.    Seis  v.  Plaisantin,  52  N.  Y.  App. 

Div.  206. 

3.  See  infra,  this  section,  (/)  Knowledge  and 

Intent. 
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land  it  must  be  a  statement  of  a  past  or  existing  fact,  as  distinguished  from 
opinions,  intentions,  and  promises.' 

bb.  Promises  and  Declarations  of  Intention.  —  In  accordance  with  the  rule  that 
in  order  to  rescind  a  contract  for  the  sale  of  land  because  of  misrepresentation, 
it  must  have  been  in  regard  to  a  fact,  it  has  been  held  that  statements  of 
intention,  or  promises  relating  to  the  future,  though  never  carried  out,  are  not 
sufficient  grounds  for  the  rescission  of  the  contract.8  The  authorities  are  in 
conflict  as  to  whether  the  making  of  the  promise  with  no  intention  at  the  time 
of  fulfilling  it  constitutes  sufficient  cause  for  rescission.3 

Intentions  of  Third  Persons.  —  But  it  has  been  held  that  a  false  representation  of 
the  intention  of  a  third  person  to  make  improvements  would  render  the 
contract  voidable.4 

cc  Statements  of  Opinion  —  (ad)  In  General. — There  is  no  doubt  that  a  vendee, 
in  the  absence  of  a  trust  relation,  is  not  entitled  to  rely  on  mere  expressions 
of  opinion  by  the  vendor,  and  if  he  does  so,  and  the  opinion  proves  to  be  an 
erroneous  one,  he  cannot  treat  it  as  a  fraud  for  the  purpose  of  rescinding  the 
contract.5  But  an  opinion  may  amount  to  an  affirmation  and  be  an  induce- 
ment, as  where  the  parties  are  not  dealing  on  equal  terms.6 

(bb)  As  to  Title.  —  Thus  general  statements  by  the  vendor  as  to  the  goodness 
and  validity  of  his  title  are  usually  made  and  understood  as  mere  expressions 
of  belief  or  opinion,  and  under  the  rule  that  simplex  comrncndatio  non  obligat, 
if  the  titles  proves  invalid  no  relief  will  be  granted  from  the  contract  for  that 
cause  alone,7  especially  where  the  vendor  discloses  his  title  and  all  the  facts 
known  to  him  concerning  it.8 


1.  Representations  of  Fact.  —  Lockwood  v. 
Fitts,  90  Ala.  150;  Lawrence  v.  Gayetty,  78  Cal. 
126,  12  Am.  St.  Rep.  29;  Adams  v.  Schiffer,  11 
Colo.  15,  7  Am.  St.  Rep.  202;  Perkins  v. 
Lougee,  6  Neb.  220 ;  Masterton  v.  Beers,  6 
Robt.  (N.  Y.)  368.  See  Wise  v.  Fuller,  29  N. 
J.  Eq.  257.  See  generally  the  title  Fraud  and 
Deceit,  vol.  14,  p.  33. 

2.  Promises  and  Declarations  of  Intention.  — 
Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  96  Ala.  515, 
38  Am.  St.  Rep.  116;  Day  v.  Ft.  Scott  Invest., 
etc.,  Co.,  153  111.  293;  Burt  v.  Bowles,  69  Ind. 
1  ;  Ryan  v.  Middlesborough  Town  Lands  Co.,  106 
Ky.  181  ;  Jones  v.  Middlesborough  Town  Lands 
Co.,  106  Ky.  194;  Decatur  Mineral,  etc.,  Co.  v. 
Friedman,  108  Ky.  189;  Pine  Mountain  Iron, 
etc.,  Co.  v.  Ford,  (Ky.  1899)  50  S.  W.  Rep.  27; 
Chicago,  etc.,  R.  Co.  v.  Titterington,  84  Tex. 
218,  31  Am.  St.  Rep.  39;  Buena  Vista  Co.  v. 
Billmyer,  48  W.  Va.  382. 

Future  Improvements.  —  Moore  v.  Barksdale, 
(Va.  1896)  25  S.  E.  Rep.  529;  Lambert  v. 
Crystal  Spring  Land  Co.,  (Va.  1897)  27  S.  E. 
Rep.  462 ;  Slothower  v.  Oak  Ridge  Land  Co., 
(Va.  1897)  27  S.  E.  Rep.  466;  Anderson  v. 
Creston  Land  Co.,  96  Va.  257;  West  Seattle 
Land,  etc.,  Co.  v.  Herren,  16  Wash.  665;  Buena 
Vista  Co.  v.  Billmyer,  48  W.  Va.  382. 

Operation  of  Street  Railway  No  Promise  to  Con- 
tinue in  Future.  —  Day  v.  Ft.  Scott  Invest, 
etc.,  Co.,  153  111.  293. 

Evidence  of  Promises  to  Be  Performed  in  the 
Future  are  admissible  only  for  the  purpose  of 
showing  actual  fraud,  and  to  have  this  effect  it 
must  appear  that  the  promisor  had  no  intention 
to  perform  at  the  time  they  were  made.  Nel- 
son v.  Shelby  Mfg.,  etc.,  Co.,  96  Ala.  515,  38 
Am.  St.  Rep.  116.  See  generally  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12. 

3.  Promise  Made  with  No  Intention  of  Perform- 
ance —  Good  Ground.  —  Nelson  v.  Shelby  Mfg., 
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etc.,  Co.,  96  Ala.  515,  38  Am.  St.  Rep.  116; 
Chicago,  etc.,  R.  Co.  v.  Titterington,  84  Tex. 
218,  31  Am.  St.  Rep.  39.  Contra,  Farris  v. 
Strong,  24  Colo.  107. 

4.  Intentions  of  Third  Persons.  —  Kertz  v.  Dun- 
lop,  13  Ind.  277. 

5.  Statements  of  Opinion  —  In  General — Ala- 
bama. —  Camp  v.  Camp,  2  Ala.  632,  36  Am.  Dec. 
423  ;  Bradfield  v.  Elyton  Land  Lo.,  93  Ala.  527. 

California.  —  Owen  v.  Pomona  Land,  etc., 
Co.,  131  Cal.  530;  Lloyd  v.  Kehl,  132  Cal.  107. 

Illinois.  —  Tuck  v.  Downing,  76  111.  71. 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443. 

North  Carolina.  —  Walsh  v.  Hall,  66  N.  Car. 
233- 

Tennessee.  —  Maney  v.  Porter,  3  Humph. 
(Tenn.)  347. 

Virginia.  —  Wren  v.  Moncure,  95  Va.  369. 

See  Wise  v.  Fuller,  29  N.  J.  Eq.  257.  See 
generally  the  title  Fraud  and  Deceit,  vol.  14, 
p.  34- 

6.  Parties  Not  Dealing  on  Equal  Terms.  — 

Grim  v.  Byrd,  32  Gratt.  (Va.)  293. 

7.  Representations  as  to  Title  — »■  Alabama. — 
Saltonstall  v.  Gordon,  33  Ala.  149. 

Arkansas.  —  Fitzhugh  v.  Davis,  46  Ark.  337. 

California. — ■  Choate  v.  Hyde,  129  Cal.  580. 

Illinois.  —  Drake  v.  Latham,  50  111.  270 ; 
Bond  v.  Ramsey,  89  111.  29. 

Indiana.  —  Conwell  v.  Clifford,  45  Ind.  393. 

Kentucky.  —  English  v.  Thomasson,  82  Ky. 
280. 

Oregon.  —  Fellows  v.  Evans,  33  Oregon  30. 
Texas.  —  Hawkins  v.  Wells,    17   Tex.  Civ. 
App.  360. 

8.  Disclosure  of  Title  by  Vendor.  —  Jasper  v. 
Hamilton,  3  Dana  (Ky.)  280. 

Knowledge  of  Title.  —  As  the  son-in-law  of  a 
deceased  vendor  of  land  will  be  presumed  to 
know,  as  well  as  a  vendee  of  the  first  vendee. 
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(cc)  As  to  Value  and  Quality.  —  Statements  by  a  vendor  of  land  as  to  its  value 
and  quality  are  usually  made  as  mere  expressions  of  opinion,  and  are  not 
regarded  as  warranties  on  which  the  vendee  may  rely,  and  for  exaggerations 
in  these  respects  the  contract  will  not  be  avoided,  there  being  no  relation  of 
confidence  between  the  parties,  and  no  fraud,1  unless  the  representations  are 
grossly  and  palpably  false.2  But  expressions  as  to  the  value  of  property  may 
become  representations  of  fact  on  which  the  purchaser  may  rely  when  it  is  a 
matter  peculiarly  within  the  vendor's  knowledge,3  as  where  the  vendee  lives 
at  a  distance  from  the  land,4  or  is  prevented  from  making  an  examination  by 
the  fraud  of  the  vendor,3  and  when  the  vendor  has  been  in  actual  possession 
and  cultivation,  and  professes  to  speak  from  actual  results." 

(dd)  As  to  Quantity  and  Location. —  Expressions  of  opinion  as  to  the  amount  of 
land  and  the  desirability  of  its  location  are  likewise  held  not  representations 
of  fact  on  which  the  vendee  may  rely.7 


whether  the  legal  title  was  in  the  vendor  or  not, 
the  assertion  by  such  vendee  that  the  legal  title 
was  in  the  father-iri-law  will  not  be  considered 
as  made  with  a  design  to  deceive,  or  to  have 
produced  deception.  Bell  v.  Vance,  Litt.  Sel. 
Cas.  (Ky.)  108. 

1.  Value  and  Quality  —  United  States.  — - 
Southern  Development  Co.  v.  Silva,  125  U.  S. 
247. 

Alabama.  —  Lockwood  v.  Fitts,  90  Ala.  150. 

California.  —  Owen  v.  Pomona  Land,  etc., 
Co.,  131   Cal.  530. 

Colorado.  —  People  v.  Tynon,  2  Colo.  App. 
131. 

Georgia.  —  Collier  v.  Harkness,  26  Ga.  362, 
71  Am.  Dec.  216. 

Illinois.  —  Schramm  v.  O'Connor,  98  111.  539; 
Evans  v.  Gerry,  174  111.  595. 

Indiana.  —  Cagney  v.  Cuson,  77  Ind.  494. 

Iowa.  —  Longshore  v.  Jack,  30  Iowa  298; 
Lucas  v.  Crippen,  76  Iowa  507. 

Kentucky.  —  Seng  v.  Keller,  (Ky.  1896)  37 
S.  W.  Rep.  581. 

Missouri.  —  Stevens  v.  Rainwater,  4  Mo. 
App.  292. 

Nebraska.  —  Nostrum  v.  Halliday,  39  Neb. 
828. 

New  York.  —  Speiglemyer  v.  Crawford,  6 
Paige  (N.  Y.)  254  ;  Ellis  v.  Andrews,  56  N.  Y. 
83,  15  Am.  Rep.  379;  Titus  v.  Poole,  145  N. 
Y.  414;  Seis  v.  Plaisantin,  s2  N.  Y.  App.  Div. 
206 ;  Taylor  v.  Fleet,  4  Barb.  (N.  Y.)  95  ; 
White  v.  Loudon,  90  Hun  (N.  Y.)  218;  Hutch- 
inson v.  Brown,  Clarke  (N.  Y.)  408. 

North  Carolina.  —  Conly  v.  Coffin,  115  N. 
Car.  563. 

Ohio.  —  Spencer  v.  King,  5  Ohio  Dec.  113. 

Tennessee.  —  McElya  v.  Hill,  105  Tenn.  319. 

Washington.  ■ —  Baker-Boyer  Nat.  Bank  v. 
Hughson,  5  Wash.  100. 

Wisconsin.  —  Suessenguth  v.  Bingenheimer, 
40  Wis.  370. 

As  was  said  in  Miller  v.  Craig,  36  111.  109, 
the  vendor  "  has  a  right  to  exalt  the  value  of 
his  own  property  to  the  highest  point  his  an- 
tagonist's credulity  may  bear,  and  depreciate 
that  of  the  opposing  party.  This  is  the  daily 
practice,  and  no  one  has  ever  supposed  that 
such  boastful  assertions,  or  highly  exaggerated 
description,  amounted  to  fraudulent  misrepre- 
sentation or  deceit." 

But  in  Pitts  v.  Cottingham,  9  Port.  (Ala. J 
675,    it    was    said    that    rescission    would  be 
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granted  for  false  representations  as  to  value 
"  where  there  is  a  positive  representation, 
essentially  material  to  the  subject  in  question, 
and  which,  at  the  same  time,  is  false  in  fact." 

Present  or  Future  Value.  —  A  naked  assertion 
by  the  vendor  as  to  the  present  or  future  value 
of  property  does  not  imply  knowledge,  but  must 
n  cessarily  be  understood  by  the  purchaser  as 
a  mere  matter  of  judgment  or  opinion.  Speigle- 
myer v.  Crawford,  6  Paige  (N.  Y.)  254. 

Statement  of  Expectation  to  Sell  at  Advance.  — 
Spence  v.  Geilfuss,  89  Wis.  499. 

Quantity  of  Ore  in  Mine  —  Prospective  Divi- 
dends. —  Crocker  v.  Manley,  164  111.  282,  56 
Am.  St.  Rep.  196. 

Improvements  and  Crops.  —  Wiest  v.  Garman, 
4  Houst.  (Del.)  119. 

Value  Affected  by  Future  Improvements  on 
Neighboring  Property.  —  Joseph  v.  Decatur  Land, 
etc.,  Co.,  102  Ala.  346. 

2.  Grossly  and  Palpably  False.  —  Marshall  v. 
Lewis,  4  Litt.  (Ky.)  140. 

3.  Matter  Peculiarly  Within  Vendor's  Knowl- 
edge. —  McClellan  v.  Scott,  24  Wis.  81. 

A  statement  that  a  corporation  had  pur- 
chased fifty  acres,  containing  very  valuable 
claims,  some  of  which  were  in  full  operation 
and  making  large  daily  returns,  is  material. 
In  re  Reese  River  Silver  Min.  Co.,  L.  R.  2  Ch. 
604. 

The    Vendor    May    Rescind    for  fraudulent 

representations  by  the  vendee  as  to  value  of 
consideration.  Cabiness  v.  Holland,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  63. 

4.  Vendee  Living  at  Distance.  —  Sherwood  v. 
Salmon,  5  Day  (Conn.)  439,  5  Am.  Dec.  167; 
Byers  v.  McNeil,  (Iowa  1898)  76  N.  W.  Rep. 
685;  Sykes  v.  Reiher,  (Iowa  1902)  91  N.  W. 
Rep.  920  ;  Swimm  v.  Bush,  23  Mich.  99  ;  Match 
v.  Hunt,  38  Mich.  1  ;  McKnight  v.  Thompson, 
39  Neb.  752;  White  v.  Loudon,  90  Hun  (N. 
Y.)  218;  Daiker  v.  Strelinger,  28  N.  Y. 
App.  Div.  220 ;  Creamer  v.  Ingalls,  89  Wis. 
112. 

\mount  of  Timber,  etc.  —  Vendor  Notified  that 
Reliance  Would  be  Placed  on  Statement.  —  White 
v.  Sutherland,  64  111.  181.  See  Cox  v.  Mont- 
gomery. 36  111.  396. 

5.  Examination  Prevented  by  Artifice, —  Mc- 
Knight v.  Thompson.  39  Neb.  752. 

6.  Statement  Based  on  Actual  Results.  —  Wright 
v.  Wright,  37  Mich.  55. 

7.  Quantity  and  Location.— Spencer  v.  King, 
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(c)  Materiality  of  Representation  and  Right  to  Rely  Thereon — aa.  In  General. —  Unless 
the  representation  is  in  reference  to  a  fact  which  is  material  to  the  contract, 
and  on  which  a  reasonably  prudent  man  may  rely,  the  contract  will  not  be 
rescinded,  though  such  representation  was  relied  on  and  furnished  the  main 
inducement  to  the  contract.1 

bb.  Representations  as  to  Title.  —  If  the  representations  of  the  vendor  with 
reference  to  his  title  are  not  mere  expressions  of  opinion  and  commendation, 
but  are  positive  statements  of  fact,  made  with  the  intention  that  they  should 
be  relied  on,  the  vendee  may  rely  thereon,  and  if  they  prove  false  may  rescind 
the  contract.* 


5  Ohio  Dec.  113;  Baker-Boyer  Nat.  Bank  v. 
Hughson,  s  Wash.  100. 

Amount  of  Timber  on  Land.  —  Longshore  v. 
Jack,  30  Iowa  298. 

1.  Materiality  of  Representation  —  England.  — 
Redgrave  v.  Hurd,  20  Ch.  D.  1. 

United  States.  —  Mason  v.  Crosby,  1  Woodb. 

6  M.  (U.  S.)  342 ;  Doggett  v.  Emerson,  3 
Story  (U.  S.)  700. 

Illinois.  —  Grant  v.  Fellows,  58  111.  242 ; 
Elder  v.  Sabin,  66  111.  126;  Tuck  v.  Downing, 
76  III.  71- 

Kentucky.  —  Winston  v.  Gwathmey,  8  B. 
Mon.  (Ky.)  19. 

Michigan.  —  Beebe  v.  Birkett,  109  Mich.  663. 

Minnesota.  —  Huffman  v.  Long,  40  Minn. 
473- 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443  ;  Foxworth  v.  Bullock,  44  Miss. 
457- 

Missouri.  —  Lewis  v.  Brookdale  Land  Co., 
124  Mo.  672. 

Tennessee.  —  Leiker  v.  Henson,  (Tenn.  Ch. 
1896)  41  S.  W.  Rep.  862. 

Texas.  —  Moore  v.  Cross,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  122. 

Representation  as  to  Value  of  Consideration  by 
Vendee.  —  Meyers  v.  Funk,  56  Iowa  52  ;  Graham 
v.  Moffett,  119  Mich.  303,  75  Am.  St.  Rep.  393; 
Ingram  v.  Abbott,  14  Tex.  Civ.  App.  583. 

Statement  as  to  Amount  of  Foreign  Capital 
Invested  in  Neighborhood.  —  Wilson  v.  Carpen- 
ter. 01  Va.  183,  50  Am.  St.  Rep.  824. 

The  Materiality  of  a  Representation  Depends 
on  the  influence  it  has  on  the  mind  of  the 
party,  and  not  on  its  effect  on  the  value  or  the 
price.  Masterton  v.  Beers,  6  Robt.  (N.  Y.) 
368. 

Purchaser's  Estimate  of  Materiality.  —  While 
it  is  incumbent  on  the  purchaser  to  show  that 
a  misdescription,  not  obviously  injurious,  re- 
lates to  a  fact  which  materially  induced  him 
to  make  the  purchase,  when  this  is  made  ap- 
parent, much  weight  should  be  given  to  the 
purchaser's  own  estimate  of  how  far  the  de- 
ficiency, in  the  light  of  his  own  judgment  and 
calculations,  would  affect  the  purposes  he 
sought  to  accomplish  in  procuring  the  property. 
Keating  v.  Price,  58  Md.  532. 

Representation  that  Vendee  Was  a  Man  with 
wife  and  two  children  is  material,  when  the 
vendee  was  a  Catholic  church.  Thompson  v. 
Barry,  184  Mass.  429. 

Political,  Religious,  and  Business  Standing  of 
Vendor.  —  Representations  by  a  vendor  that  he 
has  been  governor  of  the  state,  was  a  member 
of  the  church,  and  president  of  a  bank  and 
railroad  company,  even  if  false  are  no  ground 


29  C.  of  L. — 42 


for  rescission.  Farnsworth  v.  Duffner,  142 
U.  S.  43- 

Admissibility  of  Evidence.  —  In  a  suit  to 
rescind  the  sale  of  a  mill  for  false  representa- 
tions as  to  the  patronage  of  the  mill  at  time 
of  sale,  evidence  of  the  patronage  at  time  pos- 
session was  taken  is  immaterial.  Todd  v. 
Fambro,  62  Ga.  664. 

2.  Representations  as  to  Title  —  England.  — 
Hart  v.  Swaine,  7  Ch.  D.  42. 

United  States.  —  Linn  v.  Green,  17  Fed.  Rep. 
407. 

Alabama.  —  Younge  v.  Harris,  2  Ala.  108; 
Greenlee  v.  Gaines,  13  Ala.  198,  48  Am.  Dec. 
49;  Smith  v.  Robertson,  23  Ala.  312;  Bailey  v. 
Jordon,  32  Ala.  50 ;  Orendorff  v.  Tallman,  90 
Ala.  441  ;  Baker  v.  Maxwell,  99  Ala.  558.  See 
Scott  v.  Macy,  3  Ala.  250. 

Arkansas.  — ■  Diggs  v.  Kirby,  40  Ark.  420. 
.Iowa.  —  Ballou  v.  Lucas,  59  Iowa  22. 
Maryland.  —  Gunby  v.  Sluter,  44  Md.  237. 
Massachusetts.  —  Hogan    v.     Wixted,  138 
Mass.  270. 

Minnesota.  —  Bullitt  v.  Farrar,  42*Minn.  8, 
18  Am.  St.  Rep.  485. 

Mississippi.  —  Rimer  v.  Dugan,  39  Miss.  477, 
77  Am.  Dec.  687. 

Missouri.  —  Holland  v.  Anderson,  38  Mo.  55  ; 
Langdon  v.  Green,  49  Mo.  363. 

Oregon.  — ■  Vaughn  v.  Smith,  34  Oregon  54. 
Tennessee.  —  Johnson  v.  Pryor,  5  Hayw. 
(Tenn.)  243;  Woods  v.  North,  6  Humph. 
(Tenn.)  309,  44  Am.  Dec.  312;  Merriman  v. 
Norman,  9  Heisk.  (Tenn.)  269 ;  McWhirter  v. 
Swaffer,  6  Baxt.  (Tenn.)  342. 

Texas.  —  York  v.  Gregg,  9  Tex.  85  ;  Hays  v. 
Bonner,  14  Tex.  629;  Green  v.  Chandler,  25 
Tex.  148 ;  Rhode  v.  Alley,  27  Tex.  443 ;  Cross 
v.  Freeman,  19  Tex.  Civ.  App.  428. 

West  Virginia.  —  Spencer  v.  Sandusky,  46 
W.  Va.  582. 

A  mere  reference  by  the  vendor  to  the  prop- 
erty as  "  my  land,"  in  general  conversations 
with  the  vendee,  will  not  support  an  action  for 
rescission  as  a  fraudulent  representation  that 
the  vendor  has  good  title,  even  though  the 
vendee  may  testify  that  he  relied  on  such 
representations.     Reuter  v.  Lawe,  86  Wis.  106. 

Question  of  Law  or  Fact.  —  The  question  as  to 
materiality  of  the  defect,  where  it  depends  on 
and  is  an  inference  to  be  drawn  from  circum- 
stances, is  a  question  of  fact  for  the  jury;  but 
where  it  turns  on  the  construction  of  a  con- 
tract and  no  special  circumstances  need  be 
taken  into  account,  it  is  a  question  of  law  for 
the  court.  Place  v.  Dudley,  41  N.  Y.  App. 
Div.  540. 
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cc.  Representations  as  to  Rental.  —  A  false  representation  by  the  vendor  as  to 
the  amount  of  rental  which  the  property  commanded,  is  such  a  material 
matter  as  the  vendee  is  entitled  to  rely  on,  and  for  which  he  may  rescind 
the  agreement.1 

dd.  Representations  as  to  Quantity.  —  Representations  by  the  vendor  as  to  the 
amount  of  land  to  be  sold,  if  not  mere  expressions  of  opinion,  may  be  relied 
on  by  the  purchaser,  and  if  false,  rescission  will  be  decreed.2  The  right  to 
rescind  cannot  be  defeated  by  the  vendor's  subsequently  acquiring  enough 
adjacent  land  to  make  up  the  deficiency.3  When  the  sale  is  by  the  acre  a 
misrepresentation  of  the  number  of  acres  will  be  presumed  to  be  an  innocent 
mistake,  and  is  not  evidence  of  fraud.4 

ee.  Representations  as  to  Location  and  Boundaries.  —  Positive  representations  of 
fact  by  the  vendor  as  to  the  location  and  boundaries  of  land,  may  be  relied 
on  by  the  vendee,  and  if  false,  constitute  sufficient  grounds  for  rescinding 
the  sale.* 

ff.  Representations  as  to  Value.  —  In  some  cases  representations  as  to  value 
are  regarded  as  material  facts  on  which  the  vendee  may  rely.6 


Acts  of  Vendor  May  Disprove  Charge  of  Fraud. 

—  Bush  v.  Marshall,  6  How.  (U.  S.)  284. 
Statement  of  Advice  by  Able  Lawyers  —  Ques- 
tion One  of  Doubt.  —  Banner  v.  Rosser,  96  Va. 
238. 

In  Case  of  Actual  Fraud  Vendee  Not  Compelled 
to  Take  After-acquired  Title.  —  McWhirter  v. 
Swaffer,  6  Baxt.  (Tenn.)  342. 

1.  Amount  of  Rental.  —  Wood  v.  Keep,  1  F. 
&  F.  331  ;  Roy  v.  Rastoul,  10  Quebec  Super.  Ct. 
44;  Briggs  v.  Dunne,  168  111.  226;  Miller  v. 
Voorheis,  115  Mich.  356;  Phillips  v.  Conklin, 
58  N.  Y.  682;  Seis  v.  Plaisantin,  52  N.  Y.  App. 
Div.  206. 

Desirability  of  Tenant.  —  A  false  statement 
that  the  property  (a  hotel)  was  let  to  a  most 
desirable  tenant,  if  inducing  the  purchase,  is 
ground  for  rescission.  Smith  v.  Land,  etc., 
Corp.,  28  Ch.  D.  7. 

2.  Representations  as  to  Quantity  —  Arkansas. 

—  Neely  v.  Rembert,  71  Ark.  91. 
California.  —  Quarg  v.  Scher,  136  Cal.  406. 
Kentucky.  —  Daniel  v.   Pogue,   Sneed  (Ky.) 

98,  2  Am.  Dec.  708. 

Missouri.  ■ —  Holland  v.  Anderson,  38  Mo.  55  ; 
Langdon  v.  Green,  49  Mo.  363 ;  McGhee  v. 
Bell,  170  Mo.  121. 

New  York.  —  Morris  Canal  Co.  v.  Emmett, 
9  Paige  (N.  Y.)  168,  37  Am.  Dec.  388;  Bel- 
knap v.  Sealey,  14  N.  Y.  143,  67  Am.  Dec.  120. 

Oregon.  —  Failing  v.  Osborne,  3  Oregon  498. 

Texas.  —  Hatch  v.  De  La  Garza,  7  Tex.  60. 

Virginia.  —  Spoor  v.  Tilson,  97  Va.  279. 

3.  Adjacent  Land  Tendered.  —  Yost  v.  Shaffer, 
3  Ind.  331,  56  Am.  Dec.  509. 

4.  Sale  by  Acre.  —  Marshall  v.  Lewis,  4  Litt. 
(Ky.)  143. 

5.  Location  and  Boundaries — Alabama. — Cal- 
loway v.  McElroy,  3  Ala.  406 ;  Lockwood  v. 
Fitts,  90  Ala.  150. 

Illinois.  —  Higgins  v.  Bicknell,  82  111.  502 ; 
Vandyke  v.  Walters,  88  111.  444. 

Indiana.  —  Cowger  v.  Gordon,  4  Blackf. 
(Ind.)  no. 

Kentucky.  —  Daniel  v.  Pogue,  Sneed  (Ky.) 
98,  2  Am.  Dec.  708. 

Missouri.  —  Holland  v.  Anderson,  38  Mo.  55; 
Langdon  v.  Green,  49  Mo.  363  ;  McGhee  v.  Bell, 
170  Mo.  121. 


Virginia.  —  Spoor  v.  Tilson,  97  Va.  279. 
Wisconsin.  —  Risch   v.   Von    Lillienthal,  34 
Wis.  250;  Nelson  v.  Allen,  117  Wis.  91. 

Lines  Represented  as  Including  Cleared  and 
Rich  Land.  —  Elliott  v.  Boaz,  9  Ala.  772 ;  Griggs 
v .  Woodruff,  14  Ala.  9 ;  Cooper  v.  Merritt,  30 
Ark.  686;  Fisher  v.  Probart,  5  Hayw.  (Tenn.) 
75- 

Thus,  where  the  vendor  of  land  represented 
to  the  subsequent  purchaser  that  an  open  un- 
marked line  would  run  so  as  to  include  a  field 
of  forty  acres  of  rich  bottom  land  in  an  ad- 
joining tract,  worth  more  than  the  residue  pro- 
posed to  be  sold,  which  was  an  inducement  to 
the  purchase  and  was  false,  and  of  which  he 
was  informed  when  he  made  it,  it  will  be  suffi- 
cient ground  for  chancery  to  rescind.  Camp 
v.  Camp,  2  Ala.  632,  36  Am.  Dec.  423. 

Actual  Location  Misrepresented.  —  Pitts  v.  Cot- 
tingham,  9  Port.  (Ala.)  675. 

Thus,  where  the  vendor  stated  that  the  land 
was  heavily  timbered,  between  two  and  three 
miles  of  the  permanent  bridge,  and  lying  on  a 
good  road,  and  the  land  he  offered  to  convey 
was  between  four  and  five  miles  from  the 
bridge,  was  not  on  a  good  road,  and  it  was  not 
practicable  to  get  a  good  road  to  it,  the  sale  was 
set  aside,  the  land  being  worth  one-tenth  what 
land  in  the  locality  contracted  for  was  worth. 
Thomas  v.  Todd,  3  Litt.  (Ky.)  337. 

Representation  as  Fronting  on  Street. —  Chalon 
v.  Pepin,  13  La.  534;  Cleveland  v.  Bergen 
Bldg..  etc.,  Co.,  (N.  J.  1903)  55  Atl.  Rep.  117. 

Land  Above  Overflow.  —  Yeates  v.  Pryor,  n 
Ark.  58 ;  Alexander  v.  Beresford,  27  Miss.  747, 
61  Am.  Dec.  538. 

Represented  as  Corner  Lot.  —  Hoock  v.  Bow- 
man, 42  Neb.  80,  47  Am.  St.  Rep.  691. 

Probable  Boundary  Pointed  Out  —  No  Rescission 
Where  It  Was  in  Different  Place.  —  Hall  v. 
Thompson,  1  Smed.  &  M.  (Miss.)  443. 

Land  Suitable  for  Building  Lots. —  Sutton  v. 
Morgan,  158  Pa.  St.  204,  38  Am.  St.  Rep.  841. 
See  also  the  title  Fraud  and  Deceit,  vol.  14,  p. 
130. 

6.  Representations  as  to  Value.  —  Vandyke  v. 
Walters,  88   111.  444 ;  Mitchell  v.   Moore,  24 
Iowa  394;  Byers  v.  McNeil,  (Iowa  1898)  76  N. 
W.  Rep.  685. 
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gg.  Representations  as  to  Price  Paid.  —  A  misstatement  by  the  vendor  as  to 
theprice  he  paid  for  the  land  is  not  per  se  cause  for  rescission  in  the  absence 
of  fiduciary  relations  between  the  parties.1 

hh.  Representations  as  to  Quality  or  Condition.  —  Ordinarily  representations 
by  vendor  as  to  the  quality  or  condition  of  his  property  are  mere  expressions 
of  opinion  on  which  the  vendee  is  not  entitled  to  rely.  But  when  the  vendee 
has  no  opportunities  for  information,  or  reposes  confidence  in  the  vendor, 
such  statements  become  material,  and  if  false  the  vendee  may  rescind  the 
contract.* 

it.  Representations  as  to  Law.  —  In  the  absence  of  confidential  or  fiduciary 
relalijns  between  the  parties,  a  false  representation  as  to  the  law  will  not 
render  the  contract  voidable.3 

(d)  Reliance  on  Representations  —  aa.  In  General.  —  To  entitle  one  to  relief  from 
a  contract  for  the  sale  of  land  because  of  a  fraudulent  i epresentation  it  is  well 
settled  that  it  must  have  been  relied  on  by  the  complainant,  who  was  thereby 
induced  to  enter  into  the  contract.4  Thus  the  contract  will  not  be  rescinded 
when  the  purchaser  relies  on  his  own  information  and  judgment,  or  on 


Representations  of  Large  Offer.  —  Sutton  v. 
Morgan,  158  Pa.  St.  204,  38  Am.  St.  Rep. 
841. 

As  to  Value  of  Surrounding  lots.' — A  repre- 
sentation by  a  vendor  that  he  had  sold  certain 
other  lots  in  this  division  for  certain  prices, 
which  was  false,  is  ground  for  rescission. 
Kertz  v.  Dunlop,  13  Ind.  277.  See  supra,  this 
subdivision  of  this  section,  (b)  cc.  (cc)  Repre- 
sentations of  Fact  —  Statements  of  Opinion  — 
As  to  Value  and  Quality. 

1.  Representations  as  to  Price  Paid.  —  Banta  v. 
Palmer,  47  111.  99  ;  Plummer  v.  Rigdon,  78  111. 
222,  20  Am.  Rep.  261  ;  Best  v.  Blackburns,  Litt. 
Sel.  Cas.  (Ky.)  51.  See  also  the  title  Fraud 
and  Deceit,  vol.  14,  p.  127. 

2.  Representations  as  to  Quality  or  Condition  — 
United  States.  —  Smith  v.  Richards,  13  Pet.  (U. 
S.)  26. 

Illinois.  —  Vandyke  v.  Walters,  88  111.  444. 

Iowa.  —  Mitchell  v.  Moore,  24  Iowa  394 ; 
Byers  v.  McNeil,  (Iowa  1898)  76  N.  W.  Rep. 
685. 

Kentucky.  —  Hays  v.  Tribble,  3  B.  Mon. 
(Ky.)  106. 

Missouri.  —  Holland  v.  Anderson,  38  Mo.  55; 
Langdon  v.  Green,  49  Mo.  363  ;  Herman  v.  Hall, 
140  Mo.  270. 

South  Carolina.  —  State  v.  Gaillard,  2  Bay 
(S.  Car.)  11,  1  Am.  Dec.  628. 

Tennessee.  —  Harris  v.  Williamson,  4  Hayw. 
(Tenn.)  124. 

Wisconsin.  —  Risch  v.  Von  Lillienthal,  34 
Wis.  250;  Hansen  v.  Allen,  117  Wis.  61. 

Amount  of  Timbered  Land. —  Cox  v.  Montgom- 
ery, 36  111.  396;  Sykes  v.  Reiher,  (Iowa  1902) 
91  N.  W.  Rep.  920. 

Number  of  Acres  Containing'  Cocoa  Grass.  — 
Neely  v.  Rembert,  71  Ark.  91. 

Amount  of  Cleared  Land. —  Neely  v.  Rembert, 
71  Ark.  91. 

Representation  as  to  Water  Supply.  —  Hill  v. 
Wilson,  88  Cal.  92 ;  Winston  v.  Gwathmey,  8 
B.  Mon.  (Ky.)  19. 

Amount  under  or  Susceutible  of  Cultivation.  — 
Neely  v.  Rembert,  71  Ark.  91  ;  Evans  v.  Duke, 
(Cal.  1902)  69  Pac.  Rep.  688;  Brett  v.  Van 
Auken,  99  Iowa  553;  Byers  v.  McNeil,  (Iowa 
1898)  76  N.  W.  Rep.  685  ;    Sykes  v.  Reiher, 


(Iowa  1902)  91  N.  W.  Rep.  920;  Match  v. 
Hunt,  38  Mich.  1. 

S.  False  iie_,ie;,entations  of  Law.  —  Burt  v. 
Bowles,  69  Ind.  1. 

The  Trust  and  Confidence  reposed  in  a  brother- 
in-law  by  his  widowed  sister-in-law  requires  the 
utmost  good  faith  and  fair  dealing,  and  a  mis- 
representation of  law  by  him  to  her  whereby 
she  is  led  to  believe  her  title  invalid,  and  sells 
to  him,  which  sale  is  much  to  his  advantage, 
vitiates  it  at  her  election,  although  it  was  made 
in  good  faith.  Sims  v.  Ferrill,  45  Ga.  585.  See 
the  title  .fraud  and  Deceit,  vol.  14,  p.  54. 

4.  Reliance  on  Representation  —  In  Qeneral  — 
England. — -Jennings  v.  Broughton,  5  De  G.  M. 
&  G.  126;  Redgrave  v.  Hurd,  20  Ch.  D.  15 
Attwood  v.  Small,  6  CI.  &  F.  232. 

Alabama.  —  Juzan  v.  Toulmin,  9  Ala.  662,  44 
Am.  Dec.  448;  Perry  v.  Boyd,  126  Ala.  162,  85 
Am.  St.  Rep.  17. 

California.  —  Groppengiesser  v.  Lake,  103 
Cal.  37;  Dow  v.  Swain,  125  Cal.  674. 

Illinois.  —  Tuck  v.  Downing,  76  111.  71; 
Harding  v.  Commercial  Loan  Co.,  84  III.  251  ; 
Bond  v.  Ramsey,  89  111.  29. 

Iowa.  —  Lucas  v.  Crippen,  76  Iowa  507. 
Kansas.  —  Wood  v.  Staudenmayer,  56  Kan. 
399- 

Mississippi.  —  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683;  Oswald  v.  McGehee,  28  Miss. 
340. 

New  lersey.  —  Burrows  v.  Wene,  (N.  J. 
1893)  26  Atl.  Rep.  890. 

North  Carolina.  —  Knight  v.  Houghtalling, 
85  N.  Car.  17. 

Pennsylvania.  —  See  Richard's  Appeal,  100 
Pa.  St.  51. 

Texas.  —  Warner  v.  Munsheimer,  2  Tex.  App. 
Civ.  Cas.,  §  393. 

West  Virginia.  —  Pennybacker  v.  Laidley,  33 
W.  Va.  624. 

And  see  generally  the  title  Fraud  and  De- 
ceit, vol.  14,  p.  106  et  seq. 

Actual  Knowledge  by  Vendee  Prevents  Rescis- 
sion. —  Ferrill  v.  Coombs,  (Ky.  1892)  18  S. 
W.  Rep.  226. 

False  Statements  After  Execution  of  Contract 
Not  Ground  for  Rescission. —  Maney  v.  Porter, 
3  Humph.  (Tenn.)  347. 
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information  procured  from  another  than  the  vendor.1  Although  he  may 
have  been  influenced  to  some  extent  by  information  from  other  sources,  relief 
will  be  granted  if  he  relied  on  the  vendor's  representations,  which  were 
substantial  inducements  to  the  contract.2  Evidence  is  admissible  to  show 
what  knowledge  was  acquired  from  other  sources,  where  ic  is  alleged  that 
representations  were  relied  upon.3 

bb.  Equal  Means  of  Knowledge.  —  Public  policy  requires  that  persons  should 
exercise  ordinary  diligence  and  prudence  in  their  business  affairs,  and  it  is  the 
well-established  doctrine  that  rescission  will  not  be  granted  a  party  alleging 
reliance  on  the  false  representations  of  the  other,  where  the  real  facts  were  at 
hand,  equally  open  to  the  inspection  of  both  parties,  and  the  complainant 
neglected  to  take  advantage  of  the  opportunity.4 


1.  Eeliance  on  Own  Judgment  or  Information 
Obtained  Elsewhere.  —  New  Orleans,  etc.,  Coal, 
etc.,  Co.  v.  Musgrove,  90  Ala.  428  ;  Crocker  v. 
Manley,  164  111.  282,  56  Am.  St.  Rep.  196; 
Ely  v.  Stewart,  2  Md.  408  ;  Williams  v.  Spurr, 
24  Mich.  335  ;  Grim  v.  Byrd,  32  Gratt.  (Va.) 
293;  Bowman  v.  Page,  11  Wis.  301. 

Reliance  on  Boundaries  Pointed  Out. —  Lynch 
v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486; 
Hickey  v.  Drake,  47  Mo.  369. 

Vendee  Unacquainted  with  land.  —  When 
from  the  location  of  the  land  the  vendee  is  un- 
acquainted with  its  character,  value,  etc.,  he  is 
entitled  to  rely  upon  the  representations  of  the 
vendor,  and  if  false,  rescission  will  be  granted. 
Ross  v.  Hobson,  131  Ind.  166;  Clinkenbeard  v. 
Weatherman,  157  Mo.  105;  Stochl  v.  Caley,  48 
Neb.  786;  Ross  v.  Sumner,  57  Neb.  588. 

And  his  right  to  rely  thereon  is  not  affected 
by  the  fact  that  he  subsequently  makes  a  hasty 
investigation  of  the  property,  and  no  deceit  was 
used  to  prevent  a  full  investigation,  where  it 
is  made  at  an  unfavorable  season,  or  the  falsity 
of  the  representations  in  the  plat  was  not  obvi- 
ously discoverable.  Porter  v.  Beattie,  88  Wis. 
22. 

2.  Partially  Influenced  by  Information  from 
Other  Sources. —  Redgrave  v.  Hurd,  20  Ch.  D. 
1  ;  Marshall  v.  Gilman,  52  Minn.  88.  See  gen- 
erally the  title  Fraud  and  Deceit,  vol.  14, 
p.  12. 

3.  Admissibility  of  Evidence. —  High  v.  Kist- 
ner,  44  Iowa  79. 

4.  Equal  Means  of  Knowledge  —  England. — 
Attwood  v.  Small,  6  CI.  &  F.  232  ;  Jennings  v. 
Broughton,  5  De  G.  M.  &  G.  126. 

United  States.  —  Hough  v.  Richardson,  3 
Story  (U.  S.)  659  ;  Slaughter  v.  Gerson,  13 
Wall.  (U.  S.)  379  ;  Farnsworth  v.  Duffner,  142 
U.  S.  43- 

Alabama.  —  New  Orleans,  etc.,  Coal,  etc.,  Co. 
v.  Musgrove,  90  Ala.  428 ;  Bradfield  v.  Elyton 
Land  Co.,  93  Ala.  527. 

Arkansas.  —  Grider  v.  Clopton,  27  Ark.  244  ; 
Cooper  v.  Merritt,  30  Ark.  686. 

California.  —  Lion  v.  McClory,  106  Cal.  623; 
Funded  Debt  Com'rs  v.  Younger,  29  Cal.  172. 

Colorado.  —  People  v.  Tynon,  2  Colo.  App. 
131- 

Georgia.  —  Tindall  v.  Harkinson,  19  Ga.  448; 
Thompson  v.  Boyce,  84  Ga.  497. 

Illinois.  —  Miller  v.  Craig,  36  111.  109;  Tuck 
v.  Downing,  76  111.  71. 

Indiana.  —  Cagney  v.  Cuson,  77  Ind.  494; 
Shepard  v.  Goben,  142  Ind.  318. 

Kansas.  —  Nairn  v.  Ewalt,  51  Kan.  355. 


Kentucky.  —  Peak  v.  Gore,  94  Ky.  533.  See 
Wright  v.  Todd,  10  B.  Moil.  (Ky.)  456. 
Maine.  —  Pratt  v.  Philbrook,  33  Me.  17. 
Maryland.  —  Ely  v.  Stewart,  2  Md.  408. 
Michigan.  —  Beebe    v.    Birkett,    109  Mich. 
663. 

Minnesota.- — Tretheway  v.  Hulett,  52  Minn. 
448. 

Missouri.  —  Glasscock  v.  Minor,  11  Mo.  655; 
Langdon  v.  Green,  49  Mo.  363  ;  Lewis  v.  Brook- 
dale  Land  Co.,  124  Mo.  672. 

North  Carolina.  —  Whicker  v.  Crews,  1  Ired. 
Eq.  (36  N.  Car.)  351. 

Ohio.  —  Spencer  v.  King,  5  Ohio  Dec.  113. 
Texas.  —  Warner    v.    Munsheimer,    2  Tex. 
App.  Civ.  Cas.,  §  393;  Hawkins  v.  Wells,  17 
Tex.  Civ.  App.  360. 

Utah.  —  Short  v.  Pierce,  n  Utah  29. 
Virginia.- — Lake    v.    Tyree,    90    Va.  719; 
Trammell  v.  Ashworth,  99  Va.  646. 

Washington.  —  West  Seattle  Land,  etc.,  Co. 
v.  Herren,  16  Wash.  665. 

Wisconsin.  —  Suessenguth  v.  Bingenheimer, 
40  Wis.  370. 

The  law  exacts  ordinary  care  and  diligence 
from  an  incending  ptirchaser  to  ascertain  the 
quality  and  quantity  of  the  purchase,  and  does 
not  permit  reliance  on  assertions  of  vendor 
where  he  has  means  of  knowledge  from  his 
opportunities.  Camp  v.  Camp,  2  Ala.  632,  36 
Am.  Dec.  423. 

The  Law  Presumes  that  each  relied  on  his  own 
judgment  and  opinion  as  to  the  value  of  prop- 
erty, rather  than  that  of  the  other  party,  when 
the  facts  on  which  it  depends  are  equally  known 
to  both.  Speiglemyer  v.  Crawford,  6  Paige 
(N.  Y.)  254. 

If  an  Examination  of  the  Records  Will  Not  Dis- 
close a  Defect  in  Title,  a  failure  of  the  vendee  to 
do  so  will  not  estop  him  from  rescinding  the 
contract,  and  he  is  entitled  to  rely  on  the  repre- 
sentations of  the  vendor.  Daly  v.  Bernstein,  6 
N.  Mex.  380. 

Facts  Public  and  Notorious.  —  The  statement 
of  facts  of  a  public  and  notorious  character  in 
relation  to  the  situation  and  prospects  of  a 
town  is  not  fraud.  Bell  v.  Henderson,  6  How. 
(Miss.)  311. 

Mere  Expressions  of  Opinion  as  to  the  Sufficiency 
of  the  Title,  when  the  means  of  information 
are  equally  accessible  to  both  parties,  or  the 
same  facts  are  within  the  knowledge  of  both 
parties,  and,  when  no  confidential  relation  ex^ 
ists  between  them,  do  not  constitute  fraud  or 
deceit  on  the  part  of  the  vendor.  Choate  V» 
Hyde,  129  Cal.  580. 
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cc  Actual  Examination.  — If  an  independent  examination  is  made,  the  vendee 
cannot  claim  that  he  relied  upon  the  vendor's  representations,  and  no  rescission 
will  be  granted  on  the  ground  that  such  representations  were  false.1 

dd.  Defects  of  Record.  —  Where  the  vendee  is  induced  to  contract  by  reason 
of  the  false  representations  of  the  vendor  as  to  the  condition  of  his  title,  the 
vendee  is  entitled  to  rely  thereon,  and  may  rescind  the  contract,  although  the 
defects  were  of  record,  which  he  could  have  discovered  by  examination.3 

ee.  Representations  by  Third  Persons.  —  Where  the  false  representations  are 
made  by  third  persons  who  are  not  authorized  to  make  any  representations, 
the  contract  will  not  be  rescinded.3  But  where  a  vendee  who  is  ignorant  and 
unable  to  read  is  deceived  by  the  false  representations  of  third  persons,  rescis- 
sion "Will  be  granted  on  the  ground  that  there  was  no  assent  to  the  terms  of 
the  agreement.4 

(e)  Concealment  and  Failure  to  Disclose  Facts  —  aa.  In  General  - —  Confidental  Relation. 
—  Where  there  is  a  peculiar  relation  of  a  confidential  or  fiduciary  character 
between  the  parties,  which  gives  one  an  undue  advantage  over  the  other,  any 
concealment  of  a  material  fact  will  be  ground  for  the  vacation  of  the  trans- 
action.5 In  the  absence  of  any  such  relation,  in  order  to  constitute  a  case  of 
suppressio  veri,  which  will  vacate  a  contract,  there  must  be  a  suppression  of 
facts  which  one  party  is  under  a  legal  or  equitable  obligation  to  communicate, 
and  in  respect  to  which  he  cannot  be  innocently  silent.6 


1.  Independent  Examination  —  England.  — 
Attwood  v.  Small,  6  CI.  &  F.  232.  See  Red- 
grave v.  Hurd,  20  Ch.  D.  1. 

United  States.  —  Mason  v.  Crosby,  1  Woodb. 
&  M.  (U.  S.)  342  ;  Southern  Development  Co. 
v.  Silva,  125  U.  S.  247 ;  Alger  v.  Keith,  (C.  C. 
A.)  105  Fed.  Rep.  105;  Brown  v.  Smith,  109 
Fed.  Rep.  26. 

Arkansas.  —  Hill  v.  Bush,  19  Ark.  522. 

Colorado.  —  Muir  v.  Pratt,  (Colo.  App.  1903) 
71  Pac.  Rep.  896. 

Kentucky.  —  Buck  v.  M'Caughtry,  5  T.  B. 
Mon.  (Ky.)  216;  Brackett  v.  Carrico,  (Ky. 
1897)  38  S.  W.  Rep.  694- 

Mississippi.- — -Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443 ;  Watson  v.  Austin,  63  Miss. 
469. 

Oregon.  —  Whalen  v.  Tipton,  31  Oregon  566; 
Scott  v.  Walton,  32  Oregon  460. 

Pennsylvania.  —  Clapp  v.  Hoffman,  159  Pa. 
St.  531. 

land  Visited  —  Examination  Prevented  by  Snow. 
—  Risch  v.  Von  Lillienthal,  34  Wis.  250. 

Examination  by  Agent  —  Counsel. —  Farns- 
worth  v.  Duffner,  142  U.  S.  43. 

Contra.  —  But  in  Perkins  v.  Rice,  Litt.  Sel. 
Cas.  (Ky.)  218,  12  Am.  Dec.  298,  a  misrepre- 
sentation by  a  vendor  as  to  the  amount  of  salt- 
petre a  given  quantity  of  his  land  would 
produce  was  held  ground  for  rescission  where 
vendor  knew  it  was  relied  on,  although  after- 
wards agent  of  vendee  made  independent  ex- 
amination. 

See  generally  the  title  Fraud  and  Deceit, 
vol.  14,  p.  12. 

2.  Defects  of  Record.  —  Linn  v.  Green,  17 
Fed.  Rep.  407;  Battelle  v.  Cushing,  21  D.  C. 
59 ;  Dodge  v.  Pope,  93  Ind.  480 ;  Rohrof  v. 
Schulte,  154  Ind.  183;  Campbell  v.  Whitting- 
ham,  5  J.  J.  Marsh  (Ky.)  96.  20  Am.  Dec.  241  ; 
Morton  v.  Clack,  (Ky.  1889)  10  S.  W.  Rep. 
796;  Kiefer  v.  Rogers,  to  Minn.  32;  Parham 
v.  Randolph,  4  How.  (Miss.)' 435,  35  Am.  Dec. 
403;    Herman  v.   Hall,    140    Mo.    270.  See 


Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St.  Rep. 
231.  See  also  the  title  Fraud  and  Deceit, 
vol.  14,  p.  12. 

3.  Representations  by  Third  Persons.  —  Lind- 
sey  v.  Veasy,  62  Ala.  421  ;  Perley  v.  Catlin,  31 
111-  533- 

In  Moore  v.  Scott,  47  Neb.  346,  a  statement 
by  the  owner  of  land  that  third  persons  whom 
he  deemed  reliable  had  made  certain  state- 
ments in  regard  to  it,  was  held  no  ground  for 
rescission,  he  having  disclaimed  personal  knowl- 
edge of  its  character  and  value. 

Statements  of  Third  Persons  Repeated.  — 
Where  a  purchase  is  made  with  as  full  a 
knowledge  of  the  particulars  on  the  part  of  the 
purchaser  as  the  vendor  has,  the  contract  will 
not  be  rescinded,  when  the  vendor  made  false 
statements  not  of  his  own  knowledge,  but  as 
from  third  persons  disclaiming  responsibility. 
Mississippi  Union  Bank  v.  Wilkinson,  3  Smed. 
&  M.  (Miss.)  78. 

Statements  by  Remote  Vendors  Cannot  Be  Relied 
on. — Jones  v.  Middlesborough  Town  Lands  Co., 
106  Ky.  194. 

4.  Ignorant  and  Illiterate  Vendee.  —  Perez  v. 
Everett,  73  Tex.  431.  See  generally  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12. 

5.  Confidential  Relations.  —  Juzan  v.  Toul- 
min,  9  Ala.  662,  44  Am.  Dec.  448  ;  Kirschner  v. 
Kirschner,  113  Mo.  290;  McNally  v.  Fitzsim- 
ons,  70  N.  Y.  App.  Div.  179. 

No  Duty  After  Termination  of  Agency.  — 
Walker  v.  Derby,  5  Biss.  (U.  S.)  134. 

Relation  of  Son-in-law  and. Mother-in-law  Not 
Confidential. —  Fish  v.  Cleland,  33  111.  237. 

6.  Obligation  to  Disclose  —  England.  —  Lind- 
say Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221. 

Alabama. — Juzan  v.  Toulmin,  9  Ala.  662.  44 
Am.  Dec.  448 ;  Saltonstall  v.  Gordon,  33  Ala. 
149 :  Griel  v.  Lomax,  89  Ala.  420. 

Illinois.  —  Lockridge  v.  Foster,  5  111.  -.569 ; 
Fish  v.  Cleland,  33  111.  237. 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443. 
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Concealment  by  the  Party  Must  Be  Proved  or  proceedings  to  rescind  will  be 
dismissed. 1 

bb.  Facts  Equally  Within  Means  of  Knowledge  of  Both.  —  If  the  facts  are 
equally  open  to  both  parties,  with  equal  means  of  knowledge,  there  being  no 
duty  to  disclose,  rescission  will  not  be  decreed  for  concealment,  whether  the 
party  makes  examination  or  not,2  unless  the  other  prevented  him,  by  fraud 
or  artifice,  from  making  an  investigation.3 

cc.  Failure  of  Vendee  to  Disclose  Facts.  — Where  the  parties  deal  at  arm's  length 
and  there  is  no  confidential  or  fiduciary  relation  between  them,  the  vendee  is 
under  no  obligation  to  disclose  facts  which  affect  the  value  of  the  property,  as 
long  as  he  does  nothing  to  prevent  the  vendor  from  making  an  examination 
or  from  obtaining  information  in  any  way;  4  but  if  he  is  questioned  as  to  his 
knowledge  of  such  facts  and  then  denies  it,5  or  intentionally  misleads  the 
vendor  in  regard  to  the  value  of  the  land,  the  transaction  is  fraudulent.6 

dd.  Duty  of  Vendor  to  Disclose  Defective  Title.  —  The  vendor  of  real  estate  is 
under  a  duty  to  disclose  any  want  of  or  defect  in  the  title  to  the  property  or 
incumbrance  thereon,  which  is  not  known  to  the  purchaser,  and  a  failure  to 
do  so  is  such  a  fraudulent  concealment  as  will  render  the  contract  voidable 


New  York.  —  Inness  v.  Willis,  48  N.  Y. 
Super.  Ct.  188. 

See  Crane  v.  Conklin,  1  N.  J.  Eq.  346;  Tor- 
rey  v.  Buck,  2  N.  J.  Eq.  366. 

"  The  law  is  not  so  destitute  of  morality  as 
not  to  require  each  of  the  contracting  parties 
to  disclose  to  the  other  all  material  facts  of 
which  he  has  knowledge,  and  of  which  he 
knows  the  other  to  be  ignorant,  unless  they  are 
open  to  common  observation ;  and  not  to  for- 
bid any  intentional  concealment  or  suppression 
of  the  material  facts  necessary  to  be  known 
and  to  which  the  other  has  not  equal  access  or 
means  of  ascertaining."  Camp  v.  Camp,  2  Ala. 
632,  36  Am.  Dec.  423. 

Trustee  and  Cestui  Que  Trust  in  Antagonistic 
Position.  —  Whitesides  v.  Taylor,  105  111.  496. 

Things  Outside  Subject-matter  of  Contract  Hot 
Material  —  Smith  v.  Fisher,  5  J.  J.  Marsh. 
(Ky.)  188.  See  generally  the  title  Fraud  and 
Deceit,  vol.  14,  p.  12. 

1.  Proof  of  Concealment  Hecessary.  —  Wilde  v. 
Gibson,  1  H.  L.  Cas.  605 ;  Hall  v.  Thompson, 
1  Smed.  &  M.  (Miss.)  443. 

Proof  of  Concealment  by  Agent  Insufficient  — 
Wilde  v.  Gibson,  1  H.  L.  Cas.  605. 

2.  Facts  Equally  Open  to  Vendor  and  Vendee,  — 
Juzan  v.  Toulmin,  9  Ala.  662,  44  Am.  Dec. 
448;  Hill  v.  Bush,  19  Ark.  522;  Whitesides  v. 
Taylor,  105  111.  496;  Ollie  v.  Ogilvie,  13  La. 
472;  Hall  v.  Thompson,  1  Smed.  &  M.  (Miss.) 
443  ;  Rupart  v.  Dunn,  1  Rich.  L.  (S.  Car.)  101. 
See  Lockridge  v.  Foster,  5  111.  569. 

If  the  means  of  information  are  alike  acces- 
sible to  both,  so  that  with  ordinary  prudence 
or  vigilance  the  parties  might  respectively  rely 
upon  their  own  judgment,  they  must  be  pre- 
sumed to  have  done  so  ;  or  if  they  have  not  so 
informed  themselves,  must  abide  the  conse- 
quences of  their  own  inattention  and  careless- 
ness.   Yeates  v.  Pryor,  11  Ark.  58. 

It  Is  Not  the  Mere  Opportunity  to  examine 
which  relieves  the  other  party  from  duty  to 
disclose,  for  although  the  /opportunity  exists, 
yet  if  the  purchaser  reposes  confidence  in  the 
vendor,  and  does  not  examine  for  himself,  the 
duty  to  disclose  defects  is  obligatory,  and  the 
vendor  is  bound  by  all  statements  and  undue 


concealments.    Hall  v.  Thompson,  1  Smed.  & 

M.  (Miss.)  443. 

3.  Examination  Prevented  by  Fraud.  —  Thomp- 
son v.  Boyce,  84  Ga.  497 ;  Swimm  v.  Bush,  23 
Mich.  99 ;  Oswald  v.  McGehee,  28  Miss.  340 ; 
Stochl  v.  Caley,  48  Neb.  786;  Taylor  v.  Fleet, 
4  Barb.  (N.  Y.)  95  ;  Simmang  v.  Harris,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  786.  See  gen- 
erally the  title  Fraud  and  Deceit,  vol.  14, 
p.  12.  See  also  supra,  this  division  of  this 
section  (d)  bb.  Reliance  on  Representations  — 
Equal  Means  of  Knowledge. 

4.  Concealment  by  Purchaser.  —  Saltonetall 
v.  Gordon,  33  Ala.  149;  Williams  v.  Spurr,  24 
Mich.  335;  Caples  v.  Steel,  7  Oregon  491; 
Pennybacker  v.  Laidley,  33  W.  Va.  624.  See 
Harris  v.  Tyson,  24  Pa.  St.  347,  64  Am.  Dec. 
661.  And  see  Conlan  v.  Sullivan,  110  Cal.  624, 
apparently  contra. 

In  Williams  v.  Spurr,  24  Mich.  335,  the 
vendor,  who  knew  of  the  presence  of  iron  on 
his  land,  which  he  did  not  consider  valuable, 
in  negotiating  for  the  sale  of  the  property  men- 
tioned this  fact  in  order  to  enhance  its  price. 
The  vendee,  who  had  examined  the  land  and 
discovered  that  the  deposit  of  iron  was  very 
valuable,  concealed  the  fact,  and  falsely  repre- 
sented that  he  wished  to  buy  because  of  the 
timber  thereon.  A  bill  by  the  vendor  to  re- 
scind the  sale  on  the  ground  of  fraudulent  con- 
cealment and  misrepresentation  of  value  was 
dismissed,  where  the  price  obtained  was  largely 
in  excess  of  the  value  of  the  land  as  timbered 
land. 

Number  of  Acres.  —  Concealment  on  part  of 
vendees  of  number  of  acres  is  no  reason  for 
avoiding  sale,  where  it  is  the  duty  of  the 
vendor  to  inform  himself.  Eichelberger  v. 
Barnitz,  1  Yeates  (Pa.)  307. 

Prospects  for  Railroad.  —  No  obligation  rests 
on  the  vendee  to  inform  the  vendor  that  there 
is  a  prospect  of  a  railroad,  or  that  he  is  mak- 
ing efforts  to  induce  the  building  of  one.  Burt 
t  Mason.  97  Mich.  127. 

5.  Vendee's  Denial  on  B^insr  Oupftioned  — 
Smith-  v.  Beatty,  2  Ired.  Eq.  (37  N.  Car.)  456. 

G.  Vendor  Intentionally  Deceived. —  Caples  v. 
Steel,  7  Oregon  491. 
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at  the  vendee's  option,1  although  the  incumbrance  was  of  record.2 

(f)  Knowledge  and  Intent  —  Vendor's  Knowledge  of  Falsity  Immaterial.  —  In  the  equi- 
table proceeding  for  rescission  of  a  contract  for  the  sale  of  land  the  rule  as  to 
knowledge  by  the  vendor  of  the  falsity  of  the  representation  differs  from  that 
in  an  action  at  law  for  damages.  When  the  contract  is  sought  to  be  rescinded 
in  equity  the  rule  is  that,  if  the  purchaser  relied  on  the  false  representations 
of  the  vendor  as  to  a  material  matter,  and  was  thereby  induced  to  contract,  then, 
according  to  the  weight  of  authority,  it  is  immaterial  whether  or  not  the 
vendor  knew  the  representations  to  be  false;3  and  it  is  also  immaterial 
whether  the  vendor  intended  to  deceive  or  not.4 

(g)  Damage  or  Prejudice.  —  If  the  representation  does  not  result  in  damage  or 


1.  Duty  to  Disclose  Defective  Title  —  England. 
—  Edwards  v.  M'Leay,  2  Swanst.  287. 

California.  —  Ward  v.  Packard,  18  Cal.  391. 

Georgia. —  Crutchfield  v.  Danilly,  16  Ga.  432. 

Illinois.  —  Bryan  v.  Primm,  1  111.  59. 

Iowa.  —  Anderson  v.  Buck,  66  Iowa  490. 

Kansas.  —  Nairn  v.  Ewalt,  51  Kan.  355. 

Kentucky.  —  Carr  v.  Callaghan,  3  Litt.  (Ky.) 
365  ;  Glass  v.  Brown,  6  T.  B.  Mon.  (Ky.)  356 ; 
Campbell  v.  Whittingham,  5  J.  J.  Marsh.  (Ky.) 
96,  20  Am.  Dec.  241 ;  Breckinridge  v.  Moore,  3 
E.  Mon.  (Ky.)  629;  Ruffner  v.  Ridley,  81  Ky. 
165  ;  Peak  v.  Gore,  94  Ky.  533. 

Minnesota.  —  Tretheway  v.  Hulett,  52  Minn. 
448. 

New  York.  —  Sniffer  v.  Dietz,  (Supm.  Ct. 
Spec.  T.)  S3  How.  Pr.  (N.  Y.)  372. 

Pennsylvania.  —  Babcock  v.  Case,  6 1  Pa.  St. 
427,  100  Am.  Dec.  .654. 

Tennessee.  —  Johnson  v.  Pryor,  5  Hay  w. 
(Tenn.)  243;  Crawford  v.  Keebler,  5  Lea 
(Tenn.)  547. 

Virginia.  —  Max  Meadows  Land,  etc.,  Co.  v. 
Brady,  92  Va.  71 ;  Pollard  v.  Rogers,  4  Call 
(Va.)  239. 

West  Virginia.  —  Spencer  v.  Sandusky,  46  W. 
Va.  582. 

An  exchange  of  land  was  rescinded  where 
one  of  the  parties  concealed  the  fact  that  the 
title  for  one-sixth  of  his  land  was  outstanding, 
and  that  there  were  liens  thereon  amounting  to 
$300.    Thomas  v.  Coultas,  76  111.  494. 

Covenant  of  Warranty  in  Deed.— East  Ten- 
nessee Nat.  Bank  v.  First  Nat.  Bank,  7  Lea 
(Tenn.)  420. 

Purchaser  Need  Not  Wait  Unreasonable  Time 
for  Removal  of  Defect.  —  Shiffer  v.  Dietz, 
(Supm.  Ct.  Spec.  T.)  53  How.  Pr.  (N.  Y.)  372. 

Rescission  Refused  —  No  Fraud  or  Injury.  — 
Omission  to  disclose  defect  not  due  to  fraud, 
and  no  injury  results  to  purchaser,  contract  not 
rescinded.  Campbell  v.  Whittingham,  5  J.  J. 
Marsh.  (Ky.)  96,  20  Am.  Dec.  241.  See  gen- 
erally the  title  Fraud  and  Deceit,  vol.  14,  p.  76. 

2.  Incumbrance  Registered. —  Napier  v.  Elam, 
6  Yerg.  (Tenn.)  108. 

3.  Vendor's  Knowledge  of  Falsity  Immaterial  — 
England.  —  Arkwright  v.  Newbold,  17  Ch.  D. 
320;  Redgrave  v.  Hurd,  20  Ch.  D.  1. 

United  States.  —  Mason  v.  Crosby,  1  Woodb. 
&  M.  (U.  S.)  342 ;  Smith  v.  Babcock,  2  Woodb. 
&  M.  (U.  S.)  246;  Doggett  v.  Emerson,  3  Story 
(U.  S.)  700;  Smith  v.  Richards,  13  Pet.  (U.  S.) 
26 ;  Lynch  v.  Mercantile  Trust  Co.,  18  Fed. 
Rep.  486. 

Alabama.  —  Juzan  v.  Toulmin,  9  Ala.  662,  44 
Am.  Dec.  448;  Read  v.  Walker,  18  Ala.  323; 
Lanier  v.  Hill,  25  Ala.  554;  Kelly  v.  Allen,  34 


Ala.  663  ;  Lindsey  v.  Veasy,  62  Ala.  421  ;  Oren- 
dorff  v.  Tallman,  90  Ala,  441. 

Arkansas.  —  Goodwin  v.  Robinson,  30  Ark. 
535;  Neely  v.  Rembert,  71  Ark.  91. 

California.  —  Groppengiesser  v.  Lake,  103 
Cal.  37. 

District  of  Columbia.  —  Battelle  v.  Cushing, 
21  D.  C.  59. 

Illinois.  —  Lockridge  v.  Foster,  5  111.  569. 
Iowa.  —  Wilcox  v.  Iowa  Wesleyan  University, 
32  Iowa  367  ;  Mohler  v.  Carder,  73  Iowa  582 ; 
Brett  v.  Van  Auken,  99  Iowa  553. 

Michigan.  —  Steinbach  v.  Hill,  25  Mich.  78. 
Minnesota.  —  Kiefer  v.  Rogers,  19  Minn.  32. 
Mississippi.  —  Rimer  v.  Dugan,  39  Miss.  477, 
77  Am.  Dec.  687. 

Missouri.  —  Glasscock  v.  Minor,  11  Mo.  655. 
New  Jersey.  —  Cowley  v.  Smyth,  46  N.  J.  L. 
382,  50  Am.  Rep.  432 ;  Eibel  v.  Von  Fell,  55  N. 
J.  Eq.  670. 

New  York.  - —  Champlin  v.  Laytin,  6  Paige 
(N.  Y.)  189 ;  Belknap  v.  Sealey,  14  N.  Y.  143, 
67  Am.  Dec.  120. 

Pennsylvania.  —  Babcock  v.  Case,  61  Pa.  St. 
427,  100  Am.  Dec.  654. 

Texas.  —  Culbertson  v.  Blanchard,  79  Tex. 
486. 

Virginia.  —  Crump  v.  U.  S.  Mining  Co.,  7 
Gratt.  (Va.)  352,  56  Am.  Dec.  116;  Grim  v. 
Byrd,  32  Gratt.  (Va.)  293  ;  Linhart  v.  Foreman, 
77  Va.  540;  Wilson  v.  Carpenter,  91  Va.  183, 
50  Am.  St.  Rep.  824 ;  Grosh  v.  Ivanhoe  Land, 
etc.,  Co.,  95  Va.  161. 

"  The  real  inquiry  is  not  whether  the  vendor 
knew  the  representation  to  be  false,  but  whether 
the  purchaser  believed  it  to  be  true,  and  was 
misled  by  it  in  entering  into  the  contract." 
Grim  v.  Byrd,  32  Gratt.  (Va.)  293. 

Amount  of  Land  Subject  to  Overflow.  —  Thomp- 
son v.  Lee,  31  Ala.  292. 

Alley  Closed  Without  Vender's  Knowledge.  — 
Friday  v.  Parkhurst,  13  Wash.  439. 

False  Representation  of  VakmWe  Spring.  — 
Gilpin  v.  Smith,  11  Smed.  &  M.  (Miss.)  109. 

Hone3t  Mistake  as  to  Rental. —  Phillips  v. 
Conklin,  58  N.  Y.  682. 

Honest  Statement  as  to  Title.  —  Bailey  v.  Jordan, 
32  Ala.  50.  But  the  contrary  was  held  in  Jasper 
v.  Hamilton,  3  Dana  (Ky.)  280.  See  Walsh  v. 
Hall,  66  N.  Car.  233. 

See  generally  the  title  Fraud  and  Deceit, 
vol.  14,  p.  12. 

4.  Intent  Immaterial.  —  Oswald  v.  McGehee, 
28  Miss.  340 ;  Goodman  v.  Laborn,  11  N.  Y. 
App.  Div.  617;  Moore  v.  Cross,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  122 ;  York  v.  Gregg,  9  Tex. 
85  ;  Wilson  v.  Carpenter,  91  Va.  183,  50  Am. 
St.  Rep.  824. 
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prejudice  to  the  party  to  whom  it  was  made,  the  contract  will  not  be  rescinded 
at  his  instance. 1 

(h)  Sales  by  Agent.  —  The  rules  authorizing  the  rescission  of  a  contract  for  the 
sale  of  land  are  equally  applicable  when  the  sale  is  made  by  an  agent,  and  it 
is  well  settled  that  the  statements  and  acts  of  an  authorized  agent  in  the 
course  of  his  employment  have  the  same  effect  as  if  said  or  done  by  the  princi- 
pal, although  he  may  be  in  ignorance  of  the  transaction,  which  was  not 
authorized.2 

(3)  Mistake  —  (a)  Mistake  of  Fact.  —  Where  a  mutual  mistake  is  made  by  the 
parties  to  an  executory  contract  as  to  a  material  matter,  the  contract  will  be 
rescinded, a  although  no  damage  results  to  the  purchaser.*    And  if  the  con- 


1.  Damage  or  Prejudice  —  Alabama.  —  Davis 
v.  Evans,  62  Ala.  401. 

California.  —  Funded  Debt  Com'rs  v. 
Younger,  29  Cal.  172. 

District  of  Columbia.  —  Battelle  v.  Cushing, 
21  D.  C.  59. 

Illinois.  —  Wood  v.  Seward,  46  111.  457 ; 
Whitesides  v.  Taylor,  105  111.  496. 

Iowa.  —  Armstrong  v.  Breen,  101  Iowa  9. 

Mississippi.  - —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443. 

Missouri.  —  State  v.  West,  68  Mo.  232 ; 
Lenox  v.  Harrison,  88  Mo.  496 ;  Lewis  v. 
Brookdale  Land  Co.,  124  Mo.  672. 

North  Carolina.  —  McAlister  v.  Barry,  2 
Hayw.  (3  N.  Car.)  90. 

See  Johnson  v.  Crane,  40  Barb.  (N.  Y.)  78. 

But  where  one  party  has  been  induced  to  con- 
tract by  the  misrepresentations  of  the  other  as 
to  matters  affecting  the  enjoyment  of  the  rights 
intended  to  be  conferred,  the  defrauded  party 
need  not  wait  until  the  enjoyment  of  the  rights 
be  actually  disputed  or  interfered  with  before 
filing  his  bill  for  rescission.  Perry  v.  Boyd, 
126  Ala.  162,  85  Am.  St.  Rep.  17. 

Contract  Price  Not  in  Excess  of  Actual  Value  — 
No  Rescission.  —  Waldron  v.  Zollikof er,  3  Iowa 
108. 

Damage  Evidenced  by  Inadequacy  of  Price.  — 

Hick  v.  Thomas,  90  Cal.  289.  See  generally 
the  title  Fraud  and  Deceit,  vol.  14,  p.  12. 

2.  Sales  by  Agent —  England.  —  Wilde  v.  Gib- 
son, 1  H.  L.  Cas.  605. 

Canada.  —  Murray  v.  Smith,  14  Manitoba  125. 

United  States.  —  Keith  v.  Kellam,  35  Fed. 
Rep.  243;  Clark  v.  Reeder,  40  Fed.  Rep.  513, 
affirmed  158  U.  S.  505;  Cortes  Co.  v.  Tham- 
hauser,  45  Fed.  Rep.  730. 

Alabama.  —  Alderson  v.  Harris,  12  Ala.  580. 
See  Miller  v.  Louisville,  etc.,  R.  Co.,  83  Ala. 
274. 

California.  - —  Karns  v.  Olney,  80  Cal.  90,  13 
Am.  St.  Rep.  101. 

Illinois.  —  Clement  v.  Evans,  1 5  111.  92. 

Kansas.  —  Missouri  River,  etc.,  R.  Co.  v. 
Miami  County,  12  Kan.  482. 

Louisiana.  —  Slidell  v.  Rightor,  3  La.  Ann. 
199. 

Maryland.  —  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597. 

Massachusetts.  —  Rackemann  v.  Riverbank 
Imp.  Co.,  167  Mass.  1,  57  Am.  St.  Rep.  427. 

Minnesota.  —  Hegenmyer  v.  Marks,  37  Minn. 
6,  s  Am.  St.  Rep.  808. 

Ohio.  —  Yeoman  v.  Lasley,  40  Ohio  St.  190. 

South  Dakota.  —  Rasmussen  v.  Reedy,  14  S. 
Dak.  15. 

Tennessee.  —  Maney   v.    Porter,  3  Humph. 


(Tenn.)  347 ;  Barnard  v.  Roane  Iron  Co.,  85 
Tenn.  139. 

Virginia.  —  Wren  v.  Moncure,  95  Va.  369. 
Wisconsin.  —  Porter  v.  Beattie,  88  Wis.  22. 
And  see  generally  the  title  Agency,  vol.  1, 
p.  1159  et  seq. 

Statement  of  Opinion  by  Agent  No  Ground  for 
Rescission.  —  Schramm  v.  O'Connor,  98  111.  539. 

Double  Agency  No  Ground  "When  All  Facts 
Known.  —  Gross  v.  George  W.  Scott  Mfg.  Co., 
59  Fed.  Rep.  388. 

Representations  of  "  Go-between  "  Who  Is  Not 
an  Agent  Not  Binding. —  Whitesides  v.  Taylor, 
105  111.  496. 

Agent  Not  Competent  Witness  for  Vendor  Where 
Vendee  Attempts  to  Rescind  for  Agent's  Fraud.  — 
Griggs  v.  Woodruff,  14  Ala.  9. 

Liberal  Commission  No  Implication  of  Fraud.  — 
Brackett  v.  Carrico,  (Ky.  1897)  38  S.  W.  Rep. 
694.  See  generally  the  titles  Agency,  vol.  1, 
p.  1 158  et  seq.;  Real  Estate  Brokers,  vol.  23, 
p.  896. 

3.  Mistake  —  England.  —  Calverley  v.  Wil- 
liams, 1  Ves.  Jr.  210.  See  Cooper  v.  Phibbs,  L. 
R.  2  H.  L.  149  ;  Cochrane  v.  Willis,  34  Beav.  359. 

United  States.  —  Daniel  v.  Mitchell,  1  Story 
(U.  S.)  172;  Grymes  v.  Sanders,  93  U.  S.  55. 

Arkansas.  —  Griffith  v.  Sebastian  County,  49 
Ark.  24. 

Colorado.  —  Barth  v.  Deuel,  11  Colo.  494. 
Indiana.  —  Koons  v.  Ferguson,  25  Ind.  388. 
Iowa.  —  Hood  v.  Smith,  79  Iowa  621. 
Kentucky.  —  Rhodes  v.  Stone,  (Ky.  1903)  76 
S.  W.  Rep.  533. 

Louisiana.  - — Theriot  v.  Chaudoir,  17  La.  445. 
Massachusetts.  —  Spurr  v.  Benedict,  99  Mass. 
463;  Page  v.  Higgins,  150  Mass.  27. 

Michigan.  —  Van  Donge  v.  Van  Donge,  23 
Mich.  321. 

New  York.  —  Hammond  v.  Pennock,  5  Lans. 
(N.  Y.)  358 ;  Taylor  v.  Fleet,  4  Barb.  (N.  Y.) 
95  ;  Sandford  v.  Travers,  7  Bosw.  (N.  Y.)  498. 
See  Champlin  v.  Laytin,  18  Wend.  (N.  Y.)  407, 
31  Am.  Dec.  382;  Rosevelt  v.  Dale,  2  Cow.  (N. 
Y.)  129. 

Vermont.  —  Brown  v.  Lamphear,  35  Vt.  252. 
Virginia.  —  Rogers  v.  Pattie,  96  Va.  498. 
West  Virginia.  —  Fearon  Lumber,  etc.,  Co. 
v.  Wilson,  51  W.  Va.  30. 

Wisconsin.  —  See  Hurd  v.  Hall,  12  Wis.  125; 
Daly  v.  Brennan,  87  Wis.  36. 

And  see  generally  the  title  Mistake,  vol.  20, 
p.  805. 

Chance  Bargains.  —  Relief  from  mutual  mis- 
take not  applicable  to  "chance"  bargains. 
Hood  v.  Todd,  (Ky.  1900)  58  S.  W.  Rep.  783. 

4.  No  Damage  to  Purchaser.  —  Clapp  v.  Green- 
lee, 100  Iowa  586. 
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tract  has  been  executed,  the  mistake  must  be  plain  and  palpable,  and  must 
affect  the  very  substance  of  the  contract.1  Unless  fraud  is  apparent,  a  new 
contract  will  not  be  made,  but  the  parties  will  be  placed  as  near  as  possible 
in  statu  quo  3  Thus  the  contract  will  be  rescinded  when  the  mistake  was  as 
to  the  lines  or  boundaries  of  the  land 3  unless  the  vendee  obtained  the 
identical  land  that  was  intended  to  be  sold.4  Rescission  will  also  be  granted 
where  a  mistake  is  made  as  to  the  vendor's  interest  5  or  title,6  or  the  location  7 
and  quantity  of  the  land,8  unless  a  specified  tract  is  sold  by  name  or  descrip- 
tion for  a  gross  sum.9  So,  where  the  sale  is  of  a  specific  quantity,  or  by  the 
acre,  and  the  price  is  regulated  by  the  quantity,  compensation  will  be  given 
in  case  of  mutual  mistake  of  quantity.10  But  mutual  mistake  as  to  value  of 
land  is  no  ground  for  rescinding  a  contract  made  in  good  faith.11 

(b)  Mistake  of  Law. — A  mistake  of  law  is  not  of  itself  ground  for  the 
rescission  of  a  contract,  as  it  is  presumed  to  be  known.12 


1.  Executed  Contract. — Ruffner  v.  Ridley,  8i 
Ky.  165;  Rogers  v.  Pattie,  96  Va.  498;  Tucker 
v.  Cocke,  2  Rand.  (Va.)  51;  Lamb  V.  Smith,  6 
Rand.  (Va.)  552. 

2.  New  Contract  Not  Made.  —  Barth  v.  Deuel, 
11  Colo.  494;  Pratt  v.  Bowman,  37  W.  Va. 
715.  See  supra,  this  section,  e.  (2)  Conditions 
to  Rescission  —  Rule  of  Status  Quo. 

3.  Mistake  as  to  Boundaries.  —  Baird  v.  Beale, 
(Ky.  1893)  21  S.  W.  Rep.  236;  Spurr  v.  Bene- 
dict, 99  Mass.  463;  Megie  v.  Bennett,  51  N.  J. 
Eq.  281;  Bigham  v.  Madison,  103  Tenn.  358; 
Moore  v.  Hazelwood,  67  Tex.  624  ;  Silliman  v. 
Gillespie,  48  W.  Va.  374- 

4.  Identical  Land  Secured.  —  Evans  v.  Boiling, 
5  Ala.  550;  Myrtue  v.  White,  (Iowa  1898)  74 
N.  W.  Rep.  926  ;  Key  v.  Jennings,  66  Mo.  356. 

In  Brooks  v.  Hamilton,  15  Minn.  26,  where 
a  mutual  mistake  was  made  as  to  the  location 
of  the  lines  of  the  tract  sold,  and  it  appeared 
that  the  vendee  was  familiar  with  the  premises 
and  had  ample  opportunity  and  facility  for  as- 
certaining whether  the  land  conveyed  was 
identical  with  that  in  possession,  rescission  was 
refused. 

Immaterial  Variance.  —  A  purchaser  is  com- 
pellable to  accept  property,  not  strictly  corre- 
sponding to  that  described  in  the  sale,  only 
when  the  variance  is  so  immaterial  that  he  is 
considered  as  getting  substantially  what  he  in- 
tended to  buy  and  what  constituted  the  object 
and  inducement  of  his  purchase.  Keating  v. 
Price,  58  Md.  532. 

5.  Vendor's  Interest.  —  Hitchcock  v.  Giddings, 
4  Price  135;  Armour  v.  Lose,  33  Ala.  317; 
Irick  v.  Fulton,  3  Gratt.  (Va.)  184;  Penny- 
backer  v.  Laidley,  33  W.  Va.  624. 

6.  Mistake  as  to  Vendor's  Title.  —  Price  v. 
Ley,  9  Jur.  N.  S.  295  ;  Smith  v.  Robertson,  23 
Ala.  312;  Scadin  v.  Sherwood,  67  Mich.  230; 
Hadlock  v.  Williams,  10  Vt.  570.  See  Conlan 
v.  Sullivan,  no  Cal.  624. 

7.  Location  of  Land.  —  Berard  v.  Berard,  2  La. 
1  ;  Stong  v.  Lane,  66  Minn.  94  ;  Chamberlaine 
v.  Marsh,  6  Munf.  (Va.)  283  ;  Silliman  v. 
Gillespie,  48  W.  Va.  374  ;  Fearon  Lumber,  etc., 
Co.  v.  Wilson,  51  W.  Va.  30. 

In  an  agreement  for  the  sale  of  timberland 
it  was  agreed  that,  if  on  investigation  it  did 
not  contain  sixty  millions  pine  timber,  and  if 
there  was  no  stream  on  it  which  in  ordinary 
freshets  would  carry  the  logs  to  a  river,  the 
agreement  should  be  void.     After  investigation 


and  favorable  report  by  their  agent,  the  tract 
was  purchased  by  the  vendors,  and  deed  taken 
after  having  made  the  stipulated  payments. 
It  afterwards  appeared  that  the  investigation 
was  made  partly  on  an  adjacent  tract  through 
mistake,  and  that  the  amount  of  timber  did  not 
exceed  five  millions.  On  these  facts  the  con- 
tract was  set  aside  because  of  the  gross  mis- 
take, and  the  purchase  money  was  restored. 
Daniel  v.  Mitchell,  1  Story  (U.  S.)  172. 

8.  Quantity  of  Land.  —  Funded  Debt  Com'rs 
v.  Younger,  29  Cal.  172;  Keene  v.  Demelman, 
172  Mass.  17;  Thwing  v.  Davidson,  33  Minn. 
186;  Newton  v.  Tolles,  66  N.  H.  136,  49  Am. 
St.  Rep.  593 ;  Morris  Canal  Co.  v.  Emmett,  9 
Paige  (N.  Y.)  168,  37  Am.  Dec.  388;  Failing 
v.  Osborne,  3  Oregon  498  ;  Lawrence  v.  Staigg, 
8  R.  I.  256  ;  Western  Min.,  etc.,  Co.  v.  Peytona 
Cannel  Coal  Co.,  8  W.  Va.  406.  4 

A  vendor,  in  pointing  out  a  vacant  lot  for 
sale,  stated  to  the  vendee  that  it  had  two  hun- 
dred feet  front,  but  it  appeared  that  the  lot 
had  two  hundred  and  thirty  feet  front,  though 
the  vendor  only  owned  two  hundred  feet  front, 
and  hence  his  lot  did  not  occupy  the  whole  of 
the  vacant  space.  This  mistake  was  held  no 
ground  for  the  rescission  of  the  contract. 
Wikoff  v.  Townsend,  7  Mart.  (La.)  431. 

When  the  difference  between  the  actual  and 
estimated  quantity  of  land  is  so  great  as  to 
warrant  the  conclusion  that  the  contract  would 
not  have  been  entered  into  had  the  truth  been 
known,  the  injured  party  is  entitled  to  rescind 
on  the  ground  of  gross  mistake.  Pratt  v.  Bow- 
man, 37  W.  Va.  715. 

In  case  of  gross  mistake  as  to  quantity,  and 
where  the  complainant  has  not  been  guilty  of 
fraud  or  negligence,  nor  has  otherwise  im- 
paired the  equity  resulting  from  the  mistake, 
he  is  entitled  to  relief  whether  the  contract  be 
executed  or  executory.  Solinger  v.  Jewett,  25 
Ind.  479,  87  Am.  Dec.  372. 

Evidence  Is  Admissible  to  show  that  a  smaller 
quantity  was  as  valuable  as  the  amount  con- 
tracted to  be  sold.  Newton  v.  Tolles,  66  N. 
H.  136,  49  Am.  St.  Rep.  593. 

9.  Specific  Tract.  —  Winston  v.  Browning,  61 
Ala.  80. 

10.  Specific  Quantity  Sold.  — Winston  v.  Brown- 
ing, 61  Ala.  80. 

11.  Mistake  as  to  Value. —  Hunter  v.  Goudy,  1 
Ohio  449. 

12.  Mistake  of  Law. —  Marshall  v.  Collett,  1  Y. 
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(4)  Failure  of  Vendor-  to  Perform  —  (a)  In  General.  —  Where  the  induce- 
ments offered  by  the  vendor  are  of  such  a  nature  that  subsequent  to  the 
execution  of  the  contract  they  fail  without  any  fault  of  the  vendor,  the 
vendee  is  not  entitled  to  rescission.1 

(b)  Failure  of  Vendor's  Title.  —  aa.  In  General.  —  As  a  general  rule,  if  the  vendor 
has  no  title,  or  fails  or  refuses  to  furnish  a  proper  title  at  the  time  the  vendee 
is  entitled  to  it,  the  latter  is  entitled  to  a  rescission  of  the  contract.2 

Where  Time  Is  of  the  Essence  of  the  Contract,  the  failure  of  the  vendor  to  furnish 
title  by  the  agreed  time  is  ground  for  rescission,3  but  the  vendee  will  not 
be  relieved  from  his  contract  previous  to  that  time.4 

V/here  Time  Is  Not  of  the  Essence,  any  unreasonable  delay  on  the  part  of  the 
vendor  entitles  him  to  rescind  after  giving  notice  to  the  vendor.5  Where 


&  C.  Exch.  232;  Wilgus  v.  Hughes,  2  A.  K. 
Marsh.  (Ky.)  328;  Leal  v.  Terbush.  52  Mich. 
100;  Clapp  V.  Hoffman,  159  Pa.  St.  531.  And 
see  the  title  Mistake,  vol.  20,  p.  816  et  seq. 

A  Mistake  of  Foreign  Law  is  considered  a 
mistake  of  fact  rather  than  a  mistake  of  law. 
Daly  v.  Brennan,  87  Wis.  36.  And  see  the  title 
Mistake,  vol.  20,  p.  816. 

1,  Failure  of  Vendor  to  Perform  —  In  General. 
—  Owen  v.  Pomona  Land,  etc.,  Co.,  131  Cal. 
530;  Lewis-  v.  Brookdale  Land  Co.,  124  Mo. 
672. 

Retention  of  Money  as  Set-Off.  —  When  the 

vendors  have  fully  executed  the  contract,  ex- 
cept that  they  have  withheld  a  sum  that  was  to 
have  been  transferred  to  the  vendees,  but  the 
latter  are  indebted  to  the  former  in  a  greater 
amount,  under  the  contract,  it  is  no  ground  for 
rescission.  Smith  Granite  Co.  v.  Newall,  22 
R.  T.  220. 

2.  In  General  —  England.  —  Re  Cooke,  78  L. 
T.  N.  S.  106. 

Alabama.  —  Clemens  v.  Loggins,  1  Ala.  622  ; 
Cullum  v.  Branch  of  State  Bank,  4  Ala.  21,  37 
Am.  Dec.  725;  Pearson  v.  Seay,  35  Ala.  612; 
Baptiste  v.  Peters,  51  Ala.  158. 

California.  —  Walker  v.  Sedgwick,  8  Cal. 
398 ;  Gates  v.  McLean,  70  Cal.  42 ;  Burks  v. 
Davies,  85  Cal.  no,  20  Am.  St.  Rep.  213;  Chat- 
field  v.  Williams,  85  Cal.  518;  Wilcox  V,  Lattin, 
93  Cal.  588;  Aikman  v.  Sanborn,  (Cal.  1898) 
52  Pac.  Rep.  729,  affirmed  55  Pac.  Rep.  1099. 

Connecticut.  ■ —  Nothe  v.  Nomer,  54  Conn. 
326. 

Georgia.  —  Martin  v.  Atkinson,  7  Ga.  228,  50 
Am.  Dec.  403  ;  McManus  v.  Cook,  59  Ga.  485  ; 
SandtiHn  v.  Willis,  98  Ga.  278. 

Illinois.  —  Smith  v.  Lamb,  26  111.  396 ;  79 
Am.  Dec.  381  ;  Underwood  v.  West,  43  111. 
403. 

Kentucky.  —  Hawthorn  v.  Root,  6  Bush 
(Ky.)  501  ;  Williams  v.  Carter,  3  Dana  (Ky.) 
198;  Wickliffe  v.  Clay,  1  Dana  (Ky.)  585; 
Clark  v.  Bell,  4  Dana  (Ky.)  15;  Craig  v. 
Prather,  2  B.  Mon.  (Ky.)  9.  See  Burchet  v. 
Faulkner,  1  Dana  (Ky.)  99. 

Massachusetts.  —  Siglin  v.  Frost,  173  Mass. 
284. 

Michigan. — -Potter  v.  Ranlett,  116  Mich.  454. 

Mississippi.  —  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683.  See  Hill  v.  Samuel,  31  Miss. 
307- 

North  Carolina.  —  Shaw  v.  Vincent,  64  N. 
Car.  690. 

Texas.  —  Hart  v.  Bullion,  48  Tex.  278 ;  Gal- 


braith  v.  Reeves,  82  Tex.  357.  See  Clay 
County  Land,  etc.,  Co.  v.  Skidmore,  26  Tex. 
Civ.  App.  472. 

Virginia.  —  Lamb  v.  Smith,  6  Rand.  (Va.) 
552.  See  Bullitt  v.  Songster,  3  Munf.  (Va.) 
54- 

In  Riddell  v.  Blake,  4  Cal.  264,  it  was  held 
that  the  vendee  must  show  an  outstanding  para- 
mount title  in  a  third  person.  See  Black  v. 
Walker,  98  Ga.  31. 

The  Mere  Statement  of  the  Commissioner  of  the 
General  Land  Office,  that  he  has  canceled  a  cer- 
tificate, is  not  an  eviction  which  should  rescind 
a  sale  between  third  persons.  Barton  v.  Hemp- 
kin,  19  La.  510. 

Payment  Made  —  Title  Offered  by  Real  Owners. 
— :  Where  a  part  payment  has  been  made  under 
the  contract  of  purchase,  the  contract  cannot 
be  rescinded,  or  the  payment  recovered,  on  the 
ground  that  the  property  was  not  owned  by  the 
person  with  whom  the  contract  was  made,  when 
he  had  an  equitable  interest  and  produced  the 
owners  of  the  property  who  could  convey  and 
make  title  and  offered  to  execute  the  proper 
conveyance  for  the  same.  Friedman  v.  Dewes, 
33  N.  Y.  Super.  Ct.  450.  See  Taylor  v.  Porter, 
1  Dana  (Ky.)  421,  25  Am.  Dec.  155. 

Relinquishment  of  Rights  by  Holder  of  Out- 
standing Title. —  Moss  v.  Davidson,  1  Smed.  & 
M.  (Miss.)  112. 

3.  Time  of  Essence.  —  Tibbatts  v.  Boulton,  73 
L.  T.  N.  S.  534 ;  Morange  v.  Morris,  34  Barb. 
(N.  Y.)  311;  Dominick  v.  Michael,  d  Sandf. 
(N.  Y.)  374;  Parsons  v.  Smith,  46  W.  Va.  728. 
See  Mullin  v.  Bloomer,  11  Iowa  360. 

Vendor  Not  in  Default  Sufficient  Defense.  — 
Teal  v.  Lnngsdale,  78  Ind.  339. 

Delay  Unimportant. —  One  cannot  rescind  a 
contract  for  purchase  of  land  merely  because 
the  vendor  was  unable,  owing  to  refusal  of  a 
tenant  to  vacate,  to  deliver  possession  till 
seven  or  eight  days  after  the  time  stipulated, 
such  delay  being  unimportant,  and  being  used 
merely  as  an  excuse  in  aid  of  a  desire  to 
rescind.     Armstrong  v.  Breen,  101  Iowa  9. 

4.  No  Rescission  Previous  to  Time  for  Perform- 
ance. —  Clements  v.  Loggins,  2  Ala.  514;  Den- 
nis "'.  Strassburger,  89  Cal.  583 ;  Hanna  v. 
Harper,  3  Smed.  &  M.  (Miss.)  793;  Denman  v. 
Mentz,  63  N.  .1.  Fq.  613. 

5.  Time  Not  of  Essence  —  Reasonable  Notice  — 
England.  —  Comnton  v.  Barley,  (1892)  1  Ch. 
313;  Wood  v.  Mnohu.  5  Hare  158;  Benson  v. 
Lamb,  o  Beav.  502  ;  Nott  v.  Riccard,  22  Beav. 
307  ;  Wells  v.  Maxwell,  32  Beav.  408. 
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the  vendees  waive  their  right  to  rescind  after  the  lapse  of  the  stipulated  time 
for  the  delivery  of  title,  they  cannot  rescind  afterwards  for  failure  of  title 
without  giving  reasonable  notice  to  the  vendor. 1 

bb.  No  Title  When  Contract  Made.  —  Although  a  vendor  may  contract  to  sell 
land  to  which  he  has  no  title,2  if  the  representations  in  the  executory  agree- 
ment that  he  has  title  are  a  fraud  upon  the  purchaser,  the  latter  may  rescind 
for  want  of  title  at  that  time,3  and  if  upon  the  execution  of  the  deed  it 
appears  that  the  vendor  has  no  title,  rescission  may  be  had.4 

cc.  Transfer  of  Title  Previous  to  Performance.  —  The  conveyance  of  the  lands 
after  the  contract  is  made  and  previous  to  the  time  for  performance  is  no 
ground  for  rescission,  there  being  no  repudiation  of  the  contract  by  the 
vendor,5  especially  where  the  contract  has  been  recorded.6 

dd.  Title  Perfected  After  Contract.  —  If  there  be  no  fraud,  it  is  no  ground  for 
rescission  that  the  title  was  defective  at  the  time  of  contract  if  it  has  been 
perfected  prior  to  the  time  for  performance,  or  before  entry  of  decree  in  suit 
for  rescission,7  or  where  it  was  perfected  before  title  was  demanded ; 8  but  if 
the  contract  is  fraudulent  the  vendee  may  rescind  although  the  vendor  sub- 
sequently acquires  a  good  title.9  If  the  effect  of  the  subsequent  acquisition 
of  title  is  to  vest  it  in  the  vendee,  he  cannot  subsequently  claim  rescission ; 10 
but  if  he  disaffirms,  the  vendor  cannot  subsequently  force  title  on  him.11 

ee.  Partial  Failure  of  Title.  —  Whether  a  contract  for  the  sale  of  land  will 
be  rescinded  for  partial  failure  of  title  alone,  depends  upon  the  circum- 
stances,12 but  it  may  be  stated  as  a  general  rule  that  where  the  failure  extends 


California.  —  Anderson  v.  Strassburger,  92 
Cal.  38. 

Connecticut.  —  Andrew  v.  Babcock,  63  Conn. 
109. 

Illinois.  —  Harding  v.  Olson,  177  111.  298. 

Iowa.  —  Clark  v.  McCleery,  115  Iowa  3. 

Kentucky.  —  Smith  v.  Cansler,  83  Ky.  367  ; 
Holmes  v.  Holmes,  107  Ky.  163,  92  Am.  St. 
Rep.  342. 

Missouri.  —  Woodward  v.  Van  Hoy,  45  Mo. 
300. 

North  Dakota.  —  Arnett  v.  Smith,  n  N.  Dak. 
55- 

Pennsylvania.  —  Tiernan  v.  Rowland,  15  Pa. 
St.  429. 

Texas.  —  Green  v.  Chandler,  23  Tex.  148. 
Wisconsin.  —  Isaacs    v.    Bardon,    114  Wis. 
142. 

See  Courtney  v.  Woodworth,  9  Kan.  443. 

Time  of  Performance  Extended  by  Consent.  — 
Darrow  v.  Cornell,  30  N.  Y.  App.  Div.  115; 
Forsyth  v.  North  American  Oil  Co.,  53  Pa. 
St.  173;  Hatton  v.  Johnson,  83  Pa.  St.  219. 

Four  Years'  Delay  Unreasonable.  —  Zimmerman 
v.  Branyan,  62  N.  J.  L.  478. 

Delay  Due  to  Vendee.  —  Where  the  delay  in 
completing  a  contract  was  caused  by  the  ven- 
dee's unreasonable  refusal  to  take  title,  if  the 
property  depreciates  in  the  meanwhile  it  is  no 
ground  for  relief  of  the  contract.  Styles  v. 
Blume,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  421. 

Notice  to  Agent.  —  An  agent  of  the  vendee 
holding  deed  in  escrow  is  a  proper  party  to  be 
notified  by  the  vendee  of  his  election  to  re- 
scind.    Vawter  v.  Bacon,  8q  Ind.  565. 

1.  Waiver  of  Bight.  —  Holt's  Appeal,  98  Pa. 
St.  257  ;  Owen  v.  Pomona  Land,  etc.,  Co.,  131 
Cal.  530. 

2.  No  Title  in  Vendor. —  Rutland  v.  Brister, 
53  Miss.  683 ;  Burwell  v.  Sollock,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  844. 

8.  Representation  Fraud  on  Purchaser. —  Drake 
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v.  Latham,  50  111.  270;  Topp  v.  White,  12 
Heisk.  (Tenn.)  165;  Green  v.  Chandler,  25 
Tex.  148;  Webb  v.  Stephenson,  11  Wash.  342. 
See  Griggs  v.  Woodruff,  14  Ala.  9. 

4.  No  Title  on  Execution  of  Deed.  —  Woods  v. 
North,  6  Humph.  (Tenn.)  309,  44  Am.  Dec. 
312;  Blakey  v.  Allen,  22  Tex.  Civ.4App.  39. 

5.  Conveyance  to  Third  Person  Prior  to  Time 
for  Performance.  —  Joyce  v.  Shafer,  97  Cal. 
335  ;  Shively  v.  Semi-Tropic  Land,  etc.,  Co.,  99 
Cal.  259;  Garberino  v.  Roberts,  109  Cal.  125; 
Webb  v.  Stephenson,  1 1  Wash.  342.  See  Bush 
v.  Marshall,  6  How.  (U.  S.)  284. 

6.  Contract  of  Sale  Recorded. —  Hoock  v.  Bow- 
man, 42  Neb.  87. 

7.  Title  Perfected  After  Contract — Alabama. 
—  Coleman  v.  Decatur  First  Nat.  Bank,  »i5 
Ala.  307;  Meeks  v.  Garner,  93  Ala.  17. 

Iowa.  —  Mock  v.  Chalstrom,  121  Iowa  411. 

Kentucky.  —  Daniel  v.  Smythe,  5  B.  Mon. 
(Ky.)  347;  Buford  v.  Guthrie,  14  Bush  (Ky.) 
677,  690. 

Mississippi.  —  Davidson  v.  Moss,  5  How. 
(Miss.)  673  ;  Jenkins  v.  Whitehead,  7  Smed.  & 
M.  (Miss.)  577. 

Tennessee.  —  Winfrey  v.  Drake,  4  Lea 
(Tenn.)  293  ;  McElya  v.  Hill,  105  Tenn.  319. 

Virginia.  —  Garber  v.  Sutton.  96  Va.  469. 

8.  Title  Perfected  Before  Demand.  —  Evans  v. 
Boiling,  s  Ala.  550. 

9.  Contract  Fraudulent. —  Meeks  v.  Garner, 
93  Ala.  17. 

10.  Title  Vested  in  Vendee — Finley  v.  Lynch, 
2  Bibb  (Ky.)  566,  5  Am.  Dec.  635  ;  Hale  v.  New 
Orleans,  18  La.  Ann.  321. 

11.  Contract  Disaffirmed.  — Taylor  v.  Porter,  1 
Dana  (Ky.)  421,  25  Am.  Dec.  155;  Blakey  v. 
Allen,  22  Tex.  Civ.  App.  39. 

12.  Depends  on  Circumstances.  —  Yeates  v. 
Pryor,  11  Ark.  58. 

Loss  Must  Be  Certain. —  Hale  v.  New  Orleans, 
1 8  La.  Ann.  321. 
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to  such  portion  of  the  land  as  was  the  main  inducement  to  the  purchase,  and 
is  of  such  consequence  in  relation  to  the  whole  that  it  is  to  be  presumed 
the  purchase  would  not  have  been  made  without  it,  the  contract  will  be 
rescinded;  1  on  the  other  hand,  where  the  defect  is  slight,  and  the  failure  of 
title  only  extends  to  an  inconsiderable  part  of  the  land,  so  small  as  not  to 
raise  the  presumption  that  it  would  have  induced  the  purchaser  to  decline  the 
contract  if  it  had  been  known  to  him,  rescission  will  not  be  granted,  but  the 
vendee  will  be  given  compensation  in  damages.2 


No  rescission  where  there  is  no  reasonable 
ground  to  apprehend  danger  from  an  apparent 
defect  of  title.  Lucas  v.  Crippen,  76  Iowa 
507 ;  McCann  v.  Edwards,  6  B.  Mon.  (Ky.) 
208;  Clanton  v.  Burges,  2  Dev.  Eq.  (17  N. 
Car.)  13. 

Accidental    Destruction  of   Buildings.  —  If 

buildings  on  land,  which  were  not  the  chief  in- 
ducement to  the  purchase,  are  destroyed  by  fire 
without  any  fraud  on  the  part  of  the  vendor, 
neither  party  is  entitled  to  rescind  the  written 
contract  of  sale.  Bautz  v.  Kuhworth,  1  Mont. 
133,  25  Am.  Rep.  737. 

1.  Failure  of  Title  —  Main  Inducement — Eng- 
land.—  Cowles  v.  Gale,  L.  R.  7  Ch.  12;  M'Cul- 
loch  v.  Gregory,  1  Kay  &  J.  286;  Day  v.  Luhke, 
L.  R.  s  Eq.  336. 

United  States.  —  Ankeny  v.  Clark,  148  U.  S. 
345- 

Alabama.  —  Newell  v.  Turner,  9  Port.  (Ala.) 
420. 

Arkansas.  —  Tupy  v.  Kocourek,  66  Ark. 
433- 

Georgia.  —  Coffee  v.  Newsom,  2  Ga.  444. 

Kentucky.  —  Wells  v.  Porter,  5  B.  Mon. 
(Ky.)  416;  Jones  v.  Read,  3  Dana  (Ky.)  540; 
Durrett  v.  Simpson,  3  T.  B.  Mon.  (Ky.)  517, 
16  Am.  Dec.  115. 

Louisiana.  —  Daquin  v.  Coiron,  3  La.  387 ; 
Robbins  v.  Martin,  43  La.  Ann.  488. 

Mississippi.  —  Parham  v.  Randolph,  4  How. 
(Miss.)  435,  35  Am.  Dec.  403. 

Missouri.  —  Hart  v.  Handlin,  43  Mo.  171. 

Pennsylvania.  —  Ley  v.  Huber,  3  Watts  (Pa.) 
367;  Erie  v.  Vincent,  8  Watts  (Pa.)  510;  Stod- 
dart  v.  Smith,  5  Binn.  (Pa.)  355. 

South  Carolina.  —  Adams  v.  Kibler,  7  S. 
Car.  47. 

Tennessee.  —  Winfrey  v.  Drake,  4  Lea 
(Tenn.)  293.  See  Newnan  v.  Maclin,  5  Hayw. 
(Tenn.)  241. 

Texas.  —  York  v.  Gregg,  9  Tex.  85. 

Virginia.  —  Bailey  v.  James,  11  Gratt.  (Va.) 
468,  62  Am.  Dec.  659. 

West  Virginia.  —  Worthington  v.  Staunton, 
16  W.  Va.  208. 

Failure  of  title  to  one  hundred  and  thirty- 
five  acres  of  land  out  of  two  hundred  acres, 
where  the  owner's  statement  that  he  had  title 
and  right  to  convey  is  relied  upon,  is  sufficient 
ground  for  rescission.  Lindsey  v.  Veasy,  62 
Ala.  421. 

Title  to  Undivided  Part.  —  Under  contract 
for  the  entirety  of  a  tract,  if  the  vendor  can 
only  make  title  to  an  undivided  part  of  it  the 
vendee  may  rescind.  Wood  v.  Mason,  2  Coldw. 
(Tenn.)  251. 

Part  of  Building  in  Street. —  The  purchaser 
of  a  building,  a  part  of  which  is  found  to  be 
in  the  street,  and  he  in  no  fault,  may  rescind 
the  contract,  no  adverse  title  having  been  ac- 


quired by  limitation  to  the  part  occupied.  Rip- 
petoe  v.  Low,  1  Tex.  Unrep.  Cas.  475. 

Three  Contiguous  Tracts  —  Failure  of  Title  to 
One.  —  Where  three  contiguous  tracts  of  land 
were  sold,  and  the  title  to  the  middle  tract, 
being  the  best  improved  and  making  two-fifths 
of  the  whole  body  of  land,  failed,  the  contract 
will  be  rescinded.  Chastain  v.  Staley,  23 
Ga.  26. 

Failure  of  Title  to  One-third  of  Tract.  —  Where 
a  person  enters  into  a  contract  for  the  purchase 
of  a  known  body  of  coal,  supposed  to  contain 
300  acres,  but  the  same  has  been  diminished 
to  less  than  200  acres  by  valid  conveyance  of 
the  more  desirable  portion  thereof,  made  by 
the  grantor  owner  to  his  children  without  the 
knowledge  of  the  purchaser,  and  which  knowl- 
edge is  withheld  from  him  by  the  owner  until 
after  a  deed  is  executed,  such  purchaser  will 
not  be  compelled  to  complete  such  contract,  but 
the  same  at  his  instance  will  be  rescinded. 
Carney  v.  Harbert,  44  W.  Va.  30. 

2.  Failure  of  Title  Inconsiderable  —  England.  — 
Re  Brewer,  80  L.  T.  N.  S.  127. 

Connecticut. — •  Downes  v.  Bristol,  41  Conn. 
274. 

Kentucky.  —  Durrett  v.  Simpson,  3  T.  B. 
Mon.  (Ky.)  517,  16  Am.  Dec.  115;  Finley  v. 
Lynch,  2  Bibb  (Ky.)  566,  5  Am.  Dec.  635 ; 
Kemper  v.  Walker,  (Ky:  1895)  32  S.  W.  Rep. 
1093 ;  Williams  v.  Thomas,  (Ky.  1900)  54  S. 
W.  Rep.  824 ;  Merchants',  etc.,  Bank  v.  Cle- 
land,  (Ky.  1902)  67  S.  W.  Rep. .386;  Burk- 
holder  v.  Farmers'  Bank,  (Ky.  1902)  67  S.  W. 
Rep.  832. 

Michigan.  —  Steinbach  v.  Hill,  25  Mich.  78. 
Missouri.  —  Hart  v.  Handlin,  43  Mo.  171; 
Key  v.  Jennings,  66  Mo.  356. 

North  Carolina.  —  Clanton  v.  Burges,  2  Dev. 
Eq.  (17  N.  Car.)  13. 

Oregon.  —  McCourt  v.  Johns,  33  Oregon  561. 
Texas.  —  York  v.  Gregg,  9  Tex.  85. 
See  Fountain  v.  Semi-Tropic  Land,  etc.,  Co., 
99  Cal.  677;  Johnson  v.  Williams,  145  Ind.  645. 

Four  Acres  Out  of  Three  Hundred  and  Fourteen, 
—  Stevenson  v.  Polk,  71  Iowa  278. 

Seven  Acres  Defect  in  One  Hundred  and  Forty- 
three.  —  Golden  v.  Maupin,  2  J.  J.  Marsh. 
(Ky.)  236. 

One-quarter  of  an  Acre  Out  of  Eight  Acres.  — 

Parsons  v.  Lunsford,  (Ky.  1900)  55  S.  W.  Rep. 
885. 

Fifty  Out  of  Eight  Hundred,  —  The  want  of 
title  to  fifty  acres,  part  of  a  tract  of  over  eight 
hundred  acres,  is  no  ground  for  the  rescission 
of  a  sale,  but  only  for  compensation,  where  it 
does  not  appear  to  be  important  to  the  pur- 
chaser. Buck  v.  M'Caughtry,  5  T.  B.  Mon. 
(Ky.)  216. 

Thirteen  and  One-half  Acres  Out  of  Four  Hun- 
dred. —  The  discovery  after  the  sale  of  a  tract 
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Separate  Contracts.  —  On  the  sale  of  separate  lots,  however,  the  failure  of  title 
to  some  of  the  lots  is  no  ground  for  rescinding  the  sales  of  the  others.1 

ff.  Encumbered  Title  —  In  General.  —  The  purchaser  of  land  is  entitled  to 
receive  a  good  title,2  and  if  the  vendor  offers  instead  one  that  is  encumbered 
with  liens,  or  otherwise  defective,  the  vendee  is  entitled  to  rescind  the 
executory  agreement.3  But  the  mere  existence  of  liens  is  no  ground  for 
rescission,  where  it  does  not  appear  that  the  vendor  would  not  have  removed 
them  by  the  time  for  performance.* 

Estoppel  to  Rescind.  —  If  the  vendee  knows  of  the  defective  title  at  the  time 
of  the  contract  he  is  not  entitled  to  a  rescission  of  the  contract  for  this  rea- 
son,5 nor  where  he  agrees  to  take  such  title  as  the  vendor  has,6  nor  where  he 
agrees  to  accept  the  contract  if  the  court  finds  that  a  marketable  title  can  be 
made,  which  finding  is  made.7 

gg.  Effect  of  Vendee's  Retaining  Possession.  —  A  vendee  in  possession  under 
a  contract  free  from  fraud  cannot  have  rescission  for  the  vendor's  failure  to 
perform  his  part  of  the  contract.8 


of  four  hundred  acres  that  thirteen  and  a  half 
acres  not  important  to  the  residue  are  covered 
by  a  superior  claim,  is  no  cause  for  vacating 
the  contract.  Cates  v.  Raleigh,  I  T.  B.  Mon. 
(Ky.)  164. 

1.  Separate  Sales. —  Van  Eps  v.  Schenectady, 
12  Johns.  (N.  Y.)  436,  7  Am.  Dec.  330;  Stod- 
dart  v.  Smith,  5  Binn.  (Pa.)  355.  See  infra, 
this  section,  Total  or  Partial  Rescission. 

2.  See  supra,  this  title,  Estate  and  Title. 

3.  Executory  Contract — Encumbered  Title  — 
United  States.  —  Ankeny  v.  Clark,  148  U.  S. 
345;  Adams  v.  Henderson,  168  U.  S.  573. 

Alabama.  —  Hunter  v.  O'Neil,  12  Ala.  37. 

California.  —  Worley  v.  Nethercott,  91  Cal. 
512,  25  Am.  St.  Rep.  209. 

Kentucky.  —  Jackson  v.  Murray,  5  T.  B.  Mon. 
(Ky.)  184,  17  Am.  Dec.  53;  McGuire  v.  Bow- 
man, 6  Bush  (Ky.)  550. 

New  York.  —  Tucker  v.  Woods,  12  Johns. 
(N.  Y.)  190,  7  Am.  Dec.  305;  Fruhauf  v.  Bend- 
heim,  3  Silv.  Sup.  (N.  Y.)  91,  affirmed  127  N. 
Y.  587;  Wright  v.  Deniston,  (C.  PI.  Gen.  T.) 
9  Misc.  (N.  Y.)  79;  Hewison  v.  Hoffman,  15 
Daly  (N.  Y.)  176. 

Pennsylvania.  —  Moore  v.  Shelly,  2  Watts 
(Pa.)  256;  Bonner  v.  Herrick,  99  Pa.  St.  220. 

Texas.  —  Loring  v.  Oxford,  18  Tex.  Civ. 
App.  415. 

See  Morrison  v.  Waggy,  43  W.  Va.  405. 
Materiality  of  Defect  —  Question  of  Law  or  Fact. 

—  The  true  rule  in  determining  whether  the 
question  of  materiality  of  a  defect  in  title  is 
one  of  law  or  fact  is  that  where  it  depends 
upon  an  inference  to  be  drawn  from  circum- 
stances it  is  a  question  of  fact ;  but  where  it 
turns  upon  the  construction  of  a  writing,  and 
no  special  circumstances  would  be  taken  into 
account,  it  is  a  question  of  law.  Stokes  v. 
Johnson,  57  N.  Y.  673. 

Louisiana  Eule  —  Provision  of  Statute.  — 
Under  section  2535  of  the  Louisiana  Code, 
which  provides  that  if  a  buyer  is  disquieted  in 
his  possession,  or  fears  that  he  will  be  dis- 
quieted, he  may  refrain  from  making  payment 
of  the  price  until  the  seller  has  restored  to  him 
possession  or  given  him  security,  the  buyer  who 
discovers  a  defect  in  his  title  is  not  entitled 
to  a  rescission  of  the  sale.  Denis  v.  Clague,  7 
Mart.  N.  S.  (La.)  93. 


4.  Mere  Existence  of  Liens  No  Ground.  — 

Latimer  v.  Capay  Valley  Land.  Co.,  137  Cal. 
286;  Styles  v.  Blume,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  421.  See  Kimball  v.  West,  15  Wall. 
(U.  S.)  377;  Peirce  v.  McMahan,  15  La.  218. 

Mortgage  on  Tract  —  Purchase  Price  to  Be  Ap- 
plied as  Payment. —  Martin  v.  Stone,  79  Mo. 
App.  309,  2  Mo.  App.  Rep.  408. 

5.  Defects  Known  at  Time  of  Contract  —  Ala- 
bama.—  Beck  v.  Simmons,  7  Ala.  71;  Barnett 
v.  Gaines,  8  Ala.  373. 

Kentucky.  —  Rawlins  v.  Timberlake,  6  T.  B. 
Mon.  (Ky.)  225  ;  Merchants',  etc.,  Bank  v. 
Cleland,  (Ky.  1902)  67  S.  W.  Rep.  386. 

Nebraska.  —  Kimmel  v.  Scott,  34  Neb.  493. 

North  Carolina.  —  Mills  v.  Abrarras,  6  Ired. 
Eq.  (41  N.  Car.)  456;  Sadler  v.  Wilson,  5  lied. 
Eq.  (40  N.  Car.)  296. 

South  Dakota.  —  Smith  v.  Detroit,  etc.,  Gold 
Min.  Co.,  (S.  Dak.  1903)  97  N.  W.  Rep.  17. 

Tennessee.  —  Perkins  v.  Williams,  5  Coldw. 
(Tenn.)  512. 

6.  Agreement  to  Take  Whatever  Title  Vendor 
Has. —  Russell  v.  Handy,  59  S.  W.  Rep.  320,  22 
Ky.  L.  Rep.  933 ;  Pintard  v.  Martin,  Smed.  & 
M.  Ch.  (Miss.)  126. 

Where  the  vendee  knew  that  the  vendor  was 
uncertain  in  his  title  to  a  small  immaterial  part 
of  the  land  sold,  and  stated  that  he  was  willing 
to  run  the  risk  and  that  the  vendor  should  not 
be  blamed  or  the  sale  affected,  the  sale  will  not 
be  vacated  where  it  is  afterwards  discovered 
that  there  was  a  superior  claim  to  such  part  of 
the  land.  Cates  v.  Raleigh,  1  T..B.  Mon.  (Ky.) 
164. 

7.  Finding  of  Court. —  Hyde  v.  Heller,  10 
Wash.  586. 

8.  Vendee  in  Possession. —  Burkett  v.  Mun- 
ford,  70  Ala.  423;  Spicer  v.  Jones,  (Ky.  1886) 
1  S.  W.  Rep.  810;  Tompkins  v.  Hyatt,  28  N.  Y. 
347- 

Eule  in  Louisiana  —  Eetention  of  Price.  —  A 

purchaser  in  the  undisturbed  possession  and  en- 
joyment of  property  which  has  been  sold  to 
him  can  maintain  no  action  to  annul  thg  sale 
on  the  ground  that  his  vendor's  title  is  de- 
fective or  is  affected  with  a  relative  nullity.  If 
the  purchaser  has  just  reason  to  fear  being  dis- 
quieted, he  may  retain  the  price  until  the  vendor 
gives  him  security.      Rev.  Civil   Code  2557 ; 
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hh.  Executed  Contract  under  General  Warranty  Deed.  —  Where  a  purchaser 
of  land  has  taken  a  deed  with  covenants  of  general  warranty,  and  has  been  let 
into  possession,  the  established  rule  is  that  in  the  absence  of  fraud  or  mistake 
he  cannot  claim  rescission  in  equity  merely  on  the  ground  of  defect  of  title 
in  the  vendor,  where  his  possession  is  neither  disturbed  nor  threatened,  but 
must  be  left  to  his  remedy  at  law  on  the  covenants  of  warranty.1  If,  how- 
ever, there  has  been  an  eviction  under  paramount  title,2  if  the  vendee  received 
nothing  under  his  contract,3  or  because  of  the  insolvency' of  the  grantor  he 
will  be  unable  to  respond  in  damages  to  an  action  upon  the  covenant,  equity 
will  relieve  by  rescinding  the  contract,4  as  it  also  will  if  there  was  fraud 


Cannon  v.  Female  Orphan  Soc,  24  La.  Ann. 
452.  See  supra,  this  section,  Conditions  to 
Rescission  —  Return  or  Tender  of  Deed  or 
Possession  by  Vendee. 

1.  Executed  Contract  under  General  Warranty 
Deed  —  No  Fraud  or  Mistake  —  England.  —  Re 
Tyrell,  82  L.  T.  N.  S.*675,  64  J.  P.  665. 

Canada.  —  Cole  v.  Pope,  29  Can.  Sup.  Ct.  291. 

United  States.  —  Kimball  v.  West,  15  Wall. 
(U.  S.)  377;  Noonan  v.  Lee,  2  Black  (U.  S.) 
500;  Patton  v.  Taylor,  7  How.  (U.  S.)  133; 
Andrus  v.  St.  Louis  Smelting,  etc.,  Co.,  130  U. 
S.  648 ;  White  v.  Ewing,  37  U.  S.  App.  365,  69 
Fed.  Rep.  451  ;  Jourolmon  v.  Ewing,  47  U.  S. 
App.  679,  80  Fed.  Rep.  604  ;  Alger  v.  Anderson, 
92  Fed.  Rep.  696. 

Alabama.  —  Lanier  v.  Hill,  25  Ala.  554; 
Fields  v.  Clayton,  117  Ala.  538,  67  Am.  St.  Rep. 
189;  Vice  v.  Littlejohn,  116  Ala.  276;  Coleman 
v.  Decatur  First  Nat.  Bank,  115  Ala.  307. 

Arkansas.  —  Yeates  v.  Pryor,  1 1  Ark.  58 ; 
Fitzhugh  v.  Davis,  46  Ark.  337. 

Connecticut.  —  Barkhamsted  v.  Case,  5  Conn. 
528,  13  Am.  Dec.  92. 

Florida.  —  Mickler  v.  Reddick,  38  Fla.  341. 

Iowa.  —  McDunn  v.  Des  Moines,  34  Iowa 
467- 

Kentucky.  —  Hieronymus  v.  Hicks,  3  J.  J. 
Marsh.  (Ky.)  701  ;  Upshaw  v.  Debow,  7  Bush 
(Ky.)  442;  Brassfield  v.  Walker,  7  B.  Mpn. 
(Ky.)  96; -Gale  v.  Conn,  3  J-  J-  Marsh.  (Ky.) 
538 ;  Campbell  v.  Whittingham,  5  J.  J.  Marsh. 
(Ky.)  96,  20  Am.  Dec.  241  ;  Simpson  v.  Haw- 
kins, 1  Dana  (Ky.)  303 ;  Johnson  v.  Tool,  1 
Dana  (Ky.)  479,  25  Am.  Dec.  262;  Buford  v. 
Guthrie,  14  Bush  (Ky.)  690  ;  English  v.  Thomas- 
son,  82  Ky.  280;  Abner  v.  York,  (Ky.  1897)  41 
S.  W.  Rep.  309.  See  Holmes  v.  Holmes,  107 
Ky.  163,  92  Am.  St.  Rep.  342. 

Maryland.  —  Middlekauff  v.  Barrick,  4  Gill 
(Md.)  290. 

Minnesota.  —  Miller  v.  Miller,  47  Minn.  546. 

Mississippi.  —  Wilty  v.  Hightower,  6  Smed. 
&  M.  (Miss.)  34s.  See  Fletcher  v.  Wilson, 
Smed.  &  M.  Ch.  (Miss.)  376. 

Missouri.  —  Mitchell  v.  McMullen,  59  Mo. 
252 ;  Hart  v.  Hannibal,  etc.,  R.  Co.,  65  Mo. 
509  ;  Key  v.  Jennings,  66  Mo.  356. 

New  York.  —  Bates  v.  Delavan,  5  Paige  (N. 
Y.)  299  ;  Woodruff  v.  Bunce,  9  Paige  (N.  Y.) 
443,  38  Am.  Dec.  559  ;  Abbott  v.  Allen.  2  Johns. 
Ch.  (N.  Y.)  519,  7  Am.  Dec.  554;  Ryerson  v. 
Willis*  81  N.  Y.  277- 

Oregon.  —  Fellows  v.  Evans,  33  Oregon  30. 

South  Carolina.  —  Van  Lew  v.  Parr,  2  Rich. 
Eq.  (S.  Car.)  321  ;  Garvin  v.  Cohen,  13  Rich. 
L.  (S.  Car.)  153;  Maner  v.  Washington,  3 
Strobh.  Eq.  (S.  Car.)  171. 


Tennessee.  —  Topp  v.  White,  12  Heisk. 
(Tenn.)  165  ;  Barnett  v.  Clark,  5  Sneed  (Tenn.) 
437  ;  Maney  v.  Porter,  3  Humph.  (Tenn.)  347  ; 
Buchanan  v.  Alwell,  8  Humph.  (Tenn.)  519; 
Merriman  v.  Norman,  9  Heisk.  (Tenn.)  269 ; 
Scott  v.  Simpson,  11  Heisk.  (Tenn.)  310;  Kan- 
sas City  Land  Co.  v.  Hill,  87  Tenn.  589 ;  Mc- 
Elya  v.  Hill,  105  Tenn.  319;  Stokes  v.  Acklen, 
(Tenn.  Ch.  1898)  46  S.  W.  Rep.  316;  Jones  v. 
Fulghum,  3  Tenn.  Ch.  193  ;  Young  v.  Butler,  1 
Head  (Tenn.)  640;  Stipe  v.  Stipe,  2  Head 
(Tenn.)  169. 

Texas.  —  Lamb  v.  James,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  178;  Bearrow  v.  Wright, 
17  Tex.  Civ.  App.  641. 

Virginia.  —  Vance  v.  Walker,  3  Hen.  &  M. 
(Va.)  288 ;  Max  Meadows  Land,  etc.,  Co.  v. 
Brady,  92  Va.  71. 

Washington.  —  Decker  v.  Schultze,  11  Wash. 
47.  48  Am.  St.  Rep.  858. 

Wisconsin.  —  McLennan  v.  Prentice,  85  Wis. 
427;  Reuter  v.  Lawe,  86  Wis.  106;  Topping  v. 
Parish,  96  Wis.  378. 

See  Murray  v.  King,  7  Ired.  Eq.  (42  N.  Car.) 
19. 

2.  Eviction 
38  Fla.  341. 

Mississippi.  —  Gale  v.  Green,  Walk.  (Miss.) 
159,  12  Am.  Dec.  548;  Anderson  v.  Lincoln,  5 
How.  (Miss.)  279;  Latham  v.  Morgan,  Smed. 
&  M.  Ch.  (Miss.)  611. 

Missouri. —  Barton  v.  Rector,  7  Mo.  524. 
New  Jersey.  —  Beach  v.  Waddell,  8  N.  J.  Eq. 
299. 

New  York.  - 
Ch.  (N.  Y.)  21 

Tennessee.  —  Barnett  v.  Clark,  5  Sneed 
Buchanan  v.  Alwell,  8  Humph. 
Merriman  v.  Norman,  9  Heisk. 
Jones  v.  Fulghum,  3  Tenn.  Ch. 


Florida.  —  Mickler  v.  Reddick, 


Bumpus  v.  Platner,   1  Johns. 


(Tenn.)  437: 
(Tenn.)  519; 
(Tenn.)  269  ; 
103. 

See  Norton  v.  Jackson,  5  Cal.  262. 

3.  Vendee  peeeived  Nothing  under  Contract. — 
Bowlin  v.  Pollock,  7  T.  B.  Mon.  (Ky.)  26. 

Total  Failure  of  Consideration.  —  Where  a  re- 
scission was  granted  in  executed  contracts  with 
warranty,  it  has  been,  in  the  absence  of  some 
element  of  fraud,  upon  the  ground  that  there 
was  a  total  failure  of  consideration,  in  the  want 
of  title  to  the  whole,  or  a  substantial  part  of  the 
subject-matter  of  the  contract,  and  so  rendering 
compensation  in  damages  impracticable  and  in- 
equitable.   Fitzhugh  v.  Davis,  46  Ark.  337. 

4.  Insolvency  of  Vendor  —  Alabama.  —  Spratt 
v.  Wilson,  94  Ala.  608:  Fields  v.  Clayton,  117 
Ala.  538,  67  Am.  St.  Rep.  189;  Vice  v.  Little- 
john, 116  Ala.  276.  See  Parker  v.  Parker,  93 
Ala.  80. 

670  Volume  XXIX. 


Rescission,  Abandonment,     VENDOR  AND  PURCHASER. 


and  Forfeiture. 


practiced  upon  the  vendee,  notwithstanding  the  fact  that  a  warranty  deed  has 
been  accepted  and  possession  entered  into  thereunder. 1  In  Louisiana  it  is 
provided  by  statute  that  the  vendor  may  demand  rescission  if  he  has  been 
aggrieved  for  more  than  half  the  value  of  an  immovable  estate.*  The  remedy 
is  intended  for  those  who  by  necessity,  or  from  weakness  or  improvidence, 
have  suffered  by  sale  of  land  for  less  than  half  the  value,3  which  must  be 
clearly  established,4  and  when  the  object  of  the  action  is  not  protection,  but 
further  profit,  the  action  does  not  lie.5 

(5)  Failure  of  Vendee  to  Perform  —  (a)  In  General.  —  The  inability  or  refusal 
of  the  vendee  to  comply  with  his  executory  agreement  for  the  purchase  of 
land  entitles  the  vendor  to  elect  to  rescind  the  contract.6 

(b)  Failure  to  Pay  Purchase  Price.  —  It  is  well  settled  that  an  executory  conl  1  act 
for  the  sale  of  lands  may  be  rescinded  by  the  vendor  upon  the  failure  .  1  die 
vendee  to  pay  the  purchase  price,  or  the  instalments,  in  the  absence  u  facts 
making  rescission  inequitable.'    But  this  is  not  the  case  with  executed  con- 


California.  —  Norton  v.  Jackson,  5  Cal.  263. 

Kentucky.  —  Abner  v.  York,  (Ky.  1897;  41 
S.  W.  Rep.  309. 

Tennessee.  —  Barnett  v.  Clark,  5  Sneed 
(Tenn.)  437;  Buchanan  v.  Alwell,  8  Humph. 
(Tenn.)  519;  Merriman  v.  Norman,  9  Heisk. 
(Tenn.)  269;  Scott  v.  Simpson,  11  Heisk. 
(Tenn.)  310;  Kansas  City  Land  Co.  v.  Hill,  87 
Tenn.  589;  McElya  v.  Hill,  105  Tenn.  319; 
Stokes  v.  Acklen,  (Tenn.  Ch.  1898)  46  S.  W. 
Rep.  316;  Matthews  v.  Crowder,  (Tenn.  1902) 
69  S.  W.  Rep.  779. 

Texas.  —  Ramirez  v.  Barton,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  508. 

Virginia.  —  Max  Meadows  Land,  etc.,  Co.  v. 
Brady,  92  Va.  71. 

Wisconsin.  —  Topping  v.  Parish,  96  Wis.  378. 

See  Renick  v.  Renick,  5  W.  Va.  285. 

The  vendee  in  an  executed  sale  of  land  can- 
not, before  eviction,  maintain  a  suit  to  rescind 
for  mere  breach  of  warranty  of  title,  for  he  is 
presumably  protected  by  that  covenant  in  his 
deed ;  but  when  insolvency  is  superadded,  the 
vendee  may  have  a  decree  though  not  evicted. 
Matthews  v.  Crowder,  (Tenn.  1902)  69  S.  W. 
Rep.  779. 

1.  Fraud  —  Alabama.  —  Cullum  v.  Branch  of 
State  Bank,  4  Ala.  21,  37  Am.  Dec.  725  ;  Prout 
v.  Roberts,  32  Ala.  427  ;  Orendorff  v.  Tallman, 
90  Ala.  441;  Perry  v.  Boyd,  126  Ala.  162,  85 
Am.  St.  Rep.  17. 

Arkansas.  —  Yeates  v.  Pryor,  1 1  Ark.  58 ; 
Grider  v.  Clopton,  27  Ark.  244. 

Delaware.  —  Houston  v.  Hurley,  2  Del.  Ch. 
247. 

Kentucky.  —  Madden  v.  Leak,  5  J.  J.  Marsh. 
(Ky.)  95  ;  Breeding  v.  Flannery,  (Ky.  1890)  14 
S.  W.  Rep.  907;  Fristoe  v.  Latham,  (Ky.  1896) 
36  S.  W.  Rep.  920. 

Mississippi.  —  Parham  v.  Randolph,  4  How. 
(Miss.)  435,  35  Am.  Dec.  403  ;  English  v.  Bene- 
dict, 25  Miss.  167. 

Missouri.  —  Herman  v.  Hall,  140  Mo.  270. 

Texas.  —  Johnston  v.  Powell,  34  Tex.  528; 
Norris  v.  Ennis,  60  Tex.  83  ;  Moore  v.  Cross, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  122; 
Ramirez  v.  Barton,  (Tex.  Civ.  App.  1897)  41 
S.  W.  Rep.  508. 

See  Formento  v.  Robert,  27  La.  Ann.  489. 

2.  Legion.  — La.  Civ.  Code,  §  2589.  See  also 
Bradford  v.  Brown,  11  Mart.  (La.)  217:  Snoddy 
V.  Brashear,  13  La.  Ann.  469  ;  Bonnette  v.  Wise, 


in  La.  855;  Ware  v.  Couvillion,  (La.  1904) 
36  So.  Rep.  220. 

3.  Reason  for  Statute.  —  Copley  v.  Flint,  1 
Rob.  (La.)  125. 

Consideration  More  than  One-half  Value  No 
Annulment.  —  Dopier  v.  Feigel,  40  La.  Ann. 
848. 

4  Clear  Proof.  —  Riviere  v.  Boissiere,  5  La. 
382 ;  Shreveport  Rod,  etc.,  Club  v.  Caddo  Levee 
Dist.,  48  La.  Ann.  1081.  See  Bossier  v.  Vienne, 
12  Mart.  (La.)  421. 

Evidence  Admissible.  —  The  intrinsic  value  of 
the  land  at  time  of  sale  and  the  plaintiff's  pre- 
tensions and  the  nature  of  his  title,  should  be 
examined  into  as  matters  put  expressly  at  issue 
in  an  action  for  rescission  of  a  sale  on  account 
of  lesion.  Copley  v.  Flint,  16  La.  380;  Martin 
v.  Delaney,  47  La.  Ann.  719,  citing  Copley  v. 
Flint,  1  Rob.  (La.)  125. 

Evidence  of  Fluctuations  in  Price  and  Amount 
of  Sale  Admissible.  —  Bertol  v.  Tanner,  3  La. 
252. 

Competency  of  Mortgage  Creditor.  —  In  an  ac- 
tion for  the  rescission  of  a  sale  for  lesion,  a 
witness  who  is  a  mortgage  creditor  of  the 
plaintiff  and  who  would  attach  the  land  is  not 
incompetent  to  testify  on  the  ground  of  in- 
terest, as  it  is  too  remote.  Russell  v.  Sprigg, 
10  La.  421. 

5.  No  Lesion  When  Object  Is  Further  Front.  — 
Copley  v.  Flint,  1  Rob.  (La.)  125 ;  Martin  v. 
Delaney,  47  La.  Ann.  719. 

6.  In  General.  —  Boyes  v.  Green  Mountain 
Falls  Town,  etc.,  Co.,  3  Colo.  App.  295  ;  Lane  v. 
Lesser,  135  111.  567;  Abney  v.  Brownlee,  1  A. 
K.  Marsh.  (Ky.)  240  ;  Lane  v.  Lane,  106  Ky. 
530 ;  Crawford  v.  Robie,  42  N.  H.  162 ;  Hovey 
v.  Howard,  177  Pa.  St.  323  ;  Kennedy  v.  Embry, 
72  Tex.  387;  Garbes  v.  Roberts,  98  Wis.  173. 
See  Callahan  v.  Shotwell,  60  Mo.  398. 

7.  Nonpayment  of  Purchase  Money  — Eng- 
land.—  Newman  v.  Rogers,  4  Bro.  C.  C.  391. 

California.  —  Henderson  v.  Hicks,  58  Cal. 
364- 

Illinois.  —  Rose  v.  Swann,  56  111.  37. 
Indiana.  —  Reed  v.  Rudman.  5  Ind.  409. 
Iowa.  —  Anderson  v.   Haskell,  45  Iowa  45 ; 
Benson  v.  Cowell,  52  Iowa  137. 

Louisiana.  —  Thompson  v.  Kilcrease,  14  La. 
Ann.  340 ;  Stevenson  v.  Brown,  32  La.  Ann. 
461.    See  Aymar  v.  Delmas,  28  La.  Ann.  582. 
Minnesota.  —  Yoss    v.    De    Freudenrich,  6 
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tracts,1  nor  where  the  contract  provides  for  the  disposition  of  the  land  in 
event  of  such  default. a  If  the  delay  is  due  to  mutual  agreement  of  the 
parties,3  or  to  the  presence  of  a  cloud  on  the  title,4  there  is  no  right  to 
rescind,  but  an  extension  of  time  for  payment  only  waives  the  right  during 
such  time,5  which,  however,  is  lost  by  subsequent  voluntary  indulgence  for  an 
indefinite  time,  and  previous  demand  then  becomes  essential  to  rescission.6 

(c)  Failure  of  Consideration.  —  Where  the  consideration  for  the  sale  of  lands  fails, 
especially  where  it  is  due  to  the  mistake  or  fraud  or  misrepresentation  of  the 
vendee,  the  contract  will  be  rescinded.7 

(d)  Notice  of  Rescission.  —  If  the  vendor  intends  to  rescind  the  contract  because 
of  the  failure  of  the  vendee  to  perform,  he  should  give  clear  notice  of  his 
intention,  unless  the  contract  dispenses  with  it,  or  it  becomes  unnecessary  by 
the  conduct  of  the  parties.8    And  if  the  contract  provides  for  performance  by 


Minn.  95 ;  Dahl  v.  Pross,  6  Minn.  89.  See 
Nelso  v.  Hanson,  45  Minn.  543. 

Mississippi.  —  Holloway  v.  Moore,  4  Smed.  & 
M.  (Miss.)  594;  Lombard  v.  Speer,  37  Miss. 
170. 

New  Hampshire.  —  Williams  v.  Noiseux,  43 
N.  H.  388. 

New  York.  —  Drew  v.  Duncan,  (Supm.  Ct. 
Spec.  T.)  11  How.  Pr.  (N.  Y.)  279. 

Pennsylvania. — Jeffrey  v.  Pennsylvania  Min. 
Co.,  204  Pa.  St.  213. 

Texas.  —  Todd  v.  Caldwell,  10  Tex.  236; 
Tom  v.  Wollhoefer,  61  Tex.  279;  Milligan  v. 
Ewing,  64  Tex.  258 ;  McBride  v.  Banguss,  65 
Tex.  174;  Kennedy  v.  Embry,  72  Tex.  387; 
Graham  v.  West,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  920;  Lanier  v.  Foust,  81  Tex.  186; 
Evans  v.  Bentley,  9  Tex.  Civ.  App.  112;  Mor- 
rison v.  Barry,  10  Tex.  Civ.  App.  22. 

See  Tinsley  v.  Foster,  (Tex.  Civ.  App.  1893) 
25  S.  W.  Rep.  298  ;  Davis  v.  Hall,  52  Md.  673 ; 
Howard  v.  Babcock,  7  Ohio  (pt.  ii.)  73- 
■"Time  Not  of  the  Essence  —  Reasonable  Demand 
and  Tender  Necessary.  —  Gregg  v.  English,  38 
Tex.  139;  Kennedy  v.  Embry,  72  Tex.  387. 

Notice  Not  Necessary  Where  No  Attempt  to  Per- 
form. —  Kennedy  v.  Embry,  72  Tex.  387. 

Refusal  of  Vendor  to  Accept  Payment  Bars  Relief. 
—  Nelson  v.  Geaskamyier,  84  Minn.  432. 

Notes  Barred  by  Limitation  No  Defense.  — 
Templeman  v.  Pegues,  24  La.  Ann.  537. 

Vendor's  Loss  of  Right  by  Transfer  of  Notes. 
When  the  vendor  parted  with  the  right  or  power 
to  demand  or  receive  the  payment  of  the  price 
by  transferring  the  notes  without  recourse,  he 
lost  the  right  to  enforce  the  penalty  of  resolving 
the  sale  because  of  nonpayment,  and  the  cor- 
relative obligation  was  necessarily  destroyed. 
People's  Bank  v.  Cage,  40  La.  Ann.  138. 

1.  Executed  Contracts.  —  McCardle  v.  Ken- 
nedy, 92  Ga.  198,  44  Am.  St.  Rep.  85  ;  Lowry 
v.  Higgins,  5  Ind.  507. 

2.  Provisions  in  Contract.  —  Davis  v.  Hall,  52 
Md.  673. 

3.  Mutual  Agreement.  —  Cundiff  v.  Corley, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  167. 

4.  Delay  Due  to  Cloud  on  Title.  —  Mastin  v. 
Grimes,  88  Mo.  478. 

5.  Extension  of  Time  Only  Waives  Right  During 
That  Time. —  Lanier  v.  Foust,,  81  Tex.  186. 

6.  Voluntary  Indulgence.  —  Stewart  v.  Gates, 
30  Miss.  100. 

7.  Failure  of  Consideration  —  United  States.  — 
Florida  Land,  etc.,  Co.  v.  Merrill,  (C.  C.  A.) 
52  Fed.  Rep.  77. 


District  of  Columbia.  —  Barnes  v.  Barnes,  20 
D.  C.  479- 

Georgia.  —  Bell  v.  Hutchings,  86  Ga.  562. 
Illinois.  —  Fabrice  v.  Von  der  Brelic,  190  111. 
460. 

Indiana.  —  Cree  v.  Sherfy,  138  Ind.  354. 
Iowa.  —  Zink  v.  Marcue,  84  Iowa  305. 
Kentucky.  —  Hensley  v.  Hensley,  (Ky.  1895) 
30  S.  W.  Rep.  613  ;  Northup  v.  Mollett,  (Ky. 
1896)  35  S.  W.  Rep.  268;  Bailey  v.  Herron, 
(Ky.  1899)  50  S.  W.  Rep.  834. 
Nebraska.  —  Wagner  v.  Lewis,  38  Neb.  320. 
New  York.  —  Quick  v.  Stuyvesant,  2  Paige 
(N.  Y.)  84. 

Texas.  —  Cummings  v.  Moore,  27  Tex.  Civ. 
App.  555- 

Virginia.  —  Hull  v.  Fields,  76  Va.  594.  See 
Jones  v.  Hubard,  6  Munf.  (Va.)  261. 

Canada.  —  Cole  v.  Pope,  29  Can.  Sup.  Ct. 
291. 

See  Piedmont  Land  Imp.  Co.  v.  Piedmont 
Foundry,  etc.,  Co.,  96  Ala.  389  ;  Boyden  v.  Mc- 
Roberts,  88  Mich.  134;  Warnock  v.  Campbell, 
25  N.  J.  Eq.  485. 

Where  a  large  part  of  the  consideration  was 
paid  for  in  worthless  stock  the  deed  was  set 
aside,  although  the  vendee,  who  was  the  cashier 
of  the  corporation,  refused  to  give  an  opinion 
as  to  the  stock,  and  referred  the  vendor  to 
other  persons,  and  although  the  latter  said  he 
knew  it  was  a  speculation,  but  would  accept  the 
risk.    Torrey  v.  Buck,  2  N.  J.  Eq.  366. 

Executed  Contract  —  Subsequent  Failure  of  Con- 
sideration. —  In  McWhorter  v.  Green  River 
Lumber  Co.,  (Ky.  1901)  62  S.  W.  Rep.  1011, 
where  the  consideration  was  the  extension  of  a 
railroad,  it  was  held  that  the  failure  to  operate 
the  road  after  it  had  been  extended  was  no 
ground  for  rescission,  as  the  vendor  should 
have  protected  himself  by  provisions  in  the 
deed.  See  Piedmont  Land  Imp.  Co.  v.  Pied- 
mont Foundry,  etc.,  Co.,  96  Ala.  389. 

8.  Notice  of  Rescission.  —  Hennessy  v.  Bacon, 
137  U.  S.  78;  Fears  v.  Merrill,  9  Ark.  559, 
50  Am.  Dec.  226 ;  Sanford  v.  Emory,  34  111. 
468. 

Fifteen  Years  Default  —  Notice  Not  Required. 

—  Thompson  v.  Robinson,  93  Tex.  165,  77  Am. 
St.  Rep.  843. 

Indorsement  on  Record  of  Bond  for  Deed  that 
Bond  Is  Void  Is  No  Notice.  —  Eaton  v.  Schneider, 
185  111.  508. 

Required  by  Minnesota  Statute  —  Laws  1897, 
c.  223,  p.  431.  —  Lamprey  v.  St.  Paul,  etc.,  R. 
Co.,  89  Minn.  187. 
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a  certain  time  and  the  vendor  waives  his  rights  upon  the  failure  of  the  vendee 
to  pay  at  the  agreed  time,  he  cannot  subsequently  rescind  without  giving 
reasonable  notice.1 

(6)  Inadequacy  of  Price.  —  It  is  well  settled  that  mere  inadequacy  of  price 
alone  will  not  entitle  a  vendor  to  have  a  sale  rescinded,  there  being  no  fraud, 
and  no  confidential  or  fiduciary  relation  between  the  parties,8  unless  it  be  so 
gross  as  to  shock  the  conscience  and  to  amount  to  conclusive  and  decisive 
evidence  of  fraud  in  the  transaction.3  But  where  inadequacy  of  price  is 
accompanied  by  facts  indicating  fraud,  misrepresentation,  imposition,  or  any 
other  circumstance  by  which  an  unfair  advantage  was  attained,  the  injured 
party  will  be  relieved  from  his  bargain.*  To  entitle  the  complainant  to  relief 
the  inadequacy  must  not  be  due  to  his  own  act,5  and  it  must  be  established 


1.  Waiver  of  Rights  —  Notice.  —  Eaton  v. 
Schneider,  185  111.  508;  Quinn  v.  Olson,  34 
Minn.  422;  O'Connor  v.  Hughes,  35  Minn.  446; 
Mo  v.  Betner,  68  Minn.  179;  Reddin  v.  Smith, 
65  Tex.  26. 

2.  Mere  Inadequacy  —  United  States.  — 
Walker  v.  Derby,  5  Biss.  (U.  S.)  134- 

Alabama.  —  Judge  v.  Wilkins,  19  Ala.  765; 
Saltonstall  v.  Gordon,  33  Ala.  149. 

California.  —  Hammond  v.  Wallace,  85  Cal. 
522,  20  Am.  St.  Rep.  239. 

Illinois.  —  Perley  v.  Catlin,  31  111.  533. 

Kentucky.  —  Hart  v.  Bleight,  3  T.  B.  Mon. 
(Ky.)  273. 

Maryland.  —  Wilson  v.  Farquharson,  5  Md. 
134- 

Montana.  —  Maloy  v.  Berkin,  11  Mont.  138. 
New  Jersey.  —  Crane  v.  Conklin,  1  N.  J.  Eq. 
346- 

New  York.  —  Dunn  v.  Chambers,  4  Barb.  (N. 
Y.)  376. 

Ohio.  —  Knobb  v.  Lindsay,  5  Ohio  468. 

Pennsylvania.  —  Harris  v.  Tyson,  24  Pa.  St. 
347,  64  Am,  Dec.  661. 

West  Virginia.  —  Pennybacker  v.  Laidley,  33 
W.  Va.  624. 

See  Noble  v.  Edwardes,  5  Ch.  D.  378. 

Sale  of  Reversion  by  One  Twenty-one  Years  Old 
—  No  Fraud  or  Imposition  and  No  Confidential 
Relations.  —  Cribbins  v.  Markwood,  13  Gratt. 
(Va.)  495,  67  Am.  Dec.  775. 

Reversion.  —  Mere  inadequacy  will  entitle  an 
expectant  heir  to  set  aside  in  terms  the  sale  of 
a  reversion.  O'Rorke  v.  Bolingbroke,  2  App. 
Cas.  814. 

3.  Gross  Inadequacy  Evidence  of  Fraud  —  Eng- 
land. —  Griffith  v.  Spratley,  1  Cox  Ch.  383. 
See  Copis  v.  Middleton,  2  Madd.  409. 

United  States  Walker  v.  Derby,  5  Biss. 

(U.  S.)  134. 

Alabama.  —  Juzan  v.  Toulmin,  9  Ala.  662,  44 
Am.  Dec.  448 ;  Salstonstall  v.  Gordon,  33  Ala. 
149. 

Illinois.  —  McArtee  v.  Engart,  13  111.  242. 

Kansas.  —  Missouri  River,  etc.,  R.  Co.  v. 
Miami  County,  12  Kan.  482. 

New  York.  —  Dunn  v.  Chambers,  4  Barb.  (N. 
Y.)  376  ;  Friedman  v.  Hirsch,  (Supm.  Ct.  Gen. 
T.)  18  N.  Y.  Supp.  85. 

Texas.  —  Wells  v.  Houston,  29  Tex.  Civ.  App. 
619. 

Virginia.  —  Mayo  v.  Carrington,  19  Gratt. 
(Va.)  74.  See  Hale  v.  Wilkinson,  21  Gratt. 
(Va.)  75 ;  Booten  v.  Scheffer,  21  Gratt.  (Va.) 
474- 
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West  Virginia.  —  Pennybacker  v.  Laidley,  33 
W.  Va.  624. 

See  Bowman  v.  Page,  11  Wis.  301. 
Whether  Executed  or  Executory.  —  Barnard  v. 
Roane  Iron  Co.,  85  Tenn.  139. 

"  In  the  language  of  Lord  Thurlow  in  the 
case  of  Gwynne  v.  Heaton,  1  Bro.  C.  C.  9, 
'  there  must  be  an  inequality  so  strong,  gross, 
and  manifest,  that  it  must  be  impossible  to 
state  it  to  a  man  of  common  sense  without 
producing  an  exclamation  at  the  inequality  of 
it.'  The  cases  of  Butler  v.  Haskell,  4  Desaus. 
(S.  Car.)  652,  and  Udall  v.  Kenney,  3  Cow. 
(N.  Y.)  590,  are  authorities  to  the  same  effect." 
Newman  v.  Meek,  Freem.  (Miss.)  441. 

4.  Inadequacy  and  Other  Circumstances  —  Eng- 
land.—  Haygarth  v.  Wearing,  L.  R.  12  Eq. 
320. 

United  States.  —  Allore  v.  Jewell,  94  U.  S. 
506;  Dent  v.  Ferguson,  132  U.  S.  50. 

Alabama.  —  Bozman  v.  Draughan,  3  Stew. 
(Ala.)  243  ;  Cofer  v.  Moore,  87  Ala.  705  ;  Burke 
v.  Taylor,  94  Ala.  530. 

Illinois.  —  McArtee  v.  Engart,  13  111.  242; 
Witherwax  v.  Riddle,  121  111.  140. 

Kansas.  —  Grindrod  v.  Wolf,  38  Kan.  292. 
Maryland.  —  Baltimore  v.  Williams,   6  Md. 
235- 

Montana.  —  Leggat  v.  Leggat,  14  Mont.  104. 
New  Jersey.  —  Crane  v.  Conklin,  1  N.  J.  Eq. 
346. 

Texas.  —  Slator  v.  Trostel,  (Tex.  Civ.  App. 
1892)  21  S.  W.  Rep.  285. 

Inadequacy  and  Incompetency.  —  Davies  v. 
Cooper,  5  Myl.  &  C.  270  ;  Allore  v.  Jewell,  94 
U.  S.  506;  Walling  v.  Thomas,  133  Ala.  430; 
McCormick  v.  Malin,  5  Blackf.  (Ind.)  509 ; 
Horsley  v.  Asher,  94  Ky.  314.  See  Stilwell  v. 
Wilkins,  Jac.  280. 

Inadequacy  and  Circumstances  Indicating  Pecu- 
niary Embarrassment  or  Distress.  —  Wood  v. 
Abrey,  3  Madd.  417;  Lester  v.  Mahan,  25  Ala. 
445,  60  Am.  Dec.  530 ;  M'Kinney  v.  Pinckard, 
2  Leigh  (Va.)  149,  21  Am.  Dec.  601. 

A  contract  made  by  an  illiterate  woman  in- 
capable of  judging  of  the  value  of  the  property, 
and  overwhelmed  with  grief  and  distress 
caused  by  the  loss  of  her  husband,  will  be  set 
aside,  where  the  vendees  were  her  brethren 
in  the  same  church,  in  whom  she  reposed  entire 
confidence,  the  property  being  sold  for  one- 
thirteenth  of  its  value.  Varner  v.  Carson,  59 
Tex.  303. 

5.  Inadequacy  Due  to  Act  of  Complainant  — 

Forde  v.  Herron,  4  Munf.  (Va.)  316. 
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as  of  the  date  of  the  contract.1  • 

(7)  Incompetency  of  Parties  —  Weakness  of  Mind.  — Mere  mental  weakness  is 
no  cause  for  the  rescission  of  a  contract  otherwise  valid  and  free  from  fraud, 
unless  it  amounts  to  inability  to  comprehend  the  contract.3 

Nor  Is  Old  Age  and  Feeble  Health  a  ground  for  rescission,  if  the  faculties  remain 
unimpaired;3  but  such  contracts  are  carefully  inspected  in  equity,  if  a  bad 
bargain  results,4  and  the  burden  is  upon  the  other  party  to  show  that  the  con- 
tract is  fair.5 

The  Deed  of  an  Insane  Grantor  passes  title  subject  to  be  defeated  by  himself 
upon  regaining  competency,  or  by  his  heirs,  or  his  committee,6  although  the 
bond  has  passed  into  the  hands  of  a  bona  fide  purchaser.7 

intoxication  of  a  party,  which  was  caused  by  the  other  party,  is  ground  for 

rescission.8 

Estoppel  to  Allege  Incompetency.  —  If  the  heirs  of  a  vendor  know  at  the  time  the 

contract  is  made  that  the  vendee  believes  him  competent,  they  are  estopped 
from  subsequently  alleging  his  incompetency  as  a  ground  for  rescission.9 

(8)  Deficiency  or  Excess  of  Quantity  —  (a)  Deficiency.  — If  the  quantity  of 
land  is  the  main  inducement  to  the  contract,  it  will  be  rescinded  where  there 
is  such  a  deficiency  in  the  amount,  that  the  contract  would  not  have  been 
made  had  the  exact  quantity  been  known  ; 10  but  where  the  deficiency  amounts 


1.  Pennybacker  v.  Laidley,  33  W.  Va.  624, 
where  it  was  held  that  if  the  inadequacy  did 
not  exist  at  that  time  none  could  arise  from 
subsequent  circumstances.  See  Hale  v.  Wilkin- 
son, 21  Gratt.  (Va.)  75- 

2.  Weakness  of  Mind  —  United  States.  — 
Harding  v.  Wheaton,  2  Mason  (U.  S.)  378. 

Connecticut.  —  Nichols  v.  McCarthy,  53 
Conn.  299,  55  Am.  Rep.  105. 

Illinois.  —  Miller  v.  Craig,  36  111.  109- 

Indiana.  —  Somers  v.  Pumphrey,  24  Ind. 
231  ;  Raymond  v.  Wathen,  142  Ind.  367. 

Maryland.  —  Wilson  v.  Farquharson,  5  Md. 
134. 

Michigan.  —  Davis  v.  Phillips,  85  Mich.  198. 

Mississippi. — Bunch  v.  Shannon,  46  Miss.  525. 

New  lersey.  —  Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  Am.  Rep.  716. 

North  Carolina.  —  Garrow  v.  Brown,  Winst. 
Eq.  (60  N.  Car.)  46,  86  Am.  Dec.  450. 

Pennsylvania.  —  King  v.  Humphreys,  138  Pa. 
St.  310. 

South  Carolina.  —  Smith  v.  Beatty,  2  Ired. 
Eq.  (37  N.  Car.)  456. 

Tennessee.  —  Cunningham  v.  Sharp,  1 1 
Humph.  (Tenn.)  116. 

Texas.  —  Beville  v.  Jones,  74  Tex.  148. 

West  Virginia.  —  Jarrett  v.  Jarrett,  1 1  W. 
Va.  584. 

See  Killian  v.  Badgett,  27  Ark.  166,  and  the 
title  Contracts,  vol.  7,  p.  88. 

3.  Old  Age.  —  Thompson  v.  Gossitt,  23  Ark. 
175;  Hoover  v.  Binkley,  66  Ark.  645,  51  S.  W. 
Rep.  73  ;  Robinson  v.  Allbee,  4  Ohio  Cir.  Dec. 
185. 

4.  Bad  Bargain  —  Inspection  in  Equity.  —  Het- 
rick's  Appeal,  58  Pa.  St.  477.  See  Churchill 
v.  Scott,  65  Mich.  485. 

5.  Burden  of  Proof.  — ■  Juzan  v.  Toulmin,  9  Ala. 
662,  44  Am.  Dec.  448. 

6.  Insane  Grantor.  —  Somers  v.  Pumphrey,  24 
Ind.  231;  Hunt  v.  Weir,  4  Dana'  (Ky.)  347; 
Worthington  v.  Campbell,  (Ky.  1886)  1  S.  W. 
Rep.  714;  McKenzie  v.  Donnell,  151  Mo.  431, 
461. 


Heirs  Competent  Witnesses  to  Show  Incapacity 
of  Grantor.  —  Harbison   v.    Lemon,    3  Blackf. 

(Ind.)  51,  23  Am.  Dec.  376. 

Mesne  Grantor  Insane  —  Must  Have  Been 
Avoided  by  Those  Entitled  to  Do  So.  —  Hunt  v. 

Weir,  4  Dana  (Ky.)  347.  See  generally  the 
title  Insanity,  vol.  16,  p.  558. 

7.  Bona  Fide  Purchaser, . —  Somers  v.  Pumph- 
rey, 24  Ind.  231  ;  Dewey  v.  Allgire,  37  Neb. 
6,  40  Am.  St.  Rep.  468.  See  Rusk  v.  Fenton, 
14  Bush  (Ky.)  490,  and  the  title  Purchasers 
for  Value  and  Without  Notice,  vol.  23,  p. 
484. 

8.  Intoxication.  —  Hutchinson  v.  Brown,  Clarke 
(N.  Y.)  408.  See  Prentice  v.  Achorn,  2  Paige 
(N.  Y.)  30.  And  see  generally  the  title  In- 
toxication, vol.  17,  p.  398. 

9.  Estoppel,  —  Burt  v.  Mason,  97  Mich.  127. 
See  Brigham  v.  Fayerweather,  144  Mass.  48. 

10.  Deficiency  —  Main  Inducement  —  Connecti- 
cut. —  Stevens  v.  Giddings,  45  Conn.  507. 

Kentucky.  —  Ruffner  v.  Ridley,  81  Ky.  165. 
New  Hampshire.  —  Newton  v.  Tolles,  66  N. 
H.  136,  49  Am.  St.  Rep.  593. 

New  York.  —  Morris  Canal  Co.  v.  Emmett,  9 
Paige  (N.  Y.)  168,  37  Am.  Dec.  388. 

North  Carolina.  —  Hill  v.  Brower,  76  N.  Car. 
124. 

Oregon.  —  Failing  v.  Osborne,  3  Oregon  498. 
South  Carolina.  —  Glover  v.  Smith,  1  Desaus. 
(S.  Car.)  433,  1  Am.  Dec.  687. 

Tennessee.  —  Cunningham  v.  Sharp,  11 
Humph.  (Tenn.)  116. 

West  Virginia.  —  Pratt  v.  Bowman,  37  W. 
Va.  715  ;  Morrison  v.  Waggy,  43  W.  Va.  405. 

Described  by  Metes  and  Bounds  —  "  More  or 
Less."  —  Contract  rescinded  for  mistake  of 
quantity,  although  described  by  metes  and 
bounds,  and  terms  "  more  or  less  "  used,  where 
vendor  misrepresented  quantity  without  fraud, 
and  value  of  property  was  so  affected  that  sale 
could  not  have  been  made  if  quantity  had  been 
known.  Belknap  v.  Sealey,  14  N.  Y.  143,  67 
Am.  Dec.  120.  See  Martin  v.  Stone,  79  Mo. 
App.  309, 
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to  a  very  small  proportion  of  the  estimated  amount,  it  is  no  cause  for  rescis- 
sion, but  only  for  compensation.1  And  where  land  is  sold  by  denned  and 
specific  boundaries  without  any  representations  as  to  quantity,  if  the  quantity 
turns  out  to  be  less  than  as  described  in  the  deed,  it  is  no  ground  for 
rescinding  the  contract.8 

(b)  Excess.  —  In  case  of  excess  in  a  sale  the  vendee  may  rescind  or  pay 
compensation  for  the  excess,  whether  the  sale  be  in  gross  3  or  by  the  acre.* 
Where,  however,  the  vendor  sells  in  a  lump  by  specific  boundaries,  he  cannot 
rescind  for  an  excess  over  the  estimated  quantity.5  But  if  the  vendee  knows 
the  boundaries  and  agrees  to  buy  by  the  acre,  no  rescission  may  be  had  for 
excess,  in  the  absence  of  fraud.6 

(9)  Duress.  — Where  the  contract  was  obtained  by  duress  it  is  voidable.7 

g.  Total  or  Partial  Rescission.  —  When  the  'contract  is  entire  it  will 
not  be  rescinded  in  part  and  affirmed  as  to  the  rest,  but  it  must  be  rescinded 
in  toto.H  But  where  it  is  severable,  one  part  alone  may  be  rescinded  and 
the  remainder  affirmed.9 

h.  Loss  of  Right  to  Rescind  —  (1)  By  Waiver  or  Ratification  —  in 
General.  —  After  the  discovery  of  facts  authorizing  rescission,  any  further  deal- 


1.  Small  Deficiency.  —  Funded  Debt  Com'rs 
v.  Younger,  29  Cal.  172  ;  M'Coun  v.  Delany,  3 
bibb  (Ky.)  46,  6  Am.' Dec.  635;  Reynolds  v. 
Vance,  4  Bibb  (Ky.)  213;  Cates  v.  Raleigh,  1 
T.  B.  Mon.  (Ky.)  164;  Soule  v.  Heerman,  5  La. 
358 ;  Michaud  v.  Eisenmenger,  46  Minn.  405 ; 
Phipps  v.  Tarpley,  24  Miss.  597.  See  Ander- 
son v.  Snyder,  21  W.  Va.  632. 

Fourteen  Acres  Out  of  One  Hundred  and  Fifty 
Acres.  —  Moredock  v.  Rawlings,  3  T.  B.  Mon. 
(Ky.)  73. 

Sixty-seven  Acres  Out  of  Six  Hundred  and  Ten 
Acres.  —  M'Coun  v.  Delany,  3  Bibb  (Ky.)  46, 
6  Am.  Dec.  635. 

Where,  in  the  Sale  of  a  Tract  of  Land  as  Con- 
taining Eighty  Acres  "  More  or  Less,"  Including 
a  Mill-seat,  it  appears  that  the  mill-seat  was 
the  main  inducement  to  the  purchase,  the  fact 
that  the  tract  contained  only  sixty  acres  does 
not  show  a  sufficient  deficiency  of  quantity  to 
entitle  to  rescission.  Pollock  v.  Wilson,  3  Dana 
(Ky.)  25. 

2.  Sale  by  Defined  and  Specific  Boundaries.  — 

Hatch  v.  Garza,  22  Tex.  176.  See  Funded 
Debt  Com'rs  v.  Younger,  29  Cal.  172. 

3.  Excess  —  Sale  in  Gross.  — ■  Western  Min., 
etc.,  Co.  v.  Peytona  Cannel  Coal  Co.,  8  W.  Va. 
406;  Pratt  v.  Bowman,  37  W.  Va.  715. 

4.  By  the  Aere.  —  Daniel  v.  Pogue,  Sneed 
(Ky.)  98,  2  Am.  Dec.  708  ;  Morris  Canal  Co.  v. 
Emmett,  9  Paige  (N.  Y.)  168,  37  Am.  Dec. 
388;  Failing  v.  Osborne,  31  Oregon  498. 

5.  Sale  in  Lump  —  No  Rescission  by  Vendor  for 
Excess. — Brown  v.  Parish,  2  Dana  (Ky.)  6. 

6.  Knowledge  of  Boundaries.  —  Claus  v.  Evans, 
(Ky.  1896)  33  S.  W.  Rep.  620.  See  supra, 
this  title,  Description  and  Quantity  of 
Land. 

7.  Duress.  —  Miller  v.  Minor  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524;  Reed  v.  Exum, 
86  N.  Car.  726. 

Estoppel  —  Use  of  Proceeds.  —  Martin  v.  New 
Rochelle  Water  Co.,  11  N.  Y.  App.  Div.  177, 
affirmed  162  N.  Y.  599.  See  the  title  Duress, 
vol.  10,  p.  320. 

8.  Entire  Contract  —  Wholly  Rescinded  —  Ar- 
kansas. —  Bellows  v.  Cheek,  20  Ark.  424  ;  Ben- 
jamin v.  Hobbs,  31  Ark.  151. 
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California.  —  Bohall  v.  Diller,  41  Cal.  532. 

Illinois.  —  Lovihgston  v.  Short,  77  111.  587. 

Indiana.  —  Wiley  v.  Howard,  15  Ind.  169; 
Patten  v.  Stewart,  24  Ind.  332 ;  Rinker  v. 
Sharp,  5  Blackf.  (Ind.)  185;  Johnson  v.  Bed- 
well,  15  Ind.  App.  236. 

Kansas.- — Bell  v.  Keepers,  39  Kan.  105. 

Kentucky.  —  Stip  v.  Alkire,  2  A.  K,  Marsh. 
(Ky.)  257. 

New  York.  —  Lewis  v.  McMillen,  41  Barb. 
(N.  Y.)  420. 

North  Carolina.  —  Knight  v.  Houghtalling,  85 
N.  Car.  17. 

Tennessee.  —  Jopling  v.  Dooley,  1  Yerg. 
(Tenn.)  289,  24  Am.  Dec.  450. 

Texas.  —  Demaret  v.  Bennett,  29  Tex.  262  ; 
Nass  v.  Chadwick,  70  Tex.  157;  Wilkerson  v. 
Bacon,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
348. 

Utah.  —  Kelly  v.  Kershaw,  5  Utah  295. 

Vermont.  —  Fay  v.  Oliver,  20  Vt.  118,  49 
Am.  Dec.  764. 

Virginia.  —  Glassell  v.  Thomas,  3  Leigh 
(Va.)  113;  Bailey  v.  James,  11  Gratt.  (Va.) 
468,  62  Am.  Dec.  659;  Nalle  v.  Virginia  Mid- 
land R.  Co.,  88  Va.  948. 

West  Virginia.  —  Worthington  v.  Collins,  3Q 
W.  Va.  406. 

See  Hudson  v.  Duke,  21  Ga,  403  ;  Salmon  v. 
Ranee,  3  S.  &  R.  (Pa.)  311. 

Joint  Purchase  of  Single  Tract.  —  Merriman 
v.  Norman,  9  Heisk.  (Tenn.)  269.  See 
Humpkey  v.  Norris  (Ky.  1888)  7  S.  W  Rep 
888. 

Conveyances  at  Different  Times  —  Unequal 
Values.  —  Fay  v.  Oliver,  20  Vt.  118,  49  Am. 

Dec.  764. 

9.  Severable  Contract.  —  Van  Eps  v.  Schenec- 
tady, 12  Johns.  (N.  Y.)  436,  7  Am.  Dec.  330; 
Stoddart  v.  Smith,  5  Binn.  (Pa.)  355;  Nelson 
v.  Allen.  117  Wis.  91. 

Greenwalt  v.  Born,  3  Yeates  (Pa.)  6,  where 
it  was  held  that  the  vendee,  who  had  taken  two 

onveyances  of  two  separate  tracts  in  the  same 
day,  one  of  which  having  been  rescinded,  must 
show  that  he  would  not  have  purchased  one 
tract  alone,  in  order  to  be  relieved  from  the 
other  contract. 
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ing  or  action  in  regard  to  the  contract,  as  though  it  were  still  in  force  amounts 
to  a  waiver  of  the  right  to  rescind  or  a  ratification  of  the  voidable  agreement ; 1 
but  the  rule  does  not  apply  where  the  right  to  rescind  is  not  known  at  the 
time.2  And  where  several  grounds  exist  on  which  the  contract  may  be 
rescinded,  if  one  only  is  relied  upon,  the  others  are  waived  and  cannot  be 
subsequently  asserted.3  Although  the  right  to  equitable  relief  is  thus  barred, 
the  injured  party  may  proceed  at  law  for  damages.4 

Instances.  —  The  right  to  rescind  has  been  denied  where,  after  knowledge 
that  the  contract  was  voidable,  the  vendee  retained  possession  of  the  land 
and  used  it  as  his  own  ; 5  accepted  possession  or  conveyance  ;  6  made  imptovi- 


1.  General  Rule — United  States.  —  Stuart  v. 
Hayden,  (C.  C.  A.)  72  Fed.  Rep.  402,  affirmed 
169  U.  S.  1.  See  Mudsill  Min.  Co.  v.  Watrous, 
(C.  C.  A.)  61  Fed.  Rep.  163. 

Alabama.  —  Foster  v.  Gressett,  29  Ala.  393; 
Lockwood  v.  Fitts, '90  Ala.  150;  Walling  v. 
Thomas,  133  Ala.  426. 

Kentucky.  —  Collier  v.  Thompson,  4  T.  B. 
Mon.  (Ky.)  81. 

Maine.  —  Pratt  v.  Philbrook,  33  Me.  17. 

Michigan.  —  Bedier  v.  Reaume,  95  Mich.  518. 

Minnesota.  —  Paine  v.  Harrison,  38  Minn. 
346- 

Mississippi.  —  Pintard  v.  Martin,  Smed.  &  M. 
Ch.  (Miss.)  126;  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683. 

Nebraska.  —  Clark  v.  Neumann,  56  Neb.  374. 

New  Jersey.  —  Brown  v.  Mutual  Ben.  L.  Ins. 
Co.,  32  N.  J.  Eq.  809. 

New  York.  —  Cobb  v.  Hatfield,  46  N.  Y.  533. 

Ohio.  —  Kenner  v.  Goodloe,  2  Handy  (Ohio) 
283. 

Tennessee.  —  Knuckolls  v.  Lea,  10  Humph. 
(Tenn.)  577. 

Texas.  —  Warner  v.  Munsheimer,  2  Tex.  App. 
Civ.  Cas.,  §  393  ;  Tom  v.  Wollhoefer,  61  Tex. 
277  ;  Ellis  v.  Ellis,  5  Tex.  Civ.  App.  46. 

Virginia.  —  Hurt  v.  Miller,  95  Va.  32. 

Wisconsin. — -Booth  v.  Ryan,  31  Wis.  45. 

See  Whitney  v.  Roberts,  22  111.  381  ;  Kerby 
v.  Kerby,  57  Md.  345. 

Intention  Must  Be  Clearly  Established.  — 
Breaux  v.  Sarvoie,  39  La.  Ann.  243. 

Evidence  of  Intention.  —  A  statement  by  vendor 
of  intention  to  perform,  and  request  for  ad- 
vance payment,  shows  intention  to  ratify  con- 
tract.   Barlow  v.  Robinson,  174  111.  317. 

2.  Eight  to  Rescind  Not  Known — United 
States.  —  Alger  v.  Keith,  (C.  C.  A.)  105  Fed. 
Rep.  105. 

Alabama.  —  Baker  v.  Maxwell,  99  Ala.  558. 
Georgia.  —  McLean  v.  Clark,  47  Ga.  24. 
Indiana.  —  Tarkington  v.    Purvis,    1 28  Ind. 
182. 

Kentucky.  —  Carr  v.  Callaghan,  3  Litt.  (Ky.) 
365. 

Michigan.  —  Jandorf  v.  Patterson,  90  Mich. 
40. 

Montana. — ■  Leggat  v.  Leggat,  14  Mont.  104. 
Texas.  —  Ingram   v.    Abbott,    14    Tex.  Civ. 
App.  583. 

Wisconsin.  —  Booth  v.  Ryan,  31  Wis.  45. 

See  Eaton  v.  Eaton,  37  N.  J.  L.  108,  18  Am. 
Rep.  716;  Goodman  v.  Laborn,  11  N.  Y.  App. 
Div.  617. 

3.  Several  Grounds  —  One  Relied  Upon.  — 

Hawes  z\  Swanzey,  (Iowa  1904)   98  N.  W. 


Rep.  586;  Bucholz  v.  Leadbetter,  11  N.  Dak. 
473  ;  McLennan  v.  Prentice,  85  Wis.  427. 

4.  Right  to  Damages.  —  White  v.  Sutherland, 
64  111.  181  ;  Hogan  v.  Tucker,  (Ky.  1903)  77  S. 
W.  Rep.  197;  Booth  v.  Ryan,  31  Wis.  45.  See 
Alger  v.  Anderson,  92  Fed.  Rep.  696. 

5.  Retention  and  Use  —  United  States.  — ■ 
Hough  v.  Richardson,  3  Story  (U.  S.)  659 ; 
Grymes  v.  Sanders,  93  U.  S.  55  ;  McLean  v. 
Clapp,  141  U.  S.  429;  Shappirio  v.  Goldberg, 
192  U.  S.  232;  Wright  v.  Phipps,  (C.  C.  A.)  98 
Fed.  Rep.  1007,  affirming  Wright  v.  Phipps,  90 
Fed.  Rep.  556. 

Alabama.  —  Garrett  v.  Lynch,  45  Ala.  204 ; 
Lockwood  v.  Fitts,  90  Ala.  150;  Romanoff  Min. 
Co.  v.  Cameron,  137  Ala.  214. 

Arkansas.  —  Fitzhugh  v.  Davis,  46  Ark.  337. 
Illinois.  —  Greenwood  v.  Fenn,  136  111.  146. 
Indiana.  —  Tarkington   v.    Purvis,    128  Ind. 
182. 

Kentucky.  —  Colyer  v.  Thompson,  2  T.  B. 
Mon.  (Ky.)  16;  Lacey  v.  McMillen,  9  B.  Mon. 
(Ky.)  523;  Ferrill  v.  Coombs,  (Ky.  1892)  18 
S.  W.  Rep.  226 ;  American  Land,  etc.,  Co.  v. 
Crawford,  (Ky.  1897)  40  S.  W.  Rep.  672; 
Hogan  v.  Tucker,  (Ky.  1903)  77  S.  W.  Rep. 
197. 

Maryland.  —  Foley  v.  Crow,  37  Md.  51. 
Minnesota.  —  Marshall  v.  Gilman,  47  Minn. 
131- 

Mississippi.  —  Pintard  v.  Martin,  Smed.  &  M. 
Ch.  (Miss.)  126;  Fletcher  v.  Wilson,  Smed.  & 
M.  Ch.  (Miss.)  376. 

Missouri.  —  Thiemann  v.  Heinze,  120  Mo. 
630;  Pursley  v.  Good,  94  Mo.  App.  382.  See 
Dougherty  v.  Stamps,  43  Mo.  243. 

Nebraska.  —  American  Bldg.,  etc.,  Assoc.  v. 
Rainbolt,  48  Neb.  434;  Pollock  v.  Smith '  49 
Neb.  865. 

New  Jersey.  —  Dennis  v.  Jones,  44  N.  J.  Eq. 
513,  6  Am.  St.  Rep.  899;  Eibel  v.  Von  Fell  « 
N.  J.  Eq.  670. 

New  York.  —  Schiffer  v.  Dietz,  83  N.  Y.  300. 
Oregon.  —  Scott  v.  Walton,  32  Oregon  460  ; 
Vaughn  v.  Smith,  34  Oregon  54;  McCourt  v. 
Johns,  33  Oregon  561. 

South  Carolina.  —  Roach  v.  Rutherford,  4 
Desaus.  (S.  Car.)  126,  6  Am.  Dec.  606. 

Tennessee.  —  Egan  v.  Yeaman,  (Tenn.  Ch. 
1897)  46  S.  W.  Rep.  1012. 

Virginia.  —  Robertson  v.  Tapscott,  81  Va. 
533- 

Placing  in  Hand  of  an  Agent  for  Sale. —  Sloth- 

ower  v.-  Oak  Ridge  Land  Co.,  (Va.  1897)  27 
S.  E.  Rep.  466. 

6.  Acceptance  of  Possession  or  Deed.  —  Har- 
rison v.  Deramus,  33  Ala.  463 ;  Comparet  v. 

bib  Volume  XXIX. 


Rescission,  Abandonment,     VENDOR  AND  PURCHASER. 


and  Forfeiture. 


merits  thereon;  1  negotiated  with  reference  to  the  contract;  2  made  payments 
or  gave  security  therefor;3  leased  or  sold  the  land;  4  or  extended  the  time 
for  performance.5  The  vendor's  right  is  waived  where  he  makes  use  of  the 
consideration;6  receives  payments  under  the  contract;7  voluntarily  delivers 
possession;  8  or  brings  suit  for  the  purchase  price.9  Rescission  has  also  been 
refused  where  others  have  acquired  an  interest  in  the  property,  or  the  position 
even  of  the  wrongdoer  was  affected.10  But  the  payment  of  an  agent's  com- 
mission,11 the  purchase  of  a  part  of  the  land,  which  had  been  sold,  for  the 
purpose  of  tendering  the  whole,12  or  the  unautorized  institution  of  suit  for 
specific  performance  13  will  not  bar  the  right  to  rescind. 

(2)  By  Laches.  — The  right  to  rescind  must  be  acted  upon  promptly,  and 


Hedges,  6  Blackf.  (Ind.)  416;  Handley  v.  Tib- 
betts,  (Ky.  1891)  16  S.  W.  Rep.  131;  Ferrill  v. 
Coombs,  (Ky.  1892)  18  S.  W.  Rep.  226;  Mc- 
Michael  v.  Webster,  57  N.  J.  Eq.  295,  73  Am. 
St.  Rep.  630 ;  Tompkins  v.  Hyatt,  28  N.  Y. 
347 ;  Bostick  v.  Haynie,  (Tenn.  Ch.  1896)  36 
S.  W.  Rep.  856. 

The  defendant,  having  taken  and  held  posses- 
sion of  the  property,  cannot  rescind  the  trade 
because  he  was  kept  out  of  possession  for  a 
time,  but  will  be  remitted  to  his  action  at  law 
for  damages.    Wilson'  v.  Irish,  62  Iowa  260. 

1.  Improvements  Made. —  Lockridge  v.  Foster, 

5  111.  569  ;  Vawter  v.  Bacon,  89  Ind.  565  ;  Den- 
nis v.  Jones,  44  N.  J.  Eq.  513,  6  Am.  St.  Rep. 
899  ;  Vaughn  v.  Smith,  34  Oregon  54. 

2.  Additional  Negotiations.  —  Griggs  v.  Wood- 
ruff, 14  Ala.  9;  Kreibich  v.  Martz,  119  Mich. 
343 ;  Crooks  v.  Nippolt,  44  Minn.  239.  See 
Jandorf  v.  Patterson,  90  Mich.  40. 

3.  Payments  Made  or  Secured  —  Alabama. — 
Davis  v.  Evans,  62  Ala.  401  ;  Howie  v.  North 
Birmingham  Land  Co.,  95  Ala.  389. 

California.  —  Ruhl  v.  Mott,  120  Cal.  668. 

Kansas.  —  Bell  v.  Keepers,  39  Kan.  105;  Mc- 
Alpine  v.  Reicheneker,  56  Kan.  100. 

Michigan.  —  Haldane  v.  Sweet,  55  Mich. 
196. 

Mississippi.  —  Edwards  v.  Roberts,  7  Smed. 

6  M.  (Miss.)  544. 

New  Jersey.  —  Dennis  v.  Jones,  44  N.  J.  Eq. 
513,  6  Am.  St.  Rep.  899;  Eibel  v.  Von  Fell,  55 
N.  J.  Eq.  670. 

Oregon.  —  Vaughn  v.  Smith,  34  Oregon  54. 

South  Carolina.  —  Roach  v.  Rutherford,  4 
Desaus.  (S.  Car.)  126,  6  Am.  Dec.  606. 

Tennessee.  —  Knuckolls  v.  Lea,  10  Humph. 
(Tenn.)  577;  Johnson  v.  Lellyett,  12  Heisk. 
(Tenn.)  723. 

Virginia.  —  Pollard  v.  Rogers,  4  Call  (Va.) 
239 ;  Max  Meadows  Land,  etc.,  Co.  v.  Brady,  92 
Va.  71. 

Washington.  —  West  Seattle  Land,  etc.,  Co. 
v.  Herren,  16  Wash.  665. 

Where  the  purchaser,  who  is  weak  and 
feeble  from  old  age,  having  unlimited  confidence 
in  the  vendor,  is  induced  by  the  latter  to  exe- 
cute a  mortgage  to  secure  the  purchase  money, 
and  afterwards  to  release  the  equity  of  redemp- 
tion, this  does  not  constitute  a  ratification. 
Thompson  v.  Lee,  31  Ala.  292. 

Obligation  Assumed  Prior  to  Sale,  —  Where 
the  payments  are  made  on  note  of  vendor, 
which  was  assumed  by  vendee  as  part  of  the 
price,  and  which  he  had  promised  the  holder  to 
pay  prior  to  the  sale,  the  right  to  rescind  is  not 
waived.    Breaux  v.  Sarvoie,  39  La.  Ann.  243. 
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Payment  Made  Pending  Negotiation  to  Remove 
Objection  —  No  Waiver ;  ■ —  Goodman  v.  Laborn, 
11  N.  Y.  App.  Div.  617. 

4.  Lease  or  Sale.  —  Bell  v.  Keepers,  39  Kan. 
105  ;  Precious  Blood  Soc.  v.  Elsythe,  102  Tenn. 
40;  Bostick  v.  Haynie,  (Tenn.  Ch.  1896)  36 
S.  W.  Rep.  856. 

Sale  After  Extinguishment  of  Rights  under  Con- 
tract—  No  Bar. —  Bryant  v.  Boothe,  30  Ala. 
311,  68  Am.  Dec.  117. 

5.  Extension  of  Time  of  Performance. —  Kraner 
v.  Chambers,  92  Iowa  681  ;  Hawes  v.  Swanzey, 
(Iowa  1904)  98  N.  W.  Rep.  586.  See  Herman 
v.  Gieseke,  (Tex.  Civ.  App.  1895)  33  S.  W. 
Rep.  1006. 

6.  Use  of  Consideration  by  Vendor. —  Perry  v. 
Pearson,  135  111.  218;  Dunks  v.  Fuller,  32  Mich. 
242 ;  Campbell  v.  Foster,  2  Tenn.  Ch.  402 ; 
Watson  v.  Baker,  71  Tex.  739. 

Notes  Indorsed  to  Third  Person.  —  McClure  v. 
Bryant,  18  Tex.  Civ.  App.  141. 

7.  Receipt  of  Payments.  —  Hatch  ■».  Ferguson, 
57  Fed.  Rep.  959;  Litchfield  v.  Browne,  (C.  C. 
A.)  70  Fed.  Rep.  141  ;  Stewart  v.  Cross,  66  Ala. 
22;  McWhirter  v.  Crawford,  104  Iowa  550; 
Zunkel  v.  Colson,  109  Iowa  695  ;  Poche  v.  New 
Orleans  Home  Invest.  Co.,  52  La.  Ann.  1287; 
White  v.  Atlas  Lumber  Co.,  49  Neb.  82  ;  Olcott 
v.  Heermans,  3  Hun  (N.  Y.)  431.  See  Herman 
v.  Gieseke,  (Tex.  Civ.  App.  1895)  33  S.  W. 
Rep.  1006. 

Recognition  of  Validity  of  Security,  —  Delano 
v.  Jacoby,  96  Cal.  275,  31  Am.  St.  Rep.  201. 

Does  Not  Prevent  Rescission  for  Subsequent  De- 
fault. —  Nelson  v.  Sanders,  123  Ala.  615. 

Collection  of  First  Payment  No  Bar  to  Rescission 
for  Non-payment  of  Rest.  —  Walsh  v.  Ford,  27 
Tex.  Civ.  App.  573. 

8.  Possession  Delivered.  —  Hatch  v.  Ferguson, 
57  Fed.  Rep.  959. 

9.  Suit  for  Purchase  Price,  —  Thompson  v. 
Robinson,  93  Tex.  165,  77  Am.  St.  Rep.  843  ; 
Nelson  v.  Carrington,  4  Munf.  (Va.)  332,  6 
Am.  Dec.  519. 

Suit  to  Foreclose  Lien.  —  Old  Second  Nat. 
Bank  v.  Alpena  County  Sav.  Bank,  115  Mich. 
548. 

10.  Rights  of  Others  Intervened.  —  Litchfield  v. 
Browne,  (C.  C.  A.)  70  Fed.  Rep.  141  ;  Hurt  v. 
Miller,  95  Va.  32  ;  Grosh  v.  Ivanhoe  Land,  etc., 
Co.,  95  Va.  161. 

11.  Payment  of  Agent's  Commission. —  Thomp- 
son v.  Barry,  184  Mass.  429. 

12.  Repurchase  for  Purpose  of  Tendering  Whole 
Tract.  —  Yeoman  v.  Lasley,  40  Ohio  St.  190. 

13.  Unauthorized  Suit  for  Specific  Performance 
—  Hogueland  v.  Arts,  113  Iowa  634. 
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if  the  injured  party  delays  for  an  unreasonable  length  of  time  after  discovering 
facts  which  entitle  him  to  avoid  the  contract,  he  is  deemed  to  have  waived 
his  right  by  his  lack  of  diligence,  and  it  will  bar  a  subsequent  suit  to  rescind.1 
What  Is  a  Reasonable  Time  must  be  determined  from  the  circumstances  of  the 
particular  case,*  and  the  length  of  time  considered  reasonable  or  unreasonable 


1.  Prompt  Action  Neoessary  —  England.  — 
Jennings  v.  Broughton,  5  De  G.  M.  &  G.  126; 
In  re  Reese  River  Silver  Min.  Co.,  L.  R.  2  Ch. 
604;  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5 
P.  C.  221. 

United  States.  —  Doggett  v.  Emerson,  3 
Story  (U.  S.)  700  ;  Ferson  v.  Sanger,  1  Woodb. 
&  M.  (U.  S.)  138;  Shappirio  v.  Goldberg,  192 
U.  S.  232;  Kinne  v.  Webb,  49  Fed.  Rep.  512; 
Alger  v.  Keith,  (C.  C.  A.)  105  Fed.  Rep.  105. 
See  Boyce  v.  Grundy,  3  Pet.  (U.  S.)  210;  Jen- 
kins v.  Pye,  12  Pet.  (U.  S.)  241. 

Alabama.  —  Pitts  v.  Cottingham,  9  Port. 
(Ala.)  675;  Smith  v.  Robertson,  23  Ala.  312; 
Garrett  v.  Lynch,  45  Ala.  204 ;  Scruggs  v. 
Decatur  Mineral,  etc.,  Co.,  86  Ala.  173  ;  Lock- 
wood  v.  Fitts,  90  Ala.  150;  Walling  v.  Thomas, 
133  Ala.  430;  Ramanoff  Min.  Co.  v.  Cameron, 
137  Ala.  214. 

California.  —  Fratt  v.  Fiske,  17  Cal.  380; 
Hammond  v.  Wallace,  '85  Cal.  522,  20  Am.  St. 
Rep.  239.  See  Owen  v.  Pomona  Land,  etc.,  Co., 
131  Cal.  530;  Quarg  v.  Scher,  136  Cal.  406. 

Delaware.  —  Houston  v.  Hurley,  2  Del.  Ch. 
247. 

Georgia.  —  Jones  v.  Georgia  R.  Co.,  62  Ga. 
718;  Carbine  v.  McCoy,  85  Ga.  185. 

Idaho.  —  Cowen  v.  Harrington,  5  Idaho  329. 

Illinois.  —  Lockridge  v.  Foster,  5  111.  569; 
Elder  v.  Sabin,  66  111.  126;  Speck  v.  Pullman 
Palace  Car  Co.,  121  111.  33;  Massachusetts  Mut. 
L.  Ins.  Co.  v.  Boggs,  121  111.  119;  Perry  v. 
Pearson,  135  111.  218;  Greenwood  v.  Fenn,  136 
111.  146;  Day  v.  Ft.  Scott  Invest.,  etc.,  Co.,  153 
111.  293;  Borders  v.  Hodges,  154  111.  498. 

Indiana.  — ■  Patten  v.  Stewart,  24  Ind.  332  ; 
Axtel  v.  Chase,  77  Ind.  74. 

Kansas.  —  Bell  v.  Keepers,  39  Kan.  105; 
Wood  v.  Staudenmayer,  56  Kan.  399.  See 
Thornburgh  v.  Cole,  27  Kan.  490. 

Kentucky. — -  Colyer  v.  Thompson,  2  T.  B. 
Mon.  (Ky.)  16;  hogan  v.  Tucker,  (Ky.  1903) 
77  S.  W.  Rep.  197- 

Maryland.  —  Hamilton  v.  Beall,  2  Har.  &  J. 
(Md.)  414;  Foley  v.  Crow,  37  Md.  51;  Pairo 
v.  Vickery,  37  Md.  467 ;  Keller  v.  Keller,  45 
Md.  269 ;  Canton  v.  McGraw,  67  Md.  583  ; 
Whitridge  v.  Whitridge,  76  Md.  54. 

Massachusetts. — •  Nealon  v.  Henry,  131  Mass. 
iS3- 

Michigan.  —  Sears  v.  Smith,  2  Mich.  243; 
Dunks  v.  Fuller,  32  Mich.  242;  Wright  v. 
W-iuht,  37  Mich.  55  ;  Disbrow  v.  Jones,  Harr. 
(Mich.)  102. 

Minnesota.  —  Marshall  v.  Gilman,  47  Minn. 
131  ;  McQueen  v.  Burhans,  77  Minn.  382. 

Mississippi.  —  Fletcher  v.  Wilson,  Smed.  & 
M  Ch.  (Miss.)  376  ;  Ayres  v.  Mitchell,  3  Smed. 
&  M.  (Miss.)  683  ;  Hall  v.  Thompson,  1  Smed. 
&  M.  (Miss.)  443;  Gilpin  v.  Smith,  11  Smed. 
&  M.  (Miss.)  109  ;  Bonner  v.  Bynum,  72  Miss. 
442;  Brill  v.  Merchants',  etc.,  Bank,  (Miss. 
1892)  12  So.  Rep.  29.  See  Foxworth  v.  Bul- 
lock, 44  Miss.  457- 

Missouri.  —  Melton  v.  Smith,  65  Mo.  315; 
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Mastin  v.  Grimes,  88  Mo.  478  ;  Lewis  v.  Brook- 
dale  Land  Co.,  124  Mo.  672. 

Nebraska.  —  American  Bldg.,  etc.,  Assoc.  v. 
Rainbolt,  48  Neb.  434;  Pollock  v.  Smith,  49 
Neb.  665. 

New  Hampshire.  —  Crawford  v.  Robie,  42 
N.  H.  162;  Concord  Bank  v.  Gregg,  14  N.  H. 
33i- 

New  Jersey.  —  Henninger  v.  Heald,  51  N.  J. 
Eq.  74. 

New  York.  —  Masson  v.  Bovet,  1  Den.  (N. 
Y.)  69,  43  Am.  Dec.  651  ;  Taylor  v.  Fleet,  1 
Barb.  (N.  Y.)  471  ;  White  v.  Loudon,  90  Hun 
(N.  Y.)  218;  Cobb  v.  Hatfield,  46  N.  Y.  533; 
Hammond  v.  Pennock,  61  N.  Y.  145;  Baker  v. 
Lever,  67  N.  Y.  304,  23  Am.  Rep.  117;  Schiffer 
v.  Dietz,  83  N.  Y.  300. 

North  Carolina.  —  Knight  v.  Houghtalling,  85 
N.  Car.  17. 

North  Dakota.  —  Timmins  v.  Russell,  (N. 
Dak.  1903)  99  N.  W.  Rep.  48. 

Oregon.  — -  Scott  v.  Walton,  32  Oregon  460  ; 
Dundee  Mo'-^.  Co.  v.  Goodman,  36  Oregon 
4S3  >  Vaughn  v.  Smith,  34  Oregon  54. 

Pennsylvania.  —  Price's  Appeal,  54  Pa.  St. 
472  ;  Davis  v.  Stuard,  99  Pa.  St.  295. 

South  Dakota.  —  Smith  v.  Detroit,  etc.,  Gold 
Min.  Co.,  (S.  Dak.  1903)  97  N.  W.  Rep.  17. 

Texas.  —  Tom  v.  Wollhoefer,  61  Tex.  277; 
Watson  v.  Baker,  71  Tex.  739  ;  Culbertson  v. 
Blanchard,  79  Tex.  486  ;  Weems  v.  Masterson, 
80  Tex.  45. 

Virginia.  —  Hurt  v.  Miller,  95  Va.  32  ;  Grosh 
v.  Ivanhoe  Land,  etc.,  Co.,  95  Va.  161  ;  Tram' 
mell  v.  Ashworth,  99  Va.  646. 

Washington.  —  Thomas  v.  McCue,  19  Wash 
287. 

West  Virginia.  —  Hedrick  v.  Hern,  4  W.  Va. 
620.    See  Wilson  v.  Harper,  25  W.  Va.  179. 

Wisconsin.  —  Booth  v.  Ryan,  31  Wis.  45; 
Menz  v.  Beebe,  102  Wis.  342. 

Delay  Longer  than  State  Statute  Unreasonable, 
—  Scheftel  v.  Hays,  (C.  C.  A.)  58  Fed.  Rep. 
457.  See  Tillison  v.  Ewing,  87  Ala.  350  ;  Oak- 
land v.  Carpentier,  13  Cal.  540;  McMillan  v. 
Cheeney,  30  Minn.  519. 

Notice  of  Fraud  Must  Be  Given.  —  Fratt  v. 
Fiske,  17  Cal.  380;  Disbrow  v.  Jones,  Harr. 
(Mich.)  102;  Carroll  v.  Rice,  Walk.  (Mich.) 
373- 

2.  Determined  by  Circumstance' . —  Foster  v. 
Gressett,  29  Ala.  393  ;  Orendorff  v.  Tallman, 
90  Ala.  441 ;  Sears  v.  Hicklin,  13  Colo.  143. 
See  Allore  v.  Jewell,  94  U.  S.  506  ;  Gardner  v. 
Crockett,  58  Ga.  603;  Ross  v.  Payson,  160  111. 
349 ;  Sims  v.  Bardoner,  86  Ind.  87,  44  Am. 
Rep.  263  ;  Sims  v.  Snyder,  86  Ind.  602 ;  Hemp- 
hill v.  Holford,  88  Mich.  293. 

After  Completion  of  Trial  —  Too  late. —  Gates 
v.  Parmly,  113  Wis.  147. 

Statu  Quo.  —  If  the  vendee  waits  until  the 
property  is  so  deteriorated  by  neglect  and  lapse 
of  time  that  he  cannot  restore  the  vendor  to 
the  position  he  occupied  before  the  sale,  rescis- 
sion of  the  contract  will  not  be  granted, 
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necessarily  varies.1 

Delay  Excused.  —  Where  the  delay  is  due  to  the  promise  of  the  other  party 
to  remedy  the  objection,  it  will  not  defeat  the  right  to  rescind,2  and  relation- 
ship may  excuse  apparent  laches,3  as  will  infancy  of  parties;4  but  the  failure 
of  the  vendor  to  demand  purchase  price  will  not  excuse  the  vendee's  laches.5 

i.  Evidence  and  Burden  of  Proof. — The  burden  of  proving  fraud, 
or  any  other  ground  for  the  rescission  of  the  contract,  and  that  the  conditions 
precedent  to  entitle  him  to  the  relief  have  been  performed,  rests  upon  the 
applicant  for  rescission.6 


Knuckolls  v.  Lea,  10  Humph.  (Tenn.)  577. 
See  supra,  this  section,  Rule  of  Status  Quo  — 
In  General. 

Failure  of  Vendee  to  Demand  Conveyance  — 
Rights  Not  Denied.  —  Where  vendee  was  in  pos- 
session nine  years,  having  paid  all  but  one 
dollar  of  purchase  money  which  was  to  be 
paid  on  furnishing  plat,  etc.,  it  was  held  that 
his  failure  for  nine  years  to  demand  convey- 
ance could  not  defeat  his  rights,  where  he  had 
no  notice  that  they  were  denied.  Isaacs  v. 
Bardon,  114  Wis.  142. 

1.  Reasonable  Diligence  —  One  Month.  — 
Gross  v.  George  W.  Scott  Mfg.  Co.,  48  Fed. 
Rep.  35 ;  Hopkins  V.  Snedaker,  71  111.  449; 
Clapp  v.  Greenlee,  100  Iowa  586. 

Same  —  Two  Months.  —  Hill  v.  Wilson,  88 
Cal.  92;  Haywood  v.  Marsh,  6  Yerg.  (Tenn.)  69. 

Same  —  Three  Months.  —  Wilcox  v.  Lattin,  93 
Cal.  588. 

Same  —  Four  Months.  —  Latimer    v.  Capay 
Valley  Land  Co.,  137  Cal.  286. 
Same  —  Seven  Months.  —  Pearson  v.  Benson, 

28  Beav.  598. 

Same  —  One  Year.  —  Smith  v.  Babcock,  2 
Woodb.  &  M.  (U.  S.)  246;  Foster  v.  Gressett, 

29  Ala.  393;  Kruse  v.  Steffens,  47  111.  112; 
Ward  v.  Armstrong,  84  111.  151. 

Unreasonable  Delay  —  Four  to  Six  Months.  — 
Hunt  v.  Blanton,  89  Ind.  38  ;  Bennett  v.  Hickey, 
112  Mich.  379;  Bucholz  v.  Leadbetter,  11  N. 
Dak.  473. 

Same  —  Fifteen  to  Seventeen  Months.  —  Cox  v. 

Montgomery,  36  111.  396  ;  Smith  v.  Detroit,  etc., 
Gold  Min.  Co.,  (S.  Dak.  1903)  97  N.  W.  Rep. 
i7- 

Same  —  Two  Years.  —  Sneffield  Land,  etc., 
Co.  v.  Neill,  87  Ala.  158;  Howie  v.  North 
Birmingham  Land  Co.,  95  Ala.  389  ;  Yeates  v. 
Pryor,  11  Ark.  58;  Fountain  v.  Semi-Tropic 
Land,  etc.,  Co.,  99  Cal.  677  ;  Lion  v.  McClory, 
106  Cal.  623  ;  Great  West  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  13  Am. 
St.  Rep.  204;  Campbell  v.  Foster,  2  Tenn.  Ch. 
402. 

Same  —  Three  Years  —  United  States.  — 
Scheftel  v.  Hays,  (C.  C.  A.)  58  Fed.  Rep.  457  ; 
Litchfield  v.  Browne,  (C.  C.  A.)  70  Fed.  Rep. 
141. 

Illinois.  —  Eberstein  v.  Willets,  134  111.  101  ; 
Connely  v.  Rue,  148  111.  207. 

Iowa.  —  Blackman  v.  Wright,  96  Iowa  541. 

Oregon.  —  Dundee  Mortg.  Co.  v.  Goodman, 
36  Oregon  453. 

Tennessee.  —  Woodfolk  v.  Marley,  98  Tenn. 
467,  affirming  39  S.  W.  Rep.  747. 

Virginia.  —  Slothower  v.  Oak  Ridge  Land 
Co.,  (Va.  1897)  27  S.  E.  Rep.  466. 

West  Virginia.  —  Williams  v.  Maxwell,  45 
W.  Va.  297. 
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Same  —  Four  Years.  —  Evans  v.  Duke,  1 40 
Cal.  22 ;  Martin  v.  New  Rochelle  Water  Co., 
162  N.  Y.  599,  affirming  11  N.  Y.  App.  Div. 
177;  Robertson  v.  Hogshead,  3  Leigh  (Va.) 

667. 

Same  —  Five  to  Ten  Years  —  United  States.  — 
Ferson  v.  Sanger,  1  Woodb.  &  M.  (U.  S.)  138; 
Hough  v.  Richardson,  3  Story  (U.  S.)  659 ; 
Rugan  v.  Sabin,  (C.  C.  A.)  53  Fed.  Rep.  415. 

Alabama.  —  Dent  v.  Long,  90  Ala.  172;  All- 
good  v.  Piedmont  Bank,  115  Ala.  418;  Coleman 
v.  Decatur  First  Nat.  Bank,  115  Ala.  307. 

California.  —  Southern  Pac.  R.  Co.  v.  Choate, 
132  Cal.  278. 

Illinois.  ■ —  Hall  v.  Fullerton,  69  111.  448 ; 
Brown  v.  Brown,  154  111.  35. 

Maryland.  —  Hewitt's  Appeal,  55  Md.  509. 

Michigan.  —  Haldane  v.  Sweet,  55  Mich. 
196. 

Minnesota.  —  McQueen  v.  Burhans,  77  Minn. 
382. 

Missouri.  —  Landrum  v.  Union  Bank,  63  Mo. 
48;  Kelly  v.  Hurt,  74  Mo.  561;  Hatcher  v. 
Hatcher,  139  Mo.  614. 

Tennessee.  —  Smith  v.  Greaves,  15  Lea 
(Tenn.)  459;  Barnard  v.  Roane  Iron  Co.,  85 
Tenn.  139. 

See  Wright  v.  Todd,  10  B.  Mon.  (Ky.)  456; 
Richard's  Appeal,  100  Pa.  St.  51. 

Same  —  More  than  Ten  Years  —  England.  — 
Winchcomb  v.  Hall,  1  Ch.  Rep.  40. 

United  States.  —  Murphy  v.  Paynter,  1  Dill. 
(U.  S.)  333- 

Alabama.  —  Askew  v.  Hooper,  28  Ala.  634. 

Illinois.  —  Kerfoot  v.  Billings,  160  111.  563. 

Kentucky.  —  Lacey  v.  McMillen,  9  B.  Mon. 
(Ky.N  523. 

Michigan.  —  Haff  v.  Haff,  54  Mich.  511; 
Wright  v.  Fisher,  65  Mich.  273,  8  Am.  St.  Rep. 
886. 

Virginia.  —  Robertson  v.  Tapscott,  81  Va. 
533- 

West  Virginia.  —  Weidebusch  v.  Hartenstein, 
12  W.  Va.  760. 

2.  Delay  Due  to  Vendor.  —  Wilcox  v.  Lattin, 
93  Cal.  588;  Shiffer  v.  Dietz,  (Supm.  Ct.  Spec. 
T.)  S3  How.  Pr.  (N.  Y.)  372. 

Not  Proven  Where  Vendor  Denies.  —  Leiker  v. 
Henson,  (Tenn.  Ch.  1896)  41  S.  W.  Rep.  862. 

3.  Relationship  May  Excuse.  —  Wright  v. 
Wright,  37  Mich.  55.  See  Carbine  v.  McCoy, 
85  Ga.  185;  Thompson  v.  Thompson,  132  Ind. 
288. 

4.  Infancy  of  Parties.  —  Olivas  v.  De  Olivas, 
61  Cal.  382;  Kruse  v.  Steffens,  47  111.  112; 
Kroenung  v.  Goehri,  112  Mo.  641.  See  also 
the  title  Laches,  vol.  18,  p.  95. 

5.  Vendor's  Failure  to  Demand  Price.  —  Hurt 
v.  Miller,  95  Va.  32. 

6.  Burden  of  Proof — United  States.  —  Teakle 
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Clear  Proof  Required.  —  The  grounds  for  the  rescission  of  a  contract,  especially 
when  the  ground  relied  upon  is  fraud  and  misrepresentation,  must  be  estab- 
lished by  clear  proof  in  order  to  authorize  the  interposition  of  equity  to  give 
relief.1 


v.  Bailey,  z  Brock  (U.  S.)  43,  23  Fed.  Cas.  No. 
13,811;  McNett  v.  Cooper,  13  Fed.  Rep.  586. 

Alabama.  —  Chancellor  v.  Donnell,  95  Ala. 
342- 

California.  —  Fowler  v.  Carne,  132  Cal. 
xviii,  64  Pac.  Rep.  581. 

Indiana.  —  Achey  v.  Stephens,  8  Ind.  411. 

Iowa.  —  Oaks  v.  Harrison,  24  Iowa  179. 

Kansas.  —  Ferguson  v.  Willig,  57  Kan.  433. 

Kentucky.  —  Butler  v.  Miller,  15  B.  Mon. 
(Ky.)  617. 

Massachusetts.  —  Taylor  v.  Buttrick,  165 
Mass.  547,  52  Am.  St.  Rep.  530. 

Michigan.  —  Brown  v.  Brown,  39  Mich.  792; 
Gibbons  v.  Dunn,  46  Mich.  146;  Lynch  v. 
Doran,  95  Mich.  395. 

Minnesota.  —  Trimbo  v.  Trimbo,  47  Minn. 
389. 

Mississippi.  —  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683;  Kerr  v.  Freeman,  33  Miss.  292. 

Missouri.  —  Brown  v.  Foster,  112  Mo.  297; 
Taylor  v.  Crockett,  123  Mo.  300. 

New  lersey.  —  Swayze  v.  Swayze,  37  N.  J. 
Eq.  180. 

New  York.  —  Spicer  v.  Spicer,  54  N.  Y. 
Super.  Ct.  280 ;  Braun  v.  Vollmer,  89  N.  Y. 
App.  Div.  43. 

Ohio.  —  Lore  v.  Truman,  1  Ohio  Dec.  (Re- 
print) 510,  10  West.  L.  J.  250. 

Oregon.  —  Pearce  v.  Buell,  22  Oregon  29 ; 
Scott  v.  Walton,  32  Oregon  460. 

Pennsylvania.  —  Williams  v.  Thomas,  7  Kulp 
(Pa.)  37i. 

Texas.  —  Gann  v.  Shaw,  2  Tex.  App.  Civ. 
Cas.,  §  258. 

Vermont.  —  Conant  v.  Jackson,  16  Vt.  335; 
Stewart  v.  Flint,  59  Vt.  144. 

Wisconsin.  —  Cooper  v.  Reilly,  90  Wis.  427. 

Rebuttal  by  Vendor.  —  As  to  any  facts  proved 
by  the  purchaser  which  tended  to  prove  fraud- 
ulent intention  on  the  part  of  the  vendor  as  to 
the  performance  of  the  promises,  he  is  bound 
to  rebut  such  proof  by  showing  that  the  prom- 
ises were  made  in  good  faith,  and  facts  which 
reasonably  account  for  such  failure  to  perform 
are  admissible  in  rebuttal.  Nelson  v.  Shelby 
Mfg.,  etc.,  Co.,  96  Ala.  515,  38  Am.  St.  Rep. 
116. 

1.  Sufficiency  and  Weight  —  England.  —  Att- 
wood  v.  Small,  6  CI.  &  F.  232. 

Canada.  —  Bown  v.  West,  1  U.  C.  Q.  B. 
O.  S.  287. 

United  States.  —  Southern  Development  Co. 
v.  Silva,  125  U.  S.  247;  Lenox  v.  Notrebe, 
Hempst.  (U.  S.)  251,  15  Fed.  Cas.  No.  8,246c. 

California.  —  Sepulveda  v.  De  Sepulveda,  128 
Cal.  661  ;  Fowler  v.  Carne,  132  Cal.  xviii,  64 
Pac.  Rep.  581. 

Illinois.  —  Tuck  v.  Downing,  76  111.  71; 
Finucan  v.  Kendig,  109  111.  198;  Parlin,  etc., 
Co.  v.  Hutson,  198  111.  389- 

Kansas.  —  Stille  v.  McDowell,  2  Kan.  374, 
85  Am.  Dec.  590  ;  Buchanan  v.  Gibbs,  26  Kan. 
277. 

Kentucky.  —  Gale  v.  Conn,  3  J.  J.  Marsh. 
(Ky.)  538;  Askin  v.  Lebus,  (Ky.  1887)  4  S.  W. 
Rep.  305. 


Maryland.  —  Hamilton  v.  Beall,  2  Har.  &  J. 
(Md.)  414. 

Michigan.  —  Fitz  Patrick  v.  Fitz  Patrick,  91 
Mich.  394 ;  Buckley  v.  Redmond,  95  Mich. 
282. 

Mississippi.  —  Hall  v.  Thompson,  1  Smed.  & 
M.  (Miss.)  443;  Ayres  v.  Mitchell,  3  Smed.  & 
M.  (Miss.)  683.  See  Holloway  v.  Moore,  4 
Smed.  &  M.  (Miss.)  594. 

Missouri.  —  Langdon  v.  Green,  49  Mo.  363  ; 
Davis  v.  Fox,  59  Mo.  125. 

New  Jersey.  —  Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  Am.  Rep.  716;  Fee  v.  Sharkey,  59  N.  J. 
Eq.  284,  affirmed  (N.  J.  1900)  45  Atl.  Rep. 
1091. 

New  York  —  Rosevelt  v.  Dale,  2  Cow.  (N. 
Y.)  129;  Taylor  v.  Fleet,  4  Barb.  (N.  Y.)  95; 
Tragman  v.  Littlefield,  (C.  PI.  Gen.  T.)  18  N. 
Y.  Supp.  583 ;  Carey  v.  Smith,  5  N.  Y.  App. 
Div.  505. 

North  Carolina.  —  Whicker  v.  Crews,  1  Ired. 
Eq.  (36  N.  Car.)  351. 

Oregon.  —  Pearce  v.  Buell,  22  Oregon  29. 

Pennsylvania.  - —  Campbell  v.  Patterson,  95 
Pa.  St.  447. 

South  Carolina.  ■ —  Rupart  v.  Dunn,  1  Rich. 
L.  (S.  Car.)  101. 

South  Dakota.  —  Johnson  v.  Cressey,  (S. 
Dak.  1903)  94  N.  W.  Rep.  703. 

Tennessee.  —  Renner  v.  Marshall,  (Tenn. 
Ch.  1900)  58  S.  W.  Rep.  863. 

Texas.  —  Simmang  v.  Harris,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  786. 

Virginia. — Jeffries  v.  Southwest  Virginia 
Imp.  Co.,  88  Va.  862;  Chase  v.  Miller,  90  Va. 
323. 

Wisconsin.  —  Lockwood  v.  Allen,  113  Wis. 
474- 

See  Masterson  v.  Finnigan,  2  R.  I.  316. 

"Although  the  cancellation  of  a  contract  is 
the  converse  of  a  specific  performance,  still  it 
is  generally  agreed  that  to  justify  the  cancella- 
tion requires  a  stronger  case  than  to  resist  a 
specific  performance."  Brainard  v.  Holsaple,  4 
Greene  (Iowa)  485.  See  Kirby  v.  Harrison,  2 
Ohio  St.  327,  59  Am.  Dec.  677. 

Verdicts  on  Issues  of  Fraud  Entitled  to  Great 
Weight. —  Slidell  v.  Rightor,  3  La.  Ann.  100. 

If  the  Only  Evidence  is  that  of  parties  to  the 
contract,  who  contradict  each  other  in  all 
material  particulars,  a  case  for  rescission  is  not 
established.  Bradfield  v.  Llyton  Land  Co.,  93 
Ala.  527. 

Where  the  Vendor  Does  Not  Accept  the  Vendee's 
Offer  and  vendee  subsequently  by  acts  evidences 
an  intention  to  stick  to  the  contract,  there  is 
no  rescission.    Spinning  v.  Drake.  4  Wash.  285. 

A  Grossly  Exorbitant  Price  is  a  circumstance 
to  be  considered  in  determining  a  fraudulent 
sale.    McElya  v.  Hill,  105  Tenn.  319. 

Examination  of  Premises  by  Vendee.  —  Where 
a  false  and  fraudulent  description  has  been 
made  by  the  vendor,  an  examination  of  the 
premises  by  the  purchaser  prior  to  entering 
into  the  contract  is  evidence,  but  not  conclusive, 
that  he  did  not  rely  upon  the  false  representa- 
tion. Turner  v.  Houpt,  53  N.  J.  Eq.  526. 
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2.  Abandonment  —  In  General  —  What  Constitutes.  —  A  written  contract  for  the 
sale  of  land  may  be  abandoned  by  parol,1  or  by  estoppel,3  but  the  acts  con- 
stituting abandonment  must  be  positive,  unequivocal,  and  inconsistent  with 
the  contract  of  sale.3  Thus  by  surrendering  the  contract  for  cancellation,  and 
by  yielding  possession,4  by  destroying  notes  and  deeds  for  the  purpose  of 
avoiding  payment  and  giving  up  all  interest  in  the  land,5  by  giving  a  quit- 
claim deed,6  and  by  unreasonable  delay  in  tendering  purchase  price  after 
giving  up  possession,7  the  vendee  abandons  the  contract.  But  an  unexecuted 
intention  of  the  vendor  to  abandon  does  not  amount  to  actual  abandonment.8 

Notice.  —  It  is  usual  to  give  notice  of  an  abandonment  of  the  contract,  so  as 
to  put  the  other  party  on  his  guard,9  but  it  is  unnecessary  to  go  out  of  the 
state  to  do  so  when  the  other  party  is  a  nonresident, 10  and  notice  is  unneces- 
sary where  a  vendor's  lien  is  reserved  in  the  contract,  the  vendee  failing  to 
pay  the  instalments,  and  abandoning  his  contract.11 

By  Vendor. — The  vendor  may  abandon  his  contract  by  manifesting  an 
undoubted  intention  to  do  so,12  as  by  an  absolute  refusal  to  give  a  good  title 
according  to  the  contract. 13  If  the  vendee  gives  notice  of  his  refusal  to  carry 
out  the  contract,  the  mere  fact  that  the  vendor  subsequently  leases  the  land 
subject  to  the  contract  for  a  term  beyond  the  time  for  delivery  does  not  justify 
the  conclusion  that  the  contract  has  been  abandoned,14  but  if  he  leases,  then 
occupies,  and  finally  sells,  after  such  notice,  it  does  not  amount  to  an 
abandonment  of  the  contract.15 

By  Vendee.  —  The  vendee  may  abandon  the  contract  by  failing  or  refusing 
to  comply  with  its  terms,  and  the  vendor  may  then  convey  to  another. 16  But 


For  a  Full  Treatment  of  This  Question  see  the 

title  Fraud  and  Deceit,  vol.  14,  p.  200. 

For  Cases  Concerning  the  Admissibility  of  Evi- 
dence see  the  various  sections  of  this  title.  See 
also  the  title  Fraud  and  Deceit,  vol.  14,  p.  190 
et  seq. 

1.  By  Parol. —  Miller  v.  Pierce,  104  N.  Car.  389. 

2.  By  Estoppel. —  Smith  v.  Glover,  50  Minn. 
58,  affirmed  54  Minn.  419. 

3.  Acts  Must  Be  Positive  and  Inconsistent  with 
Contract. — Mullin  v.  Bloomer,  11  Iowa  360; 
Harrison  v.  Lexington,  etc.,  R.  Co.,  9  B.  Mon. 
(Ky.)  470 ;  Faw  v.  Whittington,  72  N.  Car. 
321;  Miller  v.  Pierce,  104  N.  Car.  389;  Boone 
V.  Drake,  109  N.  Car.  79 ;  Garnett  v.  Macon, 
6  Call  (Va.)  308.  See  Mann  v.  Palmer,  3 
Abb.  App.  Dec.  (N.  Y.)  162. 

Thus  the  mere  fact  that  the  vendee  re- 
mained silent  while  the  contract  was  mutilated 
at  the  instance  of  the  vendor,  was  held  not  to 
be  necessarily  inconsistent  with  claims  under 
it.     Boone  v.  Drake,  109  N.  Car.  79. 

And  the  mere  fact  that  the  vendees  did  not 
oppose  the  taking  of  possession  by  vendors, 
which  is  all  the  record  shows,  is  not  sufficient 
to  justify  a  conclusion  that  defendants  had 
abandoned  their  contract.  Leach  v.  Rowley, 
138  Cal.  709. 

The  Breach  of  One  of  Several  Stipulations  in  a 
contract  does  not  necessarily  involve  a  breach 
of  the  whole  contract,  nor  imply  an  intention 
to  abandon  the  whole  contract.  Cornwall  v. 
Henson,  82  L.  T.  N.  S.  735. 

Where  Lease  Is  Accepted  from  One  Who  Has 
Purchased  at  Vendee's  Request,  the  land  to  be 
reconveyed  on  payment  of  purchase  price,  this 
is  no  abandonment,  where  the  rent  was  not 
paid  or  demanded,  and  the  taxes  were  paid  by 
vendee  and  improvements  made.  Tant  v. 
Guess,  '37  S.  Car.  489. 


Acceptance  of  Lease  by  Vendee  After  Notice  to 
Vacate.  —  Miner  v.  Boynton,  129  Mich.  584. 

4.  Surrender  of  Contract  and  Giving  Up  Posses- 
sion.—  Welsh  v.  Richards,  41  Mich.  593. 

5.  Destruction  of  Notes  and  Deed.  —  Bane  v. 
Sutton,  3  Penny.  (Pa.)  199. 

6.  By  Quitclaim  Deed.  —  Ives  v.  Lansingburg 
Bank,  12  Mich.  361. 

7.  Unreasonable  Delay.  —  Holingren  v.  Piete, 
50  Minn.  27;  Holden  v.  Purefoy,  108  N.  Car. 
163. 

8.  Unexecuted  Intention.  —  Waters  v.  Spen- 
cer, 22  Ala.  460  ;  Donaldson  v.  Waters,  30  Ala. 
175;  Ketchum  v.  Evertson,  13  Johns.  (N.  Y.) 
359,  7  Am.  Dec.  384. 

9.  Notice.  —  Mullin  v.  Bloomer,  1 1  Iowa 
360 ;  Bullock  v.  Beemis,  3  A.  K.  Marsh.  (Ky.) 
285. 

10.  Nonresident.  —  Taylor  v.  Porter,  1  Dana 
(Ky.)  421,  25  Am.  Dec.  155. 

11.  Vendor's  Lien  Reserved.  —  Dunlap  v.  Green, 
(C.  C.  A.)  60  Fed.  Rep.  242;  Kennedy  v. 
Embry,  72  Tex.  390. 

12.  Sims  v.  Boaz,  11  Smed.  &  M.  (Miss.)  318, 
where  the  vendor  permitted  the  land  to  be  sold 
under  a  lien,  and  was  paid  not  to  defend  the 
action. 

Terms  of  Contract  Unknown.  —  Where  the 
terms  of  the  contract  for  sale  are  not  known, 
the  recovery  of  the  land  by  trespass,  with 
mesne  profits,  is  not  conclusive  evidence  of 
abandonment.  Donaldson  v.  Waters,  35  Ala. 
107. 

13.  Refusal  of  Vendor  to  Give  Title.  —  Nothe 
v.  Nomer,  54  Conn.  326. 

14.  Notice  by  Vendee  —  Lease  of  Land. —  Hunt 
v.  Siemers,  22  Tex.  Civ.  App.  94. 

15.  Lease,  Occupancy,  and  Sale.  —  Henry  v. 
Martin,  39  Vt.  42. 

16.  By  Vendee —  California.  —  Eshleman  v. 
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where  the  vendee  by  mistake  disclaims  the  contract  this  is  not  an  abandon- 
ment.1 An  unsuccessful  suit  by  the  vendee  to  reform  the  contract  does  not 
amount  to  an  abandonment,2  nor  does  the  purchase  of  an  outstanding  incum- 
brance, under  which  the  vendee  sells  and  becomes  purchaser;3  but  if  he 
defends  an  action  for  possession  in  such  case,  under  the  outstanding  title,  and 
upon  defeat  accepts  a  lease  of  the  land,  this  amounts  to  an  abandonment  of 
the  contract  of  sale.4 

Question  for  Jury  —  Evidence.  —  Whether  a  contract  has  been  abandoned  or 
not  is  a  question  for  the  jury,5  and  it  is  competent  to  prove  on  such  issue  not 
only  acts,  omissions,  and  declarations  tending  to  show  an  abandonment  in  fact, 
but,  in  connection  therewith,  any  reason  or  motive  for  abandonment  in  order 
to  characterize  such  acts,  omissions,  and  declarations.6 

3.  Forfeiture  —  a.  In  General.  —  Forfeitures  of  contracts  are  not  favored 
in  equity  and  are  not  implied,  but  must  be  clearly  established,  as  the  courts 
always  construe  conditions  so  as  to  save  a  forfeiture  if  it  can  be  fairly  done.7 
They  are  construed  strictly,  and  all  conditions  must  be  fully  complied  with  in 
order  to  effect  a  forfeiture.8 

For  Breach  of  a  Condition  Subsequent  no  forfeiture  will  be  declared,  but  the  remedy 
of  the  grantor  in  such  case  is  right  of  re-entry.9 

What  Constitutes  Election.  —  It  is  necessary  that  the  vendor  shall  clearly  mani- 
fest his  intention  to  declare  a  forfeiture,10  as  by  sale  by  the  vendor  to  a  third 
person  after  right  to  declare  forfeiture  has  accrued,11  or  by  notice.12 


Henrietta  Vineyard  Co.,  97  Cal.  670 ;  Stratton 
v.  California  Land,  etc.,  Co.,  86  Cal.  353  ;  Green 
v.  Barney,  (Cal.  1894)  36  Pac.  Rep.  1026. 

Michigan.  —  Miner   v.    Boynton,    129  Mich. 
584. 

Minnesota.  —  Johnston     Johnson,  43  Minn.  5. 

New  York.  —  Davison  v.  Jersey  Co.,  6  Hun 
(N.  Y.)  470,  affirmed  71  N.  Y.  333. 

Pennsylvania.  —  Washabaugh  v.  Stauffer,  81* 
Pa.  St.  497. 

Texas.  —  Lander  v.  Rounsaville,  12  Tex.  195; 
Fullerton  v.  Doyle,  18  Tex.  3. 

West  Virginia.  —  Parsons  v.  Smith,  46  W. 
Va.  728. 

But  a  conveyance  by  vendee  under  articles  of 
moiety  of  interest,  where  the  purchaser  knew 
of  the  articles  and  of  the  intention  of  his 
vendor  to  carry  them  out,  is  no  abandonment, 
and  furnishes  no  ground  for  refusal  on  vendor's 
part  to  perform  the  contract.  Tiernan  v. 
Roland,  15  Pa.  St.  429. 

Neglect  to  Perform  —  Intention  Not  to  Perform. 

—  Holingren  v.  Piete,  50  Minn.  27.  See 
supra,  this  section,  Abandonment  —  In  General 

—  What  Constitutes. 

1.  Disclaimer  by  Mis  ake. —  Williams  v.  Cham- 
pion, 6  Ohio  169. 

2.  Unsuccessful  Suit  to  Reform. — Davis  v. 
Terry,  114  N.  Car.  27. 

3.  Purchase   of  Outstanding   Incumbrance.  — 
Crouse's  Appeal,  28  Pa.  St.  139. 

4.  Rights  under  Contract  Waived  —  Acceptance 
of  Lease. —  Zimmerman  v.  Wengert,  31  Pa.  St. 
401. 

5.  Question  for   Jury. —  Colt  v.   Selden,  5 

Watts  (Pa.)  525. 

6.  Admissibility  of   Evidence.  —  Smith  v. 

Glover,  50  Minn.  58,  affirmed  54  Minn.  419. 
See  supra,  this  section,  r.  d.  Rescission  by 
Agreement  of  Parties. 

7.  In  General.  —  Cleary  v.  Folger,  84  Cal. 
316,  18  Am.  St.  Rep.  187;  Monson  v.  Bragdon, 
159  HI.  61  ;  Hudson  v.  Shepard,  90  111.  App. 
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626 ;  Curtis  v.  Gutz,  90  Iowa  767 ;  Heman  v. 
Wade,  140  Mo.  340;  Robinson  v.  Cheney,  17 
Neb.  673  ;  Gates  v.  Parmly,  93  Wis.  294.  See 
Le  Bron  v.  Morris,  110  Ala.  115;  Orr  v.  Zim- 
merman, 63  Mo.  72. 

When  the  terms  of  a  contract  are  indefinite, 
uncertain,  and  susceptible  of  two  constructions, 
and  by  giving  them  one  construction  one  of 
the  parties  would  be  subjected  to  a  forfeiture, 
and  by  giving  them  the  other  no  such  for- 
feiture would  be  incurred  and  no  injustice 
would  be  done  to  the  other  party,  the  contract 
should  be  so  construed  as  not  to  create  the 
forfeiture.     Jacobs  v.  Spalding,  71  Wis.  177. 

Section  3329  of  the  Iowa  Code  for  Foreclosure 
does  not  prohibit  declaration  of  forfeiture  in 
accordance  with  terms  of  contract.  Mickelwait 
v.  Leland,  54  Iowa  662. 

8.  Strict  Construction  of  Agreement.  —  Wilson 
v.  Espert,  90  111.  App.  in,  affirmed  190  111.  629; 
Collins  v.  Roddy,  16  Neb.  392;  Welch  v.  Emer- 
son, 95  Pa.  St.  251;  Emery  v.  De  Golier,  117 
Pa.  St.  153. 

9.  Breach  of  Condition  Subsequent.  —  Raley  v. 
Umatilla  County,  15  Oregon  172,  3  Am.  St. 
Rep.  142 ;  Schlesinger  v.  Kansas  City,  etc.,  R. 
Co.,  152  U.  S.  444,  39  Fed.  Rep.  741. 

10.  Clear  Manifestation  of  Intention. —  Moore 
v.  Smith,  24  111.  512. 

11.  Sale  to  Third  Person. —  O'Neal  v.  Wabash 
Ave.  Baptist  Church,  48  111.  349 ;  Warren  v. 
Richmond,  53  111.  52 ;  Whitaker  v.  Robinson, 
65  111.  411  ;  Bostwick  v.  Hess,  80  111.  138;  Little 
v.  Thurston,  58  Me.  86 ;  Emery  v.  De  Golier. 
117  Pa.  St.  153.  See  Gray  v.  Perry,  25 
Oregon  1 . 

12.  By  Notice.  —  O'Neal  v.  Wabash  Ave.  Bap- 
tist Church,  48  111.  349 ;  Doane  v.  Dixon,  (Tex. 
1889)  11  S.  W.  Rep.  1081. 

Notice  that  Strict  Performance  Will  Be  Required 
Proves  Forfeiture. —  Chrisman  v.  Miller,  21  111. 
227;   Steele  v.    Biggs,    22    111.    643  ;t  Illinois 
Cent.  R.  Co.  v.  Steams,  60  111.  App.  21.  See 
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b.  Conditions  Precedent  to  Forfeiture.  —  The  vendor  cannot  de- 
clare a  forfeiture  according  to  the  provisions  in  the  contract  for  the  vendee's 
default  in  making  payments  by  the  stipulated  time  unless  he  is  able  to  comply 
with  his  part  of  the  agreement  by  conveying  the  land.1 

A  Tender  of  Deed  by  the  Vendor  is  not  a  condition  precedent  to  the  right  to 
declare  a  forfeiture,  where  by  the  terms  of  the  contract  of  sale  the  time  for 
conveyance  is  not  due.a  It  is  a  sufficient  lender  of  deed  where  the  vendor 
endeavors  to  do  so,  but  is  prevented  by  the  fact  that  the  vendees  have  left 
the  country;3  but  where  the  vendor  is  absent  and  leaves  no  deed  with  his 
agent  for  tender,  there  can  be  no  forfeiture  for  the  vendee's  nonpayment  of 
the  purchase  money.4 

Dhe  Vendee  Must  Tender  Performance  by  the  Time  Named  in  the  Contract  in  order  to 
defeat  the  vendor's  right  to  declare  a  forfeiture,  where,  the  contract  provides 
for  forfeiture  upon  the  vendee's  default.5 

Return  of  Purchase  Money  by  Vendee.  —  The  vendor  need  not  return  the  purchase 
money  paid  upon  declaring  a  forfeiture  for  the  vendee's  default  in  making 
payment,  unless  this  is  made  a  condition  precedent  by  the  contract,6  and  if 
the  purchase-price  notes  are  past  due  it  is  not  necessary  to  return  them,  as  an 
assignee  takes  subject  to  equities.7  But  he  cannot  declare  a  forfeiture  and 
retain  negotiable  securities  given  for  the  purchase  money  where  the  notes 
are  not  due  and  payable.8 

By  Assigning  His  Interest  to  a  third  person  a  vendee  loses  his  right  to  declare 
a  forfeiture.9 

c.  Option  to  Declare  Forfeiture.  —  Although  the  contract  provides 
that  upon  the  happening  of  certain  contingencies  the  vendor  has  the  right  to 
declare  the  contract  void,  the  provision  is  not  binding  upon  him,  but  he  has 
the  option  to  declare  a  forfeiture,  or  he  may  waive  the  right  and  treat  the 
agreement  as  binding.10  The  provision  for  forfeiture  is  for  the  benefit  of  the 
vendor  and  not  the  vendee.11  « 

The  Mere  Payment  of  Taxes  by  the  Vendor  for  his  own  protection  is  not  an  election  to 
declare  a  forfeiture  under  a  contract  providing  for  forfeiture  upon  the  vendee's 
default  in  paying  the  price  or  the  taxes  when  due.13 

d.  Notice  of  Forfeiture.  —  Where  the  right  to  declare  a  forfeiture  is 
optional  with  the  vendor  upon  default  by  the  vendee,  the  former  must  indi- 

also  the  title  Specific  Performance,  vol.  26,  10.  Option  to  Declare  Forfeiture — Alabama. — 

p.  7.  Steiner  v.  Baker,  m  Ala.  374. 

1.  Vendor  Unable  to  Convey.  —  Platte  Land  Co.  California.  —  Freeman  v.  Griswold,  (Cal. 
v.  Hubbard,  12  Colo.  App.  465;  Baker  ^.Bishop  1893)  34  Pac.  Rep.  327. 

Hill  Colony,  45  111.  264  ;  Mix  v.  Beach,  46  111.  Iowa.  —  Sigler  v.  Wick,  45  Iowa  690  ;  Steel 

311;  Wallace  v.  McLaughlin,  57  111.  53;  Peck  v.  Long,  104  Iowa  39. 

v.  Brighton  Co.,  69  111.  200  ;  Auxier  v.  Taylor,  Kansas.  —  Bohart  v.  Republic  Invest.  Co.,  49 

102  Iowa  673;  Converse  v.  Blumrich,  14  Mich.  Kan.  94. 

109,  90  Am.  Dec.  230;  Getty  v.  Peters,  82  Mich.  Massachusetts.  —  Meagher     v.     Hoyle,  173 

661.    See  Le  Bron  v.  Morris,  no  Ala.  115.  Mass.  577. 

2.  Tender  of  Deed  by  Ve-r'or. —  Bryson  v.  Minnesota.  —  Higbie  v.  Farr,  28  Minn.  439; 
Crawford,  68  111.  362;  Reddish  v.  Smith,  10  O'Connor  v.  Hughes,  35  Minn.  446;  Dana  v. 
Wash.  178,  45  Am.  St.  Rep.  781.  St.  Paul  Invest.  Co.,  42  Minn.  194. 

3.  Vendees  Out  of  Country.  —  Whitaker  v.  Rob-  New  York.  —  Canfield  v.  Westcott,  5  Cow. 
inson,  65  111.  411.  (N.  Y.)  270;  Morris  v.  Green,  62  N.  Y.  App. 

4.  Vendor  Absent  —  No  Deed  Left  with  Agent.  Div.  460. 

—  Warren  v.  Crew,  22  Iowa  315.  Washington.  —  Wood  v.   Mastick,    2  Wash. 

5.  Tender  of  Performance  by  Vendee. —  Newton  Ter.  64. 

v.  Hull,  90  Cal.  487;  Kimball  v.  Tooke,  70  111.  Wisconsin.  —  Shenners  v.  Pritchard,  104  Wis. 

553-  287. 

6.  Return  of  Purchase  Money.  —  McLeod  v.  Canada.  —  Marcus  v.  Smith,  17  U.  C.  C.  P. 
Sharp,  S3  111.  App.  406.  41 6. 

7.  Notes  Past  Dae. —  McLeod  v.  Sharp,  53  111.  11.  Provision  for  Eenefit  of  Vendor. —  Rourke  v. 
APP-  406.  McLaughlin,  38  Cal.  196;  Sigler  v.  Wick,  45 

8.  Negotiable  Notes  Not  Due.  —  Comstock  v.  Iov/a  690  ;  Westervelt  v.  Huiskamp,  101  Iowa 
Brosseau,  65  111.  39.  196.    See  also  cases  in  preceding  note. 

9.  Assignment  by  Vendee  to  Third  Person. —  12.  Payment  of  Taxes  by  Vendor. —  Sigler  v. 
Stevens  v.  Millard,  36  Wis.  77.  Wick,  45  Iowa  690. 
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cate  his  election  to  forfeit  the  contract  or  it  will  be  considered  as  still  in  force,1 
unless  the  vendee  has  waived  notice  of  forfeiture.2  Thus,  where  the  contract 
provides  that  there  shall  be  no  forfeiture  for  nonpayment  unless  the  vendor 
elects  to  insist  on  strict  performance,  the  election  cannot  be  summarily  made, 
but  only  after  reasonable  notice.3  And  where  the  contract  provides  for 
forfeiture  unless  the  vendor  elects  otherwise,  he  must  give  reasonable  notice 
of  his  intention  or  the  contract  will  be  forfeited.4  This  is  usually  done  by 
notice,  and  when  the  contract  expressly  provides  for  notice  it  must  be  given 
in  accordance  with  the  provisions.5  And  where  the  right  to  declare  a  for- 
feiture has  been  waived,  or  indulgence  has  been  granted  the  vendee,  it  is  also 
essential  that  notice  of  the  vendor's  intention  to  declare  a  forfeiture  be  given.6 

e.  Nonpayment  of  Purchase  Price.  —  Where  time  is  of  the  essence 
of  the  contract,  the  failure  of  the  vendee  to  pay  the  purchase  price  by  the 
required  time  operates  as  a  forfeiture  of  the  contract.7  And  on  the  other 
hand,  if  time  is  not  of  the  essence  the  mere  failure  to  pay  by  the  stipulated 
time  will  not  work  a  forfeiture.8  But  where  there  is  a  cloud  on  the  vendor's 
title,  due  to  tne  vendor's  contracting  to  sell  the  land  to  another,  the  vendee 
is  excused  for  not  making  payment  by  the  stipulated  time.9  And  where,  a 
deed  is  made,  and  a  lien  for  the  purchase  money  is  expressly  reserved,  time 
is  not  regarded  as  of  the  essence  of  the  contract,  and  a  failure  to  pay  at 
maturity  is  no  forfeiture.10 

/.  Effect  of  Forfeiture  —  (i)  In  General. — The  effect  of  a  proper 
declaration  of  forfeiture  of  a  contract  is  to  nullify  the  agreement,  and  the  par- 
ties may  act  as  if  it  had  not  existed.11  If  the  vendee  remains  in  possession  of 
the  land  he  becomes  a  mere  tenant  at  will,  or  from  year  to  year.12 

(2)  Recovery  of  Part  Payments  by  Vendee.  —  The  provision  for  forfeiture 
in  a  contract  will  be  construed  according  to  the  intention  of  the  parties  as 
regards  part  payments  made  by  the  vendee.13  Thus,  although  there  was  no 
stipulation  in  a  contract  as  to  the  disposition  of  the  payments  already  made 
by  the  vendee,  it  was  held  that  the  intention  of  the  parties  was  that  the 
payments  should  be  forfeited,  and  recovery  by  the  vendee  was  denied.14 

Where  the  Contract  Expressly  Provides  that  upon  forfeiture  by  the  vendee  the 
vendor  may  retain  all  payments  made  under  the  contract,  such  provision  is 
binding,  and  the  vendee  cannot  recover  back  the  payments. 15    And  on  the 

1.  Vendor  Must  Indicate  Election  to  Forfeit. —  Adams  v.  Felkner,  140  Cal.  354;  Hamilton  v. 
Carpenter  v.  Blandford,  8  B.  &  C.  575,  15  E.  C.  England,  95  Ga.  693  ;  Miller  v.  Hughes,  95  Iowa 
L.  301;  Moore  v.  Smith,  24  111.  512;  Converse  223;  Truesdail  v.  Ward,  24  Mich.  117;  Robin- 
v.  Blumrich,  14  Mich.  109,  90  Am.  Dec.  230;  son  v.  Cropsey,  2  Edw.  (N.  Y.)  138,  affirmed 
O'Connor  v.  Hughes,  35  Minn.  446.  See  6  Paige  (N.  Y.)  480.  But  see  Keller  v.  Lewis, 
Thayer  v.  Meeker,  86  111.  470;  Van  Orman  v.  53  Cal.  113;  McCormick  v.  Rossi,  70  Cal.  474. 
Merrill,  27  Iowa  476.  8.  Time  Not  of  Essence. —  Clark  v.  Lyons,  25 

2.  Vendee  May  Waive  Notice. —  Crane  v.  111.  105;  Linscott  v.  Buck,  33  Me.  530;  Shafer 
O'Reiley,  8  Mich.  312.  v.  Niver,  9  Mich.  253. 

3.  Reasonable  Notice. —  O'Connor  v.  Hughes,  9.  Cloud  on  Title. —  Birch  v.  Cooper,  136  Cal. 
35  Minn.  446.  636. 

4.  Contract  Forfeited  unless  Vendor  Elects. —  10.  Deed  Made  and  Lien  Reserved. —  Stitzle  v. 
Mahoney  v.  McCrea,  104  Iowa  735.  Evans,  74  Tex.  596. 

5.  Notice   Required  by  Contract.  —  Kerns  v.  11.  Effect  —  In  General.- — Chrisman  v.  Miller, 
McKean,  65  Cal.  411  ;  Case  v.  Wolcott,  33  Ind.  21  111.  227;  Moore  v.  Smith,  24  111.  512;  O'Neal 
5  ;  Auxier  v.  Taylor,  102  Iowa  673  ;  Williams  v.  Wabash  Ave.  Baptist  Church,  48  111.  349. 
v.  Kinney,  43  Hun  (N.  Y.)  1,  affirmed  118  N.  12.  Vendee  in  Possession  —  Tenant  of  Vendee. — 
Y.  679.  Moore  v.  Smith,  24  111.  512;  Crane  v.  O'Reiley, 

6.  Waiver  —  Indulgence. —  Monson  v.  Brag-  8  Mich.  312. 

don,   159  111.  61;  Stewart  v.  Gates,  30  Miss.  13.  Intention  of  Parties  Governs. —  Mahoney  v. 

100;  Orr  v.  Zimmerman,  63  Mo.  72;  Harris  v.  McCrea,  104  Iowa  735. 

Traup,  8  Paige  (N.  Y.)  423;  Estell  v.  Cole,  62  14.  Reddish  v.  Smith,  10  Wash.  178,  45  Am. 

Tex.  69S.  St.  Rep.  781. 

7.  Time  of  Essence. —  Steele  v.  Biggs,  22  111.  15.  Express  Provision  for  Forfeiture  of  Payments 
643;  Bostwick  v.  Hess,  80  111.  138;  Iowa  R.  — England.- — •  Soper  v.  Arnold,  14  App.  Cas. 
Land  Co.  v.  Mickel,  41  Iowa  402;  Axford  v.  429;  Essex  v.  Daniell,  L.  R.  10  C.  P.  538. 
Thomas,  160  Pa.  St.  8;  Pell  v.  Chandos,  (Tex.  United    States.  —  Hansbrough    v.    Peck,  5 
Civ.  App.  1894)  27  S.  W.  Rep.  48.    See  Mc-  Wall.  (U.  S.)  497. 
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other  hand  an  express  agreement  will  give  the  vendee  the  right  to  recover 
his  payments.1 

in  Illinois  the  rule  is  that  where  it  is  provided  that  the  contract  shall  be 
forfeited  on  the  vendee's  default,  payments  previously  made  are  forfeited  also, 
although  there  is  no  provision  in  the  contract  with  reference  thereto.2 

in  Indiana,  however,  the  contrary  has  been  held,  and  the  vendee- was  allowed 
to  recover  his  payments,  less  the  damages  sustained  by  the  vendor  because 
of  nonperformance.3 

g.  Waiver  and  Abandonment  —  in  General.  —  It  maybe  stated  generally 
that  by  acting  under  the  contract  as  though  it  was  still  in  force,  subsequent 
to  the  right  to  declare  a  forfeiture,  one  entitled  to  such  forfeiture  thereby 
waives  the  right.4 

By  Laches.  —  The  right  to  declare  a  forfeiture  as  provided  in  the  contract 
must  be  exercised  promptly  after  the  right  arises,  or  it  will  be  lost  by  laches.5 

By  Acceptance  of  Payments.  —  Where  the  vendor  receives  payments  on  the  con- 
tract or  interest  thereon,  after  the  expiration  of  the  time  prescribed  in  the 
contract,  he  waives  the  right  to  declare  a  forfeiture  for  failure  to  make  the 
payments  within  the  required  time.6  But  where  the  sale  is  by  instalments 
the  receipt  of  an  overdue  instalment  does  not  waive  the  right  to  a  forfeiture 
for  default  in  paying  subsequent  instalments;7  nor  does  the  mere  receipt  of 
the  amount  due  on  a  third  person's  note  given  as  consideration  for  the  balance 
due  under  the  sale,8  nor  does  the  acceptance  of  a  check  by  the  vendor's  wife 
in  his  absence  followed  by  a  return  of  the  same  amount  to  a  waiver,9  And 
after  a  forfeiture  has  been  declared,  and  the  vendor  has  resold  the  land,  the 
rights  of  the  vendee  will  prevent  his  waiving  the  forfeiture  and  restoring  the 
former  vendees  to  their  rights.10 

By  Extension  of  Time  of  Payment.  —  The  right  to  declare  a  forfeiture  for  nonpay- 
ment of  the  purchase  price,  according  to  the  terms  of  the  contract,  is  waived 
by  an  extension  of  the  time  of  payment,11  but  by  extending  the  time  for  pay- 


Illinois.  —  Bryson  v.  Crawford,  68  111.  362. 
Kansas.  —  McAlpine  v.  Reicheneker,  56  Kan. 
100. 

Massachusetts.  —  Hurlburt  v.  Fitzpatrick, 
176  Mass.  287. 

Michigan.  —  Satterlee  v.  Cronkhite,  1 14  Mich. 
634- 

Nebraska.  —  Patterson  v.  Murphy,  41  Neb. 
818;  Maloy  v.  Muir,  62  Neb.  80. 

1.  Express  Provision  for  Return  of  Payments.  — 
Platte  Land  Co.  v.  Hubbard,  12  Colo.  App.  465; 
Washabaugh  v.  Hall,  4  S.  Dak.  168. 

2.  Rule  in  Illinois.- — Wheeler  v.  Mather,  56 
111.  241,  8  Am.  Rep.  683;  Whitaker  v.  Robin- 
son, 65  111.  411.  See  also  Ex  p.  Barrell,  L.  R. 
10  Ch.  512;  Clark  v.  American  Developing,  etc., 
Co.,  28  Mont.  468. 

3.  Rule  in  Indiana.  —  Gilbreth  v.  Grewell,  13 
Ind.  484,  74  Am.  Dec.  266.  See  infra,  this 
title,  VIII.  2.  b.  Recovery  of  Payments  by  Pur- 
chaser. 

4.  Acting  under  Contract.  —  \/ood  v.  Bernal, 
19  Ves.  Jr.  220  ;  Baker  v.  Bishop  Hill  Colony, 
45  111.  264;  Iglehart  v.  Gibson,  56  111.  81  ;  Bel- 
lamy v.  Ragsdale,  14  B.  Mon.  (Ky.)  293; 
Hogins  v.  Arnold,  15  Pick.  (Mass.)  259;  Rob- 
inson v.  Trufant,  97  Mich.  410 ;  Cook  v.  St. 
Paul's  Church,  67  N.  Y.  594. 

5.  Bv  Laches.  —  Wilson  v.  Guthrie,  2  Grant 
Cas.  (Pa.)  in  ;  Emery  v.  De  Golier,  117  Pa. 
St.  153;  Erwin  v.  Daniels,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  61  ;  Reddish  v.  Smith,  10 
Wash,  178,  45  Am.  St.  Rep.  781, 


6.  Acceptance  of  Payments —  United  States. — 
Coughran  v.  Bigelow,  164  U.  S.  301. 

Alabama.  —  Stewart  v.  Cross,  66  Ala.  22 ; 
Davis  v.  Robert,  89  Ala.  402,  18  Am.  St.  Rep. 
126. 

Illinois.  —  Monson  v.  Bragdon,  159  111.  61. 
See  Smith  v.  Smith,  55  111.  204. 

Iowa.  —  Rump  v.  Schwartz,  56  Iowa  611; 
Davidson  v.  Hawkeye  Ins.  Co.,  71  Iowa  532,  60 
Am.  Rep.  818;  Mahoney  v.  McCrea,  104  Iowa 
735- 

Maine.  —  Linscott  v.  Buck,  33  Me.  530. 

New  York.  —  Harris  v.  Troup,  8  Paige  (N. 
Y.)  423  ;  Murray  v.  Harbor,  etc.,  Bldg.,  etc., 
Assoc,  91  N.  Y.  App.  Div.  397. 

Oregon.  —  Graham  v.  Merchant,  43  Oregon 
294. 

Washington.  —  Whiting  v.  Doughton,  31 
Wash.  327. 

Canada.  —  Barber  v.  Allen,  6  IL  C.  C.  P.  329. 

7.  Acceptance  of  Overdue  Instalment  —  Keefe 
v.  Fairfield,  184  Mass.  334;  Lent  v.  Burlington, 
etc.,  R.  Co.,  11  Neb.  201.  See  Cohrt  v.  Kock, 
56  Iowa  658. 

8.  Note  of  Third  Person  Given  as  Consideration. 
■ — -Lawrence  v.  Gifford,  17  Pick.  (Mass.)  366. 

9.  Acceptance  of  Check  bv  Vendor's  Wife,  — 
Sylvester  v.  Holasek,  83  Minn.  362. 

10.  Sale  Made  After  Forfeiture.  —  Livingston 
County  v.  Dart,  56  111.  437. 

11.  Extension  of  Time  of  Payment.  —  Ortmann 
v.  Monroe  First  Nat.  Bank,  49  Mich.  56.  See 
Shaw  v.  Kellogg,  74  Hun  (N.  Y.)  256. 

i  Yn.Uittvq  XXIX. 


Performance  of 


VENDOR  AND  PURCHASER. 


the  Contract. 


ment  the  provision  in  the  contract  for  forfeiture  is  not  done  away  with,  but 
it  is  incorporated  in  the  agreement  as  if  originally  there.1  After  the  time 
for  performance  has  been  extended,  the  vendor  is  not  entitled  to  declare  a 
forfeiture  without  notice,  as  he  has  thereby  waived  his  right  to  proceed  strictly 
under  the  contract.* 

Statement  of  Vendor  that  Provision  Will  Not  Be  Enforced.  —  The  right  to  declare  a 
forfeiture  for  default  in  making  payments  is  also  lost  by  the  statement  of  the 
vendor  to  the  purchaser  that  he  would  not  insist  on  forfeiture  in  case  of 
default,  the  purchaser  making  valuable  improvements  on  the  faith  of  the 
promise.3 

Failure  to  Present  Notes  at  Stipulated  Place.  —  If  the  notes  for  the  purchase  price 
are  payable  at  a  particular  place,  and  the  vendor  fails  to  send  them  there  for 
collection,  it  is  a  waiver  of  the  right  to  forfeiture  for  nonpayment.* 

The  Enforcement  of  Payment  of  a  Part  of  the  Purchase  Price  by  a  sale  of  mortgaged 
property  given  as  security  operates  as  a  waiver.5 

V.  Performance  of  the  Contract — 1.  Conditions  Precedent.  —  In  accord- 
ance with  the  general  rule  applicable  to  all  classes  of  contracts,6  neither  party 
to  a  contract  for  the  sale  of  real  estate  can  recover  against  the  other  unless  he 
has  fully  performed  all  conditions  precedent.7  Whether  or  not  he  has  fully 
performed  the  condition  precedent  is  a  question  for  the  jury.8 

2.  Tender  —  a.  In  General.  ■ —  The  question  as  to  the  necessity  and 
sufficiency  of  a  tender  in  general  has  already  been  exhaustively  treated,9  and 
it  remains  only  for  this  article  to  discuss  the  general  principles  as  applied  to 
the  relations  of  vendor  and  purchaser. 

b.  Necessity  of  Tender  —  (i)  When  Covenants  Are  Dependent.  — 
Although  it  was  formerly  held  otherwise,10  there  is  now  no  proposition  more 
firmly  established  in  the  law  11  than  that  in  a  contract  for  the  sale  of  real 
estate,  if  the  covenants  are  mutual  and  d&pendent,  neither  party  can  sue 
without  showing  a  performance,  or  an  offer  to  perform,  on  his  part,  and  that 
performance,  or  the  offer  to  perform,  on  the  one  part,  is  a  condition  precedent 

1.  Effect  of  Extension.  —  Marcus  v.  Smith,  17  tures  from  a  house  between  the  time  of  the 
U.  C.  C.  P.  416.  contract  and  the  time  of  performance  is  enough 

2.  Notice,  — Vider  v.  Ferguson,  88  111.  App.  to  justify  the  purchaser  in  refusing  to  complete 
136;  Cythe  v.  La  Fontain,  51  Barb.  (N.  Y.)  the  sale.  Smyth  v.  Sturges,  (Supm.  Ct.  Gen. 
186.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  75. 

3.  Statement  of  Vendor.  —  Blair  v.  Blair,  48  Where  a  Time  and  Place  Are  Fixed  for  the  per- 
Iowa  393.  formance  of  concurrent  acts,  and  one  party  fails 

4.  Notes  Not  Presented  at  Proper  Place.  —  to  attend  at  such  time,  he  cannot  claim  any 
Robinson  v.  Cheney,  17  Neb.  673.  rights  under  the  contract.    Gerrish  v.  Maher,  70 

5.  Enforcement  of  Payment  of  Part  of  Purchase  111.  470;  Farrow  v.  Martin,  Harp.  L.  (S.  Car.) 
Price.  —   Rump   v.    Schwartz,    56    Iowa   611.  409. 

See  generally  the  titles  Auctions  and  Auction-  8.  Question  for  Jury,  —  Where  it  is  made  a 

eers,  vol.  3,  p.  487 ;  Deposit,  vol.  9,  p.  279 ;  condition  precedent  to  a  sale  of  an  undivided 

Liquidated  Damages,  vol.  19,  p.  394.  interest  in  land  that  the  purchaser  shall  effect 

6.  For  the  General  Rule  see  the  title  Con-  a  division  between  the  cotenants,  by  means  of 
tracts,  vol.  7,  p.  118  et  seq.  arbitration,  the  question  should  be  left  to  the 

7.  Conditions  Precedent  Must  Be  Performed.  —  jury  whether  the  purchaser  has  allowed  a  rea- 
Brooks  v.  Miller,  103  Ga.  712;  Hutchinson  v.  sonable  time  to  elapse,  for  if  he  has  failed  to 
Coonley,  209  111.  437;  Fortier  v.  Burthe,  19  La.  perform  he  cannot  maintain  any  action  against 
Ann.  510;  Rucker  v.  Liddell,  5  La.  Ann.  577;  the  vendor.     Brooks  v.  Miller,  103  Ga.  712. 
Wells  v.  Smith,  2  Edw.  (N.  Y.)  78;  Hoke  v.  9.  See  the  title  Tender,  vol.  28,  p.  1. 
Jones,  33  W.  Va.  501.    See  also  infra,  this  sec-  10.  Old  Rule.  —  Y.  B.  18  Edw.  IV.,  pi.  6. 
tion,    2.    b.    (1)    When   Covenants  Are   Dc-  11.  For  the  Rule  in  Equity  see  the  title  Spe- 
pendent.  cific  Performance,  vol.  26,  p.  42. 

Delivery  of  Possession.  —  If  by  the  terms  of  Tender  in  Action  for  Purchase  Price.  —  It  is 

the  contract  delivery  of  possession  and  transfer  sometimes  held  that  an  action  for  the  purchase 

of  title  are  to  be  simultaneous, 'and  both  are  to  price  is  an  action  in  equity,  not  an  action  at 

be  concurrent  with  the  payment  of  the  purchase  lav/,  and  so  a  tender  of  a  deed  before  suit 

money,  the  vendor  is  not  entitled  to  payment  brought  is  not  necessary.    Shelly  v.  Mikkelson, 

until   delivery   of  possession   has   been   made.  5  N.  Dak.  22.    See  also  Keep  v.  Simpson,  38 

Benson  v.  Shotwell,  87  Cal.  49.  Tex.  203,  and  compare  the  cases  cited  infra, 

The  removal  of  water  and  gas  pipes  and  fix-  this  title,  VIII.  1.  b.  (1)  Right  to  Action. 

m  Volume  XXIX, 


Performance  of 


VENDOR  AND  PURCHASER. 


the  Contract. 


to  the  right  to  insist  upon  a  performance  on  the  other  part.  Accordingly  a 
tender  of  the  deed  or  of  the  purchase  money,  as  the  case>may  be,  is  essential.1 


1.  Tender  Essential  when  Covenants  Dependent. 
. —  England.  —  Goodisson  v.  Nunn,  4  T.  R.  764  ; 
Giles  v.  Giles,  1 1  Jur.  83  ;  Bankart  v.  Bowers, 
L.  R.  1  C.  P.  484 ;  Glazebrook  v.  Woodrow,  S 
T.  R.  366;  Heard  v.  Wadham,  1  East.  619. 

Canada.  —  Koster  v.  Holden,  16  U.  C.  C.  P. 
331. 

United  States.  —  Telfener  v,  Russ,  162  U.  S. 
170;  Loud  v.  Pomona  Land,  etc.,  Co.,  153  U. 
S.  564;  Columbia  Bank  v.  Hagner,  1  Pet. 
(U.  S.)  455  ;  Stansbury  v.  Taggart,  3  McLean 
(U.  S.)  457- 

Alabama.  —  Ledyard  v.  Manning,  1  Ala.  153  ; 
Broughton  v.  Mitchell,  64  Ala.  210. 

Arkansas.  —  Smith  v.  Henry,  7  Ark.  207 ; 
Lewis  v.  Davis,  21  Ark.  235;  Thomas  v. 
Lanier,  23  Ark.  639  ;  Black  v.  Bowman,  9  Ark. 
501;  Price  v,  Sanders,  39  Ark.  306;  Wakefield 
v.  Johnson,  26  Ark.  506  ;  Sorrells  v.  McHenry, 
38  Ark.  127;  Atkinson  v.  Hudson,  44  Ark.  192. 

California.  —  Bohall  v.  Diller,  41  Cal.  532; 
Hill  v.  Grigsby,  35  Cal.  656  ;  Naftzger  v.  Gregg, 
99  Cal.  83  ;  Kelly  v.  Mack,  45  Cal.  303  ;  Heine 
v.  Treadwell,  72  Cal.  217;  Englander  v.  Rogers, 
41  Cal.  420;  Dennis  v.  Strassburger,  89  Cal. 
583;  Leach  v.  Rowley,  138  Cal.  709;  Merrill  v. 
Merrill,  95  Cal.  334;  Howard  v.  Higgins,  137 
Cal.  227.  See  also  Easton  p.  Montgomery,  90 
Cal.  307. 

Colorado.  —  Bailey  v.  Lay,  18  Colo.  405. 

Connecticut.  —  Smith  v.  Lewis,  26  Conn.  1 10. 

District  of  Columbia.  —  Newman  v.  Baker, 
10  App.  Cas.  (D.  C.)  187, 

Florida.  —  Sanford  v.  Cloud,  17  Fla.  532. 

Georgia.  —  Doe  v.  Roe,  39  Ga.  91;  Booth  v. 
Saffold,  46  Ga.  278. 

Illinois. — •  Baston  v.  Clifford,  68  111.  67;  Peck 
v.  Brighton  Co.,  69  111.  200 ;  Guerdon  v.  Cor- 
bett,  87  111.  272  ;  Gerrish  v.  Maher,  70  111.  470  ; 
Lyler  v.  Young,  3  111.  444 ;  Hall  v.  Perkins,  5 
111.  548;  Tichenor  v.  Newman,  186  111.  264. 

Indiana.  —  Taylor  v.  Perry,  5  Blackf.  (Ind.) 
599;  Warner  v.  Hatfield,  4  Blackf.  (Ind.)  392; 
Shirley  v.  Shirley,  7  Blackf.  (Ind.)  452; 
O'Kane  v.  Kiser,  25  Ind.  168;  Overly  v.  Tip- 
ton, 68  Ind.  410 ;  Huff  v.  Lawlor,  45  Ind.  80  ; 
Carpenter  v.  Lockhart,  1  Ind.  434 ;  Browning  v. 
Clymer,  1  Ind.  579 ;  Axtel  v.  Chase,  77  Ind. 
74;  McCaslin  v.  State,  44  Ind.  151;  Mather  v. 
Scoles,  35  Ind.  1  ;  Stingle  v.  Hawkins,  8  Blackf. 
(Ind.)  435;  Storey  v.  Krewson,  55  Ind.  397. 

Iowa.  —  School  Dist.  No.  Two  v.  Rogers,  8 
Iowa  316;  Berryhill  v.  Byington,  10  Iowa  223; 
Winton  v.  Sherman,  20  Iowa  296 ;  Zebley  v. 
Sears,  38  Iowa  507  ;  Cooker  v.  King,  73  Iowa 
136 ;  Benedict  v.  Weston,  Morr.  (Iowa)  490. 
See  also  Barron  v.  Easton,  3  Iowa  76. 

Kansas.  —  Evans  v.  Jacobitz,  67  Kan.  249. 

Kentucky.  —  Jackson  v.  Speed,  2  Duv.  (Ky.) 
426;  Brown  v.  Ready,  (Ky.  1893)  20  S.  W, 
Rep.  1036;  Hatcher  v.  Andrews,  5  Bush  (Ky.') 
561  ;  Humpkey  v.  Norris,  (Ky.  1888)  7  S.  W. 
Rep.  888. 

Louisiana.  —  Walker  v.  Cucullu,  15  La.  Ann. 
689. 

Maine.  —  Howe  v.  Huntington,  15  Me.  350; 
Sewall  v.  Wilkins,  14  Me.  168;  Appleton  v. 
Chase,  19  Me.  74;  Drummond  v.  Churchill,  17 
Me.  325;  Simpson  v,  Pease,  53  Me.  497. 


Massachusetts.  —  Hunt  v.  Livermore,  5  Pick. 
(Mass.)  395;  Swan  v.  Drury,  22  Pick.  (Mass.) 
485;  Pead  v.  Trull,  173  Mass.  450;  Tripp  v. 
Smith,  180  Mass.  122;  Brown  v.  Davis,  138 
Mass.  458;  Carpenter  v.  Holcomb,  105  Mass. 
280;  Clark  v.  Wells,  5  Gray  (Mass.)  69. 

Minnesota.  —  Wyvell  v.  Jones,  37  Minn.  68; 
Bennett  v.  Phelps,  12  Minn.  326;  Sennett  v. 
Sheehan,  27  Minn.  328.  See  also  Lysne  v, 
Hunstad,  (Minn.  1904)  99  N.  W.  Rep.  634. 

Mississippi.  — .  Johnson  v.  Jackson,  27  Miss. 
498 ;  Eckford  v.  Halbert,  30  Miss.  273  ;  Arther 
v.  Pearson,  32  Miss.  131  ;  Kimbrough  v.  Curtis, 
50  Miss.  117;  Stockton  v.  George,  7  How. 
(Miss.)  172;  Moak  v.  Bryant,  51  Miss.  560. 

Missouri.  —  Gantt  v.  Mechin,  30  Mo.  App. 
532  ;  Olmstead  v.  Smith,  87  Mo.  602  ;  Pershing 
V.  Canfield,  70  Mo.  140;  Davis  v.  Watson,  89 
Mo.  App.  15;  Pursley  v.  Good,  94  Mo.  App. 
382;  Garred  v,  Macey,  10  Mo.  161 ;  Devore  v. 
Devore,  138  Mo.  181  ;  Ragsdale  v.  Phelps,  90 
Mo,  346. 

New  Hampshire.  —  Critchett  v.  Cooper,  65 
N,  H.  167. 

New  Jersey.  —  Long  v.  Hartwell,  34  N.  J.  L. 
116;  Harvey  v.  Trenchard,  6  N.  J.  L.  126; 
Ackley  v.  Richman,  10  N.  J.  L.  304. 

New  York,  —  Eddy  v.  Davis,  116  N.  Y.  247; 
Smith  v.  Smith,  83  Hun  (N.  Y.)  381;  Van 
Schaick  v.  Winne,  16  Barb.  (N.  Y.)  89;  Culver 
v.  Burgher,  21  Barb.  (N.  Y.)  324;  Thomas  v. 
Wickmann,  1  Daly  (N.  Y.)  58;  Smith  v. 
Smeltzer,  1  Hilt.  (N.  Y.)  287 ;  Carman  v. 
Pultz,  21  N.  Y.  547;  Stevenson  v.  Maxwell,  2 
N.  Y.  408 ;  Campbell  v.  Prague,  6  N.  Y.  App. 
Div.  554;  Miner  v.  Hilton,  15  N.  Y.  App.  Div. 
55;  Tonge  v.  Newell,  16  N.  Y.  App.  Div.  500; 
Ziehen  v.  Smith,  148  N.  Y.  558;  Higgins  v. 
Eagleton,  155  N.  Y.  466;  Goldman  v.  Willis, 
64  N.  Y.  App.  Div.  508  ;  Hoag  v.  Parr,  13  Hun 
(N,  Y.)  95;  Divine  v.  Divine,  58  Barb.  (N.  Y.) 
264 ;  Grant  v.  Johnson,  5  N.  Y.  247 ;  Parker  v. 
Parmelee,  20  Johns.  (N.  Y.)  130 ;  Darrow  v. 
Cornell,  30  N.  Y.  App.  Div.  115;  Lighthall 
v.  McGuire,  20  N.  Y.  App.  Div.  248 ;  Sage  v. 
Ranney,  2  Wend.  (N.  Y.)  532;  Green  v.  Rey- 
nolds, 2  Johns.  (N.  Y.)  207  ;  Jones  v.  Gardner, 

10  Johns.  (N.  Y.)  266. 
North    Carolina.  —  Hardy   v.    McKesson,  6 

Jones  L.  (51  N.  Car.)  554;  Christian  v.  Nixon, 

11  Ired.  L.  (33  N.  Car.)  1. 
Ohio.  —  Halloway  v.  Davis,  Wright  (Ohio) 

129;  Campbell  v.  Gittings,  19  Ohio  347;  Dustin 
v.  Newcomer,  8  Ohio  49 ;  McCoy  v.  Bixbee,  6 
Ohio  310. 

Oregon.  —  Guthrie  v.  Thompson,  1  Oregon 
353  ;  Frink  v.  Thomas,  20  Oregon  265  ;  Powell 
v.  Dayton,  etc.,  R.  Co.,  12  Oregon  488;  Sievers 
v.  Brown,  34  Oregon  454. 

Pennsylvania.  —  Brown  v.  Metz,  5  Watts 
(Pa.)  164;  Southerland  v.  Purry,  2  P.  &  W. 
(Pa.)  145;  Boyd  v.  McCulIough,  137  Pa.  St.  7; 
Grace  v.  Regal,  11  S.  &  R.  (Pa.)  350;  McCul- 
Iough v.  Boyd,  120  Pa.  St.  552. 

South  Carolina.  —  Dubignon  v.  Loud,  5  Rich. 
L.  (S.  Car.)  251  ;  Tharin  v.  Fickling,  2  Rich.  L. 
(S.  Car.)  361  ;  Breithaupt  v.  Thurmond,  3 
Rich.  L.  (S.  Car.)  216;  Law  v.  House,  3  Hill 
L.  (S.  Car.)  268. 
687  Volume  XXIX. 


Performance  of 


VENDOR  AND  PURCHASER. 


the  Contract. 


(2)  When  Covenants  Are  Independent.  —  It  is  equally  well  settled  that  if 
the  covenants  are  independent  either  party  may  bring  suit  without  a  tender 
of  performance,  a  readiness  to  perform  being  enough  ;  and  it  is,  of  course, 
obvious  that  if  performance  by  one  party  is  a  condition  precedent,  the  other 
party  may  sue  without  himself  performing.1 

(3)  Construction  of  Agreements  —  Whether  Dependent  or  Independent  — 
(a)  in  General.  — ■  The  above  propositions  being  well  settled,  it  becomes  neces- 
sary to  find  a  rule  by  which  it  may  be  possible  to  determine  whether  or  not 
the  covenants  in  a  particular  contract  are  dependent  or  independent.  While 
an  examination  of  the  authorities  displays  a  want  of  harmony  when  particular 
cases  are  examined  and  compared,  yet  it  is  quite  obvious  that  they  all  recog- 
nize, in  spirit,  if  not  in  terms,  the  fundamental  principles  that  the  intention 
of  the  parties  must  control.3  The  following  rules  may  safely  be  taken  as 
guides  in  determining  whether  or  not  the  covenants  are  dependent  or 
independent,  subject  always  to  the  general  proposition  just  laid  down. 


Texas.  —  Whiteman  v.  Castlebury,  8  Tex. 
441. 

Virginia.  —  Newberry  v.  Ruffin,  (Va.  1903) 
45  S.  E.  Rep.  733. 

Wisconsin.  —  Cassidy  v.  Chicago,  etc.,  R.  Co., 
70  Wis.  440. 

As  to  Who  Must  Prepare  the  Deed,  see  infra,  this 
section,  d.  Preparation  of  Deed. 

Transactions  to  Be  Completed  Through  Organiza- 
tion of  Corporation. —  The  fact  that  the  delivery 
of  the  deed  and  the  payment  of  the  money 
under  the  contract  were  to  be  accomplished 
through  tue  organization  of  an  incorporated 
company  and  the  issuance  and  transfer  of 
shares  of  stock,  does  not  change  or  affect  the 
application  of  the  rule.  Bailey  v.  Lay,  18 
Colo.  405. 

1.  Tender  Unnecessary  if  Covenants  Independent 

—  England.  —  Pordage  v.  Cole,  1  Saund.  320  ; 
Wilks  v.  Smith,  10  M.  &  W.  35s;  Spiller  v. 
Westlake,  2  B.  &  Ad.  155,  22  E.  C.  L.  49. 

Canada.  —  Sword  v.  Tedder,  13  Manitoba 
572;  Macarthur  v.  Leckie,  9  Manitoba  110; 
Wilson  v.  Wittrock,  19  U.  C.  Q.  B.  391  ; 
Koster  v.  Holden,  16  U.  C.  C.  P.  331. 

United  States.  —  Loud  v.  Pomona  Land,  etc., 
Co.,  153  U.  S.  564. 

Alabama.  —  Broughton  v.  Mitchell,  64  Ala. 
210 ;  Stone  v.  Gover,  1  Ala.  287 ;  Fulenwider 
v.  Rowan,  136  Ala.  287;  Duncan  v.  Jeter,  5  Ala. 
604;  Jones  v.  State,  100  Ala.  209. 

Arkansas.  —  Mayers  v.  Rogers,  5  Ark.  417. 

California.  —  Southern  Pac.  R.  Co.  v.  Allen, 
112  Cal.  455. 

Illinois.  —  Bryson  v.  Crawford,  68  111.  362. 

Indiana.  —  Davis  v.  Heady,  7  Blackf.  (Tnd.) 
261  ;  Swindell  v.  Richey,  41  Ind.  281  ;  Wright 
v.  Blachley,  3  Ind.  101. 

Iowa.  —  Rollins  v.  Thornburg,  22  Iowa  380  ; 
Woods  v.  Morgan,  Morr.  (Iowa)  179.  See  also 
Warren  v.  Crew,  22  Iowa  315. 

Kentucky.  —  Herndon  v.  Venable,  7  Dana 
(Ky.)  371. 

Louisiana.  —  Waterman  v.  Gibson,  5  La. 
Ann.  672. 

Ma'ne.  —  Eveleth  v.  Scribner,  12  Me.  24; 
Robinson  v.  Heard,  15  Me.  296;  Warren  v. 
Wheeler,  21  Me.  484. 

Massachusetts.  —  Healy  v.  Pfau,  119  Mass. 
589- 

Michigan.  —  Foley  v.  Dwyer,  122  Mich.  587 
Mississippi.  ■ —  Gibson  v.  Newman,   1  How. 


Leftwich  v.   Coleman,    3  How. 
Hageman  v.    Sharkey,    1  How. 
Hazlip  v.  Noland,  6  Smed.  &  M. 

-  Thompson  v.  Dickerson,  68  Mo. 


(Miss.)  341: 
(Miss.)  167; 
(Miss.)  277; 
(Miss.)  294. 

Missouri.  — 
App.  535- 

New  lersey.  —  Rogers  v.  Colt,  21  N.  J.  L.  18. 
New  York.  —  Adams  v.  Wadhams,  40  Barb. 
(N.  Y.)  225;  Paine  v.  Brown,  37  N.  Y.  228; 
Lewis  v.  McMillen,  41  Barb.  (N.  Y.)  420 
{criticised  in  Ewing  v.  Wightman,  167  N.  Y. 
107)  ;  Kirtz  v.  Peck,  113  N.  Y.  222;  Robb  v. 
Montgomery,  20  Johns.  (N.  Y.)  15. 

North  Carolina.  —  Armfield  v.  Tate,  7  Ired. 
L.  (29  N.  Car.)  258. 

Pennsylvania.  —  Lowry  v.  Mehaffy,  10  Watts 
(Pa.)  387;  Smith  v.  Webster,  2  Watts  (Pa.) 
478. 

Tennessee.  —  Shaw  v.  Wilkins,  8  Humph. 
(Tenn.)  647. 

Texas.  —  Perry  v.  Rice,  10  Tex.  367;  Bridge 
v.  Young,  9  Tex.  401. 

Virginia.  —  Bailey  v.  Clay,  4  Rand.  (Va.) 
346  ;  Fairfax  v.  Lewis,  2  Rand.  (Va.)  20. 

Wisconsin.  —  Gale  v.  Best,  20  Wis.  44  ; 
Shenners  v.  Pritchard,  104  Wis.  287 ;  Maxon 
v.  Gates,  112  Wis.  196.  See  also  Diggle  v. 
Boulden,  48  Wis.  477. 

See  also  the  cases  cited  infra,  this  section, 
(3)  (b)  Construction  of  Agreements  —  Instal- 
ment Contracts. 

2.  General  Rule.  —  The  following  cases  lay 
down  the  rule  explicitly : 

England.  —  Glazebrook  v.  Woodrow,  8  T.  R. 
366. 

Canada.  —  Macarthur  v.  Leckie,  9  Manitoba 
no. 

United  States.  —  Loud  v.  Pomona  Land,  etc., 
Co.,  153  U.  S.  564. 

Alabama.  —  Ledyard  v.  Manning,  1  Ala.  153; 
Broughton  v.  Mitchell,  64  Ala.  210. 

California.  —  McCroskey  v.  Ladd,  96  Cal. 
455- 

District  of  Columbia.  —  Newman  v.  Baker, 
10  App.  Cas.  (D.  C.)  187. 

Illinois. — -Duncan  v.  Charles,  5  111.  561. 
Maine. —  Sewall  v.   Wilkins,    14   Me.  168; 
Howe  v.  Huntington,  15  Me.  350. 

Maryland.  —  Scarlett  v.  Stein,  40  Md.  512. 
Massachusetts.  —  Kane    v.    Hood,    13  Pick. 
(Mass.)  281. 
Mississippi. . —  Stockton  v.   George,   7  How. 
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Dependent  unless  Contrary  Intention  Appears.  —  The  general  rule  is  to  consider  all 
covenants  dependent,  in  the  absence  of  a  contrary  intention,  for  this  is  the 
way  most  men  make  their  bargains,  neither  party  intending  to  perform  unless 
the  other  at  the  same  time  performs  on  his  part.1  And  the  same  is  held  when 
no  time  is  fixed  for  performance  by  either.3 

Dependent  When  Concurrent  in  Time.  —  When  it  appears  that  the  acts  are  to  be 
performed  at  the  same  time,  the  covenants  are  considered  mutual  and 
dependent.3 

Independent  When  Time  Fixed  for  One  Performance  and  Not  for  the  Other.  —  Ever  since 
the  time  of  the  famous  note  of  Sergeant  Williams  to  the  case  of  Pordage  v. 
Cole,'4  it  has  been  very  generally  held  that  when  a  time  is  fixed  for  perform- 
ance on  one  side,  and  the  performance  on  the  other  side  is  to,  or  may,  happen 
after  such  time,  the  covenants  are  independent.5 

Giving  Negotiable  Note  Presumption  of  Intention  to  Make  Covenants  Independent.  —  It  is 
sometimes  said  that  from  the  giving  of  a  negotiable  note  or  notes  in  payment 
of  the  purchase  price,  the  presumption  arises  that  the  covenants  were  meant 
to  be  independent,  since  the  maker  of  the  note,  having  put  it  in  the  power  of 
ths  vendor  to  negotiate  the  note,6  must  be  taken  to  rely  on  some  other 
security  than  the  making  of  the  deed.  Accordingly  it  has  been  held  that  in 
such  a  case  a  tender  of  a  deed  is  not  necessary  to  a  suit  on  the  note.7  But 


(Miss.)  172;  Gibson  v.  Newman,  1  How. 
(Miss.)  341. 

New  Jersey.  —  Ackley  v.  Richman,  10  N.  J. 
L.  304;  Rogers  v.  Colt,  21  N.  J.  L.  18. 

New  York.  —  Glenn  v.  Rossler,  156  N.  Y. 
161  ;  Smith  v.  Smith,  83  Hun  (N.  Y.)  381  ; 
Eddy  v.  Davis,  116  N.  Y.  247;  Grant  v.  John- 
son, 5  N.  Y.  247. 

Pennsylvania.  —  Bredin  v.  Agnew,  3  W.  & 
S.  (Pa.)' 300. 

South  Carolina.  —  Breithaupt  v.  Thurmond, 
3  Rich.  L.  (S.  Car.)  216;  Law  v.  House,  3 
Hill  L.  (S.  Car.)  268. 

Texas.  —  Scarborough  v.  Arrant,  25  Tex. 
129;  Perry  v.  Rice,  10  Tex.  367. 

See  also  Cozart  v.  West  Oxford  Land  Co., 
113  N.  Car.  294. 

1.  Dependent  in  Absence  of  Contrary  Intention. 
—  Columbia  Bank  v.  Hagner,  1  Pet.  (U.  S.) 
455  ;  Sanford  v.  Cloud,  17  Fla.  532;  Shirley  v. 
Shirley,  7  Blackf.  (Ind.)  452;  McCulloch  v. 
Dawson,  1  Ind.  413  ;  Benedict  v.  Weston,  Morr. 
(Iowa)  490 ;  Johnson  v.  Jackson,  27  Miss. 
498;  Ackley  v.  Richman,  10  N.  J.  L.  304; 
Glenn  v.  Rossler,  156  N.  Y.  161  ;  Hardy  v.  Mc- 
Kesson, 6  Jones  L.  (51  N.  Car.)  554. 

2.  Dependent  When  No  Time  Fixed  for  Either 
Performance.  —  Giles  v.  Giles,  1 1  Jur.  83 ; 
Bankart  v.  Bowers,  L.  R.  1  C.  P.  484  I  Hunt  v. 
Livermore,  5  Pick.  (Mass.)  395;  Sennett  v. 
Shehan,  27  Minn.  328;  Devore  v.  Devore,  138 
Mo.  181  ;  Coleridge  Creamery  Co.  v.  Jenkins, 
(Neb.  1902)  92  N.  W.  Rep.  123;  Breithaupt  v. 
Thurmond,  3  Rich.  L.  (S.  Car.)  216. 

3.  Dependent  When  Concurrent  in  Time.  — 
Glazebrook  v.  Woodrow,  8  T.  R.  366  ;  Ledyard 
v.  Manning,  1  Ala.  153;  Booth  v.  Saffold,  46 
Ga.  278;  Ackley  v.  Richman,  10  N.  J.  L.  304; 
Ewing  v.  Wightman,  167  N.  Y.  107  :  Campbell 
v.  Gittings,  19  Ohio  347;  Dustin  v.  Newcomer, 
8  Ohio  49;  Powell  v.  Dayton,  etc.,  R.  Co.,  12 
Oregon  488. 

4.  Sergeant  Williams's  Note. —Pordage  v.  Cole, 
1  Saund.  320. 

5.  Independent  When  Time  Fixed  for  Only  One 
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Performance.  —  Pordage  v.  Cole,  1  Saund.  320 ; 
Wilks  v.  Smith,  10  M.  &  W.  355 ;  Stone  v. 
Gover,  1  Ala.  287 ;  Broughton  v.  Mitchell,  64 
Ala.  210;  Duncan  v.  Jeter,  5  Ala.  604;  South- 
ern Pac.  R.  Co.  v.  Allen,  112  Cal.  455;  Eveleth 
v.  Scribner,  12  Me.  24;  Foley  v.  Dwyer,  122 
Mich.  587;  Hazlip  v.  Noland,  6  Smed.  &  M. 
(Miss.)  294;  Stevenson  v.  Kleppinger,  5  Watts 
(Pa.)  420  ;  Perry  v.  Rice,  10  Tex.  367;  Bailey 
v.  Clay,  4  Rand.  (Va.)  346.  See  also  Taul  v. 
Bradford,  20  Tex.  261. 

6.  Transfer  of  Note.  —  In  which  case,  of 
course,  an  innocent  holder  for  value  could 
bring  suit  without  tender  of  a  deed.  See  the 
title  Bills  and  Notes,  vol.  4,  p.  65. 

Covenant  Not  Made  Dependent  by  Vain  Effort 
to  Perform. —  Where  a  vendor  of  land  has 
given  a  bond  for  title,  without  affixing  any  time 
in  which  it  is  to  be  made,  and  takes  notes 
payable  at  a  fixed  time  for  the  purchase  money, 
and  afterwards,  but  before  the  notes  are  paid, 
executes  a  defective  deed  to  the  vendee,  he 
will  not  thereby  be  deprived  of  his  right  to 
recover  upon  the  notes ;  as  the  execution  of 
the  defective  deed  does  not  absolve  him  from 
the  obligation  of  his  bond  to  make  good  title, 
which  the  vendee  may  still  demand.  Hazlip  v. 
Noland,  6  Smed.  &  M.  (Miss.)  294. 

7.  Covenants  Independent  When  Negotiable  Note 
Given.- — Spiller  v.  Westlake,  2  B.  &  Ad.  155, 
22  E.  C.  L.  49 ;  Woods  v.  Morgan,  Morr. 
(Iowa)  179;  Kirtz  v.  Peck,  113  N.  Y.  222. 

Presumption  that  Deed  Has  Been  Given.  — 
Where  negotiable  notes  are  given  for  the  pur- 
chase money,  no  proof  of  the  tender  of  a  deed 
is  necessary  in  a  suit  on  the  notes,  for  the 
presumption  is  that  a  deed  has  been  made  and 
delivered,  and  the  purchaser  must  prove  the 
contrary.  Lyman  v.  U.  S.  Bank,  12  How.  (U. 
S.)  225. 

Independent  if  Consideration  Partly  Paid. —  It 

has  been  held  that  where  part  of  the  considera- 
tion has  been  paid  the  undertakings  are  in- 
dependent, and  no  tender  of  conveyance  is 
necessary.    Fulenwider  v.  Rowan,  136  Ala.  287. 
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this  doctrine  cannot  be  said  to  be  well  established,  and  its  application  should 
be  limited  by  regard  to  surrounding  circumstances. 

Examples  of  Covenants  Held  Dependent  or  Independent.  —  In  the  note  below  are  given 
some  examples  of  covenants  held  dependent  or  independent.1 

(b)  Instalment  Contracts.  —  Contracts  under  which  the  purchase  price  is  to  be 
paid  in  instalments  are  generally  construed  so  that  all  the  instalments  but  the 
last  may  be  sued  for  as  they  fall  due,  the  last  instalment  and  the  conveyance 
being  dependent.3  But  such  contracts  have  been  construed  to  mean  that  a 
deed  must  be  tendered  before  any  instalment,  even  the  first,  can  be  recovered  ;  3 
and  on  the  other  hand,  if  such  an  intention  be  manifest,  the  covenants  may 
all  be  considered  independent,  and  the  payment  of  all  the  instalments  a  con- 
dition precedent  to  a  conveyance.4  In  any  event,  if  the  vendor  waits  for  the 
maturity  of  the  last  instalment,  on  the  payment  of  which  the  conveyance  is 
due,  he  cannot  then  recover  on  any  instalment  without  having  tendered  a 
deed,5  and  it  is  no  excuse  for  failure  to  make  tender  that  the  first  instalments 


1.  Examples  and  Illustrations  —  Covenants  Held 
Dependent  —  "  After  Payments  Fully  Made."  — 

Glenn  v.  Rossler,  156  N.  Y.  161. 

Conveyance  to  Be  Made  "  As  Soon  As  "  Payment 
Is  Made.  —  Hill  v.  Grigsby,  35  Cal.  656. 

Deed  to  Be  Given  "  On  "  the  Payment  of  Note.  — 
Culver  v.  Burgher,  21  Barb.  (N.  Y.)  324. 

Conveyance  to  Be  Made  "  Whenever  "  Payment 
Is  Made.  —  Hardy  v.  McKesson,  6  Jones  L. 
(51  N.  Car.)  554. 

No  Time  Fixed  for  Conveyance,  but  Notes  to  Be 
Given  up  if  Title  Not  Made.  —  Black  v.  Bowman, 
9  Ark.  501. 

Payment  to  Be  Made  "Upon"  Vendor  Doing 
His  Part.  —  Giles  v.  Giles,  11  Jur.  83. 

Deed  to  Be  Made  "  When  "  Payment  Is  Made.  — 
Smith  v.  Smith,  83  Hun  (N.  Y.)  381. 
„'  Covenant  to  Convey  "  After  the  Making  of  Pay- 
ment and  Full  Performance  of  Covenants  "  by  the 
Vendor.  — Loud  v.  Pomona  Land,  etc.,  Co.,  153 
U.  S.  564. 

If  Note  Should  Be  Paid  «'  Then  "  Vendor  Is  to 
Convey.  —  Waterman  v.  Gibson,  5  La.  Ann.  672. 

Conveyance  to  Be  Made  "  So  Soon  As  "  Note  Was 
Paid.  —  Leftwich  v.  Coleman,  3  How.  (Miss.) 
167. 

Conveyance  to  Be  Made  "  On  Payment."  —  Mac- 
arthur  v.  Leckie,  9  Manitoba  110. 

2.  Instalment  Contract  —  Arkansas.  —  Lewis 
v.  Davis,  21  Ark.  235. 

California.  —  Hill  v.  Grigsby,  35  Cal.  656 ; 
McCroskey  v.  Ladd,  96  Cal.  455;  Rourke  v. 
McLaughlin,  38  Cal.  196. 

Illinois.  —  Duncan  v.  Charles,  5  111.  561; 
Headley  v.  Shaw,  39  111.  354;  Hunter  v.  Bilyeu, 
39  111.  368;  Gray  v.  Meek,  199  111.  136;  Runkle 
v.  Johnson,  30  111.  328. 

Indiana.  —  Mix  v.  Ellsworth,  5  Ind.  517; 
Brumfield  v.  Palmer,  7  Blackf.  (Ind.)  227.  See 
also  Small  v.  Reeves,  14  Ind.  163. 

Kansas.  —  Battey  v.  Beebe,  22  Kan.  81. 

Massachusetts.  —  Kane  v.  Hood,  13  Pick. 
(Mass.)  281. 

Mississippi.  —  Terry  v.  George,  37  Miss. 
539- 

New  York.  —  Paine  v.  Brown,  37  N.  Y.  228; 
Ewing  v.  Wightman,  167  N.  Y.  107;  Beecher 
v.  Conradt,  13  N.  Y.  108;  Smith  v.  McCluskey, 
45  Barb.  (N.  Y.)  610;  Eddy  v.  Davis,  116  N.  Y. 
247. 

North  Dakota.  —  Shelly  v.  Mikkelson,  5  N. 
Dak.  22. 


Pennsylvania.  —  Magaw  v.  Lothrop,  4  W.  & 
S.  (Pa.)  316;  Devling  v.  Little,  26  Pa.  St.  502. 

Washington.  —  Hogan  v.  Kyle,  7  Wash.  595  ; 
Underwood  v.  Tew,  7  Wash.  297. 

Wisconsin.  —  Davidson  v.  Van  Pelt,  15  Wis. 
341  ;  Sparta  First  Nat.  Bank  v.  Agnew,  45  Wis. 
131- 

Canada. — •  Koster  v.  Holden,  16  U.  C.  C.  P. 
33i. 

Maturity  of  Last  Instalment  Pending  Suit  on 
First,  —  Where  several  notes  maturing  at  dif- 
ferent times  are  given  for  the  purchase  price, 
it  is  no  defense  to  an  action  brought  upon  one 
of  the  notes  before  the  others  mature,  that  the 
vendor  has  not  tendered  a  conveyance,  although 
the  other  notes  mature  pending  the  action. 
Knowles  v.  Elyton  Land  Co.,  88  Ga.  642. 

No  Time  Fixsd  for  Delivery  of  Deed.  —  When 
no  time  is  fixed  for  the  delivery  of  the  deed, 
the  purchaser  is  not  entitled  to  a  deed  until  the 
last  payment  is  made,  and  the  last  payment  can- 
not be  recovered  until  a  deed  is  tendered.  Gray 
v.  Meek,  199  111.  136. 

3.  Payment  of  First  Instalment  Dependent  on 
Tender  of  Deed.  —  Breithaupt  v.  Thurmond,  3 
Rich.  L.  (S.  Car.)  216. 

4.  Payment  of  All  Instalments  as  Condition 
Preoedent.  —  Loud  v.  Pomona  Land,  etc.,  Co., 
153  U.  S.  564;  Wilson  v.  Wittrock,  19  U.  C  Q. 
B.  391. 

In  Loud  v.  Pomona  Land,  etc.,  Co.,  153  U.  S. 
564,  it  was  stated,  though  not  necessary  to  the 
decision  of  the  case,  that  such  covenants  are  al- 
ways independent  unless  the  intention  of  the 
parties  is  otherwise. 

5.  Tender  Necessary  if  All  Instalments  Have 
Matured  —  California.  —  McCroskey  v.  Ladd, 
96  Cal.  455  ;  Bohall  v.  Diller,  41  Cal.  532. 

Florida.  —  Sanford  v.  Cloud,  17  Fla.  532. 
Illinois.  —  Runkle  v.  Johnson,  30  111.  328. 
Indiana.  —  Hook   v.    Nebeker,    1    Ind.  257; 
May  v.  Cole,  8  Blackf.  (Ind.)  479  ;  McCulloch 
v.  Dawson,  1  Ind.  413;  Malaby  v.  Kuns,  3  Ind. 
388. 

New  York.  —  Beecher  v.  Conradt,  13  N.  Y. 
108;  Ewing  v.  Wightman,  167  N.  Y.  107;  Eddy 
v.  Davis,  116  N.  Y.  247;  Johnson  v.  Wygant, 
11  Wend.  (N.  Y.)  48. 

Pennsylvania.  —  Magaw  v.  Lothrop,  4  W.  & 
S.  (Pa.)  316. 

Washington.  —  Hogan  v.  Kyle,  7  Wash.  595 ; 
Underwood  v.  Tew,  7  Wash.  297. 
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have  not  been  paid.1  In  Illinois  the  contrary  doctrine  obtains,  and  where  all 
the  instalments  are  overdue,  all  but  the  last  may  be  recovered  without  the 
tender  of  a  deed,  since  the  covenants  as  to  these  are  still  considered 
independent.3 

(4)  Waiver  and  Excuse  of  Tender  3  —  (a)  By  Express  Agreement.  —  The  most 
obvious  way  in  which  a  tender  may  be  waived  is  by  the  express  agreement  of 
the  parties,  either  in  the  contract,  or  subsequently;4  but  the  party  relying  on 
such  an  agreement  must  allege  and  prove  it.5 

(b)  Refusal  to  Perform.  —  Although  it  has  been  held  that  a  refusal  to  perform, 
maJe  before  the  day  fixed  for  performance,  is  not  a  waiver  of  a  tender  on 
that  day,6  the  great  weight  of  authority  is  to  the  contrary,  and  when  one 
party  demands  of  the  other  the  performance  of  a  mutual  agreement,  by  which 
concurrent  acts  are  to  be  performed  by  each  party,  an  offer  on  the  part  of  the 
party  making  the  demand  to  perform  his  part  of  the  agreement  is  implied  and 
understood  ;  and  when  the  other  party  refuses  to  comply  he  thereby  dispenses 
with  any  other  offer,  a  readiness  and  willingness  to  perform  being  sufficient.7 
But  a  refusal  to  perform,  on  demand,  does  not  excuse  lack  of  tender  at  the 
time  of  the  demand.** 

Time  of  Refusal.  —  The  refusal  must  be  before  the  day  fixed  for  performance, 
and  a  tender  on  such  day  is  not  waived  by  a  refusal  to  perform  several 
months  thereafter,9 

Rufusal  Must  Be  Absolute.  —  To  effect  a  waiver  the  refusal  must  be  absolute 
and  unequivocal ; 10  thus,  a  statement  made  before  the  day  of  performance,  by 
the  purchaser,  that  he  does  not  "  want  the  title  "  is  not  an  excuse  for 
nontender  on  the  day.11 

Performance  of  Condition  Precedent.  —  Where  by  the  terms  of  the  contract  the 
payment  is  to  precede  the  giving  of  the  deed,  the  refusal  of  the  vendor  to 


1.  Tender  Not  Excused  by  Nonpayment  of  First 
Instalment.  —  Headley  v.  Shaw,  39  111.  354. 

9.  Illinois  Doctrine.  —  Gray  v.  Meek,  199  111. 
136;  Duncan  v.  Charles,  5  111.  561  ;  Headley  v. 
Shaw,  39  111.  354. 

Where  the  plaintiff  has  recovered  on  all  the 
instalments  without  a  tender,  he  will  be  allowed 
to  remit  judgment  to  the  amount  of  the  last  in- 
stalment, and  keep  his  verdict  as  to  the  rest. 
Gray  v.  Meeks,  199  111.  136. 

3.  As  to  Waiver  of  Objections  to  Sufficiency  of 
Tinder.  —  See  infra,  this  section,  c.  Sufficiency 
ol  Tender:  (6)  Waiver  of  Objections  to 
Tender, 

4.  Waiver  by  Express  Agreement.  —  Missouri, 
etc.,  R.  Co.  v.  Pratt,  64  Kan.  118;  Reed  v. 
Chambers,  6  Gill  &  J.  (Md.)  490. 

Where  by  mutual  agreement  the  deed  is 
placed  in  the  hands  of  a  third  party,  as  agent 
of  both,  to  be  delivered  on  payment  of  the  pur- 
chase price,  no  formal  tender  is  necessary. 
Olmstead  v.  Smith,  87  Mo.  602. 

5.  Proof  of  Agreement  Essential.  — Lanitz  v. 
King,  93  Mo.  513. 

6.  Refusal  Before  Day  Not  Waiver  of  Tender  On 
Day. — Walker  v.  Allen,  5  Jones  L.  (50  N. 
Car.)  58. 

1.  Waiver  of  Tender  by  Refusal  to  Perform.  — 

United  States.  —  Columbia  Bank  v.  Hagner,  1 
Pet.  (U.  S.)  453. 

California.  —  Merrill  v.  Merrill,  95  Cal.  334. 

Connecticut.  —  Nothe  v.  Nomer,  54  Conn. 
326. 

District  of  Columbia.  —  Hazleton  v.  Le  Due, 
10  App.  Cas.  (D.  C.)  379. 
Illinois.  —  Rowersock  v.  Beers,  82  111.  App. 


396 ;  Welch  v.  Dutton,  79  111.  465  ;  Nathan  v. 
Rehkopf,  57  111.  App.  212. 

Indiana.  —  Turner  v.  Parry,  27  Ind.  163. 
Massachusetts.  —  Tobin  v.  Larkin,  183  Mass. 
389;  Lowe  v.  Harwood,  139  Mass.  133;  Murray 
v.  Mayo,  157  Mass,  248;  Galvin  v.  Collins,  128 
Mass.  525;  Curtis  v.  Aspinwall,  114  Mass.  187; 
Carpenter  v.  Holcomb,  105  Mass.  280;  Tinney 
v.  Ashley,  5  Pick.  (Mass.)  546. 

Nebraska.  —  Wasson  v.  Palmer,  17  Neb.  330. 
New  York.  —  Stone  v.  Sprague,  20  Barb.  (N. 
Y.)  509;  De  Jong  v.  Couch,  (Supm.  Ct.  App. 
Div.)  52  N.  Y.  Supp.  1018;  North  v.  Pepper, 
21  Wend.  (N.  Y.)  636;  White  v.  Truman,  18 
N.  Y.  App.  Div.  144.  See  also  Franchot  v. 
I.each,  5  Cow.  (N.  Y.)  506;  Paine  v.  Brown, 
37  N.  Y.  228. 

Wisconsin.  —  McWilliams  v.  Brookens,  39 
Wis.  334. 

Change  in  Time  Fixed.  —  Where,  by  agreement 
of  parties,  an  earlier  day  than  originally  set  is 
fixed  for  performance,  and  one  party  makes  de- 
fault on  that  day,  the  other  is  not  obliged  to 
make  tender  on  the  day  originally  designated. 
Daly  v.  Bruen,  88  N.  Y.  App.  Div.  263. 

8.  Must  Be  Tender  at  Time  of  Demand.— Wy- 
vell  v.  Jones,  37  Minn.  68. 

9.  Refusal  Must  Be  Before  Day  of  Performance. 
—  Columbia  Bank  v.  Hagner,  1  Pet.  (U.  S.) 
455:  Heine  v.  Treadwell.  72  Cal.  217;  Newman 
v.  Baker,  10  App.  Cas.  (D.  C.)  187. 

10.  Refusal  Must  Be  Absolute.  —  Bailey  v.  Lay, 
18  Colo.  405.  See  also  King  v.  Waterman,  55 
Neb.  324. 

11.  Unequivocal  Refusal. —  Thomas  v.  Wick- 
mann,  1  Daly  (N.  Y.)  58. 
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allow  the  purchaser  to  inspect  the  deed  before  payment  is  not  a  ground  for 
excusing  tender  by  the  purchaser.1 

(c)  Inability  to  Perform,  —  When  either  party  is  for  any  reason  unable  to 
perform,  a  tender  by  the  other  is  not  essential,  and  mere  readiness  and  willing- 
ness are  enough  to  support  an  action.2  But  if  there  is  no  present  ability  to 
make  a  good  tender,  inability  on  the  part  of  the  other  does  not  excuse  a 
tender;3  and  a  mere  opinion  by  a  vendor  that  the  purchaser  has  no  money 
with  which  to  pay  him  is  not  enough.4 

(d)  Futility  of  Tender.  —  If  for  any  reason  a  tender  would  be  only  an  idle  or 
usele  ss  ceremony,  no  tender  is  necessary.5  Thus,  if  the  vendor  has  only  the 
equitable  title  he  may  recover  the  purchase  price  without  the  tender  of  a  deed, 
if  the  purchaser  has  obtained  the  legal  title  from  the  owner  thereof.6 

(e)  Other  instances.  —  A  waiver  may  also  be  effected  in  various  other  ways, 
such  as  acts  preventing  tender,7  or  the  claiming  under  a  title  adverse  to  that 
of  the  vendor.8 

C.  SUFFICIENCY  OF  TENDER  —  (i)  As  to  Time — (a)  Time  of  Performance  Fixed 
by  Contract  —  aa.  In  General. — When  the  time  for  performance  is  fixed  by  the 
terms  of  the  contract,  tender  on  that  particular  day  is  essential  only  if  time  is 
of  the  essence.9  If  time  be  of  the  essence,  either  by  the  terms  of  the  con- 
tract or  by  reason  of  surrounding  circumstances,  or  by  subsequent  notice, 
neither  party  can  claim  any  advantage  under  the  contract  unless  he  has  made 
a  tender  of  performance  on  the  particular  day  agreed  upon.10    But  where  one 


1.  Condition  Precedent. —  Papin  v.  Goodrich, 
103  111.  86. 

2.  Tender  Excused  by  Inability  of  Other  to  Per- 
form —  England.  —  Lovelock  v.  Franklyn,  10 
Jur.  246. 

Alabama.  —  Bedell  v.  Smith,  37  Ala.  619; 
Johnson  v.  Colins,  17  Ala.  318;  Griggs  v.  Wood- 
ruff, 14  Ala.  9;  Hawkins  v.  Merritt,  109  Ala. 
261. 

Georgia.  —  Irwin  v.  Askew,  74  Ga.  581.  See 
also  Field  v.  Martin,  49  Ga.  268. 

Illinois.  —  Clark  v.  Weis,  87  111.  438  ;  Seiber- 
ling  v.  Lewis,  93  111.  App.  549. 

Indiana.  —  Carpenter  v.  Lockhart,  1  Ind.  434  ; 
Nesbit  v.  Miller,  125  Ind.  106. 

Iowa.  —  Warren  v.  Crew,  22  Iowa  315.  See 
also  Damon  v.  Weston,  77  Iowa  259. 

Maine.  —  Miller  v.  Whittier,  32  Me.  203. 

Massachusetts.  —  Buttrick  v.  Holden,  8  Gush. 
(Mass. J  233  ;  Newcomb  v.  Brackett,  16  Mass. 
161  ;  Gormley  v.  Kyle,  137  Mass.  189;  Lowe  v. 
Harwood,  139  Mass.  133. 

Mississippi.  —  Walton  v.  Wilson,  30  Miss. 
576. 

New  York.  —  Lawrence  v.  Miller,  86  N.  Y. 
131  ;  Darrow  v.  Cornell,  30  N.  Y.  App.  Div. 
115;  Spaulding  v.  Fierle,  86  Hun  (N.  Y.)  17, 
affirmed  155  N.  Y.  676;  Hewison  v.  Hoffman, 
15  Daly  (N.  Y.)  176;  Holmes  v.  Holmes,  12 
Barb.  (N.  Y.)  137,  affirmed  9  N.  Y.  525  ;  Smith 
v.  Rogers,  42  Hun  (N.  Y.)  110;  Daly  v.  Bruen, 
88  N.  Y.  App.  Div.  263;  Miner  v.  Hilton,  15 
N.  Y.  App.  Div.  55  ;  Marshall  v.  Wenninger, 
(Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  527. 

North  Carolina.  —  Nichols  v.  Freeman,  11 
Ired.  L.  (33  N.  Car.)  99. 

North  Dakota.  —  Kicks  v.  State  Bank,  (N. 
Dak.  1904)  98  N.  W.  Rep.  408. 

Pennsylvania.  —  Brodhead  v.  Reinbold,  200 
Pa.  St.  618. 

Texas.  —  Nevins  v.  Thomas,  80  Tex.  596. 

Wyoming.  —  Johnson  v.  McMullin,  3  Wyo. 
237- 


See  also  Newman  v.  Baker,  10  App.  Cas.  (D. 
C.)  187.  Contra,  Coughran  v.  Bigelow,  164  U. 
S.  301. 

3.  Must  Be  Present  Ability. —  Brown  v.  Davis, 
138  Mass.  458;  Lowe  v.  Harwood,  139  Mass. 
133.  See  also  Linton  v.  Allen,  154  Mass. 
432- 

4.  Opinion  of  Parties  Immaterial. —  It  is  no 

excuse  for  failure  to  tender  a  deed  that  the 
vendor  thought  the  vendee  had  no  money  with 
which  to  pay.  Pursley  v.  Good,  94  Mo.  App. 
382. 

5.  Futility  of  Tender. —  Reynolds  v.  Reynolds, 
45  Mo.  App.  622  ;  Kester  v.  Rockel,  2  W.  &  S. 
(Pa.)  365;  Nau  v.  Jackman,  58  Iowa  359;  Fur- 
man  v.  Rapelje,  67  111.  App.  31. 

Tender  by  Executor  of  Vendor.  —  If  the  vendor 
who  has  given  a  bond  for  conveyance  dies  be- 
fore performance,  his  executors  can  bring  suit 
on  the  purchaser's  note  without  tendering  title 
even  if  the  covenants  are  dependent,  for  the 
purchaser  may  apply  to  the  court  and  obtain 
a  decree  of  title  from  the  heirs.  Bridge  v. 
Yotmg,  9  Tex.  401. 

6.  Title  Acquired  from  Third  Person.  —  Kester 
v.  Rockel,  2  W.  &  S.  (Pa.)  365;  Nau  v.  Jack- 
man,  58  Iowa  359. 

7.  Waiver  by  Act  of  Other  Preventing  Tender. 

—  Potter  v.  Dennison,  10  111.  590;  Case  v. 
Wolcott,  33  Ind.  5. 

8.  Claim  under  Adverse  Title. —  Griswold  v. 
Little,  (Supm.  Ct.)  13  Misc.  (N.  Y.)  281. 

9.  Tender  Good  After  Day  Fixed  if  Time  Not  of 
Essence.  —  Bell  v.  Long,  47  Kan.  647 ;  Shelly 
v.  Mikkelson,  5  N.  Dak.  22 ;  Mullens  v.  Big 
Creek  Gap  Coal,  etc.,  Co.,  (Tenn.  Ch.  1895) 
35  S.  W.  Rep.  439.  See  also  the  cases  cited 
infra,  this  section,  bb.  (aa)  In  General  —  par. 
Tendency  of  Modern  Cases. 

10.  Tender  on  Day  Fixed  Essential  —  England. 

—  Noble  v.  Edwardes,  5  Ch.  D.  378. 
Canada.  —  Grange  v.  McLennan,  9  Can.  Sup. 

Ct.  385;  Smith  v.  Doan,  15  U.  C.  Q.  B.  634. 
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party  has  performed  within  the  time  limited  he  may  enforce  performance  by 
the  other  after  the  time  has  expired,  even  though  time  is  of  the  essence.1 

A  Tender  Before  the  Appointed  Time  is  as  bad  as  one  too  late,2  but  a  tender  made 
ahead  of  time  has  been  held  good,  it  not  having  been  objected  to  on  that  score.3 

A  Tender  After  Suit  Begun  is  of  course  too  late.4 

Change  in  Time  Fixed.  —  Where  by  agreement  between  the  parties,  an  earlier 
dav  than  originally  set  is  fixed  for  performance,  and  one  party  makes  default 
on' that  day,  the  other  is  not  obliged  to  make  a  tender  on  the  day  originally 
designated.5 

Waiver  of  Tender  at  Exact  Time  Fixed.  —  Performance  of  the  contract  at  the  exact 
time  fixed  may  be  waived  either  by  the  consent  of  the  parties,6  or  by  their 
actions,  as  where  the  purchaser  remains  in  possession.  In  such  case  he  can- 
not object  to  a  tender  made  after  the  time  fixed,  even  though  time  may  have 
been  of  the  essence.7 

bb.  When  Time  Is  of  Essence  —  (aa)  In  General. — The  question  whether  or  not 
time  is  of  the  essence  at  law  is  one  of  considerable  difficulty.  The  manner 
in  which  the  question  is  regarded  in  equity  has  already  been  treated,**  and 
the  discussion  need  not  be  repeated  here.  In  the  United  States  time  has 
always  been  regarded  as  more  important  in  respect  to  the  sale  of  land  than  in 
England,  because  the  value  of  land  is  more  fluctuating  in  the  former  country.9 
In  England  it  is  declared  by  statute  that  time  shall  not  be  of  the  essence  of 
the  contract.10  Similar  statutes  have  been  enacted  in  some  jurisdictions  in 
the  United  States.11 


United  Slates.  —  Columbia  Bank  v.  Hagner, 
i  Pet.  (U.  S.)  455- 

California.  —  Vorwerk  v.  Nolte,  (Cal.  1890) 
24  Pac.  Rep.  840.  But  see  Scott  v.  Glenn,  98 
Cal.  168;  Bradford  v.  Parkhurst,  96  Cal.  102. 

District  of  Columbia.  —  Newman  v.  Baker, 
10  App.  Cas.  (D.  C.)  187. 

Florida.  —  Frazier  v.  Boggs,  37  Fla.  307. 

Illinois.  —  Conway  v.  Case,  22  111.  127. 

Indiana.  —  O'Kane  v.  Kiser,  25  Ind.  168; 
McCulloch  v.  Dawson,  1  Ind.  413;  Brumfield 
v.  Palmer,  7  Blackf.  (Ind.)  227;  Malaby  v. 
Kuns,  3  Ind.  388  ;  Morrison  v.  Gliddon,  7  Ind. 
561.  See  also  Owen  v.  Norris,  5  Blackf.  (Ind. ) 
479- 

Iowa.  —  Schmidt  v.  Williams,  72  Iowa  317. 

Kansas.  —  Peterson  v.  Davis,  63  Kan.  672. 

Maine.  —  Bragg  v.  Dole,  73  Me.  201. 

Maryland.  —  Gilman  v.  Smith,  71  Md.  171; 
Scarlett  v.  Stein,  40  Md.  512. 

Missouri.  —  Lanitz  v.  King,  93  Mo.  513. 

New  York.  —  Wells  v.  Smith,  2  Edw.  (N. 
Y.)  78;  Oppenheimer  v.  Humphreys,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  840  ;  Lawrence  v. 
Miller,  86  N.  Y.  131  ;  Spaukiing  v.  Fierle,  86 
Hun  (N.  Y.)  17;  Flynn  v.  McKeon,  6  Duer 
(N.  Y.)  203;  Schmidt  v.  Reed,  132  N.  Y.  108; 
Darrow  v.  Cornell,  30  N.  Y.  App.  Div.  115. 

Oregon.  —  Powell  v.  Dayton,  etc.,  R.  Co.,  12 
Oregon  488. 

Pennsylvania.  —  Patchin  v.  Lamborn,  31  Pa. 
St.  314. 

Texas. — ■  Calicote  v.  Spencer,  25  Tex.  Supp. 
149.  See  also  Scarborough  v.  Arrant,  25  Tex.  129. 

Wisconsin.  —  Akerly  v.  Vilas,  15  Wis.  401. 

Time  Fixed  with  Alternative  of  Earlier  Tender, 
—  Where  a  contract  provided  that  a  convey- 
ance should  be  made  at  the  end  of  the  term 
of  a  lease,  or  so  soon  as  the  lessor  should  get 
a  good  title,  it  was  held  that  a  tender  of  a 
deed  after  the  expiration  of  the  lease  was  not 
seasonable  even  though  the  lessor  did  not  get 


title  till  the  time  of  the  tender.  Bragg  v.  Dole, 
73  Me.  201. 

1.  Performance  May  Be  Enforced  After  Time 
Fixed, —  Robbins  v.  Morgan,  56  Minn.  304. 

2.  Tender  Before  Time  Fixed  Is  Bad  —  Walker 
v.  Allen,  5  Jones  L.  (50  N.  Car.)  58;  Ander- 
son v.  Haskell,  45  Iowa  45  ;  Rhorer  a  Bila,  83 
Cal.  51. 

It  seems  that  where  a  vendor  covenants  to 
convey  land  on  payment  within  ten  years,  a 
tender  before  the  expiration  of  ten  years  is  not 
good.     Burns  v.  Boyd,  19  U.  C.  Q.  B.  547. 

3.  Premature  Tender  Held  Good.  —  Eaton  v. 
Emerson,  14  Me.  335  ;  Seiberling  v.  Lewis,  93 
111.  App.  549. 

4.  Tender  After  Suit  Brought. —  Russell  v. 
Copeland,  30  Me.  332;  Hutchinson  v.  Coonley, 
209  111.  437;  Akerly  v.  Vilas,  15  Wis.  401. 

5.  Time  for  Performance  Changed. —  Daly  v. 
Bruen,  88  N.  Y.  App.  Div.  263. 

6.  Waiver  of  Tender  at  Time  Fixed. —  Camp- 
bell v.  Worthington,  6  Vt.  448 ;  Stone  v. 
Sprague,  20  Barb.  (N.  Y.)  509. 

Waiver  of  Performance  Not  Waiver  of  Damages. 

—  Where  the  conveyance  is  not  made  at  the 
time  stipulated  in  the  contract  the  vendee  may 
accept  it  later,  but  he  does  not  thereby  lose  his 
right  to  damages  occasioned  by  such  delay. 
Houston,  etc.,  R.  Co.  v.  Wright,  15  Tex.  Civ. 
App.  151. 

7.  Waiver  by  Action. — •  Curran  v.  Rogers,  35 
Mich.  221  ;  Hodges  v.  Green,  28  Vt.  358. 

Waiver  by  Failure  to  Object  at  Time  of  Tender. 

—  See  infra,  this  section,  2.  c.  (§)  Waiver  of 
Objections  to  Tender. 

8.  Whether  Time  of  the  Essence  in  Equity. — 
See  the  title  Specific  Performance,  vol.  26, 
p.  73  et  seq. 

9.  Goldsmith  v.  Guild,  10  Allen  (Mass.)  239. 

10.  English  Statutes.  —  Jud.  Act.  of  1873,  § 
25,  subds.  2,  7. 

11.  See  for  example  Cal.  Code,  §  1492,  by 
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The  Rule  Is  Usually  stated  to  be  that  at  law  time  is  always  of  the  essence,1  and 
at  all  events  time  is  always  of  the  essence  where  there  are  no  mutual  remedies,8 
or  where  the  purchaser  is  buying  for  speculative  purposes.3 

The  Tendency  of  the  Modern  Cases,  however,  seems  to  be  that,  even  at  law,  time  is 
not  of  the  essence  unless  it  is  expressly  so  stipulated  by  the  parties,  or  unless 
it  clearly  appears  from  the  circumstances  of  the  case.4  And  this  would  seem 
to  be  the  most  satisfactory  rule. 

By  the  Terms  of  the  Contract,  the  parties  may,  of  course,  expressly  make  time 
of  the  essence,  in  which  case  the  court  will  give  effect  to  the  contract  as 
made,5  or  they  may  so  word  the  contract  as  to  make  performance  on  the  day 
fi <ed  not  essential.6 

Time  May  Be  of  the  Essence  as  to  One  Party,  and  not  as  to  the  other,  as  where  the 
purchaser  must  pay  on  a  certain  day  if  he  wishes  to  get  the  deed,  which  is  to 
be  given  upon  payment.  In  such  a  case  the  vendor  may  tender  the  deed  after 
the  day  fixed.7 

(66)  Time  of  Essence  6y  Su6sequent  Notice. — If  the  time  for  performance  has  been 
extended  indefinitely  by  mutual  agreement,  either  party  may,  by  reasonable 
notice  to  the  other,  make  time  of  the  essence.8  But  the  notice  must  be 
reasonable  or  it  will  be  of  no  effect,9  and  to  justify  the  giving  of  the  notice 
the  other  party  must  have  been  in  default  or  in  the  wrong.10 

Where  a  Definite  Extension  is  granted,  a  tender  must  be  made  at  the  expiration 
of  such  extension,  in  order  to  put  the  other  in  default.11 

If  the  Party  Not  in  Default  waives  the  default  and  extends  indefinitely  the  time 
for  performance,  he  may  at  any  time  refuse  to  wait  longer,  and  a  subsequent 
tender  is  too  late.12 


which  it  is  declared  that  time  shall  not  be  of 
the  essence  of  the  contract  unless  expressly  so 
declared.  To  constitute  an  express  declaration 
the  mere  naming  of  a  day  on  which  perform- 
ance shall  be  made  is  not  enough.  Miller  v. 
Cox,  96  Cal.  339. 

1.  Time  of  Essence  at  Law.  —  Noble  v.  Ed- 
wards, s  Ch.  D.  378;  Smith  v.  Doan,  15  U.  C. 
Q.  B.  634 ;  Columbia  Bank  v.  Hagner,  1  Pet. 
(U.  S.)  455;  Frazier  v.  Boggs,  37  Fla.  307; 
Conway  v.  Case,  22  111.  127;  Tyler  v.  Young, 
3  111.  444;  Morrison  v.  Gliddon,  7  Ind.  561; 
Hill  v.  Fisher,  34  Me.  143;  Wells  v.  Smith,  2 
Edw.  (N.  Y.)  78;  Oppenheimer  v.  Humphreys, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  840;  Scar- 
borough v.  Arrant,  25  Tex.  129. 

2.  No  Mutual  Remedies.  —  Westerman  v. 
Means,  12  Pa.  St.  97. 

3.  Purchase  for  Speculative  Purposes.  —  Where 
the  purchaser  buys  to  sell  again,  and  by  reason 
of  default  of  vendor  in  making  title  loses  an 
opportunity  to  sell,  time  will  be  considered  of 
the  essence.  Spaulding  v.  Fierle,  86  Hun  (N. 
Y.)  17,  affirmed  155  N.  Y.  676. 

4.  Time  Not  of  Essence  Unless  So  Expressed.  — 
Fulenwider  v.  Rowan,  136  Ala.  287;  Gilman  v. 
Smith,  71  Md.  171  ;  Shafer  v.  Niver,  9  Mich. 
253  ;  D'Arras  v.  Keyser,  26  Pa.  St.  249  ;  Smith 
v.  Profitt,  82  Va.  832 ;  Johnson  v.  McMullin, 
3  Wyo.  237. 

5.  Time  of  Essence  by  Terms  of  Contract.  — 
Vorwerk  v.  Nolte,  (Cal.  1890)  24  Pac.  Rep. 
840;  Newman  v.  Baker,  10  App.  Cas.  (D.  C.) 
187;  Peterson  v.  Davis,  6j  Kan.  672;  Scarlett 
v.  Stein,  40  Md.  512. 

6.  Time  Not  of  Essence  by  Construction  of  Con- 
tract. —  Where  by  the  contract  the  deed  is  to 
be  made  on  a  certain  day  or  "  as  soon  as  "  a 
certain  note  is  paid,  the  vendor  has  a  reason- 
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able  time  after  the  time  fixed  in  which  to  make 
a  tender.  Owen  v.  Norris,  5  Blackf.  (Ind.) 
479- 

Where,  in  an  offer  to  purchase  land,  the  pur- 
chaser stipulates  "  title  to  be  perfect  and  the 
offer  to  remain  in  force  for  ten  days,"  this 
applies  only  to  the  acceptance  of  the  offer  and 
does  not  mean  that  a  deed  must  be  tendered 
within  that  time.  Anderson  v.  Tinsley,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  121. 

Time  Rendered  Immaterial  by  Decree  of  Court. 
- —  Where  the  vendor  gives  a  bond  to  convey, 
and  then  conveys  to  another,  who  files  a  bill  to 
foreclose  the  purchaser's  interest,  a  decree  giv- 
ing a  certain  time  for  payment,  although  time 
is  of  the  essence  and  by  the  terms  of  the  con- 
tract all  the  purchaser's  right  is  gone,  will  re- 
instate him  in  all  his  rights  and  the  forfeiture 
cannot  be  insisted  upon.  Dennis  v.  McCagg, 
32  111.  429. 

7.  Time  of  Essence  as  to  One  Party.  —  Newton 
v.  Hull,  90  Cal.  487. 

8.  Time  of  Essence  by  Subsequent  Notice.  — 

Thayer  v.  Meeker,  86  111.  470 ;  McNamara  v. 
Pengilly,  58  Minn.  353;  Darrow  v.  Cornell,  30 
N.  Y.  App.  Div.  115;  Cythe  v.  La  Foutain,  51 
Barb.  (N.  Y.)  186;  Lawrence  v.  Miller,  86  N. 
Y.  131  ;  Barney  v.  Loper,  16  Barb.  (N.  Y.; 
629;  Patchin  v.  Lamborn,  31  Pa.  St.  314.  See 
also  Reynolds  v.  Burlington,  etc.,  R.  Co.,  11 
Neb.  186. 

9.  Notice  Must  Be  Reasonable.  —  Thayer  v. 
Meeker,  86  111.  470;  Quinn  v.  Olsen.  34  Minn. 
422  ;  McNamara  v.  Pengilly,  58  Minn.  358. 

10.  Other  Party  in  Default.  —  Green  v.  Sevin, 
13  Ch.  D.  589. 

11.  Necessity  of  Tender  at  Expiration  of  Exten- 
sion.—  I.angley  v.  Dauray,  145  Mass.  325. 

12.  Waiver  of  Default. —  Lewis  v.  Brinkley,  5 
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(b)  No  Time  Fixed  by  Contract.  —  If  the  contract  fixes  no  time  for  performance 
the  tender  must  be  made  in  a  reasonable  time,1  and  where  the  performance 
is  to  take  place  on  the  happening  of  a  certain  event,  tender  must  be  made 
within  a  reasonable  time  after  the  happening  of  such  event.8 

What  Is  a  Reasonable  Time,  —  A  reasonable  time  in  such  case  is  said  to  be  so 
much  time  as  is  necessary  conveniently  to  do  what  the  contract  requires  to 
be  done.3  Whether  the  question  of  what  is  a  reasonable  time  is  for  the  court 
or  for  the  jury  has  already  been  treated.4 

Effect  of  Failure  to  Make  Tender  Within  Reasonable  Time.  —  If  the  tender  is  not  made 
within  a  reasonable  time  a  tender  at  a  later  day  is  of  no  effect  as  a  performance.5 

(2)  As  to  Place.  —  As  a  general  rule  the  person  making  the  tender  should 
seek  out  the  other  party  at  his  residence  or  place  of  business,6  unless  he  is 
out  of  the  state.7  A  mere  temporary  absence  of  the  other  from  his  residence 
is  not  an  excuse,8  nor  is  his  removal  from  the  premises  formerly  occupied 
by  him.9 

Place  Fixed  by  Agreement.  —  The  place  at  which  the  tender  is  to  be  made  may 
be  fixed  by  agreement; 10  and  in  any  event  tender  may  be  made  at  a  place 
appointed  by  the  other  party.11 

(3)  To  Whom  Made.  —  A  tender  to  be  effectual  must  be  made  to  the  other 
party  or  his  duly  authorized  agent,12  and  an  offer  to  execute  a  deed  and  place 
it  in  the  hands  of  the  court  is  not  a  tender  of  a  deed  to  the  purchaser.13 

A  Tender  to  One  of  Two  Joint  Purchasers  is  a  good  tender  as  against  both.14 

(4)  Must  Be  Unconditional.  — The  tender  should  be  absolute  and  uncondi- 
tional,15 and  should  be  accompanied  by  an  actual  production  of  the  deed  or 


Jones  L.  (50  N.  Car.)  295 ;  Scarborough  v. 
Arrant,  25  Tex.  129. 

1.  Tender  in  Reasonable  Time.  —  Greenberg  v. 
California  Bituminous  Rock  Co.,  107  Cal.  667; 
Hannan  v.  McNickle,  82  Cal.  122;  Newcomb 
v.  Brackett,  16  Mass.  161  ;  Hunt  v.  Livermore, 

5  Pick.  (Mass.)  395 ;  Saunders  v.  Curtis,  75 
Me.  493 ;  Coleridge  Creamery  Co.  v.  Jenkins, 
(Neb.  1902)  92  N.  W.  Rep.  123;  Tyler  v.  Web- 
ster, 43  N.  H.  147  ;  Anderson  v.  Tinsley,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  121  ;  Cunyus 
v.  Hooks  Lumber  Co.,  20  Tex.  Civ.  App.  290 ; 
Britton  v.  Erickson,  80  Wis.  466. 

2.  Reasonable  Time  After  Happening  of  Event. 

—  Howe  v.  Huntington,  15  Me.  350. 

3.  Definition  of  Reasonable  Time.  —  Saunders 
v.  Curtis,  75  Me.  493  ;  Howe  v.  Huntington,  15 
Me.  350. 

4.  Question  for  Court  or  for  Jury.  —  See  the 

titles  Questions  of  Law  and  of  Fact,  vol.  23, 
p.  585  ;  Reasonable  Time,  vol.  23,  p.  971  et  seq. 

5.  Failure  to  Tender  Within  Reasonable  Time. 

—  Aiken  v.  Sanford,  5  Mass.  494;  Saunders  v. 
Curtis,  75  Me.  493;  Howe  v.  Huntington,  15 
Me.  350 ;  Cunyus  v.  Hooks  Lumber  Co.,  20  Tex. 
Civ.  App.  290. 

Defense  to  Suit  on  Purchase  Money  Note.  —  It 
is  no  defense  in  a  suit  by  indorsees  on  a  note 
given  for  the  purchase  price  of  land  that  a 
deed  has  not  been  tendered  before  suit  brought. 
But  it  would  be  a  defense  that  plaintiffs  had 
not  tendered  a  good  deed  from  the  vendor, 
within  a  reasonable  time  after  the  note  became 
due,  conditioned  on  the  payment  of  the  note 
at  the  time  of  such  tender.     Burrows  v.  Yount, 

6  Blackf.  (Ind.)  458.  But  see  McCulloch  v. 
Dawson,  1  Ind.  413. 

6.  Tender  at  Residence  of  Other  Party. — 
Thomas  v.  Lanier,  23  Ark.  639 ;  Franchot  v. 
Leach,  5  Cow.  (N.  Y.)  506;  Hoag  v.  Parr,  13 
Hun  (N.  Y.)  95 ;  Barrow  v.  Cornell,  30  N.  Y. 


App.  Div.  115.  See  also  Greenawalt  v.  Este, 
40  Kan.  418. 

7.  Absence  from  State  an  Excuse.  —  Thomas 
v.  Lanier,  23  Ark.  639 ;  Watson  v.  Lawyers, 
54  Miss.  64;  Hoag  v.  Parr,  13  Hun  (N.  Y.) 
95-  4 

8.  Temporary  Absence  Not  an  Excuse.  —  Hoag 
v.  Parr,  13  Hun  (N.  Y.)  95. 

9.  Removal  from  Old  Residence  Not  Enough.  — 
Thomas  v.  Wickmann,  1  Daly  (N.  Y.)  58. 

10.  Place  Fixed  by  Agreement.  —  Jamison  v. 
Keith,  (Ky.  1897)  41  S.  W.  Rep.  33. 

11.  Tender  at  Place  Appointed  by  Other.  — 
Smith  v.  Smeltzer,  1  Hilt.  (N.  Y.)  287 ;  Fran- 
chot v.  Leach,  5  Cow.  (N.  Y.)  506. 

Note  Made  Payable  at  Certain  Place.  —  Where 
a  note  given  for  the  purchase  price  is  made 
payable  at  a  certain  bank,  this  will  be  taken  to 
be  the  place  of  tender.  Jamison  v.  Keith,  (Ky. 
1807)  41  S.  W.  Rep.  33. 

12.  Tender  to  Agent. —  Miller  z/.  Irish  Catholic 
Colonization  Assoc.,  36  Minn.  357  ;  Sowards  v. 
Moss,  58  Neb.  119. 

Conveyance  to  Persons  Designated  by  Purchaser. 

—  Where  the  purchaser  requests  the  vendor  to 
convey  to  a  third  party  and  this  is  done,  it  is  a 
sufficient  compliance  with  the  contract,  and 
recovery  may  be  had  against  the  purchaser  for 
the  unpaid  purchase  money.  Webster  v.  Tib- 
bits,  19  Wis.  438. 

13.  Placing  Deed  in  Hands  of  Court  Not  a  Tender. 

—  Howard  v.  Higgins,  137  Cal.  227. 

14.  Tender  to  One  of  Two  Joint  Purchasers.  — 
Oatman  v.  Walker,  33  Me.  67;  Carman  v. 
Pultz,  21  N.  Y.  547  ;  Dawson  v.  Ewing,  16  S. 
&  R.  (Pa.)  371;  Warder  v.  Arell,  2  Wash. 
(Va.)  282. 

15.  Sufficiency  of  Tender  —  Must  Be  Uncon- 
ditional,—  Comstock  v.  Lager,  78  Mo.  App.  390  ; 
Li«htliall  v.  McGuire,  20  N.  Y.  App.  Div.  248. 
See  generally  the  title  Tender,  vol.  28,  p.  31. 
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the  purchase  money  as  the  case  may  be;  mere  readiness  and  willingness  to 
perform  are  not  enough.1 

Meaning  of  Tender  in  Case  of  Dependent  Covenant.  —  But  it  should  be  borne  in  mind 
that  while  the  rule  is  that  readiness  and  willingness  to  perform  are  not  enough, 
yet  the  word  "  tender"  as  used  in  this  connection  differs  from  the  word  as 
used  in  reference  to  an  ordinary  payment  of  a  debt.  The  tender  is  sufficient 
only  if  the  party  is  ready  and  willing  and  has  the  present  ability  to  perform, 
and  offers  to  perform,  but  there  is  this  distinction,  that  the  offer  need  only 
be  to  perform  in  case  of  the  readiness  of  the  other  party  to  perform  his  part 
of  the  agreement.3 

(5)  Must  Conform  to  Terms  of  Contract.  —  The  tender  of  a  deed  must  be 
the  tender  of  a  deed  conforming  to  the  terms  of  the  contract,  or  it  will  be  as 
if  no  tender  had  been  made.3  If  by  the  terms  of  the  contract  the  purchaser 
is  to  give  back  a  mortgage  and  notes  on  the  making  of  the  conveyance,  it  has 
been  held  that  any  tender  by  him,  which  does  not  include  the  preparation, 
execution,  and  tender  of  such  mortgage  and  notes,  is  insufficient.4  But  it 
seems  that  such  tender  need  only  amount  to  a  willingness  to  give  the  mortgage 
in  case  a  deed  is  received,  for  the  mortgage  will  be  of  no  effect  if  the  title 
has  not  passed  to  the  purchaser.5 

(6)  Waiver  of  Objections  to  Tender.  —  Just  as  either  party  may  waive  tender 
by  the  other  party,6  so  he  may  waive  objections  to  the  sufficiency  of  the 
tender,  either  by  words  or  by  his  actions.  Thus,  if  a  party  makes  specific 
objections  to  the  tender,  this  is  a  waiver  of  all  others  that  are  of  such  a  nature 
that,  if  stated  by  such  party,  they  might  have  been  obviated  by  the  other. 
In  this  case,  if  the  objection  taken  be  removed,  or  be  untenable,  the  others 
are  to  be  treated  as  waived.7    So  if  the  purchaser  refuses  to  take  a  deed  on 


1.  Readiness  and  Willingness  Not  Enough.  — 

See  supra,  this  section,  b.  Necessity  of  Tender. 

No  Covenant  to  Convey.  —  Where  there  is  in 
the  contract  no  covenant  to  convey,  actual 
tender  of  a  deed  is  not  a  condition  precedent 
to  an  action  for  breach  of  contract,  if  the 
vendor  manifests  his  willingness  to  convey  and 
offers  to  do  so  on  receipt  of  the  purchase  price. 
Hazleton  v.  Le  Due,  10  App.  Cas.  (D.  C.)  379. 
See  also  Papin  v.  Goodrich,  103  111.  86. 

California  Code,  §  1496,  provides  that  the 
purchase  money  need  not  be  actually  produced 
upon  an  offer  of  performance  unless  the  offer 
is  accepted.  Latimer  v.  Capay  Valley  Land 
Co.,  137  Cal.  286. 

2.  Meaning  of  Tender  in  Case  of  Concurrent 
Promises. —  Smith  v.  Lewis,  26  Conn.  110; 
Booth  v.  Saffold,  46  Ga.  278 ;  Clark  v.  Weis, 
87  111.  438  ;  McCleary  v.  Chipman,  (Ind.  App. 
1903)  68  N.  E.  Rep.  320;  Smoot  v.  Rea,  19 
Md.  398  ;  Comstock  v.  Lager,  78  Mo.  App.  390  ; 
Law  v.  House,  3  Hill  L.  (S.  Car.)  268.  See 
also  Buess  v.  Roch,  (Supm.  Ct.  Spec.  T.)  52 
How.  Pr.  (N.  Y.)  478;  Huff  v.  Lawlor,  45  Ind. 
80. 

3.  Deed  Must  Conform  to  Contract  —  Alabama. 
—  Hussey  v.  Roquemore,  27  Ala.  281. 

California.  —  Latimer  v.  Capay  Valley  Land 
Co.,  137  Cal.  286;  Jonghaus  v.  McCormick,  18 
Cal.  660. 

Florida.  —  Pettys  v.  Marsh,  24  Fla.  44 ; 
Frazier  v.  Boggs,  37  Fla.  307. 

Illinois.  —  Lull  v.  Stone,  37  111.  224  ;  Conway 
v.  Case,  22  111.  127;  Hutchinson  v.  Coonley, 
209  111.  437. 

Indiana.  —  Owen  v.  Norris,  5  Blackf.  (Ind.) 
479- 
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Kansas.  —  McMurry  v.  Fletcher,  24  Kan. 
574- 

Maine.  —  Hill  v.  Hobart,  16  Me.  164. 

Massachusetts.  —  Swan  v.  Drury,  22  Pick. 
(Mass.)  485;  Aiken  v.  Sanford,  5  Mass.  494; 
Gormley  v.  Kyle,  137  Mass.  189. 

Mississippi.  —  M'Allister  v.  Moye,  30  Miss. 
258.    See  also  Moak  v.  Bryant,  51  Miss.  560. 

Missouri.  —  McLeod  v.  Snyder,  110  Mo.  298. 

New  Hampshire.  —  Critchett  v.  Cooper,  65 
N.  H.  167. 

New  York.  —  Stone  v.  Lord,  80  N.  Y.  60 ; 
Carman  v.  Pultz,  21  N.  Y.  547;  Heinburg  v. 
Ismay,  35  N.  Y.  Super.  Ct.  35.  See  also  Foote 
v.  West,  1  Den.  (N.  Y.)  544. 

Pennsylvania.- — Espy  v.  Anderson,  14  Pa.  St. 
308. 

See  also  Knighton  v.  Smith,  1  Oregon  276 ; 
Davidson  v.  Van  Pelt,  15  Wis.  341. 

As  to  What  Is  a  Deed  Complying  with  the 
Contract  as  to  Title,  see  infra,  this  title,  The 

Deed. 

4.  Giving  Back  Mortgage.  — Longfellow  v. 
Moore,  102  111.  289  ;  Lighthall  v.  McGuire,  20 
N.  Y.  App.  Div.  248. 

5.  Qualified  Tender.  —  West  v.  Emmons,  5 
Johns.  (N.  Y.)  179;  Russell  v.  Copeland,  30 
Me.  332.  And  see  also  supra,  this  subsection, 
(4)  Must  Be  Unconditional  —  par.  Meaning  of 
Tender  in  Case  of  Dependent  Covenant. 

6.  Waiver  of  Tender. —  See  supra,  this  section, 
2.  b.  (4)  Waiver  and  Excuse  of  Tender. 

7.  Waiver  of  All  Objections  Save  Those  Specifi- 
cally Noted.  —  Hannan  v.  McNickle,  82  Cal. 
122 ;  Thayer  v.  Meeker,  86  111.  470  ;  Ashbaugh 
v.  Murphy,  90  111.  182;  Gilbert  v.  Mosier,  11 
Iowa  498;  Gerrish  v.  Norris,  9  Cush.  (Mass.) 
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account  of  his  lack  of  ability  to  pay  the  purchase  price,  he  cannot  later  refuse 
a  tender  on  other  grounds.1 

Objection  Must  Be  Made  at  Time  of  Tender.  —  Unless  the  objection  to  the  sufficiency 
of  the  tender  is  made  at  the  time  of  the  tender,  such  objection  is  considered 
to  be  waived.3 

(7)  Insufficient  Tender  as  Evidence  of  Readiness  to  Perform.  —  An  act 
though  not  sufficient  as  a  tender  may  operate  as  proof  of  readiness  to  perform, 
and  so  may  save  a  party's  rights,  where  a  proper  tender  is  impossible  by 
reason  of  circumstances  not  due  to  his  fault.3 

d.  Preparation  of  Deed  —  (1)  In  England  and  Canada.  —  In  England 
and  Canada  the  deed  must  be  prepared  and  tendered  by  the  purchaser  to  the 
vendor  for  execution,  unless  a  contrary  intention  is  manifested  by  the  terms 
of  the  contract  or  by  surrounding  circumstances.4 

If  There  Is  Any  Uncertainty  as  to  who  is  to  be  the  grantor,  as  where  the  vendor 
covenants  to  make  title  from  himself  or  some  one  else,  he  must  prepare  the 
deed,  for  the  purchaser  cannot  be  presumed  to  know  who  the  grantor  is  to  be.5 

In  Canada  a  distinction  is  taken,  and  if  the  vendor  binds  himself  to  convey 
or  make  a  good  title  he  must  prepare  the  deed;6  but  otherwise  when  he 
covenants  to  sign,  seal,  deliver,  and  execute  a  good  deed.7 


167;  Curtis  v.  Aspjnwall,  114  Mass.  187;  Allen 
v.  Atkinson,  21  Mich.  35!  ;  Carman  v.  Pultz,  21 
N.  Y.  547 ;  Fant  v.  Wright,  (Tex.  Civ.  App. 
1901)  61  S.  W.  Rep.  514. 

1.  Refusal  on  Account  of  Lack  of  Money.  — 
Ashbaugh  v.  Murphy,  90  111.  182;  Harker  v. 
Cochrane,  36  Iowa  390  ;  Schwartz  v.  Woodruff, 
(Mich.  1903)  93  N.  W.  Rep.  1067;  Moak  v. 
Bryant,  51  Miss.  560. 

Where  the  vendor  tenders  a  good  deed,  and 
with  it  revenue  stamps  to  the  proper  amount, 
and  offers  to  affix  and  cancel  them  if  the  deed 
be  accepted,  and  the  vendee  refuses  to  perform 
on  account  of  lack  of  money  to  complete  the 
purchase,  this  is  a  sufficient  tender  to  enable 
the  vendor  to  maintain  an  action  for  breach  of 
contract.    Harker  v.  Cochrane,  36  Iowa  390. 

2.  Objection  Must  Be  Made  at  Time  of  Tender. 
—  Gregg  v.  Von  Phul,  1  Wall.  (U.  S.)  274; 
Latimer  v.  Capay  Valley  Land  Co.,  137  Cal. 
286 ;  Morgan  v.  Stearns,  40  Cal.  434 ;  Clarkin 
f .  Lewis,  20  Cal.  634  ;  Seiberling  v.  Lewis,  93 
111.  App.  549  ;  Latrobe  v.  Winans,  89  Md.  636  ; 
Gerrish  v.  Norris,  9  Cush.  (Mass.)  169;  Curran 
v.  Rogers,  35  Mich.  221. 

Where  by  the  contract  the  purchase  money  is 
not  payable  till  executed  deeds  have  been  sub- 
mitted to  the  purchaser  for  his  approval,  if  he 
fails  to  object  when  unexecuted  deeds  are  sub- 
mitted to  him,  and  causes  a  delay  of  over  two 
years,  when  the  conveyance  is  made,  he  is 
deemed  to  have  waived  the  performance  of  the 
condition  precedent.  Latrobe  v.  Winans,  89 
Md.  636. 

3.  Evidence  of  Readiness  to  Perform.  —  Thus, 
where  before  the  time  for  performance  the 
vendee  dies,  and  by  statute  his  administrator 
is  the  proper  party  to  perform,  but  on  the  day 
fixed  no  administrator  is  appointed,  a  tender 
to  the  widow  and  the  attorney  of  the  vendee  is 
enough  to  save  the  vendor's  rights :  but  it  is 
not  enough  to  put  the  administrator  subse- 
quently appointed  in  default.  Pead  v.  Trull, 
173  Mass.  450. 

Willingness  to  Have  Deed  Made  bv  ^onrt.  — 
Where  the  heirs  of  the  vendor  are  infants,  an 
averment  of  willingness  to  have  a  deed  made 


by  the  court's  commission  is  a  sufficient  tender. 
Ashcraft  v.  Sale,  (Ky.  1900)  54  S.  W.  Rep. 
730. 

4.  Preparation  of  Deed  —  In  England.  —  Bax- 
ter v.  Lewis,  Forrest  61  ;  Poole  v.  Hill,  6  M.  & 
W.  835  ;  Thames  Haven  Dock,  etc.,  Co.  v. 
Brymer,  5  Exch.  696.  See  also  Stephens  v.  De 
Medina,  4  Q.  B.  422,  45  E.  C.  L.  420  ;  Smith  v. 
Doan,  15  U.  C.  Q.  B.  634;  Burns  v.  Boyd,  19 
U.  C.  Q.  B.  547 ;  Stevenson  v.  Davis,  23  Can. 
Sup.  Ct.  629. 

Conveyance  to  Be  at  Cost  of  Purchaser,-*-  Where 
by  the  terms  of  the  contract  the  conveyance  is 
to  be  at  the  cost  and  charges  of  the  purchaser, 
it  is  the  duty  of  the  purchaser  to  prepare  the 
deed.  Thames  Haven  Dock,  etc.,  Co.  v. 
Brymer,  5  Exch.  696. 

A  condition  in  a  contract  for  the  sale  of 
lands,  that  the  assurance  and  every  instrument 
required  for  completing  the  vendor's  title  or 
for  any  other  purpose  be  prepared  by  and  at 
the  expense  of  the  purchaser,  is  not  sufficiently 
wide  to  throw  the  costs  of  perusing  and  execut- 
ing the  conveyance  on  behalf  of  a  mortgagee, 
who  concurred  in  the  conveyance,  on  the  pur- 
chaser.    Re  Sander,  83  L.  T.  N.  S.  316. 

As  to  Who  Must  Furnish  Abstract  of  Title, 
see  the  title  Abstract  of  Title,  vol.  1,  p.  212. 

5.  Uncertainty  as  to  Grantor.  —  Mouck  v. 
Stuart,  4  U.  C.  Q.  B.  203. 

6.  Covenant  to  Convey  or  Make  Title. —  Thayer 
v.  Street,  11  U.  C.  C.  P.  243;  Scott  v.  Reikie, 
15  U.  C.  C.  P.  200;  Mouck  v.  Stuart,  4  U.  C. 
Q.  B.  203;  Prindle  v.  McCan,  4  U.  C.  Q.  B. 
228  ;  Rogers  v.  Lake,  9  U.  C.  Q.  B.  264 ;  Smith 
v.  Doan,  15  U.  C.  Q.  B.  634. 

7.  Covenant  to  Deliver  and  Execute  Deed.  — 
Burns  v.  Boyd,  19  U.  C.  Q.  B.  547.  See  also 
Smith  v.  Doan,  15  U.  C.  Q.  B.  634. 

Vendor  to  Convey  at  Purchaser's  Expense.  — 
Where  by  the  terms  of  the  bond  the  vendor 
was  to  convey  to  the  purchaser  at  the  latter's 
expense,  it  was  held  to  be  the  duty  of  the 
vendor  to  prepare  the  deed  and  to  tender  it  to 
the  purchaser  on  his  paying  the  expenses.  Mc- 
Donald v.  Snitzinger,  5  U.  C.  Q.  B.  312;  Parker 
v.  Watt,  25  U.  C.  Q.  B.  115. 
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(2)  In  United  States.  — The  English  rule  is  still  in  force  in  Alabama,1  and 
possibly  in  Georgia*  and  in  Tennessee?  It  was  held  to  be  law  in  Arkansas 
in  an  earlier  case.4  but  has  since  been  repudiated  in  that  state.5  The  over- 
whelming weight  of  authority  is  to  the  effect  that  the  deed  must  be  prepared 
by  the  vendor  in  the  absence  of  a  stipulation  to  the  contrary.^  But  if  the 
vendor  does  not  know  the  name  of  the  grantee  to  whom  the  purchaser  may 
wish  the  deed  made,  the  purchaser  must  either  prepare  the  deed  or  afford  the 
vendor  the  necessary  information.7 

3.  Demand—  a.  When  No  Time  Fixed  for  Performance  —  (1)  In 
General.  —  Where  by  the  terms  of  the  contract  the  acts  of  the  parties  are  to 
be  concurrent,  it  is  the  duty  of  him  who  seeks  to  maintain  an  action  for  a 
breach  of  the  contract,  either  by  way  of  damages  for  nonperformance  or  for 
the  recovery  of  money  paid  thereon,  not  only  to  make  a  tender  but  also  to 
demand  performance  from  the  other.8    And  if  one  demand  has  been  made, 


L  Alabama  Rule.  ■ —  Wade  v.  Killough,  5 
Stew.  &  P.  (Ala:)  450;  Gafnett  v.  Yoe,  17  Ala. 
74;  Johnson  v.  Collins,  17  Ala.  318;  Harper  v. 
Johnson,  129  Ala.  296;  Chapman  v.  Lee,  55 
Ala.  616. 

If  Vendor  Has  No  Title,  the  tender  of  a  deed 
by  the  purchaser  is  not  necessary.  Bedell  v. 
Smith,  37  Ala.  619;  Johnson  v.  Collins,  17  Ala. 
318.  See  also  Clarke  v.  McKay,  32  U.  C.  Q. 
B.  583- 

2.  Georgia. —  Winter  v.  Jones,  10  Ga.  190. 

3.  Tennessee.  —  Blair  v.  Billingsly,  Peck 
(Tenn.)  85. 

4.  Early  Rule  in  Arkansas.  —  Byers  v.  Aiken, 

5  Ark.  419. 

5.  Modern  Rule  in  Arkansas.  —  Smith  v. 
Henry,  7  Ark.  207  ;  Arledge  v.  Rooks,  22  Ark. 
427. 

6.  Vendor  Must  Prepare  Deed  —  U nited  States. 
—  Cooper  v.  Brown,  2  McLean  (U.  S.)  495. 

California.  —  Gray  v.  Dougherty,  25  Cal.  266  ; 
Morgan  v.  Stearns,  40  Cal.  434 ;  Chatfield  v. 
Williams,  85  Cal.  518. 

Illinois.  —  Headley  v.  Shaw,  39  111.  354 ; 
Lombard  v.  Chicago  Sinai  Congregation,  64  111. 
477;  Buckmaster  v.  Grundy,  2  111.  310;  Baston 
v.  Clifford,  68  111.  67. 

Indiana.  —  Brown  v.  Hart,  7  Blackf.  (Ind.) 
429. 

Iowa.  —  Carson  v.  Lucore,  1  Greene  (Iowa) 
33;  Powers  v.  Bridges,  1  Greene  (Iowa)  235. 

Kentucky.  —  Beasley  v.  Gillespie,  4  Bibb 
(Ky.)  314. 

Maine.  —  Russell  v.  Copeland,  30  Me.  332. 
See  also  Hill  v.  Hobart,  16  Me.  164. 

Massachusetts.  —  Tinney  v.  Ashley,  15  Pick. 
(Mass.)  546. 

Mississippi.  —  Standifer  v.  Davis,  13  Smed. 

6  M.  (Miss.)  48. 

Missouri.  —  Barret  v.  Browning,  8  Mo.  689  ; 
Rector  v.  Purdy,  1  Mo.  186. 

New  York.  —  Carpenter  v.  Brown,  6  Barb. 
(N.  Y.)  147  ;  Klaweiter  v.  Hubner,  68  Hun  (N. 
Y.)  338;  Wells  v.  Smith,  2  Edw.  (N.  Y.)  78; 
Flynn  v.  McKeon,  6  Duer  (N.  Y.)  203  ;  Camp 
v.  Morse,  5  Den.  (N.  Y.)  164;  Hackett  v. 
Huson,  3  Wend.  (N.  Y.)  249.  See  also  Con- 
nelly v.  Pierce,  7  Wend.  (N.  Y.)  129. 

North  Carolina.  —  Christian  v.  Nixon,  11 
Ired.  L.  (33  N.  Car.)  1  ;  Hardy  v.  McKesson,  7 
Jones  L.  (52  N.  Car.)  567. 

Oregon.  —  Guthrie  v.  Thompson,  1  Oregon 
353- 


Pennsylvania.  —  Sweitzer  v.  Hummel,  3  S.  & 
R.  (Pa.)  228;  Eberz  v.  Heisler,  12  Pa.  Super. 
Ct.  388. 

South  Carolina.  ■ —  Prothro  v.  Smith,  6  Rich. 
Eq.  (S.  Car.)  324. 

Texas.  —  Perry  v.  Rice,  10  Tex.  367;  Walling 
v.  Kinnard,  10  Tex.  508. 

Virginia.  —  Fairfax  v.  Le"wis,  2  Rand.  ( Va.) 
20. 

Wisconsin,  —  Seeley  v.  Howard,  13  Wis.  336. 

7.  Grantee  Uncertain.  —  Christian  v..  Nixon, 
n  Ired.  L.  (33  N.  Car.)  1. 

Purchaser  Not  Satisfied  with  Peed.  —  It  has 
been  held  that  if  the  purchaser  is  not  satisfied 
with  the  deed  offered  by  the  vendor  he  should 
prepare  one  himself  and  tender  it  to  the  vendor 
for  execution.  Hackett  v.  Huson,  3  Wend.  (N. 
Y.)  249. 

8.  Demand  Necessary  —  California.  —  Kinkead 
v.  Shreve,  17  Cal.  275.  See  also  North  Stock- 
ton Town  Lot  Co.  v.  Fischer,  138  Cal.  100. 

Connecticut.  —  Wells  v.  Abernethy,  5  Conn. 
222. 

Georgia.  —  Baynes  v.  Bernhard,  12  Ga.  150. 

Illinois.  —  Kime  v.  Kime,  41  111.  397. 

Indiana.  —  Sheets  v.  Andrews,  2  Blackf. 
(Ind.)  274;  Mather  v.  Scoles,  35  Ind.  1  ; 
Bowen  v.  Jackson,  8  Blackf.  (Ind.)  203.  See 
also  Carpenter  v.  Lockhart,  1  Ind.  434 ;  Harless 
v.  Petty,  84  Ind.  269. 

Kentucky.  —  Mt.  Sterling,  etc.,  Turnpike  Co. 
v.  Barry,  (Ky.  1897)  38  S.  W.  Rep.  847. 

Maine.  —  Russell  v.  Copeland,  30  Me.  332; 
Eveleth  v.  Scribner,  12  Me.  24;  Robinson  v. 
Heard,  15  Me.  296. 

Massachusetts.  —  Tinney  v.  Ashley,  15  Pick. 
(Mass.)  546. 

Mississippi. — -Standifer  v.  Davis,  13  Smed. 
&  M.  (Miss.)  48. 

New  Hampshire.  ■ —  Fairbanks  v.  Dow,  6  N. 
H.  266. 

New  York.  —  Ziehen  v.  Smith,  148  N.  Y. 
558 ;  Campbell  v.  Prague,  6  N.  Y.  App.  Div. 
554;  Hudson  v.  Swift,  20  Johns.  (N.  Y.)  24; 
Robb  v.  Montgomery,  20  Johns  (N.  Y.)  15; 
Tonge  v.  Newell,  16  N.  Y.  App.  Div.  500; 
Goldman  v.  Willis,  64  N.  Y.  App.  Div.  508. 

Virginia.  —  Bailey  v.  Clay,  4  Rand.  (Va.) 
346. 

See  also  Smith  v.  Robinson,  11  Ala.  840. 

Conveyance  of  Any  of  Several  Lots  at  Purchaser's 
Election.  —  Where  the  vendor  covenants  to  con- 
vey any  one  of  certain  lots  of  land  upon  pay- 
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and  compliance  with  such  demand  has  been  waived,  another  must  be  made.1 
But  if  one  party  is  sued  for  breach  of  contract  it  is  not  necessary  to  his 
defense  to  prove  that  he  has  made  a  demand.8 

Sufficiency  of  Demand.  —  If  the  purchaser  demand  of  the  vendor  that  he  execute 
a  deed  to  a  third  person,  this  is  a  sufficient  demand.3 

(2)  Two  Demands  Necessary.  —  In  New  York  and  Mississippi  the  rule  is 
that  a  demand  must  be  made,  a  reasonable  time  allowed  to  elapse,  and  then 
another  demand  made.4  But  if  a  refusal  be  made  on  the  first  dei:  and,  a 
second  demand  is  not  necessary.5 

Rule  of  Evidence.  —  The  New  York  rule  as  to  the  necessity  of  two  demands  is 
a  rule  of  evidence  and  not  of  pleading.6 

(3)  Excuse  for  Failure  to  Make  Demand.  —  As  in  the  case  of  a  tender,7  so 
as  to  a  demand.  If  the  demand  would  be  unavailing,  on  account  of  the 
inability  of  the  other  party  to  perform,  none  is  needed.8  But  if  the  payment 
of  the  purchase  price  is  a  condition  precedent  to  the  right  to  a  conveyance,  a 
demand  must  be  made  even  if  the  vendor  has  no  title.9 

Ignorance  of  the  Residence  of  the  other  party  is  no  excuse  for  a  failure  to  make 
a  demand.10 

b.  When  Time  for  Performance  Is  Fixed.  —  It  has  been  held  in 
several  cases  that  even  when  the  time  for  performance  is  fixed  two  demands 
are  necessary,  one  at  the  time  fixed  and  the  other  a  reasonable  time 
thereafter, 11  but  the  soundness  of  the  doctrine  may  well  be  doubted.12 

4.  Time  of  Performance.13  —  If  by  the  terms  of  the  contract  performance  by 
one  party  is  to  take  place  upon  performance  by  the  other,  or  upon  demand, 
there  should  be  allowed  a  reasonable  time  after  such  performance  or  demand.14 


ment,  at  the  purchaser's  election,  he  is  not  in 
default  upon  payment  unless  the  purchaser 
makes  an  election  and  notifies  the  vendor,  or 
tenders  him  a  deed  for  execution.  McCraney 
v.  Griffin,  13  Iowa  313. 

1.  Waiver  of  Compliance  with  Demand.  — 
Campbell  v.  Praque,  6  N.  Y.  App.  Div.  554. 

2.  Party  Sued  Need  Not  Have  Made  Demand.  — 
Warner  v.  Hatfield,  4  Blackf.  (Ind.)  392. 

3.  Sufficiency  of  Demand.  —  Maitland  V.  Zanga, 
14  Wash.  92. 

4.  Rule  of  Two  Demands. —  Hudson  v.  Wat- 
son, 26  Miss.  357  ;  Hackett  v.  Huson,  3  Wend. 
(N.  Y.)  249;  Fuller  v.  Hubbard,  6  Cow.  (N. 
Y.)  13;  Lutweller  v.  Linnell,  12  Barb.  (N.  Y.) 
512;  Fuller  v.  Williams,  7  Cow.  (N.  Y.)  53; 
Connelly  v.  Pierce,  7  Wend.  (N.  Y.)  129.  See 
also  Foote  v.  West,  1  Den.  (N.  Y.)  544;  John- 
ston v.  Beard,  7  Smed.  &  M.  (Miss.)  217. 

Death  of  Vendor. —  Where  the  vendor  dies  the 
same  demand  must  be  made  of  his  heirs  and 
time  allowed  to  them,  before  suit  can  be  brought 
against  his  estate.  Fuller  v.  Williams,  7  Cow. 
(N.  Y.)  S3- 

5.  Refusal  on  First  Demand.  —  Blood  v.  Good- 
rich, 9  Wend.  (N.  Y.)  68;  Foote  v.  West,  1 
Den.  (N.  Y.)  544.  See  also  Lutweller  v.  Lin- 
nell, 12  Barb.  (N.  Y.)  512;  Carpenter  v.  Brown, 
6  Barb.  (N.  Y.)  147. 

6.  Rule  of  Evidence.  —  Pearsoll  v.  Frazer,  14 
Barb.  (N.  Y.)  564. 

7.  Tendev. —  See  supra,  this  section,  2.  Ten- 
der—  b.  Necessity  of — (4)  Waiver  and  Ex- 
cuse of  Tender —  (c)  Inability  to  Perform. 

8.  Inability  to  Perform. —  Baynes  v.  Bernhard, 
12  Ga.  150;  Field  v.  Martin,  49  Ga.  268; 
Blann  v.  Smith,  4  Blackf.  (Ind.)  517;  Bowen  v. 
Jackson,  8  Blackf.  (Ind.)  203  ;  Shaw  v.  Wilkins, 
8  Humph.  (Tenn.)  647.    See  also  Carpenter  v. 


Lockhart,  1  Ind.  435  ;  Tracy  v.  Gunn,  29  Kan. 
508. 

9.  Payment  Condition  Precedent. —  Sage  v. 
Ranney,  2  Wend.  (N.  Y.)  532. 

10.  Ignorance  of  Residence  No  Excuse  —  Sage 
v.  Ranney,  2  Wend.  (N.  Y.)  532. 

11.  Two  Demands  When  Time  Fixed. —  Connelly 
v.  Pierce,  7  Wend.  (N.  Y.)  129;  Hackett  v. 
Huson,  3  Wend.  (N.  Y.)  249 ;  Blood  v.  Good- 
rich, 9  Wend.  (N.  Y.)  68;  Dye  v.  Montague, 
it)  Wis.  18. 

12.  One  Demand  Only  Necessary. —  Carpenter 
v.  Brown,  6  Barb.  (N.  Y.)  147,  in  which  case 
it  was  doubted  whether  even  one  demand  is 
necessary.  See  also  Hill  v.  Samuel,  31  Miss. 
307- 

13.  As  to  Time  of  Tender  see  supra,  this  sec- 
tion, 2.  Tender  —  c.  Sufficiency  of  Tender  — 
(1)  As  to  Time. 

14.  Reasonable  Time  Allowed  fflr  Teiformance  — 
Illinois.- — ■  Kime  v.  Kime,  41  111.  397. 

Iowa.  —  Dunbar  v.  Stickler,  45  Iowa  384. 
Maine.  —  Russell  v.  Copeland',  30  Me.  332  ; 
Sewall  v.  Wilkins,  14  Me.  168. 

Massachusetts.  —  Lowe  v.  Harwood,  139 
Mass.  133. 

Minnesota.  —  Porter  v.  Montgomery,  26 
Minn.  118;  Gregory  v.  Christian,  42  Minn.  304; 
McNamara  v.  Pengilly,  58  Minn.  353. 

Mississippi.  —  Hudson  v.  Watson,  26  Miss. 
357- 

Missouri.  —  Rose  v.  Perkins,  98  Mo.  253 ; 
Ragsdale  v.  Phelps,  90  Mo.  346. 

New  York.  —  Wells  v.  Smith,  2  Edw.  (N. 
Y.)  78 ;  Osborne  v.  Lawrence,  9  Wend.  (N.  Y.) 
135. 

See  also  Harper  v.  Johnson,  129  Ala.  296. 
Time  Fixed  in  the  Alternative. —  Where  a  bond 
for  conveyance  provided  that  the  vendor  should 
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But  no  more  than  a  reasonable  time  will  be  allowed.1 

A  Previous  Refusal  to  perform  does  not  deprive  the  party  refusing  of  a  reasonable 
time  in  which  to  perform,  should  he  change  his  mind.58 

What  is  Reasonable  Time.  —  A  reasonable  time  is  so  much  time  as  is  necessary 
to  do  what  is  required.3 

VI.  The  Deed  —  1.  In  General.  —  A  general  treatment  of  the  form  and 
sufficiency  of  deeds  will  be  found  elsewhere  in  this  work.4 

2.  Merger  of  Contract  —  a.  Stipulations  Covered  by  Deed. — The 
deed,  when  delivered  and  accepted,  is  generally  held  to  supersede  the  contract 
as  to  such  stipulations  in  the  contract  as  are  covered  by  the  deed.5 

b.  Stipulations  Not  Covered  by  Deed.  —  But  when  the  contract 
contains  stipulations  which  the  deed  does  not  cover,  the  authorities  are  in 
conflict  on  the  question  whether  the  deed  is  to  be  considered  as  superseding 
the  contract  as  to  these.  A  few  authorities  distinguish  between  stipulations 
of  the  purchaser  and  those  of  the  vendor,  holding  that,  as  a  rule,  the  former, 
if  not  covered  by  the  deed,  are  not  superseded  by  it,6  at  least  when  they 
relate  to  the  consideration  to  be  paid  for  the  property,  the  office  of  the  deed 
being  to  execute  the  agreements  on  the  part  of  the  vendor.7  Other  authori- 
ties make  no  such  distinction,  but  lay  down  the  general  rule  that  when  a  deed 
of  conveyance  is  made  and  accepted  pursuant  to  an  executory  contract  to  sell 
and  convey  land  containing  stipulations  of  which  the  conveyance  is  not  a 
performance,  the  question  whether  such  stipulations  are  surrendered  is  one  of 
intention;  and  in  the  absence  of  evidence  on  the  subject  there  is  no  presump- 
tion of  intention  to  give  up  those  benefirs  or  that  they  are  satisfied  by  the 
conveyance.8  Still  other  authorities,  and  these  are  the  most  numerous,  hold 
that  unless  fraud  or  mistake  is  shown  there  is  a  presumption  that  all  stipu- 


make  a  deed  "  within  one  year  from  date,  upon 
request,"  it  was  held  that  the  conveyance  should 
be  made  within  a  reasonable  time  after  request, 
and  that  the  vendor  did  not  have  after  the 
whole  year  in  which  to  perform.  Brown  v. 
Clough,  39  Me.  566. 

Parties  Must  Act  Reasonably.  —  Where  by 
agreement  of  parties  the  conveyance  is  to  be 
made  on  payment  of  one  dollar,  the  last  instal- 
ment of  the  price,  and  where  the  plat  of  the 
land  is  recorded  by  the  vendor,  the  vendor  may 
refuse  to  record  the  plat  for  a  reasonable  time 
only.  Nine  years  is  enough  to  give  the  vendee, 
on  payment  of  one  dollar,  the  absolute  right  to 
a  conveyance.    Isaacs  v.  Bardon,  114  Wis.  142. 

Agreements  to  Make  Further  Payments  on  a 
Resale.  —  The  rule  that  the  contract  must  be 
performed  in  a  reasonable  time  does  not  apply 
to  a  case  where  the  purchaser  agrees  to  make 
further  payments  on  a  resale.  In  such  case  he 
is  not  bound  to  sell  at  a  sacrifice.  Carson  v. 
Cochran,  9  Phila.  (Pa.)  21,  29  Leg.  Int.  (Pa.) 
308.  But  see  Cook  v.  Arnold,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  343- 

Demand  for  Interest. —  Where  a  condition  in 
the  deed  makes  interest  on  the  purchase  price 
payable  annually  "  if  required  or  demanded  "  it 
was  held  that  a  reasonable  time  should  be  al- 
lowed after  demand  in  which  to  make  payment. 
Dunbar  v.  Stickler,  45  Iowa  384. 

1.  Only  Reasonable  Time. —  Harding  v.  Olson, 
177  111.  298. 

2.  Previous  Refusal  to  Perform.  —  Porter  v. 
Montgomery,  26  Minn.  118. 

3.  What  Is  Reasonable  Time. —  Sewall  v.  Wil- 
kins,  14  Me.  168.  See  also  Porter  v.  Mont- 
gomery, 26  Minn.  118. 

4.  See  the  title  Deeds,  vol.  9,  p.  87. 


5.  Merger  of  Stipulations  Covered  by  Deed.  — 
Laflin  v.  Howe,  112  111.  253;  Schoonmaker  v. 
Hoyt,  148  N.  Y.  425. 

6.  Stipulations  Distinguished. —  See  Morris  v. 
Whitcher,  20  N.  Y.  46,  explaining  Bogart  v. 
Burkhalter,  1  Den.  (N.  Y.)  125. 

Agreement  to  Erect  Building  and  Wot  to  Erect 
a  Nuisance. —  An  agreement  in  the  contract  to 
the  effect  that  the  vendee  would  erect  a  brick 
dwelling  house  on  the  land  and  that  he  would 
not  erect  thereon  any  building  which  should  be 
a  nuisance  to  the  vicinity,  was  held  not  merged 
in  the  deed.  Bogart  v.  Burkhalter,  1  Den.  (N. 
Y.)  125. 

7.  Stipulation  Relating  to  Consideration.  — 
Brumbaugh  v.  Chapman,  45  Ohio  St.  368,  ex- 
plaining Reid  v.  Sycks,  27  Ohio  St.  285.  And 
see  Sage  v.  Truslow,  88  N.  Y.  240 ;  Conklin  v. 
Hancock,  67  Ohio  St.  455. 

A  Covenant  of  the  Purchaser  to  Pay  Off  a  Mort- 
gage on  the  land  was  held  not  merged  in  the 
deed  which  was  silent  as  to  such  covenant. 
Reid  v.  Sycks,  27  Ohio  St.  285. 

8.  Merger  a  Question  of  Intention. —  German- 
American  Real  Estate  Co.  v.  Starke,  84  Hun 
(N.  Y.)  430;  Davis  v.  Lottich,  46  N.  Y.  393; 
Murdock  v.  Gilchrist,  52  N.  Y.  247;  Smith  v. 
Holbrook,  82  N.  Y.  567 ;  Disbrow  v.  Harris. 
122  N.  Y.  362;  Schoonmaker  v.  Hoyt,  148  N. 
Y.  430.  And  see  Morris  v.  Whitcher,  20  N. 
Y.  41,  which  overrules  Carr  v.  Roach,  2  Duer 
(N.  Y.)  24,  and  explains  Witbeck  v.  Waine,  16 
N.  Y.  532,  Howes  v.  Barker,  3  Johns.  (N.  Y.) 
506,  and  Houghtaling  v.  Lewis,  10  Johns.  (N. 
\.)  297. 

Stipulation   for  Possession. —  A  stipulation  in 
the  contract  that  the  vendor  should  retain  pos- 
session of  the  premises  beyond  the  period  when 
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lations  prior  to  the  delivery  and  acceptance  of  the  deed  are  merged  in  it,1 
though  a  few  of  these  expressly  hold  that  the  presumption  is  prima  facie  only 
and  may  be  rebutted  by  evidence  showing  that  as  a  matter  of  fact  the  parties 
did  not  intend  such  a  merger.2 

Stipulations  Made  After  the  Deed  Is  Executed  and  before  its  delivery  are  not  merged 
in  the  deed.3 

3.  By  Whom  Made.  —  It  is  generally  held  that  unless  the  contract  expressly 
provides  that  the  deed  shall  be  made  by  a  third  person,4  it  must  be  made  by 
the  vendor  himself,5  even  though  the  words  of  the  contract  are  that  the  vendor 
shall  execute  the  deed  or  cause  it  to  be  executed.6  It  has  been  held,  how- 
ever, that  while  a  purchaser  is  not  obliged  to  accept  a  deed  from  a  third 
person  instead  of  from  the  vendor,  where  the  contract  calls  for  a  deed  with 
covenants,7  he  cannot,  when  the  contract  does  not  call  for  covenants,  refuse 
to  accept  a  quitclaim  deed  from  a  third  person  which  conveys  all  the  interest 


the  conveyance  was  made  was  held  not  merged 
in  the  deed  which  contained  no  reference  to 
such  stipulation.     Davis  v.  Lottich,  46  N.  Y. 

393- 

Covenant  to  Put  Purchaser  in  Possession.  —  A 

covenant  contained  in  the  contract  to  put  the 
purchaser  in  full  possession  of  the  land  on  the 
execution  of  the  deed,'  except  as  against  the 
vendor's  own  privilege  of  occupancy  for  a  cer- 
tain time  thereafter,  was  held  not  to  have  been 
merged  in  the  deed.  German-American  Real 
Estate  Co.  v.  Starke,  84  Hun  (N.  Y.)  430. 

1.  Merger  Presumed — Alabama.  —  Frederick 
v.  Youngblood,  19  Ala.  680;  Carter  v.  Beck,  40 
Ala.  606. 

Colorado.  — ■  Keator  v.  Colorado  Coal,  etc., 
Development  Co.,  3  Colo.  App.  188. 

Georgia.  —  Ellis  v.  Lockett,  100  Ga.  719. 

Indiana.  —  Tyler  v.  Anderson,  106  Ind.  185; 
Chaplin  v.  Baker,  124  Ind.  385  ;  Williams  v. 
Frybarger,  9  Ind.  App.  558. 

Iowa.  —  Davenport  v.  Whisler,  46  Iowa 
287. 

Maryland.  — ■  Smith   v.   Chaney,   4   Md.  Ch. 

246. 

Massachusetts.  —  Williams  v.  Hathaway,  19 
Pick.  (Mass.)  387. 

Minnesota.  —  Thwing  v.  Davison,  33  Minn. 
186;  Slocum  v.  Bracy,  55  Minn.  249. 

Pennsylvania.  —  Creigh  v.  Beelin,  1  W.  &  S. 
(Pa.)  83;  Cronister  v.  Cronister,  1  W.  &  S. 
(Pa.)  442;  Drinker  v.  Byers,  2  P.  &  W.  (Pa.) 
528;  Share  v.  Anderson,  7  S.  &  R.  (Pa.)  43; 
McKennan  v.  Doughman,  1  P.  &  W.  (Pa.)  417; 
Haggerty  v.  Fagan,  2  P.  &  W.  (Pa.)  533  ;  Jones 
v.  Wood,  16  Pa.  St.  25  ;  Richardson  v.  Gosser,  26 
Pa.  St.  335;  Shontz  v.  Brown,  27  Pa.  St.  131; 
Colvin  v.  Schell,  1  Grant.  Cas.  (Pa.)  226. 

Wisconsin.  —  Young  v.  Lego,  36  Wis.  394. 

In  Thwing  v.  Davison,  33  Minn.  186,  the 
court  says :  "  Generally,  where  there  is  an  ex- 
ecutory contract  (and  the  rule  has  been  most 
frequently  applied  to  contracts  for  the  con- 
veyance of  real  estate),  and  the  parties  per- 
form it,  doing  and  accepting  certain  acts,  or 
executing  and  accepting  certain  deeds  or  con- 
tracts, in  full  satisfaction  and  discharge  thereof, 
the  executory  contract  becomes  functus  officio, 
and  the  rights  of  the  parties  must  rest  upon 
the  acts  done,  or  contracts  made,  in  perform- 
ance of  their  original  contract.  And  if  such 
acts  or  contracts  vary  in  some  respects  from 
those  stipulated  for  in  the  executory  contract, 


the  presumption  is  that  the  parties  altered  their 
original  intention,  and  that  the  acts  done  or 
contracts  executed  in  performance  give  ex- 
pression to  the  final  purposes  of  the  parties. 
But  this  conclusive  effect  is  given  to  what  is 
done  in  performance  only  in  the  absence  of 
fraud  or  mistake.  If  one  of  the  parties  has 
been  led  by  fraud,  or  mutual  mistake  of  fact, 
clearly  shown,  to  do  or  accept  what  the  exec- 
utory contract  did  not  call  for,  the  courts  will 
give  relief  as  in  other  cases  of  fraud  or  mis- 
take." 

A  Provision  for  the  Payment  of  Taxes  by  the 
Purchaser  pending  the  execution  of  the  deed 
was  held  to  be  merged  in  said  deed  on  its 
execution,  preventing  the  vendor,  who  had  paid 
them,  from  reimbursement.  Keator  v.  Colo- 
rado Coal,  etc.,  Development  Co.,  3*  Colo.  App. 
188. 

Variance  Between  Deed  and  Contract.  —  Where 
the  warranty  in  the  deed  is  different  from  that 
contracted  for,  the  contract  is  merged  in  the 
deed.     Ellis  v.  Lockett,  100  Ga.  719. 

2.  Presumption  Not  Conclusive.  —  Drinker  v. 
Byers,  2  P.  &  W.  (Pa.)  528;  Close  v.  Zell,  141 
Pa.  St.  390.  And  see  Brown  v.  Moorhead,  8 
S.  &  R.  (Pa.)  569;  Lehman  v.  Paxton,  7  Pa. 
Super.  Ct.  259.* 

A  Guaranty  of  Title  executed  and  delivered  by 
a  vendor  to  a  vendee  is  not  merged  in  a  sub- 
sequent deed  of  conveyance  which  contained 
only  a  special  warranty.  Drinker  v.  Byers,  2 
P.  &  W.  (Pa.)  528;  Close  v.  Zell,  141  Pa.  St. 
390,  28  W.  N.  C.  (Pa.)  277. 

3.  Stipulation  Made  After  Deed  Executed.  — 
Remington  v.  Palmer,  62  N.  Y.  31.  In  this 
case  the  vendor  promised  that  if  the  vendee 
would  accept  the  deed  and  satisfy  the  purchase 
price  he  would  pay  an  assessment  on  the  prop- 
erty when  due. 

4.  Stipulation  for  Deed  of  Third  Party.  —  Car- 
penter v.  Bailey,  17  Wend.  (N.  Y.)  244. 

5.  Deed  of  Vendor  Required.  —  Hussey  v. 
Roquemore,  27  Ala.  282 ;  Rudd  v.  Savelli,  44 
Ark.  145;  Crabtree  v.  Levings,  53  111.  526; 
Steiner  v.  Zwickey,  41  Minn.  448. 

6.  Gaar  v.  Lockridge,  9  Ind.  92 ;  Miner  v. 
Hilton,  15  N.  Y.  App.  Div.  55. 

7.  Stipulation  for  Covenants.  —  Meyers  v. 
Markham,  90  Minn.  230.  And  see  Bigler  v. 
Morgan,  77  N.  Y.  312,  where  it  was  held  that 
a  covenant  of  warranty  from  a  third  person 
did  not  satisfy  the  contract. 
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the  vendor  had  at  the  time  of  the  making  of  the  contract.1 

4.  Covenants  —  a.  In  General.  —  A  general  treatment  of  covenants  in 
deeds  will  be  found  elsewhere  in  this  work.2 

b.  Absence  of  Stipulation  in  Contract.  —  When  the  contract  does 
not  stipulate  for  covenants  in  the  deed,  some  of  the  authorities  hold  that  no 
covenants  are  necessary,3  but  that  a  quitclaim  deed  satisfies  it.4  By  the 
weight  of  authorities,  however,  the  purchaser,  notwithstanding  nothing  is 
said  in  the  contract  regarding  covenants,  is  entitled  to  a  deed  with  covenants.5 

Kind  of  Covenants  Required.  —  Authorities  holding  that  the  purchaser  is  entitled 
to  a  deed  with  covenants  differ  as  to  the  kind  of  covenants  he  is  entitled  to. 
Some  hold  that  he  is  entitled  to  a  covenant  of  general  warranty ; 6  others  that 
he  is  entitled  to  a  covenant  of  special  warrant)';7  and  still  others  that  he  is 
entitled  to  proper  or  customary  covenants,8  the  question  of  what  are  customary 
covenants  being  determined  by  the  lex  rei  sit ce  9 

Vendor  Selling  in  Official  Capacity. —  In  NortJi  Carolina,  where  the  vendor  must 
ordinarily  give  a  deed  with  covenants  of  general  warranty,  it  is  held  that  there 
is  an  exception  in  case  the  vendor  is  selling  not  for  his  own  benefit  but  in  an 
official  capacity  as  trustee  or  mortgagee.  It  is  then  sufficient  to  give  a  special 
warranty  that  he  has  done  no  act  since  the  title  vested  in  him  to  impair  or 
affect  it.10 

c.  Express  Stipulations  in  Contract  —  in  General.  —  The  contract 
sometimes  expressly  stipulates  for  covenants  in  the  deed.11 


1.  Quitclaim    Deed    from    Third    Person.  — 

Meyers  v.  Markham,  90  Minn.  230,  distinguish- 
ing McNamara  v.  Pengilly,  64  Minn.  543. 

2.  See  the  title  Covenants,  vol.  8,  p.  43. 
8.   No   Covenants   Necessary.  —  Lounsbery  v. 

Locander,  25  N.  J.  Eq.  554;  Thayer  v.  Torrey, 
37  N.  J.  L.  339;  Fuller  v.  Hubbard,  6  Cow.  (N. 
Y.)  13;  Delavan  v.  Duncan,  49  N.  Y.  487; 
Gazley  v.  Price,  16  Johns.  (N.  Y.)  267. 

Agreement  to  Execute  a  Deed  is  satisfied  by 
executing  a  deed  without  warranty  or  cove- 
nants. Van  Eps  v.  Schenectady,  12  Johns.  (N. 
Y.)  436. 

4.  Quitclaim  Deed.  —  Bagley  v.  Fletcher,  44 
Ark.  153;  Butterfield  v.  Smith,  11  111.  485; 
Morgan  v.  Clayton,  61  111.  35;  Rowe  v.  Beckett, 
30  Ind.  154;  Kyle  v.  Kavanagh,#i03  Mass.  356; 
Ketchum  v.  Evertson,  13  Johns.  (N.  Y.)  359; 
Pugh  v.  Chesseldine,  11  Ohio  109. 

5.  Deed  with  Covenants.  —  See  cases  cited  in 
the  notes  below. 

6.  Covenant  of  General  Warranty  —  Arkansas. 
—  Witter  v.  Biscoe,  13  Ark.  422. 

Kentucky.  —  Hedges  v.  Kerr,  4  B.  Mon. 
(Ky.)  528;  Andrews  v.  Word,  17  B.  Mon. 
(Ky.)  518;  Vanada  v.  Hopkins,  1  J.  J. 
Marsh.  (Ky.)  293;  Fleming  v.  Harrison,  2 
Bibb  (Ky.)  171;  Gaither  v.  O'Doherty,  (Ky. 
1889)  12  S.  W.  Rep.  306. 

Missouri.  —  Herryford  v.  Turner,  67  Mo. 
296. 

North  Carolina.  —  Faircloth  v.  Isler,  75  N. 
Car.  551. 

Texas.  —  Vardeman  v.  Lawson,  17  Tex.  10. 

Virginia.  —  Goddin  v.  Vaughn,  14  Gratt. 
(Va.)  102;  Hoback  v.  Kilgores,  26  Gratt.  (Va.) 
442. 

West  Virginia.  —  Tavenner  v.  Barrett,  21  W. 
Va.  681. 

A  Contract  for  a  Clear  Title  entitles  the  pur- 
chaser to  a  conveyance  with  general  warranty. 
Kenny  v.  Hoffman,  31  Gratt.  (Va.)  442. 

A.  Contract  for  a  Good  and  Sufficient  Deed  im- 


plies a  deed  with  covenant  of  warranty.  Tre- 
main  v.  Liming,  Wright  (Ohio)  644.  And  see 
Siiouse  v.  Doane,  99  Fla.  95. 

A  Contract  for  a  Lawful  Title  binds  the  vendor 
to  convey  with  general  covenants  of  warranty. 
Clark  v.  Redman,  1  Blackf.  (Ind.)  380. 

A  Contract  for  a  Good  Bona  Fide  Title  or  Deed 
implies  a  deed  with  warranty,  binding  not  only 
the  vendor  but  his  representatives  to  the  extent 
of  assets  descended.  Holman  v.  Criswell,  15 
Tex.  394. 

A  Contract  for  a  Sufficient  Conveyance  of  Land 

is  satisfied  by  a  deed  with  a  covenant  of  gen- 
eral warranty.     Clark  v.  Lyons,  25  111.  105. 

7.  Covenant  of  Special  Warranty.  —  Espy  v. 
Anderson,  14  Pa.  St.  308;  Cadwalader  v.  Tryon, 
37  Pa.  St.  318;  Lloyd  v.  Farrell,  48  Pa.  St.  73. 

8.  Customary  Covenants.  —  Church  v.  Brown, 
1 5  Ves.  Jr.  262;  Dwight  v.  Cutler,  3  Mich.  566; 
Allen  v.  Atkinson,  21  Mich.  361  ;  Allen  v. 
Hazen,  26  Mich.  146;  Gault  v.  Van  Zile,  37 
Mich.  22;  Vardeman  v.  Lawson,  17  Tex.  10. 

Good  and  Sufficient  Deed.  —  An  agreement  to 
convey  by  a  good  and  sufficient  deed  means  a 
deed  with  the  usual  covenants.  Fleckten  v. 
Spicer,  63  Minn.  454. 

A  Contract  for  a  Deed  of  Conveyance  in  Fee  of 
the  Legal  Title  means  a  "  good  and  sufficient  " 
conveyance  with  the  usual  covenants  of  the 
vendor  and  not  of  a  stranger.  Rudd  v.  Savelli, 
44  Ark.  145. 

9.  Lex  Rei  Sitae  Governs.  —  Gault  v.  Van 
Zile,  37  Mich.  22. 

In  Michigan  the  customary  deed  is  a  deed 
with  a  covenant  of  general  warranty.  Dwight 
v.  Cutler,  3  Mich.  566 ;  Allen  v.  Hazen,  26 
Mich.  142. 

10.  Vendor  Selling  in  Official  Capacity.  —  Fair- 
cloth  v.  Isler,  75  N.  Car.  551. 

11.  Express  Stipulations.  —  See  cases  cited  in 
the  notes  below. 

Full  Covenants.  —  A  stipulation  for  the  con- 
veyance of  land  "  by  a  good  and  indefeasible 
702  ■  Volume  XXIX. 


Eights  and  Liabilities         VENDOR  AND  PURCHASER.  on  Contract  of  Sale. 


Covenant  of  Warranty.  —  It  often  happens  that  the  contract  stipulates  for  a 
warranty  deed.1  Such  a  contract  has  been  variously  interpreted.  Thus,  it 
has  been  held  that  it  calls  for  a  deed  with  full  covenants,2  for  a  deed  with 
the  usual  covenants  of  seizin  and  against  incumbrances,3  for  a  deed  containing 
a  covenant  of  quiet  enjoyment,4  and  for  a  deed  with  a  covenant  of  special 
warranty.5 

Deed  Clear  of  Incumbrances.  —  A  contract  for  a  deed  clear  of  all  incumbrances 
entitles  the  purchaser  to  a  deed  with  a  covenant  against  incumbrances.6 

Usual  Covenants.  —  Under  a  contract  to  convey  by  deed  with  usual  covenants, 
the  grantee  is  entitled  to  covenants  of  seizin,  of  right  to  convey,  against 
incumbrances,  of  quiet  enjoyment,  and  of  warranty.7 

VII.  Rights  and  Liabilities  Aeising  Out  or  Conteact  of  Sale  —  1.  As 
Between  Vendor  and  Purchaser  —  a.  Nature  of  the  Relation  —  (i)  At 
Law.  —  Upon  the  making  of  a  contract  for  the  sale  of  real  estate  the  relations 
of  the  parties  in  a  court  of  law  are  unchanged.  The  vendor  still  has  the  legal 
title  to  the  land,  and  the  purchaser  retains  the  purchase  price.8 

(2)  In  Equity.  —  But  in  equity  a  far  different  conclusion  is  reached. 
Though  there  is  some  disagreement  in  the  cases  as  to  the  exact  nature  of  the 
relation,  some  comparing  it  to  the  state  of  affairs  created  by  an  equitable 
mortgage  and  others  doubting  this  doctrine,9  the  great  weight  of  authority  is 
to  the  effect  that  as  soon  as  there  exists  a  valid  contract  for  the  sale  of  real 
estate,  the  vendor  becomes,  to  a  limited  extent  at  least,  a  trustee  for  the 
purchaser  of  the  estate  sold,  and  the  purchaser  a  trustee  of  the  purchase 
money  for  the  vendor.10  The  way  in  which  this  doctrine  is  applied  will  appear 
in  the  following  sections. 


inheritance  in  fee  simple,"  means  a  deed  with 
full  covenants.     Linn  v.  Barkey,  7  Ind.  69. 

1.  Warranty  Deed.  —  Bruner  v.  Diamond,  65 
111.  App.  476;  Junk  v.  Barnard,  99  Ind.  137; 
People's  Sav.  Bank  Co.  v.  Parisette,  68  Ohio 
St.  450. 

2.  Full  Covenants.  —  In  Bethell  v.  Bethell,  92 
Ind.  318,  the  court  said:  "The  law  of  this 
state  is  that  an  executory  contract  for  a  gen- 
eral warranty  deed  calls  for  a  deed  with  full 
covenants." 

8.  Usual  Covenants  of  Seizin  and  Against  In- 
cumbrances. —  Bowen  v.  Thrall,  28  Vt.  382. 

4.  Covenant  of  Quiet  Enjoyment. —  In  Wilsey 
v.  Dennis,  44  Barb.  (N.  Y.)  354,  the  court 
says  :  "  The  deed  tendered  contained  the  com- 
mon covenant  of  warranty.  It  was  a  cove- 
nant for  quiet  enjoyment.  That  is  what  is 
always  understood,  certainly  by  the  popular 
mind,  by  the  term  warranty  deed." 

5.  Special  Warranty.  — ■  Withers  v.  Baird,  7 
Watts  (Pa.)  227;  Payne  v.  Echols,  (Pa.  1888) 
15  Atl.  Rep.  895. 

6.  Covenant  Against  Incumbrances.  —  Bryant 
v.  Wilson,  71  Md.  440. 

7.  Usual  Covenants.  —  Wilson  v.  Wood,  17  N. 
J.  Eq.  216.  In  this  case  the  court  said:  "  The 
authorities  agree  that  all  these  covenants,  ex- 
cept the  last,  are  usual  covenants  in  a  con- 
veyance of  the  fee.  In  lieu  of  the  covenant  of 
warranty  the  usual  covenant  in  England  is  a 
covenant  for  further  assurance." 

A  stipulation  on  the  part  of  the  vendors,  in 
an  executory  contract  of  sale,  that  they  will 
make  or  cause  to  be  made  to  the  purchaser, 
"  a  good  and  sufficient  deed  or  other  convey- 
ance or  conveyances  in  the  law  for  conveying 
and  assuring "  the  property  to  the  purchaser, 
"  which  deed  or  deeds  shall  contain  the  usual 


full  covenants  and  warranty  of  title  of  the 
premises  to  the  party  of  the  second  part,  free 
and  clear  of  all  liens  and  incumbrances  what- 
soever," binds  them  to  deliver  deed*  contain- 
ing covenants  equivalent,  in  extent  and  opera- 
tion, to  the  covenants  of  seizin,  freedom  from 
incumbrances,  and  general  warranty.  Mc- 
Kleroy  v.  Tulane,  34  Ala.  78. 

8.  Eule  at  Law.  —  Young  v.  Latham,  132  Ala. 
341  ;  Smith  v.  Gordon,  136  Ala.  495.  And  see 
the  cases  cited  infra,  this  section,  1.  b.  Right  to 
Possession. 

9.  As  to  Effect  of  Agreement  for  Sale  of  Land 
Constituting  Equitable  Mortgage,  see  the  title 

Equitable  Mortgages,  vol.  ir,  p.  129  et  seq. 

10.  Trust  Eelation  —  England.  —  Lysaght  v. 
Edwards,  2  Ch.  D.  499  ;  Pollexfen  v.  Moore,  3 
Atk.  273;  Bvrton  v.  Todd,  1  Swanst.  255; 
Birch  v.  Joy,  3  H.  L.  Cas.  565 ;  Ex  p.  Man- 
ning, 2  P.  Wins.  410;  White  v.  Nutt,  1  P.  Wms. 
61  ;  Acland  v.  Gaisford,  2  Madd.  28 ;  Dowson 
v.  Solomon,  1  Drew.  &  Sm.  1  ;  Clarke  v.  Ramuz, 
(1891)  2  Q.  B.  456;  Hadley  v.  London  Bank, 
3  De  G.  J.  &  S.  63  ;  Shaw  v.  Foster,  L.  R.  5  H. 
L.  321;  Seton  v.  Slade,  7  Ves.  Jr.  265;  Wood 
v.  Griffith,  1  Swanst.  56 ;  Raffety  v.  Schofield, 
(1897)  1  Ch.  937;  Egmont  v.  Smith,  6  Ch.  D. 
469 ;  Royal  Bristol  Permanent  Bldg.  Soc.  v. 
Bomash,  35  Ch.  u,  z?*- 

United  States.- — McKay  v.  Carrington,  1 
McLean  (U.  S.)  50 ;  Waddington  v.  Banks,  1 
Brock.  (U.  S.)  97;  Boone  v.  Chiles,  10  Pet.  (U. 
S.)  177. 

Alabama.  —  Love  v.  Butler,  129  Ala.  531; 
Micon  v.  Ashurst,  55  Ala.  607 ;  Hawkins  v. 
Merritt,  109  Ala.  261. 

Arkansas.  —  Whittington    v.     Simmons,  32 
Ark.  377;  Robertson  v.  Read,  52  Ark.  381. 
California.  —  Whittier  v.  Stege,  61  Cal.  238. 
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b.  Right  to  Possession  —  (i)  In  General.  —  The  general  rule  is  that  an 
executory  contract  for  the  sale  of  land  does  not  imply  a  right  on  the  part  of 
the  purchaser  to  enter  into  possession  before  the  time  fixed  for  completion.1 


Delaware.  —  Lofland  v.  Maull,  i  Del.  Ch. 
359.    See  also  Marvel  v.  Ortlip,  3  Del.  Ch.  9. 

Florida.  —  Holbrook  v.  Betton,  5  Fla.  99. 

Georgia.  —  Phinizy  v.  Guernsey,  1 1 1  Ga.  346. 

Illinois.  —  Baldwin  v.  Pool,  74  111.  97  ;  Smith 
v.  Price,  42  111.  399  ;  Lombard  v.  Chicago  Sinai 
Congregation,  64  111.  477. 

Iowa.  —  Mullin  v.  Bloomer,  11  Iowa  360. 

Maine.  —  Linscott  v.  Buck,  33  Me.  530. 

Maryland.  —  Bowie  v.  Berry,  3  Md.  Ch.  359; 
Worthington  v.  Lee,  61  Md.  530;  McRae  v. 
McRae,  78  Md.  270. 

Massachusetts.  —  Felch  v.  Hooper,  119  Mass. 
52. 

Michigan.  —  Wing  v.  McDowell,  Walk. 
(Mich.)  175. 

Minnesota. —  Chemedlin  v.  Prince,  15  Minn. 
331;  Smith  v.  Lytle,  27  Minn.  184. 

Mississippi. — -White  v.  Tucker,  52  Miss.  145; 
Strickland  v.  Kirk,  51  Miss.  795;  Bell  v.  Fla- 
herty, 45  Minn.  694. 

Missouri-  —  Block  v.  Morrison,  112  Mo.  351. 

Nebraska.  —  Jewett  v.  Black,  60  Neb.  173; 
Dorsey  v.  Hall,  7  Neb.  464.  See  also  Wehn  v. 
Fall,  55  Neb.  547. 

New  Jersey.  —  Crawford  v.  Berthoff ,  1  N.  J. 
Eq.  458;  Brown  v.  Norcross,  59  N.  J.  Eq.  427; 
Haughmout  v.  Murphy,  22  N.  J.  Eq.  531  ;  Force 
v.  Dutcher,  17  N.  J.  Eq.  165;  Miller  v.  Miller, 
25  N.  J.  Eq.  354. 

New  York.  —  Bostwick  v.  Beach,  105  N.  Y. 
661  ;  Haffey  v.  Lynch,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  256  ;  Moore  v.  Burrows,  34  Barb. 
(N.  Y.)  173  ;  McCarty  v.  Myers,  5  Hun  (N.  Y.) 
83  ;  Wagstaff  v.  Marcy,  (Supm.  Ct.  Tr.  T.)  25 
Misc.  (N.  Y.)  121  ;  Williams  v.  Haddock,  145 
N.  Y.  144;  McKechnie  v.  Sterling,  48  Barb. 
(N.  Y.)  330. 

North  Carolina.  —  Derr  v.  Dellinger,  75  N. 
Car.  300 ;  Suepson  v.  Rouse,  65  N.  Car.  34 ; 
Scarlett  v.  Hunter,  3  Jones  Eq.  (56  N.  Car.) 
84 ;  Taylor  v.  Kelly,  3  Jones  Eq.  (56  N.  Car.) 
240. 

North  Dakota.  —  Nearing  v.  Coop,  6  N.  Dak. 
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Ohio.  —  Stauffer  v.  Eaton,  11  Ohio  322. 

Oklahoma.  —  Dunn  v.  Yakish,  10  Okla.  388. 

Oregon.  —  Sievers  v.  Brown,  34  Oregon  454. 

Pennsylvania.  —  Siter's  Appeal,  26  Pa.  St. 
178;  Wykoff  v.  Wykoff,  3  W.  &  S.  (Pa.)  481; 
Frick's  Appeal,  101  Pa.  St.  485  ;  Singer  v.  Solo- 
mon, 8  Pa.  Dist.  402 ;  Reed  v.  Lukens,  44  Pa. 
St.  200. 

South  Carolina.  —  Blackwell  v.  Ryan,  21  S. 
Car.  112. 

Tennessee.  —  Mayfield  v.  Seawell,  Cooke 
(Tenn.)  437.  See  also  Q,:aggs  v.  Kelly,  (Tenn. 
Ch.  1897)  42  S.  vV.  Rep.  275. 

Texas.  —  Wright  v.  Thompson,  14  Tex.  558. 

As  to  Whether  the  Relation  May  Be  That  of 
Landlord  and  Tenant,  see  infra,  this  section, 
1.  b.  Right  to  Possession,  and  references  there 
given. 

Acceptance  of  Conveyance  of  Part.  —  Upon  pay- 
ment of  all  the  purchase  price  the  vendee  is  the 
equitable  owner  of  the  land,  and  the  fact  that 
he  accepts  a  conveyance  from  a  part  owner  does 


not  prevent  him  from  demanding  the  rest. 
Lamore  v.  Frisbie,  42  Mich.  186. 

Rule  in  Louisiana.  —  By  the  Rev.  Civ.  Code 
of  Louisiana,  art.  2456,  the  land  becomes  the 
property  of  the  purchaser  from  the  moment  of 
the  sale,  although  the  vendor  remains  in  pos- 
session and  the  price  has  not  been  paid.  There- 
fore an  agent  employed  to  sell  land  for  the 
vendor,  who  finds  out  after  the  making  of  the 
contract  that  the  land  contains  more  acr.es 
than  was  supposed,  is  under  no  duty  to  disclose 
such  fact  to  his  principal.  Teal  v.  McKnight, 
no  La.  256. 

As  to  Contract  of  Sale  Working  an  Equitable 
Conversion,  see  the  title  Conversion  and  Re- 
conversion, vol.  7,  pp.  471,  475,  476.  See  also 
an  excellent  opinion  by  Jessel,  M.  R.,  in  Ly- 
saght  v.  Edwards,  2  Ch.  D.  499,  and  the  follow- 
ing cases :  McKay  v.  Carrington,  1  McLean 
(U.  S.)  50;  Love  v.  Butler,  129  Ala.  531; 
Marvel  v.  Ortlip,  3  Del.  Ch.  9 ;  Holbrook  v. 
Betton,  5  Fla.  99  ;  Miller  v.  Miller,  25  N.  J.  Eq. 
354;  Wagstaff  v.  Marcy,  (Supm.  Ct.  Tr.  T.)  25 
Misc.  (N.  Y.)  121  ;  Williams  v.  Haddock,  145 
N.  Y.  144;  Moore  v.  Burrows,  34  Barb.  (N.  Y.) 
173;  Adams  v.  Green,  34  Barb.  (N.  Y.)  176. 

1.  No  Right  to  Possession  —  England.  —  Doe 
v .  Miller,  5  C.  &  P.  595,  24  E.  C.  L.  470 ;  Ac- 
land  v.  Gaisford,  2  Madd.  28 ;  Right  v.  Beard, 
13  East  210;  Clark  v.  Ramuz,  (1891)  2  Q.  B. 
4S6. 

United  States.  —  Burnett  v.  Caldwell,  9  Wall. 
(U.  S.)  290. 

Alabama.  —  Chapman  v.  Glassell,  13  Ala.  50. 
But  see  Reid  v.  Davis,  4  Ala.  83. 

California.  —  Gates  v.  McLean,  70  Cal.  42 ; 
Gaven  v.  Hagen,  15  Cal.  208. 

Delaware.  —  Marvel  v.  Ortlip,  3  Del.  Ch.  9. 
Illinois.  —  Williams  v.  Forbes,  47  111.  148. 
Indiana. —  Doe  v.  Brown,  7  Blackf.  (Ind.) 
142;   Wright  v.  Blachley,  3  Ind.  101  ;  Krate- 
mayer  v.  Brink,  17  Ind.  509;  Holmes  v.  Scho- 
field,  4  Blackf.  (Ind.)  171  ;  Griffin  v.  Rochester, 
96  Ind.  545 ;  Taylor  v.  M'Crackin,  2  Blackf. 
(Ind.)  260. 
Maine.  —  Niles  v.  Phinney,  90  Me.  122. 
Michigan.  —  Druse  v.  Wheeler,  22  Mich.  439. 
See  also  Moyer  v.  Scott,  30  Mich.  345. 

Minnesota.  —  Olson  v.  Minnesota,  etc.,  R. 
Co.,  89  Minn.  280. 

Montana.  —  Cartin  v.  Hammond,  10  Mont.  1. 
New  York.  —  Suffern  v.  Townsend,  9  Johns. 
(N.  Y.)  35 ;  Cooper  v.  Stower,  9  Johns.  (N. 
Y.)  331;  Ives  v.  Ives,  13  Johns.  (N.  Y.)  235; 
Spencer  v.  Tobey,  22  Barb.  (N.  Y.)  260  ;  Fagan 
v.  Scott,  14  Hun  (N.  Y.)  162;  Eggleston  v. 
New  York,  etc.,  R.  Co.,  35  Barb.  (N.  Y.)  162; 
Erwin  v.  Olmsted,  7  Cow.  (N.  Y.)  229 ;  Kel- 
logg v.  Kellogg,  6  Barb.  (N.  Y.)  116. 

North  Carolina.  —  Hook  v.  Fentress,  Phil. 
Eq.  (62  N.  Car.)  229 ;  Allen  v.  Taylor,  96  N. 
Car.  37. 

Oregon.  —  Lee  v.  Summers,  2  Oregon  260. 
Pennsylvania.  —  De  Bois  v.  Baum,  46  Pa.  St. 
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West  Virginia.  —  Hawkins  v.  Wilson,  1  W. 
Va.  117. 
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But  where  the  contract  is  silent  as  to  possession,  the  land  being  vacant,  and 
the  purchaser  has  paid  the  entire  consideration  and  fully  performed  on  his 
part,  and  where  all  that  remains  for  the  vendor  to  do  is  to  give  the  deed,  it 
seems  that  there  must  be  an  implied  agreement  or  license  that  the  purchaser 
may  at  once  take  possession.1 

(2)  Construction  of  Contract  as  to  Possession.  —  The  right  to  immediate 
possession  may,  of  course,  be  given  by  the  terms  of  the  contract,2  and  even 
if  the  contract  is  silent  as  to  possession,  the  right  thereto  may  be  inferred 
from  other  provisions.  Thus,  the  purchaser  will  have  the  right  to  immediate 
possession  if  he  agrees  to  make  improvements  and  set  out  trees,3  or  if  there 
be  a  provision  for  re-entry  by  the  vendor  in  case  of  default  and  for  recovery 
of  damages  for  waste,  etc.,1  or  for  the  purchaser's  holding  as  tenant  at  will 
in  case  of  default  in  payment.5 

Symbol  of  Possession.  —  The  delivery  of  a  key  by  a  vendor  to  a  purchaser  at 
the  conclusion  of  a  treaty  for  the  sale  of  property  is  a  symbol  indicative  of 
the  delivery  of  possession  of  the  premises  to  which  the  key  belongs.6 

(3)  Possession  After  Conveyance  Given. — After  the  conveyance  has  been 
executed  and  delivered  the  purchaser  has  the  right  to  possession,7  but  the 
fact  that  the  vendor  has  retained  possession  is  no  defense  to  an  action  for  the 
purchase  price,8  but  may  be  a  set-off  thereto.9 

(4)  Effect  of  Failure  to  Give  Possession.  —  If  the  purchaser  is  entitled  to 
possession  he  may  recover  damages,,  if  he  has  suffered  any,  for  being  kept  out 


The  Nature  of  the  Relation  between  the 
parties  has  already  been  discussed  in  this  and 
other  articles.  See  supra,  this  section,  a.  Na- 
ture of  Relation,  and  see  the  following  refer- 
ences : 

As  to  Nature  of  Relations  Between  Vendor  and 
Purchaser  After  Entry  by  Letter,  see  the  title 
Landlord  and  Tenant,  vol.  18,  p.  166  et  seq. 

As  to  Payment  of  Eent  by  Vendor  Remaining  in 
Possession,  or  by  Purchaser  Entering  under  Agree- 
ment to  Purchase,  see  the  title  Landlord  and 
Tenant,  vol.  18,  p.  267. 

As  to  Grantor  and  Purchaser  Remaining  in 
Possession  as  Tenant  at  Sufferance,  see  the  title 
Landlord  and  Tenant,  vol.  18,  p.  177  et  seq. 

As  to  Status  of  Purchaser  in  Possession  During 
Negotiations  for  Purchase,  see  the  titles  Land- 
lord and  Tenant,  vol.  18,  p.  185;  License, 
vol.  18,  p.  1134. 

Rights  of  Vendor  and  Purchaser  as  to  Bringing 
Ejectment  Against  Each  Other.  —  See  the  title 
Ejectment,  vol.  10,  p.  496  et  seq. 

As  to  Liability  of  Purchaser  under  Contract  to 
Purchase  to  an  Action  of  Unlawful  Detainer, 
see  the  title  Forcible  Entry  and  Detainer, 
vol.  13,  p.  767. 

1.  Implied  Agreement  as  to  Possession.  —  Mil- 
ler v.  Ball,  64  N.  Y.  286 ;  Sherman  v.  Savery, 
2  McCrary  (U.  S.)  107. 

2.  Possession  Given  by  Terms  of  Contract.  — 
Fitch  v.  Windram,  184  Mass.  68. 

Rights  of  Purchaser  in  Possession.  —  Where  the 
purchaser  has  been  let  into  possession  under 
the  contract,  he  has,  so  long  as  he  is  not  in  de- 
fault, the  right  to  the  free  use  and  enjoyment 
of  all  the  rents,  issues,  and  profits  without  hin- 
drance from  the  vendor.  Connally  v.  Hall,  84 
Ga.  198 ;  Baldwin  v.  Pool,  74  111.  97  ;  Stauffer 
v.  Eaton,  13  Ohio  322. 

3.  Agreement  to  Make  Improvement.  —  Corn- 
ing v.  Loomis,  in  Mich.  23.  See  also  Olson  v. 
Minnesota,  etc.,  R.  Co.,  89  Minn.  280. 
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And  the  vendor  himself  cannot  interfere  with 
his  possession  so  long  as  he  is  not  in  default. 
Connally  v.  Hall,  84  Ga.  198. 

4.  Provision  for  Re-entry  by  Vendor.  —  Martin 
v.  Scofield,  41  Wis.  167. 

5.  Purchaser  Holding  as  Tenant  at  Will.  — 
Irwin  v.  Askew,  74  Ga.  581  ;  Martin  v.  Scofield, 
41  Wis.  167. 

6.  Symbol  of  Possession,  —  Indiana  Cent.  Canal 
Co.  v.  State,  53  Ind.  575. 

7.  Right  to  Possession  After  Conveyance.  — 
Craggs  v.  Earls,  8  Okla.  462,  and  see  the  cases 
cited  supra,  this  subsection,  (1)  In  General. 

A  covenant  "  well  and  sufficiently  to  grant, 
assure,  and  convey "  imports  the  right  of  the 
purchaser  to  have  possession  at  the  time  of  de- 
livery of  the  conveyance.  Dech's  Appeal,  57  Pa. 
St.  467. 

Grantor  Holding  Over  After  Conveyance  Is 
Tenant  at  Sufferance.  —  See  Landlord  and 
Ienant,  vol.  18,  p.  177.  See  also  Hyatt  v. 
Wood,  4  Johns.  (N.  Y.)  150;  Wood  v.  Hyatt,  4 
Johns.  (N.  Y.)  313. 

8.  Defense  to  Action  for  Purchase  Price.  — 
Craggs  v.  Earle,  8  Okla.  462  ;  Webster  v.  Flem- 
ing, 73  111.  App.  234. 

It  is  no  defense  to  an  action  for  the  purchase 
price  that  the  vendee  has  not  been  put  in  pos- 
session when  it  appears  that  he  never  desired 
possession  and  could  have  obtained  possession 
at  any  time.    Home  v.  Rogers,  no  Ga.  362. 

Surrender  of  Possession. —  Where  the  vendor 
gives  a  bond  to  convey  on  payment  of  notes, 
and  the  vendee  takes  possession  and  fails  to 
pay  the  notes,  the  vendor  may  sue  thereon  even 
though  the  vendee  has  voluntarily  surrendered 
possession  to  him.  Niles  v.  Phinney,  90  Me. 
122,  See  also  Hart  v.  Stickney,  41  Wis. 
630. 

9.  Set-off  to  Action  for  Purchase  Price.  — 

Craggs  v.  Earls,  8  Okla.  462 ;  Patterson  v. 
Hulings,  10  Pa.  St.  506. 

705  Volume  XXIX. 


Bights  and  Liabilities 


VENDOR  AND  PURCHASER. 


on  Contract  of  Sale. 


of  possession,1  which  damages  will  generally  be  measured  by  the  amount  of 
rents  and  profits  accrued  during  the  time  possession  is  retained  by  the  vendor.* 
So  too  a  failure  to  put  the  purchaser  into  possession  in  accordance  with  the 
terms  of  the  contract  may  be  grounds  for  refusing  specific  performance.3 

c.  Estoppel  to  Deny  Vendor's  Title.  —  Hardly  any  proposition  is 
more  firmly  established  than  that  a  purchaser  in  possession  under  an  execu- 
tory contract  for  the  sale  of  real  estate  is  estopped  to  deny  his  vendor's  title, 
or,  as  it  is  sometimes  stated,  a  purchaser  cannot  keep  possession  of  the  land 
and  at  the  same  time  refuse  to  pay  for  it.4 


1.  Damages  for  Being  Kept  Out  of  Possession.  — 

Gedye  v.  Montrose,  26  Beav.  45  ;  Breathitt 
County  v.  Hargis,  (Ky.  1900)  59  S.  W.  Rep. 
743.  See  also  Nokes  v.  Kilmorey,  1  De  G.  & 
Sm.  444.  , 

2.  Eents  and  Profits  Recoverable.  —  Parsons 
v.  Lunsford,  (Ky.  1900$)  55  S.  W.  Rep.  885; 
Hibbard  v.  Smith,  17-  B.  Mon.  (Ky.)  52;  Shaw- 
han  v.  Long,  26  Iowa  488  ;  Wykoff  v.  Wykoff, 
3  W.  &  S.  (Pa.)  487 ;  Gilmore  v.  Hunt,  66  Pa. 
St.  321. 

3.  Grounds  for  Refusing  Specific  Performance.  — 

Tilley  v.  Thomas,  L.  R.  3  Ch.  61.  And  see 
generally  the  title  Specific  Performance,  vol. 
26,  p.  7. 

4.  Estoppel  to  Deny  Vendor's  Title — United 
States.  —  Burnett  v.  Caldwell,  9  Wall.  (U.  S.) 
290;  Heermans  v.  Schmaltz,  10  Biss.  (U.  S.) 
323;  Galloway  v.  Finley,  12  Pet.  (U.  S.)  264; 
Pintard  v.  Goodloe,  Hempst.  (U.  S.)  502,  19 
Fed.  Cas.  No.  11,171;  Peters  v.  Bowman,  98 
U.  S.  56.  See  also  Robertson  v.  Pickrell,  109 
U.  S.  608. 

Alabama.  —  Seabury  v.  Doe,  22  Ala.  207; 
Union  Stave  Co.  v.  Smith,  116  Ala.  416;  Strong 
v.  Waddell,  56  Ala.  471  ;  Potts  v.  Coleman,  67 
Ala.  221;  Munford  v.  Pearce,  70  Ala.  452; 
Tennessee,  etc.,  R.  Co.  v.  East  Alabama  R.  Co., 
75  Ala.  516;  Ware  v.  Dewberry,  84  Ala.  568; 
Meeks  v.  Garner,  93  Ala.  17. 

Alaska.  —  Malone  v.  Hoxsie,  1  Alaska  267. 

Arkansas.  —  Lewis  v.  Boskin,  27  Ark.  61; 
Shorman  v.  Eakin,  47  Ark.  351. 

California.  —  Coates  v.  Cleaves,  92  Cal.  427  ; 
Hicks  v.  Lovell,  64  Cal.  14;  Rhorer  v.  Bila,  83 
Cal.  51. 

Florida.  —  Sanford  v.  Cloud,  17  Fla.  557; 
Bush  v.  Adams,  22  Fla.  177.  See  also  Goodwin 
v.  Markwell,  37  Fla.  464. 

Georgia.  —  Hill  v.  Winn,  60  Ga.  337 ;  Beall 
v.  Doe,  48  Ga.  165  ;  Williams  v.  Cash,  27  Ga. 
507 ;  Harris  v.  Amoskeag  Lumber  Co.,  101  Ga. 
641. 

Illinois.  —  Tilghman  v.  Little,  13  111.  239; 
Lesher  v.  Sherwin,  86  111.  420.  But  see  Green 
v.  Dietrich,  114  111.  643. 

Indiana.  —  Patterson  v.  Doe,  8  Blackf.  (Ind.) 
237;  McCaslin  v.  State,  44  Ind.  151. 

Kentucky.  —  Doe  v.  Million,  4  J.  J.  Marsh. 
(Ky.)  395  ;  Harle  v.  McCoy,  7  J.  J.  Marsh. 
(Ky.)  318;  Kirk  v.  Taylor,  8  B.  Mon.  (Ky.) 
262;  Turner  v.  Thomas,  13  Bush  (Ky.)  518; 
Fowler  v.  Woodyard,  6  J.  J.  Marsh.  (Ky.)  606. 
See  also  Winlock  v.  Hardy,  4  Litt.  (Ky.)  272; 
Dubois  v.  Marshall,  3  Dana  (Ky.)  336. 

Louisiana.  —  Barrow  v.  Wright,  9  Rob.  (La.) 
522.  See  also  Lesassier  v.  Dashiell,  14  La. 
467. 

Massachusetts.  —  Towne  v.  Butterfield,  97 
Mass.  105. 


Michigan.  —  Wolf  v.  Holton,  92  Mich.  136; 
Curran  v.  Banks,  123  Mich.  594. 

Minnesota.  —  Mitchell  v.  Chisholm,  57  Minn. 
148;  Thompson  v.  Ellenz,  58  Minn.  301. 

Mississippi.  —  Hardeman  v.  Cowan,  10  Smed. 
&  M.  (Miss.)  486;  Champlin  v.  Dotson,  13 
Smed.  &  M.  (Miss.)  553;  Cromwell  v.  Craft,  47 
Miss.  44. 

Missouri.  —  Ash  v.  Holder,  36  Mo.  163; 
Smith  v.  Busby,  15  Mo.  387;  Harvey  v.  Morris, 
63  Mo.  475  ;  Pershing  v.  Canfield,  70  Mo.  140. 
See  also  Page  v.  Hill,  11  Mo.  149. 

New  Jersey.  —  Tindall  v.  Den,  21  N.  J.  L. 
651  ;  Wanser  v.  Messier,  29  N.  J.  L.  256. 

New  York.  —  Jackson  v.  Ayers,  14  Johns.  (N. 
Y.)  224;  Jackson  v.  Walker,  7  Cow.  (N.  Y.) 
637;  Jackson  v.  Spear,  7  Wend.  (N.  Y.)  401; 
Smith  v.  Babcock,  36  N.  Y.  167;  Fosgate  v. 
Herkimer  Mfg.,  etc.,  Co.,  12  Barb.  (N.  Y.)  352; 
Ingraham  v.  Baldwin,  9  N.  Y.  45  ;  Jackson  v. 
Hotchkiss,  6  Cow.  (N.  Y.)  401 ;  Whiteside  v. 
Johnson,  1  Wend.  (N.  Y.)  418;  Lewis  v.  Mc- 
Millen,  41  Barb.  (N.  Y.)  421  ;  Kirtz  v.  Peck, 
113  N.  Y.  222;  Gale  v.  Nixon,  6  Cow.  (N.  Y.) 
445- 

North  Carolina.  —  Love  v.  Edmonston,  1  Ired. 
L.  (23  N.  Car.)  152;  Dowd  v.  Gilchrist,  1 
Jones  L.  (46  N.  Car.)  353  ;  Farmer  v.  Pickens, 
83  N.  Car.  549;  Wilkins  v.  Suttles,  114  N.  Car. 
550;  Rountree  v.  Blount,  129  N.  Car.  25. 

Pennsylvania.  —  Jackson  v.  McGinness,  14 
Pa.  St.  331  ;  Congregation  v.  Miles,  4  Watts 
(Pa.)  146 ;  Allen  v.  Woods,  24  Pa.  St.  76.  See 
also  Treaston  v.  Fleisher,  7  W.  &  S.  (Pa.) 
137. 

•Tennessee.  —  Winnard  v.  Robbins,  3  Humph. 
(Tenn.)  614. 

Texas.  —  Baumgarten  v.  Smith,  37  Tex.  439; 
McPherson  v.  Johnson,  69  Tex.  484 ;  Lynch  v. 
Baxter,  4  Tex.  431.  See  also  Casey  v.  Hanrick, 
69  Tex.  44. 

Wisconsin.  —  Lawton  v.  Howe,  14  Wis.  241; 
Miller  v.  Larson,  17  Wis.  624;  Cutler  v.  Bab- 
cock, 79  Wis.  484 ;  Quinn  v.  Quinn,  27  Wis. 
168;  Lacy  v.  Johnson,  58  Wis.  414;  Mclndoe 
v.  Morman,  26  Wis.  588 ;  La  Crosse,  etc.,  R.  Co. 
v.  Seeger,  4  Wis.  268. 

As  to  Estoppel  of  Grantee  to  Deny  Grantor's 
Title,  see  the  title  Estoppel,  vol.  11,  p.  440. 

Possession  Not  Adverse  to  Vendor  if  Purchase 
Price  Unpaid.  —  See  the  title  Adverse  Posses- 
sion, vol.  1,  p.  799,  and  see  also  the  following 
cases  :  McLaren  v.  Irwin,  63  Ga.  275  ;  Fosgate 
v.  Herkimer  Mfg.,  etc.,  Co.,  12  Barb.  (N.  Y.) 
352  ;  Gudger  v.  Barnes,  4  Heisk.  (Tenn.)  570 ; 
James  v.  Patterson,  1  Swan  (Tenn.)  309 ;  Cor- 
der  v.  Dolin,  4  Baxt.  (Tenn.)  238. 

As  to  Possession  by  Vendor  After  Execution  of 
Conveyance  as    Adverse    Possession,    see  the 
title  Adverse  Possession,  vol.  1,  p.  818. 
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Qualifications  to  This  Doctrine.  —  To  this  general  rule  there  are  several  excep- 
tions, such  as  that  the  rule  does  not  apply  where  the  purchaser  has  not 
received  possession  from  the  vendor,1  or  has  surrendered  the  possession  once 
obtained.2  So  if  the  purchase  was  induced  by  fraud  3  or  if  the  vendor  has 
parted  with  his  title.4  A  distinction  has  also  been  made  to  the  effect  that 
if  the  contract  of  sale  is  for  any  reason  void,  the  rule  does  not  hold  good.5 

Acquisition  of  Adverse  Title.  —  It  follows  from  the  general  rule,  above  stated, 
that  the  purchaser  cannot  buy  in  an  adverse  title  and  set  it  up  against  his 
vendor,  and  he  may  claim  only  to  be  reimbursed  for  the  exact  amount  so 
expended.6    But  a  contrary  view  has  been  adopted  in  a  few  cases.7 

d.  Interest  and  Rents  and  Profits  —  (i)  Preliminary  Statement. — ■ 
The  question  as  to  the  liability  of  the  purchaser  for  interest  on  the  purchase 
money  is  one  of  considerable  difficulty,  and  there  is  much  confusion  in  the 
cases,  which  though  not  in  serious  conflict  as  to  the  rules  of  law,  often  fail  to 
distinguish  clearly  the  principles  from  which  these  rules  are  deduced.  It  is 
believed  that  the  following  propositions  will  be  found  to  state  correctly  the 
various  discriminations  that  have  been  made. 

(2)  In  General.  —  In  the  absence  of  special  agreements  the  rule  is  that 
from  the  time  fixed  for  completion  the  purchaser  is  liable  for  interest  on  the 
purchase  money  and  the  vendor  is  accountable  for  rents  and  profits.  The 
language  used  in  some  cases  would  seem  to  imply  that  since  the  relation 
between  the  parties  is  one  of  trust,8  the  purchaser  is  liable  for  interest  from 
the  date  of  the  contract;  but  the  law  is  well  settled  that  the  doctrine  referred 
to  does  not  extend  to  the  point  of  compelling  the  purchaser  to  pay  interest 
or  of  entitling  him  to  receive  the  rents,  before  the  time  fixed  for  completion.9 


1.  Possession  Not  Given  by  Vendor.  —  Blight 
v.  Rochester,  7  Wheat.  (U.  S.)  535 ;  Clee  v. 
Seaman,  21  Mich.  287;  Glen  v.  Gibson,  9  Barb. 
(N.  Y.)  634- 

2.  Surrender  of  Possession.  —  Heermans  v. 
Schmaltz,  10  Biss.  (U.  S.)  323 ;  Chiles  v. 
Bridges,  Litt.  Sel.  Cas.  (Ky.)  420 ;  Jackson  v. 
Spear,  7  Wend.  (N.  Y.)  401.  See  also  Smith 
v.  Babcock,  36  N.  Y.  167. 

3.  Purchase  Induced  by  Fraud.  —  Patterson  v. 
Doe,  8  Blackf.  (Ind.)  237.  See  also  Jackson  v. 
Ayers,  14  Johns.  (N.  Y.)  224. 

4.  Vendor  Parting  with  His  Title.  —  Beall  v. 
Doe,  48  Ga.  165. 

5.  Contract  Void.  —  James  v.  Patterson,  1 
Swan  (Tenn.)  309 ;  Baker  v.  Hale,  6  Baxt. 
(Tenn.)  46;  Gudger  v.  Barnes,  4  Heisk. 
(Tenn.)  570. 

6.  Acquisition  of  Adverse  Title  -  United  States. 
—  Galloway  v.  Finley,  12  Pet.  (U.  S.)  264;  Pin- 
tard  v.  Goodloe,  Hempst.  (U.  S.)  502,  19  Fed. 
Cas.  No.  11,171. 

Alabama.  —  Munford  v.  Pearce,  70  Ala.  452. 

Arkansas.  —  Lewis  v.  Boskin,  27  Ark.  61. 

Florida.  —  Sanford  v.  Cloud,  17  Fla.  557; 
Bush  v.  Adams,  22  Fla.  177. 

Georgia.  —  English  v.  English,  69  Ga.  636. 

Illinois.  —  Voris  v.  Thomas,  12  111.  442; 
Clancy  v.  Elliott,  14  111.  456. 

Iowa.  —  Hunt  v.  Rowland,  22  Iowa  53; 
Cowdry  v.  Cuthbert,  71  Iowa  733. 

Kentucky.  —  Kirk  v.  Taylor,  8  B.  Mon.  (Ky.) 
262. 

Louisiana.  —  Nicholson  v.  Sherard,  10  La. 
Ann.  533. 

Michigan.  —  Curran  v.  Banks,  123  Mich.  594. 

Mississippi.  —  Harper  v.  Reno,  Freem. 
(Miss.t  323;  Hardeman  v.  Cowan,  10  Smed.  & 
M.  (Miss.)  486;  Champlin  v.  Dotson,  13  Smed. 


&  M.  (Miss.)  553;  Hill  v.  Samuel,  31  Miss. 
307- 

Missouri.  —  Ash  v.  Holder,  36  Mo.  163. 
Pennsylvania.  —  Renshaw  v.  Gans,  7  Pa.  St. 
117. 

Tennessee.  —  Madows  v.  Hopkins,  Meigs 
(Tenn.)  181. 

Virginia.  —  Roller  v.  Effinger,  88  Va.  641. 

7.  Contrary  View.  —  Green  v.  Dietrich,  114 
111.  643;  Seeberger  v.  Weinberg,  151  111.  369; 
Clement  v.  Evans,  15  111.  92;  Bullock  v.  Beemis, 
3  A.  K.  Marsh.  (Ky.)  285  ;  Ragsdale  v.  Phelps, 
90  Mo.  346. 

8.  Trust  Relations.  —  See  supra,  this  subsec- 
tion, a.  Nature  of  the  Relation. 

9.  Interest  from  Time  Fixed  for  Completion  — 
England.  —  Monro  v.  Taylor,  3  Macn.  &  G. 
713:  Paton  v.  Rogers,  6  Madd.  256;  Regent's 
Canal  Co.  v.  Ware,  23  Beav.  575  ;  Acland  v. 
Gaisford,  2  Madd.  28 ;  Burnell  v.  Brown,  Jac. 
&  W.  168.  See  also  Portman  v.  Mill,  8  L.  J. 
Ch.  161. 

United  States.  —  Curtis  v.  Innerarity,  6  How. 
(U.  S.)  146. 

Indiana.  —  Conwell  v.  Claypool,  8  Blackf. 
(Ind.)  124. 

lozi'a.  —  Shawhan  v.  Long,  26  Iowa  488. 
Louisiana.  —  Daquip  v.  Coiron,  3  La.  387.. 
Michigan.  —  Covell  v.  Cole,  16  Mich.  223. 
Neiv  York.  —  Bostwick  v.  Beach,  103  N.  Y. 
414. 

Pennsylvania.  —  Singer  v.  Solomon,  8  Pa. 
Dist.  402. 

Rhode  Island.  —  Bangs  v.  Barrett,  16  R.  I. 
615. 

As  to  All  Questions  of  Rent  After  Completion, 

see  the  title  Landlord  and  Tenant,  vol.  18, 
pp.  280,  285  et  seq. 
Conveyance  in  Payment  of  Debt.  —  Where  the 
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No  Time  Fixed  for  Payment  of  Purchase  Price.  —  If  no  time  is  fixed  for  the  payment 
of  the  purchase  price,  it  is  payable  immediately,  and  interest  runs  from  the 
date  of  the  contract.1 

Interest  on  Part  of  Purchase  Price  Retained.  —  Where  a  portion  of  the  purchase 
price  is  retained  in  the  hands  of  the  purchaser  in  order  to  discharge  incum- 
brances on  the  land,  if  the  vendor  discharges  such  incumbrances,2  or  if  the 
incumbrance  is  not  enforced  as  expected,3  the  purchaser  must  not  only  return 
the  money  retained,  but  is  aho  liable  for  interest. 

Stipulation  as  to  Interest  and  Rents.  —  But  the  parties  may  make  whatever  agree- 
ment they  wish  as  to  the  payment  of  interest  and  the  receipt  of  the  rents  and 
profits.  Thus,  the  purchaser  may  agree  to  pay  interest  from  the  date  of  the 
contract,4  or  a  high  rate  of  interest.5    But  if  the  purchaser  pays  interest 


vendor  is  indebted  to  the  purchaser,  and  the 
sale  is  made  to  pay  the  debt,  the  amount  of 
which  is  to  be  determined  by  arbitrators,  the 
vendor  must  pay  interest  from  the  time  the 
debt  is  liquidated  until  the  completion  ■  of 
the  sale,  and  the  purchaser  must  account  for  the 
rents  and  profits  from  the  time  a  good  title  is 
shown  until  the  completion  of  the  contract. 
Hepburn  v.  Dunlop,  i  Wheat.  (U.  S.)  179. 

1.  No  Time  Fixed  for  Payment.  —  Rogers  v. 
Colt,  21  N.  J.  L.  18. 

2.  Incumbrance  Discharged  by  Vendor.  —  Bates 
v.  Wynn,  (Pa.  1887)  11  Atl.  Rep.  448. 

Where  payment  is  to  be  made  in  instalments, 
with  interest  on  deferred  payments  from  a 
certain  time,  and  it  is  agreed  that  the  last 
instalment  shall  not  be  paid  until  the  final 
disposition  of  suit  pending  against  the  vendor 
for  part  of  the  land,  the  purchaser  must  pay 
interest  on  this  last  instalment  from  the  time 
when  interest  began  to  run  on  the  other  pay- 
ment, even  though  the  suits  against  the  vendor 
were  not  settled  till  afterwards.  Baines  v. 
Clarke,  in  U.  S.  789. 

Compound  Interest.  —  Where  the  purchase 
price  is  to  be  paid  by  instalments,  with  in- 
terest, and  the  last  instalments  are  to  be  re- 
tained by  the  purchaser  as  an  indemnity  until  a 
good  title  is  made,  the  vendor  is  entitled  to  but 
simple  interest  on  such  instalments  when  he 
succeeds  in  making  title.  Stratton  v.  Lymon, 
2  Moo.  P.  C.  125. 

No  Interest  Allowed. —  Where  the  purchaser 
undertakes  to  pay,  as  part  of  the  purchase 
money,  an  incumbrance  on  the  land,  and  it  is 
agreed  that,  if  the  amount  of  the  incumbrance 
shall  be  reduced  by  defending  the  proceedings 
for  the  foreclosure  thereof,  the  purchaser  shall 
pay  to  the  vendor  the  amount  of  such  reduction, 
the  purchaser  is  not  liable  to  pay  interest  on 
any  part  of  the  amount  of  the  incumbrance, 
although  he  gets  a  deed  and  takes  possession 
at  the  time  of  the  agreement.  Fowler  v. 
Harts,  149  111.  502. 

3.  Expected  Claim  Not  Made,  —  Boyle  v. 
Rowand,  3  Desaus.  (S.  Car.)  555. 

4.  Interest  from  Dats  of  Contract.  —  Mullens  v. 
Big  Creek  Gap  Coal,  etc.,  Co.,  (Tenn.  Ch. 
1895")  35  S.  W.  Rep.  439;  Dorsey  v.  Smith,  7 
Har.  &  J.  (Md.)  345- 

A  contract  providing  that  the  purchase  price 
shall  be  payable  in  instalments,  with  interest 
"  on  the  whole  amount  due  at  ten  per  cent, 
annually,"  calls  for  interest  commencing  at  the 
date  of  the  contract  and  not  at  the  maturity 


of  the  instalments.  Adairs  v.  Wright,  14 
Iowa  22. 

Where  the  purchase  price  is  to  be  paid  in 
instalments,  with  interest  from  the  date  of  the 
contract,  and  the  vendor  covenants  to  remove 
an  incumbrance,  the  purchaser  must  pay  in- 
terest even  though  the  incumbrance  be  not  re- 
moved at  the  time  fixed.  Dorsey  v.  Smith,  7 
Har.  &  J.  (Md.)  345- 

Where  the  contract  described  the  purchase- 
money  bonds  as  bearing  interest  "  from  this 
date,"  and  the  bonds  provided  that  they  should 
bear  interest  "  from  date  above,"  and  the  only 
date  above  was  the  date  of  maturity,  it  was 
held  that  the  bonds  bore  interest  from  the  date 
of  the  contract.     Ware  v.  Starkey,  80  Va.  191. 

When  Possession  Is  Given.  —  Where  interest 
is  to  begin  when  "  possession  is  given,  and  that 
to  be  by  Sept.  1,"  interest  does  not  begin  till 
possession  is  given,  even  though  this  is  after 
Sept.  1.     Drake  v.  Barton,  18  Minn.  462. 

Until  Completion  of  Purchase.  —  Where  the 
purchaser  agrees  to  pay  interest  "  until  the 
completion  of  the  purchase,"  this  means  un- 
til the  purchase  money  is  paid,  and  not  until 
the  final  winding  up  of  the  matter.  Lewis  v. 
South  Wales  R.  Co.,  10  Hare  113, 

Stipulation  as  to  Time  When  Payable.  —  Where 
the  time  for  payment  of  the  last  instalment  of 
the  purchase  price  is  fixed,  and  that  instal- 
ment is  made  to  bear  interest,  the  interest  is 
payable  only  when  the  principal  becomes  due, 
in  the  absence  of  an  express  agreement  desig- 
nating an  earlier  date.  Hartsock  v.  Mort,  76 
Md.  281. 

But  where,  by  the  terms  of  the  contract,  the 
interest  is  payable  before  the  principal,  the 
vendor  may  bring  suit  for  instalments  of  in- 
terest before  the  time  for  the  completion  of  the 
contract.     Hershey  v.  Hershey,  18  Iowa  24. 

Stipulation  as  to  Rent. —  Where  the  contract 
for  the  sale  of  a  house  leased  to  tenants  pro- 
vided that  "  rent  should  be  adjusted  as  of 
June  1,"  but  the  vendor  had,  before  making 
the  contract,  released  the  tenants  from  the 
June  and  July  rent,  it  was  held  that  as  fraud 
was  not  alleged  the  purchaser  had  no  remedy. 
Lester  v.  Lawton,  (Supm.  Ct.  App.  T.)  38 
Misc.  (N.  Y.)  772. 

5.  Contract  to  Pay  High  Rate  of  Interest. 
—  Where  a  purchaser  knowingly  enters  into  a 
definite  contract  to  pay,  in  certain  events,  a 
high  rate  of  interest  on  his  purchase  money, 
and  those  events  occur,  it  is  not  open  to  him 
afterwards,  in  the  absence  of  fraud,  to  corn- 
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from  the  date  of  the  contract  he  is  entitled  to  the  rents  and  profits  from 
the  same  time.1 

(3)  Interest  Payable  Before  Time  for  Completion.  —  An  exception  to  the 
general  rule  is  where  the  purchaser  is  let  into  possession  before  the  time  fixed 
for  completion.  In  such  case  he  is  chargeable  with  interest  from  the  time  he 
takes  possession,  it  being  considered  that  the  receipt  of  the  rents  and  profits 
is  an  equivalent  for  the  amount  so  paid;2  and  this  is  so  even  though  there  are 
in  fact  no  rents  and  profits.3 

Purchaser  in  Possession  by  Terms  of  Contract.  —  But  if  the  purchaser  is  let  into 
possession  by  the  terms  of  the  contract,  which  fixes  a  future  day  for  the  pay- 
ment of  the  purchase  price  and  is  silent  as  to  interest,  he  is  not  liable  for 
interest  until  the  time  fixed  for  payment.4 

(4)  Delay  in  Completion  of  Contract  — ■  (a)  Purchaser  in  Possession  —  ad.  In  General. 
—  It  the  purchaser  is  in  possession  of  the  land  at  the  time  fixed  for  perform- 
ance, and  delay  ensues  in  completing  the  purchase,  he  must  still  pay  interest, 
for  he  is  presumed  to  be  recompensed  by  the  receipts  of  rents  and  profits.0 
But  he  does  not  have  to  pay  rent  to  the  vendor,  if  the  delay  is  not  due  to 
his  own  fault.6 

If  the  Purchase-price  Notes  Are  Made  Payable  on  a  Certain  Day,  but  are  to  be  retained 
in  case  there  is  any  dispute  as  to  the  title,  interest  runs  from  the  maturity  of 


plain  of  the  contract  into  which  he  has  en- 
tered. Herbert  v.  Salisbury,  etc.,  R.  Co.,  14 
L.  T.  N.  S.  507- 

1.  Rents  and  Profits  from  Same  Time  as  Interest. 

— ■  Siemers  v.  Hunt,  28  Tex.  Civ.  App.  44. 

Stipulations  as  to  Interest  in  Case  of  Delay,  see 
infra,  this  subsection,  Delay  in  Completion  of 
Contract  —  Stipulations  as  to  Interest  in  Case 
of  Delay. 

2.  Purchaser  Going  into  Possession  Before  Time 
for  Completion  —  England.  —  Fludyer  v.  Cocker, 
12  Ves.  Jr.  25;  Ballard  v.  Shutt,  15  Ch.  D.  122; 
Powell  D.  Martyr,  8  Ves.  Jr.  146 ;  Hall  v.  Laver, 
3  Y.  &  C.  Exch.  191. 

New  Jersey.  - —  Simonds  v.  Essex  Pass.  R. 
Co.,  57  N.  J.  Eq.  349;  Lang  v.  Moole,  31  N.  J. 
Eq.  413. 

New  York.  —  Stevenson  v.  Maxwell,  2  N.  Y. 
408 ;  Cleveland  v.  Burrill,  25  Barb.  (N.  Y.)  532. 

Oregon.  —  Hoehler  v.  McGlinchy,  20  Oregon 
360. 

Virginia.  —  Oliver  v.  Hallam,  1  Gratt.  (Va.) 
298. 

West  Virginia.  —  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  i. 

Contra,  Lofland  v.  Maull,  1  Del.  Ch.  359. 

Deed  to  Be  Given  on  Request.  —  Where  the 
purchaser  takes  possession  and  the  vendor  is 
to  give  him  a  deed  on  request,  on  the  receipt 
01  which  the  purchaser  is  to  give  his  notes  for 
the  purchase  price,  and  the  vendof  dies,  the 
purchaser  must  pay  interest  from  a  reasonable 
time  after  the  date  of  the  contract.  McKay  v. 
Melvin,  1  Ired.  Eq.  (36  N.  Car.)  73. 

3.  No  Rents  and  Profits. —  Ballard  v.  Shutt,  15 
Ch.  D.  122;  Stevenson  v.  Maxwell,  2  N.  Y.  408. 

Civil-law  Rule.  —  The  doctrine  of  the  civil 
law  that  the  vendee  is  not  liable  for  interest 
where  he  has  received  no  profits  from  the  thing 
purchased  applies  only  to  executory  contracts 
where  the  price  is  contracted  to  be  paid  at 
some  future  day,  and  the  contract  is  silent  as 
to  possession.  The  common  law  allows  no 
interest  until  failure  to  pay.  Curtis  v.  Innerar- 
ity,  6  How.  (U.  S.)  146. 


4.  Possession  Given  by  Terms  of  Contract.  — 

—  Atchison,  etc.,  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  162  111.  632;  Nettleton  v.  Caryl,  14  Pa. 
Super.  Ct.  443  ;  McKennan  v.  Sterrett,  6  Watts 
(Pa.)  162;  Minard  v.  Beans,  64  Pa.  St.  411. 
See  also  Ware  v.  Lipp'incott,  45  N.  J.  Eq. 
220. 

5.  Purchaser  in  Possession  Pays  Interest  —  Eng- 
land.—  Atty.-Gen.  v.  Christ  Church,  13  Sim. 
214;  Birch  v.  Joy,  3  H.  L.  Cas.  565;  Fenton 
v.  Browne,  14  Ves.  Jr.  144;  Hartford  v.  Pur- 
rier,  1  Madd.  532 ;  Burton  v.  Todd,  1  Swanst. 

2SS- 

Canada.  —  Stevenson  v.  Davis,  23  Can.  Sup. 
Ct.  629. 

United  States.  —  Markoe  v.  Coxe,  5  Cranch 
(C.  C.)  537- 

Louisiana.  —  Liddell  v.  Rucker,  13  La.  Ann. 
569;  Brother  v.  Cronan,  15  La.  Ann.  256. 

New  Jersey.  —  Simonds  v.  Essex  Pass.  R. 
Co.,  57  N.  J.  Eq.  349;  BroWn  v.  Norcross,  59 
N.  J.  Eq.  427. 

New  York.  —  Haffey  v.  Lynch,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  256. 

Pennsylvania.  —  Fasholt  v.  Reed,  16  S.  &  R. 
(Pa.)  266;  Kester  v.  Rockel,  2  W.  &  S.  (Pa.) 
365- 

South  Carolina.  —  Rutledge  v.-  Smith,  1  Mc- 
Cord  Eq.  (S.  Car.)  399;  Hampton  v.  Eigle- 
berger,  2  Bailey  L.  (S.  Car.)  520. 

Virginia.  —  Brockenbrough  v.  Blythe,  3 
I.eisjh  (Va.)  619;  Hundley  v.  Lyons,  5  Munf. 
(Va.)  342. 

Amount  of  Land  Uncertain.  —  Where  part  of 
purchase  price  is  paid  down,  remainder  to  be 
paid  in  three  years,  and  amount  of  land  is  un- 
certain, vendee  must  pay  interest  unless  he 
ascertains  amount  of  land  and  tenders  price 
at  time  fixed.  Holbert  v.  Edens,  5  Lea  (Tenn.) 
204. 

6.  Purchaser  Need  Not  Pay  Rent  in  Case  of 
Delay.  —  See  the  title  Landlord  and  Tenant, 
vol.  18,  pp.  267,  268.  And  see  also  the  follow- 
ing cases:  Bangs  v.  Barret,  16  R.  L  615; 
Blackwell  v.  Ryan,  21  S.  Car.  11*2. 
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the  notes,  even  if  there  be  delay.1  In  such  case  if  the  contract  provides  that 
interest  shall  begin  at  the  date  of  the  notes,  it  will  so  begin.3 

Delay  Due  to  the  Purchaser's  Fault.  —  If  the  delay  be  due  to  the  purchaser,  or  if 
he  make  default  in  payment  of  the  purchase  price,  he  must  pay  interest  from 
the  time  fixed  for  completion.3 

66.  Purchase  Price  Set  Aside.  — ■  Since  the  purchase  price  belongs  in  equity  to 
the  vendor,  it  follows  that  the  purchaser  may,  by  setting  it  aside  in  a  separate 
fund  in  a  bank,  and  by  giving  the  vendor  notice  thereof,  terminate  his  liability 
for  interest,  except  what  is  actually  received  from  the  bank.4  But  setting 
aside  is  not  enough,  if  notice  is  not  given  to  the  vendor.5 

Agreement  in  Contract.  —  Where  by  the  terms  of  the  contract  the  purchaser  is 
to  pay  interest  from  the  time  fixed  for  completion  in  case  of  delay  from  any 
cause  except  the  wilful  default  of  the  vendor,  the  purchaser  cannot  stop 
the  running  of  interest  by  setting  aside  the  purchase  price,  unless  there  is 
wilful  default  on  the  part  of  the  vendor.6 

Keeping  Money  Idle.  —  Where  at  the  time  for  completion  the  purchaser  has 
the  purchase  price  ready,  and  the  vendor  makes  default,  whereby  the  pur- 
chaser loses  the  interest  on  the  amount  so  kept  idle,  he  is  entitled  to  recover 
such  interest.7  But  if  he  has  unnecessarily  kept  the  money  idle  he  cannot 
recover.8 

(b)  Delay  Due  to  Fault  of  Vendor.  —  Although  the  general  rule  is  as  just  stated, 
that  the  purchaser  must  pay  interest  from  the  time  for  completion,  even  in 
case  of  delay,  yet  where  the  delay  is  caused  by  the  fault  of  the  vendor,9  or 


1.  Interest  from  Maturity  of  Note.  —  McCrea 
v.  Martien,  32  Ohio  St.  38 ;  Ball  v.  Le  Breton, 
19  La.  147;  Ferraud  v.  Claiborne,  9  Rob.  (La.) 
424.  See  also  Hampton  v.  Eigleberger,  2 
Bailey  L.  (S.  Car.)  520. 

2.  Interest  from  Date  of  Note.  —  Erwin  v. 
Greene,  7  Rob.  (La.)  175. 

3.  Delay  Due  to  Purchaser's  Fault.  —  Brecken- 
ridge  v.  Hoke,  4  Bibb  (Ky.)  272;  Latrobe  v. 
Winans,  89  Md.  636  ;  Selden  v.  James,  6  Rand. 
(Va.)  465. 

4.  Setting  Aside  —  England.  —  Winter  v. 
Blades,  2  Sim.  &  St.  393  ;  Kershaw  v.  Kershaw, 
L.  R.  9  Eq.-  56  ;  Dyson  v.  Hornby,  4  De  G.  & 
Sm.  481  ;  Regent's  Canal  Co.  v.  Ware,  23  Beav. 
575;  Ex  p.  Manning,  2  P.  Wras.  410;  In  re 
Gold,  52  L.  T.  N.  S.  321.  See  also  Roberts  v. 
Massey,  13  Ves.  Jr.  561  ;  De  Visme  v.  De 
Visme,  1  Macn.  &  G.  336. 

New  York.  —  Bostwick  v.  Beach,  103  N.  Y. 
414. 

South  Carolina.  —  Rutledge  v.  Smith,  1  Mc- 
Cord  Eq.  (S.  Car.)  399. 

Virginia.  —  Brockenbrough  v.  Blythe,  3 
Leigh  (Va.)  619. 

West  Virginia.  —  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  1. 

Where  by  the  terms  of  the  contract  the  pur- 
chaser was  to  pay  interest  at  five  per  cent, 
from  a  certain  date  to  the  time  of  payment, 
and  the  completion  was  delayed,  the  purchaser 
put  the  purchase  price,  less  a  small  amount,  in 
a  bank  and  notified  the  vendors  he  would  not 
pay  interest.  The  vendors  objected  to  the 
sufficiency  of  the  notice,  but  not  to  the  fact 
that  the  whole  purchase  price  was  not  set 
aside.  Later  the  purchaser  put  in  the  re- 
mainder with  interest  up  to  that  time.  It  was 
held  that  the  purchaser  was  not  liable  for  in- 
terest from  the  time  he  set  aside  the  purchase 
price  in  the  bank,  except  whatever  interest  the 


bank  paid  him.  Kershaw  v.  Kershaw,  L.  R. 
9  Eq.  56. 

Delay  Due  to  Fault  of  Purchaser.  —  Where  a 
purchaser  filed  a  bill  to  compel  the  vendor  to 
convey  to  him  property  which  he  claimed  to 
be  included  in  the  contract,  and  obtained  an 
injunction  against  the  vendor  from  collecting 
the  purchase  price,  part  of  which  he  was  or- 
dered to  pay  into  court,  it  was  held  that  on 
his  bill  being  dismissed  he  must  pay  interest 
on  the  purchase  money  paid  into  court,  al- 
though the  same  had  not  been  invested.  Hum- 
phries v.  Home,  3  Hare  276. 

5.  Notice  Essential. —  Powell  v.  Martyr,  8  Ves. 
Jr.  146. 

6.  Agreement  in  Contract.  —  In  re  Riley,  34 
Ch.  D.  386,  overruling  In  re  Gold,  33  W.  R. 
333 ;  Stevenson  v.  Davis,  23  Can.  Sup.  Ct.  629. 

Where  the  contract  provides  that  if  for  any 
cause  whatever  the  completion  of  the  contract 
shall  be  delayed,  the  purchaser  shall  pay  in- 
terest until  completion,  if  the  purchaser  on 
receiving  notice  of  rescission  by  the  vendor 
places  the  purchase  price  in  a  separate  deposit 
in  a  bank,  he  is  liable  only  for  such  interest 
as  he  received  from  the  bank,  the  contract 
being  finally  carried  out.  In  re  Monckton,  27 
Ch.  D.  555,  distinguished  in  In  re  Riley,  34 
Ch.  D.  386. 

7.  Money  Kept  Idle.  —  Kennedy  v.  Koopmann, 
166  Mo.  87;  Howland  v.  Norris,  1  Cox  Ch.  59; 
Sherry  v.  Oke,  3  Dowl.  349. 

8.  Money  Kept  Idle  Unnecessarily.  —  De 
Visme  v.  De  Visme,  1  Macn.  &  G.  336.  See 
also  Sweetland  v.  Smith,  1  Cromp.  &  M.  585. 

9.  Delay  Due  to  Fault  of  Vendor.  —  Esdaile  v. 
Stephenson,  1  Sim.  &  St.  122;  Crockett  v. 
Gray,  39  Kan.  659;  Hart  v.  Brand,  1  A.  K. 
Marsh.  (Ky.)  159;  Davis  v.  Parker,  14  Allen 
(Mass.)  94;  Allen  v.  Atkinson,  21  Mich.  351; 
King  v.  Ruckman,  24  N.  J.  Eq.  298 ;  Worrall 
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where  a  good  title  is  not  shown,  and  the  purchaser  is  kept  out  of  possession,1 
the  running  of  interest  is  suspended.  Even  if  a  clear  title  is  shown,  the 
vendor  must  give  assurance  that  a  mortgagee  will  join  in  the  conveyance.8 
If  the  purchase  price  has  been  partly  paid  the  vendor  will  not  only  be  charged 
with  the  rents  and  profits,  but  also  with  interest  on  a  portion  thereof;3  and 
where  the  purchase  price  has  all  been  paid,  the  purchaser  will  be  allowed  an 
amount  equal  to  interest  on  the  amount  so  paid.4 

It  Should  Be  Borne  in  Mind,  however,  that  the  purchaser  must  pay  interest  from 
the  time  at  which  he  could  safely  have  taken  possession,  whether  or  not  he 
has  in  fact  done  so;  5  and  if  he  knows  of  a  defect  in  the  title  and  yet  agrees 
to  pay  interest  from  a  certain  date,  he  must  do  so  even  if  he  does  not  get 
possession.6 

Title  in  Fact  Good.  —  Where  the  purchaser  refuses  to  take  the  title,  because 
of  a  doubtful  point  of  law  involved,  which  is  adjudged  against  him,  he  must 
pay  interest  from  the  time  fixed  for  completion,  even  though  he  has  acted  in 
good  faith  and  has  had  no  rents  and  profits  from  the  land.7 

(c)  Stipulations  as  to  Interest  in  Case  of  Delay.  —  In  Eflgland  it  is  very  commonly 
provided  in  the  contract  or  conditions  of  sale  that  in  case  of  delay  in  com- 
pleting the  purchase  "  from  any  cause  whatever  "  the  purchaser  shall  pay 
interest.  This  clause  has  been  universally  construed  to  mean  "from  any  cause 
whatever  except  the  wilful  default  of  the  vendor."  Although  a  few  cases 
have  held  that  a  delay  in  delivering  the  abstract,  or  in  showing  a  good  title, 
will  excuse  the  purchaser  from  paying  interest,**  the  current  of  authority  is 
strong  to  the  effect  that  a  mere  delay  in  making  title  is  not  enough ;  there 


v.  Munn,  38  N.  Y.  137;  Selleck  v.  Tallman, 
11  Daly  (N.  Y.)  141  ;  Moore  v.  Moulton,  5 
Ohio  Dec.  (Reprint)  534,  6  Am.  L.  Rec. 
466. 

In  Pennsylvania  the  rule  is  stated  to  be  that 
if  the  vendee  has  been  harassed  or  disturbed 
in  the  possession,  if  there  has  been  wilful  or 
vexatious  delay  or  gross  or  criminal  laches  on 
the  part  of  the  vendor,  or  if-  there  are  well- 
founded  doubts  as  to  the  title,  or  if  from 
neglect  or  otherwise  no  administrator  has  been 
appointed  to  receive  payment,  it  is  for  the 
jury  to  determine  whether  the  purchaser  shall 
pay  interest.  Kester  v.  Rockel,  2  W.  &  S. 
(Pa.)  365;  Fasholt  v.  Reed,  16  S.  &  R.  (Pa.) 
266. 

1.  Delay  in  Showing  Good  Title.  —  De  Visme 
v.  De  Visme,  1  Macn.  &  G.  336  ;  Jones  v,  Mudd, 
4  Russ.  118;  Monk  v.  Huskisson,  4  Russ.  121, 
note ;  Carrodus  v.  Sharp,  20  Beav.  56 ;  Binks 
v.  Rokeby,  2  Swanst.  222 ;  Pigott  v.  Great 
Western  R.  Co.,  18  Ch.  D.  146;  Re  Keeble, 
etc.,  Fletton  Brick  Co.,  78  L.  T.  N.  S.  383; 
Esdaile  v.  Stephenson,  1  Sim.  &  St.  122;  Lynch 
v.  Wright,  94  Fed.  Rep.  703 ;  Lombard  v. 
Chicago  Sinai  Congregation,  64  111.  477 ; 
Bouthemy  v.  Ducournau,  6  Mart.  (La.)  657 ; 
Lake  Phalen  Land,  etc.,  Co.  v.  Stees,  54  Minn. 
471  ;  Baskin  v.  Houser,  3  Pa.  St.  430. 

Suit  Against  Vendor.  —  Where  the  purchaser 
goes  into  possession,  but  a  suit  is  brought 
against  his  vendor  so  that  the  former  cannot 
make  improvements,  he  does  not  have  to  pay 
interest,  except  from  the  time  the  suit  against 
his  vendor  is  settled.  Wightman  v.  Reside,  2 
Desaus.  (S.  Car.)  578. 

Incorporation  of  Prior  Contract.  —  A  contract 
providing  that  it  shall  be  "  on  the  same  terms 
as  to  title,  etc.,"  as  those  on  which  the  vendors 
have  purchased,  does  not  incorporate  a  pro- 


vision of  the  vendor's  contract  from  his  vendor 
to  the  effect  that  interest  must  be  paid  on  the 
purchase  money  after  a  certain  date,  and  the 
purchaser  under  the  second  contract  need  only 
pay  interest  from  the  time  when  3  good  title 
is  shown.  Re  Keeble,  etc.,  Fletton  Brick  Co., 
78  L.  T.  N.  S.  383. 

Purchaser's  Election.  —  Where  the  purchaser 
has  taken  the  rents  he  cannot  refuse  to  pay 
interest,  and  if  delay  has  been  caused  by  the 
vendor  the  purchaser  has  his  choice.  Cowpe 
v.  Bakewell,  13  Beav.  421. 

2.  Assurance  that  Mortgagee  Will  Join  in  Con- 
veyance.—  Wells  v.  Maxwell,  32  Beav.  550. 

3.  Interest  on  Rents  and  Profits.  —  Burton  v. 
Todd,  1  Swanst.  255. 

4.  Interest  on  Purchase  Price  Paid.  —  Worrall 
v.  Munn,  38  N.  Y.  137. 

5.  Interest  from  Time  Good  Title  Is  Shown.  — 
Binks  v.  Rokeby,  2  Swanst.  222. 

6.  Purchaser's  Knowledge  of  Defective  Title.  — 
—  Mayo  v.  Purcell,  3  Munf.  (Va.)  243. 

7.  Title  in  Fact  Good. —  Monro  v.  Taylor,  3 
Macn.  &  G.  713;  Grove  v.  Bastard,  1  De  G. 
M.  &  G.  69;  Sohier  v.  Williams,  2  Curt.  (U. 
S.)  195;  Posner  v.  Bay,  79  Md.  30.  See  also 
Dyer  v.  Hargrave,  10  Ves.  Jr.  505. 

Where,  at  the  time  fixed  for  completion,  the 
title  being  declared  bad  by  both  parties,  the 
time  is  extended,  the  purchaser  to  pay  no  in- 
terest, and  the  purchaser  then  refuses  to  per- 
form, and  on  the  vendor  filing  a  bill  for  specific 
performance  it  is  decided  the  title  has  been 
good  all  the  time,  the  purchaser  must  pay  in- 
terest from  the  time  of  the  filing  of  the  bill. 
Minchin  v.  Nance,  4  Beav.  332. 

8.  Delay  in  Delivering  Abstract.  —  De  Visme 
v.  De  Visme,  1  Macn.  &  G.  336 ;  Robertson  v. 
Skelton,  12  Beav.  363;  Monk  v.  Huskisson,  4 
Russ.  121,  note. 
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must  be  wilful  default  or  gross  negligence  on  the  part  of  the  vendor.1 

From  Any  Cause  Except  Wilful  Default  of  Vendor.  —  But  in  order  to  dispel  all  uncer- 
tainty it  has  in  late  years  become  a  common  practice  to  make  the  clause  run 
"  from  any  cause  except  the  wilful  default  of  the  vendor."  In  construing 
the  meaning  of  the  term  "  wilful  default  "  in  this  clause  the  courts  have 
adhered  closely  to  the  line  drawn  in  the  earlier  cases,  in  which  the  term  was 
not  inserted  in  the  contract.  It  is  held  that  what  is  wilful  default  must 
depend  on  the  circumstances  of  each  case,  the  term  not  being  a  technical  one.3 
The  rule  is  generally  stated  to  be  that,  if  a  vendor  knows  the  material  facts, 
that  there  are  difficulties  which  it  is  his  duty  to  overcome,  and  that  he  may 
not  be  able  to  overcome  them  by  the  time  fixed  for  completion,  and  yet  fails 
to  overcome  them  by  that  time,  although  no  fresh  or  unforeseen  circumstances 
prevent  him  from  so  doing,  this  is  wilful  default  within  the  meaning  of  the 
words  as  used  in  these  contracts.3  But  a  failure  to  discover  a  flaw  in  the  title, 
which  could  be  discovered  only  by  extreme  vigilance,  is  not  wilful  default,4 
nor  is  a  misstatement  as  to  the  title,  made  in  belief  of  its  truth,  though  no 
pains  are  taken  to  verify  such  belief.5 

Interest  Payable  in  Case  of  Purchaser's  Default.  —  Where  it  is  stipulated  that  the 
purchaser  is  to  pay  interest  "  in  default  of  payment  "  at  the  time  fixed  and 
delay  is  caused  by  the  vendor,  no  interest  is  payable,6  And  so  where  it  is 
stipulated  that,  if  from  any  cause  whatsoever  the  purchase  price  is  not  paid 
before  a  certain  day  "  the  purchaser  making  default  "  shall  pay  interest,  he 
is  not  liable  for  interest  if  the  vendor  delays  in  showing  a  good  tille.7 

(5)  Sale  of  Reversion  Expectant  on  Lives.  —  It  is  now  settled  that  a  pur- 
chaser of  a  reversion  expectant  on  lives  must  pay  interest  from  the  time  of 
his  being  confirmed  best  purchaser,  the  wasting  of  the  lives  being  considered 
equal  to  the  rents  "and  profits.8  But  this  rule  was  formerly  doubted,9  and  it 
has  been  held  that  the  purchaser  need  only  pay  interest  from  the  time  a  good 
title  is  shown.10 

e.  Who  Bears  Losses  —  (1)  In  General.  —  In  early  times  it  was  held 
that  all  losses,  by  fire  or  otherwise,  occurring  between  the  making  of  the  con- 

4.  Extreme  Vigilance  Unnecessary.  —  In  re 

Woods,  (1898)  2  Ch.  211. 

5.  Innocent  Misstatement.  —  In  re  London, 
(1894)  2  Ch.  524,  63  L.  J.  Ch.  580. 

6.  Interest  in  Default  of  Payment.  —  Weddall 
v.  Nixon,  17  Beav.  160. 

7.  Purchaser  Making  Default.  —  Denning  v. 
Henderson,  12  Jur.  89;  Jones  v.  Gardiner, 
(1902)  1  Ch.  191. 

8.  Interest  Payable.  —  Ex  p.  Manning,  2  P. 
Wms.  410;  Trefusis  v.  Clinton,  2  Sim.  3^9 ; 
Child  v.  Abingdon,  1  Ves.  Jr.  94 ;  Bailey  v. 
Collett,  18  Beav.  179.  See  also  Champernowne 
v.  Brooke,  3  CI.  &  F.  4  ;  Townsend  v.  Champer- 
nowne, 3  Y.  &  C.  Exch.  505  ;  Sng.  Vend,  and 
Purch,  8th  Am.  ed.,  app.  2 ;  Wallis  v.  Sarel, 

5  De  G.  &  Sm.  429. 

9.  Contrary  View.  — ■  Blount  v.  Blount,  3  Atk. 
636 ;  Davy  v.  Barber,  2  Atk.  489 ;  Dorsey  v. 
Smith,  7  Har.  &  J.  (Md.)  345- 

10.  Time  of  Showing  Title.  —  Growsock  v. 
Smith,  3  Anstr.  877  ;  Enraght  v.  Fitzgerald,  2 
Dr.  &  War.  43  ;  Hutchinson  v.  Cathcart,  Jones 

6  C.  260. 

Sale  of  Reversion  on  Lease  for  Lives.  —  But 

where  the  subject  of  sale  is  a  reversion  on  a 
lease  for  life,  at  a  nominal  rent,  a  delay  in 
showing  good  title  will  not  stop  the  interest,  if 
a  day  is  fixed  for  payment,  for  the  purchaser 
could  not  get  the  rents  and  profits  in  any 
!  .  Volume  XXIX. 


1.  Must  Be  Wilful  Default  —  England.  — 
Williams  v.  Glenton,  34  Beav.  528 ;  Sherwin 
v.  Shakspear,  5  De  G.  M.  &  G.  517;  Vickers 
v.  Hand,  26  Beav.  630 ;  Palmerston  v.  Turner, 
33  Beav.  524;  Rowley  v.  Adams,  12  Beav.  476; 
Esdaile  z>.  Stephenson,  1  Sim.  &  St.  122;  Post- 
man v.  Mill,  8  L.  J.  Ch.  1 61  ;  Tewart  vz  Law- 
son,  3  Smale  &  G.  309;  Storry  v.  Walsh,  18 
Beav.  559;  Matson  v.  Swift,  5  Jur.  645;  Ban- 
nerman  v.  Clarke,  3  Drew.  632. 

Canada.  —  Hayes  v.  Elmsley,  23  Can.  Sup. 
Ct.  623. 

Death  of  the  Vendor  and  resulting  delay  is 
not  enough.  Bannerman  v.  Clarke,  3  Drew. 
632. 

Purchaser  Unable  to  Perform  at  Time  Fixed.  — 

Where  the  purchaser  agrees  to  pay  interest  in 
case  of  noncompletion,  and  is  not  ready  to 
complete  at  the  time,  but  is  at  a  later  date, 
when  the  vendor  refuses  to  convey,  the  pur- 
chaser must  pay  interest  from  the  time  fixed 
up  to  the  time  of  the  vendor's  refusal.  Perry 
v.  Smith.  C.  &  M.  554,  41  E.  C.  L.  301. 

2.  "Wilful  Default"  Not  Technical  Term.  — 
/;/.  rc  Young,  31  Ch.  D.  168. 

3.  Meaning  of  Wilful  Default.—  In  re  Hetling, 
(1893)  3  Ch.  269;  In  re  Young,  31  Ch.  D. 
168;  In  re  Wilson,  (1894)  3  Ch.  546,  63  L.  J. 
Ch.  863;  In  re  Strafford,  (1896)  1  Ch.  235,  65 
L.  J.  Ch.  124. 
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tract  and  the  time  fixed  for  completion,  fell  upon  the  vendor.1  At  the  present 
day  the  cases  are  all  united  in  holding  that  the  loss  must  fall  upon  him  who 
is  the  owner  of  the  land  at  the  .time  of  the  loss,  but  there  is  some  conflict  as 
to  who  is  to  be  considered  the  owner.  The  great  weight  of  authoiity  is  to 
the  effect  that  since  the  purchaser  is,  in  equity,  the  owner,  he  must  bear  all 
losses,  whether  at  law  or  in  equity.2  Other  cases  refuse  to  apply  the  doctrine 
and  apply  the  rules  applicable  to  cases  of  personal  property.3  Still  others 
distinguish  between  cases  where  the  purchaser  is  in  possession  and  where  he 
is  not,4  and  it  has  been  held  that  where  the  subject  of  sale  is  mixed  realty 
and  personalty,  the  vendor  must  bear  the  loss.5 

Contract  Not  Complete.  —  To  the  general  rule  that  the  purchaser  must  bear  all 
losses  there  is  one  well-recognized  exception :  that  if  the  loss  occurs  at  a 
time  when  for  any  reason  the  contract  lacks  completeness,  the  vendor,  being 
in  such  case  the  owner  in  equity,  must  be  responsible  for  the  loss.  Thus, 
where  the  loss  occurs  before  the  vendor  is  in  a  position  to  convey  a  good 
title,  it  will  fall  on  the  vendor.6  So  also  where  the  vendor,7  or  the  vendee,8 
has  an  option  to  withdraw  from  the  contract.  But  to  make  the  vendor  bear 
the  loss  he  must  be  in  some  fault  other  than  mere  delay  in  making  a  deed, 
when  he  has  never  been  requested  to  make  one.9 

Deterioration  During  Delay.  —  If  the  property  deteriorates  in  value  during  delay 
in  the  completion' of  the  contract,  and  the  delay  is  caused  by  the  vendor,  the 
purchaser  is  entitled  to  reimbursement,10  especially  if  the  deterioration  is 


event  until  the  expiration  of  the  lease.  Lewis 
v.  Tucker,  5  Jur.  1105. 
t.  Old  Eule. —  Stent  v.  Bailis,  2  P.  Wms. 

220. 

2.  losses  Fall  on  Purchaser — -England. — 
VVhite  v.  Nutt,  1  P.  Wms.  61  ;  Paine  v.  Meller, 
6  Ves.  Jr.  349 ;  Harford  v.  Purrier,  1  Madd. 
532 ;  Cass  v.  Rudele,  2  Vern.  280.  See  also 
Rayner  7'.  Preston,  18  Ch.  D.  1  ;  Paramore  v. 
Greenslade,  17  Jur.  1064. 

Indiana.- — -Thompson  v.  Norton,  14  Ind.  187. 

Kentucky.  —  Johnston  v.  Jones,  12  B.  Mon. 
(Ky.)  326;  Martin  v.  Carver,  (Ky.  1886)  1  S. 
W.  Rep.  199;  Marks  v.  Tichenor,  85  Ky.  336. 

Maryland.  —  Brewer  v.  Herbert,  30  Md.  301. 

Missouri. — ■  Snyder  v.  Murdock,  51  Mo.  175. 
See  also  Walker  v.  Owen,  79  Mo.  563. 

New  York.  —  McKechnie  v.  Sterling,  48 
Barb.  (N.  Y.)  330;  Mott  v.  Coddington,  (N. 
Y.  Super.  Ct.  Gen.  T.)  1  Abb.  Pr.  N.  S.  (N. 
Y.)  290;  Gates  v.  Smith,  4  Edw.  (N.  Y.)  702. 
See  also  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y. 
454;  Mtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 
Y.)  385. 

Oklahoma.  —  Dunn  v.  Yakish,  10  Okla.  388. 

Pennsylvania.  —  Reed  v.  Lukens,  44  Pa.  St. 
200;  Morgan  v.  Scott,  26  Pa.  St.  51  ;  Insurance 
Co.  v.  Updegraff,  21  Pa.  St.  513.  See  also 
-  Parcell  v.  Grosser,  109  Pa.  St.  617;  Hill  v. 
Cumberland  Valley  Mut.  Protection  Co.,  59 
Pa.  St.  474. 

Tennessee.  —  Barker  v.  Smith,  3  Sneed 
(Tenn.)  289;  Oldham  v.  Kennedy,  3  Humph. 
(Tenn.)  260. 

Sale  of  Lease  for  Lives.  —  If  a  lease  for 
lives  be  sold  and  one  life  drops  before  the 
time  for  conveyance  the  loss  falls  on  the  pur- 
chaser. But  if  both  lives  drop  before  the  con- 
veyance the  rule  might  be  otherwise.  White 
v.  Nutt,  1  P.  Wms.  61. 

As  to  Whether  Loss  Will  Warrant  a  Refusal  of 
Speoific  Performance  to  the  Vendor,  see  the  title 


Specific  Performance,  vol.  26,  pp.  70,  76,  77, 
83  and  8S. 

3.  Contrary  View.  —  Gould  v.  Murch,  70  Me. 
288 ;  Thompson  v.  Gould,  20  Pick.  (Mass.) 
134;  Wells  v.  Calnan,  107  Mass.  514;  Wilson 
v.  Clark,  60  N.  H.  352 ;  Smith  v.  McCluskey, 
45  Barb.  (N.  Y.)  610;  Listman  %  Hickey,  65 
Hun  (N.  Y.)  8  ;  Powell  v.  Dayton,  etc.,  R.  Co., 
12  Oregon  488.  See  also  Blew  v.  McClelland, 
29  Mo.  304. 

4.  Distinction  as  to  Possession  by  Purchaser.  — 
Wicks  v.  Bowman,  5  Daly  (N.  Y.)  225;  Wetz- 
ler  v.  Duffy,  78  Wis.  170. 

5.  Mixed  Realty  and  Personalty.  — ■  Clinton  v. 
Hope  Ins.  Co.,  45  N.  Y.  454. 

6.  Vendor  Not  Able  to  Pay  at  Time  of  Loss.  — 
Phinizy  v.  Guernsey,  111  Ga.  346;  Mackey  v. 
Bowles,  98  Ga.  730  ;  Lombard  v.  Chicago  Sinai 
Congregation,  64  111.  477 ;  Calhoon  v.  Belden. 
3  Bush  (Ky.)  674;  Dickinson  v.  Wright,  56 
Mich.  42 ;  Kinney  v.  Hickox,  24  Neb.  167. 
See  also  Lynch  v.  Wright,  94  Fed.  Rep.  703. 

Sale  by  Court.  —  Where  the  sale  is  by  order 
of  court  the  contract  is  not  complete  till  ap- 
proval by  the  court,  and  so  the  loss  will  fall 
on  the  vendor.  Ex  p.  Minor,  11  Ves.  Jr.  559. 
See  also  Gates  v.  Smith,  4  Edw.  (N.  Y.) 
702. 

7.  Vendor    Having    Option.  —  Lombard  v. 

Chicago  Sinai  Congregation,  64  111.  477. 

8.  Vendee  Having  Option.  —  Gilbert  v.  Port, 
28  Ohio  St.  276. 

9.  Mere  Delay  in  Giving  Deed  Not  Enough.  — 

Mullin  v.  Bloomer,  1 1  Iowa  360. 

10.  Delay  Caused  by  Vendor.  —  Ferguson  V. 
Tadman,  1  Sim.  530 ;  Carroduo  v.  Sharp,  20 
Beav.  56;  Foster  v.  Deacon,  3  Madd.  394; 
Violet  v.  Rose,  39  Neb.  660  ;  Bostwick  v.  Beach, 
105  N.  Y.  661.  See  also  Regent's  Canal  Co. 
v.  Ware,  23  Beav.  575;  Houston,  etc.,  R.  Co. 
v.  Wright,  (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  884. 
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due  to  the  vendor's  neglect  or  mismanagement.1  But  if  the  delay  is  caused 
by  the  refusal  of  the  purchaser  to  take  the  title,  which  is  in  fact  good,  he 
must  stand  the  loss.2 

(2)  Duty  of  Vendor  in  Possession  —  (a)  in  General.  —  In  England  it  is  the  rule 
that  the  vendor  in  possession,  being  a  trustee  for  the  purchaser,  is  bound  to 
care  for  the  land,  and  if  harm  comes  to  it  he  is  responsible.3  He  must  keep 
the  property  in  a  proper  state  of  cultivation,  and  must  relet  in  case  existing 
tenancies  determine  before  completion,4  but  he  should  consult  the  purchaser 
in  regard  thereto.5 

in  the  United  states  the  doctrine  does  not  seem  to  have  been  recognized,  and 
it  is  held  that  a  person  agreeing  to  sell  and  convey  premises  at  a  future  day 
does  not,  in  the  absence  of  a  stipulation  to  that  effect,  owe  the  purchaser  any 
duty  to  keep  them  in  good  repair,  or  to  guard  against  the  decay  which  is  due 
to  time  and  ordinary  use.6 

(b)  Vendor  in  Possession  under  Agreement.  —  Where  the  vendor  remains  in  pos- 
session under  an  .agreement  and  covenants  to  surrender  the  premises  in  as 
good  condition  as  when  the  sale  took  place,  and  loss  occurs,  he  is  liable 
whether  he  has  been  guilty  of  misconduct  7  or  not.8 

A  Grantor  in  Possession  under  such  an  agreement  is  a  tenant,  and  so  not  liable 
for  losses  occurring  without  his  fault.9 

(3)  Rights  in  Fire  Insurance.  —  in  England  if  the  premises  are  damaged 
by  fire  between  the  date  of  the  contract  and  the  time  fixed  for  completion, 
the  insurance  money,  as  between  the  vendor  and  purchaser,  belongs  to  the 
former. 10 

in  the  United  States  a  more  consistent  result  is  reached,  and  the  insurance 

belongs  to  the  purchaser,  since  the  loss  has  been  his;  and  if  the  vendor  has 
collected  the  insurance  he  holds  it  as  trustee  for  the  purchaser,  who  is  entitled 
to  it  as  soon  as  he  pays  the  purchase  price. 11  And  it  makes  no  difference  that 
the  purchaser  has  announced  his  intention  to  carry  no  insurance  and  to  tear 
down  the  buildings.13  But  in  case  the  contract  is  not  sufficiently  complete  to 
consider  the  purchaser  as  the  owner  of  the  property,  the  vendor  is  entitled  to 
the  insurance,  since  the  loss  is  his.13 

1.  Vendor's  Neglect. —  Bostwick  v.  Beach,  105  40  Ind.  114;  Combs  v.  Fisher,  3  Bibb  (Ky.) 
N.  Y.  661.  51;  Morgan  v.  Hymer,  (Ky.  1896)  37  S.  W. 

2.  Title  in  Fact  Good.  — Minchin  v.  Nance,  4      Rep.  576. 

Beav.  332.  Where  the  vendor  covenants  to  deliver  the 

3.  Vendor  Must  Take  Care  of  Estate.  —  Phillips  premises  in  as  good  condition,  etc.,  "  natural 
v.  Silvester,  L.  R.  8  Ch.  173;  Royal  Bristol  and  reasonable  wear  and  tear  excepted,"  he  is 
Permanent  Bldg.  Soc.  v.  Bomash,  35  Ch.  D.  liable  for  damages  done  by  a  freshet.  Green 
390;  Clarke  v.  Ramuz,  (1891)  2  Q.  B.  456.  v.  Kelly,  20  N.  J.  L.  544. 

From  the  fact  that  the  vendor  is  a  trustee  9.  Grantor  in  Possession.  —  Wainscott  v.  Sil- 

for  the  purchaser,  it  follows  that  if  the  vendor  vers,  13  Ind.  497.     And  see  the  title  Landlord 

allows  a  trespasser  to  remove  soil  from  the  and  Tenant,  vol.  18,  p.  246  et  seq. 

land  he  is  liable  to  the  purchaser  for  the  loss  10.  Insurance  Belongs  to  Vendor.  —  Rayner  v. 

caused  thereby.      Clarke  v.  Ramuz,   (1891)   2  Preston,  18  Ch.  D.  1;  Poole  v.  Adams,  12  W. 

Q.  B.  456.  R.  683;  White  v.  Gilman,  138  Cal.  375;  King 

Duty  of  Purchaser.  —  If  by  the  terms  of  the  v.  Preston,  11  La.  Ann.  95. 

contract  the  vendor  is  to  have  the  material  11.  Insurance  Belongs  to  Purchaser.  ■ —  Wm. 

from  all  buildings  torn   down,   and  the  pur-  Skinner,  etc.,  Ship-Bldg.,  etc.,  Co.  v.  Houghton, 

chaser  tears  down  such  buildings  in  a  negligent  92  Md.  68;  Gates  v.  Smith,  4  Edw.  (N.  Y.) 

manner,  he  is   liable   for   the   value   thereof.  702  ;  Reed  v.  Lukens,  44  Pa.  St.  200  ;  Insurance 

Dominion  Express  Co.  v.  Cusack,  10  Quebec  K.  Co.  v.  Updegraff,  21   Pa.  St.  513.     See  also 

B.  307.  Hill  v.  Cumberland  Valley  Mut.  Protection  Co., 

4.  Duty  to  Relet.  — Egmont  v.  Smith,  6  Ch.  59  Pa.  St.  474;  Parcell  v.  Grosser,  109  Pa.  St. 
D.  469.  617;  Brakhage  v.  Tracy,  13  S.  Dak.  343. 

5.  Duty  to  Consult  Purchaser.  —  Rafferty  v.  As  to  Vendor  and  Vendee  as  Having  an  Insur- 
Schofield,  (1897)  1  Ch.  937.  See  also  Crosse  able  Interest,  see  the  title  Fire  Insurance,  vol. 
v.  Beaufort,  5  De  G.  &  Sm.  7.  13,  p.  178  et  seq. 

6.  Rule  in  United  States.  —  Hellreigel  v.  12.  Purchaser's  Intentions  Immaterial.  —  Wm. 
Manning,  97  N.  Y.  56.  Skinner,  etc.,  Ship-Bldg.,  etc.,  Co.  v.  Houghton, 

7.  Vendor  Guilty  of  Misconduct.  —  Gibson  v.      92  Md.  68. 

Eller,  13  Ind.  124.  13.  Contract  Not  Complete. —  Phinizy  v.  Guern- 

8.  Vendor  Blameless.  —  Goddard  v.  Bebout,      sey,  1 1 1  Ga.  346  ;  Gilbert  v.  Port,  28  Ohio  St.  276. 
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Options.  If  there  is  an  option  for  a  purchase,  and  the  loss  occurs  before 

the  option  is  exercised,  the  option  will  relate  back  to  the  time  of  the  contract 
and  the  purchaser  may  take  the  insurance  ; 1  but  there  is  a  conflict  as  to  this.* 

Agreements  as  to  Insurance.  —  The  parties  may  by  the  contract  agree  as  to  the 
insurance.  If  the  purchaser  agrees  to  insure  for  the  benefit  of  the  vendor  the 
vendor  is  entitled  to  the  insurance  if  the  purchaser  is  insolvent,3  or  does  not 
pay  the  purchase  price.4  Where  the  vendor  agrees  to  keep  the  premises  insured 
in  a  certain  sum  and  does  so,  he  has  no  right,  in  case  of  loss,  to  settle  with 
the  insurance  company  for  a  less  sum,  and  if  he  does  so  he  must  deduct  from 
the  purchase  price  the  whole  amount  agreed  upon.5 

(4)  Who  Entitled  to  Gains.  — ■  Since  the  purchaser  is  liable  for  losses 
occurring  after  the  making  of  the  contract,  so  he  is  entitled  to  all  gains  accruing 
before  completion.6 

/.  Right  to  Recover  for  Injuries  to  Land.  —  A  purchaser  in  pos- 
session may  recover  for  any  injury  done  to  the  land  while  he  is  in  possession,7 
but  not  for  those  happening  before  he  became  owner ;  8  and  if  he  is  not  entitled 
to  possession  he  cannot  recover  for  injuries  occurring  during  his  possession.9 

g.  Expenses  —  (i)  Taxes  and  Assessments  —  (a)  Before  Making  of  contract.  — 
All  taxes  or  assessments  imposed  before  the  making  of  the  contract  must  of 
course  be  discharged  by  the  vendor,  and  if  the  purchaser  is  obliged  to  pay 
them  he  can  deduct  the  amount  thereof  from  the  purchase  price.10 


1.  Option  Relates  Back.  —  Williams  v.  Lilley, 
67  Conn.  50 ;  Peoples  St.  R.  Co.  v.  Spencer, 
156  Pa.  St.  85. 

2.  Contrary  View.  —  Edwards  v.  West,  7  Ch. 
D.  858  ;  Gilbert  v.  Port,  28  Ohio  St.  276. 

3.  Purchaser  Insolvent.  —  Grange  Mill  Co.  v. 
Western  Assur.  Co.,  118  111.  396. 

4.  Failure  to  Pay  Purchase  Price.  —  Cromwell 
v.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.  42. 

Where  the  purchaser  goes  into  possession 
and  agrees  to  keep  the  improvements  insured 
for  the  benefit  of  the  vendor,  and  a  fire  occurs, 
the  vendor  is  not  obliged  to  apply  the  insur- 
ance collected  to  the  unpaid  purchase  money, 
but  may  use  it  in  rebuilding  the  building  de- 
stroyed. Naquin  v.  Texas  Sav.,  etc.,  Assoc.,  95 
Tex.  313. 

5.  Agreement  by  Vendor.  —  Allyn  v.  Allyn, 
154  Mass.  570. 

6.  Purchaser  Entitled  to  Gains.  —  White  v. 
Nutt,  1  P.  Wms.  61  ;  Ex  p.  Manning,  2  P. 
Was.  410;  Frick's  Appeal,  101  Pa.  St.  485; 
Siter's  Appeal,  26  Pa.  St.  178. 

As  to  Eights  of  Purchaser  in  Batture,  see  the 
title  Batture,  vol.  3,  p.  898. 

7.  Purchaser  in  Possession.  —  Peterson  v.  Orr, 
12  Ga.  464;  Hueston  v.  Mississippi,  etc.,  Boom 
Co.,  76  Minn.  251  ;  Honsee  v.  Hammond,  39 
Barb.  (N.  Y.)  89.  See  generally  the  title 
Trespass,  vol.  28,  p.  580. 

But  the  Vendor  Cannot  Recover.  —  Ives  v. 
Cress,  5  Pa.  St.  118. 

8.  Injuries  Occurring  Previously  —  United 
States.  —  Northern  Pac.  R.  Co.  v.  Murray,  59 
U.  S.  App.  487. 

Alabama.  —  Huntsville  v.  Ewing,  116  Ala. 
576. 

Kentucky.  —  Hopkinsville  Bank  v.  Western 
Kentucky  Insane  Asylum,  108  Ky.  357. 

Louisiana.  —  Clark  v.  Warner,  6  La.  Ann. 
408;  Matthews  v.  Alsworth,  45  La.  Ann.  465. 
See  also  Inge  v.  Police  Jury,  14  La.  Ann.  117. 

New  York.  —  Litchfield  v.  Norwood  Mfg.  Co., 
22  N.  Y.  App.  Div.  569. 


Pennsylvania.  —  Schuylkill,  etc.,  Nav.  Co.  v. 
Decker,  2  Watts  (Pa.)  343 ;  Neiss  v.  Foster, 
64  Pa.  St.  495. 

Virginia.  —  Chesapeake,  etc.,  R.  Co.  v.  Cham- 
bers, 95  Va.  503. 

See  also  the  title  Trespass,  vol.  28,  p.  581. 

A  purchaser  of  land  with  an  unexpired  lease 
on  it  may  recover  damages  for  the  breach  of 
the  covenants  contained  in  the  le^se  if  such 
breach  occurs  after  the  conveyance  to  him. 
Shelby  v.  Hearne,  6  Yerg.  (Tenn.)  512. 

Damages  for  Land  Taken  or  Injured  by  the  Ex- 
ercise of  the  Power  of  Eminent  Domain  are  paya- 
ble to  the  owner  of  the  land  and  so  the  pur- 
chaser cannot  claim  compensation  for  acts 
done  before  he  acquired  title.  See  the  title 
Eminent  Domain,  vol.  10,  p.  1189. 

As  to  Right  of  Purchaser  to  Damage  for  Injuries 
Occasioned  by  Elevated  Railroad,  see  the  title 
Elevated  Railroads,  vol.  10,  p.  913  et  seq. 

Rights  and  Liabilities  of  Vendor  and  Pur- 
chaser as  to  Damages  Caused  By  Floods,  see  the 
title  Floods,  vol.  13,  p.  703  et  seq. 

9.  Purchaser  Not  Entitled  to  Possession. — 
Moyer  v.  Scott,  30  Mich.  345 ;  Des  Jardins  v. 
Thunder  Bay  River  Boom  Co.,  95  Mich.  140 ; 
Hoffmann  v.  Columbia,  76  Mo.  App.  553. 

10.  Taxes  Levied  Before  Making  of  Contract.— 
Taylor  v.  Fitzsimmons,  (Ky.  1897)  41  S.  W. 
Rep.  263  ;  Owens  v.  Salter,  38  Pa.  St.  211. 

If  the  vendor  has  not  paid  taxes  assessed 
before  the  contract  is  made,  the  vendee,  having 
paid  the  same,  may  set  off  the  amount  thereof 
against  the  purchase  price,  but  he  cannot 
charge  the  vendor  with  the  amount  paid  to 
the  holder  of  a  tax  deed  above  the  amount 
necessary  to  have  redeemed  the  land  from  the 
sale.     Owens  v.  Salter,  38  Pa.  St.  211. 

If  on  a  sale  by  the  court  the  owner  agrees 
to  pay  an  assessment  and  fails  to  do  so,  and  the 
purchaser  is  compelled  to  pay  the  same,  he  may 
set  off  the  amount  of  the  assessment  in  a  suit 
for  the  purchase  money.  Swindell  v.  Richey, 
41  Ind.  281. 

i  Volume  XXIX. 


Eights  and  Liabilities        VENDOR  AND  PURCHASER,  on  Contract  of  Sale. 


(b)  Between  Contract  and  Time  for  Performance.  —  The  vendor  remaining  in  pos- 
session after  the  making  of  the  contract  must  pay  the  taxes  imposed  on  the 
land  during  the  interval  between  the  date  of  the  contract  and  the  date  of 
completion;1  but  if  the  purchaser  is  in  possession  he  must  pay  the  taxes.2 


As  to  Right  of  Vendor  or  Purchaser  Paying 
Taxes  to  Be  Subrogated  to  State's  Lien,  see  the 

title  Subrogation,  vol.  27,  p.  265. 

Under  Neb.  Comp.  St.  1893,  §  44,  c.  77,  pro- 
viding that  "  the  owner  of  property  on  the  first 
day  of  April  in  any  year  shall  be  liable  for  the 
taxes  of  that  year ;  the  purchaser  of  property 
on  the  first  day  of  April  shall  be  considered  as 
the  owner  on  that  day,"  a  vendor  who  sells 
real  estate  after  the  first  day  of  April  is,  in  the 
absence  of  any  contract  to  the  contrary,  liable 
for  the  taxes  for  that  year.  McClure  v.  Camp- 
bell, 25  Neb.  57  ;  Campbell  v.  McClure,  45  Neb. 
608. 

Assessment  Vacated:  —  Where  the  purchaser 
refuses  to  complete  the  contract  unless  a  de- 
duction is  made  from  the  purchase  price  on  ac- 
count of  a  lien  on  the  land  caused  by  a  street 
assessment,  and  the  deduction  is  made,  the 
vendor  cannot  recover  the  same  from  the  pur- 
chaser, the  assessment  having  been  vacated. 
James  v.  Schmidt,  (Brooklyn  City  Ct.  Spec.  T.) 
2  N.  Y.  Supp.  649. 

Assumption  of  Taxes  by  Purchaser.  —  A  pur- 
chaser who  denies  that  there  are  taxes  on  the 
property  he  buys  cannot  be  held  to  have  as- 
sumed the  payment  thereof.  Leeds  v:  Hardy, 
44  La.  Ann.  556. 

An  agreement  to  sell  property  for  a  certain 
sum  "  net,"  exclusive  of  "  all  commissions, 
taxes,  and  other  charges  that  may  stand  against 
the  property,"  will  not  be  enforced  against  the 
vendor  unless  the  purchaser  will  assume  a  spe- 
cial-assessment lien  as  well  as  taxes  and  com- 
missions. Gibbs  v.  People's  Nat.  Bank,  198 
111.  307. 

Where  the  purchaser  agrees  to  pay  the  taxes, 
he  cannot  allow  the  land  to  be  sold  for  taxes 
and  buy  in  the  title  at  the  tax  sale.  Haskell  v. 
Putnam,  42  Me.  244. 

In  the  Absence  of  Any  Special  Agreement 
between  the  parties,  the  law  will  determine  by 
whom  taxes  are  to  be  paid.  Everett  v.  Dilley, 
39  Kan.  73. 

Agreement  to  Convey  Free  from  Incumbrance. 

■ —  Where  the  vendor  agrees  to  convey  free  and 
clear  from  incumbrances,  this  includes  taxes 
which  were  liens  on  the  land  before  the  making 
of  the  contract.  Sandidge  v.  Hunt,  40  La.  Ann. 
766 :  Vicksburg  Waterworks  Co.  v.  Vicksburg 
Water  Supply  Co.,  80  Miss.  68 ;  Skinner  v. 
Christie,  52  N.  J.  Eq.  720  ;  Masson  v.  Les  Ec- 
clesiastiques,  etc.,  17  Quebec  Super.  Ct.  573. 
Contra,  Miller  v.  Eheinzweig,  79  Hun  (N.  Y.) 
1 .  Compare  New  Orleans  v.  Ferriere,  17  La. 
Ann.  183. 

But  it  does  not  include  tax  liens  which  were 
not  in  existence  when  the  contract  was  made. 
Hall  v.  Denckla,  28  Ark.  506  ;  Jones  v.  Schul- 
meyer,  39  Ind.  119;  Miller  v.  Corey,  15  Iowa 
166;  Warfield  v.  Erdman,  (Ky.  1897)  43  S.  W. 
Rep.  708;  Lathers  v.  Keogh,  109  N.  Y.  583; 
People  v.  Gilon,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  212,  24  Abb.  N.  Cas.  (N.  Y.)  125,  18  Civ. 
Pro.  (N.  Y.)  112;  People  v.  Gilon,  (Supm.  Ct. 
Gen.  T.)  12  N.  Y.  Supp.  629;  Kayser's  Estate, 
9  Pa.  Dist.  360. 


The  grantee  under  a  warranty  deed  may  de- 
duct from  notes  given  for  the  purchase  price 
the  amount  of  taxes  which  were  liens  on  the 
land  at  the  time  of  his  purchase.  Swope  v. 
Missouri  Trust  Co.,  26  Tex.  Civ.  App.  133. 

Where  a  vendor  agrees  to  convey  land  at  a 
future  time,  with  covenants  of  warranty,  and  in 
pursuance  of  the  terms  of  the  agreement  places 
the  purchaser  in  possession,  assessments  for 
street  and  sewer  improvements  made  after  the 
execution  of  the  contract  but  before  the  execu- 
tion of  the  deed,  are  not  incumbrances  within 
the  meaning  of  the  contract,  since  such  assess- 
ments are  not  an  injury  to  the  land,  which  in 
contemplation  of  the  statute  authorizing  the  as- 
sessments is  benefited  by  the  improvements  to 
the  amount  of  the  assessment.  Carey  v. 
Gundlefinger,  12  Ind.  App.  645. 

Where  a  contract  made  August  4  provided 
that  the  deed  should  contain  full  covenants, 
and  that  the  "  calculations  and  adjustments  of 
the  exact  amounts  to  be  paid  as  to  rents,  in- 
terest, etc.,"  should  be  made  as  of  September 
first,  and  an  adjustment  was  had,  which  did  not 
take  into  consideration  a  tax  assessed  before 
August  4,  but  not  confirmed  till  after  the  execu- 
tion of  the  deed,  it  was  held  that  the  vendor 
was  not  liable  for  this  tax,  since  the  symbol 
"  etc."  after  "  interest  "  could  not  be  taken  to 
include  taxes.  Lathers  v.  Keogh,  109  N.  Y. 
S83. 

As  to  When  Taxes  and  Special  Assessments  Be- 
come Liens. —  See  the  titles  Special  Assess- 
ments, vol.  25,  p.  1235;  Taxation,  vol.  27,  p. 
737  et  seq. 

Agreement  as  to  "Outgoings." — Where  the 
vendor  agrees  to  discharge  all  "  outgoings  '  up 
to  the  time  fixed  for  completion,  he  is  liable  for 
expenses  caused  by  a  municipal  order  to  tear 
down  buildings,  if  the  order  is  made  before  the 
date  fixed,  though  he  does  not  comply  with  the 
order,  and  the  work  is  done  by  the  municipality 
after  the  date  fixed.  Tubbs  v.  Wynne,  (1897) 
1  Q.  B.  74- 

And  the  vendor  is  liable  in  such  case  for  as- 
sessments for  work  done  before  the  completion 
of  the  sale,  though  neither  party  knew  it  had 
been  done.    Midgley  v.  Coppock,  4  Ex.  D.  309. 

Compare  In  re  Boor,  40  Ch.  D.  572,  holding 
that  if  the  assessment  was  not  enforceable 
against  the  vendor  when  paid  by  the  purchaser, 
the  vendor  is  not  liable  to  the  purchaser. 

1.  Vendor  in  Possession  Liable  for  Taxes.  — 
Johnson  v.  McKinnon,  (Fla.  1903)  34  So.  Rep. 
272;  Wilson  v.  Tappan,  6  Ohio  172;  Densmore 
v.  Hagerty,  59  Pa.  St.  189. 

2.  Purchaser  in  Possession — United  States. — 
Bradford  v.  Union  Bank,  13  How.  (U.  S.) 
57- 

Arkansas.  —  Hall  v.  Denckla,  28  Ark.  506. 

Illinois.  —  Glancy  v.  Elliott,  14  111.  456. 

Indiana.  —  Cole  v.  Wright,  70  Ind.  179. 

Iowa. — .  Miller  v.  Corey.  15  Iowa  166:  Hunt 
v.  Rowland,  22  Iowa  S3  ;  Baldwin  v.  Mayne,  42 
Iowa  131;  Cowdry  v.  Cuthbert,  71  Iowa  733  ! 
Lillie  v.  Case.  54  Iowa  177.  See  also  Myer  v. 
Dubuque  County,  49  Iowa  193. 
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If  the  subject  of  sale  is  uncultivated  land,  which  has  been  lumbered  by  both 
vendor  and  purchaser,  each  must  pay  one-half.1 

(o)  After  Time  Fixed  for  Completion.  —  After  the  time  for  completion  the  pur- 
chaser is  liable  for  taxes,2  unless  delay  is  caused  by  the  vendor,  in  which  case 
the  taxes  must  be  paid  by  the  latter,3  even  if  the  purchaser  has  expressly 
agreed  to  pay  the  taxes  after  a  certain  date.4  But  if  the  delay  is  due  to  the 
purchaser,  he  is  liable.5 

(2)  Other  Expenses.  —  The  expenses  of  carrying  the  property  fall  on  the 
vendor  down  to  the  time  the  purchaser  may  safely  take  possession  ; 6  and 
when  the  vendor  contracts  to  transfer  a  lease  free  from  all  incumbrances  he 
must  pay  the  rent  accrued  up  to  the  time  for  completion.7  But  if  the  delay 
in  completion  is  due  to  the  purchaser,  he  is  liable  for  expenses  during 
the  delay.8 

h.  Fixtures,  Improvements,  Crops,  and  Waste.  —  These  topics  are 
discussed  elsewhere  in  this  work.9 

i.  Assumption  of  Mortgage.  —  This  topic  is  also  fully  treated  elsewhere, 
to  which  reference  is  made  in  the  note.10 

2.  As  Between  Co-purchasers  —  a.  Duty  of  Good  Faith.  —  Where  two  or 
more  persons  unite  in  the  purchase  of  land,  each  owes  the  others  the  duty  of 
good  faith,  and  is  responsible  to  them  for  any  lack  of  fair  dealing.  He  cannot 
obtain  any  secret  advantage  to  the  detriment  of  his  fellow  purchasers.11 


Michigan.  —  Pringle  v.  Wagnoer,  1 1  o  Mich. 
612. 

Mississippi.  —  Watson  v.  Sawyers,  54  Miss. 
64. 

Missouri.  —  Farber  v.  Purdy,  69  Mo.  601; 
Anderson  v.  Harwood,  47  Mo.  App.  660.  See 
also  Brown  v.  Brown,  124  Mo.  85. 

Ohio.  —  Cobb  v.  Bohm,  11  Ohio  Dec.  (Re- 
print) 844,  30  Cine.  L.  Bui.  142. 

Tennessee.  —  Francis  v.  Washburn,  5  Hayw. 
(Tenn.)  294. 

Wisconsin.  —  Williamson  v.  Neeves,  94  Wis. 
656. 

As  to  Who  Must  Pay  Succession  Tax  on  a  Re- 
version, see  In  re  Kidd,  (1893)  1  Ch.  695; 
Cooper  v.  Trewby,  28  Beav.  194. 

As  to  Exemption  from  Taxation  of  Purchaser, 
see  the  title  Exemptions,  vol.  12,  p.  298. 

1.  Taxes  on  Uncultivated  Land.' — Thompson 
v.  Noble,  108  Mich.  26. 

2.  Purchaser  Liable. —  Sherman  v.  Savery,  2 
McCrary  (U.  S.)  107;  Haffey  v.  Lynch,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  256;  Duffy  v. 
Donovan,  52  N.  Y.  634. 

Taxes  Paid  by  Vendor. — -Where  vendor  in 
possession  during  delay  in  completion  of  sale 
allows  taxes  to  remain  unpaid,  whereby  he  is 
forced  to  pay  them  with  penalty  in  addition,  he 
will  be  allowed  as  against  the  vendee  only  the 
amount  of  the  taxes  with  legal  interest.  Haffey 
v.  Lynch,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N 
Y.)  256. 

3.  Taxes  in  Case  of  Delav,  —  Gotthelf  v.  Strana- 
han,  (Brooklyn  City  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
161  ;  Wilson  v.  Tappan,  6  Ohio  172. 

4.  Agreement  by  Purchaser. —  Lake  Phalen 
Land,  etc.,  Co.  v.  Stees,  54  Minn.  471. 

5.  Delay  Caused  by  Purchaser.  —  Latrobe  v. 
Winans,  89  Md.  636. 

6.  Vendor  Liable  till  Time  for  Completion.  — 
Carrodus  v.  Sharp,  20  Beav.  56. 

7.  Sale  of  Lease  —  Hull  v.  Stevenson,  (Marine 
Ct.  Tr.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  196.  See 
also  Lawes  v.  Gibson,  L.  R.  1  Eq.  135. 


Sale  of  Copyhold. —  Where  the  subject  of  sale 
is  a  copyhold  belonging  to  a  trust  estate,  and 
delay  ensues,  during  which  the  tenant  on  the 
court  rolls  dies,  the  expense  of  admitting  his 
heir  must  be  borne  by  the  cestuis  que  trusient. 
Paramore  v.  Greenslade,  17  Jur.  1064. 

8.  Delay  Due  to  Purchaser. —  Steiner  v.  Fourth 
Presb.  Church,  162  N.  Y.  322. 

9.  As  to  Rights  of  Vendor  and  4  Purchaser  to 
Fixtures,  see  the  title  Fixtures,  vol.  13,  pp. 
662,  634. 

Right  of  Vendee  under  Contract  of  Sale  to  Im- 
provements. —  See  the  title  Improvements,  vol. 
16,  p.  96  et  seq. 

As  to  Right  of  Vendor  and  Purchaser  in  Crops, 

see  the  title  Crops,  vol.  8,  p.  301. 
As  to  Waste  as  Between  Vendor  and  Purchaser, 

see  the  title  Waste. 

10.  Assumption  of  Mortgages. —  See  the  titles 
Mortgages,  vol.  20,  p.  986.  et  seq.;  Contribu- 
tion and  Exoneration,  vol.  7,  p.  330,  note  7. 

11.  Duty  of  Good  Faith.  —  Carter  v.  Home,  1 
Eq.  Cas.  Abr.  7,  par.  13;  Rhea  v.  Surryhine,  39 
Cal.  579  ;  Her  v.  Griswold,  83  Iowa  442  ;  Newell 
v.  Cochran,  41  Minn.  374;  Short  v.  Stevenson, 
63  Pa.  St.  95;  Kennah  v.  Huston,  15  Wash. 
275- 

If  one  joint  purchaser  of  an  estate  subject  to 
incumbrances  has  an  abatement  made  to  him 
of  part  of  the  amount  due,  he  must  account 
therefor  to  his  co-purchasers.  Carter  v.  Home, 
1  Eq.  Cas.  Abr.  7,  par.  13. 

Where  several  persons  buy  land  and  agree 
among  themselves  to  sell  it  for  their  joint  bene- 
fit, each  owes  the  other  the  duty  of  good  faith, 
and  if  one  induces  a  sale  from  which,  by  reason 
of  a  secret  agreement  with  the  vendee,  he  real- 
izes more  profit  than  his  associates,  he  is  ac- 
countable to  them  for  their  share  of  such  excess 
profits.    Newell  v.  Cochran,  41  Minn.  374. 

One  obligee  in  a  bond  cannot  surrender  the 
interest  of  another  without  his  consent.  Corn- 
stock  v.  Brosseau,  65  111.  39. 

Profit  May  Be  Allowable. —  Where  a  purchaser 
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b.  One  Paying  More  than  His  Share  —  (i)  Right  of  Contribution. — 
Where  several  agree  to  buy  together  and  one  fails  to  pay  his  share,  an  action 
lies  against  him  at  the  suit  of  the  others,  to  recover  contribution  for  the 
excess  they  have  been  obliged  to  pay.1  But  if  the  conveyance  is  taken  to  all 
of  them  the  ones  who  have  paid  more  than  their  share  do  not  have  a  lien  on 
the  iand  for  the  amount  of  their  advances;58  but  a  co-purchaser,  with  the 
understanding  that  he  is  to  be  repaid  from  the  proceeds  of  a  resale,  has  a  lien.3 

(3)  One  Purchaser  Cannot  Take  Conveyance  to  Himself.  —  If  one  co-pur- 
chaser pays  the  whole  consideration  and  takes  a  conveyance  to  himself,  the 
others  may  tender  their  share  and  compel  a  conveyance  of  their  proportionate 
shares.4 

3.  As  Towards  Third  Persons.  —  The  rights  and  liabilities  of  the  vendor  and 
purchaser  as  against  third  parties  have  already  been  treated  in  various  titles 
throughout  this  work.  For  these  titles  the  reader  is  referred  to  the  notes 
below,  and  to  the  table  of  cross-references  at  the  beginning  of  this  title,  and 
to  the  general  index  of  this  work.5 


negotiates  with  an  agent  for  the  sale  of  land, 
and  the  latter  proposes  to  join  with  him  in  buy- 
ing the  land  at  a  certain  price,  knowing  that  it 
can  be  secured  at  a  lower  sum,  and  the  sale  is 
made,  the  purchaser  has  no  claim  against  his 
co-purchaser,  for  he  is  chargeable  with  knowl- 
edge that,  since  he  is  an  agent,  he  may  be  en- 
titled to  some  compensation.  Miller  v.  Miller, 
47  Minn.  546. 

1.  Right  of  Contributions.  —  See  the  title  Con- 
tribution and  Exoneration,  vol.  7,  p.  355, 
note.  See  also  Kieffer's  Estate,  136  Pa.  St. 
535  ;  Brady  v.  Colhoun,  1  P.  &  W.  (Pa.)  140; 
Meason  v.  Kaine,  67  Pa.  St.  126. 

Assumption  of  Lien. —  Where  two  unite  in  buy- 
ing property  and  each  agrees  to  pay  off  certain 
liens  thereon,  and  one  does  not  do  so,  whereby 
the  land  is  sold,  and  the  other  buys  it  in,  the  lat- 
ter may  recover  of  his  co-purchaser  the  differ- 
ence between  what  he  paid  at  the  sale  and  the 
price  agreed  to  be  paid  for  it.  Bredin  v.  Ag- 
new,  3  W.  &  S.  (Pa.)  300. 

2.  No  Lien.  —  Crane  v.  Caldwell,  14  111.  468. 
See  also  Glasscock  v.  Glasscock,  17  Tex.  480. 
Contra,  Tompkins  v.  Mitchell,  2  Rand.  (Va.) 
428  ;  Hays  v.  Wood,  4  Rand.  (Va.)  272. 

3.  Money  Advanced  under  Agreement.  —  Leiweke 
v.  Jordan,  59  Mo.  App.  619. 

4.  Conveyance  Made  to  One.  —  Plympton  v. 
Boehme,  4  Hun  (N.  Y.)  396 ;  Levy  v.  Brush, 
(N.  Y.  Super.  Ct.  Gen.  T.)  8  Abb.  Pr.  N.  S. 
(N.  Y.)  418.  See  also  Finley  v.  Unthank,  (Ky. 
1891)  15  S.  VV.  Rep.  1056;  Simon  v.  Gulick, 
(Ky.  1899)  50  S.  W.  Rep.  992. 

Extent  of  Interest.  —  Where  a  bond  is  given 
for  the  conveyance  of  land  to  several,  in  such 
proportion  as  they  shall  agree  on,  the  presump- 
tion is  that  all  the  obligees  are  equally  inter- 
ested. Pringle  v.  Sturgeon,  Litt.  Sel.  Cas.  (Ky.) 
112. 

The  fact  that  several  persons  unite  in  a  note 
to  secure  money  with  which  to  purchase  land, 
does  not  of  itself  create  a  joint  interest  in  all 
of  the  parties  in  whatever  purchase  is  made. 
Putnam  v.  Dungan,  89  Cal.  231. 

5.  As  to  All  Questions  of  Purchasers  for  Value 
Without  Notice,  see  the  title  Purchasers  for 
Value,  vol.  23,  p.  472. 

As  to  Riffht  of  Purchasers  Pendente  Lite, 
see  the  title  Notice  of  Pendency  and  Lis 
Pendens,  vol.  21,  p.  591. 


As  to  Bights  on  Assignments  of  Contract, 

see  the  titles  Assignments,  vol.  2,  p.  1007 ; 
Equitable  Mortgages,  vol.  n,  p.  130. 

As  to  the  Effects  of  Judgment  as  Liens  Against 
the  Interests  of  Vendor  and  Vendee,  see  the  title 
Judgments  and  Decrees,  vol.  17,  p.  780  et 
seq.  See  also  the  following  cases :  Vance  v. 
Workman,  8  Blackf.  (Ind.)  306 ;  Hartman  v. 
Stahl,  2  P.  &  W.  (Pa.)  223;  Stephens  v.  Motl, 
81  Tex.  115. 

As  to  Whether  the  Interest  of  Vendor  and  Ven- 
dee in  an  Executory  Contract  Can  Be  Sold  on 
Execution,  see  title  Executions,  vol.  11,  p.  637 
et  seq.  See  also  the  following  cases  :  Adams 
v.  Cauthen,  113  Ga.  1166;  Burr  v.  Toomer,  103 
Ga.  159;  Pitts  v.  McWhorter,  3  Ga.  5;  Rounsa- 
ville  v.  Peek,  108  Ga.  584;  Jackson  v.  Snell, 
34  Ind.  241  ;  Doe  v.  Million,  4  J.  J.  Marsh. 
(Ky.)  395  ;  Butts  v.  Chinn,  4  J.  J.  Marsh.  (Ky.) 
641  ;  Welsh  v.  Richards,  41  Mich.  593  ;  Crom- 
well v.  Craft,  47  Miss.  44 ;  Neef  v.  Seely,  49 
Mo.  209 ;  Marston  v.  Osgood,  69  N.  H.  96 ; 
Sackett  v.  Barnum,  22  Wend.  (N.  Y.)  605 ; 
Morgan  v.  Snell,  3  Baxt.  (Tenn.)  382 ;  Charles 
v.  Taylor,  1  Heisk.  (Tenn.)  528;  McKelvain 
v.  Allen,  58  Tex.  383- 

As  to  Liability  of  Purchaser  Assuming  a  Moi  t- 
gage,  see  the  titles  Mortgages,  vol.  20,  p.  986 
et  seq.;  Contribution  and  Exoneration,  vol. 
7,  P-  33°,  note  7. 

As  to  Assumption  of  Incumbrances  as  Giving 
Bise  to  Vendor's  Lien  in  Favor  of  Creditor, 
see  the  title  Vendor's  Lien,  post. 

As  to  Liability  of  Purchaser  to  Contribute  Toward 
Discharging  Incumbrances,  see  the  titles  Mar- 
shaling Assets,  vol.  19,  pp.  1273,  1277,  1279, 
1280;  Marshaling  Decedents'  Estates,  vol. 
19,  PP-  1330,  1332,  1348. 

As  to  Subrogation  of  Purchasers  to  Rights  of 
Vendors,  see  the  title  Subrogation,  vol.  27,  p. 
270. 

As  to  Right  to  Possession  as  Against  Third 
Parties,  see  the  title  Trespass,  vol.  28,  p. 
548. 

As  to  Liability  of  Interest  of  Vendor  and  Pur- 
chaser to  Mechanic's  Lien,  see  the  title  Mechan- 
ics' Lien,  vol.  20,  p.  321  et  seq. 

As  to  Right  of  Person  Occupying  Land  under 
Contract  to  Purchase,  to  Claim  of  Homestead 
Thereon,  see  the  title  Homestead,  vol.  15,  p. 
561  et  seq. 
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VIII.  Remedies — 1.  Of  Vendor  —  a.  Action  for  Breach  of  Contract 

 (i)  Right  to  Action.  — On  the  failure  of  the  purchaser  to  carry  out  the 

contract  the  vendor  may,  among  other  remedies,  maintain  an  action  for  breach 
of  contract.  This  right  is  undisputed,1  and  the  only  question  is  as  to  the 
measure  of  damages. 

\2)  Measure  of  Damages  — (a)  Contract  Price  with  Interest.  —  It  is  held  in  a  few 
jurisdictions  that  the  vendor  may  recover  the  contract  price  with  interest 
from  the  time  of  the  breach.2 

(b)  Difference  Between  Contract  Price  and  Market  Value.  —  But  the  great  weight  of 
authority,  both  in  England  and  the  United  States,  is  to  the  effect  that  the 
true  measure  of  damages  is  only  the  injury  sustained  by  reason  of  the  breach, 
for  the  vendor  cannot  have  the  land  and  its  value  too.  Accordingly  it  is 
held  that  the  measure  of  damages  is  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  of  the  breach,  less  the  amount  of  the  pur- 
chase price  paid.3    If  the  market  value  is  more  than  the  contract  price,  only 

Contract  for  Purchase  of  Land  Will  Pass  to 
Assignee  in  Bankruptcy,  see  the  title  Insolv- 
ency and  Bankruptcy,  vol.  16,  p.  726. 

As  to  Right  of  Purchaser  of  Mortgaged  Prop- 
erty to  Redeem,  see  the  title  Equity  of  Redemp- 
tion, vol.  11,  p.  216. 

As  to  Right  of  Widow  of  Purchaser  to  Dower, 
see  the  title  Dower,  vol.  10,  p.  164. 

As  to  Allowance  to  Widow  of  Vendor,  of  Im- 
provements Made  by  Purchaser,  in  Setting  Out 
Her  Dower,  see  the  title  Dower,  vol.  10,  p.  186. 

1.  Action  for  Breach  of  Contract.  —  Gilpin 
County  Min.  Co.  v.  Drake,  8  Colo.  586  ;  Ansley 
v.  Green,  82  Ga.  181  ;  Morris  v.  McKee,  96  Ga. 
611.  And  see  generally  the  cases  cited  infra, 
this  subsection,  (2)  Measure  of  Damages. 

As  to  Vendor's  Action  for  Rescission,  see  su- 
pra, this  title,  IV.  1.  Rescission. 

As  to  Action  for  Purchase  Price,  see  infra,  this 
section,  b.  Action  for  Purchase  Price. 

As  to  Right  to  Specific  Performance,  see  the 
title  Specific  Performance,  vol.  26,  p.  7. 

2.  Contract  Price  with  Interest  —  Indiana.  — 
See  Porter  v.  Travis,  40  Ind.  556. 

Iowa.  —  Goodpaster  v.  Porter,  11  Iowa  161. 

Maine.  —  Alna  v.  Plummer,  4  Me.  258  ;  Oat- 
man  v.  Walker,  33  Me.  68.  See  also  Robinson 
v.  Heard,  15  Me.  296. 

Massachusetts.  — ■  Gill  v.  Bicknell,  2  Cush. 
(Mass.)  35s ;  Jacobs  v.  Peterborough,  etc.,  R. 
Co.,  8  Cush.  (Mass.)  223.  But  see  Old  Colony 
R.  Corp.  v.  Evans,  6  Gray  (Mass.)  25. 

Michigan.  —  Curran  v.  Rogers,  35  Mich.  221. 

New  York.  —  Richards  v.  Edick,  17  Barb. 
(N.  Y.)  260 ;  Franchot  v.  Leach,  5  Cow.  (N. 
Y.)  506.  See  also  Shannon  v.  Comstock,  21 
Wend.  (N.  Y.)  457.  But  see  cases  from  New 
York  cited  infra,  in  next  following  subdivision 
of  this  section,  (b)  Difference  Bctzveen  Con- 
tract  Price  and  Market  Value. 

North  Carolina.  —  Garrard  v.  Dollar,  4  Jones 
L.  (49  N.  Car.)  175. 

Pennsylvania.  —  Tripp  v.  Bishop,  56  Pa.  St. 
424  ;  Fore  v.  Gipe,  2  Pa.  Dist.  822  ;  Murray  v. 
Ellis,  112  Pa.  St.  485. 

Payment  Condition  Precedent.  —  Where  the 
purchaser  does  not  tender  the  purchase  price 
on  the  day  fixed,  the  vendor  may  bring  an  ac- 
tion for  breach  of  contract  without  tendering  a 
deed;  and  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket value  at  the  time  of  performance.  Robin- 
son v.  Heard,  15  Me.  296. 


If  the  Contract  Is  Parol,  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price 
and  the  market  value.  Meason  v.  Kaine,  67  Pa. 
St.  126,  63  Pa.  St.  335;  Ellet  v.  Paxson,  2  W. 
&  S.  (Pa.)  418;  Bowser  v.  Cessna,  62  Pa.  St. 
148.  And  see  the  title  Verbal  Agreements 
(Statute  of  Frauds),  post. 

3.  Difference  Between  Contract  Price  ana 
Market  Value  —  England.  —  Laird  v.  Pirn,  7  M. 
&  W.  474- 

District  of  Columbia.  —  Hazleton  v.  Le  Due, 
10  App.  Cas.  (D.  C.)  379. 
Florida.  —  Smith  v.  Newell,  37  Fla.  147. 
Illinois.  —  Burnham  v.  Roberts,  70  111.  19. 
Indiana.  —  Porter  v.   Travis,   40    Ind.  556; 
Lewis  v.  Lee,  15  Ind.  499;  Farmers,  etc.,  Bldg., 
etc.,  Assoc.  v.  Rector,  22  Ind.  App.  101  ;  Good- 
wine  v.  Kelley,  (Ind.  App.  1904)  £0  N.  E.  Rep. 
832.    See  also  Pittsburgh,  etc.,  R.  Co.  v.  Heck, 
50  Ind.  303. 

Kentucky.  —  Allison  v.  Cocke,  112  Ky.  212. 
Massachusetts.  —  Old    Colony    R.    Corp.  v. 
Evans,  6  Gray  (Mass.)  25. 

Michigan.  —  Stewart  v.  McLaughlin,  126 
Mich.  1  ;  Allen  v.  Mohn,  86  Mich.  328. 

Missouri.  —  Scudder  v.  Waddingham,  7  Mo. 
App.  26;  Davis  v.  Watson,  89  Mo.  App.  15. 
Nebraska.  —  Wasson  v.  Palmer,  17  Neb.  330. 
New  Hampshire.  —  Griswold  v.  Sabin,  51  N. 
H.  167;  Hurd  v.  Dunsmore,  63  N.  H.  171. 

New  York.  —  Congregation  Beth  Elohim  v. 
Central  Presby.  Church,  (Brooklyn  City  Ct. 
Spec.  T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  484,  over- 
ruling Richards  v.  Edick,  17  Barb.  (N.  Y.)  260; 
Benzinger  v.  Erhardt,  74  N.  Y.  App.  Div.  160; 
Wilson  v.  Holden,  (Supm.  Ct.  Gen.  T.)  16  Abb. 
Pr.  (N.  Y.)  133;  Schmaltz  v.  Weed,  27  N.  Y. 
App.  Div.  309 :  Keitel  v.  Zimmerman,  (Supm. 
Ct.  Tr.  T.)  19  Misc.  (N.  Y.)  581 ;  Van  Brocklen 
v.  Smeallie,  64  Hun  (N.  Y.)  467,  reversed  on 
other  grounds  in  140  N.  Y.  76. 

Texas.  —  Tinsley  v.  Dowell,  87  Tex.  23; 
Kempner  v.  Heidenheimer,  65  Tex.  587  ;  Mon- 
roe v.  South,  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  1014. 

The  rule  of  damages  applicable  to  sales  of 
real  property  differs  in  scope  and  principle  from 
that  applicable  to  sales  of  personalty.  Van 
Brocklen  v.  Smeallie,  140  N.  Y.  70. 

As  to  the  Manner  of  Ascertaining  Market.  Value, 
see  the  titles  Market  Value,  vol.  19,  p.  1153; 
Eminent  Domain,  vol.  10,  p.  1152  ct  seq. 
Conveyance  from   Third  Party. —  Where  the 
19  Volume  XXIX. 


Remedies. 


VENDOR  AND  PURCHASER. 


Of  Vendor. 


nominal  damages  can  be  recovered.1  The  market  value  is  to  be  taken  at  the 
time  of  the  breach  and  not  at  the  time  of  the  trial.3  If  the  loss  in  value  is 
due  to  the  negligence  of  the  vendor  he  cannot  recover  therefor,3  nor  can  he 
suffer  the  property  to  be  sold  at  a  foreclosure  sale  and  claim  the  difference  as 
the  measure  of  damages.4 

Resale  Price  as  Evidence  of  Market  Value.  —  It  is  very  generally  held  that  if  the 
vendor  sells  the  land  at  a  public  sale  fairly  conducted  and  bona  fide,  with  rea- 
sonable notice  to  the  purchaser,  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  price  obtained  on  such  resale.5  But  the 
resale  must  be  fair,6  and  a  private  sale  without  notice  to  the  purchaser  is  no 
proof  of  market  value.7  But  mere  unskilfulness  in  conducting  the  sale  is  not 
enough  to  charge  the  vendor  with  the  loss  if  there  is  no  mala  fides.% 

All  Damages  Reasonably  to  Be  Foreseen.  —  The  rule  has  been  stated  to  be,  not 
only  the  difference  between  the  contract  price  and  the  market  value  at  the 
time  of  the  breach,  but  also  any  damages  sustained  which  could  have  been 
reasonably  anticipated  by  the  parties  as  likely  to  be  caused  by  the  breach, 
and  which  could  not  have  been  avoided  by  reasonable  care  on  the  part  of 
the  vendor.9 

b.  Action  for  Purchase  Price  —  (i)  Right  to  Action  —  (a)  in  General  — 
aa.  Contract  Executory.  —  If  the  contract  be  executory  and  the  purchaser  fails 
to  make  payment  at  the  time  fixed,  it  would  seem  that  no  action  for  the 
purchase  price  should  lie  at  law.  The  vendor  should  either  treat  the  contract 
as  repudiated  and  recover  whatever  damages  he  has  suffered  in  an  action  for 
breach  of  contract,  or  if  he  would  insist  on  performance,  go  into  equity  and 
secure  specific  performance;  and  such  seems  to  be  the  law.10  But  in  a  few 
jurisdictions  a  recovery  of  the  purchase  price  is  allowed  at  law,  on  the  theory 
that  the  action  is  in  its  nature  a  suit  in  equity  for  specific  performance,  and 
a  tender  of  a  deed  in  court  is  necessary.11    And  it  has  been  held  that  the 


vendor  is  to  cause  a  conveyance  to  be  made  by 
the  owner  to  the  purchaser,  if  the  purchaser  re- 
fuses to  perform,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the 
price  for  which  the  vendor  could  procure  the 
title  to  be  conveyed.  Lathrop  v.  O'Brien,  44 
Minn.  15. 

Rule  Not  Applicable. —  Where  the  considera- 
tion is  not  only  the  conveyance  of  the  land  but 
also  the  construction  and  operation  of  a  street- 
car line,  the  rule  is  not  applicable.  Codding- 
ton  v.  Hoblit,  49  111.  App.  66. 

1.  Market  Value  Greater  than  Contract  Price.  — 
Evrit  v.  Bancroft,  22  Ohio  St.  172;  Hurd  v. 
Dunsmore,  63  N.  H.  171. 

2.  Not  Market  Value  at  Time  of  Trial.  — 
Meason  v.  Kaine,  67  Pa.  St.  126;  Porter  v. 
Travis,  40  Ind.  556. 

3.  Loss  Due  to  Vendor's  Negligence.  —  Meason 
v.  Kaine,  67  Pa.  St.  126. 

4.  Sale  on  Foreclosure  —  Wilson  v.  Holden, 
(Supm.  Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  133. 

5.  Price  on  Resale.  —  Noble  v.  Edwardes,  5 
Ch.  D.  378 ;  Adams  v.  M'Millan,  7  Port. 
(Ala.)  73;  Bowser  v.  Cessna,  62  Pa.  St. 
148;  Ashcom  v.  Smith,  2  P.  &  W.  (Pa.) 
211;  Tompkins  v.  Haas,  2  Pa.  St.  74; 
Kempner  v.  Heidenheimer,  65  Tex.  587.  See 
also  School  Com'rs  v.  Aikin,  5  Port.  (Ala.) 
169 ;  Hazleton  v.  Le  Due,  10  App.  Cas.  (D.  C.) 
379;  Gardner  v.  Armstrong,  31  Mo.  538;  Gris- 
wold  v.  Sabin,  51  N.  H.  167. 

Price  at  Resale  Is  Only  Evidence  for  the  Jury. 
—  Adams  v.  M'Millan,  7  Port.  (Ala.)  73. 

6.  Resale  Must  Be  Fair.  —  Adams  v.  M'Millan, 


7  Port.  (Ala.)  73.  See  also  Ashcom  v.  Smith, 
2  P.  &  W.  (Pa.)  211. 

7.  Private  Sale  Insufficient. —  Keitel  v.  Zim- 
merman, (Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.) 
581  ;  Kempner  v.  Heidenheimer,  65  Tex.  587. 

8.  Unskilful  Conduct  of  Sale. —  Ashcom  v. 
Smith,  2  P.  &  W.  (Pa.)  211. 

9.  All  Damages  Reasonably  to  Be  Foreseen.  — 
Hurd  v.  Dunsmore,  63  N.  H.  171. 

Expense  of  Removing  Incumbrances. —  Where 
the  vendor  incurs  expense  in  removing  an  in- 
cumbrance before  its  maturity,  to  the  extent  of 
the  intermediate  unaccrued  interest,  he  may  re- 
cover such  amount  from  the  purchaser  on  the 
latter's  default.    Kelley  v.  West,  36  Minn.  520. 

Broker's  Commissions  Not  Allowed. —  Steers 
v.  Laird,  (N.  Y.  Super.  Ct.  Gen.  T.)  3  Misc. 
(N.  Y.)  408. 

10.  No  Action  at  Law  on  Executory  Contract  — 
Reed  v.  Dougherty,  94  Ga.  661  ;  Goodwine  v. 
Kelley,  (Ind.  App.  1904)  70  N.  E.  Rep.  832; 
Scudder  v.  Waddingham,  7  Mo.  App.  26; 
Schmaltz  v.  Weed,  27  N.  Y.  App.  Div.  309. 

11.  Recovery  Allowed  at  Law  —  New  York. — 
Bensinger  v.  Erhardt,  74  N.  Y.  App.  Div.  169; 
Rindge  v.  Baker,  57  N.  Y.  219. 

North  Dakota.  —  Shelly  v.  Mikkelson,  5  N. 
Dak.  22. 

Pennsylvania.  —  Magaw  v.  Lothrop,  4  W.  & 
S.  (Pa.)  316;  Bowser  v.  Cessna,  62  Pa.  St. 
148;  Fore  v.  Gipe,  2  Pa.  Dist.  822;  Huber  v. 
Burke,  11  S.  &  R.  (Pa.)  243;  Ellet  v.  Paxson, 
2  W.  &  S.  (Pa.)  418;  Murray  v.  Ellis,  112  Pa. 
St.  485- 

Texas.  —  Roeder  v.  Robson,  20  Tex.  754. 
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vendor  may  recover  the  purchase  price  in  an  action  of  debt,  even  without  a 
tender  of  a  deed,  it  being  considered  that  the  purchaser  is  entitled  to  a  deed 
upon  payment.1    But  this  view  finds  no  support  elsewhere. 

66.  Contract  Executed.  —  If  the  contract  be  executed,  the  vendor  is,  of  course, 
entitled  to  recover  the  purchase  price  in  an  action  at  law.8  But  it  is  necessary 
to  prove  that  the  deed  has  been  accepted.3 

Payment  to  Be  Made  in  Specific  Property.  —  If  the  purchaser  is  to  pay  part  of  the 
consideration  in  other  land,  his  refusal  to  convey  such  land  is  in  effect  a 
rescission,  and  he  is  liable  to  the  vendor  upon  an  implied  promise  to  pay  for 
the  land  conveyed  to  him  by  the  vendor.4  But  a  different  view  has  been 
taken.5  * 

(b)  Defenses  —  aa.  In  General.  —  The  various  defenses  to  an  action  for  the 
purchase  price  are  more  appropriately  treated  under  the  duties  of  the  parties 
as  to  performance,6  and  it  need  only  be  mentioned  here  that  the  mere  fact 
that  the  purchaser  has  lost  money  by  his  bargain  is  not  a  defense,7  nor  can 
he  set  up  his  own  default  to  defeat  a  suit.8  It  is  immaterial  whether  or  not 
the  vendor  has  paid  his  vendor  for  the  land,  it  not  appearing  that  such  prior 
vendor  has  any  lien  on  the  land.9 

66.  Loss  of  Action  by  Conduct  of  Vendor.  —  The  vendor,  although  entitled  to 
bring  an  action  for  the  purchase  price,  may  lose  such  right  by  reason  of 
improper  conduct.  Thus,  he  cannot  reacquire  the  title  to  the  land  in  an 
improper  way  and  then  enforce  payment  for  it  also.10 

cc.  Effect  of  Agreements.  —  In  the  note  below  are  given  examples  of  the 
effect,  on  the  right  of  the  vendor  to  sue  for  the  purchase  price,  of  agreements 
between  the  parties.11 

See  also  Morris  v.  McKee,  96  Ga.  611.  Corn- 
fare  supra,  this  section,  a.  Action  for  Breach 
of  Contract — (2)  Measure  of  Damages. 

1.  Tender  of  Deed  Unnecessary. —  North  Stock- 
ton Town  Lot  Co.  v.  Fischer,  138  Cal.  100. 

2.  Recovery  at  Law  if  Contract  Executed. — 
Elder  v.  Hood,  38  111.  533;  Dikeman  v.  Arnold, 
78  Mich.  455 ;  Washington  v.  Loria,  73  Miss. 
665  ;  Gale  v.  Nixon,  6  Cow.  (N.  Y.)  445 ; 
Cavanaugh  v.  Buehler,  120  Pa.  St.  441  ;  Niland 
v.  Murphy,  73  Wis.  326. 

3.  Conveyance  Must  Be  Proved.  — ■  Beckrich  v. 
North  Tonawanda,  57  N.  Y.  App.  Div.  563. 

Separate  Interest. —  If  the  interests  of  the 
vendors  are  separate  one  may  bring  an  action 
alone  for  his  share  of  purchase  price.  Leake 
v.  Brown,  43  111.  372. 

Suit  by  Husband  and  Wife. —  In  a  suit  for  the 
purchase  price  by  a  married  woman  and  her  hus- 
band in  the  right  01  the  former,  the  purchaser 
cannot  set  up  the  fact  that  the  land  really  be- 
longed to  the  husband,  since  payment  to  the 
wife  would  protect  the  purchaser  in  any  event, 
as  on  the  trial  both  husband  and  wife  testified 
it  belonged  to  the  latter.  Reed  v.  Klaus,  152 
Pa.  St.  341. 

Presumption  of  Payment.  —  The  delivery  of 
the  deed  is  only  prima  facie  evidence  of  the 
payment  of  the  purchase  money.  Cavanaugh 
v.  Buehler,  120  Pa.  St.  441. 

Election  of  Remedies.  —  Under  Iowa  Revision 
of  i860,  §  3671,  the  vendor  of  land  is  not  con- 
fined to  the  remedy  therein  prescribed,  but 
may  proceed  at  law  for  the  purchase  money. 
Hershey  v.  Hershey,  18  Iowa  25. 

4.  Payment  to  Be  Made  in  Land.— Nugent  v. 
Teachout,  67  Mich.  571.  See  also  Dikeman 
v.  Arnold,  78  Mich.  455  ;  Henderson  v.  Light- 
foot,  5  Call  (Va.)  241. 

Payment  to  Be  Made  in  Wood.  —  Where  the 
29,  C.  of  L. — 46  721 


vendor  agrees  to  receive  payment  in  cord  wood, 
and  subsequently  refuses  to  take  it,  he  can 
recover  the  purchase  price  with  interest,  but 
not  the  land.  Boyd  v.  Robertson,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  534.  » 

5.  No  Action  for  Purchase  Price.  —  Chamber- 
lain v.  Wolf,  112  Iowa  176,  holding  that  where 
the  purchase  price  is  to  be  paid  in  property, 

id  the  purchaser  fails  to  deliver  the  same,  the 
vendor  has  no  action  for  the  purchase  price, 
but  only  an  action  of  replevin  to  recover  the 
property  or  an  action  for  its  value. 

6.  Defense. —  See  for  example: 

As  to  Failure  of  Title  as  a  Defense,  see 
supra,  this  title,  II.  Estate  and  Title. 

As  to  Necessity  of  Tender  of  Deed,  see 
supra,  this  title,  V.  Performance  of  Contract. 

As  to  Deficiency  in  Quantity  of  Land,  see 
supra,  this  title,  III.  Excess  or  Deficiency  in 
Quantity  of  Land. 

7.  Bad  Bargain  No  Defense.  —  Hoefling  v. 
Dobbin,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
58;  Home  v.  Rogers,  no  Ga.  362. 

8.  Purchaser  Cannot  Set  Up  His  Own  Default.  — 
Crawford  v.  Robie,  42  N.  H.  162. 

9.  Payment  by  Vendor  to  His  Vendor  Immaterial. 
—  Harris  v.  Amoskeag  Lumber  Co.,  101  Ga.  641. 

10.  Vendor  Reacquiring  Title. —  Graff  v.  Kelly, 
43  Pa.  St.  453  ;  Rees  v.  Clark,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  160;  Glassell  v.  Coleman, 
94  Cal.  260 ;  Cameron  v.  Bradbury,  9  Grant  Ch. 
(U.  C.)  67. 

Enforcement  of  Judgment. —  The  vendor  can- 
not take  back  the  land  and  enforce  a  judgment 
for  the  purchase  money.  If  he  cancels  the 
contract  he  thereby  releases  a  judgment  previ- 
ously obtained  for  arrears  of  purchase  money. 
Cameron  v.  Bradbury,  9  Grant  Ch.  (U.  C.)  Cy. 

11.  Effect  of  Agreements — Agreement  as  to  Pay- 
ment from  Certain  Funds.  —  The  fact  that  by 
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(2)  Amount  of  Purchase  Price  Recoverable  —  (a)  in  General.  —  The  amount 
recoverable  in  an  action  for  the  purchase  price  is  primarily  the  considera- 
tion named  in  the  contract  or  the  deed  or  in  the  notes  sued  upon,  and 
evidence  as  to  the  value  of  the  land  is  not  admissible.1  But  under  certain 
circumstances  evidence  as  to  the  value  of  the  land  may  be  admissible.  Thus, 
where  the  agreement  as  to  the  price  is  oral,  and  the  amount  thereof  is  in 
dispute,  evidence  of  the  value  of  the  land  is  admissible,  as  the  parties  were 
probably  guided  thereby  in  fixing  the  consideration.3  So,  where  the  only 
dispute  is  as  to  whether  payment  was  to  be  made  in  money,  or  partly  in 
money  and  partly  in  stock  of  the  defendant  corporation,  it  is  proper  to  admit 
evidence  of  the  value  of  the  land  as  well  as  of  the  value  of  the  stock.*  So 
too,  where  in  a  resale  by  the  purchaser  to  the  vendor  it  is  disputed  whether 
the  sale  was  for  a  money  consideration,  or  in  consideration  of  the  surrender 
of  notes  and  a  mortgage  originally  given  by  the  purchaser,  evidence  of  the 
value  at  the  time  of  such  resale  is  admissible.4 


agreement  the  vendor  is  to  apply  money  col- 
lected by  him  belonging  to  the  vendee,  in  pay- 
ment for  the  land,  does  not  compel  the  vendor 
to  wait  until  this  money  be  received,  but  he 
may  sue  for  the  purchase  price  when  due. 
Elder  v.  Hood,  38  111-  533- 

Agreement  to  Surrender  Vendor's  Note. — Where 
part  of  the  payment  of  the  purchase  price  is 
the  surrender  of  all  notes  of  the  vendor  held 
by  the  vendee,  if  the  vendee  fails  to  surrender 
one  note,  which  the  vendor  is  forced  to  pay  by 
the  indorsee,  he  may  recover  the  amount 
thereof  from  the  vendee.  Reed  v.  Reed,  108 
Mich.  498. 

Assumption  of  Incumbrance.  —  Where  the  pur- 
chaser agrees  to  pay  off  a  lien  on  the  land,  and 
have  credit  for  the  same  on  the  purchase  price, 
he  cannot  set  up  as  a  defense,  in  an  action  for 
the  purchase  price,  that  he  was  compelled  to 
sell  part  of  the  land  to  pay  off  the  lien.  Wil- 
liams v.  Thomas,  (Ky.  1900)  54  S.  W.  Rep. 
824. 

Note  Made  Liable  for  Incumbrance.  — ■  Where  a 
note  given  for  the  purchase  price  has  an  in- 
dorsement on  the  back  that  the  note  shall  be 
liable  "  for  the  payment  of  all  lawful  claim 
against  the  land,"  it  is  a  good  defense  to  a 
suit  on  the  note  that  at  the  time  of  the  sale 
there  existed  a  lawful  claim  against  the  land, 
which  indebtedness  still  exists.  De  Cordova 
v.  Hoss,  56  Kan.  679. 

Manner  of  Discharge  Immaterial.  — ■  Where  it 
is  agreed  that  as  part  of  the  purchase  price 
purchaser  shall  pay  part  of  vendor's  indebted- 
ness, purchaser  has  the  right,  after  death  of 
vendor,  to  discharge  the  balance  of  the  pur- 
chase price  out  of  claims  against  the  estate. 
Mason  v.  Bair,  33  111.  194. 

As  to  the  Assumption  of  Mortgage,  see  the  titles 
Mortgages,  vol.  20,  p.  986  et  seq.;  Contribu- 
tion and  Exoneration,  vol.  7,  p.  330,  note  7. 

Time  When  Suit  May  Be  Brought. —  A  pro- 
vision that  if  any  of  several  notes,  given  for 
the  purchase  price,  are  not  paid  within  a  rea- 
sonable time  after  maturity  the  vendor  may 
treat  the  purchaser  as  a  tenant  or  enforce  the 
note,  does  not  authorize  th$  vendor  to  sue 
on  the  notes  not  due.  Gaertner  v.  Wagner, 
39  Iowa  432. 

Agreement  to  Give  Further  Time.  —  Where,  on 
the  inability  of  the  vendee  to  pay,  it  is  agreed 
that  on  paying  part  he  shall  go  into  possession 


and  shall  have  "  ample  time  to  pay  the  bal- 
ance," he  cannot  defend  against  a  suit  for  the 
balance  fifteen  months  later  on  the  ground 
that  it  is  a  violation  of  the  agreement,  for  even 
if  there  is  consideration  for  the  promise  the 
promise  has  been  fulfilled.  Cook  v.  Crocker, 
53  Ga.  66. 

Effect  of  Provision  for  Forfeiture.  —  Provision 

for  forfeiture  of  fixed  sum  by  either  party  on 
breach  does  not  prevent  vendor  from  suing  on 
the  contract  for  the  purchase  price.  Fore  v. 
Gipe,  2  Pa.  Dist.  822.  And  see  generally 
supra,  this  title,  IV.  Rescission,  Abandonment, 
and  Forfeiture. 

Note  Secured  by  Deed  of  Trust. —  Where  the 
vendee  gives  notes  for  purchase  price  secured 
by  deed  of  trust,  and  land  is  sold  under  trust 
deed,  vendor  may  recover  on  the  notes.  Parker 
v.  Garnhart,  44  Mo.  202. 

1.  Evidence  as  to  Value  of  Land  Not  Admissible. 
—  Niland  v.  Murphy,  73  Wis.  326.  And  see 
generally  the  cases  cited  throughout  this  sec- 
tion. 

Payments  for  Support  of  Vendor.  —  Where  the 

consideration  expressed  in  a  deed  is  five  thou- 
sand dollars,  and  the  purchaser  pays  two  thou- 
sand five  hundred  dollars  and  agrees  to  pay  a 
certain  amount  each  year  as  long  as  the  vendor 
lives,  for  his  support,  and  any  additional  sum 
necessary,  the  whole  amount  of  such  payments 
not  to  exceed  two  thousand  five  hundred  dol- 
lars, with  interest,  the  purchaser  is  under  no 
liability  to  make  any  payments  after  the  death 
of  the  vendor,  although  the  payments  made  to 
the  vendor  have  not  amounted  to  two  thousand 
five  hundred  dollars.  Fort  v.  Richey,  128  111. 
502. 

Price  to  Be  Fixed  by  Arbitrators.  —  Where 
the  parties  have  agreed  that  the  price  shall  be 
fixed  by  third  parties,  equity  will  compel  the 
vendor  to  allow  the  assessors  to  enter  on  the 
premises.     Morse  v.  Merest,  6  Madd.  26. 

Recovery  Limited  to  Interest  of  Vendor.  —  If 
a  person  entitled  to  a  life  estate  sells  a  fee  he 
can  recover  only  the  value  of  his  life  estate. 
Powell  v.  Gossom,  18  B.  Mon.  (Ky.)  179. 

2.  Oral  Agreement  as  to  Price. —  Paddleford 
v.  Cook,  74  Iowa  433. 

3.  Payment  in  Money  or  in  Corporate  Stock.  — 
Larkinsville  Min.  Co.  v.  Flippo,  130  Ala.  361. 

4.  Resale  to  Vendor.  —  Treischel  v.  Weise, 
34  111.  App.  81. 
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(b)  Additional  Sum  to  Be  Paid  on  Resale.  —  If  the  purchaser  agrees  to  pay  an 
additional  amount  out  of  the  profits  derived  from  a  resale,  his  liability  to 
make  such  payment,  before  an  actual  conveyance  to  a  third  party,  must  be 
determined  from  the  words  of  the  contract.  Thus,  where  the  agreement  is 
to  pay  an  additional  sum  in  case  he  shall  "  realize  "  a  certain  amount  for  the 
land,  he  is  not  liable  for  such  amount  unless  he  actually  sells  the  land,  no 
matter  what  advantageous  offers  he  may  have  received.1  Nor,  if  he  sells,  is 
he  liable  unless  it  appears  that  he  has  in  fact  made  a  profit.3  But  if  the 
purchaser  agrees  to  pay  one-half  the  excess  for  which  the  land  can  be  sold, 
he  is  liable  as  soon  as  he  has  contracted  for  a  sale,  and  a  conveyance  is  not 
necessary  to  fix  his  liability.3  And  in  such  case  it  seems  that  even  a  contract 
to  sell  is  not  essential,  but  that  he  cannot  refuse  any  bona  fide  offer  without 
the  vendor's  consent.4 

(o)  Amount  Retained  to  Pay  Off  Incumbrances.  —  Where  a  part  of  the  purchase  price 
is  left  in  the  hands  of  the  purchaser  to  meet  an  outstanding  claim,  which  the 
purchaser  is  not  called  upon  to  pay,  the  vendor  may  recover  the  amount  so 
retained.5 

(d)  Investment  of  Purchase  Price.  —  If  the  purchaser  invests  the  purchase  price 
and  gives  notice  thereof  to  the  vendor,  such  investment  is  at  the  former's  risk, 
and  he  is  entitled  to  all  the  benefit  resulting  from  a  rise  in  value.6  And  if 
the  investment  is  made  by  an  order  of  court,  obtained  without  notice  to  the 
vendor,  the  result  is  the  same.7  But  where  the  investment  is  proposed  by 
the  vendor,  he  is  entitled  to  the  benefit  and  chargeable  with  the  risk.8  Money 
paid  in  as  earnest  money  and  invested  is  part  payment,  and  the  vendor  must 
abide  by  the  rise  and  fall  of  the  investment.9 

2.  Of  Purchaser  —  a.  Action  for  Breach  of  Contract — (i)  Right  to 
Action.  —  If  the  vendor  fails  to  convey  at  the  time  fixed  for  performance  the 
purchaser  may  either  rescind  the  contract  and  recover  the  purchase  price  paid,10 
or  he  may  affirm  the  contract  and  proceed  in  equity  for  specific  performance, 
or  at  law  for  damages  for  breach  of  contract.11  But  equity  has  no  jurisdiction 


1.  Additional  Sum  Realized.  —  Lorillard  v.  Sil- 
ver, 36  N.  Y.  578. 

Resale  Together  with  Other  Land.  —  Where  the 
agreement  is  that  if  the  purchaser  sells  at  a 
profit  he  will  give  one-half  thereof  to  the 
vendor,  and  the  purchaser  sells  the  land,  to- 
gether with  other  land,  for  a  gross  sum,  the 
vendor's  recovery  should  be  based  on  an  appor- 
tionment of  the  amount  received,  according  to 
the  comparative  values  of  both  tracts  of  land. 
Kickland  v.  Menasha  Wooden  Ware  Co.,  68 
Wis.  34. 

2.  Actual  Profit  Necessary.  —  Alden  v.  Kar- 
rick,  ii  Colo.  194. 

3.  Meaning  of  "Sold." — Pettinger  v.  Fast,  87 
Cal.  461. 

4.  Bona  Fide  Offer  Must  Be  Accepted.  —  Pettin- 
ger v.  Fast,  87  Cal.  461. 

5.  Recovery  of  Amount  Retained.  —  Evans  v. 
See,  23  Pa.  St.  88;  Kramer  v.  Read,  (Pa.  1888) 
12  Atl.  Rep.  417;  Boyle  v.  Rowand,  3  Desaus. 
(S.  Car.)  555. 

As  to  the  Allowance  of  Interest  on  Such  Re- 
covery, see  supra,  this  title,  Rights  and  Liabili- 
ties Arising  Out  of  Contract  of  Sale — 1.  As 
Between  Vendor  and  Purchaser  —  d.  Interest 
and  Rents  and  Profits. 

Agreement  to  Pay  Note  of  Vendor's.  —  Where 
the  purchaser  agrees  to  pay  a  note  given  by  the 
vendor  to  a  third  party,  if  there  is  no  contract 
between  the  vendor  and  such  third  party  as  to 
the  matter,  the  vendor  may  collect  the  whole 


purchase  price  from  the  purchaser.  Wimberly 
v.  Bryan,  55  Ga.  198. 

6.  Investment  by  Purchaser.  —  Roberts  v. 
Massey,  13  Ves.  Jr.  561  ;  Acland  v.  Gaisford,  2 
Madd.  28. 

7.  Investment  by  Order  of  Court. —  M'Cann  v. 
Forbes,  1  Hog.  13. 

8.  Investment  Proposed    by  Vendor.  —  Bur- 

roughes  v.  Browne.  9  Hare  609. 

9.  Investment  of  Earnest  Money.  —  Poole  v. 
Rudd,  3  Bro.  C.  C.  49 ;  D'Oyley  v.  Powis,  1 
Cox  Ch.  206 ;  Ambrose  v.  Ambrose,  1  Cox  Ch. 
194. 

10.  Rescission.  — See  supra,  this  title,  Rescis- 
sion, Abandonment .  and  Forfeiture. 

11.  Election  of  Remedies  —  Alabama.  —  Greene 
v.  Allen,  32  Ala.  215  ;  Haynes  v.  Farley,  4  Port. 
(Ala.)  528;  Kizer  v.  Lock,  9  Ala.  269;  Eads 
v.  Murphy,  52  Ala.  520. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Adams, 
27  Ind.  App.  185. 

Iowa.  —  Wilhelm  v.  Fimple,  31  Iowa  131; 
Barron  v.  Easton,  3  Iowa  76. 

Michigan.  —  Allen  v.  Atkinson,  21  Mich. 
351- 

Minnesota.- — Reynolds  v.  Franklin,  47  Minn. 
145- 

New  York.  —  Katz  v.  Henig,  (Supm.  Ct. 
App.  T.)  32  Misc.  (N.  Y.)  672. 

Virginia.  —  Stuart  v.  Pennis,  100  Va.  612. 

West  Virginia.  —  Hawkins  v.  Wilson,  1  W. 
Va.  117. 

[  Volume  XXIX. 


/ 


Remedies. 


VENDOR  AND  PURCHASER. 


Of  Purchaser. 


of  an  action  merely  seeking  damages,1  and  if  the  purchaser  sues  at  law,  equity- 
will  not,  at  the  suit  of  the  vendor,  restrain  the  action  at  law  and  decree 
specific  performance,  unless  the  vendor  can  show  a  good  excuse  for  his  failure 
to  comply  with  the  contract.2  No  action  will  lie  if  performance  by  the 
vendor  is  prevented  by  the  purchaser.3 

What  Constitutes  a  Breach.  —  A  conveyance  to  a  third  party  constitutes  a  breach 
of  contract,*  as  does  a  mortgage  to  another,  which  is  suffered  to  be  foreclosed.5 

(2)  Measure  of  Damages  — (a)  in  England.  —  If  from  any  cause  the  vendor 
is  not  able  to  make  title  on  the  day  fixed,  the  purchaser  can  recover  only 
nominal  damages,  and  the  expenses  of  investigating  the  title;  or,  in  case  the 
purchase  price  has  been  partly  paid,  the  amount  so  paid,  with  interest.  But 
no  damages  for  the  loss  of  his  bargain  are  recoverable.6  It  was  at  one  time 
held  that  if  the  vendor  knew  he  could  not  make  title,  or  was  in  any  way 
guilty  of  fraud,  substantial  damages  could  be  recovered;  7  but  the  law  is  now 
settled  that  this  makes  no  difference  whatsoever.8  But  a  wilful  refusal  to 
convey,  the  vendor  having  good  title,  will  subject  him  to  substantial  damages.9 

(b)  In  United  states.  —  In  the  United  States  there  is  a  serious  conflict  of 
authority.  Many  states  follow  the  earlier  English  doctrine,  and  hold  that 
where  the  vendor  is,  without:  fault,  unable  to  make  a  good  title,  the  measure 
of  damages  is  the  purchase  price  paid,  with  interest,  and  the  expenses  of 
investigating  the  title.10    But  if  the  vendor  is  chargeable  with  knowledge  of 


Separate  Remedies.  —  Where  the  vendor  un- 
dertakes to  pay  money  and  convey  land  at 
separate  times  the  purchaser  is  not  barred 
from  his  action  for  breach  of  contract  to  con- 
vey by  his  recovering  the  money  due  under  the 
contract.     Reynolds  v.  Franklin,  47  Minn.  145. 

If  a  railroad  company  contracts  to  buy  a 
right  of  way  from  the  owner  of  land,  who 
refuses  to  perform,  the  company  does  not  lose 
its  right  to  an  action  by  taking  the  land  by  con- 
demnation proceedings.  Baltimore,  etc.,  R 
Co.  v.  Adams,  27  Ind.  App.  185. 

Nature  of  Action.  —  If  the  vendor  refuses  to 
convey  the  purchaser  should  bring  an  action  at 
law  for  damages  for  breach  of  contract,  in 
which  action  the  measure  of  his  recovery  may 
well  be  the  amount  of  purchase  price  paid,  but 
his  remedy  is  not  in  its  nature  a  recovery  back 
of  the  purchase  price  paid.  Deane  v.  Echols, 
2  App.  Cas.  (D.  C.)  522. 

Retention  of  Possession  by  Vendee.  —  Retention 
of  possession  by  vendee,  after  action  brought 
for  damages  for  breach  of  bond  to  convey, 
does  not  preclude  him  from  sustaining  such 
action.     Haynes  v.  Farley,  4  Port.  (Ala.)  528. 

1.  Jurisdiction  of  Equity.  —  Carroll  v.  Wilson, 
22  Ark.  32;  Watson  v.  Bartholomew,  106  Iowa 
576. 

2.  Equity  Will  Not  Restrain  Suit  at  Law.  — 

Haynes  v.  Farley,  4  Port.  (Ala.)  528  ;  Edwards 
v.  Handley,  Hard.  (Ky.)  611;  Grundy  v.  Ford, 
Litt.  Sel.  Cas.  (Ky.)  129.  And  see  generally 
the  title  Specific  Performance,  vol.  26,  p.  7. 

3.  Performance  Prevented  by  Act  of  Purchaser. 
—  Gibson  v.  Dunnam,  1  Hill  L.  (S.  Car.)  289. 

4.  Conveyance  to  Third  Party.  —  Tracy  v. 
Gunn,  29  Kan.  508 ;  Meyers  v.  Markham,  90 
Minn.  230. 

5.  Mortgage.  —  Hawkins  v.  Merritt,  109  Ala. 
261. 

6.  General  Rule.  —  Flureau  v.  Thornhill,  2 
W.  Bl.  1078;  Walker  v.  Moore,  10  B.  &  C.  416, 
21  E.  C.  L.  100;  Pounsett  v.  Fuller,  17  C.  B. 
66o,  84  E.  C.  L,  660 ;  Sikes  v.  Wild,  1  B.  &  S. 


587,  101  E.  C.  L.  587.  And  see  the  cases  in 
the  next  note. 

7.  Vendor's  Knowledge  of  Imperfect  Title.  — 

Hopkins  v.  Grazebrook,  6  B.  &  C.  31,  13  11. 
C.  L.  100;  Robinson  v.  Harman,  1  Exch.  850; 
Godwin  v.  Francis,  L.  R.  5  C.  P.  295  ;  Plumer 
v.  Simonton,  16  U.  C.  Q.  B.  220;  Scott  v. 
Reikie,  15  U.  C.  C.  P.  200. 

8.  Intention  Immaterial.  —  Bain  v.  Fothergill, 
L.  R.  7  H.  L.  158. 

9.  Wilful  Refusal  to  Convey.  —  Engell  v.  Fitch, 
10  B.  &  S.  738,  affirmed  L.  R.  4  Q.  B.  659. 
See  also  Williams  v.  Glenton,  L.  R.  1  Ch.  200. 

It  has  been  held  that  where  the  whole  pur- 
chase price  has  been  paid,  and  both  parties 
know  that  the  vendor  has  no  title,  substantial 
damages  may  be  recovered.  Wall  v.  City  of 
London  Real  Property  Co.,  L.  R.  9  Q.  B.  249. 

10.  Purchase  Price  Paid  —  Indiana.  —  Black- 
well  v.  Justices,  2  Blackf.  (Ind.)  143 ;  Sheets 
v.  Andrews,  2  Blackf.  (Ind.)  274.  But  see 
Case  v.  Wolcott,  33  Ind.  5. 

loiva.  —  Stewart  v.  Noble,  1  Greene  (Iowa) 
26 ;  Sweem  v.  Steele,  5  Iowa  352. 

Kentucky.  —  Cox  v.  Strode,  2  Bibb  (Ky.) 
273;  Davis  v.  Hall,  2  Bibb  (Ky.)  590;  Rutledge 
v.  Lawrence,  1  A.  K.  Marsh.  (Ky.)  396; 
Rankin  v.  Maxwell,  2  A.  K.  Marsh.  (Ky.)  488; 
Duncan  v.  Tanner,  2  J.  J.  Marsh.  (Ky.) 
399;  Need  v.  Kreigbaum,  5  J.  J.  Marsh.  (Ky.) 
309;  Combs  v.  Tarlton,  2  Dana  (Ky.)  464; 
Herndon  v.  Venable,  7  Dana  (Ky.)  371. 

Maryland.  —  Baltimore  Permanent  Bldg., 
etc.,  Soc.  v.  Smith,  54  Md.  187. 

Michigan.  —  Hammond  v.  Hannin,  21  Mich. 
374- 

Missouri.  —  Colgan  v.  Sharp,  4  Mo.  263 ; 
Dunnica  v.  Sharp,  7  Mo.  71.  But  see  Hartzell 
v.  Crumb,  90  Mo.  629. 

New  Jersey.  —  Gerbert  v.  Congregation  of 
Sons  of.  Abraham,  59  N.  J.  L.  160,  overruling 
Drake  v.  Baker,  34  N.  J.  L.  358. 

Nezv    York.  —  Baldwin  v.    Munn,   2  Wend. 
(N.  Y.)  399;  Fletcher  v.  Button,  6  Barb.  (N, 
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his  lack  of  title,  or  with  fraud,  or  if  he  wilfully  refuses  to  convey,  or  disables 
himself  from  conveying,  substantial  damages  are  allowed.1 

The  Weight  of  Authority,  however,  is  to  the  contrary,  and  the  true  rule  seems 
to  be  that  whatever  the  reason  for  the  failure  to  convey,  the  measure  of 
damages  is  the  market  value  at  the  time  of  the  breach,  with  interest,  less  the 
amount  of  the  purchase  price  unpaid.8    But  special  damages  resulting  from 

Y.)  646;  Margraf  v.  Muir,  57  N.  Y.  155;  Con- 
ger v.  Weaver,  20  N.  Y.  140;  Peters  v.  Mc- 
Keon,  4  Den.  (N.  Y.)  546;  Fletcher  v.  Butler, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  930;  North- 
ridge  v.  Moore,  118  N.  Y.  419.  See  also  At- 
wood  v.  Walker,  179  Mass.  514. 

Pennsylvania.  —  Bitner  v.  Brough,  1 1  Pa. 
St.  127;  Burk  v.  Serrill,  80  Pa.  St.  413  ;  Steven- 
son v.  Kleppinger,  5  Watts  (Pa.)  420;  Kauf- 
mann  v.  Kirker,  22  Pa.  Super.  Ct.  201.  See 
also  Bowser  v.  Cessna,  62  Pa.  St.  142. 

Texas.  —  Hall  v.  York,  22  Tex.  642  ;  Roberts 
v.  McFaddin,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  105  ;  Wheeler  v.  Styles,  28  Tex.  240. 
See  also  Sutton  v.  Page,  4  Tex.  142;  Hall  v. 
York,  16  Tex.  19. 

Virginia.  —  Stuart  v.  Pennis,  100  Va.  612; 
Thompson  v.  Guthrie,  9  Leigh  (Va.)  101.  See 
also  Stout  v.  Jackson,  2  Rand.  (Va.)  132; 
Threlkeld  v.  Fitzhugh,  2  Leigh  (Va.)  451. 

Wisconsin.  —  Hall  v.  Delaplaine,  5  Wis.  206. 
But  see  Muenchow  v.  Roberts,  77  Wis.  520. 

There  Is  Presumed  to  Be  Some  Damage  Resulting 
from  a  Breach  of  Contract  to  Convey.  —  Daly  v. 
Bruen,  88  N.  Y.  App.  Div.  263. 

Covenant  to  Convey  or  to  Refund  Purchase 
Price.  —  Measure  of  damages  is  the  purchase 
price  paid,  with  interest.  Wolcott  v.  Dwight, 
2  Day  (Conn.)  405. 

If  the  Consideration  Is  the  Performance  of  an 
Act,  which  is  performed,  the  measure  of  dam- 
ages is  the  value  of  the  land.  But  if  the 
vendor  gives  notice  beforehand  of  his  inability 
to  perform,  and  the  purchaser  nevertheless 
performs  the  act,  he  can  recover  only  for  the 
loss  of  his  bargain.  Rohr  v.  Kindt,  3  W.  &  S. 
(Pa.)  563. 

1.  Fraud  or  Wilful  Refusal  ■ —  Iowa.  —  Sweem 
Steele,  5  Iowa  352. 

Kansas.  —  Tracy  v.  Gunn,  29  Kan.  508. 
Kentucky.  —  Stephenson  v.  Harrison,  3  Litt. 
(Ky.)  170. 

Maryland.  —  Hartsock  v.  Mort,  76  Md.  281. 

Michigan.  —  Allen  v.  Atkinson,  21  Mich. 
351  ;  Dikeman  v.  Arnold,  71  Mich.  656. 

Nebraska.  —  Carver  v.  Taylor,  35  Neb.  429. 
See  also  Violet  v.  Rose.  39  Neb.  660. 

New  York.  —  Pumpelly  v.  Phelps,  40  N.  Y. 
59;  Timby  v.  Kinsey,  18  Hun  (N.  Y.)  255; 
Baldwin  v.  Munn,  2  Wend.  (N.  Y.)  399  ;  Boyd 
v.  De  Lancey,  91  Hun  (N.  Y.)  542;  Sloan  v. 
Baird,  162  N.  Y.  327;  Bush  v.  Cole,  28  N.  Y. 
261. 

Ohio.  —  Dustin  v.  Newcomer,  8  Ohio  49. 
Pennsylvania.  —  Bitner  v.  Brough,  1 1  Pa.  St. 
127. 

Texas.  —  Roberts  v.  McFaddin,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  105  ;  Phillips  v. 
Herndon,  78  Tex.  378. 

Virginia.  —  Wilson  v.  Spencer,  1 1  Leigh 
(Va.)  271  ;  Newbrough  v.  Walker,  8  Gratt. 
(Va.)  16. 

2.  Prevailing  Rule  —  United  States.  —  Hop- 
kins v.  Lee,  6  Wheat.  (U.  S.)  109. 


Alabama.  —  Hamaker  v.  Coons,  117  Ala.  603; 
Eads  v.  Murphy,  52  Ala.  520.  See  also  White- 
side v.  Jennings,  19  Ala.  784;  Snodgrass  v. 
Reynolds,  79  Ala.  452. 

Arkansas. — ■  Kempner  v.  Cohn,  47  Ark.  519. 
Connecticut.  —  Wells  v.  Abernethy,  5  Conn. 
222. 

Georgia.  —  Irwin  v.  Askew,  74  Ga.  581; 
Brooks  v.  Miller,  103  Ga.  712. 

Illinois.  — •  Plummer  v.  Rigdon,  78  111.  222  ; 
Buckmaster  v.  Grundy,  2  111.  310;  McKee  v. 
Brandon,  3  111.  339;  Dady  v.  Condit,  188  111. 
234;  Sanderson  v.  Read,  75  111.  App.  190.  See 
also  Smith  v.  Dunlap,  12  111.  194. 

Indiana.  —  Case  v.  Wolcott,  33  Ind.  5.  See 
also  Shirk  v.  Lingeman,  26  Ind.  App.  630. 

Maine.  —  Doherty   v.    Dolan,    65    Me.  87; 
Warren  v.  Wheeler,  21  Me.  484;    Russell  v. 
Copeland,  30  Me.  332;  Hill  v.  Hobart,  16  Me. 
164. 

Maryland.  —  Connell  v.  M'Clean,  6  Har.  & 
J.  (Md.)  297 ;  Clagett  v.  Easterday,  42  Md. 
617.  But  see  Baltimore  Permanent  Bldg.,  etc., 
Soc.  v.  Smith,  54  Md.  187. 

Massachusetts.  —  Hallett  v.  Taylor,  177 
Mass.  6;  Roche  v.  Smith,  176  Mass.  59s;  At- 
wood  v.  Walker,  179  Mass.  514.  See  also 
Brigham  v.  Evans,  113  Mass.  538. 

Minnesota.  —  Donlon  v.  Eva*ns,  40  Minn. 
501  ;  Fleckten  v.  Spicer,  63  Minn.  454. 

Missouri.  —  Hartzell  v.  Crumb,  90  Mo.  629  ; 
Kirkpatrick  v.  Downing,  58  Mo.  32;  Krepp  v. 
St.  Louis,  etc.,  R.  Co.,  99  Mo.  App.  94.  See 
also  Matheny  v.  Stewart,  108  Mo.  73;  Terte  v. 
Maynard,  48  Mo.  App.  463. 

Nebraska.  —  Seaver  v.  Hall,  50  Neb.  878. 
North   Carolina.  —  Nichols   v.   Freeman,  11 
Ired.  L.  (33  N.  Car.)  99. 

Rhode  Island.  —  Barbour  v.  Nichols,  3  R.  I. 
187. 

Tennessee.  —  Shaw  v.  Wilkins,  8  Humph. 
(Tenn.)  647;  Clarke  v.  Locke,  11  Humph. 
(Tenn.)  300. 

Wisconsin.  —  Muenchow  v.  Roberts,  77  Wis. 
520. 

Wyoming. — Johnson  v.  McMullin,  3  Wyo. 
237. 

Where  the  action  is  based  on  breach  of  con- 
tract the  purchaser  cannot  recover  back  the  pur- 
chase price  already  paid,  since  that  can  only 
be  accomnlished  on  a  rescission.  Marcus  v. 
Clark,  (Mass.  1904)  70  N.  E.  Rep.  433. 

No  Injury  Suffered.  —  If  for  any  reason  the 
purchaser  has  not  suffered  any  damage,  he  can 
recover  only  nominal  damages.  Rawlings  v. 
Adams,  7  Md.  26  ;  Dyer  v.  Dorsey,  1  Gill  &  J. 
(Md.)  440;  Clagett  v.  Easterday,  42  Md.  617. 

Setting  Off  Rents  and  Profits.  —  The  vendor 
cannot,  at  law,  set  off  the  rents  and  profits 
which  the  purchaser  may  have  received.  Greene 
v.  Allen.  32  Ala.  215;  Combs  v.  Tarlton.  2 
Dana  (Ky.)  464;  Herndon  v.  Venable,  7  Dana 
(Ky.)  371  ;  Dunnica  v.  Sharp,  7  Mo.  71.  Com- 
pare the  cases  cited  supra,  this  title,  Rights 
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a  failure  to  make  a  resale  can  only  be  recovered  where  the  contract  for  resale 
was  brought  to  the  knowledge  of  the  vendor,  and  where,  by  reason  of  his 
special  knowledge  of  the  circumstances,  he  impliedly  undertakes,  in  case  of 
his  failure  to  make  the  conveyance,  to  pay  such  special  damages  by  way  of 
indemnity.1 

Contract  to  Have  Third  Person  Convey.  —  The  measure  of  damages,  for  breach  of 
a  contract  to  cause  a  third  person  to  convey,  is  the  value  of  the  land  at  the 
time  of  the  breach.2 

If  the  Land  to  Be  Conveyed  Is  Undetermined,  the  measure  of  damages  is  the  purchase 
price  paid,  with  interest.3 

b.  Recovery  of  Payments  by  Purchaser  — (i)  Tender  of  Consideration 
and  Demand  of  Performance — in  General.  —  Where  the  vendor  has  done  no 
act  which  renders  him  incapable  of  performing  the  contract  for  the  sale  of 
land,  in  order  for  the  vendee  to  recover  back  the  consideration  paid  under 
the  contract  he  must  put  the  vendor  in  default  by  tendering  the  purchase 
price,  and  by  demanding  of  him  performance  of  the  contract  by  a  conveyance.4 

When  Possession  Has  Been  Taken,  the  vendee  must  surrender  possession  before  an 
action  for  the  purchase  money  can  be  brought,5  and  if  a  conveyance  has  been 
made,  a  reconveyance  must  be  tendered.6 

When  Tender  and  Demand  Unnecessary.  —  When  it  is  apparent  that  tender  and 
demand  will  be  unavailable,  as  where  the  vendor  gives  notice  of  his  intention 
not  to  perform,  absolutely  refuses  to  perform,  puts  himself  in  a  position  in 
which  performance  is  impossible,  offers  a  defective  title,  or  is  unable  to  per- 
form, a  formal  tender  and  offer  of  payment  and  demand  of  deed  by  the 
purchaser  is  not  necessary  to  entitle  him  to  recover  back  what  he  has  paid 


and  Liabilities  Arising  Out  of  Contract  of  Sale 
—  i.  As  Between  Vendor  and  Purchaser — d. 
Interest  and  Rents  and  Profits. 

As  to  Allowance  of  Recovery  for  Improvements, 
see  the  title  Improvements,  vol.  16,  p.  96  et 
seq. 

As  to  the  Rule  When  the  Contract  Is  Within  the 
Statute  of  Frauds,  see  the  title  Verbal  Agree- 
ments (Statute  of  Frauds),  post. 

1.  Damages  from  Loss  of  Resale.  — Lynch  v. 
Wright,  94  Fed.  Rep.  703  ;  Violet  v.  Rose,  39 
Neb.  660. 

2.  Contract  to  Have  Third  Person  Convey. — 
Pinkston  v.  Huie,  9  Ala.  252;  Gale  v.  Dean, 
20  111.  320.  See  also  Johnson  v.  Hamilton,  36 
Tex.  270. 

3.  Land  Undetermined,— Marsh  v.  Cavanaugh, 
15  Wash.  282. 

4.  Tender  and  Demand  —  California.  —  Ander- 
son v.  Strassburger,  92  Cal.  38;  Leach  v.  Row- 
ley, 138  Cal.  709. 

Illinois.  —  Eames  v.  Der  Germania  Turn 
Verein,  8  111.  App.  663  ;  Doggett  v.  Brown,  28 
111.  493- 

Iowa.  —  Walters  v.  Miller,  10  Iowa  427;  Wil- 
helm  v.  Fimple,  31  Iowa  131,  7  Am.  Rep.  117. 

Minnesota.  —  McNamara  v.  Pengilly,  58  Minn. 
353- 

Mississippi.  —  Sims  v.  Boaz,  11  Smed.  &  M. 
(Miss.)  318. 

New  York.  —  Green  v.  Green,  9  Cow.  (N.  Y.) 
49 ;  Ziehen  v.  Smith,  148  N.  Y.  558 ;  Greenby 
v.  Cheevers,  9  Johns.  (N.  Y.)  126  ;  Hudson  v. 
Swift,  20  Johns.  (N.  Y.)  24. 

South  Dakota.  —  Way  v.  Johnson,  5  S.  Dak. 
237- 

Texas.  —  Estes  v.  Browning,  11  Tex.  237,  60 
Am.  Dec.#238. 


Wisconsin.  —  McDonald   v.    Hyde,   23  Wis, 

487. 

In  Fuller  v.  Hubbard,  6  Cow.  (N.  Y.)  13,  16 
Am.  Dec.  423,  it  was  held  that  the  vendee  must 
tender  payment  and  demand  a  conveyance,  and 
after  a  reasonable  time  should  present  himself 
to  receive  the  conveyance. 

Commencement  of  Action  for  Damages  for  Breacli 
of  Contract  Not  Sufficient  Demand.  —  Walters  v. 
Miller,  10  Iowa  427. 

Sufficiency  of  Demand.  —  Requests  by  vendee 
for  deed,  after  having  acquiesced  in  a  delay  to 
deliver,  which  were  not  in  the  nature  of  for- 
mal demands,  or  such  as  to  indicate  that,  if  the 
deed  were  not  forthcoming,  he  would  elect  to 
rescind  and  recover  back  his  purchase  money, 
but  rather  indicated  an  intention  to  abide  by 
the  contract,  and  an  anxiety  to  take  the  con- 
veyance notwithstanding  the  delay,  were  held 
insufficient.  McNamara  v.  Pengilly,  64  Minn. 
543- 

Further  Tender  Unnecessary.  —  Where  the 
vendee  refuses  to  take  a  defective  title,  and 
demands  the  return  of  payments,  and  the  vendor 
does  not  perfect  his  title,  but  requests  the 
vendee  to  accept  it,  giving  notice  that  he  will 
be  held  for  any  loss,  the  vendor  is  not  called 
upon  to  make  any  other  or  further  tender. 
Hartley  v.  James,  50  N.  Y.  38. 

5.  Surrender  of  Possession.  —  McCracken  v. 
San  Francisco,  16  Cal.  591  ;  Goelth  v.  White, 
35  Barb.  (N.  Y.)  76 ;  Nowlin  v.  Frichott,  1 1 
Tex.  Civ.  App.  442. 

Abandonment  Unnecessary  where  improve- 
ments more  valuable  than  use  and  occupation. 
Bailey  v.  Jordan,  32  Ala.  50. 

6.  Reconveyance. —  Pearsoll  v.  Chapin,  44  Pa. 
St.  9. 
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under  the  executory  contract,  as  the  law  does  not  require  idle  ceremony.1 

(2)  Grounds  for  Recovery  —  (a)  In  General.  —  As  a  general  rule  where  there 
has  been  no  rescission,  and  no  cause  for  the  rescission  of  the  contract  exists, 
there  can  be  no  recovery  by  the  vendee  of  partial  payments  made  thereunder.2 
The  cases  in  which  the  vendee  is  allowed  to  recover  back  money  paid  on  a 
contract  for  the  purchase  of  real  estate,  where  it  has  been  rescinded,  may  be 
generally  classified,  as  where  the  rescission  is  by  mutual  consent;  where  the 
vendor  fails  to  perform ;  where  there  is  fraud  in  the  contract ;  where  by  the 
terms  of  the  contract  the  purchaser  may  rescind,  and  where  both  parties  are 
in  default  in  performance.  If  the  vendor  is  in  no  default,  and  the  vendee  is, 
no  recovery  may  be  had.3 

(b)  Inability  of  Vendor  to  Convey.  —  If  the  vendor  is  unable  to  convey  a  proper 
title  according  to  his  contract  at  the  time  for  performance,  because  he  has  no 
title  or  has  a  defective  title,  or  has  a  less  estate  in  the  land  than  he  agreed  to 
convey,  the  vendee  may  treat  the  contract  as  at  an  end,  and  may  recover  in 
the  equitable  proceeding  for  rescission  the  money  which  he  has  paid  on 
account  of  the  purchase  price.4 

(c)  Eefusal  of  Vendor  to  Convey.  —  If  the  vendor  repudiates  his  contract  and 
refuses  or  neglects  to  convey,  the  vendee  may  regard  it  as  at  an  end,  and  may 
recover  back  the  payments  he  has  made  on  account  of  his  purchase.5 


1.  Tender  and  Demand  Excused  —  California. 
—  Merrill  v.  Merrill,  102  Cal.  317. 

Illinois.  —  Smith  v.  Lamb,  26  111.  396,  79  Am. 
Dec.  381. 

Minnesota.  —  Jensen  v.  Weide,  42  Minn.  59. 

New  York.  —  Lawrence  v.  Taylor,  5  Hill  (N. 
Y.)  107;  Burwell  v.  Jackson,  9  N.  Y.  547; 
Hartley  v.  James,  50  N.  Y.  38  ;  Ziehen  v.  Smith, 
148  N.  Y.  558;  De  Jong  v.  Couch,  32  N.  Y. 
App.  Div.  625  ;  Marshall  v.  Wenninger,  (Supm. 
Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  527.  See  Franchot 
v.  Leach,  5  Cow.  (N.  Y.)  506. 

The  Refusal  of  the  Vendor  that  Will  Excuse 
the  vendee  from  compliance  with  the  contract 
must  be  a  distinct  and  unqualified  refusal  to  be 
further  bound  by  it,  or  to  accept  any  tender 
that  might  be  made  in  accordance  with  its  terms. 
Way  v.  Johnson,  5  S.  Dak.  237. 

Denial  of  Liability.  -  Where  the  vendor  denied 
his  liability  to  refund,  and  insisted  on  specific 
performance  of  the  contract,  it  was  held  that 
a  demand  for  the  money  was  not  necessary 
prior  to  the  institution  of  the  action.  Jenners 
v.  Spraker,  2  Ind.  App.  100. 

For  Full  and  Complete  Discussion  of  the  Question 
of  Tender  and  Demand,  see  supra,  this  title,  Per- 
formance of  the  Contract. 

2.  Grounds  for  Recovery  —  In  General  —  Ala- 
bama. —  Waters  v.  Spencer,  22  Ala.  460. 

Illinois.  —  Botsford  v.  Wilson,  75  111.  132. 

Indiana.  —  Rinker  v.  Sharp,  5  Blackf.  (Ind.) 
185  ;  Johnson  v.  Houghton,  19  Ind.  359. 

Massachusetts.  —  Dickinson  v.  Lee,  106  Mass. 
557- 

Montana.  —  Bautz  v.  Kuhworth,  1  Mont.  133, 
25  Am.  Rep.  737. 

New  York.  —  Fuller  v.  Hubbard,  6  Cow.  (N. 
Y.)  13,  16  Am.  Dec.  423  ;  Jacobs  v.  Morrison, 
136  N.  Y.  101  ;  Ellis  v.  Hoskins,  14  Johns.  (N. 
Y.)  363 ;  Calder  v.  Jenkins,  (Brooklyn  City  Ct. 
Gen.  T.)  16  N.  Y.  Supp.  797- 

South  Dakota.  —  Way  v.  Johnson,  5  S.  Dak. 
237. 

Washington. — Distler  v.  Dabney,  7  Wash.  431. 
See  also  Fay  v.  Oliver,  20  Vt.  118,  40  Am. 
Dec.  764. 


Recovery  of  Possession  No  Rescission.  —  Todd 

v.  Collier,  53  Ind.  122. 

Actions  for  Rent  and  for  Recovery  of  Land  Suc- 
cessfully Defended.  —  Donaldson  v.  Waters,  30 
Ala.  175. 

Where  Vendor  Takes  Possession  of  Land  upon 
Default  of  Vendee  to  pay  balance,  under  belief 
that  he  had  the  right  to  do  so,  with  no  inten- 
tion of  not  delivering  deed  upon  payment  of 
balance,  it  is  not  a  rescission  which  entitles 
vendee  to  recover  purchase  money  paid.  Mor- 
ris v.  Derr,  55  Kan.  569. 

3.  Grounds  Classified.  —  Baston  v.  Clifford,  68 
111.  67,  18  Am.  Rep.  547;  Bryson  v.  Crawford, 
68  111.  362;  Walters  v.  Miller,  10  Iowa  427; 
Battle  v.  Rochester  City  Bank,  5  Barb.  (N.  Y.) 
414,  affirmed  3  N.  Y.  88.  See  Evans  v.  Bent- 
ley,  9  Tex.  Civ.  App.  112. 

Payments  After  Rescission.  —  It  seems  that 
payments  made  after  rescission  cannot  be  re- 
covered back.  Fraser  v.  Ryan,  24  Ont.  App. 
441. 

Who  Liable  for  Money.  —  Where  a  sale  was  set 
aside  as  void  because  it  was  made  within  forty 
days  of  the  death  of  the  vendor,  the  vendee  can- 
not call  upon  the  heirs  to  refund  the  money, 
but  must  recover  it  if  he  can  from  those  who 
received  it  from  the  deceased  vendor.  Marett 
v.  Jennes,  1  Knapp  103. 

See  the  succeeding  subdivisions  of  this  sec- 
tion. 

For  the  recovery  of  payments  where  contract 
is  forfeited,  see  supra,  this  title,  IV.  Rescission, 
Abandonment,  and  Forfeiture. 

4.  Vendor  Unable  to  Convey.  —  Castor  v. 
Mitchell,  4  Wash.  (U.  S.)  191 ;  Florence  Oil, 
etc.,  Co.  v.  McCandless,  26  Colo.  534 ;  Ellis  v. 
Graves,  5  Dana  (Ky.)  119;  Newnan  v.  Maclin, 
5  Hayw.  (Tenn.)  241 ;  Mason  v.  Lawing,  10 
Lea  (Tenn.)  264;  Worthington  v.  Collins,  39 
W.  Va.  406.  See  Castleman  v.  Veitch,  3  Rand. 
(Va.)  598.  See  supra,  this  title,  II.  Estate  and 
Title ;  and  this  section,  b.  Action  for  Purchase 
Price. 

5.  Refusal  of  Vendor  to  Convey  —  Alabama.  — 
Maddera  v.  Smith,  3  Stew.  (Ala.)  119. 
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(d)  Rescission  for  Fraud  or  Mistake.  —  And  where  such  fraud  or  mistake  exists 
in  the  contract  as  entitles  the  vendee  to  a  rescission,  he  is  also  entitled  to  be 
reimbursed  for  the  payments  he  has  made,1  with  interest.3 

(e)  Rescission  by  Mutual  Agreement.  —  And  where  the  parties  mutually  agree  to 
rescind  the  contract,  if  there  is  no  express  stipulation  with  reference  to  the 
payments  already  made  thereunder,  the  law  implies  a  promise  on  the  part  of 
the  vendor  to  refund  such  payments  to  the  vendee.3  Where  there  is  a  subse- 
quent express  agreement  that  the  contract  shall  be  canceled  and  of  no  effect, 
the  signatures  and  seals  being  torn  from  the  original  contract,  the  vendee  is  not 
entitled  to  recover  payments  made  thereunder.4  In  California  the  rule  is  that 
where  a  contract  has  been  abandoned  or  rescinded  by  the  parties,  the  vendee, 


California.  —  Chatfield  v.  Williams,  85  Cal. 
518. 

Connecticut.  —  Lyon  v.  Annable,  4  Conn.  350. 
Illinois.  —  Seiberling  v.  Lewis,  93  111.  App. 
S49- 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Adams, 
27  Ind.  App.  185. 

Minnesota.  —  Payne  v.  Hackney,  84  Minn. 
195- 

Mississippi.  —  Herndon  v.  Harrisson,  34 
Miss.  486,  69  Am.  Dec.  399. 

New  Hampshire.  —  Reddington  v.  Henry,  48 
N.  H.  273. 

New  Jersey.  —  Force  v.  Dutcher,  18  N.  J. 
Eq.  401. 

New  York.  —  Tompkins  v.  Seely,  29  Barb. 
(N.  Y.)  212;  Freer  v.  Denton,  61  N.  Y.  492; 
Gillet  v.  Maynard,  5  Johns.  (N.  Y.)  85,  4  Am. 
Dec.  329. 

North  Dakota.  —  Kicks  v.  State  Bank,  (N. 
Dak.  1904)  98  N.  W.  Rep.  408. 

Pennsylvania.  —  Wain  v.  Johnson,  3  Brews. 
(Pa.)  152;  Feay  v.  Decamp,  15  S.  &  R.  (Pa.) 
227. 

Vermont.  —  Welch  v.  Darling,  59  Vt.  136. 
West  Virginia.  —  Bier  v.  Smith,  25  W.  Va. 
830. 

Wisconsin.  —  Isaacs  v.  Bardon,  114  Wis. 
142. 

See  Norfolk  v.  Worthy,  1  Campb.  337. 

In  Maine  the  rule  is  that  when  the  obligor  in 
a  bond  for  the  conveyance  of  land  conveys  to 
another,  no  recovery  may  be  had  of  the  money 
paid  by  the  vendee,  as  the  bond  is  the  measure 
of  the  liability.  Charles  v.  Dana,  14  Me.  383  ; 
Goddard  v.  Mitchell,  17  Me.  366. 

Competency  of  Witnesses  —  Surviving  Party.  — 
Where  the  action  was  an  indebitatus  assumpsit 
to  recover  back  money  paid  to  the  administra- 
tors of  one  of  the  parties  to  the  contract,  on 
account  of  their  repudiation  of  it,  the  contract 
not  being  in  issue  or  on  trial,  the  surviving 
party  to  it  is  a  competent  witness  in  his  own 
favor.    Dodgen  v.  Camp,  47  Ga.  328. 

1.  Rescission  for  Fraud  —  England.  —  Lind- 
say Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221  ; 
Redgrave  v.  Hurd,  20  Ch.  D.  1. 

Alabama.  —  Greenlee  v.  Gaines,  13  Ala.  198, 
48  Am.  Dec.  49;  Bryant  v.  Boothe,  30  Ala.  311, 
68  Am.  Dec.  117. 

Arkansas.  —  Goodwin  v.  Robinson,  30  Ark. 
535- 

California.  —  Red  Jacket  Tribe  No.  28  v. 
Gibson,  70  Cal.  128;  Freeman  v.  Kieffer,  101 
Cal.  254. 

Connecticut.  —  Lyon  v.  Annable,  4  Conn.  350. 
Georgia.  —  McDonald  v.  Beall,  55  Ga.  288. 


Illinois.  —  Wheeler  v.  Mather,  56  111.  241,  8 
Am.  Rep.  683. 

Kentucky.  —  Funk  v.  McKeoun,  4  J.  J.  Marsh. 
(Ky.)  162. 
Maryland.  —  Long  v.  Long,  9  Md.  348. 
Minnesota.  —  Brown   v.    Manning,    3  Minn. 
35,  74  Am.  Dec.  736. 

Mississippi.  —  Harrison  v.  Stowers,  Walk. 
(Miss.)  165. 

Nebraska.  - —  Hoock  v.  Bowman,  42  Neb.  80, 
47  Am.  St.  Rep.  691. 

New  York.  —  Freer  v.  Denton,  61  N.  Y. 
492. 

Ohio.  —  Yeoman  v.  Lasley,  40  Ohio  St.  190. 

Tennessee.  —  East  Tennessee  Nat.  Bank  v. 
First  Nat.  Bank,  7  Lea  (Tenn.)  420. 

Wisconsin.  —  Hansen  v.  Allen,  117  Wis.  61; 
Nelson  v.  Allen,  117  Wis.  91. 

2.  Interest.  —  Hart  v.  Swaine,  7  Ch.  D.  42  ; 
Perkins  v.  Rice,  Litt.  Sel.  Cas.  (Ky.)  218.  12 
Am.  Dec.  298 ;  Glass  v.  Brown,  6  T.  B.  Mon. 
(Ky.)  356;  Lowry  v.  Robinson,  (Neb.  1902)  91 
N.  W.  Rep.  174;  Yeoman  v.  Lasley,  40  Ohio 
St.  190. 

3.  Mutual  Consent  —  Alabama.  —  White  v. 
Wood,  15  Ala.  358. 

California.  —  Phelps  v.  Brown,  95  Cal.  572; 
Bradford  v.  Parkhurst,  96  Cal.  102,  31  Am.  St. 
Rep.  189;  Joyces.  Shafer,  97  Cal.  335;  Shively 
v.  Semi-Tropic  Land,  etc.,  Co.,  99  Cal.  259 ; 
Gwin  v.  Calegaris,  139  Cal.  384.  See  Cleary  v. 
Folger,  (Cal.  1893)  33  Pac.  Rep.  877. 

Illinois.  —  Baston  v.  Gifford,  68  111.  67.  See 
Wheeler  v.  Mather,  56  111.  241. 

Maine.  —  Appleton  v.  Chase,  19  Me.  74. 
Maryland.  —  Gunby  v.  Sluter,  44  Md.  237. 
Mississippi.  —  Morrison  v.  Ives,  4  Smed.  & 
M.  (Miss.)  652. 

New  York.  —  Gillet  v.  Maynard,  5  Johns.  (N. 
Y.)  85,  4  Am.  Dec.  329. 

North  Carolina.  —  Beaman  v.  Simmons,  76  N. 
Car.  43  ;  Smith  v.  Stewart,  83  N.  Car.  406. 

Pennsylvania.  ■ — Feay  v.  Decamp,  15  S.  &  R. 
(Pa.)  227;  Modzynski  v.  Kurzawski,  28  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  421  ;  Poulson  v.  Ellis,  60 
Pa.  St.  134- 

South  Dakota.  —  Way  v.  Johnson,  5  S.  Dak. 
237- 

Virginia.  —  Johnson  v.  Jennings,  1  o  Gratt. 
(Va.)  1,  60  Am.  Dec.  323;  Buena  Vista  Co.  v. 
McCandlish,  92  Va.  297. 

West  Virginia.  —  Arbogast  v.  Mylius,  (W. 
Va.  1904)  46  S.  E.  Rep.  809. 

See  Seymour  v.  Bennet,  14  Mass.  266. 

4.  Subsequent  Agreement  to  Cancel.  —  Tice  v. 
Zinsser,  76  N.  Y.  549,  reversing  13  Hun  (N. 
Y.)  366. 
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though  in  default,  may  recover  back  instalments  paid  of  the  purchase  money, 
less  actual  damages  to  the  vendor  occasioned  by  his  breach  of  contract, 
although  it  was  stipulated  that  the  payments  should  be  forfeited  on  default.1 

By  Provision  in  Contract.  —  Where  the  vendor  terminates  the  contract  of  sale 
by  exercising  the  right,  which  was  reserved  in  the  agreement,  it  amounts  to 
a  rescission,  and  the  vendee  is  entitled  to  recover  the  payments  made  by  him.2 

(f)  Overpayments  —  aa.  In  General.  —  If  the  vendee  pays  more  than  he  should 
under  the  contract,  there  is  no  consideration  for  the  payment,  and  he  may 
recover  it  back.3 

66.  Mistake.  —  The  vendee  may  also  recover  back  the  purchase  price  paid  if 
a  mistake  is  made  as  to  the  identity  of  the  property  sold ; 4  so  also  he  may 
recover  the  excess  paid  where  a  mutual  mistake  is  made  as  to  the  quantity 
of  land  sold.5 

(3)  Effect  of  Vendee  s  Default.  —  But  if  the  vendee  without  cause  refuses 
to  perform  his  part  of  the  agreement,  or  is  in  default  in  making  payments 
thereunder,  he  is  in  no  position  to  recover  what  he  has  paid,  and  an  action 
for  that  purpose  will  not  lie.6  But  where  the  vendor  declares  the  contract  at 
an  end  for  the  default  of  the  vendee,  the  latter,  upon  the  former's  resuming 


1.  California  Rule.  —  Phelps  v.  Brown,  95  Cal. 
572 ;  Shively  v.  Semi-Tropic  Land,  etc.,  Co.,  99 
Cal.  259.    See  White  v.  Buell,  90  Cal.  177. 

2.  By  Provision  in  Contract. —  Drew  v.  Ped- 
lar, 87  Cal."  443,  22  Am.  St.  Rep.  257 ;  Utter  v. 
Stuart,  30  Barb.  (N.  Y.)  20  ;  Gillet  v.  Maynard, 
5  Johns.  (N.  Y.)  85,  4  Am.  Dec.  329 ;  Feay  v. 
Decamp,  15  S.  &  R.  (Pa.)  227;  Johnson  v.  Jen- 
nings, 10  Gratt.  (Va.)  1,  60  Am.  Dec.  323; 
Buena  Vista  Co.  v.  McCandlish,  92  Va.  297. 
See  Christy  v.  Arnold,  (Ariz.  1894)  36  Pac.  Rep. 
918.  See  also  supra,  this  title,  IV.,  d.  (4) 
Rescission,  Abandonment,  and  Forfeiture ;  Re- 
scission by  Agreement  of  Parties;  By  Provision 
in  Contract. 

3.  Overpayments  —  In  General.  —  Pemberton 
v.  Williams,  87  111.  15;  Goodspeed  v.  Fuller,  46 
Me.  141,  71  Am.  Dec.  572;  Byrnes  v.  Martin, 
67  Mich.  399.  See  Pheteplace  v.  Eastman,  26 
Iowa  446  ;  Boyce  v.  Wilson,  32  Md.  122. 

4.  Mistake  in  Identity  of  Land.  —  Stong  v. 
Lane,  66  Minn.  94. 

5  Mutual  Mistake  as  to  Quantity.- —  Folsom 
v.  Howell,  94  Ga.  112;  Graves  v.  Brinkerhoff,  4 
Hun  (N.  Y.)  305;  George  v.  Tallman,  5  Lans. 
(N.  Y.)  392;  Hoover  v.  Sensman,  (Pa.  1886) 
4  Atl.  Rep.  730;  White  v.  Miller,  22  Vt.  380. 
See  Pratt  v.  Law,  9  Cranch  (U.  S.)  456. 

But  in  Farmers',  etc.,  Bank  v.  Galbraith,  10 
Pa.  St.  490,  51  Am.  Dec.  498,  where  the  con- 
tract had  been  executed  by  a  conveyance,  and  it 
was  conceded  that  there  was  no  deceit,  it  was 
held  that  there  could  be  no  recovery  for  a  de- 
ficiency in  quantity,  where  the  mistake  was  due 
to  a  miscalculation  by  the  surveyor.  See  also 
supra,  this  title,  II.  Estate  and  Title;  III.  Ex- 
cess or  Deficiency  in  Quantity  of  Land. 

6.  Vendee  in  Default  —  England.  —  Cornwall 
v.  Henson,  (1899)  2  Ch.  710,  68  L.  J.  Ch.  749, 
81  L.  T.  N.  S.  113,  48  W.  R.  42. 

United  States.  —  Utterbach  v.  Binns,  1  Mc- 
Lean (U.  S.)  242 ;  Hansbrough  v.  Peck,  5  Wall. 
(U.  S.)  497. 

California.  —  Bradford  v.  Parkhurst,  96  Cal. 
102,  31  Am.  St.  Rep.  189;  Cleary  v.  Folger, 
(Cal.  1893)  33  Pac.  Rep.  877;  Glock  v.  Howard, 
etc.,  Colony  Co.,  123  Cal.  1,  69  Am.  St.  Rep. 
17- 


Illinois.  —  Wheeler  v.  Mather,  56  111.  241,  8 
Am.  Rep.  683  ;  Davison  v.  Hill,  1  111.  App.  70. 
Iowa.  —  Downey  v.  Riggs,  102  Iowa  88. 
Maine.  —  Rounds  v.  Baxter,  4  Me.  454 ;  Wey- 
mouth v.  McLellan,  14  Me.  214;  Grimes  v. 
Goud,  (Me.  1887)  10  Atl.  Rep.  116.  See  Frost 
v.  Frost,  11  Me.  235. 

Maryland.  —  Davis  v.  Hall,  52  Md.  673. 
Massachusetts.  —  Kenniston    v.    Blakie,  121 
Mass.  552. 

Minnesota.  —  McKinney  v.  Harvie,  38  Minn. 
18,  8  Am.  St.  Rep.  640;  McManus  «,  Blackmarr, 
47  Minn.  331. 

Mississippi.  —  Sims  v.  Hutchins,  8  Smed.  & 
M.  (Miss.)  328,  47  Am.  Dec.  90. 

New  Hampshire.  —  Hill  v.  Grosser,  59  N.  H. 
5i3. 

New  lersey.  —  Steinbach  v.  Pettingill,  67  N. 
J.  L.  36. 

New  York.  —  Green  v.  Green,  9  Cow.  (N.  Y.) 
46 ;  Battle  v.  Rochester  City  Bank,  5  Barb.  (N. 
Y.)  414,  affirmed  3  N.  Y.  88;  Page  v.  McDon- 
nell, 55  N.  Y.  299  ;  Lawrence  v.  Miller,  86  N. 
Y.  131  ;  Gillet  v.  Maynard,  5  Johns.  (N.  Y.) 
85,  4  Am.  Dec.  329;  Ketchum  v.  Evertson,  13 
Johns.  (N.  Y.)  359,  7  Am.  Dec.  384;  Simon  v. 
Kaliske,  (N.  Y.  Super.  Ct.  Gen.  T.)  6  Abb.  Pr. 
N.  S.  (N.  Y.)  224,  37  How.  Pr.  (N.  Y.)  249; 
Wright  v.  Smith,  13  N.  Y.  App.  Div.  536. 

Ohio.  —  Gallagher  v.  Dettelbach,  25  Ohio 
Cir.  Ct.  342. 

Pennsylvania.- — Boyd  v.  McCullough,  137 
Pa.  St.  7  ;  Hathaway  v.  Hoge,  (Pa.  1885)  1  Atl. 
Rep.  392. 

Texas.  —  Estes  v.  Browning,  11  Tex.  237,  60 
Am.  Dec.  238. 

"  In  order  to  a  rescission  of  a  contract  of 
sale  and  purchase  of  real  estate,  so  that  the 
purchaser  may  recover  back  purchase  money  as 
money  had  and  received  to  his  use,  the  latter 
must  not  only  not  be  in  default  himself,  but  he 
must  show  an  entire  breach  on  the  pnt  of  the 
seller ;  in  other  words,  he  must  be  in  such  posi- 
tion in  respect  to  performance  on  his  part  and 
nonperformance  on  the  part  of  the  vendor  that 
he  can  affirm  the  contract  and  maintain  an  ac- 
tion upon  it  against  the  vendor,  or  disaffirm  it, 
and  maintain  an  action  for  money  had  and  re- 
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possession,  may  recover  the  payments  made  by  him,1  less  the  damages 
sustained  by  the  vendor  because  of  his  nonperformance.2 

Where  Both  Parties  Are  at  Fault  in  failing  to  comply,  time  being  of  the  essence, 
the  contract  is  at  an  end,  and  the  payments  made  by  the  vendee  may  be 
recovered,  less  damages  caused  the  vendor  by  failure  to  perform.3 

(4)  Loss  of  Right  —  Waiver  of  Right.  —  If  the  vendor  makes  the  default,  the 
vendee  may  waive  his  right  to  recover  the  money  advanced  under  the  contract, 
by  treating  the  default  as  immaterial  and  the  contract  as  still  in  force.4 

A  Purchaser  with  Notioe  of  defective  title  or  of  the  incapacity  of  his  grantor  to 
convey,  is  not  entitled  to  a  return  of  the  purchase  price  upon  avoidance  of 
the  contract.5 

(5)  Purchaser  s  Lien  —  (a)  In  General.  —  It  may  be  stated  generally  that 
where  the  contract  fails  by  reason  of  vendor's  default,  and  without  any  fault 
of  the  vendee,  the  latter  is  entitled  to  a  lien  upon  the  land  for  the  repayment 
of  what  he  has  paid  under  the  contract.6 

(b)  When  Lien  Exists.  —  If  the  contract  fails,  or  is  avoided,  because  of  the 
inability  or  refusal  of  the  vendor  to  make  a  proper  title,  or  because  of  fraud 
or  misrepresentation  in  the  contract,  or  for  any  other  reason  chargeable  to  the 
vendor  and  which  is  not  due  to  the  default  of  the  vendee,  he  is  given  a  lien 
upon  the  land  as  security  for  the  repayment  of  what  he  has  paid  in  perform- 
ance of  the  contract.7    The  lien  also  exists  to  secure  the  vendee  any  amount 


ceived  to  his  use."  Eames  v.  Der  Germania 
Turn  Verein,  8  111.  App.  663. 

Vendor's  Intention  to  Abandon  No  Ground.  — 
Waters  v.  Spencer,  22  Ala.  460 ;  Donaldson  v. 
Waters,  30  Ala.  175. 

1.  Feay  v.  Decamp,  15  S.  &  R.  (Pa.)  227. 
Where  There  Was  No  Agreement  by  the  Vendee 

to  Surrender  Possession  upon  Default  of  payment 
of  the  instalments  of  the  purchase  price,  and 
the  vendor,  because  of  default,  elected  to  treat 
the  contract  at  an  end  and  expelled  him  from  the 
premises,  the  vendee  was  entitled  to  recover 
the  purchase  money  paid.  Blitch  v.  Edwards, 
96  Ga.  606. 

2.  McDaniel  v.  Gray,  69  Ga.  433 ;  Gray  v. 
McDaniel,  73  Ga.  118. 

3.  Both  Parties  Pail  to  Comply.  —  Cleary  v. 
Folger,  84  Cal.  316,  18  Am.  St.  Rep.  187. 

4.  Waiver  of  Right. —  McAlpine  v.  Reichen- 
eker,  56  Kan.  100. 

Where  the  purchaser  pays  the  purchase  price 
and  accepts  deed  from  one  under  a  contract  to 
convey  to  his  vendor,  he  waives  the  right  to  re- 
cover from  the  latter  money  which  he  has  been 
compelled  to  pay  in  the  discharge  of  incum- 
brances.   Herryford  v.  Turner,  67  Mo.  296. 

If  the  vendors  refuse  to  make  the  contract, 
there  is  nothing  to  rescind,  and  the  contention 
that  the  vendee  by  failing  to  rescind  in  a  rea- 
sonable time  waives  his  right  to  recover  the 
purchase  price  paid,  is  unavailing.  Robertson 
v  Woolley,  12  Wash.  326. 

5.  Purchaser  with  Notice.  —  Elder  v.  Schu- 
macher, 18  Colo.  433 ;  Schmidt  v.  Sandel,  30 
La.  Ann.  353;  Kreibich  v.  Martz,  119  Mich. 
343- 

6.  Purchaser's  Lien  —  In  General.  —  Whit- 
bread  v.  Watt,  (1902)  1  Ch.  835;  Wythes  v. 
Lee,  3  Drew.  396;  Rose  V/.  Watson,  10  H.  L. 
Cas.  672 ;  Benson  v.  Shotwell,  87  Cal.  49.  See 
infra,  this  section.  When  Lien  Exists. 

Under  §  3050  of  the  Civil  Code  of  California, 
a  purchaser  who  makes  default  in  payment  of 
instalment  cannot  claim  a  lien  for  purchase 
money  paid.    Merrill  v.  Merrill,  103  Cal.  287. 


Lien  of  purchaser  exists  only  where  he  is  en- 
titled to  recover  back  the  payment  in  case  of 
failure  of  consideration,  and  is  "  independent 
of  possession."  §  3050,  Civ.  Code;  Haile  v. 
Smith,  113  Cal.  656. 

7.  When  Lien  Exists  —  England.  —  Aberaman 
Ironworks  v.  Wickens,  L.  R.  4  Ch.  101  ;  West- 
macott  v.  Robins,  4  De  G.  F.  &  J.  390 ;  Wythes 
v.  Lee,  2  Jur.  N.  S.  130;  Turner  v.  Marriott, 
L.  R.  3  Eq.  744;  Rose  v.  Watson,  10  H.  L.  Cas. 
683;  Barker  v.  Cox,  4  Ch.  D.  464;  Neesoin  v. 
Clarkson,  4  Hare  97,  9  Jur.  822.  See  Oxenham 
v.  Esdaile,  3  Y.  &  J.  262. 

Alabama.  —  Hickson  v.  Lingold,  47  Ala.  449  ; 
Kennedy  v.  Kennedy,  3  Ala.  434. 

Illinois.  —  Swetitsch  v.  Waskow,  37  111.  App. 
I5S- 

Indiana. — -Shirley  v.  Shirley,  7  Blackf.  (Tnd.) 
452;  Coleman  v.  Floyd,  131  Ind.  330.  See 
Dart  v.  McQuilty,  6  Ind.  391. 

Kentucky. — -Bibb  v.  Prather,  1  Bibb  (Ky.) 
316;  Farmer  v.  Samuel,  4  Litt.  (Ky.)  187,  14 
Am.  Dec.  106;  Barbour  v.  Morris,  6  B.  Mon. 
(Ky.)  120;  Blackburn  v.  Pennington,  8  B.  Mon. 
(Ky.)  217;  Funk  v.  McKeoun,  4  J.  J.  Marsh. 
(Ky.)  162;  Jett  v.  Locke,  5  J.  J.  Marsh.  (Ky.) 
591  ;  Griffith  v.  Depew,  3  A.  K.  Marsh.  (Ky.) 
177,  13  Am.  Dec.  141  ;  Bullitt  v.  Eastern  Ken- 
tucky Land  Co.,  99  Ky.  324.  See  Wright  v. 
Swayne,  5  B.  Mon.  (Ky.)  441. 

Mississippi.  —  Davis  v.  Heard,  44  Miss.  50. 
New  Jersey.  —  Craft  v.  Latourette,  62  N.  J. 
Eq.  206. 

New  York.  —  Tompkins  v.  Seely,  29  Barb 
(N.  Y.)  212. 

North  Carolina.  —  Costen  v.  McDowell,  107 
N.  Car.  546. 

Tennessee.  —  Newnan  v.  Maclin,  5  Hayw. 
(Tenn.)  241  ;  Wiley  v.  Heidell,  12  Heisk. 
(Tenn.)  98  ;  Pilcher  v.  Smith,  2  Head  (Tenn.) 
2o8;  Sautelle  v.  Carlisle,  13  Lea  (Tenn.)  391; 
Jones  v.  Galbraith,  (Tenn.  Ch.  1900)  59  S.  W. 
Rep.  350. 

Texas.  —  Galbraith  v.  Reeves,  82  Tex.  357. 
Wisconsin.  —  Wickman  v.  Robinson,  14  Wis. 
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to  which  he  is  entitled  for  having  erected  improvements  upon  the  land,1  and 
is  properly  confined  to  such  lands  as  the  vendor  has  the  lawful  right  to  con- 
vey.2 A  vendee  who  has  recovered  judgment  at  law  against  the  vendor  for 
violation  of  covenant  to  convey,  has  a  lien  for  the  purchase  money,3  and 
where  land  is  sold  by  remaindermen,  and  the  purchaser  discharges  an  incum- 
brance thereon,  upon  ejectment  by  the  life  tenant,  equity  will  give  the 
purchaser  a  lien  and  secure  him  repayment.4 

Payment  by  Vendee  under  the  contract  must  be  established  by  competent 
evidence  in  order  for  him  to  be  entitled  to  the  lien.5 

Premature  Payments.  —  Where  money  is  paid  by  the  vendee  of  land  prema- 
turely before  conveyance,  it  is  a  charge  upon  the  estate  in  the  hands  of 
the  vendor.6 

(c)  When  Lien  Does  Not  Exist.  —  The  lien  does  not  exist  where  the  contract 
fails  through  the  default  of  the  purchaser.7  Thus,  where  the  contract  was 
procured  through  fraud  or  imposition  of  the  vendee,8  and  where  a  trustee 
purchased  the  trust  estate,  in  breach  of  duty,  for  his  own  advantage,  the 
existence  of  the  lien  was  denied.9 

(d)  Loss  of  Lien  —  Abandonment,  —  If  the  vendee  abandons  the  contract,  or  refuses 
to  perform  according  to  its  terms,  he  is  not  entitled  to  a  lien  to  secure  him 
from  loss  of  his  payments  because  of  his  own  breach.10  Thus  the  vendee,  by 
allowing  another  to  assume  his  part  of  the  contract,  and  by  becoming  a  tenant 
of  the  latter,  loses  his  lien.11 

Estoppel.  —  If  the  purchaser  knows  at  the  time  of  the  contract  that  the 
vendor  does  not  own  the  land,  he  has  no  lien  for  payments  made; 12  nor  is  he 
entitled  to  a  lien  for  discharging  incumbrances  which  he  knew  existed  at  the 
time  of  purchase.13 

VENDOR'S  EQUITY.    (See  also  Vendor's  Lien,  post.)  —  See  note  14. 

11.  Carter  v.  Cook,  Wright  (Ohio)  443. 

12.  Vendor's  Lack  of  Title  Known  When  Con- 
tract Made.  —  Bennett  v.  Coldwell,  8  Baxt. 
(Tenn.)  483. 

13.  Acceptance  of  Conveyance  with  Knowledge  of 
Incumbrance.  —  Miller  v.  Pridden,  3  Jur.  N.  S. 
78;  Ft.  Jefferson  Imp.  Co.  v.  Dupoyster,  112 
Ky.  792. 

14.  Vendor's  Equity.  —  In  Myers  v.  Estell,  48 
Miss.  411,  it  is  said:  "It  is  difficult  to  form  a 
distinct  idea  of  the  vendor's  equity.  In  de- 
fining what  it  is  jurists  have  been  driven  to  the 
negative  mode  of  declaring  what  it  is  not. 
Thus,  in  Gilman  v.  Brown,  i  Mason  (U.  S.) 
221,  Story,  J.,  says:  '  It  is  not  of  so  high  and 
stringent  a  nature  as  that  of  the  judgment  cred- 
itor. It  is  not  an  equitable  estate  in  the  land 
itself,  although  that  appellation  has  been 
loosely  applied  to  it.'  So  in  this  court,  in  Trot- 
ter v.  Erwin,  27  Miss.  778,  it  is  described  as 
having  some  of  the  incidents  of  a  mortgage, 
though  of  a  very  distinct  nature.  The  mort- 
gage is  a  conveyance  of  the  legal  estate  upon 
which  the  mortgagee  may  recover  the  possession. 
In  its  form  it  is  separate  and  distinct  from  the 
debt,  and  an  additional  and  more  solemn  ac- 
knowledgment of  and  security  for  the  debt, 
whereas  the  vendor's  lien  consists  solely  in  the 
debt,  and  has  no  form  apart  from  it.  Judge 
Story  says  :  '  It  is  a  ri^ht  which  has  no  exist- 
ence until  it  is  established  by  the  decree  of  the 
court  in  the  particular  case.'  " 
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493,  80  Am.  Dec.  789;  Taft  v.  Kessel,  16  Wis. 
273- 

1.  Lien  for  Improvements.  —  Bailey  v.  Jordan, 
32  Ala.  50 ;  Hickson  v.  Lingold,  47  Ala.  449 ; 
Murray  v.  Hill,  60  111.  App.  80 ;  Griffith  v. 
Depew,  3  A.  K.  Marsh.  (Ky.)  177,  13  Am.  Dec. 
141 ;  Tyler  v.  Cate,  29  Oregon  515.  See  Nee- 
som  v.  Clarkson,  4  Hare  97. 

2.  Lien  Confined  to  Lands  Vendor  Has  Lawful 
Right  to  Convey.  —  McWilliams  v.  Jenkins,  72 
Ala.  480. 

3.  Funk  v.  McKeoun,  4  J.  J.  Marsh.  (Ky.)  162. 

4.  Ludlow  v.  Grayall,  11  Price  58. 

5.  Competent  Proof  of  Payment.  —  Graham  v. 
Graham,  (Ky.  1900)  56  S.  W.  Rep.  708. 

6.  Premature  Payments.  —  Rose  v.  Watson, 
10  H.  L.  Cas.  683;  Payne  v.  Atterbury, 
Harr.  (Mich.)  414;  Stewart  v.  Wood,  63  Mo. 
252;  Clark  v.  Jacobs,  (Supm.  Ct.  Spec.  T.)  56 
How.  Pr.  (N.  Y.)  519. 

7.  When  Lien  Does  Not  Exist.  —  See  supra, 
this  section,  (5)  (a)  In  General. 

8.  Fraud  or  Imposition. —  Wright  v.  Dufield, 
2  Baxt.  (Tenn.)  218. 

9.  Purchase  of  Trust  Property  bv  Trustee.  — 
Clark  v.  Jacobs,  (Supm.  Ct.  Spec.  T.)  56  How. 
Pr.  (N.  Y.)  519.  See  infra,  this  section,  Loss 
of  Lien,  paragraph  Estoppel. 

10.  Abandonment.— Dinn  v.  Grant,  5  De  G.  & 
Sm.  451;  Merrill  v.  Merrill,  103  Cal.  287; 
Clark  v.  Jacobs,  (Supm.  Ct.  Spec.  T.)  56  How. 
Pr.  (N.  Y.)  519. 


VENDORS  LIEN. 


By  Stuart  McNamara. 

I.  Implied  Vendor's  Lien,  733. 

1.  Defitiition  and  Distinctions,  733. 

2.  Origin  and  Nature  of  Lien,  734. 

3.  Recognition  of  Lien,  736. 

a.  In  England,  736. 

b.  In  United  States,  736. 

■  4.  Existence  and  Extent  of  Lien,  738. 

a.  In  General,  738. 

b.  Recital  of  Payment  in  Deed,  742. 

c.  Nature  of  Debt  Secured,  743. 

d.  Entire  and  Severable  Co?itracts,  745. 

e.  Effect  of  Fraud  and  Mistake,  745. 

f.  Where  Sale  Is  Only  Ostensible \  746. 

g.  Title  in  Name  of  Third  Person,  746. 

5.  Property  or  Interest  Subject  to  Lien,  747. 

a.  In  General,  747. 

b.  Improvements,  748. 

(1)  Improvements  by  Vendor,  748. 

(2)  Improvements  by .  Vendee,  748. 

6.  Operation  of  Lien,  748. 

7.  In  Whose  Favor  Lien  Exists,  748. 

a.  In  General,  748. 

b.  Assignment  of  Lien,  749. 

c.  Subrogation,  752. 

8.  Enforce?nent  of  Lien,  752. 

a.  How  Enforced  in  General,  752. 

b.  Against  Whom  Enforceable,  753. 

(1)  In  General,  753. 

(2)  Purchasers  With  Notice,  754. 

(3)  Purchasers  for  Value  and  Without  Notice,  756. 

(4)  Creditors,  757. 

c.  Conflict  of  Laws,  758. 

d.  Defenses,  758. 

e.  Statute  of  Limitations,  759. 

f.  Burden  of  Proof ',  760. 

9.  Priorities,  760. 

10.  Waiver  of  Lien,  762. 
<z.  />£  General,  762. 

Taking  Security,  763. 
<r.  Receipt  or  Acknowledgment  of  Payment,  768. 

Express  Contract,  768. 
^.  Judgment  at  Law  for  Debt,  768. 

Laches  and  Estoppel,  769. 
g\  Revival,  770. 

II.  Title  Retained  by  Vendor  as  Security  for  Price,  770. 

1.  //?  General,  770. 

2.  Nature  of  Lien,  771. 

3.  Extent  and  Operation,  773. 

4.  Assignability,  775. 

5.  Waiver,  776. 
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6.  Enforcement,  777. 

a.  Nature  of  Proceeding,  777. 

b.  Offer  of  Performance,  777. 

c.  Tender  of  Deed,  778. 

d.  Statute  of  Limitations,  778. 

HI.  Lien  Expressly  Reserved  in  Conveyance,  779. 

1.  Definition,  779. 

2.  Nature  and  Effect,  780. 

a.  In  General,  780. 

b.  Reserved  Lien  Compared  with  Mortgage,  781. 

3.  Creation  of  Lie?i,  784. 

a.  By  Deed  of  Cotiveyance,  784. 

b.  By  Separate  Instrument ^  785. 

4.  Extent  of  Lien,  787. 

5.  Waiver  of  Lien,  788. 

a.  I11  General,  788. 

b.  Bringing  Action  at  Law,  788. 

c.  Taki7ig  Independent  Security,  788. 

6.  Priority,  789. 

7.  Assignment,  790. 

8.  Subrogation,  791. 

9.  Enforce?nent,  792. 

a.        General,  792. 
&  Statute  of  Limitations,  793. 
Presumptio?i  of  Payment,  793. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
fcV/*  VENDOR  AND  PURCHASER,  vol.  22,  p.  702. 

.for  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  EQUITABLE  MORTGAGES",  vol.  11, 
p.  122;  FORECLOSURE  OF  MORTGAGES,  vol.  13,  p.  776;  LIMITA- 
TION OF  ACTIONS,  vol.  19,  p.  136;  MORTGAGES,  vol.  20,  p.  888; 
PURCHASE-MONEY  MORTGAGES,  vol.  23,  p.  466;  SUBROGATION, 
vol.  27,  p.  199. 

I.  Implied  Vendor's  Lien  —  1.  Definition  and  Distinctions.  —  The  implied 
lien  of  a  vendor  is  the  equitable  right  of  subjecting  to  the  payment  of  the 
purchase  money"  land  which  has  been  conveyed  to  the  vendee,  as  distinguished 
from  a  purchase-money  lien  expressly  reserved  in  the  conveyance  or  a  mort- 
gage given  by  the  vendee  to  secure  the  payment  of  the  purchase  money.1 

Distinguished  from  Other  Liens.  —  The  vendor's  lien  for  purchase  money  by 
implication  on  conveyance  is  unique  and  sui  generis,"2,  though  having  many 

1,  Implied  Vendor's  Lien  Defined.  —  Carpen-  and  the  lien  does  not  exist  in  favor  of  the  for- 

ter  v.  Mitchell,  54  111.  126.    See  also  Mackreth  raer.    Ahrend  v.  Odiorne,  118  Mass.  264. 

v  Symmons,  15  Ves.  Jr.  329;  Rose  v.  Watson,  The  instinct  of  natural  justice  may  have  sug- 

10  H.  L.  Cas.  672.  gested  a  sound  reason  for  the  doctrine  of  the 

Real  Estate  Only. —The  doctrine  of  the  lien  of  early  chancellors,  but  the  predominance  of  land 
the  vendor  by  implication  on  conveyance  applies  directed  the  beneficence  of  their  judicial  inter- 
only  to  the  sales  of  real  estate.  This  limitation  position  to  land  alone.  At  this  day,  however, 
is  accounted  for  by  the  circumstances  of  the  the  original  limitation  exists  and  the  lien  applies 
origin  of  the  doctrine  at  a  time  when  real  prop-  only  to  land.  Wabash,  etc.,  R.  Co.  v.  Ham,  114 
erty  enjoyed  absolute  pre-eminence  under  the  U.  S.  597  ;  Smith  v.  Allen,  18  Wash.  1  ;  Ahrend 
institutions  of  feudal  law.  See  infra,  this  sec-  v.  Odiorne,  118  Mass.  261,  19  Am.  Rep. 
tion,  2.  Origin  and  Nature  of  Lien.  449. 

Though  the  lien  is  said  to  be  founded  on  2.  "  Indeed,  the  distinctions  taken,  both  as  to 

natural  justice,  it  is  more  accurate  to  state  that  the  creation  of  the  lien  and  those  circumstances 

the  lien  is  now  defended  by  being  characterized  which  are  held  to  be  a  waiver  of  it,  are  so 

by  natural  justice,  inasmuch  as  there  is  as  much  purely  arbitrary  that  the  mind  is  often  puzzled 

natural  justice  to  be  invoked  in   favor  of  a  to  find  the  reason  of  them."    Gibson,  J.,  in 

vendor  of  chattels  as  of  a  vendor  of  realty;  Kauffelt  v.  Bower,  7  S.  &  R.  (Pa.)  64. 
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apparent  analogies.  It  is  wholly  different  from  the  vendor's  lien  by  express 
reservation  and  the  vendor's  lien  where  title  is  retained  with  bond  for  title  under 
contract  of  sale.1  It  differs  from  the  common-law  lien  antithetically.  The 
former  is  available  by  way  of  detainer.2  The  one  is  lost  if  possession  cease; 
the  other  arises  on  conveyance  and  after  possession  is  gone.3  The  common- 
law  lien  is  specific  ;  the  vendor's  lien  is  a  simple  right  existing  only  potentially,4 
and  having  no  tangible  existence.  It  extends  only  to  the  particular  land 
whose  unpaid  purchase  price  it  is  intended  to  secure,5  whereas  other  liens,  as 
judgment  liens,  affect  all  property  of  the  debtor.  It  is  not  based  on  contract 
or  stipulation,  and  although  in  some  features  savoring  of  the  nature  of  an 
equitable  mortgage  and  resulting  trust,  is  yet  different  therefrom.6 

2.  Origin  and  Nature  of  Lien.  —  The  Origin  and  rationale  of  the  lien  are  as 
variously  declared  by  various  tribunals.7  There  is  little  unanimity  on  the 
subject.  Beyond  concurring  in  that  it  does  not  rest  on  an  actual  agreement 
of  the  parties,  the  cases  seem  irreconcilable.  It  has  been  stated  to  grow  out 
of  a  natural  equity;8  from  the  doctrine  of  a  constructive  trust  to  prevent  the 


1.  Implied  Lien  Distinguished  from  Lien  hy  Ex- 
press Reservation.  —  Lincoln  v.  Purcell,  2  Head 
(Tenn.)  143. 

The  distinction  is  well  drawn  in  White  v. 
Downs,  40  Tex.  225  :  "  The  vendor's  lien, 
however,  properly  understood,  is  not  in  all  re- 
spects the  same  as  the  express  lien  often  re- 
served in  deeds  of  conveyance  for  payment  of 
purchase  money,  nor  as  strict  mortgages  or 
deeds  of  trust  for  it,  nor  yet  as  the  security 
held  by  a  vendor  who  has  only  given  a  bond  for 
title.  These  are  often  confounded  with  tne 
vendor's  lien,  because  security  for  the  purchase 
money  is  common  to  all  of  them.  But  the 
vendor's  lien  arises  wholly  from  inference  or 
implication  which  is  invisible  and  cannot  be 
recorded ;  the  others  are  from  express  contract, 
visible  to  all,  and  may  be  recorded.  All  of  the 
same  consequences  do  not,  therefore,  necessa- 
rily result  as  to  assignees  or  holders  of  the  debt 
secured  by  the  vendor's  lien,  nor  as  to  pur- 
chasers of  the  land  liable  to  it,  as  between  the 
original  parties  and  privies,  as  do  often  occur 
in  the  cases  of  express  liens  by  contract." 

A  lien  created  by  reservation  on  the  face  of 
the  deed  is  a  specific  lien,  constituting  an  orig- 
inal substantive  charge  on  land  conveyed,  while 
the  implied  lien  is  a  mere  equity  existing  in  the 
breast  of  the  court,  and  administered  as  the 
exigencies  of  each  case  may  suggest.  Simpson 
v .  McAllister,  56  Ala.  228  ;  Boynton  v.  Champ- 
lin,  42  111.  57 ;  Mckeown  v.  Collins,  38  Fla. 
276;  Dickason  v.  Fisher,  137  Mo.  342. 

The  lien  by  express  reservation  is  regarded 
essentially  as  a  contract,  Markoe  v.  Andras,  67 
111.  34 ;  while  the  implied  lien  is  independent 
thereof,  Mitchell  v.  Shaneberg,  149  111.  420. 
See  infra,  this  title,  II.  Title  Retained  by 
Vendor  as  Security  for  Price;  III.  Lien  Ex- 
pressly Reserved  in  Conveyance. 

2.  Heywood  z>.  Waring,  4  Campb.  291. 

3.  Wholly  Independent  of  Possession.  —  Ben- 
nett v.  Shipley,  82  Mo.  448 ;  Johnson  v.  Mc- 
Kinnon,  (Fla.  1903)  34  So.  Rep.  272;  Morgan 
v .  Dalrymple,  59  N.  J.  Eq.  22. 

4.  Mere  Right  and  Not  Specific  Lien.  —  Being 
created  by  inference  alone.  Thompson  v. 
Corrie,  57  Md.  197;  Jones  v.  Rush,  156  Mo. 
364- 

This  subject  is  well  discussed  in  the  late  case 
of  Berger  v.  Berger,  104  Wis.  282. 


5.  Only  Particular  Land  Affected.  —  Hockaday 

v.  Lawther,  17  Mo.  App.  636. 

And  so  one  claiming  a  lien  on  property  amply 
able  to  satisfy  it,  cannot  move  to  set  aside  the 
debtor's  conveyance  of  other  property.  Christo- 
pher v.  Christopher,  64  Md.  583. 

Right  to  Deficiency  Judgment.  —  In  many  ju- 
risdictions the  vendor  may,  by  statute,  recover 
a  deficiency  judgment  and  have  execution  there- 
ior.  See  generally  the  various  local  codes  and 
statutes.  But  in  some  states,  as  in  Florida, 
this  is  not  permitted.  Johnson  v.  McKinnon, 
(Fla.  1903)  34  So.  Rep.  272. 

6.  Not  Based  on  Contract.  —  Glover  v.  Walker, 
107  Ala.  540;  Knight  v.  Knight,  113  Ala.  597; 
Mitchell  v.  Shaneberg,  149  111.  420. 

The  lien  is  a  pure,  simple  equity,  not  depend- 
ing upon  any  convention  of  the  parties.  Clai- 
borne v.  Castle,  98  Cal.  30 ;  Johnson  v. 
McKinnon,  (Fla.  1903)  34  So.  Rep.  272; 
Hampton  v.  Hayes,  3  Indian  Ter.  65  ;  Sprague 
v.  Cochran,  144  N.  Y.  104. 

Not  only  does  it  not  arise  from  the  agree- 
ment or  contract  of  the  parties,  but  it  is  diamet- 
rically opposed  thereto.  In  the  case  of  Kauf- 
felt  v.  Bower,  7  S.  &  R.  (Pa.)  74,  Mr.  Justice 
Gibson  said  :  "  The  implication  that  there  is  an 
intention  to  reserve  a  lien  for  the  purchase 
money  in  all  cases  where  the  parties  do  not  by 
express  acts  evince  a  contrary  intention  is  in 
almost  every  case  inconsistent  with  the  truth 
of  the  fact,  and  in  all  instances,  without  excep- 
tion, in  contradiction  of  the  express  terms  of 
the  contract,  which  purports  to  be  a  conveyance 
of  everything  that  can  pass." 

7.  Bray  v.  Booker,  6  N.  Dak.  526. 

8.  Thus,  the  Court  of  Appeals  of  New  York 
said  in  Sprague  v.  Cochran,  144  N.  Y.  104: 
"  The  vendor's  lien  rests  solely  upon  the  doc- 
trine of  equity  that  it  would  be  inequitable  for 
the  vendee  who  has  received  the  legal  title  with- 
out payment  of  the  purchase  money  to  hold  the 
estate  discharged  of  the  claim  of  the  seller  for 
its  price."  And  see  also  McKeown  v.  Collins, 
38  Fla.  276;  Shall  v.  Biscoe,  18  Ark.  142;  Wil- 
son v.  Lyon,  51  111.  166;  Beal  v.  Harrington, 
116  111.  113;  Barret  v.  Lewis,  106  Ind.  T20; 
Poe  v.  .Paxton,  26  W.  Va.  607 ;  Pratt  v.  Gark, 
57  Mo.  191. 

This  doctrine,  however,  would  seem  to  have 
little  foundation.    The  mere  argument  of  a 
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veniid  from  holding  what  he  has  not  paid  for;1  to  be  a  contrivance  of  the  early 
c.i  mcell  jrs  to  subject  realty  to  the  debt,  where  before  the  statutes  of  elegit 
ail  the  like,  and  the  12  Car.  II.,  c.  24,  it  could  not  be  extended  in  favor  of 
simple  contract  creditors;  3  and  to  arise  from  the  attitude  of  our  peculiar  juris- 
prudence toward  awarding  superior  dignity,  consideration,  and  importance  to 
^Lttes  in  real  property.3  Though  influenced  by  the  general  doctrines  of  the 
Roman  law,  it  is  not  derived  therefrom,4  and  whatever  its  origin,  it  seems  to 
bo  maintained  and  administered  on  the  equitable  maxims  of  "  equity  presum- 
ing an  intent  to  fulfil  an  obligation,"  and  "  of  regarding  as  done  that  which 
ought  to  be  done."  5  It  has  no  counterpart  in  the  common  law,  and  being 
only  a  right  available  in  equity  in  favor  of  a  vendor  who  had  sold  the  land 
and  was  unpaid,6  it  seems  to  have  originated  in  the  verj'  genius  of  equity 
jurisprudence  to  supply  the  vendor  a  remedy  where  he  had  the  right.  He 
could  levy  on  personalty,  but  could  not  execute  on  land  except  in  the  limited 
manner  grudgingly  awarded  by  Parliament  in  the  statutes  merchant,  statutes 
staple,  and  elegit.7  Even  these  would  not  avail  in  the  case  of  his  purchase 
price.  Doubtless  not  averse  to  increasing  its  jurisdiction  in  its  early  struggle 
with  the  law  courts,8  and  also  plainly  influenced  by  the  contemporary  predomi- 
nance, in  importance  of  every  kind,  of  real  estate  under  feudal  laws,  and  the 
favor  it  enjoyed  in  receiving  from  the  courts  more  exact  consideration  in  all 
matters  touching  its  possession,  title,  or  disposition,9  chancery  fashioned  the 
doctrine  of  the  lien  ex  cequo  et  bono,  and  on  its  several  maxims  would  furnish 
relief  to  the  vendor  where  before  he  was  remediless,  by  declaring  that  in  equity 
and  good  conscience  10  a  vendee  should  not  retain  land  whose  consideration 
he  had  not  paid,  but  should  take  it  most  appropriately  burdened  with  a  lien 
as  a  security  for  its  own  debt.11    In  this  there  was  no  execution  on  land  and 


natural  equity  does  not  create  an  equitable  rem- 
edy. In  the  case  of  Ahrend  v.  Odiorne,  118 
Mass.  261,  the  contention  was  rejected.  See 
also  earlier  cases  of  Chapman  v.  Tanner,  i  Vern. 
267,  and  Warren  v.  Fenn,  28  Barb.  (N.  Y.) 
333,  where  the  doctrine  was  upheld. 

1.  Doctrine  of  Constructive  Trust.  —  This  doc- 
trine has  received  much  support  and  was  recog- 
nized in  the  leading  case  of  Mackreth  v.  Sym- 
mons,  15  Ves.  Jr.  329,  by  Lord  Eldon,  as  well 
as  the  earlier  case  of  Blackburn  v.  Gregson,  1 
Bro.  C.  C.  420.  It  has  been  followed  in  the 
United  States.  Ringgold  v.  Bryan,  3  Md.  Ch. 
488;  Moreton  v.  Harrison,  1  Bland  (Md.)  491; 
Iglehart  v.  Armiger,  1  Bland  (Md.)  519;  Fuller 
v.  Bradley,  160  111.  51;  Hendrix  v.  Barker,  49 
Neb.  369.  But  see  contra,  Ahrend  v.  Odiorne, 
118  Mass.  264. 

2.  Invention  for  Benefit  of  Simple  Contract 
Creditors.  —  The  most  prominent  exponent  of 
this  school  is  the  celebrated  Massachusetts  case 
on  the  subject  of  vendor's  lien.  In  Ahrend  v. 
Odiorne,  n8  Mass.  261,  19  Am.  Rep.  449,  the 
court  advances  this  reason  as  the  probable 
origin  of  the  lien  :  "  The  most  plausible  founda- 
tion of  the  English  doctrine  would  seem  to  be 
that  justice  required  that  the  vendor  should  be 
enabled,  by  some  form  of  judicial  process,  to 
charge  the  land  in  the  hands  of  the  vendee  as 
security  for  the  unpaid  purchase  money.  And 
the  restriction  of  the  doctrine  to  real  estate 
suggests  the  inference  that  the  Court  of 
Chancery  was  induced  to  interpose,  by  the  con- 
sideration that  by  the  law  of  England  real  es- 
tate could  neither  be  attached  on  mesne  process 
nor,  except  in  certain  cases  or  to  a  limited  ex- 
tent, taken  in  execution  for  debt."  Favoring 
this  view  see  also  Leading  Cas.  Eq.  (4th  Am. 
ed.)  500. 


The  force  of  this  argument  is  somewhat  quali- 
fied by  the  fact  that  the  lien  does  under  some 
circumstances,  or  at  least  by  analogy,  extend  to 
a  sale  of  personalty.  Undoubtedly,  however, 
the  nonalienability  of  real  estate  under  feudal 
institutions  and  its  consequent  immunity  from 
execution  on  debt  impressed  the  chancellors  in 
molding  the  doctrine.  See  Smith  v.  Allen,  18 
Wash.  1,  wherein  this  matter  is  thoroughly  re- 
viewed. 

3.  See  3  Pomeroy  Eq.  Jur.  1250. 

4.  The  Idea  May  Have  Been  Influenced  by  the 
Civil  Law,  but  the  lien  does  not  exist  by  virtue 
of  that  jurisprudence.  It  is  in  all  essentials  the 
creature  of  equity  and  is  as  long  or  short  as  the 
chancellor's  foot,  —  is  in  force  only  so  far  as 
recognized  by  the  courts  of  equity.  Richards  v. 
Learning,  27  111.  431  ;  Baum  v.  Grigsby,  21  Cal. 
17s;  Dickason  v.  Fisher,  137  Mo.  342. 

5.  Marvin  v.  Simpson,  23  Colo.  182 ;  Hen- 
drix v.  Barker,  49  Neb.  369. 

6.  Berger  v.  Berger,  104  Wis.  282;  Porter  v. 
Dubuque,  20  Iowa  440  ;  Williams  v.  Young,  17 
Cal.  403  ;  Keith  v.  Horner,  32  111.  524. 

7.  Ahrend  v.  Odiorne,  118  Mass.  264. 

8.  For  full  discussion  of  this  struggle,  see 
Kerly's  History  of  Equity  (1890),  c.  9;  3 
Reeves's  History  of  English  Law  (Am.  ed. 
1880),  c.  22. 

9.  3  Pomeroy's  Eq.  Jur.  1250. 

10.  Pleasants  v.  Fay,  13  App.  Cas.  (D.  C.) 
237:  Sprague  v.  Cochran,  144  N.  Y.  112:  Hub- 
bard 7'.  Buck,  98  Ala.  440;  Glover  v.  Walker, 
107  Ala.  540. 

In  good  conscience  a  vendee  should  not  re- 
tain the  land  whose  consideration  he  had  not 
paid.    Fisher  v.  Shropshire,  147  U.  S.  133. 

11.  "  A  court  of  chancery  regards  the  transfer 
of  real  property  in  a  contract  of  sale  and  the 
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no  violation  of  its  almost  sacred  nature,  but  under  the  fiction  of  equity  the 
vendor  was  not  supposed  to  have  parted  with  all  dominion  over  his  tract  nor 
to  have  surrendered  all  interest  therein  until  the  purchase  price  was  fully  paid, 
which  was  the  substitute  of  the  transfer.1  With  the  growth  of  equity  the 
doctrine  strengthened  proportionally,  and  being  founded  on  substantial  justice, 
has  been  continued  to  the  present  time,  and  is  a  permanent  branch  of  the  law. 

Vendor's  Lien  Not  Property.  —  The  lien  now  under  consideration  is  not  an  estate 
or  property  in  the  thing  itself,  not  a  right  on  which  would  lie  a  possessory 
action  to  recover  the  land,  not  jus  ad  rem  nor  jus  in  re,  not  a  right  cognizable 
in  a  court  of  law;  but  a  right  of  the  purest  equity  established  by  the  chan- 
cellor's decree  entitling  a  vendor  who  has  parted  with  the  title  of  his  land 
prematurely  before  payment,  to  proceed  against  the  land.2 

Potential  Existence.  —  This  lien  has  only  a  potential  existence,  that  is,  it  is  a 
right  which  has  no  existence  until  it  is  established  by  the  decree  of  a  court 
in  the  particular  case.3 

3.  Recognition  of  Lien  —  a.  In  England.  —  The  lien  having  arisen  in 
England  in  common  with  the  body  of  laws  forming  the  jural  fabric  of  Ameri- 
can civilization,  it  is  of  course  recognized  in  the  land  of  its  birth.  It  has 
long  been  settled  4  in  her  jurisprudence  and  is  now  enforced  by  virtue  of 
uniform  precedent.5 

b.  In  United  States.  —  in  the  courts  of  the  United  states  the  lien  is  recog- 
nized, and  applied  accordingly,  when  it  is  established  in  the  law  of  the  par- 
ticular state  in  which  the  land  involved  is  situated.  It  is  determined  as  to 
existence  by  lex  rei  sites.6 

Rule  in  state  Courts.  —  No  settled  rule  can  be  formulated  as  to  how  far  the 
vendor's  lien  for  purchase  money  by  implication  on  conveyance  is  recognized 
in  the  tribunals  of  the  different  states.7  In  some  jurisdictions  the  lien  exists 
in  full  vigor;  in  some  it  has  been  repudiated  from  the  outset;  in  some  it  is 
restricted  and  qualified  almost  out  of  existence,  and  in  others  it  has  been 

payment  of  the  price  as  correlative  obligations.  Gold  Mines  v.  Seymour,  153  U.  S.  509;  Roller 

The  one  is  the  consideration  of  the  other;  and  v.  Holly,  176  U.  S.  398;  Coos  Bay  Wagon  Road 

the   one   failing   leaves   the    other   without    a  Co.  v.  Crocker,  6  Sawy.  (U.  S.)  574;  Pintard 

cause."    Refeld  v.  Woodfolk,  22  How.  (U.  S.)  v.   Goodloe,   Hempst.   (U.  S.)   527;    Green  v. 

327;  Slide,  etc.,  Gold  Mines  v.  Seymour,  153  Betts,  1  Fed.  Rep.  289;  Salem  First  Nat.  Bank 

U.  S.  509.  v.  Salem  Capital  Flour-Mills  Co.,  39  Fed.  Rep. 

1.  3  Pomeroy's  Eq.  Jur.  1250.  89;  Loomis  v.  Davenport,  etc.,  R.  Co.,  17  Fed. 

2.  Vendor's  Lien  Not  Estate  or  Property. —  Rep.  301;  Rice  v.  Rice,  36  Fed.  Rep.  860; 
Peck  v.  Jenness,  7  How.  (U.  S.)  612.  Com-  Sheffield  First  Nat.  Bank  v.  Tompkins,  (C.  C. 
pare  Reynolds  v.  Hennessy,  17  R.  I.  169.  A.)   57   Fed.  Rep.   20;    Central  Trust  Co.  v. 

3.  Potential  Existence  Only.  —  Gilman  v.  Bridges,  (C.  C.  A.)  57  Fed.  Rep.  753;  Western 
Brown,  1  Mason  (U.  S.)  191  ;  Hutton  v.  Moore,  Mortg.,  etc.,  Co.  v.  Ganzer,  (C.  C.  A.)  63  Fed. 
26  Ark.  382.  Rep.  647  ;  Hobbs  v.  State  Trust  Co.,  (C.  C.  A.) 

4.  Recognition  of  Vendor's  Lien  in  England.  —  68  Fed.  Rep.  618  ;  Butler  v.  Cockrill,  (C.  C.  A.) 
The  earliest  recorded  case  is  Hearle  v.  Botelers,  73  Fed.  Rep.  945  ;  Whiteley  v.  Central  Trust 
Cary  35,  decided  in  the  reign  of  Elizabeth.  In  Co.,  (C.  C.  A.)  76  Fed.  Rep.  74;  Blake  v.  Pine 
1684  the  question  was  decided  in  Chapman  v.  Mountain  Iron,  etc.,  Co.,  (C.  C.  A.)  76  Fed. 
Tanner,  1  Vern.  267 ;  Bond  v.  Kent,  2  Rep.  624 ;  Minah  Consol.  Min.  Co.  v.  Briscoe, 
Vern.  281  ;  Blackburn  v.  Gregson,  1  Bro.  (C.  C.  A.)  89  Fed.  Rep.  891  ;  Central  Trust  Co. 
C.  C.  420;  Mackreth  v.  Symmons,  15  Ves.  Jr.  v.  East  Tennessee  Land  Co.,  79  Fed.  Rep.  19; 
329.  Brisco  v.  Minah  Consol.  Min.  Co.,  82  Fed.  Rep. 

5.  In  re  Brentwood  Brick,  etc.,  Co.,  4  Ch.  D.  952;  Western  Industrial  Co.  v.  Dodge,  (C.  C. 
565;  Kettlewell  v.  Watson,  21  Ch.  D.  685,  and  A.)  101  Fed.  Rep.  910. 

on  appeal  26  Ch.  D.  501;  Davies  v.  Thomas,         7.  A  Great  Diversity  of  Opinion  obtains  equally 

(1900)  2  Ch.  462.  as  to  the  wisdom  and  policy  of  the  doctrine 

6.  Recognition  in  United  States.  —  Bayley  v.  as  to  its  origin  and  derivation.  Each  state 
Greenleaf,  7  Wheat.  (U.  S.)  46 ;  M'Learn  v.  entertains  differing  views  on  all  questions 
Wallace,  10  Pet.  (U.  S.)  640 ;  Chilton  v.  arising  as  to  its  operation,  its  waiver  or  dis- 
Braiden,  2  Black  (U.  S.)  458;  Galloway  v.  Fin-  charge,  parties  against  whom  it  avails  and  in 
ley,  12  Pet.  (U.  S.)  264;  Cordova  v.  Hood.  17  whose  favor  it  exists,  the  statute  of  limitations 
Wall.  (U.  S.)  1  ;  Lewis  v.  Hawkins,  23  Wall.  and  similar  phases  of  its  existence  and  ad- 
(U.  S.)  119;  Bush  v.  Marshall,  6  How.  (U.  S.)  ministration.  Many  states  are  at  sea  amid  the 
284;  Refeld  v.  Woodfolk,  22  How.  (U.  S.)  318;  diversities  of  their  own  decisions.  Fisk  v. 
Fisher  v.  Shropshire,  147  U.  S.  133;  Slide,  etc.,  Potter,  2  Keyes  (N.  Y.)  64. 
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Be  cognition  of  Lien. 


expressly  abolished  by  statute.  In  general  it  is  viewed  with  much  disfavor,1 
as  having  arisen  in  times  whose  peculiar  conditions  and  feudal  institutions 
were  alien  to  our  own,  and  as  fostering  or  creating  a  secret  interest  in  real 
property  and  being  thereby  opposed  to  the  policy  of  our  laws,  tending  to 
defeat  the  registry  system  and  nullify  titles  open  to  the  world  on  the  public 
records.  Very  few  states  are  united  upon  any  one  proposition  concerning  the 
lien,  and  regard  must,  therefore,  be  had  to  the  decisions  and  statutes  of  the 
particular  state  in  which  the  land  lies.2 


1,  Doctrine  Not  Generally  Favored  in  United 
States.  —  Dean  v.  Dean,  6  Conn.  285 ;  Simp- 
son v.  Mundee,  3  Kan.  172;  Philbrook  v.  De- 
lano, 29  Me.  410;  Field  v.  Lang,  87  Me.  441; 
Ahrend  v.  Odiorne,  18  Mass.  261,  19  Am.  Rep. 
449 ;  Richards  v.  Lewis  L.  Arms  Shingle,  etc., 
Co.,  74  Mich.  57;  Arlin  v.  Brown,  44  N.  H. 
102;  Quinnerly  v.  Quinnerly,  114  N.  Car.  145; 
Frame  v.  Sliter,  29  Oregon  121  ;  Kauffelt  v. 
Bowen,  7  S.  &  R.  (Pa.)  64,  10  Am.  Dec.  428; 
Hiester  v.  Green,  48  Pa.  St.  96 ;  Perry  v. 
Grant,  10  R.  I.  334;  Smith  v.  Allen,  18  Wash. 
1 ;  Poe  v.  Paxton,  26  W.  Va.  610. 

2.  Jurisdictions  Recognizing  Implied  Lien  — 
United  States.  —  Strider  v.  King,  3  Cranch  (C 
C.)  67;  Chilton  v.  Braiden,  2  Black  (U.  S.) 
458;  Bayley  v.  Greenleaf,  7  Wheat.  (U.  S.)  46. 

Alabama,  — ■  Haley  v.  Bennett,  5  Port.  (Ala.) 
452;  Roper  v.  McCook,  7  Ala.  318;  Bradford 
v.  Harper,  25  Ala.  337 ;  Griffin  v.  Camack,  36 
Ala.  695 ;  Dennis  v.  Williams,  40  Ala.  633 ; 
Wood  v.  Sullens,  44  Ala.  686  ;  Gordon  v.  Bell, 
50  Ala.  213;  Terry  v.  Keaton,  58  Ala.  667; 
Dugger  v.  Tayloe,  60  Ala.  504 ;  Flinn  v.  Bar- 
ber, 61  Ala.  530;  Barnett  v.  Riser,  63  Ala.  347; 
Thurman  v.  Stoddard,  63  Ala.  336  ;  Shorter  v. 
Trazer,  64  Ala.  74 ;  Walker  v.  Carroll,  65  Ala. 
61;  Ware  v.  Curry,  67  Ala.  274;  Wilkinson  v. 
May,  69  Ala.  33 ;  Hooper  v.  Armstrong,  69  Ala. 
343 ;  Donegan  v.  Hentz,  70  Ala.  437 ;  Prickett 
v.  Sibert,  71  Ala.  194;  Stringfellow  v.  Ivie, 
73  Ala.  209  ;  Williams  v.  McCarty,  74  Ala.  295  ; 
Dickerson  v.  Carroll,  76  Ala.  377 ;  McDonald 
v.  Elyton  Land  Co.,  78  Ala.  382;  Kelly 
v.  Karsner,  81  Ala.  500 ;  Betts  v.  Sykes,  82  Ala. 
378 ;  Crampton  v.  Prince,  83  Ala.  246 ;  Woodall 
v.  Kelly,  85  Ala.  368 ;  Jackson  v.  Stanley,  87 
Ala.  270 ;  Davis  v.  Smith,  88  Ala.  596  ;  Jones 
v.  Lockard,  89  Ala.  575  ;  Burton  v.  Henry,  90 
Ala.  281 ;  Cordova  Coal  Co.  v.  Long,  91  Ala. 
538;  Hopkins  v.  Miller,  92  Ala.  513;  Agnew  v. 
McGill,  96  Ala.  496  ;  Overall  v.  Taylor,  99  Ala. 
12;  Hammett  v.  Stricklin,  99  Ala.  616;  Hub- 
bard v .  Buck,  98  Ala.  440 ;  Janney  v.  Habeler, 
101  Ala.  577;  Dykes  v.  Bottoms,  101  Ala.  390; 
Bottoms  v.  Dykes,  102  Ala.  582;  Parrish  v. 
Hastings,  102  Ala.  414;  Waller  v.  Janney,  102 
Ala.  442;  Hertzfekl  v.  Bailey,  103  Ala.  473; 
Knight  v.  Knight,  103  Ala.  484;  McGee  v. 
Alexander,  104  Ala.  116;  Moore  v.  Lee,  105 
Ala.  43s  ;  Mutual  Bldg.,  etc.,  Assoc.  v.  Wyeth, 
105  Ala.  639;  Smith  v.  Hiles-Carver  Co.,  107 
Ala.  272;  White  v.  Simpson,  107  Ala.  386; 
Glover  v.  Walker,  107  Ala.  540;  McLean  v. 
Smith,  108  Ala.  533 ;  Cooper  v.  Lindsay,  109 
Ala.  338;  Munn  v.  Achey,  no  Ala.  628;  Mims 
v.  Cobbs,  no  Ala.  577;  Stanley  v.  Johnson,  113 
Ala.  344;  Bogart  v.  Bell,  112  Ala.  412;  Knight 
v.  Knight,  113  Ala.  597;  Corry  v.  Jones,  114 
Ala.  502  ;  Coleman  v.  Decatur  First  Nat.  Bank, 
IIS  Ala.  307;  Fields  v.  Drennen,  115  Ala.  558; 
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Chattanooga  Foundry,  etc.,  Works  v.  Hembree, 
117  Ala.  295;  Wilks  v.  Appling,  119  Ala.  287; 
Gravlee  v.  Lamkin,  120  Ala.  210;  Clements  v. 
Motley,  120  Ala.  575;  Merrell  v.  Witherly,  120 
Ala.  418;  Jones  v.  Davis,  121  Ala.  348;  Eu- 
dora  Min.,  etc.,  Co.  v.  Barclay,  122  Ala.  506; 
Wagner  v.  Brinckerhoff,  123  Ala.  516;  Dowling 
v.  McCall,  124  Ala.  633 ;  Gardner  v.  Knight, 
124  Ala.  273;  Chastain  v.  Hames,  124  Ala.  618; 
Hood  v.  Hammond,  128  Ala.  569;  Hassell  v. 
Hassell,  129  Ala.  326;  Henderson  v.  Ham- 
brick,  129  Ala.  596;  Walton  v.  Young,  132  Ala. 
150. 

Arkansas.  —  Shall  v.  Biscoe,  18  Ark.  142; 
Refeld  v.  Ferrell  27  Ark.  534 ;  Campbell  v. 
Rankin,  28  Ark.  401  ;  Holman  v.  Patterson,  29 
Ark.  357;  Johnson  v.  Nunnerly,  30  Ark.  153; 
Swan  v.  Benson,  31  Ark.  728;  Blevins  v. 
Rogers,  32  Ark.  258  ;  Mayes  v.  Hendry,  33  Ark. 
240;  Martin  v.  O'Bannon,  35  Ark.  62;  Stroud 
v.  Pace,  35  Ark.  100;  Young  v.  Harris,  36  Ark. 
162;  Harris  v.  Hanie,  37  Ark.  348;  Chapman  v. 
Liggett,  41  Ark.  292;  Waddell  v.  Carlock,  41 
Ark.  523;  Rodman  v.  Sanders,  44  Ark.  504; 
Richardson  v.  Green,  46  Ark.  270  ;  Springfield, 
etc.,  R.  Co.  v.  Stewart,  51  Ark.  28^;  Chapman 
v.  Chapman,  55  Ark.  542 ;  Pullen  v.  Ward,  60 
Ark.  90 ;  Bemis  v.  First  Nat.  Bank,  63  Ark. 
625;  Starkey  v.  Gunn,  64  Ark.  201;  Williams 
v.  Young,  (Ark.  1903)  71  S.  W.  Rep.  669. 

California.  —  Truebody  v.  Jacobson,  2  Cal. 
269;  Salmon  v.  Hoffman,  2  Cal.  138;  Cahoon 
v.  Robinson,  6  Cal.  225  ;  Walker  v.  Sedgwick, 
8  Cal.  398;  Sparks  v.  Hsss,  15  Cal.  186;  Wil- 
liams v.  Young,  17  Cal.  403;  Baum  v.  Grigsby, 
21  Cal.  172;  Burt  v.  Wilson,  28  Cal.  632; 
Gallagher  v.  Mars,  50  Cal.  23  ;  Wells  v.  Harter, 
56  Cal.  342 ;  Fitzell  v.  Leaky,  72  Cal.  477 ; 
Bancroft  v.  Cosby,  74  Cal.  583  ;  Avery  v.  Clark, 
87  Cal.  619;  Gessner  v.  Palmateer,  89  Cal.  89; 
Woolley  v.  Wickerd,  97  Cal.  70 ;  Claiborne  v. 
Castle,  98  Cal.  30 ;  Samuel  v.  Allen,  98  Cal. 
406;  Southern  Pac.  R.  Co.  v.  Pixley,  103  Cal. 
118;  Gard  v.  Gard,  108  Cal.  19;  Bonney  v. 
Tilley,  109  Cal.  346;  Austin  v.  Pulschen,  112 
Cal.  528;  Haile  v.  Smith,  113  Cal.  656;  Kent 
v.  Williams,  114  Cal.  537;  California  Sav.  Bank 
v.  Parrish,  116  Cal.  254;  Lee  v.  Murphy,  119 
Cal.  364;  Longmaid  v.  Coulter,  123  Cal.  208; 
Odd  Fellows  Sav.  Bank  v.  Brander,  124  Cal. 
255  ;  Selna  v.  Selna,  12    Cal.  357. 

Colorado.  —  Francis  v.  Wells,  2  Colo.  660  ; 
Schiffer  v.  Adams,  13  Colo.  582;  Fallon  v. 
Worthington,  13  Colo.  559;  Marvin  v.  Stimp- 
s  .,  23  Colo.  174;  Salomon  v.  Martin,  17  Colo, 
App.  60. 

District  of  Columbia.  —  Ford  v.  Smith,  1 
MacArthur  (D.  C.)  592;  Peters  v.  Suter,  2 
MacArthur  (D.  C.)  516;  Lamon  v.  McKee,  18 
D.  C.  446 ;  Utermehle  v.  McGreal,  1  App.  Cas. 
(D.  C.)  3591  Pleasants  v.  Fay,  13  App.  Cas, 
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Existence  and  Extent  of  Lien. 


4.  Existence  and  Extent  of  Lien  —  a.  In  General.  —  As  the  lien  is  a 
creature  of  equity  to  relieve  the  vendor  when  he  has  parted  with  his  land 


(D.  C.)  237.  Code  for  District  of  Columbia 
(Jan.  1,  1902),  §§  95,  160,  1158. 

Florida.  —  Bradford  v.  Marvin,  2  Fla.  463  ; 
Woods  v .  Bailey,  3  Fla.  41  ;  Wooten  v.  Bellin- 
ger, 17  Fla.  300;  Porter  v.  Treate,  17  Fla.  813; 
McKeown  v.  Collins,  38  Fla.  276 ;  Lucas  v. 
Wade,  43  Fla.  419;  Johnson  v.  McKinnon, 
(Fla.  1903)  34  So.  Rep.  272. 

Illinois.  —  Dyer  v.  Martin,  5  111.  146;  School 
Trustees  v.  Wright,  11  111.  603;  Keith  v. 
Horner,  32  111.  524 ;  Boynton  v.  Champlin,  42 
111.  57;  Wilson  v.  Lyon,  51  111.  166;  Kirkham  v. 
Boston,  67  111.  599;  Wing  v.  Goodman,  75  111. 
159;  Moshier  v.  Meek,  80  111.  79;  Andrews  v. 
Coleman,  82  111.  26 ;  Small  v.  Stagg,  95  111. 
39 ;  Manning  v.  Frazier,  96  111.  279 ;  Ryhiner 
v.  Frank,  105  111.  326;  Chicago,  etc.,  Land  Co. 
v.  Peck,  112  111.  408;  Sidwell  v.  Wheaton,  114 
111.  267;  Beal  v.  Harrington,  116  111.  113; 
Strong  v.  Strong,  126  111.  301  ;  Gruhn  v.  Rich- 
ardson, 128  111.  178;  Mitchell  v.  Shaneberg, 
149  111.  420;  Koch  v.  Roth,  150  111.  212;  Baker 
v.  Updike,  155  111.  54;  Fuller  v.  Bradley,  160 
111.  51;  Franklin  v.  McDonald,  163  111.  139; 
Thomas  v.  St.  Louis,  etc.,  R.  Co.,  164  111.  634; 
Martin  v.  Martin,  164  111.  640;  Franklin  v. 
Walker,  171  111.  405;  Croft  v.  Perkins,  174  111. 
627;  Blomstrom  v.  Dux,  175  111.  435;  Lewis  v. 
Shearer,  189  111.  184;  Harms  v.  Frost,  68  111. 
App.  186;  Franklin  v.  Hillsdale  Land,  etc., 
Co.,  70  111.  App.  297  ;  Fenter  v.  McKinstry,  91 
111.  App.  255  ;  Young  v.  Austin,  100  111.  App. 
248. 

Indiana.  —  Evans  v.  Goodlet,  1  Blackf.  (Ind.) 
246;  Deibler  v.  Barwick,  4  Blackf.  (Ind.)  339; 
McCarty  v.  Pruett,  4  Ind.  226 ;  Merritt  v. 
Wells,  18  Ind.  171  ;  Mattix  v.  Weand,  19  Ind. 
151;  Cox  v.  Wood,  20  Ind.  54;  Yaryan  v. 
Shriner,  26  Ind.  364;  Nichols  v.  Glover,  41 
Ind.  24  ;  Fouch  v.  Wilson,  60  Ind.  64 ;  Ander- 
son v.  Donnell,  66  Ind.  150;  Martin  v.  Cauble, 
72  Ind.  67;  Higgins  v.  Kendall,  73  Ind.  522; 
Richards  v.  McPherson,  74  Ind.  158;  McClellan 
v.  Coffin,  93  Ind.  456;  Barrett  v.  Lewis,  106 
Ind.  120;  Otis  v.  Gregory,  in  Ind.  504;  Yetter 
v.  Fitts,  113  Ind.  34;  Brower  v.  Witmeyer,  121 
Ind.  83;  Nysewander  v.  Lowman,  124  Ind. 
584;  Hawes  v.  Chaille,  129  Ind.  435;  Whet- 
stone v.  Baker,  140  Ind.  213;  Mackey  v.  Craig, 
144  Ind.  203 ;  Upland  Land  Co.  v.  Ginn,  144 
Ind.  434;  Smith  v.  Mills,  145  Ind.  334;  Pen- 
nington v.  Martin,  146  Ind.  635;  Robbins  v. 
Masteller,  147  Ind.  122;  Grimes  v.  Grimes,  141 
Ind.  480;  Warford  v.  Hankins,  150  Ind.  489; 
Scott  v.  Edgar,  159  Ind.  38  ;  Forsythe  v.  Bran- 
denburg, 154  Ind.  588;  Sarver  v.  Clarkson,  156 
Ind.  316;  Horner  v.  Lowe,  159  Ind.  406;  Henes 
v.  Henes,  5  Ind.  App.  100;  Scanlin  v.  Stewart, 
6  Ind.  App.  151  ;  Lacy  v.  Eller,  8  Ind.  App. 
286  ;  Diamond  Flint  Glass  Co.  v.  Boyd,  30  Ind. 
App.  485;  Ballard  v.  Camplin,  (Ind.  1903)  67 
N.  E.  Rep.  505. 

Indian  Territory.  —  Hampton  v.  Mayes,  3  In- 
dian Ter.  65  ;  Shrimsher  v.  Newton,  3  Indian 
Ter.  555.  See  Mansf.  Dig.  4398 ;  Annot.  Stat. 
1899. 

Iowa.  —  Code,  §  2924,  provides  that  no 
vendor's  lien  shall  be  enforced  after  convey- 
ance by  the  vendee  unless  such  lien  is  re- 


served in  a  conveyance,  mortgage,  or  other 
instrument  duly  acknowledged  and  recorded,  or 
the  conveyance  is  made  pending  suit  to  en- 
force such  lien,  or  the  purchaser  had  notice 
thereof.  In  Prouty  v.  Clark,  73  Iowa  55,  this 
limitation  is  emphasized.  Thus  circumscribed 
the  lien  is  enforced.  Hays  v.  Horine,  12  Iowa 
61;  Rakestraw  v.  Hamilton,  14  Iowa  147; 
Patterson  v.  Linder,  14  Iowa  414;  Porter  v. 
Dubuque,  20  Iowa  440 ;  McDole  v.  Purdy,  23 
Iowa  277  ;  Johnson  v.  McGrew,  42  Iowa  555  ; 
Jordan  v.  Wimer,  45  Iowa  65  ;  Kendrick  v. 
Eggleston,  56  Iowa  128;  Gnash  v.  George,  58 
Iowa  492 ;  Cutler  v.  Amnion,  65  Iowa  281  ; 
Huff  v.  Olmstead,  67  Iowa  598 ;  Prouty  v. 
Clark,  73  Iowa  55  ;  Erickson  v.  Smith,  79  Iowa 
374 ;  Devin  v.  Eagleson,  79  Iowa  269 ;  Owen 
v.  Higgins,  113  Iowa  735. 

Kentucky.  —  Lien  does  not  prevail  against 
bona  fide  creditors  and  purchasers  unless  it  is 
stated  in  the  deed  what  part  of  the  considera- 
tion remains  unpaid.  Ashbrook  v.  Roberts,  82 
Ky.  298;  Brown  v.  Ferrell,  83  Ky.  417;  John- 
son v.  Cantrill,  92  Ky.  59 ;  Newman  v.  Moore, 
94  Ky.  147  ;  Henderson  v.  Perkins,  94  Ky.  207  ; 
Collins  v.  Park,  93  Ky.  6  ;  Trimble  v.  Puckett, 
93  Ky.  218 ;  Gentry  v.  Walker,  93  Ky.  405  ; 
Reyman  v.  Henderson  Nat.  Bank,  98  Ky.  748  ; 
Skinner  v.  Walker,  98  Ky.  729 ;  Miller  v. 
Denny,  99  Ky.  53;  Finnell  v.  Louisville  South- 
ern R.  Co.,  99  Ky.  570;  Bullitt  v.  Eastern  Ken- 
tucky Land  Co.,  99  Ky.  324 ;  Mudd  v.  Carico, 
104  Ky.  719;  White  v.  Taylor,  107  Ky.  20; 
Brown  v.  Blankenship,  108  Ky.  464;  May  v. 
Williams,  109  Ky.  682;  Starr  v.  Searcy,  (Ky. 
1897)  38  S.  W.  Rep.  504;  Reinert  v.  Reinert, 
(Ky.  1897)  39  S.  W.  Rep.  44;  Adams  v.  Feeder, 
(Ky.  1897)  41  S.  W.  Rep.  275  ;  U.  S.  Building 
Assoc.  v.  Thompson,  (Ky.  1897)  41  S.  W. 
Rep.  5  ;  Tabor  v.  Payne,  (Ky.  1897)  41  S.  W. 
Rep.  557;  Pickering  v.  Beckner,  (Ky.  1898) 
48  S.  W.  Rep.  148  ;  Pearce  v.  Lancaster,  (Ky. 

1899)  49  S.  W.  Rep.  12;  Feltman  v.  Terrill, 
(Ky.  1899)  49  S.  W.  Rep.  435;  Pritchett  v. 
Hape,  (Ky.  1899)  51  S.  W.  Rep.  608;  Collins 
v.  Stofers,  (Ky.  1899)  52  S.  W.  Rep.  940; 
Common-School  Dist.  No.  17  v.  Wheeler,  (Ky. 

1900)  56  S.  W.  Rep.  413;  Curry  v.  Adams, 
(Ky.  1900)  57  S.  W.  Rep.  8;  Steele  v.  Gay, 
(Ky.  1900)  58  S.  W.  Rep.  586;  Mitchell  v. 
Bishop,  (Ky.  1900)  58  S.  W.  Rep.  989;  Little  v. 
Bishop,  (Ky.  1901)  61  S.  W.  Rep.  464;  Bevins 
v.  Ryland,  (Ky.  1901)  64  S.  W.  Rep.  752;  Wat- 
son v.  Childers,  (Ky.  1902)  66  S.  W.  Rep.  13; 
Lyttle  v.  Davidson,  (Ky.  1902)  67  S.  W.  Rep. 
34;  Dodd  v.  Hewitt,  (Ky.  1902)  69  S.  W. 
Rep.  955 ;  Kentucky  Land,  etc.,  Co.  v.  Crab- 
tree,  (Ky.  1902)  70  S.  W.  Rep.  31  ;  McBrayer 
v.  Hawks,  (Ky.  1903)  72  S.  W.  Rep.  2;  Carter 
v.  Farthing,  (Ky.  1903)  72  S.  W.  Rep.  745. 

Louisiana.  —  The  La.  Rev.  Civ.  Code  of 
1870,  art.  3249,  provides  that  the  vendor  shall 
have  a  "  privilege  on  the  estate  by  him  sold, 
for  the  payment  of  the  price,  or  so  much  of  it 
as  is  unpaid,  whether  it  was  sold  on  or  without 
a  credit."  The  privilege  has  no  effect  against 
third  persons  "  unless  recorded  in  the  manner 
required  by  law  in  the  parish  where  the  prop- 
erty to  be  affected  is  situated."  Art.  3274; 
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and  has  not  been  paid  therefor,  it  i 

Vide  Rev.  Law  1884,  and  License  Act  of  1894. 
Pedesclaux  v.  Legare,  32  La.  Ann.  380  ;  Clay's 
Succession,  34  La.  Ann.  1131;  Labouisse  v. 
Orleans  Cotton  Rope,  etc.,  Co.,  43  La.  Ann. 
245;  Frazee  v.  Dupre,  51  La.  Ann.  411  ;  Woods 
v.  Carence  Sugar  Mfg.  Co.,  105  La.  395  ;  Bien- 
venu's  Succession,  106  La.  595  ;  Childs  v. 
Lockett,  107  La.  270  ;  American  Homestead  Co. 
v.  Karstendiek,  111  La.  884. 

Maryland.  —  Iglehart  v.  Armiger,  1  Bland 
(Md.)  519;  Ringgold  v.  Bryan,  3  Md.  Ch.  488; 
White  v.  Casanave,  1  Har.  &  J.  (Md.)  106; 
Ghiselin  v.  Fergusson,  4  Har.  &  J.  (Md.) 
522;  Pratt  v.  Van  Wyck,  6  Gill  &  J.  (Md.) 
495 ;  Repp  v.  Repp,  12  Gill  &  J.  (Md.)  341; 
Magruder  v.  Peter,  11  Gill  &  J.  (Md.)  217; 
Carr  v.  Hobbs,  1 1  Md.  285  ;  Hummer  v.  Schott, 
21  Md.  307;  Hall  v.  Jones,  21  Md.  439;  Bratt 
v.  Bratt,  21  Md.  578  ;  Carrico  v.  Farmers,  etc., 
Nat.  Bank,  33  Md.  23s  ;  Dance  v.  Dance,  56 
Md.  433;  Thompson  v.  Corrie,  57  Md.  197; 
Christopher  v.  Christopher,  64  Md.  583  ;  Balti- 
more, etc.,  Turnpike  Co.  v.  Moale,  71  Md.  353; 
Walsh  v.  McBride,  72  Md.  45  ;  Maryland  Land, 
etc.,  Assoc.  v.  Moore,  80  Md.  102;  Hooper  v. 
Central  Trust  Co.,  81  Md.  599. 

Michigan.  —  Sears  v.  Smith,  2  Mich.  243 ; 
Converse  v.  Blumrich,  14  Mich.  109;  Payne 
v.  Avery,  21  Mich.  524;  Merrill  v.  Allen,  38 
Mich.  487;  Palmer  v.  Sterling,  41  Mich.  218; 
Hiscock  v.  Norton,  42  Mich.  320 ;  Ortmann 
v.  Plummer,  52  Mich.  76  ;  Dunton  v.  Outhouse, 
64  Mich.  419;  Waterfield  v.  Wilber,  64  Mich. 
642  ;  Richards  v.  Lewis  L.  Arms  Shingle,  etc., 
Co.,  74  Mich.  57  ;  Balow  v.  Teutonia  Farmer's 
Mut.  F.  Ins.  Co.,  77  Mich.  540 ;  Wisconsin  M. 
&  F.  Ins.  Co.  Bank  v.  Filer,  83  Mich.  496 ; 
Donovan  v.  Donovan,  85  Mich.  63 ;  Strong  v. 
Ehle,  86  Mich.  42;  Ball  v.  Phenicie,  94  Mich. 
355;  Huston  v.  Waldron,  96  Mich.  49;  Walker 
v.  Casgrain,  101  Mich.  604;  Loveridge  v. 
Shurtz,  in  Mich.  618;  Proctor  v.  Plumer,  112 
Mich.  393;  Curtis  v.  Clarke,  113  Mich.  458; 
Graham  v.  Moffett,  119  Mich.  303;  Fowler  v. 
Bracy,  124  Mich.  250;  Kulling  v.  Kulling,  124 
Mich.  56;  Warner  v.  Bliven,  127  Mich.  665; 
Lyon  v.  Clark,  (Mich.  1903)  94  N.  W.  Rep.  4. 
See  Compiled  Laws  Michigan,  §  7052  et  seq. 

Minnesota.  —  Selby  v.  Stanley,  4  Minn.  65  ; 
Daughaday  v.  Paine,  6  Minn.  443 ;  Duke  v. 
Bahne,  16  Minn.  306;  Dawson  v.  Girard  L. 
Ins.,  etc.,  Co.,  27  Minn.  411  ;  Hammond  v. 
Peyton,  34  Minn.  529 ;  Peters  v.  Tunell,  43 
Minn.  473;  Law  v.  Butler,  44  Minn.  482; 
Moody  v.  Tschabold,  52  Minn.  51  ;  Heyderstadt 
v.  Whalen,  54  Minn.  199;  Doescher  v.  Spratt, 
61  Minn.  326;  Bang  v.  Brett,  62  Minn.  4; 
Glencoe  Bank  v.  Cain,  89  Minn.  473. 

Mississippi.  —  Harvey  V.  Kelly,  41  Miss.  490; 
Stewart  v.  Ives,  1  Smed.  &  M.  (Miss.)  197; 
Dunlap  v.  Burnett,  5  Smed.  &  M.  (Miss.) 
702;  Trotter  v.  Erwin,  27  Miss.  772;  Littlejohn 
v.  Gordon,  32  Miss.  235  ;  Richardson  v.  Bow- 
man, 40  Miss.  782  ;  Dodge  v.  Evans,  43  Miss. 
570;  Pitts  v.  Parker,  44  Miss.  247;  Tucker  v. 
Hadley,  52  Miss.  414;  Rutland  v.  Brister,  53 
Miss.  683;  Parker  v.  McBee,  61  Miss.  134; 
Cummings  v.  Moore,  61  Miss.  184;  Louisiana 
Nat.  Bank  v.  Knapp,  61  Miss.  485 ;  Tate  v. 
Bush,  62  Miss.  145 ;  Lissa  v.  Posey,  64  Miss. 


ses  and  the  doctrine  is  applicable  in 

352;  Bell  v.  Blair,  65  Miss.  191;  Maynard  v. 
Cocke,  71  Miss.  493;  Madison  County  v. 
Powell,  71  Miss.  618;  Proctor  v.  Hart,  72  Miss. 
288  ;  Washington  v.  Soria,  73  Miss.  665  ;  Oliver 
Finnie  Grocery  Co.  v.  Sumner,  73  Miss.  248; 
Griffin  v.  Byrd,  74  Miss.  32  ;  Miles  v.  Miles,  78 
Miss.  904 ;  Brown  v.  Lyon,  81  Miss.  438 ; 
see  Code  1892. 

Mi  ssoitri.  —  McKnight  v.  Bright,  2  Mo.  110; 
Marsh  v.  Turner,  4  Mo.  253  ;  Delassus  v. 
Poston,  19  Mo.  425 ;  Davis  v.  Lamb,  30  Mo. 
441 ;  Bledsoe  v.  Games,  30  Mo.  448 ;  Pratt  v. 
Clark,  57  Mo.  189;  Davenport  v.  Murray,  68 
Mo.  198;  Pearl  v.  .Hervey,  70  Mo.  160;  Orrick 
v.  Durham,  79  Mo.  174;  Bennett  v.  Shipley,  82 
Mo.  448  ;  Zoll  v.  Carnahan,  83  Mo.  35  ;  Bronson 
v.  Wanzer,  86  Mo.  408 ;  Christy  v.  McKee,  94 
Mo.  241;  Demeter,  v.  Wilcox,  115  Mo.  634; 
Brown  v.  Brown,  124  Mo.  79;  Winn  v.  Lippin- 
cott  Invest.  Co.,  125  Mo.  529;  Dickason  v. 
Fisher,  137  Mo.  342;  Devore  v.  Devore,  138 
Mo.  181  ;  Carey  v.  West,  139  Mo.  147;  Jones  v. 
Rush,  156  Mo.  364;  Talbot  v.  Roe,  171  Mo.  421  ; 
Melcher  v.  Derkum,  44  Mo.  App.  650  ;  Leiweke 
v.  Jordan,  59  Mo.  App.  619;  Missouri  Land  Co. 
v.  Baylor,  71  Mo.  App.  94;  Miles  v.  Drucker, 
78  Mo.  App.  470;  Simily  v.  Adams,  88  Mo. 
App.  621  ;  Nixon  v.  Knollenberg,  92  Mo.  App. 
20  ;  Williams  v.  Baker,  100  Mo.  App.  284. 

Montana.  —  While  not  decided  by  the  state 
courts  of  Montana,  the  Circuit  Court  of  Appeals 
of  the  United  States  for  the  ninth  circuit,  in  a 
case  coming  up  from  the  Circuit  Court  for  the 
district  of  Montana,  reviewed  the  question  as 
applicable  to  the  case  at  bar.  In  the  court  be- 
low a  decree  had  been  granted  enforcing  a 
vendor's  lien.  The  court  admitted  the  jurisdic- 
tion of  the  inferior  tribunal  to  award  a  lien  if 
the  facts  of  the  case  would  warrant  one,  in 
conformity  with  the  recognition  of  the  lien  by 
the  federal  courts  when  it  is  respected  by  the 
courts  of  the  state  in  which  the  land  lies. 
Slide,  etc.,  Gold  Mines  v.  Seymour,  153  U.  S. 
509;  Fisher  v.  Shropshire,  147  U.  S.  133.  The 
decree  was  reversed  upon  appeal,  but  on  other 
grounds,  it  being  held  that  the  vendors  in  this 
case  were  not  entitled  to  the  lien.  Minah 
Consol.  Min.  Co.  v.  Briscoe,  (C.  C.  A.)  89  Fed. 
Rep.  891. 

New  Jersey.  —  Vandoren  v.  Todd,  3  N.  J.  Eq. 
397;  Brinkerhoff  v.  Vansciven,  4  N.  J.  Eq.  251  ; 
Herbert  v.  Scofield,  9  N.  J.  Eq.  492  ;  Dudley  v. 
Dickson,  14  N.  J.  Eq.  252;  Armstrong  v.  Ross, 
20  N.  J.  Eq.  209  ;  Corlies  v.  Howland,  26  N.  J. 
Eq.  311  ;  Graves  v.  Coutant,  31  N.  J.  Eq.  263; 
Porter  v.  Woodruff,  36  N.  J.  Eq.  174;  Butter- 
field  v.  Okie,  36  N.  J.  Eq.  482;  Acton  v.  Wad- 
dington,  46  N.  J.  Eq.  16;  Costello  v.  Prospect 
Brewing  Co.,  52  N.  J.  Eq.  557;  Morgan  v. 
Dalrymple,  59  N.  J.  Eq.  22 ;  Mason  v.  Daily, 
(N.  J.  1899)  44  Atl.  Rep.  839;  Ocean  Beach 
Assoc.  v.  Trenton  Trust,  etc.,  Co.,  (N.  J.  1901) 
48  Atl.  Rep.  559;  Harter  v.  Capital  City  Brew- 
ing Co.,  64  N.  J.  Eq.  155. 

New  Mexico.  —  Bates  v.  Childers,  4  N.  Mex. 
347- 

New  York.  —  Champion  v.  Brown,  6  Johns. 
Ch.  (N.  Y.)  398;  Stafford  v.  Van  Rensselaer,  9 
Cow.  (N.  Y.)  316;  White  v.  Williams,  1  Paige 
(N.  Y.)  502;  Warner  v.  Van  Alstyne,  3  Paige 
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every  sale  and  conveyance  of  land  whe 

(N.  Y.)  513;  Shirley  v.  Congress  Steam  Sugar 
Refinery  Co.,  2  Edw.  (N.  Y.)  505  ;  Warren  v. 
Fenn,  28  Barb.  (N.  Y.)  333  ;  Dubois  v.  Hull,  43 
Barb.  (N.  Y.)  26;  Smith  v.  Smith,  (Buffalo 
Super.  Ct.  Spec.  T.)  9  Alb.  Pr.  N.  S.  (N.  Y.) 
420;  Chase  v.  Peck,  21  N.  Y.  581;  Gaylord  v. 
Knapp,  15  Hun  (N.  Y.)  87;  Hazeltine  v.  Moore. 
21  Hun  (N.  Y.)  3ss ;  Turkes  v.  Reis,  (N.  Y. 
Super.  Ct.  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.) 
26;  Seymour  v.  McKinstry,  106  N.  Y.  230; 
Maroney  v.  Boyle,  141  N.  Y.  462 ;  Sprague  v. 
Cochran,  144  N.  Y.  104;  Hubbell  v.  Hendrick- 
son,  175  N.  Y.  175;  Yeomans  v.  Bell,  79  Hun 
(N.  Y.)  215  ;  Binghamton  Sav.  Bank  v.  Bing- 
hamton  Trust  Co.,  85  Hun  (N.  Y.)  75;  Rey- 
nolds v.  City  Nat.  Bank,  71  Hun  (N.  Y.)  386; 
Walrath  v.  Abbott,  75  Hun  (N.  Y.)  445  ;  Dodge 
v.  Miller,  81  Hun  (.N.  Y.)  102;  Price  v.  Algea, 
13  N.  Y.  App.  Div.  184;  Kennedy  v.  Babcock, 
(Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.)  87;  Mc- 
Whorter  v.  Stewart,  39  N.  Y.  App.  Div.  212; 
Carville  v.  Roosevelt,  53  N.  Y.  App.  Div.  638. 

Nevada.  —  Reese  v.  Kinkead,  18  Nev.  126. 

North  Dakota.  —  Roby  v.  Bismarck  Nat. 
Bank,  4  N.  Dak.  156  ;  Bray  v.  Booker,  6  N.  Dak. 
526. 

Ohio.  —  The  lien  exists  subject  to  some  re- 
striction as  to  the  exact  amount  of  which  the 
cases  present  no  uniform  measure.  The  later 
decisions  seem  to  qualify  the  lien  in  so  far  as 
it  may  operate  on  conveyances  by  the  vendee 
when  such  operation  is  to  the  prejudice  of  other 
creditors.  See  Miller  v.  Albright,  60  Ohio  St. 
48;  Campbell  v.  Sidwell,  61  Ohio  St.  179; 
Williams  v.  Roberts,  5  Ohio  35  ;  Brush  v.  Kins- 
ley, 14  Ohio  20;  Mayham  v.  Combs,  14  Ohio 
428;  Boos  v.  Ewing,  17  Ohio  500;  Neil  v. 
Kinney,  11  Ohio  St.  58;  Anketel  v.  Converse, 
17  Ohio  St.  11  ;  Whetsel  v.  Roberts,  31  Ohio  St. 
503;  Unger  v.  Leiter,  32  Ohio  St.  210;  Hume 
v.  Dixon,  37  Ohio  St.  66  ;  Ogle  v.  Ogle,  41  Ohio 
St.  359;  Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe, 
56  Ohio  St.  273  ;  Miller  v.  Albright,  60  Ohio 
St.  48;  Campbell  v.  Sidwell,  61  Ohio  St.  179; 
Coggshall  v.  Marine  Bank  Co.,  63  Ohio  St.  88. 

Oklahoma.  —  Craggs  v.  Earls,  8  Okla.  462 ; 
Richardson  v.  Fellner,  9  Okla.  513. 

Rhode  Island.  —  The  lien  seems  involved  in 
much  doubt.  See  Perry  v.  Grant,  10  R.  I.  334. 
It  was  enforced,  however,  in  Kent  v.  Gerhard, 
12  R.  L  92,  and  since  then  in  the  following 
cases:  Reynolds  v.  Hennessy,  17  R.  I.  169; 
Palmer  v.  Deslauriers,  19  R.  I.  505;  Smith 
Granite  Co.  v.  Newall,  22  R.  I.  220. 

Tennessee.  —  Whatever  may  have  been  the 
favor  which  was  accorded  the  vendor's  implied 
equitable  lien  in  the  earlier  cases,  the  later 
ones  have  greatly  abridged  its  effect.  The  lien 
for  the  purchase  price  is  defeated  by  the  ven- 
dee's sale  and  conveyance  before  the  institution 
of  suit  to  fix  and  enforce  it.  Robinson  v. 
Owens,  103  Tenn.  91.  The  tendency  has  been 
to  restrict  the  operation  of  the  lien,  and  the 
scope  of  the  earlier  cases  somewhat  narrows  in 
the  later  ones.  Eskridge  v.'  M'Clure,  2  Yerg. 
(Tenn.)  84;  Ross  v.  Whitson,  6  Yerg.  (Tenn.) 
50 ;  Campbell  v.  Baldwin,  2  Humph.  (Tenn.) 
248  ;  Marshall  v.  Christmas,  3  Humph.  (Tenn.) 
616;  Uzzell  v.  Mack,  4  Humph.  (Tenn.)  319; 
Brown  v.  Vanlier,  7   Humph.   (Tenn.)   239 ; 


n  the  purchaser  has  not  paid  in  whole 

Choate  v.  Tighe,  10  Heisk.  (Tenn.)  621  ;  Du- 
rant  v.  Davis,  10  Heisk.  (Tenn.)  522;  Irvine  v. 
Muse,  10  Heisk.  (Tenn.)  477;  Russell  v.  Dod- 
son,  6  Baxt.  (Tenn.)  16;  Cate  v.  Cate,  87  Tenn. 
41  ;  Nashville  Trust  Co.  v.  Smythe,  94  Tenn. 
513;  Phillips  v.  Kimmons,  94  Tenn.  562; 
Zwingle  v.  Wilkinson,  94  Tenn.  246 ;  Leming  v. 
Stephens,  95  Tenn.  444 ;  Johnson  v.  Kurtz,  97 
Tenn.  503 ;  McElwee  v.  McElwee,  97  Tenn. 
649;  Robinson  v.  Owens,  103  Tenn.  91;  Sim- 
mons v.  Bailey,  105  Tenn.  152;  Poindexter  v. 
Rawlings,  106  Tenn.  97;  Polk  v.  Gunther,  107 
Tenn.  16.  Also  in  the  chancery  appeals,  Jones 
v.  Wolfe,  (Tenn.  Ch.  1897)  42  S.  W.  Rep.  216; 
Green  v.  Jarvis,  (Tenn.  Ch.  1897)  42  S.  W.  Rep. 
165;  Stokes  v.  Acklen,  (Tenn.  Ch.  1898)  46  S. 
W.  Rep.  316;  Allen  v.  Newton,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  283  ;  Harvey  v.  Gallaher, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  298;  Peterson 
v.  Carson,  (Tenn.  Ch.  1898)  48  S.  W.  Rep.  383  ; 
Pigeon  River  Lumber,  etc.,  Co.  v.  Mims,  (Tenn. 
Ch.  1897)  48  S.  W.  Rep.  385;  Hollandsworth  v. 
Squires,  (Tenn.  Ch.  1900)  56  S.  W.  Rep.  1044; 
Whiteside  v.  Watkins,  (Tenn.  Ch.  1900)  58 
S.  W.  Rep.  1 107;  Collier  v.  Primm,  (Tenn.  Ch. 
1901)  61  S.  W.  Rep.  1088;  Simmons  v.  Red- 
mond, (Tenn.  Ch.  1901)  62  S.  W.  Rep.  366 ; 
Morris  v.  Clark,  (Tenn.  Ch.  1901)  62  S.'  W. 
Rep.  673. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326  ; 
Pinchain  v.  Collard,  13  Tex.  333;  Wheeler  v. 
Love,  21  Tex.  583 ;  McAlpine  v.  Burnett,  23 
Tex.  649  ;  White  v.  Downs,  40  Tex.  225  ;  Rob- 
inson v.  McWhirter,  52  Tex.  201  ;  Baker  v. 
Compton,  52  Tex.  252 ;  De  Bruhl  v.  Maas,  54 
Tex.  464;  Salmon  v.  Downs,  55  Tex.  243; 
Hunt  v.  Makemson,  56  Tex.  9  ;  Wooters  v.  Hol- 
lingsworth,  58  Tex.  374;  Senter  v.  Lambeth, 
59  Tex.  259 ;  Porterfield  v.  Taylqr,  60  Tex. 
264;  Russell  v.  Kirkbride,  62  Tex.  455  ;  Houston 
v.  Dickson,  66  Tex.  79 ;  Hamblen  v.  Folts,  70 
Tex.  136;  Howe  v.  Harding,  76  Tex.  17;  John- 
son v.  Townsend,  77  Tex.  639  ;  McMichael  v. 
Jarvis,  78  Tex.  671  ;  McCamly  v.  Waterhouse, 
80  Tex.  340  ;  Wright  v.  Campbell,  82  Tex.  388  ; 
Twohig  v.  Brown,  85  Tex.  51  ;  Hensel  v.  Inter- 
national Bldg.,  etc.,  Assoc.,  85  Tex.  215  ;  Vieno 
v.  Gibson,  85  Tex.  432  ;  Moran  v.  Wheeler,  87 
Tex.  179;  Land  Mortg.  Bank  v.  Quanah  Hotel 
Co.,  89  Tex.  332;  Miller  v.  Barler,  89  Tex.  264; 
Willis  v.  Sommerville,  3  Tex.  Civ.  App.  509; 
Jackson  v.  Andrews,  3  Tex.  Civ.  App.  563 ; 
Meyer  v.  Smith,  3  Tex.  Civ.  App.  37;  Elmen- 
dorf  v.  Beirne,  4  Tex.  Civ.  App.  188;  Baker  v. 
Collins,  4  Tex.  Civ.  App.  520 ;  Parish  v.  White, 
5  Tex.  Civ.  App.  71  ;  Gayle  v.  Perryman,  6  Tex. 
Civ.  App.  20 ;  Hamilton-Brown  Shoe  Co.  v. 
Lewis,  7  Tex.  Civ.  App.  509 ;  Taylor  v.  Calla- 
way, 7  Tex.  Civ.  App.  461  ;  Henderson  v. 
Samuels,  7  Tex.  Civ.  App.  351  ;  Howard  v. 
Herman,  9  Tex.  Civ.  App.  29  ;  White  v.  Cole,  9 
Tex.  Civ.  App.  277;  Morris  v.  Holland,  10  Tex. 
Civ.  App.  474  ;  Toullerton  v.  Manchke,  1 1  Tex. 
Civ.  App.  148;  Christoff  v.  Chesley,  11  Tex. 
Civ.  App.  122;  Archenhold  v.  B.  C.  Evans  Co., 
11  Tex.  Civ.  App.  138;  Goddard  v.  Peeples,  11 
Tex.  Civ.  App.  615;  Strain  v.  Walton,  11  Tex. 
Civ.  App.  625  ;  Wingate  v.  Peoples  Bldg.,  etc., 
Assoc.,  15  Tex.  Civ.  App.  416;  Johnson  v.  Dyer, 
19  Tex,  Civ.  App.  602;  Garrett  v.  Findlater,  21 
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or  in  part,1  being  based  on  the  equit; 
scionable  that  the  vendee  should  hold 

Tex.  Civ.  App.  635  ;  Mundine  v.  Pauls,  28  Tex. 
Civ.  App.  46;  Edwards  v.  Anderson,  31  Tex. 
Civ.  App.  131;  Lukens  v.  Galveston  Land,  etc., 
Co.,  (Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  444; 
Cage  v.  Perry,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  543  ;  Miller  v.  Edinburgh-American  Land 
Mortg.  Co.,  14  Tex.  Civ.  App.  309;  Big  Sandy 
Lumber  Co.  v.  Kuterman,  (Tex.  Civ.  App. 
1897)  41  S.  W-  Rep.  172;  Marshall  v.  Marshall, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  353  ;  Green 
v.  Johnson,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  6  ;  Taylor  v.  Fryor,  18  Tex.  Civ.  App.  266  ; 
Wilcox  v.  Austin  First  Nat.  Bank,  (Tex.  Civ. 
App.  1899)  52  S.  W.  Rep.  560;  Fox  v.  Robbins, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  815; 
Graves  v.  Kinney,  95  Tex.  210;  Brandenburg 
v.  Norwood,  (Tex.  Civ.  App.  1901)  66  S.  W. 
Rep.  587  ;  Watson  v.  Markham,  (Tex.  Civ.  App. 
1903)  77  S.  W.  Rep.  660. 

Wisconsin.  —  Tobey  v.  McAllister,  9  Wis. 
463  ;  Willard  v.  Reas,  26  Wis.  540  ;  De  Forest 
v  Holum,  38  Wis.  516;  Madden  v.  Barnes,  45 
Wis.  13s;  Carey  v.  Boyle,  53  Wis.  574;  Evans 
v.  Enloe,  70  Wis.  345 ;  Berger  v.  Berger,  104 
Wis.  282. 

No  Implied  Lien  in  Some  States  —  United 
Slates.  —  Rice  v.  Rice,  36  Fed.  Rep.  860 ;  Gil- 
man  v.  Brown,  1  Mason  (U.  S.)  219. 

Arizona.  —  Baker  v.  Fleming,  (Ariz.  1899) 
59  Pac.  Rep.  101. 

Connecticut.  —  Whether  the  implied  vendor's 
lien  exists  in  Connecticut  has  been  discussed  in 
several  cases,  but  has  not  yet  been  determined. 
Watson  v.  Wells,  5  Conn.  468  ;  Dean  v.  Dean, 
6  Conn.  285  ;  Meigs  v.  Dimock,  6  Conn.  458  ; 
Atwood  v.  Vincent,  17  Conn.  575;  Chapman  v. 
Beardsley,  31  Conn.  115;  Hall  v.  Hall,  50  Conn. 
104. 

Delaware.  —  Budd  v.  Busti,  1  Harr.  (Del.") 
69. 

Georgia.  —  The  lien  once  existed,  Mounce  v. 
Byars,  16  Ga.  469;  Still  v.  Griffin,  27  Ga.  504. 
But  it  is  now  abolished  by  statute.  See  Code 
of  Georgia  1882,  §  1997;  Acts  Ga.  1897,  p.  30; 
Jones  v.  Janes,  56  Ga.  325  ;  Broach  v.  Smith,  75 
Ga.  159;  Riggs  v.  Jones,  97  Ga.  420. 

Idaho.  —  In  Idaho  the  doctrine  is  involved  in 
doubt.  It  has  not  been  adopted  or  denied. 
Dalliba  v.  Riggs,  7  Idaho  779. 

Kansas.  —  Fuller  v.  Irvin,  1  Kan.  App.  248  ; 
Trustees',  etc.,  Ins.  Corp.  v.  Bowling,  2  Kan. 
App.  770;  Simpson  v.  Mundee,  3  Kan.  172; 
Brown  v.  Simpson,  4  Kan.  76  ;  Smith  v.  Row- 
land, 13  Kan.  245;  Greeno  v.  Barnard,  18  Kan. 
518;  Hoffman  v.  Hill,  47  Kan.  611;  Jones  v. 
Hollister,  51  Kan.  310;  New  England  L.  &  T. 
Co.  v.  Spitler,  54  Kan.  560. 

Maine.  —  Philbrook  v.  Delano,  29  Me.  415  ; 
Field  v.  Lang,  87  Me.  441. 

Massachusetts.  —  The  doubt  formerly  obtain- 
ing as  to  the  existence  of  the  lien  was  resolved 
in  the  leading  case  of  Ahrend  v.  Odiorne,  118 
Mass.  261,  and  since  then  the  lien  has  been  au- 
thoritatively denied. 

Nebraska.  —  Edminster  v.  Higgins,  6  Neb. 
265;  Pickens  v.  Plattsmouth  Invest.  Co.,  37 
Neb.  272;  Olander  v.  Tighe,  43  Neb.  344; 
Fuller  v.  Pauley,  48  Neb.  138;  Hendrix  v. 
Barker,  49  Neb.  369. 


ble  theory  that  it  would  be  uncon- 
the  land  and  not  pay  its  price.    It  is 

New  Hampshire.  —  Buntin  v.  French,  16  N. 
H.  592  ;  Arlin  v.  Brown,  44  N.  H.  102. 

North  Carolina.  —  The  lien  was  partially 
adopted  in  earlier  cases,  but  is  now  absolutely 
extinct.  Womble  v.  Battle,  3  Ired.  Eq.  (38 
N.  Car.)  182;  Henderson  v.  Burton,  3  Ired.  Eq. 
(38  N.  Car.)  259;  Cameron  v.  Mason,  7  Ired. 
Eq.  (42  N.  Car.)  180;  Smith  v.  High,  85  N. 
Car.  93;  Moore  v.  Ingram,  91  N.  Car.  376; 
White  v.  Jones,  92  N.  Car.  388  ;  Peck  v.  Culber- 
son, 104  N.  Car.  426;  Draper  v.  Allen,  114  N. 
Car.  50;  Quinnerly  v.  Quinnerly,  114  N.  Car. 
145. 

Oregon.  —  The  lien  was  formerly  unknown 
or  not  expressly  repudiated  in  Oregon.  Pease 
v  Kelly,  3  Oregon  417;  Gee  v.  McMillan,  14 
Oregon  268 ;  Coos  Bay  Wagon  Road  Co.  v. 
Crocker,  6  Sawy.  (U.  S.)  574;  Salem  First  Nat. 
Bank  v.  Salem  Capital  Flour-Mills  Co.,  39  Fed. 
Rep.  89.  But  it  is  now  denied.  Kelly  v. 
Ruble,  1 1  Oregon  75  ;  Frame  v.  Sliter,  29  Ore- 
gon 121. 

Pennsylvania.  —  Kauff elt  v.  Bower,  7  S.  &  R. 
(Pa.)  64,  10  Am.  Dec.  428;  Hepburn  v.  Snyder, 
3  Pa.  St.  72;  Stephens's  Appeal,  38  Pa.  St.  9; 
Hiester  v.  Green,  48  Pa.  St.  96,  86  Am.  Dec. 
569;  In  re  Clark,  118  Fed.  Rep.  358. 

South  Carolina.  —  Wragg  v.  Comptroller  Gen., 
2  Desaus.  (S.  Car.)  520. 

Utah.  —  Haslam  v.  Haslam,  19  Utah  1; 
Schenck  v.  Wicks,  23  Utah  576. 

Vermont.  —  The  lien  appears  to  have  been 
recognized  in  an  early  case.  Manley  v.  Slason, 
21  Vt.  271,  52  Am.  Dec.  60.  It  4was  expressly 
abolished  by  statute.  Gen.  Stat.  Vermont  1862, 
c.  65,  par.  33. 

Virginia.  ■ —  Lien  was  honored  in  the  early 
cases.  Tompkins  v.  Mitchell,  2  Rand.  (Va.) 
428  ;  Kyles  v.  Tait,  6  Gratt.  (Va.)  44.  It  was 
abolished  by  the  Code  of  1873,  c.  65,  par.  33, 
and  no  implied  lien  is  now  known  to  the  law 
of  the  state ;  it  must  be  reserved  or  supported 
in  some  evidentiary  manner.  Ginter  v.  Breeden, 
90  Va.  565  ;  Biggs  v.  Elliston  Development  Co., 
93  V~>.  404 ;  Fayette  Land  Co.  v.  Louisvills, 
etc.,  R.  Co.,  93  Va.  274 ;  McFarland  v.  Moomaw, 
2  Va.  Dec.  212;  Cox  v.  Prince,  2  Va.  Dec.  170; 
Kline  v.  Triplett,  2  Va.  Dec.  429  ;  Roanoke 
Brick,  etc.,  Co.  v.  Simmons,  2  Va.  Dec.  70. 

West  Virginia.  —  The  lien  was  abolished  by 
Code  of  1870,  c.  75,  par.  1  ;  Poe  v.  Paxton,  26 
W.  Va.  607  ;  McNeil  v.  Miller,  29  W.  Va.  480. 
Vendor  who  does  not  reserve  the  lien  has  no 
lien  even  as  against  his  immediate  vendee. 
Lough  v.  Michael,  37  W.  Va.  679 ;  Scraggs  v. 
Hill,  43  W.  Va.  162.  Previous  abolition  of 
lien  reaffirmed  in  Code  (4th  ed.)  1900,  c.  75, 
§  1,  p.  698. 

Washington.  —  Smith  v.  Allen,  18  Wash.  i. 
Formerly  the  matter  was  undetermined.  Wil- 
son v.  Morrell,  5  Wash.  654. 

1.  Existence  of  Lien  in  General.  —  Bagley  v. 
Greenleaf,  7  Wheat.  (U.  S.)  46;  Hubbard  v. 
Buck,  98  Ala.  440 ;  McKeown  v.  Collins,  38 
Fla.  276. 

No  Express  Reservation.  —  Is  independent  of 
any   agreement,   being   a   creature    of  equity. 
White  v.   Simpson,   107  Ala.   386;   Glover  v. 
Walker,  107  Ala.  540;   Pleasants  v.  Fay,  13 
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immaterial  on  principle  what  shape  the  neglect  or  refusal  of  the  vendee  to 
pay  the  purchase  price  may  assume.  The  law  presumes  the  retention  of  the 
lien  in  favor  of  the  unpaid  vendor  unless  the  terms  of  the  contract  of  sale  or 
the  concomitant  circumstances  of  the  transaction  satisfactorily  show  that  the 
lien  was  purposely  excluded  and  that  the  vendor  relied  on  the  personal  credit 
of  the  vendee  or  other  security.1  The  burden  of  establishing  this  is  on  the 
vendee  or  on  him  who  asserts  that  the  vendor  has  waived  the  lien.2 

b.  Recital  of  Payment  in  Deed.  —  It  is  not  conclusive  on  the  vendor 
that  the  deed  should  contain  the  usual  formal  clause  of  the  consideration 
having  been  paid.3  As  a  branch  of  the  general  law  pertaining  to  considera- 
tions in  a  deed,  it  is  open  to  explanation  by  parol  for  all  purposes  except  to 
contravene  the  operation  of  the  instrument.4    Such  a  recital  does  not  destroy 


App.  Cas.  (D.  C.)  237;  Zwingle  v.  Wilkinson, 
94  Tenn.  246. 

Lien  to  Extent  of  Unpaid  Purchase  Money.  — 
What  is  true  of  the  whole  purchase  money  is 
true  also  of  part  remaining  unpaid.  McLean  v. 
Smith,  108  Ala.  533;  Knight  v.  Knight,  113 
Ala.  597;  Croft  v.  Perkins,  174  111.  627. 

Title  Not  Necessarily  Perfect.  —  The  title  which 
is  conveyed  need  not  be  perfect.  In  an  Indiana 
case  it  was  enunciated  as  the  law  that  the 
right  of  the  vendor  did  not  depend  on  the 
transfer  of  a  perfect  legal  title,  nor  On  the  con- 
veyance to  the  person  making  the  purchase. 
Mulky  v.  Karsell,  31  Ind.  App.  595. 

Damages  for  Breach  of  Condition.  —  In  case  of 
conditions  annexed  to  a  grant  and  assumed  by 
the  grantee,  and  the  performance  of  the  con- 
ditions having  formed  an  inducement  to  the 
sale,  it  is  as  much  a  part  of  the  compensation 
to  be  paid  as  if  the  promise  had  been  to  pay 
the  vendor  as  a  constituent  part  of  the  purchase 
money  a  sum  of  money  equaling  the  amount 
of  damages  sustained  by  the  breach  of  the  con- 
ditions, and  on  the  refusal  it  has  been  held 
that  the  lien  will  arise  and  bind  the  land  both 
for  such  certain  damages  and  for  the  purchase 
money.  Dayton,  etc.,  R.  Co.  v.  Lewton,  20 
Ohio  St.  401.  See  also  in  this  connection 
Bennett  v.  Shipley,  82  Mo.  448  ;  Mize  v.  Barnes, 
78  Ky.  506 ;  Carver  v.  Eads,  65  Ala.  190  ;  Elliott 
v.  Plattor,  43  Ohio  St.  198. 

Statute  of  Frauds;  —  The  operation  of  the  lien 
is  without  the  influence  of  the  statute  of  frauds. 
In  Gallagher  v.  Mars,  50  Cal.  23,  the  vendee, 
when  he  took  the  land,  verbally  promised  to 
reconvey  the  premises  to  the  vendor  in  case 
the  purchase  money  was  not  paid  when  demand 
was  made  therefor.  This  agreement  was  not 
actionable  under  the  statute  of  frauds.  But  as 
the  lien  arises  in  equity  it  is  not  to  be  affected 
by  the  statute,  and  it  may  therefore  operate 
independently  of  its  force.  In  the  above  case 
it  was  held  not  to  bar  the  enforcement  of  the 
lien. 

But  any  agreement  between  the  parties  as  to 
any  right  to  charge  the  land  is  a  contract  made 
concerning  lands,  tenements,  and  hereditaments 
or  any  right  or  interest  therein,  and  must  be 
in  writing  according  to  the  statute.  String- 
fellow  v.  Ivie,  73  Ala.  209. 

1.  Presumption  in  Favor  of  Lien.  —  Fisher  v. 
Shropshire,  147  U.  S.  133. 

The  circumstances  must  show  that  the  lien 
was  purposely  excluded.  The  evidence  in  sup- 
port thereof  must  be  clear  and  satisfactory,  and 
if  it  be  doubtful  from  all  the  circumstances 


whether  the  lien  be  waived  or  not  it  will  be 
presumed  in  force.  McLean  v.  Smith,  108  Ala. 
533;  Wilson  v.  Lyon,  51  111.  166;  Selna  v. 
Selna,  125  Cal.  357.  The  evidence  may  be  cir- 
cumstantial. Henderson  v.  Samuels,  7  Tex. 
Civ.  App.  351.  And  it  may  be  shown  by  parol. 
Claiborne  v.  Castle,  98  Cal.  30 ;  Hubbard  v. 
Buck,  98  Ala.  440;  Ogden  v.  Thornton,  30  N.J. 
Eq.  569. 

Intention  to  Clear  Title. —  The  vendor's  lien 
is  never  implied  against  the  warranties  in  any 
case  where  the  circumstances  show  that  the 
existence  of  such  a  lien  could  not  have  been 
intended  and  would  be  in  antagonism  to  the 
manifest  intention  to  clear  the  title  of  such 
impediments.  Blake  v.  Pine  Mountain  Iron, 
etc.,  Co.,  (C.  C.  A.)  76  Fed.  Rep.  624. 

2.  Burden  of  Proof — United  States.  —  Gilman 
v.  Brown,  1  Mason  (U.  S.)  191  ;  Coos  Bay 
Wagon  Road  Co.  v.  Crocker,  6  Sawy.  (U.  S.) 
574- 

Alabama.  —  Carver  v.   Eads,   65  Ala.  190; 
Wilkinson  v.  May,  69  Ala.  33  ;  Stringfellow  v. 
Ivie,  73  Ala.  213;  Crampton  v.  Prince,  83  Ala. 
246  ;  Agnew  v.  McGill,  96  Ala.  496. 
Illinois.  —  Wilson  v.  Lyon,  51  111.  166. 
Iozva.  —  Hays  v.  Horine,  12  Iowa  61. 
Michigan.  —  Dunton  v.  Outhouse,  64  Mich. 
419. 

Mississippi.  —  Dodge  v.  Evans,  43  Miss.  576; 
Fry  v.  Prewett,  56  Miss.  783. 

Nezv  York.  —  Garson  v.  Green,  1  Johns.  Ch. 
(N.  Y.)  308;  Clark  v.  Hall,  7  Paige  (N.  Y. 
382  ;  Benedict  v.  Benedict,  85  N.  Y.  626  ;  Bing- 
hamton  Sav.  Bank  v.  Binghamton  Trust  Co.,  85 
Hun  (N.  Y.)  75. 

Texas.  —  Joiner  v.  Perkins,  59  Tex.  300. 
Vermont.  —  Manley     v.     Slason,     21  Vt. 
271. 

As  to  what  will  operate  a  waiver,  see  title 
Waiver,  post. 

It  has  been  held  that  evidence  of  a  contrary 
intent  was  sufficient  to  rebut  the  general  pre- 
sumption. Springfield,  etc.,  R.  Co.  v.  Stewart, 
51  Ark.  285. 

The  mere  fact  that  the  vendor  was  ignorant 
of  the  existence  of  such  remedy  in  his  behalf 
does  not  affect  his  case.  The  law  presumes  the 
acceptance  of  benefits.  Houston  v.  Dickson,  66 
Tex.  79. 

3.  Recital  of  Payment  in  Deed  Not  Conclusive. 

—  Hooper  v.  Central  Trust  Co.,  81  Md.  559; 
Koch  v'.  Roth,  150  111.  212;  Agnew  d.  McGill, 
96  Ala.  496. 

4.  Ctiney  v.  Bell,  34  Tex.  177;  Vorbeck  v. 
Roe,  50  Barb.  (N.  Y.)  304. 
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the  vendor's  lien,  but  is  only  prima  facie  evidence  of  payment,1  raising  the 
presumption  which  the  vendor  must  explain  or  disprove  in  seeking  to  enforce 
his  claim,  and  which  he  can  rebut.*  The  recital  is  prima  facie  evidence  that 
the  real  consideration  has  been  paid,3  and  its  effect  is  not  to  preclude  the 
vendor,  but  merely  to  cast  upon  him  the  burden  of  showing  that  he  has  not 
been  paid.4  When  this  has  been  established  the  lien  may  be  declared 
notwithstanding  the  expressed  recital  of  the  payment. 

c.  Nature  of  Debt  Secured. — Where  the  consideration  is  the  pay- 
ment of  a  sum  of  money,  the  lien,  of  course,  exists,  and  if  a  part  have  been 
paid  and  the  balance  be  due,  the  lien  arises  pro  tanto*  Whereas  the  lien  is 
allowed  only  as  security  for  the  unpaid  purchase  money  and  interest  thereon,0 
it  is  not  absolutely  essential  that  the  purchase  price  of  the  land  should  have 
been  paid  in  money.  The  consideration  may  be  the  transfer  to  the  vendor 
of  specific  articles,7  which  are  the  stipulated  equivalent  of  the  amount  of  the 
purchase  price.  If  the  land  be  sold  at  a  specific  figure  and  it  is  agreed 
mutually  that  certain  personal  services  to  be  rendered  the  vendor  shall  equalize 
that  figure,  the  lien  exists.8  Likewise,  if  it  be  agreed  that  the  purchase  price 
shall  be  paid  in  the  note  of  a  third  person  or  a  certain  block  of  stock  9  or  any 
other  valuable  consideration,  definite  in  character  and  amount,  and  being 
the  consensual  equivalent  of  the  purchase  price  of  the  land,  offered  by  vendee 
and  accepted  by  vendor.  The  form  of  the  consideration  within  these  limi- 
tations is  immaterial  so  long  as  the  consideration  is  susceptible  of  appraise- 
ment at  or  reduction  to  a  definite  money  value,  as  the  consideration  will  be 
deemed  a  mere  agreement  as  to  the  method  in  which  the  purchase  price  is  to 
be  paid  and  will  not  divest  the  transaction  of  its  intrinsic  nature.10    On  the 


1.  Recital   Only   Prima   Facie  Evidence.  — 

Zwingle  v.  Wilkinson,  94  Tenn.  246. 

2.  Rebutting  Presumption. —  Gordon  v.  Man- 
ning, 44  Miss.  756 ;  Ogden  v.  Thornton,  30  N. 
J.  Eq.  569- 

3.  Agnew  v.  McGill,  96  Ala.  496 ;  Wood  v. 
Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62. 

4.  The  Burden  is  then  on  him,  and  when  he 
establishes  the  nonpayment  the  lien  will  be  de- 
clared in  the  face  of  the  express  recital.  Simp- 
son v.  McAllister,  56  Ala.  228;  Thompson  v. 
Corrie,  57  Md.  197;  Holman  v.  Patterson,  29 
Ark.  357. 

5.  Croft  v.  Perkins,  174  111.  627;  Knight  v. 
Knight,  113  Ala.  597;  McLean  v.  Smith,  108 
Ala.  533.  See  supra,  I.  1.  Definition  and  Dis- 
tinctions. 

6.  Gard  v.  Gard,  108  Cal.  19;  Deason  v.  Tay- 
lor, 53  Miss.  700. 

7.  Conveyance  in  Consideration  of  Specific 
Articles.  —  Harvey  v.  Kelley,  41  Miss.  490,  93 
Am.  Dec.  267 ;  Hazeltine  v.  Moore,  21  Hun  (N. 
Y.)  355-  And  see  Smith  v.  Vaughan,  78  Ala. 
201;  Cordova  Coal  Co.  v.  Long,  91  Ala.  538; 
Bell  v.  Pelt,  51  Ark.  433.  But  this  is  subject  to 
a  qualification  to  the  extent  that  specific  articles 
may  form  the  basis  of  a  consideration  for  the 
conveyance  of  realty  when  the  specific  articles 
have  an  agreed  pecuniary  value  and  the  amount 
thereof  by  agreement  equals  the  purchase  price 
of  the  property.  In  such  cases  the  considera- 
tion merely  indicates  how  the  purchase  money 
is  to  be  paid.    Winters  v.  Fain,  47  Ark.  493. 

8.  Personal  Services. —  Harvey  v.  Kelley,  41 
Miss.  490;  Young  v.  Harris,  36  Ark.  162; 
Plowman  v.  Riddle,  14  Ala.  169,  48  Am.  Dec. 
92;  Miller  v.  Denny,  99  Ky.  53. 

9.  Payment  in  Notes  of  Third  Persons,  etc.  — 
Mackey  v.  Craig,  144  Ind.  203. 


74: 


Worthless  Bonds.  —  Where  the  vendor  conveyed 
the  land  and  the  purchase  price  was  to  be  paid 
through  a  mortgage  or  bond,  and  it  proved 
worthless,  there  was  no  payment  .and  the  lien 
arose.  Walrath  v.  Abbott,  75  Hun  (N.  Y.) 
445- 

No  Lien  arises  where  the  purchase  money  was 
to  be  paid  by  the  assumption  of  the  payment 
of  bonds  previously  given  for  the  purchase  price 
of  lands,  in  favor  of  the  payment  of  bonds  en- 
forceable against  the  land  released  from  a  deed 
of  trust.  Winn  v.  Lippincott  Invest.  Co.,  125 
Mo.  529. 

A  Mortgage  Afterwards  Proving  Worthless 

which  had  been  reckoned  on  in  the  amount  of 
the  purchase  money,  and  the  vendor  having 
parted  with  the  title,  a  lien  arose  in  favor  of 
the  amount  of  purchase  money  not  received. 
Mutual  Bldg.,  etc.,  Assoc.  v.  Wyeth,  105  Ala. 
639- 

Worthless  Stock.  —  Though  no  lien  arises 
from  damages  resulting  from  fraudulent  repre- 
sentations by  the  vendee  as  to  the  value  of 
shares  of  stock  given  by  the  vendor  in  payment 
for  the  land,  yet,  where  the  sale  of  the  land  is 
for  a  given  price  and  the  vendor  is  induced  by 
fraud  to  accept  in  payment  shares  of  stock 
which  prove  worthless,  he  may  tender  them 
back  and  enforce  a  lien  to  the  amount  repre- 
sented thereby.  Graham  v.  Moffett,  119  Mich. 
303- 

10.  Bridgeport  Land,  etc.,  Co.  v.  American 
Fire-proof  Steel  Car  Co.,  94  Ala.  592 ;  Harris 
v.  Hanie,  37  Ark.  348;  Graham  v.  Moffett,  119 
Mich.  303. 

Exchange  of  Lands.  —  Where  a  sum  of  money 
is  due  one  party  to  a  contract  wherein  the  land 
of  one  is  to  be  exchanged  for  the  land  of  the 
other,  in  excess,  owing  to  superior  value  of  his 
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failure  to  pay  in  the  manner  agreed  the  debt  will  again  be  payable  in  money, 
and  for  this  the  lien  will  exist.1 

Consideration  Must  Be  a  Debt.  —  In  order  that  the  lien  may  arise  it  is  funda- 
mental that  there  should  be  an  ascertained,  fixed  consideration  either  of  money 
or  its  equivalent  whereby  there  arises  a  certain,  absolute  debt  *  of  the  vendee 
to  the  vendor  in  consideration  of  the  transfer  of  the  land.  It  does  not  exist 
in  behalf  of  any  uncertain,  contingent,  or  unliquidated  demand.3  Thus, 
where  the  consideration  was  the  performance  by  the  vendee  of  certain  cove- 
nants for  the  breach  of  which  the  remedy  is  an  action  at  law  sounding  in 
damages,4  no  lien  exists;  nor  where  the  consideration  was  the  assumption  by 
the  vendee  of  certain  liabilities  of  the  vendor,  and  those  liabilities  depended 
on  conditions  which  afterwards  became  defeated  so  that  the  liability  of  the 
vendor  has  ceased,5  no  lien  exists,  as  the  consideration  was  not  the  payment 
by  the  vendee  of  a  sum  certain,  but  the  protection  of  the  vendor  against  a 
contingent  loss.  The  consideration  cannot  be  extended  to  cover  collateral 
obligations  or  duties.6    Nor  is  the  lien  enforced  where  the  consideration 


property,  the  lien  will  exist  in  favor  of  the  ex- 
cess. McDole  v.  Purdy,  23  Iowa  277  ;  Beal  v. 
Harrington,  116  111.  113.  And  see  generally 
Claybrooks  v.  Kelly,  61  Tex.  634;  Louisiana 
Nat.  Bank  v.  Knapp,  61  Miss.  485  ;  Hare  v.  Van 
Deusen,  32  Barb.  (N.  Y.)  92 ;  Betts  v.  Sykes, 
82  Ala.  378;  Bennett  v.  Shipley,  82  Mo.  448. 

Title  Failing  on  Exchange.  —  Where  title  to 
land  conveyed  in  exchange  of  other  land  proves 
bad,  the  vendor  of  the  good  title  is  without  con- 
sideration and  the  lien  springs  up  in  his  behalf. 
Parish  v.  White,  5  Tex.  Civ.  App.  71. 

But  the  vendor  has  no  lien  for  damages  re- 
sulting from  a  fraudulent  misrepresentation  as 
to  the  value  of  property  taken  by  him  in 
payment  for  the  land.  Graham  v.  Moffett,  119 
Mich.  303. 

For  a  case  where  the  lien  did  not  exist  where 
stock  was  taken  as  the  purchase  price  and  in 
substitute  thereof,  see  Greenberg  v.  California 
Bituminous  Rock  Co.,  107  Cal.  669. 

1.  Debt  Continues  Payable  in  Money. —  Huff  v. 
Olmstead,  67  Iowa  598. 

2.  No  Lien  Except  for  Fixed  Debt. —  Koch  v. 
Roth,  150  111.  212;  Mitchell  v.  Shaneberg,  149 
111.  420;  Griffin  v.  Byrd,  74  Miss.  32;  Reynolds 
v.  City  Nat.  Bank,  71  Hun  (N.  Y.)  386. 

3.  Gard  v.  Gard,  108  Cal.  19;  Peters  v.  Tun- 
ell,  43  Minn.  473.  See  note  to  Mackreth  v. 
Symmons,  15  Ves.  Jr.  329,  in  1  White  &  T. 
Lead.  Cas.  355.  See  also  Kauffelt  v.  Bower,  7 
S.  &  R.  (Pa.)  64,  10  Am.  Dec.  428. 

4.  Breach  of  Covenants.  —  Whiteley  v.  Central 
Trust  Co.,  (C.  C.  A.)  76  Fed.  Rep.  74.  See  also 
Hiscock  v.  Norton,  42  Mich.  320  ;  Bell  v.  Pelt, 
51  Ark.  433;  McDonald  v.  Elyton  Land  Co.,  78 
Ala.  382 ;  Chase  v.  Peck,  21  N.  Y.  581  ;  Chap- 
man v.  Beardsley,  31  Conn.  115;  Barlow  v. 
Delany,  36  Fed.  Rep.  577. 

5.  Liabilities  Assumed  by  Vendee,  —  Miller  v. 
Barler,  89  Tex.  264. 

6.  Collateral  Obligations.  —  Parrish  v.  Hast- 
ings, 102  Ala.  414;  Crim  v.  Holsberry,  42  W. 
Va.  667;  Harris  v.  Hanie,  37  Ark.  348;  Lea 
v.  Fabbri,  45  N.  Y.  Super.  Ct.  361  ;  Williams 
v.  Crow,  84  Mo.  298 ;  Elliott  v,  Plattor,  43  Ohio 
St.  198;  Clarke  v.  Royle,  3  Sim.  499;  Buckland 
v.  Pocknell,  13  Sim.  406;  Parrott  v.  Sweetland, 
3  Myl.  &  K.  655. 

The  consideration  may  extend  to  other  things 
than  mere  money,  where  the  thing  is  definite 


and  is  not  collateral  or  accepted  instead  of  pay- 
ment, but  only  as  a  part  of  the  purchase  price. 
Miller  v.  Barler,  89  Tex.  264. 

Taxes.  —  Vendor  may  pay  taxes  when  the 
vendee  has  allowed  them  to  get  in  arrears  and 
recover  them  as  part  of  the  lien  debt.  Brown 
v.  Brown,  124  Mo.  79. 

Attorneys'  Fees. —  Fee  for  legal  services  may 
form  part  of  consideration  of  sale,  the  payment 
of  which  is  secured  by  a  vendor's  lien  which 
will  inure  to  the  benefit  of  the  attorney. 
Thomas  v.  Morrison,  (Tex.  Civ.  App.  1898)  46 
S.  W.  Rep.  98. 

Lien  for  Incumbrance  Discharged  by  Vendor.  — 
Koch  v.  Roth,  150  111.  212. 

Lien  for  Amount  of  Mortgage  Assumed  by  Vendee. 
—  Texas  Land,  etc.,  Co.  v.  Watkins,  12  Tex. 
Civ.  App.  603  ;  Binghamton  Sav.  Bank  v.  Bing- 
hamton  Trust  Co.,  85  Hun  (N.  Y.)  75.  See  also 
Waller  v.  Janney,  102  Ala.  442. 

Settle  Certain  Accounts. —  Where  the  vendee  of 
land,  who  has  promised  to  pay  the  purchase 
money  on  the  settlement  of  certain  accounts 
between  the  parties,  refuses  to  settle  on  demand 
of  vendor,  the  vendor  has  lien  for  enforcement 
of  payment  of  purchase  money.  McGhee  v. 
Alexander,  104  Ala.  116. 

Pay  Debt  of  Vendor.  —  Where  a  part  of  the 
consideration  is  the  payment  of  a  debt  of  the 
vendor,  the  lien  exists.  Simily  v.  Adams,  88 
Mo.  App.  621;  Koch  v.  Roth,  150  111.  212; 
Lehndorf  v.  Cope,  122  111.  317. 

Advance  Rate  of  Interest.  —  The  lien  will  exist 
where  there  is  an  agreement  to  pay  on  time  at 
an  advance  of  fifteen  per  cent,  on  cash  price. 
This  constitutes  the  consideration,  and  there  is 
no  usury.    Dykes  v.  Bottoms,  101  Ala.  390. 

But  a  Mere  Agreement  to  Pay  a  Debt  of  the 
vendor,  or  raise  an  incumbrance  or  purely  col- 
lateral obligation  of  the  vendor,  as  a  broad  rule, 
does  not  create  the  lien.  Patterson  v.  Edwards, 
29  Miss.  67;  Chapman  v.  Beardsley,  31  Conn, 
us;  Woodall  v.  Kelly,  85  Ala.  368;  Long  v. 
Burke,  2  Bush  (Ky.)  90. 

But  where  the  purchasers  in  consideration  of 
the  purchase  agree  to  pay  the  debt  of  the  vendor 
secured  on  the  land,  the  creditors  could  hold 
the  purchasers  liable  therefor  and  enforce  a 
vendor's  lien  upon  the  property.  Wingate  v. 
People's  Bldg.,  etc.,  Assoc.,  15  Tex.  Civ.  App. 
.416. 
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would  be  an  agreement  to  support  the  vendor  for  life,1  or  where  the  cori- 
sideration  is  of  such  a  nature  as  not  to  be  susceptible  of  accurate  ascertain- 
ment as  to  the  amount  of  the  charge  to  be  impressed  on  the  land,2  or  the 
fulfilment  of  conditions  embracing  an  indefinite  period.3  The  impractica- 
bility of  their  enforcement  operates  the  withholding  of  equitable  relief.  The 
cardinal  rule  deduced  from  all  the  cases  seems  to  be  that  the  lien  lies  only  for 
a  debt,  which  may  be  either  for  money  or  the  rendition  of  service  or  any  other 
valuable  consideration,  definite  and  ascertained,  and  stipulated  as  the  equiva- 
lent of  the  amount  of  the  purchase  price,  and  arising  out  of  the  sale  of  land 
against  which  the  lien  is  sought  to  be  enforced.-4 

Mixed  Consideration.  —  The  lien  will  not  exist  where  the  consideration  repre- 
sents any  part  of  the  purchase  price  of  the  land  and  the  price  of  something 
else,  unless  the  two  are  capable  of  being  separated  so  accurately  as  to  show 
what  part  represents  the  purchase  price  of  the  realty.5  If  the  two  con- 
siderations are  so  interblended  as  to  produce  a  technical  confusion,  the  lien 
cannot  arise.6  So,  likewise,  where  the  agreement  is  complicated  and  the 
vendee  covenanted  to  do  other  things  besides  pay  the  purchase  price,  as  to 
build  a  house  on  the  land,  and  the  like,  and  the  sum  total  of  all  his  promises 
represents  the  consideration  for  the  conveyance,  there  is  a  confusion,  so  that 
it  is  difficult  to  separate  the  purchase  money,  and  the  lien  will  not  exist.7 

d.  Entire  and- Severable  Contracts.  —  Where  the  contract  is  entire, 
so  that  the  sale  embraces  a  number  of  different  parcels  of  land  sold  or  con- 
tracted to  be  sold  by  the  one  instrument,  and  the  entire  tract  is  conveyed  for 
one  gross  sum  representing  the  purchase  price,  the  lien  will  arise  in  favor  of 
any  part  of  the  purchase  price  not  paid.  But  if  the  sale  of  the  different 
parcels  be  made  in  different  instruments,  at  different  times,  and  each  instru- 
ment be  referable  plainly  only  to  each  tract,  and  the  purchase  price  be  fixed 
apportioned  to  each  item,  the  contract  is  severable  and  no  lien  will  arise 
except  on  the  particular  tract  whose  part  purchase  price  has  not  been  paid.H 

e.  Effect  of  Fraud  and  Mistake.  —  Where  by  the  fraud  of  the  vendee 
the  lands  conveyed  to  him  have  not  been  paid  for  in  whole  or  in  part,  although 
the  vendor  supposed  that  he  had  been  paid  therefor,  the  lien  arises  in  his 

1.  An  Agreement  to  Support  the  Vendor  for  Life  5.  Mixed  Consideration.  —  Griffin  v.  Byrd,  74 
lacks  the  certainty  required  in  a  case  where  a  Miss.  32. 

lien  will  arise.    Koch  v.  Roth,  150  111.  212;  Deht  for  Land  and  Other  Things.  —  Being  per- 

Camp  v.  Gifford,  67  Barb.  (N.  Y.)  434 ;  Braw-  mitted   only   for   unpaid   purchase   money  of 

ley  v.  Catron,  8  Leigh  (Va.)  522;  McCandlish  realty,  the  lien  will  not  be  awarded  where  the 

v.  Keen,  13  Gratt.  (Va.)  615;  Peters  v.  Tunell,  consideration  is  composed  of  other  things  than 

43   Minn.  473,    19   Am.   St.  Rep.   252;    Nor-  the  purchase  money  of  land.    Gard  v.  Gard,  io3 

ris  v,  Archibald,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.)  Cal.  19. 

289.  6.  Suddeth  v.  Knight,   (Ala.  1893)    14  So. 

2.  Consideration  Not  Susceptible  of  Accurate  Rep.  475. 

Measurement —  To  Build  Fences.  —  Parish  v.  Land  —  Lumber  on  Other  Land.  —  There  is 

Hastings,  102  Ala.  414.  confusion  where  the  contract  of  sale  touches 

To  Build  House. —  Hiscock  v.  Norton,  42  land  and  lumber  on  other  land,  and  the  gross 

Mich.  320 ;  Vandoren  v.  Todd,  3  N.  J.   Eq.  consideration  of  which  the  purchase  money  of 

397.  the  land  is  a  part  is  thus  not  severable.  Warner 

Payment  of  Annuities.  —  Clarke  v.  Royle,  3  v.  Bliven,  127  Mich.  665. 

Sim.  499 ;  Parrott  v.  Sweetland,  3  Myl.  &  K.  Purchase  Price  in  Mortgage.  —  So  wi.ere  the 

655.  purchase  price  of  one  piece  of  realty  is  so 

Agreement  to  Serve  as  Minister.  —  Hudelson  blended  in  a  mortgage  with  that  of  another  that 

v.  Wilson,  40  111.  App.  29.  it  cannot  be  separated,  no  lien  beyond  the  mort- 

3.  Conditions  Covering  Indefinite  Period.  — Ar-  gage  itself  can  be  enforced.  Ortmann  v.  Plum- 
lin  v.  Brown,  44  N.  H.  102;  Crim  v.  Holsberry,  mer,  52  Mich.  76. 

42  W.  Va.  667.  7.  Parrish  v.  Hastings,  102  Ala.  414;  Hiscock 

4.  Wilkinson  v.  Parmer,  82  Ala.  367  ;  Peters  v.  Norton,  42  Mich.  320. 

v.  Tunell,  43  Minn.  473.    And  see  an  elaborate  8.   Separable  and    Entire    Contracts.  —  Bay 

opinion  in  McCandlish  v.  Keen,  13  Gratt.  (Va.)  Wagon  Co.  v.  Crocker,  4  Fed.  Rep.  577;  Wil- 

615.  kinson  v.  Parmer,  82  Ala.  367;  Peters  v.  Tunell, 

Deht  Must  Arise  Out  of  Land.  —  Wabash,  etc.,  43  Minn.  473;  Joiner  v.  Perkins,  59  Tex.  300; 

R.  Co.  v.  Ham,  114  U.  S.  597;  Gard  v.  Gard,  Slaughter  v.  Ovens,  60  Tex.  668;  Texas  Land, 

108  Cal.  19.  etc.,  Co.  v.  Watkins,  12  Tex.  Civ.  App.  603. 
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favor  for  the  whole  or  the  part  still  due.1  Thus,  if  the  purchase  price  should 
be  paid  in  legal  tender  and  a  part  in  worthless  bonds  or  bills,  the  vendee 
fraudulently  representing  them  to  be  collectible  and  good,  the  vendor  would 
have  a  lien  for  the  definite  amount  which  the  deficit  would  bear  to  the  total 
of  the  purchase  price.2  If  the  vendor  should  have  agreed  to  take  in  part 
payment  other  lands,  as  in  an  exchange,  and  the  vendor  has  been  induced  to 
accept  the  said  lands  by  the  fraudulent  representations  of  the  vendee  as  to 
their  value,  character,  or  situation,  with  which  the  vendor  is  unacquainted,  the 
vendor  would  have  a  lien  for  the  amount  represented  by  the  difference  between 
the  actual  value  of  the  lands  taken  in  part  payment  and  the  fictitious  value 
named  in  the  fraudulent  representations  of  the  vendee.3  The  same  rule 
applies  where  the  vendor  remains  unpaid  through  mistake.4  Thus,  where 
the  consideration  of  the  transfer  was  the  assumption  by  the  vendee  of  a 
certain  incumbrance  which  both  vendor  and  vendee  supposed  to  exist  and  to 
be  a  burden  on  the  land,  and  it  transpired  that  the  incumbrance  had  been 
lifted  and  no'  longer  existed  and  there  was  therefore  no  payment  to  the 
vendor,  the  lien  will  be  decreed  in  favor  of  the  vendor  for  the  stipulated 
value  of  the  land.5 

/.  Where  Sale  Is  Only  Ostensible. — Where  sale  is  merely  ostensible, 
for  the  purpose  of  allowing  the  vendee  to  raise  credit  by  his  supposed  owner- 
ship of  the  land,  no  lien  arises  in  favor  of  the  vendor.6  So  where  it  is 
evidenced  that  the  payment  of  the  purchase  price  was  not  regarded  by  the 
parties  as  a  binding  obligation,  but  as  a  matter  merely  of  honor,  there  is  no 
debt,  and  the  lien  does  not  exist.7  A  fortiori  the  lien  will  not  be  implied 
where  the  conveyance  has  been  made  in  order  to  defraud  the  creditors  of  the 
vendor,  taking  in  return  a  purchase-money  note  which  it  is  agreed  shall  never 
be  paid.8 

g.  Title  in  Name  of  Third  Person.  —  In  sales  where,  as  often  hap- 
pens by  direction  of  the  purchaser,  the  title  is  conveyed  to  another,  the 
vendor's  lien  for  the  purchase  money  by  implication  attaches  to  and  follows 
the  land  in  the  hands  of  the  grantee,  without  any  special  agreement  for  its 
retention,  and  binds  the  land  equally  as  if  it  were  conveyed  to  the  person 
actually  advancing  the  money.9  The  rights  of  the  vendor  are  not  affected 
by  any  arrangement  between  the  purchaser  and  the  grantee.  Likewise,  the 
lien  may  be  enforced  under  the  reverse  of  the  proposition  and  in  favor  of  one 
not  the  grantor.10  Thus,  where  one  has  purchased  without  taking  a  deed,  and 
has  subsequently  sold  to  a  third  party  and  had  the  land  conveyed  by  the 
original  owner  according  to  his  direction  to  the  subvendee,  the  lien  attaches 
in  favor  of  the  vendor  although  he  is  not  the  grantor  and  the  legal  title  did 
not  stand  in  his  name;  but  he  owned  and  controlled  it,  and  having  the 
equitable  title,  the  legal  outstanding  in  another,  on  his  selling  the  same  and 
causing  the  holder  of  the  legal  title  to  make  conveyance  to  the  other  person 

1.  Fraud  and  Mistake. —  Brown  v.  Byam,  65  4.  Mistake. —  Ball  v.  Phenicie,  94  Mich.  355. 
Iowa  380;  Bradley  v.  Bosley,  1  Barb.  Ch.  (N.  5.  Pleasants  v.  Fay,  13  App.  Cas.  (D.  C.) 
Y.)  125.  237. 

2.  Payment  in  Worthless  Securities  in  General.  6.  To  Raise  Credit. —  Reynolds  v.  City  Nat. 
—  Tobey  v.  McAllister,  9  Wis.  463.  Bank,  71  Hun  (N.  Y.)  386. 

Securities  Without  Legal  Validity.  —  Bakes  v.  To  Give  Appearance  of  Ownership.  —  Butler  v. 

Gilbert,  93  Ind.  70.    See  also  Gilbert  v.  Bakes,  Ccckrill,  (C.  C.  A.)  73  Fed.  Rep.  945. 

106  Ind.  558;  Fouch  v.  Wilson,  60  Ind.  64;  7.  Consideration   Recited   in  Deed  of  Gift, — 

Felton  v.  Smith,  84  Ind.  485  ;  Himes  v.  Lang-  Mitchell  v.  Shaneberg,  149  111.  420. 

ley,   85   Ind.   77 ;   Lord  v.    Wilcox,   99   Ind.  8.  Fraudulent  Conveyance.  —  Glover  v.  Walker, 

491.  107  Ala.  540;  King  v.  King,  61  Ala.  482. 

3.  Fraudulently  Inducing  Vendor  to  Take  Other  9.  Title  Taken  in  Name  of  Third  Person.  — 
Land  in  Payment.  —  Brown  ■t.  Byam,  65  Iowa  Crampton  v.  Prince,  83  Ala.  246 ;  Beal  v.  Har- 
374;  McDole  v.  Purdy,  23  Iowa  277;  Gee  v.  rington,  116  111.  113. 

McMillan,  14  Oregon  268.  10.  Parol  Gift  to  a  Third  Person— Lien  in  Favor 

Lien  Not  Dislodged  by  Fraud.  —  Hooper    v.  of  Real  Owner. —  Russell  v.  Watt,  41  Miss.  602; 

Central  Trust  Co.,  81  Md.  559.  Perkins  v.  Gibson,  51  Miss.  704. 
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equity  will  regard  the  substance  rather  than  the  form,  and  the  lien  arises  in 
favor  of  the  unpaid  purchase  money  of  the  land  conveyed.1 

5.  Property  or  Interest  Subject  to  Lien  —  a.  In  General.  —  As  a  general 
proposition  the  lien  extends  to  all  property  or  interest  of  the  vendor  of  the 
real  estate  conveyed,  whatsoever  that  may  be.3  It  is  applicable  to  an  equitable 
as  well  as  a  legal  interest,3  to  a  pre-emption  claim  on  public  lands,4  to  a  lease- 
hold interest,5  and  in  the  case  of  a  grant  of  a  right  of  way  over  the  vendor's 
land  where  the  consideration  or  the  purchase  price  of  the  grant  has  not  been 
paid.6  It  also  extends  to  lands  taken  under  the  right  of  eminent  domain 
where  the  compensation  determined  on  has  not  been  paid.7 

Minerals.  —  The  lien  extends  to  minerals,  such  as  coal,  iron,  limestone,  etc., 
in  the  mine  and  under  the  soil,  inasmuch  as  they  are  land  capable  of  being 
embraced  in  the  generic  term  and  subject  to  the  same  incidents.8  When  the 
minerals  are  mined  and  severed  from  the  land  they  become  personalty,  and 
the  lien  will  not  then  cover  them,  nor  would  it  extend  to  the  severed  product 
of  the  mine,9  but  it  may  be  enforced  against  the  remainder  of  the  mineral  not 
removed  from  the  mine  and  embraced  in  the  land.10  The  lien,  however,  does 
not  attach  to  anything  which  is  not  real  estate.11  It  does  not  apply  as  against 
rents  and  profits,12  nor  against  the  proceeds  of  the  interest  sold,13  nor  against 
anything  which  has  been  reduced  to  personal  property  by  severance  from  the 
real  estate.14 


1.  Loomis  v.  Davenport,  etc.,  R.  Co.,  17  Fed. 
Rep.  301  ;  Ligon  v.  Alexander,  7  J.  J.  Marsh. 
(Ky.)  289;  Holloway  v.  Ellis,  25  Miss.  103; 
Davis  v.  Pearson,  44  Miss.  511;  Anderson  v. 
Spencer,  51  Miss.  871  ;  Rutland  v.  Brister,  53 
Miss.  683  ;  Johnson  v.  Townsend,  77  Tex.  639. 

2.  What  Subject  to  Lien  in  General. —  Berg- 
man v.  Blackwell,  (Tex.  Civ.  App.  1893)  23  S. 
W.  Rep.  243 ;  Curlee  v.  Texas  Home  F.  Ins. 
Co.,  31  Tex.  Civ.  App.  471. 

3.  Equitable  Interest  Subject  to  Lien — England. 
—  Mackreth  v.  Symmons,  15  Ves.  Jr.  329. 

United  States.  —  Loomis  v.  Davenport,  etc., 
R.  Co.,  3  McCrary  (U.  S.)  489. 

Alabama. — Logwood  v.  Robertson,  62  Ala.  523. 

District  of  Columbia.  —  Strider  v.  King,  3 
Cranch  (C.  C.)  67. 

Indiana. — Johns  v.  Sewell,  33  Ind.  1; 
Fleece  v.  O'Rear,  83  Ind.  200 ;  Dwenger  v. 
Branigan,  95  Ind.  221 ;  Barrett  v.  Lewis,  106 
Ind.  120. 

Kentucky.  —  Ligon  v.  Alexander,  7  J.  J. 
Marsh.  (Ky.)  288. 

Maryland.  —  Iglehart  v.  Armiger,  1  Bland 
(Md.)  526. 

Michigan. — Ortmann  v.  Plummer,  52  Mich.  76. 
Mississippi.  —  Russell  v.  Watt,  41  Miss.  602. 
Missouri.  —  Bledsoe  v.  Games,  30  Mo.  448. 
New  York.  —  Warren  v.  Fenn,  28  Barb.  (N. 
Y.)  333- 

West  Virginia.  —  Poe  v.  Paxton,  26  W.  Va. 
607. 

Wisconsin.  —  Jones  v.  Parker,  51  Wis.  218; 
Carey  v.  Boyle,  53  Wis.  574. 

4.  Pre-emption  Claim.  —  Pierson  v.  David,  1 
Iowa  23. 

5.  Leaseholds  Subject  to  Lien  —  England.  — 
Davies  v.  Thomas,  (1900)  2  Ch.  462. 

Maryland.  —  Bratt  v.  Bratt,  21  Md.  578. 
Mississippi.  —  Richardson    v.     Bowman,  40 
Miss.  782. 

New  York.  —  Turkes  v.  Reis,  (N.  Y.  Super. 
Ct.  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.j  26. 

Tennessee.  —  Choat  v.  Tighe,  10  Heisk. 
(Tenn.)  621. 


West  Virginia.  —  Cole  v.  Smith,  24  W.  Va. 
287. 

But  see  Cade  v.  Brownlee,  15  Ind.  369,  77  Am. 
Dec.  95,  for  an  expression  of  the  contrary  hold- 
ing. 

6.  Right  of  Way  of  Railroad  —  Kentucky. — 
Holloway  v.  Louisville,  etc.,  R.  Co.,  92  Ky.  246 ; 
Louisville,  etc.,  R.  Co.  v.  Hess,  92  Ky.  410; 
Finnell  v.  Louisville  Southern  R.  Co.,  99  Ky. 
570. 

Missouri.  —  Provolt  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  263. 

Ohio.  —  Dayton,  etc.,  R.  Co.  v.  Lewton,  20 
Ohio  St.  401. 

South  Carolina.  —  Gillison  v.  Savannah,  etc., 
R.  Co.,  7  S.  Car.  180. 

Texas.  —  Howe  v.  Harding,  76  Tex.  17. 

Vermont.  —  McAulay  v.  Western  Vermont  R. 
Co.,  33  Vt.  322. 

West  Virginia.  —  Hempfield  R.  Co.  v.  Thorn- 
burg,  1  W.  Va.  261. 

7.  Laud  Taken  by  Right  of  Eminent  Domain. — 
Hobbs  v.  State  Trust  Co.,  (C.  C.  A.)  68  Fed. 
Rep.  618;  Organ  v.  Memphis,  etc.,  R.  Co.,  51 
Ark.  267  ;  Evansville,  etc.,  R.  Co.  v.  Miller,  30 
Ind.  209 ;  Webster  v.  Kansas  City,  etc.,  R.  Co., 
116  Mo.  114;  Drath  v.  Burlington,  etc.,  R.  Co., 
15  Neb.  367;  Matter  of  New  York,  etc.,  R. 
Co.,  94  N.  Y.  287 ;  Knapp  v.  McAuley,  39  Vt. 
27S- 

8.  Minerals   Subject  to   Lien.  —  Manning  v. 
Frazier,  96  111.  279. 

9.  Jamison  v.  Barelli,  20  La.  Ann.  452. 

10.  Manning  v.  Frazier,  96  111.  279. 

11.  Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S. 
587;  Smith  v.  Allen,  18  Wash.  1;  Ahrend  v. 
Odiorne,  118  Mass.  261. 

12.  Wilson  v.  Ewing,  79  Ky.  549  ;  Wooten  v. 
Bellinger,  17  Fla.  289;  Collins  v.  Richard,  14 
Bush  (Ky.)  621  ;  Little  v.  Brown,  2  Leigh  (Va.) 
353- 

13.  Mims  v.  Lockett,  23  Ga.  237,  68  Am.  Dec. 
521. 

14.  Manning  v.  Frazier,  96  111.  279 ;  Jamison  ' 
v.  Barelli,  20  La.  Ann.  452. 
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b.  Improvements  —  (i)  Improvements  by  Vendor.  — Where  improvements 
have  been  placed  on  the  land  by  the  vendor  at  the  request  of  the  vendee,  the 
necessary  cost  of  the  same  is  to  be  added  to  the  unpaid  portion  of  the  pur- 
chase price,  and  to  be  regarded  simply  as  so  much  thereof,  for  which  the  vendor 
may  enforce  his  lien.1 

(2)  Improveme?tts  by  Vendee.  —  The  authorities  seem  to  hold  in  accordance 
with  the  general  rule  that  improvements  placed  on  the  land  by  the  owner 
wliike  encumbered  inure  to  the  benefit  of  the  holder  of  the  incumbrance,  and 
that  when  they  savor  of  the  realty  their  value  cannot  be  set  off  against  the 
lien  but  they  are  subject  thereto;8  and  when  the  lands  are  sold  under  decree 
enforcing  the  vendor's  lien,  the  entire  property,  with  the  crops  growing  at  the 
time  and  their  accessions,  will  be  conveyed,  and  the  purchaser  under  the 
decree  will  acquire  the  entire  interest.3 

6.  Operation  of  Lien.  —  The  implied  vendor's  lien  does  not  operate  like  a 
judgment  against  the  entire  property  of  the  debtor,  but  only  against  the 
particular  land  for  whose  purchase  price  it  is  invoked ;  but  although  it  may  be 
for  only  a  small  unpaid  balance  of  the  purchase  price,  having  once  attached  it 
charges  the  entire  tract  of  land  and  all  interest  therein.4  Where  the  purchase 
price  has  been  divided  into  a  series  of  instalments,  the  lien  extends  not  alone 
to  the  single  payment  defaulted  in,  but  to  the  whole  series  for  the  entire 
amount,  and  an  adjudication  that  no  lien  arises  upon  the  first  applies  in  bar 
to  the  others.5 

7.  In  Whose  Favor  Lien  Exists  —  a.  In  General.  —  The  lien  arises  in  favor 
of  the  vendor,6  of  joint  vendors,7  of  officers  of  the  court  occupying  positions 
as  vendors,  guardians,8  mortgagees,9  in  favor  of  corporations,10  of  a  partner 
who  sells  his  interest  in  lands  belonging  to  the  partnership  business  and  owned 


1.  Improvements  by  Vendor.- — Grove  v.  Miles, 
71  111.  376.  See  generally  the  title  Improve- 
ments, vol.  16,  p.  62. 

2.  Improvements  by  Vendee.  —  Baird  v.  Jack- 
son, 98  111.  78  ;  Watson  v.  Markham,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  660. 

Lien  on  Fixtures.  —  A  saw  mill  erected  by  the 
vendee  upon  the  land  purchased,  intended  to  be 
made  a  permanent  acquisition  to  the  soil,  be- 
comes subject  to  the  vendor's  Hen  for  the  pur- 
chase money  of  the  land.  Eudora  Min.,  etc., 
Co.  v.  Barclay,  122  Ala.  506.  See  also  Reyman 
v.  Henderson  Nat.  Bank,  98  Ky.  748.  And  see 
the  title  Fixtures,  vol.  13,  p.  673. 

3.  Growing  Crops.  —  Johnston  v.  Smith,  70 
Ala.  108;  Howell  v.  Schenck,  24  N.  J.  L. 
89.  See  generally  the  title  Crops,  vol.  8, 
p.  301. 

4.  Operation  of  Lien.  —  Mims  v.  Lockett,  23  Ga. 
237,  68  Am.  Dec.  521  ;  Fietsam  v.  Kropp,  6  111. 
App.  144;  Hockaday  v.  Lowther,  17  Mo.  App. 

636. 

Right  to  Attack  Other  Property  of  Vendee.  — 

It  appears  that  one  asserting  a  vendor's  lien  on 
property  amply  sufficient  to  satisfy  the  lien  can- 
not attack  the  vendee's  conveyance  of  other 
property.  Christopher  v.  Christopher,  64  Md. 
S83. 

5.  Lacy  v.  Eller,  8  Ind.  App.  286. 
Execution  on  Vendor's  Lien. —  The  lien  being  a 

mere  right  depending  on  an  adjudication  of  the 
court  is  not  sufficiently  tangible  to  be  subject 
to  seizure  under  H.  fa.  Olander  v.  Tighe,  43 
Neb.  344. 

6.  This  is  the  ordinary  case  for  the  applica- 
tion of  the  doctrine.  When  it  exists  in  his 
behalf   might   generally  be  said   whenever  it 


exists  at  all.  See  supra,  this  section,  4.  Exist- 
ence and  Extent  of  Lien. 

Specific  Performance  and  General  Relief.  —  The 
lien  exists  in  favor  of  the  vendor  in  a  land 
contract  which  is  repudiated  by  the  vendee  and 
on  which  the  vendor  brings  suit  for  specific 
performance  and  obtains  a  decree.  The  lien 
springs  up  on  getting  the  decree.  Loveridge  v. 
Shurtz,  in  Mich.  618. 

Volunteer.  —  The  lien  is  not  vouchsafed  to  a 
mere  volunteer.  Demeter  v.  Wilcox,  115  Mo. 
634- 

7.  Joint  Vendors. —  Brisco  v.  Minah  Consol. 
Min.  Co.,  82  Fed.  Rep.  952 ;  Norman  v.  Har- 
rington, 62  Ala.  107;  Hoskins  v.  Rowe,  61  Iowa 
180;  Smith  Granite  Co.  v.  Newall,  22  R.  I.  220. 

8.  Guardian. —  Ferguson  v.  Shepherd,  58  Miss. 
804 ;  Stabler  v.  Spencer,  64  Ala.  496. 

In  many  jurisdictions  there  is  a  special  stat- 
utory provision  for  the  lien  in  favor  of  a 
guardian.  See  the  various  local  codes  and 
statutes. 

9.  Mortgagee  Making  Sale  on  Credit.  —  Toolley 
v.  Gridley,  3  Smed.  &  M.  (Miss.)  4^3;  Barrett 
v.  Lewis,  106  Ind.  120;  Wright  v.  Heffner,  57 
Tex.  518. 

Court  Sales. —  It  is  immaterial  whether  the 
sale  be  a  voluntary  one,  or  involuntary  by  order 
of  the  court.  The  lien  exists  on  the  fact  of  the 
sale,  irrespective  of  its  being  made  under 
process  of  law.  Buford  v.  McCormick,  57  Ala. 
428;  2  Jones  Liens  1069. 

10.  Ocean  Beach  Assoc.  v.  Trenton  Trust,  etc., 
Co.,  (N.  J.  1901)  48  Atl.  Rep.  559;  Land  Mortg. 
Bank  v.  Quanah  Hotel  Co.,  89  Tex.  332  ;  West- 
ern Mortg.,  etc.,  Co.  v.  Ganzer,  (C.  C.  A.)  63 
Fed.  Rep.  647. 
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by  the  partners  when  there  are  no  firm  creditors,1  in  favor  of  tenants  in  com- 
mon disposing  of  their  interests  severally,2  and  in  favor  of  a  tenant  to  whom 
has  been  allowed  owelty  in  partition.3  It  also  extends  to  the  personal  repre- 
sentatives of  the  vendor.4  Notwithstanding  that  the  lien  of  the  vendor 
according  to  American  jurisprudence  is  considered  personal  to  the  vendor,  it 
does  not  become  impaired  by  his  death  but  passes  to  his  representatives,  and 
even  to  his  devisees,  in  the  exact  condition  in  which  it  existed  at  the  time  of 
his  death;  and  it  avails  in  their  favor  against  the  land.5 

Money  Paid  by  Third  Person.  —  A  person  who  advances  money  to  the  vendee  to 
pay  for  the  land  is  not  entitled  to  the  lien  even  though  the  vendee  may  have 
promised  him  such  or  he  may  have  taken  a  mortgage  or  a  note  reciting  the 
alleged  existence  of  such  lien.6  Nor  does  it  arise  in  favor  of  a  mere  volunteer 
who  makes  spontaneous  payment  of  the  purchase  money  to  the  vendor.7 
The  mere  payment  by  such  a  person  of  the  debt  due  the  vendor  who  enjoys 
a  present  lien  for  the  purchase  money  will  not  effect  a  subrogation  in  his 
favor  to  the  vendor's  equitable  lien.8  Where,  however,  by  express  stipulation 
between  the  vendor  and  the  vendee  the  purchase  money  or  a  part  thereof  is 
to  be  paid  to  a  third  person,  the  lien  may  arise  in  his  behalf.9 

b.  Assignment  of  Lien.  —  The  authorities  are  divided  on  the  question 
of  the  assignability  of  the  vendor's  implied  lien  for  the  purchase  money  of  the 
land  sold  and  conveyed.  In  England  and  in  some  of  the  states  of  the  Union, 
it  is  held  that  the  lien  is  assignable  and  passes  with  a  transfer  of  the  debt,10 


1.  Partners. —  Reese  v.  Kinkead,  18  Nev.  126. 
See  also  Riddle  v.  Whitehall,  135  U.  S.  621  ; 
Molineaux  v.  Raynolds,  54  N.  J.  Eq.  559. 

2.  Tenants  in  Common. —  Exchange,  etc.,  Bank 
v.  Bradley,  15  Lea  (Tenn.)  279. 

Other  Grantor. —  Where  there  is  a  sale  of  land 
by  tenants  in  common  in  which  there  is  a 
specified  consideration  payable  to  each,  if  all 
the  grantors  but  one  have  been  paid,  and  a  part 
of  the  land  be  sold  by  the  grantee,  the  other 
grantor  may  enforce  his  lien  on  the  balance  of 
the  land.  Norman  v.  Harrington,  62  Ala.  107  ; 
Hoskins  v.  Rowe,  61  Iowa  180. 

3.  Baltimore,  etc.,  R.  Co.  v.  Trimble,  51  Md. 
99. 

4.  Personal  Representatives  of  Vendor. —  Evans 
v.  Enloe,  70  Wis.  345  ;  Richards  v.  Learning, 
27  111.  431. 

5.  Keith  v.  Horner,  32  111.  524;  Lavender  v. 
Abbott,  30  Ark.  172;  Champion  v.  Brown,  6 
Johns.  Ch.  (N.  Y.)  403;  Tiernan  v.  Beam,  2 
Ohio  383. 

6.  Person  Advancing  Money  to  Vendee.  —  Mav- 
guat  v.  Marguat,  (Supm.  Ct.  Gen.  T.)  7  How. 
Pr.  (N.  Y.)  417;  Gilman  v.  Dingeman,  49  Iowa 
308;  Stansell  v.  Roberts,  13  Ohio  148;  Gray 
v.  Baird,  4  Lea  (Tenn.)  212.  See  also  Chap- 
man v.  Abrahams,  61  Ala.  108.  Compare  Carey 
v.  Boyle,  53  Wis.  574. 

Joint  Purchasers.  —  The  rule  that  one  advanc- 
ing money  to  pay  for  the  land  does  not  thereby 
require  a  vendor's  lien  is  applied  strictissimi 
juris  even  where  one  of  two  joint  purchasers 
pays  the  whole  purchase  money  and  the  estate 
is  conveyed  to  them  both.  The  one  loaning  or 
advancing  the  money  has  no  lien.  Brown  v. 
Budd,  2  Ind.  442. 

Money  Payable  to  Mortgagee.  —  Where  a 
grantee,  as  part  of  the  purchase  price,  assumed 
payment  of  a  mortgage  made  by  the  grantor  and 
on  which  the  grantor  was  liable,  the  vendor's 
lien  arises  in  favor  of  the  mortgagee,  and  the 
mortgagee,  will  be  required  to  first  exhaust  the 


lien  acquired  by  him  on  the  undivided  interest 
in  such  lands  conveyed  by  his  mortgagor  to 
such  grantee,  and  apply  the  proceeds  of  the 
sale  thereof  in  liquidation  of  the  grantor's 
mortgage  held  by  him.  Binghamton  Sav.  Bank 
v.  Binghamton  Trust  Co.,  85  Hun  (N.  Y.)  75. 

7.  Volunteers  Not  Entitled  to  Lien.  —  Demeter 
v.  Wilcox,  115  Mo.  634;  Martin  v.  Martin,  164 
111.  640;  Nichol  v.  Dunn,  25  Ark.  129. 

8.  Truesdell  v.  Callaway,  6  Mo.  605  ;  Martin 
v.  Martin,  164  111.  640.  See,  however,  Emmert 
v.  Thompson,  49  Minn.  386. 

9.  Agreement  to  Pay  Purchase  Money  to  Third 
Person  —  United  States.  —  Tysen  v.  Wabash  R. 
Co.,  15  Fed.  Rep.  763. 

Alabama.  —  Latham  v.  Staples,  46  Ala.  462; 
Young  v.  Hawkins,  74  Ala.  370 ;  Carver  v. 
Eads,  65  Ala.  190;  woodall  v.  Kelly,  85  Ala. 
368. 

Colorado.  —  Francis  v.  Wells,  2  Colo.  660. 
Indiana.  —  Nichols  v.  Glover,  41  Ind.  24. 
Kentucky.  —  Mize  v.  Barnes,  78  Ky.  506. 
Louisiana.  —  De  L'Isle  v.  Moss,  34  La.  Ann. 
164. 

Mississippi.  —  Perkins  v.  Gibson,  51  Miss. 
699;  Rutland  v.  Brister,  53  Miss.,  683  ;  Louis- 
iana Nat.  Bank  v.  Knapp,  61  Miss.  485. 

Missouri.  —  Simily  v.  Adams,  88  Mo.  App. 
621. 

Ohio.  —  Whetsel  v.  Roberts,  31  Ohio  St.  503. 
Tennessee.  —  Thompson  v.  Thompson,  3  Lea 
(Tenn.)  126. 

Texas.  —  Joiner  v.  Perkins,  59  Tex.  300; 
Johnson  v.  Townsend,  77  Tex.  639. 

But  see  contra,  Bray  v.  Booker,  6  N.  Dak. 
526. 

10.  Vendor's  Implied  Lien  Held  Assignable  — 

England.  —  Dryden  v.  Frost,  3  Myl.  &  C.  670  ; 
Lacey  v.  Ingle,  2  Phil.  413  ;  Rayne  v.  Baxter,  1 
Giff.  241. 

Alabama.  —  Roper  v.  McCook,   7  Ala.  318; 
White  v.  StoVer,  10  Ala.  441  ;  Wells  v.  Morrow, 
38  Ala,  135;  Lang  v,  Wilkinson,  57  Ala.  259; 
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on  the  principle  that  the  lien  is  an  incident  of  the  debt,  and  that  a  transfer  of 
the  debt  consequently  carries  with  it  ex  proprio  vigore  the  security  which 
exists  for  its  payment.1  But  the  preponderance  of  authority  in  the  United 
States  is  to  the  effect  that  the  vendor's  lien  is  strictly  personal  to  him,  arising 
by  implication  of  law  in  his  favor  and  for  his  sole  benefit,  and  as  such  not 
susceptible  of  assignment  or  transfer  even  by   express  language.2  This 


Buford  v.  McCormick,  57  Ala.  428;  Wilkinson 
v.  May,  69  Ala.  33. 

Indiana.  —  Fisher  v.  Johnson,  5  Ind.  492 ; 
Kern  v.  Hazlerigg,  1 1  Ind.  443 ;  Wiseman  v. 
Hutchinson,  20  Ind.  40;  Johns  v.  Sewell,  33 
Ind.  1;  Nichols  v.  Glover,  41  Ind.  24;  Lowry 
v.  Smith,  97  Ind.  466;  Otis  v.  Gregory,  11 1 
Ind.  504;  Upland  Land  Co.  v.  Ginn,  144  Ind. 
434;  Smith  v.  Mills,  145  Ind.  334. 

Kentucky.  —  Broadwell  v.  King,  3  B.  Mon. 
(Ky.)  449  ;  Honore  v.  Bakewell,  6  B.  Mon. 
(Ky.)  67,  43  Am.  Dec.  147;  Ripperdon  v. 
Cozine,  8  B.  Mon.  (Ky.)  465  ;  Eubank  v.  Poston, 
5  T.  B.  Mon.  (Ky.)  285;  Johnston  v.  Swathmey, 
4  Litt.  (Ky.)  317,  14  Am.  Dec  135;  Adams  v. 
Feeder,  (Ky.  1897)  41  S.  W.  Rep.  275. 

Michigan.  —  Ball  v.  Phenicie,  94  Mich.  355. 

Mississippi.  —  Code  1880,  §  1124;  Louisiana 
Nat.  Bank  v.  Knapp,  61  Miss.  485. 

Missouri.  —  Adams  v.  Cowherd,  30  Mo.  458  ; 
Sloan  v.  Campbell,  71  Mo.  387,  36  Am.  Rep. 
493;  Dickason  v.  Fisher,  137  Mo.  342;  Simily 
v  Adams,  88  Mo.  App.  621  ;  Carey  v.  West,  139 
Mo.  146. 

New  Mexico.  —  Bates  v.  Childers,  4  N.  Mex. 
347- 

Tennessee.  —  Green  v.  Jarvis,  (Tenn.  Ch. 
1897)  42  S.  W.  Rep.  165  ;  Nashville  Trust  Co. 
v.  Smythe,  94  Tenn.  513.  The  rule  formerly 
was  to  the  contrary  in  Tennessee,  and  no  as- 
signment was  allowed.  Pillow  v.  Helm,  7  Baxt. 
(Tenn.)  545  ;  Tharpe  v.  Dunlap,  4  Heisk. 
(Tenn.)  674 ;  Durant  v.  Davis,  10  Heisk. 
(Tenn.)  522;  Cowan  z>.  Sharp,  11  Heisk.  (Tenn.) 
450;  Green  v.  Demoss,  10  Humph.  (  Tenn.)  371. 

Texas.  —  Moore  v.  Raymond,  15  Tex.  554: 
Watt  v.  White,  33  Tex.  421  ;  White  v.  Downs, 
40  Tex.  225  ;  Cannon  v.  McDaniel,  46  Tex.  303  ; 
De  Bruhl  v.  Maas,  54  Tex.  464 ;  Brooks  v. 
Young,  60  Tex.  32 ;  Hensel  v.  International 
Bldg.,  etc.,  Assoc.,  85  Tex.  215  ;  Hamilton- 
Brown  Shoe  Co.  v.  Lewis,  7  Tex.  Civ.  App. 
509;  Terry  v.  Cutler,  4  Tex.  Civ.  App.  570; 
Grace  v.  Miller,  4  Tex.  Civ.  App.  50  ;  Moore  v. 
Glass,  6  Tex.  Civ.  App.  368 ;  Kallman  v. 
Ludenecker,  9  Tex.  Civ.  App.  182;  Archenhold 
v.  B.  C.  Evans  Co.,  11  Tex.  Civ.  App.  138; 
Grimes  v.  Griffith,  11  Tex.  Civ.  App.  496; 
Pioneer  Sav.,  etc.,  Co.  v.  Paschall,  12  Tex.  Civ. 
App.  613;  Western  Mortg.,  etc.,  Co.  v.  Ganzer, 
(C.  C.  A.)  63  Fed.  Rep.  647;  Brandenburg  v. 
Norwood,  (Tex.  Civ.  App.  1901)  66  S.  W.  Rep. 
587 ;  Lattimore  v.  Provine,  29  Tex.  Civ.  App. 
in. 

Assignment  Without  Recourse.  —  Since  the 
vendor's  implied  lien  rests  on  the  equity  exist- 
ing between  him  and  the  vendee  that  the  one 
should  not  lose  and  the  other  should  not  keep 
the  estate  without  payment  of  the  purchase 
money,  a  transfer  by  the  vendor  of  the  pur- 
chase-money note  without  recourse  does  not 
transfer  the  lien,  because  the  equity  on  which  it 
rests  ceases.    It  is  only  when  the  vendor  is 


liable  on  the  assignment  that  the  lien  exists  in 
favor  of  the  assignee.  Bankhead  v.  Owen,  60 
Ala.  457;  Walker  v.  Carroll,  65  Ala.  61; 
Prickett  v.  Sibert,  71  Ala.  194;  Preston  v. 
Ellington,  74  Ala.  133;  Weaver  v.  Brown,  87 
Ala.  533;  White  v.  Simpson,  107  Ala.  386; 
Knight  v.  Knight,  113  Ala.  597. 

By  Distributees. —  The  lien  is  assignable  by 
distributees  to  other  distributees  of  a  deceased 
vendor.    Knight  v.  Knight,  113  Ala.  597. 

Vendor  Reacquiring  Land  After  Assigning.  — 
A  vendor  who  takes  lien  notes,  assigns  them, 
and  then  reacquires  possession  of  the  land, 
takes  the  land  subject  to  the  lien  in  favor  of 
the  holder  of  the  notes.  Hamilton-Brown  Shoe 
Co.  v.  Lewis,  7  Tex.  Civ.  App.  509. 

Notice  to  Assignee.  —  Purchaser  of  vendor's 
lien  notes  acquires  a  lien  on  the  land  to  enforce 
the  same,  and  his  rights  are  not  affected  by 
any  secret  agreement  of  which  he  had  no 
notice,  to  convey  the  land.  Hamilton-Brown 
Shoe  Co.  v.  Lewis,  7  Tex.  Civ.  App.  509. 

Vendor  and  Vendee  Rescinding  Sale.  —  Where 
the  assignee  takes  the  notes  in  good  faith  be- 
fore maturity,  and  the  vendor  and  vendee  by 
parol  agreement  rescind  the  sale,  the  assignee's 
rights  are  not  affected  thereby,  and  he  is  enti- 
tled to  a  decree  of  foreclosure.  Grace  v.  Miller, 
4  Tex.  Civ.  App.  50. 

Reservation  of  Interest  Accruing.  —  Where  the 
debt  secured  by  a  vendor's  lien  is  assigned,  but 
with  a  reservation  of  certain  interest  accrued 
and  to  accrue  thereon,  the  lien  will  continue  to 
attach  in  favor  of  such  interest  not  assigned. 
Christoff  v.  Chesley,  11  Tex.  Civ.  App.  122. 

A  Mere  Loan  to  the  Vendee  to  enable  him  to 
pay  the  purchase-money  notes  does  not  operate 
to  transfer  the  vendor's  lien  to  the  lender.  In 
order  to  give  him  the  lien  he  must  acquire  a 
property  in  the  notes.  Jones  v.  Lockard,  89 
Ala.  575. 

1.  Reason  of  Rule  —  Lien  Regarded  as  Incident 
of  Debt.  —  Griffin  v.  Camack,  36  Ala.  695  ;  Kern 
v.  Hazlerigg,  11  Ind.  443;  Rakestraw  v.  Hamil- 
ton, 14  Iowa  147;  Dickason  v.  Fisher,  137  Mo. 
342;  McAlpin  v.  Burnett,  19  Tex.  497. 

2.  Lien  Held  Not  Assignable — Arkansas. — 
Shall  v.  Biscoe,  18  Ark.  162;  Williams  v. 
Christian,  23  Ark.  255 ;  Crawley  v.  Riggs,  24 
Ark.  563;  Hutton  v.  Moore,  26  Ark.  382;  Jones 
v.  Doss,  27  Ark.  518;  Hetch  v.  Spear,  27  Ark. 
229,  11  Am.  Rep.  784;  Carlton  v.  Buckner,  28 
Ark.  66;  Rogers  v.  James,  33  Ark.  77;  Chap- 
man v.  Liggett,  41  Ark.  292. 

California.  —  Baum  v.  Grigsby,  21  Cal.  172, 
81  Am.  Dec.  153  ;  Lewis  v.  Covillaud,  21  Cal. 
178;  Williams  v.  Young,  21  Cal.  227;  Ross  v. 
Heintzen,  36  Cal.  313;  Avery  v.  Clark,  87  Cal. 
6io,  22  Am.  St.  Rep.  272. 

Illinois-.  —  Keith  v.  Horner,  32  111.  524  ;  Car- 
penter v.  Mitchell.  54  111.  126;  Markoe  v.  An- 
dras,  67  111.  34;  Wing  v.  Goodman,  75  III.  159; 
Moshier  v.  Meek,  80  111.  79;  Dayhuff  v.  Day- 
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view  is  perhaps  on  the  theory  that  the  lien  is  not  a  specific  charge  on  the 
property,  but  a  mere  right  existing  in  behalf  of  the  vendor  only  potentially,1 
and  as  in  no  manner  being  an  instrument  of  the  contract  and  as  of  conse- 
quence not  being  susceptible  of  assignment,  when  it  is  wholly  dependent  in 
its  entity  on  a  judgment  of  the  court.2  It  follows  as  a  corollary  to  the 
doctrine  of  non-assignability  of  the  lien  that  when  the  vendor  has  transferred 
the  debt  for  which  the  lien  would  exist  in  his  favor  he  can  no  longer  enforce 
it  either  for  himself  or  in  behalf  of  the  assignee  of  the  debt  unless  he  retains 
a  pecuniary  interest  therein.3  It  is  held,  nevertheless,  that  if  the  vendor  be 
obliged  to  take  up  the  note  which  he  has  assigned  by  reason  of  its  non- 
payment, the  lien  revives  in  his  favor;4  and  as  a  further  extenuation  of  the 
rigid  doctrine  of  the  non-assignability  of  the  lien,  it  is  held  or  sometimes  pro- 
vided by  statute  that  where  the  assignment  is  in  liquidation  of  a  security  for 
a  debt  of  the  vendor,  the  lien  survives.5 

How  Assigned.  —  In  states  where  the  lien  is  held  to  be  assignable,  it  passes 
by  an  ordinary  assignment  of  the  debt  or  the  instrument  which  is  evidence 
of  the  debt,  and  is  considered  in  the  light  of  an  equitable  mortgage,  and  the 
vendor  as  possessed  of  the  rights  of  the  mortgagee.6  The  lien  is  a  mere 
incident  to  the  debt  and  the  transfer  of  the  principal  carries  the  incident.' 
In  those  states  the  assignee  may  enforce  the  lien  in  his  own  name  if  he  be  the 
owner  of  the  purchase-money  claim.8  It  appears,  however,  that  if  the  vendor 
assigns  the  purchase-money  note  for  the  debt  in  a  manner  to  extinguish  his 


huff,  81  111.  499;  Elder  v.  Jones,  85  111.  384; 
Bonnell  v.  Holt,  89  111.  71  ;  Small  v.  Stagg,  95 
111.  39;  Gruhn  v.  Richardson,  128  111.  178; 
Martin  v.  Martin,  164  111.  640. 

Maryland.  —  Iglehart  v.  Armiger,  1  Bland 
(Md.)  519;  Dixon  v.  Dixon,  1  Md.  Ch.  220. 

Minnesota.  —  Hammond  v.  Peyton,  34  Minn. 
529  ;  Lav.'  v.  Butler,  44  Minn.  482. 

New  York.  —  White  v.  Williams,  1  Paige  (N. 
Y.)  502 ;  Smith  v.  Smith,  (Buffalo  Super.  Ct. 
Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  420. 

Ohio.  —  Jackman  v.  Hallock,  1  Ohio  318,  13 
Am.  Dec.  627 ;  Tiernan  v.  Beam,  2  Ohio  383, 
15  Am.  Dec.  557;  Brush  v.  Kinsley,  14  Ohio 
20;  Horton  v.  Horner,  14  Ohio  437. 

Assignment  Pending  Suit  to  Enforce.  —  Where 
the  vendor  assigns  his  claim  prior  to  judgment 
and  the  action  is  continued  in  name  of  vendor 
tor  the  benefit  of  the  assignee,  the  assignee  can 
enforce  judgment  lien  for  the  amount  paid  by 
him  to  the  vendor  as  against  subsequent  judg- 
ments in  favor  of  other  creditors.  Bonney  v. 
Tilley,  109  Cal.  346. 

Distinction  Between  Assignment  of  Lien  and  As- 
signment of  Judgment  to  Be  Recovered  on  Lien.  — 
Woolley  v.  Wickerd,  97  Cal.  70. 

1.  Gilman  v.  Brown,  1  Mason  (U.  S.)  191  ; 
Baum  v.  Grigsby,  21  Cal.  173,  81  Am.  Dec. 
iS3;  Jones  v.  Rush,  156  Mo.  364;  Berger  v. 
Berger,  104  Wis.  282. 

2.  Wellborn  v.  Williams,  9  Ga.  86. 

The  Relation  of  Vendor  and  Vendee  must 
necessarily  exist  before  lien  can  arise,  whereas 
the  relation  of  simple  debtor  and  creditor  is 
incompatible  with  its  existence.  Iglehart  v. 
Armiger,  1  Bland  (Md.)  523. 

3.  But  even  when  the  lien  is  held  not  as- 
signable the  vendor  may  enforce  the  lien,  even 
after  an  assignment  of  the  debt,  when  he  re- 
tains a  pecuniary  interest  therein.  Smith  v. 
Smith,  (Buffalo  Super.  Ct.  Spec.  T.)  9  Abb. 
Pr.  N.  S.  (N.  Y.)  420. 

4.  Revival  of  Lien.  —  Bancroft  v.  Cosby,  74 
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Cal.  583.  Otherwise  he  cannot  enforce  it  for 
his  own  benefit,  Scott  v.  Mann,  36- Tex.  157; 
nor  for  benefit  of  assignee,  Elder  v.  Jones,  85 
111.  384.  See  also  Lindsey  v.  Bates,  42  Miss. 
397;  Cotten  v.  McGehee,  54  Miss.  510;  Rogers 
v.  James,  33  Ark.  77.  This  exception  applies 
a  fortiori  in  those  jurisdictions  where  the  lien 
is  held  to  be  assignable.  Preston  v.  Ellington, 
74  Ala.  133. 

5.  Hallock  v.  Smith,  3  Barb.  (N.  Y.)  267; 
Carlton  v.  Buckner,  28  Ark.  66 ;  Chapman  v. 
Liggett,  41  Ark.  292. 

Exceptions  to  Rule  —  Arkansas.  —  Although 
the  lien  in  this  state  is  not  assignable,  yet 
where  one  at  the  request  of  the  purchaser  paid 
the  debt  and  showed  an  intent  to  keep  the  lien 
alive  for  his  protection,  by  keeping  the  note 
and  deed  in  his  possession,  it  was  held  that  an 
assignment  would  be  allowed  by  way  of  subro- 
gation to  the  rights  of  the  vendor.  Rodman  v. 
Sanders,  44  Ark.  504. 

California.  —  Exception  where  the  vendor  is 
obliged  to  take  up  a  note  assigned  by  him  be- 
cause of  its  nonpayment.  Bancroft  v.  Cosby, 
74  Cal.  583. 

New  York.  —  Exception  where  retaining 
pecuniary  interest  in  debt  though  assigned. 
Smith  v.  Smith,  (Buffalo  Super.  Ct.  Spec.  T.) 
9  Abb.  Pr.  N.  S.  (N.  Y.)  420.  Also  where, 
supra,  it  is  assigned  as  security  for  debt  of 
vendor. 

Ohio.  —  Exception  where,  although  the  as- 
signee could  not  enforce  the  lien,  one  to  whom 
the  notes  were  bequeathed  could  enforce  it. 
Tiernan  v.  Beam,  2  Ohio  383.  15  Am.  Dec.  557. 

6.  Church  v.  Smith,  39  Wis.  492 ;  Kern  v. 
Hazlerigg,  1 1  Ind.  446 ;  Perry  v.  Roberts,  30 
Ind.  245. 

7.  White  v.  Simpson,  107  Ala.  386;  Ellis  v. 
Singletary,  45  Tex.  27  ;  Rakestraw  v.  Hamilton, 
14  Iowa  147;  Cummings  v.  Oglesby,  50  Miss. 
153;  Dickason  v.  Fisher,  137  Mo.  342. 

8.  Buford  v.  McCormick,  57  Ala.  428. 
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liability,  as  by  mere  delivery,  where  under  the  negotiable-instrument  law  such 
an  assignment  operates  as  a  release  of  the  assignor,  or  "without  recourse," 
the  lien  is  not  assigned.1  Where  the  assignment  is  recognized,  the  assignment 
of  part  of  the  purchase  money  evidenced  by  a  number  of  the  purchase-money 
notes,  and  the  indorsement  of  each,  is  pro  tanto  an  assignment  of  the  vendor's 
lien,2  and  it  is  also  true  where  only  a  part  of  the  note  is  assigned.3 

c.  Subrogation.  —  As  subrogation  savors  of  an  involuntary  transfer,  it 
is  considered,  in  those  jurisdictions  where  the  assignment  of  a  vendor's  lien 
for  purchase  money  by  implication  on  conveyance  is  recognized,  that  subro- 
gation is  practicable  and  will  be  administered  by  a  court  of  equity  wherever 
the  equity  of  the  case  may  so  demand,  after  the  fashion  of  the  administration 
of  general  equitable  relief.4  Thus,  the  lien  is  available  by  way  of  subrogation 
in  favor  of  an  execution  creditor,5  of  one  who  advances  money  to  pay  off  the 
vendor's  lien,0  and  in  favor  of  a  purchaser  who  as  part  of  the  purchase  price 
has  assumed  and  paid  off  a  prior  vendor's  lien,  and  the  conveyance  having 
failed  will  be  entitled  to  a  vendor's  lien  by  subrogation  for  the  amount 
so  paid.7  But  where  the  opposite  view  as  to  the  assignability  of  the  lien 
prevails,  subrogation  to  the  lien  is  not  possible  and  there  can,  therefore,  be 
no  equitable  assignment  by  way  of  subrogation  even  by  express  contract  or 
by  the  arm  of  the  court. 

8.  Enforcement  of  Lien — a.  How  Enforced  in  General. — As  the 
rationale  of  the  vendor's  lien  for  purchase  money  of  land  by  implication  on 


1.  Schnebly  v.  Ragan,  7  Gill  &  J.  (Md.)  120, 
28  Am.  Dec.  195.  The  rule  formerly  existed 
in  Alabama,  Walker  v.  Carroll,  65  Ala.  61  ; 
Prickett  v.  Sibert,  71  Ala.  194;  but  has  been 
abolished  by  statute.     Code  Ala.,  §  1764. 

2.  Effect  of  Assignment  of  Part  of  Purchase- 
money  Notes.  —  Preston  v.  Ellington,  74  Ala. 
133;  Davidson  v.  Allen,  36  Miss.  419;  Andrews 
v.  Hobgood,  1  Lea  (Tenn.)  693 ;  Robertson  v. 
Guerin,  50  Tex.  317;  Salmon  v.  Downs,  55  Tex. 
243;  Wooters  v.  Hollingsworth,  58  Tex.  371; 
Whitehead  v.  Fisher,  64  Tex.  638.  But  see 
Griggsby  v.  Hair,  25  Ala.  327 ;  Andrews  v. 
Hobgood,  1  Lea  (Tenn.)  693 ;  Davidson  v. 
Allen,  36  Miss.  419. 

The  question  commonly  arises  where  there 
is  an  express  lien  by  reservation.  McClintic 
v.  Wise,  25  Gratt.  (Va.)  448,  18  Am.  Rep.  694. 

3.  Thomas  v.  Wyatt,  5  B.  Mon.  (Ky.)  132. 

4.  Carey  v.  West,  139  Mo.  146;  Blake  v. 
Pine  Mountain  Iron,  etc.,  Co.,  (C.  C.  A.)  76 
Fed.  Rep.  624. 

5.  Ball  v .  Phenicie,  94  Mich.  355  ;  Martin  v. 
Martin,  164  111.  640;  Demeter  v.  Wilcox,  115 
Mo.  634;  Chapman  v.  Abrahams,  61  Ala.  108. 

It  has  been  held,  however,  that  one  who 
merely  loans  money  to  pay  a  lien  creditor  may 
be  subrogated  to  the  rights  of  the  latter  under 
his  lien  as  effectually  as  if  the  purchase-money 
notes  had  been  assigned  to  him.  Carey  v. 
Boyle,  53  Wis.  574;  Hicks  v.  Morris,  57  Tex. 
6^8.  But  this  holding  is  at  variance  with  the 
weight  of  authority.  See  Chapman  v.  Abra- 
hams, 61  Ala.  108. 

Subrogation  as  Against  Homestead.  —  Kallman 
v.  Ludenecker,  9  Tex.  Civ.  App.  182. 

No  Subrogation  Where  Property  of  Wife.  — 
Where  a  wife,  selling  property  of  her  separate 
estate,  allows  note  to  be  made  payable  to  her- 
self or  husband  alternatively,  and  permits  her 
husband  to  have  the  custody  thereof,  and  her 
husband's  creditors  are  seeking  to  be  subro- 
gated to  the  rights  under  the  notes,  she  is  not 


estopped  to  assert  her  title  and  ownership,  and 
the  subrogation  will  not  be  allowed.  Corry  v. 
Jones,  114  Ala.  502. 

Where  Not  a  Mere  Volunteer.  —  Where  the 
plaintiff  paid  a  note  expressly  secured  by  a 
vendor's  lien,  under  an  agreement  with  the 
makers  that  she  should  hold  the  note  and  lien 
as  security,  it  was  decided  that  she  '.vas  not  a 
mere  volunteer,  but  was  entitled  to  be  subro- 
gated to  the  rights  of  the  vendor  as  against 
subsequent  mortgagees  taking  with  notice. 
Warford  v.  Hankins,  150  Ind.  489. 

Assignee  After  Maturity. —  The  assignee  of  a 
vendor's  lien  note  after  the  maturity  thereof 
takes  subject  to  the  equities  of  persons  previ- 
ously receiving  conveyances  from  vendee  ac- 
companied by  release  given  by  vendor.  Latti- 
more  v.  Provine,  29  Tex.  Civ.  App.  1 11.  But 
see  Lybrand  v.  Fuller,  30  Tex.  Civ.  App.  116. 

6.  Paying  Off  Vendor's  Lien.  —  Western 
Mortg.,  etc.,  Co.  v.  Ganzer,  (C.  C.  A.)  63  Fed. 
Rep.  647  ;  Lowry  v.  Smith,  97  Ind.  466  ;  Plant- 
er's Bank  v.  Dobson,  9  Smed.  &  M.  (Miss.) 
527;  Carey  v.  West,  139  Mo.  146;  Beck  v.  Tar- 
rant, 61  Tex.  402 ;  Pioneer  Sav.,  etc.,  Co.  v. 
Paschall,  12  Tex.  Civ.  App.  613. 

Discharge  of  Part.  —  Hensel  v.  International 
Bldg.,  etc.,  Assoc.,  85  Tex.  215,  in  which  it  is 
said  that  the  holder  of  a  note  made  for  a  loan 
applied  to  the  discharge  of  a  vendor's  lien  on 
property  mortgaged  to  secure  it,  is  subrogated 
to  the  discharged  vendor's  lien  to  the  amount 
so  applied. 

7.  Archenhold  v.  B.  C.  Evans  Co.,  11  Tex. 
Civ.  App.  138. 

Subrogation  of  Surety  on  Purchase-money  Note. 
—  Lusk  v.  Hopper,  3  Bush  (Ky.)  179;  McCon- 
nell  v.  Beattie,  34  Ark.  113. 

As  Against  Judgment  Creditor.  —  A  third 
party  paying  off  the  lien  is  entitled  as  against 
a  judgment  creditor  of  the  vendee  to  subro- 
gation to  the  vendor's  rights  and  equities, 
Pee^  v-  §?ers,  4  Ind.  46. 
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conveyance  is  in  its  last  analysis  a  remedy  for  the  collection  of  a  debt,  the 
question  arises  whether  there  is  jurisdiction  to  enforce  the  lien  when  the 
vendor,  by  an  action  at  law  on  his  debt,  has  a  plain,  adequate,  and  complete 
remedy  at  law.  It  has  been  held  both  in  favor  of  and  against  the  jurisdiction. 
Some  authorities  support  the  view  that  if  the  vendor  can  realize  his  claim 
through  legal  proceedings  he  has  no  standing  in  equity.1  But  the  predomi- 
nant authority  establishes  the  rule  that  he  may  enforce  his  lien  whether  he 
has  proceeded  at  law  and  exhausted  his  remedy  there,  or  has  exclusively 
proceeded  in  equity.'*  He  may  proceed  at  law  and  attempt  to  recover  his 
claim  without  resorting  to  his  lien,  and  if  necessary  may  afterwards  avail 
himself  of  his  relief  in  equity.3  In  those  jurisdictions  where  under  the  code 
system  of  civil  procedure  there  is  an  amalgamation  of  the  two  remedies,  and 
relief,  both  legal  and  equitable,  may  be  administered  when  applicable  in  the 
same  action  or  civil  complaint,  the  vendor  may  seek  his  remedy  at  law  on  the 
debt  together  with  the  enforcement  of  his  lien  in  one  proceeding.4 

b.  Against  Whom  Enforceable  —  (i)  In  General.  —  The  lien  avails 
not  only  against  the  vendee  himself  but  also  against  his  heirs,5  devisees,® 
privies  in  estate,7  and  as  a  general  proposition  against  all  others  who  claim 
by,  through,  or  under  him  with  notice  of  the  unpaid  purchase  money.8  It 


1.  Rule  that  Remedy  at  Law  Must  Be  Ex- 
hausted. —  Roper  v.  McCook,  7  Ala.  318;  Ford 
v.  Smith,  1  MacArthur  (D.  C.)  592;  Martin  v. 
Cauble,  72  Ind.  75  ;  Bottorf  v.  Conner,  1  Blackf. 
(Ind.)  287;  Pratt  v.  Vanwyck,  6  Gill  &  J. 
(Md.)  495 ;  Ridgeway  v.  Toram,  2  Md.  Ch. 
303;  Egler  v.  Crabbs,  2  Md.  137,  56  Am.  Dec. 
711. 

This  is  no  longer  the  rule  in  Indiana.  Under 
the  modern  procedure  the  vendor  may  press 
both  remedies  in  one  action.  Nutter  v.  Fouch, 
86  Ind.  451. 

Even  where  the  authorities  restrict  the 
vendor  to  his  remedy  at  law,  where  that  is  ade- 
quate, the  objection  cannot  be  made  that  the 
remedy  of  the  vendor  at  law  is  adequate  when 
it  appears  that  a  judgment  would  be  a  useless 
formality,  the  vendee  being  insolvent.  Bates  v. 
Childers,  4  N.  Mex.  347. 

2.  Optional  Remedies — Alabama.  —  Campbell 
v.  Roach,  45  Ala.  667. 

Arkansas.  —  Mayes  v.  Hendry,  33  Ark.  240. 
California.  —  Burgess  v.  Fairbanks,  83  Cal. 
215. 

Illinois.  —  Baker  v.  Updike,  155  111.  54;  Vail 
v .  Drexel,  9  111.  App.  439. 

Indiana.  —  Nutter  v.  Fouch,  86  Ind.  451. 

Kentucky.  —  Clark  v.  Hunt,  3  J.J.  Marsh. 
(Ky.)  553  ;  Gentry  v.  Walker,  93  Ky.  405. 

Maryland.  —  Lien  may  be  enforced  in  equity 
though  the  complainant  vendor  may  have  com- 
plete remedy  at  law  on  the  debt.  Rev.  Code 
Md.  1878,  art.  66,  par.  5,  p.  654. 

Michigan.  —  Walker  v.  Casgrain,  101  Mich. 
604. 

Missouri.  —  Pratt  v.  Clark,  57  Mo.  189. 

New  York.  —  Bradley  v.  Bosley,  1  Barb.  Ch. 
(N.  Y.)  125;  Dubois  v.  Hull,  43  Barb.  (N.  Y.) 
26. 

Tennessee.  —  High  v.  Batte,  10  Yerg.  (Tenn.) 
186. 

Concurrent  Remedy.  —  Thus  it  is  held  that  a 
vendor  may  sue  on  the  purchase-money  note 
and  simultaneously  proceed  in  equity  to  en- 
force his  lien.  Palmer  v.  Harris,  100  111.  276; 
Chapman  v.  Lee,  64  Ala.  483. 

8.  Graves  v.  Coutant,  31  N.  J.  Eq.  763; 
29  C.  of  L. — 48 


Palmer  z/.  Harris,  100  111.  276;  Nutter  v.  Fouch, 
86  Ind.  451;  Dowdy  v.  Blake,  50  Ark.  205,  7 
Am.  St.  Rep.  88;  Clark  v.  Hunt,  3  J.  J.  Marsh. 
(Ky.)  553 ;  Waldron  v.  Zacharie,  54  Tex. 
503. 

But  when  the  vendor  has  realized  from  one 
source,  he  is  at  the  end  of  the  other.  He  can- 
not proceed  in  equity  if  he  has  executed  on  his 
judgment  and  sold  the  land.  Dickason  v.  Eby, 
73  Mo.  137;  Nutter  v.  Fouch,  86  Ind.  451; 
McArthur  v.  Porter,  1  Ohio  99 ;  Palmer  v. 
Harris,  100  111.  276. 

4.  Proceedings  under  Codes. —  S*ee  the  code 
provisions  of  the  several  states. 

Provisions  are  generally  made  in  this  behalf, 
and  if  not  the  dual  relief  can  be  administered 
in  the  one  civil  action.  Nutter  v.  Fouch,  86 
Ind.  451  ;  Chapman  v.  Lee,  64  Ala.  483. 

5.  Enforcement  Against  Heirs  of  Vendee.  — 
Bayley  v.  Greenleaf,  7  Wheat.  (U.  S.)  46 ; 
Warner  v.  Van  Alstyne,  3  Paige  (N.  Y.)  513; 
Shirley  v.  Congress  Steam  Sugar  Refinery  Co., 
2  Edw.  (N.  Y.)  505 ;  Solomon  v.  Skinner,  82 
Tex.  345. 

Against  Administrator  of  Vendee.  —  Cahoon  v. 
Robinson,  6  Cal.  225. 

Need  Not  Demand  Settlement  from  Representa- 
tive.— -Upon  the  death  of  the  vendee,  who  has 
promised  to  pay  the  purchase  money  on  the 
settlement  of  certain  accounts  between  the 
parties,  and  has  previously  refused  to  settle  on 
demand  of  the  vendor,  the  vendor  may  maintain 
a  bill  against  his  personal  representative  with- 
out renewing  his  request  for  a  settlement.  Mc- 
Ghee  v.  Alexander,  104  Ala.  116. 

6.  Enforcement  Against  Devisees  of  Vendee.  — 
Edmonson  v.  Phillips,  73  Mo.  57. 

7.  Privies. —  Graves  v.  Coutant,  31  N.  J.  Eq. 
763;  Wilson  v.  Lyon,  51  111.  166;  Yetter  v. 
Fitts,  113  Ind.  34;  Hooper  v.  Central  Trust  Co., 
81  Md.  559. 

8.  Mackreth  v.  Symmons,  15  Ves.  Jr.  329; 
Magruder  v.  Peter,  11  Gill  &  J.  (Md.)  217; 
Walton  v.  Hargroves,  42  Miss.  18;  Bankhead 
v.  Owen,  60  Ala.  457 ;  Stafford  v.  Van  Rens- 
selaer, 9  Cow.  (N.  Y.)  316;  Koch  v.  Roth,  150 
111.  212. 
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prevails  against  a  claim  for  dower  by  the  widow  of  the  purchaser,1  against  a 
voluntary  donee  with  or  without  notice,2  against  an  assignee  claiming  under 
a  general  assignment  under  bankruptcy  or  insolvency  laws,3  and  before  the 
modern  laws  in  regard  to  married  women's  estates,  enlarging  married  women's 
status,  the  lien  was  not  affected  by  coverture  of  the  party  against  whom  it 
was  sought  to  be  enforced.* 

(2)  Purchasers  zvitk  Notice.  —  It  is  enforceable  against  a  subsequent  pur- 
chaser for  a  valuable  consideration  with  notice  that  the  purchase  money  is 
unpaid,5  and  against  one  who  takes  the  estate  without  notice  but  who  has  not 


Homestead.  —  The  lien  is  superior  to  the 
privilege  of  a  homestead  claim. 

Alabama.- — Stanley  v.  Johnson,  113  Ala.  344. 

California.  —  McHendry  v.  Reilly,  13  Cal.  75. 

Kansas.  —  Hoffman  i\  Hill,  47  Kan.  611. 

Kentucky.  —  Bradley  v.  Curtis,  79  Ky.  327. 

Texas.  —  Claybropks  v.  Kelly,  61  Tex.  634; 
Meyer  v.  Smith,  3  Tex.  Civ.  App.  37. 

Final  Statement  of  Estate.  —  The  lien  con- 
tinues against  the  lands  of  the  decedent  unless 
discharged  by  decree  or  payment,  and  may  be 
enforced  upon  after  a  final  settlement  of  the 
estate.    Whetstone  v.  Baker,  140  Ind.  213. 

Order  of  Liability.  —  It  has  been  held,  where 
the  vendor  sold  land  in  separate  parts,  that 
the  lien  should  be  enforced  first  upon  the  part, 
it  any,  retained  by  the  vendee,  and  then  upon 
the  pieces  sold  in  the  inverse  order  of  their 
alienation.  Alabama  v.  Stanton,  5  Lea  (Tenn.) 
423- 

Only  Part  Sold.  —  Where  only  part  of  the  land 
is  sold  and  even  though  with  notice  to  the  pur- 
chasers of  the  lien,  the  vendor  will  be  required 
to  exhaust  the  property  remaining  in  the  hands 
of  his  vendee  before  resorting  to  the  part  so 
sold.    McLaurie  v.  Thomas,  39  111.  291. 

Several  Purchasers  with  Notice.  —  Where  the 
vendee  sells  part  of  the  premises  to  different 
purchasers,  the  land  being  thus  all  conveyed  in 
different  parts  to  the  purchasers  having  notice 
of  the  rights  of  the  original  vendor,  his  lien 
will  bind  the  different  parts  ratably.  Blight  v. 
Banks,  6  T.  B.  Mon.  (Ky.)  192. 

As  a  modification  of  such  holding,  however, 
it  is  held  that  where  the  purchaser  from  the 
first  vendee  of  part  of  the  premises  holds  in 
such  a  manner  that  the  first  vendor's  lien  still 
exists  as  to  him,  and  he  purchased  with  knowl- 
edge that  the  residue  of  the  premises  had  been 
sold  to  other  purchasers  discharged  from  that 
lien,  the  portion  so  purchased  by  him  must  bear 
the  whole  burden  of  the  unpaid  purchase  money 
due  the  first  vendor.  McLaurie  v.  Thomas,  39 
111.  291. 

1.  Against  Dowress.  — ■  Whetstone  v.  Baker, 
140  Ind.  213;  Fisher  v.  Johnson,  5  Ind.  492; 
Noyes  v.  Kramer,  54  Iowa  22;  Boyd  v.  Martin, 
9  Heisk.  (Tenn.)  382 ;  Williams  v.  Kinney,  43 
Hun  (N.  Y.)  8;  Phillips  v.  Kimmons,  94  Tenn. 
568  ;  Johnson  v.  Cantrill,  92  Ky.  59. 

Lack  of  Notice  —  No  Bar. —  The  fact  that  the 
wife  had  no  notice  of  vendor's  lien  does  not 
protect  her  inchoate  dower  interest  against  the 
same.    Grimes  v.  Grimes,  141  Ind.  480. 

Marrying  After  Conveyance.  —  Nor  does  the 
fact  of  her  marrying  after  conveyance  avail. 
Grimes  v.  Grimes,  141  Ind.  480. 

2.  Volunteers  Need  Not  Have  Notice  —  Ala- 
bama.—  Burch  v.  Carter,  44  Ala.  115;  Pylant 


v.  Reeves,  53  Ala.  132;  Carver  v.  Eads,  65  Ala. 
190. 

Arkansas.  —  Swan  v.  Benson,  31  Ark.  728. 
Illinois.  —  Harshbarger  v.  Foreman,  81  111. 
364- 

Indiana.  —  Higgins  v.  Kendall,  73  Ind.  522 ; 
Dwenger  v.  Branigan,  95  Ind.  221. 

Maryland.  —  Christopher  v.  Christopher,  64 
Md.  583. 

Mississippi.  —  Upshaw  v.  Hargrove,  6  Smed. 
&  M.  (Miss.)  292 ;  Parker  v.  Foy,  43  Miss. 
260;  Tucker  v.  Hadley,  52  Miss.  414;  McLain 
v.  Thompson,  52  Miss.  418. 

Texas.  —  Bailey  v.  Tindall,  59  Tex.  540. 
England.  —  Frail  v.  Ellis,  16  Beav.  350. 

3.  Assignee  in  Insolvency  or  Bankruptcy.  — 
Bowles  v.  Rogers,  6  Ves.  Jr.  95,  note ;  Bayley  v. 
Greenleaf,  7  Wheat.  (U.  S.)  46 ;  Walker  v.  Mil- 
ler, 11  Ala.  1067;  Phelps  v.  Curts,  80  111.  109; 
Hardin  v.  Osborne,  94  111.  571  ;  Exchange,  etc., 
Bank  v.  Stone,  80  Ky.  109;  Walton  v.  Har- 
groves,  42  Miss.  18,  97  Am.  Dec.  429;  Corlies 
v.  Howland,  26  N.  J.  Eq.  311;  Shirley  v.  Con- 
gress Steam  Sugar  Refinery  Co.,  2  Edw.  (N, 
Y.  1  505  ;  Brown  v.  Vanlier,  7  Humph.  (Tenn.) 
2^9 ;  Bailey  v.  Tindall,  59  Tex.  540. 

In  Iowa  it  appears  that  under  the  statutes 
the  vendor's  lien  existing  only  in  parol  would 
not  prevail  with  the  purchaser's  general  assign- 
ment for  the  benefit  of  creditors.  Prouty  v. 
Clark,  73  Iowa  55.  For  modification  of  the 
doctrine  supported  by  the  above  case,  see  also 
Butterfield  v.  Okie,  36  N.  J.  Eq.  482;  Wert  v. 
Naylor,  93  Ind.  431. 

4.  Lien  Not  Affected  by  Coverture,  —  Chilton 
v.  Braiden,  2  Black  (U.  S.)  458 ;  Snodgrass  v. 
Hyder,  95  Tenn.  568 ;  Utermehle  v.  McGreal,  1 
App.  Cas.  (D.  C.)  359. 

Before  the  statutes  were  enacted  enlarging 
the  status  of  femes  covert  it  sometimes  hap- 
pened that  a  married  woman  would  contract  for 
the  purchase  of  land  and  enter  in  possession  of 
the  same,  and  upon  proceedings  to  enforce  the 
vendor's  lien  for  the  unpaid  purchase  price  set 
up  her  coverture  in  bar.  It  was  very  generally 
held  that  the  plea  was  no  answer,  and  she 
would  not  be  allowed  to  procure  the  land  and 
retain  the  fruit  of  her  deception  without  paying 
for  it.    Crampton  v.  Prince,  83  Ala.  246. 

5.  Purchasers  with  Notice  —  Alabama.  — 
Woodall  v.  Kelly,  85  Ala.  368. 

Arkansas.  —  Hamilton  v.  Fowlkes,  16  Ark. 
34c;  Swan  v.  Benson,  31  Ark.  728;  Chapman 
v.  Liggett,  41  Ark.  292. 

Connecticut.  —  Watson  v.  Wells,  5  Conn.  468  ; 
Meijrs  v.  Dimock,  6  Conn.  458. 

California.  —  Pell  v.  McElroy,  36  Cal.  268. 
Kentucky.  —  Thornton  v.  Knox,  6  B.  Mon. 

(Ky.)  74- 
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paid  a  valuable  consideration,  whether  he  be  a  purchaser  or  incumbrancer 
under  the  first  vendee.1  It  is  available  against  a  purchaser  even  for  value  of 
the  equitable  title  whether  with  or  without  notice.2 

The  Notice  Which  Is  Sufficient  to  affect  a  subsequent  purchaser  is,  as  a  general 
rule,  any  circumstance  which  would  suggest  to  an  ordinarily  prudent  and 
reasonable  man  an  inquiry;3  and  where  the  law  imposes  such  duty  the  part}7 
on  whom  it  rests  is  charged  with  the  knowledge  of  all  things  which  such 
inquiry  would  reveal.4 


Illinois.  —  McLaurie  v.  Thomas,  39  111.  291; 
Beai  v.  Harrington,  116  111.  113;  Koch  v.  Roth, 
150  111.  212. 

Indiana.  —  Amory  v.  Reilly,  9  Ind.  490  ;  Mei- 
ritt  v.  Wells,  18  Ind.  171  ;  Thorn  v.  Wilson,  27 
Ind.  370;  Strohm  v.  Good,  113  Ind.  93. 

Iowa.  —  Grapengether  v.  Fejervary,  9  Iowa 
163. 

Maryland. -—  Christopher  v.  Christopher,  64 
Md.  583. 

Missouri.  —  Marsh  v.  Turner,  4  Mo.  253; 
Thomas  v.  Bridges,  73  Mo.  530. 

New  Jersey.  —  Graves  v.  Coutant,  31  N.  J. 
Eq.  763- 

New  York.  —  Maroney  v.  Boyle,  141  N.  Y. 
462. 

Ohio.  —  Whetsel  v.  Roberts,  31  Ohio  St.  503; 
Neil  v.  Kinney,  11  Ohio  St.  58. 

Tennessee.  —  Lincoln  v.  Purcell,  2  Head 
(Tenn.)  143. 

Texas.  —  Autrey  v.  Whitmore,  31  Tex.  627. 

Analogous  to  Purchasing  with  Notice  of  a  Trust. 
—  As  one  who  purchases  a  trust  property  with 
notice  of  the  trust  takes  subject  thereto,  he  who 
purchases  land  impressed  with  the  vendor's  lien 
is  bound  thereby  even  though  he  may  have  paid 
valuable  consideration.  The  lien  prevails 
against  all  succeeding  to  the  estate  of  the 
vendor  other  than  a  bona  -fide  purchaser  for 
value  and  without  notice.  White  v.  Simpson, 
107  Ala.  386. 

An  Infirmity  of  Title. —  The  vendor's  lien  has 
been  described  to  be  an  infirmity  of  title  to 
which  even  the  homestead  exemption  by  statute 
(Code,  §  2509)  is  rendered  subordinate.  White 
v.  Simpson,  107  Ala.  386. 

1.  Mackreth  v.  Symmons,  15  Ves.  Jr.  329. 

2.  Purchaser  of  Equitable  Title. —  It  is  well 
settled  that  the  grantee  of  the  equitable  title 
of  land  takes  subject  to  the  equitable  lien 
against  the  same  although  without  knowledge 
that  the  land  is  charged  with  such  purchase- 
money  lien.  The  equities  being  equal,  the 
maxim  "  First  in  time,  first  in  right,"  applies 
even  though  the  latter  purchaser  paid  value  and 
had  no  notice.  Wilson  v.  Morrell,  5  Wash.  654; 
Walton  v.  Hargroves,  42  Miss.  18;  Butler  v. 
Douglass,  1  McCrary  (U.  S.)  630. 

If,  however,  the  equity  of  the  purchaser,  al- 
though later  in  time,  is  superior  in  merit  to  that 
of  the  vendor  it  will  be  preferred.  Hume  v, 
Dixon,  37  Ohio  St.  66. 

8.  As  to  what  constitutes  notice,  see  an  in- 
teresting discussion  in  the  English  case  Kettle- 
well  v.  Watson,  21  Ch.  D.  685,  and  on  appenl 
26  Ch.  D.  501.  And  see  generally  the  title 
Notice,  vol.  21,  p.  580. 

Kemaining  in  Possession. —  The  fact  that  the 
original  vendor  remains  in  open  possession  puts 
the  whole  world  on  notice  ns  to  his  right  in 
the  land,  and  will  be  of  much  importance  in 


constituting  notice.  This  though  the  deed  re- 
cited the  consideration  paid.  Coppage  v.  Mur- 
phy, 68  S.  W.  Rep.  416,  24  Ky.  L.  Rep.  257 ; 
Hamilton  v.  Fowlkes,  16  Ark.  340;  Pell  v. 
McElroy,  36  Cal.  268. 
Deed  Showing  on  Pace  Purchase  Money  Unpaid. 

—  Should  the  deed  recite  that  the  land  it  con- 
veys is  sold  on  a  credit  basis,  it  has  been  re- 
garded as  sufficient  notice  to  subsequent  pur- 
chasers that  such  recital  on  record  is  sufficient 
to  put  a  reasonable  and  prudent  man  on  inquiry 
as  to  whether  the  purchase  money  has  been 
paid.  Cordova  v.  Hood,  17  Wall.  (U.  S.)  1  ; 
Champion  v.  Brown,  6  Johns.  Ch.  (N.  Y.)  398  ; 
Williamson  v.  Brown,  15  N.  Y.  354;  Kilpatrick 
v.  Kilpatrick,  23  Miss.  124;  Woodward  v. 
Woodward,  7  B.  Mon.  (Ky.)  116;  Neel  v. 
Prickett,  12  Tex.  137;  McAlpine  v.  Burnett, 
23  Tex.  649. 

Where  such  recital  exists  it  is  held  sufficient 
to  constitute  constructive  notice  of  the  lien  of 
the  vendor,  and  the  vendor  may  claim  even 
though  the  deed  does  not  attempt  to  reserve  the 
lien.     Keith  v.  Wolf,  5  Bush  (Ky.)  646. 

Knowledge  that  Purchase  Money  Is  Unpaid.  — 
Harshbarger  v.  Foreman,  81  111.  364;  Baum  v. 
Grigsby,  21  Cal.  176;  Manly  v.  Srason,  21  Vt. 
271.  In  this  case  the  decision  was  rendered 
before  the  statute  abolishing  the  lien. 

Knowledge  of  Some  Claim  for  Purchase  Money. 

—  The  lien  will  prevail  against  one  who  takes 
a  conveyance  from  the  vendee  with  the  knowl- 
edge of  the  existence  of  a  claim  for  the  pur- 
chase money.  Maroney  v.  Boyle,  141  N.  Y. 
462. 

ll  is  not  necessary  that  the  purchaser  should 
know  that  the  debt  for  the  purchase  money 
constitutes  a  lien.  Brinkerhoff  v.  Vansciven,  4 
N.  J.  Eq.  251. 

4.  Knowledge  and  the  means  of  knowledge 
are  in  this  connection  deemed  of  equal  effect, 
and  the  duty  of  inquiry  and  the  fruit  of  such 
inquiry  are  considered  of  equal  obligation. 
Cordova  v.  Hood,  17  Wall.  (U.  S.)  1;  Rosette 
v.  Wynn,  73  Ala.  146 ;  Hopkins  v.  Garrard,  7 
B.  Mon.  (Ky.)  312;  Autrey  v.  Whitmore,  31 
Tex.  623. 

Constructive  Notice,  What  Is  Not. —  The  mere 
delivery  of  a  warranty  deed  by  the  vendor  to  a 
loaning  company  from  which  his  vendee  is 
about  to  obtain  a  loan  on  the  land  conveyed 
does  not  constitute  constructive  notice  of,  nor 
charge  the  company  with  notice  of,  the  equity 
claimed  by  the  vendor  in  the  land,  if  his  pur- 
chase money  has  not!  been  paid.  Franklin  v. 
McDonald.  163  111.  T30. 

Unsatisfied  Mortgage  on  Record.  —  One  who 
purchases  an  interest  in  land,  there  being  at 
the  time  on  record  an  unsatisfied  mortgage 
;.dven  to  secure  a  note  executed  by  such  per- 
son's vendor  to  the  original  vendor  for  purchase 
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Actual  Knowledge  a  fortiori  binds  the  purchaser.1  The  notice,  however,  must 
be  fully  proved,  and  the  evidence  in  support  thereof  must  not  be  vague  but 
of  such  a  clear  and  persuasive  character  as  to  show  that  the  means  of  knowl- 
edge of  the  vendor's  equities  were  within  the  power  of  the  purchaser  had  he 
cared  to  reduce  the  means  to  knowledge.8 

(3)  Purchasers  for  Value  and  Without  Notice.  —  It  seems  to  be  well  estab- 
lished that  the  lien  is  not  enforceable  against  nor  does  it  extend  to  a  subse- 
quent purchaser  in  good  faith  for  value  without  notice  of  the  purchase  money 
being  unpaid.3    Though  it  will  be  raised  by  implication  of  equity  in  favor  of 


money,  is  held  to  have  notice  of  the  lien  of 
said  land.     Truss  v.  Miller,  116  Ala.  494. 

Persons  Other  than  Mortgagor  Residing  on  the 
Land.  —  The  mere  fact  that  a  person  other  than 
the  mortgagor  resides  on  the  land,  such  person 
having  a  lien  at  the  time  of  the  loan  and  the 
execution  of  the  mortgage,  is  not  sufficient  to 
charge  the  mortgagee  with  notice  that  such 
person  claims  a  vendor's  lien  under  the  alleged 
transfer  from  her  husband  of  the  purchase- 
money  notes  executed  by  the  mortgagor  of  the 
said  land.     Munn  v.  Achey,  110  Ala.  628. 

Duty  to  Inquire  Directly.  —  Where  there  is 
a  mortgage  on  the  land  on  which  the  lien  is 
claimed,  and  the  mortgagor  is  interested  ad- 
versely to  the  vendor,  a  bona  fide  purchaser 
is  charged  with  the  duty  of  inquiring  directly 
of  the  vendor  if  there  be  a  lien  upon  the  land, 
and  the  mere  inquiry  of  the  vendor  will  not 
be  sufficient  to  entitle  him  to  protection  of  the 
bona  fide  purchaser  without  notice,  where  he 
had  notice  that  the  mortgagor  has  failed  for  at 
least  part  of  the  purchase  money.  Overall  v. 
Taylor,  99  Ala.  12. 

Notice  to  One  Partner. —  Where  land  is  pur- 
chased by  a  partner  having  notice  of  the  non- 
payment of  the  purchase  money,  the  land  being 
purchased  for  the  benefit  of  the  firm,  which 
member  is  chargeable  with  such  notice  of  the 
nonpayment  of  the  purchase  money,  one  of  the 
firm  who  subsequently  acquires  the  land  as  his 
individual  property  cannot  claim  protection 
from  the  vendor's  lien  as  to  a  bona  fide  pur- 
chaser.    Overall  v.  Taylor,  99  Ala.  12. 

Fraud  of  Agent.  —  Where  the  agent  of  a  loan- 
ing company  and  the  owner  of  the  homestead 
arrange  collusively  and  in  fraud  of  the  com- 
pany to  discount  the  notes  for  deferred  pay- 
ment with  the  loaning  company  on  the  faith 
and  security  of  the  vendor's  lien,  resulting 
notice  is  not  imputable  to  the  company  itself, 
and  in  such  case  the  company  is  entitled  to 
rely  on  the  lien.  Western  Mortg.,  etc.,  Co.  v. 
Ganzer,  (C.  C.  A.)  63  Fed.  Rep.  647- 

Notice  to  President  of  Bank.  —  A  bank  acquir- 
ing land  from  its  president,  who  held  the  land 
under  deed  reciting  full  payment  of  the  pur- 
chase money,  the  bank  having  no  actual  knowl- 
edge that  the  purchase  money  was  not  in  fact 
paid,  is  not  charged  with  constructive  notice 
thereof,  nor  divested  of  its  character  as  an 
innocent  purchaser  for  value,  by  the  mere  fact 
that  the  president  himself  knew  that  the  same 
was  not  paid.  Sheffield  First  Nat.  Bank  v. 
Tompkins,  (C.  C.  A.)  57  Fed.  Rep.  20. 

A  conversation  by  a  vendor  'with  the  debtor 
of  a  bank,  in  which  the  former  said  he  was 
willing  to  convey  a  half  interest  in  certain  land 
to  the  president  of  the  bank  with  the  under- 
standing that  said  president  was  to  deed  the 


whole  interest  to  the  bank,  and  that  the  bank 
or  its  president  was  to  pay  him  by  giving  him 
credit  on  the  notes  then  running  against  him 
in  the  bank,  does  not  amount  to  notice  to 
debtor  that  the  vendor  intended  to  retain  his 
lien,  but  rather  imports  notice  that  no  such  lien 
was  to  be  retained.  Sheffield  First  Nat.  Bank 
v.  Tompkins,  (C.  C.  A.)  57  Fed.  Rep.  20. 

1.  Actual  Knowledge.  —  Koch  v.  Roth,  150 
111.  212;  Martin  v.  Schichtl,  60  Ark.  595. 

Where  a  subsequent  mortgagor  has  actual 
notice  of  the  lien  he  is  bound  thereby  whether 
the  deed  to  the  grantee  be  regarded  or  not. 
Martin  v.  Schichtl,  60  Ark.  595. 

Assuming  Risk  of  Enforcement.  —  The  pur- 
chaser of  the  vendor's  lien  note  was  informed 
before  his  purchase  of  a  defect  in  the  title 
to  the  land,  but  was  told  that  the  vendee  knew 
of  it  when  he  executed  the  note.  It  was  held 
that  having  taken  the  note  on  such  information 
it  devolved  on  him  to  establish  it  as  a  fact. 
He  assumed  a  risk  and  he  must  make  his  un- 
derstanding good.     Twohig  v.  Brown,  85  Tex. 

Knowledge  of  Part  Unpaid.  —  What  applies  to 
the  whole  applies  to  the  part.  A  subpurchaser 
of  land  who  knows  that  a  part  of  the  purchase 
money  is  unpaid  is  put  on  inquiry  as  to  the 
existence  of  a  vendor's  lien,  and  is  chargeable 
with  notice  of  the  equity.  Overall  v.  Taylor, 
99  Ala.  12. 

2.  Proof  of  Knowledge.  —  Harshbarger  v.  Fore- 
man, 81  111.  364. 

As  to  what  must  be  alleged  in  the  answer  by 
the  purchaser  relying  upon  want  of  notice  as 
defense,  see  Wells  v.  Morrow,  38  Ala.  125  ; 
Buford  v.  McCormick,  57  Ala.  428;  Pearce  v. 
Foreman,  29  Ark.  563. 

3.  Purchaser  for  Value  and  Without  Notice  — 
England.  —  Kettlewell  v.  Watson,  26  Ch.  D. 
Soi. 

United  States.  —  Bayley  v.  Greenleaf,  7 
Wheat.  (U.  S.)  46. 

Alabama.  —  Dugger  v.  Tayloe,  60  Ala.  504  ; 
Barclift  v.  Lillie,  82  Ala.  319;  Houston  v.  Stan- 
ton, 11  Ala.  412;  Hertzfeld  v.  Bailey,  103  Ala. 
473;  Knight  v.  Knight,  113  Ala.  597;  Truss  v. 
Miller,  116  Ala.  494;  Munn  v.  Achey,  110  Ala. 
628. 

Arkansas.  —  Scott  v.  Orbison,  21  Ark.  202; 
Martin  v.  Schichtl,  60  Ark.  595. 

Illinois.  —  Putnam  v.  Dobbins,  38  111.  394 ; 
Koch  v.  Roth,  150  111.  212;  Franklin  v.  Mc- 
Donald, 163  111.  139. 

Indiana.  —  Higgins  v.  Kendall,  73  Ind.  522. 
Iowa.  —  Dean  v.  Scott,  67  Iowa  233. 
Maryland.  —  Dance  v.  Dance,  56  Md.  433 ; 
Schwarz  v.  Stein,  29  Md.  112;  Maryland  Land, 
etc.,  Assoc.  v.  Moore,  80  Md.  102. 

Minnesota.  —  Bang  v.  Brett,  62  Minn.  4. 
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the  vendor  whose  equity  is  equal  to  a  subsequent  equity,  it  will  not  extend 
to  such  subsequent  equity  when  clothed  with  the  legal  advantage.1  The 
policy  of  the  lien  is  the  protection  of  the  defrauded  vendor,  but  it  does  not 
reach  out  so  far  as  to  operate  a  destruction  of  the  equities  of  a  third  person 
who  has  acquired  a  vested  interest  in  the  land,  in  good  faith,  for  value,  and  in 
ignorance  of  the  secret  interest  of  the  unpaid  vendor.8 

(4)  Creditors.  —  There  is  much  diversity  of  opinion  as  to  whether  the 
implied  lien  will  be  a  charge  on  the  land  as  against  creditors  who  have  acquired 
judgment  liens  against  the  vendee's  estate  for  valuable  consideration  and 
without  notice.3  In  some  jurisdictions  the  preference  is  awarded  in  favor  of 
the  vendor's  lien,4  and  in  others  the  lien  is  subordinated  to  the  subsequent 


Mississippi. — -Boon  v.  Barnes,  23  Miss.  136; 
Walton  v.  Hargroves,  42  Miss.  18. 

Missouri.  —  Moeller  v.  Holthaus,  12  Mo. 
App.  526. 

New  Jersey.  —  Traphagen  v.  Hand,  36  N.  J. 
Eq.  384. 

Ohio.  —  Campbell  v.  Sidwell,  61  Ohio  St. 
179;  Coggshall  v.  Marine  Bank  Co.,  63  Ohio 
St.  88. 

Tennessee.  —  Lincoln  v.  Purcell,  2  Head 
(Tenn.)  143. 

Texas.  —  Arledge  v.'  Hail,  54  Tex.  398  ;  Two- 
hig  v.  Brown,  85  Tex.  51  ;  Taylor  v.  Callaway, 
7  Tex.  Civ.  App.  461 ;  Moran  v.  Wheeler,  87 
Tex.  179. 

Lien  Enforced  Though  Partial  Failure  of  Title. 

—  The  holder  of  a  vendor's  lien  note  taken  for 
value  before  maturity  can  subject  the  land 
even  where  there  is  a  partial  failure  of  title, 
that  is,  a  failure  of  title  to  part  of  land,  unless 
he  had  notice  of  such  defect  at  the  time  of 
obtaining  such  note.  Twohig  v.  Brown,  85 
Tex.  51. 

It  was  once  held  in  Ohio  that  a  vendor's 
lien  for  unpaid  purchase  money  was  paramount 
to  a  judgment  recovered  against  the  vendee  on 
debts  contracted  by  him  after  his  deed  had 
been  placed  on  record,  though  the  creditors 
were  without  notice  of  the  lien,  and  this  prior- 
ity was  not  affected  by  the  levy  on  the  land  of 
execution  issued  on  the  judgment.  Miller  v. 
Albright,  60  Ohio  St.  48.  But  see  Campbell  v. 
Sidwell,  61  Ohio  St.  179;  Coggshall  v.  Marine 
Bank  Co.,  63  Ohio  St.  88. 

The  Legal  and  Equitable  Title  being  of  record 
in  the  vendee,  a  bona  fide  purchaser  from  him 
who  has  paid  value  without  notice  of  any  secret 
equity  of  the  vendor  will  be  protected  against 
the  prejudicial  assertion  of  such  secret  interest. 
The  lien  is  thus  unlike  a  mortgage  or  any  lien 
created  by  statute  or  express  contract.  Moshier 
v.  Meek,  80  111.  79;  Woody  v.  Fislar,  55  Ind. 
592. 

1.  Bayley  v.  Greenleaf,  7  Wheat.  (U.  S.)  46. 

2.  The  Policy  of  the  Law  is  at  once  the  pro- 
tection of  creditors  and  as  ancillary  thereto 
the  maintenance  of  the  practicability  of  the 
registry  system.  Where  the  vendor  has  not 
asserted  his  lien,  and  in  the  meantime  the 
vendee  has  disposed  of  the  land  for  value  to  a 
bona  fide  purchaser  without  notice,  the  latter 
will  be  protected  and  will  be  supported  in  his 
reliance  on  the  record  which  shows  all  title  in 
the  vendee.  Allen  v.  Loring,  34  Iowa  499 ; 
Swan  v.  Benson,  31  Ark.  728. 

Rely  on  Record.  —  In  general  the  courts  favor 
supporting  the  conduct  of  a  purchaser  for  value 


without  notice,  etc.,  who  has  relied  on  the 
record  according  to  which  all  title  is  in  the 
vendee.  Boynton  v.  Haggart,  (C.  C.  A.)  120 
Fed.  Rep.  819. 

Deed  Reciting  Cash  Consideration. —  The  pur- 
chaser will  be  protected  where  he  is  shielded 
with  the  protection  the  law  throws  around  an 
innocent  purchaser  for  value.  So  where  he 
has  no  notice  of  a  previous  equity  his  position 
is  paramount  in  equity.  Thus  where  a  deed 
recites  that  the  consideration  is  all  cash,  and 
notes  are  given  for  part  of  the  purchase  money, 
no  lien  being  reserved  in  deed  or  notes,  and 
neither  indicating  that  notes  were  given  for 
land,  one  who  subsequently  acquires  the  land 
without  notice  of  such  notes  takes  it  dis- 
charged, so  far  as  he  is  concerned,  of  any 
equity  in  favor  of  the  holder  thereof.  Taylor 
v.  Callaway,  7  Tex.  Civ.  App.  461.  And  see 
Kettlewell  v.  Watson,  21  Ch.  D.  685,  on  appeal 
26  Ch.  D.  501,  holding  that  the  lien  does  not 
prevail  against  one  without  notice,  who  takes 
an  incumbrance  on  land,  an  interest  therein,  or 
a  conveyance  thereof,  in  good  faith  on  valuable 
consideration. 

3.  Conflict  of  Opinion  as  to  Judgment  Creditors 
of  Vendee.  —  See  Poe  v.  Paxton,  26  W.  Va.  607. 

4.  Vendor's  Lien  Preferred  to  Judgment  Lien 
—  Alabama.  —  Dickerson  v.  Carroll,  76  Ala.  377. 

Indiana.  —  Wessmore  v.  Stephens,  83  Ind. 
524- 

Mississippi.  —  Jenkins  v.  Bodley,  Smed.  &  M. 
Ch.  (Miss.)  338;  Parker  v.  Kelly,  10  Smed.  & 
M.  (Miss.)  184;  Walton  v.  Hargroves,  42  Miss. 
18;  Tucker  v.  Hadley,  52  Miss.  414;  Lissa  v. 
Posey,  64  Miss.  352. 

New  York.  —  Lamberton  v.  Van  Voorhis,  15 
Hun  (N.  Y.)  336. 

Ohio.  — ■  Formerly  the  rule  stated  in  the  text 
obtained  in  Ohio.  Williams  v.  Roberts,  5  Ohio 
36;  Boos  v.  Swing,  17  Ohio  ' 500;  Miller  v. 
Albright,  60  Ohio  St.  48.  But  the  doctrine  of 
these  cases  has  since  been  overruled.  See  the 
Ohio  cases  cited  in  the  next  following  note. 

Tennessee.  —  Bowman  v.  Faw,  5  Lea  (Tenn.) 
472;  Fain  v.  Inman,  6  Heisk.  (Tenn.)  5. 

In  Texas  a  judgment  creditor  who  purchases 
at  an  execution  sale,  and  has  the  amount  of 
his  bid  credited  on  the  execution,  may  be  con- 
sidered a  bona  fide  purchaser.  Wallace  v. 
Campbell,  54  Tex.  87 ;  Bailey  v.  Tindall,  59 
Tex.  540  ;  Ayres  v.  Duprey,  27  Tex.  606,  86  Am. 
Dec.  657,  showing  that  it  is  an  exception  to 
the  general  rule. 

Vendor's  Lien  Preferred  to  Lien  of  Subsequent 
Attachment. —  Chapman  v.  Chapman,  55  Ark. 
542- 
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judgment  lien  or  to  attaching  creditors  of  the  vendee  without  notice.* 
In  some  jurisdictions  it  has  been  held  that  the  lien  cannot  prevail  against 
creditors  of  the  vendee  who  subsequently  acquire  liens  on  the  estate  with  or 
without  notice  by  judgment  or  otherwise  before  a  bill  has  been  filed  by  the 
vendor  to  enforce  his  lien,  and  on  the  principle  that  although  the  equity 
relates  to  the  time  of  the  conveyance  it  does  not  crystallize  into  a  specific 
lien  on  the  property  until  the  bill  be  filed  to  enforce  it.2  There  are  other 
cases,  however,  which  hold  to  the  contrary.3  The  authorities  preferring  the 
vendor's  lien  to  the  subsequent  judgment  lien  rest  on  the  ground  that  the 
general  judgment  lien  of  judgment  does  not  confer  a  right  of  property  in  the 
land  itself,  but  simply  places  the  judgment  creditor  in  the  shoes  of  his  debtor 
so  that  he  takes  the  property  cum  onere;  4  it  will,  therefore,  be  subject  to 
the  vendor's  lien. 

c.  Conflict  of  Laws.  —  The  lien  of  the  vendor  is,  of  course,  enforceable 
in  a  state  whose  jurisdiction  recognizes  its  doctrine.  Nor  is  any  difficulty 
encountered  in  the  courts  of  the  federal  system,  whose  uniform  rule  regulates 
their  consideration  of  the  lien  in  harmony  with  the  jurisprudence  of  the  state 
in  which  suit  is  brought  and  the  land  lies.5  It  may  happen,  however,  that  in 
a  proceeding  to  enforce  the  vendor's  lien  a  decree  may  be  granted  in  which  is 
embodied,  in  addition  to  the  provision  for  the  sale  of  the  land,  a  reservation 
for  a  deficiency  judgment  or  for  a  general  judgment.  When  such  decree  is 
obtained  and  is  valid  where  rendered,  the  courts  of  another  state  will  respect 
and  give  full  faith  and  credit  to  that  decree  in  such  judicial  proceedings,  even 
though  it  be  in  pursuance  of  the  enforcement  of  a  lien  which  by  its  laws  is 
not  recognized  or  is  even  expressly  abolished.0  When  the  vendor  has  died 
and  the  land  on  which  his  lien  exists  is  in  another  state  or  jurisdiction  the 
laws  of  his  domicile  and  not  of  the  state  where  the  land  is  situated  determine 
who  are  the  next  of  kin  or  personal  representatives  by  whom  the  lien  shall 
be  enforced.7 

d.  Defenses.  —  In  general  the  purchaser  may  defend  on  any  ground 
competent  to  constitute  a  meritorious  defense.  He  may  set  up  not  only 
payment  8  but  the  discharge  or  loss  of  the  lien  by  way  of  waiver  or  estoppel 
of  the  vendor  to  assert  the  lien,9  and  in  addition  has  a  right  to  rely  on  any 
defense  available  in  an  action  of  assumpsit  for  the  purchase  money  claim 
provided  they  be  meritorious  defenses.10    When  the  defense  is  made  on  the 

1.  Judgment  Lien  Preferred  to  Vendor's  Lien  —  3.  Senter  v.  Lambeth,  59  Tex.  259,  in  which 
United  States.  —  Bayley  v.  Greenleaf,  7  Wheat.  it  was  decided  that  the  lien  is  superior  to  the 
(U.  S.)  46.  equity  of  a  purchaser  under  a  judgment  sale, 

Iozva.  —  Allen  v.  Loring,  34  Iowa  499  ;  Cutler  having  notice  at  the  time  of  purchase  though 

v.  Ammon,  65  Iowa  281.  not  at  the  time  when  the  judgment  lien  attached. 

New  York.  —  Robinson  v.  Williams,  22  N.  Y.  4.  Holloway  v.  Ellis,  25  Miss.  103;  Walton 

380;  Cook  v.  Banker,  50  N.  Y.  655.  v     Hargroves,    42    Miss.    18;    Patterson  v. 

Ohio.  —  Mutual   Aid   Bldg.,   etc.,   Assoc.  v.  Johnston,  7  Ohio  (pt.  i.)  226. 

Gashe,  56  Ohio  St.' 273;  Campbell  v.  Sidwell,  5.  Fisher   v.    Shropshire,    147    U.    S.  139; 

61  Ohio  St.  179;  Coggshall  v.  Marine  Bank  Co.,  Slide,  etc.,  Gold  Mines  v.  Seymour,  153  U.  S. 

63  Ohio  St.  88.  517.     See  also  Cordova  v.  Hood,  17  Wall.  (U. 

Tennessee.  —  Gann    v.    Chester,    5    Yerg.  S.)  1;  Roller  v.  Holly,  176  U.  S.  398. 

(Tenn.)  205.  6.  Deficiency  Judgment  Enforced  in  Another 

Virginia.  —  Smith  v.  Wortham,  82  Va.  937.  State. —  Tomkins  v.  Cooper,  97  Ga.  631. 

West  Virginia.  —  Poe  v.  Paxton,  26  W.  Va.  7.  Next  of  Kin  Determined  by  Law  of  Domicil. 

607.  — McGhee  v.  Alexander,  104  Ala.  116. 

Attaching  Creditors. —  The  lien  not  to  prevail  8.  Payment  as  Defense. —  Yancey  v.  People's 

against  rights  of  subsequent  attaching  creditors  Bank,  101  Mo.  App.  605. 

of  the  vendee  without  notice.     Porter  v.  Du-  9.  See  infra,  this  section,  10.  Waiver  of  Lien. 

buque,  20  Iowa  440 ;  Allen  v.  Loring,  34  Iowa  10.  Any  Defense  Available  in   Assumpsit.  — 

499  ;  Adams  v.  Buchanan,  49  Mo.  64.  Sims  v.  National  Commercial  Bank,   73  Ala. 

2.  Judgment  Rendered  Before  Bill   Filed  to  248. 

Enforce  Vendor's  Lien. —  Green  v.   Demoss,    10  Married  Woman.  —  Where  a  married  woman 

Humph.  (Tenn.)  376;  Ellis  v.  Temple,  4  Coldv.  cives  her  note  for  the  purchase  price  of  land, 

(Tenn.)  315;  Cutler  v.  Ammon,  65  Iowa  281  ;  whilst  her  coverture  may  be  a  complete  bar  to 

Prouty  v.  Clark,  73  Iowa  55.  m  action  at  law  on  the  note,  it  is  no  answer 
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ground  of  being  a  sub-purchaser  it  must  appear  that  the  purchase  was  made 
from  one  in  actual  or  constructive  possession  claiming  to  be  seized  of  the 
legal  title  and  that  the  purchase  was  made  in  good  faith,  for  value  and  with- 
out notice.1  It  has  been  held  that  whereas  possession  of  land  under  an 
executory  contract  of  purchase  is  not  adverse  in  the  absence  of  a  clear  repudi- 
ation of  allegiance  brought  to  the  notice  of  the  vendor  until  the  terms  of  the 
purchase  have  been  fully  complied  with,  yet  possession  under  an  executed  con- 
veyance is  adverse  from  the  delivery  of  the  paper  purporting  to  convey  the 
title  although  the  vendor's  lien  may  exist  for  the  unpaid  purchase  money.2 
But  the  relation  of  the  vendor  and  the  purchaser  under  conveyance  and  before 
the  full  payment  of  the  purchase  money  is  analogous  to  the  relation  subsisting 
between  the  vendor  and  the  vendee  in  possession  under  an  executory  contract.3 
It  is  further  the  general  rule  that  the  vendee  or  party  in  possession  under  him 
cannot  deny  the  title  of  the  vendor  when  he  proceeds  to  enforce  his  lien  for 
the  purchase  money.4 

e.  Statute  of  Limitations.  —  In  some  jurisdictions  it  has  been  decided 
that  the  lien  being  in  the  nature  of  a  trust  continues,  and  even  though  the 
action  on  the  debt  is  barred  by  limitation  that  the  lien  may  still  be  enforced,5 
but  in  other  jurisdictions  it  is  held  that  the  lien  being  merely  a  security  raised 
by  implication  in  equity  to  assist  the  vendor  in  realizing  his  claim  is  merely 
an  incident  thereof  and  stands  or  falls  with  its  principal,  and  the  debt  being 
barred  the  lien  is  also  extinguished.6  It  has  been  held  as  a  corollary  to  the 
proposition  that  the  lien  is  an  incident  to  the  debt,  that  when  the  debt  was 


to  a  bill  in  equity  to  enforce  the  lien.    "  It  is 

as  unconscionable  for  a  married  woman  to  get 
the  land  of  another  and  keep  it  without  paying 
the  purchase  money  as  for  one  sui  juris  to  do 
the  same  thing."  Crampton  v.  Prince,  83  Ala. 
246. 

Nonage  Not  a  Defense.  —  Kelly  v.  Karsner,  81 
Ala.  500. 

Tender  as  Defense. —  Twohig  v.  Brown,  85 
Tex.  51.  See  generally  the  title  Tender,  vol. 
28,  p.  1. 

Fraud  as  Defense.  —  Redgrave  v.  Hurd,  20  Ch. 
D.  I ;  Vice  v.  Littlejohn,  116  Ala.  276. 

Abatement  of  Purchase  Price. —  The  defendant 
in  an  action  to  enforce  the  lien  is  entitled  to  an 
abatement  of  the  purchase  price  of  the  land 
conveyed  in  a  deed,  that  had  not  come  into  his 
possession,  and  to  which  the  vendor  had  no 
title  at  time  of  conveyance.  Dykes  v.  Bottoms. 
101  Ala.  390.  But  see  Bottoms  v.  Dykes,  102 
Ala.  482.  As  to  right  of  abatement  when  the 
defense  is  that  the  deed  did  not  include  certain 
lands,  see  Moore  v.  Lee,  105  Ala.  435.  See 
also  Skinner  v.  Walker,  98  Ky.  729. 

Making  Title  Before  Suit. —  It  is  no  defense  to 
a  bill  to  enforce  a  vendor's  lien  that  the  title 
was  defective  at  the  time  of  the  contract,  when 
it  is  shown  that  a  good  title  was  tendered  or 
could  have  been  made  before  the  filing  of  suit. 
Coleman  v.  Dacatur  First  Nat.  Bank,  115  Ala. 
307- 

No  Equity  in  Bill, —  The  bill  is  without  equity, 
and  this  is  a  good  defense,  where  the  com- 
plainant's intestate,  being  without  title,  was 
unable  to  convey  title  to  the  vendee,  and  the 
enforcement  of  the  payment  of  his  notes  by 
sale  of  the  land  would  preclude  the  last  pur- 
chaser from  all  defense  to  any  action  brought 
against  him  to  enforce  his  personal  liability  on 
his  notes  for  the  purchase  money,  which  he 
would  be  subject  to  if  the  proceeds  of  sale 


under  decree  were  only  sufficient  to  pay  the 
earlier  outstanding  notes,  and  this  without  the 
possibility  of  ever  obtaining  the  land  bargained 
for.     Minis  v.  Cobbs,  110  Ala.  577. 

Placing  Parties  in  Statu  Quo.  —  Where  the 
vendee,  knowing  of  the  false  representations, 
sets  up  the  same  as  a  defense  to  a  bill  to  en- 
force the  vendor's  lien  five  years  after  the  sale, 
but  never  has  offered  to  rescind  or  put  parties 
in  statu  quo,  no  defense  is  thereby  made  to 
the  bill.  Allgood  v.  Piedmont  Bank,  115  Ala. 
418. 

1.  Hooper  v.  Strahan,  71  Ala.  75. 

2.  Perry  v.  Lawson,  112  Ala.  481.  See  also 
Wright  v.  Kleyla,  104  Ind.  223. 

3.  Robinson  v.  Appleton,  27  111.  App.  351. 

4.  Patton  v.  Taylor,  7  How.  (U.  S.)  159; 
Abbott  v.  Allen,  2  Johns.  Ch.  (N.  Y.)  519. 

5.  Lien  Held  Not  Barred  by  Limitation.  — 
Driver  v.  Hudspeth,  16  Ala.  348;  Relfe  v.  Relfe, 
34  Ala.  500,  73  Am.  Dec.  467 ;  Hooper  v. 
Strahan,  71  Ala.  75;  Baltimore,  etc.,  R.  Co.  v. 
Trimble,  51  Md.  99;  Magruder  v.  Peter,  11 
Gill  &  J.  (Md.)  217;  Lingan  v.  Henderson,  1 
Bland  (Md.)  281  ;  Moreton  v.  Harrison,  1 
Bland  (Md.)  491.  See  generally  the  title  Lim- 
itation of  Actions,  vol.  19,  p.  177. 

6.  Lien  Held  Barred  by  Limitation  —  Arkan- 
sas.—  Waddell  v.  Garlock,  41  Ark.  523; 
Stephens  v.  Shannon,  43  Ark.  464. 

Illinois.  —  Ilett  v.  Collins,  103  111.  74. 

Kentucky.  —  Tate  v.  Hawkins,  81  Ky.  577. 

Mississippi.  —  Trotter  v.  Erwin,  27  Miss. 
772;  Madison  County  v.  Powell,  71  Miss.  618. 

New  York.  —  Borst  v.  Corey,  15  N.  Y.  505. 

Tennessee.  —  Sheratz  v.  Nicodemus,  7  Yerg. 
(Tenn.)  9 ;  McElwee  v.  McKlwee,  97  Tenn. 
649  ;  White  v.  Blakemore,  8  Lea  (Tenn.)  49. 

Texas.  —  Pitschki  v.  Anderson,  49  Tex.  1  ; 
Rindge  v.  Oliphint,  62  Tex.  682 ;  Howard  v. 
Windom,  86  Tex.  560. 

759  Volume  XXIX. 


Implied  Vendor's  lien. 


VENDOR'S  LIEN. 


Priorities. 


revived  the  lien  was  likewise  renewed.1  Where  the  fact  that  the  debt  is 
barred  appears  upon  the  face  of  the  proceedings  a  demurrer  to  a  bill  to  enforce 
the  lien  will  be  sustained.* 

/.  BURDEN  OF  PROOF.  —  The  burden  of  proof  is  on  the  plaintiff  or  com- 
plainant whether  the  vendor  proceed  at  law  or  in  equity.3  The  recital  of 
payment  of  the  purchase  price  is  prima  facie  evidence,  but  is  subject  to 
impeachment  as  heretofore  explained.4  While  the  vendor  has  the  burden  of 
disproving  such  recital  his  lien  is  not  waived  thereby,5  and  when  he  has  satis- 
factorily rebutted  such  presumption  the  burden  will  then  be  on  the  vendee 
to  disprove  the  existence  of  the  vendor's  lien  or  on  him  who  controverts  it.6 

9.  Priorities.  —  Besides  the  question  whether  the  lien  will  prevail  against 
creditors  acquiring  interests  in  good  faith  and  without  notice  subsequently, 
as  above  stated,  there  is  often  a  contest  for  priority  against  other  claims. 
As  between  the  lien  of  a  vendor  and  that  of  a  mortgage  executed  at  the 
same  time,  there  is  much  authority  to  support  the  view  that  the  mortgage 
will  prevail.7  But  where  the  mortgagee  is  affected  with  notice  of  the  prior 
lien  of  the  vendor  he  takes  subject  to  his  equity.8    Where  the  vendor's  lien 


1.  Howard  v.  Windom,  86  Tex.  560. 

2.  Caldwell  v.  Montgomery,  8  Ga.  108;  Ilett 
v.  Collins,  103  111.  74. 

3.  Willis  v.  Lockett,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  419. 

4.  Kelly  v.  Karsner,  81  Ala.  500 ;  Zwingle  v. 
Wilkinson,  94  Tenn.  246. 

5.  The  burden  of  proof  in  this,  as  in  other 
cases,  does  not  shift.  What  so  appears  is  the 
weight  of  evidence.  The  burden  of  proving 
his  claim  and  the  care  is  on  the  pleader ;  the 
recital  of  the  payment  is  merely  a  prima  facie 
evidence  of  the  payment,  and  if  not  attached  or 
disproved  is  sufficient.  The  vendor  must  dis- 
prove this,  and  when  that  is  done  it  is  incum- 
bent on  the  vendee  to  disprove  the  existence  of 
the  lien,  should  its  nonexistence  be  charged. 
Agnew  v.  McGill,  96  Ala.  496. 

6.  Crampton  v.  Prince,  83  Ala.  246 ;  Wilson 
v.  Lyon,  51  111.  166;  Benedict  v.  Benedict,  85 
N.  Y.  626 ;  Dodge  v.  Evans,  43  Miss.  576 ; 
Hays  v.  Horine,  12  Iowa  61;  Briscoe  v.  Bro- 
naugh,  1  Tex.  326. 

7.  Priorities.  ■ —  In  the  case  of  Harms  v.  Frost, 
68  111.  App.  186,  in  passing  upon  the  question 
of  the  priority  of  the  vendor's  lien,  the  court 
said  that  no  general  rule  as  to  when  the  lien 
will  be  enforced  can  be  established,  but  it  de- 
pends wholly  on  the  facts  of  a  given  case.  As 
between  the  vendor  and  the  vendee  the  lien 
will  be  sustained.  Between  the  lien  and  a 
mortgage  charge  the  latter  is  generally  pre- 
ferred. Where  two  liens  accrue  thus  at  the 
same  time  the  legal  lien  of  a  recorded  mortgage 
is  deemed  superior  to  the  secret  equity  of  the 
vendor. 

Mortgage  Lien  Preferred.  —  Fisk  v.  Potter,  2 
Abb.  App.  Dec.  (N.  Y.)  138. 

Vendor's  Lien  the  Junior  Incumbrance.  —  When 
the  vendor's  lien  is  a  junior  incumbrance  it  is 
held  that  the  vendor  cannot  go  into  equity  to 
enforce  the  senior  and  his  own  junior  incum- 
brance for  the  payment  first  of  the  senior  and 
then  his  own  lien.  He  must  first  redeem  the 
land  from  the  senior  charge  arid  then  proceed 
to  enforce  the  lien  for  his  reimbursement  of 
redemption  money  and  satisfaction  of  his  own 
demand.    Mims  v.  Cobbs,  110  Ala.  577. 

Liens  of  Equal  Dignity.  —  As  to  the  treatment 


of  liens  of  equal  dignity,  see  Jackson  v. 
Andrews,  3  Tex.  Civ.  App.  563. 

Discharge  of  Purchase-money  Mortgage.  — 
Where  the  holder  of  the  purchase-money  mort  - 
gage consents  to  discharge  his  mortgage  and 
take  another  one  on  the  same  property  subject 
to  a  second  mortgage,  he  does  not  to  the  extent 
of  the  sum  secured  by  his  original  mortgage 
lose  priority  from  the  liens  other  than  that  of 
the  second  mortgage,  where  the  other  lien 
holders  were  not  parties  to  the  agreement. 
Price  v.  Alyea,  13  N.  Y.  App.  Div.  184. 

Husband  and  Wife.  —  In  Kennedy  v.  Bab- 
cock,  (Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.)  87, 
a  wife  joined  her  husband  in  the  execution  of 
a  purchase-money  mortgage  on  sale,  and  made 
the  deed  to  him.  Subsequently  he  executed  a 
mortgage  to  her.  It  was  held  she  acquired  no 
priority  of  lien.  Nor  did  the  fact  that  the  pur- 
chase-money mortgage  was  not  by  agreement  re- 
corded but  held  in  escrow,  and  the  mortgage 
of  the  husband  to  the  wife  was  placed  on 
record  the  same  day,  operate  to  produce  any 
difference.  The  fact  that  the  priority  of  record 
of  the  wife's  mortgage  would  give  it  priority 
in  the  hands  of  a  purchaser  without  notice 
affords  grounds  for  equitable  jurisdiction  in  an 
action  by  the  vendor  to  have  the  priority  of  lv.  - 
mortgage  declared. 

Mortgagee  with  Notice  Cannot  Get  Priority  by 
Subsequent  Acquisition  of  Equitable  Estate.  — 
Where  the  mortgagee  is  subordinate  to  the 
vendor's  lien  because  of  notice,  it  is  held  that 
he  cannot  obtain  priority  by  acquiring  the  equi- 
table estate  of  the  purchaser  at  an  execution 
sale.    Overall  v.  Taylor,  99  Ala.  12. 

8.  Mortgagee  With  Notice.  —  Thus  where 
there  are  recitals  on  the  instrument  of  record 
disclosing  the  prior  incumbrance  or  other  facts 
showing  an  existence  of  the  vendor's  lien,  a 
subpurchaser  or  a  subsequent  incumbrancer  will 
be  bound  by  the  lien.  Abbe  v.  Justus,  60  Mo. 
App.  300. 

So  also  where  a  person  becomes  a  vendee  or 
a  grantee  of  realty  for  a  valuable  consideration^ 
without  notice  of  the  unpaid  purchase  money 
due  by  his  grantor,  he  will  not  be  bound  by 
the  lien  of  the  person  to  whom  his  grantor 
owes  the  purchase  money,  but  where  he  is  sup- 
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and  another  lien  accrue  at  the  same  time,  and  the  latter  is  also  clothed  with 
a  legal  advantage,  the  equities  being  equal,  the  law  will  prevail  and  the 
vendor's  lien  will  be  subordinated  thereto.1  Where  the  lien  exists,  and  the 
same  property  is  burdened  with  a  further  charge  by  the  creation  of  a  lien 
thereon  through  the  medium  of  receiver's  certificates,  it  is  held  that  the  latter 
will  not  override  the  existing  lien  for  the  unpaid  purchase  money.2  So,  also, 
vendors  who  have  parted  with  a  right  of  way  in  favor  of  a  railroad  company 
are  entitled  to  their  liens  in  precedence  to  the  lien  of  the  mortgage  bonds  of 
the  railroad  covering  all  property  of  the  company:3  As  to  whether  preference 
will  be  awarded  to  the  vendor's  lien  or  to  the  lien  of  mechanics  and  material- 
men for  work  or  labor  on  the  land,  the  decision  must  be  framed  according  to 
the  circumstances  in  each  particular  case.  Mechanics'  liens  will  generally  enjoy 
priority  when  there  is  established  a  relation  of  privity  between  the  vendor  and 
the  mechanic  lienor,  as  where  it  appears  that  the  improvements  were  placed 
on  the  land  by  the  mechanic  or  materialman  through  the  authorization 
expressed  or  implied  of  the  vendor.4  It  may  even  be  that  the  vendor  will  be 
postponed  to  the  mechanic  or  materialman  where  the  vendor  has  put  the 
vendee  in  position  without  restriction  as  to  his  making  improvements  on  the 
property  which  would  operate  to  the  benefit  of  the  vendor,  and  the  vendor 
would  through  the  vendee  have  acquiesced  in  the  benefit  the  mechanic  or 
materialman  may  have  conferred  on  the  estate.5  But  where  the  vendor's 
lien  already  exists  and  the  improvements  have  been  placed  on  the  land  by  the 
mechanic  or  materialman  in  no  manner  through  the  activity  or  authorization 
of  the  vendor,  his  lien  will  not  be  dislodged,6  especially  where  there  is  a 
contract  for  the  sale  of  record  showing  that  the  land  had  not  been  paid  for  at 


plied  with  notice,  either  actual  or  constructive, 
his  subsequent  incumbrance  will  not  override  a 
pre-existing  lien  for  the  purchase  money.  Bing- 
hamton  Sav.  Bank  v.  Binghamton  Trust  Co.,  85 
Hun  (N.  Y.)  75. 

1.  Contemporaneous  Creation  of  Liens.  — 
Bayley  v.  Greenleaf,  7  Wheat.  (U.  S.)  46.  And 
see  Hertzfeld  v.  Bailey,  103  Ala.  473  ;  Bang  v. 
Brett,  62  Minn.  4 ;  Twohig  v.  Brown,  85  Tex. 
51- 

Priority  between  Notes  for  Same  Land.  —  As  to 
the  question  of  priority  of  two  notes  given  for 
the  same  land,  see  Goddard  v.  Peoples,  1 1  Tex. 
Civ.  App.  615. 

2.  Receiver's  Certificates. —  Hooper  v.  Central 
Trust  Co.,  81  Md.  559. 

3.  Central  Trust  Co.  v.  Bridges,  (C.  C.  A.) 
57  Fed.  Rep.  753. 

4.  Mechanics'  Liens.  —  Thus  where  the  me- 
chanic places  improvements  or  the  materialman 
furnishes  supplies  upon  the  land  under  a  con- 
tract of  sale  with  the  consent  of  the  vendor 
the  vendor  remains  the  owner  within  the  mean- 
ing of  the  lien  law  (1885,  c.  342,  par.  1),  and 
the  mechanic  may  lay  his  lien  against  him. 
Garland  v.  Van  Rensselaer,  71  Hun  (N.  Y.)  2. 
And  see  the  title  Mechanics'  Liens,  vol.  20, 
p.  484. 

Mere  Expression  of  Authority  to  vendee  to  make 
improvements  is  not  sufficient  of  itself  in  the 
absence  of  other  corroborating  circumstances  to 
bind  the  vendor's  estate.  Sheehy  v.  Fulton,  38 
Neb.  691. 

5.  Henderson  v.  Connelly,  123  111.  98. 
Where  Vendee  Agrees  to  Build  and  procure  a 

loan  on  land  thus  improved,  from  which  the 
vendor  was  to  be  paid  the  purchase  price,  it  is 
held  that  the  vendor  is  sufficiently  interested  in 


the  contract  with  the  materialman  or  mechanic 
to  be  bound  by  his  lien.  Sheehy  v.  Fulton,  38 
Neb.  691. 

Absence  of  Agreements.  —  The  mechanic  may 
furnish  his  materials  for  use  in  building  on 
the  land  in  the  possession  of  the  vendee  under 
contract  of  sale  and  have  his  lien  for  the  un- 
paid bill  for  materials,  but  in  the  absence  of 
agreement  between  vendor  and  vendee  that  im- 
provements shall  be  made,  the  lien  only  attaches 
to  the  vendee's  interest,  and  is  postponed  to 
the  lien  of  the  vendor.  Fuller  v.  Pauley,  48 
Neb.  138. 

In  Conjunction  with  Vendee.  —  The  vendor's 
lien  will  be  subject  to  the  mechanic's  lien  where 
the  vendor  in  an  executory  contract  directly, 
though  in  conjunction  with  the  vendee,  con- 
tracts for  those  improvements  for  which  the 
mechanic's  lien  is  sought  to  be  enforced.  So 
if  the  vendee  in  possession  erect  improvements 
the  mechanic's  lien  will  not  be  preferred  unless 
it  is  shown  that  the  vendor  or  his  agents  is 
responsible  for  the  contract.  Pickens  v.  Platts- 
mouth  Invest.  Co.,  37  Neb.  272. 

6.  Hickox  v.  Greenwood,  94  111.  266. 

It  has  been  held  in  Wisconsin,  under  a  stat- 
ute similar  to  the  Illinois  statute  giving  prior 
incumbrancers  a  preference  to  the  extent  of 
the  value  of  the  land  at  the  time  of  making 
the  contract,  that  the  lien  of  the  vendor  of  the 
land  on  which  the  building  is  erected  is  superior 
to  the  lien  of  the  mechanic  or  materialman,  and 
if  after  the  building  is  erected  the  vendor 
should  make  deed  of  land  to  the  vendee,  and 
simultaneously  take  from  him  a  mortgage 
thereon  for  the  purchase  money  remaining  un- 
paid, the  mortgage  is  to  be  regarded  as  a  con- 
tinuation only  of  the  vendor's  lien,  and  the 
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the  time.  The  lien,  however,  will  have  preference  only  to  the  land,  not  to 
the  improvements  from  which  the  lien  of  the  mechanic  or  materialman  arose.1 

10.  Waiver  of  Lien  —  a.  IN  GENERAL.  —  In  Common  with  All  Other  Rights  of  a 
Civil  Character,  the  vendor  may  waive  the  privilege  of  the  lien.2 

intention.  -  If  it  appear  that  the  vendor  did  not  intend  to  rely  upon  his 
equitable  remedy,  the  court  will  not  thrust  it  upon  him,3  and  his  intention 
may  be  shown  not  only  by  his  express  statement  to  that  effect,4  but,  as  more 
often  happens,  by  the  legal  effect  of  his  conduct  from  which  the  waiver  is 
implied.5  Thus,  the  lien  may  be  extinguished  involuntarily  by  his  acts  of 
omission  or  commission;  the  lien  not  being  couched  in  writing  or  born  of 
contract,  but  raised  in  equity,  there  need  not  be  a  writing  to  constitute  a 
release.6 

Presumption.  —  While  the  tendency  of  the  courts  is  not  to  extend  a  secret 
lien  which  may  often  be  a  mantle  of  fraud,7  yet  the  law  will  presume  the 
retention  of  the  lien  **  and  will  not  regard  it  as  surrendered  without  satisfac- 
tion unless  upon  clear  and  satisfactory  testimony.9  The  party  alleging  the 
waiver  must  establish  his  contention  by  the  preponderance  of  testimony,10  and 


vendor  will  still  have  a  preference  over  the 
mechanic  or  materialman.  Rees  v.  Luddington, 
13  Wis.  276. 

1.  In  such  a  case  the  lien  will  not  reach  to 
the  improvements  placed  on  the  land  by  the 
mechanic  or  materialman.  In  the  case  of 
Hickox  v.  Greenwood,  94  111.  266,  the  court 
observed  that  where  a  contract  for  the  sale  of 
land  is  of  record,  showing  that  the  same  has 
not  been  paid  for  at  the  time  that  mechanics 
and  materialmen  enter  into  contract  for  work 
and  labor  thereon,  under  which  they  afterward 
acquire  liens  for  same,  theii  liens  will  be  post- 
poned, at  least  as  far  as  the  land  independent 
of  improvements  may  be  affected,  to  the  lien 
of  the  vendor  for  the  purchase  money.  The 
lien  of  the  vendor  is  preferred  only  so  far  as 
the  land  itself  is  concerned. 

Under  the  Texas  statute  (§  3301,  Rev.  Stat.), 
the  vendor's  lien  existing  before  the  mechanic's 
lien  is  prior,  but  such  lien  has  preference  only 
to  land,  not  to  the  improvements  by  which  the 
lien  of  mechanic  or  materialman  arose.  Land 
Mortg.  Bank  v.  Quanah  Hotel  Co.,  89  Tex. 
332- 

2.  Waiver  —  General  Rule. —  Fisher  v.  Shrop- 
shire, 147  U.  S.  133.  And  see  the  title  Waiver, 
post. 

3.  Baum  v.  Grigsby,  21  Cal.  172;  Doolittle  v. 
Jenkins,  55  111.  400 ;  Kirkham  v.  Boston,  67 
111.  599- 

4.  McLaurie  v.  Thomas,  39  111.  291. 

5.  Neal  v.  Speigle,  33  Ark.  63  ;  Moshier  v. 
Meek,  80  111.  79  ;  Stevens  v.  Rainwater,  4  Mo. 
App.  292. 

6.  The  lien  is  a  gratuity  offered  by  equity  to 
the  unpaid  vendor,  and  any  act  of  his  showing 
a  technical  failure  to  avail  himself  of  the  lien 
operates  a  legal  waiver,  and  the  lien  becomes 
extinguished.    Moshier  v.  Meek,  80  111.  79. 

Consideration  Not  Necessary  to  Support  Waiver. 
—  The  lien  may  be  waived  without  any  consid- 
eration to  support  such  waiver.  Claiborne  v. 
Castle.  98  Cal.  30. 

Waiver  Need  Not  Be  in  Writing.  —  Hightower 
v.  Rigsby,  56  Ala.  126;  Anderson  v.  Donnell, 
66  Ind.  150  ;  Moshier  v.  Meek,  80  111.  70  ;  Stuart 
v.  Harrison,  52  Iowa  511  ;  Pillow  v.  Helm,  7 
Baxt.  (Tenn.)  545. 


7.  The  doctrine  of  the  lien  will  not  be  ex- 
tended beyond  what  the  exigencies  of  the  case 
require  according  to  the  settled  principle  of 
equity.  Richards  v.  Learning,  27  111.  431  ;  Cowl 
v.  Varnum,  37  111.  181. 

8.  Binghamton  Sav.  Bank  v.  Binghamton 
Trust  Co.,  85  Hun  (N.  Y.)  75;  Hubbard  v. 
Buck,  98  Ala.  440 ;  Ogden  v.  Thornton,  30  N. 
J.  Eq.  569 ;  Huston  v.  Waldron,  96  Mich.  49. 
See  Bayley  v.  Greenleaf,  7  Wheat.  (U.  S.)  46, 
in  which  Marshall,  Ch.  J.,  elucidates  this  atti- 
tude of  the  courts. 

9.  Proof  Must  Be  Clear.  —  "  Undoubtedly  a  lien 
of  the  character  we  are  considering  may  be  de- 
feated if  the  grantor  or  vendor  do  any  act  mani- 
festing an  intention  not  to  rely  on  the  land  for 
security ;  but  this  must  be  an  act  substantially 
inconsistent  with  the  continued  existence  of 
the  lien  and  cannot  be  inferred  from  the  mere 
fact  that  the  parties  may  not  have  contemplated 
the  assertion  of  the  lien  in  the  first  instance." 
Fisher  v.  Shropshire,  147  U.  S.  133. 

It  the  testimony  be  not  clear  and  persuasive 
the  lien  will  be  presumed  to  exist  and  will  be 
retained.  Selna  v.  Selna,  125  Cal.  357;  Wilson 
v.  Lyon,  51  111.  166. 

10.  The  Burden  of  Proof  to  show  the  waiver  of 
extinguishment  of  the  lien  is  cast  upon  the 
vendee  or  person  who  denies  the  equity.  Bene- 
dict v.  Benedict,  85  N.  Y.  626 ;  Crampton  v. 
Prince,  83  Ala.  246;  Wilson  v.  Lyon,  51  111. 
1 66;  Hays  v.  Horine,  12  Iowa  61;  Dodge  v. 
Evans,  43  Miss.  576;  Campbell  v.  Baldwin,  2 
Humph.  (Tenn.)  258 ;  Briscoe  v.  Bronaugh,  1 
Tex.  326. 

The  question  is  also  decided  in  Vermont  and 
Virginia,  where  the  implied  lien  of  the  vendor 
was  recognized  in  those  jurisdictions.  Manly 
v.  Slason,  21  Vt.  271  ;  Coles  v.  Withers,  33 
Gratt.  (Va.)  195. 

Provable  by  Parol. —  The  waiver  of  the  lien 
by  the  act  or  conduct  of  the  vendor  may  be 
proven  by  parol.  Claiborne  v.  Castle,  98  Cal. 
30. 

By  Circumstantial  Evidence.  —  The  burden  of 
establishing  a  waiver  of  the  lien  is  on  him  alleg- 
ing it,  and  it  can  be  proven  by  circumstantial 
evidence.    Henderson  v.  Samuels,  7  Tex.  Civ. 

App.  351- 
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in  an  action  to  enforce  the  lien  in  accordance  with  the  familiar  rules  of  plead- 
ing it  is  not  necessary  that  the  vendor  should  allege  in  limine  that  he  has 
not  waived  his  lien.1 

What  Constitutes  Waiver.  —  Waiver  may  be  express  or  implied.  A  positive 
avowal  on  the  part  of  the  vendor  that  he  does  not  intend  to  avail  himself  of 
his  lien  will,  of  course,  effectuate  its  release.2  The  implied  waiver  arises  from 
a  variety  of  acts  whose  legal  operation  is  such  that  the  vendor  is  held  to  h  ive 
shown  an  intention  to  abandon  his  equitable  remedy  in  favor  of  another 
method  of  securing  the  liquidation  of  his  claim.3 

b.  TAKING  SECURITY  —  General  Rule  Is  that  Lien  Waived. — The  weight  of 
authority  in  the  United  States  is  to  the  effect  that  the  taking  of  the  responsi- 
bility of  a  third  person  will  work  a  waiver,  as  where  the  vendor  takes  the 
note  of  a  third  person  indorsed  by  the  vendee,  or  the  vendee's  own  note 
indorsed  by  a  surety.4    But  the  acceptance  of  such  security  of  a  third  person 


1.  The  waiver  is  matter  to  be  set  up  in  the 
defense.  Seymour  v.  McKinstry,  106  N.  Y. 
230. 

The  vendor,  or  complainant  in  his  bill  to  en- 
force the  lien,  need  not  allege  that  he  has  not 
waived  the  lien.  Mulky  v.  Karsell,  31  Ind. 
App.  595- 

2.  The  Waiver  by  Expesr.  Avowal  is  not  as 
frequent  as  the  waiver  by  implication,  but  is 
more  easily  proved  and  will  happen  whenever 
the  vendor  unmistakably  announces  his  inten- 
tion not  to  rely  upon  the  lien.  Thus,  where  the 
vendor  declares  that  he  does  not  look  to  the  lien 
for  the  payment  of  his  purchase  money,  such 
fact,  when  proved,  shows  that  he  waived  his 
lien.  Any  clear  enunciation  of  an  unequivocal 
intention  not  to  rely  upon  the  lien  will  consti- 
tute an  express  waiver.  Fenter  v.  McKinstry, 
91  111.  App.  255  ;  Mitchell  v.  Shaneberg,  149 
111.  420. 

3.  What  Are  Such  Acts  and  Circumstances  T.Trst 
Depend  upon  Each  Particular  Case.  —  In  general 
any  act  whose  legal  significance  is  inconsistent 
with  the  retention  of  the  lien  will  be  deemed  a 
sufficient  proof  of  the  implied  waiver.  In  an 
English  case  the  law  lords,  in  touching  upon  this 
branch  of  the  law,  declared  that  the  implied 
waiver  would  arise  from  any  circumstances 
showing  that  the  vendor  intended  to  rely  upon 
other  things  than  the  lien.  Thus,  where  the 
vendor  took  stock  of  a  company  and  the  right 
to  the  capital  of  the  company  to  the  extent  of 
six  thousand  pounds  when  the  capital  should  be 
paid  in  on  subscriptions,  it  was  held  that  the 
vendor  intended  to  rely  upon  that  fund  for  pay- 
ment and  that  the  company  should  have  the 
means  for  borrowing  by  an  unencumbered  es- 
tate, and  that  this  would  be  wholly  inconsistent 
with  the  retention  of  the  lien  and  would  prevent 
the  company  from  pledging  its  property.  The 
vendor  thus  was  legally  adjudged  to  have  waived 
the  lien.  In  re  Brentwood  Brick,  etc.,  Co.,  4 
Ch.  D.  565. 

Waiver  fro-n  Confusion. —  It  has  been  held 
that  a  waiver  will  arise  where  realty  and  per- 
sonalty were  sold  together  at  a  gross  price,  with- 
out separating  the  two,  and  in  such  manner  that 
it  cannot  be  determined  what  part  was  paid  for 
one  and  what  part  for  the  other.  In  such  case 
it  is  presumed  that  the  vendor  intended  to  rely 
on  the  personal  responsibility  of  the  vendee. 
Koch  v.  Roth,  150  111.  212. 

Eecital  of  Waiver  of  Exemptions.  —  The  recital 
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in  a  note  of  the  waiver  of  exemptions  of  per- 
sonal property  does  not  raise  the  presumption 
of  the  waiver  of  the  vendor's  lien.    Mulky  v. 
Karsell,  31  Ind.  App.  595. 
Waiver  by  Recording  Perfect  Title  in  Vendee. 

—  A  vendor  who  puts  on  record  a  perfect  title 
in  the  vendee,  to  enable  him  to  make  a  loan,  has 
waived  his  lien  as  against  the  person  advancing 
the  money.  Franklin  v.  McDonald,  163  111. 
139- 

Indiana  Code  —  Failure  to  File  Lis  Pendens,  — 
The  failure  to  file  a  lis  pendens  operates  a  re- 
lease of  the  lien  where  on  appeal  to  the  Su- 
preme Court*  a  decree  awarding  the  lien  is  re- 
versed and  filed  below.  Pennington  v.  Martin, 
146  Ind.  635. 

4.  Security  of  Third  Person  —  United  States. 

—  Strider  v.  King,  3  Cranch  (C.  C.)  67  ;  Cordova 
v.  Hood,  17  Wall.  (U.  S.)  1  ;  Fishes* f.  Shrop- 
shire, 147  U.  S.  133;  Slide,  etc.,  Gold  Mines  v. 
Seymour,  153  U.  S.  509. 

Alabama.  —  Walker  v.  Struve,  70  Ala.  167; 
Hubbard  v.  Buck,  98  Ala.  440 ;  Knight  v. 
Knight,  113  Ala.  597;  Fields  v.  Drennen,  115 
Ala.  558. 

Arkansas.  —  Springfield,  etc.,  R.  Co.  v.  Stew- 
art, 51  Ark.  285. 

California.  —  Gard  v.  Gard,  108  Cal.  19; 
Austin  v.  Pulschen,  112  Cal.  528. 

Florida.  —  McKeown  v.  Collins,  38  Fla.  276. 

Illinois.  —  Cowl  v.  Varnum,  37  111.  181  ;  Rich- 
ards v.  Learning,  27  111.  432;  Koch  v.  Roth,  150 
111.  212;  Franklin  v.  McDonald,  163  111.  139; 
Boynton  v.  Champlin,  42  III.  57. 

Indiana. —  Haskell  v.  Scott,  56  Ind.  564; 
Pennington  v.  Martin,  146  Ind.  635;  Robbins  v. 
Masteller,  147  Ind.  122;  Henes  v.  Henes,  5  Ind. 
App.  100. 

Iowa.  —  Porter  v.  Dubuque,  20  Iowa  440. 

Maryland.  —  Hooper  v.  Central  Trust  Co.,  81 
Md.  55g;  McGonigal  v.  Plummer,  30  Md.  422. 

Michigan. — -Sears  v.  Smith,  2  Mich.  243. 

Mississippi.  —  Fonda  v.  Jones,  42  Miss.  792. 

Missouri. —  Stevens  v.  Rainwater,  4  Mo.  App. 
292;  Winn  v.  Lippincott  Invest.  Co.,  125  Mo. 
529;  Dickason  v.  Fisher,  137  Mo.  342. 

Nerv  York. — -Vail  v.  Foster,  4  N.  Y.  312; 
Hazeltine  v.  Moore,  21  Hun  (N.  Y.)  355;  Yeo- 
mans  v.  Bell,  79  Hun  (N.  Y.)  215;  Maroney  v. 
Boyle,  141  N.  Y.  462. 

Rhode  Island.  —  Palmers.  Deslauriers,  19  R. 
I.  S05. 

Tennessee.  —  Zwingle  v.  Wilkinson,  94  Tenn. 
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is  not  a  waiver  according  to  English  authorities.1 

Exceptions.  —  But  the  lien  is  not  waived,  in  the  absence  of  an  express  agree- 
ment, where  the  vendor  takes  the  personal  security  of  the  vendee,2  such  as 
his  note,  bond,  or  bill,  where  such  security  is  supposed  to  be  taken  only  for 


246 ;  Campbell  v.  Baldwin,  2  Humph.  (Tenn.) 

248. 

Texas.  — ■  Meyer  v.  Smith,  3  Tex.  Civ.  App. 
37;  Baker  v.  Collins,  4  Tex.  Civ.  App.  520; 
Faver  v.  Robinson,  46  Tex.  204 ;  Cresap  v. 
Manor,  63  Tex.  485. 

No  Uniform  Rule,  however,  will  apply  to  all 
jurisdictions  of  the  United  States,  it  having 
been  held  in  some  cases  that  the  acceptance  of 
such  third  person  as  security  or  responsibility 
is>  not  a  waiver.  Jobe  v.  Chedister,  5  Lea 
(Tenn.)  346;  Burrus  v.  Roulhac,  2  Bush  (Ky.) 
39;  Tiernan  v.  Thurman,  14  B.  Mon.  (Ky.) 
224. 

Note  of  Third  Person  Indorsed  by  Vendee.  — 
Cresap  v.  Manor,  63  Tex.  485. 

The  fact  that  the  security  should  prove 
worthless  does  not  avail.  Kendrick  v.  Eggles- 
ton,  56  Iowa  128. 

Vendee's  Note  with  Surety — United  States. 
—  Gilman  v.  Brown,  1  Mason  (U.  S.)  191  ;  Rice 
v.  Rice,  36  Fed.  Rep.  860.  Where  the  vendor 
takes  the  note  of  the  vendee  with  a  surety 
thereon  the  lien  is  waived  unless  that  result  be 
repelled  by  the  recitals  of  the  note. 

Alabama.  —  Hammett  v.  Stricklin,  99  Ala. 
616.  In  this  case  it  was  held  that  the  lien  was 
waived  where  the  note  of  the  vendee  with  a 
surety  recites  that  it  was  given  for  the  purchase 
money  of  land,  and  the  recital  is  a  mere  in- 
dorsement to  the  agreement,  also  in  the  note, 
that  the  purchaser  should  have  the  right  to  pay 
off  the  lien  which  might  exist  against  the  land 
and  hold  the  amount  so  paid  as  a  set-off  to  the 
note. 

California.  —  Griffin  v.  Blanchar,  17  Cal.  74. 
In  this  case  it  was  held  that  when  the  note  re- 
cites the  purchase  as  the  consideration  and 
describes  the  land,  the  presumed  waiver  is  re- 
butted. 

Illinois.  —  Burger  v.  Potter,  32  111.  66;  Rich- 
ards v.  Learning,  27  111.  432. 

Maryland.  —  Carrico  v.  Farmers,  etc.,  Nat. 
Bank,  33  Md.  235. 

Mississippi.  —  Fonda  v.  Jones,  42  Miss.  792. 

Ohio.  —  Follett  v.  Reese,  20  Ohio  546. 

Tennessee.  —  Campbell  v.  Baldwin,  2  Humph. 
(Tenn.)  248  ;  Marshall  v.  Christmas,  3  Humph. 
(Tenn.)  616. 

Bill  of  Exchange  of  Vendee  Accented  by  Third 
Person.  —  Boynton  v.  Champlin,  42  111.  57. 

If  drawn  upon  but  not  accepted  by  the  third 
person  there  is  no  waiver.  Knisely  v.  Wil- 
liams, 3  Gratt.  (Va.)  253. 

Somewhat  contrary  to  this  view  it  has  been 
held  that  the  acceptor  of  the  bill  of  exchange 
is  not  a  surety,  and  that,  therefore,  the  taking 
of  the  accepted  bill  does  not  operate  a  waiver. 
Marshall  v.  Christmas,  3  Humph.  (Tenn.)  616. 
See  also  Foster  v.  Athenaeum,  3  Ala.  302. 

Vendee's  Bond  with  Surety.  —  McGonigal  v. 
Plummer,  30  Md.  422. 

Transfer  of  Purchase-monev  Fot°s  hv  Indorse- 
ment. —  Where  this  occurs  it  is  generally  con- 
sidered that  the  lien  is  waived,  upon  the  prin- 
ciple that  the  vendor  no  longer  occupies  the 


position  of  a  creditor  to  his  vendee,  but  has  by 
such  an  act  been  paid.  Moshier  v.  Meek,  80 
111.  79  ;  Elder  v.  Jones,  85  111.  384. 

Whereas  this  doctrine  is  supported  by  good 
authority  it  is  not  uniformly  received,  and  it  has 
been  held  that  by  such  facts  the  lien  is  not 
wholly  extinguished  where  the  liability  of  the 
vendor  continues  upon  the  note  by  reason  of  his 
indorsement,  but  is  rather  held  in  abeyance,  so 
to  speak,  and  may  be  revived  by  the  vendor 
after  he  shall  have  paid  the  note  on  his  lia- 
bility as  indorser.  Lindsey  v.  Bates,  42  Miss. 
397;  Brush  v.  Kinsley,  14  Ohio  20. 

Husband  and  Wife.  —  Where  the  land  is 
bought  by  the  husband,  but  the  title  is  taken  in 
the  name  of  the  wife,  the  acceptance  of  his 
note  is  held  not  to  be  a  waiver.  Moore  v. 
Worthy,  56  Ala.  163  ;  Davis  v.  Smith,  88  Ala. 
596 ;  Bakes  v.  Gilbert,  93  Ind.  70 ;  Davenport 
v.  Murray,  68  Mo.  198;  Williams  v.  Crow,  84 
Mo.  298;  Davis  v.  Pearson,  44  Miss.  5°8. 

So  where  the  husband  of  the  vendee  signs 
her  note  for  the  purchase  money  it  has  been 
held  that  no  waiver  results  therefrom.  Parker 
v.  McBee,  61  Miss.  134. 

The  effect  of  these  cases  as  authorities 
should  be  considered  in  conjunction  with  the 
statutes  affecting  the  status  and  rights  of  mar- 
ried women  in  the  different  states.  It  is  con- 
ceivable that  the  statutes  which  attempt  to 
divorce  the  business  identity  of  husband  and 
wit  and  render  them  absolutely  distinct  per- 
sons, for  this  purpose  might  operate  to  produce 
a  different  effect  upon  these  decisions  as  ap- 
plicable in  later  days. 

1.  Rule  in  England.  —  Winter  v.  Anson,  3 
Russ.  488  ;  Clarke  v.  Royle,  3  Sim.  499  ;  Hughes 
v.  Kearney,  1  Sch.  &  Lef.  132;  Mackreth  v. 
Symmons,  15  Ves.  329. 

2.  Personal  Security  of  Vendee  —  Alabama.  — 
Mo  ore  v.  Worthy,  56  Ala.  163  ;  Walker  v. 
Struve,  70  Ala.  167;  Hubbard  v.  Buck,  98  Ala. 
440;  Knight  v.  Knight,  113  Ala.  597;  Fields  v. 
Drennen,  115  Ala.  558. 

Arkansas.  —  Lavender  v.  Abbott,  30  Ark. 
172;  Dowdy  v.  Blake,  50  Ark.  205. 

California.  —  Baum  v.  Grigsby,  21  Cal.  172, 
81  Am.  Dec.  153;  Gard  v.  Gard,  108  Cal.  19; 
Austin  v.  Pulschen,  112  Cal.  528. 

Florida.  —  McKeown  v.  Collins,  38  Fla.  276. 
Illinois.  —  Koch  v.  Roth,  50  111.  212;  Frank- 
lin v.  McDonald,  163  111.  139. 

Indiana.  —  Nichols  v.  Glover,  41  Ind.  24; 
Robbins  v.  Masteller,  147  Ind.  122;  Pennington 
v.  Martin,  146  Ind.  635. 

Kentucky.  —  Clark  v.  Hunt,  3  J.  J.  Marsh. 
(Ky.)  553  ;  Thornton  v.  Knox,  6  B.  Mon.  (Ky.) 
74. 

Maryland.  —  Dance  v.  Dance,  56  Md.  433 ; 
Hoofer  v.  Central  Trust  Co.,  81  Md.  559. 

Missouri.  —  Davenport  v.  Murray,  68  Mo. 
198 ;  Winn  v.  Lippincott  Invest.  Co.,  125  Mo. 
529;  Dickason  v.  Fisher,  137  Mo.  342. 

New  Jersey.  —  Corlies  v.  Howland,  26  N.  J. 
Eq.  311;  Acton  v.  Waddington,  46  N.  J.  Eq. 
16. 
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the  purpose  of  overcoming  the  formal  acknowledgment  of  the  receipt  of  the 
purchase  money  in  the  deed.1  In  such  cases  it  is  not  to  be  regarded  as  pay- 
ment or  as  security  therefor,  but  simply  as  an  evidence  of  the  amount  due 
and  the  time  and  mode  of  payment.3 

As  Payment  of  Original  Debt.  —  The  lien  will  be  waived,  however,  when  the 
obligation  of  the  vendee,  and,  a  fortiori,  the  security  of  the  third  person  is 
taken,  not  as  a  means  of  insuring  the  purchase  money,  but  in  substitution 
therefor  and  in  payment  of  the  original  debt  of  the  purchase  money.3 


New  York.  —  White  v.  Williams,  i  Paige 
(N.  Y.)  502;  Yeomans  v.  Bell,  79  Hun  (N.  Y.) 
215;  Maroney  v.  Boyle,  141  N.  Y.  462. 

Rhode  Island.  —  Palmer  v.  Deslauriers,  19  R. 

I.  SOS- 
Tennessee.  —  Zwingle  v.  Wilkinson,  94  Tenn. 
246. 

Texas.  —  Meyer  v.  Smith,  3  Tex.  Civ.  App. 
37. 

1.  Baum  v.  Grigsby,  21  Cal.  172,  81  Am. 
Dec.  153;  Yeomans  v.  Bell,  79  Hun  (N.  Y.) 

2IS- 

Recital  of  Payment  in  Deed.  —  The  lien  is  not 
waived  by  the  recital  in  the  deed  that  the  con- 
sideration has  been  wholly  paid.  Hooper  v. 
Central  Trust  Co.,  81  Md..  559. 

Mere  recital  of  payment  is  only  prima  facie 
evidence  of  payment,  and  when  notes  are  given 
merely  to  rebut  the  presumption  of  payment 
and  to  show  how  the  money  is  to  be  paid,  there 
is  no  waiver.     Koch  v.  Roth,  150  111.  212. 

When  this  is  overcome  the  lien  may  be  de- 
clared, notwithstanding  the  expressed  state- 
ment in  the  deed.     Koch  v.  Roth,  150  111.  212. 

2.  Alabama.  —  Moore  v.  Worthy,  56  Ala. 
163;  Hubbard  v.  Buck,  98  Ala.  440;  Walker  v. 
Struve,  70  Ala.  167. 

Arkansas.  —  Lavender  v.  Abbott,  30  Ark. 
172. 

California.  —  Baum  v.  Grigsby,  21  Cal.  172, 
81  Am.  Dec.  153. 

Indiana.  —  Nichols  v.  Glover,  41  Ind.  24; 
Conlee  v.  Conlee,  87  Ind.  249. 

Kentucky.  —  Clark  v.  Hunt,  3  J.  J.  Marsh. 
(Ky.)  553  ;  Thornton  v.  Knox,  6  B.  Mon.  (Ky.) 
74- 

Maryland.  —  Dance  v.  Dance,  56  Md.  433 ; 
Hooper  v.  Central  Trust  Co.,  81  Md.  559. 

Missouri.  —  Davenport  v.  Murray,  68  Mo. 
198;  Winn  v.  Lippincott  Invest.  Co.,  125  Mo. 
528. 

New  Jersey.  —  Corlies  v.  Howland,  26  N.  J. 
Eq.  311  ;  Acton  v.  Waddington,  46  N.  J.  Eq.  16. 

New  York.  —  White  v.  Williams,  1  Paige 
(N.  Y.)  502;  Maroney  v.  Boyle,  141  N.  Y.  462. 

Rhode  Island.  —  Kent  v.  Gerhard,  12  R.  I. 

02. 

Tennessee.  —  Denny  v.  Steakly,  2  Heisk. 
(Tenn.)  156;  Eskridge  v.  M'Clure,  2  Yerg. 
(  Tenn.)  84. 

Texas.  —  Irvin  v.  Garner,  50  Tex.  48. 

Wisconsin. — ■  Madden  v.  Barnes,  45  Wis.  135. 

Renewal  of  Note.  —  As  the  taking  of  a  note, 
bill,  or  check  given  for  the  purchase  money  is 
not  a  waiver  of  the  lien,  the  renewal  of  the 
same  will  be  equally  without  effect  in  waiving 
it.  Walker  v.  Struve,  70  Ala.  167;  Honore  v. 
Bakewell,  6  B.  Mon.  (Ky.)  72,  43  Am.  Dec. 
147;  Reeder  v.  Nay,  95  Ind.  164;  Helm  v. 
Wenver,  69  Tex.  143. 

Checks.  —  It  is  also  held  that  the  rule  above 


stated  applies  to  checks  or  drafts.  Madden 
v.  Barnes,  45  Wis.  135;  Honore  v.  Bakewell,  6 
B.  Mon.  (Ky.)  67. 

Certificates  of  Deposit,  — ■  It  applies  likewise  to 
certificates  of  deposit.  Mims  v.  Macon,  etc., 
R.  Co.,  3  Ga.  333. 

Note  of  Vendee  Made  to  Third  Person.  —  There 
is  no  waiver  of  the  lien  where  the  purchase- 
money  note  is  by  agreement  made  payable  to 
a  third  person  instead  of  to  the  vendor. 
Zwingle  v.  Wilkinson,  94  Tenn.  246. 

As  between  the  parties  the  lien  is  not  waived 
or  lost  by  the  fact  that  the  original  note  was 
executed  by  the  direction  of  the  vendor  to  a 
third  person.     Joiner  v.  Perkins,  59  Tex.  300. 

Presumption  of  Waiver  Not  Conclusive.  —  Al- 
though the  proof  of  any  of  the  acts  constituting 
technical  waiver  raises  a  presumption  that  the 
lien  has  been  released,  yet  it  is  not  conclu- 
sively presumed  and  is  susceptible  of  rebuttal. 
Lord  v.  Wilcox,  99  Ind.  491. 

The  presumption  raised  by  the  acceptance  of 
security  is  open  to  rebuttal.  Cordova  v.  Hood, 
17  Wall.  (U.  S.)  1. 

Intention  to  Waive.  —  On  the  other  hand,  al- 
though there  be  only  the  mere  personal  obliga- 
tion of  the  vendee,  yet  it  is  competent4to  show 
that  there  was  an  agreement  or  intention  to 
waive  the  lien.  McCarty  v.  Williams,  69  Ala. 
174;  Winter  v.  Anson,  1  Sim.  &  St.  434. 

Substitution  of  One  Note  for  Several.  —  The 
substitution  of  one  note  for  several  executed 
for  the  purchase  money  does  not  waive  the 
lien.     Baker  v.  Collins,  4  Tex.  Civ.  App.  520. 

3.  In  General  Whenever  the  Vendor  Accepts  a 
Bond,  Bill,  or  Other  Obligation  as  a  Satisfaction 
for  and  in  payment  of  the  purchase-money  debt, 
there  is  novation  and  the  lien  is  waived.  But 
it  will  depend  upon  the  circumstances  of  each 
case  as  evidencing  the  intention  of  the  parties, 
the  intention  to  be  gathered  not  only  from  the 
circumstances,  but  from  the  instruments  or 
deeds  of  conveyance  or  other  writings,  whether 
or  not  the  lien  is  waived.  The  point  has  been 
decided  in  some  English  cases.  Clarke  v.  Royle, 
3  Sim.  499;  Dixon  v.  Gayfere,  17  Beav.  421; 
Jersey  v.  Briton  Ferry  Floating  Dock  Co.,  L.  R. 
7  Eq.  409.  See  also  Thames  v.  Caldwell,  60 
Ala.  644 ;  Williams  v.  McCarty,  74  Ala.  295 ; 
Moshier  v.  Meek,  80  111.  79 ;  Acton  v.  Wad- 
dington, 46  N.  J.  Eq.  16;  Keith  v.  Wolf,  5  Bush 
(Ky.)  646. 

Note  of  Sub-vendee. —  The  substitution  of  the 
note  of  a  sub-vendee  of  the  land  in  place  of  the 
note  of  the  vendor  may  constitute  a  novation, 
and  accordingly  a  waiver.  Wasson  v.  Davis,  34 
Tex.  159. 

But  the  novation  is  not  the  necessary  effect 
of  the  same,  and  the  circumstances  may  be 
such  that  it  would  not  constitute  a  waiver  by 
novation.     Pouns  v.  Gartman,  29  Miss.  133; 
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Security  Other  than  Undertaking  of  Vendee.  —  And  the  same  rule  applies,  according 
to  some  authorities,  where  distinct  and  independent  security  other  than  the 
mere  undertaking  of  the  vendee  has  been  accepted  by  the  vendor,  unless  the 
parties  stipulate  that  such  acceptance  shall  not  effect  a  waiver.1    Yet  other 


Cummings  v.  Moore,  61   Miss.  184;  Boyd  v. 
Jackson,  82  Ind.  525. 
Covenant  in  Deed  to  Assume  Mortgage.  —  The 

lien  for  the  unpaid  purchase  money  which  ac- 
crued in  favor  of  the  grantor  at  the  time  of  the 
conveyance  is  not  waived,  satisfied,  or  canceled 
by  the  covenant  in  the  deed  of  the  grantee 
requiring  him  to  assume  the  mortgage  ;  the  mere 
effect  is  to  render  him  liable  to  pay  the  mort- 
gage and  to  create  a  lien  on  the  land  which  he 
receives  from  the  grantor,  and  to  obligate  him 
to  pay  the  purchase  price  by  applying  it  to  the 
mortgage  indebtedness  of  the  grantor.  Bing- 
hamton  Sav.  Bank  v.  Binghamton  Trust  Co.,  85 
Hun  (N.  Y.)  75.  ' 

1.  Waived  by  Separate  Security  —  United 
States.  —  Strider  v.  King,  3  Cranch  (C.  C.)  67; 
Brown  v.  Gilman,  4  Wheat.  (U.  S.)  290  ;  Brisco 
v.  Minah  Consol.  Min.  Co.,  82  Fed.  Rep.  952. 

Alabama. — -Walker  v.  Struve,  70  Ala.  167. 

Arkansas.  —  Johnson  v.  Godden,  33  Ark.  600. 

California.  —  Lewis  v.  Covillaud,  21  Cal.  178; 
Gard  v.  Gard,  108  Cal.  19;  Austin  v.  Pulschen, 
112  Cal.  528. 

Florida.  —  McKeown  v.  Collins,  38  Fla.  276. 

Illinois.  —  Wilson  v.  Sawyer,  74  111.  473 ; 
Ilett  v.  Collins,  103  111.  74;  Koch  v.  Roth,  150 
111.  212;  Franklin  v.  McDonald,  163  111.  139. 

Indiana.  —  Crans  v.  Hamilton  County,  87  Ind. 
162;  Robbins  v.  Masteller,  147  Ind.  122. 

Iowa.  —  Stuart  v.  Harrison,  52  Iowa  511. 

Kentucky.  —  Ducker  v.  Gray,  3  J.  J.  Marsh. 
(Ky.)  163. 

Maryland.  —  McGonigal  v.  Plummer,  30  Md. 

422.  '  .,*.'•' 

Missouri.  —  Adams  v.  Buchanan,  49  Mo.  64  ; 
Winn  v.  Lippincott  Invest.  Co.,  125  Mo.  529; 
Dickason  v.  Fisher,  137  Mo.  342. 

New  Jersey.  —  Dudley  v.  Dickson,  14  N.  J. 
Eq.  252. 

New  York.  —  Vail  v.  Foster,  4  N.  Y.  312; 
Yeomans  v.  Bell,  79  Hun  (N.  Y.)  215. 

Ohio.  —  Follett  v.  Reese,  20  Ohio  546,  55 
Am.  Dec.  472. 

Rhode  Island.  —  Palmer  v.  Deslauriers,  19 
R.  I.  505. 

Tennessee.  —  Denny  v.  Steakly,  2  Heisk. 
(Tenn.)  156. 

Texas.  —  McDonough  v.  Cross,  40  Tex.  251. 

Wisconsin.  —  Gates  v.  Parmly,  93  Wis.  294. 

This  Is  the  General  Doctrine  as  gathered  from 
the  great  number  of  cases.  There  are  various 
modifications  of  it  in  different  jurisdictions, 
but  the  leading  rule  seems  to  be  that  the  im- 
plied security  of  the  lien  will  be  regarded  as 
waived  when  express  independent  security  is 
resorted  to  by  the  vendor.  In  a  recent  case 
the  Supreme  Court  of  Florida  enunciated  the 
rule,  as  framed  from  a  review  of  the  many 
cases,  that  the  Hen  will  be  extinguished  where 
any  independent  security  is  taken,  on  the  land 
or  otherwise,  for  whole  or  part  of  tl  e  purchase 
money,  unless  there  be  an  express  agreement 
to  the  contrary.  The  fact  that  the  additional 
security  should  be  unavailing  does  not  aller 
the  case.     The  taking  of  the  security  shows 


the  intention  of  the  vendor  not  to  rely  on  the 
implied  lien  in  equity.  That  intention  may  be 
shown  as  well  by  informal  as  by  regularly 
executed  acts  of  commission  or  omission.  Mc- 
Keown v.  Collins,  38  Fla.  276. 

Security  for  Part  of  Purchase  Money.  —  And 
the  taking  of  separate  security  waives  the  lien, 
whether  the  security  be  for  the  whole  or  part 
of  purchase  money.  Yeomans  v.  Bell,  79  Hun 
(N.  Y.)  215. 

Saved  by  Express  Agreement.  —  The  parties 
may  agree  that  the  taking  of  separate  security 
shall  not  effect  the  waiver  of  the  lien. 
England.  —  Frail  v.  Ellis,  16  Beav.  350. 
Alabama.  —  Napier  v.  Jones,  47  Ala.  90. 
Florida.  —  McKeown  v.  Collins,  38  Fla.  276. 
Indiana.  —  Robbins    v.    Masteiler,    147  Ind. 
122. 

Minnesota.  —  Daughaday  v.  Paine,  6  Minn. 
443- 

.  I ississippi.  —  Fonda  v.  Jones,  42  Miss.  792. 
Missouri.  —  Briscoe  v.  Callahan,  77  Mo.  134. 
New  York.  —  Fish  v.  Howland,  1  Paige  (N. 
Y.)  20;  Yeomans  v.  Bell,  79  Hun  (N.  Y.)  215. 

Illustrations  of  Waiver  —  Obligation  of  Vendee 
to  Discharge  Indebtedness  of  Vendor. —  Koch  v. 
Roth,  150  111.  212. 

Agreement  to  Pay  Purchase  Money  by  Fulfil- 
ment of  Another  Agreement.  —  Gard  v.  Gard,  108 
Cal.  19. 

Agreement  to  Retain  Possession  until  Balance 

of  Purchase  Price  Is  Paid.  —  Austin  v.  Pulschen, 

112  Cal.  528. 
Taking  Mortgage  of  Vendee.  —  The  acceptance 

of  a  mortgage  as  security  for  whole  or  part  of 
the  unpaid  purchase  money  is  a  waiver,  in  the 
absence  of  an  express  agreement  that  the  lien 
shall  be  retained.  Robbins  v.  Masteller,  147 
Ind.  122. 

And  this  is  the  rule  as  supported  by  the 

authorities. 

United  States.  —  Brown  v.  Gilman,  4  Wheat 
(U.  S.)  290. 

Alabama.  —  Walker  v.  Struve,  70  Ala.  167; 
Fields  v.  Drennen,  115  Ala.  558. 

California.  —  Camden  v.  Vail,  23  Cal.  633  ; 
Wells  v.  Harter,  56  Cal.  342;  Avery  v.  Clark, 
87  Cal.  619. 

Illinois.  —  Chicago,  etc.,  R.  Land  Co.  v.  Peck, 
112  111.  408. 

Indiana.  —  Hadley  v.  Pickett,  25  Ind.  450 ; 
Richards  v.  McPherson,  74  Ind.  158;  Masters 
v.  Templeton,  92  Ind.  447 ;  Robbins  v.  Mas- 
teller,  147  Ind.  122. 

Iowa.  —  Tinsley  v.  Tinsley,  52  Iowa  14; 
Akers  v.  Luse,  56  Iowa  346. 

Kentucky.  —  Young  v.  Wood,  11  B.  Mon. 
(Ky.)  123. 

Maryland.  —  Hummer  v.  Schott,  21  Md.  311. 
Missouri.  —  Winn  v.  Lippincott  Invest.  Co., 
125  Mo.  529:  Briscoe  v.  Callahan,  77  Mo.  134. 
New  York.  —  Gaylord  v.  Knapp,  15  Hun  (N. 

Y.)  87. 

Rhode  Island.  —  Palmer  v.  Deslauriers,  19 
R.  I.  505- 

The  same  ruling  obtained  in  Oregon  and 
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authorities  hold  that  the  acceptance  of  other  security  than  the  purchaser's 
obligation  will  raise  a  presumption  of  waiver  and  be  regarded  as  prima  facie 
evidence  thereof,  but  will  not  be  conclusive  of  rebuttal  by  other  evidence 
showing  that  the  lien  was  intended  to  be  retained.1 

Fraud.  —  It  is  also  settled  that  no  waiver  will  arise  by  means  of  the  fraud 
or  other  illegal  conduct  of  the  vendee,8  as  the  court  will  relieve  the  vendor 
of  such  inequitable  advantage.  The  lien,  therefore,  will  not  be  extinguished 
by  the  acceptance  of  worthless  securities  3  or  where  other  securities  have  been 


Virginia  before  the  lien  was  declared  repudi- 
ated in  those  states.  Pease  v.  Kelly,  3  Oregon 
417;  Little  v.  Brown,  2  Leigh  (Va.)  353. 

The  Contrary  View  is,  however,  sometimes 
found.  Boos  v.  Ewing,  17  Ohio  521,  49  Am. 
Dec.  478;  Wasson  v.  Davis,  34  Tex.  159;  De 
Bruhl  v.  Maas,  54  Tex.  464. 

Deeds  of  Trust. —  The  same  rule  applies  where 
a  deed  of  trust  is  used  instead  of  the  old  form 
mortgage.  Winn  v.  Lippincott  Invest.  Co.,  125 
Mo.  529. 

Mortgage  on  Other  Land.  —  The  mortgage  may 
be  placed  on  the  land  conveyed  or  upon  other 
land.  If  it  be  taken  as  a  security  for  the  pur- 
chase money  there  is  a  waiver  in  either  case. 
Brown  v.  Gilman,  4  Wheat.  (U.  S.)  290 ;  Chi- 
cago, etc.,  R.  Land  Co.  v.  Peck,  112  111.  408: 
Hummer  v.  Schott,  21  Md.  311;  Hadley  v. 
Pickett,  25  Ind.  450  ;  Camden  v.  Vail,  23  Cal. 
633- 

Mortgage  for  Part  of  Purchase  Money.  —  The 
vendor's  taking  a  mortgage  for  a  portion  of  the 
unpaid  purchase  money  will  yet  waive  the  lien 
for  the  balance.  Palmer  v.  Deslauriers,  19  R, 
I.  505;  Fish  v.  Howland,  1  Paige  (N.  Y.)  20. 
But  the  presumption1  of  waiver  may  be  over- 
come by  an  express  statement  to  the  contrary 
in  the  mortgage  deed.  Briscoe  v.  Callahan,  77 
Mo.  134. 

Mere  Taking  of  Mortgage.  —  The  taking  of  a 
mortgage  for  part  of  the  purchase  money  in 
the  absence  of  a  statement  therein  to  the  con- 
trary is  a  waiver  of  the  lien  for  the  balance, 
although  this  was  left  with  the  vendee  with 
which  to  pay  an  assessment  which  was  after- 
wards set  aside.  Blomstrom  v.  Dux,  175  111. 
43S- 

Mortgage  to  Secure  Price  of  Land  and  Other 
Things.  —  A  fortiori  the  lien  is  lost  where  the 
mortgage  covers  the  price  of  land  and  other 
considerations,  so  closely  interblended  as  to  be 
inseparable.  No  lien  would  exist,  even  in  the 
absence  of  the  mortgage,  when  the  purchase 
money  is  not  distinguishable  from  the  other 
sum.  Ortmann  v.  Plummer,  52  Mich.  76; 
Stringfellow  v.  Ivie,  73  Ala.  209. 

Mortgage  Not  a  Substituted  Security,  —  When 
it  appears  that  the  mortgage  taken  is  not  a 
substituted  security,  nor  taken  in  pursuance  of 
an  intention  to  waive  a  vendor's  lien,  it  has 
been  held  that  no  waiver  accrues.  Elliott  v. 
Plattor,  43  Ohio  St.  198. 

1,  View  that  Only  Presumption  of  "Waiver.  — 
The  cases  holding  this  way  are  at  variance 
with  the  general  doctrine.  They  are  based  upon 
the  ground  that  the  presumption  arising  from 
the  acceptance  of  the  separate  security  is  not 
conclusive  so  far  as  to  operate  an  estoppel,  but 
merely  afford  prima  facie  evidence  of  the 
waiver.  Views  of  this  kind  were  expressed  in 
the  leading  case  of  Mackreth  v.  Symmons,  15 


Ves.  Jr.  347.  They  have  also  been  sanctioned 
in  the  following  cases  : 

Alabama.  —  Woodall  v.  Kelly,  85  Ala.  368,  7 
Am.  St.  Rep.  57;  Jackson  v.  Stanley,  87  Ala. 
270. 

Arkansas.  —  Stroud  v.  Pace,  35  Ark.  100. 
California.  —  Bau'm  v.  Grigsby,  21  Cal.  172. 
Indiana.  —  Lord  v.  Wilcox,  99  Ind.  491. 
Iowa.  —  Gnash  v.  George,  58  Iowa  492. 
Mississippi. —  Fonda  v.  Jones,  42  Miss.  792, 
2  Am.  Rep.  669. 

Missouri.  —  Hunt  v.  Marsh,  80  Mo.  396. 
Ohio.  —  Anketel  v.  Converse,  17  Ohio  St.  11. 
Tennessee.  —  Irvine    v.    Muse,     10  Heisk. 
(Tenn.)  477;  Jarman  v.  Farley,  17  Lea  (Tenn.) 
141. 

Texas.  —  Faver  v.  Robinson,  46  Tex.  204 ; 
Slaughter  v.  Owens,  60  Tex.  668. 

Wisconsin.  —  De  Forest  v.  Holum,  38  Wis. 
5i6. 

And  see  a  discussion  of  this  point  in  Manly 
v.  Slason,  21  Vt.  271,  52  Am.  Dec.  60,  a  lead- 
ing- case,  and  one  in  which  the  lien  was  recog- 
nized in  Vermont  before  it  was  abolished  by 
statute  in  1862.  Vt.  Gen.  Stat.  1862,  c.  65, 
par.  33. 

2.  Fraud.  —  The  rule  of  waiver  has  no  appli- 
cation where  the  vendor  was  induced  to  act  by 
fraud  practiced  on  him.  Yeomans  v.  Bell,  79 
Hun  (N.  Y.)  215.  See  also  Coil  v.  Fougera, 
36  Barb.  (N.  Y.)  195;  Tobey  v.  McAllister,  9 
Wis.  463  ;  Gnash  v.  George,  58  Iowa  492 ; 
Brown  v.  Byam,  65  Iowa  374 ;  Himes  v.  Lang- 
ley,  85  Ind.  77;  Nysewander  v.  Lowman,  124 
Ind.  584  ;  Thomas  v.  Bridges,  73  Mo.  530. 

3,  "Worthless  Stock  in  Corporation  —  There 
is  no  waiver  where  the  vendor  takes  worthless 
stock  in  a  corporation  in  part  payment  of  the 
purchase  price,  relying  on  the  representations 
of  the  vendee  as  to  the  value  of  the  stock. 
Where  the  stock  proved  to  be  worthless  it  was 
held  that  the  vendor  did  not  waive  his  lien  as 
to  the  amount  of  the  purchase  price  covered  by 
the  stock.  Yeomans  v.  Bell,  79  Hun  (N.  Y.) 
215. 

Worthless  Pledge  or  Mortgage.  —  Kent  v. 
Gerhard,  12  R.  I.  92,  34  Am.  Rep.  612;  Haugh 
v.  Blythe,  20  Ind.  24;  Martin  v.  Cauble,  72  [ml. 
67;  Chapman  v.  Chapman,  55  Ark.  542. 

In  some  cases  a  distinction  has  been  drawn 
between  the  case  where  the  security  taken  is 
merely  void  or  worthless,  and  where  such  se- 
curity, void  or  worthless,  is  unloaded  on  the 
vendor  by  the  fraudulent  representations  of  the 
vendee.  In  the  former  case  a  waiver  results  ; 
in  the  latter  it  does  not.  See  Himes  v.  Lang- 
ley,  85  Ind.  77;  Nysewander  v.  Lowman,  124 
Ind.  584;  Thomas  v.  Bridges,  73  Mo.  530; 
Gnash  v.  George,  58  Iowa  492 ;  Tobey  v.  Mc- 
Allister, 9  Wis.  463. 
Mortgage  Proving  Defioient. — But  the  mere  fact 
767  Volume  XXIX. 


Implied  Vendor's  Lien. 


VENDOR'S  LIEN. 


Waiver  of  Lien. 


substituted  by  fraud  for  the  ones  intended.1 

c  Receipt  or  Acknowledgment  of  Payment.  —  The  mere  receipt  in 
full  for  the  purchase  price  given  by  the  vendor,  or  the  recital  of  payment  in 
the  deed,  will  not  operate  a  waiver  of  the  lien  if  the  purchase  money  be  in 
fact  unpaid.2  This  will  merely  place  upon  the  vendor  the  burden  of 
disproving  the  expressed  recital.3 

d.  Express  Contract.  —  If  the  parties  expressly  contract  directly  con- 
cerning  the  purchase  money  or  the  land  in  a  manner  inconsistent  with  the 
retention  of  the  lien,4  as  by  mutual  agreement  that  the  lien  shall  not  be  relied 
upon,5  it  will,  of  course,  destroy  the  legal  implication  and  no  question  will 
arise  as  to  whether  the  lien  remain. 

e.  Judgment  at  Law  for  Debt.  —  It  is  variously  held  as  to  whether 
the  establishment  of  a  claim  for  the  purchase  money,  by  its  reduction  to  a 
judgment  at  law,  will  operate  a  waiver  of  the  lien.  While  it  has  been  held 
affirmatively  to  be  the  case,®  the  prevailing  doctrine  inclines  to  the  view  that 
the  mere  recovery  of  a  judgment  for  the  purchase  money  will  not  extinguish 
the  lien  while  the  vendor  has  not  gone  further  and  exhausted  his  remedy  by 
levying  execution  on  the  land  and  selling  the  same.7  When  he  elects  to 
exercise  the  legal  relief  and  sell  the  land  under  execution  he  is  held  to  waive 
the  other  relief  of  impressing  the  land  with  his  lien  in  equity.8 

that  the  mortgage  proves  to  be  insufficient  for  the 
purposes  of  the  security  does  not  avail  to  avert 
the  waiver.  Kendrick  v.  Eggleston,  56  Iowa 
128,  41  Am.  Rep.  90  ;  Partridge  v.  Logan,  3  Mo. 
App.  509;  Hunt  v.  Waterman,  12  Cal.  301; 
Akers  v.  Luse,  56  Iowa  346;  McKeown  v.  Col- 
lins, 38  Fla.  276. 

1.  Substituting  Different  Mortgage.  —  The 
vendor  is  not  prejudiced  where  the  vendee  re- 
cords a  different  mortgage  from  what  the 
vendor  agreed  to  take.  Huff  v.  Olmstead,  67 
Iowa  598. 

Conspiracy  to  Effect  Substitution  of  Worthless 
Railroad  Bond.  —  Brown  v.  Byam,  65  Iowa  374. 

Mistake.  —  The  lien  is  not  waived  where  the 
vendor  procured  a  decree  for  the  sale  of  other 
lands  and  dealt  with  the  lien  through  mistake. 
Kent  v.  San  Francisco  Sav.  Union,  130  Cal. 
401. 

Different  Securities  Fraudulently  Substituted.  — 
Gilbert  v.  Bakes,  106  Ind.  558;  Jones  v.  Rush, 
156  Mo.  364. 

2.  Zwingle  v.  Wilkinson,  94  Tenn.  246.  And 
see  the  title  Receipts,  vol.  23,  p.  983. 

3.  See  supra,  this  section,  4.  b.  Recital  of 
Payment  in  Deed.  And  see  the  title  Receipts, 
vol.  23,  p.  983. 

Delivery  of  Deed. —  No  more  than  the  mere 
recital  of  the  consideration  having  been  paid 
does  the  delivery  of  the  deed  operate  a  waiver. 
Said  the  Supreme  Court  of  the  United  States  : 
"  There  is  no  presumption  from  the  delivery 
of  the  deed  that  the  plaintiffs  intended  to  waive 
their  lien  for  the  purchase  money.  Indeed,  it 
is  characteristic  of  a  vendor's  lien  as  dis- 
tinguished from  a  contract  lien  that  it  arises 
upon  a  transfer  of  title.  It  is  a  doctrine  of 
equitable  jurisprudence  which  says  that  land, 
which  is  immovable,  is  the  best  security  for  its 
own  price,  and  that  title  thereto  should  there- 
fore pass  subject  to  the  equitable  burden  of 
such  security."  Slide,  etc.,  Gold  Mines  v.  Sey- 
mour. 153  U.  S.  520. 

4.  Such  a  contract,  as  stated  in  a  leading  case 
from  Vermont,  will  supersede  all  legal  implica- 
tions respecting  the  lien  whenever  the  existence 


of  the  lien  and  the  contract  are  inconsistent. 
Manly  v.  Slason,  21  Vt.  276. 

Contract  May  Be  by  Parol. —  Fish  v.  Howland, 
1  Paige  (N.  Y.)  20 ;  Moshier  v.  Meek,  80  111. 
79  ;  Fonda  v.  Jones,  42  Miss.  792. 

5.  McLaurie  v.  Thomas,  39  111.  291. 
Contract  to  Retain  Lien  to  Certain  Extent.  — 

If  there  be  an  express  contract  that  the  vendor's 
lien  shall  be  retained  to  a  certain  extent,  it  im- 
pliedly operates  to  waive  the  lien  to  a  greater 
extent.  Expressio  unius  est  exclusio  alterius. 
Brown  v.  Gilman,  4  Wheat.  (U.  S.)  255. 

A  Stipulation  in  a  Contract  that  It  Shall  Ee 
Construed  to  Be  "  a  Personal  Contract  between 
the  parties  and  its  terms  and  provisions  shall 
constitute  no  lien "  on  lands  operates  as  a 
waiver  of  any  claim  for  the  vendor's  lien.  The 
vendor  being  sui  juris,  and  not  illiterate,  a  mis- 
representation by  the  vendees  or  their  attorneys 
at  the  time  the  contract  was  made  as  to  the  op- 
eration and  effect  of  a  stipulation  that  it  should 
be  construed  as  a  personal  contract  between  the 
parties  and  that  its  terms  and  conditions  should 
make  no  lien  on  the  lands,  does  not  prevent 
such  stipulation  from  operating  as  a  waiver  of 
ttie  lien.     Gates  v.  Parmly,  93  Wis.  294. 

6.  Effect  of  Judgment  at  Law. —  Fitzell  v. 
Leaky,  72  Cal.  477 ;  Crans  v.  Hamilton  County, 
87  Ind.  162. 

7.  The  mere  institution  of  suit  and  obtaining 
a  judgment  is  not  conclusive.  The  vendor 
must  have  gone  further  and  sold  the  land. 
Chapman  v.  Lee,  64  Ala.  483  ;  Graves  v.  Cou- 
tant,  31  N.  J.  Eq.  763;  Ball  v.  Hill,  48  Tex. 
634 ;  Waldrom  v.  Zacharie,  54  Tex.  503 ; 
Zwingle  v.  Wilkinson,  94  Tenn.  246;  Dickason 
v.  Fisher,  137  Mo.  342. 

8.  Palmer  v.  Harris,  100  111.  276;  Nutter  v. 
Fouch,  86  Ind.  451 ;  McArthur  v.  Porter,  1  Ohio 
99:  McAlpin  v.  Burnett,  19  Tex.  497;  Outton 
v.  Mitchell,  4  Bibb  (Ky.)  239;  Grubb  v.  Crane, 
5  111.  153;  Dickason  v.  Eby,  73  Mo.  137. 

Claim   Allowed    Against   Vendea's  Estate,-— 
Although  the  allowance  of  a  claim  against  the 
vendee's  estate  is  in  the  nature  of  a  qualified 
judgment  and  confers  on  the  vendor  the  right  to 
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f.  Laches  and  Estoppel.  —  The  vendor  may  be  estopped  from  asserting 
his  lien  as  against  other  liens  although  without  such  estoppel  it  would  enjoy 
priority.1  Estoppel  may  arise  by  the  vendor's  laches  in  asserting  his  lien 
where  third  parties  have  acquired  vested  interests  in  ignorance  thereof,3  or 
by  his  negligence,  or  by  his  affirmative  conduct  where  he  has  led  other  parties 
into  doing  acts  which  if  he  be  permitted  to  reverse  his  attitude  would 
terminate  to  their  prejudice.3  Thus,  where  the  vendor  has  told  a  prospective 
grantee  of  certain  land  that  he  has  no  lien  thereon,  and  relying  on  such  state- 
ment the  grantee  purchases  the  land,4  or  where  he  allows  third  parties  to  spend 


look  to  all  the  estate  of  the  deceased  vendee 
which  may  remain  afterthe  necessary  diminution 
therefrom  by  the  course  of  administration,  yet 
such  allowance  of  a  claim  for  purchase  money 
will  not  be  construed  a  waiver  of  the  lien. 
Selna  v.  Selna,  125  Cal.  357.  And  see  Hays  v. 
Horine,  12  Iowa  61. 

Election  and  Waiver.  — ■  The  two  are  correla- 
tive, and  hence  the  vendor  is  considered  to  have 
waived  his  right  to  go  into  equity  and  effect  a 
sale  under  a  decree  when  he  has  elected  to 
adopt  the  remedy  at  law  and  sell  under  execu- 
tion. He  will  be  estopped  from  enforcing  a 
vendor's  lien  by  a  resale  of  the  land  as  against 
a  purchaser  at  the  execution  sale.  Dickason 
v.  Eby,  73  Mo.  133. 

Suit  by  Assignee.  —  The  lien  is  equally  waived 
where  the  assignee  of  such  purchase-money  lien 
files  suit  at  law,  obtains  judgment,  and  prose- 
cutes the  same  by  causing  a  writ  of  execution 
to  be  issued  against  the  land  and  have  the  same 
sold.    Dickason  v.  Fisher,  137  Mo.  342. 

Arbitration.  —  Where  the  parties  enter  into 
an  arbitration,  but  the  defendant  fails  to  pay 
the  award,  there  is  no  waiver.  Chastain  v. 
Hames,  124  Ala.  618. 

No  Waiver  Where  Release  Not  Specific. —  There 
is  no  waiver  of  the  lien  where  the  release  of 
the  lien  does  not  include  a  relinquishment  of 
the  lien  for  purchase  money  previously  due 
which  had  accrued  up  to  the  time  of  the  contract 
and  for  which  the  note  was  given.  Henes  v. 
Henes,  5  Ind.  App.  100. 

Where  Payment  to  Be  Made  in  Goods.  —  Meyer 
v.  Smith,  3  Tex.  Civ.  App.  37. 

Charging  Administrator  of  Vendee  Not  Taking 
Separate  Security.  —  Bogart  v.  Bell,  112  Ala. 
412. 

1.  The  General  Doctrines  of  Estoppel  of  rec- 
ord, by  deed,  and  by  matter  in  pais,  determine 
the  creation  of  an  estoppel  in  this  connection. 
See  the  title  Estoppel,  vol.  11,  p.  385.  See 
further  a  discussion  of  the  subject  by  Judge 
Cooley  in  Barnard  v.  German  American  Semi- 
nary, 49  Mich.  444. 

On  the  question  in  general  of  the  estoppel 
of  the  vendor  from  asserting  priority  of  lien, 
see  Butler  v.  U.  S.  Building,  etc.,  Assoc,  97 
Tenn.  679. 

One  who  fails  to  assert  his  lien  which  he 
owned  at  the  time  of  selling  the  land  is  after- 
ward estopped  to  assert  it  to  the  prejudice  of 
the  purchaser.  Cooper  v.  Lindsay,  109  Ala. 
338. 

Caveat  Emptor  Not  Availing.  —  Where  the 
vendor  or  owner  of  the  vendor's  lien,  by  his 
wrongful  silence  when  duty  required  him  to 
speak,  failed  to  assert  or  claim  his  lien  at  the 
time  of  sale,  he  cannot  afterward  assert  it 
to  the  prejudice  of  the  purchaser,  the  doctrine 
2Q  C.  of  L. — 49 


of  caveat  emptor  in  regard  to  judicial  sales  not 
availing  when  the  purchaser  had  no  notice. 
Cooper  v.  Lindsay,  109  Ala.  338. 

Effect  of  Estoppel.  —  The  estoppel  does  not 
operate  to  pass  as  by  a  grant  a  greater  title 
than  the  decedent  possessed,  but  merely  to 
prevent  the  administrator  and  those  claiming 
under  him  from  being  heard  to  assert  that  the 
decedent  possessed  anything  less  than  an  ab- 
solute unencumbered  fee  in  land.  Cooper  v. 
Lindsay,  109  Ala.  338. 

Payment  Precedent  to  Benefit  of  Estoppel.  — 
The  execution  of  a  warranty  deed  by  an  inter- 
mediate vendor  to  a  subsequent  purchaser  gives 
him  no  right  in  equity  to  resist  the  mortgage, 
and  he  can  assert  no  right  to  an  estoppel  against 
his  vendor,  arising  from  the  covenants  of  his 
warranty  deed  as  relieving  his  property  from 
the  lien  of  such  mortgage,  until  he  has  paid 
for  such  warranty  by  payment  of  the  purchase 
money  due.     Truss  v.  Miller,  116  Ala.  494. 

2.  Laches.  — ■  As  where  the  vendor  fails  to 
commence  proceedings  to  enforce  his  lien 
within  a  reasonable  time  after  his  right  to  do 
so  accrues.  School  Trustees  v.  Wright,  11  111. 
603  ;  Duffield  v.  Butler,  34  W.  Va.  624.  And 
see  generally  the  title  Laches,  vol.  18,  p.  95. 

A  Delay  of  Thirteen  Years  has  been  held,  un- 
der the  circumstances,  not  sufficient  to  estop 
the  assignee  of  the  debts  from  enforcing  the 
lien.  Lucy  v.  Hopkins,  (Ky.  1890)  13  S.  W. 
Rep.  s  1 8. 

3.  Securing  Note  on  His  Own  Land.  —  The  payee 
of  a  note  is  estopped  who  allows  it  to  be 
secured  by  a  trust  on  his  own  property.  An 
equitable  lien  is  given  on  the.  land  to  the  pur- 
chaser of  the  note  against  the  payee  and  his 
vendee  with  notice.  Barrett  v.  Baker,  136 
Mo.  512. 

Estoppel  to  Deny  Consideration  of  Release.  — 

A  vendor  is  estopped  from  claiming  that  a  re- 
lease of  lien  was  without  consideration  when 
his  promise  to  release  the  land  was  the  moving 
consideration  of  a  subsequent  purchase  of  the 
land  by  another  purchaser  who  would  not  have 
bought  the  land  without  it.  Claiborne  v.  Cas- 
tle, 98  Cal.  30. 

Vendor  Present  at  Foreclosure  Sale  and  Making 
No  Objection.  —  In  accordance  with  this  general 
doctrine  expressed  in  the  text,  a  vendor  or 
holder  of  a  vendor's  lien  is  estopped  to  assert 
the  same  as  against  one  who  bought  the  prop- 
erty in  at  a  foreclosure  sale  of  a  mortgage 
which  had  been  given  by  the  vendee,  and  at 
which  sale  the  vendor  was  present  and  not 
only  made  no  objection  but  stated  he  had  no 
claim  on  the  land.  Hoots  v.  Williams,  116 
Ala.  372. 

4.  Lacy  v.  Eller,  8  Ind.  App.  286. 
Representing  Land  Unencumbered.  —  Burns  v. 
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money  in  improvements  under  a  provision  of  a  mortgage  made  to  them  by 
the  vendee,  the  vendor  not  making  any  protest  or  claim  for  his  lien,1  an 
estoppel  will  arise  and  postpone  his  equity  to  the  lien  which  has  vested 
through  his  failure  to  assert  his  own. 

g.  Revival.  —  It  may  be  stated  as  a  general  principle  that  a  lien  once 
waived  or  abandoned  cannot  be  revived.8 

II.  Title  Retained  by  Vendor  as  Security  for  Price  —  1.  In  General.  — 
Where  the  vendor  retains  title  under  an  executory  contract  of  sale,  giving 
bond  for  title  upon  the  payment  of  the  purchase  money  notes,  or  on  any 
other  scheme,  he  is  said  to  have  a  lien  on  the  land  for  the  unpaid  purchase 
money.3  That  this  species  of  security  is  properly  styled  a  lien,  admits  of 
grave  doubt  and  is  controverted  by  eminent  authority.4  But  while  in  some 
jurisdictions  it  has  no  specific  recognition  as  a  lien,  yet  for  the  most  part  it 
exists  under  the  name  and  has  a  practical  operation  and  force  in  every  state 
of  the  United  States? 


Taylor,  23  Ala.  255  ;  Atkinson  v.  Lindsey,  39 
Ind.  296 ;  Henson  v.  Westcott,  82  111.  224 ; 
Reily  v.  Miami  Exporting  Co.,  5  Ohio  333 ; 
Thompson  v.  Dawson,  3  Head  (Tenn.)  384. 

Deed  Containing  Indorsement  of  Receipt  in  Full 
of  Purchase  Money.  —  Rice  v.  Rice,  2  Drew.  75. 

Wife's  Property  in  Custody  of  Husband  —  As  to 
Estoppel  of  Wife. — Corry  v.  Jones,  114  Ala. 
503- 

Estoppel  by  Conduct  at  Sale.  —  North  v.  Rogers, 
78  S.  W.  Rep.  165,  25  Ky.  L.  Rep.  1542. 

Agreement  with  Subpurchaser.  —  Where  the 
vendor  with  lien  agreed  that  on  payment  of  a 
certain  sum  to  himself  and  of  another  sum  to 
the  original  purchaser,  a  subpurchaser  might 
have  the  land  discharged  from  the  lien,  and 
the  money  was  paid  and  deeds  executed  pur- 
suant to  the  agreement,  the  vendor  was  pre- 
vented by  estoppel  from  insisting  as  against 
the  subpurchaser  on  a  lien  for  money  of  pur- 
chase due  under  the  original  sale.  Burgess  v. 
Greene,  64  Ala.  509. 

1.  Improvements.  —  Harms  v.  Frost,  68  111. 
App.  186. 

2.  Burger  v.  Potter,  32  111.  66 ;  Richards  v. 
McPherson,  74  Ind.  158;  Mayham  v.  Coombs, 
14  Ohio  428. 

3.  The  Lien  Is  of  an  Indefeasible  Character 

and  is  secured  by  the  legal  title.  Under  such 
a  contract  the  vendor  does  not  divest  himself 
of  the  title,  but  retains  the  same  under  a  bond 
to  convey  when  the  purchase  money  has  been 
fully  paid.  The  vendee  goes  into  possession  un- 
der such  a  contract,  and  the  usual  theory  is 
that  the  vendor  is  but  a  trustee  to  the  vendee 
for  the  conveyance  of  the  title,  and  the  vendee 
is  a  trustee  for  the  payment  of  the  purchase 
money  and  otherwise  performing  the  terms  of 
the  contract  of  sale.  Lewis  v.  Hawkins,  23 
Wall.  (U.  S.)  119. 

4.  See  Pomeroy  Eq.  Jur.  (2d  ed.)  1260; 
Jones  on  Liens,  (2d  ed.)  1107.  See  also  as  to 
the  distinction  between  this  lien,  the  implied 
and  the  express  lien,  Brush  v.  Kinsley,  14 
Ohio  21  ;  Moses  v.  Johnson,  88  Ala.  517;  Roby 
v.  Bismarck  Nat.  Bank,  4  N.  Dak.  156. 

5.  In  Some  States  It  Is  Called  an  Equitable 
Mortgage,  in  Others  an  Equitable  Security  for 
Purchase  Money,  and  It  Is  Otherwise  Differently 
Known,  but  the  lien  exists  in  all  the  states, 
whether  in  such  specific  recognition  or  not,  and 
occurs  where  the  vendor  retains  the  title  and 


the  vendee  goes  into  possession  under  the  con- 
tract of  sale.  In  the  different  states  the 
peculiar  incidents  of  this  security  are  differ- 
ently construed.     See  the  following  cases : 

United  States.  —  Lewis  v.  Hawkins,  23  Wall. 
(U.  S.)  125;  Ober  v.  Gallagher,  93  U.  S.  199; 
Hardin  v.  Boyd,  113  U.  S.  756. 

Alabama.  —  Bozeman  v.  Ivey,  49  Ala.  75 ; 
Bankhead  v.  Owen,  60  Ala.  457 ;  Masterson  v. 
Pullen,  62  Ala.  145  ;  Moses  v.  Johnson,  88  Ala. 
517;  Janney  v.  Habeler,  101  Ala.  577;  Hester 
v.  Hunnicutt,  104  Ala.  282;  Cooper  v.  Lindsay, 
109  Ala.  338. 

Arkansas.  —  Moore  v.  Anders,  14  Ark.  628; 
Lewis  v.  Boskin,  27  Ark.  63  ;  Johnson  v.  Nun- 
nerly,  30  Ark.  153;  Martin  v.  O'Bannon,  35 
Ark.  62. 

California.  —  Merritt  v.  Judd,  14  Cal.  59; 
Hill  v.  Grigsby,  32  Cal.  55  ;  Avery  v.  Clark,  87 
Cal.  619;  Gessner  v.  Palmateer,  89  Cal.  89; 
Samuel  v.  Allen,  98  Cal.  406. 

Colorado.  —  Wells  v.  Francis,  7  Colo.  396. 

Georgia.  —  Reese  v.  Burts,  39  Ga.  565  ;  Har- 
vill  v.  Lowe,  47  Ga.  214;  Scroggins  v.  Hoad- 
ley,  56  Ga.  165  ;  Williams  v.  Simmons,  79  Ga. 
649. 

Illinois.  —  Wright  v.  Troutman,  81  111.  374; 
Robinson  v.  Appleton,  124  111.  276;  Vail  v. 
Drexel,  9  111.  App.  439. 

Indiana.  —  Amory  v.  Reilly,  9  Ind.  490  ;  Mc- 
Caslin  v.  State,  44  Ind.  151  ;  Cole  v.  Wright, 
50  Ind.  296;  Evans  v.  Feeny,  81  Ind.  532; 
Felton  v.  Smith,  84  Ind.  485. 

Iozva.  —  Dukes  v.  Turner,  44  Iowa  575 ; 
Thorpe  v.  Durbon,  45  Iowa  192 ;  Reynolds  v. 
Morse,  52  Iowa  155. 

Kansas.  —  Smith  v.  Rowland,  13  Kan.  245; 
Smith  v .  Hague,  25  Kan.  246  ;  Walkenhorst  v. 
Lewis,  24  Kan.  420;  Stevens  v.  Chadwick,  10 
Kan.  413  ;  New  England  L.  &  T.  Co.  v.  Spitler, 
54  Kan.  560;  Jones  v.  Hollister,  51  Kan.  310. 

Kentucky.  —  Bradley  v.  Curtis,  79  Ky.  327. 

Maryland.  —  Alderson  v.  Ames,  6  Md.  52; 
Hall  v.  Jones,  21  Md.  439  ;  Brewer  v.  Herbert, 
30  Md.  301;  Tuck  v.  Calvert,  33  Md.  209; 
Hurley  v.  Hollyday,  35  Md.  469. 

Massachusetts.  —  Felch  v.  Hooper,  119  Mass. 
52. 

Minnesota.  —  Prentice  v.   Nutter,   25  Minn. 

484. 

Mississippi.  —  Fry  v.  Prewett,  56  Miss.  783; 
Cotten  v.  McGehee,  54  Miss.  510;  Robinson  v. 
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It  exists  also  in  England. 1 

2.  Nature  of  Lien.  —  Under  this  form  of  security  the  vendor  retains  the 
title  under  such  provision  for  conveying  the  same  by  way  of  bond  for  title  or 
otherwise  upon  the  payment  of  the  purchase  money,  as  may  be  agreed  upon 
between  the  parties. a  The  legal  title  remains  in  him,  but  ihe  vendee  goes 
into  possession  under  the  contract.3  The  relationship  thus  established  is  in 
England  held  to  be  that  of  trustee  and  cestui  que  trust;  *  in  the  United 
States  the  security  is  viewed  in  the  light  of  a  moitgage,  having  all  essential 


Harbour,  42  Miss.  795  ;  Curamings  v.  Oglesby, 
50  Miss.  153 ;  Murphree  v.  Coiintiss,  58  Miss. 
712;  Cochran  v.  Wimberiy,  44  Miss.  50,5. 

Missouri.  —  Adams  v.  Cowherd,  30  Mo.  458; 
Dickason  v.  Eby,  73  Mo.  133;  Lewis  v.  Chap- 
man, 59  Mo.  371  ;  Missouri  Land  Co.  v.  F^ylor, 
71  Mo.  App.  94. 

Nebraska.  —  Hendrix  v.  Barker,  49  Neb.  369. 

New  Jersey.  —  Huffman  v.  Hummer,  17  N.  J. 
Eq.  263  ;  Haughwout  v.  Murphy.  22  N.  J.  Eq. 
531  ;  McMichael  v.  Webster,  54  N.  J.  Eq.  478. 

New  York.  —  Stevenson  v.  Maxwell,  2  N.  Y. 
409;  Bruce  v.  Tilson,  25  N.  Y.  194;  Freeson  v. 
Bissell,  63  N.  Y.  168;  Dodge  v.  Miller,  81  Hun 
(N.  Y.)  102. 

North  Carolina.  —  Paschal  v.  Brandon,  79  N. 
Car.  504 ;  Johnson  City  First  Nat.  Bank  v. 
Pearson,  119  N.  Car.  494. 

North  Dakota.  —  Roby  v.  Bismarck  Nat. 
Bank,  4  N.  Dak.  156. 

Ohio.  —  Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe, 
56  Ohio  St.  273. 

Tennessee.  —  Sehorn  v.  McWhirter,  6  Baxt. 
(Tenn.)  313;  Leming  v.  Stephens,  95  Tenn. 
444- 

Texas.  —  Baker  v.  Compton,  52  Tex.  252; 
Russell  v.  Kirkbride,  62  Tex.  455 ;  Vieno  v. 
Gibson,  85  Tex.  432  ;  Bradford  v.  Knowles,  86 
Tex.  505  ;  Foster  v.  Andrews,  4  Tex.  Civ.  App. 
429 ;  White  v.  Cole,  9  Tex.  Civ.  App.  277  ; 
Toullerton  v.  Manchke,  11  Tex.  Civ.  App.  148. 

Virginia.  —  Day  v.  Hale,  22  Gratt.  (Va.)  146; 
lucClintic  v.  Wise,  25  Gratt.  (Va.)  448;  Ginter 
v.  Breeden,  90  Va.  565  ;  Biggs  v.  Elliston  De- 
velopment Co.,  93  Va.  404 ;  Fayette  Land  Co. 
v.  Louisville,  etc.,  R.  Co.,  93  Va.  274. 

Washington.  —  Smith  v.  Allen,  18  Wash.  1. 

West  Virginia.  —  Stephenson  v.  Rice,  12  W. 
Va.  575  ;  Lough  v.  Michael,  37  W.  Va.  679 ; 
Evans  v.  Johnson,  39  W.  Va.  299 ;  Roush  v. 
Miller,  39  W.  Va.  638. 

Wisconsin.  —  Button  v.  Schroyer,  5  Wis. 
598;  Church  v.  Smith,  39  Wis.  492;  Edwards, 
etc.,  Lumber  Co.  v.  Mosher,  88  Wis.  672. 

1.  Lysaght  v.  Edwards,  2  Ch.  D.  499; 
M'Creight  v.  Foster,  L.  R.  5  Ch.  604  ;  Shaw  v. 
Foster,  L.  R.  5  H.  L.  321  ;  Rose  v.  Watson,  10 
H.  L.  Cas.  672;  Hadley  v.  London  Bank,  3 
De  G.  J.  &  S.  70. 

2.  Legal  Title  in  Vendor.  —  Church  v.  Smith, 
;o  Wis.  492 ;  Lewis  v.  Hawkins,  23  Wall.  (U. 
S.)  119. 

It  is  not  important  how  the  vendor  retains 
the  title.  It  may  be  retained  under  the  ex- 
press stipulation  in  the  contract  of  sale,  or  it 
ftiay  be  simply  retained  as  a  matter  of  fact. 
The  fact  itself  of  the  retention  of  the  title  dis- 
closes the  existence  of  the  lien.  Sparks  v. 
Hess,  15  Cal.  186;  Conner  v.  Banks,  18  Ala. 
42;  Lewis  v.  Boskin.  27  Ark.  63;  Robinson  v. 
Appleton,  124  111.  276. 


3.  The  Vendee  Is  in  Possession  under  the  Contract 

and  is  the  equitable  owner  of  the  land.  Lewis 
v.  Hawkins,  23  Wall.  (U.  S.)  119. 

When  under  License.  —  Although  the  vendee 
is  in  possession  of  the  land,  if  the  agreement 
or  contract  of  sale  do  not  expressly,  as  it 
usually  does,  bestow  the  right  on  the  vendee 
to  enter  and  maintain  possession  until  default, 
etc.,  in  the  payment  of  the  purchase  money 
instalments,  etc.,  the  vendee  is  to  be  considered 
as  occupying  the  land  under  a  license  from  the 
vendor.  In  such  case  he  cannot  question  the 
title  of  the  vendor,  and  all  persons  claiming 
under  him,  or  coming  into  possession  through 
him  or  otherwise,  are  affected  with  the  same 
estoppel.     Robinson  v.  Appleton,  124  111.  276. 

The  Title  Will  Be  Retained  until  the  Full 
Amount  of  the  Purchase-money  Is  Paid.  —  "  There 
is  no  principle  of  law  more  firmly  established 
in  this  state  than  that  upon  a  sale  of  land  on 
a  credit  by  title  bond  or  deed,  expressly  retain- 
ing a  vendor's  lien  upon  the  land  to  secure  the 
payment  of  the  purchase  money,  the  title  re- 
mains in  the  vendor  until  the  purchase  money 
is  paid."  It  is  the  superior  title.  Foster  v. 
Andrews,  4  Tex.  Civ.  App.  429.  , 

Extent  of  Estate  in  Vendee.  —  The  retention 
of  title  by  the  vendor  being  merely  a  security 
for  the  payment  of  the  purchase  price,  it  has 
been  held  that  the  whole  equitable  estate  is  in 
the  vendee  sufficient  to  enable  him  to  main- 
tain an  action  to  recover  possession  against  a 
party  obtaining  possession  without  right.  Jones 
v.  Hollister,  51  Kan.  310. 

The  Lien  Remains  as  long  as  the  title  is  re- 
tained.    Roush  v.  Miller,  39  W.  Va.  638. 

The  Supreme  Court  of  the  United  States  has 
passed  upon  the  character  of  this  lien  in  a  lead- 
ing case.  In  this  case  the  court  said  that  in 
a  contract  of  sale  of  realty,  the  vendor  giving 
bond  for  title  and  the  vendee  promissory  notes 
for  the  purchase  money,  the  vendor  has  by  law, 
in  those  states  where  recognized,  a  vendor's 
lien.  The  vendee  has  the  equitable  title  only  ; 
one  he  can  sell  or  devise,  but  one  which,  if  the 
purchase  money  is  unpaid,  he  cannot  sell  so  as 
to  exclude  the  vendor's  right  to  have  payment 
out  of  it.  Any  purchaser  from  the  vendee 
who  assumes  to  pay  the  notes  takes  the  same 
title  that  the  vendee  had,  i.  e.,  the  equitable 
title  to  the  land  still  charged  with  the  pay- 
ment of  the  purchase  money.  Lewis  v. 
Hawkins,  23  Wall.  (U.  S.)  119. 

4.  How  Relationship  Viewed  in  England.  — 
Shaw  v.  Foster,  L.  R.  5  H.  L.  321  ;  Rose  v. 
Watson,  10  H.  L.  Cas.  672;  Hadley  v.  London 
Bank,  3  De  G.  J.  &  S.  70. 

The  contract  of  sale  itself  gives  rise  to  a 
constructive  trust.  M'Creight  v.  Foster,  L. 
R.  s  Ch.  604 ;  Lysaght  v.  Edwards,  2  Ch.  D. 
499. 
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features  of  a  mortgage,  and  the  vendor  standing  practically  as  mortgagee 
in  relation  to  the  vendee.1  Under  the  principle  of  equitable  conversion 
under  the  contract  the  purchase  money  is  presumed  to  belong  to  the  vendor 
and  the  land  to  the  vendee;2  the  legal  title  of  the  vendor  is  considered 
only  security  for  the  money  and  the  interest  of  the  vendee  is  considered 
real  estate  and  capable  of  being  alienated  or  devised  as  such,  and  on  the 
death  of  the  vendee  descending  to  his  heirs.3    Thus,  the  security  which 


The  case  of  M'Creight  v.  Foster,  L.  R.  5  Ch. 
610,  explains  the  nature  of  this  relation 
further.  In  that  case  Lord  Hatherley  said  :  "  It 
is  quite  true  that  authorities  may  be  cited 
as  establishing  the  proposition  that  the  relation 
of  trustee  and  cestui  que  trust  does  in  a  cer- 
tain sense  exist  between  vendor  and  pur- 
chaser ;  that  is  to  say,  when  a  man  agrees  to 
sell  his  estate  he  is  trustee  of  the  legal  estate 
for  the  person  who  has  purchased  it  as  soon 
as  the  contract  is  completed,  but  not  before." 
On  appeal,  sub  nom.  Shaw  v.  Foster,  L.  R.  5 
H.  L.  321,  the  case  was  thoroughly  discussed, 
all  of  the  law  lords  delivering  opinions.  For 
a  very  lucid  explanation  of  the  whole  matter 
see  this  case,  with  opinions  of  Lord  Chelms- 
ford, Lord-  Cairns,  Lord  Westbury,  and  others. 

1.  How  Viewed  in  United  States.  —  In  a  con- 
tract of  sale  where  the  vendor  retains  the  title, 
having  right  of  possession,  but  bonded  to  con- 
vey on  payment  of  the  purchase  money,  the 
security  is  in  the  nature  of  an  equitable  mort- 
gage.   Janney  v.  Habbeler,  101  Ala.  577. 

The  purchaser  of  land  when  the  title  is 
reserved  stands  in  the  relation  of  a  mortgagor 
as  to  the  purchase  money,  and  the  vendor  may 
pursue  either  or  both  of  his  remedies,  one  in 
personam  and  the  other  in  rem.  Johnson 
City  First  Nat.  Bank  v.  Pearson,  119  N.  Car. 
494. 

Such  a  security  is  like  an  equitable  mortgage 
and  can  be  foreclosed  in  a  court  of  chancery. 
Hester  v.  Hunnicutt,  104  Ala.  282.  See  also 
Roby  v.  Bismarck  Nat.  Bank,  4  N.  Dak.  156; 
Robinson  v.  Appleton,  124  111.  276;  Relfe  v. 
Relfe,  34  Ala.  504;  Bankhead  v.  Owen,  60 
Ala.  457;  Lowery  v.  Peterson,  75  Ala.  109; 
Wells  v.  Francis,  7  Colo.  396;  Sparks  v.  Hess, 
15  Cal.  186;  Gessner  v.  Palmateer,  89  Cal.  89; 
Graham  v.  McCampbell,  Meigs  (Tenn.)  52,  33 
Am.  Dec.  126;  Church  v.  Smith,  39  Wis.  492; 
Lewis  v.  Boskin,  27  Ark.  63  ;  Moore  v.  Lackey, 
S3  Miss.  85;  Moses  v.  Johnson,  88  Ala.  517. 

In  the  case  of  Graham  v.  McLampbell,  Meigs 
(Tenn.)  56,  33  Am.  Dec.  126,  the  court  said: 
"  We  are  not  able  to  draw  any  sensible  dis- 
tinction between  the  cases  of  a  legal  title  con- 
veyed to  secure  the  payment  of  the  debt  and  a 
legal  title  retained  to  secure  the  payment  of  a 
debt.  In  both  cases  courts  of  chancery  con- 
sider the  estate  only  as  security  for  the  pay- 
ment of  the  debt,  upon  the  discharge  of  which 
the  debtor  is  entitled  to  a  conveyance  in  the 
one  instance  and  a  reconveyance  in  the  other." 

Remedy  in  Rem,  —  As  the  vendor  retains  the 
title  he  is  secured  equally  as  though  simul- 
taneously with  the  executiofi  of  a  deed  from 
him  to  the  vendee,  the  vendee  should  have  re- 
conveyed  to  him  to  secure  the  debt.  He  can 
therefore  at  any  time,  on  default  in  compliance 
with  the  terms  of  the  contract  of  sale,  or  as 
otherwise  provided,  proceed  against  the  land 


to  realize  his  purchase-money  claim.  In  the 
case  of  Vail  v.  Drexel,  9  111.  App.  439,  the 
court  said  that  under  an  agreement  for  the  sale 
of  land,  the  vendor  has  an  equitable  lien  on 
the  property  for  unpaid  purchase  money.  In 
equity  the  vendee  is  considered  the  owner.  The 
lien  of  the  vendor  is  in  rem,  and  he  may  resort 
to  equity  in  the  first  instance  to  enforce  it 
without  first  resorting  to  a  suit  at  law  to  re- 
cover the  amount  due. 

Vendor  Akin  to  Mortgagee.  —  This  principle  is 
further  illustrated  by  a  close  comparison  of  the 
position  occupied  by  the  vendor  where  he  has 
not  parted  with  the  legal  title,  and  the  position 
of  the  ordinary  mortgagee.  A  case  illustrating 
the  comparison  is  Moses  v.  Johnson,  88  Ala. 
517.  "When  a  vendor  of  real  estate,"  says 
that  court,  per  Stone,  Ch.  J.,  "  enters  into  an 
executory  agreement  to  convey  title  on  the  pay- 
ment of  the  purchase  money,  he  sustains  in 
substance  the  same  relation  to  the  vendee  as  a 
mortgagee  does  to  a  mortgagor.  Each  has  a 
legal  title,  which  in  the  absence  of  stipulations 
for  possession  will  maintain  an  action  of  eject- 
ment. Each  can  retain  his  legal  title  against 
the  other  party  until  the  purchase  money  or 
mortgage  debt  is  paid,  unless  he  permits  the 
other  to  remain  in  undisturbed  possession  for 
twenty  years.  And  yet  each  is  at  last  but  a 
trustee  of  the  legal  title  for  the  mortgagee  or 
vendee  if  the  purchase  money  or  mortgage  debt, 
as  the  case  may  be,  is  paid  or  seasonably  ten- 
dered. The  same  mutual  rights  and  remedies, 
legal  and  equitable,  and  the  same  limitation  to 
the  right  of  recovery  obtain  in  the  one  relation 
and  in  the  other."  See,  however,  the  case  of 
Samuel  v.  Allen,  98  Cal.  406,  where  views  are 
expressed  somewhat  contrary  to  the  ones  cited 
above. 

2.  Lysaght  v.  Edwards,  2  Ch.  D.  499  ;  Morgan 
v.  Swansea  Urban  Sanitary  Authority,  9  Ch.  D. 
582.  See  also  Tuck  v.  Calvert,  33  Md.  209 ; 
Hardin  v.  Boyd,  113  U.  S.  756;  Hadley  v.  Nash, 
69  N.  Car.  162. 

3.  The  Interest  of  the  Vendor  is  personalty. 
By  conversion  he  is  the  owner  of  the  purchase 
money,  and  such  interest  passes  to  his  personal 
representatives. 

The  Interest  of  the  Vendee  is  realty.  He  is  the 
real,  beneficial,  though  equitable,  owner  of  the 
land.  His  interest  may  be  devised  and  de- 
scends to  his  heirs. 

United  States.  —  Lewis  y.  Hawkins,  23  Wall, 
(U.  S.)  119;  Aber  v.  Gallagher,  93  U.  S.  199; 
Hardin  v.  Boyd,  113  U.  S.  756. 

Alabama.  —  Masterson  v.  Pullen,  62  Ala.  145  ; 
Walker  v.  Crawford,  70  Ala.  567;  Lowery  v. 
Peterson,  75  Ala.  109;  Moses  v.  Johnson,  88 
Ala.  517,  16  Am.  St.  Rep.  58;  Janney  v. 
Habbeler,  101  Ala.  577. 

Arkansas.  —  Holman  v.   Patterson,   29  Ark. 
357  ;  Martin  v.  O'Bannon,  35  Ark.  62. 
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the  vendor  holds  is,  by  virtue  of  long  usage,  denominated  a  vendor's  lien, 
though  being  of  an  indefeasible  character  intrenched  upon  the  legal  title 
and  of  far  more  efficacy  than  the  lien  of  a  vendor  by  implication  where 
conveyance  has  been  made.1 

3.  Extent  and  Operation.  —  This  So-called  Lien  Arises  whenever  the  vendor  of  an 
executory  contract  of  sale  of  land  retains  the  title  in  fact  whether  the  contract 
recites  the  same  or  not.2  The  best  evidence  of  his  intention  to  thus  secure 
himself  with  the  lien  is  the  actual  retention  of  the  title. 

The  Lien  Extends,  of  course,  to  the  entire  tract  of  land  of  which  title  is  held. 
The  vendor  continues  to  hold  the  title  until  the  payment  of  his  purchase 
money  is  fully  made,  and  the  vendee  then  becomes  the  complete  equitable 
owner,  at  which  time  the  vendor  is  a  mere  trustee  or  depositary  of  the  naked 
title.3    Equity  will  not  compel  him  to  part  with  his  title  until  his  debt  has 
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California.  —  Merritt  v.  Judd,  14  Cal.  59 ; 
Purdy  v.  Bullard,  41  Cal.  444;  Avery  v.  Clark, 
87  Cal.  619,  22  Am.  St.  Rep.  272. 

Colorado.  —  Wells  v.  Francis,  7  Colo.  396. 

Georgia.  —  Harvill  v.  Lowe,  47  Ga.  214; 
Scroggins  v.  Hoadley,  56  Ga.  165. 

Illinois.  —  Greene  v.  Cook,  29  111.  186;  Grove 
v.  Miles,  71  111.  376;  Vail  v.  Drexel,  9  111.  App. 

439-  ^ 

Indiana.  —  Cole  v.  Wright,  '50  Ind.  296;  Fel- 
ton  v.  Smith,  84  Ind.  485. 

Iowa.  —  Thorpe  v.  Durbon,  45  Iowa  192; 
Reynolds  v.  Morse,  52  Iowa  155. 

Kansas.  —  Jones  v.  Lapham,  15  Kan.  540; 
Seitz  v.  Union  Pac.  R.  Co.,  16  Kan.  133;  Wal- 
kenhorst  v.  Lewis,  24  Kan.  420  ;  New  England 
L.  &  T.  Co.  v.  Spitler,  54  Kan.  560. 

Maryland.  —  Alderson  v.  Ames,  6  Md.  52; 
Brewer  v.  Herbert,  30  Md.  301,  96  Am.  Dec. 
582 ;  Tuck  v.  Calvert,  33  Md.  209 ;  Hurley  v. 
Hollyday,  35  Md.  469. 

Massachusetts.  —  Felch  v.  Hooper,  119  Mass. 
52. 

Minnesota.  —  Prentice  v.  Nutter,  25  Minn. 
484. 

Mississippi.  —  Money  v.  Dorsey,  7  Smed.  & 
M.  (Miss.)  15;  Taylor  v.  Eckford,  11  Smed.  & 
M.  (Miss.)  21;  Cochran  v.  Wimberly,  44  Miss. 
503- 

Missouri.  —  Missouri  Land  Co.  v.  Baylor,  71 
Mo.  App.  94. 

Nebraska.  —  Hendrix  v.  Barker,  49  Neb.  369. 

New  Jersey.  —  Huffman  v.  Hummer,  17  N.  J. 
Eq.  263  ;  Haughwout  v.  Murphy,  22  N.  J.  Eq. 
53*. 

New  York.  —  Freeson  v.  Bissell,  63  N.  Y. 
168;  Thomson  v.  Smith,  63  N.  Y.  301. 

North  Carolina.  —  Hadley  v.  Nash,  69  N. 
Car.  162;  Johnson  City  First  Nat.  Bank  v. 
Pearson,  119  N.  Car.  494. 

North  Dakota.  —  Roby  v.  Bismarck  Nat. 
Bank,  4  N.  Dak.  156. 

Ohio.  —  Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe, 
56  Ohio  St.  273. 

Tennessee.  —  Carter  v.  Sims,  2  Heisk.  (Tenn.) 
166;  Cleveland  v.  Martin,  2  Head  (Tenn.)  128; 
White  v.  Blakemore,  8  Lea  (Tenn.)  49. 

Texas.  —  White  v.  Cole,  9  Tex.  Civ.  App. 
277 ;  Rogers  v.  Blum,  56  Tex.  1  ;  Bradford  v. 
Knowles,  86  Tex.  505. 

Virginia.  —  Ginter  v.  Breeden,  qo  Va.  565. 

West  Virginia.  —  Richards  v.  Fisher,  8  W. 
Va.  55  ;  Roush  v.  Miller,  39  W.  Va.  638  ;  Evans 
v.  Johnson,  39  W.  Va.  299. 

Wisconsin.  —  Button    v.    Schroyer,    5  Wis. 


598  ;  Edwards,  etc.,  Lumber  Co. 
Wis.  672. 

1.  For  in  such  cases  the  vendor  holds  the 
legal  title  and  the  resultant  lien  by  virtue  of 
the  contract  of  sale,  and  hence  has  more  than 
the  mere  potentiality  of  the  lien  which  arises 
when  title  is  parted  with  and  he  has  not  been 
paid.  The  former  is  a  tangible  fact ;  the 
latter  is  an  intangible  right  dependent  wholly 
on  being  reduced  to  actuality  by  the  decree  of 
a  court.  See  Roby  v.  Bismarck  Nat.  Bank,  4 
N.  Dak.  156. 

Some  courts  have  even  gone  the  length  of 
holding  that  this  lien  is  stronger  even'  than  a 
mortgage,  from  the  fact  that  the  legal  title  has 
never  been  parted  with.  See  Moore  v.  Anders, 
14  Ark.  628;  Lewis  v.  Boskin,  27  Ark.  63  ; 
Curtis  v.  Buckley,  14  Kan.  449;  Conner  v. 
Banks,  18  Ala.  42. 

2.  Mere  Retention  of  Title  is  sufficient.  In  an 
executory  contract  of  sale  of  realty  the  reten- 
tion of  title  is  a  security  for  the  unpaid  pur- 
chase money.    Hendrix  v.  Barker,  49  Neb.  369. 

Express  Reservation  Not  Necessary,  —  Robin- 
son v.  Appleton,  124  111.  276. 

Third  Persons.  —  The  lien  may  arise  in  favor 
of  a  third  person.  Thus,  where  a  person  pays 
the  purchase  money  for  part  of  lands  included 
in  a  homestead,  and  takes  a  conveyance  of 
legal  title  from  the  vendor  to  secure  the  amount 
so  paid,  he  acquires  a  valid  lien  for  money  so 
advanced,  and  may  mortgage  the  land  to  a  third 
person  to  the  extent  of  his  interest.  New  Eng- 
land L.  &  T.  Co.  v.  Spitler,  54  Kan.  560. 

The  lien  may  arise  in  favor  of  a  third  person 
by  reason  of  his  having  loaned  money  to  the 
vendee  to  pay  for  the  land.  It  is  thus  again 
different  from  the  implied  lien.  Where  with 
this  lien  a  third  person  loans  money  to  the 
vendee  for  the  purpose  of  enabling  him  to  buy 
land,  and  as  security  therefor  obtains  from  the 
vendee  a  conveyance  of  title  of  the  land,  he  will 
be  subrogated  to  the  rights  of  the  vendor  with 
the  title  retained.  Heyderstadt  v.  Whalen,  54 
Minn.  199.  See  supra,  this  title,  I.  7.  c.  Subro- 
gation. 

3.  Robinson  v.  Appleton,  124  111.  276. 
Bond  for  Title. —  It  is  usual  in  these  contracts 

to  provide  that  the  vendor  shall  bind  himself 
to  convey  and  make  title  on  payment  of  the 
purchase  price.  Without  such  security,  how- 
ever, he  is  still  required  to  make  conveyance 
when  the  purchase  money  is  paid.  Janney  v. 
Habbeler,  101  Ala.  577. 
The  Equitable  Title  of  the  vendee  may  ripen 
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been  satisfied.1  The  vendee  cannot  prejudice  his  security  and  cannot  dispute 
his  title,  and  although  in  possession  as  the  equitable  owner  he  is  deemed  to 
occupy  the  land  under  a  license  from  the  vendor  unless  the  contract  bestows 
the  right.2  The  debt  of  the  vendee  to  pay  the  purchase  money  may  be  barred 
by  limitations,  but  the  land  is  not  relieved  thereby,3  and  though  the  vendee 
may  become  a  bankrupt  and  be  discharged  ot  his  debt  under  the  act  he  will 
not  thereby  be  presented  with  the  ownership  of  the  land.4 


into  the  full  legal  title  on  his  paying  the  pur- 
chase money.  He  will  be  then  entitled  to  a 
conveyance  from  the  vendor.  White  v.  Cole,  9 
Tex.  Civ.  App.  277. 

Doctrine  of  Trust.  —  Where,  as  in  the  English 
cases,  the  lien  is  based  upon  the  idea  of  a 
trust  arising  constructively,  upon  payment  of 
the  full  purchase  money,  the  trustee  vendor  be- 
comes the  mere  depositary  of  the  naked  legal 
title  and  the  trust  is  executed ;  the  beneficial 
title  draws  to  it  the  legal  title,  as  the  vendor  is 
really  seized  to  the  use  of  the  vendee.  See 
Shaw  v.  Foster,  L.  R.  5  H.  L.  321  ;  Rose  v. 
Watson,  10  H.  L.  Cas.  672;  Hadley  v.  London 
Bank,  3  De  G.  J.  &  S.  70. 

1.  Satisfaction  of  Debt.  —  Lewis  v.  Hawkins,  23 
Wall.  (U.  S.)  119;  Sehorn  v.  McWhirter,  8 
Baxt.  (Tenn.)  201  ;  Anthony  v.  Smith,  9  Humph. 
(Tenn.)  508.  In  the  last  case  the  notes  given 
by  the  vendee  were  taken  up,  and  the  notes  of 
a  third  person,  with  the  guaranty  of  the 
vendee,  were  substituted.  It  was  held  that  the 
right  of  the  vendor  to  sell  the  property  for  the 
purchase  money  continued.  "  There  is  a  most 
important  distinction  between  the  equitable  lien 
which  the  law  gives  a  vendor  to  secure  the 
purchase  money,  where  the  legal  title  has  been 
conveyed,  and  that  security  which  he  provides 
for  himself  by  the  preservation  of  the  legal 
title  until  the  purchase  money  is  paid.  In  the 
former  case  he  has  parted  with  both  the  legal 
and  equitable  estate  ;  in  the  latter  he  remains 
clothed  with  the  legal  title,  which  the  law  will 
intend  to  have  been  retained  as  an  absolute 
security  for  the  purchase  money.  *  *  *  The 
security  of  the  vendor  in  such  case  cannot  be 
defeated  by  anything  short  of  what  would  be 
regarded  as  sufficient  to  defeat  or  extinguish 
the  security  of  a  mortgagee." 

Payment  Before  Conveyance.  —  The  law  will 
not  deprive  the  vendor  of  that  security  which 
he  has  provided  for  himself.  If  the  contract  of 
sale  should  call  for  the  execution  of  a  deed  for 
the  land  after  the  payment  by  the  vendee  of  the 
notes  given  for  the  purchase  money,  together 
with  interest  thereon  and  all  costs  and  attor- 
neys' fees  incurred  in  their  collection,  the  ven- 
dor is  not  required  to  tender  a  deed  before  he 
is  paid  or  even  before  he  brings  a  suit  to  en- 
force the  lien  and  collect  the  notes.  Johnson  v. 
Kurtz,  97  Tenn.  503. 

2.  Vendee  May  Not  Dispute  Vendor's  Title.  — 
Burnett  v.  Caldwell,  9  Wall.  (U.  S.)  ago.  In 
this  case  the  Supreme  Court  of  the  United 
States,  speaking  through  Swayne,  J.,  said  :,  "  If 
the  contract  stipulates  for  possession  by  the 
vendee,  or  the  vendor  puts  him  in  possession, 
he  holds  as  a  licensee.  The  relation  of  landlord 
and  tenant  does  not  subsist  between  the  parties. 
The  characteristic  feature  of  that  relation  is 
wanting.  The  vendee  pays  nothing  for  the 
enjoyment  of  the  property.    The  case  comes 


within  the  category  of  a  license.  In  such  cases 
the  vendee  cannot  dispute  the  title  of  the 
vendor  any  more  than  the  lessee  can  question 
the  title  of  his  lessor."  See  also  Robinson  v. 
Appleton,  124  111.  276.  The  contract  itself  may 
confer  the  right  of  possession  on  the  vendee 
with  the  usual  provisions  of  duty  of  vendee  of 
keeping  premises  in  repair,  insurance,  etc. 

The  Vendee  Cannot  Impair  the  Rights  of  the 
Vendor  who  has  retained  the  legal  title.  Beattie 
v.  Dickinson,  39  Ark.  205  ;  Harvill  v.  Lowe,  47 
Ga.  214;  Seitz  v.  Union  Pac.  R.  Co.,  16  Kan. 
133;  Thorpe  v.  Durbon,  45  Iowa  192;  Cochran 
v-  Wimberly,  44  Miss.  503  ;  Tuck  v.  Calvert,  33 
Md.  209  ;  Hadley  v.  Nash,  69  N.  Car.  162. 

3.  Limitations.  —  No  time  bars  the  right  of 
the  vendor  who  has  not  parted  with  the  legal 
title.  Evans  v.  Johnson,  39  W.  Va.  299.  And 
where  the  debt  itself  of  the  purchase  money  is 
barred  by  the  lapse  of  time  governing  the 
bringing  of  actions  on  that  class  of  claims, 
under  the  local  statute  of  limitation  of  actions, 
the  vendor  does  not  thereby  lose  his  legal  title, 
but  may  foreclose  thereunder.  Butler  v.  Doug- 
lass, 3  Fed.  Rep.  612. 

4.  The  Bankruptcy  of  the  Vendee  and  his  dis- 
charge under  the  act  will  relieve  him  from 
paying  the  purchase-money  notes,  but  it  will 
not  give  him  the  legal  title  to  the  lands.  That 
title,  subject  to  the  equity  of  the  vendee  or  his 
purchaser,  remains  in  the  vendor.  Lewis  v. 
Hawkins,  23  Wall.  (U.  S.)  119.  And  of  course 
on  the  vendee's  default  in  paying  the  notes  the 
vendor  can  foreclose  and  make  his  title  abso- 
lute. 

Superior  to  Other  Claims  —  Settlement  of  Estate. 
—  The  superior  nature  of  this  lien  is  shown  by 
the  fact  that  when  it  is  thus  held  together  with 
the  legal  title  it  is  superior  to  every  other 
class  of  claims,  and  will  enjoy  priority  in  the 
settlement  of  the  decedent's  estate  and  be  enti- 
tled to  an  application  of  the  proceeds  of  sale. 
Toullerton  v.  Mauchke,  11  Tex.  Civ.  App.  148. 

Paramount  to  Dower.—  Roush  v.  Miller,  39  W. 
Va.  638.  In  this  case  it  was  held  that  owing 
to  the  fact  that  conveyance  of  the  legal  title 
was  made  in  pursuance  of  the  agreement  of  the 
parties  in  order  that  the  purchaser  might  by 
a  deed  of  trust  made  simultaneously  pass  on 
the  title  to  the  trustee  in  the  trust  deed  to 
secure  the  payment  of  such  purchase  money  to 
the  cestui  que  trust,  who  has  paid  it  for  him, 
the  two  deeds  are  to  be  treated  as  parts  of  one 
and  the  same  transaction,  made  to  retain  on  the 
face  thereof  a  lien  on  the  land  for  the  unpaid 
purchase  money.  The  right  of  dower  of  the 
widow  of  the  purchaser  is  subordinate  to  the 
lien  of  the  trust  deed.    It  is  one  transaction. 

Paramount  to  Lien  of  Materialmen.  —  Where 
the  materialmen  put  on  improvements  their  lien 
touches  the  interest  of  the  vendee,  which  is  the 
value  of  the  land  with  improvements,  etc.,  less 
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4.  Assignability.  —  This  so-called  lien  is  assignable,1  as  it  is  regarded  as  a 
practical  mortgage  or  a  security  savoring  of  a  mortgage.  Being  incidental  to 
the  debt,  it  passes  with  the  assignment  of  the  debt,  very  much  as  the  assign- 
ment of  the  note  secured  by  a  mortgage  would  carry  with  it  the  benefit  of 
the  mortgage  for  the  assignee.2  The  assignee  of  the  note  by  which  the  pur- 
chase money  is  evidenced,  or  the  bond  which  may  be  given  therefor,  may 
enforce  the  lien  in  his  own  name.3  By  the  assignment  the  vendor  becomes  a 
trustee  for  the  assignee,  and  cannot  prejudice  his  rights  either  by  making  a 
deed  to  the  vendee,  by  disputing  his  own  title,  or  otherwise.4    If  he  wiong- 


the  unpaid  purchase  price.  Mutual  Aid  Bldg., 
etc.,  Co.  v.  Gashe,  56  Ohio  St.  273. 

But  if  the  vendor,  even  though  he  may  have 
the  legal  title,  is  himself  responsible  for  the 
improvements  or  bargains  for  them,  the  vendor's 
lien  is  not  preferred.  Thus  where,  on  a  con- 
tract of  sale,  the  title  was  retained  and  build- 
ings were  erected  on  the  land,  and  the  title 
thereto  was  also  to  be  in  the  vendor  until  full 
payment,  it  was  held  that  the  vendor  was  the 
owner  of  the  premises  within  the  meaning  of 
the  lien  law,  and  his  interest  was  subject  to 
a  lien  for  labor  and  materials  furnished  in  the 
erection  of  buildings.  Edwards,  etc.,  Lumber 
Co.  v.  Mosher,  88  Wis.  672. 

Mechanics',  etc.,  Liens  ordinarily,  however,  are 
subordinate  to  the  lien.  Cochran  v.  Wimberly, 
44  Miss.  503;  Thorpe  v.  Durbon,  45  Iowa  192; 
Harvill  v.  Lowe,  47  Ga.  214. 

Mortgage  by  Vendee.— The  lien  is  not  affected 
by  the  mortgages  made  by  vendee.  Seitz  v. 
Union  Pac.  R.  Co.,  16  Kan.  133;  Hadley  v. 
Nash,  69  N.  Car.  162 ;  Tuck  v.  Calvert,  33  Md. 
209. 

Judgments  Against  Vendee.  —  Irrespective  of 
the  question  of  notice  the  lien  enjoys  priority 
over  subsequent  judgments  recovered  against 
the  vendee,  since  he  retains  the  legal  title. 
Here  is  another  difference  between  this  lien  and 
the  implied  lien.  Jones  v.  Sackett,  36  Mich. 
192;  Wooten  v.  Bellinger,  17  Fla.  289;  Paris 
Exch.  Bank  v.  Beard,  49  Tex.  358 ;  Grubbs  v. 
Wysors,  32  Gratt.  (Va.)  127;  Shipe  v.  Repass, 
28  Gratt.  (Va.)  716. 

1.  Assignability.  —  It  is  thus  unlike  the  ven- 
dor's lien  for  purchase  money  by  implication 
on  conveyance.  See  supra,  this  title,  I.  7.  b. 
Assignment  of  Lien. 

Where  that  lien,  i.  e.,  the  implied  lien,  is  held 
not  assignable  by  the  preponderant  American 
authority,  this  lien  is  assignable  and  passes  like 
a  mortgage  or  trust  deed  with  the  assignment 
of  the  note  or  bond  to  the  assignee  thereof, 
who  may  enforce  it  for  his  own  benefit  and  in 
his  own  name. 

United  States.  —  Ober  v.  Gallagher,  93  U.  S. 
199. 

Alabama.  —  Lowery  v.  Peterson,  75  Ala.  109. 

Arkansas.  —  Martin  v.  O'Bannon,  35  Ark.  62  : 
Beattie  v.  Dickinson,  39  Ark.  205. 

California.  —  Avery  v.  Clark,  87  Cal.  619; 
Gessner  v.  Palmateer,  89  Cal.  89. 

Iowa.  —  Reynolds  v.  Morse,  52  Iowa  155. 

Indiana.  —  Felton  v.  Smith,  84  Ind.  485. 

Kansas.  —  Walkenhorst  v.  Lewis,  24  Kan. 
420. 

Kentucky.  —  Bradley  v.  Curtis,  79  Ky.  327. 

Mississippi.  —  Murphree  v.  Countiss.  58  Miss. 
712;  Robinson  v.  Harbour,  42  Miss.  795,  97 
Am.  Dec.  501. 


Missouri.  —  Adams  v.  Cowherd,  30  Mo.  458. 

Texas.  —  Russell  v.  Kirkbride,  62  Tex.  455  ; 
White  v.  Cole,  9  Tex.  Civ.  App.  277. 

Virginia.  —  McClintic  v.  Wise,  25  Gratt. 
(Va.)  448,  18  Am..  Rep.  694. 

West  Virginia.  —  Poe  v.  Paxton,  26  W.  Va. 
607. 

2.  This  Lien,  Unlike  the  Implied  Lien,  is 

tangible  and  supported  by  the  legal  title.  The 
lien  passes,  therefore,  with  the  assignment  of 
the  note  or  other  evidence  of  the  indebtedness 
for  the  purchase  money.  Thus,  where  the  ven- 
dor sells  the  purchase-money  note,  and  deeds  to 
the  purchaser  of  the  note  the  title  to  the  land, 
such  purchaser  is  in  the  exact  attitude  of  the 
original  vendor  and  holds  the  superior  title  to 
the  land  until  the  purchase  money  is  paid. 
White  v.  Cole,  9  Tex.  Civ.  App.  277. 

It  is  upon  this  theory  that  the  cases  cited 
above  are  based.  This  lien,  as  pre-eminently 
shown  in  other  respects,  is  again  plainly  differ- 
ent from  the  implied  lien  which  is  personal  to 
the  vendor,  and  hence  not  a  mere  incident  to  the 
debt.  See  supra,  this  title,  I.  7.  b.  Assignment 
of  Lien. 

3.  Lowery  v.  Peterson,  75  Ala.  J09 ;  Bradley 
v.  Curtis,  79  Ky.  327  ;  Wright  v.  Troutman,  81 
111.  374;  Adams  v.  Cowherd,  30  Mo.  460;  Rus- 
sell v.  Kirkbride,  62  Tex.  455. 

4.  Equity  Will  Protect  the  Assignee,  but  it 
will  not  accord  him  any  higher  rights  than  the 
assignor.  He  takes  subject  to  defenses,  and  if 
the  lien  had  been  previously  vitiated  he  cannot 
enforce  it.    McMillen  v.  Rose,  54  Iowa  522. 

After  Maturity.  —  If  the  note  which  is  as- 
signed is  negotiated  after  maturity,  the  familiar 
rule  applies  and  the  assignee  takes  subject  to  the 
equities  and  the  defenses  against  the  assignor. 
Shinn  v.  Fredericks,  56  111.  439 ;  1  Daniel  on 
Neg.  Inst,  (sth  ed.). 

The  Vendor  Is  a  Trustee  for  the  assignee 
where  he  has  assigned  the  notes,  and  where  he 
has  assigned  only  a  part  of  the  notes  he  will  be 
regarded  a  trustee  pro  tanto.  Church  v.  Smith. 
39  Wis.  492. 

The  assignee  will  be  protected  against  the 
vendor  giving  deed  to  the  vendee  after  the 
assignment.  Murphree  v.  Countiss,  58  Miss. 
712. 

Disputing  His  Title.  —  Lowery  v.  Peterson, 
75  Ala.  109. 

In  General,  Where  the  Purchase-money  Notes  Are 
Transferred  by  the  Vendor,  he  will  hold  the  legal 

title  in  trust  for  the  security  of  his  assignee; 
and  on  failure  of  the  purchaser  to  pay  such 
notes  at  maturity,  the  assignee  will  be  entitled 
not  only  to  a  strict  foreclosure  of  the  pur- 
chaser's equity  of  redemption,  but  to  adjudg- 
ment against  the  vendor  enforcing  the  execu- 
tion of  such  trust.  Church  v.  Smith,  39  Wis.  492. 
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fully  transfer  the  land. to  an  innocent  purchaser  for  value  his  trust  follows  the 
proceeds,  and  then  he  holds  the  purchase  money  in  trust  for  the  assignee.1 

5.  Waiver.  —  Unlike  the  case  of  the  vendor's  implied  lien  for  purchase 
money  on  conveyance,  there  is  no  implied  waiver  of  the  lien  by  the  vendor 
who  has  retained  his  title.3  No  fact  or  circumstance  environing  the  trans- 
action can  result  in  an  implication  that  the  vendor  has  waived  the  lien  where 
the  vendor  has  not  executed  a  deed  and  he  expressly  holds  the  title.3  Hence 
he  may  take  independent  security,  either  personal  or  collateral,4  and  a  mere 


1,  Cummings  v.  Oglesby,  50  Miss.  153;  Con- 
ner v.  Banks,  18  Ala.  42,  52  Am.  Dec.  209; 
Murphree  v.  Countiss,  58  Miss.  712. 

One  Not  an  Innocent  Purchaser  takes  subject 
to  the  equities  of  the  assignee  ;  as  where  a  pur- 
chaser knew  that  his  vendor  had  previously  as- 
signed one  of  the  purchase-money  notes  and 
agreed  not  to  make  a  deed  until  the  note  was 
paid.    Young  v.  Atkins,  4  Heisk.  (Tenn.)  529. 

Vendor  Also  Protected.  —  Where  the  vendor 
makes  advances  to  the  purchaser  to  enable  him 
to  erect  a  building  on  the  land  under  an  agree- 
ment that  he  should  be  secured  by  a  lien  thereon, 
specific  performance  in  favor  of  an  assignee  of 
the  purchaser  will  be  declared,  subject  to  the 
vendor's  judgment  for  money  so  advanced. 
Dodge  v.  Miller,  81  Hun  (N.  Y.)  102. 

Purchaser  Assigning  for  Benefit  of  Creditors.  — 
The  vendor  with  title  retained,  though  bound  to 
•convey  on  payment  of  the  purchase  price,  has 
the  right  to  maintain  suit  to  enforce  his 
lien  against  the  purchaser's  assignee  under  a 
general  assignment  for  the  benefit  of  creditors. 
The  purchaser  could  assign  only  his  interest 
subject  to  the  lien  of  the  vendor.  Janney  v. 
Habaler,  101  Ala.  577. 

Assignee  and  Vendor.  —  Several  owners  of  an 
undivided  interest  in  land  selling  it  and  after- 
ward transferring  the  purchase-money  notes, 
each  reserving  a  vendor's  lien,  and  some  of  the 
vendors  transferring  their  titles  to  the  land  to 
holders  of  the  notes,  the  latter  on  default  in 
payment  may  recover  the  land  against  the 
vendor  holding  the  bare  legal  title.  Anderson 
v.  Silliman,  92  Tex.  560. 

Subrogation.  —  This  lien  being  assignable,  the 
doctrine  of  subrogation  will  be  applied  wherever 
the  exigencies  of  a  case  may  require.  Beattie 
v.  Dickinson,  39  Ark.  205 ;  Heyderstadt  v. 
Whalen,  54  Minn.  199. 

Thus,  a  mortgagee  of  land  is  entitled  to  be 
subrogated  to  a  vendor's  lien  as  against  the  in- 
ferior mechanic's  liens  where  the  deed  retaining 
the  vendor's  lien  provided  that  such  lien  should 
be  released  as  to  the  mortgage  in  case  a  loan 
should  be  secured  by  the  purchaser.  Leming  v. 
Stephens,  95  Tenn.  444.  And  see  the  title  Sub- 
rogation, vol.  27,  p.  199. 

On  Assignment  of  the  Lien  it  cannot  be  en- 
forced by  the  assignor  until  the  assignment  has 
been  avoided.  Green  v.  Betts,  1  McCrary  (U. 
S.)  72.  _ 

2.  Waiver. —  No  question  can  arise  as  to  the 
waiver  of  this  lien  where  the  vendor  holds  the 
title.  The  numerous  circumstances  which  con- 
stitute a  waiver  express  or  implied  of  the  lien 
raised  by  implication  have  no  meaning  here. 
See  supra,  this  title,  I.  10.  Waiver  of  Lien. 

Some  cases  speak  of  a  "  waiver  "  in  connec- 
tion with  this  lien,  the  accuracy  of  which  is 
questionable.    Thus,  if  the  vendee  has  fully 


performed  all  of  the  contract  on  his  part  he  is 
entitled  to  a  conveyance,  even  though  the  pur- 
chase price  remains  partly  unpaid.  See  Hollis 
v.  Hollis,  4  Baxt.  (Tenn.)  524;  Avery  v.  Clark, 
87  Cal.  619,  22  Am.  St.  Rep.  272. 

The  Consideration  Being  Uncertain,  as  on  a 
sale  of  real  and  personal  property  for  a  gross 
sum,  it  may  happen  that  the  two  cannot  be 
segregated  and  there  will  be  no  presumption  that 
the  retention  of  the  legal  title  is  for  the  pur- 
poses of  security.    Sykes  v.  Betts,  87  Ala.  537. 

3.  Waiver  —  In  General.  — Such  actual  reten- 
tion on  the  part  of  the  vendor  is  deemed  the 
best  evidence  of  his  intention  to  rely  on  his 
lien.  It  is  always  a  question  of  intention.  In 
the  case  of  the  implied  lien  the  intention  is 
reached  constructively  by  certain  acts  and  cir- 
cumstances which  have  the  legal  effect  of 
amounting  to  a  disclaimer.  But  no  act  or  cir- 
cumstance can  amount  to  such  waiver  when  the 
vendor  retains  expressly  the  lien  by  retaining 
the  title.  If  it  should  appear  that  he  did  not 
continue  to  rely  on  the  lien,  doubtless  the  same 
rules  would  apply  as  in  the  case  of  the  implied 
lien.  Thus,  it  has  been  held  that  even  where 
the  title  is  retained,  if  the  vendor  assigns  the 
purchase-money  notes  to  a  third  person,  and 
accepts  for  them  a  bill  of  exchange,  his  lien  is 
gone,  and  the  vendee  on  paying  the  assignee  is 
entitled  to  an  absolute  conveyance.  Bradford 
v.  Harper,  25  Ala.  337. 

4.  Independent  Security.  —  This  lien  is  not 
waived  by  taking  independent  security  personal 
or  on  land.  Bozeman  v.  Ivey,  49  Ala.  75  ;  Mc- 
Caslin  v.  State,  44  Ind.  151  ;  Huffman  v.  Cauble, 
86  Ind.  591  ;  Robinson  v.  Appleton,  124  111. 
276 ;  Bradley  v.  Curtis,  79  Ky.  327  ;  Hurley  v. 
Hollyday,  35  Md.  469 ;  Strickland  v.  Summer- 
ville,  55  Mo.  164. 

Note  of  Third  Person,  acting  as  the  vendee's 
agent,  in  place  of  that  of  the  vendee.  Bozeman 
v.  Ivey,  49  Ala.  75  ;  Price  v.  Lauve,  49  Tex.  74. 

Taking  New  Note  Extending  Time.  —  Conner 
v.  Banks,  18  Ala.  42,  52  Am.  Dec.  209;  Wood- 
ward v.  Echols,  58  Ala.  665. 

Pursuing  Legal  Remedy  and  Selling  Interest  of 
Vendee  in  Execution  on  Judgment.  —  Lewis  v. 
Chapman,  59  Mo.  371  ;  Dickason  v.  Eby,  73  Mo. 
133.  See  also  Dunlap  v.  Shanklin,  10  W.  Va. 
662;  Day  v.  Hale,  22  Gratt.  (Va.)  146;  Rogers 
v.  Blum,  56  Tex.  1  ;  Chapman  v.  Tanner,  1 
Vern.  267.  And  see  Hawkins  v.  Thurman,  1 
Idaho  598,  as  also  Avery  v.  Clark,  87  Cal.  626, 
22  Am.  St.  Rep.  272,  and  Hollis  v.  Hollis,  4 
Baxt.  (Tenn.)  524,  supra,  for  expressions  of 
opinions  somewhat  differing. 

Estoppel.  —  The  law  of  estoppel  can  and  does 
apply  to  vendors  who  retain  the  legal  title.  It 
may  be  that  though  the  lien  is  not  susceptible 
of  being  waived,  the  vendor  may  be  estopped 
from  asserting  it.  Thus,  where  the  vendor  of 
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forfeiture  clause  in  the  contract  will  not  operate  a  waiver  of  the  lien,  as  the 
forfeiture  clause  is  merely  a  security  for  the  prompt  payment  and  to  be  availed 
of  or  not  as  the  vendor  may  elect.1  The  vendor  will  not  be  compelled  to 
relinquish  the  title  until  he  has  actually  received  the  purchase  money.2 

6.  Enforcement  —  a.  NATURE  OF  PROCEEDING.  —  As  the  law  annexes  many 
of  the  incidents  of  a  mortgage  to  this  security,  the  proceedings  to  enforce  the 
lien  are  similar  to  the  foreclosure  of  a  mortgage.3  The  vendor  may  sue  at 
law  on  the  notes,  or  under  bond  in  case  one  be  had,  or  otherwise  exercise  his 
legal  remedy.4  If  the  notes  be  not  paid  the  vendor  may  apply  by  bill  in 
equity  against  the  vendee  and  the  purchaser  from  him  tendering  a  good  deed 
and  ask  that  they  pay  the  purchase  money  at  a  short  day  or  be  foreclosed 
from  setting  up  any  right  to  the  land  sold,  and  that  the  proceeds  be  applied 
to  paying  the  purchase  money.5  The  vendor  may  also  pursue  both  remedies 
concurrently.6 

b.  Offer  of  Performance.  —  In  proceeding  at  law,  whether  by  vendor 


land,  retaining  legal  title  or  having  lien  for  the 
unpaid  purchase  money,  becomes  himself  the 
administrator  of  the  purchaser's  estate,  the  pur- 
chaser having  died,  and  sells  the  land  in- 
volved in  his  lien,  as  such  administrator,  under 
a  decree  of  the  probate  court,  to  pay  debts  of  the 
estate,  giving  no  notice  -of  his  lien  or  title,  he 
will  be  estopped  in  equity  from  afterward  assert- 
ing it  against  the  purchaser  at  that  sale  who 
had  no  actual  notice  of  it,  or  against  his  privies 
—  the  doctrine  of  caveat  emptor  with  respect 
to  judicial  sales  not  operating  to  prevent  a  pur- 
chaser at  such  sales  or  his  privies  from  invok- 
ing the  doctrine  of  estoppel.  Cooper  v.  Lind- 
say, 109  Ala.  338. 

Where  a  contract  vendee  of  land  under  a 
contract  contemplating  the  erection  of  build- 
ings on  the  premises  lets  the  contract  for  the 
work,  and  the  contract  vendor  with  knowledge 
of  the  facts  fails  to  disclose  his  legal  title  to 
the  contractor,  he  will  be  estopped  to  set  up  his 
lien  for  purchase  money  to  the  prejudice  of  the 
contractor's  lien.  Rice  v.  Gould,  73  111.  App. 
538. 

1.  Robinson  v.  Appleton,  124  111.  276. 

2.  Lewis  v.  Hawkins,  23  Wall.  (U.  S.)  119; 
Stevens  v.  Chadwick,  10  Kan.  413;  Chapman  v. 
Tanner,  1  Vern.  267 ;  Knisely  v.  Williams,  3 
Gratt.  (Va.)  253 ;  Coles  v.  Withers,  33  Graft. 
(Va.)  186. 

3.  The  Usual  Method  is  an  action  to  compel 
the  vendee  to  make  payment  of  the  purchase 
price  within  a  specified  time  or  else  be  barred 
of  all  right  under  the  contract.  Lewis  v.  Haw- 
kins, 23  Wall.  (U.  S.)  119;  Hester  v.  Hunni- 
cutt,  104  Ala.  282. 

As  to  the  practice  of  foreclosing  in  Texas, 
where  much  of  this  species  of  litigation  is  had, 
see  Bradford  v.  Knowles,  86  Tex.  505. 

4.  The  Vendor  Need  Not  Exhaust  His  Legal 
Remedy  First. — He  can  proceed  in  equity  in  the 
first  instance.  Hester  v.  Hunnicutt,  104  Ala. 
282  ;  Vail  v.  Drexel,  9  111.  App.  439  ;  Sparks  v. 
Hess,  15  Cal.  186;  McCaslin  v.  State,  44  Ind. 

5.  Lewis  v.  Hawkins,  23  Wall.  (U.  S.)  119. 
Default  of  the  Vendee  entitles  the  vendor  to 

treat  the  contract  as  an  ordinary  realty  mort- 
gage and  foreclose  on  it  as  such.  Hendrix  v. 
Barker,  49  Neb.  369. 

The  Decree  to  be  drawn  must  be  determined  in 
character  by  the  particular  facts  and  circum- 


stances in  the  case  and  the  equitable  rights  of 
the  parties.    Hendrix  v.  Barker,  49  Neb.  369. 

Only  One  Foreclosure  Allowed.  —  One  holding 
several  liens  on  the  same  land  can  have  only 
one  foreclosure.  The  purchaser  takes  title 
against  the  lien  not  foreclosed  although  know- 
ing of  such  other  liens.  Vieno  v.  Gibson,  85 
Tex.  432. 

Foreclosed  for  Part.  - —  It  is  likewise  true  that 
only  one  foreclosure  is  allowed  where  the  vendor 
elects  to  foreclose  the  contract  and  sell  the  land 
and  bid  it  in  for  only  a  part  of  his  claim.  He 
must  acquiesce  in  the  rules  of  law  governing 
foreclosures,  and  cannot,  after  the  one  fore- 
closure at  which  the  land  is  sold  for  part  of 
his  claim  and  redeemed  by  the  defendants,  still 
claim  a  lien  on  the  land  for  the  remainder  of 
the  purchase  money.  Todd  v.  DaveV,  60  Iowa 
532- 

The  Vendee  Cannot  Defend  on  the  Ground  that 
Part  of  the  Note  Wa^  for  Other  Consideration 

than  the  purchase  money,  where  the  parties  ex- 
pressly contracted  to  charge  the  land  with  the 
whole  indebtedness  as  evidenced  by  the  note. 
The  vendor  had  executed  a  bond  for  title 
wherein  he  had  covenanted  to  convey  on  the 
vendee  paying  the  note,  and  the  vendee  cannot 
therefore  project  such  a  contention  in  partial 
defense  of  the  bill.  Hester  v.  Hunnicutt,  104 
Ala.  282. 

As  to  Set-off  of  Allowance  for  Use  and  Occupation 

of  the  land  by  the  vendor,  and  some  rents  accru- 
ing after  conveyance  which  he  collected,  as  a 
defense  in  part  to  a  bill  foreclosing  a  purchase- 
money  mortgage,  see  McMichael  v.  Webster, 
54  N.  J.  Eq.  478. 

6.  Micou  v.  Ashurst,  55  Ala.  607;  McCon- 
nell  v.  Beattie,  34  Ark.  113  ;  Sparks  v.  Hess,  15 
Cal.  186;  Wells  v.  Francis,  7  Colo.  396;  Mc- 
Caslin v.  State,  44  Ind.  151  :  Vail  v.  Drexel,  9 
111.  App.  439 ;  Sehorn  v.  McWhirter,  6  Baxt. 
(Tenn.)  313. 

On  Assignment  of  the  Purchns'>-mr>rev  Vote, 
the  assignee  may  not  only  enforce  the  lien 
against  the  vendee  but  may  have  necessary  relief 
against  the  vendor  who  has  assigned.  Church 
v.  Smith,  39  Wis.  492. 

Rents  Due  Vendee.  —  As  to  prosecution  of 
judgment  of  plaintiff  against  rents  due  vendee, 
see  Seat  v.  Knight,  3  Tenn.  Ch.  262. 

Judicial  Sale.  —  Concerning  the  question  of 
remedy  by  judicial  sale,  the  court  appointing 
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or  vendee,  on  the  contract,  it  is  incumbent  on  either  side  before  proceeding 
to  prove  an  offer  and  a  willingness  to  perform  in  compliance  with  its  terms.1 

c.  Tender  of  Deed.  —  The  authorities  are  divided  as  to  whether  a  bill 
may  be  maintained  in  equity  to  enforce  the  lien  when  the  vendor  has  not 
previously  made  a  tender  of  the  deed.3  Tender  may  be  dispensed  with  by 
the  initial  refusal  of  the  vendee  to  accept  the  same  or  to  complete  the  con- 
tract.3 But  if  no  tender  be  made,  unless  the  purchase  money  was  made 
payable  on  a  day  certain,4  the  bill  must  contain  an  offer  of  performance.5 

d.  Statute  of  Limitations.  —  The  debt  of  the  vendee  on  the  contract 
of  sale,  where  the  vendor  has  retained  title,  may  be  barred  by  the  statute  of 
limitations,  but  the  statute  cannot  prevail  to  protect  the  land  from  the 
operation  thereon  of  the  vendor's  lien.6  The  position  of  the  vendor  being 
regarded  substantially  as  that  of  a  mortgagee,  the  position  of  the  vendee  is 


the  time,  etc.,  as  in  the  ordinary  foreclosure 
of  mortgages,  see  Bruce  v.  Tilson,  25  N.  Y. 

194. 

1.  Offer  of  Performance.  —  Stevenson  v.  Max- 
well, 2  N.  Y.  409 ;  Bruce  v.  Tilson,  25  N.  Y. 
194;  Freeson  v.  Bissell,  63  N.  Y.  168;  Paschal 
v.  Brandon,  79  N.  Car.  504. 

2.  Tender  of  Deed  Held  Unnecessary.  —  Mc- 
Kenzie  v.  Baldridge,  49  Ala.  564;  Freeson  v. 
Bissell,  63  N.  Y.  168;  Church  v.  Smith,  39  Wis. 
492.    See  Johnson  v.  Kurtz,  97  Tenn.  503. 

Tender  of  Deed  Held  Necessary.  —  Wakefield 
v  Johnson,  26  Ark.  506  ;  Turner  v.  Lassiter,  27 
Ark.  662;  McCaslin  v.  State,  44  Ind.  151  ;  Cole 
v.  Wright,  50  Ind.  296;  Evans  v.  Feeny,  81  Ind. 
532;  Klyce  v.  Broyles,  37  Miss.  524;  Missouri 
Land  Co.  v.  Baylor,  71  Mo.  App.  94.  In  this 
last  case  the  court  said,  in  substance :  "  The 
vendor  retaining  title  in  title  bond  cannot  col- 
lect the  purchase  money  and  retain  the  title. 
He  must  tender  a  deed.  If  no  demurrer  or 
objection  be  interposed,  he  can  make  tender  on 
trial  or  when  coming  to  decree,  or  the  decree 
may  require  him  to  make  a  deed  on  the  pay- 
ment of  the  amount  adjudged." 

3.  This  Is  the  Familiar  Principle  of  Law  dis- 
pensing with  the  necessity  of  one  party  carry- 
ing out  his  side  of  a  contract  where  the  other 
side  has  announced  his  determination  not  to 
stand  by  the  contract,  or  to  honor  the  perform- 
ance by  the  other  side.  Such  initial  refusal  will 
dispense  with  the  necessity  of  a  tender.  Mis- 
souri Land  Co.  v.  Baylor,  71  Mo.  App.  94. 

The  Vendor  Is  Excused  where  the  defendant  in 
its  answer  alleged  that  it  was  a  corporation 
without  power  to  acquire  real  estate.  If  it  be 
unwilling  or  unable  legally  to  receive  property, 
it  cannot  complain  of  the  failure  to  tender  a 
deed.  Missouri  Land  Co.  v.  Baylor,  71  Mo. 
App.  94- 

Contemporaneous  with  Payment.  —  The  decree 
may  require  the  vendor  to  execute  a  good  and 
sufficient  deed  contemporaneously  with  the  pay- 
ment or  suffer  a  dismissal  of  the  bill.  Wollen- 
berg  v.  Rose,  41  Oregon  314. 

Deed  to  Be  Executed  After  Payment.  —  No 
tender  is  necessary,  manifestly,  where  the  con- 
tract provided  that  conveyance  should  be  made 
after  payment  by  the  vendee  of  the  notes  given 
for  the  purchase  money  together  with  interest, 
costs,  attorneys'  fees  incurred  in  their  collec- 
tion, etc.  Suit  may  be  brought  to  enforce  the 
lien  and  collect  the  notes  without  tendering  a 
deed.   Johnson  v.  Kurtz,  97  Tenn.  503. 


Legal  and  Equitable  Actions.  —  In  Thomson  v. 
Smith,  63  N.  Y.  301,  the  court  held  that  an  ac- 
tion to  foreclose  a  lien  under  a  contract  of  sale 
cannot  be  maintained  by  the  representatives  of 
a  deceased  vendor  where  it  is  not  alleged  or 
shown  that  they  have  tendered,  or  are  ready, 
willing,  and  able  to  give  a  deed,  unless  the  per- 
son taking  title  to  the  land,  as  heir  or  devisee, 
is  made  a  party.  The  court  distinguished  the 
case  from  the  other  one  of  Freeson  v.  Bissell, 
63  N.  Y.  168,  on  the  ground  that  in  the  latter 
case  it  was  unnecessary,  for  reasons  applicable 
to  equitable  actions  only,  to  show  an  offer  to 
perform  before  suit  brought ;  saying,  "  This  dis- 
tinction between  legal  and  equitable  actions 
grows  out  of  the  circumstance  that  in  the  latter 
actions  the  court  can  protect  the  rights  of  any 
party  entitled  to  performance  in  the  judgment.'' 

4.  Munford  v.  Pearce,  70  Ala.  452 ;  Burkett 
v.  Munford,  70  Ala.  423. 

5.  McKleroy  v.  Tulane,  34  Ala.  78 ;  Bruce 
v.  Tilson,  25  N.  Y.  194;  Freeson  v.  Bissell,  63 
N.  Y.  168. 

6.  "  The  Action  on  the  Note  Given  for  Such  Pur- 
chase Money  May  Be  Barred  so  as  to  defeat  its 
collection  out  of  other  property  of  the  debtor, 
but  the  lien  against  the  particular  land  con- 
veyed is  not  barred."  Evans  v.  Johnson,  39 
W.  Va.  299. 

The  Note  and  the  Lien  Are  Wholly  Separate ; 
and  though  the  note  be  barred  the  lien  is  un- 
disturbed. The  distinction  has  been  recog- 
nized by  the  United  States  Supreme  Court. 
Lewis  v.  Hawkins,  23  Wall.  (U.  S.)  119; 
Hardin  v.  Boyd,  113  U.  S.  756.  As  also  by  the 
federal  courts  at  circuit,  Butler  v.  Douglass,  1 
McCrary  (U.  S.)  630.  See  also  Driver  v. 
Hudspeth,  16  Ala.  348;  Bizzell  v.  Nix,  60  Ala. 
281,  31  Am.  Rep.  38;  Coldcleugh  v.  Johnson, 
34  Ark.  312;  White  v.  Blakemore,  8  Lea 
(Tenn.)  49. 

Being  Secured  by  the  Legal  Title,  the  debt 
itself  may  be  barred  but  the  vendor's  rights 
under  the  legal  title  are  not  thereby  impaired. 
The  status  is  similar  to  that  of  a  mortgagee 
who  may  recover  although  the  simple  contract 
debt  secured  by  the  mortgage  has  been  barred 
by  limitations.  Norton  v.  Palmer,  142  Mass. 
433;  Thayer  v.  Mann,  19  Pick.  (Mass.)  535; 
Bush  v.  Cooper,  26  Miss.  599 ;  Whipple  v. 
Barnes,  21  Wis.  327  ;  Elkins  v.  Edwards,  8  Ga. 
.^26:  Bank  of  Metropolis  v.  Guttschlick,  14  Pet. 
(U.  S.)  19;  Sis  v.  Boarman,  11  App.  Cas.  (D. 
C.)  116. 
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not  adverse  to  the  vendor,1  and  no  rights  can  accrue  that  shall  prejudice  his 
interests  or  preclude  his  enforcement  of  his  lien  until  a  reasonable  time  shall 
have  elapsed  in  which  he  should  have  foreclosed,2  or  until  the  expiration  of 
the  statutory  period  in  those  jurisdictions  where  time  has  been  fixed.  Where 
no  such  period  has  been  prescribed  the  lien  must  be  foreclosed  within  what 
constitutes  a  reasonable  time.3  That  reasonable  time  is  measured  with 
reference  to  the  time  limited  for  the  foreclosure  of  mortgages,  and  generally 
foreclosure  may  be  had  at  any  time  within  twenty  years  from  the  time  of  the 
maturity  of  the  debt  4 

III.  Lien  Expressly  Reserved  in  Conveyance  —  1.  Definition.  —  The 
vendor's  lien  by  express  reservation  is  an  equitable  security  for  the  payment 
of  the  purchase  money  of  land  where  the  vendor  has  conveyed  the  same  and 
in  the  deed  of  conveyance  itself  or  in  a  separate  instrument  has  reserved  the 


1.  The  Possession  of  the  Vendee  does  not 
militate  against  the  right  or  lien  of  the  vendor. 
His  possession,  if  anything,  is  regarded  as  un- 
der a  license.  "  In  such  a  case,"  says  Justice 
Swayne  of  the  Supreme  Court  of  the  United 
States,  "  the  vendee  cannot  dispute  the  title  of 
the  vendor  any  more  than  the  lessee  can  ques- 
tion the  title  of  his  lessor."  Burnett  v.  Cald- 
well, 9  Wall.  (U.  S.)  290. 

Relation  of  Mortgagor.  —  It  is  held  that  the 
relation  of  the  vendee  to  the  vendor  is  similar 
to  that  of  the  mortgagee  to  mortgagor,  and 
hence  not  adverse.  Lewis  v.  Hawkins,  23  Wall. 
(U.  S.)  119;  Relfe  v.  Relfe,  34  Ala.  504;  Moore 
v.  Lackey,  53  Miss.  85. 

The  statutes  of  limitation  barring  suits  for 
the  recovery  of  real  property  after  certain  lapse 
of  time  do  not  apply  where  in  the  sale  the 
vendor  makes  no  deed  but  gives  a  bond  for 
title  and  the  vendee  gives  promissory  notes  for 
the  purchase  money.  The  vendee  or  his  pur- 
chaser stands  in  relation  of  trustee  to  the 
vendor  for  the  unpaid  purchase  money,  against 
whom  the  statute  does  not  run.  In  the  United 
States  his  position  is  regarded  as  similar  to  that 
of  the  mortgagee.  If  the  notes  be  not  paid  the 
vendor  may  go  into  equity,  ask  foreclosure,  and 
apply  the  proceeds  to  the  unpaid  purchase 
money.  Lewis  v.  Hawkins,  23  Wall.  (U.  S.) 
119;  Coldcleugh  v.  Johnson,  34  Ark.  312;  Gud- 
ger  v.  Barnes,  4  Heisk.  (Tenn.)  570. 

Trespass  to  Try  Title.  —  Where  the  vendor 
has  retained  his  lien  and  has  superior  title 
against  the  vendee  and  those  in  privity  within 
him,  he  has  the  option  at  any  time  before  the 
debt  is  barred  by  limitation,  on  default  in  its 
payment,  to  bring  suit  foreclosing  his  lien  or  in 
trespass  to  try  title  for  the  recovery  of 
land.  Elmendorf  v.  Beiine,  4  Tex.  Civ.  App. 
188. 

2.  But  After  the  Note  Is  Barred  he  must  pro- 
ceed to  bring  trespass  to  try  title.  White  v. 
Cole,  9  Tex.  Civ.  App.  277. 

The  lien  being  regarded  in  the  light  of  a 
mortgage,  it  will  not  be  barred  before  the  right 
to  foreclose  under  such  mortgage.  Nor  can 
any  rights  accrue  that  shall  prejudice  the 
vendor's  interest,  or  interfere  with  his  asser- 
tion of  foreclosure  privilege  before  the  time 
limited  by  law  for  the  foreclosure  of  a  mort- 
gage. 

Presumption  of  Satisfaction.  —  Ordinarily  the 
mortgage  lien  will  be  presumed  to  have  been 
satisfied  after  the  lapse  of  twenty  years,  or 
whatever  period  of  time  may  be  fixed  in  the 


different  states.  Butler  v.  Douglass,  3  Fed. 
Rep.  612. 

3.  Reasonable  Time.  —  This  expression  is 
frequent  in  this  connection,  as  very  few,  if 
indeed  any,  of  the  states  have  provided  a  bar 
or  certain  time  by  statute  to  be  the  limitation 
of  suits  in  equity  or  actions  at  law  on  the  pur- 
chase money  note.  Where  the  vendor  has  not 
parted  with  the  legal  title  he  holds  the  land  in 
his  own  name  subject  to  the  equitable  interest 
of  the  vendee.  That  equitable,  interest  may 
be  realized  by  filing  proceedings  to  foreclose 
within  a  reasonable  time.  See  generally  the 
statutes  of  the  several  states  and  the  title  Lim- 
itation of  Actions,  vol.  19,  p.  154  et  seq. 

What  Is  a  Reasonable  Time  must  be  arri.ved 
at  by  interpreting  the  statutes  limiting  other 
actions  and  educing  the  analogy  between  them. 
Thus  a  good  reference  would  be  the  statute  of 
limitations  for  the  enforcement  of  mortgages, 
since  the  position  of  the  mortgagee*  and  vendor 
are  so  akin.  See  Reasonable  Time,  vol.  23, 
P-  97i. 

Presumption  of  Payment  may  arise  from  suffi- 
cient facts  and  circumstances,  and  when  done, 
unless  it  is  repelled  or  explained,  it  will  defeat 
the  enforcement  of  such  lien.  Evans  v.  John- 
son, 39  W.  Va.  299. 

4.  Lewis  v.  Hawkins,  23  Wall.  (U.  S.)  119; 
Harris  w.  King,  16  Ark.  122;  Phillips  v.  Adams, 
78  Ala.  225. 

Reasonable  time  in  the  courts  of  the  United 
States  has  been  held  to  be  not  less  than  twenty 
years.  Boone  v.  Chiles,  10  Pet.  (U.  S.)  177; 
Lewis  v.  Hawkins,  23  Wall.  (U.  S.)  119;  Butler 
v.  Douglass.  3  Fed.  Rep.  612. 

Laches  Explained.  —  In  a  federal  case  coming 
up  from  the  district  of  Arkansas  it  has  been 
decided  that  there  is  no  bar  to  a  suit  to  fore- 
close the  lien,  and  it  may  be  foreclosed  within 
a  reasonable  time,  even  after  the  expiration  of 
twenty  years,  if  the  laches  be  satisfactorily  ac- 
counted for.  Butler  v.  Douglass,  1  McCrary 
CU.  S.)  632.  See  also  Criss  v.  Criss,  28  W. 
Va.  388. 

Delay  of  Twenty-six  Years  in  bringing  suit 
to  enforce  the  lien  has  been  held  not  fatal 
where  the  delay  is  explained  by  the  loss  of 
court  records  and  the  destruction  of  the  cred- 
itor's books  showing  the  existence  of  the  lien. 
There  is  no  limitation,  said  the  court,  upon  the 
life  of  such  lien  save  that  arising  from  pre 
mmption  of  payment  from  the  lapse  of  time. 
Ginter  v.  Breeden,  90  Va.  565.  See  also  Tun- 
stall  v.  Withers,  86  Va.  892. 
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lien  on  the  land  conveyed  as  security  for  the  unpaid  purchase  money.1  The 
lien  thus  arises  from  the  convention  of  the  parties  and  is  not  dependent  upon 
implication,  thereby  differing  from  the  lien  of  the  vendor  by  implication  on 
conveyance,*  and  differing  from  the  lien  of  the  vendor  where  title  is  retained 
in  that  the  conveyance  has  been  made.3 

2.  Nature  and  Effect  —  a.  In  General.  —  Since  this  lien  is  the  result  of 
express  contract  between  the  parties,  as  where  there  is  a  distinct  reservation 
on  the  face  of  the  instrument,  it  becomes  a  specific  lien  of  record  and  consti- 
tutes an  original  substantive  charge  upon  the  land.4  It  extends  to  the  entire 
land  conveyed,  and  in  the  very  instrument  conveying  title  to  the  vendee 
restricts  that  title  to  subjection  to  the  lien  reserved  therein.6    The  title  of 


1.  This  Lien  Is  Eecognized  in  the  courts  of 

the  United  States,  and  is  considered  as  having 
the  same  effect  as  an  ordinary  mortgage  for 
purchase  money.  White  v.  Ewing,  (C.  C.  A.) 
69  Fed.  Rep.  451. 

In  Pennsylvania  the  implied  lien  is  rejected 
(see  supra,  this  title,  I.  3.  Recognition  of  Lien), 
but  this  express  lien  is  recognized.  Thus,  in 
Heist  v.  Baker,  49  Pa.  St.  9,  the  court  says : 
"  Such  is  our  repugnance  to  implied  or  con- 
structive liens,  that  we  refused  to  treat  a 
recitation  of  unpaid  purchase  money  as  a  lien, 
though  standing  in  the  channel  of  the  title, 
and  we  desire  to  be  understood  as  having  re- 
fused after  great  consideration  of  the  subject; 
but  where  it  is  expressly  charged  the  lien  must 
be  supported.  It  is  the  distinction  between 
express  and  implied  liens." 

Also  in  other  jurisdictions  where  the  lien 
raised  by  implication  in  equity  is  denied  this 
express  lien  prevails.    See  the  following  cases : 

Kansas.  —  Greeno  v.  Barnard,  18  Kan.  518; 
New  England  L.  &  T.  Co.  v.  Spitler,  54  Kan. 
560 ;  Trustees,  etc.,  Ins.  Corp.  v.  Bowling,  2 
Kan.  App.  770. 

Maine.  —  Field  v.  Lang,  87  Me.  441. 

Massachusetts.  —  Ahrend  v.  Odiorne,  118 
Mass.  261,  19  Am.  Rep.  449. 

Nebraska.  —  Edminster  v.  Higgins,  6  Neb. 
265  ;  Ansley  v.  Pasahro,  22  Neb.  662. 

North  Carolina.  —  Draper  v.  Allen,  114  N. 
Car.  50;  Quinnerly  v.  Quinnerly,  114  N.  Car. 
US- 

Pennsylvania.  —  In  re  Clark,  118  Fed.  Rep. 
358;  Helfrich  v.  Weaver,  61  Pa.  St.  390. 

Utah.  —  Schenck  v.  Wicks,  23  Utah  576. 

Virginia.  —  Biggs  v.  Elliston  Development 
Co.,  93  Va.  404 ;  Fayette  Land  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  93  Va.  274. 

West  Virginia.  —  Lough  v.  Michael,  37  W. 
Va.  679;  Scraggs  v.  Hill,  43  W.  Va.  162. 

2.  The  Lien  by  Implication  Does  Not  Depend  on 
the  Contract  or  Stipulation  of  the  parties.  See 
Sprague  v.  Cochran,  144  N.  Y.  104. 

The  Express  Lien,  on  the  Other  Land,  does 
arise  from,  and  depends  upon,  the  agreement 
of  the  parties.  Carpenter  v.  Mitchell,  54  111. 
126;  Hines  v.  Perkins,  2  Heisk.  (Tenn.)  402; 
Findley  v.  Armstrong,  23  W.  Va.  113;  Crafts 
v.  Daugherty,  69  Tex.  477 ;  Moore  v.  Lackey, 
53  Miss.  85;  Markoe  v.  Andras,  67  111.  34. 

In  the  last  case  the  court  defined  the  dis- 
tinction between  this  lien  and  the  implied  lien 
treated  heretofore,  as  follows  :  "  t  hat  kind  of 
lien  [the  implied  lien]  arises  only  by  impli- 
cation, where  the  vendor  has  taken  no  mort- 
gage or  other  lien,  and  is  not  assignable.  The 


lien  in  question  was  created  by  express  contract 
of  the  parties,  of  which  the  assignee  can  avail 
in  equity.  What  is  the  nature  of  this  lien  ? 
As  was  said  in  Carpenter  v.  Mitchell,  54  111. 
126,  it  arises  by  express  contract;  it  became  a 
matter  of  record  on  recording  the  vendor's 
deed,  and  was  notice  to  all  who  might  deal 
with  the  property,  and  was  conceded  in  the  note 
given  for  the  balance  due.  All  persons  pur- 
chasing it  were  assured  by  its  contents  that  a 
lien  was  conceded,  not  only  to  the  vendor  but 
to  his  assigns.  It  is,  therefore,  more  than  the 
ordinary  lien  of  a  vendor.  It  is  a  written 
contract  that  the  land  shall  be  burdened  with 
the  lien  until  the  note  is  paid.  If  not  a  mort- 
gage it  approximates  one  more  nearly  than  the 
ordinary  lien  of  a  vendor."  See  supra,  this 
title,  I.  Implied  Vendor's  Lien. 

3.  Hale  v.  Baker,  60  Tex.  217. 
This  distinction  is  classified  by  the  operation 

of  the  statute  of  limitations.  Where  the  title 
is  retained  the  lien  is  enforceable  even  after  the 
debt  it  secured  is  barred  by  limitations.  Bizzell 
v.  Nix,  60  Ala.  281  ;  Waddell  v.  Carlock,  41 
Ark.  523.  And  see  supra,  this  title,  II.  6.  d. 
Statute  of  Limitations.  But  with  this  express 
lien  the  same  rule  obtains  as  with  the  implied 
lien.  The  lien  is  not  capable  of  being  enforced 
after  the  debt  it  secures  is  barred  by  the  stat- 
ute. Hall  v.  Baker,  60  Tex.  217.  And  see 
infra,  this  section,  9.  b.  Statute  of  Limitations. 

4.  General  Nature  of  Reserved  Lien. —  By  this 
is  meant  that  this  express  lien  being  reserved 
at  the  outset  by  the  act  of  the  parties  is  a  fixed 
charge  on  the  land  from  the  beginning,  and 
unlike  the  implied  lien  is  independent  of  the 
judgment  of  the  court.  Such  judgment  or  de- 
cree is  necessary  to  make  the  implied  lien 
effective.  Biggs  v.  Elliston  Development  Co., 
93  Va.  404;  Markoe  v.  Andras,  67  111.  34. 

5.  The  Extent  of  the  Lien  expressly  reserved  on 
the  face  of  the  deed  does  not  depend  on  the 
extent  of  the  vendor's  interest  in  the  land,  but 
upon  the  contract  of  the  parties  as  gathered 
from  the  deed  itself.  The  lien  is  reserved  on 
the  whole  tract  for  the  whole  of  the  purchase 
money  and  not  on  the  several  parcels  for  the 
amount  due  the  respective  vendors.  Patterson 
v.  Grottoes  Co.,  93  Va.  578. 

Sale  of  Partner's  Interest.  —  See  Patton  v. 
Hage,  22  Gratt.  (Va.)  443. 

The  Lien  Covers  the  Entire  Estate  Conveyed 
because  the  title  passed  by  the  deed  is  limited 
or  diminished  to  the  extent  of  the  lien  re- 
served.   Coles  v.  Withers,  33  Gratt.  (Va.)  195. 

So  where  the  lien  is  reserved  it  becomes  a 
charge  for  the  payment  of  the  purchase  money 
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the  vendee  thus  qualified  may  ripen  into  an  absolute  legal  title  by  the  payment 
of  the  purchase  money.1 

b.  Reserved  Lien  Compared  with  Mortgage.  —  This  lien,  according 
to  the  broadly  accepted  view,  is  regarded  in  the  light  of  an  equitable  mort- 
gage.2   In  the  last  analysis  of  its  constitution,  in  its  effect  and  method  of 


which  is  superior  to  any  charge  connected  with 
the  subdivision  of  land  in  lots,  etc.  .  The  pur- 
chaser of  such  land  so  subdivided  cannot  bind 
the  vendor  by  any  representations  which  may 
have  been  made  to  him  by  others,  unless  the 
vendor  were  himself  guilty  of  some  conduct 
which  may  operate  an  estoppel.  Biggs  v.  Ellis - 
ton  Development  Co.,  93  Va.  404. 

Infirmity  in  the  Grant  Itself.  —  The  lien  being 
reserved  in  the  first  link  of  the  chain  of  title 
restricts  the  property  conveyed  to  the  charge 
lor  purchase  money.  It  thus  differs  from  the 
implied  lien  in  another  particular.  The  restric- 
tion operates  the  same  notice  to  all  subsequent 
purchasers  or  incumbrancers  which  would  be 
effected  by  a  purchase-money  mortgage  or  deed 
of  trust.  Hall  v.  Mobile,  etc.,  R.  Co.,  58  Ala. 
10;  Stratton  v.  Gold,  40  Miss.  778;  Webster  v. 
Mann,  52  Tex.  416;  Louisville  Bldg.  Assoc.  v. 
Korb,  79  Ky.  190. 

1.  The  Lien  Continues  until  the  purchase  money 
is  paid.  Until  that  time  the  land  is  charged 
with  the  burden  of  the  lien  reserved.  White  v. 
Cole,  9  Tex.  Civ.  App.  277. 

Ripens  into  Full  Title  on  Payment.  —  The  lien 
will  persevere  until  payment,  but  on  payment 
the  duty  accrues  to  the  vendor  to  release.  He 
must  personally  execute  the  release.  It  has 
been  held  that  a  release  by  an  attorney  holding 
notes  for  collection  is  not  sufficient  unless  spe- 
cial authority  to  that  end  be  established.  Engel- 
bach  v.  Simpson,  12  Tex.  Civ.  App.  188;  Willis 
v.  Sommerville,  3  Tex.  Civ.  App.  509. 

Lien  Not  Merged,  —  The  conveyance  of  land 
upon  which  a  vendor's  lien  has  been  expressly 
retained  in  fee  by  a  vendee  to  his  vendor  hold- 
ing the  express  lien  does  not  merge  the  lien  in 
the  title  in  fee  so  as  to  let  in  the  intervening 
rights  of  an  attaching  creditor,  when  such  was 
not  the  intention  of  the  parties  to  the  deed. 
Bemis  v.  First  Nat.  Bank,  63  Ark.  625. 

Vendor's  Title  Becoming  Absolute.  —  When  the 
lien  is  thus  reserved,  on  the  other  hand,  and 
the  vendee  should  default,  the  vendor  may  re- 
scind the  contract  of  sale  and  pass  absolute  title 
to  the  property  in  a  subsequent  conveyance. 
Morrison  v.  Barry,  10  Tex.  Civ.  App.  22. 

As  to  Execution  —  Interest  of  Vendor.  —  But 
until  such  rescission  of  the  contract  of  sale  the 
interest  of  the  vendor  is  not  such  an  interest 
as  may  be  seized  in  execution.  When  the  con- 
tract is  rescinded,  however,  the  title  becomes 
integral,  and  execution  may  issue  against  it. 
Willis  v.  Sommerville,  3  Tex.  Civ.  App.  509. 

Interest  of  Vendee  —  Execution  on.  —  But  with 
the  vendee  it  is  otherwise.  Upon  the  delivery 
of  the  deed  the  legal  title  passes  to  the  vendee, 
subject  to  the  lien,  and  the  land  is  therefore 
subject  to  attachment  and  execution  as  his 
property,  as  an  equity  of  redemption.  Chit- 
wood  v.  Trimble,  2  Baxt.  (Tenn.)  78;  Gordon 
v.  Rixey,  76  Va.  694. 

Contract  Executory. —  As  to  whether  the  deed 
reserving  the  express  lien  is  an  executory  or 
executed  contract  there  is  a  distinction  to  be 
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made.  It  may  be  said  to  be  executory  only  in 
the  sense  that  the  grantee's  title  does  not  be- 
come indefeasible  until  the  purcliase  money  is 
paid.  Willis  v.  Sommerville,  3  Tex.  Civ.  App. 
509- 

Contract  Executed.  —  It  is  generally  considered 
as  an  executed  contract.  Thus  the  deed  in 
which  the  express  lien  is  retained  is  an  exe- 
cuted contract  so  far  as  concerns  the  vendee's 
right  to  defend  against  the  note  for  failure  of 
title.    Brown  v.  Montgomery,  89  Tex.  250. 

Evidence  of  Lien.  —  The  evidence  of  a  lien 
thus  expressly  reserved  may  be  either  a  note  or 
the  deed.  But  the  deed  is  not  the  best  evidence 
to  the  end  of  excluding  other  evidence  of  per- 
haps a  secondary  nature.  The  note  for  pur- 
chase money,  showing  on  its  face  that  it  was 
executed  for  the  consideration  of  land,  is  as 
good  evidence  of  the  lien  as  is  the  deed  itself. 
Behrens  v.  Dignowitty,  4  Tex.  Civ.  App.  201. 

Concerning  Personalty.  —  When  express  lien 
arises  against,  see  Carroll  v.  Kelly,  111  Ala. 
661. 

2.  "  The  Most  Commonly  Accepted  View,"  says 
Mr.  Warvelle  in  his  work  on  Vendors  (vol.  2, 
2d  ed.  7,  8;  ed.  1890,  p.  729),  "however,  is  to 
regard  the  reservation  of  a  specific  lien  in  the 
deed  as  creating  an  equitable  mortgage ;  and 
for  all  practical  purposes,  as  well  as  for  the 
determination  and  settlement  of  collateral  ques- 
tions, or  of  matters  directly  growing  out  of  it, 
it  is  so  treated." 

The  courts  differ  in  how  far  they  commit 
themselves  when  defining  this  lien.  Their  ex- 
pressions are  various.    Thus  : 

Analogous  to  Mortgage.  —  Pullen  v.  Ward,  60 
Ark.  90. 

Security  in  Nature  of  Mortgage.  —  McKeown  v. 
Collins,  38  Fla.  276. 

Force  and  Effect  of  Mortgage.  —  Being  practi- 
cally sui  generis  and  having  the  force  and  effect 
of  a  mortgage.  White  v.  Ewing,  (C.  C.  A.)  69 
Fed.  Rep.  451  ;  Carpenter  v.  Mitchell,  54  111. 
126;  Smith  v.  Rowland,  13  Kan.  245;  Armen- 
trout  v.  Gibbons,  30  Gratt.  (Va.)  632. 

Entry  of  Deficiency  Judgment.  —  In  White  v. 
Ewing,  (C.  C.  A.)  69  Fed.  Rep.  451,  it  was 
held  that  a  lien  thus  expressly  reserved  had 
the  force  and  effect  of  a  mortgage,  and  came, 
therefore,  within  the  provision  of  Equity  Rule 
92  in  the  federal  courts,  which  authorizes  the 
entry  of  a  personal  judgment  for  the  deficiency 
on  the  foreclosure  of  a  mortgage. 

Similar  to  Mortgage.  —  Even  as  against  the 
homestead.  Heyderstadt  v.  Whalen,  54  Minn. 
199. 

It  is  not,  however,  the  old  common-law 
form  with  its  rigor  of  defeasance  and  its  pen 
alties.  It  is  meant  to  compare  it  to  the  modern 
creation  of  equity,  which  holds  it  simply  a 
security  for  the  debt.  "  Of  course  it  must  be 
observed,"  said  Hammond,  J.,  in  Kirk  v.  Wil- 
liams, 24  Fed.  Rep.  437,  "that  while  the  court 
assimilates  all  these  liens  to  that  of  a  mortgage, 
it  does  not  mean  the  old  common-law  mortgage 
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operation,  it  is  practically  the  same.1  Yet  it  is  not  in  all  respects  identical 
or  equivalent  thereto.  Though  commonly  treated  as  a  mortgage,  the  vendor 
has  not  the  legal  title  as  has  the  mortgagee,  but  has  only  an  equitable  inter- 
est, the  legal  title  being  outstanding  in  the  vendee;2  but  inasmuch  as  the 
ordinary  mortgage  is  a  mere  incident  to  the  debt,  and  the  reserved  lien  is  an 
express  charge  upon  the  land  for  the  purchase  money,  which  logically 
and  equitably  should  be  payable  therefrom  as  an  actual  primary  fund,  it  has 
been  asserted  that  the  lien  is  even  of  superior  dignity  to  the  mortgage.3  It 
is  at  all  events  of  equal  dignity,  being  embodied  most  generally  in  the  deed 
of  conveyance  itself.  It  is  spread  on  the  records,*  and  being  thus  notice  to 
the  world,5  enjoys  priority  against  subsequent  purchasers  and  incumbrancers6 
who  will  be  affected  with  constructive  notice.7    In  general,  the  effect  of  this 


in  its  technical  sense,  but  the  modern  significa- 
tion of  that  term,  as  one  applied  to  any  lien 
created  by  express  contract  of  the  parties  as 
security  for  a  debt." 

1.  It  is  therefore  subject  to  all  the  conse- 
quences resulting  from  the  foreclosure  and 
sale  of  an  ordinary  mortgage,  e.  g.,  redemption 
in  twelve  months.    Markoe  v.  Andras,  67  111.  34. 

Indebtedness  of  Vendor.  —  Like  a  mortgage  and 
unlike  the  implied  lien,  this  express  lien  may- 
secure  an  agreement  to  assume  the  indebtedness 
of  the  vendor.  Sidwell  v.  Wheaton,  114  III. 
267. 

Securing  Third  Party.  —  The  express  lien  may 
equally  as  the  mortgage  secure  a  third  person 
who  has  loaned  money  to  the  vendee  to  pur- 
chase the  land.  Heyderstadt  v.  Whalen,  54 
Minn.  199. 

Collateral  Agreements.  —  The  express  lien  may 
also  secure  the  performance  of  any  covenant  or 
agreement  properly  enforceable.  It  is  not  con- 
fined to  the  securing  of  the  payment  of  a  fixed 
sum  of  money.  It  may  be  an  agreement  to  pay 
in  specific  articles.  Harvey  v.  Kelly,  41  Miss. 
490,  93  Am.  Dec.  267. 

To  Secure  Agreement.  —  A  deed  conveyed  cer- 
tain realty  in  accord  with  an  agreement  between 
the  parties  which  was  the  consideration  of  the 
deed.  The  provision  was :  "  This  grant  is 
made  upon  the  express  condition  that  A.  D. 
(grantee)  shall  pay  unto  D.  and  H.  D.  (grant- 
ors), or  to  the  survivor  of  them,  the  sum  of 
$200  annually  on  the  1st  day  of  November  in 
each  year  during  their  life."  This  provision 
created  a  lien  on  the  premises  by  reservation, 
which  in  its  essential  nature  is  similar  to  the 
purchase-money  mortgage.  Doescher  v.  Spratt, 
61  Minn.  326. 

2.  Vender  Has  Only  Equitable  Interest.  —  Gor- 
don v.  Rixey,  76  V a.  694  ;  Chitwood  v.  Trimble, 
2  Baxt.  (Tenn.)  78  ;  Moore  v.  Lackey,  53  Miss. 
92. 

In  Texas,  where  a  lien  is  reserved,  the  in- 
terest of  the  vendee  is  regarded  as  equitable, 
and  the  vendor  is  held  to  have  a  legal  title. 
Peters  v.  Clements,  46  Tex.  123. 

But  in  many  jurisdictions  at  the  present  time 
the  mortgagee  has  merely  an  equitable  lien,  and 
his  possession  there  would  seem  to  be  more 
than  ever  similar  to  that  of  a  vendor  with  the 
lien  reserved.  See  Johnson'  v.  Houston,  47  Mo. 
227  ;  Cornog  v.  Cornog.  2  Del.  Ch.  407  ;  Walker 
v.  Farmers'  Bank.  8  Houst.  (Del.)  258:  Cooch 
v  Gerry,  3  Harr.  (Del.)  280;  Srott  v.  Mewhir- 
ter,  49  Iowa  487  ;  Buckley  v.  Daley,  45  Miss. 
338;  Packer  v.  Rochester,  etc.,  R.  Co.,  17  N.  Y. 


283  ;  Whitney  v.  French,  25  Vt.  663.  And  see 
the  title  Mortgages,  vol.  20,  p.  973. 

3.  Coles  v.  Withers,  33  Gratt.  (Va.)  195. 
In  King  v.  Young  Men's  Assoc.,   1  Woods 

(U.  S.)  386,  however,  there  was  an  expression 
of  contrary  opinion,  the  court  saying :  "  The 
reservation  of  the  vendor's  lien  in  the  deed  of 
conveyance  is  equal  to  a  mortgage  taken  for  the 
purchase  money  contemporaneously  with  the 
deed,  and  nothing  more." 

4.  For  this  reason  the  lien  has  been  accepted 
in  those  jurisdictions  where  a  vendor's  implied 
lien  has  been  repudiated.  It  is  the  common 
practice  to  describe  the  purchase-money  notes 
in  the  deed  and  to  state  that  they  constitute  an 
express  lien  on  the  land  for  the  amounts  they 
represent.  Hall  v.  Mobile,  etc.,  R.  Co.,  58  Ala. 
10;  Stratton  v.  Gold,  40  Miss.  778;  Davis  v. 
Hamilton,  50  Miss.  213;  Carpenters.  Mitchell, 
54  111.  126;  Markoe  v.  Andras,  67  111.  34;  Ding- 
ley  v.  Ventura  Bank,  57  Cal.  467  ;  Talieferro  v. 
Barnett,  37  Ark.  511  ;  Kirk  v.  Williams,  24  Fed. 
Rep.  437;  Maynard  v.  Cocke,  71  Miss.  493. 

5.  Doescher  v.  Spratt,  61  Minn.  326. 

6.  In  General  the  lien  Reserved  in  the  Deed  Is 
Notice  to  all  subsequent  purchasers  and  incum- 
brancers claiming  through  the  deed.  Being  set 
out  in  the  very  first  link  of  the  vendee's  chain 
of  title,  it  affords  the  same  notice  to  purchasers 
from  him  as  they  would  receive  from  a  duly 
executed  mortgage  or  deed  of  trust,  and  all  per- 
sons so  purchasing  are  thereby  notified  that  a 
lien  has  been  conceded  not  only  to  the  vendor 
but  to  his  assigns. 

United  States.  —  Cordova  v.  Hood,  17  Wall. 
(U.  S.)  1. 

Alabama.  —  Hall  v.  Mobile,  etc.,  R.  Co.,  58 
Ala.  10. 

Arkansas. — Talieferro  v.  Barnett,  37  Ark.  511. 
California.  —  Dingley  v.  Ventura   Bank,  57 
Cal.  467. 

Illinois.  —  Carpenter  v.  Mitchell,  54  111.  126; 
Sidwell  v.  Wheaton,  114  111.  267. 

Minnesota.  —  Doescher  v.  Spratt,  61  Minn. 
326. 

Mississippi.  —  Stratton  r>.  Gold,  40  Miss.  778  ; 
Moore  v.  Lackey,  53  Miss.  85. 

Pennsylvania.  —  Eichelberger  v.  Gitt,  104 
Pa.  St.  64. 

Tennessee.  —  Exchange,  etc.,  Bank  v.  Brad- 
ley, 15  Lea  (Tenn.)  279. 

Texas.  —  Peters  v.  Clements,  46  Tex.  114; 
Webster  v.  Mann,  52  Tex.  416;  Baker  v.  Comp- 
ton.  52  Tex.  252. 

7.  Constructive  Notice, — Stratton  v.  Gold,  40 
Miss.  778;  Thompson  v.  Heffner,  11  Bush  (Ky.) 
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lien  h  identical  with  the  effect  of  the  familiar  purchase-money  mortgage  given 
back  by  the  vendee  upon  purchase  of  land,1  or,  as  in  some  jurisdictions, 
a  deed  of  trust  whereby  the  vendee  of  land  conveys  the  same  to  trustees  to 
secure  the  notes  payable  to  the  vendor  for  the  purchase  money.  In  general, 
it  is  a  lien  arising  from  contract  and  enjoying  the  force  and  effect  of  a 
mortgage.2 


353;  Collins  v.  Richart,  14  Bush  (Ky.)  621; 
Roosevelt  v.  Davis,  49  Tex.  463  ;  Masterson  v. 
Cohen,  46  Tex.  520  ;  Moore  v.  Lackey,  53  Miss. 
85  ;  Frye  v.  Partridge,  82  111.  267 ;  Croskey  v. 
Chapman,  26  Ind.  333 ;  Ridgeway  v.  Holliday, 
59  Mo.  444;  Tydings  v.  Pitcher,  82  Mo.  379; 
Thompson  v.  Shephard,  85  Ala.  611  ;  Honore  v. 
Bakewell,  6  B.  Mon.  (Ky.)  67,  43  Ain.  Dec. 
147;  Johnston  v.  Gwathmey,  4  Litt.  (Ky.)  317. 

In  the  case  of  Deason  v.  Taylor,  53  Miss. 
697,  it  is  held  that  the  purchaser  is  not  only 
bound  by  notice  of  all  the  recitals  in  the  deed 
and  of  everything  stated  in  the  several  convey- 
ances which  make  tip  his  direct  chain  of  title, 
but  he  must  investigate  and  explore  every  col- 
lateral matter  to  which  his  attention  is  thus 
directed.  Thus,  where  a  prior  deed  in  the 
chain  of  title  recited  that  the  sale  to  the 
grantee  therein  was  on  creuit,  it  was  held  that 
a  subsequent  purchaser  was  charged  with  con- 
structive notice  of  the  prior  grantor's  lien  on 
the  premises,  and  he  was  bound  to  ascertain 
whether  that  purchase  price  referred  to  had 
been  paid  or  was  still  unpaid.  The  fact  that 
the  time  of  payment  as  stated  in  the  deed  had 
passed  did  not  excuse  or  in  any  way  affect  the 
necessity  of  his  making  inquiry. 

Subsequent  Mortgage.  —  The  lien  will  be  su- 
perior to  a  subsequent  mortgage  made  by  the 
vendee.  Louisville  Bldg.  Assoc.  v.  Korb,  79 
Ky.  190.  As  also  to  the  subsequent  mortgage 
made  to  the  vendee.  Strauss's  Appeal,  49  Pa. 
St.  353. 

Prior  Judgment.  —  The  lien  takes  precedence 
over  a  prior  judgment  against  the  grantee. 
Parsons  v.  Hoyt,  24  Iowa  154. 

Homestead.  —  The  lien  also  prevails  against 
the  homestead.  Heyderstadt  v.  Whalen,  54 
Minn.  199. 

Substitution  of  New  Note.  —  The  subsequent 
change  of  the  form  of  the  instrument  by  which 
the  debt  is  evidenced,  as  the  substitution  of  a 
new  note  in  place  of  the  original  one,  does  not 
affect  the  lien.  Kausler  v.  Ford,  47  Miss.  289  ; 
French  v.  Dickey,  3  Tenn.  Ch.  302. 

Execution  Sale.  —  The  lien  is  not  affected  by 
the  sale  of  the  land  on  execution.  It  has  been 
held  that  where  a  lien  is  reserved  in  the  deed 
and  the  property  is  sold  in  execution  the  sale 
should  be  made  as  of  encumbered  property. 
Thompson  v.  Heffner.  11  Bush  (Ky.)  353.  But 
«eo  Strauss's  Appeal,  49  Pa.  St.  353. 

Liens  Contracted  by  Vpni-lee. —  The  express  lien 
of  the  vendor  is  not  affected  by  a  lien  subse- 
quently contract  by  the  vendee ;  as  by  con- 
structing buildings  on  the  premises,  etc.  Such 
Hens  attach  to  the  interest  of  the  vendee  in 
the  land  alone.  Moody  "'.  Tschabold,  52  Minn. 
51. 

As  Against  Estate  of  Decedent. —  The  lien  may 
exist  against  the  estate  of  one  who  purchases 
land  from  the  vendee  while  subject  to  the  lien 
reserved.  The  fact  that  the  lien  has  not  been 
presented  as  a  claim  against  the  estate  of  such 


decedent  vendee  does  not  avail.  Strain  v. 
Walton,  1 1  Tex.  Civ.  App.  624. 

Recitals  in  Seed.  —  Binghamton  Sav.  Bank  v. 
Binghamton  Trust  Co.,  85  Hun  (N.  Y.)  75. 

When  Mortgagee  Without  Notice  Not  Bound.  — 
The  mortgagee  without  notice  acquires  a  su- 
perior lien  and  precedes  the  vendor's  lien  re- 
cited in  the  deed  where  a  vendor  had  made  a 
release  of  his  lien,  and  such  release  is  re- 
corded, although  the  vendor's  lien  note  has  been 
assigned  to  a  bona  fide  holder  before  the  execu- 
tion of  the  release.  Moran  v.  Wheeler,  87  Tex. 
179.  See,  however,  National  Valley  Bank  v. 
Harman,  75  Va.  604,  in  which  the  court  limited 
the  effect  of  notice  where  a  note  was  made  by 
the  vendee  payable  in  five  years  for  the  pur- 
chase money  of  land,  and  the  deed  reserved  a 
lien  but  did  not  recite  the  note.  The  vendor 
afterwards  intrusted  and  transferred  the  note 
to  the  bank  in  discharge  of  the  antecedent  debt, 
and  then  contracted  to  sell  the  property  to  a 
third  person,  who  paid  the  purchase  money  and 
took  a  conveyance  from  the  first  vendee.  The 
second  vendee  was  ignorant  of  the  existence 
of  the  outstanding  note  and  of  any  claim  on 
the  property  of  the  bank  to  the  purchase  money. 
It  was  held  that  the  second  vendee  took  1 1 
property  unaffected  by  any  lien  in  favor  of 
the  holder  of  the  note. 

1.  Louisville  Bldg.  Assoc.  v.  Kdrb,  79  Ky. 
190;  Hall  v.  Mobile,  etc.,  R.  Co.,  58  Ala.  10; 
King  v.  Young  Men's  Assoc.,  1  Woods  (U.  S.) 
386.  See  generally  the  title  Purchase-money 
Mortgages,  vol.  23,  p.  466. 

2.  See  generally  on  this  subject  the  following 
cases : 

United  States.  —  Ober  v.  Gallagher,  93  U.  S. 
199;  White  v.  Ewing,  (C.  C.  A.)  69  Fed.  Rep. 
45 1  ;  King  v.  Young  Men's  Assoc.,  1  Woods 
(TJ.  S.)  386;  Cordova  v.  Hood,  17  Wall.  (U. 
S.)  i, 

Alabama.  —  Bozeman  v.  Ivey,  49  Ala.  75. 
Arkansas.  —  Robinson  v.  Woodson,  33  Ark. 
307;  Talieferro  v.  Barnett,  37  Ark.  511  ;  Camp- 
bell v.  Rankin,  28  Ark.  401  ;  Puilen  v.  Ward, 
60  Ark.  90. 

California.  —  Dingley  v.  Ventura  Bank,  57 
Cal.  467. 

Florida.  —  McKeown  v.  Collins,  38  Fla.  276. 
Illinois.  —  Carpenter  v.  Mitchell,  54  111.  126; 
Markoe   v.   Andras,    67   111.    34 ;  Blaisdell  v. 
Smith,  3  111.  App.  150. 

Kentucky.  —  Collins  v.  Richart,  14  Bush 
(Ky.)  621. 

Minnesota.  —  Heyderstadt  v.  Whalen,  54 
Minn.  199;  Doescher  v.  Spratt,  61  Minn.  326. 

Mississippi.  —  Stratton  v.  Gold,  40  Miss. 
778:  Davis  v.  Hamilton,  50  Miss.  213;  Kausler 
v.  Ford,  47  Miss.  289 ;  Moore  v.  Lackey,  53 
Miss.  85. 

Missouri.  —  Carr  v.  Holbrook,  1  Mo.  240 ; 
Carr  v.  Thompson,  67  Mo.  472. 

Pennsylvania.  — ■  Heist  v.  Baker,  49  Pa.  St. 
9;  Eichelberger  v.  Gitt,  104  Pa.  St.  64. 
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3.  Creation  cf  Lien  —  a.  By  Deed  of  Conveyance.  —  There  is  No  Arbitrary 
Rule  as  to  what  particular  language  must  be  employed  to  beget  the  express 
lien  by  reservation.  Any  apt  words  which  disclose  a  certain  intention  to 
reserve  the  lien,  and  which  clearly  and  positively  express  the  reservation  and 
show  the  amount  of  the  purchase  money  to  be  secured  thereby  will  suffice.1 

The  Reservation  May  Be  Made  iD  Any  Part  of  the  Deed  and  may  even  be  inserted  in 
the  habendum  clause  alone.2 

Intention.  —  The  authorities  seem  to  hold  that  the  all-important  requirement 
is  that  the  expressed  intention  be  plainly  manifested  by  the  use  of  appropriate 
language  of  the  vendor  to  burden  the  land  on  conveyance  with  the  equitable 
charge.3  Thus,  it  has  been  held  that  the  recital  "  to  have  and  to  hold  on 
payment  of  the  notes  hereinabove  stated,"  4  or  "  charged  with  the  payment 
or  subject  to  the  payment,"  5  will  be  sufficient  to  create  the  lien. 

But  the  General  Prevailing  Doctrine  is  to  the  effect  that  the  mere  recital  on  the 
face  of  the  deed  that  the  purchase  money  is  unpaid,  or  is  to  be  paid  in  some 
particular  manner,  or  at  a  future  time,  or  upon  some  contingency,  is  inadequate 
for  the  purpose  of  reserving  the  lien.0    Such  statements  amount  to  nothing 


South  Carolina.  —  Daniels  v.  Moses,  12  S. 
Car.  130. 

Tennessee.  —  Osborne  v.  Royer,  i  Lea 
(Tenn.)  217;  Exchange,  etc.,  Bank  v.  Bradley, 
1  s  Lea  (Tenn.)  279;  Hines  v.  Perkins,  2 
Heisk.  (Tenn.)  395. 

Texas.  —  Peters  v.  Clements,  46  Tex.  114; 
Webster  v.  Mann,  52  Tex.  416;  White  v.  Cole, 
9  Tex.  Civ.  App.  277  ;  Engelbach  v.  Simpson,  12 
Tex.  Civ.  App.  188. 

Virginia.  —  Biggs  v.  Elliston  Development 
Co.,  93  Va.  404  ;  Patterson  v.  Grottoes  Co.,  93 
Va.  578 ;  Gordon  v.  Rixey,  76  Va.  694. 

1.  As  to  What  Words  Will  Create  the  lien, 
the  following  is  the  statement  in  a  well-con- 
sidered case  :  "  Whatever  words  distinctly  con- 
vey the  idea  that  the  vendor  retains  or  reserves 
a  lien  on  the  land  creates  an  express  security. 
*  *  *  A  court  of  equity,  which  looks  through 
the  form  to  the  substance,  does  not  exact  any 
peculiar  formula  to  create  a  security  on  lands. 
If  the  vendee  accepts  a  deed,  with  the  stipula- 
tion that  the  '  land  shall  be  bound  for  the 
notes,'  or  '  be  a  security  for  them,'  or  any  other 
words  expressing  the  intention  that  the  land  is 
pledged  as  security,  they  would  be  quite  as 
effectual  as  the  usual  form  '  reserving  a  lien  as 
security  for  the  notes.'  "  Moore  v.  Lackey,  53 
Miss.  85. 

"  As  a  Rule  Technical  Nicety  in  the  method  of 
expressing  the  reservation  of  a  lien  is  not  re- 
quired, provided  the  intention  is  manifest,  and 
any  language  which  clearly  and  unequivocally 
seems  to  express  this  purpose  will  ordinarily  be 
sufficient  to  create  a  lien  which  the  vendor  can 
enforce  in  equity  against  subsequent  purchasers 
and  incumbrancers."  2  Warvelle  on  Vendors 
729. 

Words  Which  Are  Sufficient.  —  A  Reservation 
in  the  Deed  that  "  the  hand  Shall  Be  Bound  for 
the  Notes,"  creates  a  lien.  Moore  v.  Lackey, 
53  Miss.  85. 

"  Said  Land  and  Improvements  Are  Held 
Bound  for  the  Payment  of  Said  Two  Notes," 
is  a  sufficient  statement.  Talieferro  v.  Barnett, 
37  Ark.  511. 

"  To  Have  and  to  Hold  the  Same  under  and 
Subject  Nevertheless  to  the  Payment "  of  a 
certain  sum  at  the  death  of  the  grantee,  is  suffi- 


cient to  create  the  Hen.  Heist  v.  Baker,  49  Pa. 
St.  9. 

"  Subject  to  the  Payment  of  Nine  Hundred 
and  Fifteen  Dollars,  the  Purchase  Money,"  are 
competent  for  the  purpose  of  creating  the  lien. 
Eichelberger  v.  Gitt,  104  Pa.  St.  64. 

A  Stipulation  that  Title  Shall  Not  Arise  in 
the  Grantee  until  the  Specified  Purchase  Price 
Is  Paid,  has  been  held  enough  to  create  the 
lien.    Pugh  v.  Holt,  27  Miss.  461. 

2.  Blaisdell  v.  Smith,  3  111.  App.  150,  the 
words  appearing,  "  to  have  and  to  hold  on  pay- 
ment of  the  notes  hereinabove  stated,"  the  deed 
containing  a  description  of  the  purchase-money 
notes  and  otherwise  identifying  them. 

3.  The  Language  Need  Not  Be  Technical,  Opera- 
tive Legal  Language,  but  only  such  plain  lan- 
guage as  shows  the  intention  of  the  vendor  to 
realize  his  security  and  preserve  it  for  him. 
The  paramount  thing  is  to  show  an  effort  to 
burden  the  land.  See  3  Pomeroy's  Eq.  Jur.  (2d 
ed.),  §  1256. 

4.  Blaisdell  v.  Smith,  3  111.  App.  150. 

5.  Stanhope  v.  Dodge,  52  Md.  483. 

6.  "As  to  Whether  the  Mere  Recital  on  the 
Face  of  a  Deed  that  the  purchase  money  re- 
mains unpaid,  or  is  to  be  paid  at  some  future 
time,  or  in  some  particular  manner,  is  sufficient 
to  raise  a  lien,  there  appears  to  be  some  differ- 
ence of  opinion.  In  states  where  the  equitable 
lien  by  implication  is  recognized  the  circum- 
stance would  form  a  strong  fact  and  probably  be 
permitted  to  operate  as  notice ;  while  in  some 
instances  where  the  general  doctrine  of  liens 
by  implication  has  been  denied,  it  has  been  held 
that  an  intention  to  create  a  lien  was  to  be  in- 
ferred from  the  fact  that  a  statement  of  the 
unpaid  purchase  money  stood  in  the  title."  2 
Warvelle  on  Vendors  730. 

In  Hiester  v.  Green,  48  Pa.  St.  96,  86  Am. 
Dec.  569,  it  was  said  :  "  The  sum  of  the  au- 
thorities is  that,  though  equitable  liens  are  not 
favored  by  our  law,  yet  parties  may,  by  clear 
and  express  words  in  deeds  of  conveyance, 
create  liens  upon  land,  either  for  purchase 
money  or  for  performance  of  collateral  con- 
ditions, which  will  be  binding  between  them- 
selves and  their  privies.  *  *  *  Now,  in 
view  of  this  state  of  the  law  our  immediate 
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more  than  a  simple  caveat  that  the  purchase  money  is  unpaid,  but  do  not 
necessarily  evince  an  intention  of  the  vendor  to  have  created  a  lien  therefor. 
As  the  courts  in  the  United  States  lean  towards  a  restriction  of  all  implied 
liens  on  real  estate  or  of  other  secret  interests  militating  against  record  titles 
and  the  registry  system,1  a  needlessly  liberal  construction  will  not  be  extended 
to  the  language  from  which  a  lien  is  sought  to  be  reserved. 

b.  By  Separate  Instrument  —  intention. — The  express  lien  by  reserva- 
tion may  arise  not  only  in  the  general  conveyance  with  the  operative  words 
of  grant  and  defeasance,  but  may  also  be  reserved  in  a  separate  instrument  or 
other  writing  in  which  such  appropriate  language  shall  be  employed  as  will 
show  the  positive  intention  of  the  parties  that  the  land  which  has  passed  shall 
be  impressed  with  the  charge  for  the  unpaid  purchase  money.2 

Instances.  —  In  general,  such  an  instrument  must  specifically  describe  the 
property  sought  to  be  burdened,  and  a  note  reciting  the  purchase  price  of 
land  with  an  adequate  description  of  the  property  and  the  retention  of  the 
lien  thereon  until  full  payment  of  the  purchase  money  evidenced  by  the  note, 
has  frequently  been  held  sufficient.3    A  note  reciting  that  "  the  vendor's  lien 


question  is  whether  reciting  on  the  face  of  the 
title  that  the  purchase  money  remains  unpaid, 
and  is  to  be  paid  annually,  creates  such  a  lien. 
In  Neas's  Appeal,  31  Pa.  St.  293,  an  intention 
to  create  a  lien  was  inferred  from  the  fact  that 
the  purchase  money  stood  in  the  title.  But, 
according  to  all  the  antecedent  cases,  express 
words  were  necessary  to  establish  the  lien.  It 
never  before  was  treated  as  a  subject  for  legal 
implication,  and  it  is  manifestly  a  hazardous 
inference  to  make,  for  the  pecuniary  considera- 
tion, essential  to  all  bargains  and  sales,  is  gen- 
erally mentioned  on  the  face  of  the  deed,  and 
if  it  be  said  to  be  unpaid,  it  is  notice  of  that 
fact  to  a  subsequent  purchaser,  but  it  is  no 
notice  to  him  of  a  lien.  He  may  reasonably 
infer  that  the  vendor  trusted  the  personal  credit 
of  his  vendee  for  the  purchase  money,  or  took 
bonds  and  mortgages  or  other  security,  or  at  the 
least,  that  no  lien  was  intended  to  be  created 
by  the  deed  because  none  was  expressed.  These 
inferences  would  seem  quite  as  reasonable  as 
that  the  parties  meant  what  they  did  not  ex- 
press —  a  lien  for  the  unpaid  money."  See 
Willis  v.  Gay,  48  Tex.  464 ;  Ledford  v.  Smith, 
6  Bush  (Ky.)  129;  Washington  v.  Soria,  73 
Miss.  665. 

To  Be  Created  by  Subsequent  Agreement.  —  As 

stated,  the  trend  of  the  authorities  leans  toward 
denying  the  lien  where  there  is  a  simple  recital 
cf  the  fact  that  the  purchase  money  is  unpaid. 
There  must  be  some  further  expression  of  the 
intention  of  the  vendor  to  reserve  the  security 
of  the  lien,  and  to  remove  an  equally  reason- 
able inference  that  he  trusted  the  personal  credit 
of  the  vendee.  A  fortiori  the  lien  will  not  be 
allowed  where  it  appears  that  it  was  not  in- 
tended to  reserve  the  lien,  but  there  is  a  mere 
recital  of  the  fact  that  the  purchase  money  is 
unpaid,  and  it  appears  that  the  lien  was  to  be 
created  by  some  subsequent  agreement.  This 
will  not  be  sufficient  to  create  the  lien  as  against 
third  parties  with  notice  even  of  the  existence 
of  such  writing.    Schmidt  v.  Carter,  95  Ky.  1. 

Failure  to  Reserve  Lien  —  Mistake  of  Scrivener. 
—  Should  the  lien  be  not  reserved,  through  the 
mistake  and  omission  of  the  scrivener  in  draw- 
ing the  deed,  whereby  the  deed  is  silent  as  to 
any  reservation  of  the  lien,  such  omission  will 
be  corrected  by  a  court  of  equity,  but  not  to 
29  C.  oi  L.— 50, 


the  prejudice  of  a  lien  holder  whose  debt  was 
contracted  on  the  faith  of  vendee's  ownership 
of  the  property  conveyed  by  the  deed  of  record 
in  which  the  lien  is  not  reserved.  Lough  v. 
Michael,  37  W.  Va.  679. 

Right  of  Vendor  to  Insert  Lien.  —  In  a  con- 
tract for  the  sale  of  land  in  the  ordinary  form, 
in  which  the  vendor  agrees  to  make  a  deed 
with  covenants  of  warranty,  and  the  agree- 
ment is  silent  as  to  the  retention  of  the 
vendor's  lien  or  other  security,  it  is  held  that 
the  vendor  has  a  right  to  insert  in  the  deed  a 
clause  reserving  a  lien.  Findley  v.  Armstrong, 
23  W.  Va.  1 13. 

But  where  it  appears  the  vendor  intended  to 
rely  on  other  security,  this  canrfot  be  done. 
Warren  v.  Branch,  15  W.  Va.  21. 

1.  See  infra,  this  section,  Definition,  espe- 
cially the  notes. 

When  the  111  Consequences  of  Constructive  Liens 
are  Considered,  and  it  is  observed  how  the  legis- 
latures and  courts  have  labored  to  furnish 
record  notice  of  liens,  it  is  going  very  far  to 
say  that  parties  may,  even  by  their  agreement, 
create  a  valid  lien  ;  but  much  too  far  to  imply 
it  from  mere  notice  of  the  nonpayment  of  the 
purchase  money.  Hiester  v.  Green,  48  Pa.  St. 
96. 

2.  Intention  of  Parties. —  Robinson  v.  Woodson, 
33  Ark.  307  ;  Courtney  v.  Scott,  Litt.  Sel.  Cas. 
(Ky.)  457;  Pinch  v.  Anthony,  8  Allen  (Mass.) 
536 ;  Proctor  v.  Hart,  72  Miss.  288 ;  Hobson 
v.  Edwards,  57  Miss.  128;  Carr  v.  Thompson, 
67  Mo.  472 ;  Blackburn  v.  Tweedie,  60  Mo. 
505;  Osborne  v.  Royer,  1  Lea  (Tenn.)  217; 
Eskridge  v.  M'CIure,  2  Yerg.  (Tenn.)  84; 
Helm  v.  Weaver,  69  Tex.  143. 

3.  The  effect  given  by  the  courts  to  such  in- 
struments is  that  of  an  equitable  mortgage. 
Such  writings  do  not  embody  words  of  grant 
and  defeasance  which  are  usually  necessary  to 
constitute  a  mortgage,  but  they  evidence  an 
effort  and  intention  on  the  part  of  the  parties 
to  create  a  pledge  or  security  for  the  payment 
of  the  purchase  price,  and  hence  their  terms  do 
not  merely  imply  a  suggestion  of  fact,  but  a 
stipulation ;  a  statement,  but  also  an  obligation. 
Equity  favors  the  intention  and  will  aid  it  by 
p-iving  to  it  the  effect  of  a  mortgage.  Ober  v. 
Gallagher,  93  U.  S,  199. 
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is  hereby  reserved,"  is  a  sufficient  manifestation  of  the  vendor's  intention,1 
while,  on  the  other  hand,  the  recital  "  that  this  note  constitutes  a  lien,"  has 
been  held  not  sufficient  to  create  a  hen  or  to  invest  the  security  with  the  effect 
of  a  mortgage,  or  title  bond  or  lien  of  any  character.2 

When  Language  Inoperative  to  Create  Security  in  Legal  Form.  —  It  has  been  held, 
however,  by  eminent  authority  that  where  the  language  is  inoperative  to  create 
a  mortgage  or  security  in  legal  form  and  fails  of  sufficiency,  on  the  familiar 
principle  of  equity,  effect  will  be  given  to  the  intention  of  the  parties  and 
equity  will  treat  the  recital  as  a  lien  and  award  it  its  appropriate  enforcement.3 

Perhaps  the  Nearest  Approach  to  a  General  Rule  as  to  what  language  will  be  sufficient 
to  create  the  lien  would  be  to  draw  a  line  of  demarcation  between  such  language 
as  simply  asserts  that  the  lien  exists  and  language  which  shows  the  reso- 
lution, the  effort,  and  the  undertaking  of  the  parties  to  create  the  lien ;  in  the 


1.  Robinson  v.  Woodson,  33  Ark.  307. 

The  Purchaser  of  Land  with  the  Intervener's 
Money  and  the  inTtervenor  receiving  an  instru- 
ment certifying  that  the  money  was  used  in  the 
purchase  of  land,  and  giving  him  "  a  vendor's 
lien  on  the  land  just  bought,"  is  held  sufficient 
to  create  the  lien  under  such  agreement.  Ford 
v.  Ford,  22  Tex.  Civ.  App.  453. 

2.  Illustrations.  —  Waddell  v.  Carlock,  41 
Ark.  523. 

So  with  the  recital,  "  to  be  a  lien  on  the 
land  until  paid."  The  failure  of  these  re- 
citals to  raise  the  lien  is,  as  expressed  above, 
that  they  do  not  sufficiently  evince  an  intentional, 
unmistakable  effort  on  the  part  of  the  vendor 
to  reserve  a  lien.  The  statements  are  mere 
declarations,  not  undertakings.  There  must  be 
an  intent  to  fasten  the  land  with  the  charge, 
shown  by  apt  language. 

3.  Being  a  Doctrine  of  Equity  its  enforcement 
is  not  fixed  by  arbitrary  lines,  but  is  recorded 
with  contemporary  and  local  expediency.  Much 
will  depend  on  the  policy  of  the  particular 
jurisdiction  with  regard  to  the  recording  acts. 
As  to  this  see  Hall  v.  Hall,  50  Conn.  104; 
Matter  of  Howe,  1  Paige  (N.  Y.)  125;.  Lewis 
v.  Small,  71  Me.  552;  Brown  v.  Brown,  103 
Ind.  23;  Williams  v.  Rice.  60  Mich.  102;  Bell 
v.  Pelt,  51  Ark.  433;  Newlin  v.  McAfee,  64 
Ala.  357;  Muskingum  Bank  v.  Carpenter,  7 
Ohio  (pt.  i.)  21  ;  Lake  v.  Doud,  10  Ohio  415. 

Recital  in  Bond, —  In  the  sale  of  land  the 
vendee  delivered  his  bond  for  the  purchase 
money,  and  on  its  face,  just  below  the  seal,  it 
was  recited  that  the  land  involved  should  be 
liable  to  the  debt  until  the  purchase  money 
was  paid.  In  a  suit  by  the  assignee  of  the 
bond  it  was  held  that  the  bond  acquired  the 
effect  of  an  equitable  mortgage.  Eskridge  v. 
M'Clure,  2  Yerg.  (Tenn.)  84. 

Agreement  in  Writing. —  The  owner  of  land 
agreed  in  writing  to  pay  a  sum  of  money  when 
the  land  was  sold,  and  from  its  proceeds,  the 
language  used  being,  "  it  being  understood  and 
agreed  that  the  debt  was  a  charge  on  their  joint 
estate  "  in  the  land.  The  land  was  held  im- 
pressed with  a  charge  thereby.  Pinch  v.  An- 
thony, 8  Allen  (Mass.)  536. 

When  the  payee  of  a  nO/te  executes  a  bond 
for  a  deed  to  the  payor,  agreeing  to  execute  the 
deed  upon  the  payment  of  the  note,  an  assignee 
of  the  note  acquired  a  lien  on  ths  land.  Na- 
tional Bank  of  Commerce  v.  Lock,  17  Wash. 
528. 


Payment  Out  of  Litigation. —  Where  an  in- 
strument recited  that  the  maker  had  retained 
counsel  to  file  suit,  etc.,  for  certain  land,  and 
on  the  termination  of  the  litigation  would  pay 
the  counsel  out  of  the  land,  the  amount  being 
specified,  it  was  held  that  there  arose  an  equi- 
table mortgage  on  the  land.  Jackson  v.  Cars- 
well,  34  Ga.  279. 

Notes  for  Land. —  A  purchaser  of  land  made 
a  series  of  notes,  secured  by  sureties,  reciting 
that  they  were  given  for  the  land  involved, 
and  further  alleging :  "In  case  I  fail  to  pay 
said  notes  I  do  bind  myself,  my  heirs,  etc.,  to 
convey  to  said  sureties  the  aforesaid  land." 
When  the  maker  had  defaulted  in  paying  said 
notes  the  sureties  were  held  entitled  to  a  mort- 
gage on  the  land.  Courtney  v.  Scott,  Litt. 
Sel.  Cas.  (Ky.)  457. 

Lien  in  Notes  —  Renewal  Notes. —  Where  the 
vendor  took  the  vendee's  notes,  having  con- 
veyed by  deed  absolute,  and  in  the  notes  a 
lien  was  reserved  for  the  land,  it  was  held 
that  renewal  notes,  afterwards  given  contain- 
ing a  like  reservation  of  the  lien,  raised  an 
equitable  lien  on  the  land  enforceable  in  equity. 
Helm  v.  Weaver,  69  Tex.  143. 

Agreement  Conditioned  on  Sale  of  Land. —  The 
owner  of  land  agreed  to  pay  a  certain  sum  to 
the  tenant,  conditioned  that  if  the  land  be  sold 
for  the  purpose  of  raising  the  sum,  the  tenant 
would  surrender  his  possession,  and  in  the 
meantime  the  use  and  occupation  of  the  land 
was  to  offset  interest  on  his  debt.  It  was 
held  that  the  agreement  was  an  equitable  mort- 
gage and  impressed  the  land  with  its  lien. 
Blackburn  v.  Tweedie,  60  Mo.  505. 

Imperfect  or  Equitable  Mortgage. —  Though 
an  instrument  may  not  qualify  as  an  ordinary 
technical  mortgage  or  deed  of  trust,  it  may  be 
regarded  as  an  imperfect  or  equitable  mort- 
gage by  equity  looking  at  the  substance  and  not 
the  form  of  things.  See  Moore  v.  Lackey,  53 
Miss.  85  ;  Mitchell  v.  Wade,  39  Ark.  377.  See 
the  title  Equitable  Mortgages,  vol.  11,  p.  122. 

Exchange  of  Land  —  Renewal  Notes.  —  Where 
a  vendor,  having  a  lien  on  land  to  secure  cer- 
tain purchase-money  notes,  consents  to  an  ex- 
change of  the  land  for  another  piece,  and  in  re- 
turn takes  new  notes,  reciting  that  the  land  re- 
ceived by  the  vendee  is  bouiv!  for  their  pay- 
ment .  and  giving  a  proper  description  of  the 
land,  it  is  held  that  equity  will  raise  from  such 
a  basis  an  equitable  mortgage.  Smith  v.  Hiles- 
Carver  Co.,  107  Ala.  272. 
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former  case  the  lien  will  not  arise,  but  in  the  latter  equity  will  assist  the 
intention  of  the  parties. 

4.  Extent  of  Lien.  —  An  express  lien  reserved  may  exist  wherever  the 
parties  so  agree,  and  it  is  hence  recognized  in  every  state.'  United  States 
courts  award  it  the  appropriate  recognition  due  it  from  its  obtaining  in  the 
jurisdiction  of  the  state  where  the  land  lies,8  and  generally  consider  it  as  a 
mortgage,  and  have  recognized  it  to  the  extent  of  falling  within  the  provisions 
of  the  equitable  rule  which  authorizes  the  entry  of  a  personal  judgment  for 
dericiency  upon  the  foreclosure  of  a  mortgage  in  the  federal  courts.3  The 
incumbrance  created  by  the  lien  may  be  extended  not  only  to  the  land  but  to 
the  crops  growing  on  the  land,4  and  to  crops  not  at  the  time  in  esse  but 
to  be  grown.5 


1.  See  supra,  this  section,  i.  Definition,  and 
2.  b.  Reserved  Lien  Compared  with  Mortgage. 

2.  The  Supreme  Court  of  the  United  States, 
expressing  the  holdings  of  the  federal  system 
with  regard  to  the  vendor's  lien,  has  said  :  "  As 
said  in  Fisher  v.  Shropshire,  147  U.  S.  139, 
'  The  courts  of  the  United  States  enforce 
grantor's  and  vendor's  liens  if  in  harmony 
with  the  jurisprudence  of  the  states  in  which 
the  action  is  brought."  Slide,  etc.,  Gold  Mines 
V.  Seymour,  153  U.  S.  517. 

The  express  lien  by  reservation  will  therefore 
be  recognized  by  the  federal  courts  when  so 
recognized  in  the  states  in  which  the  action  is 
brought,  that  is  to  say,  constituting  the  judicial 
district  embodying  the  jurisdiction  of  the  par- 
ticular federal  tribunal.  King  v.  Young  Men's 
Assoc.,  1  Woods  (U.  S.)  389  ;  Kirk  v.  Williams, 
24  Fed.  Rep.  437  ;  White  v.  Ewing,  (C.  C.  A.) 
69  Fed.  Rep.  451  ;  Cordova  v.  Hood,  17  Wall. 
(U.  S.)  1  ;  Lewis  v.  Hawkins,  23  Wall.  (U.  S.) 
119;  Ober  v.  Gallagher,  93  U.  S.  199. 

3.  This  was  declared  in  the  decision  in 
White  v.  Ewing,  (C.  C.  A.)  69  Fed.  Rep.  451- 

4.  Crops. — Johnston  v.  Smith,  70  Ala.  108; 
Yates  v.  Smith,  11  111.  App.  459;  Smith  v. 
Hague,  25  Kan.  246;  Maynard  v.  Cocke,  71 
Miss.  493. 

Interest  Treated  as  Kent.  —  Where  the  lien  of 
the  vendor  was  reserved  in  the  deed,  the  in- 
terest on  the  note  given  for  the  purchase  money 
may  be  treated  as  rent  and  an  equitable  lien 
may  arise  on  the  growing  crops  on  the  land. 
Maynard  v.  Cocke,  71  Miss.  493. 

5.  See  Baxter  v.  Busk,  29  Vt.  465  ;  Darling 
v.  Robbins,  60  Vt.  347. 

Fixtures,  etc.  —  The  fixtures  on  land  charged 
with  an  express  lien  of  the  vendor  may  be  like- 
wise bound  if  the  circumstances  so  warrant. 
Thus  where  a  deed  conveyed  certain  land  on 
which  there  were  saw  mills,  etc.,  and  the 
grant  read,  to  convey  "  the  land,  with  all  mills, 
etc.,"  a  vendor's  lien  reserved  was  held  to  em- 
brace the  fixtures  as  well  as  the  land.  It  was 
shown  that  the  mill  site  was  long  used  as  such, 
and  it  was  the  custom  to  regard  all  machinery 
attached  to  the  building  as  a  part  of  the  land. 
B.emis  v.  First  Nat.  Bank,  63  Ark.  625. 

Notice  of  lien  on  Crop  ■ —  Deed  Unrecorded.  — 
It  is  held  that  where  the  vendor  in  the  deed 
reserves  a  lien  on  the  future  crops  to  be  raised 
on  the  land,  the  said  lien  being  for  the  payment 
of  the  purchase  money,  one  who  with  actual 
notice  of  such  reservation  takes  a  mortgage 
covering  one  of  the  crops  embraced  therein 
takes  subject  to  such  lien,  whether  the  deed 


containing  such  reservation  be  on  record  or 
not.     Martin  v.  Schichtl,  60  Ark.  595. 

Improvements.  —  The  general  rule  is  that  the 
improvements  placed  on  the  land  will  follow 
the  fate  of  the  land.  They  will  therefore  be 
subject  to  a  vendor's  lien  expressly  reserved. 
Gadsden  First  Nat.  Bank  v.  Thompson,  116 
Ala.  166;  Talieferro  v.  Barnett,  37  Ark.  511; 
Louisville  Bldg.  Assoc.  v.  Korb,  79  Ky.  190. 

Married  WomeD.  —  Even  before  the  modern 
married  women  acts  it  was  settled  that  cover- 
ture was  no  bar  to  the  enforcement  of  the 
express  lien  of  the  vendor.  Jackson  v.  Rut- 
ledge,  3  Lea  (Tenn.)  626,  31  Am.  Rep.  655  ; 
Carpenter  v.  Mitchell,  54  111.  126;  Weinberg  v. 
Rempe,  15  W.  Va.  829. 

Separate  or  General  Estate.  —  The  lien  re- 
served in  the  deed  to  a  married  woman  may  be 
enforced  by  a  sale  of  the  property,  whether  the 
portion  already  paid  was  her  separate  or  her 
general  estate.  Snodgrass  v.  Hyder,  95  Tenn. 
568. 

Betterment  on  Enforcing  Lien.  —  Where  a  lien 
was  reserved  in  a  deed  to  secure  payment  of  the 
purchase  money,  and  the  grantee  sold  a  strip  of 
the  land  to  a  railroad  company,  which  entered 
into  possession  and  put  a  valuable  car  barn  and 
woodshed  on  the  land,  it  was  held  in  an  action 
to  foreclose  the  lien  that  the  lien  was  en- 
forceable against  the  land,  but  damages  were  to 
be  awarded  for  betterments.  The  ordinary 
rule  is  that  improvements  put  on  the  land  be- 
come a  part  thereof  and  subject  to  a  lien 
thereon,  but  it  was  thought  inequitable  to  ap- 
ply this  rule  when  the  right  of  eminent  domain 
existed  and  the  company  might  have  gone  in 
and  condemned  the  land  in  ad  quod  damnum 
proceedings.  Gadsden  First  Nat.  Bank  v. 
Thompson,  116  Ala.  166. 

Assuming  Incumbrance  as  Purchase  Money.  — 
If  the  vendor  state  in  his  deed  that  the  land 
is  subject  to  an  indebtedness  of  his,  naming 
the  amount  and  the  person  to  whom  due,  and 
that  the  vendee  as  part  of  the  consideration 
has  assumed  the  payment  thereof,  an  express 
lien  will  be  thereby  created  on  the  land  in 
favor  of  the  creditor.  Sidwell  v.  Wheaton, 
114  111.  267. 

When  the  Vendor  Reserves  the  Lien  on  the  Land 
in  Favor  of  a  Third  Person  such  lien  is  enforce- 
able by  the  latter  as  between  him  and  the 
vendee  and  as  against  any  other  person  having 
notice  thereof.  Hurst  v.  Hurst,  76  S.  W. 
Rep.  325,  25  Ky.  L.  Rep.  714. 

So     where,    by    the    arrangement  between 
vendor  and  vendee,  the  vendee  gives  his  notes 
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5.  Waiver  of  Lien  —  a.  In  General.  —  Like  any  other  civil  right  the 
vendor  may  waive  the  express  lien  if  it  be  his  intention  to  part  with  such 
security  and  if  his  intention  be  clearly  disclosed  by  the  expressed  words  or  by 
acts  unmistakably  showing  such  intention.1  As  the  lien,  however,  is  the 
result  of  contract  it  will  require  something  equally  positive  to  operate  a 
waiver,  and  thus  it  is  different  essentially  from  the  lien  by  implication  on 
conveyance,  which  being  only  a  mere  right  in  equity  is  waived  or  extinguished 
by  many  acts  that  are  powerless  to  attack  the  lien  expressly  reserved.3  The 
courts  will  not  intend  waiver  where  the  vendor  has  expressly  reserved  his  lien, 
but  will  require  equally  express  conduct  on  his  part  to  deprive  him  of  its 
benefit  by  considering  it  waived.3 

b.  Bringing  Action  at  Law.  —  The  lien  is  not  waived  or  impaired  by 
proceedings  at  law,  the  recovery  of  judgment  therein  and  the  issue  of  exe- 
cution.4 The  notes  may  be  sued  upon  and  the  vendor  may  exhaust  his 
remedy  in  this  behalf  and  still  proceed  in  equity.5 

c.  Taking.  Independent  Security.  —  The  mere  taking  of  independent 
security  will  not  affect  the  reserved  lien  in  any  way.6    The  lien  being  already 


for  purchase  money  to  a  third  person,  a  lien 
may  be  retained  in  the  deed  in  favor  of  such 
third  person.  Mize  v.  Barnes,  78  Ky.  506 ; 
Heyderstadt  v.  Whalen,  54  Minn.  199. 

May  Secure  Collateral  Agreement.  —  Harvey  v. 
Kelly,  41  Miss.  490,  93  Am.  Dec.  267. 

Prevails  Against  Homestead.  —  Heyderstadt  v. 
Whalen,  54  Minn.  199;  Starkie  v.  Wainwright, 
9  Ohio  Dec.  436,  6  Ohio  N.  P.  32. 

Homestead  Liable  to  Purchaser  of  Lien 
existing  against  it.  Jones  v.  Male,  26  Tex.  Civ. 
App.  181. 

Effect  of  Lien  on  Wife's  Interest  in  Home- 
stead. —  Where  for  a  valuable  consideration  the 
lien  is  discharged,  see  Boles  v.  Walton,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  81. 

1.  Waiver  —  Intention. —  Cole  v.  Withers,  33 
Gratt.  (Va.)  186;  Frazier  v.  Hendren,  80  Va. 
265;  Warren  v.  Branch,  15  W.  Va.  21;  French 
v.  Dickey,  3  Tenn.  Ch.  302 ;  Byrns  v.  Wood- 
ward, 10  Lea  (Tenn.)  444. 

2.  See  supra,  this  title,  I.  10.  Waiver  of  Lien. 
As  stated,  unmistakable  conduct  of  the  vendor 

may  waive  the  reserved  lien  where  such  waiver 
is  the  logical  inference  from  the  deliberate  acts. 
A  case  of  the  kind  arose  in  Tennessee.  Where 
the  vendor  allowed  his  vendee's  administrator 
to  suggest  the  insolvency  of  the  vendee's  estate, 
and  was  a  witness  to  show  the  title  of  his 
vendee  in  the  insolvency  proceedings,  and  was 
a  bidder  at  the  sale  of  the  lot  under  a  decree, 
he  was  held  to  have  waived  his  reserved  lien. 
Butler  v.  Williams,  5  Heisk.  (Tenn.)  241. 

8.  3  Pomeroy's  Eq.  Jur.  1259. 

Surrender  of  Li  n  Not  Presumed  Easily.  — 
On  the  question  of  the  waiver  of  the  reserved 
lien  the  courts  have  laid  down  the  rule  that  only 
the  clearest  testimony  will  be  sufficient  to  waive 
what  the  vendor  has  taken  the  clearest  method 
to  reserve.  "  So  long  as  the  debt  exists,"  said 
the  Court  of  Appeals  of  Virginia,  in  Coles  v. 
Withers,  33  Gratt.  (Va.)  186,  "the  courts  will 
never  presume  that  the  chief  security  taken  for 
its  payment  has  been  surrendered  without  sat- 
isfaction, unless  upon  the  clearest  and  most  con- 
vincing testimony." 

Only  What  Will  Defeat  a  Fortfjaire  — The 
view  has  even  been  extended  to  the  extremity  of 
holding  that  a  lien  reserved  cannot  be  waived 


or  defeated  by  anything  short  of  what  would 
be  regarded  as  sufficient  to  defeat  or  extinguish 
the  security  of  a  mortgage.  Hines  v.  Perkins, 
2  Heisk.  (Tenn.)  395. 

Waiver  in  Nature  of  Estoppel.  —  A  waiver  may 
arise  by  the  estoppel  of  the  vendor  to  assert  his 
lien,  just  as  an  estoppel  may  arise  to  prevent 
him  from  asserting  other  vested  rights.  As  to 
estoppel  of  this  kind  where  the  vendor  has  in- 
duced another  to  deal  with  the  property  as  though 
it  were  unencumbered,  see  Young  v.  Austin,  100 
111.  App.  248. 

4.  The  implied  lien  is  not  waived  by  such 
procedure.  See  supra,  this  title,  L  10.  Waiver 
of  Lien. 

And  what  is  true  of  the  implied  lien  is  true 
a  fortiori  of  the  express  reserved  lien.  Carter 
County  Ct.  v.  Butler,  81  Ky.  597;  Exchange, 
etc.,  Bank  v.  Bradley,  15  Lea  (Tenn.;  279; 
Dowdy  v.  Blake,  50  Ark.  205,  7  Am.  St.  Rep. 


5,  Byrns 


Woodward,    10    Lea  (Tenn.) 


Both  Remedies  —  Alternative.  —  Where  the 
vendor  seeks  to  enforce  his  reserved  lien  it  has 
been  held  in  Virginia  that  the  complainant 
vendor  is  entitled  to  a  personal  decree  for  the 
amount  of  the  debt  and  also  a  decree  for  the 
sale  of  land  if  the  personal  decree  be  not  satis- 
fied. Fayette  Land  Co.  v.  Louisville,  etc.,  R. 
Co.,  93  Va.  274. 

Judgment  Having  Been  Obtained  for  the 
amount  of  the  debt  does  not  preclude  the 
vendors  from  going  into  equity.  Fayette  Land 
Co.  v.  Louisville,  etc.,  R.  Co.,  93  Va.  274. 

As  to  whether  a  person  claiming  title  under 
attachment  proceedings  had  in  a  suit  by  a  vendor 
with  lien  reserved  for  the  purchase  money,  can 
claim  any  derivative  advantage  from  the  vendor 
by  reason  of  his  having  his  lien,  see  Meyer  v. 
Paxton,  4  Tex.  Civ.  App.  29. 

6.  Independent  Security.  —  Nixon  v.  Knollen- 
berg,  92  Mo.  App.  20  ;  Price  v.  Lauve,  49  Tex. 
74- 

The  land  is  deemed  the  most  appropriate  and 
the  primary  fund  to  be  held  as  security  for  a 
debt  which  is  the  consideration  of  its  own  trans- 
fer. When  the  parties  have  gone  further  and 
expressly  contracted  that  this  security  shall  be; 
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reserved  as  a  matter  of  record  there  is  no  case  for  the  application  of  any 
implied  waiver,  and  the  vendor  has  seen  fit  to  provide  himself  with  additional 
security  and  yet  refuses  to  part  with  the  security  he  already  holds.1 

6.  Priority.  — The  express  lien  being  reserved  in  the  deed  is  a  part  thereof, 
and  being  spread  upon  the  record  is  notice  to  the  world  equally  as  the  deed 
itself.2  Constructive  notice  attaches  in  its  favor  equally  as  in  favor  of  a  duly 
executed  mortgage  or  deed  of  trust,3  and  binds  all  persons,  purchasers  and 
incumbrancers  thereafter,  as  well  as  the  vendee,  his  heirs,  representatives,  and 
assignees.4  The  lien  is  preferred  to  a  subsequent  mortgage  placed  upon  the 
property  and  binds  the  land  in  the  condition  in  which  the  grantee  took  it,  and 
all  improvements  and  structures  afterwards  placed  thereon  become  included 
in  the  lien.5    The  lien  is  also  superior  to  mechanics'  liens  subsequently  placed 


held,  it  does  not  depend  on  mere  implication, 
and  implication  will  not  therefore  take  it  away. 
Carr  v.  Thompson,  67  Mo.  472 ;  Woodward  v. 
Echols,  58  Ala.  665  ;  Johnson  v.  Townsend,  77 
Tex.  639. 

1.  Carpenter  v.  Mitchell,  54  111.  126;  Dunlap 
v.  Shanklin,  10  W.  Va.  662;  McCaslin  v.  State, 
44  Ind.  151;  Strickland  v.  Summervaie,  55  Mo. 
164. 

The  Lien  Is  Not  Affected  by  Taking  a  Trust 
Deed,  _  Nixon  v.  Knollenberg,  92  Mo.  App.  20; 
Price  v.  Lauve,  49  Tex.  74  ;  Magruder  v.  Peter, 
11  Gill  &  J.  (Md.)  217;  Schwarz  v.  Stein,  29 
Md.  112;  Hurley  v.  Hollyday,  35  Md.  469; 
Lewis  v.  Pusey,  8  Bush  (Ky.)  615;  Knisely  v. 
Williams,  3  Gratt.  (Va.)  253,  46  Am.  Dec.  193  ; 
Ludington  v.  Gabbert,  5  W.  Va.  330. 

The  general  rule  is  that  where  the  lien  is  ex- 
pressly reserved,  and  a  mortgage  or  trust  deed 
is  given  to  secure  the  payment  of  the  purchase 
money,  the  lien  survives  the  taking  of  the  docu- 
mentary security.  Nixon  v.  Knollenberg,  92 
Mo.  App.  20. 

Notes  for  Purchase  Money  Indorsed.  — "  We 
cannot  hold  that  the  expressed  agreement  of  the 
parties  can  be  defeated  by  the  implication  that 
it  was  intended  to  be  waived,  simply  because 
there  is  a  surety  on  the  notes."  Carpenter  v. 
Mitchell,  54  111.  126. 

Notes  of  Subvendee  Substituted  for  Those  of 
Vendee.  —  There  is  no  waiver  thereby,  and  if  a 
vendor  sell  the  land  and  both  he  and  his  vendee 
join  in  notes  for  the  remainder  of  the  purchase 
money  to  the  original  vendor,  the  presumption 
is  entertained  that  the  second  vendee  joins  as 
principal  and  not  as  surety.  The  acceptance  of 
such  notes  by  the  original  vendor  is  no  waiver. 
Hines  v.  Perkins,  2  Heisk.  (Tenn.)  395  ;  Mul- 
herrin  v.  Hill,  5  Heisk.  (Tenn.)  58 ;  Kausler 
v.  Ford,  47  Miss.  289. 

2.  Priority  —  Notice.  —  Webster  v.  Mann,  52 
Tex.  416;  Armentrout  v.  Gibbons,  30  Gratt. 
(Va.)  632. 

3.  The  lien  being  reserved  in  the  very  first 
link  of  the  vendee's  chain  of  title,  it  affords  the 
same  notice  to  purchasers  from  the  vendor  as 
they  would  receive  from  a  duly  executed  mort- 
gage or  trust  deed,  and  all  persons  so  purchas- 
ing are  thereby  notified  that  a  lien  has  been 
conceded,  not  only  to  the  vendor  but  to  his 
assigns.  Stratton  v.  Gold,  40  Miss.  778  ;  Hall 
v.  Mobile,  etc.,  R.  Co.,  58  Ala.  10;  Webster  v. 
Mann,  52  Tex.  416;  Dingley  v.  Ventura  Bank, 
57  Cal.  467;  Carpenter  v.  Mitchell,  54  111.  126; 
Sidwell  v.  Wheaton,  114  111.  267;  Moore  v, 
Lackey,  53  Miss.  85;  Eichelberger  v.  Gitt,  104 


Pa.  St.  64;  Peters. v.  Clements,  46  Tex.  114; 
Talieferro  v.  Barnett,  37  Ark.  511;  Patton  v. 
Hoge,  22  Gratt.  (Va.)  443. 

4.  This  Follows  as  a  Corollary  to  the  rule  that 
the  express  lien  is  regarded  in  the  light  of  a 
mortgage.  Hall  v.  Mobile,  etc.,  R.  Co.,  58  Ala. 
10;  Talieferro  v.  Barnett,  37  Ark.  511  ;  Dingley 
-j.  Ventura  Bank,  57  Cal.  467 ;  Carpenter  v. 
Mitchell,  54  111.  126;  Sidwell  v.  Wheaton,  114 
111.  267;  Stratton  v.  Gold,  40  Miss.  778;  Moore 
v.  Lackey,  53  Miss.  85  ;  Eichelberger  v.  Gitt, 
104  Pa.  St.  64;  Peters  v.  Clements,  46  Tex. 
114;  Webster  v.  Mann,  52  Tex.  416;  Patton  v. 
Hoge,  22  Gratt.  (Va.)  443. 

Asserted  Against  Subsequent  Purchaser  unless 
Estopped.  —  The  reserved  lien  can  be  asserted 
against  a  subsequent  purchaser  of  a  part  of  the 
land  and  the  vendor  is  not  estopped  when  the 
proof  shows  that  nothing  was  said  intimating 
that  the  lien  would  be  released.  Queen  City 
Jockey  Club  v.  Hahn,  (Ky.  1899)  53  S.  W.  Rep. 
22.  * 

Against  Subsequent  Deed.  —  The  lien  prevails 
against  the  real  estate  paramount  to  a  claim  of 
another  party  under  a  deed  for  the  amount  of 
the  part  of  the  purchase  price.  Forsythe  v. 
Brandenburg,  154  Ind.  588. 

Where  the  lien  is  reserved  and  a  part  of  the 
consideration  was  a  note,  the  interest  of  which 
was  payable  for  the  use  of  a  certain  person 
during  life,  a  subsequent  purchaser  is  bound 
equally  with  the  first.  Malone  Lebus,  77  S. 
W.  Rep.  180,  25  Ky.  L.  Rep.  1146. 

5,  As  Against  Subsequent  Mortgage.  —  The  lien 
enjoys  the  force  and  effect  of  a  mortgage.  See 
supra,  this  section,  2.  b.  Reserved  Lien  Com- 
pared with  Mortgage.  It  will  therefore  enjoy 
priority  of  time  and  priority  of  right.  It  will 
be  a  pledge  of  the  property  until  the  purchase 
money  is  paid  prior  to  the  subsequent  incum- 
brances which  the  vendee  may  place  on  the 
property.  The  lien  stands  in  the  title,  and 
therefore  impairs  every  conveyance  from  the 
vendee.  In  accordance  with  the  familiar  rule 
all  improvements  placed  on  the  land  follow  the 
fate  of  the  land.  Louisville  Bldg.  Assoc.  v. 
Korb,  79  Ky.  190;  Strauss's  Appeal,  49  Pa.  St. 
353;  Bemis  v.  First  Nat.  Bank,  63  Ark.  625; 
Gadsden  First  Nat.  Bank  v.  Thompson,  116 
Ala.  166. 

Prior  Judgment.  —  The  lien  will  have  prece- 
dence over  a  prior  judgment  against  the  vendee. 
Parsons  v.  Hoyt,  24  Iowa  154.  See  Wells  v. 
Heddenberg,  11  Tex.  Civ.  App.  3. 

Lien  Superior  to  Vendee's  Mortgage.  —  Davis  v, 
Jones,  123  Ala.  647. 
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upon  the  land.1  But  the  lien  will  be  subject  to  the  mechanic's  lien  of  a  vendor 
in  an  executory  contract  who  directly,  though  in  conjunction  with  the  vendee, 
contracts  for  those  improvements  for  which  the  mechanic's  lien  is  sought  to 
be  enforced.2  The  lien  also  will  be  superior  to  the  rights  of  subsequent 
creditors  of  the  vendee  or  of  purchasers  at  an  execution  sale  who  are  post- 
poned to  the  equity  of  the  vendor  and  take  the  land  cum  onere.3 

7.  Assignment.  —  It  Is  Established  by  the  Great  Weight  of  Authority  that  the  express 
lien  by  reservation,  being  a  tangible  thing,  the  result  of  stipulation,  and  not 
dependent  upon  the  judgment  of  a  court,  is  susceptible  of  transfer  and  assign- 
ment 4  and  passes  after  the  fashion  of  the  familiar  assignment  of  the  debt, 
with  the  assignment  of  the  purchase-money  claim  or  the  instrument  by  which 
the  same  is  evidenced.5    The  assignee  may  enforce  the  lien  when  he  becomes 


1.  Mechanic's  Liens. —  West  v.  Reeves,  53 
Neb.  472 ;  Mutual  Aid  Bldg.,  etc.,  Co.  v.  Gashe, 
56  Ohio  St.  273  ;  Cochran  v.  Wimberly,  44 
Miss.  503  ;  Hickok  v.  Greenwood,  94  111.  266 ; 
Kuschel  V.  Hunter,  (Cal.  1897)  50  Pac.  Rep. 
397- 

a.  Whenever  a  relation  of  privity  is  thus 
established,  bringing  home  to  the  vendor  the 
responsibility  for  the  improvements,  the  vendor 
will  be  regarded  sufficiently  the  owner,  or  privy 
thereto,  to  be  affected  by  the  lien.  Henderson 
v.  Connelly,  123  111.  98;  Sheehy  v.  Fulton,  38 
Neb.  691. 

But  where  the  interest  of  the  vendor  in  an 
executory  contract  of  sale  of  lands  is  not 
subject  to  the  liens  contracted  by  the  vendee  in 
constructing  buildings  on  the  premises,  a  mort- 
gage for  the  purchase  money  subsequently  taken 
back  at  the  time  the  premises  are  conveyed  to 
the  vendee  is  entitled  to  precedence  over  the 
liens.    Moody  v.  Tschabold,  52  Minn.  51. 

3.  Execution  Sale.  —  Where  the  lien  is  ex- 
pressly reserved  in  the  deed,  and  the  property 
IS  sold  at  an  execution  sale,  the  sale  should  be 
made  as  of  property  subject  to  the  lien.  In 
oilier  words,  the  lien  will  not  be  dislodged  by 
the  sale  under  execution.  Thompson  v.  Heff- 
ner,  11  Bush  (Ky.)  353.  But  see  the  rule  in 
Pennsylvania  as  to  sale  under  execution  and 
status  of  the  lien.  Strauss's  Appeal,  49  Pa.  St. 
353- 

Where  the  Vendor  Forecloses  His  Lien  after  ne- 
gotiating some  of  the  purchase-money  notes 
which  have  passed  into  the  hands  of  parties 
unknown,  the  purchaser  at  the  foreclosure  sale 
receives  the  land  subject  to  the  equities  of  the 
unknown  parties.  Green  v.  Jarvis,  (Tenn.  Ch. 
1897)  42  S.  W.  Rep.  165. 

Purchasers  under  General  Assignment  for  Bene- 
fit of  Creditors,  —  Where  the  vendor  conveys  the 
land,  reserving  the  lien,  and  the  vendee,  without 
placing  the  deed  on  record,  made  a  general 
assignment  for  the  benefit  of  his  creditors  to  the 
trustee,  who  advertised  the  property  for  sale 
under  the  trust  deed,  described  as  conveyed  by 
such  vendor  by  deed  of  a  certain  date  reserving 
the  lien,  it  was  held  that  such  vendor  was 
entitled  to  enforce  the  lien  against  such  pur- 
chasers.   Lanhart  v.  Zents,  50  W.  Va.  86. 

4.  Iisn  Assignable.  —  Alabama.  —  Conners  v. 
Banks,  18  Ala.  42. 

Arkansas.  —  Campbell  v.  Rankin,  28  Ark. 
401;  McConnell  v.  Beattie,  34  Ark.  113;  Talie- 
ferro  v.  Barnett,  37  Ark.  511  ;  Morris  v.  Ham, 
47  Ark.  293  ;  Dowdy  v.  Blake,  50  Ark.  205,  7 


Am.  St.  Rep.  88 ;  Robinson  v.  Woodson,  33  Ark. 
307  ;  Pullen  v.  Ward,  60  Ark.  90. 

California.  —  Sparks  v.  Hess,  15  Cal.  194; 
Dingley  v.  Ventura  Bank,  57  Cal.  467;  Avery  v. 
Clark,  87  Cal.  619,  22  Am.  St.  Rep.  272. 

Illinois.  —  Carpenter  v.  Mitchell,  54  111.  126; 
Markoe  v.  Andras,  67  111.  34 ;  Wright  v.  Trout- 
man,  81  111.  374;  Blaisdell  v.  Smith,  3  111.  App. 
150;  Gordon  v.  Johnson,  186  111.  18. 

Iowa.  —  Bills  v.  Mason,  42  Iowa  329. 

Kansas.  —  Smith  v.  Rowland,  13  Kan.  245. 

Kentucky.  —  Duncan  v.  Louisville,  13  Bush 
(Ky.)  378,  26  Am.  Rep.  201  ;  Summers  v.  Kil- 
gus,  14  Bush  (Ky.)  449. 

Maryland.  —  Stanhope  v.  Dodge,  52  Md.  483. 

Mississippi.  —  Stratton  v.  Gold,  40  Miss.  778  ; 
Pitts  v.  Parker,  44  Miss.  247  ;  Kausler  v.  Ford, 
47  Miss.  289  ;  Wilkins  v.  Humphreys,  23  Miss. 
311;  Davis  v.  Hamilton,  50  Miss.  213;  Moore 
v.  Lackey,  53  Miss.  85  ;  Hobson  v.  Edwards,  57 
Miss.  128;  Proctor  v.  Hart,  72  Miss.  288. 

Missouri.  —  Adams  v.  Cowherd,  30  Mo.  459. 

Tennessee.  —  Osborne  v.  Royer,  1  Lea 
(Tenn.)  217. 

Texas.  —  Spencer  v.  Jones,  92  Tex.  516; 
Webster  v.  Mann,  52  Tex.  416;  Elmendorf  v. 
Beirne,  4  Tex.  Civ.  App.  188. 

This  Express  Lien,  Unlike  the  Implied  Lien, 
is  not  considered  personal  to  the  vendor.  Being 
treated  as  a  mortgage,  it  is  regarded  as  an 
appanage  of  the  debt,  and  follows  its  career. 
Gordon  v.  Johnson,  186  111.  18;  Mulky  v.  Kar- 
sell,  31  Ind.  App.  595  ;  Elmendorf  v.  Beirne,  4 
Tex.  Civ.  App.  188;  Fogle  v.  Beck,  106  111.  App. 
420  ;  Stanhope  v.  Dodge,  52  Md.  483  ;  Lewis  v. 
Shearer,  189  111.  184;  Douglass  v.  Hlount,  (Tex. 
Civ.  App.  1901)  62  S.  W.  Rep.  429;  Ellis  v. 
Hannay,  (Tex.  Civ.  App.  1901)  64  S.  W.  Rep. 
684  ;  Brandenburg  v.  Norwood,  (Tex.  Civ.  App. 
1901)  66  S.  W.  Rep.  587. 

5.  Assignment  of  Note.  —  The  note  and  the 
lien  stand  in  the  same  relation.  They  are  as  in- 
separable as  the  note  and  mortgage.  As  in  the 
latter  case,  the  note  is  the  principal  and  essen- 
tial thing  and  the  lien  the  accessory  and  inci- 
dent. The  lien  passes  with  the  transfer  of  the 
note  and  expires  when  it  is  paid.  The  lien  is 
in  effect  a  mortgage,  and  like  it  passes  to  the 
assignee  of  the  note,  it  being  negotiable  and 
freed  from  any  defense  the  maker  had  against 
it  in  the  hands  of  the  vendor.  Pullen  v.  Ward, 
60  Ark.  90. 

Transferee  of  Note  Has  Right,  to  Foreclose  the 
lien  and  sell  the  land  to  satisfy  it.  Elmendorf 
v.  Beirne,  4  Tex.  Civ.  App.  188. 
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possessed  of  the  right  of  the  debt,  to  which  the  lien  is  treated  as  incidental.1 
Series  of  Notes.  —  If  the  purchase  money  be  divided  into  a  series  of  purchase- 
money  notes,  an  assignment  of  a  part  of  them  operates  an  assignment  of  the 
lien  pro  tanto* 

Priority  —  Conflict  of  Authority.  -*-  As  to  the  question  of  priority  as  between 
the  assignor  and  the  assignee  when  the  assignor  has  parted  with  and  assigned 
certain  notes  evidencing  a  part  of  the  purchase-money  debt,  and  further  as  to 
the  question  of  priority  between  successive  assignees,  the  authorities  are  not 
agreed.  In  several  jurisdictions,  the  assignee  of  one  of  such  notes  is  held  to 
have  priority  of  satisfaction  over  the  assignor  or  over  subsequent  assignees 
holding  other  notes.3  In  other  jurisdictions  priority  depends  upon  the  time 
at  which  the  notes  mature.4  In  still  other  jurisdictions  the  notes  are  placed 
upon  equality  without  reference  to  the  time  of  their  assignment  or  maturity 
unless  the  parties  have  plainly  manifested  an  intention  to  create  a  preference.5 

8.  Subrogation.  —  Incidental  to  the  doctrine  of  assignment  applicable  to 
the  nature  of  the  vendor's  lien  where  expressly  reserved,  and  because  of  the 
practical  identity  of  the  vendor's  lien  by  reservation  in  the  deed  with  the 
purchase-money  mortgage  given  back  by  the  vendee,  there  is  no  question 
about  subrogation  applying  to  the  express  lien.6  The  doctrine  will  be  applied 
where  the  equities  demand.  The  co-purchaser  of  an  estate  bound  by  a  joint 
lien,  who  has  been,  called  upon  to  discharge  the  same  and  pays  more  than  his 


Assignment  by  Deed.  —  A  vendor  executed  a 
deed,  expressly  reserving  a  lien,  and  afterwards 
executed  a  second  deed  to  the  same  vendee, 
acknowledging  payment  of  the  purchase  price 
when  in  fact  it  was  not  paid.  It  was  held  that 
the  lien  in  the  first  deed  was  a  contract  lien 
like  a  mortgage  which  was  conveyed  to  the 
vendee  by  the  execution  of  the  second  deed,  and 
that  under  the  second  deed  the  vendor  had 
the  same  implied  lien  as  if  the  first  had  not 
been  made.    Robinson  v.  Woodson,  33  Ark.  307. 

Assignment  of  Agreement.  —  Wilkins 
Humphreys,  23  Miss.  311;  Pitts  v.  Parker,  44 
Miss.  247 ;  Adams  v.  Cowherd,  30  Mo.  459 ; 
Sparks  v.  Hess,  15  Cal.  194;  McConnell  v. 
Beattie,  34  Ark.  113.  In  these  cases  an  agree- 
ment for  a  lien  creating  an  equitable  mortgage 
or  a  title  bond  was  given  the  effect  of  a  mort- 
gage to  secure  the  purchase  money,  and  when 
the  vendor  assigns  the  debt  the  assignee  be- 
comes entitled  to  the  security. 

In  Moran  v.  Wheeler,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  297,  the  court  held  that  an  as- 
signment of  a  note  reciting  a  vendor's  lien 
operates  as  an  equitable  assignment  of  the  lien, 
and  is  therefore  an  "  instrument  in  writing  con- 
cerning land  "  within  the  meaning  of  the  reg- 
istry laws,  requiring  such  instruments  to  be 
recorded  in  order  to  charge  subsequent  pur- 
chasers with  constructive  notice. 

1.  Chitwood  v.  Trimble,  2  Baxt.  (Tenn.)  78  ; 
Pullen  v.  Ward,  60  Ark.  90. 

2.  Series  of  Purchase-money  Notes.  —  McCHntic 
v.  Wise,  25  Gratt.  (Va.)  448,  18  Am.  Rep.  694; 
Griggsby  v.  Hair,  25  Ala.  327  ;  Menken  v.  Tay- 
lor, 4  Lea  (Tenn.)  445.  The  lien  will  be  as- 
signed so  far  as  is  necessary  to  protect  the  debt. 

Assignment  of  Part  —  Assignment,  of  Lien  Pro 
Tanto. —  The  assignee  of  the  vendor's  note  is 
bound  by  the  previous  act  in  releasing  a  parcel 
of  the  land  on  its  conveyance  by  the  vendee 
whereby  the  lien  on  the  parcels  previously  con- 
veyed by  the  vendor  is  proportionately  reduced. 
Lattimore  v.  Provine,  29  Tex.  Civ.  App.  in. 


Assignee  After  Maturity,  —  The  assignee  of 
such  purchase-money  note  is  open  to  the  equi- 
ties. Lattimore  v.  Provine,  29  Tex.  Civ.  App. 
in. 

Assignee  Entitled  as  of  Course.  —  The  assignee 
of  notes  for  the  purchase  money  is  entitled  as 
of' course  to  the  lien,  just  as  the  assignee  of  a 
note  secured  by  mortgage  is  entitled  to  its 
benefit.    Fogle  v.  Beck,  106  111.  App.  420. 

A  General  Assignment  of  the  evidence  of  the 
debt  carries  with  it  the  lien.  Mulky  v.  Karsel!, 
31  Ind.  App.  595. 

3.  Priorities. —  Griggsby  v.  Hair,  25  Ala.  327 ; 
Preston  v.  Ellington,  74  Ala.  133;  Forwood  v. 
Dehoney,  5  Bush  (Ky.)  174. 

4.  U.  S.  Bank  v.  Covert,  13  Ohio  240;  State 
Bank  v.  Tweedy,  8  Blackf.  (Ind.)  447;  Stanley 
v.  Beatty,  4  Ind.  134;  Wright  v.  Parker,  2  Aik. 
(Vt.)  212;  Wood  v.  Trask,  7  Wis.  566,  76  Am. 
Dec.  230;  Lyman  v.  Smith,  21  Wis.  674. 

Presumption  of  Date  of  Assignment.  —  Where 
the  deed  of  assignment  of  the  notes  for  the 
purchase  money  of  land  for  which  a  vendor's 
lien  was  reserved  was  not  shown  on  the  ques- 
tion of  the  priority  of  liens,  the  presumption 
would  be  that  the  assignment  was  made  on  the 
date  of  the  notes.  Maas  v.  Tacquard,  (Tex. 
Civ.  App.  1903)  75  S.  W.  Rep.  350. 

5.  Moore  v.  Ware,  38  Me.  496 ;  Cooper  v. 
Ulmann,  Walk.  (Mich.)  251  ;  Davidson  v.  Allen. 
36  Miss.  419;  Stevenson  v.  Black,  1  N.  J.  Eq. 
338;  Page  v.  Pierce,  26  N.  H.  317;  Donley  v. 
Hays,  17  S.  &  R.  (Pa.)  400;  Salmon  v.  Downs, 
55  Tex.  243  ;  Wooters  v.  Hollingsworth,  58  Tex. 
371- 

6.  Subrogation  is  kindred  to  assignment  and 
follows  as  an  incident.  Herein  the  express  lien 
again  differs  from  the  implied  lien.  See  supra. 
this  title,  I.  7.  c.  Subrogation. 

Considered  in  the  light  of  its  relation  to  sub- 
rogation, the  vendor's  express  lien  and  the  pur- 
chase-money mortgage  given  back  on  the  sale 
are  practically  indistinguishable.  Dowdy  v. 
Blake,  50  Ark.  205,  7  Am.  St.  Rep.  88. 
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due  proportion,  can  invoke  the  doctrine  of  subrogation,  and  be  placed  in  the 
shoes  of  the  creditor  whom  he  has  paid,  as  to  the  excess  of  the  amount  appor- 
tionable  to  him.1  A  surety  on  a  note  given  for  the  purchase  money,  who 
pays  the  note,  will  be  subrogated  to  the  vendor's  lien  3  unless  the  rights  of 
the  vendor  would  be  impaired  thereby;  but  the  surety  must  have  paid  the 
whole  debt  before  he  can  be  subrogated  to  the  rights  of  the  satisfied  party.3 
9.  Enforcement  —  a.  In  General.  —  The  vendor's  lien  by  reservation  being 
analogous  to  a  mortgage,  its  enforcement  is  similar  to  the  foreclosure  of  such 
security.4  It  does  not  seem  to  be  necessary  that  the  vendor  should  have 
proceeded  against  the  personal  estate  in  the  first  instance  and  exhaust  his 
remedy,  as  has  been  decided  is  required  in  the  enforcement  of  the  vendor's 
lien  by  implication  on  conveyance,5  but  the  vendor  may  proceed  to  enforce 
his  express  lien  by  proceeding  concurrently  by  an  action  at  law  on  the  pur- 
chase money  notes  and  by  bill  in  equity.0    Should  the  land  be  sold  in  the 


1.  Owen  v.  McGehee,  61  Ala.  440;  Acker- 
man's  Appeal,  3  06  Pa.  St.  i  ;  Simpson  v. 
Gardiner,  97  111.  237 ;  Williams  f .  Perry,  20  Ind. 
437- 

Each  Partner  or  Co-purchaser  Is  Held  a  Surety 
for  the  Other  or  Others  to  the  extent  of  the  debt 
to  be  paid  by  them,  when  there  is  no  express 
agreement  and  the  land  is  shared  equally. 
Deitzler  v.  Mishler,  37  Pa.  St.  82;  McGee  v. 
Russell,  49  Ark.  104;  Chipman  v.  Morrill,  20 
Cal.  130;  Owen  v.  McGehee,  61  Ala.  440;  Len- 
nox v.  Sanders,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  1076. 

2.  Grubbs  v.  Wysors,  32  Gratt.  (Va.)  127. 

3.  McConnell  v.  Beattie,  34  Ark.  113  ;  Menken 
v  Taylor,  4  Lea  (Tenn.)  445. 

Owner  of  Land  Paying  Off  Charge  of  Vendor's 
Lien.  —  Subrogation  will  be  had  to  the  vendor's 
lien  when  the  owner  of  land  finds  it  bound  by 
a  vendor's  lien  for  purchase  money  due  his 
grantor,  and  in  order  to  protect  himself  pays 
off  the  lien.  He  will  be  subrogated  to  the  rights 
o:  the  lien  holder.  Fulkerson  v.  Taylor,  100 
Va.  426. 

Extent  of  Subrogation  —  Execution   Sale.  — 

It  may  be  that  a  purchaser  at  an  execution  sale 
cannot  become  subrogated  to  the  vendor's  rights 
as  to  all  the  land  covered  by  the  contract  upon 
his  payment  of  the  amount  due  the  vendor 
under  the  land  contract.  Larson  v.  Oisefas, 
118  Wis.  368. 

Purchaser  at  Executor's  Sale.  —  A  purchaser 
at  the  sale  of  the  executor  was  in  this  case 
subrogated  to  certain  rights  of  the  testator's 
children.    Hunter  v.  Hunter,  63  S.  Car.  78. 

Cross-reference. —  See  generally  the  title  Sub- 
rogation, vol.  27,  p.  199. 

4.  Enforcement  of  Lien.  —  Wells  v.  Francis,  7 
Colo.  396;  Moore  v.  Green,  90  Va.  181  ;  Wash- 
ington v.  Soria,  73  Miss.  665  ;  King  v.  Young 
Men's  Assoc.,  1  Woods  (U.  S.)  386. 

5.  See  supra,  this  title,  I.  8.  Enforcement  of 
Lien. 

Vendor  Entitled  to  Injunction.  —  It  has  been 
held  that  a  vendor  who  has  a  lien  is  entitled  to 
the  equitable  relief  of  injunction  to  prevent  a 
purchaser  from  cutting  timber.  May  v.  Wil- 
liams, 109  Ky.  682. 

6.  Micou  v.  Ashurst,  55  Ala.  607;  Palmer  v. 
Harris,  100  111.  276. 

Decree  in  Personam  and  in  Rem. —  In  accord 
with  the  vendor's  right  to  proceed  concurrently 
at  law  and  in  equity,  it  is  held  that  he  is  en- 
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titled  in  a  proceeding  to  foreclose  and  enforce 
the  lien,  where  it  is  reserved,  to  a  personal 
decree  for  the  amount  of  the  debt  and  also  a 
decree  for  the  sale  of  land  if  the  personal  de- 
cree be  not  satisfied.  And  the  fact  that  he  has 
judgment  for  the  amount  does  not  preclude 
the  vendor  from  obtaining  a  decree.  Fayette 
Land  Co.  v.  Louisville,  etc.,  R.  Co.,  93  Va.  224. 

Statute  of  Frauds.  —  Where  the  vendee  of 
land  takes  possession  under  a  conveyance  re- 
citing payment,  part  in  cash  and  the  balance  in 
instalments  with  a  reservation  of  the  lien,  the 
statute  of  frauds  does  not  prevent  the  recovery 
of  the  unpaid  purchase  money,  although  the 
vendee  may  have  signed  no  written  promise  to 
pay.  Washington  v.  Soria,  73  Miss.  665.  See 
the  title  Verbal  Agreements,  post. 

Decree  —  Time  of  Maturity  of  Debt.  —  In  a 
decree  of  sale  to  enforce  a  lien  reserved  on 
the  face  of  the  deed,  the  portion  of  the  amount 
not  being  due,  but  the  time  thereof  being  prop- 
erly stated,  it  is  held  that  the  decree  is  not 
rendered  erroneous.  Moore  v.  Green,  90  Va. 
181. 

Tender  and  Sufficiency  of  Judgment,  —  As  to 

tender  and  sufficiency  of  judgment  on  fore- 
closure of  the  lien,  see  Emerson  v.  Schwindt, 
114  Wis.  124. 

Right  of  Party  in  Foreclosure  Suit  to  Partici- 
pate in  Proceeds  of  Sscond  Foreclosure. —  It  is 
held  that  the  assignee  of  several  vendor's  lien 
notes,  who  proceeds  to  foreclose  the  lien  where- 
upon a  sale  is  made  to  third  persons,  is  not 
entitled  to  participate  in  the  proceeds  of  a 
second  foreclosure  sale  had  at  the  suit  of  the 
holder  of  the  remaining  notes.  Douglass  v. 
Blount,  95  Tex.  369. 

Appealability  of  Suit. —  Concerning  the  ap- 
pealability of  a  suit  to  foreclose  the  vendor's 
lien,  see  Carter  v.  Farthing,  72  S.  W.  Rep. 
745,  24  Ky.  L.  Rep.  1927. 

Foreclosure  on  Mineral  Lands.  —  As  to  the 
foreclosure  and  sale  of  land  containing  min- 
erals, see  Steinman  v.  Vicars,  99  Va.  595. 

Setting-off  Damages  in  Action  by  Vendor  to 
Enforce  the  Lien. —  Hood  v.  Hammond,  128  Ala. 
569. 

Failure  of  Title. —  The  vendee  has  a  right  to 

plead  as  a  defense  a  breach  of  the  warranty  of 
title  by  the  vendor  and  is  not  bound  to  sue  at 
law  to  recover  damages.  Williams  v.  Baker, 
100  Mo.  App.  284. 
Title  Made  Out  at  Time  of  Decree.  —  But  al- 
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hands  of  sub-vendees  who  satisfy  the  lien  it  should  be  held  liable  in  the  inverse 
order  of  the  alienation  by  the  vendee,1  and  if  the  vendee  retains  part  of  the 
land  it  should  be  subjected  to  the  Hen  first.3 

b.  Statute  of  Limitations.  —  The  lien  of  the  vendor,  where  the  title 
is  retained,  is  enforceable  after  the  debt  for  which  it  exists  is  barred  by  the 
statute  of  limitations.  This  is  because  of  his  superior  legal  title  and  the 
rights  which  such  title  confers  on  him  in  the  land.3  But  with  the  lien  of 
the  vendor  by  express  reservation  it  is  otherwise.  Where  the  debt  for  the 
purchase  money  or  the  notes  evidencing  such  obligation  become  barred  by 
operation  of  the  statute,  it  has  been  held  that  he  cannot  enforce  his  lien  4 
although  the  lien  is  generally  regarded  in  the  light  of  a  mortgage  and  as  pos- 
sessing all  the  ordinary  privileges  and  attributes  of  such.5  The  statutory 
period  will  be  fixed  by  the  provisions  of  the  statutes  of  the  several  states. 

c.  Presumption  of  Payment.  —  Where  the  reservation  of  the  deed 
shows  that  the  purchase  money  is  unpaid,  and  the  deed  contains  several 
recitals  to  create  a  lien,  but  it  appears  from  such  recitals  that  a  sufficient  time 
has  elapsed  after  the  maturity  of  the  purchase-money  debt  or  the  mode  of  its 
payment  to  bar  an  action  thereon,  the  purchaser  will  be  justified  in  presuming 
that  the  debt  has  been  paid.6    If  it  be  the  fact  that  the  debt,  though  barred, 


though  at  the  date  of  conveyance  the  title  of 
the  vendee  is  defective,  if  at  the  time  when 
he  asks  for  a  decree  to  enforce  the  lien  in  a 
suit  brought  for  the  purpose  the  title  has  be- 
come good,  the  original  defect  will  not  bar  the 
relief.     Bennett  v.  Pierce,  50  W.  Va.  604. 

Enjoining  Proceedings  to  Enforce  Payment.  — 
A  purchaser  of  land  in  undisturbed  possession 
cannot  enjoin  executory  proceedings  to  enforce 
the  payment  of  the  purchase  price,  on  the 
ground  that  he  has  acquired  no  title.  Childs 
v.  Lockett,  107  La.  270. 

Judgment  Shown  Satisfied.  — ■  Equity  will  not 
enforce  a  vendor's  lien  so  long  as  the  record 
and  the  judgment  for  the  debt  for  which  the 
lien  is  claimed  stand,  and  the  judgment  is 
shown  satisfied.  Morgan  v.  Dalrymple,  59  N. 
J.  Eq.  22. 

1.  Order  of  Satisfaction  —  Sub  vendees. —  Litch- 
field v.  Preston,  98  Va.  530  ;  Whitten  v.  Saun- 
ders, 75  Va.  563 ;  Alabama  v.  Stanton,  5  Lea 
(Tenn.)  423. 

Where  a  grantee  as  part  of  the  purchase  price 
assumed  payment  of  a  mortgage  made  by  the 
grantor  and  on  which  the  grantor  was  liable, 
the  lien  arises  in  favor  of  the  mortgagee,  and 
the  mortgagee  will  be  required  to  exhaust  first 
the  lien  acquired  by  him  on  the  undivided  in- 
terest in  such  lands  conveyed  by  his  mortgagor 
to  such  grantee  and  apply  the  proceeds  of  sale 
thereof  in  liquidation  of  the  grantor's  mortgage 
held  by  him.  Binghamton  Sav.  Bank  v.  Bing- 
hamton  Trust  Co.,  85  Hun  (N.  Y.)  75. 

2.  Boyce  v.  Stanton,  15  Lea  (Tenn.)  346. 

3.  Rule  as  to  Limitation  of  Action.—  See  supra. 
this  title,  II.  6.  d.  Statute  of  Limitations.  See 
also  the  titles  Foreclosure  of  Mortgages,  vol. 
'3>  P-  784;  Limitation  of  Actions,  vol.  19,  p. 
177. 

4.  Hale  v.  Baker,  60  Tex.  217,  affirmed  63 
Tex.  189. 

And  So  with  the  Assignee.  —  He  is  not  en- 
titled to  enforce  the  lien  after  the  note  is 
barred.  Farmer's  L.  &  T.  Co.  v.  Be'ckley,  93 
Tex.  267. 

Less  than  the  Period  of  Limitation.  —  But  the 


failure  of  the  holder  of  the  vendor's  lien  to 
assert  it,  for  a  period  less  than  that  of  the 
statute  of  limitation,  does  not  estop  him  to 
assert  it  against  purchasers  of  land  with  record 
notice  of  the  note.  Smith  v.  Farmer's  L.  &  T. 
Co.,  21  Tex.  Civ.  App.  170. 

The  Plea  of  Limitations  May  Be  Waived  as  to 
the  original  purchase-money  note  by  renewing 
the  same.  Jackson  v.  Bradshaw,  24  Tex.  Civ. 
App.  30. 

New  Note  Does  Not  Revive  Lien. — ^But  it  is 
held  that  where  a  note  for  the  purchase  money 
of  land  on  which  a  vendor's  lien  is  reserved 
is  barred  and  a  new  one  is  given,  this  does  not 
revive  or  create  a  new  lien  although  the  new 
note  recites  that  it  is  for  the  purchase  price  of 
land  "  on  which  a  vendor's  lien  is  retained," 
and  "  in  lieu  of  and  in  renewal  of "  the  old 
note.     Proctor  v.  Hart,  72  Miss.  288. 

Note  Assigned.  —  It  is  held  that  where  the 
lien  is  reserved  in  the  deed,  and  the  note  for 
the  purchase  money  is  assigned,  and  the  vendor 
afterward  conveys  the  land  to  the  owner  of 
the  note,  the  latter  acquires  title,  and  in  de- 
fault of  payment  of  the  note  may  recover  the 
land  though  the  note  is  barred.  Abernethy  v. 
Bass,  9  Tex.  Civ.  App.  239. 

5.  See  supra,  this  section,  2.  b.  Reserved 
Lien  Compared  with  Mortgage. 

6.  Presumption  of  Payment.  —  Upon  this  point 
there  is  the  usual  diversity  of  opinion  so  pro- 
lific in  this  particular  field  of  the  law.  "  With 
regard  to  presumptions  of  payment  where  the 
statute  has  not  run  upon  the  debt,"  says  Mr. 
Warvelle,  "  it  would  seem  that  there  is  con- 
siderable diversity  of  opinion.  In  several  in- 
stances it  has  been  held  that  where  a  deed 
contains  recitals  sufficient  to  raise  a  lien  —  as 
where  the  consideration  clause  or  habendum 
shows  that  the  purchase  price  or  some  part 
thereof  is  unpaid  —  a  notice  is  thereby  afforded 
which  imposes  on  a  subsequent  purchaser  the 
duty  of  ascertaining  whether  the  purchase 
money  has  in  fact  been  paid,  and  that  no  pre- 
sumption will  result  from  the  further  fact  that 
the  time  for  its  payment  as  recited  in  the  deed 
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has  been  revived  by  the  agreement  or  legal  act  of  the  parties,  if  the  purchaser 
had  no  notice  thereof  he  would  not  be  affected  thereby.  The  vendor  cannot 
interminably  conceal  the  secret  of  his  lien  and  hold  out  the  vendee  as  having 
paid  or  the  lien  as  being  discharged,1  and  fail  to  take  any  measures  to  enforce 
his  claim,  but  will  be  bound  somewhat  as  by  an  estoppel  from  pursuing 
his  claim  against  persons  subsequently  acquiring  rights  in  the  land  when  the 
facts  thoroughly  engender  a  presumption  that  the  debt  has  been  paid  and  the 
incumbrance  of  the  land  has  been  released.8 


VENIRE;  VENIRE  FACIAS;  VENIRE  FACIAS  DE  NOVO.  (See  also  JURY 
and  Jury  Trial,  vol.  17,  p.  1086,  and  see  12  Encyc.  of  Pl.  and  Pr.  317, 
title  Jury;  14  Encyc.  of  Pl.  and  Pr.  707,  title  New  Trial.)  —  "A  writ  of 
venire  facias,  it  will  be  remembered,  is  a  writ  by  which  a  jury  is  summoned 
to  try  an  issue,  and  therefore  a  writ  of  venire  facias  de  novo  is  merely  a  new 
writ  to  summon  a  new  jury."  3 

VENTRE  INSPICIENDO.  —  See  De  Ventre  Inspiciendo,  vol.  8,  p.  832. 

VENUE.  (See  also  the  title  Change  OF  Venue,  vol.  5,  p.  848;  and  22 
Encyc.  of  Pl.  and  Pr.  773,  title  Venue.)  —  See  note  4. 

VERACITY.  —  See  note  5. 

VERBAL  ACTS.  —  See  note  6. 


has  gone  by.  Deason  v.  Taylor,  53  Miss.  697  ; 
Thornton  v.  Knox,  6  B.  Mon.  (Ky.)  74;  Honore 
v.  Bakewell,  6  B.  Mon.  (Ky.)  67.  It  would 
seem,  however,  that  even  where  the  doctrine 
has  been  announced,  if  a  sufficient  time  has 
elapsed  to  bar  an  action  on  the  debt  as  dis- 
closed, the  purchaser  would  be  justified  in 
presuming  that  it  had  been  paid ;  and  that 
notwithstanding  that  by  reason  of  renewals  the 
debt  still  subsisted,  yet  if  this  fact  was  un- 
known to  the  purchaser  it  would  not  militate 
against  him."  2  Warvelle  on  Vendors  727. 
And  see  generally  the  title  Payments,  vol.  22, 
p.  513- 

1.  It  has  been  held  that  the  lien  is  not 
enforceable  against  purchasers  or  creditors  of 
the  vendee  where  the  vendor  has  delayed  filing 
his  bill  until  they  have  acquired  rights  in  the 
property.     Robinson  v.  Owens,  103  Tenn.  91. 

2.  "  It  would  be  unreasonable,"  says  Simrall, 
J.,  in  Avent  v.  McCorkle,  45  Miss.  221,  "and 
fruitful  of  evil,  to  leave  it  in  the  discretion  of 
the  vendor  to  indulge  and  postpone,  whether 
by  renewals  or  not,  so  that  others  may  be  en- 
trapped to  deal  with  the  vendee  as  a  man  of 
substance,  and  then  turn  upon  them  and  say 
that  they  did  so  at  their  risk,  and  sweep  from 
them  that  upon  which  they  trusted."  See  also 
Byrns  v.  Woodward,  10  Lea  (Tenn.)  444. 

3.  Venire,  Etc.  - —  Williams  v.  Ewart,  29  W. 
Va.  667. 

In  Perkins  v.  Hayward.  124  Ind.  450,  it  is 
said :  "  The  question  is  presented  by  a  motion 
for  a  venire  de  novo,  and  while  it  is  true 
that  the  phrase  venire  lie  mo?'o  is  not  strictly 
an  accurate  one  as  applied  to  the  finding  of  the 
court,  yet  it  is  a  convenient  term,  and  usage 
has  sanctioned  its  employment  in  cases  where, 
as  here,  parties  desire  to  present  objections  to 
a  special  finding  made  by  the  court." 

Panel.  —  In  Shaffer  r.  State.  1  How.  (Miss.) 
243,  it  is  said  :  "  The  language  of  the  record 
is  this  :  '  Served  a  true  copy  of  the  indictment 


venire  facias,  and  venire  on  the  prisoner.' 
Tne  word  venire  was  no  doubt  intended  to 
mean  the  panel." 

4.  Venue.  —  In  Armstrong  v.  Emmet,  16  Tex. 
Civ.  App.  242,  citing  Black's  Law  Dictionary,  it 
is  said :  "  The  venue  of  a  case  is  the  county 
or  district  in  which  an  action  is  brought  for 
trial,  and  which  is  to  furnish  the  panel  of 
jurors." 

In  Sullivan  v.  Hall,  86  Mich.  13,  it  is  said: 
"  In  legal  phraseology  venue  means  the  county 
where  a  cause  is  to  be  tried,  and  originally  a 
venue  was  employed  to  indicate  the  county 
from  which  the  jury  was  to  come." 

In  State  v.  McKinney,  5  Nev.  198,  it  is  said: 
"  To  ascertain  whether  our  conclusion  upon 
this  point  be  correct  or  not,  it  may  be  neces- 
sary to  inquire  what  is  here  meant  by  the 
venue  of  a  case  ?  Burrill  defined  the  word 
venue  as  '  a  neighborhood  ;  the  neighborhood, 
place,  or  county  in  which  an  injury  is  declared 
to  have  been  done,  or  fact  declared  to  have 
happened.'  And  again  :  '  The  county  in  which 
an  action  is  intended  to  be  tried,  and  from  the 
body  of  which  the  jurors  who  are  to  try  it  are 
summoned.  To  change  the  venue  is  to  direct 
the  trial  to  be  had  in  a  different  county  from 
that  where  the  venue  is  laid.'  '  The  venue,' 
says  Bouvier,  '  is  the  county  from  which  the 
jury  are  to  come  who  are  to  try  the  issue.' 
This  is  doubtless  a  correct  definition  of  the 
word  as  used  in  the  constitution  —  that  is,  it  is 
the  county  wherein  the  action  is  brought  and 
the  jury  are  to  be  obtained." 

5.  Veracity.  —  Veracity  is  synonymous  with 
truth  and  honesty.  See  Wachstetter  v.  State, 
99  Ind.  297. 

6.  Verbal  Acts.  (See  also  the  title  Res 
Gf.st*,  vol.  24,  p.  660.)  — In  Rollins  v.  Strout, 
6  Nev.  153,  it  is  said  :  "  Declarations  accom- 
panying acts  performed  are  considered  a  part 
of  the  acts  themselves.  They  are  often  called 
verbal  acts." 
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By  H.  Noyes  Greene  and  the  Editorial  Staff. 

I.  Scope  of  Title,  8oi. 

II.  Origin  and  Adoption  of  Statute,  802. 

III.  Conflict  of  Laws,  804. 

IV.  Construction  of  Statute,  806. 

V.  To  Whom  Plea  of  Statute  Available,  807. 

1.  In  General,  807. 

2.  Creditors,  808. 

3.  Successors  in  Interest,  809. 

a.  In  General,  809. 

b.  Grantees,  809. 

c.  Lessees,  810. 

4.  Tortfeasors,  810. 

5.  Insurance  Companies,  810. 

VI.  Waiver  of  Protection  of  Statute,  811. 

1.  In  General,  811. 

2.  Waiver  by  Failure  to  Plead,  811. 

3.  Waiver  by  Acting  upon  Contract,  811. 

VII.  Operation  of  Statute,  812. 

1.  In  General,  812. 

2.  Retrospective  Operation,  814. 

3.  Validity  of  Oral  Contracts,  814. 

4.  Validity  of  Oral  Conveyances,  818. 

a.  In  General,  818. 

b.  Operation  as  Estates  at  Will  and  from  Year  to  Year,  819. 

5.  Oral  Contracts  as  Consideration  for  Other  Promises,  821. 

6.  Oral  Contracts  as  Ground  of  Defense,  822. 

7.  Damages  for  Breach  of  Oral  Contract,  823. 

8.  Parol  Modification  of  Written  Instrument,  824. 

a.  General  Pule,  824. 

b.  When  General  Rule  Not  Applicable,  826. 

c.  Collateral  Contract,  826. 

d.  Rescission  of  Contract,  826. 

9.  Contracts  in  Part  Within  Statute,  827. 

10.  Contracts  Completely  Performed,  828. 

a.  In  General,  828. 

b.  Contracts  in  Consideration  of  Marriage,  829. 

c.  Contracts  Relating  to  Lands,  829. 

d.  Promises  to  Pay  Debt  of  Another,  830. 

e.  Contracts  Not  to  Be  Performed  Within  One  Year,  831. 
/.  Contracts  for  the  Sale  of  Goods,  831. 

11.  Contracts  Partly  Performed,  831. 

a.  Doctrine  of  Part  Performance,  831. 

b.  Full  Performance  on  One  Side,  832. 

(1)  In  General,  832. 

(2)  Contracts  for  Sale  of  Lands,  832. 

(3)  Contracts  for  Exchange  of  Lands,  834. 

(4)  Party-wall  Agreements,  834. 
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(5)  Leases,  834. 

(6)  Premises  to  Pay  Debt  of  Another,  834. 

(7)  Contracts  Not  to  Be  Performed  Within  One  Year,  835. 
C.  Rights  Arising  from  Part  Performance,  836. 

(1)  In  General,  836. 

(2)  Recovery  of  Money  Paid,  838. 

(3)  Recovery  for  Property  Transferred,  839. 

(4)  Recovery  for  Services,  839. 

(5)  Recovery  for  Improvements,  840. 

(6)  Recovery  for  Use  and  Occupation,  841. 

(a)  Under  Contract  of  Sale,  841. 

(b)  Under  Contract  for  Exchange  of  Lands,  842. 
(V)  Under  Lease,  842. 

(df)  Under  Stock  Contract,  842. 

(7)  Contract  as  Measure  of  Damages,  842. 

{a)  Ln  General,  842. 

\p)  Action  for  Property  Transferred,  843. 
(V)  Action  for  Use  and  Occupation,  843. 
(d)  Action  for  Services,  843. 

(8)  Set-off  Against  Recovery,  844. 

VIII.  Enforcement  of  Oral  Contracts  in  Equity,  845. 

1.  In  General.  845. 

2.  Refusal  of  One  Party  to  Perform,  846. 

3.  Failure  of  Instrument  to  Express  Intention  of  Parties,  847. 

4.  Preventing  Reduction  of  Contract  to  Writing,  847. 

5.  Promise  to  Reduce  Contract  to  Writing,  847. 

6.  Part  Performance  of  Contract  by  One  Party,  847.  • 

7.  Confession  of  Agreement  by  Party  Defendant,  848. 

IX.  The  Memorandum,  848. 

1.  Necessity,  848. 

2.  Form,  848. 

a.  In  General,  848. 

b.  Separate  Writings,  850. 

c.  What  Documents  Amount  To,  451. 

3.  Time  of  Execution,  854. 

4.  Delivery,  855. 

5.  Manner  of  Execution,  856. 

a.  Signature,  856. 

(1)  Necessity,  856. 

(2)  Sufficiency,  856. 

(0)  Place  of  Signature,  856. 
(£)  Manner  of  Signature,  857. 
(V)  Signature  by  Single  Party,  858. 
Signature  by  Agent,  861. 
tf<z.  /;z  General,  861. 

il/^  i?£  Agent,  861. 
Nature  of  Authority,  861. 
dtf.  Ratification,  863. 
^.  Sub- agent,  863. 

/f.  Signature  in  Name  of  Agent,  863. 

.SW,  864. 
Witnesses,  864. 

6.  Contents,  864. 

a.  Parties,  864. 

Subject-matter,  865. 

(1)  />z  General,  865. 

(2)  Personal  Property,  866. 

(3)  Real  Property,  866. 
Consideration,  868. 
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d.  Terms  of  Sale,  872. 

e.  Time,  873. 

f.  Concluded  Agreement,  873. 

7.  Variation,  874. 

a.  Varying  by  Parol,  874. 

b.  Alteration,  875. 

c.  Correction  of  Mistakes,  875- 

8.  Lost  Memorandum,  875. 

X.  Estates  in  Lands,  875. 

1.  ///  General,  875. 

2.  Parol  Evidence  of  Title,  877. 

3.  Verbal  Agreements  Purporting  to  Pass  Title,  877. 

a.  Agreement  to  Arbitrate,  877. 

b.  Agree?nent  to  Build  or  Repair,  877. 

c.  Agree  me  tit  to  Convey  for  Services,  878. 

d.  Agreement  to  Dedicate,  878. 

e.  Agreemetit  to  Enlarge  Estate,  878. 

f.  Agreement  to  Exchange  Land,  878. 

g.  Agreement  to  Give  Land,  878. 

h.  Agreement  to  Lease,  878. 

i.  Agreement  to  Partition,  878. 

(1)  Ln  General,  878. 

(2)  Effect  of  Possession,  879. 
j.  Agreement  to  Pay  Damages,  880. 
k.  Agreement  to  Release,  880. 

/.  Agreements  Relating  to  Mortgages,  880. 
m.  Agreement  to  Warrant  Title,  880. 
n.  Agreetnents  Concer?iing  Rent,  880. 
o.  Agreements  Concerni?ig  Use  of  Property,  880. 
p.  Agreements  as  to  Boundary  Lines,  881. 
q.  Agreements  by  Fiduciaries,  881. 
r.  Sales  of  Crops,  Timber,  Fixtures,  and  Fences,  881. 
s.  Sale  of  Expect 'ancy,  881. 
t.  Sale  of  Land  Certificates,  881. 
u.  Sale  of  Undivided  Interest,  882. 

4.  Creation  of  Easements,  882. 

5.  Creation  of  Lice?ises,  883. 

6.  Creation  of  Leases,  884. 

a.  In  General,  884. 

b.  Leases  to  Begin  in  Futuro,  885. 

c.  Subleases,  885. 

d.  Supplemental  Leases,  885. 

e.  Tenancies  at  Will  and  from  Year  to  Year,  885. 
f.  Extensions  and  Renetvals,  886. 

(1)  Verbal  Leases,  886. 

(2)  Written  Leases,  886. 

7.  Contracts  for  Sale,  886. 

a.  Ln  General,  886. 

b.  Construction  of  Statute,  887. 

c.  Kind  of  Sale,  887. 

(1)  Auction  Sales,  887. 

(2)  Judicial  Sales,  887. 

(3)  Sheriffs'  Sales,  888. 
</.  Kind  of  Interest,  888. 

(1)  Equitable  Estates,  888. 

(2)  Possessory  Interests,  888. 

(3)  Contracts  Relating  to  Mines,  888- 
tf.  iTfW  <?/  Property,  889. 

(1)  -SaA?  0/"  Crops,  889. 

(a)  /»  General,  889. 
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(b)  Fructus  Naturales,  889. 
(V)  Fructus  Industrials,  889. 
(d)  Title  Passing  on  Delivery,  890. 
{e)  Maturity  of  the  Crop,  890. 
(/)  Intention  of  the  Parties,  890. 

(2)  Agreements  Relating  to  Division  Fences,  89a 

(3)  Sale  of  Growing  Trees  and  Timber,  891. 

(4)  Sale  of  Improvements  and  Fixtures,  891. 
/.  Kind  of  Contract,  892. 

(1)  Agreements  with  Agents,  892. 

(2)  Agreements  to  Devise,  893. 

(3)  Agreements  for  Parol  Rese,  nation,  894. 

(4)  Agreements  to  Pay  Consideration,  894. 

(5)  Agreements  to  Pay  Incumbrances,  895. 

(6)  Agreements  Creating  Parol  Liens,  895. 

(7)  Agreements  as  to  Quantity  of  Land  Sold,  896. 

(8)  Agreements  to  Reconvey,  896. 

(9)  Agreements  for  Redemption,  897. 

(10)  Agreements  to  Revive  Dead  Contracts,  897. 

(11)  Agreements  by  Vendee  to  Pay  Vendor  Part  of  Proceeds  of 

Resale,  897. 

(12)  Agreements  for  Partnerships  and  Joint  Purchases  of  Land, 

897. 

{a)  Partnership  Contracts,  897. 

aa.  Partnerships  for  Speculation,  897. 
bb.  Land  Owned  by  Persons  Forming  Partnership, 
898. 

cc.  Mining  Partnerships,  898. 

dd.  Contracts  by  Existing  Partners,  898. 

(b)  Joint  Purchases,  899. 

aa.  Ln  General,  899. 

bb.  Joint  Acquisition  of  Title  to  Public  Land,  899. 
cc.  Division  of  Profits  with  Third  Person,  899. 
8.  Assignment  or  Surrender  of  Estates  or  Interests  in  Land,  899. 

a.  In  General,  899. 

b.  Particular  Estates  or  Interests,  901. 

(1)  Leasehold  Interests,  90  r. 

(2)  Dower  Interests,  901. 

(a)  Assignment,  901. 

(£)  Release  or  Discharge,  901. 

(3)  Easements,  901. 

(4)  Mortgages,  902. 

(a)  Assignment,  902. 
Release,  902. 

(c)  Transfer  of  Right  to  Redeem,  902. 

(5)  Interests  Derived  from  Contracts  of  Sale,  902. 
C.  Surrender  by  Redelivery,  903- 

d.  Surrender  by  Cancellation  or  Alteration,  903. 

XI.  Promises  by  Executors  or  Administrators,  903. 

1.  In  General,  903. 

2.  Application  of  Statute,  904. 

XII.  Promises  to  Answer  for  the  Debt,  Default,  or  Miscarriage  of 

Another,  905. 
1.  In  General,  905. 

a.  The  Statute,  905. 

b.  Original  and  Collateral  Promises,  996. 

c.  Existing  or  Future  Debt,  909. 

d.  Debt  of  Another  Must  Be  Enforceable,  909. 

e.  Necessity  for  Consideration,  910. 
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f.  Acceptance  of  Bills,  Orders,  etc.,  911. 

g.  Indemnity  Contracts,  912. 

2.  Discharge  of  Original  Debtor,  912. 

3.  Promise  to  Pay  Promisee. s  Debt,  912. 

4.  Promise  to  Pay  Promisor's  Own  Debt,  913. 

a.  In  General,  913. 

b.  Promises  as  Part  of  Purchase  Price  of  Property,  914. 

c.  Guaranty  of  Obligation  of  Third  Person,  916. 

d.  Promise  to  Pay  Out  of  Debtor 's  Funds  in  Promisor  s  Hands,  917. 

e.  Novation,  918. 

5.  Benefit  Conferred  on  Third  Person  at  Promisor 's  Request,  920. 

a.  Rule  of  liability  Stated,  920. 

b.  Rule  of  Nonliability  Stated,  921. 

c.  Test  of  liability,  923. 

d.  Joint  Liability  of  Promisor  and  Third  Person,  924. 

e.  Original  or  Collateral  Form  of  Promise,  924. 

f.  Admissibility  and  Weight  of  Evidence,  924. 

(1)  Charge  on  Promisee ' s  Books,  924. 

(2)  Admissions  of  Promisor  or  Promisee,  925. 

(3)  Miscellaneous  Circumstances,  926. 

6.  New  Consideration  Beneficial  or  Otherwise  to  Promisor,  927. 

a.  New  Consideration  Not  Beneficial  to  Promisor,  927. 

b.  Ne7V  Consideration  Betieficial  to  Promisor,  928. 

(1)  To  Subserve  Promisor  s  Interest,  928. 

(2)  Creating  Liability  of  Promisor  Independent  of  Promise,  931. 

(3)  Constituting  Purchase  of  Promisee's  Lien  or  Advantage,  931. 
e.  Forbearance  by  Creditor  for  Benefit  of  Debtor,  932. 

d.  Relinquishment  of  Lien  or  Other  Advantage  by  Creditor,  933. 

7.  Promises   by  Owners  to    Contractors,    Subcontractors ,  Laborers,  or 

Materialmen,  935. 

a.  For  Future  Labor  or  Supplies,  935. 

b.  For  Past  or  Past  and  Future  Labor  or  Supplies,  936.  * 

XIII.  Representation  as  to  Credit  of  Another,  937. 

XIV.  Agreements  in  Consideration  of  Marriage,  939. 

1.  Executory  Contracts,  939. 

a.  In  General,  939. 

b.  Promises  to  Marry,  940. 

2.  Executed  Contracts,  941. 

XV.  Contracts  Not  to  Be  Performed  Within  a  Year,  941. 

1.  Contracts  Within  the  Statute,  941. 

a.  In  General,  941. 

b.  One-year  Contracts  to  Commence  in  Futuro,  943. 

(1)  In  General,  943. 

(2)  Hiring  Contracts,  943. 

(3)  leases,  944. 

c.  Contracts  Defeasible  Within  One  Year,  945. 

d.  Promises  of  Marriage,  946. 

2.  Contracts  Not  Within  the  Statute,  946. 

a.  Contracts  Expressly  to  Be  Performed  Within  Year,  946. 

(1)  In  General,  946. 

(2)  One-year  Contracts  to  Commence  at  Once,  946. 

b.  Contracts  Possible  of  Performance  W ithin  Year,  946. 

(1)  In  General,  946. 

(2)  Contracts  Performable    Within  Specified  Period  Greater 

than  Year,  949. 

(3)  Contracts  Depending  on  Contingency,  949. 

{a)  In  General,  949. 

(J>)  Contracts  Depending  on  Contingency  of  Death,  951. 
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(/)  Contracts  Terminable  at  Will  or  on  Notice,  952. 
(d)  Contracts  with  Option  of  Renewal,  952. 
c.  Negative  Contracts,  952. 

XVI.  Contracts  for  the  Sale  of  Goods,  Wares,  or  Merchandises,  953. 

1.  Statutory  Origin  of  Rule  Requiring  Sales  of  Goods  to  Be  in  Writing, 

etc,  953. 

2.  General  Rules  for  Construction  of  Statute,  953. 

3.  What  Contracts  Within  Statute,  953. 

a.  In  General,  953. 

b.  As  Respects  Price  or  Value,  958. 

c.  As  Respects  Property  Sold,  959. 

(1)  In  General,  959. 

(2)  Property  Incapable  of  Acceptance  and  Receipt  in  Part,  959. 

(3)  Property  Incapable  of  Delivery  at  Time  of  Sale,  959. 

(4)  Property  Incapable  of  Manual  Delivery,  959. 

(5)  Property  Owned  in  Common,  959. 

(6)  Products  of  Soil,  960. 

(7)  Choses  in  Action^  etc.,  960. 

(8)  Corporate  Stock,  961. 

d.  Contracts  for  Manufacture  and  Sale  of  Goods,  961. 

(1)  In  General,  961. 

(2)  English,  Massachusetts,  and  New  York  Rules,  963. 

(3)  Distinction  Dependent  upon  Whether  Goods  Are  Made  in 

Course  of  Ordinary  Business  of  Seller  or  Not,  965. 

(4)  Where  Goods  in  Esse  Are  to  Be  Made  Marketable,  966. 

(5)  Questions  of  Law  and  Fact,  967. 

(6)  Amendatory  Statutes  Including  Goods  to  Be  Made  by  Seller, 

967. 

4.  Payment,  Part  Payment,  or  Earnest,  968. 

a.  Necessity  for,  968. 

b.  Requisites  of,  968. 

(1)  In  General,  968. 

(2)  Forfeit  Deposited  by  Parties  with  Third  Person,  969. 

(3)  Time  of  Payment,  969. 

(4)  What  May  Be  Given  and  Received  in  Payment,  969. 

(<z)  In  General,  969. 

(&)  Paymejtt  by  Check  or  Note,  970. 

(r)  Amount  of  Earnest  Money  or  Part  Payment,  970. 

(5)  By  and  to  Whom  Payment  May  Be  Made,  970. 

(6)  Necessity  for  Acceptance  of  Payment,  971. 

(7)  Sale  by  Debtor  to  Creditor  —  Application  of  Payment,  971. 
c  Evidence  of  Payment,  97 2. 

d.  Effect  of  Payment,  972. 

(1)  In  General,  972. 

(2)  Entirety  of  Contract  upon  Which  Part  Payment  Is  Made, 

972. 

5.  Delivery,  Acceptance,  and  Receipt  of  Goods,  972. 

a.  Necessity  for  Acceptance  and  Receipt,  972. 

b.  Right  of  Buyer  to  Refuse  to  Accept  and  Receive  Goods,  974. 

c.  Time  of  Receipt  and  Acceptance,  975. 

(1)  Subsequent  to  Execution  of  Contract,  975. 

(2)  Acceptance  and  Receipt  on  Sunday,  976. 

(3)  Order  in  Which  Receipt  and  Acceptance  Must  Be  Made,  976. 

d.  By  Whom  Property  May  Be  Delivered,  Accepted,  and  Received, 

976;  .  m 

<.  Requisites  and  Sufficiency  of  Acceptance  and  Receipt,  978. 

(1)  In  General,  978. 

(2)  Intent  with  Which  Delivery,  Acceptance,  and  Receipt  Must 

Be  Made,  980. 

(3)  Insufficiency  of  Mere  Words  and  Necessity  for  Acts,  980. 
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(4)  Acts  of  Seller,  982. 

(5)  Acts  of  Buyer,  982. 

(«)  In  General,  982. 

(b)  Examination  of  Goods  by  Buyer,  984. 
(/)  Retention  of  Goods  by  Buyer  for  Unreasonable  Time, 
984. 

(6)  Where  Goods  Are  in  Possession  of  Buyer  Prior  to  and  at 

Time  of  Sale,  985. 

(7)  Where  Quantity,  Value,  or  Quality  Is  to  Be  Ascertained,  985. 

(8)  Retention  of  Lien,  Title,  or  Possession  by  Seller,  986. 

(9)  Delivery  to  Carrier,  Warehouseman,  or  Wharfinger,  988. 

(10)  Symbolical  or  Constructive  Delivery,  989. 

(11)  Acceptance  and  Receipt  of  Part,  991. 

(a)  In  General,  991. 

(J?)  Receipt  and  Acceptance  of  Samples,  993. 
(<:)  Entirety  of  Contract,  993. 

(12)  Questions  of  Law  and  Fact  as  to  Acceptance  and  Receipt, 

994. 

(a)  Mixed  Questions  of  Law  and  Fact,  994. 
\b)  Questions  of  Fact  for  Jury,  994. 
\c)  Questions  of  Law  for  Court,  995. 
(a?)  Review  of  Findings  on  Appeal,  995. 

f.  Evidence  of  Acceptance  and  Receipt,  995. 

(1)  Burden  of  Proof  ,  995. 

(2)  Presumptions,  995. 

(3)  Parol  Evidence,  995. 

(4)  Written  Receipt,  996. 

g.  Effect  of  Acceptance  and  Receipt,  996. 
6.  Effect  of  Noncompliance  with  Statute,  997. 

a.  In  General,  997. 

b.  Subsequent  Compliance  with  Statute,  999.  , 
C.  Who  May  Object  to  Noncompliance,  999. 

CROSS-REFERENCE. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  9,  p.  699. 

I.  Scope  of  Title.  —  The  purpose  of  this  title  is  to  set  forth  the  legal 
principles,  deducible  from  the  decisions  of  the  courts,  which  should  govern 
the  application  to  contracts  of  the  first  four  and  the  seventeenth  sections  of 
the  English  statute  of  frauds,1  and  of  the  corresponding  provisions  of  the 

1.  The  English  Statute  (29  Car.  II,,  c.  3).  —  For  either  in  law  or  equity,  be  deemed  or  taken  to 

purposes  of  reference  and  comparison,  the  sec-  have  any  other  or  greater  force  or  effect ;  any 

tions  of  the  original  statute  referred  to  in  the  consideration  for  making  any  such  parol  leases 

text  are  here  set  forth  in  full,  and  the  subject-  or  estates,  or  any  former  law  or  usage,  to  the 

matter  of  the  other  sections  is  briefly  referred  to.  contrary  notwithstanding. 

It  should  be  noted,  in  this  connection,  that  the  "  Section  2.  Except,  nevertheless,  all  leases 

commonly  accepted  numeration  is  used  in  re-  not  exceeding  the  term  of  three  years  from  the 

ferring  to  the  various  sections.     The  statute  making  thereof,  whereupon  the  rent  reserved  to 

as  originally  enacted  was  divided  into  twenty-  the  landlord  during  such  term  shall  amount  unto 

four  instead  of  twenty-five  sections.  two-third  parts  at  the  least  of  the  full  im- 

"  Section  1.  All  leases,  estates,  interests  of  proved  value  of  the  thing  demised, 
freehold  or  terms  of  years,  or  any  uncertain  in-  "  Section  3.  And,  moreover,  that  no  leases, 
terest  of,  in,  to,  or  out  of  any  messuages,  estates,  or  interests,  either  of  freehold  or  terms 
manors,  lands,  tenements,  or  hereditaments,  of  years,  or  any  uncertain  interest,  not  being 
made  or  created  by  livery  and  seizin  only  or  by  copyhold  or  customary  interest  of,  in,  to,  or 
parol,  and  not  put  in  writing  and  signed  by  the  out  of  any  messuages,  manors,  lands,  tene- 
parties  so  making  or  creating  the  same,  or  ments,  or  hereditaments,  shall  be  assigned, 
their  agents  thereunto  lawfully  authorized  by  granted,  or  surrendered,  unless  it  be  by  deed  or 
writing,  shall  have  the  force  and  effect  of  note  in  writing  signed  by  the  party  so  assign- 
leases  or  estates  at  will  only,  and  shall  not,  ing,  granting,  or  surrendering  the  same,  or  their 
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statutes  existing  in  American  jurisdictions.1  The  remaining  twenty  sections 
of  the  original  statute  deal  with  various  specific  subjects,  which  are  treated 
elsewhere  in  this  work  under  appropriate  titles.2  The  sixth  section  of  the 
amendatory  statute,  commonly  known  as  "  Lord  Tenterden's  Act,"  is  also 
given  brief  consideration  in  this  title.3 

II.  Origin  and  Adoption  of  Statute  —  Origin.  —  The  English  statute  of 
frauds  was  enacted  in  the  year  1677,  taking  effect,  by  its  terms,  on  the  twenty- 
fourth  day  of  June  in  that  year.  With  whom  the  statute  originated,  is  a 
question  which  has  never  been  satisfactorily  settled.  The  difference  of 
phraseology  in  many  of  the  sections  would  seem  to  indicate  that  its  authorship 
was  the  work  of  different  hands.*  Such,  indeed,  was  the  popular  belief  for 
many  years  after  the  act  was  passed,  Lord  Chief  Justice  Matthew  Hale  and 
Sir  Leoline  Jenkins  being  generally  credited  with  its  original  conception.5 
However,  in  182 1  a  hitherto  unreported  decision  of  Lord  Nottingham  was 
published,  in  the  course  of  which  "  the  father  of  English  equity  "  makes 
direct  claim  to  the  authorship  of  the  statute.0    According  to  a  modern  writer, 


agents  thereunto  lawfully  authorized  by  writ- 
ing, or  by  act  and  operation  of  law. 

"  Section  4.  No  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator 
upon  any  special  promise,  to  answer  damages  out 
of  his  own  estate ;  (2)  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriages  of  an- 
other person;  (3)  or  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of 
marriage  ;  (4)  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them;  (5)  or  upon  any 
agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof  ; 
(6)  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

"  Section  17.  No  contract  for  the  sale  of  any 
goods,  wares,  or  merchandises  for  the  price 
of  £10  sterling,  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive1  the 
same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to 
be  charged  by  such  contract,  or  their  agents 
tnereunto  lawfully  authorized." 

Mercantile  Law  Amendment  Act  (19  and  20 
Vict.,  c.  97).  —  This  act  provides,  inter  alia, 
that  no  written  promise  to  answer  for  the  debt 
of  another  shall  be  held  invalid  because  the 
consideration  for  such  promise  does  not  appear 
in  the  writing,  and  that  no  such  promise  made 
to  a  firm  shall  be  binding  on  the  promisor  after 
a  change  in  the  persons  constituting  the  firm, 
in  the  absence  of  express  stipulation  or  neces- 
sary implication  to  that  effect. 

1.  See  infra,  this  title,  II.  Origin  and  Adop- 
tion of  Statute. 

2.  Other  Sections  of  English  Act.  —  Sections 
5,  6,  12,  and  19  to  24,  inclusive,  relate  to  wills. 
See  the  title  Wills. 

Sections  7  'o  11,  inclusive,  relate  to  declara- 
tions of  or  creations  of  trusts.  See  the  title 
Trusts  and  Trustees,  vol.  28,  p.  848. 

Sections  13  to  15,  inclusive,  relate  to  the 
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signing  and  dating  of  judgments.  See  the  title 
Judgments  and  Decrees,  vol.  17,  p.  756,  and 
the  title  Rendition  and  Entry  of  Judgments, 
t"5  Encyc.  of  Pl.  and  Pr.  427. 

Section  16  relates  to  writs  of  execution  and 
the  time  from  which  such  writs  shall  bind  the 
property  against  which  they  are  sued  forth. 
See  the  title  Executions,  vol.  11,  p.  604. 

Section  18  relates  to  the  enrolment  of  recog- 
nizances in  the  nature  of  a  statute  staple.  See 
the  title  Estates,  vol.  i»,  p.  382. 

Section  25  relates  to  the  estates  of  feme 
coverts  dying  intestate.  See  the  title  Execu- 
tors and  Administrators,  vol.  11,  p.  720. 

3.  "  Lord  Tenterden's  Act "  (9  Geo.  IV.,  c.  14).— 
The  provisions  of  section  6  of  this  act,  deal- 
ing with  representations  made  by  one  concern- 
ing the  character  or  credit  of  another,  are  given 
hereafter.  See  infra,  this  title,  Representation 
as  to  Credit  of  Another.  Section  7  extends 
the  provisions  of  section  17  of  the  29  Car.  II., 
c.  3,  to  executory  contracts  for  the  sale  of 
goods. 

4.  Bird  v.  Munroe,  66  Me.  337. 

5.  In  the  celebrated  case  of  Wain  v.  Warl- 
ters,  s  East  10,  Lord  Ellenborough,  C.  J.,  says 
that  the  statute  is  said  to  have  been  drawn  by 
Lord  Hale,  one  of  the  greatest  judges  who  ever 
sat  in  Westminster  Hall. 

In  Whitchurch  v.  Whitchurch,  Gilb.  Eq.  168, 
it  is  said  that  Sir  Matthew  Hale  and  Sir 
Leoline  Jenkins  prepared  the  law  and  chose  to 
take  the  plan  from  the  Roman  law. 

Tn  Windham  v.  Chetwynd,  1  Burr.  414,  Lord 
Mansfield  says :  "  It  has  been  said  that  this 
Act  of  29  Car.  II,  c.  3,  was  drawn  by  Lord  Ch. 
J.  Hale.  But  this  is  scarce  probable.  It  was  not 
passed  till  after  his  death.  And  it  was  brought 
in,  in  the  common  way,  and  not  upon  any 
reference  to  the  judges." 

6.  Ash  v.  Abdy,  3  Swanst.  664,  decided  in 
1678,  wherein  Lord  Nottingham  says  :  "  I  had 
some  reason  to  know  the  meaning  of  this  law ; 
for  it  had  its  first  rise  from  me,  who  brought 
in  the  bill  into  the  Lords'  House,  though  it 
afterwards  received  some  additions  and  im- 
provements from  the  judges  and  the  civilians." 
In  the  reporter's  note  to  this  case  it  is  re- 
marked :  "  No  one  of  the  popular  conjectures 
concerning    the    history    of    this  celebrated 
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it  is  extremely  probable  "  that  Sir  Matthew  Hale  was  the  master-spirit  in 
formulating  the  statute,  and  that  he  prepared  the  bulk  of  that  instrument; 
that  Sir  Leoline  Jenkins,  an  able  authority  in  probate  law,  drew  the  sections 
as  to  wills;  that  Lord  Guilford  took  some  part  in  preparing  the  statute;  and 
that  Lord  Nottingham  not  only  drew  the  sections  in  relation  to  trusts  and 
devises,  but  was  conspicuously  active  in  piloting  the  bill  through  Parliament. "  1 

Operation  as  to  Colouie3.  —  The  statute  did  not  extend  to  the  English  colonies 
founded  and  settLd  at  the  time  of  its  adoption,  including  those  in  America. 
The  general  rule  was  and  is  that  colonies  founded  by  English  subjects  are 
governed  by  the  existing  laws  of  England,  but  that  acts  of  Parliament  there- 
after made  without  naming  the  foreign  plantations  do  not  bind  them.2 
Moreover,  that  this  statute  was  not  intended  to  apply  to  the  colonies  when  it 
became  a  law,  is  evident  from  the  fact  that  the  provisions  of  the  supplemen- 
tary act  of  25  Geo.  II.,  c.  6,  are  expressly  extended  to  those  of  the  colonies, 
and  those  only,  which,  by  their  own  usage,  or  legislative  acts,  should  have 
previously  adopted  the  original  statute.3 

Adoption  in  United  States.  —  In  every  jurisdiction  within  the  United  States 
either  the  original  statute  is  in  force,4  or  statutes  containing  provisions 
substantially  similar  to  those  of  the  original  statute  have  been  enacted.5 


statute  refers  its  origin  to  Lord  Nottingham. 
That  fact  seems  placed '  beyond  doubt  by  the 
account  in  the  text ;  and  there  may  have  been 
some  foundation  for  the  tradition  that  Sir 
Matthew  Hale  and  Sir  Leoline  Jenkins  assisted 
in  its  preparation."  See  also  Throop,  Validity 
of  Verbal  Agreements,  p.  71  ;  Seddon  v.  Rosen- 
baum,  85  Va.  928. 

1.  John  F.  Baker,  in  2  Harv.  L.  Rev.  42. 

2.  Alabama.  —  Matthews  v.Ansley,  31  Ala.  22. 
North    Carolina.  - —  Smith    v.    Williams,  1 

Murph.  (5  N.  Car.)  426. 

Pennsylvania  and  Delazuare.  — ■  Anonymous, 
1*  Dall.  (Pa.)  1  ;  Hall  v.  Livingston,  3  Del.  Ch. 
348. 

Maryland.  —  In  Sibley  v.  Williams,  3  Gill  & 
J.  (Md.)  52,  it  was  said :  "  It  has  always  been 
understood  that  the  judges  under  the  old 
government  laid  it  down  as  a  general  rule,  that 
all  statutes  for  the  administration  of  justice, 
whether  made  before  or  after  the  charter,  so 
far  as  they  were  applicable,  should  lie  adopted." 

Barbadoes.  —  Memorandum,  2  P.  Wms.  75. 

Grenada.  —  Atty.-Gen.  v.  Stewart,  2  Meriv. 
143- 

3.  Hall  v.  Livingston,  3  Del.  Ch.  348. 

4.  In  Maryland  there  is  a  constitutional  pro- 
vision to  the  effect  that  the  inhabitants  of  the 
state  are  entitled  to  the  benefit  of  such  of  the 
English  statutes  as  existed  on  July  4,  1776. 
(Art.  5,  Declaration  of  Rights.) 

In  the  District  of  Columbia  the  original  stat- 
ute is  in  force  by  reason  of  having  been  part 
of  the  law  of  Maryland  at  the  time  of  the 
cession  of  the  territory  to  the  United  States  for 
the  seat  of  government.  (Comp.  Stat.  D.  C„ 
c.  23,  §§  3,  7.)  See  Huntley  v.  Huntley,  114 
U.  S.  304. 

In  New  Mexico  it  has  been  decided  that  the 
original  statute  is  in  force,  by  virtue  of  the 
fact  that  the  legislature  has  adopted,  as  the  law 
of  New  Mexico,  the  common  law  of  England, 
and  such  British  statutes  of  a  general  nature, 
not  local  to  England  nor  in  conflict  with  the 
Constitution  or  laws  of  the  United  States  or  of 
New  Mexico,  as  are  applicable  to  the  condition 
and    circumstances    of    the    people    of  New 


Mexico  and  which  were  in  force  at  the  time 
of  the  separation  of  the  United  States  from  the 
mother  country.  Childers  v.  Talbott,  4  N. 
Mex.  168.  See  also  Browning  v.  Browning, 
3  N.  Mex.  371. 

5.  See  the  statutes  of  the  various  states. 
For  a  comparison  of  the  language  of  the  dif- 
ferent acts  as  rendering  contracts  void  or 
merely  voidable,  see  infra,  this  title,  VII. 
Operation  of  Statute  —  3.  Validity  of  Oral 
Contracts.  See  also  the  following  explanatory 
notes :  « 

Connecticut.  —  As  to  the  adoption  of  the 
statute  in  Connecticut,  and  the  second  section 
thereof,  dissimilar  to  any  provision  of  the  Eng- 
lish statute,  providing  that  no  action  shall  be 
brought  upon  a  contract  in  writing  unless 
within  three  years  after  making  the  same,  etc., 
see  Story  v.  Barrell,  2  Conn.  665. 

Delazvarc.  —  The  seventh  section  of  the  Eng- 
lish statute,  requiring  that  trusts  of  lands  must 
be  proved  by  writing,  was  never  in  force  in 
Delaware.  Hall  v.  Livingston,  3  Del.  Ch.  348. 
So  as  to  seventeenth  section.  Alderdice  v. 
Truss,  2  Hotist.  (Del.)  268. 

Indian  Territory.  —  The  statute  did  not  go 
into  effect  in  the  Indian  Territory  until  it  was 
put  in  force  by  the  Act  of  Congress  of  May 
2,  1890  (26  Stat.  L.  81,  c.  181,  S  31),  which  ex- 
tended certain  chapters  of  the  Revised  Statutes 
of  Arkansas  over  the  territory ;  and  until  that 
time  there  was  no  statute  of  frauds  applicable 
to  the  territory  of  which  the  courts  of  the 
United  States  could  take  judicial  notice.  Wil- 
son v.  Owens,  (C.  C.  A.)  86  Fed.  Rep.  571. 
See  also  McClellan  v.  Pyeatt,  (C.  C.  A.)  66 
Fed.  Rep.  843. 

Kentucky.  —  The  statute  went  into  operation 
on  January  1,  1787.  Searcey  v.  Morgan,  4 
Bibb  (Ky.)  96;  Ball  v.  Ball,  2  Bibb  (Ky.)  65. 

Louisiana.  —  As  to  when  the  different  acts 
took  effect,  see  McDonald  v.  Stewart,  18  La. 
Ann.  90;  Taylor  v.  Smith,  15  La.  Ann.  415. 

Ohio.  —  The  statute  was  passed  in  1810. 
Fleming  v.  Donahoe,  5  Ohio  255. 

Pennsylvania.  —  As  to  when  the  acts  took 
effect,  see  Anonymous,  1  Dall.  (Pa.)  1  ;  Maffitt 
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III.  Conflict  of  Laws.  —  Where  a  contract  is  entered  into  in  one  juris- 
diction and  is  sought  to  be  enforced  in  another,  the  question  whether  the 
statute  of  frauds  of  the  former  or  of  the  latter  jurisdiction  should  govern  is 
one  concerning  which  there  is  considerable  conflict  of  opinion.  The  earliest 
English  decision  was  delivered  in  respect  to  a  case  falling  within  the  fourth 
section  of  the  statute.  The  difference  between  the  language  of  that  section 
and  of  the  seventeenth  section  was  pointed  out,  and  it  was  held  that  the 
former,  declaring  merely  that  "  no  action  shall  be  brought,"  applied  not  to 
the  solemnities  of  the  contract,  but  to  the  procedure  or  remedy  only,  and 
therefore  the  case  came  within  the  familiar  rule  that  the  lex  fori  must  govern 
the  course  of  procedure  in  giving  redress  upon  a  contract.1  This  decision  has 
been  approved  and  followed  in  a  number  of  other  jurisdictions,  the  disposition 
in  the  later  cases,  however,  being  to  deny  any  distinction  between  the  fourth 
and  seventeenth  sections  and  to  hold  that  both  sections  relate  purely  to  the 
remedy.2  On  the  other  hand,  authority  is  to  be  found  flatly  contradictory 
of  this  doctrine,  the  general  ground  of  decision  being  that  the  statute  does 
not  apply  solely  to  matters  of  procedure  and  that  it  is  impossible  to  consider 
a  contract  separately  from  its  remedy.  In  these  cases  the  lex  loci  contractus 
is  declared  to  govern.3    Still  again,  in  some  cases,  the  place  of  performance 


v.  Rynd,  69  Pa.  St.  380 ;  Ballentine  v.  White, 
77  Pa.  St.  20. 

Prior  to  the  Act  of  1855  a  promise  to  pay 
the  debt  of  another  did  not  have  to  be  in  writ- 
ing. Tucker  v.  Bitting,  32  Pa.  St.  428.  See 
also  McQuewans  v.  Hamlin,  30  Pa.  St.  215; 
Unangst  v.  Hibler,  26  Pa.  St.  150. 

The  seventh  section  of  the  English  statute, 
requiring  that  trusts  of  lands  be  proved  by 
writing,  was  not  in  force  in  Pennsylvania  until 
1856.     Murphy  v.  Hubert,  7  Pa.  St.  420. 

In  Abell  v.  Douglass,  4  Den.  (N.  Y.)  305, 
decided  in  1847,  it  was  said  that  the  Pennsyl- 
vania statute  included  only  the  first  three  sec- 
tions of  the  original  statute,  and,  therefore, 
that  a  parol  contract  for  the  sale  of  lands  was 
legal  and  obligatory  upon  the  parties. 

And  in  Gring  v.  Vanderbilt,  (Supm.  Ct.  Gen. 
T.)  13  N.  Y.  St.  Rep.  457,  decided  in  1888,  it 
was  said  that  it  did  not  appear  that  the  statute 
of  frauds  of  Pennsylvania  affected  contracts 
tor  the  sale  of  personal  property. 

Texas.  —  The  statute  was  in  force  on  March 
16,  1840.  Hodges  v.  Johnson,  15  Tex.  570. 
See  also  Nichols  v.  Pilgrim,  20  Tex.  426. 

Utah.  —  Whether  the  original  statute  was 
ever  in  force  in  Utah  was  questioned  in  Utah 
First  Nat.  Bank  v.  Khmer,  1  Utah  100. 

Virginia.  —  The  statute  took  effect  in  1787. 
Williams  v.  Lewis,  5  Leigh  (Va.)  686  ;  McMillin 
v.  McMillin,  7  T.  B.  Mon.  (Ky.)  560. 

In  U.  S.  Bank  v.  Carrington,  7  Leigh  (Va.) 
576,  the  court  said  that  the  seventh  and  eighth 
sections  of  the  English  statute  of  frauds  "  are 
not  found  in  our  statute  of  frauds." 

1.  Lernux  v.  Brown,  12  C.  B.  801,  74  E.  C. 
L.  801.  This  ruling  was  questioned  in  Williams 
v.  Wheeler.  8  C.  B.  N.  S.  316,  98  E.  C.  L.  316, 
and  in  Gibson  v.  Holland,  L.  R.  1  C.  P.  1. 

2.  Lex  Fori  Governs  —  Connecticut.  —  Downer 
v.  Chesebrough,  36  Conn.  39,  holding  that  the 
courts  of  New  York  require  written  evidence 
to  the  effect  that  any  other  contract  was  made 
but  the  one  implied  by  law  from  a  blank  in- 
dorsement, while  the  courts  of  Connecticut  may 
be  convinced  of  the  truth  of  such  fact  by  parol. 
Hence  in  an  action  brought  in  Connecticut  upon 


such  a  contract  made  in  New  York,  the  lex  fori 
will  control. 

Kentucky.  —  Kleeman  v.  Collins,  9  Bush 
(Ky.)  460,  holding  that  a  contract  within  the 
Kentucky  statute  cannot  be  enforced  in  that 
state,  although  it  might  be  enforced  in  the  state 
where  it  was  made  or  in  the  state  where  it  is 
to  be  performed. 

Michigan.  —  In  New  York  Third  Nat.  Bank 
v.  Steel,  129  Mich.  434,  Leroux  v.  Brown,  12  C. 
B.  801,  74  E.  C.  L.  801,  is  folio-wed,  and  the  dis- 
tinction between  the  fourth  and  seventeenth 
sections  of  the  statute  is  adhered  to.  The  case 
of  Kling  v.  Fries,  33  Mich.  275,  is  distinguished. 
as  coming  under  that  section  of  the  statute 
which  declares  that  no  contract  for  the  sale  of 
goods  "  shall  be  valid,"  etc.  See  also  Webber 
v.  Howe,  36  Mich.  150,  holding  that  an  oral 
contract  of  purchase  made  in  one  state,  and  in- 
valid there,  does  not  become  a  contract  of  an- 
other state  merely  because  it  is  acted  upon  by 
the  vendor  in  the  latter. 

Missouri.  —  In  Houghtaling  v.  Ball,  20  Mo. 
563,  it  was  said  that  a  contract  within  the  sixth 
section  of  the  Missouri  statute,  corresponding  to 
the  seventeenth  section  of  the  English  statute, 
is  not  governed  by  the  same  rule  of  decision  as 
in  Leroux  v.  Brown,  12  C.  B.  8or,  74  E.  C.  L. 
801.  The  sixth  section  says,  "  No  contract 
shall  be  good,"  and  so  leaves  application  for  the 
rule  that  a  contract  valid  where  made  shall  be 
valid  everywhere. 

North  Carolina.  —  Magee  v.  Blankenship,  95 
N.  Car.  563,  holding  that  if  a  contract  be  made 
in  a  foreign  country,  not  required  by  its  law  to 
be  in  writing,  but  so  required  in  the  United 
States,  it  cannot  be  enforced  in  the  courts  of 
the  United  States  because  proof  only  in  writing 
is  competent  to  establish  it. 

Ohio.  —  Heaton  v.  Eldridge,  56  Ohio  St.  87, 
reversing  4  Ohio  Cir.  Dec.  698,  7  Ohio  Cir.  Ct. 
499,  and  holding  that  a  verbal  contract  not  to 
be  performed  within  a  year,  though  valid  in 
another  state,  cannot  be  enforced  in  Ohio. 

3.  Lex  Loci  Contractus  Governs  —  United 
States.  —  Where  the  law  of  the  forum  and  that 
of  the  place  of  the  execution  of  the  contract 
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of  the  contract  is  looked  to,  and  the  1 
of  the  right  to  enforcement.1 

Contract  to  Deliver  Goods  in  Another  State, 
seller  and  buyer  who  live  in  different 

coincide,  it  will  be  enforced,  although  required 
to  be  in  writing  by  the  law  of  the  place  of  per- 
formance. The  form  of  the  contract  is  regu- 
lated by  the  law  of  the  place  of  its  celebration, 
and  the  evidence  of  it  by  that  of  the  forum. 
Pritchard  v.  Norton,  106  U.  S.  127. 

In  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406, 
it  was  held  that  where  a  bill  of  exchange  is 
drawn  in  Illinois  on  a  firm  in  Missouri,  but  is 
accepted  in  Illinois,  the  law  of  the  latter  state 
as  to  acceptance  must  govern. 

The  general  rule  is  that  no  title  to  lands  can 
be  acquired  or  passed,  unless  according  to  the 
laws  of  the  state  in  which  they  are  situate. 
Clark  v.  Graham,  6  Wheat.  (U.  S.)  577- 

But  it  is  intimated  in  Smith  v.  Burnham,  3 
Sumn.  (U.  S.)  458,  that  a  parol  agreement  for 
a  copartnership  in  lands  is  to  be  governed  by  the 
lex  loci  contractus. 

And  in  Caldwell  v.  Carrington,  9  Pet.  (U.  S.) 
86,  affirming  1  McLean  (U.  S.)  167,  it  was  said 
that  a  construction  of  the  statute  adopted  by 
one  state  at  the  time  the  contract  is  made  and 
when  the  land  is  situate  in  that  state,  is  the  law 
of  the  contract,  though  the  land  subsequently 
becomes  part  of  a  new  state  which  adopts  a 
statute  of  frauds  of  its  own. 

The  statute  of  frauds  does  not  apply  to  an  ac- 
tion brought  in  the  United  States  upon  a  con- 
tract for  the  sale  of  goods  made  in  another 
country.  Low  v.  Andrews,  1  Story  (U.  S.)  38. 
See  also  Allen  v.  Schuchardt,  1  Am.  L.  Reg. 
N.  S.  13,  1  Fed.  Cas.  No.  236;  Van  Reimsdyk 
v.  Kane,  1  Gall.  (U.  S.)  630. 

Arkansas.  —  Ringgold  v.  Newkirk,  3  Ark.  96. 

Illinois.  —  Miller  v.  Wilson,  146  111.  523,  re- 
versing 42  111.  App.  332,  and  holding  that  a  con- 
tract made  in  another  state  for  the  sale  of  land 
situate  therein  may  be  enforced  in  Illinois  al- 
though prohibited  by  the  Illinois  statute.  But 
compare  Work  v.  Cowhick,  81  111.  317. 

Indiana.  —  Cochran  v.  Ward,  5  Ind.  App.  89. 
Compare  Buhl  v.  Stephens,  84  Fed.  Rep.  922, 
holding  that  a  contract  not  to  be  performed 
within  a  year,  made  in  Pennsylvania  and  valid 
there,  cannot  be  enforced  in  Indiana. 

Kansas.  —  Stout  v.  Ennis,  28  Kan.  706,  hold- 
ing that  the  statutes  of  Kansas  cannot  vitiate 
a  contract  made  in  Ohio. 

Louisiana.  —  Parol  sales  of  slaves  attended 
with  delivery  being  valid  in  Mississippi,  parol 
evidence  to  prove  the  sale  of  a  slave  there  is 
admissible  in  Louisiana.  Madry  v.  Young,  3 
La.  160.  So  as  to  proof  of  authority  to  dispose 
of  slaves  conferred  in  Alabama,  where  such  au- 
thority may  rest  in  parol.  Thatcher  v.  Waiden, 
5  Mart.  N.  S.  (La.)  495. 

Mississippi.  —  The  law  of  Louisiana  as  to  the 
validity  of  a  parol  sale  made  there  will  govern 
the  courts  of  Mississippi  in  an  action  thereon 
brought  in  the  latter  state.  Fox  v.  Matthews, 
33  Miss.  433. 

New  Jersey.  —  Dacosta  v.  Davis,  24  N.  J.  L. 
319,  holding  that  where  a  contract  is  made  in 
one  state  as  to  the  sale  of  personal  property,  the 
lex  loci  contractus  governs,  though  the  person- 


aw  of  that  place  is  held  to  be  decisive 

—  Where  a  contract  is  made  between  a 
states,  the  statute  of  the.  state  in  which 

alty  be  situate  in  another  state,  and  the  contract 
is  to  be  performed  there. 

Rhode  Island.  —  In  Hunt  v.  Jones,  12  R.  I. 
265,  it  was  held  that  a  contract  for  the  sale  of 
goods  made  in  Rhode  Island  is  valid  under  the 
laws  of  that  state,  though  it  is  to  be  performed 
in  New  York  and  would  be  within  the  statute 
of  frauds  there. 

Tennessee.  —  Anderson'  v.  May,  10  Heisk. 
(Tenn.)  84,  holding  that  a  contract  made  in 
Arkansas  for  the  lease  of  land  situate  therein, 
must  be  governed  by  the  laws  of  Arkansas. 

1.  Law  of  Place  of  Performance  Governs  — 
California.  —  In  Young  v.  Pearson,  1  Cal.  448, 
it  was  held  that  a  contract  for  a  partnership 
made  in  Louisiana  must  be  governed  as  to  its 
validity  by  the  laws  of  California  where  the 
partnership  business  is  to  be  prosecuted. 

Illinois.  —  In  Mason  v.  Dousay,  35  111.  424, 
it  is  held  that  where  a  foreign  bill  of  exchange 
is  drawn  in  one  state  and  made  payable  in  an- 
other, the  law  of  the  place  of  performance  or 
acceptance  must  govern. 

Massachusetts.  —  In  Denny  v.  Williams,  5 
Allen  (Mass.)  1,  it  was  said  to  be  the  rule  that, 
as  to  a  contract  made  and  to  be  performed  in 
another  state,  the  laws  of  the  latter  must  gov- 
ern in  respect  to  its  construction  and  perform- 
ance. 

In  Emery  v.  Burbank,  163  Mass.  326,  the 
court  held  that  a  parol  contract  made  in  Maine 
by  a  resident  of  Massachusetts  to  make  a  will 
in  favor  of  another  could  not  be  enforced  in 
the  latter  state.  The  statute  says  "  no  agree- 
ment shall  be  binding,"  but  it  ought  not  to  be 
limited  in  its  operation  to  contracts  made  in 
Massachusetts.  The  court  said  that  the  rule 
extended  at  least  to  contracts  made  by  a  Massa- 
chusetts testator,  because  such  contracts  are  in- 
tended to  be  performed  in  Massachusetts ;  but 
it  did  not  decide  what  the  rule  would  be  in  the 
case  of  a  similar  contract  made  by  a  resident 
of  another  state  and  sought  to  be  enforced  in 
Massachusetts.  See  also  Aldrich  v.  Carpenter, 
160  Mass.  166. 

New  York.  —  A  contract  made  in  Germany 
but  intended  to  be  performed  in  this  state  is 
governed  by  the  New  York  statute.  Turnow  v. 
Hochstadter,  7  Hun  (N.  Y.)  80. 

But  a  contract  for  the  sale  of  goods,  entered 
into  in  Pennsylvania  and  to  be  performed  there, 
is  governed  as  to  its  validity  by  the  lex  loci 
contractus.  Gring  v.  Vanderbilt,  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  St.  Rep.  457. 

See  also  Abell  v.  Douglass,  4  Den.  (N.  Y.) 
305,  holding  that  a  contract  for  the  transfer  of 
land  situate  in  Pennsylvania  depends  for  its 
validity  upon  the  law  of  that  state  and  not  upon 
that  of  New  York. 

Pennsylvania.  —  In  Allshouse  v.  Ramsay,  6 
Whart.  (Pa.)  331,  it  was  held  that  a  promise 
made  in  New  Jersey  to  pay  the  debt  of  nnother, 
and  intended  to  be  performed  in  New  Jersey, 
is  governed  by  the  statute  of  the  latter  state 
and  not  by  that  of  Pennsylvania.  See  also 
Siegel  v.  Robinson,  56  Pa.  St.  19,  holding  that 
Volume  XXIX. 


Construction  of  Statute. 


VERBAL  AGREEMENTS. 


Construction  of  Statute. 


the  seller  resides  and  has  the  property  is  applicable  and  must  be  complied  with.1 
Foreign  Statute  Must  Be  Proven.  —  Within  the  general  rule  as  to  statutes  in 
derogation  of  the  common  law,  the  courts  of  one  jurisdiction  will  not  take 
judicial  notice  of  the  existence  of  the  statute  of  frauds  in  another  jurisdiction. 
If  a  party  insists  upon  such  a  statute,  he  must  plead  and  prove  it.  If  no  such 
statute  is  proven,  the  validity  of  the  contract  will  be  determined  according 
to  the  common  law.3 

IV.  Construction  or  Statute.  —  The  construction  given  to  the  statute  of 
frauds  in  England,  for  some  time  after  its  passage,  was  an  extremely  strict 
one.  Exceptions  and  distinctions  as  to  its  application  were  freely  admitted 
by  tiie  courts,  so  freely,  in  fact,  as  to  warrant  the  statement,  made  in  after 
years,  that  the  judges  appeared  anxious  to  get  the  law  off  the  statute  book.3 
And  inasmuch  as  the  courts  in  the  United  States  were  generally  inclined,  at 
first,  to  adopt  the  English  construction  of  an  act  practically  identical  in  terms 
with  the  statute  which  they  were  called  upon  to  construe,4  a  similar  departure 
from  the  letter  and  spirit  of  the  statute  is  noticeable  in  the  early  decisions  in 
the  United  States.5  The  later  and  better  view,  however,  and  the  one  which 
has  prevailed  both  in  England  and  in  the  United  States  for  the  better  part  of 
the  last  century,  is  that  the  purpose  and  the  policy  of  the  statute  are  better 
subserved  by  a  liberal  construction  thereof,  and  by  limiting  rather  than 
extending  exceptions  thereto.®  In  equity,  the  construction  of  the  statute 
is  the  same  as  at  law.7 

Federal  Courts  Follow  State  Construction.  —  The  rule  that  the  construction  and 


the  Pennsylvania  statute  does  not  apply  to  parol 
sales  of  land  outside  of  the  state. 

1.  Contract  to  Deliver  Goods  in  Another  Stal  \  — 
Hausman  v.  Nye,  62  Ind.  485.  See  also  Kei- 
wert  v.  Meyer,  62  Ind.  587. 

2.  Foreign  Statute  Must  Be  Proven.  —  Miller 
v.  Wilson,  146  111.  523  ;  Johnson  v.  Chambers, 
12  Ind.  102;  Kling  v.  Fries,  33  Mich.  275; 
Houghtaling  v.  Ball,  19  Mo.  84;  Forward  v. 
Harris,  30  Barb.  (N.  Y.)  338;  Abell  v.  Doug- 
lass, 4  Den.  (N.  Y.)  305;  Wilcox  Silver  Plate 
Co.  v.  Green,  9  Hun  (N.  Y.)  347,  affirmed  72 
N.  Y.  17;  Siegel  v.  Robinson,  56  Pa.  St.  19; 
Butters  v.  Glass,  31  U.  C.  Q.  B.  379. 

3.  Per  Best,  C.  J.,  in  Proctor  v.  Jones,  2  C. 

6  P.  532,  12  E.  C.  L.  248. 

4.  English  Construction  Adopted  in  .  i  d 
States.  —  Allen  v.  Booker,  2  Stew.  (Ala.)  21  ; 
Kennedy  v.  Kennedy,  2  Ala.  571  ;  Bowman  v. 
Conn,  8  Ind.  58  ;  Owens  v.  Lewis,  46  Ind.  488  ; 
Westheimer  v.  Peacock,  2  Iowa  528.  Compare 
Baker  v.  Herndon,  17  Ga.  568  ;  Grant  v.  Craig- 
miles,  1  Bibb  (Ky.)  203 ;  Gothard  v.  Flynn,  25 
Miss.  58. 

The  Iowa  Statute  means  the  same  as  the 
fourth  section  of  the  English  statute,  although 
the  wording  of  the  former  is,  "  No  evidence  of 
any  such  contract  is  competent,"  etc.,  and  the 
English  and  American  authorities  upon  the  con- 
struction of  the  original  statute  are  entitled  to 
the  same  consideration  as  upon  questions  of 
common  law.  Westheimer  v.  Peacock,  2  Iowa 
S28. 

5.  See  Throop,  Validity  of  Verbal  Agree- 
ments, §  6. 

6.  Statute  Should  Be  Liberally  Construed.  — 
Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680,  5  E.  C. 
L.  419;  Howe  v.  Palmer,  3  B.  &  Aid.  321,  5  E. 
C.  L.  303  ;  Carter  v.  Toussaint,  5  B.  &  Aid.  855, 

7  E.  C.  L.  280;  Wain  v.  Warlters,  5  East  10; 
Chater  v.  Beckett,  7  T.  R.  201 ;  Cooth  v.  Jack- 


son, 6  Ves.  Jr.  37 ;  Allen  v.  Booker,  2  Stew. 
(Ala.)  21  ;  North  v.  Forest,  15  Conn.  400;  Hite 
v.  Wells,  17  111.  88;  Wilson  v.  Bevans,  58  III. 
232 ;  Delventhal  v.  Jones,  53  Mo.  460 ;  Haeb- 
erle  v.  O'Day,  61  Mo.  App.  395;  Wallace  v. 
Brown,  10  N.  J.  Eq.  308. 

In  Mississippi  it  is  the  policy  of  the  court  to 
adhere  strictly  to  the  provisions  of  the  statute, 
ana  the  equitable  exceptions  introduced  by 
other  courts  are  not  followed.  Box  v.  Stanford, 
13  Smed.  &  M.  (Miss.)  93. 

Contract  to  Be  Sustained  When  Tossible.  — 
"  Where  doubts  may  exist  as  to  the  construc- 
tion of  a  contract  with  reference  to  the  statute 
of  frauds,  the  doubt  should  be  given  in  favor 
of  sustaining  the  contract,  rather  than  to  de- 
clare it  void.  It  may  well  be  questioned 
whether  the  statute,  in  its  present  form,  is  pro- 
ductive of  more  good  than  evil,  and  there  seems 
no  good  reason  for  giving  it  a  wider  scope  than 
may  be  clearly  required  by  the  terms  of  the 
contract  to  which  the  statute  is  sought  to  be 
applied."  Phipps  v.  McFarlane,  3  Minn.  109, 
per  Atwater,  J. 

In  Mercantile  Transactions,  in  which  the  gieat- 
est  part  of  the  commerce  of  the  world  is  carried 
on  by  merchants  residing  in  foreign  countries, 
and  at  a  great  distance  from  each  other,  by  let- 
ters, instructions,  and  a  mutual  correspondence 
with  each  other,  greater  latitude  of  construction 
is  allowable  under  the  statute  of  frauds  than  in 
contracts  for  the  sale  of  lands  and  goods,  or 
in  cases  where  there  are  independent  covenants 
to  be  performed  by  each  party.  M'Grath  v. 
Isaacs,  1  Nott  &  M.  (S.  Car.)  563. 

7.  Construction  in  Equity,  —  Morison  v.  Tur- 
nour,  18  Ves.  Jr.  175;  Huyler  v.  Atwood,  26 
N.  J.  Eq.  504  ;  M'Comb  v.  Wright,  4  Johns  Ch. 
(N.  Y.)  659;  Cutler  v.  Hinton,  6  Rand.  (Va.) 
515.  See  also  Radcliff  v.  Poundstone,  23  W. 
Va.  724. 
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effect  given  to  a  state  statute  by  the  decisions  of  the  highest  courts  of  the 
state  are  a  controlling  authority  in  the  federal  courts  has  been  held  applicable 
to  the  statute  of  frauds.1 

The  Federal  Act  of  1862  (l2  Stat.  411),  requiring  the  war,  navy,  and  interior 
departments  to  reduce  all  contracts  to  writing,  has  been  held  to  be  a  statute 
of  frauds,  mandatory  and  binding  both  on  the  officers  making  contracts  and 
on  the  parties  contracting  with  them.2  As  such,  the  statute  is  subject  to  the 
same  reasons  and  rules  of  construction  as  is  the  original  English  statute.3 

V.  To  Whom  Plea  of  Statute  Available  —  L  In  General.  — The  defense 
of  the  statute  of  frauds  is  personal,  and  cannot  be  interposed  by  strangers  to 
the  agreement.  Like  usury,  infancy,  and  a  variety  of  other  defenses  which 
may  be  waived,  it  can  only  be  relied  upon  by  the  parties  to  the  contract  or 
their  representatives  or  privies.  Mere  strangers  have  no  right  to  plead  or 
insist  upon  it  for  the  benefit  of  others.4    Thus,  a  third  person  cannot  inter- 


1.  Federal  Courts  Follow  State  Construction.  — 
Moses  v.  Lawrence  County  Bank,  149  U.  S.  298; 
Robinson  v.  Belt,  187  U.  S.  41  (citing  Allen  v. 
Massey,  17  Wall.  (U.  S.)  351,  and  Lloyd  v. 
Fulton,  91  U.  S.  479)  ;  Choate  v.  Hoogstraat, 
(C.  C.  A.)  105  Fed.  Rep.  713.  See  also  the 
title  United  States  Courts,  22  Encyc.  of  Pl. 
and  Pr.  324,  and  the  notes  to  U.  S.  Rev.  Stat., 
§  721,  in  title  Judiciary,  4  Fed.  Stat.  Annot. 

2.  Federal  Act  of  18G2  (12  U.  S.  Stat,  at  L. 
411).  —  Clark  v.  U.  S.,  95  U.  S.  539;  Hender- 
son's Case,  4  Ct.  CI.  75  ;  Lindsley's  Case,  4  Ct. 
CI.  359;  Grant's  Case,  5  Ct.  CI.  71. 

The  Act  Is  Much  More  Stringent  than  the  stat- 
ute of  frauds,  as  it  does  not  provide  for  remov- 
ing a  contract  from  its  operation  by  part  per- 
formance.   Jones's  Case,  1 1  Ct.  CI.  733. 

3.  Jones's  Case,  11  Ct.  CI.  733. 

4.  Strangers  Cannot  Set  Up  Statute  —  United 
States.  —  Moore  v.  Crawford,  130  U.  S.  122; 
Book  v.  Justice  Min.  Co.,  58  Fed.  Rep.  106; 
Bullion,  etc.,  Bank  v.  Otto,  59  Fed.  Rep.  256. 

Alabama.  —  Lavender  v.  Hall,  60  Ala.  214; 
Cooper  v.  Hornsby,  71  Ala.  62;  Mewburn  v. 
Bass,  82  Ala.  622. 

California.  —  Ryan  v.  Tomlinson,  39  Cal. 
639;  Hussey  v.  Castle,  41  Cal.  239. 

Colorado.  —  Daum  v.  Conley,  27  Colo.  56. 

Illinois.  —  McCoy  v.  Williams,  6  111.  584 ; 
Chicago  Dock  Co.  v.  Kinzie,  49  111.  289 ;  Kelly 
v.  Kendall,  118  111.  650;  King  v.  Bushnell,  121 
111.  656;  Gary  v.  Newton,  201  111.  170;  Hughes 
v.  Lumsden,  8  III.  App.  185  ;  Mutual  Mill  Ins. 
Co.  v.  Gordon,  20  111.  App.  559;  Hallberg  v. 
Brosseau,  64  111.  App.  520;  Davenport  First 
Presb.  Church  v.  Swanson,  100  111.  App.  39. 

Indiana.  —  Morrison  v.  Collier,  79  Ind.  417; 
Cool  v.  Peters  Box,  etc.,  Co.,  87  Ind.  531  ; 
Boyce  v.  Graham,  91  Ind.  420;  Savage  v.  Lee, 
ioi  Ind.  514;  Bodkin  v.  Merit,  102  Ind.  293; 
Hays  v.  Reger,  102  Ind.  524;  Foltz  v.  Wert, 
103  Ind.  404;  Wolke  v.  Fleming,  103  Ind.  105; 
Burrow  v.  Terre  Haute,  etc.,  R.  Co.,  107  Ind. 
432;  Jackson  v.  Stanfield,  137  Ind.  592. 

Kentucky.  —  Bohannon  v.  Pace,  6  Dana 
(Ky.)  194;  Oldham  v.  Sale,  1  B.  Mon.  (Ky.) 
76 ;  Clary  v.  Marshall,  5  B.  Mon.  (Ky.)  266 ; 
Crawford  v.  Woods,  6  Bush  (Ky.)  200;  Jacob 
v.  Smith,  5  J.  J.  Marsh.  (Ky.)  380. 

Maine.  —  Cowan  v.  Adams,  10  Me.  374. 

Mississippi.  —  Chaffe  v.  Benoit,  60  Miss.  34 ; 
Grisham  v.  Lutric,  76  Miss.  444. 


Missouri.  —  Huffman  v.  Ackley,  34  Mo.  277  ; 
St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  Mo.  169; 
Leahey  v.  Leahey,  11  Mo.  App.  413;  James  v. 
Hicks,  58  Mo.  App.  521. 

Nebraska.  —  Rickards  v.  Cunningham,  10 
Neb.  417;  Hansen  v.  Berthelsen,  19  Neb.  433. 

Nczv  Hampshire.  —  Tibbetts  v.  Flanders,  18 
N.  H.  284. 

Nezu  York.  —  See  Hoyt  v.  Hoyt,  8  Bosw.  (N. 
Y.)  511. 

North  Carolina.  ■ — ■  Davis  v.  Iscoe,  84  N.  Car. 
396;  Cowell  v.  Phoenix  Ins.  Co.,  126  N.  Car. 
684. 

Pennsylvania.  —  Christy  v.  Brien,  14  Pa.  St. 
248. 

South  Dakota.  —  Hagaman  v.  Gillis,  9  S. 
Dak.  61. 

Tennessee.  —  Roberts  v.  Francis,  2  Heisk. 
(Tenn.)  127.  4 

Texas.  —  Gulf,  etc.',  R.  Co.  v.  Settegast,  79 
Tex.  256;  International,  etc.,  R.  Co.  v.  Sea- 
right,  8  Tex.  Civ.  App.  593 ;  Bell  v.  Beazley, 
18  Tex.  Civ.  App.  639;  McManus  v.  Matthews, 
(Tex.  Civ.  App.  1900)  55  S.  W.  Rep.  589. 

Utah.  —  Murry  Hill  Min.,  etc.,  Co.  v.  Have- 
nor,  24  Utah  73. 

A  Purchaser  of  Goods  from  one  who  has  re- 
pudiated a  former  parol  sale  of  the  same  may 
plead  the  statute  in  defense  to  an  action  by  the 
first  vendee  to  recover  the  goods.  Shelton  v. 
Thompson,  96  Mo.  App.  327. 

A  Mere  Donee  of  an  Interest  in  an  Insurance 
Policy  cannot  set  up  the  statute  of  frauds  as 
against  the  claim  of  another  to  such  policy  un- 
der a  former  parol  agreement.  Hill  v.  Groes- 
beck,  29  Colo.  161. 

Government  May  Not  Plead.  — ■  Where  a  claim 
is  made  against  the  government  to  recover  for 
cotton  seized  by  the  United  States  during  the 
civil  war,  the  government  cannot  set  up  the 
statute  of  frauds  as  a  defense  to  the  alleged 
ownership  of  the  claimant.  Briggs  v.  U.  S., 
143  U.  S.  346,  reversing  25  Ct.  CI.  126.  But 
compare  Mahan  v.  U.  S.,  16  Wall  (U.  S.)  143  ; 
and  see  Sebben  v.  Trezevant,  3  Desaus.  (S. 
Car.)  213,  holding  that  an  escheator,  who  holds 
through  the  state,  may  set  up  the  statute  of 
frauds  as  against  a  claim  that  property  which 
has  escheated  to  the  state  was  the  subject  of 
a  parol  contract  of  conveyance  made  before  the 
death  of  the  owner. 

Ono  W 10  Advises  a  Transfer  of  Property  by  the 
debtor  to  his  creditor,  such  transfer  being 
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pose  to  arrest  the  execution  of  a  contract  for  the  sale  of  land  on  the  ground 
that  the  requirements  of  the  statute  have  not  been  complied  with,  where  the 
vendor  admits  the  agreement  and  is  willing  to  perform  it,  and  the  purchaser 
is  alike  willing  to  accept  such  performance.1 

The  Mortgagor  in  a  mortgage  containing  a  power  of  sale  cannot  complain 
that  a  sale  by  the  mortgagee  is  void  within  the  statute.2 

A  Lessor  cannot  set  up  the  statute  as  against  a  verbal  assignment  of  the 
lease  by  the  lessee.3 

A  Trustee  cannot  interpose  the  statute  in  relation  to  a  contract  for  the  sale 
of  land  made  by  his  cestui  que  trust* 

Sureties  on  a  bond  securing  the  performance  of  a  contract  are  not  permitted 
to  set  up  the  statute  on  account  of  the  failure  of  their  principals  to  sign  the 
contract.5 

As  Between  the  Parties  to  a  contract,  that  one  only  whom  the  statute  was 
designed  to  protect  may  take  advantage  of  its  provisions.  Thus,  the  vendee 
in  a  parol  contract  for  the  sale  of  lands  cannot  set  up  the  statute  where 
the  vendor  is  ready  and  willing  to  perform  and  seeks  to  recover  the 
purchase  money  6  or  to  enforce  the  note  7  or  check  8  of  the  vendee  given 
therefor. 

2.  Creditors.  —  A  creditor  cannot  set  up  the  statute  of  frauds  to  prevent 
the  execution,  by  his  debtor,  of  a  parol  contract  which  the  latter  is  willing  to 


thereafter  made  orally  and  being  consequently 
invalid  under  the  statute  of  frauds,  may  set 
up  the  statute  of  frauds  in  an  action  brought 
by  him  against  the  same  debtor  wherein  he  at- 
taches the  property  transferred.  Sexey  v. 
Adkison,  40  Cal.  408. 

Purchaser  from  Lessee.  —  In  an  action  for 
slander,  the  plaintiff  having  charged  defendant 
with  stating  that  the  former  had  stolen  some 
rock  belonging  to  the  latter,  the  defendant  was 
allowed  to  show  by  parol  evidence  that  the 
plaintiff  had  leased  the  quarry  to  a  third  per- 
son who  had  dug  out  some  rock  and  sold  it  to 
defendant,  and  that  the  plaintiff  had  converted 
said  rock  to  his  own  use.  The  statute  of 
frauds  was  held  to  have  no  application  to  such 
a  case  as  this,  on  the  ground  that  while  the 
contract  could  not  be  proven  to  get  possession 
of  the  leased  premises  it  could  be  proven  by 
the  lessee  in  order  that  the  latter  might  retain 
the  fruits  of  his  labor.  Coe  v.  Griggs,  76  Mo. 
619. 

Objection  by  Trespasser.  —  In  Sherron  v. 
Humphreys,  14  N.  J.  L.  217,  an  oral  sale  was 
made  without  complying  with  the  sratute  and 
the  property  was  taken  out  of  the  possession 
of  the  seller  by  a  third  person  who  was  a  tres- 
passer, and  it  was  held  that  in  an  action  by 
the  buyer  against  such  trespasser  the  latter 
could  not  rely  upon  the  statute. 

1.  Stranger  Cannot  Avoid  Sale  of  Land.  — 
Clary  v.  Marshall,  5  B.  Mon.  (Ky.)  266  ;  Craw- 
ford v.  Woods,  6  Bush  (Ky.)  200;  Sneed  v. 
Bradley,  4  Sneed  (Tenn.)  301  ;  McManus  v. 
Matthews,  (Tex.  Civ.  App.  1900)  55  S.  W. 
Rep.  589. 

Oae  of  Two  Joint  Owners  of  land  cannot  set 
up  the  statute  as  against  a  grantee  of  one 
owner  where  the  former  has  acted  so  as  to 
ratify  the  sale.  The  statute  would  be  a  good 
defense  only  between  the  owners.  Dickson  v. 
Green,  24  Miss.  612. 

2.  Mortgagor.  —  Mewburn  v.  Bass,  82  Ala. 
622;  Cooper  v.  Hornsby,  71  Ala.  62. 


3.  Lessor.  —  B.  Roth  Tool  Co.  v.  Champ 
Spring  Co.,  93  Mo.  App.  530. 

4.  Trustee.  —  Hughes   v.    Lumsden,    8  111. 

App.  185. 

5.  Sureties.  —  Davenport  First  Presb.  Church 

v.  Swanson,  100  111.  App.  39. 

6.  Vendee  May  Not  Set  Up  Against  Vendor.  — 

Washington  Glass  Co.  v.  Mosbaugh,  19  Ind. 
App.  105 ;  Bennett  v.  Tiernay,  78  Ky.  580; 
burke  v.  Wilber,  42  Mich.  327 ;  Torres  v. 
Thompson,  (Supm.  Ct.  Tr.  T.)  29  Misc.  (N. 
Y.)  526;  Taylor  v.  Russell,  119  N.  Car.  30. 
Compare  Collins  v.  Thayer,  74  111.  138;  Vaughn 
v.  Vaughn,  100  Tenn.  282.  See  infra,  this 
title,  Operation  of  Statute  —  Contracts  Partly 
Performed  —  Rights  Arising  from  Part  Per- 
formance. And  see  also  infra,  this  title,  The 
Memorandum. 

Where  the  Vendor  Kefuses  to  Convey  at  the 
time  he  is  obligated  to  do  so,  but  subsequently 
tenders  a  deed  and  the  vendee  refuses  to  accept 
the  same,  the  vendor  cannot  recover  for  breach 
of  the  contract.  Eveleth  v.  Scribner,  12  Me. 
24. 

Contract  for  Sale  of  Goods.  —  Where  in  a 
memorandum  of  a  contract  for  the  sale  of 
goods  certain  conditions  are  omitted  which 
were  intended  for  the  benefit  of  the  purchaser, 
the  vendor  may  nevertheless  object  to  the  suffi- 
ciency of  the  memorandum  in  an  action  for  the 
nondelivery  of  the  goods.  Davis  v.  Shields, 
26  Wend.  (N.  Y.)  341,  reversing  24  Wend.  (N. 
Y.)  322. 

7.  Action   by  Vendor  on   Vendee's    Note.  — 

Rhodes  v.  Storr,  7  Ala.  346 ;  Gillespie  v.  Battle, 
15  Ala.  276,  disapproving  Bates  v.  .Terrell,  7 
Ala.  129;  Schierman  v.  Beckett,  88  Ind.  52; 
Hill  v.  Spalding,  1  Duv.  (Ky.)  216  ;  McGowen 
v.  West,  7  Mo.  569 ;  Foust  v.  Shoffner,  Phil. 
Eq.  (62  N.  Car.)  242.  See  also  Nelson  v. 
Forgey,  4  J.  J.  Marsh.  (Ky.)  569. 

8.  Action  by  Vendor  on  Vendee's  Check.  — 
Fleischman  v.  Plock,  (Supm.  Ct.  App.  T.)  19 
Misc.  (N.  Y.)  649. 
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perform,1  or  to  avoid  a  parol  contract  executed  by  the  vendor.3  Nor  can  a 
creditor  defeat  an  estoppel  against  his  debtor  by  which  the  title  to  land  is 
conveyed.3 

An  Assignee  for  Creditors  cannot  plead  the  statute  as  against  a  parol  contract  to 
convey  land  made  by  the  assignor  before  the  assignment,  where  the  assignor 
is  willing  to  convey.4 

A  Mortgagee  can  occupy  no  better  position  than  the  mortgagor;  and  there- 
fore the  mortgagee  cannot  enforce  his  lien  by  setting  up  the  statute  as  against 
a  parol  contract  for  the  sale  of  land,  which  has  been  taken  out  of  the  statute 
by  part  performance.5 

3.  Successors  in  Interest  — a.  In  General.  —  One  who  succeeds  to  all  the 
rightsof  a  party  to  a  parol  contract  may  plead  the  statute  as  against  the  other 
party,6  provided  his  predecessor  in  interest  might  have  done  so,7  and  whether 
or  not  such  predecessor  be  willing  to  acknowledge  the  contract.8  Thus,  the 
heirs  of  a  vendor  of  lands  by  parol  may  avoid  the  contract  at  their  election,9 
and  where  a  vendor  contracts  in  writing  to  convey  lands  and  the  right  of  the 
vendee  under  the  contract  passes  to  third  persons,  such  third  persons  may  set 
up  the  statute  of  frauds  as  against  a  claim  by  the  vendor  that  such  contract 
was  rescinded  orally.10 

b.  Grantees.  —  Such  a  privity  of  estate  exists  between  grantor  and 
grantee  that  the  latter  may  interpose  the  statute  as  a  defense  to  a  parol  con- 
tract made  by  the  grantor  with  a  third  person.11  It  has  been  held,  however, 
that  vendees  who  purchase  the  land  subject  to  a  lease  which  the  vendor  refuses 
to  avoid  because  in  parol,  are  equally  precluded  from  setting  up  the  statute.13 
A  grantee  cannot  object  to  parol  evidence  tending  to  show  that  the  grantor 
held  the  property  merely  as  security  for  a  debt,13  or  as  trustee.14 

A  Parol  Vendee  has  no  standing  in  court  to  complain  that  a  deed  executed 
by  his  vendor  to  another  was  obtained  by  fraud.15 


1.  Creditors.  —  Kemp  v.  National  Bank,  (C. 
C.  A.)  109  Fed.  Rep.  48;  Gordon  v.  Tweedy, 
71  Ala.  202;  Singer  v.  Carpenter,  125  111.  117; 
Brown  v.  Rawlings,  72  Ind.  505  ;  Dixon  v. 
Duke,  85  Ind.  434;  Wright  v.  Jones,  105  Ind. 
17;  Walker  v.  Walker,  (Ky.  1897)  41  S.  W. 
Rep.  315;  McCormick  v.  Drummett,  9  Neb. 
384;  Cresswell  v.  McCaig,  11  Neb.  222;  Minns 
v.  Moorse,  15  Ohio  568;  Lefferson  v.  Dallas, 
20  Ohio  St.  68;  Bell  v.  Beazley,  18  Tex.  Civ. 
App.  639. 

Contra  Decision. —  In  Gary  v.  Newton,  201  111. 
170,  the  court  said  that  it  would  be  laying 
down  a  dangerous  precedent  to  hold  that  after 
the  title  to  an  interest  in  property  had  vested 
in  an  heir  by  descent,  he  could  deprive  the 
judgment  creditors  of  their  liens  upon  his  in- 
terest by  setting  up  an  oral  agreement,  made 
years  before  between  himself  and  his  deceased 
ancestor,  to  the  effect  that  he  was  to  have  no 
interest  in  the  property;  and  the  judgment 
creditors  were  allowed  to  interpose  the  defense 
of  the  statute  by  demurrer,  the  bill  alleging 
that  the  agreement  was  not  in  writing  and  it 
appearing  that  the  creditors  had  no  notice  of 
any  such  agreement,  although  the  other  heirs, 
who  were  the  only  direct  parties,  did  not  de- 
fend on  that  ground. 

2.  Creditor  May  Not  Avoid  Executed  Contract. 
—  Old  Nat.  Bank  v.  Findley,  131  Ind.  225; 
Crawford  v.  Woods,  6  Bush  (Ky.)  200. 

3.  Creditor  Cannot  Prevent  Conveyance  by  Es- 
toppel. —  Cross  v.  Weare  Commission  Co.,  153 
111.  499,  affirming  45  111.  App.  255.  See  also 
Hill  v.  Blackwelder,  113  111.  283;  Murray  Hill 
Min.,  etc.,  Co.  v.  Havenor,  24  Utah  73. 


•  Grundies  v.  Kelso, 
v.  Kinsler,  35  Neb. 


4.  Assignee  for  Creditors.  —  Walker  b.  Walker, 
(Ky.  1900)  55  S.  W.  Rep.  726. 

5.  Mortgagee.  —  Collins  v.  Moore,  115  Ga. 
327. 

6.  Successor  in  Interest.  • 

41  111.  App.  200 ;  Dailey 
835- 

A  Sheriff  who  levies  upon  goods  under  a  writ 
of  attachment  issued  in  an  action  against  the 
vendor,  has,  by  virtue  of  his  levy,  all  of  the 
title  and  right  to  the  property  which  the  vendor 
had  at  the  time  of  the  levy,  and  may  set  up  the 
statute  of  frauds  where  the  contract  has  not 
been  so  far  executed  as  to  satisfy  the  require- 
ments of  the  statute.  Waite  v.  McKelvy,  71 
Minn.  167. 

7.  Meyer  v.  Mitchell,  75  Ala.  475,  holding 
that  a  grantee  of  a  parol  purchaser  cannot  as- 
sert that  the  original  contract  of  purchase  was 
within  the  statute.  See  also  supra,  this  section, 
In  General. 

8.  Dailey  v.  Kinsler,  35  Neb.  835. 

9.  Vaughn  v.  Vaughn,  100  Tenn.  282. 

10.  Sanborn  v.  Murphy,  86  Tex.  437. 

11.  Grantees. — Hunter  v.  Bales,  24  Ind.  299; 
Hansen  v.  Berthelsen,  19  Neb.  433;  Masterson 
v.  Little,  75  Tex.  682. 

Rule  Applies  Where  Parol  Contract  Is  One  in 
Consideration  of  Marriage.  —  Petty  v.  Petty,  4 
B.  Mon.  (Ky.)  215. 

12.  Shakespeare  v.  Alba,  76  Ala.  351. 

13.  Bulkely  v.  Storer,  2  Day  (Conn.)  531. 

14.  Ryan  v.  O'Connor,  41  Ohio  St.  368, 
affirming  6  Ohio  Dec.  (Reprint)  1095,  10  Am. 
L.  Rec.  477. 

15.  Parol  Vendee.  —  McSpadden  v.  Starrs 
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c.  LESSEES.  —  A  lessee  is  to  such  an  extent  in  privity  with  the  lessor  that 
he  may  set  up  the  statute  as  against  a  lessee  claiming  under  a  prior  parol  lease 
from  the  same  lessor.1  But  a  lessee  whose  term  has  expired  and  who  wrong- 
fully excludes  a  subsequent  lessee  from  possession  cannot  defend  an  action 
for  damages  by  showing  that  the  second  lease  was  void  by  the  statute  of 
frauds.58 

4.  Tortfeasors.  —  The  statute  of  frauds  cannot  be  relied  upon  as  a  protection 
to  wrongdoers;  thus,  one  who  is  sought  to  be  held  liable  in  damages  for 
trespass,3  or  for  the  destruction  of  crops,4  cannot  set  up  as  a  matter  of 
defense  that  the  property  upon  which  the  trespass  was  committed  or  the  crops 
destroyed  was  held  under  a  verbal  contract  only.  Similarly,  one  who  fraudu- 
lently withholds  from  another  moneys  belonging  to  the  latter  under  a  con- 
tract cannot  in  defense  set  up  the  invalidity  of  such  contract  under  the 
statute;5  and  one  who  obtains  by  fraud  a  written  assignment  of  a  conveyance 
bond  cannot  set  up  the  statute  as  against  one  subsequently  receiving  a  written 
assignment  of  the  same  to  which  he  had  previously  become  entitled  by  an 
oral  assignment.6  Where  a  third  party  prevents  the  fulfilment  of  an  oral 
contract  by  false  and  fraudulent  misrepresentations,  the  statute  of  frauds  will 
not  save  him  from  damages.7  It  has  been  held,  however,  that  where  criminal 
proceedings  are  commenced  by  statute  against  one  who  fails  to  perform  his 
contract,  it  is  a  good  defense  that  said  contract  was  within  the  statute  of 
frauds;8  and  where  an  agent  is  sought  to  be  held  liable  in  damages  for  mak- 
ing a  contract  beyond  his  authority,  he  may  show  in  defense  that  the  unau- 
thorized contract  would  not  be  enforceable  against  his  principal  on  account  of 
the  statute  of  frauds.9  It  has  been  held  also  that  where  one  falsely  repre- 
sented that  another  was  solvent,  and  received  in  person  the  proceeds  of  goods 
sold  upon  such  representation,  he  might  plead  the  statute  in  an  action  brought 
against  him  for  money  had  and  received.10 

An  Attorney  is  supposed  to  know  the  law,  and  if  he  gives  an  undertake  g 
which  he  must  know  to  be  void  by  the  statute  of  frauds  he  shall  not  be  allowt  d 
to  take  advantage  of  his  own  wrong  and  say  that  the  undertaking  cannot 
be  enforced.11 

5.  Insurance  Companies.  —  An  insurance  company  which  has  issued  a  policy 
upon  a  parcel  of  real  estate  cannot  prevent  recovery  thereon  by  showing  that 
the  title  of  the  insured  rested  only  in  parol.13  Nor  can  it  plead  the  statute  of 
frauds  as  against  a  parol  agreement  between  the  mortgagor  and  mortgagee 
that  such  parcel  should  stand  as  security  only  for  a  certain  proportion  of  the 
mortgage  debt.13  Similarly,  where  a  policy  of  life  insurance  is  issued  upon 
the  life  of  a  party,  payable  to  another  party  as  his  creditor,  the  insurance 
company  cannot  set  up  that  the  interest  of  the  creditor  in  the  life  of  the 
insured  arose  merely  from  a  verbal  contract  within  the  statute  of  frauds.14 

Mountain  Iron  Co.,   (Tenn.  Ch.  1897)  42  S.  Pratt,  2  Wend.  (N.  Y.)  385;  Rice  v.  Manley, 

W.  Rep.  497.  66  N.  Y.  82,  reversing  2  Hun  (N.  Y.)  492. 

1.  Lessees.  —  Best  v.  Davis,  44  111.  App.  624.         8.  Banks  v.  Crossland,  L.  R.  10  Q.  B.  97. 

2.  Boyce  v.  Graham,  91  Ind.  420.  9.  Agent  Who  Has  Exceeded  Authority  May 

3.  Trespass.  —  Gonzales  v.  U.  S.,  37  Ct.  CI.  Plead. —  Dung  v.  Parker,  52  N.  Y.  494;  Baltzen 
243.  Compare  Scorell  v.  Boxall,  1  Y.  &  J.  v.  Nicolay,  53  N.  Y.  467.  See  also  Simmons 
396;  Carrington  v.  Roots,  2  M.  &  W.  248.          ,  v.  More,  100  N.  Y.  140. 

Trespass  to  Try  Title.  —  Masterson  v.  Little,  10.  Haslock  v.  Ferguson,  7  Ad.  &  El.  86,  34  . 

75  Tex.  682.  E.  C.  L.  41. 

4.  Destruction  of  Crops.  —  St.  Louis,  etc.,  R.  11.  When  Attorney  May  Not  Plead.  —  In  re 
Co.  v.  Graham,  55  Ark.  294;  International,  etc.,  Greaves,  1  Cromp.  &  J.  374,  note  a;  Evans  v. 
R.  Co.  v.  Searight,  8  Tex.  Civ.  App.  593.  Duncombe,  t  Cromp.  &  J.  372. 

5.  Fraudulently  Withholding  Money.  —  Garrett  12.  Insurance  Companies.  —  Amsinck  v.  Ameri- 
7'.  Garrett,  27  Ala.  687  ;  Hagaman  v.  Gillis,  9  can  Ins.  Co.,  129  Mass.  185;  Cowell  v.  Phoenix 
S.  Dak.  61;  Ferguson  v.  Ramsey,  41  Ind.  511.  Ins.  Co.,  126  N.  Car.  684. 

6.  Obtaining   Conveyance   Bond  by  Frau'I.  —  13.  Mutual  Mill  Ins.  Co.  v.  Gordon,  20  111. 
McCormac   v.   Smith,    3   T.   B.   Mon.    (Ky.)  App:  550,  affirmed  121  111.  366. 

420.  II-  North    Western    Mut    L.   Ins.    Co.  v. 

1.  Fraudulent    Intermeddling-.  —  Benton   v-.      Ileimann,  93  Ind.  24. 
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VI.  Waiver  of  Protection  of  Statute  —  1.  In  General.  —  A  party  to  a 
contract  within  the  statute  of  frauds  has  the  right,  if  he  choose  to  exercise  it, 
to  waive  the  protection  of  the  statute,  and  thereby  make  the  contract  bind- 
ing.1 He  cannot  be  compelled  to  avoid  his  contract,  and,  therefore,  neither 
the  court,2  nor  a  stranger  to  the  contract,3  can  interpose  the  defense  of  the 
statute  for  him. 

2.  Waiver  by  Failure  to  Plead.  —  The  better  doctrine  is  that  the  failure  of 
a  party  to  take  advantage  of  the  statute  in  his  pleadings  will  be  deemed  to  be 
a  waiver  of  the  defense.4  And  the  same  result  will  follow  if  he  pleads  the 
statute  but  fails  to  object  upon  the  trial  to  the  admission  of  evidence  relating 
to  the  verbal  contract.5 

3.  Waiver  by  Acting  upon  Contract.  —  A  party  may  so  act  upon  a  contract 
as  to  estop  him  from  thereafter  setting  up  the  invalidity  of  the  same  under 
the  statute  of  frauds.  Thus,  he  will  be  held  to  have  waived  the  benefit  of 
the  statute  by  performing,0  or  offering  7  to  perform,  the  contract  on  his  part, 
or  by  accepting  performance  by  the  other  party,8  or  by  instituting  an  action 
based  upon  the  contract.9    And  one  who  fails  to  rely  upon  the  statute  when 


1.  Right  to  Waive  Protection  of  Contract  — 
Alabama.  —  Cooper  v.  Hornsby,  71  Ala.  62; 
Gordon  v.  Tweedy,  71  Ala.  202 ;  Shakespeare 
v.  Alba,  76  Ala.  351. 

Illinois.  —  Chicago  Attachment  Co.  v.  Davis 
Sewing  Mach.  Co.,  142  111.  171  ;  Best  v.  Davis, 
44  111.  App.  624. 

Indiana.  —  Brown  v.  Rawlings,  72  Ind.  505. 

Kentucky.  —  Jacob  v.  Smith,  5  J.  J.  Marsh. 
(Ky.)  380;  Clary  v.  Marshall,  5  B.  Mon.  (Ky.) 
266. 

Louisiana.  —  Strawbridge  v.  Warfield,  4  La. 
20 ;  Hopkins  v.  Lacouture,  4  La.  64. 

Massachusetts. —  Cahill  v.  Bigelow,  18  Pick. 
(Mass.)  369;  Ames  v.  Jackson,  115  Mass.  512; 
Aldrich  v.  Carpenter,  160  Mass.  166. 

Missouri. — ■  McGowan  v.  West,  7  Mo.  570; 
Farrar  v.  Patton,  20  Mo.  81  ;  Huffman  v.  Ack- 
ley,  34  Mo.  277 ;  Aultman  v.  Booth,  95  Mo. 
383  ;  St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  Mo. 
169. 

Nebraska.  —  Cresswell  v.  McCaig,  11  Neb. 
222. 

New  Hampshire.  —  Tibbetts  v.  Flanders,  18 
N.  H.  284. 

North  Carolina.  —  Davis  v.  Inscoe,  84  N. 
Car.  396. 

Ohio.  —  Minns  v.  Morse.  15  Ohio  568;  Lef- 
ferson  v.  Dallas,  20  Ohio  St.  68. 

Tennessee. —  Roberts  v.  Francis,  2  Heisk. 
(Tenn.)  127;  Sneed  v.  Bradley,  4  Sneed 
(Tenn.)  301. 

Texas.  —  League  v.  Davis,  53  Tex.  9. 

Utah.  —  Murray  Hill  Min.,  etc.,  Co.  v.  Have- 
nor,  24  Utah  73. 

2.  Court  Cannot  Interpcse  Defence.  —  Chicago 
Attachment  Co.  v.  Davis  Sewing  Mach.  Co.,  142 
111.  171  ;  League  v.  Davis,  53  Tex.  9. 

3.  See  supra,  this  title.  V.  To  Whom  Plea  of 
Statute  Available. 

4.  See  the  title  Frauds,  Statute  of,  9  Encyc. 
of  Pi.,  and  Pr.  699. 

A  Defendant  Who  Does  Not  Plead  the  Statute, 
but  introduces  evidence  tending  to  disprove  the 
case  made  by  the  plaintiff,  will  be  deemed  to 
have  waived  the  benefit  of  the  statute.  Royal 
Remedy,  etc.,  Co.  v.  Gregory  Grocer  Co.,  90 
Mo.  App.  53. 


5.  Waiver  by  Failure  to  Object  to  Evidence.  — 

Livermore  v.  Stine,  43  Cal.  274 ;  Nunez  v.  Mor- 
gan, 77  Cal.  427 ;  Miller  v.  Harper,  63  Mo. 
App.  293  ;  Eiseley  v.  Malchow,  9  Neb.  174;  Roe 
v.  Bridges,  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  317  ;  Montgomery  v.  Edwards,  46  Vt.  151  ; 
Strong  v.  Dodds,  47  Vt.  348.  Compare  Farwell 
v.  Tillson,  76  Me.  227 ;  Thomas  v.  Churchill, 
48  Neb.  266. 

6.  Waiver  by  Performance.  —  Moore  v.  Craw- 
ford, 130  U.  S.  122,  affirming  28  Fed.  Rep.  824; 
Trowbridge  v.  Wetherbee,  11  Allen  (Mass.) 
361  ;  In  re  Field,  (Wash.  1903)  73  Pac.  Rep. 
768.  See  also  Miranville  v.  Silverthorn,  48  Pa. 
St.  147.  And  see  infra,  this  title,  VII.  Opera- 
tion of  Statute — 11.  Contracts  Partly  Per- 
formed. 

One  Who  Has  Made  an  Oral  Promise  to  Pay 
the  Debt  of  Another  in  consideration  of  the 
transfer  of  property  to  him,  and  who  has  sub- 
sequently become  a  party  to  commercial  paper 
given  as  security  for  such  debt,  cannot  set  up 
tne  statute  of  frauds  as  against  his  liability 
on  such  paper.  Boulden  v.  Scircle,  34  Ind. 
60. 

7.  Waiver  by  Offer  to  Perform,  —  Smith  v. 
Frankfort,  etc.,  R.  Co.,  (Ky.  1903)  72  S.  W. 
Rep.  1088. 

Fror>!ice  of  Tenant  to  Occupy.  —  A  lessee  is  not 
estopped  to  set  up  the  statute  of  frauds  because 
while  his  contract  was  not  in  writing  yet  he 
promised  to  occupy  the  premises  as  a  tenant 
and  failed  to  notify  the  lessor  to  the  contrary, 
the  consequence  being  that  the  latter  lost  oppor- 
tunity to  secure  another  tenant.  White  v.  l  evy, 
93  Ala.  484. 

8.  Waiver  by  Accepting  Performance  —  Baze- 
more  v.  Mullins.  52  Ark.  207  ;  Gr.lley  v.  Galley, 

14  Neb.  174;  Schenectady  County  v.  McQueen, 

15  Hun  (N.  Y.)  551. 

Acceptance  of  Part  Performance  Not  a  Waiter. 
—  Thompson  v.  New  South  Coal  Co.,  135  Ala. 
630. 

9.  Action  to  Recover  Purchase  Money  in  Stands 
of  Agent.  —  Christensen  v.  Wooley,  41  Mo.  App. 
53- 

Action  to  Avoid  Loss  Through  Contract.  — 
Porter  v.  Wormser,  94  N.  Y.  431. 
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he  has  the  opportunity  to  do  so  cannot  thereafter  shield  himself  from 
liability  upon  that  ground.1 

Waiver  by  Vendor  or  Purchaser.  —  The  vendor  of  lands  by  parol  is  not  estopped 
from  setting  up  the  statute  as  against  a  purchaser  from  the  vendee  who  had 
knowledge  that  his  grantor's  title  rested  in  parol  only.8  A  purchaser  of 
property  subject  to  a  parol  lease,  which  is  provided  for  in  the  deed  of  the 
property,  is  equitably  estopped  from  setting  up  the  statute.3  But  it  has  been 
held  that  a  purchaser  of  realty  may  plead  the  statute  as  against  a  parol  agree- 
ment made  by  him  while  agent  for  the  vendor  that  a  third  person  should 
have  a  refusal  of  the  property.4 

Waiver  by  Lessor  or  Lessee.  —  A  lessor,  it  has  been  held,  cannot  be  said  to  have 
waived  the  statute  by  allowing  the  lessee  to  act  upon  a  parol  agreement  as  to 
the  termination  of  the  tenancy,  for  the  lessee  is  presumed  to  have  knowledge 
of  the  invalidity  of  such  agreement.5  A  lessee  who  signs  a  lease  which  by 
its  terms  is  declared  to  be  a  counterpart  of  a  lease  signed  by  the  lessor  waives 
the  statute  by  admitting  the  lease  to  be  signed  and  sealed  by  the  lessor.6 
Where  a  lessee  assigns  the  lease  by  parol,  and  the  assignee  takes  possession, 
the  invalidity  of  the  assignment  cannot  thereafter  be  set  up  by  either  lessee  7 
or  assignee.8 

Waiver  by  Auctioneer.  —  The  waiver  by  an  auctioneer  of  the  deposit  of  a  part 
of  the  purchase  money  required  by  the  conditions  of  sale  precludes  him  from 
alleging  the  omission  to  make  it  as  a  breach  of  the  contract  by  the  purchaser; 
but  it  does  not  estop  him  from  showing  that  there  was  no  actual  payment  on 
the  contract  without  which  the  statute  of  frauds  is  not  satisfied  where  the  fact 
of  payment  is  relied  upon  to  take  the  contract  out  of  it.9 

Waiver  by  Purchaser  of  Goods.  —  The  defense  that  a  contract  for  the  sale  of 
goods  is  within  the  statute  of  frauds  is  waived  by  the  purchaser  when  he 
receives  the  goods  at  their  destination  for  the  purpose  of  examination,  opens 
and  examines  them,  and  rejects  them  solely  upon  the  ground  that  they  do 
not  conform  to  the  contract.10 

VII.  Operation  of  Statute  —  1.  In  General.  —  The  statute  of  frauds  does 
not  make  oral  contracts  void,11  nor  render  written  contracts  binding.12  Its 
practical  operation  and  effect  is  merely  to  declare  that  certain  enumerated 

1.  Mooney  v.  Elder,  56  N.  Y.  238,  holding  10.  Waiver  by  Purchaser  of  Goods.  —  Doyle  v. 
that  one  who,  when  called  upon  to  pay  commis-  Beaupre,  63  Hun  (N.  Y.)  624,  17  N.  Y.  Supp. 
sions  to  his  agent  for  the  sale  of  real  estate,      287,  affirmed  137  N.  Y.  558. 

bases  his  refusal  to  pay  the  same  upon  the  11.  See  infra,  this  section,  Validity  of  Oral 
ground  that  he  had  withdrawn  the  property  Contracts  and  Validity  of  Oral  Conveyances. 
from  market  before  the  sale  was  made,  cannot  12.  Written  Contracts  Not  Made  Binding.  — 
thereafter,  in  an  action  brought  to  recover  the  If  an  agreement  would  not  be  binding  as  a  ver- 
commission,  defend  upon  the  ground  that  a  valid  bal  agreement  in  the  absence  of  the  statute,  re- 
contract  for  the  sale  had  not  been  made  under  ducing  it  to  writing  imparts  to  it  no  validity, 
the  statute  of  frauds.  Tucker  v.  Bartle,  85  Mo.  114. 

2.  Patton  v.  M'Clure,  Mart.  &  Y.  (Tenn.)  All  other  modes  of  assigning  and  granting 
333.  leases,   estates,   and   interests   in  lands,  tene- 

A  Parol  Contract  by  a  Wife  for  the  sale  of  her  ments,  and  hereditaments,  than  those  declared 

lands  being  absolutely  void  in  Indiana,  she  can-  invalid  by  statute,  are  not  by  implication  de- 

not  be  estopped  from  setting  up  the  invalidity  clared  valid,  irrespective  of  other  legislation 

of  the  same  by  reason  of  her  incapacity  to  make  upon   the  subject.    The  statute  simply  leaves 

it.    Percifield  v.  Black,  132  Ind.  384.  other  modes  of  assigning  and  granting  such 

3.  Hodges  v.  Howard,  5  R.  I.  149.  leases,  estates,  and  interests,  unaffected  by  the 

4.  Buck  v.  Copland,  2  Call.  (Va.)  218.  statute.    They  are  as  if  the  statute  of  frauds 

5.  Smith  v.  Smith,  62  Mo.  App.  596.  and  perjuries  had  never  been  enacted.  Rich- 

6.  Roosevelt  v.  Smith,  (N.  Y.  City  Ct.  Gen.  ardson  v.  Bates,  8  Ohio  St.  257. 

T.)  17  Misc.  (N.  Y.)  323.  Unacknowledged  Lease.  —  In  Carey  v.  Richards, 

7.  Geneva  Mineral  Spring  Co.  v.  Coursey,  45  2  Ohio  Dec.  (Reprint)  630,  6  Cine.  L.  Bui.  251, 
N.  Y.  App.  Div.  268.  it  was  held  that  a  lease  for  more  than  three 

8.  Carter  v.  Hammett,  12  Barb.  (N.  Y.)  years,  but  not  acknowledged  as  required  by  the 
253.  Act  of  1831,  passes  no  term  of  three  years  to 

9.  Waiver  by  Auctioneer  —  Baltzen  v.  Nicolay,  the  lessee.  The  statute  of  frauds  and  the  Act 
53  N.  Y.  467,  reversing  35  N.  Y.  Super.  Ct.  of  1831  are  independent  of  each  other  and  yet 
203.  consistent. 
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In  General. 


conveyances  and  contracts  shall  not  be  enforceable  as  such  unless  in  writing 
or  unless  evidenced  either  by  a  writing  or  by  some  act  furnishing  unequivocal 
proof  to  the  effect  that  the  bargain  has  been  completed.1 

Contracts  implied  by  Law.  —  The  statute  has  no  application  to  rights  arising  by 
legal  implication,  and,  therefore,  a  promise  to  do  something  which  the  law 
would  compel  the  promisor  to  do  in  any  event  need  not  be  in  writing.3 
Thus,  the  grantee  in  a  deed  poll  reciting  that  the  property  conveyed  thereby 
is  subject  to  a  mortgage  which  he  agrees  to  pay  is  liable  on  his  implied 
promise  to  pay  it.3 

statutory  Contracts.  —  The  statute  applies  only  to  common-law  agreements 
and  not  to  contracts  created  under  and  deriving  their  obligation  from  special 
statutes.'* 


1.  See  the  various  statutes. 

The  Act  Required  to  Give  Validity  to  the  con- 
tract is  no  part  of  the  contract  itself.  Pinkham 
v,  Mattox,  53  N.  H.  600. 

A  Parol  Contract  is  not  necessarily  an  oral 
contract.  A  parol  contract  is  merely  a  contract 
not  under  seal ;  it  may  be  in  writing  and  it  may 
be  oral.  Ludwig  v.  Bungart,  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  247. 

An  Agreement  to  Pay  More  than  Legal  Interest 
must  be  in  writing.  Bunker  v.  Barron,  93  Me. 
87;  Staughton  v.  Simpson,  72  Minn.  536;  San- 
guinett  v.  Webster,  153  Mo.  343. 

Agreement  to  Insure.  —  There  is  no  statutory 
provision  in  Alabama  which  requires  an  agree- 
ment entered  into  in  that  state  to  insure  against 
loss  by  fire  to  be  reduced  to  writing.  Mobile 
Marine  Dock,  etc.,  Ins.  Co.  v.  McMillan,  31  Ala. 
711. 

Warehouseman's  Receipt.  —  The  right  to  a  de- 
livery of  goods  described  in  a  warehouse  receipt 
can  be  conferred  upon  the  holder  thereof  only 
by  the  written  assent  of  the  person  to  whom  the 
receipt  is  issued.  Baker  v.  Malone,  126  Ala. 
510. 

Assignment  of  Contract.  —  The  statute  provid- 
ing that  an  oral  assignment  of  a  debt  shall  be 
void  against  the  creditors  of  the  assignor  has 
no  application  to  the  assignment  of  a  contract 
for  a  good  consideration  made  in  good  faith. 
Burton  v.  Gage,  85  Minn.  355. 

Statute  Does  Not  Apply  to  Resulting  Trusts.  — 
The  provision  of  the  statute  of  frauds  making 
void  agreements  not  to  be  performed  within  one 
year  has  no  application  to  an  action  to  enforce 
a  resulting  trust.    Rayl  v.  Rayl,  58  Kan.  585. 

Where  Certain  Certificates  Have  Been  Assigned 
in  Blank,  the  court  will  not  declare  the  assign- 
ment void  under  the  statute  of  frauds  when 
both  parties  claiming  title  to  the  certificates  ac- 
quired their  interest  by  virtue  of  the  same  as- 
signment.   Smith  v.  Clarke,  7  Wis.  551. 

Invalid  Contract  Superseded  by  Valid  Contrpct. 
—  Where  a  contract  of  sale  is  void  under  the 
statute  of  frauds  and  a  valid  contract  is  there- 
after made  taking  the  first  contract  out  of  the 
statute,  in  an  action  to  recover  on  said  valid 
contract  the  invalidity  of  the  first  contract  is  no 
defense.  Dominick  v.  Randolph,  124  Ala. 
S57- 

A  Written  Contract  Will  Not  Repudiate  a  prior 
verbal  one  when  there  is  no  such  intention,  and 
the  written  contract  is  induced  by  false  repre- 
sentations that  the  vendee  under  the  verbal  con- 
tract could  not  comply  therewith.  Kelly  v. 
Kendall,  118  111.  650. 


2.  Rights   Arising  by  Legal  Implication.  — 

Beeston  v.  Collyer,  4  Bing.  309,  13  E.  C.  L.  444; 
Smith  v.  Bradley,  1  Root  (Conn.)  150;  Hayes 
v.  Moynihan,  60  111.  409 ;  Pike  v.  Brown,  7 
Cush.  (Mass.)  133.  See  also  Story  v.  Barrell, 
2  Conn.  665  ;  Allen  v.  Pryor,  3  A.  K.  Marsh. 
(Ky.)  305. 

One  Who  Advertises  to  Give  a  Reward  for  in- 
formation is  liable  at  common  law,  and  his  con- 
tract is  not  within  the  statute  of  frauds.  Wil- 
liams v.  Byrnes,  9  Jur.  N.  S.  363. 

Right  cf  Retainer. — The  statute  of  frauds 
does  not  affect  the  common-law  right  of  re- 
tainer by  an  administrator.  Berry  v.  Graddy, 
1  Met.  (Ky.)  553. 

Right  to  Lien.  —  Persons  becoming  entitled 
to  a  vendor's  lien  are  not  cut  off  by  the  statute 
of  frauds.    Simily  v.  Adams,  88  Mo.  App.  621. 

Where  a  Widow  Pays  the  Funeral  Expenses  of 
Her  Husband  she  can  recover  the  same  from 
the  administrator  of  the  estate,  and  the  statute 
of  frauds  has  no  application,  as  the  law  implies 
a  promise  by  the  administrator  to  pay  the  claim. 
Ray  v.  Honeycutt,  119  N.  Car.  510. 

When  Creation  of  Estate  Depends  on  Intent  of 
Parties.  — The  exception  of  the  statute  of  frauds 
with  regard  to  estates  arising  by  act  or  opera- 
tion of  law  does  not  embrace  cases  where  the 
creation  of  the  estate  depends  solely  on  the  in- 
tention of  parties  to  a  contract.  Bloomfield 
State  Bank  v.  Miller,  55  Neb.  243. 

3.  Implied  Promise  to  Pay  Mortgage.  —  Foster  v. 
Atwater,  42  Conn.  245  ;  Thompson  v.  Dearborn, 
107  111.  87  ;  Pike  v.  Brown,  7  Cush.  (Mass.)  133  ; 
Follansbee  v.  Johnson,  28  Minn.  311  ;  Cushman 
v.  Garrison,  2  Cine.  Super.  Ct.  145  ;  Urquhart  v. 
Brayton,  12  R.  I.  169;  Moore  v.  Stovall,  2  Lea 
(Tenn.)  543 ;  Thompson  v.  Thompson,  3  Lea 
(Tenn.)  126. 

Action  by  Mortgagee.  —  In  most  of  the  fore- 
going cases  the  mortgagee  maintained  an  action 
on  the  promise  in  accordance  with  the  general 
rule  in  the  United  States  that  a  party  may  sue 
on  a  promise  made  for  his  benefit.  See  the 
title  Contracts,  vol.  7,  pp.  104,  105.  The  mort- 
gagee's right  to  sue  was  discussed  and  asserted 
in  Urquhart  v.  Brayton,  12  R.  I.  169. 

4.  Statutory  Contracts,  —  In  Thompson  v. 
Blanchard,  3  N.  Y.  335,  cited  and  followed  in 
Doolittle  v.  Dininny,  31  N.  Y.  350,  it  was  held 
that  where  a  statute  requires  an  undertaking  to 
be  entered  into  by  sureties,  in  order  to  give  a 
right  of  appeal,  an  instrument  containing  the 
requisite  stipulations  is  valid,  although  it  does 
not  express  a  consideration,  and  is  not  under 
seal. 
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Distress  for  Rent.  —  It  has  been  held  that  the  right  of  making  distress  for  rent 

remains  notwithstanding  the  statute  of  frauds.1 

2.  Retrospective  Operation.  —  The  statute  of  frauds  has  no  retrospective 
force.  It  does  not  apply  to  agreements  entered  into  before  its  adoption  as  a 
law.  This  was  declared  to  be  the  effect  of  the  original  English  act,2  and 
similar  holdings  are  to  be  found  in  other  jurisdictions.3 

3.  Validity  of  Oral  Contracts.  — ■  In  a  majority  of  the  jurisdictions  it  is 
regarded  as  a  settled  proposition  of  law  that  a  contract  falling  within  the 
fourth  or  seventeenth  sections  of  the  original  statute,  or  the  statutory  pro- 
vision substantially  equivalent  to  such  sections,  is  not  absolutely  void,  but 
merely  voidable  at  the  election  of  one  or  either  of  the  parties  thereto.  In 
most  cases  the  ground  of  the  decision  is  that  the  statute  merely  declares  that 

no  action  shall  be  brought  "  upon  an  oral  contract,  and  that  the  effect  of 
such  a  statutory  provision  is  simply  to  preclude  the  bringing  of  an  action  to 
enforce,  or  to  prevent  the  introduction  of  parol  evidence  to  prove,  the  con- 
tract. In  some  jurisdictions  a  similar  effect  is  given  to  statutory  declarations 
that  oral  contracts  shall  be  "  void  "  or  shall  not  "  be  allowed  to  be  good." 
On  the  other  hand,  it  has  been  held  that  where  the  statute  provides  that  con- 
tracts shall  be  "  void  "  unless  evidenced  by  writing,  such  contracts  must  be 
considered  in  all  respects  as  nullities.  A  brief  outline  of  the  phraseology  of 
the  vaijous  statutes,  with  the  decisions  pertinent  thereto,  will  be  found  in 
the  notes.4 


1.  Distress  for  Rent.  —  The  law  in  the  United 

States  allows  two  modes  of  redress  for  rent  in 
arrear,  the  one  by  action  in  a  court  of  justice 
and  the  other  by  distress  without  action  or  suit 
in  court,  and  it  is  the  former  only  which  is 
taken  away  by  the  statute  of  frauds  declaring 
that  no  action  shall  be  brought  on  a  lease  for 
more  than  one  year.  Roberts  v.  Tennell,  3  T. 
B.  Mon.  (Ky.)  247 ;  Berry  v.  Grady,  1  Met. 
(Ky.)  553.  See  also  Edwards  v.  Clemons,  24 
Wend.  (N.  Y.)  480. 

2.  English  Act  Not  Retrospective.' — Ash  v. 
Abdy,  3  Swanst.  664 ;  Gillmore  v.  Shooter,  2 
Mod.  310. 

3.  Other  Acts  Not  Retrospective  —  United 
States.  —  McClellan  v.  Pyeatt,  (C.  C.  A.)  66 
Fed.  Rep.  843;  Wilson  v.  Owens,  (C.  C.  A.)  86 
Fed.  Rep.  571,  affirming  1  Indian  Ter.  163. 

Kentucky.  —  Ball  v.  Ball,  2  Bibb  (Ky.)  65; 
Searcey  v.  Morgan,  4  Bibb  (Ky.)  96;  Allen  v. 
Beal,  3  A.  K.  Marsh.  (Ky.)  554;  Barbour  v. 
Whitlock,  4  T.  B.  Mon.  (Ky.)  180;  Fisher  v. 
Cockerill,  5  T.  B.  Mon.  (Ky.)  129;  Overton 
v.  Lacy,  6  T.  B.  Mon.  (Ky.)  13;  McMillin  v. 
McMillin,  7  T.  B.  Mon.  (Ky.)  560. 

Louisiana.  —  Taylor  v.  Smith,  15  La.  Ann. 
415;  McDonald  v.  Stewart,  18  La.  Ann.  90. 

Minnesota.  —  Rogers  v.  Stevenson,  16  Minn. 
68. 

Mississippi.  —  Chaffe  v.  Benoit,  60  Miss.  34. 

North  Carolina.  —  Dunn  v.  Tharp,  4  Ired. 
Eq.  (39  N.  Car.)  7. 

Pennsylvania.  —  Tucker  v.  Bitting,  32  Pa.  St. 
428 ;  Ballentine  v.  White,  77  Pa.  St.  20. 

Texas.  —  Hodges  v.  Johnson,  15  Tex.  570; 
Nichols  v.  Pilgrim,  20  Tex.  426. 

Virginia.  —  Williams  v.  Lewis,  5  Leigh  (Va.) 
686. 

The  Georgia  Act  of  1856,  prohibiting  the 
bringing  of  any  action  to  charge  any  person, 
upon  any  contract  of  sale  or  gift  of  slaves,  un- 
less the  agreement,  contract,  or  gift  be  in  writ- 
ing, acted  only  on  persons  instituting  suits  on 


parol  gifts  of  slaves  for  their  recovery,  and  was 
not  intended  to  affect  the  title  of  one  holding 
by  actual  delivery  and  possession.  Butler  v. 
Hughes,  35  Ga.  200. 

The  Kentucky  Statute  did  not  operate  upon  a 
contract  made  before  the  state  was  organized. 
Caldwell  v.  Carrington,  9  Pet.  (U.  S.)  86, 
affirming  1  McLean  (U.  S.)  167. 

The  Maine  Act  of  1848,  providing  that  no  action 
shall  be  brought  and  maintained  upon  a  prom- 
ise to  pay  a  debt  from  which  the  debtor  has 
been  discharged  by  assignment  or  in  bank- 
ruptcy unless  the  promise  be  in  writing,  applies 
as  well  to  verbal  promises  made  before  the 
passage  of  the  law  as  to  those  made  thereafter; 
and  the  act  is  not  unconstitutional  for  that  rea- 
son, as  it  affects  only  the  remedy  and  not  the 
contract  itself.    Kingley  v.  Cousins,  47  Me.  91. 

Maryland, —  In  Clayland  v.  Pearce,  1  Har.  & 
M.  (Md.)  29,  it  was  held  that  a  will  made  in 
1679,  shortly  after  the  passage  of  the  English 
statute,  but  before  publication  of  the  notice 
thereof  made  in  the  province  of  Maryland,  was 
not  affected  thereby. 

A  Subsequent  Parol  Agreement  entered  into 
after  the  passage  of  the  statute  of  frauds  does 
not  affect  an  oral  contract  complete  before  such 
passage.    Ball  v.  Ball,  2  Bibb  (Ky.)  65. 

Act  Construing  Statute  May  Be  Retrospective. 
—  A  legislative  act  declaring  how  the  statute 
shall  be  construed  applies  to  agreements  made 
before  its  passage,  and  is  not  objectionable  as 
being  retroactive  in  effect.  Baker  v.  Herndon, 
17  Ga.  568. 

4.  Validity  of  Oral  Contracts  —  England.  — 
The  fourth  section  of  the  statute  declares  that 
"  no  action  shall  be  brought  "  upon  certain  con- 
tracts ;  the  seventeenth  section  declares  that 
sales  of  goods  shall  not  "  be  allowed  to  be 
good,"  etc.  These  sections  are  said  by  the  lat- 
est authorities  to  be  the  same  in  effect  and  to 
render  oral  contracts  within  them  merely  void- 
able. Maddison  v.  Alderson,  8  App.  Cas.  488; 
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The  Effect  of  holding  that  a  contract 
not  absolutely  void,  is  to  invest  it  w 

Britain  v.  Rossiter,  n  Q.  B.  D.  123 ;  Snelling 
v.  HuntingfieLd,  1  C.  M.  &  R.  20 ;  Crosby  v. 
Wadsworth,  6  East  602  ;  Laythorpe  v.  Bryant,  3 
Scott  238 ;  Sweet  v.  Lee,  4  Scott  N.  R.  77 ; 
Bracegirdle  v.  Heald,  1  B.  &  Aid.  722.  Com- 
pare Carrington  v.  Roots,  2  M.  &  W.  248 ; 
Reade  v.  Lamb,  6  Exch.  130.  See  also  Leather- 
Cloth  Co.  v.  Hieronimus,  L.  R.  10  Q.  B.  140; 
Leroux  v.  Brown,  12  C.  B.  801,  74  E.  C.  L.  801. 

silabatna.  —  As  to  contracts  within  the  fourth 
section  of  the  original  statute,  the  code  pro- 
vides that  "  every  agreement  is  void  "  (Civ. 
Code  Ala.,  §  2152)  ;  the  early  statutes  de- 
clared that  "no  action  shall  be  brought;"  the 
decisions  have  been  uniform,  under  either  pro- 
vision, that  oral  contracts  are  voidable  merely. 
Patterson  v.  Ware,  10  Ala.  444;  Gillespie  v. 
Battle,  15  Ala.  276;  Aicardi  v.  Craig,  42  Ala. 
31  j  ;  Godden  v.  Pierson,  42  Ala.  370;  Flinn  v. 
Barber,  64  Ala.  193  ;  Cooper  v.  Hornsby,  71  Ala. 
62 ;  Gordon  v.  Tweedy,  71  Ala.  202 ;  Comer  v. 
Sheehan,  74  Ala.  452  ;  Shakespeare  v.  Alba,  76 
Ala.  351  ;  Lewis  v.  Teal,  82  Ala.  288;  Jonas  v. 
Field,  83  Ala.  445  ;  Espal-la  v.  Wilson,  86  Ala. 
487  ;  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  96  Ala. 
515;  Lagerfelt  v.  McKie,  100  Ala.  430. 

Arizona.  —  The  statute  provides  that  "  no 
action  shall  be  brought  "  upon  contracts  within 
the  provisions  of  the  fourth  section  of  the  orig- 
inal statute.   (Rev.  Stat.  Ariz.  1901,  par.  2,696). 

Arkansas.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  pro- 
vision is  "no  action  shall  be  brought;"  as  to 
contracts  for  the  sale  of  goods,  the  language  is 
that  no  such  contract  "  shall  be  binding " 
(Sand.  &  H.  uig.  Stat.  Ark.,  §§  3469.  347o). 
See  Meyer  v.  Roberts,  46  Ark.  80 ;  Henry  v. 
Wells,  48  Ark.  485- 

California.  —  As  to  contracts  within  the 
fourth  and  seventeenth  sections  of  the  original 
statute,  the  code  declares  that  "  the  following 
contracts  are  invalid"  (Cal.  Code,  §  1624). 

Colorado.  —  The  statute  provides  that  con- 
tracts coming  within  the  fourth  and  seven- 
teenth sections  of  the  original  statute  "  shall  be 
void"  (Mills  Annot.  Stat.  Colo.  1891,  §§  2024, 
2025). 

Connecticut,  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  stat- 
ute declares  that  "  no  civil  action  shall  be 
maintained ;  "  as  to  contracts  for  the  sale  of 
goods,  the  language  is  that  no  such  contract 
"shall  be  good"  (Gen.  Stat.  Conn.,  §§  1089, 
1090).  Contracts  within  the  statute  are  void- 
able merely.  Downer  v.  Chesebrough,  36 
Conn.  39. 

Delaware.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  pro- 
vision is  that  "  no  action  shall  be  brought." 
Contracts  for  the  sale  of  goods  are  not  re- 
quired to  be  in  writing,  but  may  be  proven  by 
the  oath  of  the  vendor  and  by  his  account 
books  (Rev.  Stat.  Del,,  p.  535,  c.  63,  §§  4  to  7). 
See  Scotten  v.  Brown,  4  Harr.  (Del.)  324. 

District  of  Columbia.  —  The  English  statute 
is  in  force  (Comp.  Stat.  D.  C,  c.  23,       3,  7). 

Florida.  —  As  to  contracts  within  the  fourth 
sprtion  of  the  original  statute,  the  language  of 
the  statute  is  that  "  no  action  shall  be  brought ;  " 


within  the  provisions  of  the  statute  is 
th  certain  qualities  characteristic  of 

as  to  contracts  for  the  sale  of  goods,  it  is  pro- 
vided that  no  such  contract  "  shall  be  good " 
(Rev.  Stat.  Fla.,  §§  1995,  1996). 

Georgia.  —  As  to  contracts  within  both  the 
fourth  and  seventeenth  sections  of  the  original 
statute,  the  language  of  the  statute  is  "to  make 
the  following  obligations  binding  on  the  prom- 
isor, the  promise  must  be  in  writing,"  etc.  (2 
Code  Ga.,  §  2693).  Contracts  within  the  stat- 
ute are  voidable  merely.  Armour  v.  Ross,  110 
Ga.  403 ;  Johnson  v.  Watson,  1  Ga.  348. 

Idaho.  —  As  to  contracts  within  both  the 
fourth  and  seventeenth  sections  of  the  statute, 
the  language  of  the  statute  is  that  "  the  agree- 
ment is  invalid"  (Rev.  Stat.  Idaho,  §  6009). 

Illinois.  —  As  to  contracts  within  the  fourth 
section  of  the  original  statute,  the  language  is 
that  "  no  action  shall  be  brought ;  "  there  is  no 
provision  corresponding  to  the  seventeenth  sec- 
tion (Starr  &  Curt.  Annot.  Stat.  111.  1896, 
c.  59,  pars.  1,  2).  Contracts  within  the  statute 
are  voidable  merely.  Doe  v.  Cochran,  2  111. 
209;  Collins  v.  Thayer,  74  111.  138;  Wheeler  v. 
Frankenthal,  78  111.  124;  Work  v.  Cowhick,  81 
111.  317;  Chicago  Attachment  Co.  v.  Davis  Sew- 
ing Mach.  Co.,  142  111.  171  ;  Chicago  Attach- 
ment Co.  v.  Davis  Sewing-Mach.  Co.,  (111. 
1890)  25  N.  E.  Rep.  669  ;  Gary  v.  Newto'n,  201 
111.  170;  Michels  v.  West,  109  111.  App.  418. 
It  was  said  by  one  of  the  judges  in  Work  v. 
Cowhick,  81  111.  317,  that  inasmuch  as  the 
statute  applies  only  to  the  remedy  upon  the 
contract,  it  might  at  any  time  be  repealed  or 
modified  by  the  legislature,  and,  the  prohibition 
being  removed,  an  action  would  lie  for  the 
breach  of  a  contract  made  while  the  statute 
was  in  force. 

Indian  Territory.  —  The  statute  of  Arkansas 
in  relation  to  the  statute  of  frauds  was  ex- 
tended over  Indian  Territory  by  Act  Cong.  May 
2,  1890  (26  Stat.  L.  8i,  c.  181,  §  31).  Wilson 
v.  Owens,  (C.  C.  A.)  86  Fed.  Rep.  571- 

Indiana.  —  As  to  contracts  within  the  fourth 
section  of  the  original  statute,  the  language  of 
the  statute  is  that  "  no  action  shall  be  brought ;  " 
as  to  contracts  for  the  sale  of  goods,  it  is  de- 
clared that  no  such  contract  "  shall  be  valid  " 
(Horner's  Stat.  Ind.  1901,  §§  4904,  4910). 
Contracts  within  the  statute  are  voidable 
merely.  Hadden  v.  Johnson,  7  Ind.  394  ;  Fow- 
ler v.  Burget,  16  Ind.  341  ;  Mather  v.  Scoles, 
35  Ind.  1  ;  Owens  v.  Lewis,  46  Ind.  488  ;  Tink- 
ler v.  Swaynie,  71  Ind.  562;  Wills'^.  Ross,  77 
Ind.  1  :  Day  v.  Wilson.  83  Ind.  463  ;  Schierman 
v.  Beckett,  88  Ind.  52;  Lowman  v.  Sheets,  124 
Ind.  416;  Jackson  v.  Stanfield,  137  Ind.  592; 
Morris  v.  Goodwin,  1  Ind.  App.  481  ;  Ohio,  etc., 
R.  Co.  v.  Trapp,  4  Ind.  App.  69  ;  Cochran  v. 
Ward,  5  Ind.  App.  90.  See  also  Harper  v. 
Miller,  27  Ind.  277. 

Iowa.  —  As  to  contracts  within  the  fourth 
and  seventeenth  sections  of  the  original  statute, 
the  code  provides  that  "  no  evidence  of  the  fol- 
lowing enumerated  contracts  is  competent  " 
(Code  Iowa,  §  4625).  Contracts  within  the 
statute  are  voidable  merely.  Berryhill  v.  Jones, 
35  Iowa  335;  Merchant  v.  O'Rourke,  111  Iowa 
351.  See  also  Bullock  v.  Tschergi,  13  Fed. 
Rep.  345- 
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voidable  contracts  generally.  Thus, 
liberty  to  act  under  it  if  they  see  prop 
contract  remains  in  full  force  so  far 

Kansas.  —  As  to  contracts  within  the  fourth 
section  of  the  original  statute,  the  language  of 
the  statute  is  that  "  no  action  shall  be  brought  " 
(Gen.  Stat.  Kan.,  c.  112,  §  6).  Contracts 
within  the  statute  are  merely  voidable.  Stout 
v.  Ennis,  28  Kan.  706. 

Kentucky.  —  The  statute  provides  that  "no 
action  shall  be  brought "  upon  any  contracts 
within  the  fourth  section  of  the  original  stat- 
ute (Stat.  Ky.  1903,  §  470).  Contracts  within 
the  statute  are  voidable  merely.  Kleeman  v. 
Collins,  9  Bush  (Ky.)  460;  Duncan  v.  Baird, 
8  Dana  (Ky.)  101  ;  M'Campbell  v.  M'Campbell, 
5  Litt.  (Ky.)  92;  Craig  v.  Vanpelt,  3  J.  J. 
Marsh.  (Ky.)  489;  Berry  v.  Graddy,  1  Met. 
(Ky.)  553  ;  Oldham  v.  Sale,  1  B.  Mon.  (Ky.) 
76;  Clary  v.  Marshall,  5  B.  Mon.  (Ky.)  266; 
Roberts  v.  Tennell,  3  T.  B.  Mon.  (Ky.)  247  ; 
Montague  v.  Garnett,  3  Bush  (Ky.)  297;  Weber 
v.  Weber,  (Ky.  1903)  76  S.  W.  Rep.  507;  Har- 
row v.  Johnson,  3  Met.  (Ky.)  578. 

Louisiana.  —  Provisions  corresponding  to  the 
fourth  and  seventeenth  sections  of  the  original 
statute  are  found  in  various  sections  of  the 
code  and  statutes  of  Louisiana.  It  has  been 
held  that  a  verbal  agreement  for  the  sale  of 
land  or  slaves  is  not  null  and  void.  The  defect 
which  such  a  contract  presents  relates  solely 
to  the  proof,  and  if  one  of  the  parties  acknowl- 
edges the  agreement  or  permits  parol  evidence 
to  be  given  of  it  without  opposition,  it  is  the 
duty  of  courts  of  justice  to  carry  it  into  effect. 
Jacob  v.  Davis,  4  La.  Ann.  39.  See  also  Fox 
v.  Matthews,  33  Miss.  433. 

Maine.  —  The  statute  provides  that  "  no  ac- 
tion shall  be  maintained "  upon  any  contract' 
within  the  provisions  of  the  fourth  section  of 
the  original  statute ;  as  to  contracts  for  the 
sale  of  goods,  it  is  declared  that  no  such  con- 
tract "shall  be  valid"  (Rev.  Stat.  Me.,  c.  113, 
§§  1,  4).  Contracts  within  the  fourth  section 
have  been  held  to  be  voidable  merely.  Gam- 
mon v.  Butler,  48  Me.  344 ;  Bird  v.  Munroe,  66 
Me.  337. 

Maryland.  —  The  English  statute  is  in  force, 
and  contracts  within  the  statute  are  merely 
voidable.    Crane  v.  Gough,  4  Md.  316. 

Massachusetts.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  lan- 
guage of  the  statute  is  "  no  action  shall  be 
brought ;  "  as  to  contracts  for  the  sale  of 
goods,  it  is  declared  that  no  such  contract 
"  shall  be  good  or  valid  "  (Rev.  Laws  Mass., 
c.  74,  §§  1,  5).  It  has  been  held  that  con- 
tracts coming  within  either  of  these  provisions 
are  merely  voidable.  Trowbridge  v.  Wether- 
bee,  11  Allen  (Mass.)  361;  Stone  v.  Dennison, 
13  Pick.  (Mass.)  1  ;  Cahill  v.  Bigelow,  18  Pick. 
(Mass.)  369;  Haynes  v.  Nice,  100  Mass.  327; 
Townsend  v.  Hargraves,  118  Mass.  325;  Am- 
sinck  v.  American  Ins.  Co.,  129  Mass.  185. 

Michigan.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  stat- 
ute declares  that  such  contracts  "  shall  be 
void  ;  "  as  to  contracts  for  the  sale  of  goods, 
the  language  is  that  no  such  contract  "  shall  be 
valid"  (Comp.  Laws  Mich.,  §§  9511,  9515, 
9516).    Contracts  within  the  statute  are  held 


the  parties  to  such  a  contract  are  at 
er,  and  if  they  choose  to  perform  it,  the 
as  relates  to  the  legal  effect  and  conse- 

to  be  absolutely  void.    Abell  v.  Munson,  18 

Mich.  306. 

Minnesota.  —  The  statute  provides  that  "  no 
action  shall  be  maintained  "  upon  agreements 
not  to  be  performed  within  one  year,  promises 
to  answer  for  the  debt  of  another,  or  promises 
made  upon  consideration  of  marriage  (Stat. 
Minn.  1894,  §  4207)  ;  as  to  contracts  for  the 
sale  of  goods  or  for  the  sale  of  land,  it  is 
declared  that  such  contracts  "  shall  be  void  " 
(Stat.  Minn.  1894,  §§  4210,  4215).  Parol 
contracts  for  the  sale  of  land  have  been  held 
to  be  absolutely  void.  Pierce  v.  Clarke,  71 
Minn.  114,  overruling  Hagelin  v.  Wacks,  61 
Minn.  214.  Oral  promises  to  pay  the  debt  of 
another  are  merely  voidable.  Rogers  v.  Stev- 
enson, 16  Minn.  68. 

Mississippi.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  lan- 
guage of  the  statute  is  "  an  action  shall  not  be 
brought;"  as  to  contracts  for  the  sale  of 
goods,  it  is  declared  that  such  contracts  "  shall 
not  be  allowed  to  be  good  and  valid  "  (Annot. 
Code  Miss.,  §§  4225,  4229).  Verbal  contracts 
for  the  sale  or  lease  of  lands  are  regarded  as 
voidable  merely.  Sims  v.  Hutchins,  8  Smed.  & 
M.  (Miss.)  328;  Grisham  v.  Lutric,  76  Miss. 
444.  As  to  contracts  for  the  sale  of  goods,  see 
Daniel  v.  Frazer,  40  Miss.  507. 

Missouri.  —  The  language  of  the  Missouri 
statute  is  similar  to  that  found  in  both  the 
fourth  and  seventeenth  sections  of  the  original 
statute  (Rev.  Stat.  Mo.,  §§  3418,  3419).  Con- 
tracts within  the  statute  are  voidable  merely. 
Alexander  v.  Merry,  9  Mo.  514;  St.  Louis,  etc., 
R.  Co.  v.  Clark,  121  Mo.  169;  Aultman  v. 
Booth,  95  Mo.  386  ;  Maybee  v.  Moore,  90  Mo. 
343;  Palmer  v.  Elsberry,  79  Mo.  App.  570; 
Shelton  v.  Thompson,  96  Mo.  App.  327. 

Montana.  —  Contracts  within  the  fourth  and 
seventeenth  sections  of  the  original  statute  are 
declared  to  be  "  invalid  "  or  not  to  be  "  valid  " 
(Civ.  Code  Mont.,  §§  2185,  2340,  2342). 

Nebraska.  —  As  to  contracts  within  the 
fourth  and  seventeenth  sections  of  the  original 
statute,  the  language  of  the  statute  is  that  such 
contracts  "  shall  be  void  "  (Comp.  Stat.  Neb. 
1899,  §§  3179,  3182,  3183).  Contracts  within 
the  statute  are  held  voidable  merely.  Cresswell 
v.  McCaig,  11  Neb.  222;  Riley  v.  Bancroft,  51 
Neb.  864. 

Nevada.  —  As  to  contracts  embraced  within 
the  fourth  and  seventeenth  sections  of  the  orig- 
inal statute,  the  language  of  the  statute  is  that 
such  contracts  "shall  be  void"  (Cutting's 
Comp.  Laws  Nev.,  §§  2696,  2700,  2701). 

New  Hampshire.  —  As  to  contracts  for  the. 
sale  of  lands,  the  statute  reads  "  no  action  shall 
be  maintained  ;  "  as  to  other  contracts  within 
the  fourth  section  of  the  original  statute,  the 
statute  declares  that  "  no  action  shall  be 
brought ;  "  as  to  contracts  for  the  sale  of 
goods,  it  is  declared  that  no  such  contract  "  is 
valid"  (Pub.  Stat.  N.  H.,  c.  215,  §§  1,  2,  3). 

New  Jersey.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  stat- 
ute declares  that  "  no  action  shall  be  brought;." 
as  to  contracts  for  the  sale  of  goods,  the  lan- 
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quences  of  what  has  been  done  under 
delivery  of  a  written  instrument,  such 

guage  is  that  every  such  contract  "  shall  be 
void"  (Gen.  Stat.  N.  J.,  pp.  1602,  1603).  Con- 
tracts within  the  statute  are  held  voidable 
merely.    Eaton  v.  Eaton,  35  N.  J.  L.  290. 

New  Mexico.  —  The  English  statute  of 
frauds  is  in  force  in  New  Mexico.  Childers  v. 
Lee,  5  N.  Mex.  580. 

New  York.  —  The  provisions  of  the  statutes 
corresponding  to  the  fourth  and  seventeenth 
sections  of  the  original  statute  declare  that 
contracts  within  such  provisions  shall  be 
"  void."  Real  Property  Law,  §  224 ;  Personal 
Property  Law,  §  21.  Early  decisions  are  to 
the  effect  that  the  statute  affects  the  remedy 
only  and  not  the  validity  of  the  contract.  Web- 
ster v.  Zielly,  52  Barb.  (N.  Y.)  482;  Vincent 
v.  Germond,  11  Johns.  (N.  Y.)  283;  Dowdle  v. 
Camp,  12  Johns.  (N.  Y.)  451.  See  also  Mooney 
v.  Elder,  56  N.  Y.  238;  Brown  v.  Farmers'  L. 
&  T.  Co.,  117  N.  Y.  266. 

North  Carolina.  —  The  code  provides  that 
"  no  action  shall  be  brought  "  upon  a  promise 
by  an  executor  or  administrator,  or  upon  a 
promise  to  pay  the  debt  of  another ;  as  to  con- 
tracts for  the  sale  of  lands,  it  is  declared  that 
such  contracts  "  shall  be  void  and  of  no  effect  " 
(Code  N.  Car.,  §§  1552,  iSS4)-  Contracts 
within  the  statute  have  been  held  to  be  voidable 
merely.  Syme  v.  Smith,  92  N.  Car.  338  ;  Dail 
v.  Freeman,  92  N.  Car.  351;  Magee  v.  Blank- 
enship,  95  N.  Car.  563. 

North  Dakota.  —  Contracts  within  the  fourth 
and  seventeenth  sections  of  the  original  statute 
are  declared  to  be  "  invalid  "  (Rev.  Codes  N. 
Dak.,  §  3887). 

Ohio.  —  As  to  contracts  within  the  fourth 
section  of  the  original  statute,  the  statute  pro- 
vides that  "no  action  shall  be  brought"  (Bates 
Annot.  Stat.  Ohio  1903,  §  4I99>-  Contracts 
within  the  statute  are  held  to  be  voidable 
merely.  Minns  v.  Morse,  15  Ohio  568;  Leffer- 
son  v.  Dallas,  20  Ohio  St.  68 ;  Cooper  v.  Cooper, 
8  Ohio  Dec.  35. 

Oklahoma.  —  Contracts  within  the  fourth  and 
seventeenth  sections  of  the  original  statute  are 
declared  to  be  "invalid"  (Stat.  Okla.,  §  821). 

Oregon.  —  The  statute  declares  contracts 
within  the  provisions  of  the  fourth  and  seven- 
teenth sections  of  the  original  statute  to  be 
"  void "  (Ball.  &  C.  Annot.  Stat.  Oregon, 
§  797)- 

Pennsylvania.  —  The  statute  provides  that 
"  no  action  shall  be  brought  "  upon  a  promise 
by  an  executor  or  administrator,  or  upon  a 
promise  to  answer  for  a  debt  of  another 
(Bright.  Purd.  Dig.  Laws  Pa.  1894,  p.  941). 
Thcie  is  no  provision  as  to  parol  contracts  for 
the  sale  of  land.  As  to  whether  contracts 
within  the  statute  are  void  or  voidable,  see 
Anderson  v.  Best,  176  Pa.  St.  498. 

Rhode  Island.  —  The  statute  provides  that 
"  no  action  shall  be  brought "  upon  contracts 
within  the  fourth  section  of  the  original  stat- 
ute (Gen.  Laws  R.  I.,  c.  233,  §  6). 

South  Carolina.  —  The  phraseology  of  the 
statute  is  similar  to  that  of  the  original  statute 
(Civ.  Code  S.  Car.,  §§  2652,  2653). 

South  Dakota.  —  The  statute  declares  that 
contracts  within  the  fourth  and  seventeenth 
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as  a  deed  to  lands,  such  instrument  will 

sections  of  the  original  statute  shall  be  "  in- 
valid "  (Annot.  Stat.  S.  Dak.  1901,  §  4733). 

Tennessee.  —  The  statute  provides  that  "  no 
action  shall  be  brought "  upon  a  contract 
within  the  provisions  of  the  fourth  section  of 
the  original  statute  (Annot.  Code  Tenn.  1896. 
§  3142L  Contracts  within  the  statute  are  held 
voidable  merely.  Sneed  v.  Bradley,  4  Sneed 
(Tenn.)  301  ;  Roberts  v.  Francis,  2  Heisk. 
(Tenn.)  127;  Hamilton  v.  Gilbert,  2  Heisk. 
(Tenn.)  680;  King  v.  Coleman,  g3  Tenn.  561. 

Texas.  —  The  statute  provides  that  "  no  ac- 
tion shall  be  brought  "  upon  a  contract  within 
the  provisions  of  the  fourth  section  of  the  orig- 
inal statute  (Rev.  Stat.  Tex.,  art.  2343). 

Utah.  —  The  statute  provides  that  contracts 
within  the  fourth  and  seventeenth  sections  of 
the  original  statute  "  shall  be  void "  (Rev. 
Stat.  Utah,  §§  2463,  2467,  2469). 

Vermont.  —  As  to  contracts  within  the 
fourth  section  of  the  original  statute,  the  stat- 
ute declares  that  "  no  action  at  law  or  in  equity 
shall  be  brought ;  "  as  to  contracts  for  the  sale 
of  goods,  it  is  declared  that  no  such  contract 
"shall  be  valid"  (Stat.  Vt.,  §§  1224,  1225). 
Contracts  within  the  fourth  section  have  been 
held  to  be  voidable  merely.  Shaw  v.  Shaw,  6 
Vt.  69  ;  Philbrook  v.  Belknap,  6  Vt.  383  ;  Smith 
v.  Smith,  14  Vt.  440.  See  also  Hawley  v. 
Moody,  24  Vt.  603. 

Virginia.  —  The  statute  declares  that  "  no 
action  shall  be  brought  "  upon  contracts  within 
the  fourth  section  of  the  original  statute  (Code 
Va.,  §  2840).  Contracts  within  this,  statute 
have  been  held  voidable  merely.  Dupuy  v. 
Delaware  Ins.  Co.,  63  Fed.  Rep.  680.  See  also 
Kemp  v.  National  Bank,  (C.  C.  A.)  109  Fed. 
Rep.  48. 

Washington.  —  The  statute  declares  that 
contracts  within  the  fourth  section  of  the  orig- 
inal statute,  except  contracts  for  the  sale  of 
land,  "shall  be  void;"  as  to  contracts  for  the 
sale  of  goods,  it  is  declared  that  no  such  con- 
tract "shall  be  good  and  valid"  (Ball.  Annot. 
Codes  &  Stat.  Wash.  1897,  §§  4576,  4577). 

West  Virginia.  —  The  statute  provides  that 
"  no  action  shall  be  brought  "  upon  a  contract 
within  the  fourth  section  of  the  original  statute 
(Code  W.  Va.,  c.  98,  §  1). 

Wisconsin.  —  The  statute  declares  that  con- 
tracts within  the  fourth  and  seventeenth  sec- 
tions of  the  original  statute  "  shall  be  void " 
(Stat.  Wis.,  §§  2304,  2307,  2308).  Parol  con- 
tracts for  the  sale  of  land  have  been  held  to  be 
absolutely  void.  Madigan  v.  Walsh,  22  Wis. 
501  ;  Brandeis  v.  Neustadtl,  13  Wis.  142. 

Wyoming.  —  The  statute  declares  that  con- 
tracts within  the  fourth  and  seventeenth  sec- 
tions of  the  original  statute  "  shall  be  void " 
(Rev.  Stat.  Wyo.,  §§  1249,  1250). 

See  also  infra,  this  title,  Contracts  for  the 
Sale  of  Goods,  Wares,  or  Merchandises  —  Ef- 
fect of  Noncompliance  with  Statute. 

1.  Parties  at  Liberty  to  Perform.  —  Aicardi  v. 
Craig,  42  Ala.  311  ;  Godden  v.  Pierson,  42  Ala. 
370;  M'Campbell  v.  M'Campbell,  5  Litt.  (Ky.) 
92 ;  Eaton  v.  Eaton,  35  N.  J.  L.  290  ;  Cooper  v. 
Cooper.  8  Ohio  Dec.  35  ;  Philbrook  v.  Belknap, 
6  Vt.  383. 
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relate  back  to  the  origin  of  the  contract  and,  in  some  cases,  will  overreach 
rights  intermediately  acquired.1  Where  the  contract  has  been  partly  per- 
formed, the  law  will  raise  and  enforce  a  new  contract  based  upon  what  has 
been  done  in  the  way  of  execution.58  A  parol  contract  is  often  held  to  be 
good  as  a  matter  of  defense,3  or  as  a  consideration  for  a  valid  written  con- 
tract ; 4  and  equity  considers  such  a  contract  so  far  from  being  void  as  to 
warrant  its  enforcement  in  case  of  fraud  shown.5  In  other  instances,  con- 
tracts which  may  not  be  enforced  as  such  because  of  the  prohibition  of  the 
statute,  are  nevertheless  held  to  be  of  sufficient  validity  to  warrant  the 
enforcement  of  rights  and  obligations  arising  therefrom.6 

4.  Validity  of  Oral  Conveyances  —  a.  In  General.  —  Independently  of  the 
provision  of  the  statute  declaring  that  estates  created  by  parol  shall  have  the 
force  and  effect  of  estates  at  will  only,  verbal  conveyances  are  no  more  to  be 
considered  as  absolute  nullities  than  are  verbal  contracts.7   Thus,  a  parol  lease, 


See  also  infra',  this  section,  Contracts  Com- 
pletely Performed. 

An  Implied  Acceptance  of  a  Written  Option 
for  the  lease  of  stock  may  be  invalid  and  un- 
enforceable because  not  in  writing,  but  its  cove- 
nants are  valid  as  long  as  the  use  of  the  stock 
by  the  acceptor  lasts.  Zachry  v.  Nolan,  30  U. 
S.  App.  244,  66  Fed.  Rep.  467. 

1.  Relation  Back  of  Written  Instrument.  — 
Clary  v.  Marshall,  5  B.  Mon.  (Ky.)  266 ;  Alex- 
ander v.  Merry,  9  Mo.  514;  Magee  v.  Blanken- 
ship,  95  N.  Car.  563 ;  King  v.  Coleman,  98 
Tenn.  561. 

Dower  Eights  Cut  Off. —  Oldham  v.  Sale,  1  B. 
Mon.  (Ky.)  76.  Compare  Madigan  v.  Walsh, 
22  Wis.  501. 

Judgment  Against  Vendor  Cut  Off.  —  Minns  v. 
Morse,  15  Ohio  568.  Compare  Lefferson  v. 
Dallas,  20  Ohio  St.  68. 

A  Parol  Vendee  Out  of  Possession  may  not  have 
the  sale  completed  and  enforced  so  as  to  dis- 
possess independent  third  parties  who  are  in 
possession,  claiming  in  their  own  right  from 
an  entirely  different  source.  King  v.  Coleman, 
98  Tenn.  561. 

2.  See  infra,  this  section,  Contracts  Partly 
Performed  —  Rights  Arising  from  Part  Per- 
formance. 

3.  See  infra,  this  section,  Oral  Contracts  as 
Ground  of  Defense. 

4.  See  infra,  this  section,  Oral  Contracts  as 
Consideration  for  Other  Promises. 

5.  See  infra,  this  title,  Enforcement  of  Oral 
Contracts  in  Equity. 

6.  Enforcement  of  Lien  Against  Land. —  A 
parol  contract  for  the  sale  of  land  being  void- 
able merely,  the  vendor  may  enforce  a  lien 
rpon  the  same  for  the  payment  of  the  purchase 
money,  Hamilton  v.  Gilbert,  2  Heisk.  (Tenn.) 
680 ;  even  as  against  the  purchaser  at  an  exe- 
cution sale  upon  a  judgment  subsequently  ren- 
dered against  the  vendor.  Roberts  v.  Francis, 
2  Heisk.  (Tenn.)  127. 

And  an  agricultural  lien  entered  against  the 
land  while  the  vendee  is  in  possession  is  su- 
perior to  the  lien  of  a  judgment  thereafter 
entered  against  the  vendpr.  Dail  v.  Freeman, 
92  N.  Car.  351. 

Kecovery  of  Broker's  Commissions.  —  A  broker 
can  recover  his  commission  for  an  oral  sale  of 
land  when  the  purchaser  is  ready  and  willing 
to  purchase  when  such  verbal  contract  is  made. 
Mooney  v.  Elder,  56  N.  Y.  238. 


A  Claim  Will  Lie  Against  the  Estate  of  one 
who  borrowed  money  to  be  repaid  in  two  years. 
Weber  v.  Weber,  (Ky.  1903)  76  S.  W.  Rep. 
507. 

Parol  Contract  as  Ground  of  Action  for  Forcible 
Detainer.  — ■  Where  one  is  in  possession  of  land 
under  a  parol  contract  of  sale,  the  vendor 
may  set  up  such  contract  and  the  failure  of 
the  vendee  to  comply  with  it,  as  his  ground  for 
recovery  in  an  action  of  forcible  detainer. 
Leach  v.  Ritzke,  86  111.  App.  483. 

Oral  Contract  Not  Valid  as  Estoppel. —  An  oral 
promise  to  pay  the  debt  of  another  cannot  con- 
stitute an  estoppel.  Therefore  one  who  prom- 
ises to  pay  a  note  to  which  his  name  is  signed 
is  not  estopped  to  claim  subsequently  that  the 
signature  is  forged.  Smith  v.  Tramel,  68  Iowa 
488. 

7.  Verbal  Conveyances  Not  Void. —  Ohio,  etc., 
R.  Co.  v.  Trapp,  4  Ind.  App.  69 ;  Cowell  v. 
Phcenix  Ins.  Co.,  126  N.  Car.  684.  Compare 
Crippen  v.  Bearden,  5  Humph.  (Tenn.)  129. 
See  also  infra,  this  title,  Estates  in  Lands. 

The  North  Carolina  Act  of  1784  requiring  all 
sales  of  slaves  to  be  in  writing  does  not  make 
such  sales  void  as  between  the  parties,  but  only 
as  concerning  creditors  and  purchasers.  Lynch 
v.  Ashe,  1  Hawks  (8  N.  Car.)  338 ;  Rhodes  v. 
Holmes,  2  Hawks  (9  N.  Car.)  193. 

Excess  Only  of  Parol  Lease  Void.  —  A  parol 
lease  for  two  years  is  not  void.  The  parties 
had  authority  to  make  a  lease  for  one  year, 
and  therefore  it  is  only  the  excess  that  is 
void,  and  such  a  lease  is  valid  for  one  year. 
Friedhoff  v.  Smith,  13  Neb.  5. 

Parol  Sale  as  Ground  of  Action  in  Trespass.  — 
Where  one  sells  by  parol  the  right  to  enter  and 
raise  a  crop,  and  after  the  crop  is  growing  the 
vendee  sells  same  to  another,  the  latter  may 
maintain  trespass  against  the  owner  for  cutting 
and  removing  the  crop,  and  the  statute  of  frauds 
is  no  defense.     Wilber  v.  Paine,  1  Ohio  251. 

Parol  Lease  as  Ground  of  Damages  for  Obstruct- 
ing Premises. —  In  an  action  to  recover  dam- 
ages for  the  obstruction  of  the  premises  of  the 
plaintiff  and  consequent  inability  to  build 
thereon,  evidence  may  be  given  that  plaintiff 
had  rented  the  intended  building  to  a  third 
person  at  a  stipulated  rent,  and  it  is  no  objec- 
tion to  such  evidence  that  the  rent  was  oral. 
Burruss  v.  Hines,  94  Va.  413. 

Verbal  Grant  of  Private  Passway.  —  It  is  true 
that  a  private  passway  is  an  interest  in  land, 
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which  is  not  valid  to  create  a  term,  may  nevertheless  be  looked  to,  to  show 
the  conditions  of  occupation  and  to  define  the  rights  and  relations  of  the 
parties  so  far  as  the  same  have  been,  executed.1 

In  Louisiana,  a  parol  sale  of  immovables,  which  term  includes  slaves,  is  not 
an  absolute  nullity.  The  contract  will  be  enforced  by  the  court  if  the 
defendant  acknowledges  the  sale  in  his  answer  to  interrogatories  or  permits 
parol  proof  thereof  to  be  given  without  opposition;  but  if  the  sale  is  denied, 
it  cannot  be  proved  by  parol  evidence.3 

b.  Operation  as  Estates  at  Will  and  from  Year  to  Year.  —  A 
parol  lease  within  the  statute  of  frauds  is  declared  by  the  original  statute  to 
have  the  force  and  effect  of  an  estate  at  will  only.  But,  in  early  times,  the 
English  courts  laid  it  down  as  a  rule  of  law  that  an  estate  at  will,  when  once 
created,  might  become  changed  to  a  tenancy  from  year,  to  year  by  the  pay- 
ment of  rent  or  through  other  circumstances  indicating  an  intent  to  create  a 
yearly  tenancy.  The  question  whether  this  rule  applies  to  estates  at  will 
arising  from  parol  leases  within  the  statute  of  frauds  has  been  widely  dis- 
cussed, largely  on  account  of  the  necessity  of  determining  what  is  a  sufficient 
notice  of  the  termination  of  the  tenancy  thereby  created ;  and  it  has  been 
held  in  England  and  in  many  of  the  United  States  that  the  rule  does  apply.3 


and  a  verbal  conveyance  of  such  way  is  not 
enforceable,  because  of  the  statute  of  frauds; 
but  where  the  grantee  of  such  way  has  used  it 
for  fifteen  years  the  agreement  may  be  used  to 
rebut  the  idea  of  such  use  being  permissive, 
and  as  establishing  it  as  a  right.  Talbott  v. 
Thorn,  91  Ky.  417. 

1.  Lease  Governs  as  to  Rights  of  Parties,  etc.  — 
England.  —  Doe  v.  Bell,  5  T.  R.  471. 

Canada.  —  Galbraith  v.  Fortune,  10  U.  C.  C. 
P.  109;  Lyman  v.  Snarr,  10  U.  C.  C.  P.  462. 

Alabama.  —  Crommelin  v.  Thiess,  31  Ala. 
412. 

Connecticut.  —  Larkin  v.  Avery,  23  Conn. 
304. 

Georgia.  —  Cody  v.  Quarterman,  12  Ga.  386. 

Illinois.  —  Marr  v.  Ray,  151  111.  340,  affirming 
50  111.  App.  415. 

Indiana.  —  Railsback  v.  Walke,  81  Ind.  409; 
Nash  v.  Berkmeir,  83  Ind.  536;  Ohio,  etc.,  R. 
Co.  v.  Trapp,  4  Ind.  App.  69. 

Minnesota.  —  Johnson  v.  Albertson,  51  Minn. 
333- 

Missouri.  —  Butts  v.  Fox,  96  Mo.  App.  437. 

New  York.  —  Schuyler  v.  Leggett,  2  Cow. 
(N.  Y.)  660;  Reeder  v.  Sayre,  70  N.  Y.  180; 
Laughran  v.  Smith,  75  N.  Y.  205. 

North  Dakota.  —  Peoples  v.  Evens,  8  N. 
Dak.  i2i. 

Tennessee.  - —  Shepherd  v.  Cummings,  1 
Coldw.  (Tenn.)  354. 

Vermont.  —  Barlow  v.  Wainwright,  22  Vt. 
88. 

See  also  infra,  this  section,  Contracts  Partly 
Performed  —  Contract  as  Measure  of  Damages 
—  Action  for  Use  and  Occupation. 

Lease  Governs  as  to  Amount  of  Rent.  De 
Medina  v.  Poison,  Holt  47,  3  E.  C.  L.  28  ;  Cur- 
rier v.  Barker,  2  Gray  (Mass.)  224;  Evans  v. 
Winona  Lumber  Co.,  30  Minn.  515;  Edwards 
v.  demons,  24  Wend.  (N.  Y.)  480. 

Lease  Governs  as  to  Time  of  Payment  of  Rent.  — 
Currier  v.  Barker,  2  Gray  (Mass.)  224  ;  Norris 
v.  Morrill,  40  N.  H.  395. 

Lease  Governs  as  to  Liability  for  Repairs.  — 
Although  a  lease  is  void  under  the  statute,  yet 


where  the  lessees  hold  the  premises  until  the 
end  of  the  term  and  continue  to  pay  the  rent 
they  are  liable  to  all  the  stipulations  contained 
in  the  lease  as  to  repair,  etc.,  in  the  same  way 
as  the  tenant  who  holds  over  upon  the  expira- 
tion of  a  valid  lease.  Beale  v.  Sanders,  3 
Bing.  N.  Cas.  850,  32  E.  C.  L.  354.  See  also 
Richardson  v.  Gifford,  1  Ad.  &  El.  52,  28  E. 
C.  L.  35. 

2.  Louisiana  —  Sale  of  Immovables. — Babi- 
neau  v.  Cormier,  1  Mart.  N.  S.  (La.)  456 ; 
Wells  v.  Hunter,  5  Mart.  N.  S.  (La.)  119; 
Bauduc  v.  Conrey,  10  Rob.  (La.)  466;  Bach  v. 
Hall,  3  La.  116;  Strawbridge  v.  Warfield,  4  La. 
20  ;  Marionneaux  v.  Edwards,  4  La.  Ann.  103  ; 
Brown  v.  Frantum,  6  La.  39  ;  Stocks  v.  Furgu- 
son,  10  La.  Ann.  132;  Knox  v.  Thompson,  12 
La.  Ann.  114;  Pauline  v.  Hubert,  14  La.  Ann. 
156;  Barbin  v.  Gaspard,  15  La.  Ann.  539; 
Halsmith  v.  Castay,  17  La.  Ann.  140.  See 
also  Fox  v.  Matthews,  33  Miss.  433. 

3.  Estate  at  Will  May  Become  Tenancy  from 
Year  to  Year.. —  England.  —  Doe  v.  Bell,  5  T. 
R.  471;  Clayton  v.  Blakey,  8  T.  R.  3 ;  Doidge 
v.  Bowers,  2  M.  &  W.  365.  Compare  De 
Medina  v.  Poison,  Holt  47,  3  E.  C.  L.  28. 

Alabama.  —  Crommelin  v.  Thiess,  31  Ala. 
412. 

Connecticut.  —  Strong  v.  Crosby,  21  Conn. 
398.  See  also  Larkin  v.  Avery,  23'  Conn.  304, 
wherein  it  was  said  that  the  English  rule  was 
in  force  in  Connecticut  except  as  to  the  length 
of  notice  required  for  termination  of  the 
tenancy. 

Georgia.  —  Cody  v.  Quarterman,  12  Ga.  386. 
Iowa.  —  Bush  v.  Sullivan,  3  Greene  (Iowa) 

344- 

Kentucky.  —  Smith  v.  Hornback,  4  Litt. 
(Ky.)  232;  Morehead  v.  Watkyns,  5  B.  Mon. 
(Ky.)  228. 

Michigan.  —  Morrill  v.  Mackman,  24  Mich. 
279  ;  Coan  v.  Mole,  39  Mich.  454  ;  Huntington 
v.  Parkhurst.  87  Mich.  38  ;  Smelling  v.  Valley, 
103  Mich.  580;  Barrett  v.  Cox,  112  Mich.  220; 
Steketee  v.  Pratt,  122  Mich.  80.  Compare 
Huyser  v.  Chase,  13  Mich.  98. 
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In  some  jurisdictions,  however,  the  rule  has  been  held  either  as  not  applicable, 
or  as  applicable  in  modified  form,  or  the  effect  of  a  parol  lease  within  the 
statute  has  been  determined  with  reference  to  other  statutory  provisions. 
A  summary  of  the  holdings  in  these  jurisdictions  will  be  found  in  the  notes.1 


Nebraska.  —  Humphrey  Hardware  Co.  v. 
Herrick,  (Neb.  1904)  99  N.  W.  Rep.  233. 

New  Jersey.  —  Drake  v.  Newton,  23  N.  J. 
L.  in. 

New  York. — Lounsbery  v.  Snyder,  31  N.  Y. 
514;  Reeder  v.  Sayre,  70  N.  Y.  180,  affirming 
6  Hun  (N.  Y.)  562;  Laughran  v.  Smith,  75  N. 
Y.  205  ;  Blumenthal  v.  Bloomingdale,  100  N. 
Y.  558;  Talamo  v.  Spitzmiller,  120  N.  Y.  37; 
Craske  v.  Christian  Union  Pub.  Co.,  17  Hun 
(N.  Y.)  319;  Schuyler  v.  Leggett,  2  Cow.  (N. 
Y.)  660;  People  v.  Rickert,  8  Cow.  (N.  Y.) 
226;  Greaton  v.  Smith,  1  Daly  (N.  Y.)  380; 
Taggard  v.  Roosevelt,  (C.  PI.  Gen.  T.)  8  How. 
Pr.  (N.  Y.)  141."  See  also  Jackson  v.  Rogers, 
2  Cai.  Cas.  (N.  Y.)  314,  1  Johns.  Cas.  (N.  Y.) 
33- 

Oregon.  —  Garrett  v.  Clark,  5  Oregon  464 ; 
Williams  v.  Ackerman,  8  Oregon  405 ;  Rosen- 
blat  v.  Perkins,  18  Oregon  156. 

Pennsylvania.  —  McDowell  v.  Simpson,  3 
Watts  (Pa.)  135;  Adams  v.  McKesson,  53  Pa. 
St.  81  ;  Dumn  v.  Rothermel,  112  Pa.  St.  272; 
Walter  v.  Transue,  17  Pa.  Super.  Ct.  94.  See 
also  Stover  v.  Cadwallader,  2  Penny.  (Pa.)  117, 
holding  that  where  there  is  a  parol  lease  for 
four  years,  the  consideration  being  a  round 
sum  payable  at  the  end  of  the  term,  it  is 
clearly  only  a  lease  at  will. 

Tennessee.  —  Shepherd  v.  Cummings,  1 
Coldw.  (Tenn.)  354. 

Vermont.  —  Barlow  v.  Wainwright,  22  Vt.  88. 

Wisconsin.  —  Ganter  v.  Atkinson,  35  Wis. 
48  ;  Koplitz  v.  Gustavus,  48  Wis.  48. 

A  Mere  Executory  Parol  Lease  is  void  and 
ineffectual  on  behalf  of  either  party.  Larkin 
v.  Avery,  23  Conn.  304. 

Where  a  Tenant  Occupies  for  Less  than  a  Yet  r, 
he  will  be  liable  only  for  the  actual  use  and 
occupation  of  the  premises.  Prial  v.  Entwistle, 
10  Daly  (N.  Y.)  398. 

Mere  Occupancy  without  payment  of  rent  will 
not  constitute  a  tenancy  from  year  to  year: 
Talamo  v.  Spitzmiller,  120  N.  Y.  37. 

Monthly  Payments  of  Rent  will  not  necessarily 
be  regarded  as  establishing  a  holding  from 
month  to  month.  Laughran  v.  Smith,  75  N. 
Y.  205  ;  Ridgley  v.  Stillwell,  28  Mo.  400,  25 
Mo.  570  ;  Scully  v.  Murray,  34  Mo.  420.  Com- 
pare Anderson  v.  Prindle,  23  Wend.  (N.  Y.) 
616,  affirming  19  Wend.  (N.  Y.)  391. 

A  Simple  Permission  to  Occupy  Indefinitely 
without  payment  of  rent  creates  merely  a 
tenancy  at  will.  Williams  v.  Deriar,  31  Mo. 
13;  and  oral  evidence  is  admissible  not  to 
show  title  to  the  real  property,  but  to  allow  the 
character  of  the  alleged  title  to  be  established 
for  the  purpose  of  showing  that  the  donee  was 
to  occupy  the  premises  without  rent.  Bailey 
v.  Ward,  32  La.  Ann.  839. 

A  Mere  Agreement  for  a,  Written  Lease  upon 
conditions,  constitutes  only  a  tenancy  at  will, 
for,  until  the  performance  of  the  conditions, 
there  is  no  time  at  which  the  tenant  can  de- 
mand a  written  lease  or  the  landlord  give  the 
same,  and  the  tenant  therefore  cannot  be  said 


to  be  in  for  a  year  under  the  oral  agreement. 
Childers  v.  Lee,  5  N.  Mex.  576. 
Rule  Applies  to  Actual  Lessees  Only.  —  The 

rule  that  a  verbal  lease  for  longer  than  a  year 
is  effective  to  create  a  tenancy  from  year  to 
year  and  to  regulate  the  terms  of  the  posses- 
sion does  not  apply  except  in  the  case  of  those 
who  are  strictly  lessees ;  it  does  not  apply  to 
persons  who  have  neither  possession  nor  right 
of  possession  and  who  are  merely  in  charge  of 
the  premises  for  the  purpose  of  managing  them 
and  to  collect  the  rents  from  the  tenants.  Sey- 
mour v.  Warren,  86  N.  Y.  App.  Div.  403. 

Lease  from  Purchaser  under  Lien.  —  A  lessee 
holding  under  a  parol  lease  of  later  date  than 
a  lien  becomes  a  tenant  at  will  of  the  pur- 
chaser under  such  lien  upon  receiving  notice 
of  the  purchaser's  election  to  determine  his 
tenancy.     Adams  v.  McKesson,  53  Pa.  St.  81. 

Estate  May  Be  Assigned.  —  An  estate  at  will 
outside  of  the  statute  is  hot  assignable ;  but 
one  existing  by  virtue  of  the  statute  is  assigna- 
ble.    Cody  v.  Quarterman,  12  Ga.  386. 

1.  In  Arkansas,  the  statute,  after  declaring 
that  parol  leases  shall  have  the  force  and 
effect  of  estates  at  will  only,  provides  that  they 
shall  not,  either  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  effect  or 
force  than  as  leases  not  exceeding  the  term  of 
one  year.  And  by  another  clause  it  is  pro- 
vided that  no  action  shall  be  brought  to  charge 
any  one  upon  a  contract  for  a  lease  for  a  longer 
term  than  one  year.  In  accordance  with  this 
statute  a  parol  lease  of  three  years  may  have 
such  vitality  as  to  support  agreements  with 
regard  to  the  subject-matter,  and  for  the  pur- 
poses of  justice  may  be  enforced  for  one  year 
although  made  for  a  longer  time.  Thus,  if 
improvements  are  made  under  such  a  contract, 
to  be  applied  upon  the  rent,  the  lease  should 
have  force  for  one  year  at  least  in  order  to 
protect  the  tenant  in  his  expenditures.  No 
advance  payments  however  can,  in  law  or 
equity,  be  construed  to  extend  the  tenancy  be- 
yond a  year.  Brockway  v.  Thomas,  36  Ark. 
518.  See  also  Anderson  v.  May,  10  Heisk. 
(Tenn.)  84. 

In  Illinois,  a  tenant  who  enters  under  a  parol 
lease  for  more  than  a  year  and  pays  rent  at  the 
rate  fixed  by  the  contract,  becomes  a  tenant 
from  month  to  month,  and  is  entitled  to  notice 
to  quit.  Marr  v.  Ray,  151  111.  340,  affirming 
50  111.  App.  415;  Creighton  v.  Sanders,  89  111. 
543  ;  Brownell  v.  Welch,  91  III.  523.  And  the 
rule  applies  to  a  tenancy  commenced  under  a 
mere  written  agreement  to  lease.  Blake  v. 
Kurrus,  41  111.  App.  562. 

In  Warner  v.  Hale,  65  111.  395,  the  same  rule 
was  applied  though  the  leasing  was  only  for 
one  year. 

In  Indiana,  under  the  statutes,  tenancies  at 
will  can  be  created  only  by  express  contract, 
and.  all  general  tenancies  in  which  the  prem- 
ises are  occupied  with  the  consent  of  the 
owner,  either  express  or  implied,  are  tenancies 
from  year  to  year.  When  one  takes  possession 
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5.  Oral  Contracts  as  Consideration  for  Other  Promises.  —  The  authorities  are 
at  variance  as  to  whether  an  oral  contract  within  the  statute  is  a  sufficient 
consideration  for  another  valid  contract.  In  some  cases,  it  is  said  that  the 
moral  obligation  arising  from  a  contract  not  enforceable  because  of  the  statute 
bar  is  a  good  consideration  to  support  an  express  promise  in  writing.1  In 

of  real  estate  under  a  nonenforceable  lease,  his 
possession  is  with  the  consent  of  the  landlord, 
and  consequently  a  tenancy  from  year  to  year 
is  created.  Swan  v.  Clark,  80  Ind.  57;  Rails- 
back  v.  Walke,  81  Ind.  409 ;  Nash  v.  Berkmeir, 
83  Ind.  536 ;  Ohio,  etc.,  R.  Co.  v.  Trapp, 
4  Ind.  App.  69 ;  Cochran  v.  Ward,  5  Ind.  App. 
89. 

A  tenant  holding  possession  merely  with  the 
consent  of  the  landlord  holds  as  a  tenant  from 
year  to  year,  and  as  his  tenancy  exists  only  in 
parol  he  may  sell  or  surrender  the  same  by 
parol.     Ross  v.  Schneider,  30  Ind.  423. 

In  Maine,  a  verbal  lease  of  real  estate  creates 
merely  a  tenancy  at  will.  Withers  v.  Larrabee, 
48  Me.  570.  See  also  Bennock  v.  Whipple,  12 
Me.  346. 

In  Massachusetts,  the  construction  given  to  the 
English  statute  by  which  parol  leases  for  an 
uncertain  time  with  the  reservation  of  an  an- 
nual rent  may  be  good  as  leases  from  year  to 
year  notwithstanding  the  statute,  does  not  ob- 
tain. This  construction  is  due  to  the  presence 
in  the  English  statute  of  the  exception  in  favor 
of  parol  leases  not  exceeding  the  term  of  three 
years,  and  the  omission  of  such  exception  in 
the  Massachusetts  statute  shows  clearly  the  in- 
tent of  the  legislature  to  place  all  parol  leases 
on  the  same  footing.  Ellis  v.  Paige,  1  Pick. 
(Mass.)  43;  Currier  v.  Barker,  2  Gray  (Mass.) 


224. 

In  Minnesota,  the  English  rule  is  followed, 
with  the  limitation  that  the  payment  of  rent 
required  to  create  a  tenancy  from  year  to  year 
must  be  a  payment  with  reference  to  a  yearly 
holding.  And  whether  the  payment  is  so 
made  cannot  be  ascertained  by  reference  to 
the  terms  of  the  lease.  When  urban  property 
is  involved,  occupancy  and  monthly  payments 
as  for  each  month's  rent  are  insufficient,  stand- 
ing alone,  to  indicate  an  intention  to  create  a 
yearly  tenancy.  These  acts  cannot  be  con- 
strued as  indicative  of  anything  more  than  an 
intention  to  create  a  tenancy  from  month  to 
month,  and  the  effect  thereof  cannot  be  changed 
by  the  mere  length  of  time  the  occupancy  has 
continued.  Johnson  v.  Albertson,  51  Minn. 
333- 

In  Missouri,  the  English  construction  was 
adopted  at  an  early  date  and  has  since  been 
followed,  though  with  some  reluctance.  Kerr 
v.  Clark,  19  Mo.  132;  Ridgley  v.  Stillwell,  28 
Mo.  400,  25  Mo.  570;  Williams  v.  Deriar,  31 
Mo.  13;  Scully  v.  Murray,  34  Mo.  420;  Ham- 
mon  v.  Douglas,  50  Mo.  434 ;  Wilgus  v.  Lewis, 
8  Mo.  App.  338;  Delaney  v.  Flanagan,  41  Mo. 
App.  651  ;  Butts  v.  Fox,  96  Mo.  App.  437. 

The  rule,  however,  has  been  somewhat  modi- 
fied by  a  statute  providing  that  parol  leases  of 
buildings  in  cities,  towns,  and  villages  shall 
operate  as  tenancies  from  month  to  month. 
Withnell  v.  Petzold,  104  Mo.  409,  overruling 
17  Mo.  App.  669;  Wilgus  v.  Lewis,  8  Mo.  App. 
336 ;  Winters  v.  Cherry,  78  Mo.  344. 

In  Delaney  v.  Flanagan,  41   Mo.  App.  651, 


it  was  held  that  this  statute  applies  only  where 
the  buildings  are  the  subject  of  the  letting  and 
not  to  a  lease  of  land  where  the  tenant  owns 
the  buildings. 

In  Insurance,  etc.,  Bldg.  Co.  v.  National 
Bank,  71  Mo.  61,  it  is  said  that  the  general  rule 
undoubtedly  is  that  when  a  lessee  for  years 
holds  over  his  term,  in  the  absence  of  any 
express  contract,  the  law  implies  that  he  is 
holding  over  under  the  terms  of  the  original 
lease,  and  it  therefore  makes  him  a  tenant 
from  year  to  year ;  but  to  sustain  this  implica- 
tion the  acts  of  the  parties  must  be  consistent 
with  such  a  tenancy. 

In  New  Hampshire  no  estate  or  interest  in 
lands  can  be  created  or  conveyed  without  writ- 
ing but  an  estate  at  will.  It  is  therefore  im- 
material how  the  existence  of  a  tenancy  is 
shown,  whether  by  parol  evidence  or  by  written 
instruments,  such  as  receipts  for  rent  or  the 
like ;  the  right  of  the  tenant,  whatever  might 
seem  to  be  the  actual  contract  of  the  parties, 
is  nothing  but  a  tenancy  at  will  unless  it  can 
be  shown  that  some  other  or  higher  intefest  or 
estate,  as  a  tenancy  for  life  or  for  years,  was 
created  or  conveyed  by  writing.  Whitney  v. 
Swett,  22  N.  H.  10.  See  also  Felch  v.  Harri- 
man,  64  N.  H.  472. 

In  South  Carolina,  the  following  principles 
may  be  deduced  from  the  statutes  and  the  de- 
cisions interpreting  them:  1.  A  parol  lease 
gives  a  tenant  a  right  of  possession  for  a  term 
of  twelve  months  from  the  time  of  entering 
on  the  premises.  If  the  lease  is  for  a  term 
less  than  twelve  months,  the  tenant  would  only 
be  entitled  to  hold  possession  for  the  time 
stipulated  after  entering  into  possession  of  the 
premises.  2.  A  parol  lease  undertaking  to  give 
a  tenant  a  right  of  possession  for  a  longer  term 
than  twelve  months  is  within  the  statute  of 
frauds  ;  nevertheless,  if  the  tenant  is  permitted 
to  enter  on  the  premises  by  virtue  of  such 
agreement,  he  shall  have  a  right  of  possession 
for  twelve  months  from  the  time  of  such  entry, 
but  no  longer.  3.  A  parol  lease  under  which 
the  tenant  enters  upon  the  premises  shall,  after 
the  term  of  twelve  months  from  the  time  of 
entering  on  the  premises,  have  the  effect  of  an 
estate  at  will  only.  4.  If  a  landlord  refuses 
to  permit  a  tenant  to  enter  on  the  premises 
under  a  parol  lease,  no  action  shall  be  brought 
to  charge  him  upon  such  contract,  even  if  the 
lease  is  not  for  a  term  exceeding  twelve  months. 
Hillhouse  v.  Jennings,  60  S.  Car.  392. 

In  Utah,  a  tenant  under  a  verbal  lease  for 
more  than  one  year,  at  a  monthly  rent,  is  simply 
a  tenant  at  will  until  the  acceptance  of  rent 
by  the  lessor,  and  that  converts  the  holding 
into  a  tenancy  from  month  to  month.  Utah 
L.  &  T.  Co.  v.  Garbutt,  6  Utah  342. 

1.  Parol  Contract  a  Good  Consideration  for  Othei 
Contract.  —  Wills  v.  Ross,  77  Ind.  1  ;  Schier- 
man  v.  Beckett,  88  Ind.  52;  Stout  v.  Ennis,  28 
Kan.  706;  Rogers  v.  Stevenson,  16  Minn.  68; 
Anderson  v.  Best,  176  Pa.  St.  498. 
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other  cases  this  doctrine  is  denied,1  and  it  is  held,  for  instance,  that  a  note 
given  to  secure  the  execution  of  a  parol  agreement  is  void  as  without 
consideration.2 

6.  Oral  Contracts  as  Ground  of  Defense.  —  According  to  the  Weight  of  Authority,  a 

verbal  contract  within  the  statute  of  frauds  cannot  be  enforced  indirectly  as 
a  defense  to  a  demand  otherwise  legal  and  just.3  Thus,  in  an  action  upon  a 
quantum  meruit  to  recover  for  services  performed,  the  defendant  may  not  set 
up  the  terms  of  an  oral  contract  coming  within  the  provisions  of  the  statute 
to  defeat  recovery  or  to  regulate  the  amount  thereof.4  A  defendant,  however, 
may  always  show  an  executed  parol  agreement  as  a  ground  of  defense,  as 
such  an  agreement  is  not  within  the  statute.5 

The  Contrary  Doctrine  is  maintained  in  some  jurisdictions,6  it  being  said  by  one 


1.  Contrary  Doctrine. —  North  v.  Forest,  15 
Conn.  400 ;  Hall  v.  Soule,  1 1  Mich.  494 ;  Scott 
v.  Bush.  29  Mich.  523  ;  Hooker  v.  Knab,  26  Wis. 
511;  Nichols  v.  Mitchell,  30  Wis.  329.  See 
also  Weightman  v.  Caldwell,  4  Wheat.  (U.  S.) 
85;  Smith  v.  Bowler,  2  Disney  (Ohio)  153, 
affirming  1  Disney  (Ohio)  520. 

2.  Oral  Contract  as  Consideration  for  Note.  — 
Kraak  v.  Fries,  21  D.  C.  100;  Rice  v.  Peet,  15 
Johns.  (N.  Y.)  503  ;  Weatherley  v.  Choate,  21 
Tex.  272.  Compare  Schierman  v.  Beckett,  88 
Ind.  52. 

Consideration  for  Note  Given  hy  Seller  to  Buyer 
for  Noncompliance  with  Contract.  —  Where  the 
sale  is  made  without  compliance  with  the  stat- 
ute a  promissory  note  given  by  the  seller  to  the 
buyer  for  a  part  of  the  amount  claimed  by  the 
buyer  as  damages  for  nondelivery  of  the  goods 
is  without  consideration  and  is  void.  Hooker 
v.  Knab,  26  Wis.  511. 

3.  Oral  Contract  Cannot  Be  Ground  of  Defense  — 
Connecticut.  —  Comes  v.  Lamson,  16  Conn.  246. 

Illinois.  ■ — ■  Wheeler  v.  Frankenthal,  78  111. 
124;  Leavitt  v.  Stern,  159  111.  526;  Leach  v. 
Ritzke,  86  111.  App.  483.  Compare  Michels  v. 
West,  109  111.  App.  418. 

Massachusetts.  —  Kelley 
Mass.  122. 

Michigan.  —  Lemon  v. 
687. 

Missouri.  —  Delventhal  v.  Jones,  53  Mo.  460; 
Schlanker  v.  Smith,  27  Mo.  App.  516.  Com- 
pare Galway  v.  Shields,  66  Mo.  313,  reversing 
1  Mo.  App.  546. 

Pennsylvania.  —  Sennett  v.  Johnson,  9  Pa. 
St.  335- 

South  Dakota.  —  Cleveland  v.  Evans,  5  S. 
Dak.  53. 

Wisconsin.  —  Salb  v.  Campbell,  65  Wis.  405. 

See  infra,  this  section,  Contracts  Partly  Per- 
formed —  Rights  Arising  from  Part  Perform- 
ance —  Contract  as  Measure  of  Damages. 

Parol  Modification  of  lease. —  In  an  action 
brought  to  recover  rent  under  a  sealed  lease, 
the  defendant  cannot  set  up  as  a  defense  a  parol 
contract  modifying  such  lease.  Leavitt  v. 
Stern,  159  111.  526,  affirming  55  111.  App.  416. 

One  Who  Is  Sued  as  a  Trustee  for  another 
may  set  up  as  a  defense  that  he  has  promised  to 
pay  such  other's  debt  to  a  third  person,  even 
though  such  promise  is  oral  and  could  not  be 
enforced  against  him.  Cahill  v.  Bigelow,  18 
Pick.  (Mass.)  369. 

Agreement  to  Procure  Reconveyance.  —  One 
who  has  contracted  to  sell  land  and  received 
part  payment  and  subsequently  deeds  the  land 


v.  Thompson,  181 
Randall,    124  Mich. 


to  another  party  cannot  defend  an  action  to  re- 
cover such  part  payment  on  the  ground  of  an 
oral  agreement  made  by  him  to  procure  a  re- 
conveyance of  the  property  to  the  plaintiff. 
Weaver  v.  Aitcheson,  65  Mich.  285. 

Agreement  to  Accept  Guaranty  in  Payment  of 
Note.  — •  In  an  action  upon  a  promissory  note 
which  contains  a  written  guaranty  of  payment, 
the  maker  cannot  set  up  a  parol  agreement  by 
which  such  guaranty  was  accepted  by  the  payee 
in  full  satisfaction  of  all  claims  against  the 
maker.     Smith  v.  Stevens,  3  Ind.  332. 

4.  Action  to  Eecover  for  Services. —  McGart- 
land  v.  Steward,  2  Houst.  (Del.)  277 ;  Scotten 
v.  Brown,  4  Harr.  (Del.)  324;  Tague  v.  Hay- 
ward,  25  Ind.  427 ;  King  v.  Welcome,  5  Gray 
(Mass.)  41;  Bersch  v.  Dittrick,  19  Mo.  129; 
Mendelsohn  v.  Banov,  57  S.  Car.  147.  Compare 
Fowler  v.  Burget,  16  Ind.  341. 

Connecticut.  —  Where  one  agrees  to  perform 
services  for  a  fixed  period  and  at  a  fixed  sum, 
and  partly  performs,  he  may  recover  therefor 
and  the  contract  is  no  defense  to  his  claim. 
Comes  v.  Lamson,  16  Conn.  246. 

In  Clark  v.  Terry,  25  Conn.  395,  the  case  of 
Comes  v.  Lamson  was  commented  upon,  and  it 
was  said  that  if  the  contract  in  that  case  had 
been  of  such  a  nature  as  to  exclude  the  idea  of 
any  compensation  unless  the  employee  served 
the  full  term,  the  fair  inference  is  that  there 
would  have  been  no  recovery.  And  it  was 
further  held  that  such  a  contract  might  be 
looked  to  to  determine  when  payment  was  due 
for  the  services. 

Contract  May  Be  Shown  as  to  Manner  and  Pur- 
pose of  Services. —  In  an  action  to  recover  for 
services  the  defendant  may  set  up  a  parol  con- 
tract for  the  purpose  of  showing  in  what  man- 
ner and  for  what  purpose  such  services  were 
rendered.    Mahan  v.  Close,  63  Minn.  21. 

Divisible  Contract  as  Defense.  —  Where  in  an 
action  to  recover  for  services  the  defendant  sets 
up  a  special  contract  that  the  employee  was  to 
share  in  the  profits  as  his  compensation,  such 
contract  is  a  good  defense  to  the  action  al- 
though it  also  contained  a  stipulation  as  to  a 
conveyance  of  land,  the  contract  being  divisible 
and  therefore  not  entirely  void.  Friend  v.  Pet- 
tingill,  116  Mass.  515. 

5.  Executed  Parol  Agreement. —  Thayer  v.  Mc- 
Ewen,  4  111.  App.  416;  Ballard  v.  Camplin, 
(Ind.  1903)  67  N.  E.  Rep.  505. 

6.  Contrary  Doctrine.  —  M'Campbell  v. 
M'Campbell,  5  Litt.  (Ky.)  92;  Barnes  v.  Wise, 
3  T.  B.  Mon.  (Ky.)  167;  Roberts  v.  Tennell,  3 
T.  B.  Mon.  (Ky.)  247 ;  Brown  v.  East,  5  T.  1. 
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authority  that  the  fourth  section  of  the  original  statute  does  not  require  a 
contract  pleaded  as  a  defense  to  an  action  to  be  in  writing. 1  Thus,  a  parol 
contract  for  the  sale  or  lease  of  lands  is  held  to  be  a  good  defense  to  an  action 
for  trespass  8  or  for  ejectment.3  And  it  has  been  held  that  where  one  per- 
forms services  under  a  contract  for  a  fixed  period  and  for  a  fixed  sum,  and 
leaves  the  employment  before  the  expiration  of  the  period,  the  employer  may 
defend  an  action  to  recover  for  the  services  performed  by  setting  up  the  terms 
of  the  contract  although  it  is  within  the  statute  of  frauds.4 

7.  Damages  for  Breach,  of  Oral  Contract.  —  An  oral  contract  which  cannot 
be  enforced  directly  because  within  the  contemplation  of  the  statute,  cannot 
be  enforced  indirectly;  and  so,  although  there  maybe  a  recovery  upon  a 
quantum  meruit  for  what  has  been  done  thereunder,®  an  action  at  law  to 
recover  damages  for  breach  of  the  contract  will  not  lie.6    It  has  been  held, 


Mon.  (Ky.)  405  ;  Clary  v.  Marshall,  5  B.  Mon. 
(Ky.)  266  ;  Nichols  v.  Nichols,  i  A.  K.  Marsh. 
(Ky.)  166  ;  Gray  v.  Gray,  2  J.  J.  Marsh.  (Ky.) 
21;  Ramey  v.  Slone,  (Ky.  1901)  62  S.  W.  Rep. 
879;  Carpenter  v.  Ottley,  2  Lans.  (N.  Y.)  451  ; 
Philbrook  v.  Belknap,  6  Vt.  383. 

Contract  Fixing  Kate  of  Interest.  —  In  the  case 
of  an  express  contract  to  loan  money  for  a  less 
amount  than  legal  interest,  the  contract,  al- 
though not  enforceable,  might  be  used  by  way 
of  defense  to  prevent  the  recovery  of  legal  in- 
terest. Roberts  v.  Tennell,  3  T.  B.  Mon.  (Ky.) 
247. 

The  Vendor  May  Set  Up  a  Parol  Contract  for 
the  sale  of  the  land  as  against  an  attempt  of 
the  vendee  to  rescind  where  the  latter  has  held 
possession  for  a  considerable  length  of  time  and 
might  have  compelled  specific  performance  of 
the  contract.  Barnes  v.  Wise,  3  T.  B.  Mon. 
(Ky.)  167. 

In  an  Action  Brought  to  Recover  Real  Property, 

and  rent  for  the  occupancy  thereof,  oral  evi- 
dence may  be  given  of  a  parol  agreement  to  al- 
low defendant  to  occupy  the  property  during 
his  life  as  evidence  to  defeat  the  claim  for  rent, 
but  not  as  evidence  to  show  any  title  whatever. 
Bailey  v.  Ward,  32  La.  Ann.  839. 

In  an  Action  to  Recover  for  Money  loaned 
evidence  may  be  given  by  the  defendant  to  the 
effect  that  such  money  was  paid  on  account  of 
a  parol  trust,  such  evidence  being  given  not  to 
establish  the  trust,  but  to  show  that  the  money 
was  a  voluntary  payment  upon  a  moral  obliga- 
tion.   Eaton  v.  Eaton,  35  N.  J.  L.  290. 

1.  Miles  v.  New  Zealand  Alford  Estate  Co., 
3z  Ch.  D.  266. 

2.  Contract  as  Defense  in  Trespass. —  Roberts 
v.  Tennell,  3  T.  B.  Mon.  (Ky.)  247  ;  Carpenter 
v.  Ottley,  2  Lans.  (N.  Y.)  451;  McGinness  v. 
Kennedy,  29  U.  C.  Q.  B.  93. 

3.  Contract  as  Defense  in  EjectmeDt.  —  See 
Brown  v.  East,  5  T.  B.  Mon.  (Ky.)  405,  holding 
that  where  a  purchaser  under  a  parol  contract 
has  held  the  land  for  a  long  period  of  time,  and 
is  sought  to  be  ejected  therefrom  by  a  third 
party  who  claims  title  from  the  original  owner, 
he  may  set  up  the  parol  contract  as  a  defense 
and  as  the  ground  of  recovery  of  the  land  or 
compensation  for  improvements  made  by  him 
thereon. 

4.  Philbrook  v.  Belknap,  6  Vt.  383. 

5.  See  infra,  this  section,  11.  Contracts 
Partly  Performed. 

6.  Damages  for  Breach  Not  Recoverable  — 
Georgia. —  Sivell  v.  Hogan,  119  Ga.  167. 


Illinois.  —  Leavitt  v.  Stern,  1 59  111.  526  ;  Peck 
v.  McCormick  Harvesting  Mach.  Co.,  196  111. 
295,  affirming  94  111.  App.  586 ;  Butler  v.  She- 
han,  61  111.  App.  561. 

Kansas.  —  Leis  v.  Potter,  (Kan.  1903)  74 
Pac.  Rep.  622. 

Kentucky.  —  M'Campbell  v.  M'Campbell,  5 
Litt.  (Ky.)  92;  Bromley  v.  Broyles,  (Ky.  1900) 
58  S.  W.  Rep.  984. 

Louisiana.  —  Marionneaux  v.  Edwards,  4  La. 
Ann.  103;  Halsmith  v.  Castay,  17  La.  Ann. 
140. 

Maine.  —  Norton  v.  Preston,  15  Me.  14. 
Minnesota.  —  Spinney  v.  Hill,  81  Minn.  316. 
Missouri.  —  Lydick  v.  Holland,  83  Mo.  703  ; 
Culligan  v.  Wingerter,  57  Mo,  241. 

New  Jersey.  —  Rutan  v.  Hinchman,  30  N.  J. 
L.  255. 

New  York.  —  Dung  v.  Parker,  52  N.  Y.  494 ; 
Seymour  v.  Warren,  86  N.  Y.  App.  Div.  403. 

North  Carolina.  ■ — ■  McCracken  v.  McCracken, 
88  N.  Car.  272;  Hall  v.  Fisher,  126  N.  Car. 
205. 

Oklahoma.  —  Fox  v.  Easter,  10  Okla.  527. 
South  Carolina.  —  Hillhouse  v.  Jennings,  60 
S  Car.  373. 

When  Lessee  May  Recover  Loss.  —  Where  a 
lessor  puts  his  lessee  into  possession  of  part 
but  not  of  all  of  the  premises,  in  consequence 
of  which  the  lessee  suffers  loss,  the  latter  may 
sue  on  the  agreement.  Clarke  v.  Serricks,  2 
U.  C.  Q.  B.  535- 

Vendor  Unable  to  Perform  Liable  in  Damages.  — 
Where  a  vendor  has  contracted  to  sell  a  greater 
interest  than  he  possesses  and  there  has  been 
such  part  performance  as  to  take  the  case  out 
of  the  statute  of  frauds,  the  vendor  is  liable  in 
damages  for  the  breach  of  his  contract  as  a 
whole.    Cuddy  v.  Foreman,  107  Wis.  519. 

Recovery  of  Expense  of  Preparing  Deed.  — 
Where  the  vendee  in  a  parol  contract  for  the 
sale  of  land  refuses  to  complete  his  purchase 
the  vendor  cannot  have  damages  to  recover  the 
expense  of  preparing  the  deed  unless  the  vendee 
specially  promised  to  pay  such  expenses,  in 
which  case  such  promise  would  be  a  separate 
and  independent  contract.  Norris  v.  Lain,  16 
Johns.  (N.  Y.)  151. 

Contract  Provable  as  Basis  of  Recovery  for  Fraud. 
—  Where  plaintiff  does  not  seek  to  recover  upon 
an  oral  agreement,  he  may  show  the  same  as  a 
circumstance  of  fraud  in  an  action  to  recover 
damages  for  a  conspiracy  to  defraud.  Mc- 
Naughton  v.  Smith,  (Mich.  1904)  99  N.  W.  Rep 
382. 
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however,  that  in  an  action  brought  to  compel  performance  or  to  recover  dam- 
ages for  the  breach  of  a  parol  contract  for  the  sale  of  lands,  if  the  defendant 
admits  the  contract  in  his  answer,  the  plaintiff  may  have  damages.1 

In  Pennsylvania,  no  statute  similar  to  the  fourth  subdivision  of  the  fourth 
section  of  the  original  statute  has  been  enacted,  and,  therefore,  an  action  to 
recover  damages  for  the  breach  of  a  parol  contract  for  the  sale  of  lands  may 
be  maintained  by  either  party  thereto. a  In  such  an  action  the  evidence  as 
to  the  existence  and  terms  of  the  contract  must  be  clear,  satisfactory,  and 
unambiguous.3  The  measure  of  damages  is  the  actual  amount  of  money 
paid,  and  of  expenses  incurred  on  the  faith  of  the  contract,  less  a  reasonable 
allowance  for  the  benefits  received.4  If  nothing  has  been  expended,  the 
damages  are  nominal,  as  recovery  for  loss  of  the  bargain  can  be  had  only  in 
the  case  of  fraud.5 

8.  Parol  Modification  of  Written  Instrument  —  a.  General  Rule. — The 
general  rule  is,  contrary  to  the  rule  at  common  law,6  that  parties  to  a  written 
agreement  coming  within  the  provisions  of  the  statute  of  frauds  may  not,  by 
mere  oral  agreement,  alter  one  or  more  of  the  terms  thereof,  and  thus  make 
a  new  contract,  resting  partly  in  writing  and  partly  in  parol.7  And  it  has 
been  said  that  it  is  not  important  whether  or  not  the  alteration  is  in  a  par- 


1.  Bryant  v.  Everly,  (Ky.  1900)  57  S.  W. 
Rep.  231.  See  also  infra,  this  title,  VIII.  En- 
forcement of  Oral  Contracts  in  Equity  —  7. 
Confession  of  Agreement  by  Party  Defendant. 

2.  Pennsylvania  Rule.  - —  Malaun  v.  Ammon,  1 
Grant  Cas.  (Pa.)  123;  George  v.  Bartoner,  7 
Watts  (Pa.)  530;  McDowell  v.  Oyer,  21  Pa. 
St.  417;  Hertzog  v.  Hertzog,  34  Pa.  St.  418; 
Bender  v.  Bender,  37  Pa.  St.  419. 

3.  Indubitable  Evidence  Required.  —  Woods  v. 
Farmare,  10  Watts  (Pa.)  195  ;  Ludwig  v.  Leon- 
ard, 9  W.  &  S.  (Pa.)  44;  McCue  v.  Johnston, 
25  Pa.  St.  306;  Poorman  v.  Kilgore,  37  Pa.  St. 
309;  McGibbeny  v.  Burmaster,  53  Pa.  St.  332; 
Shellhammer  v.  Ashbaugh,  83  Pa.  St.  24 ;  Mil- 
ler v.  Zufall,  113  Pa.  St.  317;  Walter  v.  Tran- 
sue,  1 7  Pa.  Super.  Ct.  94. 

4  Measure  of  Damages. —  Walter  v.  Transue, 
17  Pa.  Super.  Ct.  94;  Bender  v.  Bender,  37  Pa. 
St.  419;  Thompson  v.  Sheplar,  72  Pa.  St.  160; 
McCafferty  v.  Griswold,  99  Pa.  St.  270 ;  Heil- 
man  v.  Weinman,  139  Pa.  St.  143. 

Where  the  Contract  Is  to  Pay  Land  for  Services 
Rendered,  the  damages  recoverable  are  not  the 
value  of  the  land,  but  the  value  of  the  services. 
Hertzog  v.  Hertzog,  34  Pa.  St.  418;  McNair  v. 
Compton,  35  Pa.  St.  23.  Compare  Jack  v.  Mc- 
Kee,  9  Pa.  St.  235 ;  Bash  v.  Bash,  9  Pa.  St. 
260  ;  McDowell  v.  Oyer,  21  Pa.  St.  417  ;  Malaun 
v.  Ammon,  1  Grant  Cas.  (Pa.)  123. 

5.  Recovery  for  Loss  of  Bargain.  —  Walter  v. 
Transue,  17  Pa.  Super.  Ct.  94;  Dippel  v.  Cullom, 
17  Pa.  Co.  Ct.  282;  Thompson  v.  Sheplar,  72 
Pa.  St.  160. 

6.  Rule  at  Common  Law.  —  Leavitt  v.  Stern, 
159  111.  526,  affirming  55  111.  App.  416;  Bryan 
v.  Hunt,  4  Sneed  (Tenn.)  543 ;  Puget  Sound 
Iron  Co.  v.  Worthington,  2  Wash.  Ter.  472. 

7.  Written  Instrument  Cannot  Be  Altered  by 
Parol  —  England.  —  Stead  v.  Dawber,  10  Ad.  & 
El.  57,  37  E.  C.  L.  40;  Stowell  v.  Robinson,  3 
Bing.  N.  Cas.  928,  32  E.  C.  L.  386 ;  Goss  v. 
Nugent,  5  B.  &  Ad.  58,  27  E.  C.  L.  33  ;  Moore 
7'.  Campbell,  10  Exch.  326;  Noble  v.  Ward,  4 
H.  &  C.  149;  Emmet  v.  Dewhirst,  15  Jur.  1115; 
Sanderson  v.  Graves,  L.  R.  10  Exch.  234;  Hick- 
man v.  Haynes,  L.  R.  10  C.  P.  605 ;  Ogle  v. 


Vane,  L.  R.  2  Q.  B:  275,  affirmed  L.  R.  3  Q.  B. 
272;  Marshall  v.  Lynn,  6  M.  &  W.  109.  Com- 
pare Cuff  v.  Penn,  1  M.  &  S.  21. 

Canada.  —  Peters  v.  Hamilton,  19  N.  Bruns. 
284. 

United  States.  —  Swain  v.  Seamens,  9  Wall. 
(U.  S.)  254;  Reid  v.  Diamond  Plate-Glass  Co., 
(C.  C.  A.)  85  Fed.  Rep.  193 ;  Snow  v.  Nelson, 
113  Fed.  Rep.  353;  Jones's  Case,  11  Ct.  CI.  733. 
See  also  Emerson  v.  Slater,  22  How.  (U.  S.) 
28. 

Indiana.  —  Carpenter  v.  Galloway,  73  Ind. 
418;  Bradley  v.  Harter,  156  Ind.  499. 

Kentucky.  —  Wigginton  v.  Ewell,  (Ky.  1888) 
9  S.  W.  Rep.  285;  Wilson  v.  Beam,  (Ky.  1890) 
14  S.  W.  Rep.  362;  McConathy  v.  Lanham, 
(Ky.  1903)  76  _S._  W.  Rep.  535. 

Maine.  —  Williams  v.  Robinson,  73  Me.  186. 

Maryland.  —  Walter  v.  Victor  G.  Bloede  Co., 
94  Md.  80. 

Michigan.  —  Abell  v.  Munson,  18  Mich.  306; 
Cook  v.  Bell,  18  Mich.  387. 

Minnesota.  —  Brown  v.  Sanborn,  21  Minn. 
402;  Heisley  v.  Swanstrom,  40  Minn.  196.  See 
also  Hewitt  v.  Brown,  21  Minn.  163. 

Missouri.  —  Warren  v.  A.  B.  Mayer  Mfg.  Co., 
161  Mo.  112;  Rucker  v.  Harrington,  52  Mo. 
App.  481  ;  Newman  v.  Watson  Bank,  70  Mo. 
App.  135;  Beckmann  v.  Mepham,  97  Mo.  App. 
161. 

Tennessee.  —  Allison  v.  Rutledge,  5  Yerg. 
(Tenn.)  193. 

Texas.  —  See  Bullis  v.  Presidio  Min.  Co.,  75 
Tex.  540. 

Vermont.  —  Dana  v.  Hancock,  30  Vt.  616. 
Virginia.  —  Heth    v.    Wooldridge,   6  Rand. 
(Va.)  6oS. 

Wisconsin.  —  Hanson  v  Gunderson,  95  Wis. 
613. 

See  also  infra,  this  title,  IX.  The  Memoran- 
dum —  7.  Variation. 

As  to  the  Reformation  and  Correction  of  Deeds 
and  other  writings  on  account  of  fraud,  mis- 
take, and  the  like,  see  infra,  this  title,  VIII. 
Enforcement  of  Oral  Contracts  in  Equity. 

The  Title  of  a  Vendee  to  land  under  a  written 
contract  cannot  be  divested  by  a  verbal  author- 
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ticular  which  was  originally  required  by  the  statute  to  be  in  writing.  If  any 
alteration  is  made,  so  that  part  of  the  contract  has  to  be  pioved  by  oral  evi- 
dence, it  ceases  to  be  a  contract  in  writing  and  is  thus  exposed  to  all  the 
e/ils  which  the  statute  was  intended  to  remedy.1  Within  the  rule,  the  time 
of  performance  cannot  be  extended  or  changed  by  parol,3  nor  the  time  within 
which  the  contract  is  to  be  completed  by  an  acceptance  by  one  of  the  parties.3 

Alteration  After  Breach.  —  It  seems  that,  after  breach  of  the  contract,  its  terms 
can  bi  modified  by  parol  agreement.4 

Modification  of  General  Rule.  —  In  Massachusetts  the  general  rule  is  somewhat 
modified,  though  such  modification  is  more  apparent  than  real.  It  is  said 
that  where  a  written  contract  within  the  statute  of  frauds  has  been  varied  by 
a  subsequent  parol  agreement,  affecting  the  mode  of  performance  only,  and 
an  action  has  been  brought  upon  the  written  contract,  the  defendant  may  set 
up  accord  and  satisfaction  by  a  substituted  performance  according  to  an  oral 
agreement.  The  statute  does  not  undertake  to  regulate  the  performance  of 
the  bargain,  or  to  say  that  it  shall  not  be  varied  by  a  subsequent  oral  agree- 
ment for  a  substituted  performance  based  upon  a  new  and  valuable  con- 
sideration. But  such  substituted  performance  will  not  avail  the  defendant 
unless  he  has  done  or  offered  to  do  what  the  terms  of  the  new  agreement 
required.5  In  New  York,  according  to  a  late  authority,  it  has  not  been 
authoritatively  settled  whether  the  English  rule  prevails,  or  whether  parol 
proof  of  a  subsequent  alteration  of  a  written  contract  as  to  the  mode  or  time 
of  performance  is  admissible  upon  the  distinction  between  the  contract,  which 
the  statute  requires  to  be  in  writing,  and  its  performance,  to  which  the  statute 
does  not  apply.6 


ity  to  modify  the  contract  by  inserting  therein 
the  name  of  an  additional  vendee.  Truski  v. 
Streseveski,  60  Mich.  34. 

Substitution  of  New  Valuers  of  Land.  —  Where 
a  subsequent  parol  agreement  does  not  alter 
the  rights  of  the  parties  under  a  written  con- 
tract for  the  sale  of  land,  but  only  relates  to  the 
manner  of  ascertaining  the  value  of  land  by 
substituting  other  valuers,  the  agreement  does 
not  come  within  the  statute.  Stark  v.  Wilson, 
3  Bibb  (Ky.)  476. 

Change  in  Amount  of  Consideration. —  Where 
a  verbal  contract  for  the  sale  of  land  has  been 
validated  by  the  execution  of  the  deed  and  the 
delivery  of  a  note  in  payment,  a  subsequent 
agreement  that  a  certain  sum  should  be  paid  in 
place  of  the  original  note  is  not  within  the  stat- 
ute. Johnson  v.  Clarkson,  (Tex.  Civ.  App. 
1894)  30  S.  W.  Rep.  71. 

Agreement  to  Send  Notices  by  Mail.  —  Where 
by  the  terms  of  a  guaranty  within  the  statute 
of  frauds  the  guarantor  was  to  receive  monthly 
notices  of  the  condition  of  affairs,  it  is  not  an 
alteration  of  the  written  contract  for  the  parties 
to  agree  that  such  notices  might  be  sent  by  mail, 
and  such  an  agreement  may  be  proved  by  parol. 
Beakes  v.  Da  Cunha,  58  Hun  (N.  Y.)  609,  12 
N.  Y.  Supp.  351,  affirmed  126  N.  Y.  293. 

1.  Harvey  v.  Grabham,  5  Ad.  &  El.  61,  31  E. 
C.  L.  270. 

2.  Changing  Time  of  Performance.  —  Stowell 
v.  Robinson,  3  Bing.  N.  Cas.  928,  32  E.  C.  L. 
386;  Marshall  v.  Lynn,  6  M.  &  W.  109;  Law- 
yer v.  Post,  (C.  C.  A.)  109  Fed.  Rep.  512; 
Jones's  Case,  11  Ct.  CI.  733;  Piatt  v.  Butcher, 
112  Cal.  634;  Abell  v.  Munson,  18  Mich.  306; 
Clark  v.  Guest,  54  Ohio  St.  298 ;  Doar  v. 
Gibbes,  Bailey  Eq.  (S.  Car.)  371  ;  Fair  v.  Pen- 
gelly,  34  U.  C.  Q.  B.  611.  Compare  Sheridan  v. 
Nation,  159  Mo.  27,  holding  that  where  the 


holder  of  a  deed  of  trust  verbally  agrees  with 
the  maker  to  extend  the  time  of  the  sale  and 
gives  notice  to  the  maker  of  such  sale  and  then 
violates  his  agreement,  he  is  guilty  of  such 
fraud  as  will  preclude  him  from  setting  up  the 
invalidity  of  the  verbal  contract  under  the  stat- 
ute of  frauds  in  an  action  brought  to  set  aside 
the  sale  and  to  redeem  the  property. 

An  Existing  Lease  for  Years  cannot  be  turned 
into  a  lease  at  will  by  parol.  Den  v.  Johnson, 
15  N.  J.  L.  116. 

An  Accord  and  Satisfaction  pleaded  in  defense 
may  be  established  by  parol  evidence.  Harris 
v.  Keigler,  25  La.  Ann.  471. 

Shortening  Duration  of  Lease.  —  Where  a  party 
guarantees  the  payment  of  rent  under  a  written 
lease  for  a  certain  period,  and  the  lessor  and 
lessee  subsequently  change  the  duration  of  the 
lease  by  parol  by  shortening  the  same,  the  lia- 
bility of  the  surety  is  not  affected,  and  he  can- 
not set  up  the  statute  of  frauds.  Smith  v. 
Loomis,  74  Me.  503. 

3.  Atlee  v.  Bartholomew,  69  Wis.  43. 

4.  Alteration  After  Breach.  —  Kenny  v.  Marsh, 

2  A.  K.  Marsh.  (Ky.)  46;  Blumenthal  v.  Bloom- 
ingdale,  100  N.  Y.  558.  Compare  Neldon  v. 
Smith,  36  N.  J.  L.  148. 

5.  Massachusetts  Rule.  —  Cummings  v.  Arnold, 

3  Met.  (Mass.)  486;  Stearns  v.  Hall,  9  Cush. 
(Mass.)  31;  Whittier  v.  Dana,  10  Allen 
(Mass.)  326.  See  also  Coddington  v.  Goddard, 
82  Mass.  436;  Gardner  v.  Hazelton,  121  Mass. 
494. 

6.  New  York  Rule.  —  Thomson  v.  Poor,  147 
N.  Y.  402.  But  compare  Hasbrouck  v.  Tappen, 
IS  Johns.  (N.  Y.)  200,  and  Blood  v.  Goodrich, 
9  Wend.  (N.  Y.)  68,  holding  that  an  agreement 
to  extend  the  time  in  which  to  convey  land 
under  a  written  contract  is  void  within  the 
statute  of  frauds.    And  see  also  Schultz  v. 
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b.  When  General  Rule  Not  Applicable.  —  The  general  rule  is  not 
applicable  when  the  original  contract  is  not  one  required  to  be  in  writing  by 
the  statute.  Thus,  a  bill  of  exchange  and  the  indorsements  thereon  have 
been  held  not  to  be  within  the  rule,1  as  also  a  contract  to  locate  land  on 
shares,2  and  a  contract  for  the  furnishing  and  installing  of  a  steam  heating  and 
drying  apparatus  in  a  factory.3  When  the  original  contract  is  expressly 
agreed  to  be  performed  within  a  year,  extensions  from  time  to  time  by  parol, 
for  periods  less  than  a  year,  will  not  be  affected  by  the  statute.4  And  a 
modification  by  parol  of  a  written  lease  having  less  than  one  year  to  run  is 
not  within  the  statute.5 

Contracts  Performed  as  Altered.  —  An  executed  contract  not  being  within  the 
statute  of  frauds,6  the  general  rule  as  to  parol  modification  of  a  written  con- 
tract has  no  application,  when  the  contract,  as  modified,  has  been  fully  per- 
formed and  executed.*  Similarly,  the  rule  does  not  apply  when  a  contract, 
after  alteration,  has  been  taken  out  of  the  statute  by  part  performance,8 
such  as  the  receipt  and  acceptance  of  goods,9  or  the  payment  of  earnest 
money.10 

Contracts  Acted  upon  as  Altered.  —  The  general  rule  does  not  apply  to  a  written 
contract,  which,  after  being  modified  by  parol  in  respect  of  the  time  of  per- 
formance, has  been  so  acted  upon  by  both  parties,  as  to  imply  a  waiver  of 
the  right  to  insist  upon  forfeiture  for  nonperformance.11 

c.  Collateral  Contract.  —  The  admission  of  parol  evidence  to  show 
an  agreement  collateral  to  a  written  contract  is  not  in  contravention  of  the 
statute  of  frauds,  when  such  agreement  forms  part  of  the  consideration  for 
entering  into  the  contract.18 

d.  Rescission  of  Contract.  —  A  written  contract  may  be  rescinded  by 


Bradley,  57  N.  Y.  646,  reversing  4  Daly  (N. 
Y.)  29;  Hill  v.  Blake,  97  N.  Y.  216;  Clark  v. 
Fry,  121  N.  Y.  470. 

1.  Bill  of  Exchange.  —  Barker  v.  Prentiss,  6 
Mass.  430. 

2.  Contract  to  locate  Land.  —  Evans  v.  Harde- 
man, 15  Tex.  480. 

3.  Contract  to  iDStal  Steam  Apparatus.  —  Put- 
nam Foundry,  etc.,  Co.  v.  Canfield,  (R.  I.  1904) 
56  Atl.  Rep.  1033. 

4.  Contracts  to  Be  Performed  Within  a  Year.  — 
Ward  v.  Matthews,  73  Cal.  13;  Donovan  v. 
Richmond,  61  Mich.  467. 

5.  Lease  for  Less  than  One  Year.  —  Doherty  v. 
Doe,  18  Colo.  456. 

6.  See  infra,  this  section,  10.  Contracts  Com- 
pletely Performed. 

7.  Contracts  Performed  a3  Altered.  —  Doherty 
v.  Doe,  18  Colo.  456;  Moore  v.  McAllister,  34 
Miss.  500;  Rucker  v.  Harrington,  52  Mo.  App. 
481;  Bever  v.  Butler,  Wright  (Ohio)  367;  Le 
Fevre  v.  Le  Fevre,  4  S.  &  R.  (Pa.)  241  ;  Ladd 
v.  King.  1  R.  I.  224;  Hicks  v.  Aylsworth,  13 
R.  I.  562  ;  Marsh  v.  Bellew,  45  Wis.  36. 

An  Oral  Agreement  for  the  Extension  of  Time 
cannot  be  said  to  be  executed,  for  there  is  noth- 
ing to  execute.  Piatt  v.  Butcher,  112  Cal. 
634. 

8.  See  infra,  this  section,  n.  Contracts  Partly 
Performed. 

9.  Kribs  v.  Jones,  44  Md.  396. 

10.  Packer  v.  Steward,  34  Vt.  127. 

11.  Contracts  Acted  upon  as  Altered.  —  Smiley 
v.  Barker,  (C.  C.  A.)  83  Fed.  Rep.  684;  Scheer- 
schmidt  v.  Smith,  74  Minn.  224;  Stone  v. 
Buckner,  12  Smed.  &  M.  (Miss.)  73  ;  Thomson 
v.  Poor,  147  N.  Y.  402,  reversing  57  Hun  (N. 


Y.)  285;  Marsh  v.  Bellew,  45  Wis.  36.  Com- 
pare Clark  v.  Guest,  54  Ohio  St.  298. 

See  also  supra,  this  title,  VI.  Waiver  of  Pro- 
tection of  Statute. 

Where  an  Insurance  Company  Agrees  Orally 
to  pay  a  certain  sum  in  satisfaction  of  the 
loss,  this  is  the  substitution  of  a  new  contract 
in  place  of  the  policy  and  upon  a  new  consider- 
ation, and  where  all  the  parties  act  upon  the 
new  agreement  as  valid  and  binding  up  to  the 
day  the  money  is  payable,  the  defense  that  the 
contract  was  not  reduced  to  writing  is  not 
available  to  the  defendant.  Stockton  Combined 
Harvester,  etc.,  Works  v.  Glens  Falls  Ins.  Co., 
121  Cal.  167. 

12,  Collateral  Contract.  —  Morgan  v.  Griffith, 
L.  R.  6  Exch.  70. 

See  also  infra,  this  section,  9.  Contracts  in 
Part  Within  Statute. 

Agreement  to  Make  Repairs.  —  Angell  v.  Duke, 
L.  R.  10  Q.  B.  174;  Seago  v.  Deane,  4  Bing. 
459,  15  E.  C.  L.  39. 

Agreement  to  Pay  Taxes.  —  Brackett  v.  Evans, 
1  Cush.  (Mass.)  79;  Preble  v.  Baldwin,  6  Cush. 
(Mass.)  549;  Remington  v.  Palmer,  62  N.  Y. 
31. 

A  Warranty  not  contained  in  a  written  con- 
tract of  sale  cannot  be  proved  by  parol.  Hal- 
lett  v.  Gordon,  122  Mich.  567;  Northey  Mfg. 
Co.  v.  Sanders,  31  Ont.  475. 

Agreement  as  to  Mode  of  Payment.  —  Where 
there  is  a  written  agreement  for  the  sale  of 
goods  with  no  specification  as  to  the  mode  of 
payment  other  than  a  mere  fixed  price,  it  may 
be  shown  by  parol  that  payment  was  to  be 
made  in  some  way  other  than  cash.  Wilson  v. 
Windsor  Foundry  Co.,  33  Nova  Scotia  21. 
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parol,1  except  in  the  case  of  a  contract  for  the  sale  of  land  after  delivery  of 
possession  to  the  purchaser.3 

9.  Contracts  in  Part  Within  Statute.  —  An  agreement  which  is  unenforceable 
in  part,  by  reason  of  the  statute  of  frauds,  is  not  necessarily  unenforceable  as 
a  whole.  If  the  contract  is  not  entire  and  indivisible,  and  the  sound  part  can 
be  separated  from  the  unsound,  the  agreement  may  be  enforced  pro  tanio* 
But  it  is  said  by  some  authorities  that  there  can  be  no  recovery  if  the  declaration 
sets  up  and  relies  upon  the  whole  contract,  for,  in  such  case,  the  contract 
cannot  be  proved  as  alleged.4  The  provisions  of  a  contract  which  aie  not 
required  to  be  in  writing  cannot  be  separated  from  those  which  are  to 
required,  unless  they  are  supported  by  a  separate  and  distinct  consideration.5 

An  Alternative  Contract  is  not  severable,  and  if  one  branch  is  within  the  statute 
the  other  branch  cannot  be  enforced.6  Thus,  an  agreement  to  purchase  teal 
estate  if  the  same  is  satisfactory,  and,  in  case  no  purchase  is  made,  to  pay  a 
certain  sum  of  money,  is  an  entire  contract  and  the  payment  of  the  money 
cannot  be  compelled.7  But  it  has  been  held  that  where  one  party  to  an  oral 
contract  is  bound  by  its  terms  either  to  convey  land  or  to  pay  a  certain 
amount  of  money,  such  party,  by  setting  up  the  statute,  exercises  his  option 
not  to  convey  and  may  be  compelled  to  perform  the  other  branch  of  his 
agreement.8 

A  Verbal  Agreement  to  Pay  Off  an  Incumbrance  is  invalid  when  forming  part  of  a 
verbal  agreement  for  the  sale  of  land.9 


1.  Rescission  by  Parol,  - —  Goman  v.  Salisbury, 
i  Vern.  240  ;  Lucas  v.  Mitchell,  3  A.  K.  Marsh. 
(Ky.)  244;  Richardson  v.  Cooper,  25  Me.  450; 
Picker  v.  Fitzelle,  60  N.  Y.  App.  Div.  451. 

2.  Clark  v.  Guest,  54  Ohio  St.  298. 

3.  When  Contract  Partly  Within  Statute  En- 
forceable —  England.  —  Vaughan  v.  Hancock,  3 
C.  B.  766,  54  E.  C.  L.  766 ;  Wood  v.  Benson,  2 
Cromp.  &  J.  94. 

California.  —  Fuller  v.  Reed,  38  Cal.  99. 

Connecticut.  —  Atwater  v.  Hough,  29  Conn. 
508 ;  Grant  v.  Grant,  63  Conn.  530. 

Indiana.  —  Rainbolt  v.  East,  56  Ind.  538; 
Tinkler  v.  Swaynie,  71  Ind.  562;  Caylor  v.  Roe, 
99  Ind.  1;  Lowman  v.  Sheets,  124  Ind.  416; 
Doan  v.  Dow,  8  Ind.  App.  324. 

Kansas.  —  Becker  v.  Mason,  30  Kan.  697 ; 
Dennis  v.  Kuster,  57  Kan.  215;  Mackey  v. 
Thisler,  7  Kan.  App.  276. 

Massachusetts.  —  Page  v.  Monks,  5  Gray 
(Mass.)  492;  Friend  v.  Pettingill.  116  Mass. 
515;  Dowling  v.  McKenney,  124  Mass.  478. 
Compare  Loomis  v.  Newhail,  15  Pick.  (Mass.) 
>S9- 

Michigan.  —  Scott  v.  Bush,  29  Mich-.  523; 
Dietrich  v.  Hoefelmeir,  128  Mich.  145. 

Missouri.  —  Andrews  v.  Broughton,  78  Mo. 
App.  179;  Beckniann  v.  Mepham,  97  Mo.  App. 
161. 

New  York.  —  T)ow  v.  Way,  64  Barb.  (N.  Y.) 
255  ;  Van  Alstine  v.  Wimple,  5  Cow.  (N.  Y.) 
162;  Hobbs  v.  Wetherwax,  (Supm.  Ct.  Gen.  T.) 
38  How.  Pr.  (N.  Y.)  385  :  Norris  v.  Lain,  16 
Johns.  (N.  Y.)  151;  Shaffer  v.  Martin,  25  N. 
Y.  App.  Div.  501. 

Ohio.  —  Howard  v.  Brower,  37  Ohio  St.  402; 
Shahan  v.  Swan,  48  Ohio  St.  25,  reversing  1 
Ohio  Cir.  Dec.  119. 

Oregon.  —  Banks  v.  Crow,  3  Oregon  477 ; 
Southwell  v.  Beezley,  5  Oregon  458. 

Pennsylvania.  —  Dock  v.  hart,  7  W.  &  S. 
(Pa.)  172. 

Vermont.  —  Smith  v.  Smith,  14  Vt.  440. 


Wisconsin.  —  Clark  v.  Davidson,  53  Wis.  317. 
An  Oral  Agreement  to  Insure  against  loss  on 
goods  by  fire  and  also  against  loss  by  other 
perils  or  risks  coming  within  the  provisions  of 
the  statute  of  frauds  is  divisible  so  far  as  it 
relates  to  the  loss  by  fire.  Mobile  Marine  Dock, 
etc.,  Ins.  Co.  v.  McMillan,  31  Ala.  711. 

4.  When  Action  Brought  upon  Whole  Contract. 
—  Thomas  v.  Williams,  10  B.  &  C.  664,  21  E. 
C.  L.  143  ;  Chater  v.  Beckett,  7  T.  R.  201  ;  Lex- 
ington v.  Clarke,  2  Vent.  223  ;  Irvine  v.  Stone, 
6  Cush.  (Mass.)  508;  Rand  v.  Mather,  11 
Cush.  (Mass.)  1;  Noyes  v.  Humphreys,  11 
Gratt.  (Va.)  636. 

5.  Separable  Provisions  Must  Have  Distinct 
Consideration.  —  Mayfield  v.  Wadsley,  3  B.  &  C. 
357,  10  E.  C.  L.  110;  Hodgson  v.  Johnson,  El. 
Bl.  &  El.  685,  96  E.  C.  L.  685;  Higgins  v. 
Gager,  65  Ark.  604  ;  Hamilton  v.  Thirston,  93 
Md.  213;  Dow  v.  Way,  64  Barb.  (N.  Y.)  255; 
De  Beerski  v.  Paige,  36  N.  Y.  537;  Dyer  v. 
Graves,  37  Vt.  369. 

6.  Alternative  Contract.  —  Mather  v.  Scoles, 
35  Ind.  1;  Patterson  v.  Cunningham,  12  Me. 
506;  Andrews  v.  Broughton,  78  Mo.  App.  179; 
Howard  v.  Brower,  37  Ohio  St.  402;  Clark  v. 
Davidson,  53  Wis.  317. 

7.  De  Beerski  v.  Paige,  36  N.  Y.  537,  affirm- 
ing 47  Barb.  (N.  Y.)  172. 

8.  Ridgely  v.  Clodfelter,  43  111.  195.  Con- 
pare  Goodrich  v.  Nickols,  2  Root  (Conn.)  498. 

Where  a  Note  Is  Deliverer?  in  Escrow  to  take 
effect  only  in  case  the  maker  does  not  comply 
with  his  agreement  to  sell  land,  the  payee  may 
prove  the  circumstances  under  which  the  note 
was  given  and  that  the  contract  has  not  been 
executed  by  the  maker.  Couch  v.  Meeker,  2 
Conn.  302. 

9.  Agreement  to  r'ay  Off  Incumbrance. —  Dun 

can  v.  Blair,  5  Den.  (N.  Y.)  196.  See  also 
Hurley  v.  Donovan,  182  Mass.  64.  And  see 
supra,  this  section,  7.  Damages  for  Breach  of 
Oral  Contract. 
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Contract  Embracing  Realty  and  Personalty.  —  The  general  principle  applies  to  an 
oral  contract  to  sell,  or  to  devise,  or  to  assign  both  real  and  personal  property. 
If  the  agreement  is  severable  that  part  relating  to  personalty  may  be  enforced.1 

Agreement  to  Pay  Past  and  Future  Debts.  —  A  promise  to  pay  the  past  and  also 
the  future  indebtedness  of  another,  though  within  the  statute  as  to  the  former 
part,  is  nevertheless  binding  as  to  the  latter.* 

Agreement  Not  to  Be  Performed  Within  One  Year.  —  A  parol  agreement  to  hire 
property  for  a  certain  period  at  a  certain  rate  and  for  one  year  thereafter  at 
another  rate,  constitutes  but  a  single  agreement,  which  is  a  hiring  for  more 
than  one  year,  and  therefore  unenforceable  in  any  part.3  Likewise,  an  oral 
contract  to  deliver  the  crop  to  be  raised  during  the  first  year  and  also  the 
crops  for  the  two  succeeding  years,  is  to  be  regarded  as  an  entire  contract.4 

Contract  in  Consideration  of  Marriage.  —  Where  one  of  the  considerations  for  the 
transfer  of  property  is  the  approaching  marriage  of  the  two  parties  and  the 
contract  is  therefore  within  the  statute  of  frauds  as  to  that  part  of  it,  the  whole 
must  fail  as  being  an  entire  contract.5 

Contract  for  the  Sale  of  Goods.  —  An  agreement  involving  a  contract  for  the  sale 
of  chattels  for  the  price  of  fifty  dollars  or  more  is  within  the  statute  in  toto, 
although  it  also  embraces  some  other  agreement  to  which  the  statute  is  not 
applicable.6 

When  Part  Within  Statute  Executed.  —  When  those  provisions  of  the  contract 
which  are  within  the  statute  have  been  fully  and  completely  performed  the 
remaining  provisions  may  be  enforced.7 

10.  Contracts  Completely  Performed — a.  In  General.  —  It  is  well  settled 
that  the  statute  of  frauds  applies  only  to  executory  contracts,  and  not  to 
agreements  which  have  been  completely  executed  and  performed  on  both 
sides.**    And  if  a  contract  is  within  the  statute  in  one  particular  only,  but  as 

1,  Contract  for  the  Sale  of  Realty  and  Personalty 

—  England.  —  Cooke  v.  Tombs,  2  Anstr.  420  ; 
Lea  v.  Barber,  2  Anstr.  425,  note ;  Mayfield  v. 
Wadsley,  3  B.  &  C.  357.  10  E.  C.  L.  no. 

California.  —  Reynolds    v.    Harris,    9  Cal. 
338. 

Illinois.  —  Dicken  v.  McKinley,  163  111.  318; 
Prante  v.  Schutte,  18  111.  App.  62. 

Michigan.  —  Jackson  v.  Evans,  44  Mich.  510. 
See  also  Stansell  v.  Leavitt,  51  Mich.  536. 

New  Hampshire.  —  Clements  v.  Marston,  52 
N.  H.  31. 

New  York.  —  Thayer  v.  Rock,  13  Wend.  (N. 
Y.)  53- 

T exas.  —  Westmoreland  v.  Carson,  76  Tex. 
619. 

Vermont.  —  Dyer  v.  Graves,  37  Vt.  369. 

A  Notegiven  in  consideration  of  a  parol  prom- 
ise to  convey  land  and  also  a  promise  to  re- 
lease claims  against  the  maker  and  another 
can  be  enforced  as  to  the  latter  part  of  the 
consideration.  Jenkins  v.  Williams,  16  Gray 
(Mass.)  158. 

An  Agreement  to  Pay  for  Fixtures  accompany- 
ing an  oral  contract  of  lease  is  not  separable 
therefrom.  McMullen  v.  Riley,  6  Gray  (Mass.) 
500. 

Agreement  to  Devise  Realty  and  Personalty.  — 

Pond  v.  Sheean,  132  111.  312;  Hamilton  v. 
Thirston,  93  Md.  213  ;  Ellis  v.  Cary,  74  Wis. 
176;  Kessler's  Estate,  87  Wis.  660. 

Assignment  of  Realty  and  Personalty.  —  Lill  v. 
Brant,  6  111.  App.  366.  See  Brant  v.  Lill,  96 
111.  608. 

2.  Agreement  to  Pay  Past  and  Future  Debts.  — 

Flou/noy  v.  Van  Campen,  71  Cal.  14  ;  Owen  v. 
Stevens,  78  111.  462;  King  v.  Edmiston,  88  111. 


257;  Haynes  v.  Nice,  100  Mass.  327;  Chappell 
v.  Barkley,  90  Mich.  35  ;  Staats  v.  Howlett,  4 
Den.  (N.  Y.)  559;  Rees  v.  Jutte,  153  Pa.  St. 
56.  See  also  Hite  v.  Wells,  17  111.  88;  Fowler 
v.  Moller,  4  Bosw.  (N.  Y.)  149. 

Compare  Noyes  v.  Humhreys,  11  Gratt.  (Va.) 
636,  holding  that  a  promise  to  pay  for  work 
already  done  and  to  be  done  for  another  is  an 
entire  contract  and  is  void  in  toto. 

3.  Holzderber  v.  Forrestal,  13  Daly  (N.  Y.) 


34- 
4 
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Holloway  v.  Hampton,  4  B.  Mon.  (Ky.) 
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Caylor  v.  Roe,  99  Ind.  1. 
Hanson  v.  Marsh,  40  Minn.  r. 
See    infra,    this    section,    n.  Contracts 
Partly  Performed. 

8.  Contracts  Completely  Performed  —  England. 
— ■  Souch  v.  Strawbridge,  2  C.  B.  808,  52  E.  C. 
L.  808. 

United  States.  —  Riggles  v.  Erney,  154  U.  S. 
253- 

Alabama. — -Andrews  v.  Jones,  10  Ala.  400; 
Slatter  v.  Meek,  35  Ala.  528;  Lavender  v.  Hall, 
60  Ala.  214;  Gordon  v.  Tweedy,  71  Ala.  202; 
Lagerfelt  v.  McKie,  100  Ala.  430. 

California.  —  See  Reedy  v.  Smith,  42  Cal. 
245- 

Colorado.  —  Hill  v.  Groesbeck,  29  Colo.  161. 
Georgia.  —  Morgan  v.  Brittle.  95  Ga.  663. 
Illinois.  —  Swanzey   v.   Moore,   22    111.   63  ; 
Wheeler  v.  Frankenthal,  78  111.  124;  Eaton  v, 
Graham,  104  111.  App.  296. 

Indiana.  —  Owens  v.  Lewis,  46  Ind.  488; 
Anderson  School  Tp.  v.  Milroy  Lodge,  130  Ind. 
108. 

Iowa. — Murphy  v.  De  Haan,  116  Towa  61. 
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to  that  particular  has  been  completely  carried  out  by  both  parties,  the  statute 
does  not  apply.1 

.  b.  Contracts  in  Consideration  of  Marriage.  —  The  general  rule  is 
applicable  to  all  contracts  within  the  purview  of  the  statute,  including 
agreements  made  in  consideration  of  marriage.* 

c.  Contracts  Relating  to  Lands.  —  Agreements  creating  an  interest 
in,  or  for  the  conveyance  of,  lands  are  removed  from  the  statute  by  complete 
performance  thereof.3  Thus,  if  the  purchaser  at  a  sheriff's  sale  pays  the  bid 
an  1  receives  the  deed,  the  absence  of  a  memorandum  will  not  vitiate  the 


Kentucky.  —  Oldham  v.  Sale,  i  B.  Mori. 
(Ky.)  76. 

Maine.  —  Bucknam  v.  Nash,  12  Me.  474. 

Massachusetts.  —  Trowbridge  v.  Wetherbee, 
11  Allen  (Mass.)  361;  Stone  v.  Dennison,  13 
Pick.  (Mass.)  1  ;  Pomeroy  v.  Winship,  12 
Mass.  513;  Haynes  v.  Nice,  100  Mass.  327; 
Amsinck  v.  American  Ins.  Co.,  129  Mass.  185. 

Minnesota.  —  McCue  v.  Smith,  9  Minn.  252. 
See  also  Nutting  v.  McCutcheon,  5  Minn.  382. 

Missouri.  — -  Smith  v.  Davis,  90  Mo.  App. 
533  ;  Swon  v.  Stevens,  143  Mo.  384.  See  also 
Richardson  v.  Champion,  143  Mo.  538. 

Nebraska.  —  McCormick  v.  Drummett,  9  Neb. 
384;  Wilson  v.  Moore,  13  Neb.  240. 

New  York.  —  Westfall  v.  Parsons,  16  Barb. 
(N.  Y.)  645;  Dodge  v.  Crandall,  30  N.  Y. 
294;  Remington  v.  Palmer,  62  N.  Y.  31  ;  Hanes 
v.  Sackett,  56  N.  Y.  App.  Div.  610. 

Ohio.  —  Ewing  v.  Richards,  8  Ohio  Dec. 
(Reprint)  357,  7  Cine.  L.  Bui.  183. 

Texas.  —  Whitson  v.  Smith,  15  Tex.  33. 

Vermont.  —  Shaw  v.  Shaw,  6  Vt.  69  ;  Phil- 
brook  v.  Belknap,  6  Vt.  383 ;  Gregg  v.  Willis, 
71  Vt.  313. 

Wisconsin.  —  Goldsmith  v.  Darling,  92  Wis. 
363- 

A  Verbal  Agreement,  if  Executed,  is  accord 
and  satisfaction.  Miles  v.  New  Zealand  Alford 
Estate  Co.,  32  Ch.  D.  296. 

Where  a  Trust  Has  Been  Executed  by  the  per- 
formance by  the  trustees  of  a  fiduciary  obliga- 
tion which  rested  merely  in  parol,  no  action 
can  be  maintaineu  to  recover  back  the  money 
paid  by  way  of  such  performance.  Eaton  v. 
Eaton,  35  N.  J.  L.  290. 

1.  Execution  as  to  Part  Within  Statute.  — 
Brown  v.  Bellows,  4  Pick.  (Mass.)  179. 

2.  Contracts  in  Consideration  of  Marriage.  — 
Ungley  v.  Ungley,  5  Ch.  D.  887 ;  Andrews  v. 
Jones,  10  Ala.  400  ;  Hussey  v.  Castle,  41  Cal. 
239 ;  Houghton  v.  Houghton,  14  Ind.  505,  77 
Am.  Dec.  69 ;  Southerland  v.  Southerland,  5 
P.ush  (Ky.)  591;  Powell  v.  Meyers,  (Ky.  1901) 
6)  S.  W.  Rep.  428;  Dugan  v.  Gittings,  3  Gill 
I  tfd.)  138;  Crane  v.  Gough,  4  Md.  316;  Milner 
v.  Harris,  (Neb.  1901)  95  N.  W.  Rep.  682; 
Kramer  v.  Kramer,  90  N.  Y.  App.  Div.  176; 
Larsen  v.  Johnson,  78  Wis.  300,  23  Am.  St. 
Rep.  404. 

In  Vermont  it  is  held  that  an  antenuptial 
agreement  that  the  wife's  personalty  shall  re- 
main hers  becomes  executed  at  once  upon  the 
fact  of  marriage.  In  such  case  the  title  never 
passes  to  the  husband.  Child  v.  Pearl,  43  Vt. 
224  :  Flowers  v.  Kent,  Brayt.  (Vt.)  238. 

When  Transaction  Regarded  as  Completed.  — 
Where  an  agreement  is  made  to  transfer  a 
fund  in  consideration  of  marriage,  and  such 
fund  is   subsequently   transferred,   the  trans- 


action is  regarded  as  completed  though  the 
marriage  has  not  taken  place,  and  the  statute 
of  frauds  is  not  available  to  creditors  whose 
claims  accrued  between  the  making  of  the  oral 
contract  and  the  transfer  of  the  fund.  De 
Hierapolis  v.  Reilly,  44  N.  Y.  App.  Div.  22, 
affirmed  168  N.  Y.  585.  And  see  Bowie  v. 
Bowie,  1  Md.  87,  wherein  it  was  held  that  one 
who  had  partly  performed  an  antenuptial 
agreement  in  consideration  of  marriage  could 
not  recover  property  delivered  by  him,  the 
other  party  having  fully  performed. 

3.  Contracts  Relating  to  Lands  —  United 
States.  —  Bullion,  etc.,  Bank  v.  Otto,  59  Fed. 
Rep.  256. 

Alabama. — -Gordon  v.  Tweedy,  71  Ala.  202; 
Dargin  v.  Hewlitt,  115  Ala.  510. 

Colorado.  —  McLure  v.  Koen,  25  Colo.  284. 
Connecticut.  —  See  Baxter  v.  Gay,  14  Conn. 
119. 

Florida.  —  Craver  v.  Spencer,  40  Fla.  135. 
Illinois.  —  King  v.    Bushnell,    121    111.  656; 
Stautz  v.  Protzman,  84  111.  App.  434.    See  also 
Whiton  v.  Whiton,  76  111.  App.  553. 

Indiana.  —  Hadden  v.  Johnson,  7  Ind.  394; 
Steinke  v.  Bentley,  6  Ind.  App.  663.  * 

Iowa.  —  Decorah  Woolen  Mill  Co.  v.  Greer, 
49  Iowa  490.  See  also  Benedict  v.  Bird,  103 
Iowa  612. 

Kentucky.  —  Clary  v.  Marshall,  5  B.  Mon. 
(Ky.)  266;  McKinley  v.  McKinley,  (Ky.  1902) 
66  S.  W.  Rep.  831. 

Michigan.  —  Gerber  v.  Upton,  123  Mich.  605. 
See  also  Michigan  Cent.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  (Mich.  1903)  93  N.  W.  Rep.  882. 
Missouri.  ■ —  Grumley  v.  Webb,  48  Mo.  562. 
New  York.  —  Willink  v.  Vanderveer,  1  Barb. 
(N.  Y.)  599 ;  McKenna  v.  Bolger,  49  Hun  (N. 
Y.)  259,  1  N.  Y.  Supp.  651,  affirmed  117  N.  Y. 
651  ;  Stowell  v.  Haslett,  5  Lans.  (N.  Y.)  380, 
judgment  modified  57  N.  Y.  637. 

Pennsylvania.  —  Martin  v.  McCord,  5  Watts 
(Pa.)  493.  See  also  Sackett  v.  Spencer,  65  Pa. 
St.  89. 

South  Carolina.  —  Pope  v.  Chafee,  14  Rich. 
Eq.  (S.  Car.)  69. 

Tennessee.  —  Wilkins  v.  Totty,  (Tenn.  Ch. 
1901)  64  S.  W.  Rep.  338. 

Texas.  —  Whitson    v.    Smith,    15    Tex.  33; 
Robb  v.  San  Antonio  St.  R.  Co.,  82  Tex.  392. 
Vermont.  —  Olmstead  v.  Abbott,  61  Vt.  281. 
Wisconsin.  —  Larsen  v.  Johnson,  78  Wis.  300. 
A  Parol  Sale  of  Land  accompanied  by  posses- 
sion and  occupancy  for  the  prescribed  period  of 
time  will  support  a  claim  to  title  by  adverse 
possession.    The  possession  is  not  considered  a 
mere   license.    McManus  v.   Matthews,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  589. 

Under  the  Mexican  Law  in  force  in  California 
in  1848  parol  sales  of  real  estate,  when  fully 
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contract.1  Similarly,  when  a  parol  agreement  for  the  exchange  of  lands,8 
or  a  parol  contract  to  partition  real  property,3 -or  a  parol  partnership  agree- 
ment for  the  purchase  of  land,*  or  a  parol  agreement  to  make  a  will  in  favor 
of  one  of  the  parties  upon  a  given  consideration,5  has  been  fully  executed, 
the  statute  of  frauds  will  afford  no  relief.  And  it  has  been  held  that  where 
an  agreement  was  made  as  to  a  boundary  line  and  such  line  was  established 
by  the  construction  of  a  fence  and  the  execution  of  deeds  to  each  other  by 
the  respective  parties,  and  the  parties  went  into  possession  of  their  respective 
tracts  according  to  the  agreement  and  remained  in  possession  for  a  number 
of  years,  the  agreement  was  executed  and  not  within  the  statute  of  frauds.6 

Leases.  —  The  statute  has  no  application  in  the  case  of  a  parol  lease  where 
the  tenant  has  occupied  for  the  term  and  paid  the  stipulated  rent.7  Like- 
wise, a  parol  assignment  of  a  lease  may  be  so  executed  by  taking  possession 
and  paying  rent  as  to  be  removed  from  the  statute,8  and  a  verbal  agreement 
to  surrender  a  lease  acted  upon  by  an  actual  surrender  and  acceptance  is 
sufficient  to  cancel  the  lease.9 

Dedication  of  Land.  —  An  oral  agreement  to  open  land  as  a  street  is  not 
enforceable,  but  when  the  agreement  has  been  performed  and  the  street  has 
been  opened  and  used,  the  contract  is  executed  and  not  within  the  statute.10 
And  where  adjoining  owners  have  orally  agreed  that  a  certain  strip  of  land 
should  be  left  open  for  their  common  use,  and  the  land  has  been  so  used  for 
a  considerable  period  of  time,  the  contract  is  removed  from  the  operation 
of  the  statute.11 

Easements  and  Licenses.  —  An  easement  in  land  may  be  created  by  parol  where 
the  grant  or  permission  has  been  accepted  and  fully  acted  upon  by  both 
parties. 12  So  a  parol  license  is,  after  execution,  no  longer  revocable  at  the 
pleasure  of  the  licensor.13 

d.  Promises  to  Pay  Debt  of  Another.  —  A  promise  to  answer  for 
the  debt  or  default  of  another  is  not  within  the  statute  of  frauds  when 
fully  executed. 14  After  performance,  the  question  of  the  validity  of  the 
promise  can  be  raised  neither  by  the  promisor,15  nor  by  the  creditor  of  the 

executed,  were  valid  and  binding  between  the  8.  Parol  Assignment  of  Lease. —  Cleveland, 

parties  and  passed  the  title  to  the  vendee.    Hall  etc.,  R.  Co.  v.  Wood,  189  111.  352;  Chicago  At- 

v.  Yoell,  45  Cal.  584.  tachment  Co.  v.  Davis  Sewing  Mach.  Co.,  (111. 

1.  Hadden  v.  Johnson,  7  Ind.  394.  1890)  25  N.  E.  Rep.  669.    See  also  Chicago  At- 

2.  Parol  Exchange  of  Lands  — Ryan  v.  Tom-  tachment  Co.  v.  Davis  Sewing  Mach.  Co.,  142 
linson,  39  Cal.  639;  Tate  v.  Watts,  42  111.  App.  111.  171. 

103.    See  also  infra,  this  section,  11.  Contracts  9.  Parol  Surrender   of  Lease. —  Goldsmith  v. 

Partly  Performed.  Darling,  92  Wis.  363. 

3.  Parol  Partition  of  Lands. —  Wright  v.  Jones,  10.  Dedication  of  Street. —  Newman  v.  Nellis, 
105  Ind.  17.  97  N.  Y.  285. 

4.  Parol  Partnership  Agreement. —  Smith  v.  11.  Dedication  to  Common  Use. — Clark  v. 
Putnam,  107  Wis.  155.  Henckel,  (Md.  1893)  26  Atl.  Rep.  1039;  Rhea  v. 

5.  Parol  Agreement  to  Devise.  —  Bird  v.  Jaco-  Forsyth,  37  Pa.  St.  503. 

bus,    113   Iowa   194;   Goldstein  v.   Goldstein,  12.  Easement  Created  by  Parol.  —  Maupin  v. 

(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  251.  Chicago,  etc.,  R.'Co.,  171  Mo.  187;  Baldock  v. 

6.  Boundary-line  Agreement.  —  Anderson  v.  Atwood,  21  Oregon  73;  Harrison  v.  Boring,  44 
Canter,  10  Kan.  App.  167.  Tex.  255. 

7.  Parol  Lease.  —  Martin  v.  Blanchett,  77  Ala.  13.  Executed  License  Not  Revocable. —  Russell 
288;  Knecht  v.  Mitchell,  67  111.  86.  See  v.  Hubbard,  59  111.  33s;  Joseph  v.  Wild,  146 
also  infra,  this  section,  11.  Contracts  Partly  Per-  Ind.  249;  Ricker  v.  Kelly,  1  Me.  117;  Dark  v. 
formed.  Johnston,  55  Pa.  St.  164. 

When  Parol  Lease  Not  Executed. —  A  parol  14.  Promise  to  Pay  Debt  of  Another. —  Shaw 
agreement  for  the  leasing  of  real  property  for  a  v.  Woodcock,  7  B.  &  C.  73,  14  E.  C.  L.  14; 
longer  period  than  one  year  is  not  executed  so  Kling  v.  Tunstall,  124  Ala.  268;  Craig  v.  Van- 
as  to  remove  from  the  effect  of  the  statute  of  pelt,  3  J.  J.  Marsh.  (Ky.)  489.  See  also  Meiers 
frauds  where  no  possession  is  taken  under  such  v.  Reen,  16  111.  App.  537;  Wildey  v.  Crane,  69 
agreement  and  the  rent  for  one  year  is  merely  Mich.  17.  And  see  infra,  this  section,  11.  Con- 
assumed  to  be  paid  by  indorsing  the  amount  tracts  Partly  Performed. 

thereof   upon   a   past-due   note.      Merchants'  15.  Promisor  Cannot  Set  Up  Statute. —  Schultz 

State  Bank  v.  Ruettell,  (N.  Dak.  1903)  97  N.  v.  Noble,  77  Cal.  79;  Webster  v.  Le  Compte, 

W.  Rep.  853.  74  Md.  249 ;  Armitage  v.  Saunders,  94  Mich, 
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promisor,1  nor  by  the  person  for  whose  benefit  the  promise  was  made.2 

e.  Contracts  Not  to  Be  Performed  Within  One  Year.  —  When  a 
parol  contract  not  to  be  performed  within  one  year  has  been  executed  by 
both  parties,  the  validity  of  the  agreement  cannot  thereafter  be  questioned.3 
/.  Contracts  for  the  Sale  of  Goods.  —  The  general  rule  as  to  com- 
plete performance  of  a  contract  falling  within  the  statute  is  applicable  to 
contracts  for  the  sale  of  goods.4 

11.  Contracts  Partly  Performed  —  a.  Doctrine  of  Part  Performance. 
—  The  doctrine  that  part  performance  of  an  oral  contract  will  take  such  con- 
tract out  of  the  operation  of  the  statute  of  frauds  is  purely  an  equitable  doc- 
trine. .At  law,  no  amount  of  part  performance,  except  complete  and  full 
performance  by  at  least  one  party  thereto,  will  remove  the  bar  of  the  statute 
and  permit  a  recovery  for  breach  of  the  contract.5  Relief  is  granted  in  equity 
upon  the  principle  that  it  would  be  a  fraud  to  permit  one  party  to  retain  the 
advantage  derived  by  him  from  part  performance  by  the  other  parly,  and  a 
court  of  chancery  will  therefore  decree  specific  execution  of  the  contract  where 
it  would  be  impossible,  by  abrogating  the  contract,  to  restore  both  parties  to 
their  original  situation.    The  question  of  part  performance  most  frequently 


482 ;  Mueller  v.  Wiebracht,  47  Mo.  468  ;  Fowler 
v.  Moller,  10  Bosw.  (N. .  Y.)  374;  Richard- 
son v.  Crandall,  (Supm.  Ct.  Spec.  T.)  30  How. 
Pr.  (N.  Y.)  134;  Central  Texas  Min.,  etc.,  Co. 
v.  Weems,  73  Tex.  252. 

1.  Creditor  Cannot  Set  TTp  Statute.  —  Putnam 
v.  Swinney,  63  Iowa  383. 

2.  Beneficiary  Cannot  Set  Up  Statute.- — Mad- 
den v.  Floyd,  69  Ala.  221 ;  Beal  v.  Brown,  13 
Allen  (Mass.)  114. 

3.  Contracts  Not  to  Be  Performed  Within  One 
Year.  —  Pio  Pico  v.  Cuyas,  47  Cal.  174;  Ben- 
nett v.  Matson,  41  111.  332 ;  Craig  v.  Vanpelt, 
3  J.  J.  Marsh.  (Ky.)  489  ;  Taylor  v.  Claysville, 
etc.,  Turnpike  Co.,  (Ky.  1896)  34  S.  W.  Rep. 
226;  Stone  v.  Dennison,  13  Pick.  (Mass.;  1; 
Doty  v.  Martin,  32  Mich.  462;  Hodge  v.  New- 
ton, 14  Daly  (N.  Y.)  372;  Ball  v.  Stover,  82 
Hun  (N.  Y.)  460;  Adams  v.  Fitzpatrick,  125 
N.  Y.  124.  See  also  Warwick,  etc.,  Water  Co. 
v.  Allen,  (R.  I.  1896)  35  Atl.  Rep.  579.  And 
see  infra,  this  section,  11.  Contracts  Partly  Per- 
formed. 

4.  Contracts  for  the  Sale  of  Goods, —  Hinkle  v. 
Fisher,  104  Ind.  84;  Starratt  v.  Mullen,  148 
Mass.  570;  Brown  v.  Farmers'  L.  &  T.  Co.,  117 
N.  Y.  266,  affirming  51  Hun  (N.  Y.)  386; 
Walker  v.  Bamberger,  17  Utah  239;  Lathrop  v. 
Humble,  (Wis.  1904)  97  N.  W.  Rep.  905.  See 
also  Bucknam  v.  Nash,  12  Me.  474;  McCarthy. 
v.  Weare  Commission  Co.,  87  Minn.  11;  Badger 
Telephone  Co.  v.  Wolf  River  Telephone  Co., 
(Wis.  1904)  97  N.  W.  Rep.  907. 

5.  Part  Performance  of  No  Avail  at  law  — 
England.  —  Kelly  v.  Webster,  12  C.  B.  283,  74 
E.  C.  L.  283;  O'Herlihy  v.  Hedges,  1  Sch.  & 
Lef.  123. 

United  States.  —  See  Hunter  v.  Marlboro,  2 
Woodb.  &  M.  (U.  S.)  168,  12  Fed.  Cas.  No. 
6,908. 

Alabama.  —  Allen  v.  Booker,  2  Stew.  (Ala.) 
21  ;  Meredith  v.  Naish,  4  Stew.  &  P.  (Ala.  59 ; 
Johnson  v.  Hanson,  6  Ala.  351. 

Arkansas.  —  Henry  v.  Wells,  48  Ark.  485. 

Connecticut.  —  Downey  v.  Hotchkiss,  2  Day 
(Conn.)  225  ;  Eaton  v.  Whitaker,  18  Conn.  222. 

Illinois.  —  Warner  v.  Hale,  65  111.  395; 
Wheeler  v.  Frankenthal,  78  111.  124;  Creighton 
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v.  Sanders,  89  111.  543 ;  Dougherty  v.  Catlett, 
129  111.  431  ;  Butler  v.  Shehan,  61  111.  App.  561  ; 
Sigmund  v.  Newspaper  Co.,  82  111.  App.  178. 

Indiana.  —  Clark  County  v.  Howell,  21  Ind. 
App.  495. 

Iowa.  —  Hunt  v.  Coe,  15  Iowa  197. 

Maine.  —  Freeport  v.  Bartol,  3  Me.  340  ;  Pat- 
terson v.  Cunningham,  12  Me.  506;  Norton  v. 
Preston,  15  Me.  14. 

Maryland.  —  Hamilton  v.  Thirston,  93  Md. 
213. 

Massachusetts.  —  Adams  v.  Townsend,  1  Met. 
(Mass.)  483;  Kidder  v.  Hunt,  1  Pick., (Mass.) 
328;  Thompson  v.  Gould,  20  Pick.  (Mass.)  134. 

Michigan.  —  Hallett  v.  Gordon,  122  Mich. 
567- 

Mississippi.  ■ — ■  Payson  v.  West,  Walk.  (Miss.) 
SIS- 

Missouri.  —  Chenoweth  v.  Pacific  Express 
Co.,  93  Mo.  App.  185  ;  Smith  v.  Davis,  90  Mo. 
App.  533- 

New  Hampshire.  —  Lane  v.  Shackford,  5  N. 
H.  130 ;  Smith  v.  Phillips,  69  N.  H.  470. 

New  Jersey.  —  McElroy  v.  Ludlum,  32  N.  J. 
Eq.  828. 

New  York.  —  Thomas  v.  Dickinson,  14  Barb. 
(N.  Y.)  90 ;  Boutwell  v.  O'Keefe,  32  Barb.  (N. 
Y.)  434;  Abbott  v.  Draper,  4  Den.  (N.  Y.)  51  ; 
Jackson  v.  Pierce,  2  Johns.  (N.  Y.)  221  ;  Sey- 
mour v.  Davis,  2  Sandf.  (N.  Y.)  239 ;  Went- 
worth  v.  Buhler,  3  E.  D.  Smith  (N.  Y.)  305 ; 
Baldwin  v.  Palmer,  10  N.  Y.  232. 

Ohio.  —  Kling  v.  Bordner,  65  Ohio  St.  86. 

Pennsylvania.  —  Henderson  v.  Hays,  2  Watts 
(Pa.)  148. 

South  Carolina.  —  Davis  v.  Moore,  9  Rich.  L. 
(S.  Car.)  215. 

Vermont.  —  Hibbard  v.  Whitney,  13  Vt.  21; 
Newell  v.  Newell,  13  Vt.  24;  Pike  v.  Morey,  32 
Vt.  37.     See  also  Squires  v.  Whipple,  1  Vt.  69. 

Virginia.  —  Brown  v.  Pollard,  89  Va.  696. 

West  Virginia.  —  Kimmins  v.  Oldham,  27  W. 
Va.  258. 

Part  Performance  as  Defense  in  Ejectment.  — 
In  Dutertre  v.  Shallenberger,  21  Nev.  507,  it  was 
held  that  such  part  performance  as  would  war- 
rant a  decree  of  specific  performance  in  equity 
will  sustain  a  defense  in  ejectment. 
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arises  in  reference  to  contracts  for  the  sale  of  land,  it  being  held  by  some 
authorities,  in  fact,  that  the  doctrine  has  no  other  application.1  The  princi- 
ples governing  this  doctrine,  together  with  the  rules  laid  down  by  the  courts 
as  to  what  constitutes  sufficient  part  performance  to  warrant  equitable  relief, 
are  fully  treated  elsewhere  in  this  work.2 

b.  Pull  Performance  on  One  Side  —  (i)  In  General.  —As  already 
intimated,  the  statute  of  frauds  has  no  application  where  there  has  been  a  full 
and  complete  performance  of  the  contract  by  one  of  the  contracting  parties, 
and  the  party  so  performing  may  sue  upon  the  contract  in  a  court  of  law.  He 
is  not  compelled  to  abandon  the  contract  and  sue  in  equity  or  upon  a  quantum 
meruit.3  Particularly  is  this  said  to  be  true  where  the  agreement  has  been 
completely  performed  as  to  the  part  thereof  which  comes  within  the  provisions 
of  the  statute,  and  the  part  remaining  to  be  performed  is  merely  the  payment 
of  money  or  the  performance  of  some  act  the  promise  to  do  which  is  not 
required  t  >  be  put  in  writing.4 

(2)  Contracts  for  Sale  of  Lands.  —  Thus,  where  lands  have  been  actually 


1.  Part  Performance  Applicable  Only  to  Land 
Contracts,  —  Britain  v.  Rossiter,  11  Q.  B.  D. 
123;  Maddison  v.  Alderson,  8  App.  Cas.  467; 
McElroy  v.  Ludlum,  32  N.J.  Eq.  828;  Bruen  v. 
Astor,  Anth.  N.  P.  (N.  Y.)  133.  Compare  Mc- 
Manus  v.  Cooke,  35  Ch.  D.  681 ;  Brown  v. 
Brown,  33  N.  J.  Eq.  650. 

2.  See  the  title  Specific  Performance,  vol. 
26,  p.  49.  See  also  infra,  this  title,  XIV. 
Agreements  in  Consideration  of  Marriage. 

3.  Full  Performance  on  One  Side  —  United 
States.  —  Caldwell  v.  Carrington,  9  Pet.  (U.  S.) 
86 ;  Swain  v.  Seamens,  9  Wall.  (U.  S.)  254. 

Arkansas.  —  Wynn  v.  Garland,  19  Ark.  23; 
Walker  v.  Shackelford,  49  Ark.  503. 

Connecticut.  —  Noyes  v.  Moor,  1  Root 
(Conn.)  142;  Pinney  v.  Pinney,  2  Root  (Conn.) 
191;  Rogers  v.  Tracy,  1  Root  (Conn.)  233; 
Cone  v.  Tracy,  1  Root  (Conn.)  479  ;  Chittington 
v.  Fowler,  2  Root  (Conn.)  387 ;  Cady  v.  Cad- 
well,  5  Day  (Conn.)  67;  Watrous  v.  Chalker, 
7  Conn.  224 ;  Crocker  v.  Higgins,  7  Conn.  342 ; 
Eaton  v.  Whitaker,  18  Conn.  222;  Morris  v. 
Peckham,  51  Conn.  128;  Haussman  v.  Burn- 
ham,  59  Conn.  117. 

Illinois.  —  Worden  v.  Sharp,  56  111.  104; 
McClure  v.  Otrich,  118  111.  320;  Gould  v.  Elgin 
City  Banking  Co.,  136  111.  60;  Schlueter  v. 
Leady,  103  111.  App.  425. 

Indiana.  —  Worley  v.  Sipe,  m  Ind.  238. 

Iowa.  —  Murphy  v.  De  Haan,  116  Iowa  61. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  English, 
38  Kan.  no. 

Michigan.  —  Farwell  v.  Johnston,  34  Mich. 
342 ;  Carmichael  v.  Carmichael,  72  Mich.  76 ; 
Pike  v.  Pike,  121  Mich.  170. 

Missouri.  —  Farrar  v.  Patton,  20  Mo.  81; 
Suggett  v.  Cason,  26  Mo.  221  ;  Self  v.  Cordell, 
45  Mo.  345;  Winters  v.  Cherry,  78  Mo.  344; 
Sharkey  v.  McDermott,  91  Mo.  647  ;  Smock  v. 
Smock,  37  Mo.  App.  56 ;  Marks  v.  Davis,  72 
Mo.  App.  557 ;  Chenoweth  v.  Pacific  Express 
Co.,  93  Mo.  App.  185. 

Nebraska.  —  Harris  v.  Roberts,  12  Neb.  631; 
Galley  v.  Galley,  14  Neb.  174. 

New  York.  —  Baker  v.  Scott,  2  Thomp.  &  C. 
(N.  Y.)  606;  Tuthill  v.  Roberts,  22  Hun  (N. 
Y.)  304;  Jones  v.  Duff,  47  Hun  (N.  Y.)  170. 

Ohio.  —  Ewing  v.  Richards,  8  Ohio  Dec.  (Re- 
prints) 357,  7  Cine.  L.  Bui.  183. 

Texas.  —  Cobb  v.  Beall,  1  Tex.  341. 


Vermont.  —  Shaw  v.  Shaw,  6  Vt.  69 ;  Phil- 
brook  v.  Belknap,  6  Vt.  383. 

Rule  Similar  in  Equity.  —  Watkins  v.  Watkins, 
24  Ga.  402. 

An  Agreement  for  an  Extension  of  the  Time  of 
Redemption,  although  not  in  writing,  nor  sup- 
ported by  any  consideration  excepting  the  prom- 
ise of  the  redemptioner  to  pay  the  amount  to 
become  due,  with  interest,  when  acted  Upon  by 
the  parties,  is  not  within  the  statute  of  frauds. 
Turpie  v.  Lowe,  158  Ind.  314. 

An  Act  Merely  Preparatory  and  Ancillary  to 
the  contract  in  suit  is  not  such  performance  as 
to  take  the  contract  out  of  the  statute.  Bern- 
hardt v .  Walls,  29  Mo.  App.  206 ;  Harris  v. 
Rounsevel,  61  N.  H.  250;  Smith  v.  Bouck,  33 
Wis.  19. 

The  Mere  Making  of  the  Agreement  is  not  a 

sufficient  performance.  Richardson  v.  Crandall, 
48  N.  Y.  348. 

4.  Full  Performance  as  to  Part  of  Agreement 
Within  Statute — England. — Jervis  v.  Berridge, 
L.  R.  8  Ch.  351  ;  Green  v.  Saddington,  7  El.  & 
Bl.  503,  90  E.  C.  L.  503  ;  Hodgson  v.  Johnson, 
El.  Bl.  &  El.  685,  96  E.  C.  L.  685. 

Canada.  —  See  Murray  v.  Moffat,  19  N. 
Bruns.  481. 

United  States.  —  Weightman  v.  Caldwell,  4 
Wheat.  (U.  S.,  85. 

Connecticut.  —  Chapman  v.  Allen,  Kirby 
(Conn.)  399. 

Indiana.  —  Straughan  v.  Indianapolis,  etc., 
R.  Co.,  38  Ind.  185;  Tinklers/.  Swaynie,  71  Ind. 
562;  Humphrey  v.  Fair,  79  Ind.  410;  Stephen- 
son v.  Arnold,  89  Ind.  426  ;  Hatfield  v.  Miller, 
123  Ind.  463. 

Kentucky.  —  Rowland  v.  Bull,  5  B.  Mon. 
(Ky.)  146  ;  Taylor  v.  Claysville,  etc.,  Turnpike 
Co.,  (Ky.  1896)  34  S.  W.  Rep.  226. 

Maryland.  —  Lamar  v.  McNamee,  10  Gill  & 
J.  (Md.)  116. 

Massachusetts.  —  Trowbridge  v.  Wetherbee, 
11  Allen  (Mass.)  361;  Page  v.  Monks,  5  Gray 
(Mass.)  492 ;  Wetherbee  v.  Potter,  99  Mass. 
354;  Graffam  v.  Pierce,  143  Mass.  386. 

Minnesota. -- Hagelin  v.  Wacks,  61  Minn. 
214. 

Missouri.  —  Hoyle  v.  Bush,  14  Mo.  App.  408; 
Woodson  v.  Hubbard,  45  Mo.  App.  359. 

Nebraska.  —  Harris  v.  Roberts,  12  Neb.  631. 
Vermont.  —  See  Smith  v.  Smith,  14  Vt.  440. 
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conveyed  and  possession  taken  in  accordance  with  the  terms  of  a  contract 
within  the  statute, the  vendor  may  recover  the  consideration  agreed  upon,1  or 
mav  enforce  the  vendee's  note  given  for  the  purchase  money.2    In  such  cases, 


Where  One  Party  Did  Not  Sign  the  Contract, 
but  has  performed  in  full,  the  party  who  did 
sign  cannot  repudiate  the  same.  McCrum  v. 
Preston,  5  J.  J.  Marsh.  (Ky.)  332. 

Enforcement  of  Vendor's  Lien.  —  Where,  in  pur- 
suance of  an  oral  contract  to  exchange  land, 
one  of  the  parties  has  actually  conveyed,  he  may 
enforce  his  vendor's  lien  on  the  land  for  pur- 
chase money  by  action.  McCoy  v.  McCoy, 
(Ind.  App.  1903)  69  N.  E.  Rep.  193. 

Agreement  by  Vendor  to  Perform  Labor.  — 
Where  the  vendor  in  an  oral  contract  for  the 
sale  of  land  agreed  to  perform  certain  labor 
upon  the  land  and  the  conveyance  was  made 
and  the  full  consideration  paid,  but  the  promise 
to  labor  was  unperformed,  such  promise  was 
held  to  be  completely  separated  from  any  other 
stipulation  and  to  be  enforceable  by  the  vendee. 
Page  v.  Monks,  5  Gray  (Mass.)  492. 

A  Promise  to  Pay  a  Particular  Charge  on  Real 
Estate  made  as  part  of  the  consideration  for 
the  conveyance  may  be  enforced,  though  in 
parol,  after  the  conveyance  is  executed  and  ac- 
cepted.   Jewett  v.  Ricker,  68  Me.  377. 

New  York. —  In  Baldwin  v.  Palmer,  10  N. 
Y.  232,  it  was  held  that  where  a  parol  agree- 
ment for  the  sale  of  land  had  been  executed  by 
a  conveyance  and  payment  of  the  purchase 
price,  the  vendee  could  not  enforce  an  agree- 
ment by  the  vendor  to  convey  the  land  free 
from  incumbrances ;  but  in  spite  of  the  part 
performance  the  party  sought  to  be  charged  was 
still  at  liberty  to  raise  the  objection  that  the 
contract  was  in  parol.  This  case  was  said  to 
be  different  from  those  brought  to  recover  back 
money  paid  or  for  services  performed  upon  con- 
tracts which  have  been  afterwards  rescinded  by 
consent  of  parties  or  disavowed  by  the  party 
sued  because  not  binding  in  law.  In  all  such 
cases  the  money  is  to  be  refunded  and  the  ser- 
vices rendered  in  part  performance  are  to  be 
paid  for  because  the  contract  is  at  an  end  and 
the  action  brought  for  the  purpose  is  in  dis- 
affirmance of  the  void  contract  and  not  in 
affirmance  and  with  a  view  of  enforcing  the 
same.  See  also  Van  Alstine  v.  Wimple,  s  Cow. 
(N.  Y.)  162,  to  the  same  effect. 

In  Schenectady  County  v.  McQueen,  15  Hun 
(N.  Y.)  551,  an  agreement  by  the  vendor  to  re- 
move a  building  from  the  premises  was  en- 
forced after  the  contract  of  sale  had  been  fully 
executed. 

In  Smart  v.  Smart,  24  Hun  (N.  Y.)  127,  the 
vendor  of  an  executed  contract  of  sale  was  com- 
pelled to  fulfil  his  agreement  to  pay  the  rent 
due  under  a  lease  taken  by  him  as  part  of  the 
consideration  for  the  sale.  And  see  Allen  v. 
Aguirre,  7  N.  Y.  543. 

1.  Full  Performance  as  to  Conveyance  of  Lands 
—  England.  —  Pulbrook  v.  Lawes,  1  Q.  B.  D. 
284;  Green  v.  Saddington,  7  El.  &  Bl.  503,  90 
E.  C.  L.  503.    Compare  Cocking  v.  Ward,  1  C. 

B.  858,  50  E.  C.  L.  858;  Kelly  v.  Webster,  12 

C.  B.  283,  74  E.  C.  L.  283  ;  Smart  v.  Harding, 
15  C.  B.  652,  80  E.  C.  L.  652 ;  Hodgson  v.  John- 
son, El.  Bl.  &  El.  685,  96  E.  C.  L.  685. 

Alabama.  —  Cooper  v.  Hornsby,  71  Ala.  62; 
29  C.  of  L.—  53 


Merrell  v.  Witherby,  120  Ala.  418;  Houston  v. 
Hilton,  67  Ala.  374. 

California.  —  McCarthy  v.  Pope,  52  Cal.  561. 
Compare  Fuller  v.  Reed,  38  Cal.  99. 

Connecticut.  —  King  v.  Woodruff,  23  Conn. 
56. 

Georgia.  —  Stringer  v.  Stringer,  93  Ga.  320. 

Illinois.  —  Worden  v.  Sharp,  56  111.  104. 

Indiana.  —  Curran  v.  Curran,  40  Ind.  473  ; 
Huston  v.  Stewart,  64  Ind.  388 ;  Arnold  v. 
Stephenson,  79  Ind.  126;  Worley  v.  Sipe,  111 
Ind.  238 ;  Washington  Glass  Co.  v.  Mosbaugh, 
19  Ind.  App.  105. 

Iowa.  —  Trayer  v.  Reeder,  45  Iowa  272; 
Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank, 
(Iowa  1904)  98  N.  W.  Rep.  918. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  English, 
38  Kan.  1 10. 

Kentucky. —  Hunter  v.  Simrall,  5  Litt.  (Ky.) 
62. 

Maine.  —  Linscott  v.  Mclntire,  15  Me.  201. 
Maryland.  —  Morgan  v.  Bitzenberger,  3  Gill 
(Md.)  350. 

Massachusetts.  —  Nutting  v.  Dickinson,  8 
Allen  (Mass.)  540 ;  Dillingham  v.  Runnels,  4 
Mass.  400 ;  Sherburne  v.  Fuller,  5  Mass.  133 ; 
Wilkinson  v.  Scott,  1 7  Mass.  249  ;  Root  v.  Burt, 
118  Mass.  521;  Brackett  v.  Evans,  1  Cush. 
(Mass.)  79. 

Michigan.  —  Huff  v.  Hall,  56  Mich.  456 ; 
Waldron  v.  Laird,  65  Mich.  237;  Gardner  v. 
Gardner,  106  Mich.  18.  Compare  Lid_dle  v. 
Needham,  39  Mich.  147. 

Missouri.  —  Kratz  v.  Stocke,  42  Mo.  351; 
Andrews  v.  Broughton,  84  Mo.  App.  640. 

New  York.  —  Johnson  v.  Hathorn,  2  Keyes 
(N.  Y.)  476;  Tuthill  v.  Roberts,  22  Hun  (N. 
Y.)  304  ;  Herrick  v.  Starkweather,  54  Hun  (N. 
Y.)  532;  Dow  v.  Way,  64  Barb.  (N.  Y.) 
255. 

North  Carolina.  —  Smith  v.  Arthur,  no  N. 
Car.  400. 

Rhode  Island.  —  Providence  Christian  Union 
v.  Eliott,  13  R.  I.  74. 

Tennessee.  —  Hamilton  v.  Gilbert,  2  Heisk. 
(Tenn.)  681. 

Texas.  —  Zabel  v.  Schroeder,  35  Tex.  308; 
Showalter  v.  McDonnell,  83  Tex.  158. 

Vermont.  —  Hibbard  v.  Whitney,  13  Vt.  21; 
Ascutney  Bank  v.  Ormsby,  28  Vt.  721  ;  Dyer  v. 
Graves,  37  Vt.  369. 

Wisconsin.  —  Coyle  v.  Davis,  20  Wis.  564; 
Niland  v.  Murphy,  73  Wis.  326. 

The  Actual  Consideration  according  to  the 
parol  agreement  may  be  shown  though  the  deed 
contains  a  different  one.  Tuthill  v.  Roberts,  22 
Hun  (N.  Y.)  304. 

Under  an  Oral  Contract  for  the  Sale  of  a  Grow- 
ing  Crop  which  the  vendee  has  received  and  for 
part  of  which  he  has  paid,  the  vendor  may  re- 
cover the  balance  of  the  price  agreed  upon. 
Mayfield  v.  Wadsley,  3  B.  &  C.  357,  10  E.  C.  L. 
no. 

2,  Purchase-monev  Note  May  Be  Enforced.  — • 

Root  v.  Burt,  118  Mass.  521;  Kratz  v.  Stocke, 
42  Mo.  351  ;  Abell  v.  Douglass,  4  Den.  (N.  Y.) 
305  ;  Busby  v.  Bush,  79  Tex.  656. 
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it  is  said  that  the  action  is  brought,  not  upon  the  contract  of  sale,  but  upon 
an  implied  contract  to  pay  for  lands  sold  and  conveyed.1  But  in  no  case  may 
a  vendee,  upon  the  mere  payment  of  the  purchase  money,  maintain  an  action 
to  recover  damages  of  the  vendor  for  refusing  to  convey  or  to  perform  any 
other  stipulation  of  the  contract  touching  the  sale  of  land  or  an  interest  in 
land.2  To  entitle  the  vendor  to  enforce  the  contract  he  must  have  actually 
conveyed  the  whole  3  amount  of  the  land  contracted  for  before  action  brought 4 
by  him,  or  at  least  have  given  a  title  bond  5  to  convey.  The  mere  tender6 
of  a  deed  is  not,  though  the  delivery  of  the  deed  in  escrow,'  or  upon  con- 
dition,8 is,  a  sufficient  conveyance.  Within  the  rule  one  who,  as  agent,  has 
soli  land  under  a  verbal  contract  may  recover  the  price  agreed  to  be  paid  for 
his  services.9 

(3)  Contracts  for  Exchange  of  Lands.  —  In  the  case  of  an  oral  contract  for 
the  exchange  of  lands,  there  must  be  conveyances  made  and  possession  taken 
on  both  sides,  in  order  that  the  contract  may  be  held  binding  and  without  the 
operation  of  the  statute.10  Anything  remaining  to  be  done,  such  as  the 
paying  off  of  an  incumbrance,  may  then  be  compelled  by  action.11 

(4)  Party-wall  Agreements.  —  An  oral  agreement  for  the  building  or  use 
of  a  party  wall  is  taken  out  of  the  statute  of  frauds  by  the  actual  erection  or 
use  thereof  by  one  of  the  contracting  parties.12 

(5)  Leases.  —  Where  a  verbal  contract  for  a  lease  is  wholly  executed  by 
the  lessor,  the  lessee  cannot  set  up  the  statute  of  frauds  in  defense  of  an  action 
to  recover  the  rent  due.13  And  a  note  given  for  rent  may  be  enforced  by  the 
lessor  where  the  lessee  has  enjoyed  the  term.14 

(6)  Projiiises  to  Pay  Debt  of  Another.  —  An  oral  promise  to  pay  the  debt 
of  another  becomes  binding  when  executed  by  the  promisor.15  And  it  has 
been  held  that  a  creditor  who  fully  performs  his  part  of  the  contract,  in  con- 


1.  Recovery  May  Be  Had  on  Implied  Contract. 

—  Fisher  v.  Wilson,  18  Ind.  133;  Thomas  v. 
Dickinson,  12  N.  Y.  364,  reversing  14  Barb.  (N. 

Y.)  90. 

2.  Vendee  May  Not  Enforce  Contract.  —  Dyer 
v.  Graves,  37  Vt.  369.  But  see  Hall  v.  Harris, 
145  Mo.  614,  holding  that  where  a  parol  con- 
tract is  made  to  deliver  land  in  return  for  ser- 
vices rendered  and  the  agreement  as  to  the 
services  is  fully  performed,  such  performance 
takes  the  case  entirely  out  of  the  statute  of 
frauds.  See  also  the  title  Specific  Perform- 
ance, vol.  26,  p.  54. 

3.  Conveyance  of  Part  of  Land  Not  Suffi- 
cient.—  Glass  v.  Hulbert,  102  Mass.  24.  See 
also  Smith  v.  Underdunck,  1  Sandf.  Ch.  (N. 
Y.)  579;  Broughton  v.  Coffer,  18  Gratt.  (Va.) 
184. 

4.  Conveyance   to   Be    Made   Before  Action 

Brought.  —  Butler  v.  Lee,  11  Ala.  885. 

5.  Giving  Title  Bond  a  Sufficient  Conveyance. — 

Greenlees  v.  Roche,  48  Kan.  503. 

6.  Tender  of  Deed. —  Arnold  v.  Stephenson,  79 
trid.  126;  Wilson  v.  Clarke,  1  W.  &  S.  (Pa.) 
554 ;  Enterprise  Land  Co.  v.  Betz,  3  Pa.  Dist. 
327.  Compare  Stephenson  v.  Arnold,  89  Ind. 
426  ;  Ayers  v.  Slifer,  89  Ind.  433  ;  Hart  v.  Car- 
roll, 85  Pa.  St.  508. 

7.  Delivery  of  Deed  in  Escrow.  —  Cannon  v. 
Hnndley,  72  Cal.  133:  Lewis  v.  Prather.  (Kv. 
1893)  21  S.  W.  Rep.  538.  Compare  Townsend 
v.  Hawkins,  45  Mo.  286;  Luzader  v.  Richmond, 
128  Ind.  344. 

8.  Conditional  Delivery  of  Deed.  —  McCasland 
v.  yEtna  L.  Ins.  Co.,  108  Ind.  130. 

9.  Recovery  for  Services  in  Selling  Land.  — 
Watson   v.    Brightwell,   60   Ga.   212;  Water- 


man Real  Estate  Exch.  v.  Stephens,  71  Mich. 

104. 

10.  Contracts  for  Exchange  of  Lands.  —  Savage 

v.  Lee,  101  Ind.  514;  Baldwin  v.  Thompson,  15 
Iowa  504;  Hibbard  v.  Whitney,  13  Vt.  21. 
Compare  Caldwell  v.  Carrington,  9  Pet.  (U\  S.) 
86,  affirming  1  McLean  (U.  S.)  167. 

11.  Performance  of  Consideration  May  Be  En- 
forced. —  Smith  v.  Davis,  90  Mo.  App.  533; 
Bennett  v.  Abrams,  41  Barb.  (N.  Y.)  619. 

12.  Farty-wall  Agreements.  —  Walker  v. 
Shackelford,  49  Ark.  503 ;  Rawson  v.  Bell,  46 
Ga.  19  ;  Russell  v.  Hubbard,  59  111.  335  ;  Stuht 
v.  Sweesy,  48  Neb.  767 ;  Polye  v.  Sheehy, 
(Marine  Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  98; 
Rindge  v.  Baker,  57  N.  Y.  209 ;  Horr  v.  Hollis, 
20  Wash.  424  ;  Pireaux  v.  Simon,  79  Wis.  392. 

13.  Leases.— Walsh  v.  Colclough,  (C.  C.  A.) 
56  Fed.  Rep.  778;  Nelsons.  Webb,  54  Ala.  436; 
King  v.  Woodruff,  23  Conn.  56  ;  Weil  v.  Defen- 
baugh,  65  111.  App.  489  ;  Eastham  v.  Anderson, 
119  Mass.  526;  Winters  v.  Cherry,  78  Mo.  344; 
Christopher  v.  National  Brewery  Co.,  72  Mo. 
App.  121.  See  also  Peabody  v.  Rice,  113 
Mass.  31,  holding  that  the  rule  that  a  submis- 
sion to  arbitration  and  the  award  must  be  in 
writing  in  all  cases  where  a  contract  in  relation 
to  the  subject-matter  is  required  to  be  in  writ- 
ing, has  no  application  where  the  subject-matter 
of  the  submission  is  the  amount  of  rent  due  for 
the  past  occupation  of  premises  under  a  parol 
lense.  Such  an  agreement  is  binding  so  far  as 
to  fix  the  amount  to  be  paid. 

14.  Note  for  Rent  May  Be  Enforced.  —  Gibson 
v.  Wilcoxen,  "  6  Ind.  333. 

15.  See  s-pra,  this  section,  10.  Contracts 
Completely  Performed. 
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sideration  of  the  agreement  by  a  third  person  to  see  that  the  claim  is  paid, 
may  recover  upon  such  promise.1 

(7)  Contracts  Not  to  Be  Performed  Within  One  Year. — Contracts  which 
by  their  terms  are  not  to  be  performed  within  one  year  may  be  taken  out  of 
the  statute  through  performance  by  one  party  thereto.  All  that  is  required 
in  such  case  is  performance  within  the  year,  however  many  years  may  have 
to  elapse  before  the  agreement  is  performed  by  the  other  party.2  But 
nothing  less  than  full  performance  by  one  party  will  suffice,3  and,  according 
to  one  authority,  if  anything  remains  to  be  done  after  the  expiration  of  the 
year  besides  the  mere  payment  of  money,  the  statute  will  apply.4    In  some 


1.  Performance  by  Promisee.  — -  Edwards  v. 
Kelly,  6  M.  &  S.  204;  Goolsby  v.  Bush,  53  Ga. 
353.  Compare  Brightman  v.  Hicks,  108  Mass. 
246. 

Loaning  Money  as  Performance. —  In  Daniel 
V.  Mercer,  63  Ga.  442,  it  was  held  that  parting 
with  money  in  making  a  loan  upon  the  promise 
of  a  third  person  to  see  that  the  loan  was  paid, 
is  not  such  performance  by  the  creditor  as  will 
take  the  case  out  of  the  statute  of  frauds. 

2.  Contracts  Not  to  Be  Performed  Within  One 
Year  —  England.  —  Donellan  v.  Read,  3  B.  & 
Ad.  899,  23  E.  C.  L.  215  ;  Souch  v.  Strawbridge, 
2  C.  B.  808,  52  E.  C.  L.  808  ;  Smith  v.  Neale,  2 
C.  B.  N.  S.  67,  89  E.  C.  L.  67  ;  Cherry  v.  Hem- 
ing,  4  Exch.  631  ;  Miles  v.  New  Zealand  A.lford 
Estate  Co.,  32  Ch.  D.  266.  See  also  Knowl- 
man  v.  Bluett,  L.  R.  9  Exch.  307 ;  Bevan  v. 
Carr,  1  Cab.  &  El.  499  ;  Milsom  v.  Stafford,  80 
L.  T.  N.  S.  590 ;  Bracegirdle  v.  Heald,  1  B.  & 
Aid.  722. 

Alabama.  —  Rake  v.  Pope,  7  Ala.  161. 
Arkansas.  —  Pledger   v.    Garrison,    42  Ark. 
246. 

Georgia.  —  Johnson  v.  Watson,  1  Ga.  348. 
See  also  Barnett  Steamer  Line  v.  Blackmar,  53 
Ga.  98. 

Illinois.  —  MacDonald  v.  Crosby,  192  111. 
283  ;  Curtis  v.  Sage,  35  111.  22 ;  Tiernan  v. 
Granger,  65  111.  351  ;  Hodgens  v.  Shultz,  92  111. 
App.  84. 

Indiana.  —  Haugh  v.  Blythe,  20  Ind.  24; 
Wolke  v.  Fleming,  103  Ind.  105  ;  Piper  v. 
Fosher,  121  Ind.  407;  Lowman  v.  Sheets,  124 
Ind.  416.     See  also  Wilson  v.  Ray,  13  Ind.  1. 

Iowa.  —  Saum  v.  Saum,  49  Iowa  704  ;  Sinal- 
ley  v.  Greene,  52  Iowa  241. 

Kansas.  —  Aiken  v.  Nogle,  47  Kan.  96 ; 
Mackey  v.  Thjsler,  7  Kan.  App.  276. 

Kentucky  Dant    v.    Head,    90    Ky.    255 ; 

Jones  v.  Comer,  (Ky.  1903)  76  S.  W.  Rep.  392. 

Maine.  —  Holbrook  v.  Armstrong,  10  Me.  31. 

Maryland.  —  Ellicott  v.  Turner,  4  Md.  476 ; 
Horner  v.  Frazier,  65  Md.  1. 

Minnesota.  —  Lally  v.  Crookston  Lumber  Co., 
85  Minn.  257. 

Missouri.  —  Blanton  v.  Knox,  3  Mo.  342 ; 
Suggett  v.  Cason,  26  Mo.  221  ;  Self  v.  Cordell, 
•5  Mo.  345;  Winters  v.  Cherry,  78  Mo.  344; 
Smock  v.  Smock,  37  Mo.  App.  56;  Mitchell  v. 
Branham,  (Mo.  App.  1904)  79  S.  W.  Rep.  739- 

Nebraska.  —  Kendall  v.  Garneau,  55  Neb. 
403. 

New  Hampshire.  —  Little  v.  Little,  36  N.  H. 
224  ;  Blanding  v.  Sargent,  33  N.  H.  239 ;  Per- 
kins v.  Clay,  54  N.  H.  518.  Compare  Emery 
v.  Smith,  46  N.  H.  151. 

New  Jersey.  —  King  v.  King,  9  N.  J.  Eq.  44 ; 


Robbins  v.  McKnight,  5  N.  J.  Eq.  642 ;  Berry 
v.  Doremus,  30  N.  J.  L.  399. 

Rhode  Island.  —  Durfee  v.  O'Brien,  16  R.  I. 
213. 

South  Carolina.  —  Gee  v.  Hicks,  Rich.  Eq. 
Cas.  (S.  Car.)  5  ;  Bates  v.  Moore,  2  Bailey  L. 
(S.  Car.)  614. 

Texas.  —  Westfall  v.  Perry,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  740  ;  Brazee  v.  Woods,  35 
Tex.  302 ;  McDonnell  v.  Home  Bitters  Co.,  1 
Tex.  App.  Civ.  Cas.,  §  1159.  See  also  Weather- 
ford,  etc.,  R.  Co.  v.  Wood,  88  Tex.  191. 

Virginia. — Seddon  v.  Rosenbaum,  85  Va.  928. 
Wisconsin.  —  McClellan  v.  Sanford,  26  Wis. 
S9S  ;  Washburn  v.  Dosch,  68  Wis.  436 ;  Grace 
v.  Lynch,  80  Wis.  166.  See  also  Jilson  V;  Gil- 
bert, 26  Wis.  637;  Rogers  v.  Brightman,  10 
Wis.  55. 

See  also  supra,  this  section,  10.  Contracts 
Completely  Performed. 

Doctrine  Applicable  Only  in  Equity.  —  In  War- 
ner v.  Texas,  etc.,  R.  Co.,  (C.  C.  A.)  54  Fed. 
Rep.  922,  affirming  (C.  C.  A.)  54  FeM.  Rep. 
920,  it  was  said  that  part  performance  of  an 
oral  contract  not  to  be  performed  within  one 
year  does  not  take  the  contract  out  of  the 
statute  at  law,  but  only  in  equity. 

The  Mutual  Execution  for  a  year  or  more  by 
both  parties  of  the  terms  and  provisions  of  a 
contract  not  to  be  completely  performed  within 
a  year  will  take  such  contract  out  of  the  stat- 
ute upon  the  principle  of  part  performance. 
Western  Union  Tel.  Co.  v.  Chicago,  etc.,  R. 
Co.,  86  111.  246. 

Where  One  Has  Been  Employed  for  a  Number  of 
Years  under  an  oral  contract,  the  law  will  imply 
a  contract  by  the  year,  and  upon  a  discharge 
within  the  year  recovery  may  be  had  for  the 
balance  of  the  year.  Beeston  v.  Collyer,  4 
Bing.  309,  13  E.  C.  L.  444. 

Contract  Terminated  by  Mutual  Consent.  — > 
When  a  contract  which  is  within  the  statute  of 
trauds  as  not  to  be  performed  within  one  year 
is  terminated  by  mutual  consent,  it  is  con- 
sidered as  executed  up  to  that  time,  and  re- 
covery may  be  had  according  to  the  terms  of 
such  contract.  Scheuer  v.  Monash,  (Supm. 
Ct.  App.  T.)  40  Misc.  (N.  Y.)  668. 

In  an  Action  to  Recover  for  the  Support  and 
Maintenance  of  a  Child  at  the  request  of  the 
defendant,  where  it  appears  that  the  considera- 
tion  has  been  executed  and  the  child  supported, 
the  statute  of  frauds  is  no  defense.  Souch  v. 
Strnwhridge,  2  C.  B.  808.  52  E.  C.  L.  808. 

3.  Full  Performance  Essential.  —  Reinheimer 
v.  Carter.  31  Ohio  St.  579. 

4.  Contract  Must  Be  Performed  Except  as  to 
Payment  of  Money. —  Curtis  v.  Sage,  35  111.  22. 
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jurisdictions,  however,  the  whole  doctrine  is  repudiated  as  to  this  class  of 
contracts,  and  if  an  agreement  cannot  be  entirely  performed  on  both  sides 
within  a  year  no  amount  of  part  performance  will  bar  the  application  of 
the  statute.1 

c.  Rights  Arising  from  Part  Performance  —  (i)  In  General  — 
Although  part  performance  by  one  of  the  parties  to  a  contract  within  the 
statute  of  frauds  will  not,  at  law,  entitle  such  party  to  recover  upon  the  con- 
tract itself,  he  may  nevertheless  recover  for  money  paid  by  him,  or  property 
delivered,  or  services  rendered  in  accordance  with  and  upon  the  faith  of  the 
contract.  The  law  will  raise  an  implied  promise  on  the  part  of  the  other 
party  to  pay  for  what  has  been  done  in  the  way  of  part  performance.3  But 
this  right  of  recovery  is  not  absolute.    The  plaintiff  is  entitled  to  compen- 

(Mass.)  328;  Sherburne  v.  Fuller,  5  Mass.  138; 
Cook  v.  Doggett,  11  Allen  (Mass.)  439;  Wil- 
liams v.  Bemis,  108  Mass.  91  ;  Dix  v.  Marcy, 
116  Mass.  416;  Riley  v.  Williams,  123  Mass. 
506;  Dowling  v.  McKenney,  124  Mass.  478; 
Miller  v.  Roberts,  169  Mass.  134;  Peabody  v. 
Fellows,  177  Mass.  290;  Kelley  v.  Thompson, 
181  Mass.  122. 

Michigan.  —  Whipple  v.  Parker,  29  Mich. 
369 ;  Cadman  v.  Markle,  76  Mich.  448 ;  In  re 
Williams,  106  Mich.  490. 

Missouri.  —  Andrews  v.  Broughton,  78  Mo. 
App.  179;  Interstate  Hotel  Co.  v.  Woodward, 
.,  Amusement  Co.,  103  Mo.  App.  198. 
New  Hampshire.  —  Lane  v.  Shackford,  5  N. 
H.  130;  Howe  v.  Day,  58  N.  H.  516;  Cocheco 
Aqueduct  Assoc.  v.  Boston,  etc.,  R.  Co.,  59  N. 
H.  312. 

New  Jersey.  —  Smith  v.  Smith,  28  N.  J.  L. 
208 ;  Banker  v.  Henderson,  58  N.  J.  L.  26 ; 
Rutan  v.  Hinchman,  30  N.  J.  L.  255. 

New  York.  —  Lisk  v.  Sherman,  25  Barb.  (N. 
Y.)  433;  King  v.  Brown,  2  Hill  (N.  Y.)  485; 
Lockwood  v.  Barnes,  3  Hill  (N.  Y.)  128;  Van 
Schoyck  v.  Backus,  9  Hun  (N.  Y.)  68; 
Whitaker  v.  Burrows,  71  Hun  (N.  Y.)  478; 
Ryan  v.  Dox,  34  N.  Y.  307 ;  Galvin  v.  Pren- 
tice, 45  N.  Y.  162;  Day  v.  New  York  Cent.  R. 
Co.,  51  N.  Y.  583;  Moody  v.  Smith,  70  N.  Y. 
598;  Reed  v.  McConnell,  133  N..  Y.  425,  affirm- 
ing 62  Hun  (N.  Y.)  153;  Ludwig  v.  Bungart, 
48  N.  Y.  App.  Div.  613,  affirming  26  Misc.  (N. 
Y.)  247;  Matter  of  Sherman,  (Surrogate  Ct.) 
24  Misc.  (N.  Y.)  65. 

Tennessee.  —  Crippen  v.  Bearden,  5  Humph. 
(Tenn.)  129. 

Vermont.  —  Pierce  v.  Paine,  28  Vt.  34 ; 
Sheldon  v.  Preva,  57  Vt.  263. 

West  Virginia.  —  Kimmins  v.  Oldham,  27 
W.  Va.  258. 

Wisconsin.  —  Brandeis  v.  Neustadtl,  13  Wis. 
142;  Thomas  v.  Sowards,  25  Wis.  631  ;  Clark  v. 
Davidson,  53  Wis.  317;  Tucker  v.  Grover,  60 
Wis.  240  ;  Kessler's  Estate,  87  Wis.  660. 

It  Is  No  Objection  to  the  claim  for  compensa- 
tion that  the  opposite  party  may  happen  to  se- 
cure the  same  practical  benefit,  through  the 
process  of  restitution,  as  would  have  resulted 
from  the  observance  of  a  void  agreement.  Ryan 
v.  Dox,  34  N.  Y.  307. 

Where  the  Defendant  Denies  a  parol  contract 
for  the  sale  of  land,  the  plaintiff,  who  is  the 
vendee,  cannot  recover  the  money  paid  by  him 
or  for  improvements.  If  the  defendant  admits 
the  contract  and  merely  pleads  the  statute,  the 
plaintiff  will  be  entitled  to  compensation.  Dunn 
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1.  Contrary  Doctrine — Massachusetts.  —  Marcy 
v.  Marcy,  9  Allen  (Mass.)  8;  Frary  v.  Sterling, 
99  Mass.  461.  See  also  Cabot  v.  Haskins,  3 
Pick.  (Mass.)  83. 

Michigan.  —  Whipple  v.  Parker,  29  Mich. 
369.  See  also  Dietrich  v.  Hoefelmeir,  128 
Mich.  145. 

New  York.  —  Lockwood  v.  Barnes,  3  Hill 
(N.  Y.)  128;  Broadwell  v.  Getman,  2  Den.  (N. 
Y.)  87 ;  Kellogg  v.  Clark,  23  Hun  (N.  Y.)  393. 
But  see  Dodge  v.  Crandall,  30  N.  Y.  294 ; 
Scheuer  v.  Monash,  (Supm.  Ct.  App.  T.)  35 
Misc.  (N.  Y.)  276. 

Ohio.  —  Reinheimer  v.  Carter,  31  Ohio  St. 
579.  See  also  Randall  v.  Turner,  17  Ohio  St. 
262  ;  Kurz  v.  U.  S.  Fidelity,  etc.,  Co.,  9  Ohio 
Dec.  741. 

Vermont.  —  Pierce  v.  Paine,  28  Vt.  34.  In 
Sheehy  v.  Adarene,  41  Vt.  541,  the  correct 
rule  was  said  to  be  that  whether  the  statute 
applies  or  not  depends  on  the  question  whether 
the  suit  is  brought  against  the  party  who  was 
to  perform  his  part  of  the  contract  within  a 
year.  If  it  is  so  brought,  then  the  statute 
would  not  apply ;  but  if  brought  against  the 
party  whose  agreement  was  not  to  be  performed 
within  a  year,  then  the  statute  would  apply. 

West  Virginia. — -Kimmins  v.  Oldham,  27  W. 
Va.  258. 

2.  Right  of  Recovery  for  Part  Performance  — 

England.  —  Souch  v.  Strawbridge,  2  C.  B.  808, 
52  E.  C.  L.  808. 

Canada.  —  Frye  v.  Frye,  34  N.  Bruns.  569. 

United  States.  —  Clark  v.  U.  S.,  95  U.  S. 
539;  Gazzam  v.  Simpson,  (C.  C.  A.)  114  Fed. 
Rep.  71. 

California.  —  Fuller  v.  Reed,  38  Cal.  99. 

Illinois.  —  Leavitt  v.  Stern,  159  111.  526; 
Henderson  v.  Treadway,  69  111.  App.  357;  But- 
ler v.  Shehan,  61  111.  App.  561. 

Indiana.  —  Terrell  v.  Frazier,  79  Ind.  473 ; 
Jarboe  v.  Severin,  85  Ind.  496  ;  Wolke  v.  Flem- 
ing, 103  Ind.  105;  Miller  v.  Eldridge,  126  Ind. 
461;  Taggart  v.  Tevanny,  1  Ind.  App.  339; 
Kettry  v.  Thumma,  9  Ind.  App.  498. 

Kentucky.  —  Hambell  v.  Hamilton,  3  Dana 
(Ky.)  501  ;  Montague  v.  Garnett,  3  Bush  (Ky.) 
297;  Mannen  v.  Bradberry,  81  Ky.  153;  Graves 
County  Water  Co.  v.  Ligon,  112  Ky.  775; 
Bethel  v.  Booth,  (Ky.  1903)  72  S.  W.  Rep.  803. 

Maine.  —  Holbrook  v.  Arrristrong,  10  Me.  31; 
Patterson  v.  Yeaton,  47  Me.  308 ;  Chapman  v. 
Rich,  63  Me.  588. 

Maryland.  —  Hamilton  v.  Thirston,  93  Md. 
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sation  only  under  such  circumstances  as  would  warrant  a  recovery  in  case 
there  was  no  express  contract,  and  hence  it  must  appear  that  the  defendant 
has  actually  received  or  will  receive  some  benefit  from  the  acts  of  part  per- 
formance. It  is  immaterial  that  the  plaintiff  may  have  suffered  a  loss  because 
he  is  unable  to  enforce  his  contract.1  Furthermore,  the  better  view  is,  in 
spite  of  some  authority  to  the  contrary,  that  no  recovery  can  be  had  for  acts 
of  part  performance  by  a  party  who  has  himself  repudiated  the  contract. 
If  the  other  party  stands  read}',  able,  and  willing  to  perform  his  side  of  the 
agreement,  he  may  successfully  defend  an  action  upon  an  implied  contract 
by  setting  up  the  existence  of  the  express  contract.  And  this  rule  is  equally 
applicable  whether  the  recovery  sought  be  for  money  paid,  property  delivered, 
services  rendered,  or  improvements  made.3 


v.  Moore,  3  Ired.  Eq.  (38  N.  Car.)  364;  Cham- 
bers v.  Massey,  7  Ired.  Eq.  (42  N.  Car.)  286 ; 
Sain  v.  Dulin,  6  Jones  Eq.  (59  N.  Car.)  195. 

Within  this  rule  one  who  makes  improve- 
ments cannot  recover  their  value  from  the 
vendor  so  long  as  the  latter  disclaims  any  pur- 
pose to  appropriate  them  to  his  own  use.  Mc- 
Cracken  v.  McCracken,  88  N.  Car.  272. 

Where  a  Verbal  Lease  Is  Entered  Into  in  con- 
sideration that  the  lessee  be  allowed  to  leave 
grass  upon  the  premises,  and  such  lease  is 
afterwards  repudiated  by  the  lessor,  the  lessee 
may  recover  the  value  of  the  grass.  Henderson 
v.  Treadway,  69  111.  App.  357. 

Recovery  of  Loss  to  Business.  —  Where  a  con- 
tract is  entered  into  by  which  one  party  trans- 
fers a  business  to  another  in  consideration  that 
the  latter  shall  give  the  former  employment  for 
a  period  of  ten  years,  such  agreement  is  void 
and  cannot  be  enforced,  but  the  employer  rests 
under  an  implied  promise  to  refund  what  the 
other  party  has  lost  in  reference  to  the  business 
on  account  of  the  contract.  Bethel  v.  Booth, 
(Ky.  1903)  72  S.  W.  Rep.  803. 

1.  See  the  cases  in  the  preceding  note. 
The  Plaintiff  Cannot  Recover  for  Merely  Getting 

Ready  to  Perform  a  contract  which  is  revoked  by 
the  defendant  before  any  part  of  it  is  executed. 
Cocheco  Aqueduct  Assoc.  v.  Boston,  etc.,  R.  Co., 
59  N.  H.  312. 

Improvements  and  Expenditures  which  are  not 
required  to  be  made  by  the  terms  of  the  con- 
tract cannot  be  recovered  for.  Leavitt  v.  Stern, 
159  111.  526. 

Work  Not  Done  at  Defendant's  Request.  — 
Where  after  making  a  parol  contract  for  the 
sale  of  land  the  vendee  entered  into  possession 
and  cut  grass  and  put  it  into  the  vendor's  barn, 
but  this  was  not  done  at  the  vendor's  request, 
the  vendee  cannot  recover  for  the  expense  of 
such  cutting.  Cook  v.  Doggett,  n  Allen  (Mass.) 
439- 

Services  Rendered  to  Third  Person.  —  Where 
one  person  orally  promises  another  that  if  the 
latter  will  work  for  a  third  person  he  will  pay 
him  a  certain  sum,  and  the  work  is  performed, 
the  contract  being  void  within  the  statute  of 
frauds  as  not  being  performed  within  one  year, 
there  can  be  no  recovery  for  the  value  of  the 
services  from  the  promisor,  it  not  being  shown 
that  he  received  the  benefit  of  the  work.  Bris- 
tol v.  Sutton,  115  Mich.  365.  See  also  Gazzam 
v.  Simpson,  (C.  C.  A.)  114  Fed.  Rep.  71. 

2.  No  Recovery  Unless  Defendant  in  Default  — 
United  States.  —  York  v.  Washburn,  118  Fed. 
Rep.  316. 


Arkansas.  —  Venable  v.  Brown,  31  Ark.  564. 
Delaware.  ■ —  McGartland  v.  Steward,  2  Houst. 
(Del.)  277. 

Georgia.  —  McDonald  v.  Beall,  52  Ga.  576. 
Illinois. — Crabtree.  v.  Welles,  19  111.  55; 
Swanzey  v.  Moore,  22  111.  63  ;  Mitchell  v.  Mc- 
Nab,  1  111.  App.  297  ;  Curtis  v.  Hulburd,  46  111. 
App.  419;  Taylor  v.  Greenburg,  46  111.  App. 
511;  Brockhausen  v.  Bowes,  50  111.  App.  98. 
But  see  Collins  v.  Thayer,  74  111.  138. 

Indiana.  —  Day  v.  Wilson,  83  Ind.  463  ;  Mor- 
ris v.  Goodwin,  1  Ind.  App.  481. 

Kentucky.  —  Gray  v.  Gray,  2  J.  J.  Marsh. 
(Ky.)  21  ;  Young  v.  Pate,  3  J.  J.  Marsh.  (Ky.) 
100;  Gudgell  v.  Duvall,  4  J.  J.  Marsh.  (Ky.) 
229;  Roach  v.  Wade,  4  T.  B.  Mon.  (Ky.)  523; 
Duncan  v.  Baird,  8  Dana  (Ky.)  102. 

Maine.  —  Richards  v.  Allen,  17  Me.  296; 
Gammon  v.  Butler,  48  Me.  344 ;  Kneeland  v. 
Fuller,  51  Me.  518;  Plummer  v.  Bucknam,  55 
Me.  105  ;  Jellison  v.  Jordan,  68  Me.  373  ;  Segars 
v.  Segars,  71  Me.  530.  * 

Massachusetts.  —  Coughlin  v.  Knowles,  7  Met. 
(Mass.)  57;  Saunders  v.  Robinson,  7  Met. 
(Mass.)  310;  Kenniston  v.  Blakie,  121  Mass. 
552;  Riley  v.  Williams,  123  Mass.  506. 

Minnesota.  —  Kriger  v.  Leppel,  42  Minn.  6  ; 
Mahan  v.  Close,  63  Minn.  21. 

Mississippi.  —  Sims  v.  Hutchins,  8  Smed.  & 
M.  (Miss.)  328.  Compare  Beaman  v.  Buck,  9 
Smed.  &  M.  (Miss.)  207. 

Missouri.  —  Luckett  v.  Williamson,  37  Mo. 
388  ;  Galway  v.  Shields,  66  Mo.  313. 

New  Hampshire.  —  Lane  v.  Shackford,  5  N. 
H.  130;  Ayer  v.  Hawkes,  11  N.  H.  148;  Miller 
v  Tobie,  41  N.  H.  84.  Compare  Crawford  v. 
Parsons,  18  N.  H.  293. 

New  Jersey.  —  Eaton  v.  Eaton,  35  N.  J.  L. 
290. 

New  York. — -Collier  v.  Coates,  17  Barb.  (N. 
Y.)  471  ;  Abbott  v.  Draper,  4  Den.  (N.  Y.)  51  ; 
King  v.  Brown,  2  Hill  (N.  Y.)  485  ;  Lockwood 
v.  Barnes,  3  Hill  (N.  Y.)  128;  Chittenden  v. 
Morris,  52  Hun  (N.  Y.)  601,  affirmed  117  N.  Y. 
515;  Whitaker  v.  Burrows,  71  Hun  (N.Y.)  478: 
Dowdle  v.  Camp,  12  Johns.  (N.  Y.)  451  ;  Erben 
v.  Lorillard,  19  N.  Y.  304;  Galvin  v.  Prentice, 
45  N.  Y.  162;  Day  v.  New  York  Cent.  R.  Co., 
51  N.  Y.  583;  Torres  v.  Thompson,  (Supm.  Ct. 
Tr.  T.)  29  Misc.  (N.  Y.)  526.  Compare  Hart- 
well  v.  Young,  67  Hun  (N.  Y.)  472. 

North  Carolina.  —  Baker  v.  Carson,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  381  ;  Albea  v.  Griffin,  2 
Dev.  &  B.  Eq.  (22  N.  Car.)  9  ;  Clancy  v.  Craine, 
2  Dev.  Eq.  (17  N.  Car.)  363;  Thomas  v.  Kyles, 
1  Jones  Eq.  (56  N.  Car.)  302 ;  Winton  v.  Fort, 
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(2)  Recovery  of  Money  Paid.  —  Within  the  foregoing  rules,  money  paid  on 
account  of  the  purchase  price  of  land  may  be  recovered  back  in  an  action  for 
money  had  and  received,  if  the  vendor  refuses  to  perform  the  contract; 1  and 
in  some  jurisdictions  the  purchaser .  has  a  lien  on  the  land  for  the  amount 
paid  by  him.2 

5  Jones  Eq.  (58  N.  Car.)  251  ;  Barnes  v.  Brown, 
71  N.  Car.  507  ;  Long  v.  Finger,  74  N.  Car.  502 ; 
Green  v.  North  Carolina  R.  Co.,  77  N.  Car.  95  ; 
Wilkie  v.  Jenkins,  90  N.  Car.  254;  Syme  v. 
Smith,  92  N.  Car.  338;  Durham  Consol.  Land, 
etc.,  Co.  v.  Guthrie,  116  N.  Car.  381. 

Tennessee.  —  Hilton  v.  Duncan,  1  Coldw. 
(Tenn.)  313;  Rainer  v.  Huddleston,  4  Heisk. 
(Tenn.)  223;  Sneed  v.  Bradley,  4  Sneed  (Tenn.) 
301  ;  Hamilton  v.  Gilbert,  2  Heisk.  (Tenn.)  680. 
But  compare  Masson  v.  Swan,  6  Heisk.  (Tenn.) 
450,  holding  that  a  vendee  may  have  a  lien  for 
improvements  made  by  him  upon  his  own  repu- 
diation of  the  contract. 

Vermont.  —  Shaw  v.  Shaw,  6  Vt.  69  ;  Hawley 
v.  Moody,  24  Vt.  603  ;  Cobb  v.  Hall,  29  Vt.  510 ; 
Mack  v.  Bragg,  30  Vt.  571. 

In  Alabama,  the  later  decisions  are  to  the 
effect  that  the  right  of  the  vendee  to  recover 
the  purchase  price  of  land  paid  by  him  depends 
entirely  upon  whether  the  contract  is  binding 
upon  the  vendor.  If  the  vendor  has  signed  a 
memorandum  or  there  has  been  such  part  per- 
formance as  to  take  the  case  out  of  the  statute, 
the  vendee  cannot  recover  so  long  as  the  vendor 
is  willing  to  perform.  But  if  the  contract  is 
absolutely  void  as  to  both  parties  the  vendee 
may  recover  in  any  event.  Flinn  v.  Barber,  64 
Ala.  193;  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  96 
Ala.  515.  See  also  Allen  v.  Booker,  2  Stew. 
(Ala.)  21  ;  Cope  v.  Williams,  4  Ala.  362;  John- 
son v.  Hanson,  6  Ala.  351;  Donaldson  v.  Wat- 
ers, 35  Ala.  107 ;  Flinn  v.  Barber,  59  Ala. 
446. 

California.  —  Where  a  sale  of  real  estate  is 
void  under  the  statute  of  frauds  the  vendee 
may  recover  back  the  purchase  money  paid  by 
him  without  any  eviction.  Reynolds  v.  Harris, 
9  Cal.  338. 

In  Wisconsin,  the  statute  declares  a  parol  con- 
tract for  the  sale  of  lands  to  be  void,  and 
therefore  the  purchaser  may  recover  back 
money  paid  by  him  as  having  been  paid  without 
any  consideration,  even  though  the  vendor  is 
willing  to  perform.  Brandeis  v.  Neustadtl,  13 
Wis.  142;  Thomas  v.  Sowards,  25  Wis.  631; 
Tucker  v.  Grover,  60  Wis.  233. 

Upon  the  Mutual  Abandonment  of  a  contract 
the  purchase  money  may  be  recovered  back. 
Sims  v.  Hutchins,  8  Smed.  &  M.  (Miss.)  328. 

Where  the  Vendee  Has  So  Far  Performed  that 
equity  would  enforce  the  contract,  he  cannot 
recover  back  the  purchase  money.  Cilley  v. 
Burkholder,  41  Mich.  749. 

A  Demand  of  the  Purchase  Price  by  the  vendor 
is  no  evidence  of  his  willingness  to  perform 
unless  accompanied  by  the  tender  of  a  convey- 
ance.   Wyvell  v.  Jones,  37  Minn.  68. 

1.  Recovery  of  Purchase  Price  —  Arkansas. — 
Littell  v.  Jones,  56  Ark.  139.  , 

Georgia.  —  Dodgen  v.  Camp.  47  Ga.  328; 
McDonald  v.  Beall,  52  Ga.  576. 

Kentucky.  —  Grant  v.  Craigmiles,  1  Bibb 
(Ky.)  203 ;  Fox  v.  Longly.  1  A.  K.  Marsh. 
(Ky.)  388;  Hunt  v.  Sanders,  1  A.  K.  Marsh. 


(Ky-)  552;  Gray  v.  Gray,  2  J.  J.  Marsh.  (Ky.) 
21  ;  Brown  v.  East,  5  T.  B.  Mon.  (Ky.)  405. 

Maine.  —  Richards  v.  Allen,  17  Me.  296; 
Patterson  v.  Yeaton,  47  Me.  308 ;  Kneeland  v. 
Fuller,  51  Me.  518;  Jellison  v.  Jordan,  68  Me. 
373;  Segars  v.  Segars,  71  Me.  530;  Harkness 
v.  Mclntire,  76  Me.  201. 

Massachusetts.  —  Basford  v.  Pearson,  9  Allen 
(Mass.)  387;  Cook  v.  Doggett,  11  Allen  (Mass.) 
439;  Williams  v.  Bemis,  108  Mass.  91. 

Minnesota.  —  Bennett  v.  Phelps,  12  Minn. 
326;  Johnson  v.  Krassin,  25  Minn.  117;  Press- 
nell  v.  Lundin,  44  Minn.  551. 

Mississippi.  —  Sims  v.  Hutchins,  8  Smed.  & 
M.  (Miss.)  328;  Beaman  v.  Buck,  9  Smed.  & 
M.  (Miss.)  207. 

New  York.  —  Collier  v.  Coates,  17  Barb.  (N. 
Y.)  471  ;  Abbott  v.  Draper,  4  Den.  (N.  Y.)  51  ; 
Gillet  v.  Maynard,  5  Johns.  (N.  Y.)  85 ; 
Dowdle  v.  Camp,  12  Johns.  (N.  Y.)  451;  Mar- 
quat  v.  Marquat,  12  N.  Y.  336,  reversing  7  How. 
Pr.  (N.  Y.)  417;  Cager  v.  Lansing,  43  N.  Y. 
550  ;  Stephens  v.  Van  Ness,  65  Hun  (N.  Y.)  .621, 
19  N.  Y.  Supp.  950 ;  Seymour  v.  Warren,  86 
N.  Y.  App.  Div.  403. 

North  Carolina.  — -  Albea  v.  Griffin,  2  Dev.  & 
B.  Eq.  (22  N.  Car.)  9;  Barnes  v.  Brown,  71  N. 
Car.  507 ;  Durham  Consol.  Land,  etc.,  Co.  v. 
Guthrie,  116  N.  Car.  381. 

Tennessee.  —  Hilton  v.  Duncan,  1  Coldw. 
(Tenn.)  313;  Crippen  v.  Bearden,  5  Humph. 
(Tenn.)  129;  Sneed  v.  Bradley,  4  Sneed 
(Tenn.)  301  ;  Treece  v.  Treece,  5  Lea  (Tenn.) 
221;  Vaughn  v.  Vaughn,  100  Tenn.  282;  Love 
v.  Burton,  (Tenn.  Ch.  1900)  61  S.  W.  Rep.  91. 

Texas.  —  Moore  v.  Powell,  6  Tex.  Civ.  App. 
43  ;  Brown  v.  Randolph,  26  Tex.  Civ.  App.  66. 

Vermont.  —  Gifford  v.  Willard,  55  Vt.  36; 
Welch  v.  Darling,  59  Vt.  136. 

Wisconsin.  —  Clark  v.  Davidson,  53  Wis.  317. 
Rule  Applicable  as  to  Earnest  Money. —  Packer 
v.  Steward,  34  Vt.  127. 

Rule  Applicable  as  to  Purchase  Price  of  Timber. 
—  Herrick  v.  Newell,  49  Minn.  198. 

Interest  may  be  allowed  on  the  purchase 
price.  Vaughn  v.  Vaughn,  100  Tenn.  282; 
Sneed  v.  Bradley,  4  Sneed  (Tenn.)  301  ;  Fox 
v.  Longly,  1  A.  K.  Marsh.  (Ky.)  388. 

Where  One  Buys  Land  at  the  Request  of  Another, 
and  the  latter  renounces  his  verbal  contract,  the 
purchaser  may  recover  from  him  so  much  as 
his  debt  against  the  latter  exceeds  the  value  of 
the  land.    Adams  v.  Cooty,  60  Vt.  395. 

Where  Property  Destroyed  by  Fire.  —  Where 
part  of  the  purchase  money  has  been  paid  upon 
a  parol  contract  for  the  sale  of  land,  but  nothing 
has  been  done  to  withdraw  it  from  the  operation 
of  the  statute  of  frauds,  and  a  loss  is  occasioned 
to  the  property  by  fire,  such  loss  falls  upon  the 
vendor,  and  the  purchaser  can  recover  the 
money  advanced  by  him.  Blew  v.  McClelland, 
29  Mo..  304. 

2.  Lien  for  Purchase  Money.  —  Brown  v.  East, 
5  T.  B.  Mon.  (Ky.)  405  ;  Hilton  v.  Duncan,  1 
Coldw.  (Tenn.)  313;  Rhea  v.  Allison,  3  Head 
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(3)  Recovery  for  Property  Transferred.  —  If  real  or  personal  property  has 
been  delivered  instead  of  money,  the  agreed  value  thereof  may  be  recovered 
of  the  party  receiving  the  same  and  refusing  to  perform.1  As  to  whether  a 
specific  article  of  personalty  may  be  recovered  back,  the  decisions  are  con- 
flicting. On  the  one  hand,  it  is  held  that,  the  contract  being  valid  until 
repudiated,  the  property  in  the  article  passes  upon  delivery  and  hence  only 
the  value  thereof  can  be  recovered.2  On  the  other  hand,  it  is  said  that  the 
property  is  delivered  upon  a  contract  which  cannot  be  enforced,  and  which 
by  failure  to  comply  therewith  has  become  void.  Therefore  the  case  does 
not  differ  from  an  ordinary  case  of  bailment,  and  if  the  specific  property 
cannot  be  recovered,  an  action  for  damages  for  its  conversion  will  lie.3  It 
has  been  said  that  the  repudiating  party  may  tender  back  the  personal  prop- 
erty, and  in  that  case  no  action  can  be  maintained  for  the  price ; 4  but  in 
another  jurisdiction,  this  right  has  been  denied.5 

Money  Loaned.  —  In  the  case  of  a  loan  of  money,  within  the  provisions  of  the 
statute,  the  contract  cannot  be  enforced  as  such,  but  the  lender  may  recover 
the  money  lent  upon  the  promise  implied  by  law.6 

(4)  Recovery  for  Services.  —  One  who  has  performed  labor  and  services 
under  a  contract  which  cannot  be  enforced  because  within  the  statute  of 
frauds  and  which  has  been  repudiated  by  the  other  party  thereto,  may 
recover  for  such  services  upon  a  quantum  meruit?    Thus,  an  agreement  to 


(Tenn.)  176;  Vaughn  v.  Vaughn,  100  Tenn. 
282;  Sneed  v.  Bradley,  4  Sneed  (Tenn.)  301. 

How  Lien  Effectuated.  —  The  lien  of  a  pur- 
chaser for  his  money  advanced  under  a  void 
contract  for  the  sale  of  land  should  not  be 
effectuated  by  allowing  the  purchaser  to  obtain 
possession  of  the  land  at  a  reasonable  rent  until 
the  debt  is  discharged.  The  general  rule  as  to 
liens  should  be  followed,  which  is  that  if  the 
land  is  not  redeemed  in  a  reasonable  time  it 
should  be  sold  to  satisfy  the  lien.  M'Campbell 
V.  M'Campbell,  5  Litt.  (Ky.)  92. 

1.  Recovery  for  Property  Transferred — United 
States.  —  Lindsley's  Case,  4  Ct.  CI.  359. 

Kentucky.  —  Montague  v.  Garnett,  3  Bush 
(Ky.)  297. 

Maine.  —  Kneeland  v.  Fuller,  51  Me.  518; 
Bassett  v.  Bassett,  55  Me.  127;  Long  v.  Wood- 
man, 65  Me.  56. 

Massachusetts.  —  Basford  v.  Pearson,  9  Allen 
(Mass.)  387;  Miller  v.  Roberts,  169  Mass.  134; 
Peabody  v.  Fellows,  177  Mass.  290. 

Minnesota.  —  Bennett  v.  Phelps,  12  Minn. 
326. 

New  York.  —  Boyden  v.  Crane,  7  Alb.  L.  J. 
203;  Wood  v.  Shultis,  4  Hun  (N.  Y.)  309; 
Henning  v.  Miller,  83  Hun  (N.  Y.)  403; 
Dowdle  v.  Camp,  12  Johns.  (N.  Y.)  451  ;  Day 
v.  New  York  Cent.  R.  Co.,  51  N.  Y.  583;  Day 
v.  New  York  Cent.  R.  Co.,  22  Hun  (N.  Y.)  412, 
affirmed  89  N.  Y.  616. 

Recovery  for  Land  Conveyed  to  Third  Person.  — 
Where  one  conveys  land  to  another  in  con- 
sideration of  the  agreement  of  a  third  person 
to  convey  land  to  him  in  payment  thereof,  and 
such  third  person  fails  to  convey  as  agreed,  ihe 
first  party  may  recover  of  the  last  party  the 
value  of  the  land  conveyed  by  him.  McCarty 
v.  May,  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
804. 

Agreement  to  Return  Deed. —  In  a  parol  con- 
tract for  the  sale  of  land  the  vendor,  on 
rescinding,  cannot  prove  an  agreement  entered 
into  by  him  and  the  vendee  by  which  the  latter 


was  to  return  to  the  former  the  deed  for  the 
property  unrecorded  if  the  contract  was  re- 
scinded, as  a  promise  to  return  a  deed  under 
such  circumstances  is  a  promise  concerning  the 
sale  of  lands  and  cannot  be  proved  by  parol  evi- 
dence.   Sherburne  v.  Fuller,  5  Mass.  138. 

Where  a  Widow  Parts  with  Her  Dower  Interest 
under  a  contract  void  within  the  statute  of 
frauds,  and  the  contract  is  subsequently  re- 
pudiated, she  may  recover  the  value  thereof  by 
an  action  in  the  nature  of  a  quantum  meruit, 
not  exceeding,  however,  the  contract  price 
thereof.  Andrews  v.  Broughton,  78  Mo.  App. 
179. 

2.  Specific  Article  May  Not  Be  Recovered. — 

Miller  v.  Jones,  3  Head  (Tenn.)  525  ;  Hawley 
v.  Moody,  24  Vt.  603.  Compare  Luey  v.  Bundy, 
9  N.  H.  298. 

Where  the  Agreement  Is  to  Return  the  Property 
or  Its  Value  in  money  upon  disaffirmance  of  the 
contract,  the  property  vests  in  the  one  receiv- 
ing the  same,  and  upon  his  failure  to  deliver 
either  the  property  or  its  value,  the  other  party 
can  recover  what  the  property  is  reasonably 
worth.    Holbrook  v.  Armstrong,  10  Me.  31. 

3.  Specific  Article  May  Be  Recovered. —  Keith 
v.  Patton,  1  A.  K.  Marsh.  (Ky.)  23;  Duncan  v. 
Baird,  8  Dana  (Ky.)  102. 

4.  Right  to  Tender  Back  Property  Affirmed.  — 
Miller  v.  Jones,  3  Head  (Tenn.)  525. 

5.  Right  to  Tender  Back  Property  Denied.  — 
Hawley  v.  Moody,  24  Vt.  603. 

6.  Money  Loaned. —  Swift  v.  Swift,  46  Cal. 
266;  Roberts  v.  Tennell,  3  T.  B.  Mon.  (Ky.) 
247;  Bethel  v.  Booth,  (Ky.  1903)  72  S.  W.  Rep. 
803.    See  also  Whitman  v.  Lake,  32  Wis.  189. 

7.  Recovery  for  Services —  California.  —  Patten 
v.  Hicks,  43  Cal.  509. 

Alabama.  —  Sims  v.  McEwen,  27  Ala.  184. 
Delaivare.  —  McGartland    v.     Steward,  2 
Houst.  (Del.)  277. 

Florida.  —  Mills  v.  Joiner,  20  Fla.  479. 
Illinois,  —  Swanzey   v.   Moore,    22    111.  63; 
William  Butcher  Steel  Works  v.  Atkinson,  68 
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devise  land  in  consideration  for  services  being  void  under  the  statute,  the 
remedy  of  the  one  who  performs  the  services  is  an  action  to  recover  their  fair 
and  reasonable  value.1 

If  the  Employee  Voluntarily  Abandons  the  contract  he  can  recover  nothing,  par- 
ticularly where  the  contract  is  entire  and  provides  for  the  performance  of 
services  for  a  specified  time  at  a  specified  gross  sum.2 

(5)  Recovery  for  Improvements.  —  One  who  has  gone  into  possession  of 
real  property  under  a  verbal  agreement  by  the  owner  thereof  to  sell  or  to 
lease  the  same,  which  agreement  is  subsequently  repudiated  by  the  owner, 
may  recover  the  value  of  improvements  made  by  him  upon  the  property  so 
far  as  they  have  been  beneficial  to  and  have  enhanced  the  value  of  the  land.3 


111.  421  ;  Frazer  v.  Howe,  106  111.  563;  Mitchell 
v.  McNab,  1  111.  App.  297 ;  Taylor  v.  Greenburg, 
46  111.  App.  511;  Barrett  v.  Riley,  42  111.  App. 
258 ;  Schanzenbach  v.  Brough,  58  111.  App.  526. 

Indiana.  —  Baxter  v.  Kitch,  37  Ind.  554; 
Wallace  v.  Long,  105  Ind.  522. 

Iowa.  —  Bonnon  v.  Urton,  3  Greene  (Iowa) 
228. 

Kansas.  —  Wonsettler  v.  Lee,  40  Kan.  367. 

Kentucky.  —  Kleeman  v.  Collins,  9  Bush 
(Ky.)  460;  Myers  v.  Korb,  (Ky.  1899)  50  S. 
W.  Rep.  1 108. 

Massachusetts.  —  Williams  v.  Bemis,  108 
Mass.  91. 

Michigan.  —  Fuller  v.  Rice,  52  Mich.  435 ; 
Cadman  v.  Markle,  76  Mich.  448 ;  Moore  v. 
Capewell  Horse  Nail  Co.,  76  Mich.  606 ;  Snyder 
v.  Neal,  129  Mich.  692. 

Minnesota.- — La  Du-King  Mfg.  Co.  v.  La  Du, 
36  Minn.  473. 

Nev ada.  —  Lapham  v.  Osborne,  20  Nev.  168. 

New  Hampshire.  —  Crawford  v.  Parsons,  18 
N.  H.  293;  Ham  v.  Goodrich,  37  N.  H.  186; 
Emery  v.  Smith,  46  N.  H.  151. 

New  lersey.  —  McElroy  v.  Ludlum,  32  N.  J. 
Eq.  828 ;  Buckingham  v.  Ludlum,  37  N.  J.  Eq. 
137;  Eaton  v.  Eaton,  35  N.  J.  L.  290;  Van 
Horn  v.  Van  Horn,  (N.  J.  1890)  20  Atl.  Rep. 
826. 

New  York.  —  Jones  v.  Hay,  52  Barb.  (N.  Y.) 
501;  Springer  v.  Bien,  16  Daly  (N.  Y.)  275; 
Burlingame  v.  Burlingame,  7  Cow.  (N.  Y.)  92; 
King  v.  Brown,  2  Hill  (N.  Y.)  485 ;  Rose- 
paugh  v.  Vredenburgh,  16  Hun  (N.  Y.)  60; 
Hartwell  v.  Young,  67  Hun  (N.  Y.)  472 ;  Mc- 
Glucky  v.  Bitter,  1  E.  D.  Smith  (N.  Y.)  018; 
Shute  v.  Dorr,  5  Wend.  (N.  Y.)  204. 

Oregon.  —  Albee  v.  Albee,  3  Oregon  321. 

South  Carolina.  —  Carter  v.  Brown,  3  S.  Car. 
298. 

Texas.  —  Ray  v.  Young,  13  Tex.  550; 
Stevens  v.  Lee,  70  Tex.  279. 

Virginia.  —  McCrowell  v.  Burson,  79  Va. 
290. 

W est  Virginia.  —  Plate  v.  Durst,  42  W.  Va. 
63  ;  Miller  v.  Wisener,  45  W.  Va.  59. 

Wisconsin.  —  Clark  v.  Davidson,  53  Wis. 
317;  Cohen  v.  Stein,  6:  Wis.  508;  Salb  v. 
Campbell,  65  Wis.  405  ;  Koch  v.  Williams,  82 
Wis.  186. 

If  the  Suit  Is  Brought  on  the  Contract,  there 
can  be  no  recovery.  Hillhouse  v.  Jennings,  60 
S.  Car.  373  ;  King  v.  Benson,  22  Mont.  256. 

Extra  Work  by  a  Contractor  performed  under 
the  verbal  directions  of  the  other  party  and 
accepted  by  the  latter  may  be  recovered  for  on 
a  quantum  meruit.    Grant's  Case,  5  Ct.  CI.  71. 


Where  Services  Already  Paid  For.  —  Where 

one  has  performed  services  under  a  contract 
within  the  statute  of  frauds  and  has  been  paid 
for  his  services  at  stated  intervals  with  the 
understanding  that  such  payments  are  in  full 
up  to  the  time,  he  cannot  after  the  contract  is 
repudiated  recover  for  his  service  any  sum 
further  than  that  already  paid  him.  Cohen  v. 
Stein,  61  Wis.  508. 

1.  Services  Performed  under  Agreement  to  De- 
vise —  Connecticut.  —  Grant  v.  Grant,  63  Conn. 
530. 

Delaware.  —  Watson  v.  Watson,  1  Houst. 
(Del.)  209. 

Indiana.  —  Miller  v.  Eldridge,  126  Ind.  461  ; 
Taggart  v.  Tevanny,  1  Ind.  App.  339 ;  Kettry 
v.  Thumma,  9  Ind.  App.  498. 

Maryland.  —  Hamilton  v.  Thirston,  93  Md. 
213. 

Michigan.  —  In  re  Williams,  106  Mich.  490. 
New  Hampshire.  —  Howe  v.  Day,  58  N.  H. 
516. 

Nezv  York.  —  Matter  of  Sherman,  (Surrogate 
Ct.)  24  Misc.  (N.  Y.)  65  ;  Ludwig  v.  Bungart, 
48  N.  Y.  App.  Div.  613,  affirming  on  this  point 
26  Misc.  (N.  Y.)  247. 

Wisconsin.  —  Ellis  v.  Cary,  74  Wis.  176; 
Kessler's  Estate,  87  Wis.  660 ;  Martin  v.  Mar- 
tin, 108  Wis.  284. 

2.  Where  Employee  Voluntarily  Abandons. — 
Swanzey  v.  Moore,  22  111.  63  ;  Kriger  v.  Lep- 
pel,  42  Minn.  6;  Scheuer  v.  Monash,  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  276;  Philbrook 
v.  Belknap,  6  Vt.  383.  Compare  Comes  v.  Lam- 
son,  16  Conn.  246;  Crawford  v.  Parsons,  18  N. 
H.  293  ;  Hartwell  v.  Young,  67  Hun  (N.  Y.) 
472. 

Where  the  Contract  Is  Terminated  Because  of 
Sickness  of  the  employee  the  latter  is  entitled 

to  recover  the  value  of  his  services,  and  the 
terms  of  the  agreement  of  hiring  may  be  looked 
to  and  considered  as  defining  and  measuring 
the  amount  of  wages  to  which  he  is  entitled. 
La  Du-King  Mfg.  Co.  v.  La  Du,  36  Minn. 
473- 

Where  Payment  to  Be  Made  at  Certain  Time.  — 

In  Clark  v.  Terry,  25  Conn.  395,  it  was  held 
that  where  a  contract  within  the  statute  of 
frauds  provided  that  payment  should  be  made 
at  a  certain  time  for  the  services  of  the  plain- 
tiff, he  could  not  maintain  an  action  to  recover 
for  his  services  when  he  had  terminated  the 
contract  before  that  time. 

3.  Recovery  for  Improvements  - —  England.  — 
Gray  v.  Hill,  R.  &  M.  420,  21  E.  C.  L.  479. 

Iowa.  —  Bush  v.  Sullivan,  3  Greene  (Iowa) 
344- 
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But  it  seems  that  an  action  at  law  in  assumpsit  will  not  lie.  The  purchasei 
or  lessee  can  recover  only  in  equity,1  and  in  some  cases  a  court  of  equity  will 
declare  the  claim  for  compensation  to  be  a  lien  upon  the  land.3  The  rule  is 
the  same  where  the  contract  fails  through  the  fault  of  neither  party,3  or 
because  of  mutual  disagreement;4  and  in  the  case  of  the  exchange  of 
lands  under  a  verbal  agreement,  each  owner  is  liable  to  the  other  for  the 
improvements  made  by  each.5 

The  Value  of  the  improvements  is  to  be  measured  not  by  the  amount 
expended  therefor,  but  by  the  increase  in  the  value  of  the  land  at  the  time 
possession  is  surrendered  by  the  purchaser.6  If  the  improvements  have  been 
destroyed  by  fire,  or  have  deteriorated  in  value  by  use,  the  loss  must  fall 
upon  the  purchaser.7 

(6)  Recovery  for  Use  and  Occupation  —  (a)  Under  Contract  of  Sale.  —  A  pur- 
chaser who  takes  possession  under  a  verbal  contract  for  the  sale  of  land  and 
occupies  for  a  period  of  time  and  then  repudiates  the  contract  is  liable  to  the 
vendor  for  the  use  and  occupation  during  the  period  of  his  possession.8  But 
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Kansas.  —  Lister  v.  Batson,  6  Kan.  420 ; 
Deisher  v.  Stein,  34  Kan.  39. 

Kentucky.  —  Findley  v.  Wilson,  3  Litt.  (Ky.) 
390 ;  M'Campbell  v.  M'Campbell,  5  Litt.  (Ky.) 
92;  Brown  v.  East,  5  T.  B.  Mon.  (Ky.)  405; 
Fox  v.  Longly,  1  A.  K.  Marsh.  (Ky.)  388; 
M'Cracken  v.  Sanders,  4  Bibb  (Ky.)  511; 
Grimes  v.  Shrieve,  6  T.  B.  Mon.  (Ky.)  546. 

Maine.  —  Patterson  v.  Yeaton,  47  Me.  308. 
Compare  Lapham  v.  Norton,  71  Me.  83. 

Maryland.  —  McNamee  v.  Withers,  37 
171. 

Massachusetts.  —  White     v.  Wieland, 
Mass.  291  ;  Parker  v.  Tainter,  123  Mass.  185. 

Neiv  Hampshire.  —  Miller  v.  Tobie,  41  N.  H. 
84. 

North  Carolina.  ■ — •  Baker  v.  Carson,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  381  ;  Barnes  v.  Brown,  71 
N.  Car.  507 ;  Long  v.  Finger,  74  N.  Car.  502. 

Tennessee.  —  Hilton  v.  Duncan,  1  Coldw. 
(Tenn.)  313;  Vaughan  v.  Cravens,  1  Head 
(Tenn.)  108;  Rhea  v.  Allison,  3  Head  (Tenn.) 
176;  Treece  v.  Treece,  5  Lea  (Tenn.)  221. 

Wisconsin.  —  Clark  v.  Davidson,  53  Wis.  317. 

Agreement  to  Devise  Land.  —  Improvements 
made  in  consideration  of  an  agreement  to  de- 
vise land  may  be  recovered  for.  Matter  of 
Sherman,  (Surrogate  Ct.)  24  Misc.  (N.  Y.) 
65. 

In  Georgia  a  landlord  is  not  liable  to  his 
tenant  for  substantial  improvements  under  a 
parol  lease  with  a  privilege  of  purchase  unless 
such  improvements  were  placed  upon  the  prem- 
ises by  the  landlord's  consent.  Grizzle  v.  Gad- 
dis.  75  Ga.  350. 

Where  the  Vendor  Retains  Possession,  the  ven- 
dee may  show  by  parol  that  he  went  upon  the 
land  and  made  improvements,  and  may  recover 
the  value  thereof.  Luton  v.  Badham,  127  N. 
Car.  96. 

Repairs  by  Lessee  with  Consent  of  Lessor.  — 
Where  a  lessee  procures  an  oral  lease  with  an 
agreement  that  the  lessor  will  make  certain 
alterations,  and  the  lessee,  with  the  consent  of 
the  lessor,  makes  the  alterations  himself  and 
then  fails  to  get  possession,  he  may  recover  the 
value  of  the  improvements  under  a  quantum 
meruit.    Pulbrook  v.  Lawes,  1  Q.  B.  D.  284. 

Where  a  Vendor  Gives  Notice  to  a  purchaser 
that  he  will  not  stand  by  his  contract  of  sale 
the  latter  cannot  recover  for  improvements  or 


expenses  connected  with  the  property  incurred 
by  him  after  receiving  the  notice  unless  the 
vendor  caused  the  vendee  to  believe  that  the 
notice  was  withdrawn  and  that  he  would  not 
insist  upon  it  by  his  conduct,  his  actions,  or 
his  words.    Holthouse  v.  Rynd,  155  Pa.  St.  43. 

Contra — New  Jersey.  —  In  Smith  v.  Smith, 
28  N.  J.  L.  208,  it  is  said  that  where  the 
vendee  in  possession  under  a  parol  agreement 
for  the  purchase  of  land  makes  improvements 
upon  the  premises,  he  cannot  recover  the  value 
of  such  improvements  in  an  action  at  law  upon 
the  refusal  of  the  vendor  to  fulfil  the  contract. 
The  improvements  in  such  case  are  not  made 
at  the  instance  or  request  of  the  vendor,  nor 
for  his  benefit,  but  for  the  benefit  of  the  vendee. 
The  law  therefore  will  imply  no  promise  by 
the  vendor  to  pay  for  them.  But  where  one  is 
in  possession  as  a  tenant  paying  rent,  and 
makes  improvements  upon  the  express  promise 
of  the  lessor  to  deed  or  devise  the  property  to 
him,  and  such  deed  or  devise  is  not  made,  there 
seems  to  be  no  good  reason  why  a  promise  to 
pay  for  them  may  not  be  implied. 

New  York.  —  In  Gillet  v.  Maynard,  5  Johns. 
(N.  Y.)  85,  the  court  refused  to  allow  for  im- 
provements made  by  a  parol  purchaser  on  the 
ground  that  there  was  no  express  or  implied 
undertaking  by  the  vendor  to  pay  for  them. 

1.  Relief  Only  in  Equity.  —  Shreve  v.  Grimes. 
4  Litt.  (Ky.)  220;  Mathews  v.  Davis,  6  Humph. 
(Tenn.)  324. 

2.  Lien  for  Improvements.  —  McNamee  v. 
Withers,  37  Md.  171  ;  Hilton  v.  Duncan,  1 
Coldw.  (Tenn.)  313;  Treece  v.  Treece,  5  Lea 
(Tenn.)  221. 

The  Lien  Attaches  so  soon  as  the  improvements 
are  made.  Rhea  v.  Allison,  3  Head  (Tenn.) 
176. 

3.  Clark  v.  Davidson,  53  Wis.  317. 

4.  Herring  v.  Pollard,  4  Humph.  (Tenn.)  362. 

5.  Stark  v.  Cannady,  3  Litt.  (Ky.)  399. 

6.  Measure  of  Value. —  Treece  v.  Treece,  5 
Lea  (Tenn.)  221  ;  Masson  v.  Swan,  6  Heisk. 
(Tenn.)  450. 

1.  Treece  v.  Treece,  5  Lea  (Tenn.)  221. 
8.  Recovery  Under  Contract  of  Sale.  —  Davidson 
v.  Ernest,  7  Ala.  817;  King  v.  Woodruff,  23 
Conn.  56;  Doe  v.  Cochran,  2  111.  209;  Lapham 
v.  Norton,  71  Me.  83;  Dwight  v.  Cutler,  3 
Mich.  566. 
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there  can  be  no  recovery  if  the  purchaser  is  ready  and  willing  to  perform,  for 
he  may  set  up  the  express  contract  as  disproving  any  implied  contract  to  pay 
rent.1  If  the  contract  is  absolutely  void,3  or  if  it  is  terminated  through 
unavoidable  accident,  such  as  the  death  of  the  vendor,3  the  liability  tor 
rent  attaches. 

(b)  Under  Contract  for  Exchange  of  Lands.  —  Where  two  parties  have  occupied  lands 
under  a  parol  agreement  to  exchange  the  same,  neither  one  is  liable  to  the 
other  for  rent.4 

(c)  Under  Lease.  —  Though  a  contract  of  renting  is  void  under  the  statute  of 
frauds,  yet  if  the  tenant  enters  and  occupies,  the  landlord  may  recover  for  the 
use  and  occupation.5  Indeed,  it  is  said  by  one  authority  that  actual  occu- 
pation is  not  necessary ;  that  it  is  sufficient  if  once  there  has  been  an  entry, 
provided  the  tenant  might  have  gone  on  occupying  had  he  chosen  to  do  so.6 

(d)  Under  stock  Contract.  —  In  an  action  to  recover  for  the  use  of  stock  under 
an  oral  contract,  the  contract  may  be  unenforceable,  but  its  covenants  are 
valid  as  long  as  the  use  of  the  stock  lasts.' 

(7)  Contract  as  Measure  of  Damages  —  (a)  In  General.  —  It  may  be  said 
generally  that,  in  an  action  to  recover  upon  an  implied  promise  to  pay  for 


1.  Recovery  Where  Vendee  Willing  to  Perform. 

—  Bishop  v.  Clark,  82  Me.  532  ;  Brown  v.  Ran- 
dolph, 26  Tex.  Civ.  App.  66.  See  also  supra, 
this  subsection,  c.  (1)  In  General. 

If  the  Vendor  Notifies  the  Vendee  that  he  elects 
to  repudiate  the  contract,  and  the  latter  never- 
theless retains  possession,  he  will  be  held  liable 
for  rent.    Dwight  v.  Cutler,  3  Mich.  566. 

2.  Where  Contract  Absolutely  Void. —  Mattox 
v.  Hightshue,  39  Ind.  95. 

3.  Where  Contract  Terminated  by  Death  of 
Vendor. —  Albea  v.  Griffin,  2  Dev.  &  B.  Eq.  (22 
N.  Car.)  9. 

Party  Wall  Destroyed  by  Fire.  —  Where  a  con- 
tract is  made  by  parol,  under  which  one  party 
is  to  have  the  use  of  a  party  wall  belonging  to 
the  other  and  to  pay  a  fixed  compensation 
therefor,  and  the  wall  is  used  until  destroyed 
by  fire,  there  can  be  no  recovery  under  the  ex- 
press contract,  but  there  can  be  a  recovery  for 
the  use  and  occupation.  Walker  v.  Shackelford, 
49  Ark.  503. 

4.  Recovery  under  Contract  of  Exchange.  — 
Stark  v.  Cannady,  3  Litt.  (Ky.)  399. 

5.  Recovery  under  Lease  —  United  States.  — 
Walsh  v.  Colclough,  (C.  C.  A.)  56  Fed.  Rep. 
778. 

Alabama.  —  Parker  v.  Hollis,  50  Ala.  41 1 ; 
Nelson  v.  Webb,  54  Ala.  436 ;  Crawford  v. 
Jones,  54  Ala.  459 ;  Smith  v.  Pritchett,  98  Ala. 
649. 

Arkansas.  —  Walker  v.  Shackelford,  49  Ark. 

503- 

Connecticut.  —  Howard  Ins.  Co.  v.  Hope  Mut. 
Ins.  Co.,  22  Conn.  394 ;  King  v.  Woodruff,  23 
Conn.  56. 

Illinois.  —  Warner  v.  Hale,  65  111.  39s  ;  Smith 
v.  Kinkaid,  1  111.  App.  620 ;  Donohue  v.  Chicago 
Bank  Note  Co.,  37  111.  App.  552. 

Kentucky.  —  Roberts  v.  Tennell,  3  T.  B.  Mon. 
(Ky.)  247;  Morehead  v.  Watkyns,  5  B.  Mon. 
(Ky.)  228;  Ragsdale  v.  Lander,  80  Ky.  61. 

Minnesota.  —  Evans  v.  Winona  Lumber  Co., 
30  Minn.  515;  Steele  v.  Anheuser-Busch  Brew- 
ing Assoc.,  57  Minn.  18. 

New  Hampshire.  —  Norris  v.  Morrill,  40  N. 
H.  395- 

New  York.  —  Pierce  v.  Pierce,  25  Barb.  (N. 


Y.)  243  ;  Prial  v.  Entwistle,  10  Daly  (N.  Y.) 
398;  Talamo  v.  Spitzmiller,  120  N.  Y.  37,  af- 
firming (Buffalo  Super.  Ct.  Gen.  T.)  10  N.  Y. 
St.  Rep.  241  ;  Herrmann  v.  Curiel,  3  N.  Y.  App. 
Div.  511  ;  Van  Arsdale  v.  Buck,  82  N.  Y.  App. 
Div.  383. 

Pennsylvania.  —  Stover  v.  Cadwallader,  2 
Penny.  (Pa.)  117. 

Texas.  —  Robb  v.  San  Antonio  St.  R.  Co.,  82 
Tex.  392. 

Vermont.  —  Barlow  v.  Wainwright,  22  Vt. 
88. 

Recovery  Only  for  Part  Used.  —  There  can  be 
no  recovery  for  use  and  occupation  except  for 
the  part  of  the  premises  actually  used  and  occu- 
pied. Herrmann  v.  Curiel,  3  N.  Y.  App.  Div. 
Sii- 

Use  of  LaDd. —  In  Wells  v.  Deming,  2  Root 
(Conn.)  149,  it  was  held  that  the  use  of  land 
is  not  an  interest  in  land,  and  in  an  action  to 
recover  for  the  use  of  land,  based  upon  a  promise 
by  the  defendant  to  pay  what  the  profits  were 
reasonably  worth,  such  promise  was  not  within 
the  statute  and  could  be  proved  by  parol. 

Enforcement  of  Contract  by  Distress. —  Parol 
contracts  in  relation  to  lands  are  not  void,  and 
therefore  a  landlord  under  a  parol  contract  may 
enforce  it  by  distress  so  far  as  to  collect  rent. 
Gudgell  v.  Duvall,  4  J.  J.  Marsh.  (Ky.)  229. 

Where  the  Landlord  Chooses  to  Repudiate  the 
Relation  of  landlord  and  tenant  by  putting  an 
end  to  a  tenancy  under  an  oral  lease,  he  cannot 
recover  for  the  use  and  occupation  by  the  tenant 
for  the  current  term  during  which  the  tenant 
leaves.  Greton  v.  Smith,  33  N.  Y.  245,  affirm- 
ing 1  Daly  (N.  Y.)  380. 

6.  Smallwood  v.  Sheppards,  (1895)  2  Q.  B. 
627,  holding  that  where  there  has  been  an  entry 
for  the  purposes  of  occupation  under  an  agree- 
ment for  a  single  letting,  although  the  period 
of  the  agreed  letting  was  not  continuous,  at  a 
single  or  lump  rent  or  price,  and  a  payment  of 
rent  on  account  of  the  entry,  the  landlord's 
right  to  recover  the  balance  after  the  termina- 
tion of  the  letting  period  is  not  affected  by  the 
fact  that  the  agreement  was  a  parol  agreement. 

7.  Recovery  for  Use  of  Stock. —  Zachry  v. 
Nolan,  (C.  C.  A.)  66  Fed.  Rep.  467. 
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partial  performance  of  a  contract  within  the  statute  of  frauds,  the  contract  is 
admissible .  in  evidence,  not  as  being  binding  and  conclusive  as  to  the  amount 
of  recovery,  but  merely  as  a  circumstance  to  be  considered  in  estimating  the 
value  of  what  has  been  done.1 

(b)  ActioD  for  Property  Transferred.  —  Thus,  in  an  action  to  recover  for  property 
transferred,  the  special  agreement  may  be  shown,  not  as  a  basis  of  recovery, 
but  as  a  declaration  of  the  defendant  bearing  upon  the  question  of  value.8 

(c)  Action  for  Use  and  Occupation.  —  So,  in  the  case  of  an  action  for  the  use  and 
occupation  of  property  under  a  parol  lease,  the  rental  contract  cannot  be  the 
basis  of  recovery,  but  it  may  be  looked  to  to  show  the  character  of  the 
defendant's  possession  and  the  amount  agreed  to  be  paid  as  rent.3 

(d)  Action  for  Services.  —  The  weight  of  authority  seems  to  be  that  in  actions 
to  recover  for  the  performance  of  services  under  a  contract  within  the  statute 
of  frauds,  the  terms  of  the  contract  may  be  looked  to  to  fix  the  rate  of  com- 
pensation, and  are  binding  upon  the  employee,  upon  the  ground  that  so  far 
as  the  contract  has  been  performed  it  is  valid.4    But  there  are  decisions  to 


1.  Contract  as  Measure  of  Damages. —  Clark 
v.  U.  S.,  95  U.  S.  539 ;  Whipple  v.  Parker,  29 
Mich.  369;  Smelling  v.  Valley,  103  Mich.  580. 
See  also  generally  the  cases  cited  supra,  this 
subsection,  c.  (1)  In  General. 

No  Obligation  to  Pay  More  than  the  value  of 
the  consideration  which  has  passed  can  be 
imposed  by  showing  that  such  was  the  inten- 
tion of  the  contract.  Whipple  v.  Parker,  29 
Mich.  369. 

Agreement  to  Pay  in  Timber. —  Where  one 
on  a  good  consideration  agrees  by  parol  to  pay 
another  a  certain  sum  in  timber,  the  contract 
may  be  looked  to  to  show  the  amount  to  which 
the  promisee  is  entitled,  and  in  this  respect  is 
binding,  though  it  be  not  binding  as  to  the 
manner  in  which  the  payment  was  to  be  made. 
Terrell  v.  Frazier,  79  Ind.  473. 

2.  Action  for  Property  Transferred.  —  Bassett 
v.  Bassett,  55  Me.  127. 

No  Recovery  in  Excess  of  Contract  Price.  — 
Andrews  v.  Broughton,  78  Mo.  App.  179. 

3.  Action  for  Use  and  Occupation  —  Alabama. 
—  Crawford  v.  Jones,  54  Ala.  459 ;  Smith  v. 
Pritchett,  98  Ala.  649. 

Arkansas.  —  Walker  v.  Shackelford,  49  Ark. 
503. 

Connecticut.  —  King  v.  Woodruff,  23  Conn. 
56. 

Illinois.  —  Donohue  v.  Chicago  Bank  Note 
Co.,  37  111.  App.  552;  Marr  v.  Ray,  151  111. 
340. 

Kentucky.  —  Roberts  v.  Tennell,  3  T.  B. 
Mon.  (Ky.)  247;  Morehead  v.  Watkyns,  s  B. 
Mon.  (Ky.)  228. 

Minnesota. —  Evans  v.  Winona  Lumber  Co., 
30  Minn.  515;  Steele  v.  Anheuser-Busch  Brew- 
ing Assoc.,  57  Minn.  18. 

New  Hampshire.  —  Norris  v.  Morrill,  40  N. 
H.  395. 

New  York.  —  Herrmann  v.  Curiel,  3  N.  Y. 
App.  Div.  511  ;  Talamo  v.  Spitzmiller,  120  N. 
Y.  37,  affirming  (Buffalo  Super.  Ct.  Gen.  T.) 
io  N.  Y.  St.  Rep.  241. 

Pennsylvania.  —  Stover  v.  Cadwallader,  2 
Penny.  (Pa.)  117. 

Vermont.  —  Barlow  v.  Wainwright,  22  Vt. 
88. 

Time  When  Tenant  Is  to  Quit  may  be  shown 
by  lease.  Roberts  v.  Tennell,  3  T.  B.  Mon. 
(Ky.)  247. 


Time  of  Payment  of  Rent  may  be  shown  by 

lease.     Norris  v.  Morrill,  40  N.  H.  395. 
No  More  than  the  Amount  of  Rent  Agreed  Upon 

may  be  recovered.  King  v.  Woodruff,  23  Conn. 
56. 

Contract  May  Be  Used  as  Measure  of  Damages. 

■ — -Pierce  v.  Pierce,  25  Barb.  (N.  Y.)  243; 
Stover  v.  Cadwallader,  2  Penny.  (Pa.)  117. 

In  an  Action  to  Recover  for  the  Use  of  Stock 
under  an  oral  contract,  reference  may  be  made 
to  the  covenants  of  the  contract  for  the  terms 
and  time  of  payment  as  a  measure  of  the  value 
of  such  use.  Zachry  v.  Nolan,  (C.  C.  A.)  66 
Fed.  Rep.  467. 

Contract  Price  Not  Enforceable. —  In  Ragsdale 
v.  Lander,  80  Ky.  61,  it  was  held  that  a  lease 
of  lands  not  being  enforceable,  the  contract 
price  could  not  be  enforceable  either,  for  to 
allow  the  recovery  of  the  price  agreed  upon  by 
the  contract,  but  deny  an  action  upon  the  con- 
tract itself,  would  be  equivalent  to  granting 
and  denying  the  remedy  in  the  same  action. 

4.  Action  for  Services  —  Alabama.  —  Horton 
v.  Vollner,  71  Ala.  452. 

Connecticut.  —  Clark  v.  Terry,  25  Conn.  395. 
Compare  Comes  v.  Lamson,  16  Conn.  246. 
Iowa.  —  Murphy  v.  De  Haan,  116  Iowa  61. 
Michigan.  —  Fuller  v.  Rice,   52  Mich.  435 ; 
Moore  v.  Capewell  Horse  Nail  Co.,  76  Mich. 
606. 

Minnesota.  —  La  Du-King  Mfg.  Co.  v.  La  Du, 
36  Minn.  473 ;  Kriger  v.  Leppel,  42  Minn.  6 ; 
Spinney  v.  Hill,  81  Minn.  316;  Lally  v. 
Crookston  Lumber  Co.,  85  Minn.  257. 

New  lersey.  —  Van  Horn  v.  Van  Horn,  (N. 
J.  1890)  20  Atl.  Rep.  826. 

New  York.  —  Nones  v.  Homer,  2  Hilt.  (N. 
Y.)  116;  Van  Valkenburg  v.  Croffut,  15  Hun 
(N.  Y.)  147;  Jeffery  v.  Walker,  72  Hun  (N. 
Y.)  628;  McGlucky  v.  Bitter,  1  E.  D.  Smith 
(N.  Y.)  618;  Scheuer  v.  Monash,  (Supm.  Ct. 
App.  T.)  35  Misc.  (N.  Y.)  276.  Compare 
Jones  v.  Hay,  52  Barb.  (N.  Y.)  501  ;  Hartwell 
v.  Young,  67  Hun  (N.  Y.  472. 

Vermont.  — ■  Philbrook  v.  Belknap,  6  Vt.  383. 
West  Virginia.  —  Miller  v.  Wisener,  45  W. 
Va.  59.    Compare  Plate  v.  Durst,  42  W.  Va.  63. 

Where  Employee  Is  to  Learn  Business. —  The 
contract  is  no  evidence  of  the  value  of  the  ser- 
vices where  it  appears  that  the  employee  was 
to  learn  the  business  and  that  his  services  for 
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the  contrary,  holding  that  the  contract  is  void  for  all  purposes  and  can  be 
used  neither  as  the  basis  of  recovery  nor  as  limiting  the  amount  to  which  the 
employee  is  entitled.1  In  cases  of  contracts  to  convey  or  devise  lands  in 
consideration  of  the  performance  of  services,  however,  the  authorities  are 
practically  unanimous  to  the  effect  that  compensation  for  the  services  cannot 
be  recovered  on  the  basis  of  the  value  of  the  land  agreed  to  be  conveyed. 
This  is  presumably  upon  the  theory  that  such  contracts  are  void,  and  evidence 
of  the  value  of  the  land,  if  admissible  at  all,  may  be  received  merely  as  an 
item  of  evidence  pertinent  to  the  question  as  to  the  value  of  the  services 
rendered.* 

(8)  Set-off  Against  Recovery.  —  Where  recovery  is  allowed  for  part  per- 
formance by  one  party  to  a  contract  which  is  repudiated  by  the  other,  there 
should  be  set  off  against  the  amount  to  which  the  plaintiff  is  entitled  any 
benefit  received  by  him  by  virtue  of  the  contract.3  Thus,  in  an  action  to 
recover  purchase  money  paid,  or  for  services  rendered,  or  for  improvements 
made  in  pursuance  of  a  parol  contract  for  the  sale  of  land,  the  defendant  is 
entitled  to  a  deduction  for  the  rental  value  of  the  premises  during  the  period 
of  the  plaintiff's  possession  and  also  for  any  profits  received  by  the  latter 
from  the  land.4 


the  first  part  of  the  term  would  not  necessarily 
be  as  valuable  as  those  rendered  at  the  end  of 
the  year.     Galvin  v.  Prentice,  45  N.  Y.  162. 

1.  Contrary  Decisions. —  McGartland  v.  Ste- 
ward, 2  Houst.  (Del.)  277;  William  Butcher 
Steel  Works  v.  Atkinson,  68  111.  421  ;  Barrett 
v.  Riley,  42  111.  App.  258 ;  Schanzenbach  v. 
Brough,  58  111.  App.  526  ;  Davenport  v.  Gentry, 
9  B.  Mon.  (Ky.)  427;  Baker  v.  Lauterbach,  68 
Md.  64.  Compare  Swanzey  v.  Moore,  22  111. 
63. 

In  Baker  v.  Lauterbach,  68  Md.  64,  however, 
it  is  intimated  that  it  would  not  be  just  that 
the  employee  should  receive  more  than  the  rate 
of  compensation  of  which  he  was  aware  when 
he  performed  the  services. 

In  Nebraska,  the  terms  of  the  contract  may 
be  considered  by  the  jury  in  determining  the 
value  of  the  services  after  performance,  but  it 
is  error  to  instruct  that  the  terms  of  the  con- 
tract establish  the  rate  of  wages.  Riif  v.  Riibe, 
(Neb.  1903)  94  N.  W.  Rep.  517. 

In  New  Hampshire,  the  contract  cannot  fix 
the  measure  of  damages  although  it  may  be 
considered  by  the  jury  on  that  question  with 
other  circumstances.  Ham  v.  Goodrich,  37  N. 
H.  186;  Emery  v.  Smith,  46  N.  H.  151.  See 
also  Crawford  v.  Parsons,  18  N.  H.  293. 

Contract  Evidence  for  Some  Purposes.  —  One 
who  seeks  to  recover  for  services  claimed  to 
have  been  performed  for  another  is  entitled  to 
give  in  evidence  the  terms  of  the  parol  con- 
tract in  accordance  with  which  he  performed 
such  services,  in  order  to  show  that  such  ser- 
vices were  performed  for  the  benefit  of  the 
other  party.     Frazer  v.  Howe,  106  111.  563. 

2.  Evidence  of  Value  of  Land  —  California.  — 
Fuller  v.  Reed,  38  Cal.  99. 

Connecticut.  —  Grant  v.  Grant,  63  Conn.  530. 

Delaware.  —  Watson  v.  Watson,  1  Houst. 
(Del.)  209. 

Florida.  —  Mills  v.  Joiner,  20  Fla.  479. 

Indiana.  —  Baxter  v.  Kitch,  37  Ind.  554 ; 
Wallace  v.  Long,  105  Ind.  522;  Kettry  v. 
Thumma,  9  Ind.  App.  498. 

Michigan.  —  Hillebrands  v.  Nibbelink,  40 
Mich.  646;  Sutton  v.  Rowley,  44  Mich.  112. 


New  Jersey.  —  McElroy  v.  Ludlum,  32  N.  J. 
Eq.  828. 

New  York.  —  King  v.  Brown,  2  Hill  (N.  Y.) 
485  ;  Erben  v.  Lorillard,  19  N.  Y.  299,  reversing 
23  Barb.  (N.  Y.)  82;  Matter  of  Sherman, 
(Surrogate  Ct.)  24  Misc.  (N.  Y.)  65.  See 
also  Erben  v.  Lorillard,  2  Keyes  (N.  Y.)  567. 
Compare  Lisk  v.  Sherman,  25  Barb.  (N.  Y.) 
433 ;  Burlingame  v.  Burlingame,  7  Cow.  (N. 
Y.)  92. 

Pennsylvania.  —  Hertzog  v.  Hertzog,  34  Pa. 
St.  418,  overruling  McDowell  v.  Oyer,  21  Pa. 
St.  417. 

Texas.  —  Capers  v.  Stewart,  3  Tex.  App. 
Civ.  Cas.,  §  291. 

Wisconsin.  —  Kessler's  Estate,  87  Wis.  660. 
Contra.  —  Bonnon  v.  Urton,  3  Greene  (Iowa) 
228.  See  also  Carter  v.  Brown,  3  S.  Car.  298, 
in  which  the  right  of  the  one  performing  ser- 
vices to  recover  the  value  of  the  land  is  based 
upon  the  ground  that  the  demand  of  the  plain- 
tiff is  supported  by  the  implied  promise  to 
compensate  and  not  upon  the  original  contract, 
but  that  the  contract  may  be  looked  to  as  mat- 
ter of  evidence  for  any  other  purpose  than  that 
of  supporting  an  action  founded  on  it,  and  may 
therefore  be  looked  to  to  fix  the  value  of  the 
services. 

The  Contract  Is  Good  Evidence  of  the  fact  that 
the  services  were  not  rendered  gratuitously. 
Kettry  v.  Thumma,  9  Ind.  App.  498  ;  Kessler's 
Estate,  87  Wis.  660. 

3.  Benefit  Received  to  Be  Set  Off. —  Chapman 
v.  Rich,  63  Me.  588 ;  Day  v.  New  York  Cent. 
R.  Co.,  51  N.  Y.  583,  reversing  53  Barb.  (N. 
Y.)  250  ;  Day  v.  New  York  Cent.,  etc.,  R.  Co., 
22  Hun  (N.  Y.)  412,  afhrmed  89  N.  Y.  616.  _ 

4.  Deduction  for  Rents  and  Profits.  —  Collins 
v.  Thayer,  74  111.  138;  Arnold  v.  Cord,  16  Ind. 
177;  Fox  v.  Longly,  1  A.  K.  Marsh.  (Ky.)  388; 
M'Cracken  v.  Sanders,  4  Bibb  (Ky.)  511; 
M'Campbell  v.  M'Campbell,  5  Litt.  (Ky.)  92; 
Richards  v.  Allen,  17  Me.  296;  Harkness  v. 
Mclntire,  76  Me.  201  ;  Rhea  v.  Allison,  3  Head 
(Tenn.)  176;  Masson  v.  Swan,  6  Heisk.  (Tenn.) 
450 ;  Treece  v.  Treece,  5  Lea  (Tenn.)  221 ; 
Clark  v.  Davidson,  53  Wis.  317. 
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VIII.  Enforcement  of  Oral  Contracts  in  Equity  —  1.  In  General.  —  The 

statute  of  frauds  is  no  less  binding  in  a  court  of  equity  than  in  a  court  of  law; 
but  equity,  upon  the  ground  that  fraud  will  take  any  case  out  of  the  statute, 
will  not  hesitate  to  compel  the  performance  of  a  verbal  contract  falling  within 
the  provisions  of  the  statute  where  the  refusal  to  execute  it  would  amount  to 
a  fraud.  As  is  frequently  said,  equity  will  not  permit  the  statute  to  be  used 
as  an  instrument  or  means  of  effecting  that  which  it  was  designed  to  prevent.1 


In  Georgia  the  purchaser  is  held  not  liable 
for  rent,  as  he  might  never  have  consented  to 
occupy  but  for  the  prospect  of  purchase  held 
out  to  him.    Dodgen  v.  Camp,  47  Ga.  328. 

Where  a  Parol  Lease  Provided  that  improve- 
ments made  by  the  tenant  should  be  charged  as 
part  payment  of  the  rent,  the  tenant  must  be 
allowed  therefor.  King  v.  Woodruff,  23  Conn. 
56. 

Where  a  Verbal  Contract  of  Purchase  Was  Broken 
by  the  Vendee,  after  taking  possession,  by  fail- 
ing to  pay  the  purchase  money  when  due,  it  was 
held  that  the  vendor  could  not  recover  for  the 
use  and  occupation  of  the  premises  during  the 
time  the  purchaser  occupied  the  same,  without 
restoring  to  the  latter  the  sum  advanced  on  ac- 
count of  the  purchase  price,  though  this  latter 
sum  could  not  be  allowed  to  the  purchaser  be- 
cause he  had  broken  the  contract  himself.  Ayer 
v.  Hawkes,  11  N.  H.  148. 

1.  Ecfaity  Will  Relieve  Against  Fraud — Eng- 
land.—  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  565; 
Popham  v.  Eyre,  Lofft  786 ;  Podmore  v.  Gun- 
ning, 5  Sim.  485  ;  Stickland  v.  Aldridge,  9  Ves. 
Jr.  518;  Mestaer  v.  Gillespie,  11  Ves.  626. 

United  States.  —  Crawford  v.  Moore,  28  Fed. 
Rep.  824 ;  Denver,  etc.,  R.  Co.  v.  Rist  ie,  (C. 
C.  A.)  77  Fed.  Rep.  58;  Smiley  v.  Barker,  (C. 
C.  A.)  83  Fed.  Rep.  684 ;  Jenkins  v.  Eldredge, 
3  Story  (U.  S.)  181,  13  Fed.  Cas.  No.  7,266. 

Alabama.  —  Kennedy  v.  Kennedy,  2  Ala.  571. 

Arkansas.  —  Trapnall  v.  Brown,  19  Ark.  49. 

California.  —  Hidden  v.  Jordan,  21  Cal.  92. 

Georgia.  —  Durham  v.  Taylor,  29  Ga.  166. 

Illinois.  —  Gates  v.  Fraser,  6  111.  App.  229 ; 
Tate  v.  Watts,  42  111.  App.  103. 

Indiana.  —  Owens  v.  Lewis,  46  Ind.  488 ; 
Tinkler  v.  Swaynie,  71  Ind.  562. 

Iowa.  —  Murphy  v.  De  Haan,  116  Iowa  61. 

Kentucky.  —  Roberts  v.  Tennell,  3  T.  B.  Mon. 
(Ky.)  247;  Harrow  v.  Johnson,  3  Met.  (Ky.) 
573. 

Massachusetts.  —  Haynes  v.  Nice,  100  Mass. 
327;  Hassam  v.  Barrett,  115  Mass.  256. 

Missouri.  —  Rose  v.  Bates,  12  Mo.  30  ;  Groves 
v.  Fulsome,  16  Mo.  543;  Farrar  v.  Patton,  20 
Mo.  81  ;  Damschroeder  v.  Thias,  51  Mo.  100; 
Leahey  v.  Leahey,  11  Mo.  App.  413. 

New  Jersey.  —  Brannin  v.  Brannin,  18  N.  J. 
Eq.  212;  Busick  v.  Van  Ness,  44  N.  J.  Eq.  82; 
Russell  v.  Russell,  60  N.  J.  Eq.  282. 

New  York.  —  Ryan  v.  Dox,  34  N.  Y.  307 ; 
Wood  v.  Rabe,  96  N.  Y.  414,  reversing  Wood  v. 
Mulock,  16  N.  Y.  Super.  Ct.  70  ;  Dodge  v.  Well- 
man,  1  Abb.  App.  Dec.  (N.  Y.)  512;  Willink 
v.  Vanderveer,  1  Barb.  (N.  Y.)  599  ;  Lowry  v. 
Tew,  3  Barb.  Ch.  (N.  Y.)  407;  Wetmore  v. 
White,  2  Cai.  Cas.  (N.  Y.)  87 ;  Parkhurst  v. 
Van  Cortland,  14  Johns.  (N.  Y.)  15;  Brown 
v.  Lynch,  1  Paige  (N.  Y.)  147.  See  also  Cagger 
v.  Lansing,  57  Barb.  (N.  Y.)  421. 

Ohio.  —  Wilber  v.  Paine,  1  Ohio  251. 


Oregon.  —  Rosenblat  v.  Perkins,  18  Oregon 
156. 

Pennsylvania.  —  Thomson  v.  White,  1  Dall. 
(Pa.)  424. 

Texas.  —  Whitson  v.  Smith,  15  Tex.  33; 
Moore  v.  Aldrich,  25  Tex.  Supp.  276.  See  also 
Hunt  v.  Turner,  9  Tex.  385. 

Utah.  —  Murray  Hill  Min.,  etc.,  Co.  v.  Have- 
nor,  24  Utah  73. 

Vermont.  —  Philbrook  v.  Belknap,  6  Vt.  383  ; 
Sandford  v.  Rose,  2  Tyler  (Vt.)  428. 

West  Virginia.  —  Plate  v.  Durst,  42  W.  Va. 
63. 

Wisconsin.  —  Dana  v.  Duluth  Trust  Co.,  99 
Wis.  663. 

Complainant  Must  Be  Free  from  Fraud.  — 

A  contract  void  by  the  statute  of  frauds  will 
not  entitle  one  of  the  parties  thereto  to  equi- 
table relief  where  he  himself  has  not  been  free 
from  fraud  in  its  inception.  Evans  v.  Folsom, 
5  Minn.  422. 
Fraudulent  Conveyance  Not  Protected  in  Equity. 

—  Equity  will  not  interfere  with  the  operation 
of  the  statute  of  frauds  at  the  instance  of  either 
party  to  a  fraudulent  conveyance.  Ellington  v. 
Currie,  5  Ired.  Eq.  (40  N.  Car.)  21. 

In  an  Action  to  Recover  Damages  for  fraud 
connected  with  the  sale  of  lands,  the^  statute  of 
frauds  cannot  be  relied  upon  as  a  defense  on 
the  ground  that  the  agreement  to  sell  the  land 
was  oral.  Ochsenkehl  v.  Jeffers,  32  Mich.  482. 
Oral  Misrepresentation  as  to  Amount  of  Lar.d. 

—  Where  one  buys  land  from  another  relying 
upon  an  oral  statement  by  the  vendor  as  to  the 
amount  included  in  the  purchase  he  may  main- 
tain an  action  to  recover  damages  for  false  rep- 
resentations without  suing  upon  the  express  con- 
tract.   Newell  v.  Horn,  45  N.  H.  421. 

Statute  Not  Allowed  to  Defeat  Accounting.  — 
While  the  statute  may  be  invoked  to  justify  a 
refusal  to  execute  further  a  verbal  agreement 
that  is  not  to  be  performed  within  a  year,  it  will 
not  be  permitted  to  defeat  an  accounting  be- 
tween partners  so  far  as  they  have  voluntarily 
acted  under  it.  Gates  v.  Fraser,  6  111.  App. 
229. 

Statute  Not  Available  to  Party  Infected  with 
Fraud.  —  A  court  of  equity  will  not  permit  the 
statute  of  frauds  to  be  set  up  as  a  defense  by  a 
party  infected  with  fraud ;  and  thus,  where  a 
purchaser  at  a  judicial  sale  had  agreed  to  bid 
in  the  land  for  another,  he  will  be  compelled  to 
deliver  over  the  land  although  he  plead  the  stat- 
ute of  frauds  as  a  defense  to  the  parol  agree- 
ment.   Arnold  v.  Cord,  16  Ind.  177. 

Injunction  Denied  for  Fraud.  —  When  parol  evi- 
dence is  offered  to  prove  a  contract  within  the 
statute  of  frauds  in  resistance  to  a  suit  for  in- 
jur rtion,  it  does  not  contravene  the  statute. 
If  the  evidence  shows  that  to  grant  the  injunc- 
tion would  be  to  aid  the  complainant  in  the 
preparation  of  a  fraud  upon  the  defendant  the 
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2.  Befusal  of  One  Party  to  Perform.  —  In  order  to  justify  the  exercise  of 
equitable  jurisdiction,  the  fraud  complained  of  must  be  something  more  than 
the  mere  refusal  of  a  party  to  perform  his  agreement.  Either  party  has  the 
right  to  refuse  to  execute  a  parol  contract  within  the  operation  of  the  statute, 
and  the  exercise  of  that  right  is  no  more  a  fraud  than  a  breach  of  any  other 
contract.1  But  there  are  cases  in  which  a  refusal  to  perform  will  amount  to 
a  fraud,  as  where  an  absolute  conveyance  is  made  with  a  parol  agreement  for 
a  defeasance  or  reconveyance  to  the  grantor  or  to  a  third  person,  and  in  such 
cases  equity  will  declare  the  deed  to  be  in  effect  merely  a  mortgage,  or  will 
compel  a  reconveyance.* 


injunction  will  be  denied.  Denver,  etc.,  R.  Co. 
v.  Ristine,  (C.  C.  A.)  77  Fed.  Rep.  58. 

Purchase  of  Equity  of  Redemption  for  Benefit  of 
Owner. —  Where  one  has  under  a  parol  agree- 
ment purchased  the  equity  of  redemption  for 
the  benefit  of  the  owner  for  a  trifling  sum,  he 
cannot  set  up  the  statute  of  frauds  in  an  action 
to  compel  a  conveyance.  Ryan  v.  Dox,  34  N.  Y. 
307,  reversing  25  Barb.  (N.  Y.)  440. 

Fraudulent  Statement  by  President  of  Bank.  — 
In  Kemp  v.  National  Bank,  (C.  C.  A.)  109  Fed. 
Rep.  48,  it  is  intimated  that,  though  the  au- 
thorities are  somewhat  at  variance,  the  statute 
cannot  be  availed  of  by  the  president  of  a  bank 
to  protect  him  from  liability  arising  from  a 
false  and  fraudulent  statement  made  by  him  of 
an  existing  fact  within  his  knowledge  in  refer- 
ence to  the  condition  of  his  bank. 

1.  Failure  to  Perform  Not  Fraud  —  England.  — 
Montacute  v.  Maxwell,  1  P.  Wms.  620.  See 
also  De  Beil  v.  Thomson,  3  Beav.  469 ;  Sur- 
come  v.  Pinninger,  3  De  G.  M.  &  G.  571. 

United  States.  —  Dunphy  v.  Ryan,  116  U.  S. 
491;  Moore  v.  Crawford,  130  U.  S.  122;  Buhl 
v.  Stephens,  84  Fed.  Rep.  922.  Compare  Jen» 
kins  v.  Eldredge,  3  Story  (U.  S.)  292. 

Alabama.  —  Patton  v.  Beecher,  62  Ala.  579. 

Colorado.  —  De  Bord  v.  Holcomb,  13  Colo. 
App.  161. 

Indiana.  —  Caylor  v.  Roe,  99  Ind.  1 ;  Jackson 
v.  Myers,  120  Ind.  504. 

Iowa.  —  McClain  v.  McClain,  57  Iowa  167. 

Louisiana.  —  Bauduc  v.  Conrey,  10  Rob.  (La.) 
466. 

Maryland.  —  Whitridge  v.  Parkhurst,  20  Md. 
62. 

New  York.  —  Levy  v.  Brush,  45  N.  Y.  589 ; 
Wood  v.  Rabe,  96  N.  Y.  414. 

Ohio.  —  Crabill  v.  Marsh,  38  Ohio  St.  331. 

Pennsylvania.  —  Walter  v.  Transue,  17  Pa. 
Super.  Ct.  94 ;  Thompson  v.  Sheplar,  72  Pa. 
St.  160. 

Wisconsin.  —  Seymour  v.  Cushway,  100  Wis. 
580. 

Promise  Not  Intended  to  Be  Performed.  —  A 

verbal  promise  to  convey  real  estate  in  future, 
although  at  the  time  not  intended  to  be  per- 
formed, cannot  be  made  the  subject  of  an 
action  on  the  case  for  deceit.  Davis  v.  Moore, 
9  Rich.  L.  (S.  Car.)  215. 

Agreement  to  Reconvey  by  Vendee  Before  De- 
cease.—  Where  one  deeds  land  to  another  under 
an  oral  agreement  that  the  latter  shall  recon- 
vey  before  death,  and  the  latter  dies  before 
executing  the  conveyance,  the  plaintiff  has  no 
ground  of  relief,  there  being  shown  no  such 
confidential  relations  as  to  avoid  the  first  deed. 
The  defense  of  the  statute  of  frauds  is  con- 


clusive.   Smith  v.  Marsh,  (Mich.  1903)  93  N. 
W.  Rep.  1091. 
2.  Power  of  Equity  over  Absolute  Conveyance 

—  England.  —  Walker  v.  Walker,  2  Atk.  99. 
See  also  Hutchins  v.  Lee,  1  Atk.  447. 

Canada.- — Stewart  v.  Horton,  2  Grant  Ch. 
(U.  C.)  45.  See  also  Rose  v.  Hickey,  3  Ont. 
App.  309. 

United  States.  —  Babcock  v.  Wyman,  19 
How.  (U.  S.)  289 ;  Jones  v.  New  York  Guar- 
anty, etc.,  Co.,  101  U.  S.  622.  See  also  How- 
land  v.  Blake,  97  U.  S.  624. 

Arkansas.  —  See  Keatts  v.  Rector,  1  Ark.  391. 

California. —  Hidden  v.  Jordan,  21  Cal.  92; 
Booth  v.  Hoskins,  75  Cal.  271. 

Colorado. — -  Bohm  v.  Bohm,  9  Colo.  100; 
Armor  v.  Spalding,  14  Colo.  302. 

Connecticut.  —  Crocker  v.  Higgins,  7  Conn. 
342- 

Georgia.  —  Cameron  v.  Ward,  8  Ga.  245. 
Illinois.  —  Union  Mut.  L.  Ins.  Co.  v.  White, 
106  111.  67. 

Indiana.  —  Arnold  v.  Cord,  16  Ind.  177; 
Teague  v.  Fowler,  56  Ind.  569;  Langford  v. 
Freeman,  60  Ind.  46  ;  Landers  v.  Beck,  92  Ind. 
49;  Catalani  v.  Catalan:,  124  Ind.  54. 

Iowa.  —  Nelson  v.  Worrall,  20  Iowa  469. 

Kentucky.  —  Martin  v.  Martin,  16  B.  Mon. 
(Ky.)  8;  Alford  v.  Wilson,  95  Ky.  506. 

Maine.  —  Hunt  v.  Roberts,  40  Me.  187. 

Maryland.  —  Equitable  Gas  Light  Co.  v. 
Baltimore  Coal  Tar,  etc.,  Co.,  63  Md.  285. 

Massachusetts.  —  Campbell  v.  Dearborn,  109 
Mass.  130;  McDonough  v.  Squire,  111  Mass. 
217;  Pond  v.  Eddy,  113  Mass.  149.  See  also 
Glass  v.  Hulbert,  102  Mass.  35  ;  Peirce  v.  Col- 
cord,  113  Mass.  372. 

Mississippi. — Jones  v.  M'Dougal,  32  Miss. 
179  ;  Klein  v.  McNamara,  54  Miss.  90. 

Missouri.  —  Leahey  v.  Leahey,  1 1  Mo.  App. 
413  ;  Bender  v.  Zimmerman,  122  Mo.  194. 

New  Hampshire.  —  See  Taylor  v.  Sayles,  57 
N.  H.  465. 

New  lersey.  —  Servis  v.  Nelson,  14  N.  J. 
Eq.  94.  See  also  Wakeman  v.  Dodd,  27  N.  J. 
Eq.  567. 

New  York.  —  Odell  v.  Montross,  68  N.  Y. 
499  ;  Dodge  v.  Wellman,  (Ct.  App.)  43  How. 
Pr.  (N.  Y.)  427 ;  Fraser  v.  Child,  4  E.  D.  Smith 
(N.  Y.)  153  ;  Hawkins  v.  Dunmore,  (Supm.  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  623. 

North  Carolina.  —  Cousins  v.  Wall,  3  Jones 
Eq.  (56  N.  Car.)  43. 

Pennsylvania.  —  Maffitt  v.  Rynd,  69  Pa.  St. 
380;  Sweetzer's  Appeal,  71  Pa.  St.  264;  Dan- 
zeisen's  Appeal,  73  Pa.  St.  65 ;  Ballentine  v. 
White,  77  Pa.  St.  20.  See  also  Thomson  v. 
White,  1  Dall.  (Pa.)  424. 
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3.  Failure  of  Instrument  to  Express  Intention  of  Parties.  —  The  weight  of 
authority  is  that  the  power  of  equity  to  reform  a  written  instrument  which 
does  not  correctly  express  the  intention  of  the  parties  because  of  fraud,  acci- 
dent, or  mistake,  extends  to  contracts  required  to  be  in  writing  by  the  statute 
of  frauds,  whenever  the  refusal  of  the  relief  sought  would  amount  to  permitting 
one  of  the  parties  to  perpetrate  a  fraud  upon  the  other.1 

4.  Preventing  Reduction  of  Contract  to  Writing.  —  A  parol  contract  within 
the  statute  will  be  enforced  in  equity  against  a  party  who  fraudulently  prevents 
the  contract  from  being  reduced  to  writing.8 

5.  Promise  to  Reduce  Contract  to  Writing.  —  It  is  not  sufficient  to  take  a 
contract  out  of  the  statute  in  equity  that  it  was  part  of  the  agreement  itself 
that  it  should  be  reduced  to  writing  and  that  one  party  fraudulently  evaded 
this  part  of  the  contract.3 

6.  Part  Performance  of  Contract  by  One  Party.  —  Where  one  party  to  a 
verbal  contract  has,  in  reliance  thereon,  so  far  performed  his  part  of  the 
agreement  that  it  would  be  perpetuating  a  fraud  upon  him  to  allow  the  other 


Rhode  Island.  —  Hodges  v.  Howard,  5  R.  I. 
149. 

Tennessee.  —  Jones  v.  Jones,  1  Head  (Tenn.) 
105. 

Wisconsin.  —  Coyle  v.  Davis,  20  Wis.  564 ; 
Richardson  v.  Johnsen,  41  Wis.  100. 

Constructive  Trusts.  —  As  to  the  effect  of  the 
statute  of  frauds  in  relation  to  constructive 
trusts,  see  the  title  Implied  Trusts,  vol.  15, 
p.  1 187. 

Where  Rights  of  Third  Parties  Have  Intervened, 
equity  will  not  grant  relief.  Pancake  v.  Cauff- 
man,  114  Pa.  St.  113. 

1.  Power  of  Equity  to  Reform  Instrument  — 

England.  —  Murray  v.  Parker,  19  Beav.  308. 

United  States.  —  McDonald  v.  Yungbluth,  46 
Fed.  Rep.  836. 

Alabama.  —  Kennedy  v.  Kennedy,  2  Ala. 
S7i- 

Arkansas.  —  Blackburn  v.  Randolph,  33  Ark. 
119. 

Georgia.  —  Miller  v.  Cotten,  5  Ga.  341;  Dur- 
ham v.  Taylor,  29  Ga.  166. 

Indiana.  —  Morrison  v.  Collier,  79  Ind.  417. 
See  also  Dutch  v.  Boyd,  81  Ind.  146. 

Kentucky.  —  Lucas  v.  Mitchell,  3  A.  K.  Marsh. 
(Ky.)  244. 

Michigan.  —  Gillett  v.  Knowles,  108  Mich. 
602. 

New  lersey.  —  Eaton  v.  Eaton,  35  N.  J.  L. 
290. 

New  York.  —  Beardsley  v.  Duntley,  69  N.  Y. 
580;  Rider  v.  Powell,  4  Abb.  App.  Dec.  (N. 
Y.)  63. 

Ohio.  —  Wilber  v.  Paine,  1  Ohio  251. 

Tennessee.  —  Johnson  v.  Johnson,  8  Baxt. 
(Tenn.)  261. 

Vermont.  —  Sandford  v.  Rose,  2  Tyler  (Vt.) 
428. 

Virginia.  —  Walker  v.  Aicklin,  2  Munf.  (Va.) 
357- 

Contra. — Glass  v.  Hulbert,  T02  Mass.  29. 
And  see  Bloomfield  State  Bank  v.  Miller,  55 
Neb.  243,  holding  that  a  court  of  equity  cannot 
give  effect  to  an  oral  contract  declared  void  by 
the  statute  of  frauds,  under  pretense  of  aiding 
an  imperfect  attempt  to  execute  a  contract. 

2.  Preventing  Reduction  of  Contract  f>  1>v"  it'n£. 
—  Cookes  v.  Mascall,  2  Vern.  200;  Montacute 
v.  Maxwell,  i  P.  Wms.  620 ;  Caylor  v.  Roe,  99 


Ind.  1  ;  Finucane  v.  Kearney,  Freem.  Ch. 
(Miss.)  65.  See  also  Glass  v.  Hulbert,  102 
Mass.  30  ;  Equitable  Gas  Light  Co.  v.  Baltimore 
Coal  Tar,  etc.,  Co.,  63  Md.  285. 

3.  Promise  to  Reduce  Contract  to  Writing  — 
England.  —  Whitchurch  v.  Bevis,  2  Bro.  C.  C. 
565.      Compare   Hollis  v.  Whiteing,   1  Vern. 
151;  Leak  v.  Morrice,  2  Ch.  Cas.  135. 
California.  —  Fuller  v.  Reed,  38  Cal.  99. 
Indiana.  —  Cayl  *  v.  Roe,  99  Ind.  1. 
Kentucky.  ■ — ■  Hurley    v.    Woodsides,  (Ky. 
1899)  54  S.  W.  Rep.  8. 

Maryland.  —  Green  v.  Pennsylvania  Steel 
Co.,  75  Md.  109. 

Mississippi. — -Box  v.  Stanford,  13  Smed.  & 
M.  (Miss.)  93.  « 

New  York.  —  Amburger  v.  Marvin,  4  E.  D. 
Smith  (N.  Y.)  393. 

Ohio.  —  Smith  v.  Bowler,  2  Disney  (Ohio) 
153,  affirming  1  Disney  (Ohio)  520. 

Oregon.  —  Pulse  v.  Hamer,  8  Oregon  251. 
Vermont.  —  Hawley  v.  Moody,  24  Vt.  603. 
Wisconsin.  —  Yates  v.  Martin,  2  Pin.  (Wis.) 
171  ;  Hardell  v.  McClure,  2  Pin.  (Wis.)  289. 

Contra.  —  Henderson  v.  Touchstone,  22  Ga. 
1  ;  Wooldridge  v.  Scott,  69  Mo.  669.  See  also 
Sovereign  v.  Ortmann,  47  Mich.  181. 

Promise  to  Execute  Mortgage.  —  In  McCarty 
v.  Brackenridge,  1  Tex.  Civ.  App.  170,  it  was 
held  that  an  agreement  in  parol  to  make  a 
mortgage  was  valid  and  enforceable  when 
founded  upon  a  sufficient  consideration.  See 
also,  to  the  same  effect,  Magee  v.  McManus,  70 
Cal.  553. 

Promise  to  Extend  Mortgage  Security. —  An 

oral  agreement  that  a  mortgage  for  a  certain 
sum  of  money  should  stand  as  security  for  an 
additional  loan  is  within  the  statute  of  frauds 
and  does  not  create  an  equitable  lien  upon  the 
property  for  such  additional  amount.  Stod- 
dard v.  Hart.  23  N.  Y.  556. 

Promise  to  Reduce  Trust  to  Writing. —  Where 
the  evidence  showed  that  the  defendant  agreed 
to  reduce  the  trust  to  writing,  or  to  keep  a 
private  memorandum  thereof,  it  was  held  that 
this  took  it  out  of  the  statute,  and  showed  that 
it  was  not  a  mere  subsequent  promise,  but  a 
part  of  the  original  agreement.  Jenkins  v. 
Eldredge,  3  Story  (U.  S.)  181,  13  Fed.  Cas. 
No.  7,266. 
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party  to  repudiate  the  contract  and  to  set  up  the  statute  of  frauds  in  justifi- 
cation thereof,  equity  will  regard  the  case  as  being  removed  from  the  operation 
of  the  statute  and  will  decree  specific  performance  of  the  contract.1 

7.  Confession  of  Agreement  by  Party  Defendant.  —  Upon  a  bill  in  equity  for 
the  specific  execution  of  a  parol  contract,  if  the  contract  be  fully  set  forth  in 
the  bill  and  the  defendant  admits  the  same  in  his  answer  and  does  not  insist 
upon  the  statute  of  frauds,  specific  performance  will  be  decreed.8 

IX.  The  Memorandum  —  1.  Necessity.  —  A  contract  is  removed  from  the 
operation  of  the  statute  of  frauds  if  there  be  in  writing  some  note  or  memo- 
randum thereof  signed  by  the  party  to  be  charged  therewith.  This  is  a 
uniform  statutory  provision.3  But  a  memorandum  is  only  necessary  as 
between  the  contracting  parties.  No  one  else  can  object  to  the  sufficiency 
of  the  same.4 

2.  Form  —  a.  IN  GENERAL.  —  No  particular  form  of  words  is  necessary  to 
constitute  the  memorandum.  Any  kind  of  a  writing,  from  a  solemn  deed 
dov/n  to  mere  hasty  notes  or  memoranda  in  books,  papers,  or  letters,  will 
suffice  if  it  show  the  intention  of  the  contracting  parties.5  It  may  be  written 
as  well  with  lead  pencil  as  with  pen  and  ink,6  and  with  a  purpose  entirely 
other  than  to  evidence  an  agreement.7  The  contract  need  not  be  detailed 
with  technical  exactness,9  but  all  the  essential  terms  thereof  must  be  expressed 
with  such  certainty  that  they  may  be  understood  from  the  instrument  itself 
or  from  some  other  writing  to  which  it  refers.9    Thus,  the  memorandum 


1.  See  supra,  this  title,  Operation  of  Statute 
—  Contracts  Partly  Performed.  See  also  the 
title  Specific  Performance,  vol.  26,  p.  49. 

2.  See  the  title  Specific  Performance,  vol. 
26,  p.  60.  See  also  the  following  additional 
cases :  Lacon  v.  Mertins,  3  Atk.  1  ;  Whit- 
church v.  Bevis,  2  Bro.  C.  C.  559 ;  Atty.-Gen.  v. 
Day,  1  Ves.  218;  Spurrier  v.  Fitzgerald,  6 
Ves.  Jr.  548;  Patterson  v.  Ware,  10  Ala.  444; 
Cooper  v.  Hornsby,  71  Ala.  62;  Angel  v.  Simp- 
son, 8s  Ala.  53;  Burt  v.  Wilson,  28  Cal.  632; 
Bryant  v.  Everly,  (Ky.  1900)  57  S.  W.  Rep. 
231;  McGowen  v.  West,  7  Mo.  569;  Hutchin- 
son v.  Hutchinson,  4  Desaus.  (S.  Car.)  77; 
Sneed  v.  Bradley,  4  Sneed  (Tenn.)  301. 

3.  See  the  English  and  American  statutes. 

4.  Who  Can  Object  to  Memorandum. —  Lewis  v. 
Wells,  so  Ala.  198. 

5.  Formality  Not  Essential —  England.  —  Wel- 
ford  v.  Beazely,  3  Atk.  503  ;  Gray  v.  Smith,  43 
Ch.  D.  208. 

Alabama.  —  White  v.  Breen,  106  Ala.  159. 
California.  —  Joseph  v.  Holt,  37  Cal.  250. 
Connecticut.  —  Nichols  v.  Johnson,  10  Conn. 
192. 

Delaware.  —  Cochran  v.  McBeath,  1  Del.  Ch. 
187. 

Illinois.  —  Morton  v.  Murray,  176  111.  54; 
Kopp  v.  Reiter,  146  111.  437 ;  Davenport  First 
Presb.  Church  v.  Swanson,  100  111.  App.  39; 
Wood  v.  Davis,  82  111.  311  ;  Gaines  v.  McAdam, 
79  III.  App.  201  ;  Cossitt  v.  Hobbs,  56  111.  231 ; 
McConnell  v.  Brillhart,  17  111.  354. 

Kansas.  —  Ross  v.  Allen,  45  Kan.  231;  Reid 
v.  Kenworthy,  25  Kan.  701. 

Maryland.  —  Barry  v.  Coombe,  1  Pet.  (U.  S.) 
640. 

Missouri.  —  Parks  v.  People's  Bank,  31  Mo. 
App.  12. 

Pennsylvania.  —  Cadwalader  v.  App,  81  Pa. 
St.  194;  M'Farson's  Appeal,  11  Pa.  St.  503; 
Shoofstall  v.  Adams,  2  Grant  Cas.  (Pa.)  209; 
Colt  v.  Selden,  5  Watts  (Pa.)  525. 


Rhode  Island.  —  Thornton  v.  Kelly,  11  R.  I. 

498. 

South  Carolina.  —  Cosack  v.  Descoudres,  1 
McCord  L.  (S.  Car.)  425. 

Tennessee.  —  Hudson  v.  King,  2  Heisk. 
(Tenn.)  560  ;  McCarty  v.  Kyle,  4  Coldw.  (Tenn.) 
348;  Sheid  v.  Stamps,  2  Sneed  (Tenn.)  172; 
Blair  v.  Snodgrass,  1  Sneed  (Tenn.)  1. 

Texas.  —  Patton  v.  Rucker,  29  Tex.  402. 

Wyoming.  —  North  Platte  Milling,  etc.,  Co.  v. 
Price,  4  Wyo.  293. 

6.  Writing  May  Be  in  Pencil. —  Clason  v. 
Bailey,  14  Johns.  (N.  Y.)  484,  affirming  12 
Johns.  (N.  Y.)  102;  McDowel  v.  Chambers,  1 
Strobh.  Eq.  (S.  Car.)  347. 

7.  Purpose  of  Writing  Immaterial. —  St.  Louis, 
etc.,  R.  Co.  v.  Beidler,  45  Ark.  17;  Spangler  v. 
Danforth,  65  111.  152;  Davenport  First  Presb. 
Church  v.  Swanson,  100  111.  App.  39. 

Writing  Repudiating  Contract. —  A  writing 
containing  a  statement  of  all  the  terms  of  a 
contract  for  the  sale  of  goods  requisite  to  con- 
stitute a  memorandum  under  the  seventeenth 
section  of  the  statute  may  be  used  for  that  pur- 
pose though  it  repudiates  the  sale.  Martin  v. 
Haubner,  26  Can.  Sup.  Ct.  142. 

8.  Detail  of  Particulars  Not  Required. —  Hor- 
ton  v.  Wollner,  71  Ala.  452;  Joseph  v.  Holt, 
37  Cal.  250;  Frazer  v.  Howe,  106  111.  563; 
Hagedorn  v.  Lang,  34  N.  Y.  App.  Div.  117; 
Gordon  v.  Collett,  102  N.  Car.  532 ;  Ives  v. 
Hazard,  4  R.  I.  14,  67  Am.  Dec.  500. 

9.  Memorandum  Must  Contain  All  Elements  of 
Contract  — England. —  Kennedy  v.  Lee,  3  Meriv. 
441  ;  Holmes  v.  Mitchell,  7  C.  B.  N.  S.  361,  97 
E.  C.  L.  361  ;  M'Lean  v.  isicoll,  7  Jur.  N.  S. 
999 ;  McMullen  v.  Helberg,  6  L.  R.  Ir.  463 ; 
Popham  v.  Eyre,  Lofft  801  ;  Gordon  v.  Trevel- 
yan,  1  Price  64;  Clerk  v.  Wright,  1  Atk.  12; 
Ormond  v.  Anderson,  2  Ball.  &  B.  369 ;  Leo- 
minster Canal  Co.  v.  Shrewsbury,  etc.,  R.  Co., 
3  Jur.  N.  S.  930 ;  Cooper  v.  Hood,  28  L.  J.  Ch. 
212. 
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must  show  who  are  the  contracting  parties,  intelligently  identify  the  subject- 
matter  involved,  express  the  consideration,  and  disclose  the  terms  and  con- 
ditions upon  which  the  contract  is  entered  into.1    Missing  terms  cannot  be 


United  States.  —  Williams  v.  Morris,  95  U. 
S.  444;  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14 
How.  (U.  S.)  44r  ;  Smith  v.  Arnold,  5  Mason 
(U.  S.)  414;  American  Iron,  etc.,  Mfg.  Co.  v. 
Midland  Steel  Co.,  101  Fed.  Rep.  200;  Peoria 
Grape  Sugar  Co.  v.  Babcock  Co.,  67  Fed.  Rep. 
892. 

Alabama.  —  Lake-Side  Land  Co.  v.  Drom- 
goole,  89  Ala.  505;  Horton  v.  Wollner,  71  Ala. 
452;  Phillips  v.  Adams,  70  Ala.  373  ;  Jenkins  v. 
Harrison,  66  Ala.  345  ;  Carter  v.  Shorter,  57 
Ala.  253  ;  Carroll  v.  Powell,  48  Ala.  298  ;  Adams 
v.  M'Millan,  7  Port.  (Ala.)  73- 

California.  —  Minturn  v.  Baylis,  33  Cal.  129. 

Colorado.  —  Ellis  v.  Denver,  etc.,  R.  Co.,  7 
Colo.  App.  350. 

Connecticut.  —  Nichols  v.  Johnson,  10  Conn. 
192. 

District  of  Columbia.  —  RepeL";  v.  Maisak,  6 
Mackey  (D.  C)  366. 

Florida.  —  Eckman  v.  Brash,  20  Fla.  763. 

Illinois.  —  Frazer  v.  Howe,  106  111.  563. 

Indiana.  —  Barickmari  v.  Kuykendall,  6  Blackf . 
(Ind.)  21. 

Iowa.  —  Allan  v.  Bemis,  120  Iowa  172. 

Kansas.  —  Ross  v.  Allen,  45  Kan.  231  ;  Brun- 
dige  v.  Blair,  43  Kan.  364;  Fry  v.  Piatt,  32 
Kan.  62;  Reid  v.  Kenwprthy,  25  Kan.  701. 

Kentucky.  —  Tyler  v.  Onzts,  93  Ky.  331; 
Kay  v.  Curd,  6  B.  Mon.  (Ky.)  100;  Ellis  v. 
Deadman,  4  Bibb  (Ky.)  466. 

Maine.  —  Wade  v.  Curtis,  96  Me.  309 ;  Sav- 
age v.  Robinson,  93  Me.  262;  Kingsley  v.  Sie- 
brecht,  92  Me.  23  ;  Nugent  v.  Smith,  85  Me. 
433;  Williams  v.  Robinson,  73  Me.  186. 

Maryland.  —  Frank  v.  Miller,  38  Md.  450. 

Massachusetts.  —  May  v.  Ward,  134  Mass. 
127;  Riley  v.  Farnsworth,  116  Mass.  225;  Grace 
v.  Denison,  114  Mass.  16. 

Michigan.  —  Proctor  v.  Plumer,  112  Mich. 
393  ;  Messmore  v.  Cunningham,  78  Mich.  623  ; 
Webster  v.  Brown,  67  Mich.  328 ;  Gault  v.  Stor- 
mont,  51  Mich.  636;  Hall  v.  Soule,  11  Mich. 
494. 

Mississippi.  —  McGuire  v.  Stevens,  42  Miss. 
724 ;  Waul  v .  Kirkman,  27  Miss.  823. 

Missouri.  —  Smith  v.  Shell,  82  Mo.  215: 
Biest  v.  Versteeg  Shoe  Co.,  97  Mo.  App.  137 ; 
Rucker  v.  Harrington,  52  Mo.  App.  481  ;  Parks 
v.  People's  Bank,  31  Mo.  App.  12;  Scarritt  v. 
St.  John's  M.  E.  Church,  South.  7  Mo.  App. 
174. 

New  Hampshire.  —  Webster  v.  Clark,  60  N. 
H.  36;  Watts  v.  Sawyer,  55  N.  H.  38. 

New  York.  —  Ward  v.  Hasbrouck,  169  N.  Y. 
407  ;  Drake  v.  Seaman,  97  N.  Y.  230 ;  Stone  v. 
Browning,  68  N.  Y.  598  ;  Becker  v.  Krank,  62 
N.  Y.  App.  Div.  514;  Nasanowitz  v.  Hanf, 
(Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.)  157; 
Haines  v.  Smither,  (Supm.  Ct.  Gen.  T.)  20  N. 
Y.  Supp.  444;  Hunt  v.  Hunt,  55  N.  Y.  App. 
Div.  430;  Ullman  v.  Meyer,  (U.  S.  Cir.  Ct.) 
10  Abb.  N.  Cas.  (N.  Y.)  281  ;  Parkhurst  v.  Van 
Cortlandt,  1  Johns.  Ch.  (N.  Y.)  273  ;  Bailey  v. 
Ogden,  3  Johns.  (N.  Y.)  399  ;  Coles  v.  Bowne, 
10  Paige  (N.  Y.)  526;  Davis  v.  Shields,  26 
Wend.  (N.  Y.)  341 ;  Ithaca  First  Baptist  Church 
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v.  Bigelow,  16  Wend.  (N.  Y.)  28;  Peltier  v. 
Collins,  3  Wend.  (N.  Y.)  459;  Dilworth  v. 
Bostwick,  1  Sweeny  (N.  Y.)  581  ;  Stocker  v. 
Partridge,  2  Robt.  (N.  Y.)  193;  Abeel  v.  Rad- 
cliff,  13  Johns.  (N.  Y.)  297;  Hagan  v.  Domestic 
Sewing  Mach.  Co.,  9  Hun  (N.  Y.)  73. 

North  Carolina.  —  MaGee  v.  Blankenship,  95 
N.  Car.  563;  Gwathney  v.  Cason,  74  N.  Car.  5; 
Phillips  v.  Hooker,  Phil.  Eq.  (62  N.  Car.)  193  ; 
Plummer  v.  Owens,  Bush.  Eq.  (45  N.  Car.) 
254- 

Ohio.  —  Kling  v.  Bordner,  65  Ohio  St.  86 ; 
Forbis  v.  Shattler,  2  Cine.  Super.  Ct.  95  ;  Boest 
v.  Doran,  4  Ohio  Dec.  (Reprint)  525,  2  Cleve. 
L.  Rep.  313. 

Oklahoma.- — Fox  v.  Easter,  10  Okla.  527. 

Pennsylvania.  —  Soles  v.  Hickman,  20  Pa.  St. 
180;  Shoof stall  v.  Adams,  2  Grant  Cas.  (Pa.) 
209;  Martin  v.  Duffey,  4  Phila.  (Pa.)  75,  17 
Leg.  Int.  (Pa.)  148  ;  Parrish  v.  Koons,  1  Pars. 
Eq.  Cas.  (Pa.)  79;  Matter  of  Eargood,  1  Pear- 
son (Pa.)  399;  Patton  v.  Develin,  2  Phila. 
(Pa.)  103,  13  Leg.  Int.  (Pa.)  124. 

South  Carolina.  —  Kennedy  v.  Gramling,  33 
S.  Car.  367  ;  Boozer  v.  Teague,  27  S.  Car.  348  ; 
Humbert  v.  Brisbane,  25  S.  Car.  506  ;  Mims  v. 
Chandler,  21  S.  Car.  480;  Hatcher  v.  Hatcher, 
McMull.  Eq.  (S.  Car.)  311  ;  Givens  v.  Calder,  2 
Desaus.  (S.  Car.)  171  ;  Meadows  v.  Meadows. 
3  McCord  L.  (S.  Car.)  457. 

Tennessee.  —  Hudson  v.  King,  2  Heisl;. 
(Tenn.)  560  ;  McCarty  v.  Kyle,  4  Coldw.  (Tenn.) 
'  348 ;  Wright  v.  Cobb,  5  Sneed  (Tenn.)  143 ; 
Sheid  v.  Stamps,  2  Sneed  (Tenn.)  172;  Blair  v. 
Snodgrass,  1  Sneed  (Tenn.)  1 ;  Pipkin  v.  James, 
1  Humph.  (Tenn.)  325. 

Texas.  —  Zanderson  v.  Sullivan,  91  Tex.  499  ; 
Fulton  v.  Robinson,  55  Tex.  401  ;  Johnson  v. 
Granger,  51  Tex.  42;  Patton  v.  Rucker,  29  Tex. 
402 ;  Sullivan  v.  Zanderson,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  1027  ;  Munk  v.  Weidner,  9 
Tex.  Civ.  App.  491.  Compare  Morrison  v. 
Dailey,  (Tex.  1887)  6  S.  W.  Rep.  426. 

Vermont.  —  Rowell  v.  Dunwoodie,  69  Vt. 
in;  Buck  v.  Pickwell,  27  Vt.  151;  Ide  v. 
Stanton,  15  Vt.  685. 

Virginia.  —  Rahm  v.  Klerner,  99  Va.  10; 
Hale  v.  Hale,  90  Va.  728. 

Washington.  —  Lombard  Invest.  Co.  v.  Carter, 
7  Wash.  4. 

Wisconsin.  —  Van  Doren  v.  Roepke,  107  Wis. 
535  1  Seymour  v.  Cushway,  100  Wis.  580;  Har- 
ney v.  Burhans,  91  Wis.  348  ;  Bacon  v.  Eccles, 
43  Wis.  227  ;  Saveland  v.  Western  Wisconsin, 
etc.,  R.  Co.,  118  Wis.  267. 

1.  Essential  Terms  Enumerated  —  Alabama. — 
White  v.  Breen,  106  Ala.  159;  Carter  v. 
Shorter,  57  Ala.  253  ;  Lewis  v.  Wells,  50  Ala. 
198. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Beidler, 
45  Ark.  17. 

California.  —  Cavanaugh  v.  Casselman,  88 
Cal.  543  ;  Joseph  v.  Holt,  37  Cal.  250. 

Colorado.  —  Eppich  v.  Clifford,  6  Colo.  493. 

Connecticut.  —  Nichols  v.  Johnson,  10  Conn. 
192. 

Illinois.  —  Kopp  v.  Reiter,  146  111.  437;  Wood, 
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supplied  by  parol  evidence.1 

b.  Separate  Writings.  —  It  is  not  necessary  that  the  memorandum 
should  consist  of  a  single  instrument.  Several  distinct  and  separate  writings 
may  be  construed  together  as  containing  all  the  terms  of  the  contract, s  though 
only  one  of  them  be  signed  by  the  party  to  be  charged.3  But  such  separate 
writings  must  expressly  refer  to  each  other  or  be  so  connected,  physically  or 
otherwise,  as  to  show  unmistakably  that  they  relate  to  the  same  transaction.4 


v.  Davis,  82  111.  311;  Cossitt  v.  Hobbs,  56  111. 
231  ;  McConnell  v.  Brillhart,  17  111.  354. 

Massachusetts.  —  Coddington  v.  Goddard,  16 
Gray  (Mass.)  436;  Waterman  v.  Meigs,  4  Cush. 
(Mass.)  497. 

Minnesota.  —  Olson  v.  Sharpless,  53  Minn. 
91. 

Missouri.  —  McKeag  v.  Piednor,  74  Mo.  App. 
593- 

Nebraska.  —  Mc Williams  v.  Lawless,  15  Neb. 
131.  "I 

New  Hampshire.  —  Stockwell  v.  Williams,  68 
N.  H.  75  ;  Rafferty  v.  Lougee,  63  N.  H.  54; 
Sabre  v.  Smith,  62  N.  H.  663. 

New  York.  —  Kittel  v.  Stueve,  (C.  PI.  Gen. 
T.)  10  Misc.  (N.  Y.)  696;  Ward  v.  Hasbrouclc, 
169  N.  Y.  407. 

Oregon.  - —  Catterlin  v.  Bush,  39  Oregon  496. 

Pennsylvania.  —  M'Farson's  Appeal,  11  Pa. 
St.  503. 

1.  See  infra,  this  section,  7.  Variation. 

2.  Memorandum  May  Consist  of  Several  Writings 

—  England.  —  Baumann  v.  James,  L.  R.  3  Ch. 
508  ;  Verlander  v.  Codd,  T.  &  R.  352  ;  Craig  v. 
Elliott,  15  L.  R.  Ir.  257;  Powell  -v.  Dillon,  2 
Ball.  &  B.  416  ;  Jackson  v.  Lowe,  1  Bing.  9,  8 
E.  C.  L.  377;  Allen  v.  Bennet,  3  Taunt.  169; 
Saunderson  v.  Jackson,  2  B.  &  P.  238,  3  Esp. 
180;  Wilkinson  v.  Evans,  L.  R.  1  C.  P.  407; 
Sheers  v.  Thimbleby,  76  L.  T.  N.  S.  709. 

United  States.  —  Bayne  v.  Wiggins,  139  U. 
S  210;  Ryan  v.  U.  S.,  136  U.  S.  68. 

Alabama.  —  Folmar  v.  Carlisle,  117  Ala.  449; 
Forst  v.  Leonard,  112  Ala.  296;  Strouse  v.  Elt- 
ing,  no  Ala.  132;  White  v.  Breen,  106  Ala.  159. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Beidler, 
45  Ark.  17. 

California.  —  Elbert  v.  Los  Angeles  Gas  Co., 
97  Cal.  244. 

Colorado.  —  Little  v.  Dougherty,  11  Colo. 
103;  Beckwith  v.  Talbot,  2  Colo.  639;  Crystal 
Palace  Flouring  Co.  v.  Butterfield,  15  Colo. 
App.  246. 

Connecticut.- — Osborn  v.   Phelps,   19  Conn. 
63  ;  Woodruff  v.  Butler,  75  Conn.  679. 
Georgia.  —  North  v.  Mendel,  73  Ga.  400. 
Illinois.  —  Esmay   v.    Gorton,    18    111.  483; 
Bourland  v.  Peoria  County,  16  111.  538. 

Indiana.  —  Roehl  v.  Haumesser,  114  Ind. 
311  ;  Wills  v.  Ross.  77  Ind.  1. 

Kentucky.  —  McBrayer  v.  Cohen,  92  Ky.  479  ; 
Smith  v.  Theobald,  86  Ky.  141  ;  Camp  v.  More- 
man,  84  Ky.  635. 

Maryland.  —  Drury  v.  Young,  58  Md.  546 ; 
Ordeman  v.  Lawson.  49  Md.  135. 

Massachusetts.  —  Hibbard  v.  Hatch  Storage 
Battery  Co.,  174  Mass.  296;  Johnson  v.  Trinity 
Church  Soc,  n  Allen  (Mass.)  123. 

Michigan.  —  Francis  v.  Barry,  69  Mich.  311; 
James  v.  Muir,  33  Mich.  223  ;  Stevens  v.  Mus- 
kegon, 1 1 1  Mich.  72. 

tesota.  —  Olson  v.  Sharpless,  53  Minn. 


91;  Tice  v.  Freeman,  30  Minn.  389;  Sanborn 
v.  Nockin,  20  Minn.  178. 

Mississippi.  —  Wilkinson  v.  Taylor  Mfg.  Co., 
67  Miss.  231. 

Missouri.  —  Young  Men's  Christian  Assoc.  v. 
Dubach,  82  Mo.  475  ;  Greeley-Burnham  Grocer 
Co.  v.  Capen,  23  Mo.  App.  301  ;  Heideman  v. 
Wolfstein,  12  Mo.  App.  366 ;  Christensen  v. 
Wooley,  41  Mo.  App.  53. 

New  Jersey. — Johnson  v.  Buck,  35  N.  J.  L. 
338. 

New  York.  —  Wilson  v.  Lewiston  Mill  Co., 
150  N.  Y.  314;  Peck  v.  Vandemark,  99  N.  Y. 
29;  Raubitsch.K  v.  Blank,  80  N.  Y.  478;  Pea- 
body  v.  Speyers,  56  N.  Y.  230 ;  Tallman  v. 
Franklin,  14  N.  Y.  584;  Ward  v.  Hasbrouck, 
44  N.  Y.  App.  Div.  32  ;  Meriden  Britannia  Co. 
v.  Zingsen,  4  Robt.  (N.  Y.)  312;  Currier  v. 
Carnrick,  (Supm.  Ct.  App.  T.)  36  Misc.  (N. 
Y.)  176;  Ullman  v.  Meyer,  (U.  S.  Cir.  Ct.)  10 
Abb.  N.  Cas.  (N.  Y.)  281. 

Ohio.  —  Thayer  v.  Luce,  22  Ohio  St.  62. 
Pennsylvania.  —  Cadwalader  v.  App,  81  Pa. 
St.  194 ;  Hewes  v.  Taylor,  70  Pa.  St.  387 ;  John- 
son v.  McCue,  34  Pa.  St.  180. 

South  Carolina.  —  Peay  v.  Seigler,  48  S.  Car. 
496;  Kennedy  v.  Gramling,  33  S.  Car.  367; 
Louisville  Asphalt  Varnish  Co.  v.  Lorick,  29 
S.  Car.  533  ;  Cathcart  v.  Keirnaghan,  5  Strobh. 
L.  (S.  Car.)  129;  Toomer  v.  Dawson,  Cheves 
L.  (S.  Car.)  68. 

South  Dakota.  —  Townsend  v.  Kennedy,  6  S. 
Dak.  47. 

Tennessee.  —  Hudson  v.  King,  2  Heisk. 
(Tenn.)  560;  Blair  v.  Snodgrass,  1  Sneed 
(Tenn.)  1. 

Texas.  ■ —  Patton  v.  Rucker,  29  Tex.  402. 
Vermont.  —  Ide  v.  Stanton,  15  Vt.  685. 
Virginia.  —  Rahm  v.  Klerner,  99  Va.  10. 
Washington.  —  Underwood  v.  Stack,  15  Wash. 
497- 

Wisconsin.  —  Hawkinson  v.  Harmon,  69  Wis. 
551 ;  Washburn  v.  Fletcher,  42  Wis.  152. 

3.  One  Signed  Writing  Sufficient.  —  St.  Louis, 
etc.,  R.  Co.  v.  Beidler,  45  Ark.  17;  Williams  v. 
Smith,  161  Mass.  248;  Freeland  v.  Ritz,  154 
Mass.  257 ;  Wilkinson  v.  Taylor  Mfg.  Co.,  67 
Miss.  231  ;  Fowler  Elevator  Co.  v.  Cottrell,  38 
Neb.  512;  Thayer  v.  Luce,  22  Ohio  St.  62;  Dar- 
ling v.  Cummings,  92  Va.  521. 

4.  Separate  Writings  Must  Kefer  to  Each  Otrer 
- —  England.  —  Ridgway  v.  Wharton,  6  H.  L. 
Cas.  238 ;  Fitzmaurice  v.  Bayley,  9  H.  L.  Cas. 
78;  Wilkinson  v.  Evans,  12  Jur.  N.  S.  600; 
Page  v.  Morgan,  15  Q.  B.  D.  228;  Taylor  v. 
Smith,  (1893)  2  Q.  B.  65;  Elliott  v.  Dean,  1 
Cab.  &  El.  283;  Pearce  v.  Gardner.  (1897)  1 
Q.  B.  688 ;  Sheers  v.  Thimbleby,  76  L.  T.  N.  S. 
709;  Cave  v.  Hastings,  7  Q.  B.  D.  125;  Boydell 
v.  Drummond,  11  East  142;  Craig  v.  Elliott. 
1 5  L.  R.  Ir.  257;  Dobell  v.  Hutchinson,  3  Ad. 
&-  El.  35s,  30  E.  C.  L.  118;  Potter  v.  Peters,  64 
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The  general  rule  is  that  it  is  not  competent  to  connect  the  several  papers  by 
parol,1  such  evidence  being  admissible  merely  to  identify  one  writing  to  which 
reference  is  made  in  another.2  But  the  rule  is  not  absolute,  and  there  may 
be  cases  in  which  it  would  be  a  violation  of  reason  and  common  sense  to 
ignore  a  reference  which  derives  its  significance  from  parol  proof.  If  there  is 
ground  for  any  doubt  in  the  matter,  the  general  rule  should  be  enforced;  but 
when  there  is  no  ground  for  doubt,  its  enforcement  would'  aid  instead  of 
discouraging  fraud.3 

c.  What  Documents  Amount  to.  —  Any  kind  of  document  or  docu- 
ments, taken  singly  or  together,  may  constitute  the  requited  memorandum, 
if  the  terms  of  the  contract  are  sufficiently  stated  therein.  Thus,  the  statute 
is  satiified  if  the  evidence  of  the  contract  be  found  in  the  acceptance  of  an 
account  by  an  administrator,4  in  account  books,5  in .  an  advertisement  of 
sale,6  in  an  affidavit,7  in  an  agreement  for  a  lease,8  in  an  assignment  of  a 


L,  J.  Ch.  357,  72  L.  T.  N.  S.  624;  Macrory  v. 
Scott,  5  Exch.  907  ;  Peirce  v.  Corf,  L.  R.  9  Q. 
B.  210;  Phillimore  v.  Barry,  1  Campb.  513; 
Studds  v.  Watson,  28  Ch.  D.  305. 

United  States.  —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  (U.  S.)  446;  Duff  v.  Hop- 
kins, 33  Fed.  Rep.  599. 

Alabama.  —  Forst  v.  Leonard,  112  Ala.  296; 
White  v.  Breen,  106  Ala.  159  ;  Carter  v.  Shorter, 
57  Ala.  253;  Lewis  v.  Wells,  50  Ala.  198;  Knox 
v.  King,  36  Ala.  367 ;  Adams  v.  M'Millan,  7 
Port.  (Ala.)  73. 

District  of  Columbia.  —  Repetti  v.  Maisak,  6 
Mackey  (D.  C.)  366. 

Georgia.  — ■  Jackson  v.  Strowger  Automatic 
Telephone  Exch.,  108  Ga.  646. 

Illinois.  —  Wood  v.  Davis,  82  111.  311  ;  Work 
v.  Cowhick,  81  111.  317. 

Indiana.  —  Wilstach  v.  Heyd,  122  Ind.  574; 
Ridgway  v.  Ingram,  50  Ind.  145. 

Maine.  —  Kingsley  v.  Siebrecht,  92  Me.  23  ; 
Freeport  v.  Bristol,  3  Me.  340. 

Maryland.  —  Ordeman  v.  Lawson,  49  Md. 
135- 

Massachusetts.  —  Smith  v.  Colby,  136  Mass. 
S62. 

Mississippi.  —  Fisher  v.  Kuhn,  54  Miss.  480; 
Waul  v.  Kirkman,  27  Miss.  823. 

Missouri.  —  Boeckeler  v.  McGowan,  12  Mo. 
App.  507;  Christensen  v.  Wooley,  41  Mo.  App. 
S3- 

New  Hampshire.  —  Brown  v.  Whipple,  58  N. 
H.  229. 

New  York.  —  Stocker  v.  Partridge,  2  Robt. 
(N.  Y.)  193. 

North  Carolina.  —  Falls  of  Neuse  Mfg.  Co.  v. 
Hendricks,  106  N.  Car.  485;  Mayer  v.  Adrian, 
77  N.  Car.  83. 

South  Carolina.  —  Louisville  Asphalt  Varnish 
Co.  v.  Lorick,  29  S.  Car.  533  ;  Elfe  v.  Gadsden, 
2  Rich.  L.  (S.  Car.)  373. 

Tennessee.  —  Blair  v.  Snodgrass,  1  Sneed 
(Tenn.)  1. 

Virginia.  —  Rahm  v.  Klerner,  99  Va.  1  o ; 
Darling  v.  Cumnung,  92  Va.  521  ;  Hale  v.  Hale, 
90  Va.  728. 

1.  Parol  Evidence  Inadmissible  to  Connect  Writ- 
ings —  England.  —  Johnson  v.  Dodgson,  2  M. 
&  W.  653  ;  Potter  v.  Peters,  64  L.  J.  Ch.  357. 

United  States.  —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  (U.  S.)  446. 

District  of  Columbia.  —  Repetti  v.  Maisak,  6 
Mackey  (D.  C.)  366. 

Ceorgia,  —  Turner  v.  Lorillard  Co.,  100  Ga. 


645  ;  North  v.  Mendel,  73  Ga.  400 ;  Smith  v. 
Jones,  66  Ga.  338. 

Illinois.  —  Wilson  v.  Miller,  42  111.  App.  332. 
Maryland.  —  Moale  v.  Buchanan,  n  Gill  &  J. 
(Md.)  314. 

Massachusetts.  —  Boardman  v.  Spooner,  13 
Allen  (Mass.)  353;  Morton  v.  Dean,  13  Met. 
(Mass.)  385. 

Michigan.  —  New  York  Third  Nat.  Bank  v. 
Steel,  129  Mich.  434. 

Minnesota.  —  Swallow  v.  Strong,  83  Minn. 
87  ;  Tice  v.  Freeman,  30  Minn.  389. 

Nebraska.  —  Fowler  Elevator  Co.  v.  Cottrell, 
38  Neb.  512. 

New  Jersey.  —  Johnson  v.  Buck,  35  N.  J.  L. 
338. 

New  York.  —  Marston  v.  French,  (C.  PI. 
Gen.  T.)  17  N.  Y.  Supp.  509. 

2.  Parol  Evidenca  Admissible  to  Identify  Writ- 
ing Referred  to. — Jackson  v.  Oglander,  13  L. 
T.  N.  S.  936;  Forst  v.  Leonard,  112  Ala.  296; 
Oliver  v.  Alabama  Gold  L.  Ins.  Co.,  82  Ala. 
417;  Robbins  v.  Webb,  68  Ala.  393;  Jenkins  v. 
Harrison,  66  Ala.  345  ;  Wilkinson  v.  Taylor 
Mfg.  Co.,  67  Miss.  231;  Johnson  v.  Buck,  35 
N.  J.  L.  338;  Rnubitschek  v.  Blank,  80  N.  Y. 
478;  Marston  v.  French,  (C.  PI.  Gen.  T.)  17  N. 
Y.  Supp.  509;  Darling  v.  Cumming,  92  Va.  521. 
But  see  Scarritt  v.  St.  John's  M.  E.  Church 
South,  7  Mo.  App.  174.  ' 1 

3.  Exception  to  Eule  as  to  Parol  Evidence.  — 
Beckwith  v.  Talbot,  95  U.  S.  289;  White  v. 
Breen,  106  Ala.  159.  See  also  Dodge  v.  Van 
Lear,  5  Cranch  (C.  C.)  278,  7  Fed.  Cas.  No. 
3,956. 

Wiiere  Implication  of  Connection  Arises  from 
Mere  Inspection,  parol  evidence  may  be  admitted 
to  show  the  connection  of  separate  writings. 
Strouse  v.  Elting,  110  Ala.  132;  Jenkins  v. 
Harrison,  66  Ala.  356. 

Parol  Evidence  Given  Voluntarily  by  the  party 
sought  to  be  charged  is  not  within  the  rule". 
Beckwith  v.  Talbot,  2  Colo.  639. 

4.  Acceptance  of  Account  by  Administrator.  — 
McWhirter  v.  Jackson,  10  Humph.  (Tenn.) 
209. 

5.  Account  Books. —  Calverley  v.  Wirth,  59  111. 
App.  SS3- 

6.  Advertisement  of  Sale.  —  Hobby  v.  Finch, 
Kirby  (Conn.)  14  ;  White  v.  Watkins.  23  Mo. 
423  ;  Kurtz  v.  Cummings,  24  Pa.  St.  35. 

7.  Affidavit.  —  Barkworth  v.  Young,  3  Jur.  N. 
S.  34. 

8.  Agreement  for  Lease.  —  Harrison  v.  Par« 
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successful  bid  at  an  auction  sale,1  in  an  auctioneer's  entry,2  in  an  award  by 
arbitrators,3  in  a  bill  of  exchange,4  in  a  bill  of  goods,5  in  a  bill  of  sale,6  in 
bought  and  sold  notes,7  in  a  broker's  entry,8  in  a  certificate  of  stock,9 
in  a  check,10  in  a  corporation  vote,11  in  a  court  record,13  in  a  deed,13  in  a 


mer,  76  Ala.  157.  See  also  Wade  v.  Newbern, 
77  N.  Car.  460. 

1.  Assignment  of  Bid.  —  Howe  v.  Dewing,  2 
Gray  (Mass.)  476;  Ewing  v.  Stanley,  (Ky. 
1902)  69  S.  W.  Rep.  724. 

2.  Auctioneer's  Entry. —  See  the  title  Auc- 
tions and  Auctioneers,  vol.  3,  p.  507  et  seq., 
and  the  various  state  statutes.  See  also  the 
following  cases  : 

England.  —  Dyas  v.  Stafford,  7  L.  R.  Ir.  590  ; 
Sims  v.  Landray,  (1894)  2  Ch.  318. 

Alabama.  —  Carroll  v.  Powell,  48  Ala.  298  ; 
Hutton  v.  Williams,  35  Ala.  503 ;  Kelly  v. 
Brooks,  25  Ala.  523 

Connecticut.  —  O'Sullivan  v.  Overton,  56 
Conn.  102. 

Georgia.  —  Howell  v.  Shewell,  96  Ga.  454 ; 
Ansley  v.  Green,  82  Ga.  181. 

Iowa.  —  Wingate  v.  Herschauer,  42  Iowa  506. 

Kentucky.  —  McBrayer  v.  Cohen,  92  Ky.  479  ; 
Thomas  v,  Kerr,  3  Bush  (Ky.)  619;  Martin  v. 
M'Fadin,  4  Litt.  (Ky.)  240. 

Maryland.  —  Moore  v.  Taylor,  81  Md.  644; 
Stoddert  v.  Port-  Tobacco  Parish,  2  Gill  &  J. 
(Md.)  227. 

Massachusetts.  —  McGovern  v.  Hern,  153 
Mass.  308;  Riley  v.  Farnsworth,  116  Mass.  223; 
Fessenden  v.  Mussey,  11  Cush.  (Mass.)  127; 
Hawkins  v.  Chace,  19  Pick.  (Mass.)  502. 

Missouri.  —  Briggs  v.  Munchon,  56  Mo.  467; 
Alexander  v.  Moore,  19  Mo.  143. 

New  Hampshire.  —  Rafferty  v.  Lougee,  63  N. 
H.  54;  Sherburne  v.  Shaw,  1  N.  H.  157. 

New  Jersey.  —  Wyckoff  v.  Mickle,  (N.  J. 
1890)  20  Atl.  Rep.  214. 

New  York.- — Mentz  v.  Newwitter,  122  N.  Y. 
491 ;  Hagedorn  v.  Lang,  34  N.  Y.  App.  Div. 
117;  Ithaca  First  Baptist  Church  v.  Bigelow,  16 
Wend.  (N.  Y.)  28;  Hicks  v.  Whitmore,  12 
Wend.  (N.  Y.)  548;  Champlin  v.  Parish,  11 
Paige  (N.  Y.)  405  ;  Goelet  v.  Cowdrey,  1  Duer 
(N.  Y.)  132;  Pinckney  v.  Hagadorn,  1  Duer 
(N.  Y.)  89. 

North  Carolina.  —  Proctor  v.  Finley,  119  N. 
Car.  536. 

South  Carolina.  — ■  Anderson  v.  Chick,  Bailey 
Eq.  (S.  Car.)  118;  Bennett  v.  Carter,  Dudley 
L.  (S.  Car.)  142;  Simmons  v.  Anderson,  7  Rich. 
L.  (S.  Car.)  67;  Cathcart  v.  Keirnaghan,  5 
Strobh.  L.  (S.  Car.)  129. 

Tennessee.  —  Adams  v.  Scales,  1  Baxt. 
(Tenn.)  337. 

Wisconsin.  —  Bamber  v.  Savage,  52  Wis.  no. 

3.  Award.  —  Rice  v.  Rawlings,  Meigs  (Tenn.) 
4*96. 

4.  Bill  of  Exchange.  —  Holmes  v.  Durkee,  1 
Cab.  &  El.  23. 

5.  Bill  of  Goods.  —  Richardson  v.  Porter,  6  B. 
&  C.  437,  13  E.  C.  L.  229;  M'Lean  v.  Nicoll,  7 
Jur.  N.  S.  999 ;  Leather-Cloth  Co.  v.  Hieroni- 
mus,  L.  R.  10  Q.  B.  140;  Hawkins  v.  Chace, 
19  Pick.  (Mass.)  502. 

fi.  Bill  of  Sale.- — Owen  v.  Frink,  24  Cal.  171. 

7.  Bought  and  Sold  Notes.  —  Sievewright  v. 
Archibald,  17  Q-  B.  103,  79  E.  C.  L.  103; 
Thornton  v.  Kempster,  5  Taunt.  786,  1  E.  C.  L. 


265  ;  Goom  v.  Aflalo,  6  B.  &  C.  117,  13  E.  C.  L. 
116;  Bibb  v.  Allen,  149  U.  S.  481;  Greeley- 
Burnham  Grocer  Co.  v.  Capen,  23  Mo.  App. 
301  ;  Bacon  v.  Eccles,  43  Wis.  227. 

Slip  Contracts  issued  in  the  form  prescribed 
by  the  rules  and  regulations  of  the  New  York 
Cotton  Exchange  constitute  bought  and  sold 
notes,  which,  taken  together,  constitute  a  suffi- 
cient memorandum,  in  writing,  of  the  contract 
between  the  brokers  or  their  principal,  and  the 
purchasers  of  the  cotton.  Bibb  v.  Allen,  149 
U.  S.  481. 

8.  Broker's  Entry.  —  Thompson  v.  Gardiner, 
1  C.  P.  D.  777  ;  Smith  v.  Sparrow,  2  C.  &  P. 
544,  12  E.  C.  L.  253,  4  Bing.  84,  13  E.  C.  L. 
351  ;  Grant  v.  Fletcher,  5  B.  &  C.  436;  Heyman 
v.  Neale,  2  Campb.  337  ;  Gale  v.  Wells,  1  C.  & 
P.  388,  11  E.  C.  L.  430;  Sievewright  v.  Archi- 
bald, 17  Q.  B.  103,  79  E.  C.  L.  103;  Butler  v. 
Thomson,  92  U.  S.  412;  Coddington  v.  God- 
dard,  16  Gray  (Mass.)  436;  Heffron  v.  Armsby, 
61  Mich.  505;  Newberry  v.  Wall,  84  N.  Y.  576; 
Spyer  v.  Fisher,  37  N.  Y.  Super.  Ct.  93 ;  Dil- 
worth  v.  Bostwick,  1  Sweeny  (N.  Y.)  581  ;.  Sale 
v.  Darragh,  2  Hilt.  (N.  Y.)  184;  Merritt  v. 
Clason,  12  Johns.  (N.  Y.)  102;  Bacon  v. 
Eccles,  43  Wis.  227. 

9.  Certificate  of  Stock.  —  Meehan  v.  Sharp,  151 
Mass.  564. 

10.  Check. —  Thompson  v.  New  South  Coal  Co., 

135  Ala.  630. 

11.  Corporation  Vote. — Lamkin  v.  Baldwin,  etc., 
Mfg.  Co.,  72  Conn.  57;  McManus  v.  Boston,  171 
Mass.  152;  Tufts  v.  Plymouth  Gold  Min.  Co., 
14  Allen  (Mass.)  407  ;  Chase  v.  Lowell,  7  Gray 
(Mass.)  33,  Johnson  v.  Trinity  Church  Soc,  11 
Allen  (Mass.)  123. 

12.  Court  Record.- —  Huston  v.  Cincinnati,  etc., 
R.  Co.,  21  Ohio  St.  235  ;  Boykin  v.  Smith,  3 
Munf.  (Va.)  102. 

13.  Deed — United  States.  —  Ryan  v.  U.  S., 

136  U.  S.  68. 
Alabama.  —  Griel   v.   Lomax,   89   Ala.   420 ; 

Johnston  v.  Jones,  85  Ala.  286  ;  Jenkins  v.  Har- 
rison, 66  Ala.  345. 

Arkansas.  —  Henderson  v.  Beard,  51  Ark. 
483. 

California.  —  Swain  v.  Burnette,  89  Cal.  564; 
McCauley  v.  Fulton,  44  Cal.  355. 

Connecticut.  —  Foster  v.  Atwater,  42  Conn. 

244. 

Illinois.  —  Kopp  v.  Reiter,  146  111.  437. 
Indiana.  —  Freeland  v.  Charnley,  80  Ind.  132. 
Iozva.  —  Logsdon  v.  Newton,  54  Iowa  448; 
Steel  v.  Fife,  48  Iowa  99  ;  Overman  v.  Kerr,  17 
Iowa  485. 

Kentucky.  —  Thompson  v.  Mason,  4  Bibb 
(Ky.)  195.' 

Massachusetts.  —  Parker  v.  Parker,   1  Gray 
(Mass.)    409;   Merriam  v.   Leonard,   6  Cush. 
(Mass.)  151. 
New  York.  —  ilenry  v.  Root,  33  N.  Y.  526. 
North  Carolina.  —  MaGee  v.  Blankenship,  gs 
N.  Car.  563  ;  Farmer  v.  Willard,  71  N.  Car.  284. 

Pennsylvania.  —  Allen  v.  Allen,  45  Pa.  St. 
468. 
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deposition,1  in  an  indorsement  upon  another  writing,8  in  an  entry  in  a 
municipal  record,3  in  an  entry  in  a  rent  roll,4  in  a  judgment  entry,5  in  let- 
ters,6 in  a  map,7  in  a  note,**  in  an  order  of  court,9  in  an  ordinance  or  reso- 
lution of  a  municipal  body,10  in  pleadings,11  in  a  receipt,18  in  the  report  or 


Tennessee.  —  Espie  v.  Urie,  3  Hayw.  (Tenn.) 
125. 

Utah.  —  Leonard  v.  Woodruff,  23  Utah  494. 

Vermont.  —  Buck  v.  Pickwell,  27  Vt.  151. 

Deed  by  Agent  Not  Duly  Authorized.  —  Where 
an  agent  lawfully  authorized  to  contract  to  sell 
real  estate  has  attempted  to  convey  the  same 
by  deed  under  a  defective  power  of  attorney, 
tlie  deed  will  be  treated  as  the  memorandum  of 
a  contract  for  the  sale  of  the  land.  Hersey  v. 
Lambert,  50  Minn.  373. 

1.  Deposition.  —  Cash  v.  Clark,  61  Mo.  App. 
636. 

2.  Indorsement.  —  Stead  v.  Liddard,  1  Bing. 
196,  8  E.  C.  L.  469;  Shippey  v.  Derrison,  5  Esp. 
190. 

3.  Entry  in  Municipal  Record.  —  Thomas  v. 
Trustees,  3  A.  K.  Marsh.  (Ky.)  298. 

4.  Entry  in  Rent  Roll.  — In  re  Sullivan,  23 
L.  R.  Ir.  255  ;  Charlewood  v.  Bedford,  1  Atk. 

497-  . 

5.  Judgment  Entry.  —  Robinson  v.  Driver,  132 
Ala.  169. 

6.  Letters  —  England.  —  Hussey  v.  Horne- 
Payne,  4  App.  Cas.  311;  Richards  v.  Porter,  6 
B.  &  C.  437,  13  E.  C.  L.  229  ;  M'Lean  v.  Nicoll, 
7  Jur.  N.  S.  999  ;  Sheers  v.  Thimbleby,  76  L.  T. 
N.  S.  709;  Kennedy  v.  Lee,  3  Meriv.  441; 
Smith  v.  Webster,  3  Ch.  D.  49 ;  Matthews  v. 
Baxter,  28  L.  T.  N.  S.  669,  21  W.  R.  741; 
Chinnock  v.  Ely,  4  De  G.  J.  &  S.  638 ;  De  Beil 
v.  Thomson,  3  Beav.  471,  12  CI.  &  F.  45; 
Coles  v.  Trecothick,  9  Ves.  Jr.  250  ;  Smith  v. 
Surman,  9  B.  &  C.  561,  17  E.  C.  L.  443  ;  Buxton 
v.  Rust,  L.  R.  7  Exch.  1  ;  Goodman  v.  Griffiths, 
1  H.  &  N.  574;  Heyworth  v.  Knight,  17  C.  B. 
N.  S.  298,  112  E.  C.  L.  298;  Jordan  v.  Norton, 
4  M.  &  W.  15s  ;  Watts  v.  Ainsworth,  1  H.  &  C. 
83 ;  Archer  v.  Baynes,  5  Exch.  625 ;  Fison  v. 
Kitton,  3  C.  L.  R.  705. 

United  States.  —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  (U.  S.)  446;  Norton  v. 
American  Ring  Co.,  1  Fed.  Rep.  684. 

Alabama.  —  Troy  Fertilizer  Co.  v.  Logan,  96 
Ala.  619. 

Colorado.  —  Little  v.  Dougherty,  11  Colo. 
103  ;  Crystal  Palace  Flouring  Co.  v.  Butterfield, 
15  Colo.  App.  246. 

Connecticut.  —  Case  v.  Worthington,  1  Root 
(Conn.)  172. 

Georgia.  —  Brooks  v.  Miller,  103  Ga.  712; 
Pitcher  v.  Lowe,  95  Ga.  423  ;  Georgia  Refining 
Co.  v.  Augusta  Oil  Co.,  74  Ga.  497 ;  Foster  v. 
Leeper,  29  Ga.  294. 

Illinois.  —  Orne  v.  Cook,  31  111.  238. 

Kentucky.  —  Smith  v.  Theobald,  86  Ky.  141. 

Maine.  —  Jenness  v.  Mount  Hope  Iron  Co., 
53  Me.  20;  Tuttle  v.  Swett,  31  Me.  555. 

Massachusetts.  —  Ashcroft  v.  Butterworth, 
136  Mass.  511;  Waterman  v.  Meigs,  4  Cush. 
(Mass.)  497. 

Michigan.  —  Delaware,  etc..  Canal  Co.  v.  Rob- 
erts, 72  Mich.  49 ;  Francis  v.  Barry,  69  Mich. 
311  ;  Sheley  v.  Whitman,  67  Mich.  397. 

Minnesota.  —  Taylor  v.  Allen,  40  Minn.  433  ; 
Sanborn  v.  Nockin,  20  Minn.  178. 


Mississippi.  —  Everman  v.  Herndon,  (Miss. 
1892)  11  So.  Rep.  652. 

Nebraska.  —  Kenney  v.  Hews,  26  Neb.  213; 
Vindquest  v.  Perky,  16  Neb.  284. 

New  Hampshire.  —  Abbott  v.  Shepard,  48  N. 
H.  14. 

Neiv  York.  —  Ward  v.  Hasbrouck,  169  N.  Y. 
407;  Cooley  v.  Lobdell,  153  N.  Y.  596,  affirming 
82  Hun  (N.  Y.)  98;  Peck  v.  Vandemark,  99 
N.  Y.  29 ;  Thompson  v.  Menck,  4  Abb.  App. 
Dec.  (N.  Y.)  400;  Ullman  v.  Meyer,  (U.  S. 
Cir.  Ct.)  10  Abb.  N.  Cas.  (N.  Y.)  281. 

Pennsylvania.  —  Eilbert  v.  Finkbeiner,  68  Pa. 
St.  243. 

South  Carolina.  —  Neufville  v.  Stuart,  1  Hill 
Eq.  (S.  Car.)  159. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Settegast,  79 
Tex.  256 ;  Patton  v.  Rucker,  29  Tex.  402 ; 
Kearby  v.  Hopkins.  14  Tex.  Civ.  App.  166. 

7.  Map.  —  Heyden  v.  M'llvain,  4  Bibb  (Ky.) 
57- 

8.  Note.  —  Reynolds  v.  Kirk,  105  Ala.  446; 
Little  v.  Pearson,  7  Pick.  (Mass.)  301. 

9.  Order  of  Court. —  Howard  v.  Howard,  96 
Ky.  445- 

10.  Ordinance  or  Resolution  of  Municipal  Body. 

—  Greenville  v.  Greenville  Water  Works  Co., 
125  Ala.  625;  District  of  Columbia  v.  Johnson, 
1  JMackey  (D.  C.)  51  ;  Over  v.  Greenfield,  107 
Ind.  231  ;  Grimes  v.  Hamilton  County,  37  Iowa 
290;  Chase  v.  Lowell,  7  Gray  (Mass.)  33; 
Curtis  v.  Portsmouth,  67  N.  H.  50$  ;  Sanger  v. 
Merritt,  120  N.  Y.  109;  Argus  Co.  v.  Albany, 
55  N.  Y.  495 ;  Wade  v.  Newbern,  77  N.  Car. 
460;  Marden  v.  Champlin,  17  R.  I.  423;  Gum- 
mer  v.  Omro,  45  Wis.  384. 

11.  Pleadings,  —  Symondson  v.  Tweed,  Prec. 
Ch.  374 ;  Gunter  v.  Halsey,  Ambl.  586 ;  Croy- 
ston  v.  Banes,  Prec.  Ch.  208  ;  Cooth  v.  Jackson, 
6  Ves.  Jr.  17;  Willis  v.  Evans,  2  Ball.  &  B. 
228;  Gaskarth  v.  Lowther,  12  Ves.  Jr.  107; 
Jackson  v.  Oglander,  13  L.  T.  N.  S.  936; 
Adams  v.  M'Millan,  7  Port.  (Ala.)  73  ;  Jones  v. 
Lloyd,  117  111.  597;  Walker  v.  Walker,  (Ky. 
J90o)  55  S.  W.  Rep.  726 ;  Winn  v.  Albert,  2 
Md.  Ch.  169  ;  Taylor  v.  Allen,  40  Minn.  433  ; 
Gough  v.  Williamson,  62  N.  J.  Eq.  526  ;  Woods 
v.  Dille,  11  Ohio  455;  Swartz  v.  Steel,  4 
Ohio  Cir.  Dec.  321  ;  Leonard  v.  Woodruff, 
23  Utah  494;  Brandeis  v.  Neustadtl,  13  Wis. 
142. 

12.  Receipt—  United  States.  —  Clark  v.  Burn- 
ham,  2  Story  (U.  S.)  1,  5  Fed.  Cas.  No.  2,816. 

Arkansas.  —  Littell  v.  Jones,  56  Ark.  139. 

Colorado.  —  Ross  v.  Purse,  17  Colo.  24; 
Eppich  v.  Clifford,  6  Colo.  493. 

Florida.  —  Eckman  v.  Brash,  20  Fla.  763. 

Indiana.  —  Patterson  v.  Underwood,  29  Ind. 
607 ;  Barickman  v.  Kuykendall,  6  Blackf.  (Ind.) 
21. 

Kentucky.  —  Tyler  v.  Onzts,  93  Ky.  331; 
Jones  v.  Tye,  93  Ky.  390 ;  Miller  v.  Antle,  2 
Bush  (Ky.)  407 ;  Ellis  v.  Deadman,  4  Bibb 
(Ky.)  466;  Voorheis  v.  Eiting,  (Ky.  1893)  22 
S.  W.  Rep.  80;  Wortham  v.  Stith,  (Ky.  1902) 
66  S.  W.  Rep.  390. 
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entry  of  a  judicial  sale,1  in  a  sheriff's  certificate  of  sale,2  in  a  sheriff's  deed,3 
in  a  sheriff's  return  or  memorandum  of  sale,4  in  telegrams,3  in  a  title  bond,6 
or  in  a  will.1, 

3.  Time  of  Execution.  —  The  memorandum  may  be  executed  at  any  time 
subsequent  to  the  formation  of  the  contract  and  before  action  brought,8 
especially  if  antedated  to  the  time  the  agreement  was  actually  made,  in  which 
case  it  relates  back  to  and  becomes  part  of  the  contract.9  Thus,  letters  from 
one  of  the  parties  to  the  other,10  or  any  other  foim  of  written  acknowledgment 
or  ratification  11  of  a  previous  parol  agreement,  will  be  sufficient,  though  written 
long  subsequent  to  such  agreement.'2  The  rule  is  applicable  where  the  con- 
tract is  made  by  a  general  agent,  and  the  subsequent  memorandum  is  signed 


Michigan.  —  Gault  v.  Stormont,  51  Mich. 
636. 

Mississippi.  —  Fisher  v.  Kuhn,  54  Miss.  480; 
Holmes  v.  Evans,  48  Miss.  247 ;  McGuire  v. 
Stevens,  42  Miss.  724. 

Missouri.  —  Crumley  v.  Webb,  48  Mo.  562. 

Nebraska.  —  Gardels  v.  Kloke,  36  Neb.  493. 

New  Jersey.  —  Lipincott  v.  Bridgewater,  55 
N.  J.  Eq.  208. 

New  York.  —  Westervelt  v.  Matheson,  Hoffm. 
(N.  Y.)  37. 

North  Carolina.  —  Murdock  v.  Anderson,  4 
Jones  Eq.  "(57  N.  Car.)  77. 

Oklahoma.  —  Fox  v.  Easter,  10  Okla.  527. 

Pennsylvania.  —  Mason  v.  Ammon,  117  Pa. 
St.  127. 

Texas.  —  Fulton  v.  Robinson,  55  Tex.  401. 

1.  Report  or  Entry  of  Judicial  Sale.  —  Linn 
Boyd  Tobacco  Warehouse  Co.  v.  Terrell,  13 
Bush  (Ky.)  463  ;  Bicknell  v  Byrnes,  (N.  Y. 
Super.  Ct.  Spec.  T.)  23  How.  Pr.  (N.  Y.)  486; 
Willets  v.  Van  Alst,  (N.  Y.  Super.  Ct.)  26  How. 
Pr.  (N.  Y.)  325  ;  Hegeman  v.  Johnson,  35  Barb. 
(N.  Y.)  200;  Wolfe  v.  Sharp,  10  Rich.  L.  (S. 
Car.)  60;  Dawson  v.  Miller,  20  Tex.  171. 

2  Sheriff's  Certificate  of  Sale.  —  See  the  title 
Sheriffs'  Sales,  vol.  25,  p.  774.  See  also  El- 
ston  v.  Castor,  101  Ind.  426. 

3.  Sheriffs  Deed. —  Hanson  v.  Barnes,  3  Gill 
&  J.  (Md.)  359- 

4.  Sheriff's  Return  or  Memorandum  of  Sale.  — 
See  the  title  Sheriffs'  Sales,  vol.  25,  p.  774. 
See  also  Sanborn  v.  Chamberlin,  101  Mass. 
409;  Endicott  v.  Penny,  14  Smed.  &  M.  (Miss.) 
144;  Stewart  v.  Garvin,  31  Mo.  36;  Stearms 
v.  Edson,  63  Vt.  259. 

5.  Telegrams.  —  Godwin  v.  Francis,  L.  R.  5 
C  P.  295;  McBlain  v.  Cross,  25  L.  T.  N.  S. 
804;  Brewer  v.  Horst,  etc.,  Co.,  127  Cal.  643; 
Elbert  v.  Los  Angeles  Gas  Co.,  97  Cal.  244; 
Breckinridge  v.  Crocker,  78  Cal.  529 ;  Little  v. 
Dougherty,  11  Colo.  103;  Crystal  Palace  Flour- 
ing Co.  v.  Butterfield,  15  Colo.  App.  246  ;  Gaines 
v.  McAdam,  79  111.  App.  201  ;  Watt  v.  Wiscon- 
sin Cranberry  Co.,  63  Iowa  730 ;  Smith  v. 
Easton  54  Md.  138;  McElroy  v.  Buck,  35  Mich. 
434;  Everman  v.  Herndon.  (Miss.  1892)  11  So. 
Rep.  652 ;  Whaley  v.  Hinchman.  22  Mo.  App. 
483  ;  Trevor  v.  Wood,  36  N.  Y.  307  ;  Dunning 
V.  Roberts.  35  Barb.  (N.  Y.)  463. 

6.  Title  Bond,  —  Neal  v.  Cox,  Peck  (Tenn.) 
443. 

7.  Will.  —  In  re  Hoyle,  (1893)  1  Ch.  84; 
Whiton  v.  Whiton,  179  111.  32;  American  Bible 
Soc.  v.  American  Tract  Soc,  62  N.  J.  Eq.  219 ; 
Moyer's  Appeal,  105  Pa.  St.  432;  Johnson  v. 
McCue,  34  Pa.  St.  180. 
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8.  Memorandum  May  Be  Executed  Any  Time 
Before  Action  Brought  —  England.  —  Bill  v. 
Bament,  9  M.  &  W.  36  ;  Lucas  v.  Dixon,  22  Q. 

B.  D.  357  ;  Bradford  v.  Roulston,  8  Ir.  Ch.  468. 
Illinois.  —  Gaines  v.  McAdam,  79   111.  App. 

201  ;  Ingraham  v.  Strong,  41  111.  App.  46. 

Maryland.  —  Winn  v.  Albert,  2  Md.  Ch.  169. 

Massachusetts.  —  White  v.  Dahlquist  Mfg. 
Co.,  179  Mass.  427;  Mann  v.  Bishop,  136  Mass. 
495:  Whitwell  v.  Wyer,  11  Mass.  6. 

Missouri.  —  Cash  v.  Clark,  61  Mo.  App.  636; 
Heideman  v.  Wolfstein,  12  Mo.  App.  366. 

Nebraska.  —  Sheehy  v.  Fulton,  38  Neb.  691. 

New  York.  —  Ward  v.  Hasbrouck,  44  N.  Y. 
App.  Div.  32 ;  Napier  v.  French,  40  N..  Y. 
Super.  Ct.  122;  Webster  v.  Zielly,  52  Barb.  (N. 
Y.)  482 ;  Kittel  v.  Stueve,  (C.  PI.  Gen.  T.)  10 
Misc.  (N.  Y.)  696. 

Ohio.  —  Thayer  v.  Luce,  22  Ohio  St.  62. 

Pennsylvania. —  Paul  v.  Stackhouse,  38  Pa. 
St.  302. 

South  Dakota.  - —  Townsend  v.  Kennedy,  6  S. 

Dak.  47. 

Tennessee.  —  Hudson  v.  King,  2  Heisk 
(Tenn.)  560;  Macon  v.  Sheppard,  2  Humph. 
(Tenn.)  335. 

Wyoming.  —  North  Platte  Milling,  etc.,  Co. 
v.  Price,  4  Wyo.  293. 

9.  Memorandum  May  Be  Antedated  to  Time  of 
Agreement.  -  Phillips  v.  Ocmulgee  Mills,  55 
Ga.  633 ;  MaGee  v.  Blankenship,  95  N.  Car. 
563. 

The  Presumption  at  Common  Law,  in  the  ab- 

,  sence  of  evidence  to  the  contrary,  is  that  the 
memorandum  was  executed  and  delivered  on  the 
day  on  which  it  bears  date.  Williams  v.  Woods, 
16  Md.  220. 

10.  Letters. — Dunlap  v.  Hopkins,  (C.  C.  A.) 
95  Fed.  Rep.  231  ;  Pitcher  v.  Lowe.  95  Ga.  423  : 
Williams  v.  Bacon,  2  Gray  (Mass.)  387;  Voul- 
laire  v.  Wise,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  659. 

Letter  May  Suffice  Though  Repudiating  Sale. 

Martin  v.  Haubner,  26  Can.  Sup.  Ct.  ts?: 
Bailey  v.  Sweeting,  9  C.  B.  N.  S.  843,  99  E.  C 
L.  843. 

11.  Acknowledgment  or  Ratification  of  Prevf1"' 
Agreement.  —  Gibson  v.  Holland,  L.  R.  1  C.  F. 
1  ;  Bailey  v.  Sweeting,  o  C.  B.  N.  S.  843,  00  F. 

C.  L.  843  ;  Murphy  v.  Helmrich,  66  Cal.  69  ; 
Gale  v.  Nixon,  6  Cow.  (N.  Y.)  448:  Kabn  v. 
Brown,  t  Hun  (N.  Y.)  244;  Webster  v.  ZirUr. 
52  Barb.  (N.  Y.)  482:  Fisk  v.  Henarie,  13  Ore- 
gon 156;  Dumn  v.  Rothermel,  112  Pa.  St.  272; 
Ide  v.  Stanton.  15  Vt.  685. 

1  %  Lette  re  Written  Several  Years  After  Contract. 
v.  Butler,  167  Mass.  426. 
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by  him  during  the  existence  of  his  agency;1  but  where  the  agent  is  an 
auctioneer3  or  a  sheriff,3  the  memorandum  must  be  made  immediately  upon 
the  completion  of  the  sale.  It  is  no  objection  to  its  sufficiency  that  the 
memorandum  was  made  after  a  breach  of  the  contract,4  or  after  the  destruction 
of  the  thing  sold,5  but  an  oral  contract  to  convey  land  cannot  be  validated  by 
a  written  offer  to  perform  after  the  time  for  performance  has  passed,6  nor  can 
a  lessor  be  bound  by  a  letter  written  by  him  after  he  has  parted  with  title  to 
the  property.7  And  it  has  been  held  that  the  terms  of  an  antenuptial  contract 
cannot  be  evidenced  by  a  writing  made  after  marriage.** 

4.  Delivery.  —  A  memorandum,  when  executed  by  the  party  to  be  bound, 
must  be  delivered  to  and  accepted  by  the  other  party  to  the  contract.9 
Actual  delivery  is  not  necessary.  It  must  only  appear  that  what  was  done  was 
intended  by  the  parties  as  a  delivery.10  And  if  it  appear  that  no  delivery  was 
contemplated,  none  is  necessary. 11 

Undelivered  Deed.  —  The  authorities  do  not  agree  as  to  the  operation  of  an 
undelivered  deed,  some  declaring  such  an  instrument  to  be  insufficient  as  a 
memorandum  under  the  statute,12  and  others  holding  to  the  contrary,  provided 
the  deed  contain  the  terms  of  the  agreement.13  But  an  undelivered  deed  may 
be  read  in  connection  with  other  documents  to  supply  the  description  of 
the  property.14 

Letter  to  Third  Person.  —  An  apparent  exception  to  the  general  rule  as  to 


1.  Rule  Applicable  to  Contract  by  Agent.  — 
White  v.  Dahlquist  Mfg.  Co.,  179  Mass.  427. 

Rule  Inapplicable  Where  Principal  Has  Refused 
to  Ratify  Sale.  —  Reed  v.  Latham,  40  Conn.  452 ; 
Williams  v.  Woods,  16  Md.  220;  Elliot  v.  Bar- 
rett, 144  Mass.  256. 

2.  Auctioneer's  Memorandum.  —  See  the  title 
Auctions  and  Auctioneers,  vol.  3,  p.  511. 
And  see  also  the  following  cases :  Dyas  v. 
Stafford,  7  L.  R.  Ir.  590 ;  Fessenden  v.  Mussey, 
11  Cush.  (Mass.)  127;  Alexander  v.  Moore,  19 
Mo.  143;  Heideman  v.  Wolf  stein,  12  Mo.  App. 
366;  Goelet  v.  Cowdrey,  1  Duer  (N.  Y.)  132; 
Hicks  v.  Whitmore,  12  Wend.  (N.  Y.)  548; 
Gwathney  v.  Cason,  74  N.  Car.  5  ;  Bamber  v. 
Savage,  52  Wis.  110. 

In  White  v.  Dahlquist  Mfg.  Co.,  179  Mass. 
427,  it  was  said  that  an  auctioneer  is  primarily 
the  agent  of  the  seller,  and  as  to  him  his  au- 
thority is  generally  more  extensive  and  may 
cover  a  time  both  before  and  after  the  sale. 
Until  such  authority  is  revoked,  the  auctioneer 
may  properly  bind  the  seller  by  a  memorandum 
signed  within  a  reasonable  time. 

3.  Sheriff's  Memorandum.  ■ —  Simpson  v.  Pet- 
tus,  7  Ala.  4S3  ;  Gossard  v.  Ferguson,  54  Ind. 
519;  Ruckle  v.  Barbour,  48  Ind.  274;  Hadden 
v.  Johnson,  7  Ind.  394 ;  Hunt  v.  Gregg,  8 
Blackf.  (Ind.)  105.  But  compare  Remington 
v.  Linthicum,  14  Pet.  (U.  S.)  84.  See  also  the 
title  Sheriffs'  Sales,  vol.  25,  p.  77  et  seq. 

4.  Memorandum  Made  After  Breach  of  Contract. 
—  Bird  v.  Munroe,  66  Me.  337.  Compare  Wil- 
kinson v.  Heavenrich,  58  Mich.  574. 

5.  Memorandum  Made  After  Destruction  of 
Thing  Sold.  —  Phillips  v.  Ocmulgee  Mills,  55 
Ga.  633. 

6.  Memorandum  Made  After  Time  to  Perform 
Has  Passed.  —  Koch  v.  Williams,  82  Wis.  186. 

7.  Memorandum  Made  After  Lessor  Has  Parted 
with  Title.  —  Emery  v.  Boston  Terminal  Co., 
178  Mass.  172. 

8.  Memorandum  Made  After  Marriage.  —  Mc- 
Annulty  v.  McAnnulty,  120  111.  26. 


9.  Memorandum  Must  Be  Delivered  and  Accepted 

—  Steel  v.  Fife,  48  Iowa  99 ;  Newburger  v. 
Adams,  92  Ky.  26;  Callanan  v.  Chapin,  158 
Mass.  113;  Dickinson  v.  Wright,  56  Mich.  42; 
Comer  v.  Baldwin,  16  Minn.  172;  Montauk 
Assoc.  v.  Daly,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  558,  affirmed  62  N.  Y.  App.  Div.  101, 
171  N.  Y.  659;  Grant  v.  Levan,  4  Pa.  St.  393. 
See  also  McBrayer  v.  Cohen,  92  Ky.  479 ; 
Drury  v.  Young,  58  Md.  546 ;  Thompson  v. 
Mylne,  6  La.  Ann.  80;  Myrick  v.  Segar,  102 
Iowa  749. 

Written  Acceptance  of  Proposal  in  Undelivered 
Memorandum  Sufficient. —  Argus  Co.  v.  Albany, 
55  N.  Y.  495. 

10.  Actual  Delivery  Not  Necessary.  —  Sanborn 
v.  Sanborn,  7  Gray  (Mass.)  142;  Witman  v. 
Reading,  191  Pa.  St.  134. 

11.  When  Delivery  Not  Intended.  —  Johnson  v. 
McCue,  34  Pa.  St.  180. 

12.  Undelivered  Deed  Insufficient.  —  Henderson 
v.  Beard,  51  Ark.  483;  Freeland  v.  Charnley, 

80  Ind.  132;  Logsdon  v.  Newton,  54  Iowa  448; 
Steel  v.  Fife,  48  Iowa  99 ;  Overmann  v.  Kerr, 
17  Iowa  485  ;  Day  v.  Lacasse,  85  Me.  242;  Par- 
ker v.  Parker,  1  Gray  (Mass.)  409;  Merriam  v. 
Leonard,  6  Cush.  (Mass.)  151  ;  Ducett  v.  Wolf, 

81  Mich.  311;  Johnson  v.  Brook,  31  Miss.  17; 
Soward  v.  Moss,  59  Neb.  71,  reversing  58  Neb. 
119;  Wier  v.  Batdorf,  24  Neb.  83;  Cagger  v. 
Lansing,  43  N.  Y.  550;  Allebach  v.  Godshalk, 
116  Pa.  St.  329. 

13.  Undelivered  Deed  Sufficient.  —  Griel  v. 
Lomax,  89  Ala.  420 ;  Swain  v.  Burnette,  89 
Cal.  564;  Kopp  v.  Reiter,  146  111.  437;  Thayer 
v.  Luce,  22  Ohio  St.  62  ;  Cooper  v.  Thomason, 
30  Oregon  161  ;  Bowles  v.  Woodson,  6  Gratt. 
(Va.)  78;  Parrill  v.  McKinley,  9  Gratt.  (Va.) 
1  ;  Popp  v.  Swanke,  68  Wis.  364 ;  Campbell  v. 
Thomas,  42  Wis.  437.  Compare  Thomas  v. 
Sowards,  25  Wis.  631. 

14.  Undelivered  Deed  May  Supply  Description  of 
Property.  —  Ryan  v.  U.  S.,  136  U.  S.  68; 
Leonard  v.  Woodruff,  23  Utah  494. 
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delivery  is  found  in  the  case  of  letters,  which  are  held  to  satisfy  the  statute, 
no  matter  to  whom  they  may  be  addressed  and  delivered.1 

5.  Manner  of  Execution  —  a.  Signature  —  (i)  Necessity.  —  All  the  stat- 
utes require  the  memorandum  to  be  signed  or  subscribed,  either  by  the  party 
to  be  charged,  or  by  the  party  by  whom  the  sale  is  to  be  made,  or  by  a  duly 
authorized  agent  of  such  party.3  An  unsigned  memorandum,  therefore,  is 
insufficient,3  unless  it  has  been  so  acted  upon  as  to  make  it  binding.4 

(2)  Sufficiency  —  (a)  Place  of  Signature. — When  the  statute  requires  the 
memorandum  to  be  "  signed,"  it  is  immaterial  in  what  part  of  the  instrument 
the  name  of  the  party  appears,  whether  at  the  top,  in  the  middle,  or  at  the 
bottom  thereof,5  if  applicable  to  the  whole  substance  of  the  agreement,6  and 
written  by  the  party  or  by  his  authority  with  the  intention  of  thereby  exe- 
cuting the  same  as  a  binding  obligation.7    A  printed  name  upon  a  paper 


1.  Letter  Addressed  to  Third  Person — Eng- 
land. —  Hartley  v.  Wilkinson,  1  Ridg.  L.  &  S. 
357 ;  Seagood  v.  Neale,  1  Stra.  426  ;  Gibson  v. 
Holland,  L.  R.  1  C.  P.  1  ;  Field  v.  Boland,  1 
Dr.  &  Wal.  37.  See  also  Goodwin  v.  Fielding, 
4  De  G.  M.  &  G.  90 ;  Shrewsbury  v.  Shrews- 
bury, 18  Jur.  397. 

California.  —  Moss  v.  Atkinson,  44  Cal.  3. 

Illinois.  —  Spangler  v.  Danforth,  65  111.  152. 

Iowa.  - —  Warfield  v.  Wisconsin  Cranberry 
Co.,  63  Iowa  312.  Compare  Steel  v.  Fife,  48 
Iowa  99. 

Kansas.  —  Potter  v.  Northrup  Banking  Co., 
59  Kan.  455 ;  Miller  v.  Kansas  City,  etc.,  R. 
Co.,  58  Kan.  189;  Hollis  v.  Burgess,  37  Kan. 
487.     Compare  Brant  1.  Johnson,  46  Kan.  389. 

Kentucky.  —  Kleeman  v.  Collins,  9  Bush. 
(Ky.)  460. 

Missouri.  —  Moore  v.  Mountcastle,  61  Mo. 
424 ;  Cunningham  v.  Williams,  43  Mo.  App. 
629. 

New  York.  —  Peabody  v.  Speyers,  56  N.  Y. 
230  ;  Ward  v.  Hasbrouck,  44  N.  Y.  App.  Div. 
32 ;  Barnett  v.  McCrea,  (Supm.  Ct.  Gen.  T.) 
27  N.  Y.  Supp.  820. 

South  Carolina.  —  See  Davis  v.  Moore,  9 
Rich.  L.  (S.  Car.)  215. 

Tennessee.  —  Lee  v.  Cherry,  85  Tenn.  707. 

Wisconsin.  —  Singleton  v.  Hill,  91  Wis.  51. 

2.  See  the  statutes  of  England  and  the  dif- 
ferent states  of  the  Union.  And  see  Mutual 
Ben.  L.  Ins.  Co.  v.  Brown,  30  N.  J.  Eq.  193, 
and  notes. 

3.  Unsigned  Memorandum  Insufficient.  —  Krohn 
v.  Bantz,  68  Ind.  277  ;  Henry  v.  Colby,  3  Brews. 
(Pa.)  171. 

Unsigned  Lease  Insufficient.  —  Hammond  v. 
Winchester,  82  Ala.  470. 

4.  When  Unsigned  Memorandum  Binding.  — 
Brogden  v.  Metropolitan  R.  Co.,  2  App.  Cas. 
666;  Barker  v.  Allan,  5  H.  &  N.  61,  6  Jur.  N. 
S.  23 ;  Liverpool  Borough  Bank  v.  Eccles,  4 
H.  &  N.  139. 

5.  "  Signature  "  May  Be  in  Any  Part  of  Instru- 
ment —  England.  —  Durrell  v.  Evans,  1  H.  & 
C.  174. 

United  States.  —  Barry  v.  Coombe,  1  Pet. 
(U.  S.)  640. 

Alabama.  —  Adams  v.  M'Millan,  7  Port. 
(Ala.)  73. 

Illinois.  —  McConnell    v.    Brillhart,    17  111. 

354- 

Indiana.  —  McMillen  v.  Terrell,  23  Ind.  163; 
McMillen  v.  Smith,  23  Ind.  168. 


Iowa.  —  Wise  v.  Ray,  3  Greene  (Iowa)  430. 

Massachusetts.  —  New  England  Dressed 
Meat,  etc.,  Co.  v.  Standard  Worsted  Co.,  165 
Mass.  328;  Hawkins  v.  Chace,  19  Pick.  (Mass.) 
502;  Penniman  v.  Hartshorn,  13  Mass.  87. 

New  Jersey.  —  Smith  v.  Howell,  11  N.J.  Eq. 
349. 

New  York.  —  Clason  v.  Bailey,  14  Johns.  (N. 
Y.)  484,  affirming  12  Johns.  (N.  Y.)  102; 
M'Comb  v.  Wright,  4  Johns.  Ch.  (N.  Y.)  659. 

North  Carolina.  —  Proctor  v.  Finley,  119  N. 
Car.  536. 

Washington.  —  Tingley  v.  Bellingham  Bay 
Boom  Co.,  5  Wash.  644. 

Name  of  Lessee  in  First  Clause  of  Lease  Suffi- 
cient. —  Traylor  v.  Cabanne,  8  Mo.  App.  131. 

Signature  Across  Face  of  Instrument  Sufficient. 

—  California  Canneries  Co.  v.  Scatena,  117 
Cal.  447. 

"  I,  A.  B.,  Agree  to  Sell "  Sufficient.  —  Knight  v. 

Crockford,  1  Esp.  189. 

Writing  by  Party  Referring  to  Himself  in  Third 
Person  Sufficient.  —  Bleakley  v.  Smith,  11  Sim. 
150;  Propert  v.  Parker,  1  Russ.  &  M.  625.  See 
also  Morison  v.  Tumour,  18  Ves.  Jr.  175. 

6.  Signature  Must  Be  Applicable  to  Whole 
Writing. —  Caton  v.  Caton,  L.  R.  2  H.  L.  127; 
Wise  v.  Ray,  3  Greene  (Iowa)  430;  Higdon  v. 
Thomas,  1  Har.  &  G.  (Md.)  139. 

7.  Name  Must  Be  Written  with  Intent  to  Sign. 

—  Hussey  v.  Horne-Payne,  4  App.  Cas.  311; 
Ogilvie  v.  Foljambe,  3  Meriv.  53 ;  Caton  v. 
Caton,  L.  R.  2  H.  L.  127;  Hulbert  v.  Turner, 
4  Scott  N.  R.  486,  3  M.  &  G.  743,  42  E.  C.  L. 
388,  1  C.  &  M.  351,  41  E.  C.  L.  194;  Stokes  v. 
Moore,  1  Cox  Ch.  219;  California  Canneries  Co. 
v.  Scatena,  117  Cal.  447;  Cossitt  v.  Hobbs,  56 
111.  231;  McConnell  v.  Brillhart,  17  111.  354; 
McMillen  v.  Terrell,  23  Ind.  163  ;  McMillen  v. 
Smith,  23  Ind.  168;  Guthrie  v.  Anderson,  49 
Kan.  416;  Guthrie  v.  Anderson,  47  Kan.  383; 
McElroy  v.  Seery,  61  Md.  389;  Hazard  v.  Day, 
14  Allen  (Mass.)  487;  Coddington  v.  Goddard, 
16  Gray  (Mass.)  436 ;  Hawkins  v.  Chace,  19 
Pick.  (Mass.)  302 ;  Evans  v.  Ashley,  8  Mo. 
177;  Anderson  v.  Harold,  10  Ohio  399;  Ander- 
son v.  Wallace  Lumber,  etc.,  Co.,  30  Wash.  147. 

Signature  "Alio  Intuitu"  Held  Sufficient. — 
Jones  v.  Victoria  Graving  Dock  Co.,  2  Q.  B.  D. 
314.  See  also  Eley  v.  Positive  Government  Se- 
curity L.  Assur.  Co.,  1  Ex.  D.  20,  88. 

Signing  Blank  Paper.  —  The  affixing  of  the 
hand  and  seal  to  a  piece  of  blank  paper  is  not  a 
sufficient  note  in  writing  within  the  statute. 
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which  is  delivered  under  circumstances  showing  an  intention  to  regard  the 
printed  name  as  the  person's  own,  will  suffice,1  as  will  an  entry  in  a  book 
containing  the  owner's  name  at  the  top  of  the  page.2  An  alteration  indorsed 
upon  a  written  contract  by  one  of  the  parties  thereto  is  such  a  signing  as  will 
bind  him.3  But  when  the  statute  requires  that  the  memorandum  be  "  sub- 
scribed," the  signing  must  be  a  literal  one  at  the  end  of  the  instrument.4  It 
is  not  necessary  that  the  signature  should  be  a  part  of  the  agreement  itself. 
It  is  sufficient  if  it  be  indorsed  upon  it  as  a  notification  of  the  assent  of  the 
party,5  or  if  it  be  written  in  a  letter  or  memorandum  which  refers  to  the 
agreement.6  The  statute  does  not  require  that  both  parties  shall  sign  one 
paper  containing  the  contract.  The  subscription  may  be  upon  separate 
papers,7  as  where  counterpart  memoranda  are  made  and  signed  by  the  respec- 
tive parties,**  or  where  an  offer  in  writing  is  followed  by  a  written  acceptance 
of  the  same.9 

(b)  Manner  of  Signature.  —  Provided  the  intention  to  sign  be  present,  the 
signature  may  be  made  by  the  use  of  initials,10  by  a  mark,11  by  holding  the 


And  to  allow  the  subsequent  filling  up  of  the 
deed  by  a  third  person  to  have  relation  back  to 
the  sealing  and  delivery  of  the  blank  paper,  in 
consequence  of  some  parol  agreement  of  the 
parties,  is  against  the  spirit  of  the  statute. 
Jackson  v.  Titus,  2  Johns.' (N.  Y.)  430. 

Signature  of  Witness  Binds  Him.  —  Welford  v. 
Beazely,  3  Atk.  503.  Compare  Gosbell  v. 
Archer,  4  N.  &  M.  485,  30  E.  C.  L.  390,  2  Ad. 
&  El.  500,  29  E.  C.  L.  159. 

1.  When  Printed  Name  Sufficient.  —  Tourret 
v.  Cripps,  48  L.  J.  Ch.  567,  27  W.  R.  706; 
Saunderson  v.  Jackson,  2  B.  &  P.  238,  3  Esp. 
180;  Schneider  v.  Norris,  2  M.  &  S.  286; 
Hucklesby  v.  Hook,  82  L.  T.  N.  S.  117;  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.) 
446 ;  Drury  v.  Young,  58  Md.  546. 

Name  of  Broker  Printed  on  Sale  Note  Insuffi- 
cient. —  Zachrisson  v.  Poppe,  3  Bosw.  (N.  Y.) 
171. 

2.  Entry  in  Book  Sufficient.  —  Sari  v.  Bour- 
dillon,  1  C.  B.  N.  S.  188,  87  E.  C.  L.  188;  John- 
son v.  Dodgson,  2  M.  &  W.  653  ;  Jacob  v.  Kirk, 
2  M.  &  Rob.  221.  Compare  Barry  v.  Law,  89 
Fed.  Rep.  582. 

Name  on  Cover  of  Book  Sufficient.  —  Jones  v. 
Joyner,  82  L.  T.  N.  S.  768. 
Vendee  Not  Bound  by  Entry  in  Vendor's  Book. 

—  Bailey  v.  Ogden,  3  Johns.  (N.  Y.)  399. 
Entry  in  Sheriffs  Private  Sale-book  Insufficient. 

—  Ruckle  v.  Barbour,  48  fnd.  274. 

3.  Alteration  of  Writing  Sufficient.  —  Bluck  v. 
Gompertz,  7  Exch.  862.  Compare  Hawkins  v. 
Holmes,  1  P.  Wms.  770. 

4.  "  Subscription  "  Must  Be  at  End  of  Instru- 
ment. —  Coon  v.  Rigden,  4  Colo.  275  ;  James  v. 
Patten,  6  N.  Y.  9,  reversing  8  Barb.  (N.  Y.) 
344;  Hutchison  v.  Walter,  (Supm.  Ct.  App.  T.) 
16  Misc.  (N.  Y.)  77;  Vielie  v.  Osgood,  8  Barb. 
(N.  Y.)  130;  Davis  v.  Shields,  26  Wend.  (N. 
Y.)  341  ;  McGivern  v.  Flemming,  (C.  PI.  Gen. 
T.)  66  How.  Pr.  (N.  Y.)  300. 

Postscript  to  Letter  Must  Be  Subscribed.  — 
Doughty  v.  Manhattan  Brass  Co.,  101  N.  Y. 
644. 

5.  Signature  by  Indorsement  Sufficient.  —  Nor- 
man v.  Molett,  8  Ala.  546;  Gale  v.  Nixon,  6 
Cow.  (N.  Y.)  445.  - 

Indorsement  upon  Mortgage  by  Mortgagee  In- 
sufficient. —  Cabot  v.  Haskins,  3  Pick.  (Mass.) 
83. 


6.  See  supra,  this  section,  Form. 
Unsigned  Paper  Accompanying  Signed  Letter 

Insufficient.  —  Kronheim  v.  Johnson,  7  Ch.  D. 
60. 

7.  See  supra,  this  section,  Form  —  Separate 
Writings. 

Statement  of  Eule.  —  The  rule  is  well  estab  - 
lished  in  English  law  that  where  a  contract  in 
writing  or  note  exists,  which  binds  one  party, 
any  subsequent  note  in  writing  signed  by  the 
other  *is  sufficient  to  bind  him,  provided  it  con- 
tains in  itself  the  terms  of  the  contract,  or 
reference  to  some  writing  which  contains  I  hem. 
Newton  v.  Bronson,  13  N.  Y.  587. 

8.  Counterpart  Memoranda. —  Small  v.  Quincy, 
4  Me.  497  ;  Rhoades  v.  Castner,  12  Allen  (Mass.) 
130;  Lerned  v.  Wannemacher,  9  Allen  (Mass.) 
412;  Welsh  v.  Ferd  Heim  Brewing  Co.,  47  Mo. 
App.  608;  Spear  v.  Hart,  3  Robt.  (N.  Y.)  420; 
Jones  v.  Pennel,  1  Phila.  (Pa.)  539,  12  Leg. 
Int.  (Pa.)  42. 

9.  Offer  and  Acceptance.  —  Ryan  v.  U.  S.,  136 
U.  S.  68 ;  Western  Union  Tel.  Co.  v.  Chicago, 
etc.,  R.  Co.,  86  111.  246 ;  Gerli  v.  Poidebard  Silk 
Mfg.  Co.,  57  N.  J.  L.  432;  Hagan  v.  Domestic 
Sewing  Mach.  Co.,  9  Hun  (N.  Y.)  73.  See 
also  infra,  this  section,  Signature  by  Single 
Party. 

Acceptance  Must  Be  Absolute.  —  Andrew  v. 
Babcock,  63  Conn.  109 ;  Marschall  v.  Eisen 
Vineyard  Co.,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 
674,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  1  Misc. 
(N.  Y.)  six. 

Deed  as  Acceptance.  —  Where  a  written  offer 
is  made  for  the  purchase  of  lands,  a  deed  ex- 
ecuted and  tendered  by  the  grantor  is  not  a 
written  acceptance  of  the  offer  sufficient  to  take 
the  case  out  of  the  statute.  Kroll  v.  Diamond 
Match  Co.,  113  Mich.  196. 

10.  Signature  by  Initials.  —  Chichester  v.  Cobb, 
14  L.  T.  N.  S.  433 ;  Sanborn  v.  Flagler,  9  Allen 
(Mass.)  474;  Smith  v.  Howell,  11  N.  J.  Eq. 
349.  See  also  Sweet  v.  Lee,  3  M.  &  G.  452,  42 
E.  C.  L.  240,  4  Scott  N.  R.  77 ;  Parker  v.  Smith, 
1  Coll.  Ch.  Cas.  608. 

Signature  by  Pencil  Is  Sufficient. —  Lucas  v. 
James,  7  Hare  410. 

11.  Signature  by  Mark.  —  Dyas  v.  Stafford,  7 
L.  R.  Ir.  590,  affirmed  9  L.  R.  Ir.  520;  Selby 
v.  Selby,  3  Meriv.  2.  See  also  Carlisle  v.  Camp- 
bell, 76  Ala.  247. 
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top  of  a  pen  in  the' hand  of  another,1  or  by  a  stamp.2  The  signing  of  a 
party's  name  by  a  third  person,  but  in  his  presence  and  by  his  dictation,  is  in 
fact  the  signature  of  such  party  himself  and  is  sufficient.3 

Signature  by  Partnership.  —  The  signature  of  one  partner  is  sufficient  to  bind 

the  firm.4 

Signature  by  Joint  Owners.  —  A  contract  for  the  sale  of  land  held  jointly  must 
be  signed  by  all  the  owners,5  though  it  may  be  shown  by  parol  that  one  owner 
was  authorized  to  sign  for  the  others.* 

(c)  Signature  by  Single  Party.  —  The  weight  of  authority  is  that  the  statute  is 
satisfied  if  the  memorandum  be  signed  by  the  party  sought  to  be  charged 
alone,  or,  in  other  words,  by  the  party  defendant  in  an  action  brought  to 
enforce  the  contract,  whether  he  be  vendor  or  vendee.7    In  the  case  of  a 


1,  Signature  by  Holding  Top  of  Pen  in  Another's 
Hand.  —  Helshaw  v.  Langley,  n  L.J.  Ch.  17. 
3.  Stamp  Insufficient  Unless  Used  as  Signature. 

—  Boardman  v.  Spooner,  13  Allen  (Mass.)  353. 

3.  Signature  by  Tnird  Person  in  Party's  Presence. 

—  Morton  v.  Murray,  176  111.  54;  Kneedler  v. 
Anderson,  43  111.  App.  317;  Eggleston  v.  Wag- 
ner, 46  Mich.  610;  Mutual  Ben.  L.  Ins.  Co.  v. 
Brown,  30  N.  J.  Eq.  193;  McWhorter  v.  Mc- 
Mahan,  Clarke  (N.  Y.)  400;  Fitzpatrick  v.  En- 
gard,  4  Pa.  Dist.  383. 

4.  Signature  by  One  Partner.  —  Salmon  Falls 
Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.)  446; 
California  Canneries  Co.  v.  Scatena,  117  Cal. 
447;  Sanborn  v.  Flagler,  9  Allen  (Mass.)  474; 
McWhorter  v.  Mc.VIahan,  Clarke  (N.  Y.)  400; 
Kyle  v.  Robert,  &  Leigh  (Va.)  495.  See  also 
Soames  v.  Spencer,  1  Dowl.  &  R.  32,  16  E.  C. 
L.  14;  Edwards  v.  Spalding,  20  Mont.  54. 

5.  Signature  by  Joint  Owners.  — Johnson  v. 
Brook,  31  Miss.  17;  Snyder  v.  Neefus,  53  Barb. 
(N.  Y.)  63 ;  Frazer  v.  Ford,  2  Head  (Tenn.) 
464. 

6.  Authority  of  One  Owner  to  Sign  for  Others.  — 

Tewksbury  v.  Howard,  138  Ind.  103. 
Y,  Signature  by  Farty  to  Be  Charged  Sufficient 

—  England.  —  Thornton  v.  Kempster,  5  Taunt. 
786,  1  E.  C.  L.  265  ;  Alien  v.  Bennet,  3  Taunt. 
169;  Seton  v.  Slade,  7  Ves.  Jr.  265;  Laythoarp 
v.  Bryant,  2  Bing.  N.  Cas.  735,  29  E.  C.  L.  469; 
Field  v.  Boland,  1  Dr.  &  Wal.  37 ;  Orraond  v. 
Anderson,  2  Ball  &  B.  370  ;  Hatton  v.  Gray,  2 
Ch.  Cas.  164;  Fowle  v.  Freeman,  9  Ves.  Jn 
351  ;  Egerton  v.  Mathews,  6  East  307;  Hall  v. 
Butler,  1  Eq.  Cas.  Abr.  20,  par.  7 ;  Dowell  v. 
Dew,  1  Y.  &  C.  Ch.  345  ;  Backhouse  v.  Mohun, 
3  Swanst.  434 ;  Palmer  v.  Scott,  1  Russ.  &  M. 
391  ;  Butcher  v.  Nash,  61  L.  T.  N.  S.  72.  See 
also  Blachford  v.  Kirkpatrick,  6  Beav.  232 ; 
Martin  v.  Mitchell,  2  Jac.  &  W.  428  ;  Wilson  v. 
Bowie,  1  C.  &  P.  8,  11  E.  C.  L.  299. 

Alabama.  —  Troy  Fertilizer  Co.  v.  Logan,  96 
Ala.  619. 

California.  —  Luckhart  v.  Ogden,  30  Cal.  547; 
Dupuy  v.  Macleod,  (Cal.  1893)  33  Pac.  Rep. 
1115. 

Connecticut.  —  Hodges  v.  Kowing,  58  Conn. 
12. 

Georgia.  —  Smith  v.  Jones,  66  Ga.  338; 
Groover  v.  Warfield,  50  Ga.  644 ;  Linton  v.  Wil- 
liams, 25  Ga.  391. 

Illinois.  —  Farwell  v.  Lowther.  18  111.  252; 
Esmay  v.  Gorton,  18  111.  483;  Davenport  First 
Presb.  Church  v.  Swanson,  100  111.  App.  39. 

Indiana.  —  Newby  v.  Rogers,  40  Ind.  9 ; 
Shirley  v.  Shirley,  7  Blackf.  (Ind.)  452;  Barick-. 


man  v.  F.uykendall,  6  Blackf.  (Ind.)  21  ;  Smith 
v.  Smith,  8  Blackf.  (Ind.)  208. 

Kansas.  —  Ross  v.  Allen,  45  Kan.  231. 
Maine.  —  Barstow  v.  Gray,  3  Me.  409. 
Massachusetts.  —  Slater  v.  Smith,  117  Mass. 
96 ;  Dresel  v.  Jordan,  104  Mass.  407 ;  Hunter 
v.  Giddings,  97  Mass.  41  ;  Old  Colony  R.  Corp. 
v  Evans,  6  Gray  (Mass.)  25 ;  Penniman  v. 
Hartshorn,  13  Mass.  87. 

Minnesota.- — Wemple  v.  Knopf,  15  Minn. 
440;  Morin  v.  Martz,  13  Minn.  191;  Bowers  v. 
Whitney,  88  Minn.  168. 

Mississippi.  —  Marqueze  v.  Caldwell,  48  Miss. 
23. 

Missouri.  —  Moore  v.  Thompson,  93  Mo.  App. 
336;  Black  v.  Crowther,  74  Mo.  App.  480; 
Cunningham  v.  Williams,  43  Mo.  App.  629. 

Nebraska.  —  Gartrell  v.  Stafford,  12  Neb. 
545- 

New  Jersey.  —  Houghwout  v.  Boisaubin,  18 
N.  J.  Eq.  315. 

New  York.  —  In  the  case  of  a  contract  for 
the  sale  of  goods,  the  memorandum  need  be 
signed  only  by  the  party  to  be  charged,  which 
means  the  vendor  upon  his  contract  to  sell,  and 
the  vendee  upon  his  contract  to  accept  and  pay 
for  the  goods.  Dykers  v,  Townsend,  24  N.  Y. 
57- 

Thus,  a  written  agreement  by  a  vendor  to 
furnish  goods  may  be  enforced  by  the  vendee, 
though  the  latter  might  not  be  liable  to  perform 
his  part  of  the  contract.  The  consideration  for 
the  vendor's  agreement  is  found  in  the  implied 
promise  on  the  part  of  the  vendee  to  pay  for 
the  goods.    Justice  v.  Lang,  42  N.  Y.  493. 

But  in  Justice  v.  Lang,  52  N.  Y.  323,  this  deci- 
sion is  limited,  and  it  is  held  that  it  is  for  the 
jury  to  say  from  the  circumstances  whether  the 
vendee  actually  intended  to  enter  into  a  com- 
plete agreement  and  promised  to  pay  for  the 
goods  offered  in  writing  by  the  vendor.  See  also 
M'Crea  v.  Purmort,  16  Wend.  (N.  Y.)  460; 
Edwards  v.  Farmers'  F.  Ins.,  etc.,  Co.,  21  Wend. 
(N.  Y.)  467;  Davis  v.  Shields,  26  Wend.  (N. 
Y.)  341  ;  Woodward  v.  Harris,  3  Sandf.  (N.  Y.) 
272  ;  Fenly  v.  Stewart,  5  Sandf.  (N.  Y.)  101  ; 
Marcus  v.  Barnard,  4  Robt.  (N.  Y.)  219  ;  John- 
son v.  Mulry,  4  Robt.  (N.  Y.)  401  ;  De  Beerski 
v.  Paige,  47  Barb.  (N.  Y.)  172. 

Oregon.  —  J.  I.  Case  Threshing  Mach.  Co.  v. 
Smith,  16  Oregon  381. 

Pennsylvania.  —  Everhart  v.  Dolph,  133  Pa. 
St.  628;  Smith's  Appeal,  69  Pa.  St.  474;  John- 
ston v.  Cowan,  50  Pa.  St.  275  ;  Tripp  v.  Bishop, 
56  Pa.  St.  424;  M'Farson's  Appeal,  11  Pa.  St. 
503  ;  Shoofstall  v.  Adams,  2  Grant  Cas.  (Pa.) 
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contract  for  the  sale  of  lands,  the  vendor  is  usually  the  person  "  to  be  charged," 
and  a  memorandum  signed  by  him  alone  is  valid.1  The  party  not  signing 
the  memorandum  is  not  bound, a  unless,  as  held  by  some  authorities,  he  has 
accepted  the  same  as  a  valid,  subsisting  contract.3  Want  of  mutuality,  arising 


209;  Lowry  v.  Mehaffy,  10  Watts  (Pa.)  387; 
Matter  of  Eargood,  1  Pearson  (Pa.)  399. 

Rhode  Island.  —  Thornton  v.  Kelly,  11  R.  I. 
498 ;  Ives  v.  Hazard,  4  R.  I.  14,  67  Am.  Dec. 
500. 

South  Carolina.  —  Douglass  v.  Spears,  2  Nott 
&  M.  (S.  Car.)  207;  Cosack  v.  Descoudres,  1 
McCord  L.  (S.  Car.)  425;  Church  of  Advent 
v.  Farrow,  7  Rich.  Eq.  (S.  Car.)  378. 

South  Dakota.  —  McPherson  v.  Fargo,  10  S. 
Dak.  611. 

Tennessee.  —  Lee  v.  Cherry,  85  Tenn.  707 ; 
McCarty  v.  Kyle,  4  Coldw.  (Tenn.)  348  ;  Whitby 
v.  Whitby,  4  Sneed  (Tenn.)  473 ;  Sheid  v. 
Stamps,  2  Sneed  (Tenn.)  172. 

Texas.  —  Crutchfield  v.  Donathon,  49  Tex. 
691 ;  Patton  v.  Rucker,  29  Tex.  402;  Kearby  v. 
Hopkins,  14  Tex.  Civ.  App.  166. 

West  Virginia.  —  Monongah  Coal,  etc.,  Co.  v. 
Fleming,  42  W.  Va.  548  ;  Steenrod  v.  Wheeling, 
etc.,  R.  Co.,  27  W.  Va.  1 ;  Capehart  v.  Hale,  6 
W.  Va.  547- 

Wisconsin.  —  Lowber  v.  Connit,  36  Wis.  176; 
Vilas  v.  Dickinson,  13  Wis.  488;  Cheney  v. 
Cook,  7  Wis.  413;  Hodson  v.  Carter,  3  Pin. 
(Wis.)  212. 

Signature  by  Deceased  Party  Binding  upon  Heirs. 

—  Newton  v.  Lyon,  62  Kan.  306. 

1.  Signature  by  Vendor  of  Land  Sufficient  — 
California.  —  Scott  v.  Glenn,  98  Cal.  168;  Cava- 
naugh  v.  Casselman,  88  Cal.  543 ;  Vassault  v. 
Edwards,  43  Cal.  458. 

Kentucky.  —  Moore  v.  Chenault,  (Ky.  1895) 
29  S.  W.  Rep.  140. 

Montana.  —  The  statute,  in  relation  to  the 
sale  or  leasing  of  lands,  does  not  require  the 
writing  to  be  signed  by  the  party  sought  to  be 
charged,  but  only  by  the  party  by  whom  the  sale 
or  lease  is  to  be  made.  Ide  v.  Leiser,  10 
Mont.  5. 

Nebraska.  —  Robinson  v.  Cheney,  17  Neb. 
673;  Roberts  v.  Cheney,  17  Neb.  681. 

New  Jersey.  —  O'Donnell  v.  Brehen,  36  N. 
J.  L.  257. 

New  York.  —  A  contract  for  the  sale  of  lands 
is  required  to  be  signed  by  the  party  by  whom 
the  sale  is  to  be  made.  Haydock  v.  Stow,  40 
N.  Y.  363  ;  Dykers  v.  Townsend,  24  N.  Y.  57 ; 
Worrall  v.  Munn,  5  N.  Y.  229 ;  Earl  v.  Camp- 
bell, (N.  Y.  Super.  Ct.  Spec.  T.)  14  How.  Pr. 
(N.  Y.)  330  ;  Ballard  v.  Walker,  3  Johns.  Cas. 
(N.  Y.)  60;  Champlin  v.  Parish,  11  Paige  (N. 
Y.)  405 ;  Miller  v.  Pelletier,  4  Edw.  (N.  Y.) 
102;  Biden  v.  James,  (Supm.  Ct.  Gen.  T.)  3 
N.  Y.  St.  Rep.  734.  See  also  National  F.  Ins. 
Co.  v.  Loomis,  11  Paige  (N.  Y.)  431  ;  Bleecker 
v.  Franklin,  2  E.  D.  Smith  (N.  Y.)  93  ;  West  v. 
Newton,  1  Duer  (N.  Y.)  277;  Cammeyer  v. 
United  German  Lutheran  Churches,  2  Sandf. 
Ch.  (N.  Y.)  186. 

Pennsylvania.  —  Brodhead  v.  Reinbold,  200 
Pa.  St.  618;  Witman  v.  Reading,  191  Pa.  St. 
140;  Borie  v.  Satterthwaite,  180  Pa.  St.  542; 
Everhart  v.  Dolph,  133  Pa.  St.  628. 

Tennessee.  —  Frazer  v.  Ford,  2  Head  (Tenn.) 
464. 


Signature  by  One  Not  Owning  Land.  —  Where 
the  statute  requires  the  writing  to  be  signed  by 
the  party  by  whom  the  sale  is  to  be  made,  it 
may  be  signed  by  one  who  did  not  actually  own 
the  land  at  the  time  he  made  the  agreement  of 
sale.  Marie  v.  Garrison,  (N.  Y.  Super.  Ct.)  13 
Abb.  N.  Cas.  (N.  Y.)  210,  276. 

2.  Party  Not  Signing  Not  Bound — England. 
— -Allen  v.  Bennet,  3  Taunt.  169;  Rayner  v. 
Linthorne,  2  C.  &  P.  124,  12  E.  C.  L.  55.  But 
see  Champion  v.  Plummer,  1  B.  &  P.  N.  R. 
252,  s  Esp.  240. 

Illinois.  —  Miller  v.  Wilson,  (111.  1892)  31  N. 
E.  Rep.  423. 

Kentucky.  —  Smith  v.  Theobald,  86  Ky. 
141. 

Massachusetts.  —  Boardman  v.  Spooner,  13 
Allen  (Mass.)  353. 

New  Jersey.  ■ —  O'Donnell  v.  Brehen,  36  N.  J. 
L.  257. 

New  York.  —  Brooklyn  Oil  Refinery  v. 
Brown,  (N.  Y.  Super.  Ct.  Tr.  T.)  38  How.  Pr. 
(N.  Y.)  444.  Compare  Earl  v.  Campbell,  (N. 
Y.  Super.  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.) 
33°-      *  ;. 

North  Carolina.  —  Love  v.  Atkinson,  131  N. 
Car.  544 ;  Durham  Consol.  Land,  etc.,  Co.  v. 
Guthrie,  116  N.  Car.  381;  Hargrove  v.  Adcock, 
in  N.  Car.  166;  Love  v.  Welch,  97  N.  Car. 
200;  Mizell  v.  Burnett,  4  Jones  L.  (49  N.  Car.) 
249;  Rice  v.  Carter,  11  Ired.  L.  (33  N.  Car.) 
298.  ♦ 
Ohio.  —  Thayer  v.  Luce,  22  Ohio  St.  62. 
Pennsylvania.  —  Parrish  v.  Koons,  1  Pars. 
Eq.  Cas.  (Pa.)  79. 

A  Memorandum  Signed  by  the  Promisee  is  in- 
sufficient to  bind  one  who  made  an  oral  promise 
to  pay  the  debt  of  a  third  person.  Leland  v. 
Creyon,  1  McCord  L.  (S.  Car.)  100. 

But  in  McBride  v.  Watts,  1  McCord  L.  (S. 
Car.)  384,  it  was  held  that  original  entries  in 
a  physician's  book,  showing  the  medicine  ad- 
ministered and  that  it  was  administered  at  the 
request  of  a  third  person,  were  sufficient  to 
make  such  third  person  liable. 

Third  Party  Not  Bound. —  A  contract  between 
two  parties,  whereby  one  of  them  is  to  pay  to 
a  third  party,  cannot  be  binding  upon  such 
third  party.  Davis  v.  Parish,  Litt.  Sel.  Cas. 
(Ky.)  153- 

A  deed  of  trust  not  signed  by  the  beneficiary 
cannot  bind  him  as  to  the  agreement  therein 
contained.    Catlett  v.  Bacon,  33  Miss.  269. 

A  copartnership  agreement  which  provides 
for  the  employment  of  a  certain  person  for  a 
certain  number  of  years  by  the  partnership  is 
not  a  sufficient  memorandum,  as  far  as  such 
third  person  is  concerned,  he  not  being  a  party 
to  it  or  signing  the  same,  and  there  being, 
therefore,  a  want  of  mutuality.  Briggs  v. 
Smith,  4  Daly  (N.  Y.)  110. 

3.  Party  Not  Signing  Bound  by  Acceptance  — 
England.  —  Stewart  v.  Eddowes,  L.  R.  9  C.  P. 
311. 

California.  —  Scott  v.  Glenn,  98  Cal.  168. 
Maine.  —  Barstow  v.  Gray,  3  Me.  409. 
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from  the  failure  of  both  parties  to  sign,  cannot  be  successfully  pleaded  as  a 
defense  by  the  party  who  did  sign,1  as  the  act  of  filing  a  bill  for  specific 
performance  binds  the  plaintiff  and  renders  the  contract  mutual.8 

Lease.  —  The  rule  that  the  writing  must  be  signed  by  the  party  to  be 
charged  is  applicable  to  a  lease,  and  the  statute  is  satisfied  when  the  lessee 
signs  and  the  lessor  accepts.3  But  in  some  jurisdictions,  a  lease  not  signed  by 
the  lessor  is  either  not  binding  upon  him  4  or  absolutely  void.5 

Offer  and  Acceptance.  —  A  binding  contract,  enforceable  in  equity,  may  be  con- 
stituted by  the  proposal  of  one  party  and  the  acceptance  of  the  other.6  If 
the  proposal  is  in  writing,  signed  by  the  party  to  be  charged,  and  contains  all 
the  terms  of  the  proposed  contract,  so  that  a  simple  assent  only  is  required 
of  the  other  party,  that  assent  or  acceptance  may  be  verbal,7  or  may  be 
indicated  by  the  acts  of  such  party,8  and  the  contract  as  against  the  party 
signing  will  be  good  within  the  statute.  But  an  oral  acceptance  of  a  written 
proposition  to  purchase  land  is  not  sufficient  when  the  statute  requires  the 
memorandum  to  be  signed  by  the  vendor.9  The  acceptance  of  the  written 
proposition  must  be  according  to  its  terms,  otherwise  the  writing  would  not 
show  an  agreement  between  the  parties.10 


Michigan.  —  Mull  v.  Smith,  (Mich.  1903)  94 
N.  W.  Rep.  183. 

Ne braska.  —  Gard els  v.  Kloke,  36  Neb.  493. 

New  York.  —  Wright  v.  Mischo,  52  N.  Y. 
Super.  Co.  241  ;  Roget  v.  Merritt,  2  Cai.  (N.  Y.) 
117. 

Texas. — -  Kearby  v.  Hopkins,  14  Tex.  Civ. 
App.  166. 

But  see  Moore  v.  Powell,  6  Tex.  Civ.  App.  43, 
in  which  case  the  court  cited  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  718,  and  declared  that 
in  those  states  where  it  is  held  that  the  accept- 
ance by  the  vendee  of  a  memorandum  of  a  sale 
signed  alone  by  the  vendor  will  satisfy  the 
statute,  the  statute  itself  provides  that  the 
memorandum  shall  be  signed  by  the  vendor. 

1.  Want  of  Mutuality  No  Defense. —  Oliver  v. 
Alabama  Gold  L.  Ins.  Co.,  82  Ala.  417;  Heflin 
v.  Milton,  69  Ala.  354;  Guthrie  v.  Anderson,  49 
Kan.  416,  47  Kan.  383;  Pettibone  v.  Moore,  75 
Hun  (N.  Y.)  461.  But  compare  Wilkinson  v. 
Heavenrich,  58  Mich.  574. 

2.  Mutuality  Supplied  by  Filing  Bill.  —  Martin 
v.  Mitchell,  2  Jac.  &  W.  428 ;  Peevey  v.  Haugh- 
ton,  72  Miss.  918;  Ivory  v.  Murphy,  36  Mo. 
534 ;  Peay  v.  Seigler,  48  S.  Car.  496 ;  Sams  v. 
Fripp,  10  Rich.  Eq.  (S.  Car.)  447. 

3.  Signature  by  Lessee  Sufficient.  —  Harris  v. 
Harper,  48  Kan.  418;  Browning  v.  Walbrun,  45 
Mo.  477 ;  Schultz  v.  Burlock,  6  Pa.  Super.  Ct. 
573- 

4.  Lease  Not  Binding  on  Lessor  Not  Signing.  — 

Ehrmanntraut  v.  Robinson,  52  Minn.  333.  See 
also  the  title  Leases,  vol.  18,  p.  606. 

5.  Lease  Void  When  Not  Signed  by  Lessor.  — 

Williams  v.  Mershon,  57  N.  J.  L.  242;  Charlton 
v.  Columbia  Real  Estate  Co.,  64  N.  J.  Eq.  631  ; 
Laughran  v.  Smith,  75  N.  Y.  205. 

6.  See    supra,    this    section,    (a)    Place  of 

Signature. 

7.  Verbal  Acceptance  of  Written  Offer  Sufficient 

—  England.  —  Smith  v.  Neale,  2  C.  B.  N.  S. 
67,  89  E.  C.  L.  67  ;  Reuss  v.  Picksley,  4  H.  & 
C.  588,  35  L.  J.  Exch.  218,  L.  R.  1  Exch.  342, 
\2  Jur.  N.  S.  628,  is  L.  T.  N.  S.  2s,  14  W.  R. 
•924- 

Illinois.  —  Gradle  v.  Warner,  140  111.  123; 
Farwell  v.  Lowther,  18  111.  252;  Esmay  v.  Gor- 
ton, 18  111.  483. 
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Indiana.  —  See  Gibson  County  v.  Cincinnati 
Steam  Heating  Co.,  128  Ind.  240. 

Kansas.  —  Bogle  v.  Jarvis,  58  Kan.  76. 

Massachusetts.  —  Howe  v.  Watson,  179  Mass. 
30 1  Sanborn  v.  Flagler,  9  Allen  (Mass.)  474. 

Minnesota.  —  Ehrmanntraut  v.  Robinson,  52 
Minn.  333. 

Missouri.  —  Black  v.  Crowther,  74  Mo.  App. 
480;  Heideman  v.  Wolfstein,  12  Mo.  App. 
366. 

Nebraska.  —  Smith  v.  Gibson,  25  Neb.  511. 

New  York.  —  Mason  v.  Decker,  72  N.  Y.  595, 
affirming  42  N.  Y.  Super.  Ct.  115;  Pettibone 
v.  Moore,  75  Hun  (N.  Y.)  461. 

Texas.  —  Anderson  v.  Tinsley,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  121. 

Contra.  —  Wardell  v.  Williams,  62  Mich.  50; 
Lanz  v.  McLaughlin,  14  Minn.  72 ;  Spence  v. 
Apley,  (Neb.  1903)  94  N.  W.  Rep.  109;  Patton 
v.  Rucker,  29  Tex.  402. 

8.  Acceptance  by  Acts  Sufficient. —  Raphael  v. 
Hartman,  87  111.  App.  634;  Burke  v.  Mead,  159 
Ind.  252;  Thiebaud  v.  Union  Furniture  Co.,  143 
Ind.  340  ;  Lloyd  v.  O'Rear,  (Ky.  1900)  59  S.  W. 
Rep.  483  ;  Kessler  v.  Smith,  42  Minn.  494 ; 
Curtis  v.  Blair,  26  Miss.  309  ;  Napier  v.  French, 
40  N.  Y.  Super.  Ct.  122;  Himrod  Furnace  Co. 
v.  Cleveland,  etc.,  R.  Co.,  22  Ohio  St.  451  ; 
Simpson  v.  Breckenridge,  32  Pa.  St.  287; 
Patchin  v.  Swift,  21  Vt.  292. 

Mere  Silence  Insufficient.  —  A  proposal  by  one 
party,  acquiesced  in  by  the  other  merely  by 
silence,  is  not  a  contract  in  writing  signed  by 
the  latter  party  so  as  to  satisfy  the  statute. 
Hamilton  v.  Terry,  11  C.  B.  954,  73  E.  C.  L. 
954- 

Marriage  Contract.  —  The  signature  of  the 
wife  is  not  necessary  to  a  marriage  contract. 
Execution  by  the  husband  alone  is  sufficient 
where  the  wife  accepts  the  same  and  marries  in 
accordance  therewith.  Cochran  v.  McBeath,  1 
Del.  Ch.  187. 

9.  Oral  Acceptance  of  Proposal  to  Purchase  Land. 
—  Montauk  Assoc.  v.  Daly,  62  N.  Y.  App.  Div. 
101.  See  also  Smith  v.  Gowdy,  8  Allen  (Mass.) 
566. 

10.  Acceptance  Must  Be  in  Terms  of  Offer.  — 

Waul  v.  Kirkman,  27  Miss.  823 ;  Patton  v. 
Rucker,  29  Tex.  402. 
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(d)  Signature  by  Agent  —  aa.  In  General.  —  A  common  provision  of  the  statutes 
is  that  the  memorandum  may  be  signed  by  the  agent  of  the  party  to  be 
charged.1  Such  signature  will  be  sufficient,  though  not  intended  to  be 
binding  at  the  time  it  was  made.2 

bb.  Who  May  Be  Agent.  —  The  agent  contemplated  by  the  statute  may  be 
any  person  who  is  shown  to  have  received  due  authority  to  sign,3  and  who  is 
not  one  of  the  parties  to  the  contract.  Neither  party  can  be  the  other's 
agent.4  Nor  can  the  agent  of  one  party  bind  the  other  party  by  signing  the 
memorandum.5  But  a  person  may  be  the  agent  of  both  parties  and  bind 
them  both  by  his  signature,  if  such  dual  authority  has  been  actually  conferred 
upon  him,6  or  is  deemed  to  have  been  conferred  because  of  the  nature  of  his 
occupation,  e.  g.  an  auctioneer,7  a  broker,8  or  a  sheriff.9  A  commission 
merchant,  however,  is  not  within  the  rule.10 

cc.  Nature  of  Authority.  —  The  general  rule  is  that  parol  authority  is  suffi- 
cient to  enable  an  agent  to  make  a  contract  for  the  sale  of  personal 11  or  of 
real  property.12    But,  as  regards  real  property,  the  contrary  doctrine  is  upheld 

England.  —  Thompson  v.  Gardiner,  I  C.  P. 

D.  777  ;  Smith  v.  Sparrow,  2  C.  &  P.  544,  12 

E.  C.  L.  253,  4  Bing.  84,  13  E.  C.  L.  351  ;  Grant 
v .  Fletcher,  5  B.  &  C.  436 ;  Heyman  v.  Neale,  2 
Campb.  337;  Gale  v.  Wells,  1  C.  &  P.  388,  11 
E.  C.  L.  430;  Sievewright  v.  Archibald,  17  Q. 
B.  103,  79  E.  C.  L.  103;  Henderson  v.  Barne- 
wall,  1  Y.  &  J.  387;  Parton  v.  Crofts,  16  C.  B. 
N.  S.  11,  in  E.  C.  L.  11  ;  Rucker  v.  Cammeyer, 
1  Esp.  105  ;  Chapman  v.  Partridge,  5  Esp.  256. 

United  States.- — -Butler  v.  Thomson,  92  U.  S. 
412. 

Michigan. —  Heffron  v.  Armsby,  61  Mich.  505. 
New  York.  —  Newberry  v.  Wall,  84  N.  Y. 
576;  Sale  v.  Darragh,  2  Hilt.  (N.  Y.)  184; 
Merritt  v.  Clason,  12  Johns.  (N.  Y.)  102; 
Spyer  v.  Fisher,  37  N.  Y.  Super.  Ct.  93;  Dil- 
worth  v.  Bostwick,  1  Sweeny  (N.  Y.)  581  ; 
Dennison  v.  Carnahan,  1  E.  D.  Smith  (N.  Y.) 
144;  Weidmann  v.  Champion,  12  Daly  (N.  Y.) 
522. 

Wisconsin.  —  Bacon  v.  Eccles,  43  Wis.  227. 

9.  Sheriff  as  Agent  of  Both  Parties.  —  See  the 
title  Sheriff's  Sales,  vol.  25,  p.  773. 

10.  Commission  Merchant  Not  Agent  of  Both 
Parties.  —  Sewall  v.  Fitch,  8  Cow.  (N.  Y.)  215. 

11.  Parol  Authority  to  Contract  for  Sale  of  Per- 
sonal Property  Sufficient. —  Graham  v.  Musson, 
5  Bing.  N.  Cas.  603,  35  E.  C.  L.  243  ;  Hawkins 
v.  Chace,  19  Pick.  (Mass.)  502;  McWhorter  v. 
McMahon,  10  Paige  (N.  Y.)  386;  Merritt  v. 
Clason,  12  Johns.  (N.  Y.)  102;  Cole  v.  New 
York,  etc.,  R.  Co.,  37  Hun  (N.  Y.)  394;  Neaves 
v.  North  State  Min.  Co.,  90  N.  Car.  412. 

Authority  to  Sell  Corporate  Stock  Must  Be  in 
Writing. —  Jones  v.  Wattles,  (Neb.  1902)  92 
N.  W.  Rep.  765. 

A  Bill  of  Sale  of  a  Mining  Claim  may  be  ex- 
e  uted  by  an  attorney  in  fact  under  a  verbal 
power  only.  Patterson  v.  Keystone  Min.  Co., 
30  Cal.  360. 

12.  Parol  Authority  to  Contract  for  Sale  of  Lands 
Sufficient  —  England.  —  Cave  v.  Mackenzie,  46 
L.  J.  Ch.  564,  37  L.  T.  N.  S.  218. 

Delaware.  —  Edwards  v.  Johnson,  3  Houst. 
(Del.)  435- 

Indiana. — Tewksbury  v.  Howard,  138  Ind. 
103;  Roehl  v.  Haumesser,  114  Ind.  311. 

Kansas.  —  Rottman  v.  Wasson,  5  Kan.  552. 
Minnesota.  —  Brown  v.  Eaton,  21  Minn.  409. 
Mississippi.  -—  Curtis  v.  Blair,  26  Miss.  309. 
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1.  See  the  English  and  American  statutes. 
Telegrams  signed  by  an  agent  will  bind  the 

principal.  McBlain  v.  Cross,  25  L.  T.  N.  S. 
804;  Dunning  v.  Roberts,  35  Barb.  (N.  Y.)  463. 
As  will  also  telegrams  signed  originally  by  the 
sender,  and  upon  receipt  by  the  clerk  of  the 
telegraph  company.  Godwin  v.  Francis,  L.  R. 
5  C.  P.  295. 

2.  Signature  Not  Intended  to  Be  Binding.  — 
Durrell  v.  Evans,  1  H.  &  C.  174. 

3.  Agent  Must  Have  Due  Authority.  —  Howard 
v .  Braithwaite,  1  Ves.  &  B.  202 ;  Clark  County 
v.  Howell,  21  Ind.  App.  495  ;  Austrian  v. 
Springer,  94  Mich.  343. 

Power  to  Sign  Contract  Not  Included  in  Mere 
Authority  to  Sell. —  Coleman  v.  Garrigues,  18 
Barb.  (N.  Y.)  60.  But  see  Pringle  v.  Spauld- 
ing,  53  Barb.  (N.  Y.)  17. 

Attorney  May  Sign  for  Client.  —  Jolliffe  v. 
Blumberg,  18  W.  R.  784;  Thornbury  v.  Bevill, 
1  Y.  &  C.  Ch.  554- 

Clerk  May  Sign  for  Employer.  —  Evans  v. 
Hoare,  (1892)  1  Q.  B.  593. 

Cashier  May  Sign  for  National  Bank.  —  Nevada 
Bank  v.  Portland  Nat.  Bank,  59  Fed.  Rep.  338. 

Agent  May  Sign  for  Corporation.  —  New  Eng- 
land Dressed  Meat,  etc.,  Co.  v.  Standard 
Worsted  Co.,  165  Mass.  328. 

Secretary  May  Sign  for  Corporation.  —  Beer  v. 
London,  etc.,  Hotel  Co.,  L.  R.  20  Eq.  412. 

4.  One  Party  Cannot  Be  Agent  of  the  Other.  — 
Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720 ;  Fare- 
brother  v.  Simmons,  5  B.  &  Aid.  333  ;  Wright 
v.  Dannah,  2  Campb.  203  ;  Wilson  'v.  Lewiston 
Mill  Co.,  150  N.  Y.  314,  affirming  74  Hun  (N. 
Y.)  613  ;  Martin  v.  Duffey,  4  Phila.  (Pa.)  75, 
17  Leg.  Int.  (Pa.)  148. 

5.  Agent  of  One  Party  Cannot  Bind  the  Other. 
—  Dixon  v.  Broomfield,  2  Chit.  205,  18  E.  C.  L. 
308;  Murphy  v.  Boese,  L.  R.  10  Exch.  126  ; 
Graham  v.  Musson,  5  Bing.  N.  C.  603,  35  E.  C. 
L.  243  ;  Strong  v.  Dodds,  47  Vt.  348. 

6.  When  Agent  May  Sign  for  Both  Parties.  — 
Noakes  v.  Morey,  30  Ind.  103  ;  Batturs  v. 
Sellers,  5  Har.  &  J.  (Md.)  117. 

7.  Auctioneer  as  Agent  of  Both  Parties.  —  See 
the  title  Auctions  and  Auctioneers,  vol.  3, 
p.  509. 

8.  Broker  as  Agent  of  Both  Parties.  —  See  the 
title  Brokers,  vol.  4,  p.  966.  See  also  the  fol- 
lowing cases ; 
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by  many  decisions,  based  usually  upon  a  statutory  requirement  to  that  effect.1 
In  some  instances,  a  distinction  is  made  between  the  authority  to  convey  and 
the  authority  to  contract  to  convey,  the  former  being  required  to  be  written 
and  the  latter  being  sufficient  when  resting  in  parol.2  Power  to  execute  a 
contract  under  seal  must  be  conferred  by  an  instrument  of  equal  dignity,3 
except  in  those  jurisdictions  where  a  seal  is  held  to  be  of  no  value  or  effect.* 
An  agent  may,  without  written  authority,  bind  his  principal  to  a  lease  for  one 


New  Jersey.  — ■  Long  v.  Hartwell,  34  N.  J.  L. 
116;  Lindley  v.  Keim,  54  N.  J.  Eq.  418;  Keim 
v.  Lindley,  (N.  J.  1895)  30  Atl.  Rep.  1063  ; 
Doughaday  v.  Crowell,  11  N.  J.  Eq.  201. 

New  York.  —  Moody  v.  Smith,  70  N.  Y.  598  ; 
Henry  v.  Root,  33  N.  Y.  526  ;  Newton  v.  Bran- 
son, 13  N.  Y.  587;  Worrall  v.  Munn,  5  N.  Y. 
229;  Pringle  v.  Spaulding,  53  Barb.  (N.  Y.) 
17;  Mortimer  v.  Cornwell.  Hoffm.  (N.  Y.)  351; 
Coleman  v.  Garrigues,  18  Barb.  (N.  Y.)  60 ; 
Champlin  v.  Parish,  11  Paige  (N.  Y.)  405. 

North  Carolina.  —  Hargrove  v.  Adcock,  n  1 
N.  Car.  1 66;  Blacknall  v.  Parish,  6  Jones  Eq. 
(59  N.  Car.)  70. 

Ohio.  —  Thayer  v.  Luce,  22  Ohio  St.  62; 
Jones  v.  Lewis,  8  Ohio  Dec.  (Reprint)  368,  7 
Cine.  L.  Bui.  211. 

Texas:  —  Marlin  v.  Kosmyroski,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  1042;  Tynan  v. 
Dulling,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
465  ;  Fisher  v.  Bowser,  1  Tex.  Unrep.  Cas. 
346. 

Virginia.  —  Yerby  v.  Grigsby,  9  Leigh  (Va.) 
387.  Compare  Chapman  v.  Jewett,  (Va.  1896) 
24  S.  E.  Rep.  261. 

West  Virginia.  —  Kennedy  v.  Ehlen,  31  W. 
Va.  540  ;  Conaway  v.  Sweeney,  24  W.  Va.  643  ; 
Campbell  v.  Fetterman,  20  W.  Va.  398. 

Authority  10  Demand  Dower  may  be  conferred 
by  parol.     Baker  v.  Baker,  4  Me.  67. 

Authority  to  Receive  Conveyance. —  No  written 
power  is  necessary  to  authorize  an  agent  to 
receive  a  conveyance  of  the  equity  of  redemp- 
tion in  mortgaged  premises,  and  to  agree  to 
give  up  the  bond  of  the  mortgagor  and  dis- 
charge him  from  his  personal  liability  for  the 
debt  in  consideration  of  such  conveyance. 
Reed  v.  Marble,  10  Paige  (N.  Y.)  409. 

1.  Written  Authority  to  Contract  for  Sale  of 
Lands  Necessary  —  Alabama.  —  White  v.  Breen, 
106  Ala.  159,  holding  that  no  particular  form 
or  method  of  execution  of  the  power  of  attor- 
ney is  required ;  Linn  v.  McLean,  85  Ala.  250  ; 
Thompson  v.  New  South  Coal  Co.,  135  Ala. 
630.  But  compare  Ledbetter  v.  Walker,  31 
Ala.  175. 

California.  —  Martin  v.  Ede,  103  Cal.  157; 
Hall  v.  Wallace,  88  Cal.  434 ;  Upton  v.  Archer, 
41  Cal.  85  ;  Videau  v.  Griffin,  21  Cal.  389,  hold- 
ing that  the  only  exception  to  the  rule  that  the 
authority  to  execute  a  deed  must  be  conferred 
by  writing  is  where  the  execution  by  the  attor- 
ney is  in  the  presence  of  the  principal.  Com- 
pare Rutenberg  v.  Main,  47  Cal.  213. 

Colorado. — •  Castner  v.  Richardson,  18  Colo. 
496.  _ 

Illinois.  —  Kopp  v.  Reiter,  146  111.  437;  Kozel 
v.  Dearlove,  144  111.  23 ;  Albertson  v.  Ashton, 
102  111.  50  ;  Kneedler  v.  Anderson,  43  111.  App. 
317,  holding  that  the  authority  need  not  be 
under  seal.  Compare  Johnson  v.  Dodge,  17 
ID.  433;  McConnell  v.  Brillhart,  17  111.  354. 
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Kentucky.  —  Irvin    v.    Thompson,    4  Bibb 

(Ky.)  295. 

Louisiana.  —  Telle  v.  Taylor,  42  La.  Ann. 
1165  ;  Seaton  v.  Sharkey,  3  La.  Ann.  332.  Com- 
pare Laville  v.  Rightor,  17  La.  303. 

Michigan.  —  Baldwin  v.  Schiappacasse,  109 
Mich.  170;  Dickinson  v.  Wright,  56  Mich.  42; 
Hammond  v.  Hannin,  21  Mich.  374. 

Missouri.  —  Roth  v.  Goerger,  118  Mo.  556; 
Johnson  v.  Fecht,  94  Mo.  App.  605.  Compare 
Riley  v.  Minor,  29  Mo.  439 ;  Johnson  v.  Mc- 
Gruder,  15  Mo.  365. 

Nebraska.  —  So  ward  v.  Moss,  59  Neb.  71; 
O'Shea  v.  Rice,  49  Neb.  893  ;  Bigler  v.  Baker, 
40  Neb.  325,  holding  that  the  deed  of  an  agent, 
executed  in  the  presence  and  under  the  per- 
sonal direction  of  his  principal,  is  not  within 
the  statute  and  is  not  void  for  the  reason  that 
the  execution  thereof  was  not  authorized  in 
writing;  Morgan  v.  Bergen,  3  Neb.  209. 

New  Hampshire.  —  Rafferty  v.  Lougee,  63  N. 
H.  54. 

North  Dakota.  —  Brandrup  v.  Britten,  11  N. 

Dak.  376. 

Pennsylvania.  —  Twitchell  v.  Philadelphia,  33 
Pa.  St.  212;  Parrish  v.  Koons,  1  Pars.  Eq.  Cas. 
(Pa.)  79 ;  Heinicke  v.  Krouse,  14  W.  N.  C. 
(Pa.)  106;  Knerrs  Appeal,  16  W.  N.  C.  (Pa.) 
74 ;  Snively  v.  Luce,  1  Watts  (Pa.)  69,  holding 
that  an  authority  to  partition  lands  must  be  in 
writing. 

Washington.  —  Monfort  v.  McDonough,  20 
Wash.   710;   Carstens  v.   McReavy,  1  Wash. 

359- 

Telegram  as  Authority.  —  A  telegram  sent  by 
the  owner  of  land  to  his  agent  authorizing  the 
latter  to  sell  is  a  sufficient  authority,  in  writ- 
ing, to  the  agent  under  the  statute.  Chappell 
v.  McKnight,  108  111.  570. 

2.  Authority  to  Convey  Distinguished  from  Au- 
thority to  Contract  to  Convey.  —  Ayres  v.  Pro- 
basco,  14  Kan.  175;  Isaacs  v.  Gearheart,  12  B. 
Mon.  (Ky.)  231  ;  Tappan  v.  Redfield,  5  N.  J. 
Eq.  339,  holding  that  authority  to  execute  a 
deed  for  a  freehold  interest  in  land  must  be 
by  deed  :  Hanford  v.  McNair,  9  Wend.  (N.  Y.) 
54,  holding  that  an  agent  cannot  bind  his  prin- 
cipal by  deed,  unless  he  has  authority  by  deed 
so  to  do  ;  Lawrence  v.  Taylor,  5  Hill  (N.  Y.) 
107;  Robinson  v.  Hathaway,  2  Ohio  Dec.  (Re- 
print) 581,  4  Cine.  L.  Bui.  105;  Ewing  v.  Tees, 
1  Binn.  (Pa.)  450;  Dodge  v.  Hopkins,  T4  Wis. 
6™. 

3.  Authority  to  Execute  Sealed  Contract. — 

Dutton  v.  Warschauer,  21  Cal.  609;  Ingram  v. 
Little,  14  Ga.  173;  Blood  v.  Hardy,  15  Me.  6ij 
Moore  v.  Taylor.  81  Md.  644. 

4.  Seal  Considered  of  No  Value. —  Mcintosh 
v.  Hodges,  no  Mich.  319;  Bless  v.  Jenkins,  129 
Mo.  647;  Long  v.  Hartwell,  34  N.  J.  L.  it6; 
Worrall  v.  Munn,  5  N.  Y.  229.  See  also 
Lawrence  v.  Taylor,  5  Hill  (N.  Y.)  107. 
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yzw}  though  not  for  a  longer  period.2  But  it  seems  that  a  lease  executed 
by  an  agent  without  due  authority  will  nevertheless  be -binding  as  a  memo- 
randum of  a  contract  to  lease.3  Written  authority  is  necessary  to  surrender 
or  to  assign,4  but  not  to  accept,5  a  lease.  The  authority  of  an  agent  to  bind 
his  principal  as  surety  must  be  conferred  by  writing. 6 

dd.  Ratification.  — A  ratification  by  the  principal  of  a  contract  made  by  his 
agent  is  equally  effectual  as  an  original  authority,7  and,  if  such  original 
authority  must  have  been  of  necessity  in  writing,  the  ratification  must  also  be 
in  writing.8  Otherwise  it  may  be  by  parol.9  Ratification  will  be  inferred 
where  the  principal  adopts  the  acts  of  the  agent.10 

ee.  Sub-agent.  —  The  signature  of  a  sub-agent  is  not  sufficient,11  unless  ratified 
by  the  principal. 12  But  it  has  been  held  that  a  broker's  clerk  may  sign  a 
memorandum  of  sale  under  the  direction  and  in  the  presence  of  his  employer, 
his  act  in  so  doing  being  considered  merely  ministerial  and  not  one  of 
delegated  authority.13 

ff.  Signature  in  Name  of  Agent.  —  The  agent  may  sign  the  memorandum  in 


1.  Authority  to  Execute  Lease  for  One  Year.  — 
Hoover  v.  Pacific  Oil  Co.,  41  Mo.  App.  317. 
Compare  Samuels  v.  Greenspan,  9  Kan.  App. 
141. 

2.  Authority  to  Execute  Lease  for  More  than 
One  Year. —  Folsom  v.  Pe'rrin,  2  Cal.  603;  Mc- 
intosh v.  Hodges,  no  Mich.  319;  Shea  v. 
Seelig,  89  Mo.  App.  146;  Long  v.  Poth,  (Supm. 
Ct.  App.  T.)  16  Misc.  (N.  Y.)  85;  Post  v. 
Martens,  2  Robt.  (N.  Y.)  437;  Smith  v.  Genet, 
(N.  Y.  City  Ct.  Gen.  T.)  2  City  Ct.  (N.  Y.) 
b.<:  i-ous'?ia  v.  Cohn,  (N.  Y.  City  Ct.  Gen.  T.) 
2  City  Ct.  (N.  Y.)  253.  Contra,  Johnson  v. 
Soniers,  1  Humph.  (Tenn.)  268. 

Sealed  Lease.  —  The  authority  of  an  agent  to 
execute  a  sealed  lease  must  be  shown  to  have 
been  conferred  in  writing.  Sigmund  v.  News- 
paper Co.,  82  111.  App.  178. 

An  agent  need  not  have  written  authority  to 
execute  a  lease  not  under  seal.  Marshall  v. 
Rugg,  6  Wyo.  270. 

3.  Lease  Binding  as  Memorandum  of  Contract. 
—  Lobdell  v.  Mason,  71  Miss.  937. 

4.  Authority  to  Surrender  or  Assign  Lease.  — 
Ramsay  v.  Wilkie,  (C.  PI.  Gen.  T.)  13  N.  Y. 
Supp.  554. 

6.  Authority  to  Accept  Lease.  —  Ehrmanntraut 
v.  Robinson,  52  Minn.  333. 

6.  Authority  to  Bind  Principal  as  Surety.  — 
Bullard  v.  Johns,  50  Ala.  382  ;  Simpson  v.  Com., 
89  Ky.  412;  Covington  First  Nat.  Bank  v. 
Gaines,  87  Ky.  507 ;  Dawson  v.  Lee,  83  Ky. 
49.  Contra,  Martin  v.  DulTey,  4  Phila.  (Pa.) 
75,  17  Leg.  Int.  (Pa.)  148. 

7.  Ratification  Effectual. —  Maclean  v.  Dunn, 
4  Bing.  722 ;  Hankins  v.  Baker,  46  N.  Y.  666. 

Subsequent  Acknowledgment  of  Deed.  —  A  deed 
executed  by  an  attorney  is  invalid  under  the 
ctatute,  unless  such  execution  was  authorized 
in  writing.  A  subsequent  acknowledgment  by 
the  principal  of  the  execution  of  his  attorney 
will  not  validate  the  same.  Videau  v.  Griffin, 
21  Cal.  380. 

Ratification  After  Contract  Rescinded. —  A  con- 
tract for  the  sale  of  land,  insufficient  because 
signed  by  an  agent  not  authorized  in  writing, 
cannot  be  ratified  by  the  prim  ipal  and  thus 
taken  out  of  the  statute  after  the  other  party 
has  withdrawn  from  the  contract.  Baldwin  v. 
Schiappacasse,  109  Mich.  170, 


Where  an  agent  not  authorized  in  writing 
has  executed  a  written  lease  for  his  principal 
for  a  period  longer  than  one  year,  the  principal 
cannot  ratify  the  same  after  the  tenant  has 
abandoned  the  premises  and  thereby  revive 
his  discharged  liability.  Smith  v.  Genet, 
(N.  Y.  City  Ct.  Gen.  T.)  2  City  Ct.  (N. 
Y.)  88. 

Contract  Made  Subject  to  Approval  of  Vendor.  — 

Where  a  memorandum  of  the  sale  of  land  is 
made  by  an  agent  appointed  verbally,  and  con- 
tains the  statement  that  it  is  made  "  subsequent 
to  the  approval  of  the  owner,"  it  is  necessary 
that  the  owner  should  know  the  contents  of 
the  memorandum  and  approve  and  ratify  it 
before  it  can  become  binding.  Meux4z>.  Hogue, 
91  Cal.  442. 

8.  Written  Ratification  Required —  Kozel  v. 
Dcarlove,  144  111.  23;  Roth  v.  Goerger,  118  Mo. 
556 ;  McClintock  v.  Southern  Penn  Oil  Co., 
146  Pa.  St.  144;  Parrish  v.  Koons,  1  Pars.  Eq. 
Cas.  (Pa.)  79.  But  see  Hammond  v.  Hannin, 
21  Mich.  374,  holding  that  an  oral  ratification 
of  a  contract  is  sufficient  though  the  original 
authority  of  the  agent  is  required  to  be  in 
writing. 

Ratification  of  Lease  for  More  than  One  Year 
Must  Ee  Written. —  Long  v.  Poth,  (Supm.  Ct. 
App.  T.)  16  Misc.  (N.  Y.)  85. 

Where  the  Principal  Is  Acting  in  a  Representa- 
tive Capacity  and  cannot  entrust  his  powers  to 
another,  a  ratification  by  him,  of  a  contract  for 
the  sale  of  land  made  by  one  assumed  to  act 
as  his  agent,  must  be  in  writing.  Newton  v. 
Bronson,  13  N.  Y.  587. 

9.  Parol  Ratification  Sufficient.  —  Ehrmann- 
traut v.  Robinson,  52  Minn.  333 ;  Newton  v. 
Bronson,  13  N.  Y.  587;  Lawrence  v.  Taylor.  5 
Hill  (N.  Y.)  107. 

10.  Ratification  Inferred. —  Pringle  v.  Spauld- 
ing,  53  Barb.  (N.  Y.)  17. 

11.  Signature  of  Suhagent  Insufficient.  —  Blore 
v.  Sutton,  3  Meriv.  237;  Tynan  v.  Dullnig, 
(Tex.  Civ.  App.  T894)  25  S.  W.  Rep.  465. 

12.  Principal  May  Ratify  Acts  of  Subagent.  — 
Coles  v.  Trecothick,  9  Ves.  Jr.  234 ;  Tynan  v. 
Dullnig,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
4<5S. 

13.  Signature  by  Broker's  Clerk.  —  Williams  v. 
Woods,  16  Md.  220. 
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his  own  name,1  and  it  is  not  necessary  that  the  name  of  the  principal  or  his 
relation  to  the  transaction  should  appear  from  the  writing.3  Parol  evidence 
is  admissible  to  show  the  agency.3  It  has  been  held,  however,  that  the  rule 
is  otherwise  where  the  agent  enters  into  a  contract  in  his  own  name  under 
seal.4 

b.  Seal.  — The  statute  of  frauds  does  not  require  the  memorandum  to  be 
sealed,5  but  does  not  operate  to  dispense  with  the  seal  in  the  case  of  the 
conveyance  of  an  estate  in  fee.6 

c.  WITNESSES.  —  Witnesses  to  the  memorandum  are  not  necessary.7 

6.  Contents  —  a.  PARTIES. — The  memorandum  must  show  who  are  the 
parties  to  the  contract,  either  by  naming  them,  or  so  describing  them  that 
they  may  be  identified.8    Parol  evidence  is  admissible  to  apply  a  descrip- 


1.  Agent  May  Sign  in  Own  Name — England. 
—  Cave  v.  Mackenzie,  46  L.  J.  Ch.  564,  37  L. 
T.  N.  S.  218.  But  see  Long  v.  Millar,  4  C. 
P.  D.  450. 

Massachusetts'.  —  Williams  v.  Bacon,  2  Gray 
(Mass.)  387. 

Mississippi.  —  Curtis  v.  Blair,  26  Miss.  309  ; 
Phillips  v.  Cornelius,  (Miss.  1900)  28  So.  Rep. 
871. 

Nebraska.  —  Mc Williams  v.  Lawless,  15  Neb. 
131.     Compare  Morgan  v.  Bergen,  3  Neb.  209. 

New  York.  —  Dykers  v.  Townsend,  24  N.  Y. 
57.     Compare  Worrall  v.  Munn,  5  N.  Y.  229. 

North  Carolina.  —  Phillips  v.  Hooker,  Phil. 
Eq.  (62  N.  Car.)  193  ;  Washburn  v.  Washburn, 
4  Ired  Eq.  (39  N.  Car.)  306. 

Texas.  —  Tynan  v.  Dulling,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  465. 

Virginia.  —  Yerby  v.  Grigsby,  9  Leigh  (Va.) 
387. 

West  Virginia.  —  Conaway  v.  Sweeney,  24 
W.  Va.  643- 

2.  Name  of  Principal  Need  Not  Appear.  — 
Gowen  v.  Klous,  101  Mass.  449;  Hargrove  v. 
Adcock,  in  N.  Car.  166;  Neaves  v.  North 
State  Min.  Co.,  90  N.  Car.  412;  Bickett  v. 
White,  27  Ohio  St.  405;  Walsh  v.  Barton,  24 
Ohio  St.  28  ;  Thayer  v.  Luce,  22  Ohio  St.  62. 
Compare  Shaw  v.  Finney,  13  Met.  (Mass.)  453; 
Wheeler  v.  Walden,  17  Neb.  122.  See  also  the 
title  Agency,  vol.  1,  p.  11 39  et  seq. 

3.  Agency  May  Be  Shown  by  Parol.  —  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.) 
446;  Heywood  v.  Andrews,  89  111.  App.  195; 
Tewksbury  v.  Howard,  138  Ind.  103;  Boehl  v. 
Haumesser,  114  Ind.  311;  Haskell  v.  Tukes- 
bury,  92  Me.  551  ;  Kingsley  v.  Siebrecht,  92 
Me.  23;  White  v.  Dahlquist  Mfg.  Co.,  179 
Mass.  427;  Tobin  v.  Larkin,  183  Mass.  389; 
McWilliams  v.  Lawless,  15  Neb.  131  ;  Brodhead 
v.  Reinbold,  200  Pa.  St.  618.  But  see  Clampet 
v.  Bells,  39  Minn.  272 ;  Fenly  v.  Stewart,  5 
Sandf.  (N.  Y.)  101  ;  Smith  v.  Wright,  5  Sandf. 
(N.  Y.)  113. 

4.  Sealed  Contract  in  Name  of  Agent.  —  Haubelt 
v.  Rea,  etc.,  Mill  Co.,  77  Mo.  App.  672. 

5.  Seal  Not  Necessary. —  Wheeler  v.  Newton, 
Prec.  Ch.  16;  Lente  v.  Clarke,  22  Fla.  515; 
Kneedler  v.  Anderson,  43  111.  App.  317;  Sim- 
mons v.  Spruill,  3  Jones  Eq.  (56  N.  Car.)  9; 
Witman  v.  Reading,  191,  Pa.  St.  134;  Cad- 
walader  v.  App,  81  Pa.  St.  194;  M'Farson's 
Appeal,  11  Pa.  St.  503;  Colt  v.  Selden,  5  Watts 
(Pa.)  525  ;  Campbell  v.  Fetterman,  20  W.  Va. 
398.  See  also  Smart  v.  Jones,  10  Jur,  N.  S. 
678. 


Lease  Need  Not  Be  Sealed.  —  Den  v.  Johnson, 
15  N.  J.  L.  116. 
Assignment  of  Lease  Need  Not  Be  Sealed.  — 

Holliday  v.  Marshall,  7  Johns.  (N.  Y.)  211. 

6.  Seal  Essential  to  Conveyance.  —  Nelson  v. 
Dubois,  13  Johns.  (N.  Y.)  175;  Jackson  v. 
Wood,  12  Johns.  (N.  Y.)  73  —  decided  in  1814. 

7.  Witnesses  Not  Necessary.  —  Lente  v. 
Clarke,  22  Fla.  515. 

8.  Memorandum  Must  Show  Parties  —  Eng- 
land.— Potter  v.  Duffield,  L.  R.  18  Eq.  4; 
Thomas  v.  Brown,  1  Q.  B.  D.  714  ;  Hodgens  v. 
Keon,  (1894)  2  Ir.  657;  Hood  v.  Barrington. 
L.  R.  6  Eq.  218;  Sale  v.  Lambert,  L.  R.  18 
Eq.  1;  Rossiter  v.  Miller,  3  App.  Cas.  1124; 
Butcher  v.  Nash,  61  L.  T.  N.  S.  72;  Towle  v. 
Topham,  37  L.  T.  N.  S.  308;  Catling  v.  King, 

5  Ch.  D.  660  ;  Commins  v.  Scott,  L.  R.  20  Eq. 
11;  Donnison  v.  People's  Cafe  Co.,  45  L.  T. 
N.  S.  187;  Williams  v.  Jordan,  6  Ch.  D.  517; 
Filby  v.  Hounsell,  (1896)  2  Ch.  737;  Sale  v. 
Lambert,  L.  R.  18  Eq.  1  ;  Commins  v.  Scott, 
L.  R.  20  Eq.  1 1  ;  Pattle  v.  Anstruther,  4  Re- 
ports 470;  Potter  v.  Duffield,  L.  R.  18  Eq.  4; 
Carr  v.  Lynch,  82  L.  T.  N.  S.  381  ;  Vanderbergh 
v.  Spooner,  4  H.  &  C.  519,  35  L.  J.  Exch.  201, 
L.  R.  1  Exch.  316;  Williams  v.  Byrnes,  1  Moo. 
P.  C.  C.  N.  S.  154. 

United  States.  —  Grafton  v.  Cummings,  99 
U.  S.  100;  American  Iron,  etc.,  Mfg.  Co.  v. 
Midland  Steel  Co.,  101  Fed.  Rep.  200;  Peoria 
Grape  Sugar  Co.  v.  Babcock  Co.,  67  Fed.  Rep. 
892. 

Alabama.  ■ —  Cormack  v.  Masterson,  3  Stew. 

6  P.  (Ala.)  411. 
Connecticut.  —  Nichols  v.  Johnson,  10  Conn. 

192. 

Georgia.  —  Oglesby  Grocery  Co.  v.  Williams 
Mfg.  Co.,  112  Ga.  359. 

Iowa.  —  American  Oak  Leather  Co.  v.  Porter, 
94  Iowa  117. 

Massachusetts.  —  Howe  v.  Watson,  179 
Mass.  30;  Lewis  v.  Wood,  153  Mass.  321  ;  Jones 
v.  Dow,  142  Mass.  130;  Sanborn  v.  Flagler,  9 
Allen  (Mass.)  474. 

Missouri.  —  Carrick  v.  Mincke,  60  Mo.  App. 
140;  Rucker  v.  Harrington,  52  Mo.  App. 
481. 

New  Hampshire.  —  Rafferty  v.  Lougee,  63  N. 
H.  54 ;  Brown  v.  Whipple,  58  N.  H.  229  ;  Web- 
ster v.  Ela,  5  N.  H.  540. 

New  York.  —  Mentz  v.  Newwitter,  122  N. 
Y.  491  ;  Calkins  v.  Falk,  1  Abb.  App.  Dec.  (N. 
Y.)  291,  affirming  39  Barb.  (N.  Y.)  620;  Mars- 
ton  v.  French,  (C  PI.  Gen.  T.)  17  N.  Y.  Supp. 
509. 
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tion,1  but  not  to  supply  a  party  not  mentioned.2  Letters  or  other  papers,  how- 
ever, sufficiently  referring  to  the  memorandum,  may  be  read  in  connection 
therewith  to  supply  the  name  or  description  of  a  missing  party.3  A  contract 
of  guaranty,  contrary  to  the  general  rule,  need  not  be  addressed  to  any  person,  * 
unless  intended  for  a  particular  promisee.5  The  parties  need  not  be  designated 
as  buyer  and  seller,  respectively,6  provided  they  are  sufficiently  distinguished 
one  from  the  other.T 

b.  Subject-matter  —  (i)  In  General.  —  The  memorandum,  whether  it 
be  found  in  a  single  writing  or  in  separate  writings,  must  show  the  subject- 
matter  of  the  contract,8  so  that  it  need  not  be  ascertained  by  parol  proof.9 


North  Carolina.  —  Mayer  v.  Adrian,  77  N. 
Car.  83. 

Wisconsin.  —  Seymour  v.  Cushway,  100  Wis. 
580. 

Auctioneer's  Entry  Must  Show  Vendor.  —  Car- 
roll v.  Powell,  48  Ala.  298 ;  Knox  v.  King,  36 
Ala.  367;  O'Sullivan  v.  Overton,  56  Conn.  102; 
McGovern  v.  Hern,  153  Mass.  308;  Sherburne 
v.  Shaw,  1  N.  H.  157;  Mentz  v.  Hewwitter, 
122  N.  Y.  491;  Champlin  v.  Parish,  11  Paige 
(N.  Y.)  40S. 

Broker's  Memorandum  Must  Show  Parties.  — 
Coddington  v.  Goddard,  16  Gray  (Mass.)  436. 
See  also  Lincoln  v.  Erie  Preserving  Co.,  132 
Mass.  129. 

Sheriffs  Memorandum  Must  Show  Purchaser.  — 

Remington  v.  Linthicum,  14  Pet.  (U.  S.)  84; 
Tombs  v.  Basye,  65  Mo.  App.  30. 

Reference  to  Party  by  Partnership  Designation 
Sufficient.  —  Phillips  v.  Cornelius,  (Miss.  1900) 
28  So.  Rep.  871. 

Agreement  for  Lease  Should  Show  Both  Lessor 
and  Lessee.  —  Williams  v.  Jordan,  6  Ch.  D.  517; 
Warner  v.  Willington,  3  Drew.  523 ;  Stokell 
v.  Niven,  61  L.  T.  N.  S.  18. 

A  Subscription  Paper  headed  with  the  name  of 
the  promisee,  but  not  addressed  to  any  one, 
was  held  insufficient  under  the  statute.  In  re 
Hudson,  54  L.  J.  Ch.  811,  33  W.  R.  819. 

"  Vendor "  not  sufficient  description.  Potter 
v.  Duffield,  L.  R.  18  Eq.  4. 

"  Sir,"  not  sufficient  description.  Williams 
v.  Jordan,  6  Ch.  D.  517. 

"  Proprietor,"  "  Owner,"  "  Mortgagee,"  suffi- 
cient description  of  vendor.  Jarrett  v.  Hunter, 
34  Ch.  D.  182. 

"Tenant"  is  a  sufficient  description  of  one 
party  in  a  lease  signed  by  both.  Stokell  v. 
Niven,  61  L.  T.  N.  S.  18. 

1.  Parol  Evidence  Admissible  to  Identify  Party. 

—  Heywood  v.  Andrews,  89  111.  App.  195; 
Haskell  v.  Tukesbury,  92  Me.  551  ;  Freeland  v. 
Ritz,  154  Mass.  £57;  Jones  v.  Dow,  142  Mass. 
130.  See  also  supra,  this  section,  5.  Manner  of 
Execution  —  a.  Signature  —  (2)  Sufficiency  — 
(d)  Signature  by  Agent.  And  see  infra,  this 
section,  7.  Variation. 

Parol  Evidence  Admissible  to  Identify  Misnamed 
Vendor.  —  Alexander  v.  Moore,  19  Mo.  143. 

Parol  Evidence  Admissible  to  Show  Party  Am- 
biguously Mentioned.  —  Lee  v.  Cherry,  85  Tenn. 
707. 

A  Reference  to  the  Vendee  as  "  You,"  when  the 
memorandum  is  not  addressed  to  any  particular 
person,  is  not  sufficient,  and  oral  evidence  is 
not  admissible  to  show  who  was  intended. 
Carrick  v.  Mincke,  60  Mo.  App.  140. 

2.  Parol  Evidence  Inadmissible  to  Supply  Party. 

—  Brown  v.  Whipple,  58  N.  H-  229 ;  Hoffman 
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v.  Larue,  3  N.  J.  L.  239.  See  infra,  this  sec- 
tion, 7.  Variation. 

3.  Name  May  Be  Supplied  by  Separate  Writing. 

—  See  supra,  this  section,  2.  Form  —  b.  Sepa- 
rate yl  ritings,  and  5.  Manner  of  Execution  — 
a.  Signature — (2)  Sufficiency — (a)  Place  of 
Signature.  See  also  the  following  cases : 
Bourdillon  v.  Collins,  24  L.  T.  N.  S.  344,  19 
W.  R.  556;  Skelton  v.  Cole,  1  De  G.  &  J.  587; 
Warner  v.  Willington,  2  Jur.  N.  S.  433 ; 
Coombs  v.  Wilkes,  (1891)  3  Ch.  77;  Dobell  v. 
Hutchinson,  3  Ad.  &  El.  355;  30  E.  C.  L.  118; 
Pearce  v.  Gardner,  (1897)  1  Q.  B.  688;  Brettel 
v.  Willia/ns,  4  Exch.  623  ;  Clampet  v.  Bells,  39 
Minn.  272. 

4.  Guaranty  Need  Not   Name  Addressee.  — 

Walton  v.  Dodson,  3  C.  &  P.  162,  14  E.  C.  L. 
250;  Griffin  v.  Rembert,  2  S.  Car.  410'.  Com- 
pare Oglesby  Grocery  Co.  v.  Williams  Mfg.  Co., 
112  Ga.  359;  Hoffman  v.  Larue,  3  N.  J.  L.  259; 
Plattsburgh  First  Nat.  Bank  v.  Sowles,  46  Fed. 
Rep.  731. 

5.  Particular  Promisee  Must  Be  Named.  — 

Williams  v.  Lake,  2  El.  &  El.  349,  i405  E.  C.  L. 
349  ;  Grant  v.  Naylor,  4  Cranch  (U.  S.)  224. 

6.  Designation  of  Parties  Unnecessary.  — 
Newell  v.  Radford,  L.  R.  3  C.  P.  52. 

7.  Parties  Must  Be  Distinguished  from  Each 
Other.  —  Frank  v.  Eltringham,  65  Miss.  281. 

8.  Memorandum  Must  Show  Subject-matter  — 
Canada.  ■ — ■  Scott  v.  Melady,  27  Ont.  App.  193. 

Colorado. — -Ross  v.  Purse,  17  Colo.  24;  Ep- 
pich  v.  Clifford,  6  Colo.  493  ;  Ellis  v.  Denver, 
etc.,  R.  Co.,  7  Colo.  App.  350. 

Connecticut.  —  Morris  v.  Peckham,  51  Conn. 
128. 

Massachusetts.  —  Hazard  v.  Day,  14  Allen 
(Mass.)  487. 

Michigan.  —  Cummer  v.  Butts,  40  Mich.  322. 

Minnesota.  —  Tice  v.  Freeman,  30  Minn. 
389. 

Mississippi.  —  Fisher  v.  Kuhn,  54  Miss.  480. 
Missouri.  —  Whaley   v.   Hinchfnan,    22  Mo. 
App.  483. 

Nebraska.  —  Barton  v.  Patrick,  20  Neb.  654. 
Nezv  York.  —  Bailey  v.  Ogden,  3  Johns.  (N. 
Y.)  398. 

North  Carolina.  —  Breaid  v.  Munger,  88  N. 
Car.  297. 

Nature  of  Services  Must  Be  Stated.  —  A  memo- 
randum showing  that  one  party  has  employed 
another  party  at  a  certain  fixed  salary,  but  with- 
out reciting  what  the  salary  is  to  be  paid  for, 
is  not  sufficient,  as  it  does  not  show  all  the 
essential  and  material  elements  of  the  agree- 
ment made  by  the  party  signing  the  same. 
Drake  v.  Seaman,  97  N.  Y.  230. 

9.  Subject-matter  Not  Supplied  bv  Parol.  — 
Peoria  Grape  Sugar  Co.  v.  Babcock  Co.,  67  Fed, 
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(2)  Personal  Property.  —  The  contract  must  be  explicit  as  to  the  goods  or 
merchandise  covered  by  it,1  and  where  the  property  is  of  such  character  that 
it  is  sold  by  quantity  or  number,  the  memorandum  must  definitely  state  what 
quantity  or  number  was  sold.2  But  it  is  not  necessary  to  recite  paiticulars 
which  are  immaterial  to  the  validity  of  the  contract.3  A  memorandum  is  not 
objectionable  because  it  leaves  to  one  party  the  option  of  fulfilling  the  contract 
by  the  delivery  of  either  one  of  two  kinds  of  goods.4 

(3)  Real  Property.  —  A  contract  for  the  sale  of  real  property  must  contain 
a  description  of  the  land  to  be  sold.5  But  it  is  not  necessary  that  the  descrip- 
tion should  be  given  with  such  particularity  as  to  make  a  resort  to  extrinsic 
evidence  unnecessary.  The  doctrine  id  certum  est  quod  certum  reddi  potest 
applies,  and  if  the  designation  is  so  definite  that  the  purchaser  knows  exactly 
what  he  is  buying,  and  the  seller  knows  what  he  is  selling,  and  the  land  is  so 
described  that  the  court  can,  with  the  aid  of  extrinsic  evidence,  apply  the 
description  to  the  exact  property  intended  to  be  sold,  it  is  enough.0  Parol 


Rep.  892.  See  also  infra,  this  section,  7.  Varia- 
tion. 

1.  Memorandum  Must  Be  Explicit  as  to  Per- 
sonal Property.  —  Burgess  Sulphite  Fibre  Co.  v. 
Broomfield,  180  Mass.  283. 

Alterations  or  Additions  to  Goods.  —  Where  a 
contract  is  made  for  the  sale  of  goods  to  be 
manufactured,  alterations  or  additions  made  in 
such  goods  during  their  manufacture  are  not 
required  to  be  in  writing  distinct  from  the  old 
agreement.  Hoadly  v.  M'Laine,  10  Bing.  482, 
25  E.  C.  L.  208. 

2.  Quantity  or  Number  of  Property. —  Ellis  v. 
Denver,  etc.,  R.  Co.,  7  Colo.  App.  350. 

3.  Immaterial  Particulars.  —  Penniman  v. 
Hartshorn,  13  Mass.  87. 

4.  Delivery  of  One  of  Two  Kinds  of  Goods.  — 
American  Iron,  etc.,  Mfg.  Co.  v.  Midland  Steel 
Co.,  101  Fed.  Rep.  200. 

5.  Necessity  for  Describing  Land  —  United 
States.  —  Williams  v.  Threlkeld,  2  Cranch  (C. 
C.)  307,  29  Fed.  Cas.  No.  17,741. 

Kentucky.  —  Hanly  v.  Blackford,  1  Dana 
(Ky.)  1. 

Massachusetts. —  John  F.  Fowkes  Mfg.  Co.  v. 
Metcalf,  169  Mass.  595  ;  Sherer  v.  Trowbridge, 
135  Mass.  500;  Clark  v.  Chamberlin,  112  Mass. 
19;  Whelan  v.  Sullivan,  102  Mass.  204;  Hurley 
v.  Brown,  98  Mass.  545  ;  Atwood  v.  Cobb,  16 
Pick.  (Mass.)  227;  Morton  v.  Dean,  13  Met. 
(Mass.)  385. 

Michigan.  —  Alpena  Lumber  Co.  v.  Fletcher, 
48  Mich.  555. 

Minnesota.  —  Taylor  v.  Allen,  40  Minn.  433. 

Mississippi.  —  McGuire  v.  Stevens,  42  Miss. 
724. 

Missouri.  —  Fox  v.  Courtney,  in  Mo.  147. 

New  Jersey.  —  Bernheimer  v.  Verdon,  63  N. 
J.  Eq.  312;  Carr  v.  Passaic  Land  Imp.,  etc., 
Co.,  19  N.  J.  Eq.  424. 

New  York.  —  Rollin  v.  Pickett,  2  Hill  (N. 
Y.)  502. 

Pennsylvania.  — ■  Conrade  v.  O'Brien,  1  Pa. 
Super.  Ct.  104. 

Nature  of  Interest  Conveyed  Must  Appear.  — 
Farwell  v.  Mather,  10  Allen  (Mass.)  322;  Allen 
v.  Bennett,  8  Smed.  &  M.  (Miss.)  672. 

6.  Description  Sufficient  if  Land  Can  Be  Identi- 
fied —  England.  —  Inge  v.  Birmingham,  etc.,  R. 
Co.,  3  De  G.  M.  &  G.  658;  Plant  v.  Bourne, 
(1897)  2  Ch.  281  ;  Ogilvie  v.  Foljambe,  3  Meriv. 
«j3 ;  Shardlow  v.  Cotterell,  20  Ch,  D.  qo. 


United  States.- — Ryan  v.  U.  S.,  136  U.  S.  68. 

Illinois.  —  White  v.  Hermann,  51  111.  243. 

Indiana.  —  Miller  v.  Campbell,  52  Ind.  125; 
Lingeman  v.  Shirk,  15  Ind.  App.  432. 

Kansas.  —  Ross  v.  Allen,  45  Kan.  231  ;  Hollis 
v.  Burgess,  37  Kan.  487. 

Kentucky.  —  Henderson  v.  Perkins,  94  Ky. 
207  ;  Jones  v.  Tye,  93  Ky.  390  ;  Winn  v.  Henry, 
84  Ky.  48;  Wortham  v.  Stith,  (Ky.  1902)  66 
S.  W.  Rep.  390;  Voorheis  v.  Eiting,  (Ky.  1893) 
22  S.  W.  Rep.  80. 

Michigan.  —  Eggleston  v.  Wagner,  46  Mich. 
610. 

Minnesota.  —  Swallow  v.  Strong,  83  Minn. 
87  ;  Tice  v.  Freeman,  30  Minn.  389. 

Missouri.  —  Black  v.  Crowther,  74  Mo.  App. 
480  ;  Weil  v.  Willard,  55  Mo.  App.  376  ;  Whaley 
v.  Hinchman,  22  Mo.  App.  483 ;  Schroeder  v. 
Taaffe,  11  Mo.  App.  267. 

Montana.  —  Ryan  v.  Davis,  5  Mont.  505. 

Nebraska.  —  Barton  v.  Patrick,  20  Neb.  654. 

New  Jersey.  —  Lippincott  v.  Bridgewater,  55 
N.  J.  Eq.  208. 

New  York.  —  Lawson  v.  Mead,  Hill  &  D. 
Supp.  (N.  Y.)  158;  Richards  v.  Edick,  17  Barb. 
(N.  Y.)  260. 

North  Carolina.  —  Falls  of  Neuse  Mfg.  Co.  v. 
Hendricks,  106  N.  Car.  485  ;  Thornburg  v. 
'  Masten,  88  N.  Car.  293  ;  Simmons  v.  Spruill,  3 
Jones  Eq.  (56  N.  Car.)  9  ;  Kitchen  v.  Herring, 
7  Ired.  Eq.  (42  N.  Car.)  190. 

South  Carolina.  —  Humbert  v.  Brisbane,  25 
S.  Car.  506. 

Tennessee.  —  Adams  v.  Scales,  1  Baxt. 
(Tenn.)  337;  Holms  v.  Johnston,  12  Heisk. 
(Tenn.)  155;  Johnson  v.  Kellogg,  7  Heisk. 
(Tenn.)  262 ;  Gudger  v.  Barnes,  4  Heisk. 
(Tenn.)  570;  McCarty  v.  Kyle,  4  Coldw.  (Tenn.) 
348;  Davis  v.  Ross,  (Tenn.  Ch.  1898)  50  S.  W. 
Rep.  650  ;  Hitchcock  v.  Southern  Iron,  etc.,  Co., 
(Tenn.  Ch.  1896)  38  S.  W.  Rep.  588. 

Texas.  —  Watson  v.  Baker,  71  Tex.  739; 
Sullivan  v.  Zanderson.  (Tex.  Civ.  App.  1S97) 
42  S.  W.  Rep.  1027;  Morrison  v.  Dailey,  (Tex. 
1887)  6  S.  W.  Rep.  426. 

"  All  His  Estate  and  Interest  "  is  a  good  de- 
scription. Priddle  v.  Wood,  4  New  Reports 
320. 

"  Interest "  of  vendor  means  his  whole  inter- 
est.   Bower  v.  Cooper,  2  Hare  408. 
"  Two  Lots  Owned  by  Me,"  in  a  certain  street 
.  and  city  is  a,  sufficient  description,  if  there  ar§ 
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evidence  may  be  resorted  to  for  the  purpose  of  identifying  the  description 
with  its  location  upon  the  ground,1  but  not  for  the  purpose  of  ascertaining 
and  locating  the  land  about  which  the  parties  negotiated,  and  supplying  a 
description  thereof  which  they  have  omitted  from  the  writing.2  Other  wnt- 
ings,  to  which  proper  reference  is  made  in  the  memorandum,  may  be  looked 
to  to  furnish  the  entire  description  or  to  explain  the  one  given,3  but  a  descrip- 

but  two  lots  which  will  answer  that  description. 
Waring  v.  Ayres,  40  N.  Y.  357. 

All  Property  Left  at  Death.  —  The  property  is 
sufficiently  described  when  it  is  to  be  all  the 
property  which  a  certain  person  shall  leave  at 
the  time  of  death.  Howe  v.  Watson,  179  Mass. 
30. 


Reference  to  Lands  as  Part  of  Estate.  —  A  de- 
scription referring  to  lots  as  part  of  an  estate 
is  sufficient  when  the  lands  therein  included 
were  well  known  by  that  name,  and  its  location 
and  boundary  a  matter  of  record.  Briggs  v. 
Munchon,  56  Mo.  467. 

Reference  to  Number  of  Acres  in  Large  Tract.  — 
Where  the  memorandum  shows  an  agreement 
to  convey  a  certain  number  of  acres  in  a  speci- 
fied larger  tract  of  land  the  description  of  the 
part  actually  to  be  conveyed  is  uncertain. 
Brockway  v.  Frost,  40 'Minn.  155. 

Inaccurate  Statement  of  Ownership.  —  An  ac- 
curate description  of  the  land,  followed  by  an 
inaccurate  statement  of  the  ownership,  will  not 
render  the  memorandum  void.  Tobin  v.  Larkin, 
j  83  Mass.  389. 

Lands  Leit  to  Selection  of  One  Party.  ■ —  Where 
the  lands  are  not  specifically  described,  but 
there  is  a  definite  mode  of  ascertaining  them 
prescribed  in  the  contract,  such  as  where  the 
lands  are  to  be  selected  by  one  party  in  a  cer- 
tain tract,  the  contract  is  sufficient.  Lingeman 
v.  Shirk,  15  Ind.  App.  432. 

Description  Held  Sufficient. —  See  the  follow- 
ing cases  for  descriptions  held  sufficient : 
Shardlow  v.  Cotterell,  20  Ch.  D.  90  ;  McMurray 
v.  Spicer,'  L.  R.  5  Eq.  527  ;  Oliver  v.  Hunting, 
44  Ch.  D.  205  ;  Naylor  v.  Goodall,  47  L.  J.  Ch. 
53,  37  L.  T.  N.  S.  422,  26  W.  R.  162;  Plant  v. 
Bourne,  (1897)  2  Ch.  281;  Nichols  v.  Johnson, 
10  Conn.  192;  Gowen  v.  Klous,  101  Mass.  449; 
Parks  v.  People's  Bank,  31  Mo.  App.  12;  Hey- 
ward  v.  Wilmarth,  (Supm.  Ct.  Spec.  T.)  78  N. 
Y.  Supp.  347;  Phillips  v.  Swank,  120  Pa.  St. 
76;  Ross  v.  Baker,  72  Pa.  St.  186. 

Description  Held  Insufficient.  —  See  the  follow- 
ing cases  for  description  held  insufficient : 
Vale  of  Neath  Colliery  Co.  v.  Furness,  45  L.  J. 
Ch.  276,  34  L.  T.  N.  S.  231,  24  W.  R.  631; 
Andrew  v.  Babcock,  63  Conn.  109;  Beckmann  v. 
Mepham,  97  Mo.  App.  161  ;  Breaid  v.  Munger, 
88  N.  Car.  297  ;  Ives  v.  Armstrong,  5  R.  I.  567  ; 
Hudson  v.  King,  2  Heisk.  (Tenn.)  560. 

1.  Parol  Evidence  Admissible  to  Apply  Descrip- 
tion—  England. —  Plant  v.  Bourne,  (1897)  2 
Ch.  281;  Ogilvie  v.  Foljambe,  3  Meriv.  53; 
Shardlow  v.  Cotterell,  20  Ch.  D.  90. 

California.  —  Craig  v.  Zelian,  137  Cal.  105. 

Florida.  —  Lente  v.  Clarke,  22  Fla.  515. 

Illinois.  —  Bulkley  v.  Devine,  127  111.  406. 

Indiana.  —  Tewksbury  v.  Howard,  138  Ind. 
103;  Guy  v.  Barnes,  29  Ind.  103;  Colerick  v. 
Hooper,  3  Ind.  316;  Carpenter  v.  Lockhart,  I 
Ind.  434. 

Iowa.  —  Wilson  v.  Riddick,  100  Iowa  697. 
Massachusetts.  —  Giles  v.  Swift,  170  Mass. 


867 


461  ;  Doherty  v.  Hill,  144  Mass.  465  ;  Mead  v. 
Parker,  115  Mass.  413;  Scanlan  v.  Geddes,  112 
Mass.  15  ;  Hurley  v.  Brown,  98  Mass.  545.  . 
Minnesota.  —  Tice  v.  Freeman,  30  Minn.  389. 
Missouri.  —  Black  v.  Crowther,  74  Mo.  App. 
480  ;  Whaley  v.  Hinchman,  22  Mo.  App.  483. 

New  York.  —  Tallman  v.  Jtranklin,  14  N.  Y. 
584- 

North  Carolina.  —  Murdock  v.  Anderson,  4 
Jones  Eq.  (57  N.  Car.)  77. 

Rhode  Island.  —  Ray  v.  Card,  21  R.  I.  362. 

South  Carolina.  —  Willis  v.  Hammond,  41  S. 
Car.  153;  Kennedy  v.  Gramling,  33  S.  Car.  367. 

Tennessee.  —  Farris  v.  Caperton,  1  Head 
(Tenn.)  606. 

Texas.  —  Watson  v.  Baker,  71  Tex.  739; 
Regan  v.  Milby,  21  Tex.  Civ.  App.  21. 

West  Virginia.  —  White  v.  Core,  20  W.  Va. 
272. 

Wisconsin.  —  Singleton  v.  Hill,  91  Wis.  51. 

Parol  Evidence  Admissible  to  Explain  Latent 
Ambiguity.  —  Cossitt  v.  Hobbs,  56  111.  231. 

Parol  Evidence  Inadmissible  to  Explain  latent 
Ambiguity.  —  Cammack  v.  Prather,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  354. 

"  This  Place "  may  be  identified  by  parol. 
Waldron  v.  Jacob,  Ir.  R.  5  Eq.  131. 

See  also  infra,  this  section,  7.  Variation. 

2.  Parol  Evidence  Inadmissible  tp  Supply  De- 
scription—  California.  —  Craig  v.  Zelian,  137 
Cal.  105. 

Georgia.  —  Douglass  v.  Bunn,  110  Ga.  159. 

Indiana.  —  Baldwin  v.  Kerlin,  46  Ind.  426  ; 
Guy  v.  Barnes,  29  Ind.  103. 

Maryland.  —  Taney  v.  Bachtell,  9  Gill  (Md.) 
205. 

Massachusetts.  —  Doherty  v.  Hill,  144  Mass. 
465- 

Missouri.  —  King  v.  Wood,  7  Mo.  389. 

North  Carolina.  —  Murdock  v.  Anderson,  4 
Jones  Eq.  (57  N.  Car.)  77. 

Pennsylvania.  —  Mellon  v.  Davison,  123  Pa. 
St.  298 ;  Smith's  Appeal,  69  Pa.  St.  474 ;  Fer- 
guson v.  Staver,  33  Pa.  St.  411  ;  Soles  v.  Hick- 
man, 20  Pa.  St.  182. 

Rhode  Island.  —  Ray  v.  Card,  21  R.  I.  362. 

South  Carolina.  —  Kennedy  v.  Gramling,  33 
S.  Car.  367. 

Tennessee.  —  Dougherty  v.  Chesnutt,  86 
Tenn.  1  ;  White  v.  Motley,  4  Baxt.  (Tenn.) 
544;  Dobson  v.  Litton,  5  Coldw.  (Tenn.)  616. 

Texas.  —  Watson  v.  Baker,  71  Tex.  739; 
Regan  v.  Milby,  21  Tex.  Civ.  App.  21. 

See  also  infra,  this  section,  7.  Variation. 

3.  Description  Obtained  from  Other  Writings  — 
England.  —  Hodges  v.  Horsfall,  1  Russ.  &  M. 
116;  Naylor  v.  Goodall,  47  L.  J.  Ch.  53,  37  L. 
T.  N.  S.  422-  26  W.  R.  162  ;  Bellaney  v.  Knight. 
5  L.  T.  N.  S.  785,  10  W.  R.  289  ;  Nene  Valley 
Drainage  Com'rs  v.  Dunkley,  4  Ch.  D.  1  ; 
Oliver  v.  Hunting,  44  Ch.  D.  205  ;  Shardlow  v. 
Cotterell,  20  Ch.  D.  90;  Wylson  v.  Dunn,  34 
Ch.  D.  569  ;  Owen  v.  Thomas,  3  Myl.  &  K.  353. 

Alabama.  —  Jenkins  v.  Harrison,  66  Ala.  345. 
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tioa  which  consists  merely  of  a  reference  to  a  verbal  agreement  for  its  identity 
is  insufficient.1  It  is  not  absolutely  necessary  that  the  state  or  county  should  be 
a  part  of  the  description.  It  is  sufficient  if,  upon  the  whole  instrument,  it 
can  be  fairly  inferred  in  what  state  or  county  the  land  lies.8  An  agreement 
which  does  not  definitely  describe  the  land  will,  nevertheless,  be  held  sufficient 
where  possession  of  the  land  is  taken  thereunder,  and  the  same  is  thereby 
identified.3 

c.  Consideration.  —  The  stipulated  price  or  consideration,  being  one  of 
the  essential  terms  of  the  bargain,  should  be  stated  in  the  memorandum,4 
except  where  the  price  has  been  paid  in  full,5  or  where  the  memorandum  is 
itself  the  instrument  by  which  the  title  to  the  property  sold  passes.6  The 
price  may  be  stated  in  any  words  or  figures  which  clearly  indicate,  as  applied 
to  the  subject-matter,  what  Ih  t  price  is.7  Or,  the  memorandum  will  be 
sufficient  if  the  price  can  be  f  nl    inferred  from  the  terms  thereof,**  or  can  be 


Illinois.—  Kopp  v.  Reiter,  146  111.  437  ;  Wood 
v.  Davis,  82  111.  311  ;  Work  v.  Cowhick,  81  111. 
317;  Cossitt  v.  Hobbs,  56  111.  231. 

Indiana.  —  Wilstach  v.  Heyd,  122  Ind.  574. 

Maryland. —  Scarlett  v.  Stein,  40  Md.  512. 

Neiv  lersey.  —  Nibert  v.  Baghurst,  47  N.  J. 
Eq.  201.  . 

Ths  Writing  Referred  To  must  be  actually  in 
existence,  Adams  v.  Wheatley,  3  W.  R.  96. 
Though  the  contract  may  still  be  enforced  if 
such  writing  be  lost.  Andrew  v.  Andrew,  3 
W.  R.  337-  „  . 

1.  Reference  to  Verbal  Agreement.  —  Hyde  v. 
Cooper,  13  Rich.  Eq.  (S.  Car.)  250. 

2.  Omission  of  State  or  County.  —  Tewksbury 
v.  Howard,  138  Ind.  103;  Scanlan  v.  Geddes, 
112  Mass.  15;  Hurley  v.  Brown,  98  Mass.  545; 
Quinn  v.  Champagne,  38  Minn.  322;  Price  v. 
McKay,  53  N.  J.  Eq.  588;  Robeson  v.  Horn- 
baker,  3  N.  J.  Eq.  60;  Dougherty  v.  Chesnutt, 

86  Tenn.  1. 

3.  Identification  by  Taking  Possession.—  Over- 
street  v.  Rice,  4  Bush  (Ky.)  1  ;  Troup  v.  Troup, 

87  Pa.  St.  149- 

4.  Price  Must  Be  Stated  —  United  States.— 
Williams  v.  Morris,  95  U.  S.  444;  Remington 
v.  Linthicum,  14  Pet.  (U.  S.)  84;  Smith  v. 
Arnold,  5  Mason  (U.  S.)  414- 

Alabama.  —  White  V.  White,  107  Ala.  417; 
Foster  v.  Napier,  74  Ala.  393  I  Boiling  v. 
Munchus,  65  Ala.  558;  Adams  v.  M'Millan,  7 
Port.  (Ala.)  73. 

Georgia.  —  Turner  v.  Lorillard  Co.,  100  Ga. 

645-  , 

Indiana.  —  Coburn  v.  Hall,  7  Ind.  291. 

Kentucky.  —  Usher  v.  Flood,  83  Ky.  552, 
affirmed  (1891)  17  S.  W.  Rep.  132. 

Michigan.  —  James  v.  Muir  33  Mich.  223. 

New  Hampshire.  —  Neelson  v.  Sanborne,  2  N. 
H.  413- 

New  York.  —  Drake  v.  Seaman,  97  N.  Y.  230  ; 
Stone  v.  Browning,  68  N.  Y.  604  ;  Newbery  v. 
Wall,  65  N.  Y.  484 ;  Seymour  v.  Warren,  59 
N.  Y.  App.  Div.  120. 

Pennsylvania.  —  Conrade  v.  O'Brien,  1  Pa. 
Super.  Ct.  104. 

Vermont.  —  Ide  v.  Stanton,  15  Vt.  685.  Com- 
pare Patchin  v.  Swift,  21  Vt.  292. 

Price  for  Lands  Must  Be  Stated.  —  Phillips  v. 
Adams,  70  Ala.  373 ;  Adams  v.  M'Millan,  7 
Port.  (Ala.)  73;  Loan  v.  Chenault,  3  J.  J. 
Marsh.  (Ky.)  294:  Phelps  v.  Stillings,  60  N.  H. 
505;  Underwood  v.  Campbell,  14  N.  H.  393; 


Kerr  v.  Shaw,  13  Johns.  (N.  Y.)  236;  Sears  v. 
Brink,  3  Johns.  (N.  Y.)  210;  Soles  v.  Hick- 
man, 20  Pa.  St.  180;  Kennedy  v.  Gramling,  33 
S.  Car.  367.  Compare  Ewing  v.  Stanley,  (Ky. 
1902)  69  S.  W.  Rep.  724  ;  Church  of  Advent  v. 
Farrow,  7  Rich.  Eq.  (S.  Car.)  378. 

Price  for  Goods  Must  Be  Stated.  —  Goodman  v. 
Griffiths,  1  H.  &  N.  574  ;  Elmore  v.  Kingscote, 
5  B.  &  C.  583,  12  E.  C.  L.  327  ;  Scott  v.  Melady, 
27  Ont.  App.  193 ;  Peoria  Grape  Sugar  Co.  v. 
Babcock  Co.,  67  Fed.  Rep.  892;  Hanson  v. 
Marsh,  40  Minn.  1  ;  Newbery  v.  Wall,  65  N.  Y. 
484;  Cameron  v.  Tompkins,  72  Hun  (N.  Y.) 
113;  Corbitt  v.  Salem  Gaslight  Co.,  6  Oregon  405. 

Price  for  Services  Must  Be  Stated.  —  Sykes  v. 
Dixon,  9  Ad.  &  El.  693,  36  E.  C.  L.  244;  Hor- 
ton  v.  Wollner,  71  Ala.  452. 

Promise  to  Pay  Need  Not  Appear  in  Wrmrg. 

—  Ames  v.  Moir,  27  111.  App.  88,  affirmed  130 
111.  582. 

Fictitious  Consideration  Sufficient  —  The  stat- 
ute is  always  satisfied  when  the  consideration 
is  expressed  in  writing,  even  though  it  subse- 
quently appears  that  such  expressed  considera- 
tion was  fictitious.    Happe  v.  Stout,  2  Cal.  460. 

A  Subscription  Paper  for  the  construction  of 
a  church  is  not  within  the  statute  and  need  not 
express  the  consideration  for  the  promise  of  the 
subscribers  to  pay  the  amount  subscribed. 
Barnes  v.  Perine,  15  Barb.  (N.  Y.)  249,  affirm- 
ing 12  N.  Y.  18. 

5.  Where  Price  Has  Been  Paid  in  Full.  —  Fu- 
gate  v.  Hansford,  3  Litt.  (Ky.)  262;  Sayward 
v.  Gardner,  5  Wash.  247.  See  also  Ives  v. 
Hazard,  4  R.  I.  14,  67  Am.  Dec.  500. 

6.  When  Memorandum  Itself  Executes  Con- 
tract. —  Cruger  v.  Cruger,  5  Barb.  (N.  Y.)  225, 
per  McCoun,  V.  C,  p.  235. 

7.  Manner  of  Stating-.  —  Smith  v.  Freeman,  75 
Ala.  285;  Gowen  v.  Klous.  101  Mass.  449;  Bird 
v.  Richardson,  8  Pick.  (Mass.)  252. 

Price  Stipulated  to  Be  "  Moderate,"  Sufficient. 

—  Ashcroft  v.  Morrin,  4  M.  &  G.  450,  43  E.  C. 
L.  236. 

Price  "Originally  Paid." — Where  a  memo- 
randum stated  the  price  of  the  sale  of  land  to 
be  the  same  as  the  price  originally  paid  by  the 
vendor  to  the  vendee  for  the  same  land,  it  was 
held  to  be  uncertain  in  that  respect.  Atwood 
v.  Cobb,  16  Pick.  (Mass.)  227. 

8.  Consideration  May  Be  Inferred.  —  Hawes  v. 
Armstrong,  1  Scott  661  ;  In.  re  Eyre,  72  L.  T, 
N.  S.  585. 
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found  in  another  writing  to  which  the  memorandum  specifically  refers.1  Parol 
evidence'  is  admissible  to  explain  a  price  stated,3  but  not  to  supply  a  price 
omitted  3 

Contra  Decisions.  — •  Although  the  weight  of  authority  is  as  above  stated,  yet 
there  may  be  found  decisions  to  the  effect  that  the  omission  of  the  price  is 
not  fatal,  but  may  be  remedied  by  parol.4  And  it  has  been  held  that  a 
memorandum  is  not  insufficient  because  it  leaves  the  price  to  be  fixed  by 
referees,5  or  by  parol  testimony  as  to  prevailing  rates  or  prices.6 

Sealed  instrument.  —  The  requirement  that  the  consideration  be  stated  has  no 
application  to  sealed  instruments.  The  seal  imports  a  consideration  and  is  a 
sufficient  expression  thereof.7 

Promissory  Note.  —  Likewise,  a  promissory  note  imports  a  consideration  and 
need  not  specifically  express  the  same.8 

"  For  Value  Received  "  is  a  sufficient  statement  of  the  consideration.9 

"  One  Dollar"  is  a  sufficient  statement  of  the  consideration.10 

Consideration  for  Guaranty.  —  The  wide  variance  found  in  the  decisions  as  to 


1.  Price  May  Ee  Found  in  Separate  Writing.  — 

Washburn  v.  Fletcher,  42  Wis.  152. 

2.  Parol  Evidence  May  Explain  Price.  —  Spicer 
v.  Cooper,  1  Gale  &  D.  52,  1  Q.  B.  424,  41  E.  C. 
L.  608;  Burke  v.  Mead,  159  Ind.  252.  See  also 
Kickland  v.  Mcnasha  Wooden  Ware  Co.,  68 
Wis.  34,  holding  that  it  may  be  shown  by  parol 
that  the  consideration  expressed  in  a  deed  is 
not  the  whole  consideration.  And  see  infra, 
this  section,  7.  Variation. 

A  Different  Consideration  from  that  expressed 
in  a  bill  of  sale  may  be  shown  by  parol.  Don 
Yook  v.  Washington  Mill  Co.,  16  Wash. 
459- 

3.  Parol  Evidence  Cannot  Fix  Price. —  James  v. 

Muir,  33  Mich.  225 ;  Underwood  v.  Campbell, 
14  N.  H.  393  ;  Seymour  v.  Warren,  59  N.  Y. 
App.  Div.  120.    See  also  infra,  this  section,  7. 

Variation. 

4.  Price  Need  Not  Be  Stated  —  England.  — 
Hoadly  v.  M'Laine,  10  Bing.  482,  25  E.  C.  L. 
208;  Valpy  v.  Gibson,  4  C.  B.  837,  56  E.  C.  L. 
837;  Joyce  v.  Swann,  17  C.  B.  N.  S.  84,  112  E. 
C.  L.  84;  Jeffcott  v.  North  British  Oil  Co.,  Ir. 
R.  8  C.  L.  17. 

Illinois.  —  Patmor  v.  Haggard,  78  111.  607. 

Maine.  —  Williams  v.  Robinson,  73  Me.  186; 
Cummings  v.  Dennett,  26  Me.  397 ;  Bean  v. 
Burbank,  16  Me.  458. 

Massachusetts.  —  White  v.  Dahlquist  Mfg. 
Co.,  179  Mass.  427;  Hayes  v.  Jackson,  159 
Mass.  451,  overruling  Grace  v.  Denison,  114 
Mass.  16. 

Missouri.  —  Ivory  v.  Murphy,  36  Mo.  534; 
Halsa  v.  Halsa,  8  Mo.  303  ;  Bean  v.  Valle,  2 
Mo.  126.  Compare  Arnold  v.  Garth,  106  Fed. 
Rep.  13. 

Nezv  Jersey.  —  Nibert  v.  Baghurst,  47  N.  J. 
Eq.  201. 

Tennessee.  —  Whitby  v.  Whitby,  4  Sneed 
(Tenn.)  473. 

Texas.  —  Fulton  v.  Robinson,  55  Tex.  401; 
Thomas  v.  Hammond,  47  Tex.  42 ;  Adkins  v. 
Watson,  12  Tex.  199;  Morrisons.  Dailey,  (Tex. 
1887)  6  S.  W.  Rep.  426. 

Virginia.  —  Johnson  v.  Ronald,  4  Munf.  (Va.) 
77- 

West  Virginia.  ■ —  Capehart  v.  Hale,  6  W.  Va. 
547- 

See  also  infra,  this  section,  7.  Variation. 


5.  Price  to  Be  Fixed  by  Referees. —  Brown  v. 
Bellows,  4  Pick.  (Mass.)  179. 

6.  Price  to  Be  Fixed  by  Parol.  —  Argus  Co.  v. 
Albany,  55  N.  Y.  495. 

7.  Sealed  Instrument.  —  Gregory  v.  Logan,  7 
Blackf.  (Ind.)  112;  Edelen  v.  Gough,  5  Gill 
(Md.)  103;  Douglass  v.  Howland,  24  Wend. 
(N.  Y.)  35  ;  McKensie  v.  Farrell,  4  Bosw.  (N. 
Y.)  192 ;  Rosenbaum  v.  Gunter,  2  E.  D.  Smith 
(N.  Y.)  415;  Childs  v.  Barnum,  n  Barb.  (N. 
Y.)  14 ;  Johnston  v.  Wadsworth,  24  Oregon 
494;  Kuener  v.  Smith,  108  Wis.  549. 

8.  Promissory  Hote.  -  Davidson  v.  Rothschild, 
49  Ala.  104;  Hegeman  v.  Moon,  131  N.  Y.  462; 
Leggett  v.  Raymond,  6  Hill  (N.  Y.)  639;  Paul 
v.  Stackhouse,  38  Pa.  St.  302.  Compare  Sum- 
wait  v.  Ridgely,  20  Md.  107  ;  Sackett  v.  Palmer, 
25  Barb.  (N.  Y.)  179;  Hunt  v.  Brown,  5  Hill 
(N.  Y.)  14s. 

9.  "  For  Value  Received" — United  States. — 
Moses  v.  Lawrence  County  Bank,  149  U  S. 
298. 

Alabama.  —  Flowers  v.  Steiner,  108  Ala.  440; 
Booth  v.  Dexter  Steam  Fire  Engine  Co.,  118 
Ala.  369. 

Delaware.  —  Brooks  v.  Morgan,  1  Harr. 
(Del.)  123. 

Maryland.  —  Emerson  v.  Aultman,  69  Md. 
125;  Edelen  v.  Gough,  5  Gill  (Md.)  103. 

Minnesota.  —  Osborne  v.  Baker,  34  Minn. 
307- 

New  York.  —  Miller  v.  Cook,  23  N.  Y.  495, 
22  How.  Pr.  (N.  Y.)  66;  Mosher  v.  Hotchkiss, 
3  Abb.  App.  Dec.  (N.  Y.)  326;  Smith  v.  North- 
rup,  80  Hun  (N.  Y.)  65,  affirmed  145  N.  Y. 
627;  Cooper  v.  Dedrick,  22  Barb.  (N.  Y.)  516; 
Howard  v.  Holbrook,  9  Bosw.  (N.  Y.)  237; 
Douglass  v.  Howland,  24  Wend.  (N.  Y.)  35; 
Watson  v.  McLaren,  19  Wend.  (N.  Y.)  557. 

South  Carolina.  —  Aikin  v.  Duren,  2  Nott  & 
M.  (S.  Car.)  370;  Woodward  v.  Pickett,  Dud- 
ley L.  (S.  Car.)  30  ;  Caldwell  v.  M'Kain,  2  Nott 
&  M.  (S.  Car.)  555  ;  McMorris  v.  Herndon,  2 
Bailey  L.  (S.  Car.)  56. 

Wisconsin.  —  Dahlman  v.  Hammel,  45  Wis. 
466;  Cheney  v.  Cook,  7  Wis.  413;  Day  v.  El- 
more, 4  Wis.  190. 

10.  "One  Dollar" — Boiling  v.  Munchus,  65 
Ala.  558;  Childs  v.  Barnum,  n  Barb.  (N.  Y.) 
14. 
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the  necessity  for  expressing  the  consideration  for  a  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  is  due  largely  to  a  difference 
in  the  wording  of  the  respective  statutes  which  the  courts  have  been  called 
upon  to  construe.  The  general  rule  deducible  from  the  cases  seems  to  be 
that  the  consideration  must  be  stated  where  the  statute  expressly  so  requires, 
or  where  the  agreement  is  required  to  be  in  writing,  such  term  being  construed 
generally  to  include  the  consideration;1  but  where  the  statute  merely  requires 
that  the  promise,  or  the  promise  or  agreement,  be  in  writing,  the  consideration, 
which  is  no  part  of  the  promise,  need  not  be  expressed.2    In  the  former  case, 


1.  Consideration  Must  Be  Expressed  —  England. 
—  Wain  v.  Warlters,  5  East  10;  Saunders  v. 
Wakefield,  4  B.  &  Aid.  595,  6  E.  C.  L.  616; 
Jenkins  v.  Reynolds,  3  Brod.  &  B.  14,  7  E.  C. 
L.  328. 

United  States.  —  D'Wolf  v.  Rabaud,  1  Pet. 
(U.  S.)  476. 

Alabama.  —  Moses. v.  Lawrence  County  Bank, 
149  U.  S.  298;  Lindsay  v.  McRae,  116  Ala. 
542;  Boiling  v.  Munchus,  65  Ala.  558;  David- 
son v.  Rothschild,  49  Ala.  104;  Rigby  v.  Nor- 
wood, 34  Ala.  129.  Compare  Thompson  v.  Hall, 
16  Ala.  204. 

California.  —  Otis  v.  Haseltine,  27  Cal.  80  ; 
Jones  v.  Post,  6  Cal.  102;  Evoy  v.  Tewksbury, 
5  Cal.  285. 

Maryland. —  Deutsch  v.  Bond,  46  Md.  164; 
Roberts  v.  Woven  Wire  Mattress  Co.,  46  Md. 
374;  Mitchell  v.  McCleary,  42  Md.  374;  Hutton 
v.  Padgett,  26  Md.  228  ;  Sumwalt  v.  Ridgely,  20 
Md.  107;  Nabb  v.  Koontz,  17  Md.  283;  Wyman 
v.  Gray,  7  Har.  &  J.  (Md.)  409;  Elliott  v. 
Giese,  7  Har.  &  J.  (Md.)  457;  Sloan  v.  Wilson, 
4  Har.  &  J.  (Md.)  322.  Compare  Brooks  v. 
Dent,  i  Md.  Ch.  523. 

Minnesota.  —  Siemers  v.  Siemers,  65  Minn. 
104;  Straight  v.  Wight,  60  Minn.  515;  Nichols 
v.  Allen,  23  Minn.  542. 

Missouri.  —  Rucker  v.  Harrington,  52  Mo. 
App.  481. 

Montana.  —  O'Bannon  v.  Chumasero,  3  Mont. 

New  Jersey.  —  Laing  v.  Lee,  20  N.  J.  L.  337; 
Buckley  v.  Beardslee,  5  N.  J.  L.  657  ;  Ashcroft 
v.  Clark,  5  N.  J.  L.  666. 

New  York.  —  Barney  v.  Forbes,  118  N.  Y. 
580  ;  Drake  v.  Seaman,  97  N.  Y.  230  ;  Draper  v. 
Snow,  20  N.  Y.  331  ;  Brewster  v.  Silence,  8  N. 
Y.  207 ;  Union  Bank  v.  Coster,  3  N.  Y.  203  ; 
Hall  v.  Farmer,  2  N.  Y.  553,  affirming  5  Den. 
(N.  Y.)  484;  Durham  v.  Manrow,  2  N.  Y.  533, 
affirming  3  Hill  (N.  Y.)  584;  Walrath  v. 
Thompson,  4  Hill  (N.  Y.)  200;  Smith  v.  North- 
rup,  80  Hun  (N.  Y.)  65 ;  Castle  v.  Beardsley, 
10  Hun  (N.  Y.)  343,  disapproving  Speyers  v. 
Lambert,  1  Sweeny  (N.  Y.)  335  ;  Union  Nat. 
Bank  v.  Leary,  77  N.  Y.  App.  Div.  332;  Bern- 
stein v.  Heinemann,  (Supm.  Ct.  App.  T.) 
23  Misc.  (N.  Y.)  464;  Bennett  v.  Pratt, 
4  Den.  (N.  Y.)  275  ;  Clark  v.  Hampton, 
1  Hun  (N.  Y.)  612;  Newcomb  v.  Clark, 
1  Den.  (N.  Y.)  226 ;  Johnson  v.  Gilbert, 
4  Hill  (N.  Y.)  178;  Stewart  v.  Hubbell,  (Buf- 
falo Super.  Ct.  Gen.  T.)  10  N.  Y.  St.  Re;/.  280; 
Marston  v.  French,  (C.  PI.  Gen.  T.)  17  N.  Y. 
Supp.  509;  Packer  v.  Wilson,  15  Wend.  (N.  Y.) 
343;  Brumm  v.  Gilbert,  (Supm.  Ct.  Spec.  T.) 
27  Misc.  (N.  Y.)  421,  affirmed  50  N.  Y.  App. 
Div.  430;  Dunning  v.  Roberts,  33  Barb.  (N.  Y.) 
463;  Gould  v.  Moring,  28  Barb.  (N.  Y.)  444; 


Glen  Cove  Mut.  Ins.  Co.  v.  Harrold,  20  Barb. 
(N.  Y.)  298;  Hanford  v.  Rogers,  11  Barb.  (N. 
Y.)  18;  Cruger  w.  Cruger,  5  Barb.  (N.  Y.) 
225  ;  Clarke  v.  Richardson,  4  E.  D.  Smith  (N. 
Y.)  173- 

Nevada.  —  Van  Doren  v.  Tjader,  1  Nev.  380. 
Wisconsin.  —  Twohy  Mercantile  Co.  v.  Ryan 
Drug  Co.,  94  Wis.  319;  Hutson  v.  Field,  6  Wis. 
407;  Turton  v.  Burke,  4  Wis.  119;  Taylor  v. 
Pratt,  3  Wis.  674 ;  Reynolds  v.  Carpenter,  3 
Pin.  (Wis.)  34;  Choate  v.  Hoogstraat,  46  C. 
C.  A.  174. 

Valuable,  Not  Adequate,  Consideration  Must  Be 
Stated. — Boiling  v.  Munchus,  65  Ala.  558. 

The  Use  of  the  Word  "Agree'  in  a  written 
guaranty  is  not  sufficient  to  satisfy  the  statute 
requiring  the  consideration  to  be  expressed,  as 
such  word  does  not  purport  the  consideration 
any  more  than  the  word  "  promise."  Newcomb 
v.  Clark,  1  Den.  (N.  Y.)  226. 

Rules  Applies  Only  in  Case  of  Surety  —  The 
statute  requiring  a  written  guaranty  to  express 
the  consideration  applies  only  where  the  person 
making  the  promise  stands  in  the  relation  of  a 
surety  for  some  third  person,  who  is  the  princi- 
pal debtor.  It  does  not  apply  where  the  guar- 
antor, instead  of  promising  that  he  will  pay 
himself,  agrees  that  another  will  pay.  Johnson 
v.  Gilbert,  4  Hill  (N.  Y.)  178. 

Statutory  Undertakings  Not  Within  Rule.  — 
The  statute  requiring  the  writing  to  express  the 
consideration  applies  to  those  agreements  only 
which  derive  their  obligation  from  the  common 
law,  and  has  no  reference  to  an  undertaking  the 
contents  and  legal  effect  of  which  are  provided 
for  by  special  statute.  Thompson  v.  Blanchard, 
3  N.  Y.  335  ;  Bildersee  v.  Aden,  62  Barb.  (N. 
Y.)  175  ;  Johnson  v.  Noonan,  16  Wis.  687. 

2.  Consideration  Need  Not  Be  Expressed  —  Ar- 
kansas. —  Ringgold  v.  Newkirk,  3  Ark.  96. 

Colorado.  —  Sanders  v.  Barlow,  21  Fed.  Rep. 
836. 

Connecticut.  —  Edgerton  v.  Edgerton,  8  Conn. 
6;  Sage  v.  Wilcox,  6  Conn.  81. 

Georgia.  —  Black  v.  McBain,  32  Ga.  128; 
Sorell  v.  Jackson,  30  Ga.  901  ;  Baker  v.  Hern- 
don,  17  Ga.  568;  Hargroves  v.  Cooke,  15  Ga. 
321.  Compare  Henderson  v.  Johnson,  6  Ga. 
39°- 

Illinois.  —  Dunlap  v.  Hopkins,  (C.  C.  A.)  95 
Fed.  Rep.  231  ;  Patmor  v.  Haggard,  78  111. 
607. 

Indiana.  —  Burke  v.  Mead,  159  Ind.  252; 
Wills  v.  Ross,  77  Ind.  1  ;  Hiatt  v.  Hiatt,  28  Ind. 
53- 

Kentucky.  —  Camp  v.  Moreman,  84  Ky.  635; 
Steadman  v.  Guthrie,  4  Met.  (Ky.)  147. 

Maine.  —  Haskell  v.  Tukesbury,  92  Me.  551; 
Gilliglnn  v.  Roardman,  29  Me.  79;  Levy  v.  Mer- 
rill, 4  Me.  1 80;  King  v.  Upton,  4  Me.  387. 
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the  consideration  cannot  be  established  by  oral  evidence; 1  in  the  latter  case, 
the  contrary  is  true.2  When  required  to  appear  in  the  writing,  it  is  not 
necessary  that  the  consideration  should  be  stated  in  express  terms.  It  is 
sufficient  if  it  may  be  collected  or  implied  with  certainty  from  the  instrument 
itself,3  or  from  some  other  writing  to  which  reference  is  made.4  When  the 
contract  of  guaranty  is  entered  into  contemporaneously  with  the  principal 
contract,  and  is  either  incorporated  in  the  latter  or  so  distinctly  refers  to  it  as 
to  show  that  both  agreements  are  part  of  an  entire  transaction,  no  considera- 
tion need  be  expressed  in  the  guaranty  distinct  from  that  expressed  in  the 
principal  contract.5    A  guaranty  of  the  payment  of  a  negotiable  promissory 


Massachusetts.  —  Packard  v.  Richardson,  17 
Mass.  122;  Lent  v.  Padelford,  10  Mass.  230. 

Michigan.  —  Hall  v.  Soule,  1 1  Mich.  494. 

Mississippi.  —  Wren  v.  Pearce,  4  Smed.  &  M. 
(Miss.)  91. 

New  Hampshire.  — ■  Brown  v.  Fowler,  70  N. 
H.  634;  McDonald  v.  Fernald,  68  N.  H.  171; 
Goodnow  v.  Bond,  59  N.  H.  150;  Britton  v. 
Angier,  48  N.  H.  420.  Compare  Simons  v. 
Steele,  36  N.  H.  73. 

North  Carolina.  —  Falls  of  Neuse  Mfg.  Co.  v. 
Hendricks,  106  N.  Car.  485  ;  Neaves  v.  North 
State  Min.  Co.,  90  N.  Car.  412;  Thornburg  v. 
Masten,  88  N.  Car.  293  ;  Green  v.  Thornton,  4 
Jones  L.  (49  N.  Car.)  230 ;  Ashford  v.  Robin- 
son, 8  Ired.  L.  (30  N.  Car.)  114;  Miller  v.  Ir- 
vine, 1  Dev.  &  B.  L.  (18  N.  Car.)  103;  Haun 
v.  Burrell,  119  N.  Car.  544. 

Ohio.  —  Reed  v.  Evans,  17  Ohio  128. 

Pennsylvania.  —  Moore  v.  Eisaman,  201  Pa. 
St.  190;  Shively  v.  Black,  45  Pa.  St.  345;  Paul 
v.  Stackhouse,  38  Pa.  St.  302 ;  Hopkinson  v. 
Davis,  s  Phila.  (Pa.)  147,  20  Leg.  Int.  (Pa.) 
76. 

South  Carolina.  —  Lecat  v.  Tavel,  3  McCcrd 
L.  (S.  Car.)  158;  Fyler  v.  Givens,  3  Hill  L. 
(S.  Car.)  48;  Woodward  v.  Pickett,  Dudley  L. 
(S.  Car.)  30.  Compare  Stephens  v.  Winn,  3 
Brev.  (S.  Car.)  17. 

Tennessee.  —  Gilman  v.  Kibler,  5  Humph. 
(Tenn.)  19;  Taylor  v.  Ross,  3  Yerg.  (Tenn.) 
330. 

Texas.  —  Thomas  v.  Hammond,  47  Tex.  42 ; 
Ellett  v.  Britton,  10  Tex.  208. 

Vermont.  —  Roberts  v.  Griswold,  35  Vt.  496; 
Gregory  v.  Gleed,  33  Vt.  405  ;  Smith  v.  Ide,  3 
Vt.  290. 

Virginia.  — ■  Violett  v.  Patton,  5  Cranch  (U. 
S.)  142;  Colgin  v.  Henley,  6  Leigh  (Va.)  85. 

Pennsylvania.  —  In  making  decisions  under 
the  Act  of  1855  it  is  necessary  to  be  guarded  in 
adopting  the  opinions  of  the  English  courts 
upon  similar  provisions  in  their  statute,  for  it 
has  been  found  necessary  to  nullify  by  an  act 
of  the  19th  &  20th  Vict.,  c.  97,  §  3,  passed 
20th  July,  1856,  the  disputed  case  of  Wain  v. 
Warlters,  5  East  10,  and  all  cases  requiring  the 
consideration  of  the  promise  to  appear  in  writ- 
ing.   Stoudt  v.  Hine,  45  Pa.  St.  30. 

Execution  of  Consideration  Need  Not  Be  Shown. 
—  Lent  v.  Padelford,  10  Mass.  230. 

1.  Consideration  Cannot  Be  Shown  by  Parol. — 
Lindsay  v.  McRae,  116  Ala.  542;  Deutsch  v. 
Bond,  46  Md.  164;  Roberts  v.  Woven  Wire 
Mattress  Co.,  46  Md.  374;  Union  Bank  v. 
Coster,  3  N.  Y.  203.  Compare  Bailey  v.  Free- 
man, 11  Johns.  (N.  Y.)  221.  See  also  infra, 
this  section,  7.  Variation. 


2.  Consideration  May  Be  Shown  by  Parol.  — 

Moore  v.  Eisaman,  201  Pa.  St.  190.  See  also 
infra,  this  section,  7.  Variation. 

3.  Consideratioa  May  Appear  by  Implication  — 
England.  —  Pov/ers  v.  Fowler,  4  El.  &  Bl.  511, 
82  E.  C.  L.  511;  Dutchman  v.  Tooth,  5  Bing. 
N.  Cas.  577,  35  E.  C.  L.  236. 

United  States.  —  D'Wolf  v.  Rabaud,  1  Pet. 
(U.  S.)  476. 

Alabama.  —  McDonald  v.  Wood,  118  Ala. 
589  ;  Moog  v.  Strang,  69  Ala.  98. 

Delaware.  —  Weldin  v.  Porter,  4  Houst. 
(Del.)  236. 

Maryland.  —  Deutsch  v.  Bond,  46  Md.  164; 
Roberts  v.  Woven  Wire  Mattress  Co.,  46  Md. 
374;  Hutton  v.  Padgett,  26  Md.  228. 

Minnesota.  —  Siemers  v.  Siemers,  65  Minn. 
104;  Straight  v.  Wight,  60  Minn.  515. 

Montana.  —  O'Bannon  v.  Chumasero,  3  Mont. 
419. 

New  Jersey.  —  Laing  v.  Lee,  20  N.  J.  L. 
337- 

New  York.  —  Gates  v.  McKee,  13  N.  Y.  232; 
Union  Bank  v.  Coster,  3  N.  Y.  203  ;  Smith  v. 
Northrup,  80  Hun  (N.  Y.)  65  ;  Voullaire  v. 
Wise,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.) 
659;  McKensie  v.  Farrell,  4  Bosw.  (N.  Y.)  192; 
Union  Nat.  Bank  v.  Leary,  77  N.  Y.  App.  Div. 
332;  Douglass  v.  Howland,  24  Wend.  (N.  Y.) 
35  ;  Stymets  v.  Brooks,  10  Wend.  (N.  Y.)  206; 
Wilson  v.  Roberts,  5  Bosw.  (N.  Y.)  100; 
Haines  v.  Smither,  (Supm.  Ct.  Gen.  T.)  20  N. 
Y.  Supp.  444;  Brumm  v.  Gilbert,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  421,  affirmed  50 
N.  Y.  App.  Div.  430 ;  Fenly  v.  Stewart,  5 
Sandf.  (N.  Y.)  101  ;  Dunning  v.  Roberts,  35 
Barb.  (N.  Y.)  463  ;  Benedict  v.  Sherill,  Hill  & 
D.  Supp.  (N.  Y.)  219.  Compare  Bennett  v. 
Pratt,  4  Den.  (N.  Y.)  275. 

Wisconsin.  —  Coxe  v.  Milbrath,  110  Wis. 
499;  Waldheim  v.  Miller,  97  Wis.  300;  Wil- 
liams v.  Ketchum,  19  Wis.  231;  Eastman  v. 
Bennett,  6  Wis.  232  ;  Choate  v.  Hoogstraat,  46 
C.  C.  A.  174. 

4.  Consideration  May  Appear  in  Separate  Writ- 
ing. —  Coe  v.  Duffield,  7  Moo.  252,  17  E.  C.  L. 
72.     Compare  Cutler  v.  Everett,  33  Me.  201. 

5.  When  Guaranty  Part  of  Principal  Contract  — 
England.  —  Coldham  v.  Showier,  3  C.  B.  312, 
54  E.  C.  L.  312. 

California.  —  HowlanJ  v.  Aitch,  38  Cal.  133; 
Otis  v.  Hazeltine,  27  Cal.  80  ;  Prader  v.  Purkett, 
13  Cal.  588;  Haseltine  v.  Larco,  7  Cal.  32; 
Jones  v.  Post,  6  Cal.  102;  Evoy  v.  Tewksbury, 
5  Cal.  285. 

Maryland.  —  Mitchell  v.  McCleary,  42  Md. 
374;  Nabb  v.  Koontz,  17  Md.  283. 

Minnesota.  —  Highland  v.  Dresser,  35  Minn. 
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note,  written  by  a  third  person  upon  the  note  before  its  delivery,  requires  no 
other  consideration  to  support  it,  and  need  express  none  other  than  the 
consideration  which  the  note  upon  its  face  implies  to  have  passed  between 
the  original  parties.1  But  a  guaranty  written  after  the  note  has  been  delivered 
and  taken  effect  as  a  contract  requires  a  distinct  consideration  to  support  it 
and  must  express  such  consideration  where  the  statute  requires  the  con- 
sideration to  be  stated  in  writing.2  The  indorsement  of  the  name  of  a  third 
person  in  blank  upon  the  back  of  a  promissory  note  is  sufficient  under  the 
statute,  as  not  only  does  the  contract  import  a  consideration,3  but  the 
indorsement  is  sufficient  to  authorize  the  holder  to  write  over  the  signature  a 
contract  of  guaranty  expressing  the  consideration.4 

d.  Terms  of  Sale.  — The  memorandum  should  disclose  the  exact  terms 
of  the  contract  as  to  payment  of  the  purchase  price,  either  within  itself,5  or 
by  some  other  writing  referred  to  therein;6  and  such  terms  cannot  be  ascer- 
tained by  parol  evidence.7    This  is  particularly  true  of  an  auctioneer's  memo- 


345 ;  Wilson  Sewing-Mach.  Co.  v.  Schnell,  20 
Minn.  40. 

Mississippi.  —  Wren  v.  Pearce,  4  Smed.  & 
M.  (Miss.)  91. 

New  Hampshire.  —  Simons  v.  Steele,  36  N. 
H.  73. 

New  York.  —  Church  v.  Brown,  21  N.  Y. 
315;  Draper  v.  Snow,  20  N.  Y.  331;  Union 
Bank  v.  Coster,  3  N.  Y.  203  ;  Winfield  v.  Potter, 
10  Bosw.  (N.  Y.)  226;  Weed  v.  Clark,  4  Sandf. 
(N.  Y.)  31  ;  Wheelwright  v.  Moore,  1  Hall  (N. 
Y.)  201;  Hanford  v.  Rogers,  11  Barb.  (N.  Y.) 
18;  Walrath  v.  Thompson,  4  Hill  (N.  Y.)  200; 
Nelson  v.  Dubois,  13  Johns.  (N.  Y.)  175; 
Bailey  v.  Freeman,  11  Johns.  (N.  Y.)  221; 
Leonard  v.  Vredenburgh,  8  Johns.  (N.  Y.) 
29;  Rogers  v.  Kneeland,  13  Wend.  (N.  Y.) 
114,  affirming  10  Wend.  (N.  Y.)  218. 

Compare  Van  Doren  v.  Tjader,  1  Nev.  380; 
Gould  v.  Moring,  28  Barb.  (N.  Y.)  444;  Glen 
Cove  Mut.  Ins.  Co.  v.  Harrold,  20  Barb.  (N. 
Y.)  298;  Bernstein  v.  Heinemann,  (Supm.  Ct. 
App.  T.)  23  Misc.  (N.  Y.)  464. 

1.  Guaranty  of  Note  Before  Delivery.  —  Moses 
v.  Lawrence  County  Bank,  149  U.  S.  298; 
D'Wolf  v.  Rabaud,  1  Pet.  (U.  S.)  476 ;  Fowler 
v.  MacDonald,  4  Cranch  (C.  C.)  297,  9  Fed. 
Cas.  No.  5,002 ;  Ford  v.  Hendricks,  34  Cal. 
675;  Parkhurst  v.  Vail,  73  111.  343;  Nabb  v. 
Koontz,  17  Md.  283  ;  Bickford  v.  Gibbs,  8  Cush. 
(Mass.)  154;  Nelson  v.  Boynton,  3  Met. 
(Mass.)  396;  Leonard  v.  Vredenburgh,  8  Johns. 
(N.  Y.)  29;  Burt  v.  Horner,  5  Barb.  (N.  Y.) 
501.  Compare  Freeh  v.  Yawger,  47  N.  J.  L. 
157;  Brewster  v.  Silence,  8  N.  Y.  207;  Hall  v. 
Farmer,  2  N.  Y.  553;  Parry  v.  Spikes,  49  Wis. 
384. 

2.  Guaranty  of  Note  After  Delivery,  —  Moses 
v.  Lawrence  County  Bank,  149  U.  S.  298; 
R-gby  v.  Norwood,  34  Ala.  129 ;  Haseltine  v. 
Larco,  7  Cal.  32;  Smith  v.  Easton,  54  Md.  138; 
Culbertson  v.  Smith,  52  Md.  628 ;  Nichols  v. 
Allen,  23  Minn.  542. 

?.  Indorsement  in  Blank  Imports  Consideration. 

—  Riggs  v.  Waldo,  2  Cal.  485  ;  Fuller  v.  Scott, 
8  Kan.  25.  Compare  Hood  v.  Robbins,  98  Ala. 
484;  Hall  v.  Newcomb,  7  /Hill  (N.  Y.)  416, 
affirming  3  Hill  (N.  Y.)  234  ;  Wilson  v.  Martin, 
74  Pa.  St.  i?o;  Houghton  v.  Ely,  26  Wis.  181. 

4.  Over-writing  Contract  of  Guaranty — Illinois. 

—  Underwood  v.  Hossack,  38  111.  208. 
Massachusetts.  —  Tenney  v.  Prince,  4  Pick. 


(Mass.)   385.    Compare  Ulen  v.  Kittredge,  7 

Mass.  233. 

Minnesota.  —  If  such  contract  of  guaranty  is 
not  so  written,  there  is  no  memorandum  in 
writing  showing  the  consideration.  Peterson  v. 
Russell,  62  Minn.  220;  Moor  v.  Folsom,  14 
Minn.  340. 

New  York.  —  Cromwell  v.  Hewitt,  40  N.  Y. 
491  ;  Richards  v.  Warring,  1  Keyes  (N.  Y.) 
576;  Campbell  v.  Butler,  14  Johns.  (N.  Y.) 
349;  Nelson  v.  Dubois,  13  Johns.  (N.  Y.)  175. 

Tennessee.  —  Harding  v.  Waters,  6  Lea 
(Tenn.J  324. 

Contra,  Hodgkins  v.  Bond,  1  N.  H.  284;  Hay- 
den  v.  Weldon,  43  N.  J.  L.  128. 

5.  Memorandum  Must  Show  Terms  of  Sale  — 
England.  —  McCaull  v.  Strauss,  1  Cab.  &  El. 
106 ;  Wood  v.  Midgley,  5  De  G.  M.  &  G.  41  ; 
Mahalen  v.  Dublin,  etc.,  Co.,  Ir.  R.  11  C.  L.  83. 
Compare  Sari  v.  Bourdillon,  1  C.  B.  N.  S.  188, 
87  E.  C.  L.  188. 

Canada.  —  Scott  v.  Melady,  27  Ont.  App.  193. 
United  States.  —  Smith  v.  Arnold,  5  Mason 
(U.  S.)  414;  Snow  v.  Nelson,  113  Fed.  Rep. 
353  ;  Scholtz  v.  Northwestern  Mut.  L.  Ins.  Co'., 
(C.  C.  A.)  100  Fed.  Rep.  573. 

Alabama.  —  Nelson  v.  Shelby  Mfg.,  etc.,  Co., 
96  Ala.  515;  Phillips  v.  Adams,  70  Ala.  373. 

Kentucky.  —  Loan  v.  Chenault,  3  J.  J.  Marsh. 
(Ky.)  294.  Compare  Camp  v.  Moreman,  84  Ky. 
635- 

Maryland.  —  Williams  v.  Woods,  16  Md.  220. 
Massachusetts.  —  Elliot  v.  Barrett,  144  Mass. 
256:  Grace  v.  Denison,  114  Mass.  16. 

Michigan.  —  Webster  v.  Brown,  67  Mich.  328. 
Mississippi.  —  Redus    v.     Holcomb,  (Miss. 
1900)  27  So.  Rep.  524;  Rector  Provision  Co.  v. 
Sauer,  69  Miss.  235  ;  Fisher  v.  Kuhn,  54  Miss. 
480. 

Missouri.  —  Schroeder  v.  Taaffe,  1 1  Mo.  App. 
267. 

New  York.  —  Wright  v.  Weeks,  25  N.  Y.  153, 
affirming  3  Bosw.  (N.  Y.)  373. 

Pennsylvania.  —  Soles  v.  Hickman,  20  Pa.  St. 
180;  Conrade  v.  O'Brien,  1  Pa.  Super.  Ct.  104. 

South  Carolina.  —  Church  of  Advent  v.  Far- 
row, 7  Rich.  Eq.  (S.  Car.)  378. 

6.  Terms  of  Sale  Shown  by  Separate  Writing.  — 
Sprankle  v.  Trulove,  22  Ind.  App.  577;  Fisher 
v.  Kuhn,  54  Miss.  480. 

7.  Terms  of  Sale  Not  Ascertainable  by  Parol  Proof. 
.  —  Sprankle  v.  Trulove,  22  Ind.  App.  577  ;  Redus 

872  Volume  XXIX. 


Ike  Memorandum.  VERBAL  AGREEMENTS. 


Contents. 


randum,1  or  a  broker's  entry.3  But  a  memorandum  is  not  insufficient  for 
want  of  a  specification  as  to  the  length  of  credit  when  it  is  shown  that,  by 
mercantile  usage,  a  certain  period  of  credit  is  always  extended  upon  such  sales.3 

e.  Time.  —  When  time  is  of  the  essence  of  the  contract,  the  memorandum 
should  be  definite  in  respect  thereto.  If  a  time  is  fixed  in  the  bargain  itself 
for  the  agreement  to  go  into  effect  4  or  for  the  delivery  of  goods  sold,*  such 
time  must  be  stated  in  the  writing.  Otherwise,  the  want  of  any  stipulation 
as  to  time  does  not  render  the  instrument  void,  as  the  law  will  presume  that 
the  contract  is  to  be  executed  or  the  goods  delivered  within  a  reasonable 
time  6  or  according  to  an  established  custom  among  merchants.7  Parol  evi- 
dence of  an  oral  agreement  as  to  the  time  at  which  the  contract  was  to  be 
completed  is  inadmissible,  except  as  it  might  be  evidence  bearing  upon  the 
question  of  reasonable  time.8 

A  Lease  must  show  definitely  or  by  certain  reference  the  commencement 9 
and  the  duration  10  of  the  term;  but  it  has  been  held  that  the  date  when  a 
lease  is  to  take  effect  may  be  shown  by  letters  written  subsequent  to  the 
execution  thereof.11 

/.  Concluded  Agreement.  —  The  memorandum  must  show  an  agree- 
ment made.  If  it  shows  only  a  treaty  pending,  and  not>a  contract  concluded,13 
or  if,  referring  to  the  alleged  agreement,  it  annexes  conditions  or  otherwise 


v.  Holcomb,  (Miss.  1900)  27  So.  Rep.  524; 
Rector  Provision  Co.  v.  Sauer,  69  Miss.  235 ; 
Wright  v.  Weeks,  25  N.  Y.  153.  See  also  infra, 
this  section,  7.  Variation. 

1.  Auctioneer's  Memorandum  Must  Show  Terms 
0  3ale. —  See  the  title  Auctions  and  Auction- 
l.1  s,  vol.  3,  p.  510.  See  also  Williams  v.  Threl- 
keld,  2  Cranch  (C.  C.)  307,  29  Fed.  Cas.  No. 
17,741;  Carroll  v.  Powell,  48  Ala.  298. 

2.  Broker's  Entry  Must  Show  Terms  of  Sale.  — 
Boardman  v.  Spooner,  13  Allen  (Mass.)  353; 
Coddington  v.  Goddard,  16  Gray  (Mass.)  436. 

3.  Terms  Fixed  by  Mercantile  Usage. —Wil- 
liams v.  Woods,  16  Md.  220. 

4.  Time  for  Agreement  to  Go  into  Effect.  — 
Troy  Fertilizer  Co.  v.  Logan,  96  Ala.  619. 

5.  Time  for  Delivery  of  Goods.  —  Kriete  v. 
Myer,  61  Md.  558;  Smith  v.  Shell,  82  Mo.  215; 
Claes,  etc.,  Mfg.  Co.  v.  McCord,  65  Mo.  App. 
5°7- 

6.  Reasonable  Time  Presumed.  —  Kriete  v. 
Myer,  61  Md.  558;  Atwood  v.  Cobb,  16  Pick. 
(Mass.)  227;  Mull  v.  Smith,  (Mich.  1903)  94 
N.  W.  Rep.  183;  Dunn  v.  McClintock,  64  Mo. 
App.  193- 

7.  Custom  Among  Merchants  Presumed. — Kriete 
v.  Myer,  61  Md.  558. 

8.  Admissibility  of  Parol  Evidence. —  Atwood 
v.  Cobb,  16  Pick.  (Mass.)  227;  Claes,  etc.,  Mfg. 
Co.  v.  McCord,  65  Mo.  App.  507.  See  also 
supra,  this  title,  VII.  Operation  of  Statute  — 
8.  Parol  Modification  of  Written  Instrument. 

9.  Commencement  of  Term  of  Lease.  —  Clark  v. 
Fuller,  16  C.  B.  N.  S.  24,  111  E.  C.  L.  24; 
Oxford  v.  Crow,  (1893)  3  Ch.  535;  In  re 
Lander,  (1892)  3  Ch.  41  ;  May  v.  Thomson,  20 
Ch.  D.  70s;  Marshall,  v.  Berridge,  19  Ch.  D. 
233,  overruling  Jaques  v.  Millar,  6  Ch.  D.  153; 
White  v.  Hay,  72  L.  T.  N.  S.  281  ;  Wood  v. 
*vVird  c<?  I..  T.  N.  S.  662;  Donnison  v.  Peo- 
ple's Cafe  Co.,  45  L.  T.  N.  S.  187;  Cartwright 
v.  Millar,  36  L.  T.  N.  S.  308  ;  Erskine  v.  Arm- 
strong, 20  L.  R.  Ir.  296;  White  v.  McM.nhon,  t8 
L.  R.  Ir.  460;  Phelan  v.  Tedcastle,  15  L.  R.  Ir. 
169;  Doe  v.  Clarke,  7  Q.  B.  211,  53  E.  C.  L. 
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211;  Nesham  v.  Selby,  L.  R.  13  Eq.  191,  af- 
firmed L.  R.  7  Ch.  406. 

10.  Duration  of  Term  of  Lease.  —  Fitzmaurice  v. 
Bayley,  9  H.  L.  Cas.  78 ;  bouthern  v.  Harriman, 
14  W.  R.  487;  Hodges  v.  Howard,  5  R.  I.  149. 

11.  Date  Shown  by  Subsequent  Letters. —  White 
v.  Hay,  72  L.  T.  N.  S.  281. 

12.  Agreement  Made  Must  Appear  —  England. 
—  Munday  v.  Asprey,  13  Ch.  D.  855;  Adams  v. 
Broke,  1  Y.  &  C.  Ch.  627  ;  Huddleston  v.  Bris- 
coe, 11  Ves.  Jr.  591;  Stratford  v.  Bbsworth,  2 
Ves.  &  B.  341. 

United  States.  —  Banks  v.  Chas.  P.  Harris 
Mfg.  Co.,  20  Fed.  Rep.  667. 

Alabama.  —  Troy  Fertilizer  Co.  v.  Logan,  96 
Ala.  619  ;  Carter  v.  Shorter,  57  Ala.  253. 

Arkansas.  —  King  v.  Jarman,  35  Ark.  190. 

Colorado.  —  Ellis  v.  Denver,  etc.,  R.  Co.,  7 
Colo.  App.  350. 

Georgia.  —  Lester  v.  Heidt,  86  Ga.  226. 

Illinois. — •  Frazer  v.  Howe,  106  111.  563; 
Doyle  v.  Teas,  5  111.  202. 

Iowa.  —  Haw  v.  American  Wire  Nail  Co.,  89 
Iowa  745. 

Kentucky.  —  Winn  v.  Henry,  84  Ky.  48. 

Massachusetts.  —  Leatherbee  v.  Bernier,  182 
Mass.  507;  Hastings  v.  Weber,  142  Mass.  232; 
Oakman  v.  Rogers,  120  Mass.  214;  Johnson  v. 
Trinity  Church  Soc,  11  Allen  (Mass.)  123. 

Michigan.  —  Brown  v.  Snider,  126  Mich. 
198;  Sherwood  v.  Walker,  66  Mich.  568. 

New  York.  —  Parkhurst  v.  Van  Cortland,  14 
Johns.  (N.  Y.)  15;  Simonson  v.  Kissick,  4  Daly 
(N.  Y.)  143. 

Oregon.  —  Stubblefield  v.  Imbler,  33  Oregon 
446. 

Texas.  —  Kearby  v.  Hopkins,  14  Tex.  Civ. 
App.  166;  Patton  v.  Rucker,  29  Tex.  402. 

Compare  Waul  v.  Kirkman,  27  Miss.  823. 

Terms  to  Be  Fixed  by  Future  Act.  —  It  is  no 
objection  to  a  written  contract  that  some  of  its 
terms  are  to  be  fixed  by  something  to  be  done 
in  the  future,  such  as  the  drawing  of  a  lease,  if 
clone  before  action  is  brought.  Freeland  v. 
Ritz,  154  Mass.  257. 
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makes  variations,1  it  has  no  effect  as  a  memorandum  to  bind  the  party  from 
whom  it  proceeds.  Thus,  a  letter  or  other  writing  containing  an  offer  merely, 
is  sufficient  as  a  memorandum  only  when  read  in  connection  with  a  written 
acceptance  of  such  offer  3  which  does  not  vary  or  modify  the  terms  thereof.3 
7.  Variation— a.  Varying  BY  Parol. — A  memorandum  cannot  be  added  to,4 


1.  Variations  or  Conditions  Annexed  — Troy 
Fertilizer  Co.  v.  Logan,  96  Ala.  619;  Carter  v. 
Shorter,  57  Ala.  253  ;  Marschall  v.  Eisen  Vine- 
yard Co.,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  674; 
Kearby  v.  Hopkins,  14  Tex.  Civ.  App.  166; 
Cammack  v.  Prather,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  354. 

2.  Offer  May  Be  Bead  with  Written  Acceptance. 

—  Orne  v.  Cook,  31  111.  238;  Alford  v.  Wilson, 
95  Ky-  506;  Smith  v.  Theobald,  86  Ky.  141; 
Allen  v.  Roberts,  2  Bibb  (Ky.)  98;  Sanborn  v. 
Nockin,  20  Minn.  178;  Abbott  v.  Shepard,  48 
N.  H.  14;  Gulf,  etc.,  R.  Co.  v.  Settegast,  79 
Tex.  256.  See,  however,  supra,  this  section,  5. 
Manner  of  Execution- — a.  Signature — (2) 
Sufficiency — ■  (c)  Signature  of  Single  Party. 

3.  Separate  Writings  Must  Agrea  as  to  Terms. 

—  Smith  v.  Surman,  9  B.  &  C.  561,  17  E.  C.  L. 
443  ;  Buxton  v.  Rust,  L.  R.  7  Exch.  1  ;  Good- 
man v.  Griffiths,  1  H.  &  N.  574;  Hey  worth  v. 
Knight,  17  C.  B.  N.  S.  298,  112  E.  C.  L.  298; 
Jordan  v.  Norton,  4  M.  &  W.  155;  Watts  v. 
Ainsworth,  1  H.  &  C.  83  ;  Archer  v.  Baynes,  5 
Exch.  625 ;  Fison  v.  Kitton,  3  C.  L.  R.  705 ; 
Cooper  v.  Smith,  15  East  103. 

Broker's  Bought  and  Sold  Notes  Must  A^ree  as 
to  Terms.  —  Townsend  v.  Drakeford,  1  C.  &  K. 
20,  47  E.  C.  L.  20;  Fisenden  v.  Levy,  11  W.  R. 
258  ;  Gregson  v.  Ruck,  4  Q.  B.  737,  45  E.  C.  L. 
737  ;  Maclean  v.  Dunn,  4  Bing.  722  ;  Cowie  v. 
Remfry,  5  Moo.  P.  C.  232,  10  Jur.  789;  Sieve- 
wright  v.  Archibald,  17  Q.  B.  103,  79  E.  C.  L. 
103  ;  Thornton  v.  Kempster,  5  Taunt.  786,  1  E. 
C.  L.  265  See  also  Moor  v.  Campbell,  10  Exch. 
323- 

Accepted  Modification.  —  A  letter  containing  a 
proposition  in  writing,  followed  by  a  letter  ac- 
cepting the  proposition  with  a  modification, 
which  modification  is  accepted  by  the  first  writer 
by  his  acting  thereon,  constitutes  a  sufficient 
memorandum  within  the  statute.  Norton  v. 
American  Ring  Co.,  1  Fed.  Rep.  684.  See  also 
Newburger  v.  Adams,  92  Ky.  26 ;  Lucas  v. 
James,  7  Hare  410. 

4.  Parol  Additions  to  Memorandum  Not  Per- 
missible —  United  States.  —  Clarke  v.  Russel,  3 
Dall.  (U.  S.)  415;  Plattsburgh  First  Nat.  Bank 
v.  Sowles,  46  Fed.  Rep.  731. 

Alabama.  —  Carroll  v.  Powell,  48  Ala.  298  ; 
Jenkins  v.  Harrison,  66  Ala.  34s ;  Phillips  v. 
Adams,  70  Ala.  373. 

Colorado.  —  Salomon  v.  McRae,  9  Colo.  App. 

23- 

District  of  Columbia.  —  Repetti  v.  Mrusak,  6 
Mackey  (D.  C.)  366. 

Florida.  —  Eckman  v.  Brash,  20  Fla.  763. 

Illinois.  —  Wright  v.  Raftree,  181  111.  464; 
Cloud  v.  Greasley,  125  111.  313  ;  Frazer  v.  Howe, 
106  111.  563;  Wilson  v.  Miller,  42  111.  App.  332. 

Indiana.  —  Lee  v.  Hills,  66  Ind.  474 ;  Ridg- 
way  v.  Ingram,  50  Ind.  145  ;  Baldw.'n  v.  Kerlin, 
46  Ind.  426:  Norris  v.  Blair.  39  Tnd.  00; 
Spmnklr  v.  Trulove,  22  Ind.  App.  577  ;  Ding- 
man  v.  Kelly,  7  Ind.  717;  Lingeman  v.  Shirk, 


15  Ind.  App.  432;  Barickman  v.  Kuykendall,  6 
Blackf.  (Ind.)  21. 

Iowa.  —  Watt  v.  Wisconsin  Cranberry  Co.,  63 
Iowa  730;  Vaughn  v.  Smith,  58  Iowa  553. 

Kansas.  —  Fry  v.  Piatt,  32  Kan.  62;  Reid  v. 
Kenworthy,  25  Kan.  701  ;  Wiswell  v.  Tefft,  5 
Kan.  263. 

Kentucky.  —  Tyler  v.  Onzts,  93  Ky.  331; 
Fowler  v.  Lewis,  3  A.  K.  Marsh.  (Ky.)  443. 

Maine. — -Washington  Ice  Co.  v.  Webster,  62 
Me.  341  ;  Jenness  v.  Mount  Hope  Iron  Co.,  53 
Me.  20;  Tuttle  v.  Swett,  31  Me.  555. 

Maryland.  —  Frank  v.  Miller,  38  Md.  450 ; 
Moale  v.  Buchanan,  11  Gill  &  J.  (Md.)  314; 
Stoddert  v.  Port  Tobacco  Parish,  2  Gill  &  J. 
(Md.)  227. 

Massachusetts.  —  New  England  Dressed 
Meat,  etc.,  Co.  v.  Standard  Worsted  Co.,  165 
Mass.  328;  Coddington  v.  Goddard,  16  Gray 
(Mass.)  436;  Ryan  v.  Hall,  13  Met.  (Mass.) 
520;  Atwood  v.  Cobb,  16  Pick.  (Mass.)  227. 

Michigan.  —  Messmore  v.  Cunningham,  78 
Mich.  623;  Webster  v.  Brown,  67  Mich.  328; 
Hall  v.  Soule,  11  Mich.  494. 

Minnesota.  —  Bowers  v.  Whitney,  88  Minn. 
168. 

Mississippi.  —  Waul  v.  Kirkman,  27  Miss. 
823;  Allen  v.  Bennett,  8  Smed.  &  M.  (Miss.) 
672. 

Missouri.  —  Smith  v.  Shell,  82  Mo.  215; 
Ringer  v.  Holtzclaw,  112  Mo.  519;  Boyd  v. 
Paul,  125  Mo.  9;  Kelly  v.  Thuey,  143  Mo.  422; 
Miller  v.  Goodrich  Bros.  Banking  Co.,  53  Mo. 
App.  430;  Weil  v.  Willard,  55  Mo.  App.  376; 
Williams  v.  Stifel,  64  Mo.  App.  138;  Bruck- 
man  v.  Hargadine-McKittrick  Dry  Goods  Co., 
91  Mo.  App.  454.  The  earlier  cases  of  O'Neil 
v.  Crain,  67  Mo.  250 ;  Lash  v.  Parlin,  78  Mo. 
391  ;  Ellis  v.  Bray,  79  Mo.  227,  and  Greeley- 
Burnham  Grocer  Co.  v.  Capen,  23  Mo.  App.  301, 
declared  a  contrary  doctrine. 

Nebraska.  —  Vindquest  v.  Perky,  16  Neb. 
284. 

New  Hampshire.  —  Lang  v.  Henry,  54  N.  H. 
57- 

New  Jersey.  —  Bowers  v.  Glucksman,  68  N. 
J.  L.  146;  Russell  v.  Russell,  60  N.  J.  Eq.  282. 

New  York.  —  Ward  v.  Hasbrouck,  169  N.  Y. 
407;  Wilson  v.  Lewiston  Mill  Co.,  150  N.  Y. 
314;  Stone  v.  Browning,  68  N.  Y.  598;  Slade 
v.  Boutin,  63  N.  Y.  App.  Div.  537,  affirmed 
173  N.  Y.  592  ;  Seymour  v.  Warren,  59  N.  Y. 
App.  Div.  120,  86  N.  Y.  App.  Div.  403;  Dil- 
worth  v.  Bostwick,  1  Sweeny  (N.  Y.)  581; 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  (N. 
Y.)  273;  Peltier  v.  Collins,  3  Wend.  (N.  Y.) 
459- 

Pennsylvania.  —  Moore  v.  Eisaman,  201  Pa. 
St.  190. 

South  Carolina.  —  Draper  v.  Pattani,  2  Spears 
L.  (S.  Car.)  292. 

Texas.  —  Johnson  v.  Granger,  51   Tex.  42; 
Mrmk  v.  Weidner,  9  Tex.  Civ.  App.  491. 
Utah.  —  Abba  v.  Smyth,  21  Utah  109. 
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or  varied  1  by  parol  evidence,  though  such  evidence  is  admissible  to 
explain  or  apply  it.a  It  has  been  held,  however,  that  a  missing  date,3  or  the 
fact  that  two  instruments  were  executed  at  the  same  time,4  may  be  shown 
by  parol. 

b.  Alteration.  —  The  alteration  of  a  memorandum  by  one  of  the  parties 
after  delivery  thereof  will  invalidate  the  same,5  unless  such  alteration  is  made 
in  good  faith  to  correct  an  error,  under  circumstances  showing  an  implied 
authority  by  the  other  party  to  make  the  correction.6  And  parol  evidence  is 
admissible  to  show  the  acceptance  by  one  party  of  alterations  made  by 
the  other.7  An  indorsement  on  an  agreement  extending  the  time  of 
performance  constitutes  a  new  agreement. H 

c.  Correction  of  Mistakes.  —  Parol  evidence  of  a  mistake  in  the 
memorandum  may  be  offered  and  the  contract  rectified.9 

8.  Lost  Memorandum.  —  If  the  memorandum  is  lost  or  destroyed,  its  contents 
may  be  shown  by  parol,  provided  such  proof  is  reasonably  clear  and  certain.1" 

X.  Estates  in  Lands  —  1.  In  General.  —  Section  i  of  the  English  statute 
of  frauds  and  perjuries  was  enacted  for  the  purpose  of  preventing  fraudulent 
transfers  of  real  estate,  by  requiring  such  contracts  to  be  evidenced  by  writing, 
and  signed  by  the  proper  person,  and  by  prohibiting -the  establishment  of 
such  titles  by  parol  testimony.  Under  this  section,  and  similar  sections  of 
the  statutes  adopted  in  the  various  states,  verbal  agreements  purporting  to 


Vermont.  —  Rowell  v.  Dunwoodie,  69  Vt. 
in  ;  Ide  v.  Stanton,  15  Vt.  685. 

1.  See  supra,  this  title,  VII.  Operation  of 
Statute  —  8.  Parol  Modification  of  Written  In- 
strument. 

2.  Parol  Evidence  Admissible  to  Explain  or 
Apply  Writing  —  United  States.  —  Gray  v. 
Smith,  76  Fed.  Rep.  525.  1 

Illinois.  —  McConnell  v.  Brillhart,  17  111.  354- 

Indiana.  —  Wills  v.  Ross,  77  Ind.  1. 

Iowa. — -Lee  v.  Mahoney,  9  Iowa  344. 

Maine.  —  Williams  v.  Robinson,  73  Me.  186; 
Bird  v.  Munroe,  66  Me.  337. 

Massachusetts.  —  New  England  Dressed 
Meat,  etc.,  Co.  v.  Standard  Worsted  Co.,  165 
Mass.  328. 

Mississippi.  —  McGuire  v.  Stevens,  42  Miss. 

724. 

Missouri.  —  Heideman  v.  Wolfstein,  12  Mo. 
App.  366. 

New  York.  —  Union  Bank  v.  Coster,  3  N.  Y. 
203  ;  Hagan  v.  Domestic  Sewing  Mach.  Co.,  9 
Hun  (N.  Y.)  73  ;  Oppenheim  v.  Waterbury,  86 
Hun  (N.  Y.)  122,  affirmed  155  N.  Y.  684. 

Utah.  —  Abba  v.  Smyth,  21  Utah  109. 

Wisconsin.  —  Waldheim  v.  Miller,  97  Wis. 
300. 

Wyoming.  —  North  Platte  Milling,  etc.,  Co.  v. 
Price,  4  Wyo.  293. 

See  also  supra,  this  section,  6.  Contents. 

Explanation  of  Mercantile  Contract,  ■ —  A  memo- 
randum of  a  mercantile  contract  is  subject  to 
explanation  by  reference  to  the  usage  and  cus- 
tom of  the  trade  with  a  view  to  get  at  the  true 
weaning  of  the  parties.  Dale  v.  Humfrey,  El. 
Bl.  &  El.  1004,  96  E.  C.  L.  1004;  Salmon  Falls 
Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.)  446; 
Drury  v.  Young,  58  Md.  546 1  Williams  v. 
Woods,  16  Md.  220;  New  England  Dressed 
Meat,  etc.,  Co.  v.  Standard  Worsted  Co.,  165 
Mass.  328. 

3.  Date  May  Be  Supplied.  —  Hewes  v.  Taylor, 
70  Pa.  St.  387. 

4.  Where  a  Guaranty  Is  Written  upon  Another 


Instrument,  it  may  be  shown  by  parol  that  the 
two  agreements  were  executed  at  the  same  time. 
Ordeman  v.  Lawson,  49  Md.  135 ;  Draper  v. 
Snow,  20  N.  Y.  331. 

5.  Effect  of  Alteration  by  One  Party.  ■ —  Powell 
v.  Divett,  15  East  29;  Mollett  v.  Wackerbarth, 
5  C.  B.  181,  57  E.  C.  L.  181,  11  Jur.  1065. 

6.  Alteration  to  Correct  Error. —  Lee  v.  Butler, 
167  Mass.  426. 

7.  Acceptance  of  Alterations  May  Be  Shown  by 
Parol. —  Stewart  v.  Eddowes,  L.  R.  9  C.  P.  311. 

8.  New  Agreement  by  Indorsement.  —  Bacon 
v.  Simpson,  3  M.  &  W.  78. 

9.  Parol  Evidence  of  Mistake.  —  Turner  v. 
Lorillard  Co.,  100  Ga.  64s  ;  McConnell  v.  Brill- 
hart,  17  111.  354;  Fisher  v.  Andrews,  94  Md.  46; 
Moale  v.  Buchanan,  11  Gill  &  J.  (Md.)  314; 
Coddington  v.  Goddard,  16  Gray  (Mass.)  436; 
Gillespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)  585; 
Mayer  v.  Adrian,  77  N.  Car.  .83;  Moore  v. 
Powell,  6  Tex.  Civ.  App.  43.  Compare 
Churchill  v.  Rogers,  3  T.  B.  Mon.  (Ky.)  81. 
See  also  supra,  this  title,  Operation  of  Statute 
—  Parol  Modification  of  Written  Instrument. 

Mistake  in  Date.  —  Hewes  v.  Taylor,  70  Pa. 
St.  387. 

Mistake  in  Terms  of  Sale.  —  Smith  v.  Jones,  7 
Leigh  (Va.)  165. 

Mistake  in  Vendor's  Name. —  Pugh  v.  Chessel- 
dine,  11  Ohio  109. 

Separate  Writings  Signed  by  Wrong  Parties.  — 
Where  a  contract  for  the  sale  of  land  was  evi- 
denced by  two  writings,  each  to  be  signed  by  one 
of  the  parties  to  the  contract,  parol  evidence 
was  held  not  admissible  to  show  that  the  sepa- 
rate writings  were  by  mistake  each  signed  by 
the  wrong  party.  Osborn  v.  Phelps,  19  Conn. 
63. 

10.  Lost  Memorandum. —  Elwell  v.  Walker,  52 
Iowa  256;  McCarty  v.  Kyle,  4  Coldw.  (Tenn.l 
348.  See  also  Ballingall  v.  Bradley,  16  111.  373; 
Johnston  v.  Churchills,  Litt.  Sel.  Cas.  (Ky.) 
177.  And  see  the  title  Lost  Papers  and 
Records,  vol.  19,  p.  552. 
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In  General. 


pass  title  to  land  are  invalid.1  Executory  contracts  for  the  sale  of  lands  are 
provided  for  elsewhere  in  the  statute,8  as  are  agreements  for  the  assignment 

or  surrender  of  existing  estates  in  lands.3 

Transfer  by  Act  or  Operation  of  Law.  —  A  transfer  of  the  title  to  lands  by  act  or 
operation  of  law  is,  as  a  general  rule,  not  affected  by  the  statute  of  frauds.1* 

Estoppel  Affecting  Title  to  Land.  —  In  a  number  of  jurisdictions  it  has  been  held 
that  there  can  be  no  estoppel  affecting  the  title  to  land,  unless  such  estoppel 
is  in  writing,  because  at  law  such  title  can  pass  only  by  writing.5 


1.  In  General  —  Alabama.  —  Tillis  v.  Tread- 
well,  1 17  Ala.  445. 

California.  —  Hoen  v.  Simmons,  1  Cal.  119; 
Tohler  v.  Folson,  1  Cal.  207. 

Connecticut.  —  Goodrich  v.  Nickols,  2  Root 
(Conn.)  498;  Bostwick  v.  Leach,  3  Day  (Conn.) 
476. 

Illinois.  —  Caddis  v.  Leeson,  55  111.  83. 
Indiana.  —  Crafton   v.    Carmichael,    29  Ind. 
App.  320. 

Kentucky.  —  Bell  v.  Breckenridge,  1  A.  K. 
Marsh.  (Ky.)  563;  Hawkins  v.  King,  2  A.  K. 
Marsh.  (Ky.)  108;  Bishop  v.  Martin,  65  S.  W. 
Rep.  807,  23  Ky.  L.  Rep.  1494;  Cumberland, 
etc.,  R.  Co.  v.  Shelbyville,  etc.,  R.  Co.,  (Ky. 
1903)  77  S.  W.  Rep.  690. 

Louisiana.  —  Castanedo  v.  Toll,  6  Mart.  (La.) 
557- 

Mississippi.  —  Dickson  v.  Green,  24  Miss. 
612. 

Missouri.  —  Ames  v.  Scudder,  11  Mo.  App. 


North  Carolina.  ■ 


205. 


Hall  v.  Fisher,  126  N.  Car. 

Winn,    1  Okla. 


Oklahoma.  —  McKennon  v. 
327- 

Pennsylvania.  —  Grier  v.  Sampson,  27  Pa.  St. 
183;  Postlethwait  v.  Frease,  31  Pa.  St.  472; 
Washabaugh  v.  Entriken,  36  Pa.  St.  513  ;  Walter 
v.  Transue,  17  Pa.  Super,  Ct.  94. 

Texas.  —  Parrish  v.  Williams,  (Tex.  Civ. 
App.  1899)  S3  S.  W.  Rep.  79. 

Canada.  —  Taylor  v.  Knowles,  30  U.  C.  Q. 
B.  200. 

See  Chouquette  v.  Barada,  28  Mo.  491. 
Interest  of  Indians  in  Lands  Is  Within  Statute. 

—  Rowe  v.  Henderson,  (Indian  Ter.  1903)  76  S. 
W.  Rep.  250. 

Contract  for  Sale  of  Certain  Earth  to  Be  Re- 
moved, WithiD  Statute.  —  Welever  v.  I.  H.  Det- 
wiler  Co.,  8  Ohio  Cir.  Dec.  668,  15  Ohio  Cir. 
Ct.  680. 

Agreement  by  Parties  Setting  Aside  Decree  but 
Not  Passing  Title  Is  Valid  by  Parol.  —  Whitehead 
v.  Jones,  197  Pa.  St.  511. 

Sale  of  Third  Person's  Land  Within  Statute.  — 
Tillis  v.  Treadwell,  117  Ala.  445. 

Interest  in  Contingent  Profits  from  Future  Sale 
Not  Within  Statute,  —  Benjamin  v.  Zell,  100 
Pa.  St.  33. 

Statute  Does  Not  Refer  to  Collateral  Agreements. 

—  Kraak  v.  Fries,  21  D.  C.  100;  Lamm  v. 
Port  Deposit  Homestead  Assoc.,  49  Md.  233; 
Drew  v.  Wiswall,  183  Mass.  554;  German- 
American  Title,  etc.,  Co.  v.  Citizens'  Trust,  etc., 
Co.,  190  Pa.  St.  247. 

Agreement  for  Services  Not  Within  Statute.  — 
Townsend  v.  Peasley,  35  Wis.  383. 

Sale  of  Judgment  Not  Within  Statute.  —  Gold- 
beck  v.  Kensington  Nat.  Bank,  147  Pa.  St.  267. 

Verbal  Agreement  a?  to  Place  of  Payment  Ii 
Valid.  —  Sayre  v.  Mohney,  35  Oregon  141. 


Antenuptial  Agreement  as  to  Rights  in  Estate 
Within  Statute.  —  Steen  v.  Kirkpatrick,  (Miss. 
1904)  36  So.  Rep.  140. 

i'ortnuptial  Contract  Canceling  Antenuptial 
Agreement.  —  Fisher  v.  Koontz,  no  Iowa  498. 

Verbal  Agreement  to  Pay  Money  Valid, — 
Roberts  v.  Lamberton,  117  Wis.  635;  McBride 
v.  Parnell,  4  U.  C.  Q.  B.  O.  S.  152. 

But  when  the  agreement  was  in  compensation 
for  injury  to  the  promisee  by  the  promisor's 
obtaining  a  patent  for  land  in  his  own  name,  it 
was  void.  Hughes  v.  Moore,  7  cranch  (U.  S.) 
276. 

The  Acknowledgment  of   a  Defective  Deed 

must  be  in  writing.    Price  v.  Hart,  29  Mo.  171. 

2.  See  infra,  this  section,  Contracts  for  Sale. 

3.  See  infra,  this  section,  Assignment  or  Sur- 
ter  of  Estates  or  Interests  in  Lands. 

4.  Transfer  by  Act  or  Operation  of  Law  — 
/  7  1  lis.  —  Hoag  v.  Carpenter,  18  111.  App. 
555* 

Massachusetts.  —  Amory  v.  Kannoffsky,  117 
Mass.  351,  19  Am.  Rep.  416. 

Michigan.  —  Logan  v.  Anderson,  2  Dougl. 
(Mich.)  10 1. 

Missouri.- — -Churchill  v.  Lammers,  60  Mo. 
App.  244. 

New  Jersey.  —  Wallace  v.  Kennelly,  47  N.  J. 
L.  242.  Contra,  Hetfield  v.  Central  R.  Co.,  29 
N.  J.  L.  571,  reversing  Central  R.  Co.  v.  Het- 
field, 29  N.  J.  L.  206. 

New  York.  —  Embury  v.  Conner,  3  N.  Y.  511, 
53  Am.  Dec.  325,  reversing  2  Sandf.  (N. 
Y.)  98 ;  Bailey  v.  Delaplaine,  1  Sandf.  (N. 
Y.)  5  ;  Smith  v.  Niver.  2  Barb.  (N.  Y.) 
180;  Abell  v.  Williams,  3  Daly  (N.  Y.) 
17;  Smith  v.  Wheeler,  8  Daly  (N.  Y.)  135; 
Van  Rensselaer  v.  Penniman,  6  Wend.  (N. 
Y.)  569  ;  Vandekar  v.  Reeves,  40  Hun  (N.  Y.) 
430.  See  also  Tallman  v.  Earle,  (C.  PI.  Gen. 
T.)  13  N.  Y.  Supp.  805. 

Pennsylvania.- — Pratt  v.  H.  M.  Richards 
Jewelry  Co.,  69  Pa.  St.  53. 

A  Lease  Is  Not  Surrendered  bv  Operation  of  Lrw 
where  a  second  lease  is  made  by  agreement  of 
the  parties,  unless  such  second  len.se  is  a  valid 
one  and  sufficient  to  convey  the  interest  it  pro- 
fesses to  convey  to  the  lessee,  and  also  to  bind 
him  to  the  performance  of  the  covenants  or 
agreements  in  favor  of  the  lessor.  Schieffelin 
v.  Carpenter,  15  Wend.  (N.  Y.)  400.  See  also 
Chamberlain  v.  Dunlop,  5  Silv.  Sup.  (N.  Y.)  98. 

5.  Estoppel  Affecting  Title  to  land — Ala- 
bama.—  Gimon  v.  Davis,  36  Ala.  589;  Thomp- 
son v.  Campbell.  57  Ala.  183;  Kelly  v.  Hen- 
dricks. 57  Ala.  193. 

Connecticut.  —  See  contra,  Rrown  v.  Wheeler, 
17  Conn.  345,  44  Am.  Dec.  550. 

Georgia.  —  Roe  v.  Allen,  31  Ga.  544. 
Illinois. —  Chiles  v.  Davis,  58  111.  411. 
Maine.  —  See   contra,   Blood  v.   Hardy,  15 
Me.  61. 
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No  Valid  Discharge  of  a  Valid  Claim  to  Lands  can  be  made  by  parol  or  by  mere 
implication  arising  from  the  fact  of  the  possession  of  the  deed.1 

.  2.  Parol  Evidence  of  Title.  —  Where  the  question  of  title  to  land  is  in  issue, 
parol  evidence  is  inadmissible  for  the  purpose  of  establishing  the  title.5* 

Under  the  Civil  Law  verbal  sales  of  land  were  valid  when  accompanied  by 
delivery  of  possession,  which  assumed  that  the  seller  was  in  possession  at  the 
time  of  sale;  and  proof  by  parol  was  admissible  to  establish  such  sales.51 

3.  Verbal  Agreements  Purporting  to  Pass  Title  —  a.  Agreement  to  Arbi- 
trate. —  A  parol  agreement  to  submit  to  arbitration  a  controversy  concerning 
the  title  to  lands  is  as  much  within  the  statute  of  frauds  as  parol  contracts  for 
the  sale  of  land.4 

b.  Agreement  to  Build  or  Repair.  —  An  agreement  by  a  landowner 
to  give  another  an  interest  therein  if  he  would  build  thereon  is  within  the 


Massachusetts.  —  See  Parker  v.  Barker,  2 
Met.  (Mass.)  423. 

Michigan.  —  Hayes  v.  Livingston,  34  Mich. 
384,  22  Am.  Rep.  533  ;  De  Mill  v.  Moffat,  49 
Mich.  125;  Wood  v.  Michigan  Air  Line  R.  Co., 
90  Mich.  334.  See  also  Shaw  v.  Chambers,  48 
Mich.  355. 

Minnesota.  —  See  contra,  Bell  v.  Goodnature, 
50  Minn.  417.. 

Nezv  York. — Jackson  v.  Shearman,  6  Johns. 
(N.  Y.)  19;  Brant  v.  Livermore,  10  Johns.  (N. 
V.)  358;  Jackson  v.  Cary,  16  Johns.  (N.  Y.) 
302. 

1.  Parol  Discharge  of  Claim  to  Lands, — Jack- 
son v.  Pulver,  8  Johns.  (N.  Y.)  370;  Jackson 
v.  Kisselbrack,  10  Johns.  (N.  Y.)  336  ;  Brant  v. 
Livermore,  10  Johns.  (N.  Y.)  358;  Paull  v. 
Mackey,  3  Watts  (Pa.)  no;  Grier  v.  Sampson, 
27  Pa.  St.  183. 

2.  Parol  Evidence  Inadmissible  to  Establish 
Title  —  Alabama.  —  Ford  v.  Garner,  49  Ala. 
601. 

California.  —  Bostwick  v.  Mahoney,  73  Cal. 
238. 

Illinois.  —  Kirkpatrick  v.  Clark,  132  111.  342; 
Lavery  v.  Brooke,  37  111.  App.  51. 

Indian  Territory.  —  Reynolds  v.  Clowdus, 
(Indian  Ter.  1903)  76  S.  W.  Rep.  277. 

Louisiana.  —  White  v.  Holsten,  4  Mart.  (La.) 
471;  M'Guire  v.  Amelung,  12  Mart.  (La.)  649; 
Boudreau  v.  Boudreau,  12  Mart.  (La.)  667; 
Freret  v.  Meux,  9  Rob.  (La.)  414;  Bradford  v. 
Cook,  4  La.  Ann.  229  ;  Johnson  v.  Jordan.  22 
La.  Ann.  486  ;  George  v.  Campbell,  26  La.  Ann. 
44S  ;  French  v.  Bach,  26  La.  Ann.  731  ;  Halsey 
v.  Sandidge,  27  La.  Ann.  198  ;  Bailey  v.  Ward, 
32  La.  Ann.  839  ;  McKenzie  v.  Bacon,  40  La. 
Ann.  157. 

Michigan.' — Jacobs  v.  Miller,  50  Mich. 
119. 

Minnesota.  —  Moe  v.  Chesrown,  54  Minn. 
118 

New  York.  —  Jackson  v.  Miller,  6  Cow.  (N. 
Y.)  751;  Carter  v.  Pitcher,  87  Hun  (N.  Y.) 
580;  Jackson  v.  Vosburgh,  7  Johns.  (N.  Y.) 
186. 

North  Carolina.  —  Cox  v.  Ward,  107  N.  Car. 
507- 

Pennsylvania.  —  Arnold  v.  Cessna,  25  Pa.  St. 
34- 

Prescriptive  Right  May  He  Shown  by  Parol.  — 
Stretch  v.  Schenck,  23  Ind.  77  ;  Thompson  v. 
Dutton,  (Tex.  Civ,  App.  1902)  69  S.  W.'  Rep. 
641. 


Admissible  to  Show  Possession  ond  "etc.  of 
Ownership.  —  Barataria,  etc.,  Canal  Co.  v.  Field, 
17  La.  421. 

Evidence  Hot  Objected  to  —  In  Compton  v. 
Ivey,  59  Ind.  352,  it  was  held  that  title  could  be 
proved  by  parol  wh^n  the  evidence  was  not  ob- 
jected to. 

3.  Civil  Law  Rule  —  California.  —  Harris  v. 
Brown,  1  Cal.  98. 

Louisiana.  —  Choppin  v.  Michel,  11  Rob. 
(La.)  233  ;  Sacket  v.  Hooper,  3  La.  104  ;  Devall 
v.  Choppin,  15  La.  566;  Gonzales  v.  Sanchez, 
4  Mart.  N.  S.  (La.)  657  ;  Maes  v.  Gillard,  7 
Mart.  N.  S.  (La.)  314;  Ducrest  v.  Bijeau,  8 
Mart.  N.  S.  (La.)  192;  Morgan  v.  M 'Go wan, 
4  Mart.  (La.)  209. 

Missouri.  —  Mitchell  v.  Tuckers,  10  Mo.  260. 
New  Mexico.  —  Maxwell  Land  Grant  Co.  v. 
Dawson,  7  N.  Mex.  133,  reversed  151  U.  S. 
586. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326; 
Ferris  v.  Parker,  13  Tex.  385  ;  Monroe  v. 
Searcy.  20  Tex.  348 ;  Sullivan  v.  Dimmitt,  34 
Tex.  114;  Scott  v.  Maynard,  Dall.  (Tex.)  548. 

In  Allen  v.  Moss,  27  Mo.  354,  it  was  held 
that  the  rule  of  the  Spanish  law  relative  to 
verbal  sales  of  immovables  was  not  like  that  of 
the  common  law  which  made  livery  of  seizin 
necessary  to  transfer  a  freehold  estate,  and  that 
taking  possession  was  a  strong  circumstance  in 
proof  of  such  a  sale,  but  was  not  necessary  to 
its  validity,  and  that  what  would  be  a  taking 
of  possession  must  be  determined  from  the  state 
and  condition  of  the  immovable  at  the  time  of 
the  sale  and  the  purpose  and  objects  for  which 
it  was  intended. 

In  Louisiana,  although  the  law  requires  proof 
of  sale  of  immovable  property  to  be  in  writing, 
yet  where  actual  delivery  has  been  made  a 
verbal  sale  may  be  proved  by  interrogatories, 
the  reply  to  which  would  be  a  confession  of 
title.  See  art.  2255  of  the  Civ.  Code;  Haughery 
v.  Lee,  17  La.  Ann.  1.  See  also  Mason  v. 
Towne,  12  La.  Ann.  194. 

In  Missouri  the  Statute  of  Frauds  Was  Not  In- 
troduced until  Jan.  20,  1816,  and  the  Record- 
ing Act  of  Oct.  1,  1804  (1  Terr.  Laws,  p.  47), 
was  not  at  variance  with  the  Spanish  law  that 
verbal  sales  of  immovable  property  are  valid. 
Allen  v.  Moss,  27  Mo.  354. 

4.  Agreement  to  Arbitrate.  Wilmington 
Water  Power  Co.  v.  Evans,  166  111.  548:  Stark 
v.  Cannady,  3  Litt.  (Ky.)  399.  See  Hewitt  v, 
Lehigh,  etc.,  R.  Co.,  57  N.  J.  Eq.  511. 
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statute.1  But  an  agreement  to  repair  or  rebuild  is  not  an  agreement  whereby 
an  estate  in  land  is  created,  but  is  an  agreement  for  work,  labor,  and  materials, 
and  is  not  required  to  be  in  writing.2 

c.  Agreement  to  Convey  for  Services.  —  Where  the  agreement  is  to 
convey  land  in  payment  of  services  the  contract  is  held  to  be  within  the 
statute,  and  is  invalid  unless  in  writing.3.  If  the  agreement  is  repudiated,  a 
recovery  may  be  had  for  the  value  of  the  services.4 

d.  Agreement  to  Dedicate.  —  The  statute  has  no  application  to  the 
dedication  of  land  to  the  public  use,  which  may  be  evidenced  by  acts  and 
declarations  without  writing.5 

e.  Agreement  to  Enlarge  Estate.  —  A  verbal  agreement  to  enlarge 
a  remainder  into  a  fee  simple  estate  is  within  the  statute  and  void.6 

/.  Agreement  to  Exchange  Land.  —  Verbal  agreements  for  the 
exchange  of  land  are  within  the  statute  and  are  invalid.7 

In  Pennsylvania  a  parol  exchange  is  sufficient  if  there  is  a  clear,  explicit,  and 
unambiguous  contract  followed  by  possession.8  And  such  possession  need 
not  be  immediate.9 

g.  Agreement  to  Give  Land.  —  Gifts  of  land  are  included  in  the  mis- 
chief intended  to  be  guarded  against  by  the  statute,  and  must  be  in  writing  in 
order  to  be  operative.10 

h.  Agreement  to  Lease.  —  A  verbal  agreement  to  lease,  while  it  may 
be  good  as  a  lease,  if  within  the  statutory  period,  is  a  contract  for  an  interest 
in  land.11 

i.  Agreement  to  Partition  —  (i)  In  General. — There  are  numerous 


1.  Agreement  to  Build.  —  Folsom  v.  Great 
Falls  Mfg.  Co.,  9  N.  H.  355;  Walker  v.  Tyler, 
94  Va.  532. 

A  contract  between  the  copartners  of  a  cor- 
poration for  the  manufacture  of  furniture,  to 
pay  one  of  their  members  in  capital  stock  if 
he  would  build  and  equip  a  factory  upon  his 
land  and  convey  it  to  the  corporation,  is  a  con- 
tract for  the  sale  of  land  within  the  meaning  of 
the  statute  of  frauds.  McLennan  v.  Boutell, 
117  Mich.  544. 

2.  Agreements  to  Repair  or  Rebuild.  —  Halbut 
v.  Forrest  City,  34  Ark.  246 ;  Tunno  v.  Robert, 
16  Fla.  738. 

3.  Agreement  to  Convey  for  Services.  —  Preston 
v.  Casner,  104  111.  262;  Hershman  v.  Pascal,  4 
Ind.  App.  330  ;  Ham  v.  Goodrich,  37  N.  H.  185  ; 
Russell  v.  Briggs,  165  N.  Y.  500;  Sands  v. 
Arthur,  84  Pa.  St.  479 ;  Sprague  v.  Haines,  68 
Tex.  215,  overruling  Anderson  v.  Powers,  59 
Tex.  213,  and  cases  cited;  Koch  v.  Williams,  82 
Wis.  186.  Contra,  Burlingame  v.  Burlingame, 
7  Cow.  (N.  Y.)  92 ;  Jack  v.  McKee,  9  Pa.  St. 
235.  See  Lyman  v.  Lyman,  133  Mass.  414; 
King  v.  Brown,  2  Hill  (N.  Y.)  485. 

Agreement  to  Work  for  Profits,  with  Option  to 
Take  a  Part  of  a  Farm  Instead,  Is  Within  the 
Statute. —  Friend  v.  Pettingill,  116  Mass.  515. 

4.  See  supra,  this  title.  Operation  of  Statute 
—  Contracts  Partly  Performed  —  Rights  Aris- 
ing from  Part  Performance. 

5.  Dedication.  —  Harding  v.  Jasper,  14  Cal. 
642;  Godfrey  v.  Alton,  12  111.  29;  Mann  v. 
Bergmann,  203  111.  406. 

6.  Increasing  Estate.  —  Hall  v.  Small,  178  Mo. 
629. 

7.  Parol  Exchange  Void.  —  Clark  v.  Graham,  6 
Wheat.  (U.  S.)  577  ;  Purcell  v.  Miner,  4  Wall. 
(U.  S.)  513;  Mather  v.  Scoles,  35  Ind.  1; 
Sands  v.  Thompson,  43   Ind.   18;  Dennis  v. 


Kuster,  57  Kan.  215;  Stark  v.  Cannady,  3  Litt. 
(Ky.)  399;  Newlin  v.  Hoyt,  (Minn.  1904)  98 
N.  W.  Rep.  323  ;  Beckmann  v.  Mepham,  97  Mo. 
App.  161;  Jackson  v.  Cris,  11  Johns.  (N.  Y.) 
437;  Rice  v.  Peet,  15  Johns.  (N.  Y.)  503; 
Lindsley  v.  Coats,  1  Ohio  243  ;  Laufer  v.  Pow- 
ell, (Tex.  Civ.  App.  1902)  71  S.  W.  Rep.  549. 

Parol  Evidence  of  an  Exchange  of  Lands  is  not 
admissible.  Maydwell  v.  Carroll,  3  Har.  &  J. 
(Md.)  361. 

8.  Parol  Exchange  Sufficient  in  Pennsylvania.  — 

Miles  v.  Miles,  8  W.  &  S.  (Pa.)  135  ;  Reynolds 
v.  Hewett,  27  Pa.  St.  176;  Moss  v.  Culver,  64 
Pa.  St.  414;  Brown  v.  Bailey,  159  Pa.  St. 
121. 

9.  Possession  Need  Not  Be  Immediate.  —  Miles 
v.  Miles,  8  W.  &  S.  (Pa.)  135;  Reynolds  v. 
Hewett,  27  Pa.  St.  176. 

10.  Gifts  of  Land  Within  Statute.  —  Mokuai  v. 
Kapuniai,  6  Hawaii  160.  See  Gary  v.  Newton, 
201  111.  170. 

11.  Agreement  to  Lease  —  England.  —  lnman 
v.  Stamp,  1  Stark.  12,  2  E.  C.  L.  15  ;  Edge  v. 
Strafford,  1  Tyrw.  295.  But  see  Wright  v. 
Stavert,  2  El.  &  El.  721,  105  E.  C.  L.  721. 

Canada.  —  Moore  v.  Kay,  5  Ont.  App.  261. 
Connecticut.  —  Eaton  v.  Whitaker,  18  Conn. 
222. 

Hawaii.  —  Dimond  v.  Macfarlane,  11  Hawaii 
181. 

Illinois.  —  Chicago  Attachment  Co.  v.  Davis 
Sewing  Mach.  Co.,  142  111.  171. 

Indiana.  —  Stackberger  v.  Mosteller,  4  Ind. 
461. 

Nezu  Hampshire.  —  Smith  v.  Phillips,  69  N. 
H.  470. 

South  Carolina.  —  Davis  v.  Pollock,  36  S. 
Car.  544. 

See  also  infra,  this  section,  Creation  of 
Leases. 
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decisions  to  the  effect  that  a  parol  partition  of  lands  is  not  such  a  sale  or 

transfer  of  an  interest  in  lands  as  will  be  affected  by  the  statute  of  frauds.1 

Other  courts  of  undoubted  authority  declare  that  such  manner  of  making 

partition  is  within  the  statute  and  accordingly  void.2 

Parol  Evidence  to  Prove  a  Partition  is  admissible  if  it  is  received  without  objection.3 
(2)  Effect  of  Possession.  —  A  parol  partition  and  segregation  of  the  interests 

of  the  parties  is  undoubtedly  valid  where  it  is  executed  and  followed  by 

exclusive  possession  in  pursuance  of  such  partition.4 

Conversely,  it  has  been  held  that  a  mere  oral  agreement  for  the  division  of 

land  not  followed  by  possession  is  not  binding.5 


1.  Parol  Partition  Valid  —  California.  —  Long 
v.  Dollarhide,  24  Cal.  218. 

Connecticut.  —  See  Baxter  v.  Gay,  14  Conn. 
119. 

Kentucky.  —  Higginson  v.  Schaneback,  (Ky. 
1902)  66  S.  W.  Rep.  1040.  Compare  Lacy  v. 
Overton,  2  A.  K.  Marsh.  (Ky.)  440;  Sloan  v. 
Grider,  (Ky.  1894)  25  S.  W.  Rep.  110. 

Pennsylvania.  —  Maul  v.  Rider,  51  Pa-  St. 
377;  McKnight  v.  Bell,  135  Pa.  St.  358;  Wolf 
v.  Wolf,  158  Pa.  St.  621. 

Tennessee.  —  Meacham  v.  Meacham,  91 
Tenn.  532. 

Texas.  —  Stuart  v.  Baker,  17  Tex.  417; 
Smock  v.  Tandy,  28  Tex.  130;  Linnartz  v. 
McCulloch,  (Tex.  Civ.  App.  1893)  27  S.  W. 
Rep.  279  ;  Mass  v.  Bromberg,  28  Tex.  Civ.  App. 
145;  Gibbons  v.  Bell,  45  Tex.  417;  Aycock  v. 
Kimbrough,  71  Tex.  330,  10  Am.  St.  Rep.  745; 
Martin  v.  Harris,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  91. 

Joint  Interest  or  Ownership  is  necessary  to  sup- 
port a  parol  partition.  Chace  v.  Gregg,  88 
lex.  552. 

2.  Parol  Partition  Void.  —  Gusman  v.  Hearsey, 
26  La.  Ann.  251  ;  Porter  v.  Perkins,  5  Mass. 
233,  4  Am.  Dec.  52  ;  Porter  v.  Hill,  9  Mass.  34, 
6  Am.  Dec.  22 ;  Ballou  v.  Hale,  47  N.  H.  347, 
93  Am.  Dec.  438  ;  Medlin  v.  Steele,  75  N.  Car. 
154;  Melvin  v.  Bullard,  82  N.  Car.  33;  Fort 
v.  Allen,  no  N.  Car.  183;  Vick  v.  Vick,  126 
N.  Car.  126.  Compare  Dow  v.  Jewell,  18  N. 
H.  340,  45  Am.  Dec.  371. 

3.  Parol  Evidence  to  Prove  a  Partition.  —  John- 
ston v.  Labat,  26  La.  Ann.  159.  Compare 
Bach  v.  Ballard,  13  La.  Ann.  487;  Gusman  v. 
Hearsey,  26  La.  Ann.  251. 

A  Person  Selected  to  Partition  the  Property 
is  a  competent  witness  to  prove  the  parol 
partition.     Whittemore  v.  Cope,  11  Utah  344. 

4.  Effect  of  Possession  —  United  States.  —  420 
Min.  Co.  v.  Bullion  Min.  Co.,  3  Sawy.  (U.  S.) 
634,  9  Fed.  Cas.  No.  4,989.  Compare  Berry 
v.  Seawall,  (C.  C.  A.)  65  Fed.  Rep.  742. 

Illinois.  —  Tomlin  v.  Hilyard,  43  111.  300,  92 
Am.  Dec.  118;  Grimes  v.  Butts,  65  111.  347; 
Shepard  v.  Rinks,  78  111.  188;  Gage  v.  Bissell, 
119  111.  298;  Lacy  v.  Gard,  60  111.  App.  72. 

Indiana.  —  Moore  v.  Kerr,  46  Ind.  468 ; 
Hauk  v.  McComas,  98  Ind.  460  ;  Foltz  v.  Wert, 
103  Ind.  404;  Wright  v.  Jones,  105  Ind.  17; 
Bruce  v.  Osgood,  113  Ind.  360;  Tate  v.  Foshee, 
T17  Ind.  322. 

Kentucky.  —  Prin^le  v.  Sturgeon,  Litt.  Sel. 
Cas.  (Ky.)  112.  Contra,  Duncan  v.  Duncan, 
03  Ky.  37- 

Louisiana.  —  Johnston  v.  Labat,  26  La,  Ann. 
159. 


Maine.  —  Contra,  Duncan  v.  Sylvester,  16 
Me.  388;  Chenery  v.  Dole,  39  Me.  162. 

Louisiana.  —  Johnston  v.  Labat,  26  La.  Ann. 
159. 

Mississippi.  —  Wildey  v.  Bonney,  31  Miss. 
644;  Pipes  v.  Buckner,  51  Miss.  848. 

Missouri.  —  Bompart  v.  Roderman,  24  Mo. 
385  ;  Le  Bourgeoise  v.  Blank,  8  Mo.  App.  434. 

New  Hampshire.  —  Contra,  Ballou  v.  Hale, 
47  N.  H.  347.  , 

New  York.  —  Wood  v.  Fleet,  36  N.  Y.  499, 
93  Am.  Dec.  528  ;  Jackson  v.  Harder,  4  Johns. 
(N.  Y.)  202,  4  Am.  Dec.  262 ;  Jackson  v.  Vos- 
burgh,  9  Johns.  (N.  Y.)  270,  6  Am.  Dec.  276; 
Mount  v.  Morton,  20  Barb.  (N.  Y.)  123.  See 
also  Ryerss  v.  Wheeler,  25  Wend.  (N.  Y.) 
434- 

Ohio.  —  Cummins  v.  Nutt,  Wright  (Ohio) 
713;  Docktermann  v.  Elder,  11  Ohio  Dec.  (Re- 
print) 506,  27  Cine.  L.  Bui.  195. 

Pennsylvania.  —  Ebert  v.  Wood,  1  Binn. 
(Pa.)  216;  Hill  v.  Roderick,  2  Pa.  L.  J.  Rep. 
161,  3  Pa.  L.  J.  417;  Calhoun  v.  Ha^s,  8  W.  & 
S.  (Pa.)  127;  McMahan  v.  McMahan,  13  Pa. 
St.  376;  Rider  v.  Maul,  46  Pa.  St.  376;  Mc- 
Connell  v.  Carey,  48  Pa.  St.  345  ;  McKnight  v. 
Bell,  135  Pa.  St.  358;  Wolf  v.  Wolf,  158  Pa. 
St.  621. 

South  Carolina.  —  Kennemore  v.  Kennemore, 
26  S.  Car.  251  ;  Rountree  v.  Lane,  32  S.  Car. 
160;  Goodhue  v.  Barnwell,  Rice  Eq.  (S.  Car.) 
198;  M'Daniel  v.  Moorman,  Harp.  Eq.  (S. 
Car.)  108 ;  Haughabaugh  v.  Honald,  3  Brev. 
(S.  Car.)  97. 

Texas. —  Parker  v.  Spencer,  61  Tex.  155; 
Wardlow  v.  Miller,  69  Tex.  395 ;  Mitchell  v. 
Allen,  69  Tex.  70. 

Utah.  —  Whittemore  v.  Cope,  11  Utah  344. 

Washington.  —  Brazee  v.  Schofield,  2  Wash. 
Ter.  209. 

Wisconsin.  —  Buzzell  v.  Gallagher,  28  Wis. 
678. 

See  also  supra,  this  title,  Operation  of  Stat- 
ute —  Contracts  Completely  Performed. 

In  Alabama  tenants  in  common  as  between 
themselves  may  partition  an  estate,  at  least  so 
far  as  to  put  each  one  in  exclusive  possession 
of  the  part  allotted  to  him,  but  such  a  partition 
would  not  vest  in  him  a  legal  title  so  as  to 
enable  him  to  support  an  action  of  ejectment. 
Simmons  v.  Spratt,  (Fla.  1887)  1  So.  Rep. 
860. 

5.  Oral  Partition  Not  Followed  by  Possession. 
—  Woodbeck  v.  Wilders,  18  Cal.  131;  Good- 
man v.  Malcolm,  9  Kan.  App.  887,  58  Pac.  Rep. 
56 j  ;  Sanger  v.  Merritt,  131  N.  Y.  614;  Snively 
v.  Luce,  1  Watts  (Pa.)  69 ;  Slice  v.  Derrick, 
2  Rich.  L.  (S,  Car.),  627. 
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Possessior  for  the  Period  Required  by  the  Statute  of  Limitations  is  necessary  in  some 

instances  in  order  to  be  binding  and  conclusive  at  law.1 

j.  Agreement  to  Pay  Damages.  —  An  agreement  to  pay  any  damages 
to  land  caused  by  the  opening  of  .  a  mine  is  not  a  contract  for  an  interest 
in  land.8 

k.  Agreement  to  Release.  —  An  agreement  to  surrender  or  release  an 
interest  in  land,  or  a  right  thereto,  is  void  under  the  statute  if  not  in  writing.3 

/.  Agreements  Relating  to  Mortgages.  —  While  an  agreement  to 
foreclose  a  mortgage,1*  or  not  to  defend  a  foreclosure  suit,  may  be  validly  made 
by  parol,5  yet  a  verbal  agreement  to  pay  purchase  money  overdue  in  con- 
sideration of  the  mortgagee's  not  foreclosing  is  within  the  statute.6  And  an 
agreement  by  the  mortgagee  to  accept  a  deed  for  the  property  in  satisfaction 
of  the  debt  secured  is  within  the  statute,7  as  is  an  agreement  that  the  mort- 
gagee shall  bid  in  the  property  for  the  full  amount  secured  and  transfer  it  to 
the  guarantor  of  the  mortgage  note  upon  demand.8  So  the  statute  has  been 
held  applicable  to  an  agreement  by  the  creditor  with  the  wife  of  the  debtor 
to  convey  to  her  part  of  the  property  when  he  acquires  title  by  a  mortgage, 
if  she  will  join  her  husband  therein,9  and  to  an  agreement  by  the  guarantor 
of  mortgage  notes  that  if  the  transferee  would  foreclose  and  bid  in  the  prop- 
erty for  the  full  amount  due,  and  the  result  was  not  the  collection  of  the  notes 
by  the  redemption  of  the  premises,  he  would  pay  the  notes  and  the  costs  of 
the  foreclosure,  the  property  to  be  decreed  to  him.10 

Equitable  Mortgage  by  Deposit  of  Title  Deeds. — -  It  is  held  in  some  jurisdictions 
where  the  question  has  arisen  that  a  deposit  of  title  deeds  creates  a  lien  which 
is  recognized  as  an  equitable  mortgage, 11  but  there  are  many  decisions  to 
the  contrary.12 

m.  Agreement  to  Warrant  Title. — A  verbal  promise  "  to  warrant 
and  guarantee  "  title  to  property  by  the  grantor  is  within  the  statute.13 

n.  Agreements  Concerning  Rent.  —  Rent  is  an  incorporeal  heredita 
ment,  and  is  a  certain  profit  issuing  periodically  out  of  land  and  tenements. 
Hence  an  alienation  of  rent  is  within  the  statute.14 

o.  Agreements  Concerning  Use  of  Property.  —  An  agreement  for 
the  sale  of  land,  or  of  some  interest  in  or  concerning  it,  contemplates  a  trans- 

1.  Length  of  Possession  Necessary.  —  Woodhull 
v.  Longstreet,  18  N.  J.  L.  405  ;  Lloyd  v.  Con- 
over,  25  N.  J.  L.  47.  See  also  John  v.  Sabattis, 
69  Me.  473  ;  Den  v.  Kelty,  16  N.  J.  L.  517. 

2.  Agreement  to  Pay  Damages.  —  Griffiths  v. 
Jerkins,  10  Jur.  N.  S.  207. 

3.  Agreement  to  Release.  —  Gary  v.  Newton, 
201  111.  170;  Frowman  v.  Gordon,  Litt.  Sel. 
Cas.  (Ky.)  193;  Ware  v.  Chew,  43  N.  J.  Eq. 
493 ;  Brands  v.  De  Witt,  44  N.  J.  Eq.  545. 
See  also  infra,  this  section,  Assignment  or  Sur- 
render of  Estates  or  Interests  in  Lands. 

Agreement  to  Release  Landlord's  Lien  on  Crop 
of  Timothy  Seed  May  Be  by  Parol.  —  Wimp  v. 
Early,  (Mo.  App.  1904)  78  S.  W.  Rep.  343. 

4.  Agreement  to  Foreclose. — Cooley  v.  Osborne, 
50  Iowa  526. 

But  an  agreement  by  parol  between  solicitors, 
that  there  should  be  a  decree  of  foreclosure, 
that  the  estate  should  be  sold,  that  the  mort- 
gagee be  paid  her  principal  and  interest,  and 
the  remainder  paid  to  the  mortgagor,  is  within 
the  statute.     Cox  v.  Peelev  2  Bro.  C.  C.  334. 

5.  Agreement  Not  to  Defend  Foreclosure  Suit.  — 
—  McOuat  v.  Cathcart,  84  Ind.  567. 

6.  Jackson  v.  Yeomans,  39  U.  C.  Q.  B.  280. 

7.  Agreement  to  Accept  Deed  in  Satisfaction  of 
Mortgage,  —  Montpelier  Sav.  Bank,  etc.,  Co. 
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v.  Follett,  (Neb.  1903)  94  N.  W.  Rep.  635. 

8.  Pierce  v.  Clarke,  71  Minn.  114. 

9.  Green  v.  Groves,  109  Ind.  519. 

10.  Veazie  v.  Morse,  67  Minn.  100. 

1 1 .  Equitable  Mortgage  by  Deposit  of  Title  Deeds. 
—  Mandeville  v.  Welch,  5  Wheat.  (U.  S.)  277  ; 
Rockwell  v.  Hobby,  2  Sandf.  Ch.  (N.  Y.)  9; 
Chase  v.  Peck,  21  N.  Y.  581 ;  Hackett  v.  Rey- 
nolds, 4  R.  I.  512;  Jarvis  v.  Dutcher,  16  Wis. 
307- 

12.  Contrary  Decisions.  —  Lehman  v.  Collins, 
69  Ala.  127;  Vanmeter  v.  McFaddin,  8  B.  Mon. 
(Ky.)  435  ;  Hall  v.  McDuff,  24  Me.  311;  Har- 
per v.  Spainhour,  64  N.  Car.  629  ;  Probasco  v. 
Johnson,  2  Disney  (Ohio)  96;  Shitz  v.  Dieffen- 
bach,  3  Pa.  St.  233 ;  Meador  v.  Meador,  3 
Heisk.  (Tenn.)  562.  See  also  Gothard  v. 
Flynn,  25  Miss.  58 ;  Rickert  v.  Madeira,  1 
Rawle  (Pa.)  325;  Hutzler  v.  Phillips,  26  S. 
Car.  136. 

13.  Warranty  of  Title.  —  Kelley  v.  Palmer,  42 

Neb.  423. 

14.  Agreements  Concerning  Rent.  —  Brown  v. 
Brown,  33  N.  J.  Eq.  650;  Hopkins  v.  Hopkins, 

3  Ont.  223. 

An  Agreement  for  the  Abatement  of  Rent  is 

within  the  statute.  O'Connor  v.  Spaight,  I 
Sch.  &  Lef.  305. 
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fer  of  some  portion  of  the  title;  hence  an  agreement  to  use  or  not  to  use 
premises  in  a  certain  way  is  not  an  agreement  within  the  statute.1 

p.  Agreements  as  to  Boundary  Lines. — Where  there  is  a  dispute 
as  to  the  true  division  line  between  adjoining  proprietors,  or  the  line  is  uncer- 
tain and  they  are  both  ignorant  as  to  its  true  location,  an  agreement  under 
which  a  permanent  boundary  line  is  fixed  and  possession  is  taken  is  binding 
though  not  in  writing.*  Where,  however,  the  boundaries  are  established 
they  cannot  be  altered  unless  the  agreement  therefor  is  in  writing. 3 

q.  Agreements  by  Fiduciaries.  —  The  statute  of  frauds  prohibiting 
verbal  sales  of  lands  or  interests  therein  applies  to  sales  by  fiduciaries.4 

r.  Sales  of  Crops,  Timber,  Fixtures,  and  Fences.  —  The  principles 
applicable  to  verbal  sales  of  crops,  timbers,  fixtures,  and  fences  are  similar  to 
those  applicable  to  verbal  agreements  to  sell  them,  and  will  be  found  treated 
elsewhere  in  this  title.5 

s.  Sale  OF  Expectancy.  —  A  verbal  sale  of  an  expectancy  in  real  estate 
is  within  the  operation  of  the  statute  and  invalid.6 

/.  Sale  of  Land  Certificates.  —  A  land  certificate  is  merely  the  obli- 
gation of  the  government  to  secure  the  owner  a  designated  quantity  of  land, 
and  does  not  of  itself  vest  title  in  the  grantee,  but  o'nly  a  right  to  acquire  it, 


1.  Concerning  Use  of  Property.  —  Bostwick  v. 
Leach,  3  Day  (Conn.)  476;  Hall  v.  Solomon, 
61  Conn.  476 ;  Ware  v.  Langmade,  2  Ohio  Dec. 
116. 

2.  Boundary-line  Agreements  —  Arkansas.  — 
Sherman  v.  King,  (Ark.  1903)  72  S.  W.  Rep. 
S7I- 

California.  —  Cavanaugh  v.  Jackson,  91  Cal. 
580;  Dierssen  v.  Nelson,  138  Cal.  394. 

Delaware.  —  Lindsay  v.  Springer,  4  Harr. 
(Del.)  547. 

Georgia.  —  Farr  v.  Woolfork,  118  Ga.  277. 

Kentucky.  —  Eagan  v.  Hinch,  Hughes  (Ky.) 
93;  Brown  v.  Crow,  Sneed  (Ky.)  106;  Jami- 
son v.  Petit,  6  Bush  (Ky.)  669;  Grigsby  v. 
Combs,  (Ky.  1893)  21  S.  W.  Rep.  37;  Fergu- 
son v.  Crick,  (Ky.  1893)  23  S.  W.  Rep. 
668. 

Maine.  —  Sweeny  v.  Miller,  34  Me.  388. 

Michigan.  —  Pittsburgh,  etc.,  Co.  v.  Lake 
Superior  Iron  Co.,  118  Mich.  109. 

Missouri.  —  Kincaid  v.  Dormey,  47  Mo.  337  ; 
Jacobs  v.  Moseley,  91  Mo.  457;  Atchison  v. 
Pease,  96  Mo.  566. 

Neiv  Hampshire.  —  Hitchcock  v.  Libby,  70 
N.  H.  399. 

New  York.  —  Wood  v.  Lafayette,  46  N.  Y. 
484 ;  Stout  v.  Woodward,  5  Hun  (N.  Y.)  340 ; 
Fox  v.  Griffith,  2  Am.  L.  Reg.  572.  Contra, 
Terry  v.  Chandler,  16  N.  Y.  354. 

North  Carolina.  —  Contra,  Presnell  v.  Garri- 
son, 122  N.  Car.  595. 

Ohio.  —  Bobo  v.  Richmond,  25  Ohio  St.  115. 
See  also  Walker  v.  Devlin,  2  Ohio  St.  593. 

Pennsylvania.  —  Hagey  v.  Detweiler.  35  Pa. 
St.  409 ;  Fleming  v.  Ramsey,  46  Pa.  St.  252. 

Tennessee.  —  Contra,  Proffit  v.  Williams,  1 
Yerg.  (Tenn.)  89;  Carroway  v.  Anderson,  1 
Humph.  (Tenn.)  61. 

Texas.  —  Masterson  v.  Bockel,  20  Tex.  Civ. 
App.  416.  Compare  /  anderson  v.  Sullivan,  91 
Tex.  499. 

Utah.  —  Contra,  Strickley  v.  Hill,  22  Utah 
257. 

Vermont.  —  Contra,  Camp  v.  Camp,  59  Vt. 
S«7. 

29  C.  of  L.— 56 


Virginia.  —  Contra,  Pasley  v.  English,  5 
Gratt.  (Va.)  141. 

Par)l  Evidence  is  admissible  to  show  that  a 
boundary  line  has  been  fixed  by  the  parties 
and  ^o  identify  the  land  referred  to  in  written 
instruments.     McCaleb  v.  Pradat,  25  Miss.  257. 

Party-wall  Agreement.  — ■  A  parol  agreement 
with  reference  to  the  width  of  a  party  wall  is 
within  the  statute  of  frauds.  May  v.  Prender- 
gast,  12  Pa.  Co.  Ct.  220,  2  Pa.  Dist.  613. 

3.  Alteration  of  Established  Boundaries  — 
United  States.  —  Trager  v.  Jenkins,  136  U.  S. 
651,  affirming  Jenkins  v.  Trager,  40  Fed.  Rep. 
726. 

California.  —  Sharp  v.  Blankenship,  67  Cal. 
44r  ;  Nathan  v.  Dierssen,  134  Cal.  282. 

Indiana.  —  Compare  Meyers  v.  Johnson,  15 
Ind.  261. 

Kentucky.  —  Smith  v.  Dudley,  1  Litt.  (Ky.) 
66. 

Mississippi.  —  May  v.  Baskin,  12  Smed.  & 
M.  (Miss.)  428. 

Missouri.  —  Turner  v.  Baker,  64  Mo.  218, 
affirmed  76  Mo.  343. 

New  York.  —  Vosburgh  v.  Teator,  32  N.  Y. 
561  ;  Weeks  v.  Martin,  57  Hun  (N.  Y.)  589, 
10  N.  Y.  Supp.  656  ;  Stuyvesant  v.  Dunham,  9 
Johns.  (N.  Y.)  61,  affirmed  Dunham  v.  Stuyve- 
sant, 11  Johns.  (N.  Y.)  569. 

Ohio.  —  Walker  v.  Devlin,  2  Ohio  St.  593. 
Tennessee.  —  Nichol    v.     Lytle,    4  Yerg. 
(Tenn.)    456 ;    Gilchrist  v.   McGee,   9  Yerg. 
(Tenn.)  455  ;  Yarborough  v.  Abernathy,  Meigs 
(Tenn.)  413. 

Virginia.  —  Harris  v.  Crenshaw,  3  Rand. 
(Va.)  14. 

4.  Sales  by  Fiduciaries. — Jackson  v.  Hamp- 
ton, 8  Ired.  L.  (N.  Car.)  457;  Darlington  v. 
Darlington,  160  Pa.  St.  65;  Green  v.  Davidson, 
4  Baxt.  (Tenn.)  488. 

5.  See  infra,  this  section,  Contracts  for  Sale 
—  Kind  of  Property  —  Sale  of  Growing  Trees 
and  Timber. 

6.  Sale  of  Expectancy  Within  Statute.  —  Gary 
v.  Newton,  201  111.  170;  Holtzclaw  v.  Black- 
erby,  9  Bush  (Ky.)  40. 
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and  a  sale  of  an  unlocated  certificate  is  not  within  the  statute.1 

u.  Sale  of  Undivided  Interest.  —  A  verbal  sale  of  an  interest  in 
community  property,  by  one  of  the  parties  interested  therein  to  another,  is 
within  the  statute.8 

4.  Creation  of  Easements.  —  There  is  a  wide  distinction  between  an  ease- 
ment, which  is  a  permanent  interest  in  the  land  of  another  with  a  right  to 
enjoy  it  fully  and  without  obstruction,  and  a  license,  which  is  a  mere  authority 
to  enter  upon  another's  land  for  the  temporary  purpose  of  doing  an  act  or 
series  of  acts  thereon,  and  which  is  personal,  nonassignable,  and  revocable 
before  acted  on,  giving  no  interest  in  the  land.  An  easement  is  assignable, 
irrevocable,  and  gives  a  right  of  entry  at  any  time  during  its  continuance. 
It  is  well  settled  that  easements  cannot  be  created  by  parol  under  the  statute 
of  frauds,  and  that  they  can  only  arise  from  grant  or  prescription.3 


1.  Land  Certificate.  —  Reed  v.  McGrew,  5 
Ohio  376;  Cox  v.  Bray,  28  Tex.  247;  Arnold 
v.  Attaway,  (Tex.  Civ.  App.  1896)  35  S.  W. 
Rep.  482. 

2.  Undivided  Interest.  —  Sanders  v.  Robert- 
son, 57  Ala.  465 ;  Smith  v.  O'Hara,  43  Cal. 
371  ;  Hayes  v.  Fine,  91  Cal.  391  ;  Jackson  v. 
Myers,  120  Ind.  504;  Flinn  v.  Manning,  1  Cine. 
Super.  Ct.  no;  Churchill  v.  Stephenson,  14 
Wash.  620. 

3.  Creation  of  Easements — Alabama. —  Clan- 
ton  v.  Scruggs,  95  Ala.  279 ;  Tillis  v.  Trealwell, 
117  Ala.  445. 

Arkansas.  —  Plunkett  v.  Meredith,  (Ark. 
1903)  77  S.  W.  Rep.  600. 

California.  —  Dorris  v.  Sullivan,  90  Cal.  279. 

Colorado.  —  Ward  v.  Farwell,  6  Colo.  66 ; 
Stewart  v.  Stevens,  10  Colo.  440;  Daum  v. 
Conley,  27  Colo.  56. 

Connecticut.  —  Foot  v.  New  Haven,  etc.,  Co., 
23  Conn.  214. 

Illinois.  —  Woodward  v.  Seely,  11  111.  157; 
Tanner  v.  Volentine,  75  111.  624 ;  Wilmington 
Water  Power  Co.  v.  Evans,  166  111.  548;  Louis- 
ville, etc.,  R.  Co.  v.  Illinois  Cent.  R.  Co.,  174 
111.  448;  Murray  v.  Gibson,  21  111.  App.  488; 
Deyo  v.  Ferris,  22  111.  App.  154. 

Indiana.  —  Richter  v.  Irwin,  28  Ind.  26 ; 
Brumfield  v.  Carson,  33  Ind.  94 ;  Robinson  v. 
Thrailkill,  no  Ind.  117. 

Iowa.  —  Ague  v.  Seitsinger,  85  Iowa  305. 

Kansas.  —  Phoenix  Ins.  Co.  v.  Haskett,  64 
Kan.  93. 

Kentucky.  —  Hall  v.  McLeod,  2  Met.  (Ky.) 
98;  Dillion  v.  Crook,  n  Bush  (Ky.)  321;  Butt 
v.  Napier,  14  Bush  (Ky.)  39 ;  Talbott  v.  Thorn, 
91  Ky.  417;  Barnes  v.  Beverley,  (Ky.  1895)  32 
S.  W.  Rep.  174;  Mt.  Sterling,  etc.,  Turnpike 
Co.  v.  Barry,  (Ky.  1897)  38  S.  W.  Rep.  847. 

Louisiana.  —  Duncan  v.  Labouisse,  9  La. 
Ann.  49 ;  New  Iberia  Rice  Milling  Co.  v. 
Romero,  105  La.  439. 

Maine.  —  Clement  v.  Durgin,  5  Me.  9 ; 
Moulton  v.  Faught,  41  Me.  298 ;  Weare  v. 
Chase,  93  Me.  264. 

Maryland.  —  Carter  v.  Harlan,  6  Md.  20 ; 
Hamilton  v.  Jones,  3  Gill  &  J.  (Md.)  127. 

Massachusetts.  —  Cook  v.  Stearns,  11  Mass. 
533;  Stevens  v.  Stevens,  11  Met.  (Mass.)  251; 
Morse  v.  Copeland,  2  Gray  (Mass.)  302 ; 
Morse  v.  Wellesley,  156  Mass.  95  ;  Cole  v. 
Hadley,  162  Mass.  579.  See  Fitch  v.  Sey- 
mour, 9  Met.  (Mass.)  462. 

Michigan.  —  Schultz  v.  Huffman,  127  Mich. 
276. 


Mississippi.  —  Bonelli  v.  Blakemore,  66  Miss. 
136 ;  Weems  v.  Mayfield,  75  Miss.  286. 

Missouri.  —  Fuhr  v.  Dean,  26  Mo.  116; 
Desloge  v.  Pearce,  38  Mo.  588. 

Montana.  —  Great  Falls  Water  Works  Co.  v. 
Great  Northern  R.  Co.,  21  Mont.  487. 

New  Jersey.  —  Banghart  v.  Flummerf elt,  43 
N.  J.  L.  28. 

New  York.  —  Cayuga  R.  Co.  v.  Niles,  13  Hun 
fN.  Y.)  170;  Brown  v.  Woodworth,  5  Barb. 
(N.  Y.)  sso ;  Vielie  v.  Osgood,  8  Barb.  (N.  Y.) 
130;  Mumford  v.  Whitney,  15  Wend.  (N.  Y.) 
381 ;  Day  v.  New  York  Cent.  R.  Co.,  31  Barb. 
(N.  Y.)  548 ;  Pierrepont  v.  Barnard,  6  N.  Y. 
279  ;  Selden  v.  Delaware,  etc.,  Canal  Co.,  29  N.  Y. 
634;  Taylors.  Millard,  118  N.  Y.  244;  Pitkin  v. 
Long  Island  R.  Co.,  2  Barb.  Ch.  (N.  Y.)  221  ;  Ft. 
Edward  Water- Works  v.  Mclntyre,  (Supm.  Ct. 
Gen.  T.)  4  N.  Y.  Supp.  638 ;  Phillips  v.  Thomp- 
son, 1  Johns.  Ch.  (N.  Y.)  131  ;  Fonda,  etc.,  R. 
Co.  v.  Olmstead,  84  N.  Y.  App.  Div.  127;  Mat- 
ter of  O'Rouke,  (Surrogate  Ct.)  12  Misc.  (N. 
Y.)  248 ;  Brown  v.  Galley,  Hill  &  D.  Supp.  (N. 
Y.)  308.  See  Ithaca  First  Baptist  Church  v. 
Bigelow,  16  Wend.  (N.  Y.)  28. 

North  Carolina.  —  Bridges  v.  Purcell,  1  Dev. 
&  B.  L.  (18  N.  Car.)  492. 

Pennsylvania.  —  Yeakle  v.  Jacob,  33  Pa.  St. 
376 ;  Huff  v.  McCauley,  53  Pa.  St.  206. 

Rhode  Island.  —  Foster  v.  Browning,  4  R.  I. 

.47- 

South  Carolina.  —  Trammell  v.  Trammell,  n 
Rich.  L.    (S.  Car.)  471. 

Tennessee.  —  Harris  v.  Miller,  Meigs  (Tenn.) 
158;  Long  v.  Mayberry,  96  Tenn.  378. 

Texas.  —  Weynand  v.  Lutz,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  1097. 

West  Virginia.  —  Pifer  v.  Brown,  43  W.  Va. 
412. 

Wisconsin.  —  Clute  v.  Carr,  20  Wis.  531; 
Rice  v.  Roberts,  24  Wis.  461  ;  Thoemke  v.  Fied- 
ler, 91  Wis.  386;  Case  v.  Hoffman,  100  Wis. 
314. 

Canada.  —  Mills  v.  Hopkins,  6  U.  C.  C.  P. 
138;  Brewing  v.  Berryman,  15  N.  Bruns.  115. 

A  Grant  of  a  Riffht  to  Shoot  Over  Land  and 
take  away  part  of  the  game  killed  is  a  grant  of 
an  interest  in  land  and  is  within  the  statute. 
Webber  v.  Lee,  9  Q.  B.  1'.  315. 

An  Agreement  Not  to  C,  lim  Damages  for  flow- 
ing land  is  not  within  the  statute,  but  is  a 
waiver  of  claim  for  damages.  Smith  v.  Gould- 
ing,  6  Cush.  (Mass.)  154. 

Agreement  Not  to  Charge  Toll  Not  Within 
Statute.  —  Great  Western  Turnpike  Co.  v. 
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5.  Creation  of  Licenses.  —  A  license,  which  is  an  authority  to  do  a  particular, 
act,  or  series  of  acts,  upon  the  land  of  another,  may  be  validly  created  by 
parol,  because  it  gives  no  interest  in  the  land,  but  only  the  use  of  it  tem- 
porarily, and  is  personal  to  the  licensee,  and  nonassignable.1  But  so-called 
licenses,  which  are  coupled  with  an  interest  in  land,  and  affect  the  right  of 
the  owner  to  its  exclusive  possession,  or  give  some  usufruct  in  the  land  itself, 
must  be  in  writing,  and  cannot  be  granted  by  parol.2 

Revocation  of  Licenses.  —  It  is  well  established  that  verbal  executory  licenses 
may  be  revoked  at  any  time  by  the  licensor,  and  that  as  a  general  rule  exe- 
cuted licenses  cannot.3  But  the  executed  licenses  that  are  irrevocable  are 
those  under  which  no  estate  or  interest  in  land  passes;  otherwise  title  would 
pass  without  written  conveyance,  in  the  very  teeth  of  the  statute.4  Thus, 
where  a  parol  agreement  is  made  for  the  severance  of  standing  trees,  it  operates 
as  a  revocable  license,  except  that  those  trees  which  have  been  severed  become 
the  personal  property  of  the  licensee,  and  to  that  extent  the  license  is 
irrevocable.5 


Shafer,  57  N.  Y.  App.  Div.  331,  affirmed  172 
N.  Y.  662. 

1.  Creation  of  Licenses — England.  —  Tayler 
v.  Waters,  7  Taunt.  374,  2  E.  C.  L.  374;  Wallis 
v.  Harrison,  4  M.  &  W.  543  ;  Wells  v.  Kingston- 
upon-Hull,  L.  R.  10  C.  P.  402. 

Canada.  —  Kerr  v.  Connell,  2  N.  Bruns.  133. 

Alabama.  —  Rhodes  v.  Otis,  33  Ala.  578. 

Colorado.  —  DeGraffenried  v.  Savage,  9  Colo. 
App.  131  ;  Croke  v.  American  Nat.  Bank,  (Colo. 
App.  1902)  70  Pac.  Rep.  229. 

Georgia.  —  Wingard  v.  Tift,  24  Ga.  179. 

Illinois.  —  Tanner  v.  Volentine,  75  111.  624  ; 
Faith  v.  Yocum,  51  111.  App.  620. 

Indiana.  —  Owens  v.  Lewis,  46  Ind.  488 ; 
Armstrong  v.  Lawson,  73  Ind.  498 ;  Cool  v. 
Peters  Box,  etc.,  Co.,  87  Ind.  531. 

Iowa.  —  District  Tp.  v.  Morehead,  43  Iowa 
466. 

Maine.  —  Harmon  v.  Harmon,  61  Me.  222. 

Maryland. — Jacob  Tome  Institute  v.  Davis, 
87  Md.  591. 

Massachusetts.  —  Whitmarsh  v.  Walker,  1 
Met.  (Mass.)  313;  Giles  v.  Simonds,  15  Gray 
(Mass.)  441  ;  Johnson  v.  Wilkinson,  139  Mass. 
3;  Smith  v.  Goulding,  6  Cush.  (Mass.)  154; 
Short  v.  Woodard,  13  Gray  (Mass.)  80. 

Michigan.  —  Morrill  v.  Mackman,  24  Mich. 
279. 

Minnesota.  —  Wilson  v.  Fuller,  58  Minn.  149. 
Mississippi.  —  Walton  v.  Lowrey,   74  Miss. 
484. 

Missouri.  —  Mine  La  Motte  Lead,  etc.,  Co.  v. 
White,  (Mo.  App.  1904)  80  S.  W.  Rep.  356. 

Montana.  —  Great  Falls  Water  Works  Co.  v. 
Great  Northern  R.  Co..  21  Mont.  ,187. 

New  Hampshire.  —  Putney  v.  Day,  6  N.  H. 
430;  Woodbury  v.  Parshley,  7  N.  H.  237; 
Ameriscoggin  Bridge  v.  Bragg,  11  N.  H.  102; 
Sampson  v.  Burnside,  13  N.  H.  264;  Houston 
v.  Laffee,  46  N.  H.  505. 

New  York.  —  Dubois  v.  Kelly,  10  Barb.  (N. 
Y.)  496  ;  Rathbone  v.  McConnell,  20  Barb.  (N. 
Y.)  311;  People  v.  Goodwin,  5  N.  Y.  568; 
Pierrepont  v.  Barnard,  6  N.  Y.  279 ;  Fonda,  etc., 
R.  Co.  v.  Olmstead,  84  N.  Y.  App.  Div.  127. 

North  Carolina.  —  Bridges  v.  Purcell,  1  Dev. 
&  B.  L.  (18  N.  Car.)  492. 

Ohio.  —  Hamilton,  etc..  Hydraulic  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.,  29  Ohio  St.  341. 


Pennsylvania.  —  Pursell  v.   Stover,   110  Pa. 

St.  43.  "  , 

South  Carolina.  —  Whetmore  v.  Rhett,  12 
Rich.  L.  (S.  Car.)  579. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Jarrell,  60 
Tex.  267. 

Vermont.  —  Yale  v.  Seely,  15  Vt.  231;  Olm- 
stead v.  Abbott,  61  Vt.  281. 

West  Virginia.  —  Pifer  v.  Brown,  43  W.  Va. 
412. 

Wisconsin.  —  Fryer  v.  Warne,  29  Wis.  511; 
Lockhart  v.  Geir,  54  Wis.  133;  Thoemke  v. 
Fiedler,  91  Wis.  386;  Bruley  v.  Garvin,  105 
Wis.  625. 

License  to  Insert  Beams  in  Wall. —  A  mere 
license  to  insert  beams  into  the  wall  of  a  house 
is  not  an  interest  in  land,  the  conveyance  of 
which  is  required  by  the  statute  to  be  in  writ- 
ing. McLarney  v.  Pettigrew,  3  E.  D.  Smith 
(N.  Y.)  in. 

License  for  Construction  of  Bitch — Illincis 
Statute.  —  In  Illinois,  by  an  act  in  force  July 
1,  1889,  it  is  provided  that  a  license  for  the  con- 
struction of  a  ditch  need  not  be  in  writing,  but 
may  be  verbal,  and  therefore  the  statute  of 
frauds  has  no  application  to  such  agreement. 
Parker  v.  Wilson,  66  111.  App.  91. 

2.  Licenses  Required  to  Be  in  W 1  itinp.  -  Wood- 
ward v.  Seely,  11  111.  157;  Kamphouse  v.  Gaff- 
ner,  73  111.  453  ;  St.  Louis  Nat.  Stock  Yards  v. 
Wiggins  Ferry  Co.,  112  111.  384;  Wilmington 
Water  Power  Co.  v.  Evans,  166  111.  548;  Pit- 
man v.  Poor,  38  Me.  237  ;  Hetfield  v.  Central 
R.  Co.,  29  N.  J.  L.  571,  reversing  Central  R. 
Co.  v.  Hetfield,  29  N.  J.  L.  206  ;  Houghtaling  v. 
Houghtaling,  5  Barb.  (N.  Y.)  379. 

3.  Revocation  of  license?  — Riddle  v.  Brown, 
20  Ala.  412;  McKellip  v.  Mcllhenny,  4  Watts 
(Pa.)  317.  See  cases  in  preceding  note.  See 
also  the  title  License  (Real  Property),  vol. 
18,  p.  1 1 27,  where  the  subject  is  fully  treated. 

4.  revocable  Expcite'l  License!)  — Clute  v. 
Carr,  20  Wis.  531  ;  Thoemke  v.  Fiedler,  91  Wis. 
386. 

5.  Timber  Cut — Indiana.  —  Owens  v.  Lewis, 
46  Ind.  488 ;  Armstrong  v.  Lawson,  73  Ind. 
498;  Cool  v.  Peters  Box,  etc.,  Co.,  87  Ind.  531. 

Massachusetts.  —  Giles  v.  Simonds,  15  Gray 
(Mass.)  441. 

Minnesota. — -Wilson  v.  Fuller,  58  Minn.  149. 
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Defense  to  Trespass.  —  Although  a  verbal  license  is  invalid  because  it  is  a  grant 
of  an  interest  in  land,  yet  it  is  a  justification  of,  and  a  defense  to  trespass  for, 
acts  done  thereunder  prior  to  revocation.1 

6.  Creation  of  Leases  —  a.  In  General.  —  By  section  two  of  chapter  three 
of  the  original  statute,  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof  we're  excepted  from  the  operation  of  the  first  section.  This 
exception  has  been  practically  adopted  in  nearly  all  of  the  United  States;  but 
the  term  varies  in  the  different  states,  and  it  is  well  settled  in  applying  the 
express  provision  of  the  statute  that  a  verbal  lease  for  a  greater  period  than 
that  named  is  invalid,  and  on  the  other  hand,  if  for  the  term  named  or  less 
period  of  time,  is  valid.2 

No  Leases  Accepted.  —  In  some  of  the  states,  however,  the  statute  as  re-enacted 


New  York.  —  Pierrepont  v.  Barnard,  6  N.  Y. 
279;    Bennett    v.    Scutt,    18    Barb.    (N.  Y.) 

347- 

Vermont.  ■ — -Yale  v.  Seely,  15  Vt.  231. 
Wisconsin. — ■  Bruley    v.    Garvin,    105  Wis. 
625. 

See  also  infra,  this  section,  Contracts  for  Sale 
—  Kind  of  Property  —  Sale  of  Growing  Trees 
and  Timber. 

1.  Defense  to  Trespass — England.  —  Carring- 
ton  v.  Roots^  2  M.  &  W.  248. 

Alabama.  —  Riddles.  Brown,  20  Ala.  412. 
Connecticut.  - —  Colins  Co.  v.  Marcy,  25  Conn. 
239- 

Illinois.  ■ — ■  Kamphouse  v.  Gaffner,  73  111.  453  ; 
Faith  v.  Yocum,  51  111.  App.  620. 

Massachusetts.  —  Whitmarsh  v.  Walker,  1 
Met.  (Mass.)  313. 

Michigan.  —  Millerd  v.  Reeves,  1  Mich.  108; 
Morrill  v.  Mackman,  24  Mich.  279 ;  Greeley  v. 
Stilson,  27  Mich.  153;  Spalding  v.  Archibald, 
52  Mich.  365. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Moye,  39  Miss.  374. 

New  York.  —  Hobbs  v.  Wetherwax,  (Supm. 
Ct.  Gen.  T.)  38  How.  Pr.  (N.  Y.)  385;  Miller 
v.  Auburn,  etc.,  R.  Co.,  6  Hill  (N.  Y.)  61; 
Selden  v.  Delaware,  etc.,  Canal  Co.,  29  N.  Y. 
634;  Cayuga  R.  Co.  v.  Niles,  13  Hun  (N.  Y.) 
170. 

Vermont.  —  Sheldon  v.  Preva,  57  Vt.  263. 
Wisconsin. —  French  v.  Owen,  2  Wis.  250. 
See  also  supra,  this  title,  Operation  of  Stat- 
ute —  Oral  Contracts  as  Ground  of  Defense. 

2.  In  General  —  Connecticut.  —  Larkin  v. 
Avery,  23  Conn.  304. 

Delaxvare.  —  Scotten  v.  Brown,  4  Harr. 
(Del.)  324 ;  Himesworth  v.  Edwards,  5  Harr. 
(Del.)  376. 

Illinois.  —  Strehl  v.  D'Evers,  66  111.  77 ; 
Creighton  v.  Sanders,  89  111.  543 ;  Leavitt  v. 
Stern,  159  111.  526,  affirming  55  111.  App. 
416. 

Indiana.  —  Railsback  v.  Walke,  81  Ind.  409; 
Lowman  v.  Sheets,  124  Ind.  416;  Ohio,  etc.,  R. 
Co.  v.  Trapp,  4  Ind.  App.  69;  Cochran  v .  Ward, 
5  Ind.  App.  89. 

Iowa.  —  Yule  v.  Fell,  123  Iowa  662. 

Kentucky.  —  Roberts  v.  Tennell,  3  T.  B. 
Mon.  (Ky.)  247 ;  Ragsdale  v.  Lander,  80  Ky. 
61. 

Massachusetts.  —  Bacon  v.  Parker,  137  Mass. 
3°9- 

Mississippi.  —  Phipps  v.  Tngraham,  41  Miss. 
256  ;  Grisham  v.  Lutric.  76  Miss.  444. 

Missouri.  —  Hosli  v.  Yokel,  57  Mo.  App.  622; 


Donovan  v.  Schoenhofen  Brewing  Co.,  92  Mo. 
App.  341. 

New  Mexico.  —  Childers  v.  Talbott,  4  N. 
Mex.  168;  Childers  v.  Lee,  5  N.  Mex.  576. 

New  York.  —  Smith  v.  Niver,  2  Barb.  (N. 
Y.)  180;  Geiger  v.  Braun,  6  Daly  (N.  Y.)  506; 
Dunckel  v.  Dunckel,  56  Hun  (N.  Y.)  25 ; 
Wilder  v.  Stace,  61  Hun  (N.  Y.)  233;  Reeder 
v.  Say  re,  70  N.  Y.  180;  Crouse  v.  Frothingham, 
97  N.  Y.  105. 

North  Carolina.  —  Briles  v.  Pace,  13  Ired.  L. 
(35  N.  Car.)  279;  Jordan  v.  Greensboro  Fur- 
nace Co.,  126  N.  Car.  143. 

Oregon.  —  Wallace  v.  Scoggins,  17  Oregon 
476. 

Pennsylvania.  —  Sausser  v.  Steinmetz,  88  Pa. 
St.  324 ;  Sheets  v.  Allen,  89  Pa.  St.  47  ;  Dumn 
v.  Rothermel,  112  Pa.  St.  272. 

Tennessee.  —  Porter  v.  Gordon,  5  Yerg. 
(Tenn.)  100. 

Utah.  —  Utah  L.  &  T.  Co.  v.  Garbutt,  6  Utah 
342- 

Wisconsin.  —  Ganter  v.   Atkinson,   35  Wis. 

48. 

See  Davis  v.  Pollock,  36  S.  Car.  544.  And  see 
the  statutes  of  the  various  states. 

The  effect  of  the  first,  second,  and  fourth 
sections  of  the  statute  of  frauds,  taken  to- 
gether, so  far  as  they  apply  to  parol  leases  not 
exceeding  three  years  from  the  making  thereof, 
is  that  the  leases  are  valid,  and  that  whatever 
remedy  can  be  had  upon  them,  in  their  char- 
acter of  leases,  may  be  resorted  to.  But  such 
sections  do  not  confer  the  right  to  sue  the  lessee 
for  damages  for  not  taking  possession.  Union 
Banking  Co.  v.  Gittings,  45  Md.  181. 

Equity  May  Correct  Lease  by  Including  Option 
to  Buy  Omitted  by  Mistake.  —  Butler  v.  Threl- 
keld,  117  Iowa  116.  See  also  supra,  this  title, 
Enforcement  of  Oral  Contracts  in  Equity  — 
Failure  of  Instrument  to  Express  Intention  of 
Parties. 

Verbal  Variation  Constituting  New  Agreement. 

—  Sanderson  v.  Graves,  L.  R.  10  Exch.  234; 
Weissner  v.  Ayer,  176  Mass.  425. 

Parol  Lease  for  Life  —  Holmes  v.  Holmes,  49 
111.  31  ;  Townsend  v.  Townsend,  6  Met.  (Mass.) 
319;  Barrett  v.  Cox,  112  Mich.  220. 

Indefinite  Tenancy.  —  Morrill  v.  Mackman,  24 
Mich.  279. 

Unlimited  Parol  Lease  of  Pew.  —  Ithaca  First 
Baptist  Church  v.  Bigelow,  16  Wend.  (N.  Y.) 
28. 

In  Louisiana,  Prior  to  the  Act  of  1865,  verbal 
leases  could  be  proved  by  parol.    McDonald  v. 
Stewart,  18  La.  Ann.  90. 
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did  not  except  leases  for  any  term,  and  parol  leases  are  incapable  of  being 
enforced,  regardless  of  their  length.1 

Amount  of  Rental.  —  In  some  statutes  it  is  provided  that  in  order  for  verbal 
leases  to  be  valid  the  rent  reserved  to  the  landlord  during  such  term  shall 
amount  to  two-thiids,  at  least,  of  the  full,  improved  value  of  the  thing 
de  nised.*  This  clause  is  construed  to  mean  two-thiids  of  the  rental  value 
ol  I  he  demised  premises.3 

b.  LEASES  TO  BEGIN  IN  FUTURO.  —  Where  the  statute  provides  that 
leases  for  more  than  a  certain  length  of  time  shall  be  invalid  unless  in  writing, 
a  lease  for  the  stipulated  term,  to  commence  at  a  future  day,  is  not  invalid 
and  is  not  within  the  operation  of  the  statute,  because  it  only  applies  to  the 
duration  of  the  term  of  the  lease,  and  not  to  the  time  from  the  making  of  the 
contract  to  the  taking  of  possession  thereunder.4  Where,  however,  the  stat- 
ute provides  that  leases  for  more  than  a  certain  term,  "  from  the  making 
thereof,"  shall  be  invalid  unless  in  writing,  verbal  leases  for  the  stipulated 
term,  to  begin  in  the  future,  are  within  the  operation  of  the  statute.5 

If  the  Lease  to  Begin  in  the  Future  Is  Part  of  an  Entire  Lease,  the  remaining  pal  t  of 
which  is  to  take  effect  immediately  upon  the  expiiation  of  the  first  part  and 
is  for  more  than  the  term  permitted  by  statute,  the,  contract  being  an  entire 
one  is  fully  vitiated,  and  the  two  agreements  cannot  be  separated  so  as  to 
make  t-hem  valid.6 

c.  Subleases.  —  A  subletting  by  the  lessee  of  a  term  for  years  for  the 
remainder  of  the  term  is  within  the  statute,  and  if  for  a  longer  time  than  the 
statutory  period  must  be  in  writing  in  order  to  be  valid.7 

d.  Supplemental  Leases.  —  A  supplemental  or  additional  lease  with  a 
tenant  in  possession  is  within  the  statute,  and  if  verbal  is  void,  the  continued 
possession  not  being  sufficient  to  take  it  out  of  the  statute.8 

e.  Tenancies  at  Will  and  from  Year  to  Year.  —  Tenancies  at  wil 
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1.  No  Leases  Excepted. — Larkin  v.  Avery,  23 
Conn.  304 ;  M'Coy  v.  Skinner,  Tappan  (Ohio) 
101  ;  Hawley  v.  Moody,  24  Vt.  603. 

2.  Amount  oi Rental,  -  Birckhead  v.  Cummins, 
33  N.  J.  L.  44 ;  Gano  v.  Vanderveer,  34  N.  J. 
L.  293. 

3.  Two-thirJs  of  Rental  Value  of  Demised 
Premises.  —  Childers  v.  Lee,  5  N.  Mex.  576. 

4.  Future  Leases  —  Arkansas.  —  Higgins  v. 
Gager,  65  Ark.  604. 

Colorado.  —  Sears  v.  Smith,  3  Colo.  287. 

Georgia.  —  Steininger  v.  Williams,  63  Ga.  475. 

Iowa.  —  Sobey  v.  Brisbee,  20  Iowa  105  ;  Jones 
v.  Marcy,  49  Iowa  188. 

Indiana.  —  Huffman  v.  Starks,  31  Ind.  474. 

Michigan.  —  Tillman  v.  Fuller,  13  Mich.  J 13; 
Whiting  v.  Ohlert,  52  Mich.  462. 

Mississippi.  —  McCroy  v.  Toney,  66  Mich. 
233. 

New  York.  —  Nathan  v.  Stern,  13  Daly  (N. 
Y.)  390  ;  Taggard  v.  Roosevelt,  2  E.  D.  Smith 
(N.  Y.)  100;  Young  v.  Dake,  5  N.  Y.  463; 
Trull  v.  Granger,  8  N.  Y.  115;  Becar  v.  Flues, 
64  N.  Y.  518;  Taggard  v.  Roosevelt,  (C.  PI. 
Gen.  T.)  8  How.  Pr.  (N.  Y.)  141  ;  Goldberg  v. 
Lavinski,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  607  ; 
Green  v.  Weckle,  (Supm.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)  76;  Herter  v  Muser,  (Supm.  Ct.  App. 
T.)  29  Misc.  (N.  Y.)  641. 

Tennessee.  —  Anderson  v.  May,  10  Heisk. 
(Tenn.)  84. 

Texas.  —  Bateman  v.  Maddox,  86  Tex.  546  ; 
Styles  v.  Rector,  1  Tex.  App.  Civ.  Cas.,  §  957  ; 
Randall  v.  Thompson,  1  Tex.  App.  Civ.  Cas.,  § 
1 100;  Murphy  v.  Service,  2  Tex.  App.  Civ. 
Cas.,  §  747. 


See  also  infra,  this  title,  Contracts  Not  to  Be 
Performed  Within  a  Year. 

In  Croswell  v.  Crane,  7  Barb.  (N.  Y.)  191, 
it  was  held  that  a  lease  for  a  year  to  begin  in 
futuro  created  a  present  interest  and  was  void. 

5.  "  From  Making  '  h  •  .  —  Illinois.  —  Olt 
v.  Lohnas,  19  111.  576;  Comstock  v.  Ward,  22 
111.  248;  Wheeler  v.  Frankenthal,  78  111.  124. 

Indiana.  —  Cochran  v.  Ward,  5  Ind.  App.  89. 
Kansas.  —  Wolf  v.  Dozer,  22  Kan.  436. 
Missouri. — ■  Beiler  v.  Devoll,  40  Mo.  App. 
251. 

New  Jersey.  —  Birckhead  v.  Cummins,  33  N. 
J.  L.  44;  Gano  v.  Vanderveer,  34  N.  J.  L.  293. 

Pennsylvania.  —  Wheeler  v.  Conrad.  6  rhila. 
(Pa.)  209,  14  Leg.  Int.  (Pa.)  61;  Whiting  v. 
Pittsburgh  Opera  House  Co.,  88  Pa.  St.  100. 

Canada.  —  Hurley  v.  McDonell,  11  U.  C.  Q. 
B  208;  Brewing  v.  Berryman,  15  N.  Bruns. 
"5- 

6.  Entire  Contract.  —  Judd  v.  Arnold,  31  Minn. 
430  ;  Carling  v.  Purcell,  (N.  Y.  City  Ct.  Gen. 
T.)  19  N.  Y.  Supp.  183.  See  also  supra,  this 
title.  Operation  of  Statute  —  Contracts  in  Part 
Within  Statute. 

7.  Subleases,  —  Fratcher  v.  Smith.  104  Mich. 
537.  See  also  infra,  this  section,  Assignment 
or  Surrender  of  Estates  or  Interests  in  Lands. 

P.  Sup^!empTif"l  Leases  — Armstong  v.  Kat- 
tenhorn,  11  Ohio  265;  Crawford  v.  Wick,  18 
Ohio  St.  190;  Gladwell  v.  Holcomb,  60  Ohio 
St.  427;  Schneider  v.  Curran.  10  Ohio  Cir.  Dec. 
239,  19  Ohio  Cir.  Ct.  224.  See  Baltimore,  etc., 
R.  Co.  v.  West.  57  Ohio  St.  161. 

9.  Tenandef  at  Will.  —  Bailey  v.  Ward,  32 
La.  Ann.  839  ;  Murray  v.  Armstrong.  1 1  Mo.  209. 
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and  tenancies  from  year  to  year  are  not  leases  within  the  meaning  of  the 
statute  prohibiting  leases  for  a  term  exceeding  one  year.1 

/.  Extensions  and  Renewals  —  (i)  Verbal  Leases.  —  A  verbal  lease 
for  a  term,  which  is  valid  under  the  statute,  with  the  right  to  renew  for  an 
additional  term,  the  combined  terms  amounting  to  a  period  of  time  greater 
than  that  which  the  statute  permits,  is  within  the  operation  of  the  statute,  it 
being  held  that  the  agreement  contemplates  a  lease  for  the  length  of  both 
terms.* 

(2)  Written  Leases.  —  Where,  however,  a  written  lease  contains  a  provision 
for  renewal,  a  verbal  renewal  in  accordance  therewith  for  the  additional  period 
is  not  within  the  statute,  as  the  effect  of  such  provision  is  to  make  the  lease 
operate  as  an  original  lease  for  the  additional  term.3 

The  Provision  as  to  Notice  in  the  written  lease  must  be  complied  with  in  order 
for  the  renewal  to  be  valid.  Thus,  where  subsequent  to  the  expiration  of  the 
time  in  which  notice  should  be  given,  a  verbal  agreement  was  made  extending 
the  term,  it  was  held  to  be  invalid.4 

7.  Contracts  for  Sale  —  a.  In  General.  — The  fourth  clause  of  the  fourth 
section  of  the  Statute  of  Frauds,  29  Charles  II,  c.  3,  which  provides  that  no 
action  shall  be  brought  "  upon  any  contract  or5  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  the  same,"  has  been 
adopted  more  or  less  literally  in  all  the  United  States,6  except  Pennsyl- 


1.  Tenancy  from  Year  to  Year.  —  Brown  v. 

Kayser,  60  Wis.  1. 

2.  Verbal  Leases.  —  Schmitz  v.  Lauferty,  29 
Ind.  400  ;  Hand  v.  Osgood,  107  Mich.  55  ;  Rosen 
v.  Rose,  (N.  Y.  Super.  Ct.  Eq.  T.)  13  Misc.  (N. 
Y.)  56s- 

3.  Written  Leases.  —  Caley  v.  Thornquist,  89 
Minn.  348;  Matter  of  Zillig,  (Buffalo  Super. 
Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  891  ;  McClelland 
v.  Rush,  150  Pa.  St.  57;  Sheppard  v.  Rosen- 
krans,  109  Wis.  58. 

4.  Notice.  —  Beller  v.  Robinson,  50  Mich.  264. 
Written  Notice  Waived  Orally.  —  McClelland 

v.  Rush,  150  Pa.  St.  57. 

5.  In  Boyd  v.  Stone,  11  Mass.  342,  it  was 
said  that  the  word  "  or  "  in  the  English  stat- 
ute, which  also  appeared  in  the  Massachusetts 
statute,  was  probably  at  first  misprinted  or  mis- 
written  for  the  word  "  for." 

6.  Contracts  for  Sale  —  In  General  —  England. 
—  Cooke  v.  Tombs,  2  Anstr.  420. 

Alabama.  —  Hughes  v.  Hatchett,  55  Ala.  539; 
Williams  v.  Gibson,  84  Ala.  228 ;  Howard  v. 
Jackson,  2  Stew.  (Ala.)  493  ;  Alabama  Mineral 
Land  Co.  v.  Jackson,  121  Ala.  172. 

Arkansas.  —  Johnson  v.  Craig,  21  Ark. 
533- 

California.  —  Wristen  v.  Bowles,  82  Cal.  84  ; 
Hall  v.  Wallace,  88  Cal.  434. 

Connecticut.  —  Tainter  v.  Brockway,  1  Root 
(Conn.)  59. 

District  of  Columbia.  —  Kraak  v.  Fries,  21 
D.  C.  ioo. 

Georgia.  —  Black  v.  Black,  15  Ga.  445; 
Lumpkin  v.  Johnson,  27  Ga.  485 ;  Lyons  v. 
Bass,  108  Ga.  573. 

Idaho.  —  McGinness  v.  Stanfield,  6  Idaho 
372. 

Illinois.  —  Roby  v.  Cossitt,  78  111.  638. 

Indiana.  —  Stafford  v.  Bartholomew,  2  Ind. 
153;  Lester  v.  Bartlett,  2  Ind.  628;  Junction 
R.  Co.  v.  Harpold,  19  Ind.  347  ;  Thompson  v. 
Elliott,  28  Ind.  55  ;  Mather  v.  Scoles,  35  Ind. 
2 ;  Parker  v.  Heaton,  55  Ind.  1 ;  Rainbolt  v. 


East,  56  Ind.  538 ;  M'Clure  v.  M'Cormick,  5 
Blackf.  (Ind.)  129. 

Iowa.  —  Bumford  v.  Purcell,  4  Greene 
(Iowa)  488;  Morgan  v.  McLaren,  4  Greene 
(Iowa)  536;  Holland  v.  Hensley,  4  Iowa  222. 

Kentucky.  —  Grant  v.  Craigmiles,  1  Bibb 
(Ky.)  203  ;  Johnston  v.  Macconnell,  3  Bibb 
(.Ky.)  1;  Helm  v.  Logan,  4  Bibb  (Ky.)  78; 
Owings  v.  Jouit,  2  A.  K.  Marsh.  (Ky.)  380 ; 
Rowland  v.  Garman,  1  J.  J.  Marsh.  (Ky.) 
76  ;  Ratliff  v.  Trout,  6  J.  J.  Marsh.  (Ky.)  60s  ; 
Murray  v.  Pate,  6  Dana  (Ky.)  335 ;  Curnutt 
v.  Roberts,  11  B.  Mon.  (Ky.)  42;  Benge  v. 
Hiatt,  82  Ky.  666;  Fite  v.  Orr,  (Ky.  1886)  1 
S.  W.  Rep.  582;  Persifull  v.  Boreing,  (Ky. 
1893)  22  S.  W.  Rep.  440;  Burch  v.  Burch, 
(Ky.  1899)  49  S.  W.  Rep.  798. 

Louisiana.  —  Smelser  v.  Williams,  4  Rob. 
(La.)  152;  Barrett  v.  His  Creditors,  12  Rob. 
(La.)  474;  Patterson  v.  Bloss,  4  La.  374;  Raper 
v.  Yocum,  3  Mart.  (La.)  424;  Grafton  v. 
Fletcher,  3  Mart.  (La.)  486 ;  Morgan  v. 
M'Gowan,  4  Mart.  (La.)  209 ;  Nicholls  v.  Ro- 
land, 11  Mart.  (La.)  190;  Michel  v.  Dolliole, 
1  La.  Ann.  459. 

Maine.  —  Bishop  v.  Little,  5  Me.  362  ;  Patter- 
son v.  Cunningham,  12  Me.  506;  Brackett  v. 
Brewer,  71  Me.  478. 

Maryland.  —  Albert  v.  Winn,  5  Md.  66. 

Massachusetts.  —  Stone  v.  Crocker,  19  Pick. 
(Mass.)  292;  Trowbridge  v.  Wetherbee,  11 
Allen  (Mass.)  361  ;  Clifford  v.  Heald,  141 
Mass.  322. 

Michigan.  —  Hogsett  v.  Ellis,  17  Mich.  351; 
Hillebrands  v.  Nibbelink,  40  Mich.  646  ;  Kelsey 
v.  McDonald,  76  Mich.  188. 

Minnesota.  — -Watson  v.  Chicago,  etc.,  R.  Co., 
46  Minn.  321  ;  Fargusson  v.  Duluth  Imp.  Co., 
56  Minn.  222. 

Mississippi.  —  Beaman  v.  Buck,  9  Smed.  & 
M.  (Miss.)  207;  Box  v.  Stanford,  13  Smed.  & 
M.  (Miss.)  93  ;  Hairston  v.  Jaudon,  42  Miss. 
380. 

Missouri.  —  Bryan  v.  Jamison,  7  Mo.  106; 
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vania}  and  contracts  for  the  sale  of  lands  or  any  interest  therein,  as  dis- 
tinguished from  contracts  of  sale,  are  invalid  if  verbally  made.*  The  wording 
of  the  statute  varies  in  the  different  states;  in  some  the  language  of  the 
English  statute  that  "no  action  shall  be  brought"  is  adopted,  making  the 
contract  voidable  and  capable  of  being  executed  at  the  option  of  the  parties, 
while  in  others  such  contracts  are  declared  to  be  void.3 

b.  Construction  of  Statute.  —  Section  i  of  the  original  statute  of 
frauds  related  solely  to  the  actual  creation  by  parol  of  estates  or  interests  in 
land,  and  did  not  include  parol  agreements  respecting  the  future  creation  of 
such  estates  or  interests.  Subsection  4  of  section  4  of  the  statute  was 
designed  to  have  a  broader  meaning  and  to  include  such  agreements.4 

c.  Kind  of  Sale  —  (1)  Auction  Sales.  —  It  is  clear  that  auction  sales, 
except  those  held  by  order  of  court,  are  within  the  statute,  and  are  subject 
to  the  same  formalities  as  private  sales.  This  subject  has  received  adequate 
treatment  elsewhere  in  this  work.5 

(2)  Judicial  Sales.  —  Judicial  sales  made  by  and  under  the  supervision  of 
a  chancery  court  through  its  officers  are  not  within  the  statute  of  frauds,  and 
are  binding  upon  the  bidder  and  purchaser  without  any  written  contract  or 
memorandum  of  sale  for  the  reason  that,  by  bidding^the  purchaser  subjects 
himself  to  the  jurisdiction  of  the  court,  and  in  effect  becomes  a  party  to  the 


Wiley  v.  Robert,  31  Mo.  212;  Carney  v.  Carney, 
95  Mo.  353. 

New  Hampshire.  —  Pitman  v.  Hodge,  67  N. 
H.  101. 

New  York.  —  Van  Alstine  v.  Wimple,  5  Cow. 
(N.  Y.)  162;  Burlingame  v.  Burlingame,  7  Cow. 
(N.  Y.)  92 ;  Frear  v.  Hardenbergh,  5  Johns.  (N. 
Y.)  272 ;  Howard  v.  Easton,  7  Johns.  (N.  Y.) 
205  ;  King  v.  Brown,  2  Hill  (N.  Y.)  485  ;  Odell 
v.  Montross,  68  N.  Y.  499  ;  Stearns  v.  St.  Louis, 
etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
11,  8  N.  Y.  Supp.  929. 

North  Carolina. — -Maxwell  v.  Wallace,  Busb. 
Eq.  (45  N.  Car.)  251  ;  Ledford  v.  Ferrell,  12 
Ired.  L.  (34  N.  Car.)  285  ;  Young  v.  Young,  81 
N.  Car.  91;  Fortesque  v.  Crawford,  105  N. 
Car.  29. 

Ohio.  —  Flinn  v.  Manning,  1  Cine.  Super. 
Ct.  110. 

Pennsylvania.  —  Bender  v.  Bender,  37  Pa. 
St.  419. 

Rhode  Island.  —  Bowen  v.  Sayles,  23  R.  I.  34. 

South  Carolina.  —  Howell  v.  Howell,  Harp. 
Eq.  (S.  Car.)  156. 

Texas.  —  Carothers  v.  Alexander,  74  Tex. 
309:  Sanborn  v.  Murphy,  86  Tex.  437;  Arnold 
v.  Ellis,  20  Tex.  Civ.  App.  262. 

Utah.  —  Maxfield  v.  West,  6  Utah  327. 

Vermont.  - — ■  Hibbard  v.  Whitney,  13  Vt.  21; 
Merrill  v.  Pease,  51  Vt.  556. 

Wisconsin.  —  Brandeis  v.  Neustadtl,  13  Wis. 
142.     See  Tucker  v.  Grover,  60  Wis.  233. 

1.  Not  Adopted  in  Pennsylvania.  —  Abell  v. 
Douglass,  4  Den.  (N.  Y.)  305  ;  Moore  v.  Small, 
19  Pa.  St.  461  ;  McDowell  v.  Oyer,  21  Pa.  St. 
417;  Tripp  v.  Bishop,  56  Pa.  St.  424;  Ewing 
v.  Tees.  1  Binn.  (Pa.)  450;  Wilson  v.  Clarke, 
1  W.  &  S.  (Pa.)  SS4  ;  Bell  v.  Andrews,  4  Dall. 
(Pa.)  152;  George  v.  Bartoner,  7  Watts  (Pa.) 
530;  Lowry  v.  Mehaffy,  10  Watts  (Pa.)  387. 

In  Pugh  v.  Good,  3  W.  &  S.  (Pa.)  56,  Gib- 
son, C.  J.,  said  :  "  I  would  hold  the  particular 
clause  in  the  fourth  section  of  the  British 
statute  of  frauds  to  have  been  extended  here 
by  adoption,  had  not  this  court,  very  inconsist- 


ently, I  think,  held  it  otherwise  in  Bell  v. 
Andrews,  4  Dall.  (Pa.)  152." 

Recovery  of  Damages.  —  Hence,  in  Pennsyl- 
vania, actions  may  be  brought  upon  parol  ex- 
ecutory contracts  for  the  sale  of  land  for  the 
purpose  of  recovering  damages  for  nonper- 
formance. See  supra,  this  title,  Operation  of 
Statute  —  Damages  for  Breach  of  Oral  Con- 
tract. 

2.  Contract  Invalid.  —  See  cases  cited  in  note 
supra,  p.  886.  « 

Appeal  from  Judgment  Involving  Title  to  Land 

—  Agreement  to  Convey  Half  Recovery  for  Half 
Expenses  of  Appeal  Within  Statute.  —  Woods  v. 
Ward,  48  W.  Va.  652. 

Agreement  to  Convey  or  to  Pay  a  Certain  Sum 
Is  Within  Statute,  — ■  Mather  v.  Scoles,  35  Ind. 
1  ;  Patterson  v.  Cunningham,  12  Me.  506. 

Agreements  under  Sale. —  The  statute  contains 
no  provision  with  regard  to  the  dissolution  of 
agreements  or  contracts  under  seal  for  the  sale 
of  land.     Beach  v.  Covillard,  4  Cal.  315. 

A  Written  Acknowledgment  of  the  Peceipt  of 
a  Deed  in  fulfilment  of  a  contract  is  not  in 
the  nature  of  a  parol  contract.  Merson  v. 
Merson,  101  Mich.  55. 

A  Suit  to  Obtain  Relief  from  the  Result  of  the 
Fraudulent  Representation  of  the  party  having  in- 
due :  the  plaintiff  to  enter  into  a  contract  by 
which  he  has  suffered  pecuniary  losses,  is  not  a 
suit  upon  a  contract  for  the  sale  of  land  which 
could  not  be  enforced  under  the  statute  if  it 
were  not  in  writing.  McMullin  v.  Sanders,  79 
Va.  356. 

3.  See  supra,  this  title,  Operation  of  Statute 

—  Validity  of  Oral  Contracts. 

4.  Construction  of  Statute.  —  Sugden  on  Vend- 
ors, 8th  Am.  ed.,  p.  122  et  seq.;  Wood  on 
Statute  of  Frauds,  p.  347 ;  Price  v.  Lien,  84 
Iowa  590 ;  Abell  v.  Douglass,  4  Den.  (N.  Y.) 
305-  * 

5.  See  the  title  Auctions  and  Auctionf.eks, 
vol.  3,  p.  507.  See  also  White  v.  Crew,  :6  Ga. 
416;  Seymour  v.  National  Bldg.,  etc.,  Assoc., 
ti6  Ga.  285. 
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proceeding  in  which  the  sale  is  made,  and  may  be  compelled  to  complete  the 
purchase  by  the  pfocess  of  the  court.1  It  seems  that  it  is  the  confirmation  of 
the  sale  by  the  court  which  removes  it  from  the  operation  of  the  statute.? 

(3)  Sheriffs'  Sales.  —  The  effect  of  the  statute  of  frauds  upon  sales  on 
execution  has  been  fully  treated  elsewhere  in  this  work.3 

d.  Kind  of  Interest — (1)  Equitable  Estates.  — There  can  be  no  ques- 
tion but  that  contracts  for  the  sale  of  an  equitable  interest  in  land  are  as  much 
within  the  meaning  and  intent  of  the  statute  as  contracts  relating  to  legal 
interests.    This  has  been  repeatedly  decided  in  numerous  jurisdictions.4 

(2)  Possessory  Interests.  —  By  the  weight  of  authority  an  agreement  to  sell 
a  mere  possessory  interest  in  land  may  be  by  parol.5 

(3)  Contracts  Relating  to  Mines.  —  Contracts  for  the  sale  of  mining  rights 
are  contracts  for  the  sale  of  land  or  an  interest  therein,  within  the  meaning  of 
the  statute,  and  must  be  in  writing.6    But  an  agreement  to  work  a  mine  for 


1.  Judicial  Sales  —  England.  —  Atty.-Gen.  v. 
Day,  1  Ves.  218. 

California.  —  Halleck  v.  Guy,  9  Cal.  182. 

Illinois.  —  Chandler  v.  Morey,  195  111.  596, 
affirmed  96  111.  App.  278. 

Kentucky.  —  Watson  v.  Violett,  2  Duv.  (Ky.) 
333- 

Maryland.  —  Warfield  v.  Dorsey,  39  Md.  299  ; 
Warehime  v.  Graf,  83  Md.  98. 

New  York. — -Andrews  v.  O'Mahoney,  112 
N.  Y.  567.  See  also  Hegeman  v.  Johnson,  35 
Barb.  (N.  Y.)  200.  But  see  Willets  v.  Van 
Alst,  (Supm.  Ct.)  26  How.  Pr.  (N.  Y.)  325. 

North  Carolina.  —  Hockaday  v.  Parker,  8 
Jones  L.  (53  N.  Car.)  16. 

Pennsylvania.  —  King  v.  Gunnison,  4  Pa.  St. 
171;  Fulton  v.  Moore,  25  Pa.  St.  468. 

Virginia.  —  Robertson  v.  Smith,  94  Va.  250. 
See  White  v.  Crew,  16  Ga.  416. 

Contrary  Decisions.  —  In  Texas  it  has  been 
held  that  a  sale  of  realty  under  execution  or 
order  of  a  court  is  within  the  statute,  but  the 
cases  cited  by  the  court  in  support  of  the  rule 
are  not  judicial  sales.  Rugely  v.  Moore,  23 
Tex.  Civ.  App.  10.  And  this  was  formerly 
the  rule  in  New  York,  Bicknell  v.  Byrnes, 
(Supm.  Ct.  Spec.  T.)  23  How.  Pr.  (N.  Y.)  486; 
but  the  rule  there  is  now  otherwise.  See  the 
cases  cited  in  the  preceding  note.  See  also 
W'ingate  v.  Herschauer,  42  Iowa  506. 

2.  Confirmation  by  Court  Essential.  —  Atty.- 
Gen.  v.  Day,  1  Ves.  218;  Hutton  v.  Williams, 
35  Ala.  503 ;  Howard  v.  Howard,  96  Ky.  445  ; 
Blanchard  v.  Blanchard,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  284.  See  Smith  v.  Arnold, 
5  Mason  (U.  S.)  420. 

3.  See  the  title  Sheriff's  Sales,  vol.  25,  p. 
773- 

4.  Equitable  Estates  —United  States.  —  Hughes 
v.  Moore,  7  Cranch  (U.  S.)  176;  Smith  v. 
Burnham,  3  Sumn.  (U.  S.)  435,  22  Fed.  Cas. 
No.  13,019;  Darling  v.  Butler,  45  Fed.  Rep. 
332.  See  West  v.  Randall,  2  Mason  (U.  S.) 
181. 

Alabama.  —  Sanders  v.  Stokes,  30  Ala.  436; 
Junkins  v.  Lovelace,  72  Ala.  303. 

Colorado.  —  Borcherdt  v.  Favor,  16  Colo. 
App.  406. 

Illinois.  —  Dougherty  v.  Catlett,  129  111.  431. 
Indiana.  —  Cox  v.  Roberts,  25  Ind.  App.  252. 
Iowa.  —  Bumford    v.    Purcell,    4  Greene 
(Iowa)  488. 
Massachusetts.  —  Richards    v.    Richards,  9 


Gray    (Mass.)    313;   Scott  v.  McFarland,  13 

Mass.  309. 

Michigan.  —  Whiting  v.  Butler,  29  Mich. 
122;  Grover  v.  Buck,  34  Mich.  519. 

Minnesota.  —  Wentworth  v.  Wentworth,  2 
Minn.  277. 

Mississippi.  —  Connor  v.  Tippett,  57  Miss. 
594. 

New  Jersey.  —  Clark  v.  Condit,  18  N.  J.  Eq. 
358;  Van  Keuren  v.  McLaughlin,  19  N.  J.  Eq. 
187;  Tynan  v.  Warren,  53  N.  J.  Eq.  313;  Abell 
v.  Douglass,  4  Den.  (N.  Y.)  305. 

North  Carolina.  —  Holmes  v.  Holmes,  86  N. 
Car.  205  ;  Simms  v.  Killian,  12  Ired.  L.  (34  N. 
Car.)  252  ;  Maxwell  v.  Wallace,  Busb.  Eq.  (45 
N.  Car.)  251. 

Ohio.  —  Kelley  v.  Stanbery,  13  Ohio  408. 
Oregon.  —  Chenoweth  v.   Lewis,   9  Oregon 
150. 

Pennsylvania.  —  Hogg  v.  Wilkins,  1  Grant 
,Cas.  (Pa.)  67;  Shoofstall  v.  Adams,  2  Grant 
Cas.  (Pa.)  209 ;  Murphy  v.  Hubert,  7  Pa.  St. 
420;  Bowser  v.  Cravener,  56  Pa.  St.  132. 

Texas.  —  Clitus  v.  Langford,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  325  ;  Cauble  v.  Worsham, 
96  Tex.  86. 

In  Tennessee  the  contrary  rule  was  adopted 
in  Danforth  v.  Lowry,  3  Hayw.  (Tenn.)  61,  and 
in  Tipton  v.  Davis,  5  Hayw.  (Tenn.)  278,  but 
these  cases  were  subsequently  overruled  by 
Newman  v.  Carroll,  3  Yerg.  (Tenn.)  18,  and  by 
Dunlap  v.  Gibbs,  4  Yerg.  (Tenn.)  94.  See 
also  the  title  Trusts  and  Trustees,  vol.  28, 
p.  871. 

Equity  of  Redemption. —  Marble  v.  Marble,  5 
N.  H.  374 ;  Allen  v.  Taylor,  26  Vt.  599- 

Equitable  Right  of  Vendor  to  Lien  Not  an  In- 
terest in  Land,  —  Halvorsen  v.  Halvorsen,  (Wis. 
1903)  97  N.  W.  Rep.  494. 

5.  Possessory  Interests. —  Ross  v.  Schneider, 
30  Ind.  423 ;  Clark  v.  Gellerson,  20  Me.  18 ; 
Whittemore  v.  Gibbs,  24  N.  H.  484;  Reno  v. 
Beardsley,  6  Utah  208. 

Possession  of  Squatters  —  Within  Statute.  — 
Hayes  v.  Skidmore,  27  Ohio  St.  331. 

Contra.  —  Buttemere  v.  Hayes,  5  M.  &  W. 
456  ;  Onderdonk  v.  Lord,  Hill  &  D.  Supp.  (N. 
Y.)  129.  See  also  Howard  v.  Easton,  7  Johns. 
(N.  Y.)  205. 

6.  Contracts  Relating  to  Mines.  —  Riddle  v. 
Brown,  20  Ala.  412;  Lear  v.  Chouteau,  123  111. 
39;  Henry  v.  Colby,  3  Brews.  (Pa.)  171  ;  Huff 
v.  McCauley,  53  Pa.  St.  206;  Reagan  v.  Mc- 

888-  Volume  XXIX. 


Estates  in  Lands. 


VERBA  L  A  GREEMEN  TS. 


Contracts  for  Sale. 


a  share  of  the  profits  is  a  contract  for  personal  services,  and  may  be  validly 
made  by  parol.1 

Shares  in  Mining  Company.  —  A  contract  for  the  sale  of  a  share  in  a  mining 
company,  conducted  on  the  cost-book  principle,  is  not  one  for  the  sale  of  land 
within  the  statute,*  in  the  absence  of  evidence  that  the  shareholders  take  a 
direct  interest  in  the  freehold.3 

e.  KIND  OF  PROPERTY — (i)  Sale  of Crops  —  (a)  In  General. — The  decisions 
as  to  whether  a  sale  of  crops  is  within  the  statute  are  not  harmonious,  and  it 
is  impossible  to  reconcile  them.  It  may  be  stated  generally,  however,  that  if 
the  contract  gives  the  purchaser  any  exclusive  right  in  the  use  of  the  land  it 
falls  within  the  meaning  and  intent  of  the  statute.4 

(b)  Fructus  Naturales.  —  Sales  of  crops,  such  as  grow  ing  grasses,  which  are  the 
natural  products  of  the  e.trth,  and  do  not  require  annual  expense  and  atten- 
tion, are  within  the  statute.  Such  crops  are  an  interest  in  lands,  and  so  long 
as  they  remain  annexed  to  the  land,  and  are  not  actually,  nor  in  contemplation 
of  law,  severed  therefrom,  they  cannot  be  sold  by  parol,  nor  can  any  valid 
agreement  for  the  sale  thereof  be  made,  unless  in  writing.5 

(c)  Fructus  Industrials.  —  Many  of  the  cases  hold  that  crops,  whether  of  grain, 
vegetables,  fruit,  etc.,  which  require  periodical  expense,  industry  and  attention 
in  their  yield  and  production,  are  not  real  estate,  or  an  interest  therein,  within 
the  meaning  of  the  statute,  and  may  be  validly  sold  by  parol.0    This  rule, 


Kibben,  n  S.  Dak.  270.  See  also  supra,  this 
section,  Creation  of  Easements. 

Abandonment  of  Mining  Claim  and  Permission 
of  Another  to  Locate  Not  Within  Statute.  — 
Conn  v.  Oberto,  (Colo.  1904)  76  Pac.  Rep.  369. 

California  Rule. —  Prior  to  the  passage  of  the 
Act  of  April  13,  i860  (Stat,  i860,  p.  175),  it 
was  settled  in  California  that  title  to  a  mining 
claim  would  pass  by  an  actual  transfer  of 
possession.  Patterson  v.  Keystone  Min.  Co., 
30  Cal.  360,  and  cases  cited.  That  rule,  how- 
ever, only  applied  to  cases  where  the  vendor 
was  in  actual  possession  and  not  where  there 
was  an  adverse  possession  in  a  third  party. 
Copper  Hill  Min.  Co.  v.  Spencer,  25  Cal.  18. 
The  effect  of  the  act  is  to  require  such  sales 
to  be  in  writing,  although  accompanied  by  de- 
livery of  possession.  Goller  v.  Fett,  30  Cal. 
481. 

Under  the  British  Columbia  Mineral  Act  of 
1896  the  interest  of  a  miner  is  an  interest  in 
land  within  the  statute.  Fero  v.  Hall,  6  Brit- 
ish Columbia  421.  See  Wells  v.  Petty,  5 
British  Columbia  353;  Stussi  v.  Brown,  5 
British  Columbia  380. 

1.  Working  Mine  on  Share?.  —  Stuart  v.  Mott, 
23  Can.  Sup.  Ct.  384 ;  McDonald  v.  Geldert,  9 
Nova  Scotia  551. 

2.  Shares  in  Mining  Company.  —  Watson  v. 
Spratley,  10  Exch.  222. 

3.  No  Interest  in  Freehold. —  Powell  v.  Jessopp, 
18  C.  B.  336,  86  E.  C.  L.  336. 

4.  In  General.  —  Falmouth  v.  Thomas,  3 
Tyrw.  26  ;  Warwick  v.  Bruce,  2  M.  &  S.  205  ; 
F.vans  v.  Roberts,  5  B.  &  C.  829,  12  E.  C.  L. 
377  ;  Crosby  v.  Wadsworth,  6  East  602  ;  Parker 
v.  Staniland,  11  East  362;  Carney  v.  Mosher, 
97  Mich.  554;  Mcllvaine  v.  Harris,  20  Mo. 
.•  5:  ;  Moore  v.  Ross,  11  N.  H.  547. 

"  If  the  contract  is,  in  the  interim,  to  confer 
upon  the  purchaser  an  exclusive  right  to  the 
lan  1  for  a  time,  for  the  purpose  of  making  a 
pn  fit  of  the  growing  surface,  it  is  affected  by 
the  statute,  and  must  be  in  writing,  although 


the  purchaser  is  at  the  last  to  take  from  the 
land  only  a  chattel."  Purner  v.  Piercy,  40 
Md.  212.  See  the  cases  in  the  succeeding 
notes  to  this  subsection.  And  see  generally 
the  title  Crops,  vol.  8,  p.  301. 

Rule  in  California. —  In  California  it  has  been 
held,  in  view  of  the  fact  that  leases  for  a  year 
and  less  are  excepted  from  the  operation  of  the 
statute  in  that  state,  that  a  contract  for  the 
sale  of  growing  crops,  produced  tajr  periodical 
cultivation,  is  not  within  the  operation  of  the 
statute,  although  it  may  confer  upon  the  pur- 
chaser an  exclusive  right  to  the  land  while  the 
crop  is  ripening  and  being  harvested.  Davis 
v.  McFarlane,  37  Cal.  634. 

5.  Fructus  Naturaies.  —  Shelton  v.  Livius,  2 
Tyrw.  420;  Crosby  v.  Wadsworth,  6  East  602; 
Carrington  v.  Roots,  2  M.  &  W.  248 ;  Rodwell 
v.  Phillips,  9  M.  &  W.  501  ;  Powers  v.  Clarkson, 
17  Kan.  218;  Kirkeby  v.  Erickson,  90  Minn. 
299;  Lansingburgh  Bank  v.  Crary,  1  Barb.  (N. 
Y.)  542;  Hobbs  v.  Wetherwax,  (Supm.  Ct. 
Gen.  T.)  38  How.  Pr.  (N.  Y.)  385.  See  Jones 
v.  Flint,  10  Ad.  &  El.  753,  37  E.  C.  L.  217. 

6.  Fructus  Industrials  —  England.  —  Dunne 
v.  Ferguson,  1  Hayes  (Ir.)  542. 

California.  —  Marshall  v.  Ferguson,  23  Cal. 
65;  Davis  v.  McFarlane,  37  Cal.,  634. 

Illinois.  —  Bull  v.  Griswold,  19  111.  631. 

Indiana.  —  Northern  v.  State,  1  Ind.  113; 
Bricker  v.  Hughes,  4  Ind.  146;  Sherry  v. 
Picken,  10  Ind.  375. 

Maryland.  —  Purner  v.  Piercy,  40  Md.  212. 

Missouri.  —  Garth  v.  Caldwell,  72  Mo.  622, 
overruling  Mcllvaine  v.  Harris,  20  Mo.  457; 
Smock  v.  Smock,  37  Mo.  App.  56;  Holt  v. 
Holt,  57  Mo.  App.  272. 

Nczv  Jersey.  —  Westbrook  v.  Eager,  16  N.  J. 
L.  81. 

New  York.  —  Green  v.  Armstrong,  1  Den. 
(N.  Y.)  550;  Austin  v.  Sawyer,  9  Cow.  (N.  Y.) 
39-  See  Whipple  v.  Foot,  2  Johns.  (N.  Y.) 
418. 

North  Carolina.  — -  Brittain  v.  McKay,  1  Ired. 
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however,  is  not  universal,  and  there  are  decisions  to  the  contrary.1 

(d)  Title  Passing  on  Delivery.  —  Where  the  contract  of  sale  gives  the  vendee  no 
right  in  the  land  and  his  title  only  becomes  effective  upon  the  delivery  of  the 
crops  after  severance  from  the  freehold,  there  can  be  no  question  but  that 
such  sale,  whether  of  fructus  naturales  or  fructus  industriales,  may  be  verbally 
made,  and  that  the  contract  is  not  within  the  terms  of  the  statute.3 

(e)  Maturity  of  the  Crop.  —  Some  of  the  decisions  relating  to  annual  crops 
apparently  turn  upon  the  question  whether  at  the  time  of  sale  the  crop  has 
reached  maturity.  If  no  more  nourishment  is  to  be  subsequently  derived 
from  the  earth  the  sale  is  held  valid,  though  verbally  made.  But  if  the  crop 
is  not  ready  to  be  harvested  a  verbal  sale  thereof  is  invalid.3 

(f)  Intention  of  the  Parties.  —  If  the  parties  intend  the  sale  of  crops  to  be  a  sale 
of  chattels,  and  no  interest  or  rights  in  the  soil  are  intended  to  be  given,  the 
sale  may  be  validly  made  by  parol.4 

(2)  Agreements  Relating  to  Division  Fences.  —  Although  an  agreement  to 
divide  land  by  a  division  line  is  within  the  statute  of  frauds,  and  is  invalid  if 
made  by  parol,5  yet  agreements  to  erect,6  to  remove,7  or  to  partition  division 
fences  are  not  within  the  statute.8    But  the  sale  of  an  undivided  interest  in  a 


L.  (23  N.  Car.)  265;  Walton  v.  Jordan,  65  N. 
Car.  170. 

Ohio.  —  Wisely  v.  Barclew,  1  Ohio  Dec. 
(Reprint)  216,  4  Cine.  L.  Bui.  281. 

Tennessee.  —  Carson  v.  Browder,  2  Lea 
(Tenn.)  701. 

Vermont.  —  Buck  v.  Pickwell,  27  Vt.  157. 

See  McGinness  v.  Kennedy,  29  U.  C.  Q.  B. 
93- 

California  Rule  —  Effect  of  Lease  for  Year  Being 
Excepted  from  Statute.  —  "  In  view  of  the  fact 
that  leases  for  a  year  and  less  are  excepted 
from  the  operation  of  the  statute  of  frauds  of 
this  state,  we  consider  that  a  contract  in  this 
state  for  the  sale  of  growing  crops  —  the  prod- 
ucts of  periodical  cultivation  —  is  not  affected 
by  the  statute,  although  it  may  confer  upon 
the  purchaser  an  exclusive  right  to  the  land 
while  the  crop  is  ripening  and  being  harvested." 
Davis  v.  McFarlane,  37  Cal.  634. 

Verbal  Lien  on  Crop  for  Supplies  Is  Valid. — 
Gafford  v.  Stearns,  51  Ala.  434. 

1.  Contra.  —  Mcllvaine  v.  Harris,  20  Mo.  457, 
overruled  in  Garth  v.  Caldwell,  72  Mo.  622 ; 
Kerr  v.  Hill,  27  W.  Va.  576.  See  Haydon  v. 
Crawford,  3  U.  C.  Q.  B.  O.  S.  583. 

Verbal  Lease  for  One-half  of  Crop  Is  Valid, — 
Poulter  v.  Killingbeck,  1  B.  &  P.  397. 

2.  Title  Passing  on  Delivery.  —  Evans  v. 
Roberts,  5  B.  &  C.  829,  12  E.  C.  L.  377;  Watts 
v.  Friend,  10  B.  &  C.  446,  21  E.  C.  L.  109; 
Warwick  v.  Bruce,  2  M.  &  S.  205  ;  Sainsbury 
v.  Matthews,  4  M.  &  W.  343  ;  Adams  v.  Wat- 
kins,  103  Mich.  431  ;  Webster  v.  Zielly,  52 
Barb.  (N.  Y.)  482 ;  Brown  v.  Stanclift,  20 
Alb.  L.  J.  55.  See  Waddington  v.  Bristow,  2 
B.  &  P.  452. 

In  Purner  v.  Piercy,  40  Md.  212,  the  court 
said:  "As  a  general  rule  if  the  products  of 
the  earth  are  sold  specifically,  and  by  the  terms 
of  the  contract  to  be  separately  delivered,  as 
chattels,  such  a  sale  is  not  affected  by  the 
fourth  section  of  the  statute  as  amounting  to 
a  sale  of  any  interest  in  the  land.  When  such 
is  the  character  of  the  transaction,  it  matters 
not  whether  the  product  be  trees,  grass,  and 
other  spontaneous  growth,  or  grain,  vegetables, 
or  other  crops  raised  periodically  by  cultiva- 


tion —  and  it  is  quite  as  immaterial  whether 
the  produce  is  fully  grown  or  in  the  process 
of  growing  at  the  time  of  making  the  contract. 
The  circumstance  that  the  produce  purchased 
may,  or  probably  or  certainly  will,  derive 
nourishment  from  the  soil  between  the  time 
of  the  contract  and  the  time  of  the  delivery,  is 
not  conclusive  as  to  the  operation  of  the  stat- 
ute. If  the  contract,  when  executed,  is  to 
convey  to  the  purchaser  a  mere  chattel,  though 
it  may  be  in  the  interim  a  part  of  the  realty, 
it  is  not  affected  by  the  statute." 

3.  Maturity  of  the  Crop.  —  Emmerson  v. 
Heelis,  2  Taunt.  38;  Powell  v.  Rich,  41  111. 
466;  Cutler  v.  Pope,  13  Me.  377;  Bryant  v. 
Crosby,  40  Me.  9 ;  Reeder  v.  Sayre,  70  N.  Y. 
180. 

A  verbal  contract  for  the  sale  of  matured 
potatoes  by  the  sack,  to  be  dug  and  removed 
by  vendee  immediately,  was  held  valid.  Par- 
ker v.  Staniland,  11  East  362. 

4.  Intention  of  the  Parties.  —  Jones  v.  Flint, 
10  Ad.  &  El.  753,  37  E.  C.  L.  217;  Purner  v. 
Piercy,  40  Md.  212.  See  Mayfield  v.  Wadsley, 
3  B.  &  C.  357,  10  E.  C.  L.  no. 

"  Severance  may  be  in  fact,  as  when  they 
are  cut  and  removed  from  the  ground ;  or  in 
law,  as  when  they  are  growing,  the  owner  in 
fee  of  the  land,  by  a  valid  conveyance,  sells 
them  to  another  person,  or  where  he  sells  the 
land,  reserving  them  by  express  provision." 
Purner  v.  Piercy,  40  Md.  212. 

5.  Agreement  to  Divide  Land  by  Division  Line. 
— ■  Robinson  v.  Corn,  2  Bibb  (Ky.)  124.  But 
the  agreement  is  good  if  followed  by  posses- 
sion. Steinhilber  v.  Holmes,  (Kan.  1904)  75 
Psc.  Rep.  ioiq. 

6.  Agreement  to  Build  Partition  Fence.  — 
Dodder  v.  Snyder,  no  Mich.  69;  Talmaclge  v. 
Rensselaer,  etc.,  R.  Co.,  13  Barb.  (N.  Y.)  493; 
Vilaire  v.  Great  Western  R.  Co.,  11  U.  C.  C. 
P.  509- 

7.  Agreement  to  Remove  Fence.  —  Storm  v. 
Woods.  11  Johns.  (N.  Y.)  no. 

8.  Parol  Partition  of  Division  Fences. —  Guyer 
v.  Stratfon,  29  Conn.  421  ;  Ivins  v.  Ackerson, 
38  N.  J.  L.  220;  Poize  v.  Sheehy,  (Marine  Ct. 
Tr.  T.)  1  City  Ct.  (N.  Y.)  98.     See  Baynes  v. 
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partition  fence  has  been  held  within  its  operation  and  effect.1 

(3)  Sale  of  Growing  Trees  and  Timber.  —  The  question  as  to  whether  the 
sale  of  standing  trees  or  timber  is  to  be  regarded  as  the  sale  of  an  interest  in 
land  and  so  within  the  statute  of  •  frauds  has  been  thoroughly  considered 
elsewhere  in  this  work.8 

Nursery  Trees.  —  A  sale  of  nursery  trees,  which  are  temporarily  embedded  in 
the  soil  for  preservation,  is  a  sale  of  personal  property,  and  need  not  be 
in  writing.3 

Where  the  Contract  Is  for  Personal  Services  in  cutting  down  and  removing  the 
timber,  it  is  not  an  agreement  for  the  sale  of  land,  or  an  interest  therein,  and 
need  not  be  in  writing.4 

(4)  Sale  of  Improvements  and  Fixtures.  —  Although  there  are  irreconcilable 
decisions  upon  the  question  whether  contracts  for  the  sale  of  improvements 
and  fixtures  must  be  in  writing  in  order  to  be  valid,  yet  the  general  rule  seems 
to  be  that  if  the  improvement  or  fixture,  which  is  the  subject  of  sale,  may  be 
removed,  or  is  intended  to  be  removed,  without  injury  to  the  freehold,  such 
sales  are  not  affected  by  the  statute,  and  may  be  verbally  made,  while  if  the 
improvement  or  fixture  is  permanently  annexed  to  the  land,  it  is  a  part  thereof, 

Pennsylvania.- — -Huff  v.  McCauley,  53  Pa. 
St.  206;  Pattison's  Appeal,  61  Pa.  St.  294; 
Bowers  v.  Bowers,  95  Pa.  St.  477 ;  Miller  v. 
Zufall,  113  Pa.  St.  317;  Robbins  v.  Far  well, 
193  Pa.  St.  37. 

South  Carolina.  —  Jones  v.  McMichael,  12 
Rich.  L.  (S.  Car.)  176. 

Tennessee.  —  N.  Y.,  etc.,  Iron  Co.  v.  Greene 
County  Iron  Co.,  11  Heisk.  (Tenn.)  434;  Dor- 
ris  v.  King,  (Tenn.  Ch.  1899)  54  S.  W.  Rep. 
683. 

Vermont.  —  Buck  v.  Pickwell,  27  Vt.  157. 
Washington.  —  Kleeb  v.  Bard,  7  Wash.  41. 
West  Virginia.  —  Fluharty  v.  Milts,  49  W. 
Va.  446. 

Wisconsin.  —  Daniels  v.  Bailey,  43  Wis. 
566 ;  Marsh  v.  Bellew,  45  Wis.  36 ;  Cadle  v. 
McLean,  48  Wis.  630  ;  Lillie  v.  Dunbar,  62  Wis. 
198;  McMillen  v.  Pratt,  89  Wis.  612;  Seymour 
v.  Cushway,  100  Wis.  580. 

Agent's  Authority  to  Sell  Need  Not  Be  in  Writ- 
ing. —  Columbia  Land,  etc.,  Co.  v.  Tinsley,  (Ky. 
1900)  60  S.  W.  Rep.  10.  1 

Agreement  to  Fell  Trees  and  Take  Bark  Not 
Within  Statute.  —  Nettleton  v.  Sikes,  8  Met. 
(Mass.)  34. 

Parol  Lien  on  Timber  for  Purchase  Price  VaMd 
Between  Parties  ■ —  Helfrech  Lumber,  etc.,  Co.  v. 
Honaker,  76  S.  W.  Rep.  342,  25  Ky.  L.  Rep. 
717. 

Seal.  —  Although  a  conveyance  of  growing 
trees  must  be  in  writing,  it  does  not  follow  that 
it  must  be  under  seal.  Warren  v.  Leland,  2 
Barb.  (N.  Y.)  613. 

A  Valid  Written  Sale  of  Growing  Trees  by  the 
owner  of  the  fee  severs  them  in  contemplation 
of  law  from  the  land  and  they  become  personal 
chattels  without  actual  severance,  and  after 
such  severance  may  be  conveyed,  like  any  other 
personal  property,  by  parol.  Kingsley  v.  Hol- 
brook,  45  N.  H.  313. 

3.  Nursery  Trees.  ■ —  Whitmarsh  v.  Walker,  1 
Met.  (Mass.)  313  ;  Mcintosh  v.  McLeod,  18  Nova 
Scotia  128. 

4.  Contract  for  Personal  Services.  —  Forbes  v. 
Hamilton,  2  Tyler  (Vt.)  356;  Hamilton  v.  Mc- 
Donell,  5  U.  C.  Q.  B.  O.  S.  720. 
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Chastain,  68  Ind.  376;  Page  v.  Hodgdon,  63 
N.  H.  53. 

1.  Sale  of  Undivided  Interest.  —  Rudisill  v. 
Cross,  54  Ark.  519.  See  the  title  Party  Walls, 
vol.  22,  p.  240. 

2.  See  the  title  Trees  and  Timber,  vol.  28,  p. 
540.    See  also  the  following  cases : 

England.  —  Marshall  v.  Green,  1  C.  P.  D.  35. 

Canada.  —  McNeill  v.  Haines,  17  Ont.  479; 
Ferguson  v.  Hill,  11  U.  C.  Q.  B.  530;  Summers 
v.  Cook,  28  Grant  Ch.  (U.  C.)  179;  Handy  v. 
Carruthers,  25  Ont.  279 ;  Chamberlain  v.  Smith, 
21  U.  C.  Q.  B.  103. 

Indiana.  —  Selch  v.  Jones,  28  Ind.  255;  Ter- 
rell v.  Frazier,  79  Ind.  473. 

Iowa.  —  Garner  v.  Mahoney,  115  Iowa  356. 

Kentucky.  —  Wiggins  v.  Jackson,  (Ky.  1903) 
73  S.  W.  Rep.  779. 

Maine.  —  Banton  v.  Shorey,  77  Me.  48;  Cut- 
ler v.  Pope,  13  Me.  377. 

Maryland.  —  Smith  v.  Bryan,  5  Md.  151; 
Leonard  v.  Medford,  85  Md.  666. 

Minnesota.  —  Kileen  v.  Kennedy,  90  Minn. 
414. 

Mississippi.  —  Harrell  v.  Miller,  35  Miss.  700  ; 
Walton  v.  Lowrey,  74  Miss.  484. 

Missouri.  —  Mine  La  Motte  Lead,  etc.,  Co.  v. 
White,  (Mo.  App.  1904)  80  S.  W.  Rep.  356; 
Alt  v.  Grosclose,  61  Mo.  App.  409. 

New  Hampshire.  —  Putney  v.  Day,  6  N.  H. 
430 ;  Howe  v.  Batchelder,  49  N.  H.  204 ;  Reid 
v.  McQuesten,  61  N.  H.  421. 

New  Jersey.  —  Slocum  v.  Seymour,  36  N.  J. 
L.  138. 

New  York.  —  Green  v.  Armstrong,  1  Den. 
(N.  Y.)  550 ;  Lansingburgh  Bank  v.  Crary,  1 
Barb.  (N.  Y.)  542;  Sulvernail  v.  Cole,  12  Barb. 
(N.  Y.)  685  ;  Vorebeck  v.  Roe,  50  Barb.  (N.  Y.) 
302;  Hobbs  v.  Wetherwax,  (Supm.  Ct.  Gen.  T.) 
38  How.  Pr.  (N.  Y.)  385  ;  McGregor  v.  Brown, 
10  N.  Y.  114;  Killmore  v.  Howlett,  48  N.  Y. 
569- 

North  Carolina.  —  Green  v.  North  Carolina 
R  Co.,  73  N.  Car.  524 ;  Mizell  v.  Burnett,  4 
Jones  L.  (49  N.  Car.)  249 ;  Drake  v.  Howell, 
133  N.  Car.  162. 

Ohio. — •  Hirth  v.  Graham,  50  Ohio  St.  57. 
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and  falls  within  the  statute.1  But  it  has  been  held  that  a  sale  of  improve- 
ments consisting  of  houses  was  not  within  the  statute.*  A  verbal  contract  to 
remove  3  or  build  a  house  is  not  within  the  statute.4  Thus,  a  verbal  contract 
for  the  sale  of  a  building  to  be  taken  down  and  re-erected  on  the  purchaser's 
land  was  held  valid.5  And  an  agreement  to  dig  a  well  upon  land,6  to  sell  the 
"building  materials  in  a  house,7  and  to  make  improvements  in  consideration 
of  increased  rent  is  not  within  the  statute.8 

Improvements  on  Public  Lands  may  be  validly  sold  by  parol,  the  statute  of  frauds 
being  inapplicable  in  such  case.9 

Entire  Contracts,  —  Where  an  agreement  in  regard  to  fixtures  and  improve- 
ments is  part  of  an  entire  contract,  which  contains  an  agreement  which  is 
within  the  statute,  the  whole  contract  is  affected.10 

Promises  to  Pay  for  Improvements,  —  It  is  well  settled  that  verbal  promises  to  pay 
for  improvements  are  not  within  the  operation  of  the  statute,  being  propeily 
agreements  to  pay  for  work,  labor,  and  materials  furnished.11 

As  Against  a  Bona  Fide  Purchaser  for  Value  fixtures  cannot  be  validly  sold  by 
parol  without  detachment.12 

/.  Kind  of  Contract  —  (i)  Agreements  with  Agents. — Contracts  for 
the  employment  of  an  agent  to  buy  or  sell  land  are  not  regarded  as  within 
the  operation  of  the  statute,  for  the  reason  that  contracts  of  employment  are 
not  included,  and  the  agent's  commission  is  earned  when  a  customer  is  pro- 
cured.13   In  some  states,  however,  it  is  provided  by  statute  that  agreements 

4.  Contract  to  Build  House.  —  Coleman  v.  Cur- 


1.  Sale  of  Improvements  and  Fixtures  —  Ala- 
bama.—  Broaddus  v.  Smith,  121  Ala.  335. 

Connecticut.  ■ —  Bostwick  v.  Leach,  3  Day 
(Conn.)  476. 

Illinois.  —  Meyers  v.  Schemp,  67  111.  469. 

Indiana.  —  Rogers  v.  Cox,  96  Ind.  157. 

Massachusetts.  —  Hartwell  v.  Kelly,  1 1 7 
Mass.  235. 

Missouri.  —  Powell  v.  McAshan,  28  Mo.  70. 

New  Hampshire.  —  Keyser  v.  District  No.  8, 
35  N.  H.  477. 

New  York.  —  Dubois  v.  Kelley,  10  Barb.  (N. 
Y.)  496;  Thayer  v.  Rock,  13  Wend.  (N.  Y.J 
53- 

North  Carolina.  —  Bond  v.  Coke,  71  N.  Car. 
97- 

Ohio.  —  Long  v.  White,  42  Ohio  St.  59. 
Pennsylvania.  —  Bowser  v.  Cravener,  56  Pa. 

St.  l'32. 

Texas.  —  Hutchins  v.  Masterson,  46  Tex. 
551;  Moody  v.  Aiken,  50  Tex.  65;  Brown  v. 
Roland,  92  Tex.  54;  Brown  v.  Roland,  11  Tex. 
Civ.  Ap.  648. 

Sales  by  Tenant  During  Term  Valid  by  Parol.  — 
Hallen  v.  Runder,  1  C.  M.  &  R.  266 ;  Lee  v. 
Gaskell,  1  Q.  B.  D.  700. 

Building  on  Stone  Pillars.  —  In  two  Canadian 
cases  the  principle  of  the  text  is  well  illustrated. 
Both  involved  the  sale  of  a  house  on  stone 
pillars,  and  on  one  the  building  was  held  from 
the  evidence  to  be  a  part  of  the  land,  and  a 
verbal  sale  was  invalid,  while  in  the  other  it 
was  regarded  as  a  removable  fixture  capable  of 
being  sold  by  parol.  McKenzie  v.  McDonald, 
8  Nova  Scotia  1 1  ;  Oswald  v.  Whitman,  22 
Nova  Scotia  13. 

2.  Scoggin  v.  Slater,  22  Ala.  687.  See  Long 
v.  White,  42  Ohio  St.  59,  where  it  was  said  that 
buildings  were  not  classified  'as  realty  in  apply- 
ing the  statute,  and  that  the  intention  of  the 
parties  determined  their  nature. 

3.  Foster  v.  Mabe,  4  Ala.  402;  Harris  v. 
Powers,  57  Ala.  139. 


•  Scales 


tis,  36  S.  Car.  607. 

5.  Building  Sold  and  to  Be  Re-erected.  ■ 
v.  Wiley,  68  Vt.  39- 

6.  Agreement  to  Dig  a  Well. —  Plunkett  v. 
Meredith,  (Ark.  1903)  77  S.  W.  Rep.  600. 

7.  Sale  of  "Building  Materials."  —  Lavery  v. 
Pursell,  39  Ch.  D.  508. 

8.  Improvements  Made  in  Consideration  of  In- 
crease in  Rent.  —  Donellan  v.  Read,  3  B.  &  Ad. 
899,  23  E.  C.  L.  215. 

9.  Improvements  on  Public  Lands. —  Zicka- 
fosse  v.  Hulick,  Morr.  (Iowa)  175;  Clark  v. 
Shultz,  4  Mo.  235;  Whetmore  v.  Rhett,  12  Rich. 
L.  (S.  Car.)  565.  See  Hatfield  v.  Wallace,  7 
Mo.  112. 

10.  Entire  Contracts.  —  Vaughan  v.  Hancock,  3 
C.  B.  766,  54  E.  C.  L.  766;  Hodgson  v.  John- 
son, El.  Bl.  &  El.  685,  96  E.  C.  L.  685.  See 
also  supra,  this  title,  Operation  of  Statute  — 
Contracts  in  Part  Within  Statute. 

11.  Promise  to  Pay  for  Improvements  — Ala- 
bama. —  Scoggin  v.  Slater,  22  Ala.  687 ;  Cas- 
sell  v.  Collins,  23  Ala.  676. 

California. —  Godeffroy  v.  Caldwell,  2  Cal.  489. 

Maryland.  —  South  Baltimore  Co.  v.  Muhl- 
bach,  69  Md.  395. 

New  York.  —  Lower  v.  Winters,  7  Cow.  (N. 
Y.)  263 ;  Frear  v.  Hardenbergh,  5  Johns.  (N. 
Y.)  272;  Benedict  v.  Beebee,  11  Johns.  (N.  Y.) 
145;  Poyle  v.  Sheehy,  (Marine  Ct.  Tr.  T.)  I 
City  Ct.  (N.  Y.)  98. 

North  Carolina.  —  Houston  v.  Sledge,  101  N. 
Car.  640. 

Texas.  —  Thouvenin  v.  Lea,  26  Tex.  612. 
But  see  Kelly  v.  Webster,  12  C.  B.  283,  74 
E.  C.  L.  283. 

12.  Bona  Fide  Purchasers.  —  Landon  v.  Piatt, 
34  Conn.  517;  Hutchins  v.  Masterson,  46  Tex. 
551;  Brown  v.  Roland,  11  Tex.  Civ.  App.  648. 
See  Fenlason  v.  Rackliff,  50  Me.  362. 

18.  Contracts  to  Buy  or  Sell  for  Another —  Cali- 
fornia. —  Heyn  v.  Philips,  37  Cal.  529. 
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of  this  kind  must  be  in  writing.1  An  agreement  to  purchase  land  for  another 
is  such  a  contract  as  falls  within  the  inhibition  of  the  statute,2  and  an  agree- 
ment to  convey  to  an  agent,  who  was  to  convey  to  the  purchaser  when  secured, 
has  been  held  an  agreement  concerning  an  interest  in  lands,  which  the  statute 
requires  to  be  in  writing.3 

Agreement  to  Procure  Conveyance.  —  There  is  some  conflict  of  authority  as  to 
whether  an  oral  agreement  to  procure  a  third  person  to  convey  is  within  the 
statute.  On  the  one  hand  such  agreements  are  held  equally  embraced  by 
the  statute  with  promises  to  convey,  and  the  fact  that  the  title  is  in  a  third 
person  is  immaterial;"1  while  on  the  other  hand  such  contracts  are  held  not  to 
be  within  the  statute,  and  are  provable  by  parol.5 

Entire  Contract.  —  An  agreement  to  give  an  agent  part  of  the  purchase  price 
and  a  tract  of  land  as  compensation  for  his  services  in  effecting  a  sale  is  void 
in  toto,  as  the  contract  is  entire.6 

\2)  Agreements  to  Devise.  —  The  rule  is  well  established  that  parol  agree- 
ments to  devise  land  come  within  the  mischief  intended  to  be  guarded  against 
by  the  statute  of  frauds,  and  are  invalid,7  unless  possibly  taken  out  of  its 


Colorado.  —  Huff  v.  Hardwick,  (Colo.  App. 
1904)  75  Pac.  Rep.  593. 

Connecticut.  —  Collins  v.  Tillou,  26  Conn. 
368. 

Georgia.  —  Ambrose  v.  Ambrose,  94  Ga.  655. 
Hawaii.  —  Bradford    v.    Laffey,    11  Hawaii 

46J- 

Indiana.  —  Ferguson  v.  Ramsey,  41  Ind.  511. 
Maryland.  —  Baker  v.   Wainwright,   36  Md. 
336. 

Michigan. — •  Carr  v.  Leavitt,  54  Mich.  540; 
Hannan  v.  Prentis,  124  Mich.  417. 

Minnesota.  —  Snyder  v.  Wolford,  33  Minn. 
175- 

Mississippi.  —  Lesley  v.  Rosson,  39  Miss.  368. 
New  York.  —  Fiero  v.  Fiero,  52  Barb.  (N.  Y.) 
288. 

North  Carolina.  —  Little  v.  McCarter,  89  N. 
Car.  233;  Abbott  v.  Hunt,  129  N.  Car.  403; 
Lamb  v.  Baxter,  130  N.  Car.  67. 

Ohio.  —  Robinson  v.  Hathaway,  2  Ohio  Dec. 
(Reprint)  581,  4  Cine.  L.  Bui.  105;  Keohler  v. 
Hunt,  8  Ohio  Dec.  (Reprint)  404,  7  Cine.  L. 
Bui.  302. 

Pennsylvania.  —  Hughes  v.  Antill,  23  Pa. 
Super.  Ct.  290. 

South  Dakota.  —  McLaughlin  v>  Wheeler,  1 
S.  Dak.  497. 

Tennessee.  —  Harben  v.  Congdon,  1  Coldw. 
(Tenn.)  221. 

■Texas.  —  Cotton  v.  Rand,  (Tex.  Civ.  App. 
1898)  51  S.  W.  Rep.  55. 

Canada.  —  White  v.  Curry,  39  U.  C.  Q.  B. 
569. 

In  Louisiana  parol  evidence  is  inadmissible  to 
establish  an  agency  to  ptirchase  real  estate  or 
slaves.  Breed  v.  Guay,  10  Rob.  (La.)  35;  Mug- 
gah  v.  Greig,  2  La.  593  ;  Badon  v.  Bahan,  4  La. 
Ann.  467  ;  McKenzie  v.  Bacon,  40  La.  Ann.  157. 

Compensation  for  Locating  Ian  ;  and  Advising 
Purchase.  —  Wilson  v.  James,  85  Cal.  598 ; 
Watters  v.  McGuigan,  72  Wis.  155. 

Agreement  by  Broker  to  Give  Purchaser  Com- 
mission Not  Within  Statute.  —  Spengeman  v. 
Palestine  Bldg.  Assoc.,  60  N.  J.  L.  357. 

The  Statute  Only  Prohibits  Aerents  from  Binrtinar 
Their  Principals  in  contracts  of  sale  to  third 
persons  when  they  are  not  so  expressly  author- 
ized in  writing,  and  by  no  sort  of  construction 


can  be  made  to  apDly  to  contracts  between  real 
estate  brokers  and  their  principals.  Gerhart  v. 
Peck,  42  Mo.  App.  644.  See  also  the  titles 
Agency,  vol.  1,  p.  930;  Real  Estate  Brokers, 
vol.  23,  pp.  23,  896. 

1.  Statutory  Provisions.— Piatt  v.  Butcher,  112 
Cal.  634 ;  Allen  v.  Hall,  64  Neb.  256. 

2.  Parol  Agreement  to  Purchase  Land.  — 
Dunphy  v.  Ryan,  116  U.  S.  494;  Raub  v.  Smith, 
61  Mich.  543;  Allen  v.  Richard,  83  Mo.  55; 
Bauman  v.  Holzhausen,  26  Hun  (N.  Y.)  505  ; 
Wheeler  v.  Hall,  54  N.  Y.  App.  Div.  49  ;  Myers 
v.  Byerly,  45  Pa.  St.  36S ;  Spencer  v.  Lawton, 
14  R.  I.  494;  Nash  v.  Jones,  41  W.  Va.  769. 

Although  the  statute  only  speaks  of,  contracts 
for  the  sale  of  land,  contracts  by  which  one 
agrees  to  buy  land  for  another  are  equally 
within  its  operation.  Hocker  v.  Gentry,  3  Met. 
(Ky.)  463. 

A  Verbal  Agreement  to  Purchase  Land  and  to 
Convey  It  to  a  Real  Estate  Broker  for  His  Com- 
mission in  effecting  a  sale  is  void  under  the 
statute.    McDonald  v.  Maltz,  78  Mich.  685. 

3.  Conveyance  to  Aerent.  —  Badenhop  v.  Mc- 
Cahill,  (N.  Y.  Super.  Ct.  Tr.  T.)  42  How.  Pr. 
(N.  Y.)  192.  See  Collins  v.  Tillou,  26  Conn. 
368;  Wallace  v.  Brown,  10  N.  J.  Eq.  308. 

4.  Agreement  to  Procure  Conveyance  —  Within 
Statute.  —  Mather  v.  Scoles,  35  Ind.  1  ;  Becker 
v.  Mason,  30  Kan.  697  ;  Craig  v.  Prather,  2  B. 
Mon.  (Ky.)  9  ;  Rawdon  v.  Dodge,  40  Mich.  697  ; 
Voy  v.  Weir,  9  U.  C.  C.  P.  487  ;  Murdoch  v. 
Currell,  25  Nova  Scotia  293.  See  Diederick 
v.  Alexander,  58  Kan.  56.  But  see  Ratliff  v. 
Trout,  6  J.  J.  Marsh.  (Ky.)  605. 

5.  Same  —  Not  Within  Statute.  —  Boos  v. 
Hinkle,  18  Ind.  App.  509;  Bannon  v.  Bean,  9 
Iowa  39s  ;  White  v.  Curry,  39  U.  C.  Q.  B.  569. 

An  agreement  by  one  who  has  the  refusal  of 
property  to  attempt  to  procure  a  sale  to  a  third 
person  is  not  within  the  statute.  Hosford  v. 
Carter,  (C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.) 
452- 

6.  Entire  Contract.  —  Fuller  v.  Reed,  38  Cal. 
99.  See  also  supra,  this  title.  Operation  of  Stat- 
ute—  Contracts  in  Part  Within  Statute. 

7.  Oral  Promise  to  Devise  Land  —  England. — 
Alderson  v.  Maddison,  7  Q.  B.  D.  174. 

Alabama.  —  Manning  v.  Pippen,  95  Ala.  537. 
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operation  by  part  performance.1  A  verbal  agreement  by  one  to  make  no  will 
which  will  deprive  the  other,  an  adopted  child,  of  any  portion  of  the  former's 
estate  which  the  latter  would  take  as  heir  if  no  will  was  made,  has  been  held 
within  the  statute.2  And  on  the  other  hand  a  similar  agreement  has  been 
held  not  within  the  statute.3 

Promise  to  "  Make  Equal "  in  Distribution  of  Estate.  —  Where,  however,  a  father 
verbally  promises  to  make  his  daughter  equal  with  the  other  children  in  the 
distribution  of  his  estate  by  will,  the  contract  is  not  within  the  statute,  as  he 
may  have  intended  to  do  so  by  payment  in  money,  and  where  a  contract 
admits  of  two  interpretations  it  will  be  construed  so  as  to  be  valid.4 

Mutual  Verbal  Agreements  between  parties  to  make  each  the  devisee  of  the 
other's  real  estate  are  within  the  statute.6  But  the  contrary  has  been  held 
on  the  ground  that  the  agreement  was  not  to  be  effective  upon  any  property 
other  than  that  owned  at  the  time  of  death.6 

Entire  Contract.  —  And  where  the  agreement  is  entire  to  devise  both  real  and 
personal  property,  the  whole  contract  comes  within  the  operation  of  the 
statute,  and  is  valid  as  to  both  kinds  of  property.7 

An  Alternate  Verbal  Agreement  to  devise  land  or  bequeath  money  as  compensation 
is  within  the  statute. H 

(3)  Agreements  for  Parol  Reservation.  —  In  determining  whether  the  parol 
reservation  of  trees,  crops,  easements,  etc.,  is  valid  upon  the  conveyance  of 
land,  the  same  rules  apply  that  would  be  applicable  in  case  of  a  verbal  sale 
of  trees,  crops,  easements,  etc.  So  if  in  the  particular  case  a  verbal  sale 
would  be  invalid,  in  like  manner  a  parol  reservation  would  be  invalid.9 

(4)  Agreements  to  Pay  Consideration.  —  While  contracts  for  the  conveyance 


Illinois.  —  Wallace  v.  Rappleye,  103  111.  229. 

Indiana.  —  Stafford  v.  Bartholomew,  2  Ind. 
153;  Wallace  v.  Long,  105  Ind.  522;  Alerding 
v.  Allison,  31  Ind.  App.  397.  Compare  Frost 
v.  Tarr,  53  Ind.  390,  and  Lee  v.  Carter,  52  Ind. 
342- 

Maine.  —  Segars  v.  Segars,  71  Me.  530. 

Maryland.  —  Semmes  v.  Worthington,  38  Md. 
298;  Hamilton  v.  Thirston,  93  Md.  213. 

Michigan.  —  De  Moss  v.  Robinson,  46  Mich. 
62. 

Nebraska.  —  Teske  v.  Dittberner,  63  Neb. 
607,  65  Neb.  167. 

New  Jersey. —  Smith  v.  Smith,  28  N.  J.  L. 
208. 

New  York.  —  Henning  v.  Miller,  66  Hun  (N. 
Y.)  588;  Haider  v.  Harder,  2  Sandf.  Ch.  (N. 
Y.)  19;  Ludwig  v.  Bungart,  48  N.  Y.  App.  Div. 
613,  reversing  26  Misc.  (N.  Y.)  247. 

Ohio.  —  Hopple  v.  Hopple,  2  Ohio  Cir.  Dec. 
59- 

Tennessee.  —  Campbell  v.  Taul,  3  Yerg. 
(Tenn.)  548. 

Texas.  —  Newcomb  v.  Cox,  27  Tex.  Civ.  App. 
583. 

Wisconsin.  —  Ellis  v.  Cary,  74  Wis.  176; 
Kessler's  Estate,  87  Wis.  660  ;  Martin  v.  Mar- 
tin, 108  Wis.  284;  In  re  Sheldon,  (Wis.  1903) 
97  N.  W.  Rep.  524. 

Agreement  with  Father  of  Infant.  —  But  a 
verbal  contract  by  a  landowner  with  the  father 
of  an  infant,  that  he  will  give  all  his  land  to  the 
latter  if  the  father  will  surrender  the  infant  to 
him  to  be  raised  as  his  own  child,  is  not  a  sale 
of  land  within  the  statute.  Cuddy  v.  Brown, 
78  111.  41S. 

1.  Part  Performance,  —  Mauck  v.  Melton,  64 
Ind.  414 ;  Conlon  v.  Mission  of  Immaculate 
Virgin,  87  N.  Y.  App.  Div.  165.    See  also  su- 


pra, this  title,  Operation  of  Statute  —  Contracts 
Partly  Performed. 

Personal  Services  Performed.  —  A  verbal  agree- 
ment to  devise  land  is  within  the  statute  al- 
though the  personal  services  which  were  the 
consideration  have  been  fully  performed.  Sha- 
han  v.  Swan,  48  Ohio  St.  25  ;  Kling  v.  Bordner, 
65  Ohio  St.  86. 

2.  Agreement  Not  to  Deprive  by  Will.  — 
Dicken  v.  McKinley,  163  111.  318,  following 
Pond  v.  Sheean,  132  111.  312. 

3.  Contra.  —  Quinn  v.  Quinn,  5  S.  Dak.  328. 

4.  Promise  to  "  Make  Equal."  —  Adams  v. 
Adams,  26  Ala.  272. 

5.  Mutual  Verbal  Agreements  to  Devise  Real 
Estate.  —  Gould  v.  Mansfield,  103  Mass.  408; 
Hale  v.  Hale,  90  Va.  728. 

Agreement  Between  Tenants  in  Common.  — 
Gooding  v.  Brown,  35  Hun  (N.  Y.)  148. 

6.  Contra.  —  Turnipseed  v.  "Sirrine,  57  S. 
Car.  559. 

7.  Entire  Contract.  —  Grant  v.  Grant,  63 
Conn.  530;  Hamilton  v.  Thirston,  93  Md.  213; 
Shahan  v.  Swan,  48  Ohio  St.  25 ;  Swash  v. 
Sharpstein,  14  Wash.  426.  See  also  supra, 
this  title,  Operation  of  Statute  —  Contracts  in 
Part  Within  Statute. 

8.  Alternate  Verbal  Agreement.  —  Howard  v. 
Brower,  37  Ohio  St.  402. 

9.  Growing  Crops  —  Illinois.  —  Powell  v.  Rich, 
41  111.  466. 

Indiana.  —  Heavilon  v.  Heavilon,  29  Ind. 
509 ;  Harvey  v.  Million,  67  Ind.  90,  overruling 
Chapman  v.  Long,  10  Ind.  465  ;  Kluse  v.  Sparks, 
10  Ind.  App.  444. 
Missouri.  —  Mcllvaine  v.  Harris,  20  Mo.  457. 
North  Carolina.  —  Flynt  v.  Conrad.  Phil.  L. 
(61  N.  Car.)  190.  See  Bond  v.  Coke,  71  N. 
Car.  97. 
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of  land  must  be  in  writing,  it  is  firmly  established  that  contemporaneous  or 
subsequent  parol  agreements  to  pay  the  consideration,  when  land  is  conveyed 
or  agreed  to  be  conveyed  conformably  to  the  statute,  are  not  within  the  statute 
and  may  be  enforced.1 

(5)  Agreements  to  Pay  Incumbrances.  —  Upon  a  sale  of  land  a  parol  promise 
to  pay  incumbrances  existing  thereon,  or  claims  which  might  be  enforced 
against  it,  is  a  promise  to  pay  money,  and  is  not  an  agreement  relating  to 
the  sale  of  land,  or  an  interest  therein.3 

(6)  Agreements  Creating  Parol  Liens.  —  It  is  well  settled  that  a  verbal 
agreement  creating  a  lien  upon  land  by  a  mortgage  or  otherwise  is  invalid, 
and  is  within  the  operation  of  the  statute  of  frauds.3    Thus,  a  verbal  agree- 


Ohio.  —  Baker  v.  Jordan,  3  Ohio  St.  438 ; 
Youmans  v.  Caldwell,  4  Ohio  St.  71. 

Pennsylvania.  —  Backenstoss  v.  Stahler,  33 
Pa.  St.  251. 

West  Virginia.  —  Kerr  v.  Hill,  27  W.  Va. 
576. 

See  also  the  title  Crops,  vol.  8,  p.  306. 

Reservation  of  Trees.  —  Smith  v.  Price,  39  111. 
28;  Dodder  v.  Snyder,  no  Mich.  69;  Jones 
v.  Timmons,  21  Ohio  St.  596.  See  also  the 
title  Trees  and  Timber,  vol.  28,  p.  543. 

Reservation  of  Easements.  ■ — ■  Ague  v.  Seit- 
singer,  85  Iowa  305. 

Reservation  of  Wine  Plants.  — ■  Wintermute  v. 
Light,  46  Barb.  (N.  Y.)  278. 

Reservation  of  Barn  and  Sheds. —  Detroit,  etc., 
R.  Co.  v.  Forbes,  30  Mich.  165. 

Reservation  of  Right  of  Pasture.  —  Dodder  v. 
Snyder,  no  Mich.  69. 

A  Parol  Reservation  of  the  Right  to  Use  a 
Stream  flowing  across  a  strip  of  land  which  is 
granted  for  a  road,  is  not  within  the  statute, 
as  it  only  confirms  an  existing  legal  right. 
Smith  v.  Holloway,  124  Ind.  329. 

1.  Promise  to  Pay  Consideration  —  United 
States.  —  Kirk  v.  Williams,  24  Fed.  Rep.  437. 

Kentucky.  —  Gully  v.  Grubbs,  1  J.  J.  Marsh. 
(Ky.)  387 ;  Lewis  v.  Grimes,  7  J.  J.  Marsh. 
(Ky.)  336;  Mason  v.  Mason,  3  Bush  (Ky.) 
35.  See  Curnutt  v.  Roberts,  n  B.  Mon.  (Ky.) 
42. 

Maine.  —  See  Nickerson  v.  Saunders,  36  Me. 
413;  Pierce  v.  Weymouth,  45  Me.  481. 

Massachusetts.  —  Basford  v.  Pearson,  9  Allen 
(Mass.)  387 ;  Nutting  v.  Dickinson,  8  Allen 
(Mass.)  540. 

Michigan. — -Holland  v.  Hoyt,  14  Mich.  238; 
Burke  v.  Wilber,  42  Mich.  327. 

New  Hampshire.  —  Little  v.  Little,  36  N.  H. 
224. 

New  York.  —  Whitbeck  v.  Whitbeck,  9  Cow. 
(N.  Y.)  266;  Noyes  v.  Chapin,  6  Wend.  (N. 
Y.)  461 ;  Bowen  v.  Bell,  20  Johns.  (N.  Y.) 
338;  Ely  v.  McNight,  (Supm.  Ct.  Gen.  T.)  30 
How.  Pr.  (N.  Y.)  97. 

Pennsylvania.  —  Tripp  v.  Bishop,  56  Pa.  St. 
424;  Baum  v.  Tonkin,  no  Pa.  St.  569;  Freed 
v.  Richey,  115  Pa.  St.  361;  Hillegass  v.  Hille- 
gass,  (Pa.  1886)  5  Atl.  Rep.  736.  See  McAboy 
v.  Johns,  70  Pa.  St.  9. 

South  Carolina.  —  Coleman  v.  Chester,  14  S. 
Car.  286. 

Tennessee.  —  Davis  v. 
(Tenn.)    173;    Whitby  v, 
(Tenn.)    473;    Mowry  v. 
(Tenn.)    80;    White  v. 
(Tenn.)  59. 


Tisdale,    4  Yerg. 
Whitby,    4  Sneed 
Davenport,   6  Lea 
Blnkemore,    8  Lea 


Texas.  —  Johnson  v.  Clarkson,  (Tex.  Civ. 
App.  1894)  29  S.  W.  Rep.  178. 

Vermont.  —  Thayer  v.  Viles,  23  Vt.  494 ; 
Hodges  v.  Greem,  28  Vt.  358 ;  Ascutney  Bank 
v.  Ormsby,  28  Vt.  721. 

See  also  supra,  this  title,  Operation  of  Stat- 
ute —  Contracts  in  Part  Within  Statute. 

Agreement  as  to  Time  of  Payment.  —  Negley 
v.  Jeffers,  28  Ohio  St.  90. 

Subsequent  Agreement  as  to  Rate  of  Interest.  — 
i'revo  v.  Lathrop,  2  111.  305. 

Promise  bv  Third  Person. —  Follmer  v.  Dale, 
9  Pa.  St.  83. 

2.  Agreement  to  Pay  Incumbrances.  —  Post 
v .  Gilbert,  44  Conn.  9  ;  Devalinger  v.  Maxwell, 
(Del.  1903)  54  Atl.  Rep.  684;  Weld  v.- Nichols, 
17  Pick.  (Mass.)  538;  Brackett  v.  Evans,  1 
Cush.  (Mass.)  79;  Preble  v.  Baldwin,  6  Cush. 
(Mass.)  549;  Pike  v.  Brown,  7  Cush.  (Mass.) 
133;  Carr  v.  Dooley,  119  Mass.  294;  Fiske  v. 
McGregory,  34  N.  H.  414 ;  Green  v.  Randall, 
51  Vt.  67.  See  also  supra,  this  title,  Opera- 
tion of  Statute  —  Parol  Modification  of  Written 
Instrument  —  Collateral  Contract. 

3.  Parol  Liens — England.  —  Ex  p.  Hall,  10 
Ch.  D.  615. 

Canada.  —  Johnstone  v.  Cowan,  25  U.  C.  Q. 
B.  470;  Stoddart  v.  Stoddart,  39  U.  C.  Q.  B. 
203. 

Alabama.  —  Stringfellow  v.  Ivie,  73  Ala.  209. 
California.  —  Marshall  v.  Livermore  Spring 
Water  Co.,  (Cal.  1884)  5  Pac.  Rep.  101. 

District  of  Columbia.  —  Merchant  v.  Cook, 
7  App.  Cas.  (D.  C.)  391. 

Michigan.  —  Smalley  v.  Mitchell,  no  Mich. 
650. 

Pennsylvania.  —  Bower  v.  Oyster,  3  P.  &  W. 
(Pa.)  239. 

Wisconsin.  —  Richardson  v.  Johnsen,  41  Wis. 
100. 

A  verbal  agreement  that  a  conveyance  shall 
also  be  an  indemnity  against  loss  as  surety  is 
within  the  statute.  Harper  v.  Spainhour,  64 
N.  Car.  629. 

A  Verbal  Promise  to  Execute  a  Mortgage  as 
security  for  moneys  advanced  by  the  promisor 
to  the  promisee  to  enable  the  former  to  com- 
plete a  purchase  of  the  land  is  void  as  not 
being  in  writing.  Marquat  v.  Marquat,  (Supm. 
Ct.  Gen.  T.)  7  How.  Pr.  (N.  Y.)  417. 

Debentures.  —  A  contract  for  the  sale  of 
debentures,  which  are  a  floating  security  or 
charge  upon  land,  is  within  the  statute.  Driver 
v.  Broad,  (1893)  1  Q.  B.  744. 

Right  to  Preserve  and  Enforce  Mechanic's  Lien 
Not  Within  Statute.  —  Hughes  v.  Lansing,  34 
Oregon  118. 
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merit  to  extend  the  mortgage  in  order  to  secure  a  different  debt,  contracted 
subsequently  to  the  execution  of  the  mortgage,  is  invalid,1  as  is  a  similar 
agreement  to  include  a  third  person  by  changing  its  provisions,2  a  verbal 
agreement  to  make  a  substitution  of  the  land  conveyed,3  an  agreement  to 
revive  a  satisfied  mortgage  as  security  for  another  purpose  4  and  an  agreement 
by  which  subsequent  advances  shall  constitute  a  lien  on  land  already  conveyed 
as  a  security  for  former  loans.5  But  a  verbal  agreement  by  a  first  mortgagee 
to  hold  subject  to  another,  so  that  the  mortgagor  might  be  enabled  to  erect 
buildings  on  the  land,  is  not  within  the  statute.6  An  agreement  to  sell  a 
mortgage,7  or  to  apportion  it  upon  several  parcels  of  real  estate  upon  which 
it  is  a  lien,  may  be  by  parol.** 

(7)  Agreements  as  to  Quantity  of  Land  Sold.  —  The  rule  is  well  settled  that 
an  independent  verbal  agreement  between  the  vendor  and  purchaser,  that  if 
the  quantity  varies  from  the  estimated  amount  the  vendor  shall  make  com- 
pensation for  any  deficiency,  and  the  purchaser  for  any  excess,  is  valid  and  is 
not  within  the  statute  of  frauds.9 

The  Reason  for  this  Exception  to  the  general  rule  that  contemporaneous  parol 
agreements  are  merged  in  the  written  contract,  and  to  the  rule  that  parol  evi- 
dence is  inadmissible  to  change  the  terms  of  such  a  contract,  is  that  parol 
evidence  is  admissible  to  show  the  real  consideration  for  the  transaction.10 

Parol  Guaranty.  —  There  is  conflict  of  authority  as  to  whether  an  action  may 
be  brought  for  the  breach  of  a  parol  guaranty  of  the  quantity  of  land  sold. 
In  Vermont  such  a  contract  has  been  held  to  be  a  part  of  the  contract  for  the 
sale  of  land,  and  within  the  intent  and  effect  of  the  statute,11  while  in 
Pennsylvania  it  has  been  held  that  the  action  would  lie.18 

(8)  Agreements  to  Reconvey.  —  Where  upon  the  sale  of  land  a  contem- 
poraneous parol  agreement  is  made  to  reconvey,  such  contract  is  not  a 
defeasance,  but  an  agreement  for  a  resale,  and  is  within  the  statute.13 


1.  Verbal  Extension. —  Williams  v.  Hill,  19 
How.  (U.  S.)  246;  Bell  v.  Coffin,  2  Kan.  App. 
337- 

But  an  agreement  to  extend  the  time  for 
the  payment  of  a  debt  secured  by  a  mortgage 
or  deed  of  trust  is  not  within  the  statute.  In 
re  Betts,  4  Dill.  (U.  S.)  93,  3  Fed.  Cas.  No. 
1.371.     See  Barry  v.  Wixon,  22  R.  I.  16. 

).  Verbal  Change  of  Provisions.  —  Irwin  v. 
;ubbard,  49  Ind.  350. 

8.  Verbal   Substitution  of  Land.  —  Castro  v. 
lilies,  13  Tex.  229. 
4  Parol  Revival  of  Mortgage.  —  Bailey  v. 

Rockafellow,  57  Ark.  216. 

5.  Subsequent  Advances.  —  Pierce  v.  Parrish, 
in  Ga.  725;  Curie  v.  Eddy,  24  Mo.  117; 
O'Neill  v.  Capelle,  62  Mo.  202 ;  Bender  v. 
Zimmerman,  122  Mo.  194. 

6.  Order  of  Priority  Changed  So  that  Mortgagor 
Might  Build. —  Loewen  v.  Forsee,  (Mo.  1896) 
35  S.  W.  Rep.  1 138.  See  Townsend  v.  White, 
302  Iowa  477. 

7.  Agreement  to  Sell  Mortgage.  —  Whittemore 
v.  Gibbs,  24  N.  H.  484;  Carscaden  v.  Shore,  17 
U.  C.  C.  P.  493- 

8.  Agreement  to  Apportion  Mortgage.  —  Mu- 
tual Mill  Ins.  Co.  v.  Gordon,  121  Til.  366. 

9.  Quantity  of  Land  Sold  —  Connecticut.  — 
Mott  v.  Hurd,  1  Root  (Conn.)  73  ;  Gillet  v. 
Burr,  cited  in  Mott  7'.  Hurd,  1  Root  (Conn.)  74; 
Haviland  v.  Sammis,  62  Corrh.  44.  Contra, 
Northrop  v.  Speary,  1  Day  (Conn.)  23  ;  Brad- 
ley v.  Blodget.  Kirby  (Conn.)  22. 

Indiana.  —  Green  v.  Vardiman,  2  Blackf. 
(Tnd.)  324. 

Missouri.  —  McConnell  v.  Brayner,  63  Mo.  461. 


North  Carolina.  —  Sherrill  v.  Hagan,  92  N. 
Car.  345;  McGee  v.  Craven,  106  N."  Car.  351; 
Currie  v.  Hawkins,  118  N.  Car.  593. 

South  Carolina.  —  Garret  v.  Malone,  8  Rich. 
L.  (S.  Car.)  3  5. 

Tennessee.  —  Davis  v.  Tisdale,  4  Yerg. 
(Tenn.)  173;  Seward  v.  Mitchell,  1  Coldw. 
(Tenn.)  87. 

Canada.  —  Kitchen  v.  Boon,  24  Grant  Ch.  (U. 
C.)  195- 

Agreement  as  to  Price  —  Misrepreser.ta!  ion  — 
Recovery  of  Excess.  —  A  lot  owner  agreed  to  sell 
another  a  part  of  the  lot  which  he  had  purchased, 
at  ten  cents  per  square  foot  less  than  what  he 
had  paid  for  it.  The  conveyance  was  made,  and 
the  price  was  represented  as  more  than  it  had 
actually  cost  the  owner.  In  assumpsit  for  the 
excess  it  was  held  that  the  action  was  not 
within  the  statute,  and  was  brought  to  charge 
the  defendant  on  the  implied  contract  to  refund 
money,  which  in  consequence  of  his  misrepre- 
sentation the  plaintiff  paid  in  excess  of  the  con- 
tract price,  and  that  the  contract  was  evidence 
to  show  a  liability  outside  of  it  and  not  under 
it.    Arnold  v.  Garst,  16  R.  I.  4. 

10.  Reason  for  Rule. — Ludeke  v.  Sutherland, 
87  111.  481  ;  McConnell  v.  Brayner,  63  Mo.  461. 

11.  Dyer  v.  Graves,  37  Vt.  369. 

12.  Schriver  v.  Eckenrode,  94  Pa.  St.  456. 
In  Pennsylvania,  however,  the  fourth  clause 

of  the  fourth  section  of  the  English  statute  has 
never  been  adopted.  See  supra,  this  section. 
Contracts  for  Sale  —  Tn  General. 

13.  Promises  to  Recci  vey  —  Alabama.  —  Goreo 
v.  Clements,  94  Ala.  337. 

Arkansas.  —  Holt  v.  Moore,  37  Ark.  145. 
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(9)  Agreements  for  Redemption.  —  Agreements  to  redeem,  or  to  allow  land 
to  be  redeemed,  are  not  within  the  statute,1  nor  are  agreements  extending 
the  time  for  redemption.2  But  in  order  for  such  agreement  to  be  valid  the 
right  of  redemption,  which  implies  a  subsisting  right  as  against  a  defeasible 
claim,  must  exist,  and  must  not  have  expired.3  An  agreement  to  abandon 
the  right  to  redeem  is  not  a  contract  for  the  sale  of  land,4  nor  is  an  agreement 
between  the  owner  of  land  and  the  purchaser  at  a  tax  sale  that  the  former 
need  not  redeem  to  protect  his  rights.* 

(10)  Agreements  to  Revive  Dead  Contracts.  —  Where  a  written  contract  for 
the  sale  of  land  has  ceased  and  terminated  by  its  own  terms  upon  the  hap- 
pening of  a  contingency,  or  by  the  action  of  the  parties  under  it,  it  cannot  be 
revived  by  parol  and  have  its  original  force  and  effect.6 

(11)  Agreements  by  Vendee  to  Pay  Vendor  Part  of  Proceeds  of  Resale.  — 
A  parol  agreement  by  a  vendee  that  he  will  pay  the  vendor  part  of  the  pro- 
ceeds of  a  resale  of  the  land  is  regarded  as  an  inducement  to  the  contract,  and 
is  valid,  as  it  does  not  pass  or  purport  to  pass  any  interest  in  the  land.7 

(12)  Agreements  for  Partnerships  and  Joint  Purchases  of  Land — (a)  Partner- 
ship Contracts — aa.  Partnerships  for  Speculation. —  It  is  well  settled  that  partner- 
ships for  the  purchase  and  sale  of  land  for  speculation,  the  profits  to  be  divided 
among  the  partners,  are  valid  when  verbally  made,  and  the  existence  of  the 


California.  —  Gallagher  v.  Mars,  50  Cal.  23. 

Indiana.  —  Thompson  v.  Elliott,  28  Ind.  55; 
Landers  v.  Beck,  92  Ind.  49.  See  Chambers  v. 
Butcher,  82  Ind.  508. 

Kentucky.  —  Crutcher  v.  Muir,  90  Ky.  142. 

Maine.  —  Greer  v.  Greer,  18  Me.  16. 

Massachusetts.  —  Boyd  v.  Stone,  11  Mass. 
342;  Peirce  v.  Colcord,  113  Mass.  372;  Ahrend 
v.  Odiorne,  118  Mass.  261  ;  Morse  v.  Wellesley, 
156  Mass.  95  ;  Hurley  v.  Donovan,  182  Mass. 
65. 

Michigan.  —  McEwan  v.  Ortman,  34  Mich. 
325;  Pope  v.  Pope,  114  Mich.  649. 

New  Hampshire.  —  Graves  v.  Graves,  45  N. 
H.  323. 

North  Carolina.  —  Campbell  v.  Campbell,  2 
Jones  Eq.  (55  N.  Car.)  364. 

Texas.  —  Sanborn  v.  Murphy,  5  Tex.  Civ. 
App.  509;  Lancaster  v.  Richardson,  13  Tex. 
Civ.  App.  682 ;  Foster  v.  Ross,  (Tex.  Civ.  App. 
1903)  77  S.  W.  Rep.  990. 

Vermont.  —  Ballard  v.  Bond,  32  Vt.  355. 

Purchase  by  Agent  —  Agreement  to  Convey  to 
Principal  Within  Statute.  —  Nagengast  v.  Alz, 
93  Md.  522. 

Agreement  by  Purchaser  at  Foreclosure  Sale  to 
Reconvey  to  Mortgagor.  —  Rose  v.  Fall  River 
Five  Cents  Sav.  Bank,  165  Mass.  273. 

Pledge  of  Equity  of  Redemption.  —  If  the  de- 
fendant in  an  execution,  having  the  privilege  to 
redeem  land  sold,  procures  another  to  pay  the 
redemption  money  under  a  promise  to  refund, 
the  promise  to  hold  and  reconvey  upon  the  pay- 
ment of  the  money  advanced  is  not  within  the 
statute,  and  is  out  a  pledge  of  the  equity  of  the 
defendant.  Griffin  v.  Coffey,  9  B.  Mon.  (Ky.) 
452. 

1.  Agreements  for  Redemption.  —  Littell  v. 
Jones,  56  Ark.  139;  Bedford  v.  Graves,  (Ky. 
1886)  1  S.  W.  Rep.  534;  Howard  v.  Whitt, 
(Ky.  1887)  2  S.  W.  Rep.  776;  Rose  v.  Bates,  12 
Mo.  30  ;  Gillespie  v.  Stone,  70  Mo.  505  ;  Neely 
v.  Torian,  1  Dev.  &  B.  Eq.  (21  N.  Car.)  410. 

2.  Extension  of  Time  for  Redemption. —  Rector 
v.  Shirk,  92  Ind.  31  ;  Cox  v.  Ratcliffe,  105  Ind. 
374;  Martin  v.  Martin,  j6  B.  Mon.  (Ky.)  8; 
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Curd  v.  Williams,  (Ky.  1892)  18  S.  W.  Rep. 
634- 

"  The  right  to  redeem  being  a  right  created 
by  law,  the  time  for  its  exercise  may  be  pro- 
longed by  the  verbal  agreement  of  the  'parties. 
To  permit  a  purchaser,  who  had  made  a  verbal 
contract  of  this  kind  and  thereby  caused  the 
defendant  in  the  execution  to  postpone  the  exer- 
cise of  his  right  of  redemption  to  a  future 
period,  to  defeat  the  effect  of  the  contract  by 
relying  upon  the  statute  of  frauds,  w,ould  be  to 
allow  the  statute,  which  was  intended  to  pre- 
vent fraud,  to  be  used  as  an  instrument  for  its 
promotion."  Griffin  v.  Coffey,  9  B.  Mon.  (Ky.) 
452. 

3.  Right  Must  Not  Have  Expired. —  Littell  v. 
Jones,  56  Ark.  139;  Rucker  v.  Steelman,  73 
Ind.  396.  See  Laing  v.  McKee,  13  Mich. 
124. 

4.  Agreement  to  Abandon  Right  to  Redeem.  — 
Kaler  v.  Grady,  (Ky.  1896)  37  S.  W.  Rep.  955. 

5.  Agreement  that  Redemption  Unnecessary  to 
Protect  Rights.  —  Judd  v.  Mosely,  30  Iowa  423. 

6.  Revival  of  Dead  Writing.  —  Smith  v.  Tay- 
lor, 82  Cal.  S33  !  Good  v.  Taylor,  (Cal.  1890)  23 
Pac.  Rep.  220 ;  Carscaddon  v.  Taylor,  (Cal. 
1890)  23  Pac.  Rep.  220;  Davis  v.  Parish,  Litt. 
Sel.  Cas.  (Ky.)  153;  Maxfield  v.  West,  6  Utah 
327. 

Judgment  upon  Bond  for  Conveyance.  —  A  bond 
for  conveyance,  upon  which  judgment  has  been 
recovered,  cannot  be  revived  by  parol.  Scott  v. 
Sanders,  6  J.  J.  Marsh.  (Ky.)  506. 

7.  Vendee's  Promise  to  Give  Vendor  Part  of  Pro- 
ceeds of  Resale  —  California.  —  Price  v.  Sturgis, 
44  Cal.  591  ;  Byers  v.  Locke,  93  Cal.  493. 

Indiana.  —  Gwaltney    v.    Wheeler,    26  Ind. 
415;  Reyman  v.  Mosher,  71  Ind.  596. 
Iowa.  —  Miller  v.  Kendig,  55  Iowa  174. 
New  Hampshire.  —  Hall  v.  Hall,  8  N.  H.  129  ; 
Graves  v.  Graves,  45  N.  H.  323  ;  Mahagan  v. 
Mead,  63  N.  H.  571. 

North  Carolina.  —  Massey  v.  Holland,  3  Ired. 
L.  (25  N.  Car.)  107;  Michael  v.  Foil,  100  N. 
Car.  178. 

Vermont.  —  McGinnis  v.  Cook,  57  Vt.  36. 
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partnership  and  the  extent  of  the  interest  of  the  partnership  may  be  shown 
by  parol.1    In  Wisconsin  this  rule  has  not  been  adopted.3 

66.  Land  Owned  by  Persons  Forming  Partnership.  —  There  is  a  wide  distinction, 
however,  between  an  agreement  to  share  the  benefits  to  be  derived  from  lands 
to  be  thereafter  acquired  and  an  agreement  to  become  interested  in  the 
profits  from  lands  already  purchased  and  owned  by  another;  thus,  where  two 
separate  owners  of  land,  purchased  with  their  separate  funds,  enter  into  a 
parol  partnership  with  reference  to  a  sale  thereof  and  agree  to  share  the 
profits,  it  is  within  the  statute.3 

cc.  Mining  Partnerships.  —  It  is  generally  held  that  agreements  to  prospect 
for,  locate,  and  develop  mines  upon  the  public  domain,  for  the  joint  use  and 
benefit  of  the  parties,  are  not  within  the  statute.4  An  agreement  to  become 
partners  in  a  colliery  to  be  demised  upon  royalties  which  are  to  be  divided 
among  the  partners  is  within  the  statute,5  but  an  agreement  between  two 
persons  that  one  shall  procure  the  conveyance  to  the  other  of  land  of  a  third 
person,  and  that  a  quarry  thereon  shall  be  jointly  worked  for  an  equal  share 
in  the  profits,  is  not  within  the  statute.6 

dd%  Contracts  by  Existing  Partners.  —  On  the  principle  that  real  estate  owned 
by  a  partnership  is  personal  property  for  the  purposes  of  the  partnership, 
agreements  between  the  partners  with  reference  thereto  are  usually  held  not 
to  be  within  the  statute.7  Thus,  land  of  a  firm  may  be  made  partnership 
stock  by  parol  agreement.8    In  Pennsylvania,  however,  where  the  fourth 

1.  Partnership  for  Speculation  —  England.  — 
Gray  v.  Smith,  43  Ch.  D.  208 ;  Dale  v.  Hamil- 
ton, s  Hare  369. 

Canada.  —  Archibald  v.  McNerhanie,  29  Can. 
Sup.  Ct.  564. 

United  States.  —  McElroy  v.  Swope,  47  Fed. 
Rep.  380. 

Colorado.  —  Von   Trotha  v.   Bamberger,  15 
Colo.  1. 

District  of  Columbia.  —  Kilbourn  v.  Latta,  5 
Mackey  (D.  C.)  304. 

Illinois.  —  Morrill  v.  Colehour,  82  111.  618; 
Speyer  v.  Desjardins,  144  111.  641  ;  Goldstein  v. 
Nathan,  158  111.  641  ;  Van  Housen  v.  Copeland, 
180  111.  74;  Eaton  v.  Graham,  104  111.  App.  296. 
See  Roby  v.  Colehour,  135  111.  300. 

Maryland.  —  Bruns  v.  Spalding,  90  Md.  349. 

Minnesota.  —  Fountain  v.  Menard,  53  Minn. 
443- 

New  York.  —  Fraser  v.  Child,  4  E.  D.  Smith 
(N.  Y.)  153;  Wormser  v.  Meyer,  (C.  PI.  Spec. 
T.)  54  How.  Pr.  (N.  Y.)  189;  Bissell  v.  Har- 
rington, 18  Hun  (N.  Y.)  81  ;  Slevin  v.  Wallace, 
64  Hun  (N.  Y.)  288,  affirmed  144  N.  Y.  635  ; 
Ostrander  v.  Snyder,  73  Hun  (N.  Y.)  378, 
affirmed  148  N.  Y.  757 ;  Chester  v.  Dickinson, 
(Ct.  App.)  45  How.  Pr.  (N.  Y.)  326;  Babcock 
v.  Read,  99  N.  Y.  609. 

Pennsylvania.  —  See  Everhart's  Appeal,  106 
Pa.  St.  349. 

South  Dakota.  —  Davenport  v.  Buchanan,  6 
S.  Dak.  376. 

Vermont.  —  Bruce  v.  Hastings,  41  Vt.  380. 

See  also  the  title  Partnership,  vol.  22,  p.  65 
et  seq. 

Partnership  for  Sale  of  Options. — Benjamin 
v.  Zell,  100  Pa.  St.  33 ;  Howell  v.  Kelly,  149 
Pa.  St.  473- 

Contract  to  Divide  Profits  from  Sales  Wot  Within 
Statute.  —  McClintock  v.  Thweatt,  (Ark.  1903) 
73  S.  W.  Rep,  1093 ;  Everhart's  Appeal,  106 
Pa,  St.  349< 
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Brokers  may  validly  agree  by  parol  to  buy 
and  sell  real  estate  and  divide  the  commissions. 
Gorham  v.  Heiman,  90  Cal.  346. 

2.  Wisconsin  Rule.  —  Bird  v.  Morrison,  12 
Wis.  138;  McMillen  v.  Pratt,  89  Wis.  612. 

A  parol  agreement  to  purchase  standing  tim- 
ber to  be  manufactured  into  lumber  is  invalid. 
Seymour  v.  Cushway,  100  Wis.  580. 

3.  Land  Already  Owned  by  Persons  Forming 
Partnership.  —  Goldstein  v.  Nathan,  158  111. 
641. 

4.  Mining  Partnerships — California.  —  Gore 
v.  McBrayer,  18  Cal.  582 ;  Moritz  v.  Lavelle,  77 
Cal.  10. 

Colorado.  —  Murley  v.  Ennis,  2  Colo.  300 ; 
Meylette  v.  Brennan,  20  Colo.  242. 

Iowa.  —  Doyle  v.  Burns,  123  Iowa  488. 

Montana.  —  Hirbour  v.  Reeding,  3  Mont. 
IS. 

New  Mexico.  —  Eberle  v.  Carmichael,  8  N. 
Mex.  696. 

Washington.  —  Raymond  v.  Johnson,  17 
Wash.  232. 

See  Welland  v.  Huber,  8  Nev.  203. 

5.  Partnership  in  Colliery  Demised  upon  Royal- 
ties. —  Caddick  v.  Skidmore,  3  Jur.  N.  S. 
1185. 

6.  Conveyance  Procured  to  One — Jointly  Worked. 

—  Treat  v.  Hiles,  68  Wis.  344. 

7.  Contracts  by  Existing  Partners.  —  Essex  v. 
Essex,  20  Beav.  442  ;  Van  Housen  v.  Copeland, 
180  111.  74,  affirmed  79  111.  App.  139;  Hollister 
v.  Simonson,  36  N.  Y.  App.  Div.  63. 

Any  one  interested  in  the  assets  of  a  partner- 
ship may  prove  by  parol  that  land  held  by  one 
of  the  partners  is  the  property  of  the  firm. 
Cases  of  this  description  are  not  within  the  stat- 
ute. McKinnon  v.  McKinnon,  (C.  C.  A.)  56 
Fed.  Rep.  409,  reversing  46  Fed.  Rep.  713;  Col- 
lins v.  Decker,  70  Me.  23. 

8  Land  Made  Personal  Property  by  Parol.  — 1 
Murrel]  7'.  Mandelbaum,  85  Tex.  22. 
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clause  of  the  fourth  section  has  never  been  adopted,  it  is  held  that  partners 
intending  to  make  real  estate  a  part  of  the  common  stock  must  do  so  in  writ- 
ing.1 But  there  are  conflicting  decisions  upon  this  proposition,  and  it  has 
been  held  that  an  agreement  by  one  partner  to  transfer  his  interest  in  partner- 
ship land  to  another  partner  must  be  in  writing,3  as  must  an  agreement  to 
buy  land  for  the  partnership,3  especially  where  the  business  of  the  partnership 
had  no  connection  with  dealings  in  real  estate. 4 

(b)  Joint  Purchases  —  aa.  In  General.  —  On  the  other  hand  it  is  equally  well 
settled  that  agreements  for  joint  purchases  of  land,  not  for  the  purpose  of 
speculation,  whether  the  title  is  taken  in  the  name  of  one  for  the  benefit  of 
all  or  in  the  individual  names  of  the  parties,  are  within  the  statute,  and  are 
required  to  be  in  writing.5  But  an  agreement  between  the  joint  owners  of 
real  estate  that  one  shall  bid  at  a  public  sale  of  it  for  the  benefit  of  both  is 
valid,  although  by  parol.6 

66.  Joint  Acquisition  of  Title  to  Public  Land.  —  A  contract  for  the  purpose  of 
jointly  acquiring  title  to  vacant  public  lands,  and  of  sharing  them  when 
acquired,  is  not  within  the  statute;  7  nor  is  a  verbal  agreement  by  the  owner 
of  land  warrants  to  give  another  a  portion  of  the  land  (or  locating  the  warrant, 
and  entering  upon  the  land.8 

cc.  Division  of  Profits  with  Third  Person.  —  Where  the  agreement  does  not 
affect  the  title  to  the  land,  but  is  merely  to  give  to  a  third  person  an  interest 
in  the  profits  that  may  be  made  upon  the  sale,  it  is  not  within  the  statute.9 

8.  Assignment  or  Surrender  of  Estates  or  Interests  in  Land  —  a.  In  General. 
—  The  third  section  of  the  original  statute  of  frauds  provides  that  no  leases, 


1.  Pennsylvania  Rule.  —  Hale  v.  Henrie,  z 
Watts  (Pa.)  143  ;  Harding  v.  Devitt,  10  Phila. 
(Pa.)  95,  30  Leg.  Int.  (Pa.)  416. 

2.  Verbal  Transfer  Betwean  Partners,  —  Gray  v. 
Smith,  43  Ch.  D.  208 ;  Brewer  v.  Cropp,  10 
Wash.  136. 

3.  Agreement  to  Buy  for  Partnership  Purposes. 

—  Brown  v.  Grady,  6  British  Columbia  190. 

4.  Partnership  Exclusively  Legal.  —  Clarke  v. 
McAuliffe,  81  Wis.  104.  See  generally  the 
title  Partnership,  vol.  22,  p.  2. 

5.  Joint  Purchases  —  England.  —  Lamas  v. 
Bayly,  2  Vern.  627. 

United  States.  —  McElroy  v.  Swope,  47  Fed. 
Rep.  380;  McKinley  v.  Lloyd,  128  Fed.  Rep. 
5iQ. 

Alabama.  —  Allen  v.  Caylor,  120  Ala.  512. 

Georgia.  —  Roughton  v.  Rawlings,  88  Ga. 
819. 

Hawaii.  —  Harrison  v.  Bruns,  10  Hawaii 
395- 

Illinois.  —  Speyer  v.  Desjardins,  144  111.  641  ; 
Morton  v.  Nelson,  145  111.  586. 

Iowa.  —  Thorn  v.  Thorn,  11  Iowa  146. 

Massachusetts.  —  Parsons  v.  Phelan,  134 
Mass.  109. 

Michigan.  —  Brosnan  v.  McKee,  63  Mich. 
454-  _ 

Mississippi.  —  Clawater  v.  Tetherow,  27  Mo. 
241. 

South  Carolina.  —  Harrison  v.  Bailey,  14  S. 
Car.  334. 

Virginia.  —  Walker  v.  Herring,  21  Gratt. 
(Va.)  678. 

Wisconsin.  —  Clarke  v.  McAuliffe,  81  Wis. 
104. 

In  Settembre  v.  Putnam,  30  Cal.  490,  it  was 
held  that  where  mining  partners,  under  a  verbal 
agreement,  claim  and  develop  a  lode  upon  the 
land  of  another  and  authorize  one  of  their  num- 


ber to  buy  the  claim  for  the  benefit  of  all,  and 
he  procures  a  deed  in  his  own  name,  he  holds 
the  legal  title  to  the  interest  of  his  partners  in 
trust. 

In  Mississippi,  however,  it  has  been  held  that 
the  statute  only  operated  where  a  contract  had 
been  made  for  the  sale  of  land,  and  that  a  con- 
tract which  was  in  effect  for  the  parties  to  be- 
come jointly  interested  in  a  purchase  about  to 
be  made,  one  of  the  parties  to  acquire  title  to 
all  and  convey  one-half  to  the  other  upon  pay- 
ment of  the  money,  was  not  of  that  character. 
Evans  v.  Green,  23  Miss.  294,  citing  Runnels 
v  Jackson,  1  How.  (Miss.)  358. 

6.  Agreement  by  One  Joint  Owner  to  Bid  for  Both. 
- — Cornell  v.  Utica,  etc.,  R.  Co.,  61  How.  Pr. 
(N.  Y.)  185,  affirmed  25  Hun  (N.  Y.)  563. 

7.  Joint  Acquisition  of  Title  to  Public  Lands.  — 
Watkins  v.  Gilkerson,  10  Tex.  340;  Evans  v. 
Hardeman,  15  Tex.  480;  Miller  v.  Roberts.  18 
Tex.  16;  Smock  v.  Tandy,  28  Tex.  132;  Gib- 
bons v.  Bell,  45  Tex.  423  ;  Smith  v.  Crosby.  47 
Tex.  121  ;  Reed  v.  Howard,  71  Tex.  204.  See 
Bryant  v.  Hndricks,  5  Iowa  256 ;  James  v. 
Drake,  39  Tex.  143. 

8.  Agreement  to  Give  Land  for  Locating  War- 
rant and  Entering  upon  Land,  —  Smith  v. 
Brooks,  3  Hayw.  (Tenn.)  248 ;  Davis  v.  Walker, 
4  Hayw.  (Tenn.)  295;  Evans  v.  Hardeman,  15 
Tex.  480. 

9.  Division  of  Profits  with  Third  Person  — 
Petrie  v.  Torrent,  88  Mich.  43. 

As  Compensation  to  Agent.  —  Vose  v.  Strong, 
144  111.  108;  Wright  v.  Smith,  (C.  C.  A.)  105 
Fed.  Rep.  841. 

Surrender  of  Option.  —  A  verbal  agreement  by 
which  one  delivers  an  option  to  another,  who  is 
to  purchase  the  land,  and  upon  a  resale  divide 
the  profits,  is  not  within  the  statute.  Davis  v, 
Gerber,  69  Mich.  246. 
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estates,  or  interests,  either  of  freehold  or  tetms  of  years,  or  any  uncertain 
interest,  not  being  copyhold  or  customaiy  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  be  assigned, 
granted,  or  surrendered,  unless  it  bi  by  deed  or  note  in  writing  signed  by  the 
party  so  assigning,  granting,  or  surrendering  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  or  by  act  and  operation  of  law.1  Similar 
provisions  of  law  are  in  force  in  many  of  the  United  States.2 

Eights  Resting  upon  Possession  Only,  and  not  amounting  to  an  interest  in  the  land, 
are  not  within  the  statute  of  frauds,  and  no  conveyance,  other  than  a  transfer 
of  possession,  is  necessary  to  pass  them.3 

When  the  Title  and  Possession  of  Real  Estate  Are  Not  United  in  the  Same  Person,  as  in 
the  case  of  adverse  possession,  such  possession  may  be  transferred  without 
a  writing.4 

An  Equitable  Title  to  land  may  be  surrendered  by  parol,  although  it  cannot 
be  created  in  that  manner.5 

A  Mere  Right  of  Action  against  the  owner  of  land  for  the  recovery,  in  ceitain 
prescribed  modes,  of  a  reasonable  compensation  in  money,  for  improvements 
made,  may  be  transferred  or  assigned  as  well  verbally  as  in  writing.0 

A  Relinquishment  of  a  Mere  Occupation  need  not  be  in  writing.7 

Judgment  Liens,  created  by  the  law  itself  as  an  incident  to  a  judgment,  pass 
with  a  grant  of  the  principal  by  mere  operation  of  law.H 

An  Equitable  Conversion  of  Realty  into  Personalty  by  the  terms  of  a  will  gives  the 
heirs  a  personal,  not  a  real  interest,  which  may  be  assigned  by  parol.9 

A  Parol  Agreement  Giving  Precedence  to  a  Second  Mortgage  is  not  within  the  statute 
of  frauds.10 


1.  See  the  statute  29  Car.  II.,  c.  3. 
Scope  of  Subsection  8  —  Whatever  may  be  the 

significance  of  the  terms  "  assigned,"  "  granted," 
and  "  surrendered,"  as  used  in  the  statute,  and 
the  consequent  comprehensiveness  of  this  provi- 
sion, subsection  8  will  be  confined  arbitrarily 
to  a  discussion  of  the  assignment  and  surrender 
of  existing  estates.  Matters  connected  with  the 
present  creation  of  estates  and  with  contracts 
for  the  creation  of  estates  in  futuro  have  been 
dealt  with  in  the  preceding  seven  subsections. 

2.  Assignment  or  Surrender  of  Estates  or  Inter- 
ests in  Lands  —  California.  —  Ritter  v.  Steven- 
son, 7  Cal.  388  ;  Millard  v.  Hathaway,  27  Cal. 
119;  Melton  v.  Lambard,  51  Cal.  258. 

Illinois.  —  Lester  v.  White,  44  111.  464;  Gary 
v.  Newton.  201  111.  170. 

Indiana.  —  Randies  v.  Randies,  63  Ind.  93 ; 
Craig  v.  Craig,  90  Ind.  215. 

Kentucky.  —  Craig  v.  Foster,  3  J.  J.  Marsh. 
(Ky.)  285;  Howton  v.  Gilpin,  (Ky.  1902)  69  S. 
W.  Rep.  766. 

Massachusetts.  —  Bliss  v.  Thompson,  4  Mass. 
488;  Barnes  v.  Boston,  etc.,  R.  Co.,  130  Mass. 
388. 

Missouri.  —  Boyd  v.  Paul,  125  Mo.  9;  Teifen- 
brun  v.  Teifenbrun,  65  Mo.  App.  253. 

Montana.  —  Hopkins  v.  Noyes,  4  Mont.  550. 

Nebraska.  —  Riddell  v.  Riddell,  (Neb.  1903) 
97  N.  W.  Rep.  609. 

New  Hampshire.  —  Whitney  v.  Swett,  22  N. 
H.  10,  53  Am.  Dec.  228. 

New  Jersey.  —  Hetfield  v.  Central  R.  Co.,  29 
N.  J.  L.  571. 

Pennsylvania.  —  Harris's  Appeal,  3  Walk. 
(Pa.)  24. 

Wisconsin.  —  Smith  v.  Clarke,  7  Wis.  551; 
Gough  v.  Dorsey,  27  Wis.  119;  Maxon  v.  Gates, 
1 12  Wis.  196. 


The  Expectancy  of  an  Inheritance  cannot  be 
said  to  be  such  an  interest  in  land  that  it  can- 
not be  surrendered  by  parol.  Galbraith  v.  Mc- 
Lain,  84  111.  379;  Kershaw  v.  Kershaw,  102  111. 
307- 

A  Mechanic's  Lien  not  being  enforceable 
without  due  compliance  with  the  statute,  the 
party  entitled  to  the  lien  may  orally  relinquish 
his  rights  before  such  compliance.  White  Lake 
Lumber  Co.  v.  Stone,  19  Neb.  402. 

3.  Rights  Resting  upon  Possession  Only.  — 
Table  Mountain  Tunnel  Co.  v.  Stranahan,  20 
Cal.  198.  See  also  supra,  this  section,  Contracts 
for  Sale  —  Kind  of  Interest  —  Possessory  In- 
terests. 

4.  Transfer  of  Adverse  Possession.  —  Weber  v. 
Anderson,  73  111.  439. 

5.  Surrender  of  Equitable  Title.  —  Baxter  v. 
Pritchard,  122  Iowa  590;  Shoof stall  v.  Adams, 
2  Grant  Cas.  (Pa.)  209. 

6.  Right  of  Action  to  Recover  Compensation.  — 
Lombard  v.  Ruggles,  9  Me.  62. 

7.  Relinquishment  of  Mere  Occupation.  — 
Blaisdell  v.  Martin,  9  N.  H.  253. 

Mere  Abandonment  Sufficient.  —  When  a 
school  district  has  the  right,  by  permission  of 
the  owner  of  certain  land,  to  occupy  such  land 
so  long  as  it  is  used  for  school  purposes,  a 
mere  abandonment  of  the  land  is  a  sufficient 
surrender.  School  Dist.  v.  Milligan,  88  Pa. 
St.  96. 

8.  Judgment  Liens.  —  Winberry  v.  Koonce, 
83  N.  Car.  351. 

9.  Equitable  Conversion  of  Realty  into  Person- 
alty.—  Mellon  v.  Reed,  123  Pa.  St.  1. 

10.  Parol  Agreement  Giving  Precedence  to  Second 
Mortgage.  —  Loewen  v.  Forsee,  (Mo.  1896^  35 
S.  W.  Rep.  1138;  Loewen  v.  Forsee,  137  Mo, 
29. 
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b.  Particulaf  Estates  or  Interests  —  (i)  Leasehold  Lnterests.  —  As 
a  general  rule,  an  assignment  in  fact  or  a  surrender  of  a  lease  for  years  must 
be  in  writing;1  but  this  rule  is  not  without  variations,  and  it  has  been  held 
that  where  a  tenancy  from  year  to  year  exists  only  in  parol,  it  may  be  trans- 
ferred in  the  same  manner.2 

A  Parol  Surrender  of  a  lease  is  sufficient  if  it  is  followed  by  acceptance  and 
possession  by  the  landlord.3 

in  Pennsylvania  a  lease  for  less  than  three  years,  whether  written  or  not,  may 
be  surrendered  or  transferred  by  an  oral  expression  of  assent.4 

When  the  Statute  Excepts  Leases  for  One  Year  or  less  from  the  requirement  of  a 
written  assignment  or  surrender,  it  has  been  considered  to  have  reference  to 
the  estate  or  interest  of  the  tenant,  and  not  to  the  form  of  the  lease  by  which 
that  interest  or  estate  is  created  or  secured.  Under  such  a  construction  the 
remaining  interest,  for  the  term  of  one  year  or  less,  of  a  lease  for  years,  can 
be  surrendered  by  a  parol  agreement.5 

(2)  Dozver  Interests  —  (a)  Assignment.  —  It  is  not  indispensable  to  an  assign- 
ment of  dower  that  it  should  be  made  by  deed  or  instrument  in  writing.6 

(b)  Release  or  Discharge.  —  But  dower  can  only  be  released  or  discharged, 
under  the  statute  of  frauds,  by  some  instrument  in  wi-ting.7 

(3)  Easements.  —  An  easement  is  an  interest  in  land,  to  be  acquired  and 
released  only  by  deed,  as  between  the  parties  respectively.8 


1.  Leasehold  Interests  —  England.  —  Cocking 
v.  Ward,  1  C.  B.  858,  50  E.  C.  L.  858 ;  Kelly  v. 
Webster,  12  C.  B.  283,  74  E.  C.  L.  283. 

United  States.  —  Sampson  v.  Camperdown 
Cotton  Mills,  64  Fed.  Rep.  939. 

Delaware.  —  Logan  v.  Barr,  4  Harr.  (Del.) 
546. 

Illinois.  —  Chicago  Attachment  Co.  v.  Davis 
Sewing  Mach.  Co.,  142  111.  171,  on  rehearing 
(111.  1891)  28  N.  E.  Rep.  959. 

Kentucky.  —  M'Dowel  v.  Delap,  2  A.  K. 
Marsh.  (Ky.)  33  ;  Smith  v.  Perkins,  (Ky.  1894) 
24  S.  W.  Rep.  722. 

Maine.  —  Hesseltine  v.  Seavey,  16  Me.  212; 
Kingsley  v.  Siebrecht,  92  Me.  23. 

Maryland.  —  Lammott  v.  Gist,  2  Har.  &  G. 
(Md.)  433,  18  Am.  Dec.  295;  Polk  v.  Reynolds, 
31  Md.  106. 

Missouri. — Johnson  v.  Reading,  36  Mo.  App. 
306 ;  Smith  v.  Smith,  62  Mo.  App.  596 ;  B. 
Roth  Tool  Co.  v.  Champ  Spring  Co.,  93  Mo. 
App.  53°- 

New  Jersey.  —  Bernheimer  v.  Verndon,  63  N. 
J.  Eq.  312. 

New  York.  —  Ogden  v.  Sanderson,  3  E.  D. 
Smith  (N.  Y.)  166;  Agate  v.  Gignoux,  1  Robt. 
(N.  Y.)  278;  Welsh  v.  Schuyler,  6  Daly  (N. 
Y.)  412;  Frank  v.  New  York,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  St.  Rep.  814;  King 
v.  Kaiser,  (C.  PL  Gen.  T.)  3  Misc.  (N.  Y.) 
523.  See  also  Kelly  v.  Noxon,  64  Hun  (N.  Y.) 
281. 

North  Carolina. —  Briles  v.  Pace,  13  Ired.  L. 
(35  N.  Car.)  279. 

Rhode  Island.  —  Potter  v.  Arnold,  15  R.  I. 
350. 

Wisconsin.  —  Bailey  v.  Wells,  8  Wis.  141,  76 
Am.  Dec.  233. 

See  also  supra,  this  section,  Creation  of 
Leases. 

A  Contract  to  Procure  an  Assignment  of  a  Lease 
is  within  the  statute.  Horsey  v.  Graham,  L. 
R.  5  P.  C.  9. 


Where  a  Lease  Is  under  Seal,  a  parol  agree- 
ment to  terminate  the  same  and  to  accept  an- 
other as  tenant,  without  an  actual  surrender, 
would  not  be  sufficient  "to  terminate  the  first 
lease,  where  the  unexpired  term  is  more  than 
a  year.    Wilson  v.  Lester,  64  Barb.  (N.  Y.)  431. 

2.  Parol  Tenancy  from  Year  to  Year. —  Ross  v. 
Schneider,  30  Ind.  423. 

3.  Parol  Surrender  —  When  Valid^ —  Lamar  v. 
McNamee,  10  Gill  &  J.  (Md.)  116,  32  Am.  Dec. 
152;  Stotesbury  v.  Vail,  13  N.  J.  Eq.  390; 
Hurley  v.  Schring,  62  Hun  (N.  Y.)  621,  17 
N.  Y.  Supp.  7;  Kelly  v.  Noxon,  64  Hun  (N. 
Y.)  281;  Auer  v.  Penn,  92  Pa.  St.  444;  Gold- 
smith v.  Darling,  92  Wis.  363. 

4.  Rule  in  Pennsylvania.  —  McKinney  v. 
Reader,  7  Watts  (Pa.)  123  ;  Kiester  v.  Miller, 
25  Pa.  St.  481. 

5.  Parol  Surrender  of  Remaining  Interest.  — 
Allen  v.  Devlin,  6  Bosw.  (N.  Y.)  1  ;  Smith  v. 
Devlin,  23  N.  Y.  363. 

6.  Assignment  of  Dower.  —  Johnson  v.  Neil, 
4  Ala.  166;  Lenfers  v.  Henke,  73  111.  405,  24 
Am.  Rep.  263;  Pearce  v.  Pearce,  184  111.  289, 
affirming  83  111.  App.  77;  Conant  v.  Little,  1 
Pick.  (Mass.)  189;  Pinkham  v.  Gear,  3  N.  H. 
163. 

7.  Release  or  Discharge  of  Dower.  —  Carnall  v. 
Wilson,  21  Ark.  62,  76  Am.  Dec.  351;  Switzer 
v.  Hauk,  89  Ind.  73  ;  Lothrop  v.  Foster,  51  Me. 
367;  Wright  v.  De  Groff,  14  Mich.  164;  Gordon 
v.  Gordon,  56  N.  H.  170;  Keeler  v.  Tatnell,  21 
N.  J.  L.  62. 

8.  Interests  Created  by  Easements.  —  Pue  v. 
Pue,  4  Md.  Ch.  386 ;  Dyer  v.  Sanford,  9  Met. 
(Mass.)  395,  43  Am.  Dec.  399;  Longendyck  v. 
Anderson,  (Supm.  Ct.)  59  How.  Pr.  (N.  Y.)  1  ; 
Thompson  v.  Gregory,  4  Johns.  (N.  Y.)  81,  4 
Am.  Dec.  255;  Huddlestone  v.  Love,  13  Mani- 
toba 432.  But  see  Noojin  v.  Cason,  124  Ala. 
458;  Morse  v.  Copeland,  2  Gray  (Mass.)  302; 
King  v.  Murphy,  140  Mass.  254.  See  also 
supra,  this  section,  Creation  of  Easements. 
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(4)  Mortgages — (a)  Assignment.  —  It  has  been  held  that  a  mortgage  is  a 
mere  chattel  interest,  which  may  be  transferred  without  the  execution  of  a 
deed  or  other  instrument  in  writing  where  the  statute  does  not  require  the 
transfer  to  be  made  by  deed.1  In  some  jurisdictions,  however,  the  courts 
have  not  so  held.2 

(b)  Release.  —  There  is  much  conflict  in  the  courts  as  to  whether  a  parol 
agreement  is  sufficient  to  release  a  mortgage.  It  has  been  held  that  such  a 
release  is  good,  some  cases  going  even  to  the  extent  of  holding  that  it  is 
immaterial  that  the  mortgage  is  under  seal  and  the  debt  unpaid.3  On  the 
other  hand,  there  are  many  cases  holding  that  a  written  release  is  essential 
either  to  discharge  or  to  extend  a  mortgage.4 

An  Agreement  with  a  Mortgagor  to  Take  Up  a  Mortgage  has  been  held  in  one  juris- 
diction not  to  be  a  contract  for  the  sale  of  lands,  or  of  any  interest  in  or 
concerning  the  same,  so  as  to  be  within  the  statute  of  frauds,5  while  the 
contrary  doctrine  is  supported  in  another  state.6 

(c)  Transfer  of  Eight  to  Redeem.  —  The  right  to  redeem  real  estate  mortgaged  is, 
as  a  general  rule,  such  an  interest  in  land  as  cannot  be  passed  by  parol.7 

(5)  Interests  Derived  from  Contracts  of  Sale.  —  By  a  written  contract  for 
the  sale  of  lands  an  equitable  interest  and  title  to  such  lands  is  secured,  and 
by  reason  of  the  statute  of  frauds  this  equitable  interest  and  title  cannot  be 
divested,  except  by  a  written  contract.8 


1.  Dougherty  v.  Randall,  3  Mich.  581,  where 
the  authorities  are  collated.  See  also  Sims  v. 
Hammond,  33  Iowa  368. 

Parol  Testimony  is  admissible  to  prove  a  right 
to  the  mortgage  resulting  from  the  transfer  of 
the  claim  to  which  the  mortgage  is  attached. 
And  this  is  true  even  though  a  conventional 
mortgage  cannot  be  the  result  of  a  parol  agree- 
ment.   Moore  v.  Louaillier,  2  La.  571. 

2.  Contrary  Decisions.  —  Burton  v.  Baxter,  7 
Blackf.  (Ind.)  297;  Prescott  v.  Ellingwood,  23 
Me.  345;  Parsons  v.  Welles,  17  Mass.  419. 

3.  Parol  Release  of  Mortgage  Sufficient.  —  Wal- 
lis  v.  Long,  16  Ala.  738;  Howard  v.  Gresham, 
27  Ga.  347 ;  Mutual  Mill  Ins.  Co.  v.  Gordon, 
20  111.  App.  559  ;  McCraith  v.  National  Mohawk 
Valley  Bank,  104  N.  Y.  414;  Hemmings  v. 
Doss,  125  N.  Car.  400;  Ackla  v.  Ackla,  6  Pa. 
St.  228. 

4.  Written  Release  Essential.  —  Brooks  v.  Ben- 
ham,  70  Conn.  92  ;  Bell  v.  Coffin,  2  Kan.  App. 
337;  Norton  v.  Webb,  35  Me.  218;  Parker  v. 
Barker,  2  Met.  (Mass.)  423;  Malins  v.  Brown, 
4  N.  Y.  403;  Merrill  v.  Pease,  51  Vt.  556: 
Starin  v.  Newcomb,  13  Wis.  519;  Williston  v. 
Lawson,  19  Can.  Sup.  Ct.  673.  See  also  Leavitt 
v.  Pratt,  53  Me.  147;  Phillips  v.  Leavitt,  54 
Me.  405. 

5.  Oral  Agreement  to  Take  Up  Mortgage  Valid. 

- — Owen  v.  Estes,  5  Mass.  330. 

6.  Invalid.  —  Goelet  v.  Farley,  (Supm.  Ct. 
Spec.  T.)  57  How.  Pr.  (N.  Y.)  174. 

7.  Transfer  of  Right  to  Redeem.  —  Scott  v. 
McFarland,  13  Mass.  309;  Wendover  v.  Baker, 
121  Mo.  273;  Clark  v.  Condit,  18  N.  J.  Eq. 
358;  Van  Keuren  v.  McLaughlin,  19  N.  J.  Eq. 
187.  See  also  Odell  v.  Montross,  68  N.  Y. 
499.    But  see  Nolan  v.  Urmston,  18  Ohio  273. 

8.  Interest  Created  by  Contract  of  Sale  —  United 
States.  —  Arden  v.  Brown,  4  Cranch  (C.  C.) 
127,  i  Fed.  Cas.  No.  510. 

Illinois.  —  Catlett  v..  Dougherty,  21  111.  App. 
116;  Dougherty  v.  Catlett,  129  111.  431,  affirm- 
ing judgment  29  111.  App.  294. 


Indiana.  —  Compare  Sutton  v.  Sears,  10  Ind. 

223. 

Kansas.  —  Carr  v.  Williams,  17  Kan.  575. 
Michigan.  —  Grover  v.  Buck,  34  Mich.  519; 
Grunow  v.  Salter,  118  Mich.  148;  Stewart  v. 
McLaughlin,  126  Mich.  1. 

Mississippi.  —  Connor  v.  Tippett,  57  Miss. 
594- 

Missouri.  —  Hackett  v.  Watts,  138  Mo.  502. 
New  Hampshire.  —  Abbott  v.  Baldwin,  61  N. 
H.  583. 

New  York.  - —  Getman  v.  Getman,  1  Barb.  Ch. 
(N.  Y.)  499. 

North  Carolina.  —  Love  v.  Cobb,  63  N.  Car. 
324 ;  Wilkie  v.  Womble,  90  N.  Car.  254. 

Ohio.  —  McCulloch  v.  Tapp,  2  Ohio  Dec. 
(Reprint)  678,  4  Cine.  L.  Bui.  575. 

Pennsylvania.  —  Goucher  v.  Martin,  9  Watts 
(Pa.)  106.  See  also  Bowser  v.  Cravener,  56 
Pa.  St.  132. 

Texas.  —  Dial  v.  Crain,  10  Tex.  444;  San- 
born v.  Murphy,  5  Tex.  Civ.  App.  509. 

Wisconsin.  —  Richardson  v.  Johnsen,  41  Wis. 
100,  22  Am.  Rep.  712. 

Parol  Assignment  of  Verbal  Contract  to  Purchase 
Valid. — Adams  v.  Fullam,  43  Vt.  592. 

A  Stipulation  in  the  Written  Agreement  of 
Purchase  may  render  an  abandonment  of  the 
contract  and  possession  effectual  without  a 
writing.  Washington  v.  M'Gee,  7  T.  B.  Mon. 
(Ky.)  131. 

In  Massachusetts  and  Texas  a  parol  assign- 
ment of  a  written  contract  for  the  conveyance 
of  land  is  valid.  Currier  v.  Howard,  14  Gray 
(Mass.)  511  ;  Bullion  v.  Campbell,  27  Tex.  653. 

In  North  Carolina  it  is  held  that  while  a  writ- 
ten contract  to  purchase  land  may  be  dis- 
charged by  matter  in  pais,  there  must  be 
something  more  than  the  mere  oral  agreement 
of  the  parties.  The  acts  and  conduct  consti- 
tuting such  abandonment  must  be  positive,  un- 
equivocal, and  inconsistent  with  the  contract. 
Miller  v.  Pierce,  104  N.  Car.  389. 
In  New  York  and  Pennsylvania  it  has  been 
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c.  Surrender  by  Redelivery.  —  It  has  been  held  that  the  redelivery 
of  an  unrecorded  deed  revests  title  in  the  grantor.1    But  a  written  contract 

.  for  the  sale  of  real  property  cannot  be  discharged  by  a  mere  surrender  thereof.3 

d.  Surrender  by  Cancellation  or  Alteration  —  cancellation  of  Deed. 

—  The  cancellation  or  destruction  of  ,  a  deed  of  conveyance  of  lands,  even  by 
the  consent  and  agreement  of  the  parties  thereto,  cannot  operate  to  revest 
the  title  in  the  grantor.  The  mere  act  of  destroying  the  evidence  of  the  title 
cannot  disturb  the  title  itself.3  But  it  has  been  said,  nevertheless,  that 
though  the  estate  remains  in  the  grantee  as  against  the  grantor,  notwith- 
standing the  voluntary  destruction  of  the  deed,  yet  in  view  of  the  statute  of 
frauds  and  the  rule  of  evidence  created  thereby,  a  grantee  who  has  voluntarily 
and  without  fraud  or  mistake  destroyed  his  deed,  cannot  establish  or  prove 
his  title.4  And,  further,  a  bona  fide  purchaser  or  incumbrancer  without 
notice  of  the  canceled  deed  acquires  an  interest  paramount  to  that  of  the 
grantee.5  Where  title  is  vested  in  two  persons  jointly,  the  destruction  of  the 
deed  by  one  of  the  grantees  cannot  operate  to  divest  the  joint  title.0 

Cancellation  of  Contract  of  Sale.  —  A  voluntary  destruction  of  a  written  contract 
for  the  sale  of  real  property  and  an  express  acquiescence  on  the  part  of  the 
vendee,  who  has  made  no  payment  on  account  of  the  purchase  money,  in  a 
sale  and  conveyance  of  the  vendor's  title  to  a  third  party  for  a  valuable  con- 
sideration, will  completely  divest  out  of  such  vendee  any  interest  or  title  in 
the  land  and  prevent  the  same  from  being  affected  by  the  lien  of  a  judgment 
subsequently  acquired  against  him.' 

Cancellation  of  Lease.  —  A  lease  for  years  cannot  be  surrendered  merely  by 
canceling  the  instrument.8 

Alteration  of  Deed.  —  If  a  grantee  of  land  alter  his  title  deed  his  title  to  the 
land  is  not  lost.    It  is  the  instrument  which  is  affected,  not  the  estate.9 

XI.  Promises  by  Executors  or  Administrators  —  1.  In  General.  —  The 
original  statute  provides  that  no  action  shall  be  brought  whereby  to  charge 

held  that  the  abandonment  of  a  written  contract  Maine.  —  Nason  v.  Grant,  21  Me.  160. 

for  the  sale  of  lands  need  not  be  in  writing.  Massachusetts.  —  Marshall  v.  Fisk,  6  Mass. 

Proctor  v.  Thompson,  (Supm.  Ct.  Spec.  T.)  13  24;  Chessman  v.  Whittemore,  23  Pick.  (Mass.) 

Abb.  N.  Cas.  (N.  Y.)  340;  Boyce  v.  M'Culloch,  231. 

3  W.  &  S.  (Pa.)  429,  39  Am.  Dec.  35;  Raffens-  Michigan.  —  See  Gugins  v.  Van  Gorder,  10 

berger  v.  Cullison,  28  Pa.  St.  426 ;  Huggins's  Mich.  523,  82  Am.  Dec.  55  ;  Warren  v.  Tobey, 

Estate,  204  Pa.  St.  167.  32  Mich.  45. 

When  the  Purchase  Money  Has  Not  Been  Paid  New  Jersey.  —  See  Wilson  v.  Hill,  13  N.  J. 

a  verbal  contract  rescinding  the  sale  of  land  is  Eq.  143. 

sufficient  where  such  contract  is  executed  by  New  York.  —  Jackson  v.  Chase,  2  Johns.  (N. 

the  vendor  receiving  possession  of  the  land  and  Y.)  84;  Lewis  v.  Payn,  8  Cow.  (N.  Y.)   71  ; 

using  it  as  his  own.    Arrington  v.  Porter,  47  Jackson  v.  Anderson,  4  Wend.   (N.  Y.)  474; 

Ala.  714.  Jackson  v.  Page,  4  Wend.  (N.  Y.)  585;  Jack- 

1.  Redelivery  of  Unrecorded  Deed  Revests  Title.  son  v.  Gould,  7  Wend.  (N.  Y.)  364;  Raynor  v. 

—  Tomson  v.  Ward,  1  N.  H.  9 ;  Farrar  v.  Far-  Wilson,  6  Hill  (N.  Y.)  469. 

rar,  4  N.  H.  191,  17  Am.  Dec.  410;  Mussey  v.  Wisconsin.  —  Parker  v.  Kane,  4  Wis.  1,  65 

Holt,  24  N.  H.  248,  55  Am.  Dec.  234 ;  Dodge  v.  Am.  Dec.  283. 

Dodge,  33  N.  H.  487.    See  also  Smith  v.  Phelps,  In  a  Case  Not  Affecting  Third  Persons  the  par- 

32  Iowa  537;  Bane  v.  Sutton,  3  Penny  (Pa.)  ties  to  a  deed  may  by  agreement  cancel  it  if  it 

199;  Cornwell  v.  Spence,  Harp.  Eq.  (S.  Car.)  be  not  recorded.    Faulks  v.  Burns,  2  N.  J.  Eq. 

258.    Compare  Jackson  v.  Anderson,  4  Wend.  250. 

(N.  Y.)  474;  Jackson  v.  Page,  4  Wend.  (N.  4.  Grantee  Cannot  Prove  Title.  —  Speer  v. 

Y.)  585;  Gilbert  v.  Bulkley,  5  Conn.  262,  13  Speer,  7  Ind.  178,  63  Am.  Dec.  418;  Parker  v. 

Am.  Dec.  57.  Kane,  4  Wis.  1,  65  Am.  Dec.  283. 

2.  Surrender  of  Contract  for  Sale  of  Real  Estate.  5.  Mallory  v.  Stodder,  6  Ala.  801. 

—  Cravener  v.  Bowser,  4  Pa.  St.  259.  6.  Speer  v.  Speer,  7  Ind.  178. 

3.  Cancellation  of  Deed  Does  Not  Revest  Title.  7.  Raffensberger  v.  Cullison,  28  Pa.  St.  426. 

—  England.  —  Roe  v.  York,  6  East  86  ;  Bolton  An  Agreement  for  the  Rescission  of  an  Executory 
v.  Carlisle,  2  H.  Bl.  259 ;  Doe  v.  Hirst,  3  Stark.  Contract  for  the  sale  of  land  is  within  the  stat- 
60,  3  E.  C.  L.  162;  Doe  v.  Bingham,  4  B.  &  Aid.  ate.    Dial  v.  Crain,  10  Tex.  444. 

677,  6  E.  C.  L.  650.  8.  Cancellation  of  Lease.  —  Rowan  v.  Lytle,  11 

Alabama.- — Mallory  v.  Stodder,  6  Ala.  801.  Wend.  (N.  Y.)  616. 

Connecticut.  —  Botsford    v.    Morehouse,    4  9.  Effect  of  Alteration.  —  Rifener  v.  Bowman, 

Conn.  550;  Gilbert  v.  Bulkley,  5  Conn.  262.  53  Pa.  St.  313. 

903  Volume  XXIX. 


Promises  by  Executors 


VERBAL  AGREEMENTS. 


or  Administrators. 


any  executor  or  administrator  upon  any  special  promise  to  answer  damages 
out  of  his  own  estate,  unless  the  agreement  upon  which  such  action  is  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing.1  This  provision 
has  been  substantially  re-enacted  in  all  but  a  few  of  the  state  jurisdictions. 9 

2.  Application  of  Statute.  —  This  clause  of  the  statute  is  closely  allied,  if 
not  identical  in  principle,  with  the  following  clause  relating  to  promises  to 
answer  for  the  debt,  default,  or  miscarriage  of  another;  and  reasoning  applicable 
to  the  latter  is  equally  applicable  to  the  former.3  Therefore  the  promise  of 
the  executor  or  administrator,  to  be  within  the  statute,  must  be  a  collateral 
undertaking  to  pay  damages  on  account  of  some  obligation,  duty,  or  liability 
incurred  by  the  decedent  in  his  lifetime  and  hence  resting  upon  his  estate, 
and  not  a  new  and  independent  undertaking  to  discharge  a  liability  originally 
incurred  by  the  representative  in  consequence  of  some  act  of  his  own.4  Thus, 
a  promise  to  pay  an  ascertained  distributive  share  of  the  decedent's  estate  to 
the  distributee's  assignee  thereof,5  or  a  promise  to  pay  a  legacy  to  the  legatee,6 
must  be  in  writing.  But  an  agreement  to  submit  to  arbitration  a  claim  in 
favor  of  the  estate  is  personally  binding  upon  the  promisor  though  made 
orally ;  7  as  is  a  promise  to  pay  a  note  of  the  decedent  to  the  one  who  buys 
it,8  or  a  promise  to  fulfil  a  decedent's  contract  which  was  not  binding  on  the 
latter  because  it  was  not  in  writing  and  was  not  to  be  performed  within  a 
year,9  or  a  promise  to  pay  for  goods  bought  by  the  personal  representative 
for  the  use  of  the  estate,10  or  a  promise  to  pay  for  legal  services  rendered  in 
proceedings  instituted  by  him  in  his  representative  capacity.11  It  has  been 
held  that  the  promise  of  the  executor  or  administrator  to  pay  the  decedent's 
debt  does  not  become  an  original  undertaking  merely  because  the  estate  is 
thereby  discharged  from  the  claim ; 13  but  such  a  promise  will  be  considered 
independent  and  binding  if  the  creditor  is  induced  thereby  to  release  a  remedy  13 
or  lien  1-4  against  the  estate.  And  a  promise  to  a  contestant  of  the  will  to  pay 
the  costs  15  or  a  lump  sum  16  in  consideration  of  the  withdrawal  of  the  contest, 
has  been  held  not  within  the  statute. 

Existence  of  Assets.  —  According  to  some  authorities,  whether  a  verbal  promise 
to  pay  a  debt  due  by  a  deceased  person,  made  to  his  creditor  by  his  personal 
representative,  is  within  this  branch  of  the  statute  of  frauds,  depends  upon 
the  existence  of  assets.    For,  it  is  said,  if  there  be  assets  in  the  hands  of  the 

1.  29  Car.  II.,  c.  3,  4,  subd.  1.  See  also  Fehlinger  v.  Wood,  134  Pa.  St.  517;  Bellows  v. 
Philpot  v.  Briant,  4  Bing.  717,  13  E.  C.  L.  126;  Sowles,  57  Vt.  164. 

Pearson  v.  Henry,  5  T.  R.  6.  A  Promise  to  Answer  Out  of  the  Estate  of  the 

2.  Stimson  on  Stat.,  vol.  1,  §  4140.  See  also  decedent  is  not  within  the  statute.  Norton  v. 
the  codes  and  statutes  of  the  various  states.  Edwards,  66  N.  Car.  367. 

And  see  the  following  cases  declaratory  of  the  5,  Hay  v.  Green,  12  Cush.  (Mass.)  282. 

statutory    rule :    Greening   v.    Brown,    Minor  6.  Promise  to  Pay  Legacy.  —  Okeson's  Appeal, 

(Ala.)  353;  McKeany  v.  Black,  117  Cal.  593:  59  Pa.  St.  99;  Smith  v.  Carroll,  112  Pa.  St. 

Crews  v.  Williams,  2  Bibb  (Ky.)  262;  Guis-  390.     But  see   Patton  v.   Williams,  3  Munf. 

haber  v.  Hairman,  2  Bush  (Ky.)  320 ;  Silsbee  (Va.)  59. 

v.  Ingalls,  10  Pick.  (Mass.)  526;  Smithwick  v.  7.  Promise  to  Arbitrate. —  Holderbaugh  v.  Tur- 

Shepherd,  4  Jones  L.  (49  N.  Car.)  196;  Burt  v.  pin,  75  Ind.  84.    See  also  Ailing  v.  Munson,  2 

Herron,  66  Pa.  St.  400;  Sidle  v.  Anderson,  45  Conn.  691. 

Pa.  St.  464;  Flannery  v.  Chidgey,  (Tex.  Civ.  A  Direct  Promise  to  Pay  the  Demand  on  the 

App.  1903)  77  S.  W.  Rep.  1034;  Cummings  v.  estate  if  the  arbitrator  should  adjudge  it  to  be 

Brock,  56  Vt.  308.  due  was  held,  however,  to  be  within  the  statute 

3.  Bellows  v.  Sowles,  57  Vt.  164.    See  also  in  Harrington  v.  Rich,  6  Vt.  666. 

infra,    this    title,    Promises    to    Answer    for  8.  Hackleman  v.  Miller,  4  Blackf.  (Ind.)  322. 

the   Debt,    Default,    or   Miscarriage    of   An-  9.  Baker  v.  Fuller,  69  Me.  152. 

other.  10.  Harrell  v.  Witherspoon,  3  McCord  L.  (S. 

4.  Promise  Must  Be  Collateral. —  Throop,  Val-  Car.)  486. 

idity  of  Verbal  Agreements,  §  39 ;  1  Reed,  Stat.  11.  Meade  v.  Bowles,  123  Mich.  696. 

of  Frauds,  §§  154-171;  Chambers  v.  Robbins,  12.  McKeany  v.  Black,  117  Cal.  593. 

28  Conn.  544;  Dillaby  v.  Wilcox,  60  Conn.  71  ;  13.  Kershaw  v.  Whitaker,  1  Brev.  (S.  Car.)  9. 

Holderbaugh  v.  Turpin,  75  Ind.  87  ;  Davis  v.  14.  Bbtt  v.  Barr,  95  Ind.  243. 

French,  20  Me.  21  ;  Hall  v.  Richardson,  22  Hun  15.  Chambers  v.  Robbins,  28  Conn.  544. 

(N.  Y.)  444;  Wales  v.  Stout,  115  N.  Y.  638;  16.  Bellows  v.  Sowles,  57  Vt.  164. 
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representative,  the  promise  is  one  to  answer  out  of  the  decedent's  estate  and 
not  out  of  the  promisor's  own  estate.1  And  in  such  a  case  the  promise  need 
not  be  in  writing  or  upon  any  other  consideration  than  the  debt  itself  to 
authorize  a  judgment  against  such  assets.3 

Consideration.  —  The  promise  contemplated  by  the  statute  must  not  only  be 
in  writing,  but  must  also  be  founded  upon  a  sufficient  consideration.  If  either 
essential  element  is  wanting  the  agreement  is  not  enforceable.3 

The  Personal  Representative  Is  Not  Bound  to  Plead  the  Statute  in  defense  of  an  oral 
promise  to  pay  a  debt  of  the  decedent.  He  may  properly  make  payment  in 
pursuance  of  such  promise,  and  charge  the  estate  with  the  amount  in  his 
accounts.'1 

Payment  on  Account.  —  A  part  payment  made  by  an  executor  on  account  of 
a  claim  against  the  estate  is  not  equivalent  to  a  promise  in  writing  and  does 
not  create  a  liability  upon  the  executor  personally.5 

XII.  Promises  to  Answer  for  the  Debt,  Default,  or  Miscarriage  of 
Another  —  1.  In  General  —  a.  The  Statute.  —  The  second  clause  of  the 
fourth  section  of  the  statute  provides  that  "  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,  unhess  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
s'lall  be  in  writing,"  etc.6  This  branch  of  the  statute  has  been  especially 
commended  for  its  wisdom  and  salutary  influence,7  and,  at  the  same  time,  it 
has  been  said  to  be  impossible  to  reconcile  the  decisions  which  have  been 
made  under  it.8 

Meaning  of  Statute.  —  The  promise  intended  by  the  statute  has  been  well 
defined  as  "an  undertaking  by  a  person  not  before  liable,  for  the  purpose  of 
securing  or  performing  the  same  duty  for  which  the  party  for  whom  the 
undertaking  is  made  continues  liable."  9 


1.  Existence  of  Assets.  —  Pratt  p.  Humphrey, 
22  Conn.  317;  Stebbins  v.  Smith,  4  Pick. 
(Mass.)  97.  See  also  Okeson's  Appeal,  59  Pa. 
St.  99;  Smith  v.  Carroll,  112  Pa.  St.  390. 

2.  Piper  v.  Goodwin,  23  Me.  251. 

3.  For  a  detailed  discussion  of  the  necessity 
and  sufficiency  of  the  consideraton,  see  the  title 
Executors  and  Administrators,  vol.  11,  p.  915 
et  seq.  And  see  the  following  additional  cases  : 
Martin  v.  Black,  20  Ala.  309 ;  Pratt  v.  Hum- 
phrey, 22  Conn.  317;  Holderbaugh  v.  Turpin,  75 
fnd.  86;  Davis  v.  French,  20  Me.  21  ;  Okeson's 
Appeal,  59  Pa.  St.  99;  Smith  v.  Carroll,  112 
Pa.  St.  390. 

4.  Ames  v.  Jackson,  115  Mass.  508. 
6.  Milwee  v.  Jay,  47  S.  Car.  430. 

6.  See  the  English  and  American  statutes. 
Massachusetts  Special  Statute.  —  The  statute  of 

1848,  which  provides  that  "  no  action  shall  be 
brought  to  charge  an  assignee,  under  any  of 
the  insolvent  acts  of  this  commonwealth,  to 
answer  in  damages  out  of  his  own  estate,  upon 
any  special  promise,  unless  the  promise,  con- 
tract, or  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  such 
assignee,  or  by  some  person  thereunto  by  him 
legally  authorized,"  has  no  application  to  an 
agreement  by  an  assignee  to  procure  the  as- 
signor's discharge  from  certain  debts  if  the 
latter  would  procure  the  settlement  of  an  ac- 
;on  brought  against  the  assignee.  Holbrook  v. 
Dow,  12  Gray  (Mass.)  357. 

7.  Salutary  Influence  of  the  Statute.  —  "  This 
L.anch  of  it  tends  to  repress  evil  practices 


which  would  otherwise  spring  up  to  the  inse- 
curity of  all.  But  for  the  salutary  influence  of 
this  statute  thousands  would  tumble,  into  ruin 
by  having  their  estates  taken  from  them  to 
answer  for  the  debts,  defaults,  and  miscar- 
riages of  others.  So  far  therefore  from  believ- 
ing that  this  branch  of  the  statute  of  frauds  has 
a  tendency  to  promote  injustice  and  wrong,  I 
think  it  is  the  only  bulwark  of  security  to 
shield  men  from  those  evils  which  the  statute 
was  intended  to  remedy."  Per  Gantt,  J.,  in 
Leland  v.  Creyon,  1  McCord  L.  (S.  Car.)  100. 

8.  Decisions  Irreconcilable.  —  "  The  second 
clause  of  the  statute  relates  to  the  special  prom- 
ise of  any  person  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another.  An  immense 
amount  of  litigation  has  arisen  over  its  con- 
struction. It  is  impossible  to  reconcile  the 
decisions  which  have  been  made  under  it. 
Almost  any  theory  of  its  scope  and  meaning  can 
find  some  case  to  support  it.  The  most  careful 
text-writers  have  acknowledged  their  inability 
to  find  anything  like  uniform  rules  of  construc- 
tion in  the  conflicting  decisions  which  have  been 
rendered.  It  has  even  been  stated  that  the  law 
upon  it  is  in  a  state  of  hopeless  confusion." 
Per  Seymour,  J.,  in  Dillaby  v.  Wilcox,  60  Conn. 
71. 

9.  Packer  v.  Benton,  35  Conn.  350,  per 
Butler,  J. 

A  Conditional  Promise  to  pay  the  debt  of  an- 
other is  within  the  statute.  Barry  v.  Law,  1 
Cranch  (C.  C.)  77. 

Promise  to  Pay  Award  of  Arbitrators.  —  An  oral 
promise  to  pay  the  amount  which  arbitrators 
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b.  Original  and  Collateral  Promises.  —  The  words  "  original  "  and 
"  collateral  "  are  not  in  the  statute,  but  were  used  at  an  early  day,  the  one 
to  mark  the  obligation  of  a  principal  debtor,  the  other  that  of  the  person  who 
undertook  to  answer  for  such  debt,1  In  this  distinction  between  the  terms 
may  be  said  to  lie  the  true  test  as  to  whether  a  promise  is  within  the  statute. 
If  the  promise  is  an  original  or  independent  one,  that  is,  if  the  promisor 
becomes  thereby  primarily  liable  for  the  payment  of  the  debt,  the  promise  is 
not  within  the  statute;  if,  on  the  other  hand,  the  promise  is  collateral  to  the 
agreement  of  another,  and  the  promisor  becomes  thereby  merely  a  surety, 
the  promise  must  be  in  writing.3  No  precise  form  of  words  is  necessary  to 
constitute  an  original  as  distinguished  from  a  collateral  promise,3  for  it  is  not 
probable  that  the  parties  understand  the  difference  between  an  original  and 
a  collateral  promise.4 

Character  of  Promise  as  Question  of  Law  or  of  Fact.  —  Where  the  question  whether 
the  promise  was  original  or  collateral  depends  alone  upon  its  terms,  and  the 
language  used  .is  established  by  undisputed  testimony,  such  question  is  one 
of  law  for  the  court.5  But  the  nature  of  the  promise  is  usually  to  be  deter- 
mined by  the  jury  as  a  question  of  fact,  for  it  may  appear  that  a  promise, 
original  in  form,  was  in  fact  made  and  intended  as  collateral.6    Thus,  while  as 


shall  determine  to  be  due  from  another  person 
to  the  creditor  is  invalid.  Bryant  v.  Ellis,  20 
Tex.  Civ.  App.  298. 

A  Promise  by  a  Married  Woman  to  pay  a  debt 
of  her  husband  out  of  her  separate  estate,  made 
either  in  his  lifetime  or  after  his  decease,  is 
not  valid  unless  in  writing.  Lennox  v.  Eldred, 
65  Barb.  (N.  Y.)  410. 

To  Be  Performed  Within  One  Year.  —  The  fact 
that  a  promise  to  pay  the  debt  of  another  is  to 
be  performed  within  one  year  does  not  alone 
make  it  valid  when  not  in  writing.  Gordon  v. 
Ross,  2  Cal.  156. 

No  Liability  by  Estoppel.  —  A  promise  upon 
which  the  statute  of  frauds  declares  that  no 
action  shall  be  maintained  cannot  be  made 
effectual  merely  because  it  has  been  acted  upon 
by  the  promisee  and  not  performed  by  the 
promisor.  Brightman  v.  Hicks,  108  Mass.  246; 
Nichols  v.  Commercial  Bank,  55  Mo.  App.  81. 

1.  Mallory  v.  Gillett,  21  N.  Y.  414. 

2.  Original  and  Collateral  Promises.  —  A  refer- 
ence to  the  following  subsections  of  this  general 
section  will  serve  to  illustrate  the  distinction 
made  in  the  text.  In  each  one  of  said  subsec- 
tions the  liability  of  the  promisor  will  be  seen 
to  exist  or  not  as  his  promise  is  original  or 
collateral.  See  also  the  following  cases :  Gull 
v,  Lindsay,  4  Exch.  45  ;  Bushell  v.  Beavan,  1 
Bing.  N.  Cas.  103,  27  E.  C.  L.  320  ;  Tomlinson 
v.  Gill,  Ambl.  330  ;  Walker  v.  Hill,  5  H.  &  N. 
419;  Hargreaves  v.  Parsons,  13  M.  &  W.  561; 
Barber  v.  Fox,  1  Stark.  270,  2  E.  C.  L.  109; 
Spear  v.  Farmers',  etc.,  Bank,  156  111.  559 ; 
Eddy  v.  Roberts,  17  111.  507;  Elder  v.  War- 
field,  7  Har.  &  J.  (Md.)  391  ;  Bloom  v.  Mc- 
Grath,  53  Miss.  249 ;  Sweatman  v.  Parker,  49 
Miss.  19;  Gibbs  v.  Blanchard,  15  Mich.  292; 
Robinson  v.  Gilman,  43  N.  H.  485  ;  Johnson  v. 
Gilbert,  4  Hill  (N.  Y.)  178. 

A  Collateral  Promise  Made  upon  a  Contingency 
is  not  enforceable  as  an  original  promise  by  the 
happening  of  the  contingency.  Walker  v.  Irwin, 
94  Iowa  448,  holding  that  an  oral  promise  to 
pay  another's  debt  if  the  promisor  should  re- 
ceive certain  money  was  invalid  though  the 
money  was  received. 


A  Recognizance  of  Bail  in  a  criminal  case  is  an 
original  and  not  a  collateral  undertaking.  Gay 
v.  State,  7  Kan.  394.  Compare  M'Nutt  v.  John- 
son, 7  Johns.  (N.  Y.)  18. 

An  Agreement  by  a  Subtenant  to  pay  to  the 
landlord  the  arrears  of  rent  due  by  the  original 
lessee  is  a  collateral  agreement  and  must  be  in 
writing.  Fowler  v.  Moller,  4  Bosw.  (N.  Y.) 
149. 

Where  a  Surety  for  a  Lessee,  who  is  discharged 
by  the  substitution  of  a  new  tenant,  orally 
agrees  to  answer  for  the  payment  of  rent  by 
the  new  tenant,  such  oral  agreement  is  col- 
lateral and  not  binding.  Koenig  v.  Miller  Bros. 
Brewery  Co.,  38  Mo.  App.  182. 

3.  No  Precise  Form  of  Words  Essential.  —  Stone 
v.  Walker,  13  Gray  (Mass.)  613;  Griffin  v. 
Condon,  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.) 
236. 

4.  Parties  Probably  Ignorant  of  Rule.  —  Davis 
v.  Patrick,  141  U.  S.  490. 

5.  A  Question  of  Law. —  Robertson  v.  Hunter, 
29  S.  Car.  9,  in  which  case  the  defendant  had 
said  to  the  plaintiff,  "  You  let  him  [the  third 
person]  have  the  goods  and  I  will  see  it  paid," 
and  at  the  same  time  said,  "  You  charge  the 
goods  to  him,"  and  the  goods  were  so  charged, 
and  it  was  held  that  the  jury  were  properly  in- 
structed that  the  defendant  was  not  liable, 
citing  Kinlock  v.  Brown,  1  Rich.  L.  (S.  Car.1 
223;  Wagner  v.  Hallack,  3  Colo.  186;  Garrett- 
Williams  Co.  v.  Hamill,  131  N.  Car.  57. 

6.  A  Question  of  Fact — England.  —  Darnell 
v.  Tratt,  2  C.  &  P.  82,  12  E.  C.  L.  36;  Smith  v. 
Rudhall,  3  F.  &  F.  143  ;  Rains  v.  Story,  3  C.  & 
P.  130,  14  E.  C.  L.  238;  Lakeman  v.  Mount- 
stephen,  L.  R.  7  H.  L.  17. 

Alabama.  —  Boykin  v.  Dohlonde,  37  Ala.  577; 
Marx  v.  Bell,  48  Ala.  505. 

California.  —  Harris  v.  Frank,  81  Cal.  287. 
Colorado.  —  Wagner  v.  Hallack,  3  Colo.  186. 
Georgia.  —  Reynolds  v.  Simpson,  74  Ga.  454 ; 
Baldwin  v.  Hiers,  73  Ga.  739. 

Illinois.  —  Lusk    v.    Throop,    189    111.  127; 
Moshier  v.  Kitchell,  87  111.  18;  Hughes  v.  At- 
kins, 41  111.  214;  Ruggles  v.  Gatton,  50  111.  412;. 
Jones  v.  McLaughlin-Patrick   Constr.  Co.,  99 
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a  matter  of  law,  a  promise,  absolute  in  form,  to  pay  1  or  to  be  "  responsible  "  2 
or  to  be  the  "  paymaster,"3  is  an  original  promise,  and  while,  on  the  other 
hand,  if  the  promisor  says,  "  I  will  see  you  paid,"  4  or  "  I  will  pay  if  he  does 
not,"5  or  uses  equivalent  words,6  the  promise  standing  alone  is  collateral, 
vet,  under  all  the  circumstances  of  the  case,  an  absolute  promise  to  pay,7  or 
a  promise  to  be  "  responsible,"  8  may  be  found  to  be  collateral,  or  promises 


111.  App.  320 ;  Geelan  v.  Reid,  22  111.  App. 
165. 

Indiana.  —  Pettit  v.  Braden,  55  Ind.  201; 
Billingsley  v.  Dempewolf,  11  Ind.  414. 

Iowa.  —  Lessenich  v.  Pettit,  91  Iowa  609; 
Cedar  Val.  Mfg.  Co.  v.  Starbard,  (Iowa  1902) 
89  N.  W.  Rep.  14. 

Kansas.  —  Burkhalter  v.  Farmer,  5  Kan. 
477- 

Maine.  —  Homans  v.  Lambard,  21  Me.  308. 

Maryland.  —  Myer  v.  Grafflin,  31  Md.  350; 
Northern  Cent.  R.  Co.  v.  Prentiss,  11  Md.  119; 
Elder  v.  Warfield,  7  Har.  &  J.  (Md.)  391  ;  Nor- 
ris  v.  Graham,  33  Md.  56. 

Massachusetts.  —  Dean  v.  Tallman,  105  Mass. 
443;  Barrett  v.  McHugh,  128  Mass.  165;  Stone 
v.  Walker,  13  Gray  (Mass.)  613. 

Michigan.  —  Hake  v.  Solomon,  62  Mich.  377  ; 
Hall  v.  Woodin,  35  Mich;  67  ;  Larson  v.  Jensen, 
53  Mich.  427;  \Venzel  v.  Johnston,  112  Mich. 
243;  Morris  v.  Osterhout,  55  Mich.  262;  Haga- 
dorn  v.  Stronach  Lumber  Co.,  81  Mich.  56; 
Foster,  etc.,  Co.  v.  Felcher,  119  Mich.  353; 
Gibbs  v.  Blanchard,  15  Mich.  292. 

Minnesota.  —  Maurin  v.  Fogelberg,  37  Minn. 
23 ;  King  v.  Franklin  Lumber  Co.,  80  Minn. 
274. 

Missouri.  —  Glenn  v.  Lehnen,  54  Mo.  45 ; 
Kansas  City  Sewer  Pipe  Co.  v.  Smith,  36  Mo. 
App.  620. 

Nebraska.  —  Lindsey  v.  Heaton,  27  Neb.  662. 

Nevada.  —  Nesbitt  v.  Pioche  Consol.  Min., 
etc.,  Co.,  22  Nev.  260. 

New  York.  —  Cowdin  v.  Gottgetreu,  55  N.  Y. 
650;  McCaffil  v.  Radcliff,  3  Robt.  (N.  Y.)  445; 
Fitzgerald  v.  Tiffany,  (Buffalo  Super.  Ct.  Gen. 
T.)  9  Misc.  (N.  Y.)  408. 

North  Dakota.  —  Grand  Forks  Lumber,  etc., 
Co.  v.  Tourtelot,  7  N.  Dak.  587. 

New  Hampshire.  —  Walker  v.  Richards,  41 
N.  H.  388. 

New  Jersey.  —  Herendeen  Mfg.  Co.  v.  Moore, 
66  N.  J.  L.  74;  Chesebrough  v.  Tirrill,  61  N. 
J.  L.  628. 

Pennsylvania.  —  Booth  v.  Heist,  94  Pa.  St. 
177  ;  Weyand  v.  Crichfield,  3  Grant  Cas.  (Pa.) 
113;  Boston  v.  Farr,  148  Pa.  St.  220;  Speers 
v.  Knarr,  4  Pa.  Super.  Ct.  80  ;  May  v.  Walker, 
zo  Pa.  Super.  Ct.  581. 

Tennessee.  —  Hazen  v.  Bearden,  4  Sneed 
(Tenn.)  48. 

Vermont.  —  Hodges  v.  Hall,  29  Vt.  211. 

Wisconsin.  —  West  v.  O'Hara,  55  Wis.  645  ; 
Hopkins  v.  Stefan,  77  Wis.  45. 

1.  Absolute  Promise  Prima  Facie  Original.  — 
Per  Woodruff,  J.,  in  Briggs  v.  Evans,  1  E.  D. 
Smith  (N.  Y.)  192.  See  also  Nelson  v.  Boyn- 
ton,  3  Met.  (Mass.)  400;  Larson  v.  Jensen,  53 
Mich.  427 ;  Barras  v.  Pomeroy  Coal  Co.,  38 
Neb.  311;  Nugent  v.  Wolfe,  11 1  Pa.  St.  481. 

2.  Promise  to  Be  "  Responsible,"  Original  — 
Rottmann  v.  Pohlmann,  28  Mo.  App.  407.  See 
also  Post  v.  Geoghegan,  5  Daly  (N.  Y.)  216; 


Chase  v.  Day,  17  Johns.  (N.  Y.)  114;  Holmes 
v.  Mitchell,  7  C.  B.  N.  S.  361,  97  E.  C.  L.  361. 

3.  Promise  to  Be  "  Paymaster,"  Original.  — 
Watkins  v.  Perkins,  1  Ld.  Raym.  224. 

4.  "  Will  See  You  Paid,"  Collateral  —  England. 
—  Matson  v.  Wharam,  2  T.  R.  80.  See  also 
Peckham  v.  Faria,  3  Dougl.  13,  26  E.  C.  L.  15. 

Colorado.  —  Wagner  v.  Hallack,  3  Colo.  183. 
Illinois. — Jenkins^  etc.,  Co.  v.  Lundgren,  85 
111.  App.  494. 

Kentucky.  —  Thwaits  v.  Curl,  6  B.  Mon. 
(Ky.)  472. 

Maine.  —  Blake  v.  Parlin,  22  Me.  395  ;  Doyle 
v.  White,  26  Me.  341. 

Maryland.  —  Cropper  v.  Pittman,  13  Md.  190; 
Meyer  v.  Grafflin,  31  Md.  350. 

Massachusetts.  —  Hill  v.  Raymond,  3  Allen 
(Mass.)  540;  Stone  v.  Walker,  13  Gray  (Mass.) 
613;  Nelson  v.  Boynton,  3  Met.  (Mass.)  400; 
Cahill  v.  Bigelow,  18  Pick.  (Mass.)  369. 

Nebraska.  —  Swigart  v.  Gentert,  63  Neb.  157. 
Ohio.  —  Birchell  v.  Neaster,  36  Ohio  St.  331. 
Pennsylvania.  —  Nugent  v.  Wolfe,  1 1 1  Pa.  St. 
481. 

Vermont.  —  Skinner  v.  Conant,  2  Vt.  453  ; 
Blodgett  v.  Lowell,  33  Vt.  174. 

5.  "Will  Pay  if  He  Does  Not,"  Collateral  — 

England. — Jones  v.  Cooper,  1  Cowp.  227. 

Connecticut.  —  Warner  v.  Willoughby,  60 
Conn.  468. 

Georgia.  —  Baldwin  v.  Hiers,  73  Ga.  740. 
Illinois.  —  Heggie  v.  Smith,  87  111.  App.  141  ; 
Schotte  v.  Puscheck,  79  111.  App.  31. 

Maryland.  —  Conolly  v.  Kettlewell,  1  Gill 
(Md.)  260. 

Massachusetts.  —  Nelson  v.  Boynton,  3  Met. 
(Mass.)  400. 

Minnesota.  —  Grant  v.  Wolf,  34  Minn.  32; 
Dufolt  v.  Gorman,  1  Minn.  301. 

New  York.  —  Allen  v.  Scarff,  1  Hilt.  (N.  Y.) 
209 ;  Rawson  v.  Springsteen,  2  Thomp.  &  C. 
(N.  Y.)  416;  Newcomb  v.  Clark,  1  Den.  (N. 
Y.)  226;  Knox  v.  Nutt,  1  Daly  (N.  Y.)  213. 

North  Carolina.  —  Garrett- Williams  Co.  v. 
Hamill,  131  N.  Car.  57. 

Texas.  —  Loftus  v.  Ivy,  14  Tex.  Civ.  App. 
701. 

Vermont.  —  Steele  v.  Towne,  28  Vt.  771 ; 
Aldrich  v.  Jewell,  12  Vt.  125. 

6.  "  Will  Guarantee,"  etc.,  Collateral.  —  Kinloch 
v.  Brown,  2  Spears  L.  (S.  Car.)  284;  Butters 
Salt,  etc.,  Co.  v.  Vogel,  130  Mich.  33  ;  Walker 
v.  Richards,  41  N.  H.  388 ;  Norris  v.  Graham, 
33  Md.  56;  Dovenmuehle  v.  Eilenberger,  70 
111.  App.  180. 

7.  Absolute  Promise  May  Be  Collateral.  — 
Moses  v.  Norton,  36  Me.  113. 

8.  Promise  to  Be  "  Responsible  "  May  Be  Col- 
lateral. —  Foster  v.  Napier,  74  Ala.  393  ;  Rott- 
mann v.  Pohlmann,  28  Mo.  App.  407 ;  Hollow- 
hush's  Estate,  13  Phila.  (Pa.)  217,  36  Leg.  Int. 
(Pa.)  149;  Sandford  v.  Wilson,  2  Tex.  App. 
Civ.  Cas.,  §  247. 
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deemed  prima  facie  collateral  may  be  adjudged  original.1  Mere  advice  or 
expression  of  opinion  is,  of  course,  insufficient  to  constitute  a  promise  either 
original  or  collateral.8  And  where  members  of  a  public  board  agreed  to 
borrow  money  on  their  individual  credit  to  enable  the  municipality  to  pay  for 
services  to  be  rendered  to  it  by  a  third  person,  the  latter  could  not  recover 
against  the  individual  member?.3 

Promise  to  Take  Goods  Not  Paid  For.  —  Where  the  purchaser  of  goods  does  not 
pay  for  them,  and  a  third  person  agrees  to  take  them  at  the  same  price,  the 
promise  of  the  latter  is  original.4 

Promise  to  Accept  Services  Relinquished  by  Another.  —  And  where  the  promisor  orally 
agrees  to  accept  services  relinquished  by  another  at  the  same  price,  the 
promise  is  valid.5 

Guaranty  or  Warranty  of  Note.  —  The  undertaking  of  a  surety  who  signs  upon 
the  face  or  at  the  end  of  a  contract,  with  the  principal,  although  he  adds  the 
word  surety  to  his  name,  is  an  original  and  not  a  collateral  undertaking.  It 
is  not  a  promise  to  answer  for  the  debt  of  another,  but  is  an  undertaking  for 
the  direct  performance  on  his  own  part.6  But  the  mere  ordinary  guaranty  of 
the  collection  or  payment  of  a  note  is  collateral  and  must  be  in.  ■writing.7 
The  indorsement  of  a  note  is  not  a  collateral  undertaking,  but  a  new  contract 
between  indorser  and  indorsee,8  but  an  oral  promise  made  at  the  time  of 
indorsement  to  the  effect  that  the  indorser  will  pay  if  the  maker  does  not  is 
collateral  and  invalid.9  An  oral  warranty  of  the  validity  of  a  note  given  by 
the  warrantor  in  payment  of  his  own  debt  is  an  original  promise,10  as  is  a 
warranty  that  the  maker  is  solvent,11  or  liable.13 

Guaranty  of  Title.  —  An  agreement  to  guarantee  the  title  to  personal  chattels 


1.  "Will  See  You  Paid,"  Original — United 
States.  —  Davis  v.  Patrick,  141  U.  S.  489. 

Georgia.  —  Maddox  v.  Pierce,  74  Ga.  838 ; 
Baldwin  v.  Hiers,  73  Ga.  739. 

Illinois. —  Hartley  v.  Varner,  88  111.  561; 
Berkowsky  v.  Viall,  66  111.  App.  349  ;  Geelan  v. 
Reid,  22  111.  App.  165. 

Massachusetts.  —  Phelps  v.  Stone,  172  Mass. 
355- 

Michigan.  —  Larson  v.  Jensen,  53  Mich. 
427. 

Minnesota.  —  Amort  v.  Christofferson,  57 
Minn.  234. 

New  York.  —  Higgins  v.  Hallock,  60  Hun 
(N.  Y.)  125,  affirmed  138  N.  Y.  606.  See  also 
Clark  v.  Howard,  150  N.  Y.  239. 

Oklahoma.  —  Trulock  v.  Blair,  8  Okla.  345. 

Pennsylvania.  —  Warnick  v.  Grosholz,  3 
Grant  Cas.  (Pa.)  234. 

South  Dakota.  —  Meldrum  v.  Kenefick,  15  S. 
Dak.  373. 

Vermont.  —  Greene  v.  Burton,  59  Vt.  425  ; 
Blodgett  v.  Lowell,  33  Vt.  174;  Bushee  v. 
Allen,  31  Vt.  631  ;  Whitman  v.  Bryant,  49  Vt. 
512. 

"  Will  Pay  You  if  He  Does  Not,"  Original.  — 

Newman  v.  Newman,  7  Kan.  App.  77 ;  Griffin 
v.  Condon,  (Supm.  Ct.  App.  T.)  18  Misc.  (N. 
Y.)  236. 

"  Will  Stand  Good  for  It,"  Original.  —  McNabb 
v.  Clipp,  s  Ind.  App.  204 ;  May  v.  Walker,  20 
Pa.  Super.  Ct.  581. 

"  Will  Fix  It,"  Original. —  Speers  v.  Knarr,  4 
Pa.  Super.  Ct.  80. 

2.  Advice  or  Opinion. —  Lombard  v.  Martin, 
39  Miss.  147. 

3.  Members  of  Public  Board  Undertaking-  to 
Borrow  Money.  —  Frissell  v.  Williams,  87  Mo. 
App.  518. 


4.  Promise  to  Tske  Goods  Not  Paid  For.  — 

Browning  v.  Stallard,  5  Taunt.  450,  1  E.  C.  L. 
154;  Griffin  V.  Derby,  5  Me.  476;  Compton  v. 
Mellis,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  301; 
Carro  v.  Tucker,  2  Tex.  App.  Civ.  Cas.,  §  454. 

Existing  Debt  of  a  Third  Person  —  Where 
goods  were  sold  and  delivered  to  one  person 
solely  upon  the  credit  of  another,  the  subsequent 
oral  promise  of  the  former  to"  pay  though  the 
goods  were  used  by  him  is  invalid.  Hendricks 
v.  Robinson,  56  Miss.  694. 

5.  Promise  to  Accept  Servicer;  ^Relinquished  by 
Another. —  Benedict  v.  Dunning,  1  Daly  (N.  Y.) 
241. 

6.  Surety  Signing  Contract. —  Perkins  v.  Good- 
man, 21  Barb.  (N.  Y.)  218.  See  also  Casey  v. 
Brabason,  (Supm.  Ct.  Spec.  T.)  10  Abb.  Pr.  (N. 
Y.)  368. 

A  Promise  to  Pay  a  Note  written  thereon  on 
the  day  of  the  date  thereof  is  original.  Fowler 
v.  MacDonald,  4  Cranch  (C.  C. )  297. 

7.  Ordinary  Guaranty  of  Note. —  Day  v.  Elmore, 
4  Wis.  190;  Halsted  v.  Francis,  31  Mich.  113. 

Where  a  Wife  Signs  a  Note  for  the  debt  of  a 
third  person,  her  husband's  oral  promise  at  the 
same  time  to  see  it  paid  is  void.  Miller  v. 
Long,  45  Pa.  St.  350. 

3.  Indorsement  of  Note.  —  Spann  v.  Baltzell, 
r  Fla.  301.  See  also  infra,  this  section,  Prom- 
ise to  Pay  Promisor's  Own  Debt  —  Guaranty 
of  Obligation  of  Third  Person. 

9.  Talbott  v.  Suit,  68  Md.  443. 

10.  Warranty  of  Validity  of  Note. —  White  v. 
Webster,  58  Ind.  233. 

11.  Warranty  of  Solvency  of  Maker. —  Has- 
singer  v.  Newman,  83  Ind.  124;  Huntington  v. 
Wellington,  12  Mich.  10. 

12.  Warranty  of  Liability  of  Maker.  —  King  v. 
Summitt,  73  Ind.  312. 
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may  be  an  independent  original  agreement,  or  it  may  be  collateral  to  the 
express  or  implied  warranty  of  title  by  another  person.1  Thus,  an  auctioneer 
who  expressly  agrees  on  his  own  account  to  warrant  the  title  to  the  property 
sold  by  him  is  liable  as  upon  an  original  undertaking.3 

Guaranty  of  Performance  of  Contract.  —  One  who  guarantees  orally  that  another 
will  perform  his  part  of  a  contract  is  bound  by  his  original  undertaking.3 
Thus,  a  factor  or  commission  merchant  who  verbally  agrees  to  guarantee  the 
sales  is  held  for  the  default  of  the  principal,  notwithstanding  the  statute,4  and 
the  promise  of  a  del  credere  factor  to  guarantee  sales  is  regarded  as  an  oiiginal 
and  not  as  a  collateral  undertaking  and  need  not  be  in  writing.5 

Promise  to  Procure  Security. — A  promise  is  not  within  the  statute  where  a 
fulfilment  thereof  would  not  discharge,  or  render  the  promisor  liable  to  dis- 
charge, any  debt  or  obligation  of  a  third  person,  even  though  its  nonfulfilment 
may  subject  the  promisor  to  damages,  not  necessarily,  however,  to  the  amount 
of  such  debt  or  obligation.6  Thus,  while  a  promise  to  sign  or  indorse  the 
written  obligation  of  a  third  person,7  or  to  discount  the  same,8  or  to  make  or 
indorse  a  note  with  others  to  raise  money  to  pay  the  third  person's  debt,9 
may  be  collateral  and  within  the  statute,  yet  a  promise  to  a  creditor  to  get 
another  person  to  sign  as  security  for  his  debtor  is  original,10  as  is  a  promise 
to  a  creditor  to  transfer  11  or  to  procure  another  to  transfer  property  as  security 
for  the  debt,1*  or  to  withhold  money  of  the  debtor  in  the  promisor's  hands 
until  the  creditor  can  secure  his  claim  by  foreign  attachment.13  And  a  prom- 
ise to  a  surety  to  procure  a  mortgage  from  the  principal  to  secure  the  surety's 
express  obligation  to  save  the  principal  harmless,  is  not  within  the  statute.14 

c.  Existing  or  Future  Debt.  —  The  debt  promised  to  be  paid  need 
not  of  necessity  be  in  existence  when  the  promise  is  made.  Whether  the 
debt  be  an  existing  or  a  future  one,  the  liability  of  the  promisor  depends 
upon  the  nature  of  the  promise,  that  is  to  say,  whether  it  is  an  original  or  a 
collateral  promise. 15 

d.  Debt  of  Another  Must  Be  Enforceable.  —  Where  theVe  exists 
no  sufficient,  actual,  primary  liability  to  which  the  promise  to  pay  can  be 
collateral,  the  undertaking  is  of  necessity  original  in  its  nature  and  not  within 


1.  Stratton  v.  Hill,  134  Mass.  27,  holding 
that  if  such  an  agreement  is  made  as  a  part  of 
the  bargain  and  sale  of  the  chattels,  but  by  a 
person  other  than  the  vendor,  an  important  fact 
to  be  determined  is  whether  the  vendor  by  the 
sale  expressly  or  impliedly  warranted  the  title ; 
if  he  did,  the  inference  may  be  that  the  guar- 
anty is  that  the  vendor  will  keep  his  contract 
of  warranty  and  not  make  default. 

2.  Warranty  by  Auctioneer. —  Schell  v.  Steph- 
ens, 50  Mo.  375. 

3.  Guaranty  of  Performance  of  Contract.  — 
Beaty  v.  Grim,  18  Ind.  131. 

4.  Factor  or  Commission  Merchant.  —  Wolff  v. 
Koppel,  5  Hill  (N.  Y.)  458;  Sherwood  v.  Stone, 
14  N.  Y.  267.  According  to  the  latter  decision 
a  different  rule  prevails  in  England,  because 
there  the  undertaking  is  understood  to  be  col- 
lateral instead  of  original  as  in  the  United 
States. 

5.  Del  Credere  Factor. —  See  the  title  T>v;.. 
Credere  Agency,  vol.  9,  p.  183.  See  also 
Bullowa  v.  Orgo.  57  N.  J.  Eq.  428;  Balderston 
v.  National  Rubber  Co.,  18  R.  I.  338. 

6.  Resseter  v.  Waterman,  151  111.  181.  Com- 
pare Scott  v.  Thomas,  2  111.  58. 

7.  Promise  to  Sign  or  Indorse  TTote,  etz.  — 
Hayes  v.  Burkam,  51  Ind.  130;  Dee  v.  Downs, 
57  Iowa  589;  Carville  v.  Crane,  5  Hill  (N.  Y.) 


483  ;  Bronson  v.  Stroud,  2  McMull.  L.  (S.  Car.) 
372 ;  Taylor  v.  Drake,  4  Strobh.  L.  ( S.  Car.) 
431.  See  also  Gallagher  v.  Brunei,  6  Cow. 
(N.  Y.)  346;  Gibbs  v.  Blanchard,  15  Mich. 
299. 

It  Would  Be  Otherwise  if  the  proof  showed 
that  the  transaction  was  in  fact  a  joint  obliga- 
tion by  maker  and  surety.  Day  v.  Cole,  44 
Iowa  452. 

8.  Promise  to  Discount  Third  Person's  Note.  — 

Dougherty  v.  Bash,  167  Pa.  St.  429.  See  also 
Mallett  v.  Bateman,  12  Jur.  N.  S.  122. 

9.  Wills  v.  Shinn,  42  N.  J.  L.  138. 

10.  Promise  to  Procure  Security. —  Bushell  v. 

Beavan,  1  Bing.  N.  Cas.  103,  27  E.  C.  L.  320; 
Resseter  v.  Waterman,  151  111.  182.  Compare 
Green  v.  Cresswell,  10  Ad.  &  El.  453,  37  E.  C. 
L.  142;  Carville  v.  Crane,  5  Hill  (N.  Y.)  483. 

11.  Palmer  v.  Blain,  55  Ind.  11. 

12.  Boos  v.  Hinkle,  18  Ind.  App.  509. 

13.  Towne  v.  Grover,  9  Pick.  (Mass.)  306. 

14.  Resseter  v.  Waterman,  151  111.  169. 

15.  Existing  or  Future  DeH. —  Wagner  v.  Hal- 
lack,  3  Colo.  183;  Cole  v.  Hutchinson,  34  Minn. 
410.  See  also  Preble  v.  Baldwin,  6  Cush. 
(Mass.)  552;  Cahill  v.  Bigelow,  18  Pick. 
(Mass.)  369;  Perley  v.  Spring,  12  Mass.  297. 
And  see  infra,  this  section.  Benefit  Conferred 
on  Third  Person  at  Promisor's  Request. 

Volume  XXIX. 


Promises  to  Answer  for 


VERBAL  AGREEMENTS. 


Debt,  etc.,  of  Another. 


the  statute.1  The  liability  must  be  a  liability  to  the  promisee  2  and  must  be 
more  than  an  imperfect  or  a  merely  moral  obligation  on  the  part  of  the  third 
pei son. 3  Within  this  rule,  an  oral  promise  to  pay  the  debt  of  an  infant  is 
valid,  although  such  debt  is  voidable  merely  and  not  void.4  So  an  oral  con- 
tract with  a  creditor  to  buy  his  claim  against  a  debtor  and  to  pay  the  amount 
thereof  or  part  of  it  as  the  purchase  price  is  valid,  since  the  transaction  does 
not  contemplate  the  continuance  of  the  original  debtor's  liability  to  the  cred- 
itor;5 and  an  oral  promise  to  a  creditor  to  keep  property  of  his  debtor  for 
security  of  the  creditor  is  valid,  since  no  other  person  has  assumed  the  same 
undertaking.6  Where,  as  an  inducement  for  the  plaintiff  to  purchase  stock 
in  a  corporation,  the  defendant  promised  to  refund  his  money  should  the 
stock  become  worthless,  the  promise  was  not  within  the  statute;7  so  where 
the  defendant  promised  the  purchaser  that  he  would  receive  certain  dividends,8 
or  that  the  stock  should  be  at  par  within  a  stated  time.9 

e.  Necessity  for  Consideration.  —  Where  the  defendant's  liability,  if 
there  is  any,  arises  upon  a  promise  made  or  given,  subsequent  to  the  time  of 
the  creation  of  the  original  debt,  there  must  be  some  further  consideration 
shown,  having  an  immediate  respect  to  such  liability;  for  the  consideration 
for  the  original  debt  will  not  attach  to  the  subsequent  promise.10  And  the 
fact  of  the  undertaking  being  in  writing  does  not  preclude  inquiry  as  to 


1.  Debt  of  Another  Must  Be  Enforceable  — 

United  States.  —  Champlain  Constr.  Co.  v. 
O'Brien,  117  Fed.  Rep.  271. 

California.  —  Kilbride  v.  Moss,  113  Cal.  432. 

Georgia. — •  Crowder  v.  Keys,  91  Ga.  180. 

Illinois.  —  Resseter  v.  Waterman,  151  111.  176. 

Indiana.  —  Shaffer  v.  Ryan,  84  Ind.  140. 

Iowa.  —  See  Townsend  v.  White,  102  Towa 
477- 

Kentucky.  —  Fain  v.  Turner,  96  Ky.  634. 

Massachusetts.  —  Jepherson  v.  Hunt,  2  Allen 
(Mass.)  417. 

Michigan.  —  Gibbs  v.  Blanchard,  15  Mich. 
292  (citing  Browne  on  Statute  of  Frauds,  c.  10; 
Chitty  on  Contracts,  p.  442  et  seq.;  2  Parsons 
on  Contracts  (4th  ed.),  p.  301). 

New  York.  —  Williams  v.  Bedford  Bank,  63 
N.  Y.  App.  Div.  278 ;  Crook  v.  Scott,  65  N.  Y. 
App.  Div.  139,  affirmed  174  N.  Y.  520. 

South  Carolina.  —  Mease  v.  Wagner,  1  Mc- 
Cord  L.  (S.  Car.)  395. 

Vermont.  —  Sampson  v.  Swift,  n  Vt.  315; 
Walker  v.  Norton,  29  Vt.  226 ;  Bellows  v. 
Sowles,  57  Vt.  164. 

"  Debt "  imports  a  sum  of  money  arising  upon 
contract,  and  not  a  mere  claim  for  damages. 
Rietzloff  v.  Glover,  91  Wis.  65,  citing  Zinn  v. 
Ritterman,  (N.  Y.  Super.  Ct.  Spec.  T.)  2  Abb. 
Pr.  N.  S.  (N.  Y.)  262. 

The  Individual  Promise  of  an  Agent  in  behalf 
of  a  principal  having  no  legal  existence  or  re- 
sponsibility is  valid.  Learn  v.  Upstill,  52  Neb. 
271. 

2.  Liability  Must  Be  to  Promisee. —  Resseter  v. 

Waterman,  151  111.  176. 

3.  Resseter  v.  Waterman,  151  111.  169,  hold- 
ing that  inasmuch  as  a  surety  has  no  express 
promise  of  indemnity  from  his  principal  and 
cannot  enforce  against  the  latter,  either  at  law 
or  in  equity,  a  claim  to  indemnity  until  the 
surety  has  actually  paid  the  debt  or  made 
equivalent  arrangements,  an  oral  promise  by 
another  to  the  surety  to  obtain  for  him  security 
from  the  principal  in  consideration  of  the 
surety  becoming  bound,  is  a  valid  promise. 
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4.  Promise  to  Pay  Debt  of  Infant. —  King  v. 
Summitt,  73  Ind.  312.  Compare  Dexter  v. 
Blanchard,  n  Allen  (Mass.)  365;  Brown  v. 
Farmers,  etc.,  Nat.  Bank,  88  Tex.  265.  See 
also  Chapin  v.  Lapham,  20  Pick.  (Mass.)  471. 

5.  Promise  to  Buy  Claim  of  Creditor. —  Anstey 
v.  Marden,  1  B.  &  P.  133  ;  Stillman  v.  Dresser, 
22  R.  I.  389 ;  Mead  v.  Keyes,  4  E.  D.  Smith 
(N.  Y.)  510. 

6.  Merrill  v.  Englesby,  28  Vt.  150.  See  also 
supra,  this  subsection,  Original  and  Collateral 
Promises. 

7.  Promise  to  Refund  Value  of  Stock  —  Kilbride 
v.  Moss,  113  Cal.  432. 

8.  Guaranty  of  Dividends.  —  Moorhouse  v. 
Crangle,  36  Ohio  St.  130. 

9.  Guaranty  of  Value  of  Stock,  —  Hill  v.  Smith, 
21  How.  (U.  S.)  283. 

10.  Necessity  for  Consideration — Alabama. — 
Click  v.  McAfee,  7  Port.  (Ala.)  62. 

Arkansas.  —  See  Hughes  v.  Lawson,  31  Ark. 
614. 

California.  —  See  Diamond  Coal  Co.  v.  Cook, 
129  Cal.  xviii,  61  Pac.  Rep.  578. 

Florida.  —  Lines  v.  Smith,  4  Fla.  47. 

Georgia.  —  Crane  v.  Bullock,  R.  M.  Charlt. 
(Ga.)  318. 

Illinois.  —  Hite  v.  Wells,  1 7  111.  88  ;  Eddy  v. 
Roberts,  17  111.  505;  Bacharach  v.  McCurrach, 
43  111.  App.  584. 

Iowa.  —  Westheimer  v.  Peacock,  2  Iowa  528, 
citing  Leonard  v.  Vredenburgh,  8  Johns.  (N. 
Y.)  29. 

Kentucky.  —  Jones  v.  Walker,  13  B.  Mon. 
(Ky.)  356.  See  also  Waggener  v.  The  Bells,  4 
T.  B.  Mon.  (Ky.)  7. 

Massachusetts.  —  Stone  v.  Symmes,  18  Pick. 
(Mass.)  467. 

New  York.  —  Mallory  v.  Gillett,  21  N.  Y. 
412;  New  Jersey  State  Bank  v.  Mettler,  2  Bosw. 
(N.  Y.)  392;  Leonard  v.  Vredenburgh,  8  Johns. 
(N.  Y.)  29;  Hall  v.  Farmer,  2  N.  Y.  555,  af- 
firming 5  Den.  (N.  Y.)  484;  Weed  v.  Clark,  4 
Sandf.  (N.  Y.)  31  ;  Barker  v.  Bucklin,  2  Denv 
(N.  Y.)  45. 
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whether  a  consideration  for  the  promise  in  fact  exists.1  But  if  the  defend- 
ant's promise  be  made  contemporaneously  with  the  creation  of  the  original 
debt,  the  same  consideration  will  uphold  both.3  Whether  the  existence  of  a 
new  and  distinct  consideration  will  alone  uphold  the  promise  is  considered 
elsewhere  in  this  title, 3  as  is  also  the  question  whether  the  writing  must 
express  the  consideration.4 

/.  Acceptance  of  Bills,  Orders,  Etc.  — bui  of  Exchange.  —  An  acceptance 
of  a  bill  of  exchange  is  not  a  collateral  engagement  to  pay  the  debt  of 
another;  it  is  an  absolute  engagement  to  pay  to  the  holder  of  the  bill.  The 
promise  creates  an  original  liability,  for  the  payee  accepts  the  acceptor  as  his 
debtor.  Such  acceptances,  therefore,  need  not  be  in  writing.5  In  F-ngland* 
and  iivsome  of  the  United  States,  however,  the  acceptance  of  a  bill  of  exchange 
is  expressly  required  by  statute  to  be  in  writing,7  and  the  fact  that  such 
statutes  have  been  passed  illustrates,  it  is  said,  the  common  understanding 
that  such  promises  are  not  within  the  statute  of  frauds.8 

Order.  —  The  foregoing  rule  applies  equally  to  an  oral  acceptance  or  promise 
to  pay  an  order  for  the  payment  of  money,9  provided  there  has  been  privity 
between  acceptor  and  drawer  and  the  former  is  actually  indebted  to  the  latter,10 


1.  Consideration  Necessary  in  Addition  to  Writ- 
ing, —  Davis  v.  Tift,  70  Ga.  52 ;  Walker  v. 
Irwin,  94  Iowa  448  ;  Cutler  v.  Everett,  33  Me. 
201  ;  Wyman  v.  Gray,  7  Har.  &  J.  (Md.)  409. 

2.  When  Original  Consideration  Will  Support 
Promise. —  Lehman  v.  Levy,  69  Ala.  51  ;  Bailey 
v.  Freeman,  11  Johns.  (N.  Y.)  221;  Carter 
v.  Odom,  121  Ala.  162.  See  also  Fowler  v. 
MacDonald,  4  Cranch  (C.  C.)  297;  Moses  V. 
Lawrence  County  Bank,  149  U.  S.  298;  Ford  v., 
Hendricks,  34  Cal.  673  ;  Van  Doren  v.  Tjader, 
1  Nev.  380.  And  see  the  title  Accommodation 
Paper,  vol.  1,  p.  344. 

When  Sureties  Sign  at  the  same  time  as  their 
principal  the  one  consideration  is  sufficient. 
Lehman  v.  Levy,  69  Ala.  51. 

3.  See  infra,  this  section,  New  Consideration 
Beneficial  or  Otherwise  to  Promisor. 

4.  See  supra,  this  title,  The  Memorandum  — 
Contents  —  Consideration. 

5.  Oral  Acceptance  of  Bill  of  Exchange  —  Eng- 
land.—  Morris  v.  Stacey,  Holt  N.  P.  153,  3  E. 
C.  L.  68  ;  Wilkinson  v.  Unwin,  7  Q.  B.  D.  636. 

United  States.  —  Shields  v.  Middleton,  2 
Cranch  (C.  C.)  205;  Raborgw.  Peyton,  2  Wheat. 
(U.  S.)  385;  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406. 

Alabama.  —  Kennedy  v.  Geddes,  3  Ala.  581; 
Espalla  v.  Wilson,  86  Ala.  487. 

Illinois.  —  Mason  v.  Dousay,  35  111.  424; 
Nelson  v.  Chicago  First  Nat.  Bank,  48  111.  36  ; 
Sturges  v.  Chicago  Fourth  Nat.  Bank,  75  111. 
595- 

Indiana.  —  Stockwell  v.  Bramble,  3  Ind.  428  ; 
Louisville,  etc.,  R.  Co.  v.  Caldwell,  98  Ind.  245. 

Kansas.  —  Light  v.  Powers,  13  Kan.  96. 

Massachusetts.  —  O'Connell  v.  Mt.  Holyoke 
College,  174  Mass.  511. 

New  York.  —  O'Donnell  v.  Smith,  2  E.  D. 
Smith  (N.  Y.)  124. 

Texas.  —  Neumann  v.  Shroeder,  71  Tex.  81, 
and  cases  cited. 

See  also  the  title  Bills  and  Notes,  vol.  4, 
p.  217. 

It  Is  Immaterial  that  the  acceptor  may  have 
in  his  possession  no  funds  of  the  drawer. 
Raborg  v.  Peyton.  2  Wheat.  (U.  S.)  385. 

Yore;£n  as  \Vell  as  Jfll&ad.  bills  of  exchange  are 


within  the  rule.  Stockwell  v.  Bramble,  3  Ind. 
428. 

6.  English  Statute.  —  See  Neumann  v. 
Shroeder,  71  Tex.  81. 

7.  Statutes  Requiring  Written  Acceptance.  — 

Elliott  v.  Miller,  8  Mich.  132;  Preston  v. 
Young,  46  Mich.  103;  Pfaff  v.  Cummings,  67 
Mich.  143;  Upham  v.  Clute,  105  Mich.  350; 
Rulo  First  Nat.  Bank  v.  Gordon,  45  Mo.  App. 
293;  Haeberle  v.  O'Day,  61  Mo.  App.  390; 
Spaulding  v.  Andrews,  48  Pa.  St.  411  ;  Dull  v. 
Bricker,  76  Pa.  St.  255. 

8.  Newmann  v.  Shroeder,  71  Tex.  81. 

9.  Oral  Acceptance  of  Order.  —  O'Connell  v. 
Mt.  Holyoke  College,  174  Mass.  511;  Dull  v. 
Bricker,  76  Pa.  St.  255. 

10.  When  Oral  Acceptance  of  Order  Valid  — 
Illinois.  —  Nelson  v.  Ravens,  3  111.  App.  565. 
Compare  Hite  v.  Wells,  17  111.  88. 

Indiana.  —  Miller  v.  Neihaus,  51  Ind.  401; 
Indiana  Mfg.  Co.  v.  Porter,  75  Ind.  428. 

Iowa.  —  Walton  v.  Mandeville,  56  Iowa  597. 
Maine. — •  Plummer  v.  Lyman,  49  Me.  229. 
Massachusetts.  —  Eastern  R.  Co.  v.  Benedict, 
10  Gray  (Mass.)  212;  Manley  v.  Geagan,  105 
Mass.  445. 

Missouri.  —  Curie  v.  St.  Louis  Perpetual  Ins. 
Co.,  12  Mo.  578. 

Montana.  —  Lavell  v.  Frost,  16  Mont.  93. 
Nebraska.  —  Barras  v.  Pomeroy  Coal  Co.,  38 
Neb.  311. 

Neiv  York.  —  Pike  v.  Irwin,  1  Sandf.  (N.  Y.) 
14  ;  Gallagher  v.  Nichols,  60  N.  Y.  438.  Com- 
pare  Loonie  v.  Hogan,  9  N.  Y.  435. 

Tennessee.  —  Montague  v.  Myers,  1 1  Heisk. 
(Tenn.)  539. 

Texas.  —  Lemmon  v.  Box,  20  Tex.  329. 
West  Virginia.  —  Barnett  v.  Boone  Lumber 
Co.,  43  W.  Va.  441. 

Wisconsin.  —  West  v.  O'Hara,  55  Wis.  645. 
Compare  Dunbar  v.  Smith,  66  Ala.  490  ;  Chap- 
line  v.  Atkinson,  45  Ark.  67 ;  Wakefield  v. 
Greenhood,  29  Cal.  597 ;  Benson  v.  Walker,  <; 
Hair.  (Del.)  110;  Williams  v.  Caldwell,  4  S. 
Car.  100;  Barto  v.  Phillips,  28  Wash.  482. 
And  see  the  title  Orders,  vol.  21,  p.  941. 

Rule  Applicable  to  Bank  Checks.  —  Morse  v. 
Massachusetts  Nat.  Bank,  Holmes  (U.  S.)  209 ^ 
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g.  Indemnity  Contracts.  —  According  to  the  weight  of  authoiity,  an 
indemnity  contract,  that  is,  a  contract  between  two  parties  whereby  one  agrees 
to  indemnify  and  save  harmless  the  other  from  loss  in  connection  with  a  par- 
ticular transaction,  is  an  original  undertaking  and  so  not  within  the  statute 
of  frauds.1 

2.  Discharge  of  Original  Debtor.  —  An  absolute  promise  to  the  creditor  of 
another  to  pay  him  the  debt  due  from  the  debtor  in  consideration  of  the 
creditor's  discharge  of  the  debtor  is  not  within  the  statute  of  frauds,  for,  the 
original  debt  being  extinguished,  there  is  nothing  to  which  the  new  promise 
can  stand  as  collateral.2  Nor  is  it  necessary  in  such  a  case  that  there  should 
be  any  consideration  moving  between  the  promisor  and  the  original  debtor  3 
An  oral  agreement  to  convert  a  separate  into  a  joint  debt,  the  former  being 
thereupon  discharged,  is  valid.4  It  is  to  be  observed,  however,  that  while 
this  efficacy  is  uniformly  given  to  a  discharge  of  the  original  debtor,  such 
discharge  is  not  always  indispensable  to  the  validity  of  an  oral  promise  of 
another  to  pay  the  debt.5 

3.  Promise  to  Pay  Promisee's  Debt.  —  The  provision  of  the  statute  of  frauds, 
relating  to  promises  to  answer  to  the  debt,  etc.,  of  another,  does  not  refer  to 


Nelson  v.  Chicago  First  Nat.  Bank,  48  111.  36  ; 
Meads  v.  Merchants'  Bank,  25  N.  Y.  143.  See 
also  Kohn  v.  Ft.  Scott  First  Nat.  Bank,  15  Kan. 
428 ;  Nichols  v.  Commercial  Bank,  55  Mo. 
App.  81. 

A  Promise  by  the  Drawer,  after  the  order  has 
been  accepted,  to  pay  the  same,  is  collateral 
and  within  the  statute.  Sears  v.  Lawrence,  15 
Gray  (Mass.)  267. 

1.  See  the  title  Indemnity  Contracts,  vol. 
16,  p.  169.  See  also  the  following  cases:  Week 
v.  Widgeon,  23  Ind.  App.  405  ;  Kauffman  v. 
Harstock,  31  Iowa  472;  Wilson  v.  Smith,  73 
Iowa  429;  Merchant  v.  O'Rourke,  111  Iowa 
351  ;  Sturgis  First  Nat.  Bank  v.  Bennett,  33 
Mich.  520;  Laramee  v.  Tanner,  69  Minn.  156; 
Brantley  v.  Carter,  26  Miss.  282 ;  Doane  v. 
Newman,  10  Mo.  69;  Underhill  v.  Gibson,  2  N. 
H.  352;  Myers  v.  Morse,  15  Johns.  (N.  Y.) 
425;  Tighe  v.  Morrison,  116  N.  Y.  263;  Faulk- 
ner v.  Thomas,  48  W.  Va.  148 ;  Randall  v. 
Kelsey,  46  Vt.  158. 

Contracts  Between  Cosureties  or  Joint  Indorsers 
Valid.  —  Phillips  v.  Preston,  5  How.  (U.  S.) 
278;  Adams  v.  Brown,  (Ky.  1895)  32  S.  W. 
Rep.  282  ;  Hoggatt  v.  Thomas,  35  La.  Ann.  298  ; 
Weeks  v.  Parsons,  176  Mass.  570;  Rose  v. 
Wollenberg,  31  Oregon  269;  Sloan  v.  Gibbes, 
56  S.  Car.  480. 

2.  Discharge  of  Original  Debtor  —  England.  — 
Goodman  v.  Chase,  1  B.  &  Aid.  297,  where 
Ellenborough,  C.  J.,  said :  "  No  case  can  be 
cited  in  which  such  a  discharge  has  not  been 
held  quite  sufficient;"  Butcher  v.  Steuart,  11 
M.  &  W.  857  ;  Bird  v.  Gammon,  3  Bing.  N.  Cas. 
883,  32  E.  C.  L.  366 ;  Lane  v.  Burghart,  1  Q.  B. 
933,  41  E.  C.  L.  845. 

Alabama.  —  Underwood  v.  Lovelace,  61  Ala. 
155;  Carlisle  v.  Campbell,  76  Ala.  247;  Jolley 
v.  Walker,  26  Ala.  690  ;  Cole  v.  Justice,  8  Ala. 
793  ;  Lehman  v.  Levy,  69  Ala.  48. 

California.  —  Barringer  v.  Warden,  12  Cal. 
3"- 

Connecticut.  —  Packer  v.  Benton,  35  Conn. 
343- 

Georgia.  —  Ferst  v.  Waycross  Bank,  m  Ga. 
229. 

Kentucky.  —  Day  v.  Cloe,  4  Bush  (Ky.)  563; 


Armstrong  v.  Flora,  3  T.  B.  Mon.  (Ky.)  43 ; 
Fain  v.  Turner,  96  Ky.  634. 

Maine.  —  Whittemore  v.  Wentworth,  76  Me. 
20. 

Massachusetts.  —  Wood  v.  Corcoran,  1  Allen 
(Mass.)  405. 

New  Jersey.  —  Cowenhoven  v.  Howell,  36  N. 
J.  L.  327. 

New  York.  —  Beach  v.  Hungerford,  19  Barb. 
(N.  Y.)  258;  Booth  v.  Eighmie,  60  N.  Y.  238; 
Flagler  v.  Lipman,  (C.  PI.  Gen.  T.)  2  Misc. 
(N.  Y.)  417.  See  also  Meriden  Britannia  Co. 
v.  Zingsen,  48  N.  Y.  247  ;  Brand  v.  Brand,  48 
N.  Y.  675,  reversing  49  Barb.  (N.  Y.)  346; 
Doolittle  v.  Naylor,  2  Bosw.  (N.  Y.)  206. 

North  Carolina.  —  Cooper  v.  Chambers,  4 
Dev.  L.  (15  N.  Car.)  261. 

Oregon.  —  Miller  v.  Lynch,  17  Oregon  61. 
Texas.  —  Bason   v.    Hughart,   2   Tex.   476 ; 
Marble  Falls  First  Nat.  Bank  v.  Border,  9  Tex. 
Civ.  App.  670. 

Vermont.  —  Cross  v.  Richardson,  30  Vt.  648  ; 
Watson  v.  Jacobs,  29  Vt.  169;  Gleason  v. 
Briggs,  28  Vt.  135;  Anderson  v.  Davis,  9  Vt. 
136- 

See  also  cases  cited  infra,  this  section,  Prom- 
ise to  Pay  Promisor's  Own  Debt  —  Novation. 

In  Anstey  v.  Marden,  1  B.  &  P.  N.  R.  124, 
Chief  Justice  Mansfield  "  did  not  see  how  one 
person  could  undertake  for  the  debt  of  another 
when  the  debt  for  which  he  was  supposed  to 
undertake  was  discharged  by  the  very  bargain." 

In  Cross  v.  Richardson,  30  Vt.  648,  Pierpoint, 
J.,  said:  "If  its  effect  is  to  discharge  the 
original  liability,  then  it  is  not  a  promise  to 
pay  the  debt  of  another,  but  it  is  a  promise  by 
which  the  debt  of  another  is  in  fact  paid.  All 
the  authorities  agree  that  such  a  case  does  not 
come  within  the  statute." 

3.  Underwood  v.  Lovelace,  61  Ala.  155,  over- 
ruling Williams  v.  Sims,  22  Ala.  512,  so  far  as 
the  latter  held  that  the  privity  or  assent  of  the 
original  debtor,  so  that  he  would  become  liable 
to  the  promisor,  was  necessary  to  furnish  a 
legal  consideration  for  the  promise. 

4.  Ex  p.  Lane,  De  G.  300. 

5.  See  infra,  this  section.  New  Consideration 
Beneficial  or  Otherwise  to  Promisor. 
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a  debt  due  from  one  of  the  contracting  parties,1  and  a  promise  by  a  person 
to  pay  the  debt  of  another,  if  made  to  him,  and  supported  by  a  new  con- 
sideration, is  valid  though  not  in  writing. 54  According  to  the  weight  of 
authority  in  the  United  States,  the  creditor  may  sue  upon  a  promise  thus 
made  to  the  debtor;3  at  any  rate,  the  question  whether  an  action  maybe 
maintained  by  him  is  generally  held  not  to  be  affected  by  the  statute  of  frauds 
although  courts  do  not  unite  in  the  reasons  given  for  so  deciding.4 

4.  Promise  to  Pay  Promisor's  Own  Debt  — ■  a.  In  General.  —  The  statute 
of  frauds  by  its  express  terms  applies  only  to  promises  to  answer,  etc.,  for 
the  debt  "  of  another,"  and  a  promise  to  pay  what  is  in  reality  the  promisor's 
own  debt  is  not  within  the  statute  5  though  the  liability  of  another  person 


1.  Preble  v.  Baldwin,  6  Cush.  (Mass.)  553. 
The  Leading  Case  is  Eastwood  v.  Kenyon,  1 1 

Ad.  &  El.  438,  39  E.  C.  L.  137,  where  the  facts 
were  that  the  plaintiff  was  liable  to  a  Mr. 
Blackburn  on  a  promissory  note,  and  the  de 
fendant,  for  a  consideration,  orally  promised 
the  plaintiff  to  pay  and  discharge  the  note  to 
Blackburn.  The  promise  was  held  to  be  valid, 
Denman,  C.  J.,  saying:  "We  are  of  opinion 
that  the  statute  applies  only  to  promises  made 
to  the  person  to  whom  another  is  answerable." 

2.  Promise  to  Pay  Promisee's  Debt — England- 
—  Eastwood  v.  Kenyon,  11  Ad.  &  El.  438,  39 
E.  C.  L.  137. 

Alabama.  —  Clark  v.  Jones,  85  Ala.  131; 
Burkham  v.  Mastin,  54  Ala.  122. 

Connecticut.  —  Pratt  v.  Humphrey,  22  Conn. 
317- 

Illinois.  —  Prather  v.  Vineyard,  9  111.  40. 

Indiana.  —  Whitesell  v.  Heiney,  58  Ind.  112; 
Windell  v.  Hudson,  102  Ind.  521. 

Iowa.  —  Merchant  v.  O'Rourke,  111  Iowa  351. 

Kansas. —  Center  v.  McQuesten,  18  Kan.  476  ; 
Harrison  v.  Simpson,  17  Kan.  508. 

Kentucky.  —  North  v.  Robinson,  1  Duv. 
(Ky.)  71. 

Maine.  —  Watson  v.  Perrigo,  87  Me.  202. 
Maryland.  —  Harwood  v.  Jones,  10  Gill  &  J. 
(Md.)  404. 

Massachusetts.  —  Hubon  v.  Park,  116  Mass. 
541;  Perkins  v.  Littlefield,  5  Allen  (Mass.) 
370;  Pike  v.  Brown,  7  Cush.  (Mass.)  136; 
Preble  v.  Baldwin,  6  Cush.  (Mass.)  553;  Howe 
v.  Walker,  4  Gray  (Mass.)  319;  Alger  v.  Sco- 
ville,  i  Gray  (Mass.)  391. 

Michigan.  —  Comstock  v.  Norton,  36  Mich. 
277  ;  Green  v.  Brookins,  23  Mich.  48.  See  also 
Pratt  v.  Bates,  40  Mich.  37. 

Minnesota.  —  Goetz  v.  Foos,  14  Minn.  265. 

Mississippi.  —  Ware  v.  Allen,  64  Miss.  545. 

Missouri.  —  Green  v.  Estes,  82  Mo.  337; 
Howard  v.  Coshow,  33  Mo.  118;  Flemm  v. 
Whitmore,  23  Mo.  430 ;  Brown  v.  Brown,  47 
Mo.  130. 

New  Hampshire.  —  Tibbetts  v.  Flanders,  18 
N.  H.  284;  Gill  v.  Ferrin,  71  N.  H.  421. 

New  York.  —  Blunt  v.  Boyd,  3  Barb.  (N.  Y.) 
209;  Westfall  v.  Parsons,  16  Barb.  (N.  Y.)  645  : 
Budd  v.  Thurber,  (C.  PI.  Gen.  T.)  61  How.  Pr. 
(N.  Y.)  206;  Mersereau  v.  Lewis,  25  Wend. 
(N.  Y.)  247  ;  New  Jersey  State  Bank  v.  Mettler, 
2  Bosw.  (N.  Y.)  392. 

North  Carolina.  —  Little  v.  McCarter,  89  N. 
Car.  233. 

Pennsylvania.  —  Oliphant  v.  Patterson,  56 
Pa.  St.  368;  Fehlinger  v.  Wood,  134  Pa.  St. 
524- 

29  C.  of  L. — 58  913 


Rhode  Island.  —  Wood  v.  Moriarty,  15  R.  I. 
520. 

Tennessee.  —  Lookout  Mountain  R.  Co.  v. 
Houston,  85  Tenn.  224. 

Texas.  —  Brazee  v.  Woods,  35  Tex.  302. 
Washington.  —  Nordby  v.  Winsor,  24  Wash. 
535;  McGraw  v.  Franklin,  2  Wash.  17. 

"  That  the  statute  of  frauds  applies  only  to 
promises  made  to  the  person  to  whom  another 
is  already,  or  is  to  become,  responsible,  and 
not  to  promises  made  to  the  debtor  on  a  suffi- 
cient consideration,  may  be  now  regarded  as 
conclusively  settled  both  in  England  and  this 
country."  North  v.  Robinson,  1  Duv.  (Ky.) 
re- 
purchase of  Partnership  Property.  —  As  to  the 
validity  of  an  oral  promise  made  by  the  pur- 
chaser of  an  interest  in  a  partnership  to  pay 
the  firm's  debts,  see  infra,  this  section,  Promise 
to  Pay  Promisor' s  Own  Debt. 

3.  See  Harrison  v.  Simpson,  17  Kan.  508; 
Nordby  v.  Winsor,  24  Wash.  535  ;  Lawrence  v. 
Fox,  20  N.  Y.  268;  Wood  v.  Moriarty,  15  R. 
I.  518.  See  also  the  title  Contracts,  vol.  7, 
pp.  104,  105  ;  and  the  title  Parties  to  Actions, 
15  Encyc.  of  Pl.  and  Pr.,  p.  509. 

4.  The  diverse  reasons  advanced  by  the  courts 
are  stated  and  discussed  in  Wood  v.  Moriarty, 
15  R.  I.  518. 

5.  Promise  to  Pay  Promisor's  Debt — Alabama. 
—  Aultman  v.  Fletcher,  110  Ala.  458;  Files  v. 
McLeod,  14  Ala.  611.  See  also  Wells  v.  Thomp- 
son, 50  Ala.  83. 

Arkansas.  —  Gist  v.  Harkrider,  (Ark.  1891) 
15  S.  W.  Rep.  187;  Conger  v.  Cotton,  37  Ark. 
286;  McGill  v.  Dowdle,  33  Ark.  311. 

California.  —  Barringer  v.  Warden,  12  Cal. 
3ii- 

Colorado.  —  Cerrusite  Min.  Co.  v.  Steele, 
(Colo.  App.  1902)  70  Pac.  Rep.  1091  ;  De  Walt 
v.  Hartzell,  7  Colo.  601. 

Georgia.  —  Wilson  v.  Dozier,  58  Ga.  602. 

Illinois.  —  Darst  v.  Bates,  95  111.  512. 

Indiana.  —  Parker  v.  Dillingham,  129  Ind. 
S42. 

lovoa.  —  French  v.  French,  84  Iowa  655 ; 
Tarbell  v.  Stevens,  7  Iowa  163. 

Kentucky.  —  Creel  v.  Bell,  2  J.  J.  Marsh. 
(Ky.)  309. 

Maine.  —  Rowe  v.  Whittier,  21  Me.  545. 

Maryland.  —  Rider  v.  Riely,  22  Md.  540,  2  Md. 
Ch.  16 ;  Thompson  v.  Dorsey,  4  Md.  Ch.  149. 

Massachusetts.  —  Colt  v.  Root,  17  Mass.  229; 
Burr  v.  Wilcox,  13  Allen  (Mass.)  269. 

Michigan.  —  Calkins  v.  Chandler,  36  Mich. 
320;  Bryant  v.  Rich,  104  Mich.  124;  Duma- 
noise  v.  Townsend,  80  Mich.  308. 
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for  the  same  debt  may  incidentally  be  extinguished  by  performance  of  the 
promise  ; 1  and  in  the  United  States  according  to  the  weight  of  authority,  but 
not  in  England,  a  valid  promise  to  a  debtor  to  pay  a  debt  of  the  latter  which  is 
aiso  a  debt  of  the  promisor,  is  enforceable  at  the  suit  of  the  creditor  for  whose 
benefit  it  is  made.3  Thus,  a  promise  to  pay  a  debt  for  which  the  promisor's 
property,  or  property  in  which  he  has  an  interest,  is  responsible  3  may  be 
regarded  as  a  promise  to  pay  his  own  debt  sub  modo*  so  the  promise  of  a 
relieved  indorser  of  commercial  paper,5  a  debtor's  promise  to  the  assignee  of 
his  creditor  to  pay  the  debt  to  the  assignee,6  or  a  promise  by  a  tenant  of  a 
lessee  to  pay,  as  part  of  the  tenant's  rent,  the  ground  rent  for  which  the 
lessee  is  liable,7  need  not  be  in  writing  in  order  to  be  valid.  But  the  oral 
promise  of  a  stockholder  in  a  corporation,  to  a  creditor  of  the  corporation,  to 
pay  a  debt  of  the  latter  cannot  be  upheld  on  the  sole  contention  that  the  debt 
is  that  of  the  promisor.8 

b.  Promises  as  Part  of  Purchase  Price  of  Property.  —  A  promise 
by  the  purchaser  of  property,  and  as  a  part  of  the  consideration  for  the  pur- 
chase, to  pay  a  debt  of  the  seller,9  or  a  promise  to  pay  a  claim  of  the  seller 


Missouri.  —  Bradshaw  v.  Cochran,  91  Mo. 
App.  294.. 

New  York.  —  Dodge  v.  Zimmer,  110  N.  Y. 

43- 

North  Carolina.- — Shaver  v.  Adams,  10  Ired. 
L.  (32  N.  Car.)  13. 

Ohio.  —  Hoover  v.  Morris,  3  Ohio  56 ; 
Teeters  v.  Lamborn,  43  Ohio  St.  144. 

Oregon.  —  Kiernan  v.  Kratz,  42  Oregon  474. 

Pennsylvania.  —  Whitcomb  v.  Kephart,  50 
Pa.  St.  85. 

Rhode  Island.  —  Aldrich  v.  Carpenter,  160 
Mass.  166,  a  case  controlled  by  the  law  of 
Rhode  Island  pursuant  to  a  stipulation  of  the 
parties  to  the  suit. 

Tennessee.  —  Guggenheim  v.  Rosenf  eld,  9 
Baxt.  (Tenn.)  533. 

Vermont.  —  Dorwin  v.  Smith,  35  Vt.  69. 

West  Virginia.  —  Say  re  v.  Edwards,  19  W. 
Va.  352 ;  Faulkner  v.  Thomas,  48  W.  Va. 
148. 

Wisconsin.  —  Bailliet  v.  Scott,  32  Wis.  174; 
Gauger  v.  Pautz,  45  Wis.  449. 

Debt  of  Promisor  and  Others.  —  In  Castling  v. 
Aubert,  2  East  325,  Lord  Ellenborough  held 
that  the  promise  of  one  to  pay  a  debt  for  which 
the  promisor,  as  well  as  others,  was  bound,  was 
clearly  not  within  the  statute. 

A  Husband's  Promise  to  Pay  His  Wife's  Attorney 
for  services  already  rendered  by  the  latter  to 
the  wife  in  her  suit  against  the  husband  for 
separate  maintenance,  the  attorney's  claim  being 
allowable  against  the  husband  on  application 
to  the  court,  is  a  promise  to  pay  the  husband's 
own  obligation  within  the  rule  stated  in  the 
text.    Stein  v.  Blake,  56  111.  App.  525. 

The  Purchaser  of  a  Claim  against  another  is 
clearly  liable  on  his  oral  promise  to  pay  the 
amount  of  the  claim,  or  a  part  thereof,  as  the 
price  agreed.  See  supra,  this  section,  1.  d.  In 
General  —  Debt  of  Another  Must  Be  En- 
forceable. 

Promise  to  Share  Expenses  of  Suit.  —  An  agree- 
ment by  one  to  pay  another  a  part  of  the  ex- 
penses of  a  suit  to  be  instituted  by  the  latter 
in  regard  to  a  matter  of  common  interest  to 
both  parties  is  not  within  the  statute.  Dorwin 
v.  Smith,  35  Vt.  69. 

1.  Britton  v.  Angier,  48  N.  H.  420,  and  the 


cases  cited  in  the  following  notes  and  in  the 
notes  to  the  next  two  subsections. 

2.  See  the  title  Parties  to  Actions,  15 
Encyc.  of  Pl.  and  Pr.  509  et  seq. 

3.  See  infra,  this  section,  New  Consideration, 
Beneficial  or  Otherwise,  to  Promisor  —  Relin- 
quishment of  Lien  or  Other  Advantage  by 
Creditor. 

4.  Fish  v.  Thomas,  5  Gray  (Mass.)  45. 

5.  Uhler  v.  Farmers'  Nat.  Bank,  64  Pa.  St. 
406.    See  also  Fell  v.  Dial,  14  S.  Car.  247. 

6.  Mt.  Olivet  Cemetery  Co.  v.  Shubert,  2  Head 
(Tenn.)  116. 

7.  Neagle  v.  Kelly,  146  111.  460,  affirming  44 
111.  App.  234.  See  also  Wolke  v.  Fleming,  103 
Ind.  105.  But  compare  Hogsett  v.  Ellis,  17 
Mich.  351. 

8.  Wyman  v.  Gray,  7  Har.  &  J.  (Md.)  409; 
Free  Schools  v.  Flint,  13  Met.  (Mass.)  539. 

9.  Promise  as  Part  of  Purchase  Price  —  United 
States.  —  Phelps  v.  Clasen,  Woolw.  (U.  S.) 
204 ;  Sonstiby  v.  Keeley,  7  Fed.  Rep.  447. 

Alabama.  —  Carpenter  v.  Murphree,  49  Ala. 
84;  Cameron  v.  Clarke,  11  Ala.  259;  McKenzie 
v.  Jackson,  4  Ala.  230. 

California. — •  Tevis  v.  Savage,  130  Cal.  411; 
Meyer  v.  Parsons,  129  Cal.  653;  Sacramento 
Lumber  Co.  v.  Wagner,  67  Cal.  293  ;  McLaren 
v.  Hutchinson,  22  Cal.  187. 

Florida.  —  American  Lead  Pencil  Co.  v. 
Wolfe,  30  Fla.  360. 

Georgia.  —  Wilson  v.  Dozier,  58  Ga.  602 ; 
Ford  v.  Finney,  35  Ga.  258. 

Illinois.  —  Meyer  v.  Hartman,  72  111.  442 ; 
Wilson  v.  Bevans,  58  111,  232 ;  Rabbermann  v. 
Wiskamp,  54  111.  179;  Brown  v.  Strait,  19  111. 
88;  Eddy  v.  Roberts,  17  111.  508;  Knisely  v. 
Brown,  95  111.  App.  516;  Rothermel  v.  Bell, 
etc.,  Coal  Co.,  79  111.  App.  667 ;  Kee  v.  Cahill, 
86  111.  App.  561  ;  McCasland  v.  Doorley,  47 
111.  App.  513;  Mathers  v.  Carter,  7  111.  App. 
225  ;  Scudder  v.  Carter,  43  111.  App.  252. 

Indiana.  —  Boruff  v.  Hudson,  138  Ind.  283; 
Bateman  v.  Butler,  124  Ind.  223;  Turpie  v. 
Lowe,  114  Ind.  37;  Carter  v.  Zenblin,  68  Ind. 
436:  Fisher  v.  Wilmoth.  68  Ind.  449;  Campbell 
v.  Patterson,  58  Ind.  66  ;  Headrick  v.  Wisehart, 
57  Ind.  129;  Crim  v.  Fitch,  53  Ind.  214;  Wood- 
ward v.  Wilcox,  27  Ind.  207 ;  Nelson  v.  Hardy, 
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against  a  third  person  1  is  a  promise  to  pay  the  purchaser's  debt  and  not 
within  the  statute.    For  the  same  reason  the  purchaser's  oral  promise,  as  a 


7  Ind.  364;  Deering  v.  Armstrong,  14  Ind.  App. 
44.    See  also  Wolke  v.  Fleming,  103  Ind.  105. 

Ioiva.  —  Calumet  Paper  Co.  v.  Stotts  Invest. 
Co.,  96  Iowa  147;  Blair  Town  Lot,  etc.,  Co.  v. 
Walker,  39  Iowa  406;  Clinton  Nat.  Bank  v. 
Studemann,  74  Iowa  104;  Morrison  v.  Hogue, 
49  Iowa  574;  Chamberlin  v.  Ingalls,  38  Iowa 
300;  Johnson  v.  Knapp,  36  Iowa  616. 

Kansas.  —  Piano  Mfg.  Co.  v.  Burrows,  40 
Kan.  361. 

Kentucky.  —  Mudd  v.  Carico,  104  Ky.  719; 
Daniels  v.  Gibson,  (Ky.  1898)  47  S.  W.  Rep. 
621  ;  Spadone  v.  Reed,  7  Bush  (Ky.)  455;  Wil- 
liams v.  Rogers,  14  Bush  (Ky.)  776. 

Maine.  —  Coffin  v.  Bradbury,  89  Me.  476; 
Perkins  v.  Hitchcock,  49  Me.  468 ;  Maxwell  v. 
Haynes,  41  Me.  559;  Brown  v.  Attwood,  7  Me. 
356;  Todd  v.  Tobey,  29  Me.  219;  Dearborn  v. 
Parks,  s  Me.  81. 

Minnesota.  —  Sullivan  v.  Murphy,  23  Minn. 
6 ;  Stariha  v.  Greenwood,  28  Minn.  521 ; 
Sanders  v.  Classon,  13  Minn.  379. 

Mississippi.  —  Sweatman  v.  Parker,  49  Miss. 
19;  Lee  v.  Newman,  55  Miss.  365. 

Missouri.  —  Holt  v.  Dollarhide,  61  Mo.  433; 
Flanagan  v.  Hutchinson,  47  Mo.  237  ;  Robbins 
v.  Ayres,  10  Mo.  538;  Price  v.  Reed,  38  Mo. 
App.  489 ;  Beardslee  v.  Morgner,  4  Mo.  App. 
T39- 

Nebraska.  —  Clay  v.  Tyson,  19  Neb.  530; 
Clopper  v.  Poland,  12  Neb.  69. 

Nevada.  —  Alcalda  v.  Morales,  3  Nev.  132. 

New  Hampshire. —  Hoysradt  v.  Holland,  50 
N.  H.  433  ;  Britton  v.  Angier,  48  N.  H.  420. 

New  Jersey.  —  Berry  v.  Doremus,  30  N.  J. 
L.  399- 

Neiv  York.  —  Barker  v.  Bucklin,  2  Den.  (N. 
Y.)  45  ;  Barker  v.  Bradley,  42  N.  Y.  316; 
Smart  v.  Smart,  97  N.  Y.  564;  Farley  v.  Cleve- 
land, 4  Cow.  (N.  Y.)  432 ;  Jennings  v.  Web- 
ster, 7  Cow.  (N.  Y.)  256 ;  Cailleux  v.  Hall,  1 
E.  D.  Smith  (N.  Y.)  5  ;  Connor  v.  Williams, 
2  Robt.  (N.  Y.)  46;  Metzger  v.  Edson,  (Supm. 
Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  236;  New- 
York  Small  Stock  Co.  v.  Klosset,  (C.  PI.  Gen. 
T.)  13  Misc.  (N.  Y.)  234;  Sternwald  v.  Siegel, 
(C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  70;  Skelton 
v.  Brewster,  8  Johns.  (N.  Y.)  376  ;  Seaman  v. 
Hasbrouck,  35  Barb.  (N.  Y.)  151  ;  Huber  v. 
Ely,  45  Barb.  (N.  Y.)  169;  Ellwood  v.  Monk,  5 
Wend.  (N.  Y.)  235  ;  Therasson  v.  McSpedon, 
2  Hilt.  (N.  Y.)  1  ;  Cox  v.  Weller,  6  Thomp.  & 
C.  (N.  Y.)  309;  Gold  v.  Phillips,  10  Johns.  (N. 
Y.)  412;  Winfield  v.  Potter,  10  Bosw.  (N.  Y.) 
226. 

North  Carolina.  —  Rice  v.  Carter,  1 1  Ired.  L. 
(33  N.  Car.)  298. 

Ohio.  —  Swihart  v.  Shaum,  24  Ohio  St.  432 ; 
Laws  v.  Scales,  7  Ohio  Dec.  (Reprint)  220,  1 
Cine.  L.  Bui.  314. 

Oregon.  —  Strong  v.  Kamm,  13  Oregon  172. 

Pennsylvania.  —  Delp  v.  Bartholomay  Brew- 
ing Co.,  123  Pa.  St.  42;  Wynn  v.  Wood,  97  Pa. 
St.  216;  Taylor  v.  Preston.  79  Pa.  St.  436; 
Townsend  v.  Long,  77  Pa.  St.  143;  Clymer  v. 
De  Young,  54  Pa.  St.  118;  Baily  v.  Schroyer, 
(Pa.  1885)  1  Atl.  Rep.  717;  Dunlevy's  Estate, 
io  Pa.  Co.  Ct.  454  ;  Kelly  v.  Baun,  6  Pa.  Super. 


Ct.  327.  See  also  Lennox  v.  Brower,  160  Pa. 
St.  191.  But  compare  Shoemaker  v.  King,  40 
Pa.  St.  107. 

Tennessee.  —  Moore  v.  Stovall,  2  Lea 
(Tenn.)  543,  overruling  Campbell  v.  Findley, 
3  Humph.  (Tenn.)  330. 

Texas.  —  Morris  v.  Gaines,  82  Tex.  255; 
Traders  Nat.  Bank  v.  Clare,  76  Tex.  47  ;  Spann 
v.  Cochran,  63  Tex.  240;  Eppstein  v.  Wolfe, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  52;  Bexar 
Eldg.,  etc.,  Assoc.  v.  Newman,  (Tex.  Civ.  App. 
1893)  25  S.  W.  Rep.  461  ;  Pickett  v.  Jackson, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  568. 

Vermont.  —  Bailey  v.  Bailey,  56  Vt.  398 ; 
Keyes  v.  Allen,  65  Vt.  667  ;  Randall  v.  Kelsey, 
46  Vt.  158;  Gleason  v.  Briggs,  28  Vt.  135; 
Wait  v.  Wait,  28  Vt,  350. 

Virginia.  —  Skinker  v.  Armstrong,  86  Va. 
101  r. 

Washington.  —  Dimmick  v.  Collins,  24  Wash. 
78 ;  Gilmore  v.  Skookum  Box  Factory,  20 
Wash.  703;  Yook  v.  Washington  Mill  Co.,  16 
Wash.  459  ;  Silsby  v.  Frost,  3  Wash.  Ter.  388. 

West  Virginia.  —  Hooper  v.  Hooper,  32  W. 
Va.  526. 

Wisconsin.  —  Green  v.  Hadfield,  89  Wis.  138; 
Hoile  v.  Bailey,  58  Wis.  434;  Putney  v.  Farn- 
ham,  27  Wis.  187. 

Subsequent  Debt  of  Seller. —  A  daughter  who 
had  given  a  bond  for  the  support  of  her  parents 
in  consideration  of  real  estate  conveyed  by 
them  to  her,  was  held  liable  to  a  physician  for 
medical  services  rendered  to  them  upon  her 
subsequent  oral  promise  to  pay  him.  Roun- 
sevel  v.  Osgood,  68  N.  H.  418. 

The  Leading  Case  in  the  United  States,  sup- 
porting the  rule  stated  in  the  text,  is  Barker 
v.  Bucklin,  2  Den.  (N.  Y.)  45,  where  the  plain- 
tiff was  held  entitled  to  recover  upon  proof 
that  the  defendant,  in  consideration  of  a  pair 
of  horses  delivered  to  him  by  one  Francis,  and 
of  forbearance  by  the  plaintiff  to  prosecute 
Francis  for  the  debt  at  the  defendant's  request, 
had  promised  the  plaintiff  to  pay  him  the  value 
of  the  horses  towards  the  debt  which  Francis 
owed  the  plaintiff.  It  was  not  a  promise  to 
answer  for  the  debt  of  another  person,"  said 
the  court,  "  but  merely  to  pay  the  debt  of  the 
party  making  the  promise,  to  a  particular  per- 
son designated  by  him  to  whom  the  debt  be- 
longed and  who  had  a  right  to  make  such 
payment  a  part*  of  the  contract  of' sale." 

Contra. — In  Massachusetts,  however,  an  ex- 
press promise  of  the  defendant  to  the  plaintiff 
to  pay  the  debt  of  a  third  person  to  the  latter, 
the  original  debtor  not  being  discharged  and 
no  consideration  whatever  moving  between 
creditor  and  the  new  promisor,  but  the  only 
consideration  being  a  sale  of  property  to  the 
latter  from  the  original  debtor,  is  a  promise  to 
answer  for  the  debt  of  another  within  the  stat- 
ute. Furbish  v.  Goodnow,  98  Mass.  296.  And 
this  is  the  law  in  North  Carolina,  Haun  v. 
Burrell,  119  N.  Car.  544:  and  also,  it  seems,  in 
Michigan.  Halsted  v.  Francis,  31  Mich.  113. 
See  also  Brown  v.  Hazen,  n  Mich.  219;  Pratt 
v.  Bates,  40  Mich.  37. 

1.  Duncan  v.  Grant,  87  Me.  429. 
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part  of  the  transaction,  to  pay  and  discharge  an  incumbrance  upon  property 
purchased  is  valid.1  And  where  a  partner  sells  his  interest  in  the  partnership 
to  a  copartner  or  third  person  the  purchaser  is  liable  on  his  oral  promise  at 
the  same  time  to  pay  the  firm  debts.2  Usually  in  such  cases  the  promise, 
though  made  to  the  seller  alone,  is  enforceable  by  his  creditor  for  whose 
benefit  it  was  made;3  but  not  where  the  promise  is  loose  and  indefinite  to 
pay  a  class  of  creditors  of  the  promisee  without  naming  them  or  specifying 
the  amounts  due  them.4 

c  Guaranty  of  Obligation  of  Third  Person.  —  Where  the  holder 
of  a  bill  or  note  or  other  contract  of  a  third  person  transfers  it  to  another 
upon  a  consideration  moving  to  himself,  his  guaranty  thereof,  made  simul- 
taneously with  the  transfer,  and  as  a  part  of  the  transaction,  is  not  a  promise 
to  answer  for  the  debt  or  default  of  another  within  the  meaning  of  the 
statute   of   frauds.5     The  authorities  disagree  as  to  the  reason  for  the 


1.  Promise  to  Discharge  Incumbrance  —  Colo- 
rado.—  Mulvany  v.  Gross,  i  Colo.  App.  112. 

Connecticut.  —  Tuttle  v.  Armstead,  53  Conn. 

175. 

Indiana.  —  Lowe  v.  Turpie,  147  Ind.  684; 
Lowe  v.  Hamilton,  132  Ind.  406;  Helms  v. 
Kearns,  40  Ind.  124;  Berkshire  v.  Young,  45 
Ind.  466. 

Iowa.  —  Lamb  v.  Tucker,  42  Iowa  118;  Ross 
v.  Kennison,  38  Iowa  396. 

Kansas.  —  McDowell  v.  Miller,  1  Kan.  App. 
666  ;  Neiswanger  V.  McClellan,  45  Kan.  599. 

Kentucky.  —  Hodgkins  v.  Jackson,  7  Bush 
(Ky.)  342;  Jennings  v.  Crider,  2  Bush  (Ky.) 
322  ;  Botkin  v.  Middlesborough  Town,  etc.,  Co., 
(Ky.  1902)  66  S.  W.  Rep.  747. 

Maine.  —  Flint  v.  Harbor  Land  Co.,  89  Me. 
420. 

Massachusetts.  —  Carr  v.  Dooley,  119  Mass. 
294,  where  the  promise  was  made  to  the  vendor 
who  brought  the  action  on  the  promise. 

Missouri. — Dobyns  v.  Rice,  22  Mo.  App. 
448. 

Nevada.  —  Ruhling  v.  Hackett,  1  Nev.  360. 
New  Jersey.  —  Huyler  v.  Atwood,  26  N.  J. 
Eq.  504. 

New  York.  —  Ely  v.  McNight,  (Supm.  Ct. 
Gen.  T.)  30  How.  Pr.  (N.  Y.)  97. 

Tennessee.  —  Moore  v.  Stovall,  2  Lea 
(Tenn.)  543. 

Texas.  —  Monroe  v.  Buchanan,  27  Tex.  241  ; 
Bexar  Bldg.,  etc.,  Assoc.  v.  Newman,  (Tex. 
Civ.  App.  1893)  25  S.  W.  Rep.  461  ;  Beitel  v. 
Dobbin,  (Tex.  Civ.  App.  1898)  44  S.  W.  Rep. 
299. 

Utah.  —  Thompson  v.  Chees/nan,  15  Utah 
43- 

Wisconsin.  —  Morgan  v.  South  Milwaukee 
Lake  View  Co.,  97  Wis.  275  ;  Lessel  v.  Zillmer, 
105  Wis.  334. 

Contra  in  an  early  case  in  Minnesota. 

Walsh  v.  Kattenburgh,  8  Minn.  127,  and  in 
Massachusetts  it  was  held  that  when  property 
subject  to  a  lien  is  transferred  by  the  debtor 
to  a  third  person,  the  promise  of  the  latter  to 
the  creditor  to  pay  the  debt,  the  creditor  neither 
giving  up  his  claim  against  the  original  debtor, 
nor  any  lien  upon  the  property,  is  a  promise  to 
answer  for  the  debt  of  another.  Brightman  v. 
Hicks.  m8  Mass.  246. 

2.  Promise  by  Purchaser  of  Partner's  Interest  — 
United  States.  —  Rice  v.  Barry,  2  Cranch  (C. 
C.)  447- 
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Georgia.  —  Reid  v.  Wilson,  109  Ga.  424; 
Weatherly  v.  Hardman,  68  Ga.  592. 

Indiana.  —  Dickson  v.  Conde,  148  Ind.  279; 
Vanness  v.  Dubois,  64  Ind.  338 ;  Haggerty  v. 
Johnston,  48  Ind.  41. 

Missouri.  —  Schufeldt  v.  Smith,  139  Mo.  367. 

New  York.  —  Reynolds  v.  Lawton,  62  Hun 
(N.  Y.)  596  ;  Schindler  v.  Euell,  (C.  PL  Gen. 
T.)  45  How.  Pr.  (N.  Y.)  33. 

Texas.- — Gay  v.  Pemberton,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  400. 

But  in  Clapp  v.  Lawton,  31  Conn.  95,  it  was 
held  that  such  an  oral  promise  to  the  retiring 
partner  is  within  the  statute  of  frauds  as 
against  a  creditor  on  the  promise. 

3.  Promise  Enforceable  by  Beneficiary.  —  In 
many  of  the  cases  cited  in  the  preceding  notes 
the  promise  was  made  to  the  seller  alone,  and 
the  action  thereon  was  expressly  held  to  be 
maintainable  by  the  creditor,  or  was  sustained 
without  discussion  of  his  right  to  sue,  and  in 
some  of  the  cases  the  promise  was  made  to  the 
creditor,  but  his  right  to  sue  was  not  placed 
upon  that  ground.  The  conflicting  authorities 
upon  the  right  of  a  person  to  sue  upon  a 
promise  made  for  his  benefit,  but  to  a  third 
person,  are  collated  in  the  title  Parties  to 
Actions,  15  Encyc.  of  Pl.  and  Pr.  509  et  seq., 
where  it  is  shown  that  the  weight  of  American 
authority  is  in  favor  of  the  right. 

4.  Lang  v.  Henry,  54  N.  H.  57.  See  also 
Dow  v.  Clark,  7  Gray  (Mass.)  198. 

5.  Guaranty  of  Third  Person's  Obligation  — 
England.  —  Hargreaves  v.  Parsons,  13  M.  & 
W.  561.  See  also  Brunton  v.  Dullens,  1  F. 
&  F.  450. 

United  States.  — ■  Van  Reimsdyk  v.  Kane,  1 
Gall.  (U.  S.)  630,  decree  reversed  on  other 
grounds,  9  Cranch  (U.  S.)  153. 

Georgia.  —  Mobile,  etc.,  R.  Co.  v.  Jones,  57 
Ga.  198. 

Illinois.  —  Smith  v.  Finch,  3  111.  321  ;  Darst 
v.  Bates,  95  111.  512. 

Indiana.  —  Hackleman  v.  Miller,  4  Blackf. 
(Ind.)  322;  Beaty  v.  Grim,  18  Ind.  131;  Has- 
singer  v.  Newman,  83  Ind.  124;  King  v.  Sum- 
mitt,  73  Ind.  312. 

Maryland.  —  Little  v.  Edwards,  69  Md.  499. 

Michigan.  —  Huntington  v.  Wellington,  12 
Mich.  10;  Thomas  v.  Dodge,  8  Mich.  51  ;  Jones 
v.  Palmer,  1  Dougl.  (Mich.)  379. 

Minnesota.  —  Wilson  v.  Hentges,  29  Minn. 
102;  Crane  v.  Wheeler,  48  Minn.  207;  Sheldon 
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rule,1  but  the  guaranty  is  generally  regarded  as  substantially  a  promise  by  the 
guarantor  to  pay  his  own  debt  in  the  event  that  a  third  person  does  not  pay  it ;  2 
and  treating  the  oral  guaranty  as  sustainable  upon  that  ground  alone  it  has  been 
held  by  high  authority  that  the  transferred  obligation  of  the  third  person  is 
taken  in  absolute  payment  of  the  guarantor's  debt,  the  only  remaining  direct 
liability  being  that  of  the  third  person,  to  which  the  guaranty  is  collateral  and 
within  the  statute.3  An  agent  who  has  taken  a  note  payable  to  himself  for  a 
debt  due  to  his  principal,  and  who  assigns  the  note  to  the  principal  with  an 
oral  guaranty  thereof,  and  without  any  new  consideration,  is  not  liable  on 
such  guaranty.4 

d.  Promise  to  Pay  Out  of  Debtor's  Funds  in  Promisor's  Hands. 
—  A  promise  to  pay  the  debt  of  another  in  consideration  of  property  or  funds 
received,  or  to  be  received,  of  the  debtor  for  that  purpose  is  not  within  the 
statute,  as  the  promisor  thereby  makes  the  debt  his  own  and  incurs  a  primary 
liability  to  which  the  continuing  obligation  of  the  debtor  is  in  a  sense  col- 
lateral.*   Not  only  may  the  promisee,  whether  the  debtor  or  the  creditor,  sue 


v.  Butler,  24  Minn.  513;  Nichols  v.  Allen,  22 
Minn.  283. 

Missouri.  —  Barker  v.  Scudder,  56  Mo.  272. 
New  Hampshire.  —  Knight  v.  Knight,  16  N. 
H.  107. 

New  York.  —  Cardellz/.  McNiel,  21  N.  Y. 
336;  Bruce  v.  Burr,  67  N.  Y.  237;  Milks  v. 
Rich,  80  N.  Y.  269,  affirming  15  Hun  (N.  Y.) 
178;  Durham  v.  Manrow,  2  N.  Y.  538;  Brown 
v.  Curtiss,  2  N.  Y.  225  ;  Brookline  Nat.  Bank 
v.  Moers,  19  N.  Y.  App:  Div.  155;  Mead  v. 
Parker,  41  Hun  (N.  Y.)  577,  affirmed  m  N. 
Y.  259;  Johnson  v,  Gilbert,  4  Hill  (N.  Y.)  178; 
Lossee  v.  Williams,  6  Lans.  (N.  Y.)  228 ;  Allen 
v.  Bantel,  2  Thomp.  &  C.  (N.  Y.)  342;  Ellen- 
wood  v.  Fults,  63  Barb.  (N.  Y.)  321 ;  Dauber 
v.  Blackney,  38  Barb.  (N.  Y.)  432.  The  fore- 
going cases  apparently  overrule  Spicer  v.  Nor- 
ton, 13  Barb.  (N.  Y.)  542,  and  Wood  v. 
Wheelock,  25  Barb.  (N.  Y.)  625. 

North  Carolina.  —  Ashf ord  v.  Robinson,  8 
Ired.  L.  (30  N.  Car.)  114;  Rowland  v.  Rorke, 
4  Jones  L.  (49  N.  Car.)  337. 

Ohio.  —  Rarey  v.  Cornell,  2  Ohio  Dec.  (Re- 
print) 315,  2  West.  L.  Month.  415. 

Oregon.  —  Kiernan  v.  Kratz,  42  Oregon,  474, 
where  Moore,  C.  J.,  carefully  reviews  the  au- 
thorities. 

Pennsylvania.  —  Stewart  v.  Malone,  5  Phila. 
(Pa.)  440,  21  Leg.  Int.  (Pa.)  212;  Crawford  v. 
Pyle,  190  Pa.  St.  263;  Malone  v.  Keener,  44 
Pa.  St.  107. 

Tennessee.  —  Hall  v.  Rodgers,  7  Humph. 
(Tenn.)  536 ;  Mills  v.  Roberson,  3  Head 
(Tenn.)  705. 

Virginia.  —  Hopkins  v.  Richardson,  9  Gratt. 
(Va.)  485. 

Wisconsin.  —  Cribb  v.  Houghton,  64  Wis. 
333 ;  Eagle  Mowing,  etc.,  Mach.  Co.  v.  Shat- 
tuck,  53  Wis.  455;  Wyman  v.  Goodrich,  26 
Wis.  21  ;  Dyer  v.  Gibson,  16  Wis.  557. 

1.  Wilson  v.  Hentges,  29  Minn.  102,  where 
the  various  reasons  assigned  for  the  rule  are 
discussed. 

2.  Wilson  v.  Hentges,  29  Minn.  102;  Dows 
v.  Swett,  134  Mass.  140,  and  the  cases  cited  in 
the  last  note  but  one. 

3.  Dows  v.  Swett,  134  Mass.  140,  120  Mass. 
322,  in  which  case,  however,  as  was  observed 
in  Wilson  v.  Hentges,  29  Minn.  105,  the  note 
guaranteed  was  never  owned  by  the  guarantor, 


but  was  executed  directly  to  the  guarantee. 
But  in  Allen  v.  Eighmie,  14  Hun  (N.  Y.)  559, 
affirmed  79  N.  Y.  632,  it  was  held  that  where 
the  guarantor  does  not  own  the  instrument,  but 
orally  guarantees  it  to  a  purchaser  thereof  who 
credits  him  with  part  of  the  purchase  price  on 
a  debt  due  from  him  to  the  purchaser,  the 
guaranty  is  valid. 

4.  Guaranty  by  Agent  to  Principal.  —  Nichols 
v.  Allen,  23  Minn.  542. 

5.  Promise  to  Pay  Out  of  Debtor's  Funds  — 
England.  —  Andrews  v.  Smith,  2  C.  M.  &  R. 
629,  Tyrw.  &  G.  173. 

United  States.  —  Goddard  v.  Mockbee,  5 
Cranch  (C.  C.)  666. 

Alabama.  —  Wright  v.  State,  79  Ala.  262 ; 
Woodruff  v.  Scaife,  83  Ala.  152;  'Hughes  v. 
Stringfellow,  15  Ala.  324;  Westmoreland  v. 
Porter,  75  Ala.  458. 

California.  —  Lucas  v.  Payne,  7  Cal.  92 ; 
Tevis  v.  Savage,  130  Cal.  411;  California  Civ. 
Code,  §  2794,  subd.  1. 

Colorado.  —  Hughes  v.  Fisher,  10  Colo.  383; 
Cerrusite  Min.  Co.  v.  Steele,  (Colo.  App.  1902) 
70  Pac.  Rep.  1 091  ;  Baldwin  Coal  Co.  v.  Davis, 
15  Colo.  App.  371  ;  Durkee  v.  Conklin,  13  Colo. 
App.  313;  Hamill  v.  Hall,  4  Colo.  App.  290. 

Connecticut.  —  Milliken  v.  Warner,  62  Conn. 
51 ;  Tuttle  v.  Armstead,  53  Conn.  181 ;  Dillaby 
v.  Wilcox,  60  Conn.  80 ;  Drakeley  v.  Deforest, 
3  Conn.  272. 

Georgia.  —  Ledbetter  v.  McGhees,  84  Ga. 
227. 

Idaho.  —  Smith  v.  Caldwell,  6  Idaho  436 ; 
Rev.  Stat.  Idaho,  §  6010. 

Illinois.  —  Hayward  v.  Gunn,  82  111.  390; 
Walden  v.  Karr,  88  111.  49  ;  Stoelker  v.  Chicago 
Bldg.  Supply  Co.,  22  111.  App.  625. 

Kentucky.  —  Apperson  v.  Exchange  Bank, 
(Ky.  1888)  10  S.  W.  Rep.  801. 

Maine.  —  Hilton  v.  Dinsmore,  21  Me.  410; 
Goodwin  v.  Bowden,  54  Me.  424. 

Massachusetts.  —  Colt  v.  Root,  17  Mass.  236. 
Michigan.  —  Wolff  v.  Alpena  Nat.  Bank,  131 
Mich.  634;  Mitts  v.  McMorran,  64  Mich.  664, 
85  Mich.  94. 

Minnesota.  —  See  Grant  v.  Wolf,  34  Minn. 
34- 

Nevada.  —  Wills  v.  State  Bank,  23  Nev.  59. 
New  Hampshire.  —  Robinson  v.  Gilman,  43 
N.  H.  491. 
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upon  such  a  promise,1  but  the  creditor  may  sue  upon  the  promise  though 
made  to  the  debtor  alone.3  In  New  York,  however,  it  is  now  settled  that 
where  the  promise  is  not  absolutely  to  pay,3  but  only  to  pay.  out  of  the  pro- 
ceeds of  the  debtor's  property  in  the  promisor's  hands,  the  promise  is  valid 
when  made  to  the  debtor,4  and  invalid  when  made  to  the  creditor,5  unless  in 
the  latter  case  the  promise  is  made  after  it  has  become  the  duty  of  the 
promisor  to  pay  pursuant  to  his  arrangement  with  the  debtor.6 

Mere  Possession  of  Property  of  the  Debtor  not  deposited  with  the  promisor  for  the 
purpose  of  paying  the  debt  will  not  withdraw  the  promise  from  the  operation 
of  the  statute.7 

Estoppel  of  Promisor.  —  The  promisor's  declaration  that  he  is  possessed  of 
sufficient  funds  of  the  debtor  estops  him  to  deny  the  fact  where  the  creditor, 
in  reliance  upon  such  statement,  gives  time  to  the  debtor  or  suffers  other 
detriment.8 

Admissions  of  Promisor.  —  A  jury  would  be  authorized  to  find  that  the  promisor 
had  funds  in  his  hands  from  proof  of  his  admissions  to  that  effect.9 

e.  Novation.  —  Where  the  creditor  and  debtor  and  a  third  person  who 
owes  the  debtor,  agree  that  the  third  person  shall  be  substituted  for  the  debtor 
and  that  the  two  latter  shall  be  discharged  from  their  respective  debts,  the 
promise  of  the  third  person  to  pay  the  creditor  is  not  within  the  statute  of 
frauds,10  and  the  reason  usually  assigned  is  that  the  promise  is  to  pay  the 


New  Jersey.  —  Clark  v.  Hall,  1 1  N.J.  L.  78 ; 
Price  v.  Trusdell,  28  N.  J.  Eq.  200. 

North  Carolina.  — ■  Mason  v.  Wilson,  84  N. 
Car.  51;  Neal  v.  Bellamy,  73  N.  Car.  384; 
Threadgill  v.  McLendon,  76  N.  Car.  24. 

Ohio.  —  Laws  v.  Scales,  7  Ohio  Dec.  (Re- 
print) 220,  1  Cine.  L.  Bui.  314. 

Oregon.  —  Feldman  v.  McGuire,  34  Oregon 
309- 

Pennsylvania.  —  Justice  v.  Tallman,  86  Pa. 
St.  147;  Dock  v.  Boyd,  93  Pa.  St.  92;  Smith 
v.  Exchange  Bank,  110  Pa.  St.  508;  Booth  v. 
Heist,  94  Pa.  St.  177;  Stoudt  v.  Hine,  45  Pa. 
St.  30. 

Rhode  Island.  —  Peck  v.  Goff,  18  R.  I.  94. 

South  Carolina.  — ■  Cohen  v.  Hart,  2  Hill  L. 
(S.  Car.)  304 ;  McCray  v.  Madden,  1  McCord 
L.  (S.  Car.)  486. 

Vermont.  —  Smith  v.  Rogers,  35  Vt.  140 ; 
Bailey  v.  Bailey,  56  Vt.  400. 

Contra,  it  seems,  in  an  early  Wisconsin  case, 
Emerick  v.  Sanders,  i  Wis.  77. 

A  Receiptor's  Promise  to  redeliver  the  debtor's 
attached  property  to  the  attaching  officer  who 
has  surrendered  it  to  the  receiptor  is  not  within 
the  statute.     Marion  v.  Faxon,  20  Conn.  486. 

1.  See  cases  cited  in  the  preceding  note. 

2.  Feldman  v.  McGuire,  34  Oregon  309 ; 
Clark  v.  Howard,  150  N.  Y.  232;  Laws  v. 
Scales,  7  Ohio  Dec.  (Reprint)  220,  1  Cine.  L. 
Bui.  314;  Justice  v.  Tallman,  86  Pa.  St.  147; 
Cohen  v.  Hart,  2  Hill  L.  (S.  Car.)  304. 

3.  An  absolute  and  unqualified  oral  promise 
to  pay  in  consideration  of  money  or  property 
placed  by  the  debtor  in  the  promisor's  hands  for 
that  purpose,  is  recognized  as  valid.  Sing  Sing 
First  Nat.  Bank  v.  Chalmers,  144  N.  Y.  432; 
Wyman  v.  Smith,  2  Sandf.  (N.  Y.)  331  ;  May 
v.  National  Bank,  9  Hun  (N.  Y.)  108;  Cock  v. 
Moore,  18  Hun  (N.  Y.)  31.'  See  also  Clark  v. 
Howard,  150  N.  Y.  232;  Pennell  v.  Pentz,  4 
E.  D.  Smith  (N.  Y.)  639. 

4.  Belknap  v.  Bender,  75  N.  Y.  451  ;  Phelps 
V.  Rowe,  75  Hun  (N.  Y.)  414. 
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5.  Belknap  v.  Bender,  75  N.  Y.  446 ;  Ackley 
v.  Parmenter,  98  N.  Y.  425.  See  also  Jackson 
v.  Rayner,  12  Johns.  (N.  Y.)  291. 

6.  Belknap  v.  Bender,  75  N.  Y.  451. 

7.  Hughes  v.  Lawson,  31  Ark.  614;  Dilts  v. 
Parke,  4  N.  J.  L.  219;  Ridgway  v.  Grace,  (C. 
PI.  Gen.  T.)  2  Misc.  (N.  Y.)  293  ;  Murphy  v. 
Renkert,  12  Heisk.  (Tenn.)  397;  Simpson  v. 
Nance,  1  Spears  L.  (S.  Car.)  10,  the  latter  case 
holding  that  in  order  to  take  the  case  out  of 
the  statute  "  the  effects  must  be  placed  in  the 
hands  of  the  guarantor  for  the  purpose  of  pay- 
ing the  particular  debt." 

8.  Dock  v.  Boyd,  93  Pa.  St.  92. 

9.  Hilton  v.  Dinsmore,  21  Me.  410. 

10.  Novation  —  England.  —  Lacy  v.  M'Neile, 
4  Dowl.  &  R.  7,  16  E.  C.  L.  185;  Hodgson  v. 
Anderson,  5  Dowl.  &  R.  735. 

Alabama.  —  Westmoreland  v.  Porter,  75  Ala. 
458;  Thornton  v.  Guice,  73  Ala.  321. 

California.  —  Welch  v.  Kenny,  49  Cal.  49 

Georgia.  —  Howell  v.  Field,  70  Ga.  592;  Sapp 
v.  Faircloth,  70  Ga.  690 ;  Anderson  v.  White- 
head, 55  Ga.  277;  Edenfield  v.  Canady,  60  Ga. 
456  ;  Harris  v.  Young,  40  Ga.  65. 

Idaho.  —  Casey  v.  Miller,  3  Idaho  567. 

Illinois.  —  Runde  v.  Runde,  59  111.  98  ;  Struble 
v.  Hake,  14  111.  App.  546;  Watkins  v.  Sands, 
4  111.  App.  207.  See  also  Lindley  v.  Simpson, 
45  111.  App.  648. 

Indiana.  —  Hopkins  v.  Carr,  31  Ind.  260; 
Hyatt  v.  Bonham,  19  Ind.  App.  256. 

Iowa.  —  Lester  v.  Bowman,  39  Iowa  611; 
Bowen  v.  Kurtz,  37  Iowa  239. 

Kentucky.  —  Haydon  v.  Christopher,  1  J.  J. 
Marsh.  (Ky.)  382. 

Maine.  —  Hamlin  v.  Drummond,  91  Me.  175. 

Maryland.  —  White  v.  Solomonsky,  30  Md. 
S85. 

Massachusetts.  —  Trudeau  v.  Poutre,  165 
Mass.  81;  Eden  v.  Chaffee,  160  Mass.  225; 
Caswell  v.  Fellows,  110  Mass.  52;  Langdon  v. 
Hughes,  107  Mass.  272;  Lord  v.  Davison,  3 
Allen  (Mass.)  131;  Walker  v.  Penniman,  8 
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promisor's  own  debt.1 

The  Essential  Elements  of  a  Valid  Novation  and  the  evidence  deemed  sufficient  to 
establish  them  have  been  discussed  in  general  in  a  preceding  article.2  In 
cases  involving  the  statute  of  frauds  it  has  been  held  that  the  discharge  of  the 
original  debtor  3  and  of  the  promisor's  debt  to  him  4  is  a  sine  qua  non  to 
validity  of  the  new  oral  promise,  and  a  mere  executed  purpose  to  discharge 
will  not  suffice;5  there  must  be  clear  proof  of  such  discharge  6  and  of  the 
debtor's  assent  thereto.7  But  no  written  release  or  particular  form  of  words 
i;  required  to  constitute  a  discharge,8  and  a  mutual  understanding  of  the 
parties  to  that  effect  is  enough.9 

Assent  of  the  Creditor  need  not  be  contemporaneous  with  the  agreement 
between  the  promisor  and  the  original  debtor.10 

The  New  Promise  Must  Be  Absolute,  or  if  on  condition  it  will  not  be  available  to 
the  creditor  until  such  condition  be  performed.11 

Question  of  Law  or  Fact.  —  If  there  be  no  doubt  or  dispute  as  to  the  terms  of 
the  agreement,  it  is  a  question  of  law  for  the  court  whether  a  novation  was 
effected;  but  if  the  terms  of  the  agreement  are  equivocal  or  uncertain,  then 
it  is  a  question  of  fact  for  the  jury  under  suitable  instructions.12 


Gray  (Mass.)  233.  See  also  Stone  v.  Symmes, 
18  Pick.  (Mass.)  469. 

Michigan.  —  Martin  v.  Curtis,  119  Mich.  169; 
Gleason  v.  Fitzgerald,  105  Mich.  516;  Green  v. 
Solomon,  80  Mich.  234 ;  Mulcrone  v.  American 
Lumber  Co.,  55  Mich.  622;  Brown  v.  Hazen,  11 
Mich.  221. 

Minnesota.  —  Yale  v.  Edgerton,  14  Minn. 
194. 

Mississippi.  —  Olive  v.  Lewis,  45  Miss.  203. 

Missouri.  —  Lee  v.  Porter,  18  Mo.  App.  377; 
Wilson  v.  Vass,  54  Mo.  App.  221. 

New  Hampshire.  —  Winslow  v.  Locke,  60  N. 
H.  580;  Warren  v.  Batchelder,  16  N.  H.  580. 

New  York.  —  Meriden  Britannia  Co.  v.  Zing- 
sen,  48  N.  Y.  250  ;  Compton  v.  Mellis,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  301. 

Ohio.  —  Estabrook  v.  Gebhart,  32  Ohio  St. 
415- 

South  Carolina.  —  Corbett  v.  Cochran,  3  Hill 
L.  (S.  Car.)  41. 

Texas.  —  Warren  v.  Smith,  24  Tex.  484 ; 
Rollison  v.  Hope,  18  Tex.  446;  Wallace  v.  Free- 
man, 25  Tex.  Supp.  91  ;  Blankenship,  etc.,  Co. 
v.  Tillman,  4  Tex.  App.  Civ.  Cas.,  §  296. 

Vermont.  —  Bates  v.  Sabin,  64  Vt.  511  ;  Wil- 
liams v.  Little,  35  Vt.  323. 

Wisconsin.  —  Cotterill  v.  Stevens,  10  Wis. 
422. 

Invalidity  of  the  Promisor's  Oral  Acceptance  of 
an  Order  of  the  debtor  would  be  immaterial,  as 
the  order  would  be  merely  evidence  of  the  ex- 
act amount  assumed  by  the  promisor.  Wright 
v.  McCully,  67  Mo.  134. 

"  Where  a  party  who  was  not  before  liable 
undertakes  to  pay  a  debt  of  a  third  person, 
and  as  a  part  of  the  agreement  the  original 
debtor  is  discharged  from  his  indebtedness,  the 
agreement  is  not  within  the  statute."  Mul- 
crone v.  American  Lumber  Co.,  55  Mich.  626. 

1.  "  Where  the  discharge  of  the  original 
debtor  also  works  a  discharge  of  the  substituted 
debtor's  debt  to  him  in  consideration  of  the  sub- 
stituted debtor's  promise  to  pay  the  same  to  the 
creditor,  the  statute  does  not  apply,  for  the  new 
promise  is  still  to  pay  his  own  debt,  but  to  a 
substituted  creditor,  and  works  a  complete  nova- 


tion." Hamlin  v.  Drummond,  91  Me.  175.  See 
also  Olive  v.  Lewis,  45  Miss.  203. 

But  in  Yale  v.  Edgerton,  14  Minn.  194,  it  was 
said  that  in  cases  of  novation  the  new  oral 
promise  is  valid  because,  the  original  debtor 
being  discharged,  there  is  no  obligation  of  a 
third  person  to  which  the  promise  can  -  be  re- 
garded as  collateral. 

2.  See  the  title  Novation,  vol.  21,  p.  663. 

3.  Discharge  of  Original  Debtor,  —  Decker  v. 
Shaffer,  3  Ind.  187;  Haeberle  v.  O'Day,  61  Mo. 
App.  390 ;  Fuller,  etc.,  Lumber,  etc.,  Co.  v. 
Houseman,  117  Mich.  553;  Hogsett  v.  Ellis,  17 
Mich.  351;  Van  Epps  v.  McGill,  Hill  &  D. 
Supp.  (N.  Y.)  109 ;  Stanly  v.  Hendricks,  13 
Ired.  L.  (35  N.  Car.)  86;  Erwin  v.  Waggoman, 
Cooke  (Tenn.)  401  ;  Buchanan  v.  Paddleford, 
43  Vt.  64 ;  Waggoner  v.  Gray,  2  Hen.  &  M. 
(Va.)  603. 

4.  Van  Epps  v.  McGill,  Hill  &  D.  Supp.  (N. 
Y.)  109. 

5.  Pfaff  v.  Cummings,  67  Mich.  143. 

6.  Hanson  v.  Nelson,  82  Minn.  220. 

An  oral  declaration  of  discharge  of  indebted- 
ness, evidenced  by  a  note,  was  held  insufficient 
where  the  note  was  still  retained  by  the  cred- 
itor.   Gunnels  v.  Stewart,  3  Brev.  (S.  Car.)  52. 

7.  Hanson  v.  Nelson,  82  Minn.  220,  holding 
that  the  debtor's  silence  when  he  was  too  weak 
to  talk  was  not  a  sufficient  acceptance  of  the 
new  arrangement.  See  also  Lee  v.  Porter,  18 
Mo.  App.  377. 

Assent  May  Be  Inferred  from  the  circumstances 
of  the  case.  Corbett  v.  Cochran,  3  Hill  L.  (S. 
Car.)  41. 

8.  No  Particular  Form  of  Words  Necessary.  — 
Holm  v.  Sandberg,  32  Minn.  428 ;  Corbett  v. 
Cochran,  3  Hill  L.  (S.  Car.)  41  ;  Williams  v. 
Little,  35  Vt.  323. 

9.  Holm  v.  Sandberg,  32  Minn.  428. 

10.  Warren  v.  Batchelder,  16  N.  H.  580,  hold- 
ing that  his  subsequent  assent  and  adoption  of 
arrangement  was  sufficient  to  constitute  a  good 
novation. 

11.  Edgell  v.  Tucker,  40  Mo.  523  ;  Lee  v. 
Porter,  18  Mo.  App.  377. 

12.  Trudea"  v.  Poutre,  165  Mass.  86. 
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5.  Benefit  Conferred  on  Third  Person  at  Promisor's  Request  —  a.  Rule  OF 
Liability  Stated.  --  An  oral  promise  to  pay  for  goods  furnished  to  a 
third  person  at  the  request  of  the  promisor  and  on  his  sole1  credit  is  an 
original  undertaking  and  not  within  the  statute  of  frauds.3  The  same  rule 
applies  in  respect  of  other  considerations  moving  from  the  promisee  and 
beneficial  to  a  third  person  at  the  request  and  upon  the  sole  credit  of 
the  promisor,  such   as  the  advancing  of  money,3  the  rendering  of  ser- 


1.  Sole  Credit  of  Promisor  indispensable  to 

his  liability.  See  infra,  this  subsection,  Test 
of  Liability. 

2.  Goods  Furnished  to  Third  Person  —  Ala- 
bama. —  Oliver  v.  Hire,  14  Ala.  590 ;  Rhodes 
v.  Leeds,  3  Stew.  &  P.  (Ala.)  212. 

Arkansas.  —  McTighe  v.  Herman,  42  Ark. 
285. 

Georgia.  —  Maddox  v.  Pierce,  74  Ga.  838 ; 
Baldwin  v.  Hiers,  73  Ga.  739;  Sext  v.  Geise,  80 
Ga.  698  ;  Ellis  v.  Murray,  77  Ga.  542 ;  Reynolds 
v .  Simpson,  74  Ga.  454 ;  McLendon  v.  Frost,  57 
Ga.  448. 

Idaho.  —  Sears  v.  Flodstrom,  5  Idaho  314. 

Illinois.  —  Ruggles  v.  Gatton,  50  111.  412; 
Chicago,  etc.,  Coal  Co.  v.  Liddell,  69  111.  639 ;  - 
Hartley  v.  Varner,  88  111.  561  ;  Lusk  v.  Throop, 
189  111.  133;  Schoenfeld  v.  Brown,  78  111.  487; 
Williams  v.  Corbet,  28  111.  262 ;  Berkowsky  v. 
Viall,  66  111.  App.  349  ;  Clark  v.  Smith,  87  111. 
App.  409. 

Indiana.  —  Collins  v.  Stanfield,  139  Ind.  184; 
Cox  v.  Peltier,  159  Ind.  355;  Gibson  County  v. 
Cincinnati  Steam  Heating  Co.,  128  Ind.  240; 
Johnson  v.  Hoover,  72  Ind.  395  ;  Kernodle  v. 
Caldwell,  46  Ind.  153;  Lance  v.  Pearce,  101 
Ind.  595  ;  Wills  v.  Ross,  77  Ind.  1  ;  McNabb  v. 
Clipp,  5  Ind.  App.  204. 

Iotva. —  Benbow  v.  Soothsmith,  76  Iowa  151; 
Cedar  Val.  Mfg.  Co.  v.  Starbard,  (Iowa  1902) 
89  N.  W.  Rep.  14. 

Kansas. —  Burkhalter  v.  Farmer,  5  Kan.  477  ; 
Newman  v.  Newman,  7  Kan.  App.  77. 

Kentucy.  —  Hudson  v.  Wilkins,  5  Litt.  (Ky.) 
197  ;  Leisman  v.  Otto,  1  Bush  (Ky.)  225  ;  Stapp 
v.  Anderson,  1  A.  K.  Marsh.  (Ky.)  535. 

Maryland.  —  Elder  v.  Warfield,  7  Har.  &  J. 
(Md.)  391. 

Massachusetts.  —  Phelps  v.  Stone,  172  Mass. 
355  ;  Barrett  v.  McHugh,  128  Mass.  165  ;  Chapin 
v.  Lapham,  20  Pick.  (Mass.)  471 ;  Dean  v.  Tall- 
man,  105  Mass.  443. 

Michigan.  —  Foster,  etc.,  Co.  v.  Felcher,  119 
Mich.  353  ;  Hagadorn  v.  Stronach  Lumber  Co., 
81  Mich.  56;  Larson  v.  Jensen,  53  Mich.  427; 
Morris  v.  Osterhout,  55  Mich.  262. 

Minnesota.  —  Amort  v.  Christofferson,  57 
Minn.  234 ;  King  v.  Franklin  Lumber  Co.,  80 
Minn.  274;  Maurin  v.  Fogelberg,  37  Minn. 
23. 

Mississippi.  —  Wallace  v.  Wortham,  25  Miss. 
119. 

Missouri.  —  Chick  v.  Frey  Coal  Co.,  78  Mo. 
App.  234 ;  Jackson  v.  Dodge,  4  Mo.  App.  567 ; 
Kansas  City  Sewer  Pipe  Co.  v.  Smith,  36  Mo. 
App.  620. 

Nebraska.  —  Barras  v.  Pomeroy  Coal  Co.,  38 
Neb.  311;  Lindsey  v.  Heaton,  27  Neb.  662; 
Palmer  v.  Witcherly,  15  Neb.  98;  Waters  v. 
Shafer,  25  Neb.  225. 

New  Hampshire.  —  Walker  v.  Richards,  41 
N.  H.  388. 


New  Jersey.  —  Gallagher  v.  McBride,  66  N. 
J.  L.  360  ;  Herendeen  Mfg.  Co.  v.  Moore,  66  N. 
J.  L.  74;  Price  v.  Combs,  12  N.  J.  L.  188; 
Scudder  v.  Wade,  4  N.  J.  L.  249. 

New  York. — -Goodman  v.  Cohen,  16  Daly  (N. 
Y.)  47;  Kelly  v.  Smith,  (N.  Y.  City  Ct.  Gen. 
T.)  20  Misc.  (N.  Y.)  639;  Fitzgerald  v.  Tiffany, 
(Buffalo  City  Ct.  Gen.  T.)  9  Misc.  (N.  Y.)  408; 
Cruse  v.  Findlay,  (Supm.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)  576;  Lurtig  v.  Brown,  (N.  Y.  City  Ct. 
Gen.  T.)  11  N.  Y.  St.  Rep.  280;  McCafhl  v. 
Radcliff,  3  Robt.  (N.  Y.)  445  ;  Pennell  v.  Pentz, 

4  E.  D.  Smith  (N.  Y.)  639 ;  Post  v.  Geoghegan, 

5  Daly  (N.  Y.)  216;  Briggs  v.  Evans,  1  E.  D. 
Smith  (N.  Y.)  192;  Chase  v.  Day,  17  Johns. 
(N.  Y.)  114. 

North  Carolina.  —  White  v.  Tripp,  125  N. 
Car.  523;  Morrison  v.  Baker,  81  N.  Car.  76. 

North  Dakota.  —  Grand  Forks  Lumber,  etc., 
Co.  v.  Tourtelot,  7  N.  Dak.  587. 

Oklahoma.  —  Trulock  v.  Blair,  8  Okla.  345. 

Oregon.  —  Mackey  v.  Smith,  21  Oregon  598. 

Pennsylvania.  — ■  Booth  v.  Heist,  94  Pa.  St. 
177;  Watson  v.  Porzel,  158  Pa.  St.  513;  Carey 
v.  Albert,  2  Pearson  (Pa.)  300  ;  Hibbs  v.  Wood- 
ward, 15  W.  N.  C.  (Pa.)  338;  May  v.  Walker, 
20  Pa.  Super.  Ct.  581 ;  Speers  v.  Knarr,  4  Pa. 
Super.  Ct.  80 ;  Weyand  v.  Crichfield,  3  Grant 
Cas.  (Pa.)  113. 

South  Carolina.  —  Antonio  v.  Clissey,  3  Rich. 
L.  (S.  Car.)  201. 


Tally,  2  Humph. 
Smith,  10  Heisk. 
Bearden,    4  Sneed 


Tennessee.  —  Booker  v. 
(Tenn.)  308;  Dillon  v. 
(Tenn.)  595 ;  Hazen  v. 
(Tenn.)  48. 

Texas.  —  Dickson  v.  Dana,  (Tex.  1886)  1  S. 
W.  Rep.  793  ;  Nixon  v.  Jacobs,  22  Tex.  Civ. 
App.  97  ;  M.  P.  R.  Co.  v.  Turner,  2  Tex.  App. 
Civ.  Cas.,  §  815  ;  Sledge  v.  Rayborn,  3  Tex. 
App.  Civ.  Cas.,  §  303. 

Vermont.  —  Bushee  v.  Allen,  31  Vt.  631; 
Whitman  v.  Bryant,  49  Vt.  512;  Greene  v.  Bur- 
ton, 59  Vt.  423. 

Wisconsin.  —  Hall  v.  Wood,  3  Pin.  (Wis.) 
308 ;  Hopkins  v.  Stefan,  77  Wis.  45  ;  West  v. 
O'Hara,  55  Wis.  645. 

An  Oral  Agreement  by  a  Partnership  to  pay 
for  goods  thereafter  to  be  sold  to  either  partner 
as  well  as  to  the  partnership  is  valid  in  its  en- 
tirety.   Davis  v.  Dodge,  30  Mich.  267. 

3.  Money  Advanced  to  Third  Person  —  Ala- 
bama. —  Marx  v.  Bell,  48  Ala.  497. 

California.  —  Gradwohl  v.  Harris,  29  Cal.  150. 
Georgia.  —  Davis  v.  Tift,  70  Ga.  52;  Rushing 
Produce  Co.  v.  Hilliard,  92  Ga.  555. 

Illinois.  —  Bunting  v.  Darbyshire,  75  111.  408  ; 
Ingraham  v.  Strong,  41  111.  App.  46;  McKin- 
ney  v.  Armstrong,  97  111.  App.  208;  Nelson  v. 
Ravens,  3  111.  App.  565. 

Indiana.  —  Elson  v.  Spraker,  100  Ind.  374. 
Massachusetts.  —  Chapin  v.  Lapham,  20  Pick. 
(Mass.)  467. 
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vices,1  renting  premises,2  bailing  goods. s  or  supplying  board.4 

The  Fact  that  the  Promisor  Is  the  Agent  of  the  Third  Person  does  not  vary  the  rule; 
the  oral  promise  is  oinding  upon  the  agent  if  his  credit  alone  entered  into 
the  transaction.5 

Ratification  of  Unauthorized  Transaction.  —  An  oral  promise  to  pay  for  benefits 
previously  conferred  on  a  third  person  upon  the  sole  credit  of  the  promisor, 
but  without  his  authority,  is  binding.6 

b.  Rule  of  Nonliability  Stated.  —  An  oral  promise  to  pay  for 
goods  furnished,  at  the  promisor's  request,  to  a  third    person,7  money 


New  Jersey.  —  Hazeltine  v.  Wilson,  55  N.  J. 
L.  250. 

New  York.  —  Hardt  v.  Recknagel,  62  N.  Y. 
App.  Div.  106;  McNamee  v.  McNamee,  (Brook- 
lyn City  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep.  720; 
Mather  v.  Perry,  2  Den.  (N.  Y.)  162. 

Rhode  Island.  —  Thurston  v.  James,  6  R.  I. 
103. 

1,  Services  Rendered  to  Third  Person—  Ala- 
bama,—  Wellman  v.  Jones,  124  Ala.  580. 

Connecticut.  —  Langdon  v.  Strong,  42  Conn. 
356. 

Georgia.  —  Crowder  v.  Keys,  91  Ga.  180; 
Buchanan  v.  Sterling,  63  Ga.  227. 

Illinois.  —  Brandner  v.  Krebbs,  54  111.  App. 
652  ;  Pomeroy  v.  Patterson,  40  111.  App.  275. 

Indiana.  —  Aughie  v.  Landis,  95  Ind.  419; 
Rhodes  v.  Matthews,  67  Ind.  131  ;  Downey  v. 
Hinchman,  25  Ind.  453  ;  Gibson  County  v.  Cin- 
cinnati Steam  Heating  Co.,  128  Ind.  240. 

Kansas.  —  Backus  v.  Clark,  1  Kan.  304 ; 
Hentig  v.  Kernke,  25  Kan.  559. 

Maine.  —  Sanborn  v.  Merrill,  41  Me.  467. 

Maryland.  —  Ellicott  v.  Turner,  4  Md.  476. 

Michigan.  —  Wenzel  v.  Johnston,  112  Mich. 
243- 

Nebraska.  —  Learn  v.  Upstill,  52  Neb.  271. 
New  Hampshire.  —  Brown  v.  George,  17  N. 
H.  128. 

New  Jersey.  —  Hazeltine  v.  Wilson,  55  N.  J. 
L.  250. 

New  York.  —  Barrett  v.  Johnson,  77  Hun  (N. 
Y.)  527;  Inman  v.  Johnston,  (N.  Y.  City  Ct. 
Gen.  T.)  6  Misc.  (N.  Y.)  26;  Griffin  v.  Con- 
don, (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  236. 

Pennsylvania. — Van  Leuven  v.  Holmes,  13 
Pa.  Super.  Ct.  77 ;  Warnick  v.  Grosholz,  3 
Grant  Cas.  (Pa.)  234. 

South  Dakota.  —  Meldrum  v.  Kenefick,  15  S. 
Dak.  373. 

Texas.  —  Lyons  v.  Daugherty,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  146. 

Vermont.  —  Arbuckle  v.  Hawks,  20  Vt.  538; 
Blodgett  v.  Lowell,  33  Vt.  174;  Hodges  v.  Hall, 
29  Vt.  209. 

Wisconsin.  —  Murphey  v.  Gates,  81  Wis. 
370;  Weisel  v.  Spence,  59  Wis.  301. 

Medical  Services.  —  Biglane  v.  Hicks,  (Miss. 
'903)  33  So.  Rep.  413;  De  Witt  v.  Root,  18 
Neb.  567  ;  Peyson  v.  Conniff,  32  Neb.  269  :  Han- 
ford  v.  Higgins,  1  Bosw.  (N.  Y.)  441  ;  Boston 
v.  Farr,  148  Pa.  St.  220  ;  Speer  v.  Meschine,  46 
S.  Car.  505  ;  Eddy  v.  Davidson,  42  Vt.  56 ; 
Bagley  v.  Moulton,  42  Vt.  184;  Clark  v.  Water- 
man. 7  Vt.  76. 

2.  Premises  Rented  to  Third  Person. —  Faires  v. 
Lodanc,  10  Ala.  50  ;  Shafer  v.  Cherry,  5  Colo. 
App.  513. 

3  An  Oral  Promise  by  the  Receiptor  of  Attached 
Property  is  valid  if  the  property  was  redelivered 
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to  the  debtor  upon  the  sole  credit  of  the  prom- 
isor's engagement  to  return  it  or  pay  its  value. 
Tindal  v.  Touchberry,  3  Strobh.  L.  (S.  Car.) 
177. 

4.  Board  Supplied  to  Third  Person  —  Arkansas. 

—  Brown  v.  Harrell,  40  Ark.  429. 

Georgia.  —  Wortham  v.  Sinclair,  98  Ga.  173. 

Illinois.  —  Geelan  v.  Reid,  22  111.  App.  165. 

Iowa.  —  Harlan  v.  Harlan,  102  Iowa  701; 
Lessenich  v.  Pettit,  91  Iowa  609. 

Kentucky.  —  Porter  v.  Langhorn,  2  Bibb 
(Ky.)  63. 

Minnesota.  —  Grant  v.  Wolf,  34  Minn.  32. 

Missouri.  —  Sinclair  v.  Bradley,  52  Mo.  180; 
Beele  r  v.  Finnel,  85  Mo.  App.  438. 

New  York.  —  Higgins  v.  Hallock,  60  Hun  (N. 
Y.)  125,  affirmed  138  N.  Y.  606. 

5.  Promisor  Agent  of  Third  Person. —  Hazeltine 
v.  Wilson,  55  N.  J.  L.  250. 

6.  Ratification  of  Unauthorized  Transaction.  — 
Smith  v.  Mayo,  1  Allen  (Mass.)  160;  Booker 
v..  Tally,  2  Humph.  (Tenn.)  308;  Farwell  v. 
Dewey,  12  Mich.  436,  the  latter  case  being  de- 
cided by  an  equally  divided  court ;  Arick's  Suc- 
cession, 22  La.  Ann.  501  ;  Bagley  v.  Moulton, 
42  Vt.  184.  See  also  Biglane  v.  Hicks,  (Miss. 
1903)  33  So.  Rep.  413.  And  see  generally  the 
title  Agency,  vol.  1,  p.  930. 

7.  Goods  Furnished  to  Third  Person- —  Alabama. 

—  Webb  v.  Hawkins  Lumber  Co.,  101  Ala.  630; 
Foster  v.  Napier,  74  Ala.  393. 

Arkansas.  —  Kurtz  v.  Adams,  12  Ark.  174. 

California.  —  Tevis  v.  Savage,  130  Cal.  411; 
Clay  v.  Walton,  9  Cal.  328. 

Georgia.  —  Reynolds  v.  Simpson,  74  Ga.  454; 
Baldwin  v.  Hiers,  73  Ga.  739 ;  Connerat  v. 
Goldsmith,  6  Ga.  14. 

Illinois.  —  Schotte  v.  Puscheck,  79  111.  App. 
31;  Hughes  v.  Atiuns,  41  111.  214;  Everett  v. 
Morrison,  1  III.  79  ;  Jenkins,  etc.,  Co.  v.  Lund- 
gren,  85  111.  App.  494  ;  Calverley  v.  Wirth,  59 
111.  App.  553  ;  Dovenmuehle  v.  Eilenberger,  70 
111.  App.  180  ;  Heggie  v.  Smith,  87  111.  App.  141  ; 
Watkins  v.  Sands,  4  111.  App.  207* 

Indiana.  —  Wills  v.  Ross,  77  Ind.  1;  Lomax 
v.  McKinney,  61  Ind.  374. 

Iowa.  —  Beerkle  v.  Edwards,  55  Iowa  750; 
Langdon  v.  Richardson,  58  Iowa  610. 

Louisiana.  —  Graves  v.  Scott,  23  La.  Ann. 
690. 

Maine. —  Doyle  v.  White,  26  Me.  341; 
Homans  v.  Lambard,  21  Me.  308. 

Maryland.  —  Cropper  v.  Pittman,  13  Md.  190; 
Norris  v.  Graham.  33  Md.  56  ;  Wyman  v.  Grey, 
7  Har.  &  J.  (Md.)  409. 

Massachusetts.  —  O'Connell  v.  Mt.  Holyoke 
College,  174  Mass.  511;  Tileston  v.  Netlletnn, 
6  Pick.  (Mass.)  509  ;  Hill  v.  Raymond,  3  Allen 
(Mass.)  540. 

Michigan.  — Gibbs  v.   Blanchard,    15  Mich. 
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advanced,1  services  rendered,3  premises  rented,3  goods  bailed,4  or  board 
supplied  5  to  him,  is  not  valid  if  the  transaction  is  wholly  or  partly  upon  the 
credit  of  the  third  person  so  as  to  create  a  debt  against  him,  to  which  the 
oral  promise  is  merely  collateral. 

An  Oral  Promise  to  Pay  for  Benefits  Previously  Rendered  to  a  third  person,  but  not 
upon  the  promisor's  request  or  credit,  is  clearly  collateral  to  the  debt  of  the 
third  person  and  therefore  invalid,6  unless  the  promise  is  based  upon  a  fresh 


292 ;  Barden  v.  Briscoe,  36  Mich.  254 ;  Butters 
Salt,  etc.,  Co.  v.  Vogel,  130  Mich.  33;  Gibbs  v. 
Blanchard,  15  Mich.  302;  Preston  v.  Zekind,  84 
Mich.  641  ;  Studley  v.  Barth,  54  Mich.  6. 

Minnesota.  —  Cole  v.  Hutchusson,  34  Minn. 
410. 

Missouri.  —  Glenn  v.  Lehnen,  54  Mo.  45 ; 
Osborn  v.  Emery,  51  Mo.  App.  408;  Rottman 
v.  Fix,  25  Mo.  App.  571  ;  Rottmann  v.  Pohl- 
mann,  28  Mo.  App.  407. 

Nebraska.  —  Swigart  v.  Gentert,  63  Neb.  157; 
Williams  v.  Auten,  62  Neb.  832. 

New  Hampshire.  —  Walker  v.  Richards,  39 
N.  H.  259;  Walker  v.  Richards,  41  N.  H.  388. 

New  Jersey.  —  Hetfield  v.  Dow,  27  N.  J.  L. 
440;  Hoppock  v.  Wilson,  4  N.  J.  L.  149. 

New  York.  —  Cowdin  v.  Gottgetreu,  55  N.  Y. 
650;  Dougherty  v.  Stone,  66  Hun  (N.  Y.)  498; 
Allen  v.  Scarff,  1  Hilt.  (N.  Y.)  209  ;  Anson  v. 
Schultze,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep. 
308;  Brady  v  Sackrider,  1  Sandf.  (N.  Y.)  514; 
Brennan  v.  Chapin,  (C.  PI.  Gen.  T.)  19  N.  Y. 
Supp.  237;  McRoberts  v.  Mathews,  18  N.  Y. 
App.  Div.  624;  Bussel  v.  Sagor,  (N.  Y.  City  Ct. 
Gen.  T.)  27  Misc.  (N.  Y.)  810;  Dixon  v. 
Frazee,  1  E.  D.  Smith  (N.  Y.)  32 ;  Knox  v. 
Nutt,  1  Daly  (N.  Y.)  213  ;  Leonard  v.  Vreden- 
burgh,  8  Johns.  (N.  Y'.)  29. 

North  Carolina.  —  Garrett  Williams  Co.  v. 
Hamill,  131  N.  Car.  57. 

Pennsylvania.  —  Putnam  Mach.  Co.  v.  Cann, 
173  Pa.  St.  392. 

Soutli  Carolina.  —  Bronson  v.  Stroud,  2  Mc- 
Mull  L.  (S.  Car.)  372;  Kinloch  v.  Brown,  2 
Spears  L.  (S.  Car.)  284;  Leland  v.  Creyon,  1 
McCord  L.  (S.  Car.)  100;  Williams  v.  Caldwell, 
4  S.  Car.  100;  Robertson  v.  Hunter,  29  S. 
Car.  9. 

Tennessee.  —  Matthews  v.  Milton,  4  Yerg. 
(Tenn.)  576;  Searight  v.  Payne,  2  Tenn.  Ch. 
I7S- 

Texas.  —  Cobb  v.  Ward,  4  Tex.  App.  Civ. 
Cas.,  §  307  ;  Henry  v.  Kizer  Lumber  Co.,  (Tex. 
Civ.  App.  1895)  33  S.  W.  Rep.  278. 

Virginia.  —  Mead  v.  Watson,  57  Vt.  426; 
Ware  v.  Stephenson,  10  Leigh  (Va.)  161  ;  Cut- 
ler v  Hinton,  6  Rand.  (Va.)  509. 

"  A  Distinction  Was  at  First  Taken  between  a 
promise  to  pay  for  goods  sold  and  delivered  to 
another,  made  before  the  delivery  of  the  goods, 
and  a  similar  promise  made  after  their  delivery. 
The  former  was  held  to  be  an  original  under- 
taking, and  so  not  within  the  statute  ;  but  the 
latter  a  collateral  undertaking,  and  therefore 
within  the  statute.  Mawbrey  v.  Cunningham, 
sittings  after  Hilary  term,  1773,  cited  in  Jones 
v.  Cooper,  1  Cowp.  228,  and  in  Matson  v. 
Wharam,  2  T.  R.  8r.  But  this  distinction  was 
expressly  overruled  in  Jones  v.  Cooper  and 
Matson  v.  Wharam,  above  cited,  and  also  in 
Anderson  v.  Hayman,  r  H.  Bl.  120,  and  Birk- 
myr  v.  Darnell,  1  Salk.  27,  and  2  Ld.  Raym. 


1085,  and  the  almost  uniform  rule  of  construc- 
tion has  since  been  that  if  the  person  for 
whose  use  the  goods  are  furnished  be  liable  at 
all,  any  promise  by  a  third  person,  whether 
made  before  or  after  the  delivery  of  the  goods, 
although  upon  sufficient  consideration,  to  pay 
the  debt,  must  be  in  writing.    Forth  v.  Stanton, 

1  Saund.  211,  note  1."  Walker  v.  Richards,  39 
N.  H.  264. 

1.  Money  Advanced  to  Third  Person. —  Marxv. 
Bell,  48  Ala.  497 ;  Waggener  v.  The  Bells,  4  T. 

B.  Mon.  (Ky.)  7  ;  Conolly  v.  Kettlewell,  1  Gill. 
(Md.)  260;  Baumann  v.  Manistee  Salt,  etc., 
Co.,  94  Mich.  363  ;  Wing  v.  Terry,  5  Hill  (N. 
Y.)  160;  Simpson  v.  Nance,  1  Spears  L.  (S. 
Car.)  4 ;  Radcliff  v.  Poundstone,  23  W.  Va. 
724.  See  also  Hogan  v.  Mississippi  Valley 
Bank,  28  La.  Ann.  550. 

2.  Services  Rendered  to  Third  Person — Illinois. 
—  Hite  v.  Wells,  17  111.  88. 

Indiana.  —  Miller  v.  Neihaus,  51  Ind.  401. 
Kentucky.  —  Thwaits   v.   Curl,   6    B.  Mon. 
(Ky.)  472. 

Michigan.  —  Dupuis  v.  Interior  Constr.,  etc., 
Co.,  88  Mich.  103. 

Missouri.  —  Bailey  v.  Mineral  School  Dist., 
14  Mo.  498. 

New  York.  —  Alger  v.  Johnson,  6  Thomp.  & 

C.  (N.  Y.)  632;  Larson  v.  Wyman,  14  Wend. 
(N.  Y.)  246.  See  also  Higley  v.  Bergholz,  44 
N.  Y.  App.  Div.  638 ;  Dirringer  v.  Moynihan, 
(C.  PI.  Gen.  T.)  10  N.  Y.  Supp.  540. 

Rhode  Island.  —  Wood  v.  Patch,  11  R.  1.445. 
Texas. — •  Loftus  v.  Ivy,  14  Tex.  Civ.  App. 
701. 

Vermont.  —  Aldrich  v.  Jewell,  12  Vt.  125; 
Skinner  v.  Conant,  2  Vt.  453  ;  Steele  v.  Towne, 
28  Vt.  771. 

Medical  Services.  —  Rose  v.  O'Linn,  10  Neb. 
364- 

3.  Premises  Rented  to  Third  Person.  —  Blake  v. 

Parlin,  22  Me.  395 ;  Walker  v.  McDonald,  5 
Minn.  455;  Newcomb  v.  Clark,  1  Den.  (N.  Y.) 
226. 

4.  Goods  Bailed  to  Third  Person.  —  Buckmyr  v. 
Darnall,  2  Ld.  Raym.  1085  ;  Billingsley  v. 
Dempewolf,  11  Ind.  414;  Sandford  v.  Wilson, 

2  Tex.  App.  Civ.  Cas.,  §  247,  in  each  of  which 
cases  an  oral  undertaking  of  the  promisor  to  be 
responsible  for  the  return  of  a  horse  delivered 
to  a  third  person  was  held  invalid ;  Hollon- 
bush's  Estate,  13  Phila.  (Pa.)  217,  36  Leg.  Int. 
(Pa.)  149. 

5.  Board  Supplied  to  Third  Person, —  Rawson 
v.  Springsteen,  2  Thomp.  &  C.  (N.  Y.)  416; 
Reynolds  v.  Carpenter,  3  Pin.  (Wis.)  34. 

6.  Pre-existing  Debt  of  Thin  Person. —  Drake 
v.  Flewellen,  33  Ala.  106  ;  Fuller,  etc.,  Lumber, 
etc.,  Co.  v.  Houseman,  114  Mich.  275;  Rose  v. 
O'Linn,  10  Neb.  364;  Darlington  v.  McCunn,  2 
E.  D.  Smith  (N.  Y.)  411;  Mitchell  v.  Miller, 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  179; 
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consideration  relating  to  the  personal  interest  or  property  of  the  promisor.1 

c.  Test  of  Liability.  —  The  liability  on  an  oral  promise  in  respect 
of  transactions  for  the  benefit  of  a  third  person,  which  are  mentioned  in  the 
preceding  two  subsections,  is  always  tested  by  inquiring  to  whom  the  sole 
credit  was  given;  a  if  any  credit  whatever  was  given  to  the  third  person,  so 
that  he  was  in  any  degree  liable,3  the  oral  promise  of  the  other  party  is  not 


Stidham  v.  Sanford,  36  N.  Y.  Super.  Ct.  341  ; 
Travis  v.  Scriba,  12  Hun  (N.  Y.)  391  ;  Bixby  v. 
Church,  28  Oregon  242;  Murphy  v.  Renkert,  12 
Heisk.  (Tenn.)  397  ;  Davis  v.  Stratton,  39  Vt. 
182. 

1.  See  infra,  this  section,  New  Consideration 
Beneficial  or  Otherwise  to  Promisor. 

2.  To  Whom  Credit  Was  Given  the  Test  — 
England.  —  See  Pearce  v.  Blagrave,  3  C.  L.  R. 
338. 

Alabama.  —  Rhodes  v.  Leeds,  3  Stew.  &  P. 
(Ala.)  212. 

Illinois.  —  Lusk  v.  Throop,  189  111.  135; 
Schoenfeld  v.  Brown,  78  111.  487 ;  Geary  v. 
O'Neil,  73  111.  593 ;  Hughes  v.  Atkins,  41  111. 
213;  Ruggles  v.  Gatton,  50  111.  412;  Geelan  v. 
Reid,  22  111.  App.  165  ;  Jones  v.  McLaughlin- 
Patrick  Constr.  Co.,  99  111.  App.  320. 

Indiana.  —  Pettit  v.  Braden,  55  Ind.  201. 

Iowa.  —  Lessenich  v.  Pettit,  91  Iowa  609. 

Kansas.  —  Burkhalter  v.  Farmer,  5  Kan.  477. 

Maine.  —  Doyle  v.  White,  26  Me.  341; 
Homans  v.  Lambard,  21  Me.  308;  Sanborn  v. 
Merrill,  41  Me.  467. 

Maryland.  —  Myer  v.  Grafflin,  31  Md.  350; 
Northern  Cent.  R.  Co.  v.  Prentiss,  11  Md.  119; 
Wyman  v.  Gray,  7  Har.  <k  J.  (Md.)  409. 

Massachusetts.  —  Barrett  v.  McHugh,  128 
Mass.  165;  Dean  v.  Tallman,  105  Mass.  443. 

Michigan.  —  Foster,  etc.,  Co.  v.  Felcher,  119 
Mich.  353  ;  Hagardorn  v.  Stronach  Lumber  Co., 
81  Mich.  56;  Larson  v.  Jensen,  53  Mich.  427; 
Loranger  v.  Foley,  79  Mich.  244 ;  Morris  v. 
Osterhout,  55  Mich.  262;  Wenzel  v.  Johnston, 
112  Mich.  243. 

Minnesota.  —  Maurin  v.  Fogelberg,  37  Minn. 
23;  Cole  v.  Hutchinson,  34  Minn.  413. 

Missouri.  —  Rottmann  v.  Pohlmann,  28  Mo. 
App.  404. 

New  Jersey.  —  Hetfield  v.  Dow,  27  N.  J.  L. 
440. 

New  York.  —  Hanford  v.  Higgins,  1  Bosw. 
(N.  Y.)  441  ;  McCaffil  v.  Radcliff,  3  Robt.  (N. 
Y.)  445- 

Wisconsin.  —  Hall  v.  Wood,  3  Pin.  (Wis.) 
308;  West  v.  O'Hara,  55  Wis.  645. 

"  The  credit  mentioned  in  stating  the  rule 
must  be  understood  credit  as  purchaser  of  the 
goods,  for  the  receiver  of  the  goods  might  by 
express  terms  assume  the  liability  of  a  guar- 
antor. He  might  undertake  to  pay  in  case  the 
other  did  not.  But  where  both  are  liable, 
whichever  is  original,  primary  debtor,  the 
promise  of  the  other  must  of  necessity  be  col- 
lateral."   Cole  v.  Hutchinson,  34  Minn.  410. 

A  Code  Provision  that  "  a  promise  to  answer 
for  the  obligation  of  another  *  *  *  is 
deemed  an  original  obligation  of  the  promisor 
and  need  not  be  in  writing,  *  *  *  where 
the  creditor  parts  with  value  or  enters  into  an 
obligation  in  consideration  of  the  obligation  in 
respect  of  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the 


party  making  the  promise  the  principal  debtor, 
and  the  person  in  whose  behalf  the  promise  is 
made  his  surety,"  does  not,  it  seems,  lay  down 
any  different  rule  from  that  stated  in  the  text. 
Meldrum  v.  Kenefick,  15  S.  Dak.  373. 

3.  If  Any  Credit  to  Third  Ferson  Promise  Invalid 
—  England.  —  Matson  v.  Wharam,  2  T.  R.  80. 

Alabama.  —  Webb  .  v.  Hawkins  Lumber  Co., 
101  Ala.  630;  Marx  v.  Bell,  48  Ala.  497; 
Boykin  v.  Dohlonde,  37  Ala.  577 ;  Sanford  v. 
Howard,  29  Ala.  691. 

California.  —  Harris  v.  Frank,  81   Cal.  280. 

Colorado.  —  Wagner  v.  Hallack,  3  Colo.  185. 

Georgia.  —  Reynolds  v.  Simpson,  74  Ga.  454. 

Illinois.  —  Jenkins,  etc.,  Co.  v.  Lundgren,  85 
111.  App.  494. 

Indiana.  —  Wills  v.  Ross,  77  Ind.  1. 

Iowa.  —  Benbow  v.  Soothsmith,  76  Iowa  151. 

Kentucky.  —  Waggener  v.  The  Bells,  4  T.  B. 
Mon.  (Ky.)  7. 

Maryland.  —  Elder  v.  Warfield,  7  Har.  &  J. 
(Md.)  391  ;  Norris  v.  Graham,  33  Md.  5,6. 

Massachusetts.  —  Bugbee  v.  Kendricken,  130 
Mass.  437;  Chapin  v.  Lapham,  20  Pick.  (Mass.) 
467.;  Tileston  v.  Nettleton,  6  Pick.  (Mass.)  509; 
Cahill  v.  Bigelow,  18  Pick.  (Mass.)  371  ;  Swift 
v.  Pierce,  13  Allen  (Mass.)  138. 

Michigan.  —  Gibbs  v.  Blanchard,  15  Mich. 
302  ;  Welch  v.  Marvin,  36  Mich.  6o« 

Minnesota.  —  Cole  "'.  Hutchinson,  3;  Minn. 
410  ;  Walker  v.  McDonald,  5  Minn.  455. 

Mississippi.  —  Bloom  v.  McGrath,  53  Miss. 
259- 

Missouri.- — -Glenn  v.  Lehnen,  54  Mo.  45; 
Chick  v.  Frey  Coal  Co.,  78  Mo.  App.  234 ;  Gill 
v.  Reed,  55  Mo.  App.  248 ;  Osborn  v.  Emery, 
51  Mo.  App.  408. 

Nebraska.  —  Swigart  v.  Gentert,  63  Neb.  157. 

New  Hampshire.  —  Walker  v.  Richards,  39 
N.  H.  259. 

New  Jersey.  —  Gallagher  v.  McBride,  66  N. 
J.  L.  360. 

New  York.  —  Cowdin  v.  Gottgetreu,  55  N. 
Y.  650;  Allen  v.  Scarff,  1  Hilt.  (N.  Y.)  209; 
Brady  v.  Sackrider,  1  Sandf.  (N.  Y.)  514; 
Brown  v.  Bradshaw,  1  Duer  (N.  Y.)  199; 
Dougherty  v.  Stone,  66  Hun  (N.  Y.)  498;  Mc- 
Roberts  v.  Mathews,  18  N.  Y.  App.  Div.  .624 ; 
Read  v.  Ladd,  1  Edm.  Sel.  Cas.  (N.  Y.) 
100;  Rogers  v.  Kneeland,  13  Wend.  (N.  Y.) 
122;  Dixon  v.  Frazee,  1  E.  D.  Smith  (N. 
Y.)  32. 

Rhode  Island.  —  Wood  v.  Patch,  11  R.  I. 
445- 

South  Carolina.  —  Taylor  v.  Drake,  4  Strobh. 
L.  (S.  Car.)  437;  Bronson  v.  Stroud,  2  Mc- 
Mull.  L.  (S.  Car.)  372;  Leland  v.  Creyon,  1 
McCord  L.  (S.  Car.)  100;  Williams  v.  Cald- 
well, 4  S.  Car.  100 ;  Robertson  "\  Hunter,  29 
S.  Car.  9  ;  Richardson  v.  Richardson,  1  McMull. 
L.  (S.  Car.)  280. 

Tennessee.  —  Matthews  v.  Milton,  4  Yerg. 
(Tenn.)  576. 
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valid.  Testimony  by  one  of  the  parties  as  to  whom  the  credit  was  given, 
accompanied  by  a  statement  of  the  circumstances  attending  the  transaction, 
is  not  objectionable  as  a  conclusion  of  law  or  a  deduction  from  facts  by 
the  witness.1 

d.  Joint  Liability  of  Promisor  and  Third  Person.  —  The  oral 
promises  considered  in  the  last  three  subsections  are  those  upon  which  it  is 
sought  to  make  the  promisor  separately,  or,  as  it  was  expressed  in  one  case,2 
severally  liable,  and  consistently  with  the  rule  hereinbefoie  laid  down  3  of 
nonliability  on  an  oral  promise  for  a  third  person  when  any  credit  is  given  to 
the  latter,  it  is  well  settled  that  the  statute  of  frauds  does  not  extend  to  a 
joint  understanding  by  two  persons  for  the  benefit  of  one  of  them.  Thus,  if 
the  agreement  be  such  that  both  are  co-debtors  to  the  seller  for  the  price  of 
goods  purchased,  the  promise  of  neither  is  collateral  to  the  other,  and  the 
joint  oral  promise  is  original  and  valid  as  to  both.4  And  where  goods  weie 
delivered  on  the  sole  credit  of  the  promisor  to  a  third  peison,  and  at  the 
request  of  the  latter  were  charged  to  both,  and  such  charge  was  ratified  by 
the  promisor,  there  was  held  to  be  no  objection  to  a  joint  judgment  against 
them.5 

e.  Original  or  Collateral  Form  of  Promise.  —  In  deteimining  the 
question  to  whom  credit  was  solely  given,  the  form  of  the  promise,  whether 
original  or  collateral  in  terms,  is  of  prime  importance.6 

/.  Admissibility  and  Weight  of  Evidence  —  (i)  Charge  on  Promisee  s 

Books.  —  Where  the  Third  Person  Is  Alone  Charged  as  the  debtor  on  the  books  of  the 
creditor,  it  is  a  circumstance  indicating  that  credit  was  exclusively  given  to 
such  third  person,7  sometimes  characterized  as  strong  evidence,8  or  very 


Texas.  — ■  Guthrie  v.  Mann,  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  710. 

Vermont.  —  Blodgett  v.  Lowell,  33  Vt.  176. 

Virginia.  —  Ware  v.  Stephenson,  10  Leigh 
(Va.)  161;  Cutler  v.  Hinton,  6  Rand.  (Va.) 
S09- 

vV est  Virginia.  —  Radcliff  v.  Poundstone,  23 
W.  Va.  724. 

"  The  person  for  whose  benefit  the  promise 
is  made  must  not  be  credited  and  must  not  be 
regarded  by  the  plaintiff  as  a  debtor.  His 
position  must  be  such  that  he  could  not  be  held 
liable  were  an  action  brought  against  him  for 
the  debt."  Price  v.  Chicago,  etc.,  R.  Co.,  40 
Mo.  App.  189. 

In  the  Leading  Case  of  Buckmyr  v.  Darnall, 
2  Ld.  Raym.  1085,  1  Salk.  27,  the  defendant 
promised  that  in  consideration  that  the  plain- 
tiff would  deliver  his  horse  to  one  English  the 
latter  should  return  him  safe.  It  was  held  that 
as  English  might  have  been  charged  on  the 
bailment  in  detinue  on  the  original  delivery, 
the  promise  made  by  the  defendant  was  within 
the  statute  of  frauds  and  invalid. 

1.  Testimony  as  to  Whom  Credit  Was  Given,  — 
Reynolds  v.  Simpson,  74  Ga.  454. 

2.  Gibbs  v.  Blanchard,  15  Mich.  302. 

3.  See  supra,  this  subsection,  Test  of  Lia- 
bility. 

4.  Joint  Liability  on  Joint  Promise.  —  Gibbs 
v.  Blancnard,  15  Mich.  292,  a  leading  case 
[criticising  a  contrary  dictum  in  Matthews  v. 
Milton,  4  Yerg.  (Tenn.)  576]  ;  Nelson  v.  Du- 
bois, 13  Johns.  (N.  Y.)  175;  Wainwright  v. 
Straw,  15  Vt.  215;  Hotchkiss  v.  Ladd,  36  Vt. 
593.  See  also  Hetfield  v.  Dow,  27  N.  J.  L. 
445 ;  Dee  v.  Downs,  50  Iowa  310;  Lusk  v. 
Throop,  189  111.  141;  Swift  v.  Pierce,  13  Allen 
(Mass.)   138;  Eddy  v.  Davidson,  42  Vt.  56; 


Anderson  v.  Hayman,  1  H.  Bl.  120;  Croft  v. 
Smallwood,  1  Esp.  121.  And  compare  Pake 
v.  Wilson,  127  Ala.  240. 

5.  Joint  Liability  by  Ratification.  —  Bundy  v. 
Bruce,  61  Vt.  619.  See  also  Arick's  Succes- 
sion, 22  La.  Ann.  501. 

6.  See  supra,  this  section,  In  General^ — 
Original  and  Collateral  Promises. 

7.  Charge  to  Third  Person  —  England.  —  See 
Simpson  v.  Penton,  2  Cromp.  &  M.  430,  4  Tyrw. 
315. 

Colorado.  —  Wagner  v.  Hallack,  3  Colo.  184. 
Illinois. — ■  Heggie  v.  Smith,  87  111.  App.  141; 
Clark  v.  Smith,  87  111.  App.  409 ;  Schotte  v. 
Puscheck,  79  111.  App.  31. 

Iowa.  —  Langdon  v.  Richardson,  58  Iowa 
610;  Beerkle  v.  Edwards,  55  Iowa  750. 

Maryland. — -Cropper  v.  Pittman,  13  Md.  195. 
Massachusetts. — ■  Cahill  v.  Bigelow,  18  Pick. 
(Mass.)  372. 
Mississippi.  —  Lombard  v.  Martin,  39  Miss. 

Missouri.  —  Rottman  v.  Fix,  25  Mo.  App. 
571  ;  Price  v.  Chicago,  etc.,  R.  Co.,  40  Mo.  App. 
195. 

Nebraska.  —  Williams  v.  Auten,  62  Neb.  832. 
New  York.  —  Bussel  v.  Sagor,  (N.  Y.  City 
Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  810:  Dougherty 
v.  Stone,  66  Hun  (N.  Y.)  498;  Brown  v.  Brad- 
shaw,  1  Duer  (N.  Y.)  199;  IZnox  v.  Nutt.  1 
Daly  (N.  Y.)  213;  McRoberts  v.  Mathews,  18 
N.  Y.  App.  Div.  621. 

Tennessee.  —  Hazen  v.  Bearden,  4  Sneed 
(Tenn.)  48. 

Texas.  — ■  Cobb  v.  Ward,  4  Tex.  App.  Civ. 
Cas.,  §  307. 

Vermont.  —  Mead  v.  Watson.  57  Vt.  426. 

8.  Charge  to  Third  Person  Strong  Evidence.  — 
Lusk  v.  Throop,  189  111.  135  ;  Hardman  v.  Brad- 
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strong  1  evidence.  But  it  is  not  conclusive.2  Its  probative  force  in  that 
behalf  may  be  diminished  or  avoided  by  showing  that  the  charge  was  so  made 
at  the  request  of  the  alleged  promisor  for  his  own  convenience,3  or  in  order  to 
prevent  confusion  with  other  accounts  of  the  promisor,4  or  by  any  other 
satisfactory  explanation.5  A  charge  to  the  third  person  together  with  the 
promisor  raises  an  inference  that  credit  was  not  alone  given  to  the  latter,6  but 
may  be  explained.7  Local  custom  and  usage  of  merchants  to  charge  goods 
to  the  party  to  whom  they  are  delivered,  upon  the  sole  credit  of  another,  is 
admissible  against  the  latter  to  corroborate  the  merchant's  testimony  that  the 
sale  was  so  made.s 

A  Charge  to  the  Promisor  Alone  is  some  evidence  that  he  alone  was  liable,9  but 
in  a  suit  against  him  is  not  of  great  weight  in  favor  of  the  creditor. 10 

(2)  Admissions  of  Promisor  or  Promisee.  —  Admissions  made  by  the  alleged 
promisor  concerning  the  transaction  in  dispute,  even  after  suit  commenced, 


ley,  85  111.  163  ;  Calverley  v.  Wirth,  59  111.  App. 
553;  Ruggles  v.  Gatton,  50  111.  412;  Benbow 
v.  Soothsmith,  76  Iowa  151;  Myer  v.  Grafflin, 
31  Md.  350;  Allen  v.  Scarlf.  1  Hilt.  (N.  Y.) 
213.  But  compare  Clark  V.  Smith,  87  111.  App. 
409. 

1.  Charge  to  Third  Person  Very  Strong  Evidence. 

—  Boykin  v.  Dohlonde,  37  Ala.  583  ;  Champion 
v.  Doty,  31  Wis.  190. 

2.  Charge  to  Third  Person  Not  Conclusive  — 
Alabama.  —  Boykin  v.  Dohlonde,  37  Ala.  584; 
Sanford  v.  Howard,  29  Ala.  691. 

Georgia.  —  Sext  v.  Geise,  80  Ga.  698. 

Illinois.  —  Ruggles  v.  Gatton,  50  111.  412; 
Lusk  v.  Throop,  189  111.  137. 

Maryland.  —  Elder  v.  Warfield,  7  Har.  &  J. 
(Md.)  391. 

Massachusetts.  —  Swift  v.  Pierce,  13  Allen 
(Mass.)  136;  Kendal!  v.  Jennison,  119  Mass. 
251  ;  Banfield  v.  Whipple,  10  Allen  (Mass.)  27. 

Michigan.  —  Welch  v.  Marvin,  36  Mich.  60  ; 
Butters  Salt,  etc.,  Co.  v.  Vogel,  130  Mich.  33; 
Loranger  v.  Foley,  79  Mich.  244. 

North  Carolina.  —  Threadgill  v.  McLendon, 
76  N.  Car.  24. 

Pennsylvania.  —  Carey  v.  Albert,  2  Pearson 
(Pa.)  300. 

Vermont.  —  Greene  v.  Burton,  59  Vt.  425. 

3.  Charge  to  Third  Person  at  Promisor's  Request. 

—  Lance  v.  Pearce,  101  Ind.  59s;  Dean  v. 
Tallman,  105  Mass.  443  ;  Larson  v.  Jensen,  53 
Mich.  427  ;  Maurin  v.  Fogelberg,  37  Minn.  23  ; 
Walker  v.  Richards,  41  N.  H.  388. 

It  is  said  that  the  act  of  charging  goods  to 
the  person  receiving  them  contributes  nothing 
to  prove  that  the  promise  by  the  other  party  is 
collateral,  where  such  charge  is  made  pursuant 
to  an  express  condition  in  an  otherwise  un- 
conditional promise.  Sanford  v.  Howard,  29 
Ala.  684.  where  the  following  was  held  not  to 
be  within  the  statute  :  "  Let  the  children 
*  *  *  have  any  goods  they  wish,  and  charge 
them  to  the  children  separately,  and  I  will  pay 
for  them  at  the  end  of  the  year."  To  the  same 
effect,  see  Harris  v.  Frank,  81  Cal.  280. 

Third  Person  Partly  Credited.  —  Even  where 
the  goods  were  charged  to  the  third  party  at  the 
request  of  the  promisor,  in  an  action  against 
the  latter  a  verdict  should  be  directed  in  his 
favor  if  the  plaintiff  admits  on  the  trial  that 
credit  was  partly  given  to  the  third  party. 
Wood  v.  Patch,  11  R.  I.  443. 


4.  Charge  to  Third  Person  to  Prevent  Confusion. 

—  Benbow  v.  Soothsmith,  76  Iowa  151  ;  Waters 
v.  Shafer,  25  Neb.  225  ;  Mackey  v.  Smith,  21 
Oregon  598 ;  Hazen  v.  Bearden,  4  Sneed 
(Tenn.)  48. 

5.  Any  Satisfactory  Explanation.  —  Champion 
v.  Doty,  31  Wis.  190. 

6.  Charge  to  Third  Person  and  Promisor,  — 

Everett  v.  Morrison,  1  111.  79 ;  Garrett-Wil- 
liams Co.  v.  Hamill,  131  N.  Car.  57;  Leland  v. 
Creyon,  1  McCord  L.  (S.  Car.)  100.  See  also 
Matthews  v.  Milton,  4  Yerg.  (Tenn.)  576 ; 
Hardman  v.  Bradley,  85  III.  163. 

7.  Charge  to  Third  Person  and  Promisor  Not 
Conclusive. —  Lusk  v.  Throop,  189  111.  136; 
Hoppock  v.  Wilson,  4  N.  J.  L.  149;  Whitman  v. 
Bryant,  49  Vt.  512;  Lindsey  v.  Heaton,  27 
Neb.  662. 

8.  Local  Custom  and  Usage.  —  White  v.  Trip/), 
125  N.  Car.  523,  where  the  goods  were  charged 
to  the  third  person,  followed  by  an  entry  in 
parenthesis  against  the  defendant  "  as  surety," 
and  a  verdict  for  the  plaintiff  was  sustained. 

9.  Charge  to  Promisor  Alone.  —  See  McCaffil 
v.  Radcliff,  3  Robt.  (N.  Y.)  445  ;  Leisman  v. 
Otto,  1  Bush  (Ky.)  225;  Phelps  v.  Stone,  172 
Mass.  355  ;  Langdon  v.  Strong,  42  Conn.  356  ; 
Bushee  v.  Allen,  31  Vt.  631  ;  Arbuckle  v. 
Hawks,  20  Vt.  538 ;  Hodges  v.  Hall,  29  Vt. 
21 1. 

Charges  of  Other  Persons.  —  The  fact  that  a 
physician  attending  an  injured  employee  of  a 
corporation  charged  his  own  services  to  the 
corporation  was  held  not  admissible  in  favor 
of  a  nurse  who  sued  the  corporation  for  ser- 
vices rendered  to  the  employee  on  the  same 
occasion,  and  contended  that  he  was  employed 
by  the  physician,  and  that  the  latter  was  duly 
authorized  by  the  corporation  to  hire  him. 
Hodges  v.  Detroit  Electric  Light,  etc.,  Co.,  109 
Mich.  547. 

10.  Charge  to  Promisor  Not  Cogent  Evidence.  — 
Cutler  v.  Hinton,  6  Rand.  (Va.)  509,  where  the 
court  said :  "  It  would  be  of  dangerous  ten- 
dency to  say  that  by  an  entry  made  by  them- 
selves [plaintiffs]  in  their  own  books,  they  could 
change  the  complexion  of  their  case,  and  make 
that  an  original  which  would  otherwise  have 
been  a  collateral  promise."  See  also  Cowdin  v. 
Gottgetreu,  55  N.  Y.  650  ;  Boykin  v.  Dohlonde, 
37  Ala.  583  ;  Kinloch  v.  Brown,  2  Spears  L.  (S. 
Car.)  284;  Hodges  v.  Hall,  29  Vt.  211. 
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are  competent  evidence  against  him.1  His  subsequent  promise  to  pay,  or  his 
part  payment,  or  his  failure  to  deny  liability  when  the  bill  was  presented  to 
him  for  payment  is  a  circumstance  against  him,a  but  cannot  be  treated  as  an 
admission  such  as  to  convert  a  clearly  collateral  into  an  original  promise.3 
Subsequent  declarations  by  the  promisor's  agent,  who  made  the  alleged 
promise,  that  his  principal  would  be  compelled  to  pay,  are  admissible  as 
tending  to  support  the  promisee's  contention  that  credit  was  given  solely  to 
the  principal.4  The  creditor's  declarations  that  the  promisor  became  surety 
for  the  debt  are  admissible  in  favor  of  the  latter  in  an  action  against  him  by 
the  former,5  and  the  creditor's  admission,  on  the  trial  of  the  cause,  that  credit 
was  partly  given  to  the  third  person  is  fatal  to  the  action.6 

(3)  Miscellaneous  Circumstances.  —  Proof  that,  the  third  person  was  an 
infant,7  or  non  compos  mentis*  or  incompetent  to  incur  liability  in  the  par- 
ticular transaction,9  or  financially  irresponsible  within  the  knowledge  of  the 
parties,10  or  a  pauper; 11  that  the  transaction  was  attributable  to  existing  con- 
tract relations  between  the  creditor  and  the  third  person; 12  that  the  creditor 
made  out  a  statement  of  account  in  the  name  of  the  third  party  as  debtor,13 
or  demanded  payment  from  the  third  party  11  and  refrained  from  making 
demand  of  the  promisor,15  or  took  the  third  person's  notes  10  and  mortgages,17 
or  settled  accounts  with  the  promisor  without  alluding  to  the  transaction  in 
question,18  or  filed  a  mechanic's  lien  as  for  labor  done  for  the  third  person,59 


1.  Admissions  of  Promisor.  —  Clark  v.  Smith, 
87  111.  App.  409. 

2.  Implied    Admissions    of   Promisor.  —  See 

Hentig  v.  Kernke,  25  Kan.  559;  Phelps  v.  Stone, 
172  Mass.  355;  Kansas  City  Sewer  Pipe  Co.  v. 
Smith,  36  Mo.  App.  621  ;  Speer  v.  Meschine, 
46  S.  Car.  505 ;  Whitman  v.  Bryant,  49  Vt. 
512. 

3.  Inferences  Not  Conclusive.  —  Wagner  v. 
Hallack,  3  Colo.  185.  See  also  Grice  v.  Noble, 
59  Mich.  523. 

4.  Declarations  of  Promisor's  Agent.  —  Haga- 
dorn  v.  Stronach  Lumber  Co.,  81  Mich.  56. 

5.  Creditor's  Declarations.  —  Glenn  v.  Lehnen, 
54  Mo.  45- 

6.  Creditor's  Admission  in  Court.  —  Wood  v. 
Patch,  11  R.  I.  445. 

7.  Third  Person  an  Infant. —  Higgins  v.  Hal- 
lock,  60  Hun  (N.  Y.)  125;  Chapin  v.  Lapham, 
20  Pick.  (Mass.)  471. 

8.  Third  Person  Non  Compos  Mentis.  —  Harlan 
v.  Harlan,  102  Iowa  701. 

9.  Third  Person  Incompetent  to  Incur  Liability, 
—  Jones  v.  McLaughlin-Patrick  Constr.  Co.,  99 
111.  App.  320. 

10.  Third  Person  Financially  Irresponsible.  — 
Kansas  City  Sewer  Pipe  Co.  v.  Smith,  36  Mo. 
App.  621. 

"  It  seems  to  me  that  to  advance  the  idea  of 
guaranteeing  the  solvency  of  a  confessedly  in- 
solvent man  is  little  less  than  absurd."  Per 
Gordon,  J.,  in  Merriman  v.  McManus,  102  Pa. 
St.  102. 

11.  Third  Person  a  Pauper.  —  Blodgett  v.  Low- 
ell, 33  Vt.  174. 

12.  Prior  Contract  Relations  Between  Creditor 
and  Third  Person.  —  Eshleman  v.  Harnish,  76 
Pa.  St.  104,  where  the  court  said :  "  When  a 
change  of  relation  is  alleged  for  the  purpose  of 
taking  the  case  out  of  the  statute  of  frauds, 
it  lies  upon  the  plaintiffs  to  prove  it  by  clear 
and  indubitable  evidence." 

13.  Statement  in  Name  of  Third  Person. — Jen- 


kins, etc.,  Co.  v.  Lundgren,  85  111.  App.  494 ; 
Brown  v.  Bradshaw,  1  Duer  (N.  Y.)  199.  But 
it  is  not  conclusive.  Nixon  v.  Jacobs,  22  Tex. 
Civ.  App.  97. 

14.  Demanding  Payment  from  Third  Person.  — 
Harris  v.  Frank,  81  Cal.  287 ;  Williams  v. 
Auten,  62  Neb.  832 ;  Price  v.  Chicago,  etc.,  R. 
Co.,  40  Mo.  App.  195;  Frissell  v.  Williams,  87 
Mo.  App.  529 ;  Dougherty  v.  Stone,  66  Hun  (N. 
Y.)  498;  Heggie  v.  Smith,  87  111.  App.  141; 
Hill  v.  Raymond,  3  Allen  (Mass.)  540. 

But  the  presentation  of  a  bill  to  the  third 
person  is  by  no  means  conclusive  that  any  credit 
was  originally  given  to  him,  Homans  v.  Lam- 
bard,  21  Me.  308 ;  Hazen  v.  Bearden,  4  Sneed 
(Tenn.)  48;  especially  where  such  presentation 
is  at  the  promisor's  request,  Pennell  v.  Pentz, 
4  E.  D.  Smith  (N.  Y.)  639. 

15.  Not  Demanding  of  Promisor.  —  Frissell  v. 
Williams,  87  Mo.  App.  529. 

16.  Taking  Third  Person's  Notes.  —  Cole  v. 
Hutchinson,  34  Minn.  412,  where  this  circum- 
stance was  held  to  be  conclusive,  in  the  absence 
of  adequate  explanation,  that  credit  was  given 
at  least  in  part  to  the  third  person. 

Taking  the  notes  of  the  third  person  pursuant 
to  the  request  of  the  promisor  at  the  time  of 
the  transaction  might  not  prejudice  the  cred- 
itor's claim  against  the  promisor.  Amort  v. 
Christofferson,  57  Minn.  234. 

17.  Taking  Mortgage  Against  Third  Person,  — 
Lusk  v.  Throop,  189  111.  138,  where,  however, 
the  court  pointed  out  that  the  inference  against 
the  creditor  would  be  weakened  if  the  notes  and 
mortgages  were  taken  at  the  request  of  the 
promisor  and  for  his  protection. 

18.  Demand  Omitted  in  Settlement  of  Account?. 

—  Hardman  v.  Bradley,  85  111.  163,  where  it  was 
deemed  a  strong  circumstance ;  Calverley  v. 
Wirth,  59  111.  App.  553  ;  Bushee  v.  Allen,  31  Vt. 
631. 

19.  Filing  Mechanic's  Lien  Against  Third  Person, 

—  Dougherty  v.  Stone,  66  Hun  (N.  Y.)  498. 
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or  sued  the  third  person,1  or  obtained  judgment  against  him,2  or  sued  the 
third  person  and  the  promisor  jointly,  the  former  being  solely  charged  on  the 
creditor's  books  3  —  is  more  or  less  persuasive  that  credit  was  not  given  solely 
to  the  promisor.4  On  the  other  hand,  the  fact  that  the  promisor's  personal 
interest  was  subserved  in  the  transaction  tends  to  support  a  contention  that 
lie  alone  was  credited,5  especially  where  the  promise  is  in  writing,  but  invalid 
as  a  memorandum  for  want  of  an  expressed  consideration  or  otherwise.6 

6.  New  Consideration  Beneficial  or  Otherwise  to  Promisor  —  a.  New  Con- 
sideration Not  Beneficial  to  Promisor.  —  At  one  time  it  was  held  by 
high  authority  that  a  promise  to  pay  the  debt  of  another,  though  the  latter 
continued  liable,  was  not  within  the  statute  of  frauds  where  it  was  founded 
upon  some  new  and  original  consideration  of  detriment  to  the  promisee  even 
if  the  promisor  received  no  benefit.7  That  rule  was  discarded  long  ago,  and 
it  is  now  the  universal  doctrine  that  detriment  to  the  promisee  or  benefit  to 
the  original  debtor  is  not  alone  sufficient  to  withdraw  the  promise  from  the 
operation  of  the  statute.8 


1.  Suing  Third  Person.  — Swift  v.  Pierce,  13 
Allen  (Mass.)  137,  where,  however,  the  court 
said  that  bringing  a  suit  against  the  third  per- 
son "  might  be  shown  to  have  occurred  by  mis- 
take." 

2.  Obtaining  Judgment  Against  Third  Person. 

—  Williams  v.  Auten,  62  Neb.  832. 

3.  Suing  Promisor  and  Third  Person.  —  Hard- 
man  v.  Bradley,  8s  111.  163.  Compare  Clark  v. 
Smith,  87  111.  App.  409. 

4.  Inconclusive  Circumstances. — In  Morris  v. 
Osterhout,  55  Mich.  262,  the  plaintiffs  sued  the 
defendants  for  goods  alleged  to  have  been 
bought  by  one  Carey  upon  the  credit  of  the  de- 
fendants and  by  their  authority.  The  court  re- 
fused the  following  instruction  to  the  jury: 
"  If  the  jury  finds  from  the  evidence  that  the 
goods  were  charged,  shipped,  and  billed  to 
Carey  ;  that  no  bill  was  ever  sent  to  the  defend- 
ants; that  the  plaintiffs  took  an  order  on  the 
defendants  for  the  amount  of  the  bill,  and  after- 
wards presented  this  order  and  requested  its 
acceptance  and  payment,  and  still  retain  this 
order  —  such  evidence  is  inconsistent  with  the 
claim  now  made  by  the  plaintiffs,  and  they  can- 
not recover  in  this  action."  The  refusal  so  to 
charge  was  held  correct  for  the  reason  that  all 
the  facts  stated  in  the  request  might  be  sus- 
ceptible of  explanation. 

"  If  the  defendant  has  been  treated  by  the 
person  selling  the  goods  and  has  himself  acted 
as  if  he  were  the  sole  party  liable,  that,  if  not 
explained  by  other  evidence,  would  be  a  circum- 
stance conducing  to  show  that  his  promise  was 
not  collateral.  But  it  is  impossible  to  specify 
any  one  fact,  or  set  of  facts,  on  which  the  ques- 
tion, to  whom  the  plaintiff  gave  credit,  is  to  be 
determined  ;  and  the  weight  to  which  any  par- 
ticular fact  may  be  entitled  must  vary  with  the 
varying  circumstances  with  which  it  may  be 
found  connected."  Boykin  v.  Dohlonde,  37  Ala. 
584. 

5.  Promisor  Personally  Interested.  —  Peyson  v. 
Conniff,  32  Neb.  269  ;  King  v.  Franklin  Lum- 
ber Co.,  80  Minn.  274  ;  Hardt  v.  Recknagel,  62 
N.  Y.  App.  Div.  106;  Trulock  v.  Blair,  8  Okla. 
345  ;  Green  v.  Burton,  59  Vt.  423.  But  see  Clay 
v.  Walton,  9  Cal.  328. 

"  Where  the  original  promisors  receive  a 
benefit  from  the  supplying  of  the  goods  to  the 
third  person  for  whom  they  make  the  promise, 


a  less  rigid  application  will  be  given  to  the  stat- 
ute of  frauds  than  in  a  case  where  the  original 
promisor  has  no  interest  in  the  contract  or  re- 
ceives no  benefit  growing  out  of  it."  Lusk  v. 
Throop,  189  111.  141. 

6.  Defective  Promise  in  Writing.  —  Hardt  v. 
Recknagel,  62  N.  Y.  App.  Div.  106. 

7.  Detriment  to  Promisee.  —  In  Leonard  v. 
Vredenburgh,  8  Johns.  (N.  Y.)  39,  Chief  Justice 
Kent  declared  that  "  when  the  promise  to.  pay  the 
debt  of  another  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  mov- 
ing between  the  newly  contracting  parties,"  it 
is  not  within  the  statute  of  frauds. 

In  Fullam  v.  Adams,  37  Vt.  395,  Poland,  C. 
J.,  said  that  the  very  general  language  in  which 
the  rule  above  quoted  was  laid  down,  and  the 
great  authority  given  to  it  by  the  high  character 
of  its  author,  induced  many  decisions  in  the 
United  States  which  were  directly  in  the  teeth 
of  the  statute,  in  both  its  letter  and  spirit.  In- 
deed, at  one  period  the  decisions  seemed  to  go 
to  the  extent  of  holding  that  if  the  new  promise 
was  supported  by  an  equitable  legal  considera- 
tion it  was  not  within  the  statute,  which  was 
just  equivalent  to  denying  the  statute  any  force 
whatever. 

8.  Detriment  to  Promisee  or  Benefit  to  Debtor  — 
United  States.  —  Davis  v.  Patrick,  141  U.  S.  487. 

Alabama.  —  Martin  v.  Black,  20  Ala.  309,  21 
Ala.  721  ;  Speer  v.  Crowder,  (Ala.  1902)  32  So. 
Rep.  658;  Rigby  v.  Norwood,  34  Ala.  129; 
Clark  v.  Jones,  85  Ala.  127. 

California.  —  Luce  v.  Zeile,  53  Cal.  54. 
Connecticut.  —  Gridley  v.  Sumner,  43  Conn. 
16. 

Florida.  —  Martyn  v.  Arnold,  36  Fla.  446. 
Georgia.  —  English   v.    State   Bank,    76  Ga. 
537;  Johnson  v.  Morris,  21  Ga.  238. 

Illinois.  —  Frame  v.  August,  88  111.  424 ; 
Spear  v.  Farmers',  etc.,  Bank,  156  111.  555  ;  Res- 
seter  v.  Waterman,  151  111.  175  ;  Denton  v.  Jack- 
son, 106  111.  433  ;  Durant  v.  Rogers,  71  111. 
T21;  Eddy  v.  Roberts,  17  111.  507;  Hite  v. 
Wells,  17  111.  88;  Scott  v.  Thomas,  2  111.  58; 
Evans  v.  Lohr,  3  111.  511. 

Indiana.  —  McCurdy  v.  Bowes,  88  Ind.  583  ; 
Langford  v.  Freeman,  60  Ind.  46  ;  Chandler  v. 
Davidson,  6  Blackf.  (Ind.)  367;  Berkshire  v. 
Young,  45  Ind.  461  ;  Crosby  v.  Jeroloman,  37 
Ind.  264;  Murphy  v.  Merry,  8  Blackf.  (Ind.) 
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b.  New  Consideration  Beneficial  to  Promisor  — (i)  To  Subserve 

Promisor  s  Interest  —  New  Beneficial  Consideration  in  General.  —  In  a  few  jurisdictions 
it  seems  to  be  the  rule  that  a  promise  to  pay  the  debt  of  another,  made  upon 
a  new  and  valuable  consideration  both  detrimental  to  the  promisee  and  bene- 
ficial to  the  promisor,  but  without  discharge  of  the  original  debtor,  is  not 
within  the  statute  of  frauds.1  This  rule  has  been  generally  disapproved  as 
not  furnishing  a  correct  criterion  by  which  to  determine  whether  or  not  a 
promise  comes  within  the  statute.2 

Self-interest  of  Promisor  the  Primary  Object.  —  Another  rule  criticised  as  too  indefi- 


295;  Taylor  v.  Hillyer,  3  Blackf.  (Ind.)  433; 
Keadle  v.  Siddens,  5  Ind.  App.  8.  See  also 
Brake  v.  King,  54  Ind.  294. 

Iowa.  —  Griffin  v.  Hoag,  105  Iowa  499 ; 
Walker  v.  Irwin,  94  Iowa  448 ;  Sternburg  v. 
Callanan,  14  Iowa  251  ;  Schoonover  v.  Osborne, 
1 1 7  Iowa  427. 

Kansas.  —  Brant  v.  Johnson,  46  Kan.  389. 

Kentucky.  —  Wagnon  v.  Clay,  1  A.  K.  Marsh. 
(Ky.)  257;  Guishaber  v.  Hairman,  2  Bush 
(Ky.)  320;  Smith  v.  Fah,  15  B.  Mon.  (Ky.) 
443- 

Louisiana.  —  Porter  v.  Sandidge,  32  La.  Ann. 
449  ;  Baker  v.  Pagaud,  26  La.  Ann.  220  ;  Silli- 
man  v.  Short,  26  La.  Ann.  512;  Paradise  v. 
Gerson,  32  La.  Ann.  532;  Rayne  v.  Terrell,  33 
La.  Ann.  812. 

Maine.  —  Rollins  v.  Crocker,  62  Me.  244 ; 
Richardson  v.  Williams,  49  Me.  558  ;  Moses  v. 
Norton,  36  Me.  113;  Strickland  v.  Hamlin,  87 
Me.  81  ;  Farnham  v.  Davis,  79  Me.  282. 

Maryland.  —  Beasten  v.  Hendrickson,  44  Md. 
609;  Glenn  v.  Rogers.  3  Md.  312;  Elder  v. 
V/arfield,  7  Har.  &  J.  (Md.)  391. 

Massachusetts.  —  Nelson  v.  Boynton,  3  Met. 
(Mass.)  402;  Furbish  v.  Goodnow,  98  Mass. 
298;  Sears  v.  Lawrence,  15  Gray  (Mass.) 
267. 

Michigan.  —  Ruppe  v.  Peterson,  67  Mich.  437  ; 
Pfaff  v.  Cummings,  67  Mich.  143 ;  Schoch  v. 
McLane,  62  Mich.  454 ;  In  re  Tozer,  46  Mich. 
209  ;  Gower  v.  Stuart,  40  Mich.  747  ;  Brown  v. 
Hazen,  11  Mich.  219. 

Mississippi.  —  Hendricks  v.  Robinson,  56 
Miss.  694. 

Missouri.  —  Moore  v.  Kansas  City,  etc.,  R. 
Co.,  31  Mo.  App.  145;  Nunn  v.  Carroll,  83  Mo. 
APP-  x35 ;  Walther  v.  Merrell,  6  Mo.  App. 
376. 

Nebraska.  —  Fisher  v.  Donovan,  57  Neb.  361. 

Nevada.  —  Simpson  v.  Harris,  21  Nev.  353. 

New  Jersey.  —  Cowenhoven  v.  Howell,  36  N. 
J.  L.  323;  Saxton  v.  Landis,  16  N.  J.  L.  302; 
Youngs  v.  Shough,  15  N.  J.  L.  27;  Mundy  v. 
Ross,  15  N.  J.  L.  466;  Cochrane  v.  McEntee, 
(N.  J.  1896)  51  Atl.  Rep.  279;  Hazeltine  v. 
Wilson,  55  N.  J.  L.  252. 

New  York.  —  White  v.  Rintoul,  108  N.  Y. 
222;  Berry  v.  Brown.  107  N.  Y.  662;  Ackley 
v.  Parmenter,  98  N.  Y.  425  ;  Pfeiffer  v.  Adler, 
37  N.  Y.  164;  Hall  v.  Farmer,  2  N.  Y.  553; 
Oldham  v.  Pinkus,  (Supm.  Ct.  App.  T.)  32 
Misc.  (N.  Y.)  199 ;  Lippmann  v.  Blumenthal, 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  335; 
Perry  v.  Erb,  (Supm.  Ct.  Ap'p.  T.)  23  Misc.  (N. 
Y.)  105;  Timm  v.  J.  G.  Rose  Co.,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  337;  Ridgway  v. 
Grace,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  293; 
Bausinger  v.  Guenthner,  66  Barb.  (N.  Y.)  186; 


Lennox  v.  Eldred,  65  Barb.  (N.  Y.)  410  ;  Un- 
derbill v.  Crawford,  29  Barb.  (N.  Y.)  664; 
Walsh  v.  McCloskey,  (Brooklyn  City  Ct.  Gen. 
T.)  12  N.  Y.  St.  Rep.  173;  Pease  v.  Alexander, 
7  Johns.  (N.  Y.)  25. 

North  Carolina.  —  Rowland  v.  Barnes,  81  N. 
Car.  234;  Combs  v.  Harshaw,  63  N.  Car.  198; 
Scott  v.  Bryan,  73  N.  Car.  582 ;  Wood  v.  At 
lantic,  etc.,  R.  Co.,  131  N.  Car.  48;  Bagley  v. 
Sasser,  2  Jones  Eq.  (55  N.  Car.)  350. 

Pennsylvania.  —  Shaaber  v.  Bushong,  105  Pa. 
St.  514;  Miller  v.  Long,  45  Pa.  St.  350;  Maule 
v.  Bucknell,  50  Pa.  St.  53. 

Texas.  —  Muller  v.  Riviere,  59  Tex.  643. 

Vermont.  —  Cole  v.  Shurtleff,  41  Vt.  311; 
Durant  v.  Allen,  48  Vt.  58. 

Wisconsin.  —  McDonell  v.  Dodge,  10  Wis. 
106. 

"  In  some  of  the  cases  it  is  said  that  the 
promise  is  an  original  one,  and,  therefore,  not 
within  the  statute,  where  the  promise  arises  out 
of  some  new  and  independent  consideration 
moving  between  the  newly  contracting  parties. 
*  *  *  A  close  examination,  however,  of  the 
cases  where  similar  language  occurs  will  dis- 
close that  many,  if  not  most  of  them,  were 
where  the  creditor  had  a  subsisting  lien,  or 
security  for  the  debt,  which  was  given  up  for 
the  benefit  of  the  defendant ;  where  the  creditor 
discharged  the  original  debt ;  where  by  some 
transaction  with  the  debtor  a  trust  was  created 
to  be  executed  by  the  defendant  in  favor  of  the 
plaintiff ;  or  where  the  promise  was  made  to 
the  debtor  for  the  payment  of  his  debt  to  the 
plaintiff."    Eddy  v.  Roberts,  17  111.  508. 

1.  New  Consideration  Beneficial  to  Promisor.  — 
Thornton  v.  Williams,  71  Ala.  556;  Locke  v. 
Humphries,  60  Ala.  117;  Graves  v.  Shulman, 
59  Ala.  406;  Ragland  v.  Wynn,  37  Ala.  32; 
Mason  v.  Hall,  30  Ala.  599  ;  Blount  v.  Hawkins, 
19  Ala.  100.  See  also  Martin  v.  Black,  21  Ala. 
730;  Linam  v.  Jones,  134  Ala.  570;  Dunbar  v. 
Smith,  66  Ala.  490  ;  American  Lead  Pencil  Co. 
v.  Wolfe,  30  Fla.  360 ;  Craft  v.  Kendrick,  39 
Fla.  90. 

2.  Wilson  v.  Hentges,  29  Minn.  104;  Sweat- 
man  v.  Parker,  49  Miss.  28. 

"  Suppose  A  owes  B  one  hundred  dollars ; 
B  pays  C  ten  dollars,  in  consideration  of  which 
C  verbally  promises  to  guarantee  the  payment 
of  the  debt.  There  are  numerous  decisions, 
some  of  which  were  pronounced  by  judges  of 
high  authority,  going  far  enough  to  sustain  an 
action  upon  this  promise ;  yet  it  is  very  plain 
that  this  is  squarely  prohibited  by  the  statute." 
Per  Hibbard,  J.,  in  Lang  v.  Henry,  54  N.  H.  61. 
See  also  Garfield  v.  Rutland  Ins.  Co.,  69  Vt. 
549,  which  was  a  case  like  that  above  sup- 
posed, and  the  promise  was  held  invalid, 
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nite  and  elastic,1  but  generally  recognized  in  the  United  States*  requires 
that  the  benefit  to  the  promisor  shall  have  a  distinctly  predominant  character 
and  maybe  stated  as  follows:  An  absolute  promise3  to  pay  the  debt  of 
another  is  not  within  the  statute  though  the  liability  of  the  original  debtor 
still  subsists  where  the  leading  object  of  the  promisor  is  to  subserve  some 
pecuniary  interest  or  business  purpose  of  his  own,  and  he  receives  a  benefit 
which  he  did  not  before  enjoy,  and  would  not  have  possessed  but  for  the 
promise.4  Thus,  where  a  sheriff  was  about  to  sell  a  debtor's  property  taken 
on  execution,  and  the  execution  creditor  orally  promised  to  pay  the  debt  of 
a  judgment  creditor  of  the  same  debtor,  in  consideration  that  the  latter  should 


1.  Wilson  v.  Hentges,  29  Minn.  104;  White 
v.  Rintoul,  108  N.  Y.  229. 

2.  "  The  Generally  Recognized  Doctrine  in  This 
Country  *  *  *  maintained  by  the  great 
weight  of  authority."  Per  Williams,  J.,  in 
Crawford  v.  Edison,  45  Ohio  St.  246. 

3.  Unconditional  Promise. —  It  is  doubtless 
necessary  that  the  promise  to  be  binding  should 
be  absolute  and  not  dependent  on  the  failure  of 
the  debtor  to  pay.  See  Lampson  v.  Hobart,  28 
Vt.  700. 

4.  Leading  Object  to  Subserve  Promisor's  Interest. 
—  In  the  following  cases  the  oral  promise  was 
held  to  be  valid,  apparently  upon  the  principle 
stated  in  the  text : 

United  States.  — ■  Emerson  v.  Slater,  22  How. 
(U.  S.)  28,  the  leading  case.  In  that  case  the 
plaintiff,  Emerson,  had  been  employed  by  a  rail- 
road company  to  build  its  bridges,  and  the 
company  failing  to  make  payment  as  agreed,  he 
refused  to  go  on.  The  defendant  was  a  large 
stockholder  in  the  road,  and  had  leased  to  the 
company  a  large  quantity  of  railroad  iron,  and 
as  security  for  payment  held  an  assignment  of 
the  earnings  of  the  road  until  payment  was 
made  in  full.  The  company  itself  was  insol- 
vent, and  the  road  could  not,  of  course,  be 
operated  until  the  bridges  were  completed. 
Whereupon  the  defendant  orally  promised  to 
pay  the  plaintiff  if  he  would  go  on  and  com- 
plete them,  which  he  did.  Upon  the  defendant's 
refusal  to  perform  his  promise,  suit  was  brought 
and  the  court  held  the  promise  to  be  valid, 
laying  down  the  rule  that  "  whenever  the  main 
purpose  and  object  of  the  promisor  is  not  to 
answer  for  another,  but  to  subserve  some  pecu- 
niary or  business  purpose  of  his  own,  involving 
either  a  benefit  to  himself  or  damage  to  the 
other  contracting  party,  his  promise  is  not 
within  the  statute."  See  also  Stewart  v.  Hinkle, 
1  Bond  (U.  S.)  506;  Davis  v.  Patrick,  141  U. 
S.  479,  in  which  latter  case  the  statute  was 
held  not  to  apply  where  "  the  promisor  has  a 
personal,  immediate,  and  pecuniary  interest  in 
the  transaction,  and  is  therefore  himself  a 
party  to  be  benefited  by  the  performance  of  the 
promisee,"  or  where  the  promise  "  though  oper- 
ating upon  the  debt  of  a  third  party,  is  also  and 
mainly  for  the  benefit  of  the  promisor." 

It  was  said  in  Furbish  v.  Goodnow,  98  Mass. 
302,  that  the  case  of  Emerson  v.  Slater,  22 
How.  (U.  S.)  28,  above  cited,  is  not  opposed  to 
the  Massachusetts  doctrine  laid  down  in  Curtis 
v.  Brown,  5  Cush.  (Mass.)  488,  and  set  forth  in- 
fra, (3)  Constituting  Purchase  of  Promisee's  Lien 
or  Advantage ;  but  in  many  of  the  cases  herein- 
after cited  in  this  note  and  in  the  next  note, 
Emerson  v.  Slater  is  cited  in  support  of  deci- 
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sions  certainly  more  lax  than  would  be  sanc- 
tioned by  the  Massachusetts  doctrine,  which,  it 
will  be  observed,  requires  for  the  validity  of 
the  promise  that  the  promisee  shall  have  relin- 
quished to  the  promisor  some  lien,  benefit,  or 
advantage  for  securing  or  recovering  his  debt. 

Arkansas.  —  Gale  v.  Harp,  64  Ark.  462 ; 
Chapline  v.  Atkinson,  45  Ark.  67. 

Colorado.  —  Fisk  v.  Reser,  19  Colo.  88. 

Georgia.  —  See  Ferst  v.  Waycross  Bank,  1 1 1 
Ga.  229. 

Illinois. —  Graham  v.  Mason,  17  111.  App.  399; 
Borchsenius  v.  Canutson,  100  111.  82.  See  also 
Wickham  v.  Hyde  Park  Bldg.,  etc.,  Assoc.,  80 
111.  App.  523. 

Indiana.  —  Gibson  County  v.  Cincinnati 
Steam  Heating  Co.,  128  Ind.  247;  Voris  v.-  Star 
City,  etc.,  Bldg.  Assoc.,  20  Ind.  App.  630. 

Iowa.  —  Carraher  v.  Allen,  112  Iowa  168. 

Kansas.  —  Patton  v.  Mills,  21  Kan.  163. 

Kentucky.  —  Garvey  v.  Crouch,  (Ky.  1896) 
35  S.  W.  Rep.  273. 

Michigan.  —  See  Call-ins  v.  Chandler,  36 
Mich.  320 ;  Mitchell  v.  Beck,  88  Mich.  342 ; 
McLaughlin  v.  Austin,  104  Mich.  489;  Durgin 
v.  Smith,  115  Mich.  239. 

Mississippi.  —  See  Sproule  v.  Hopper,  (Miss. 
1894)  ;6  So.  Rep.  901. 

Missouri.  —  Hale  v.  Stuart,  76  Mo.  20  ; 
Stewart  v.  Patton,  65  Mo.  App.  21 ;  Winn  v. 
Hillyer,  43  Mo.  App.  139. 

Nebraska.  —  Fitzgerald  v.  Morrissey,  14  Neb. 
198 ;  Swayne  v.  Hill,  59  Neb.  652 ;  Joseph  v. 
Smith,  39  Neb.  259.  See  also  Weilage  v.  Ab- 
bott, (Neb.  1902)  90  N.  W.  Rep.  1 128. 

New  Hampshire.  —  Wills  v.  Cutler,  61  N.  H. 
405- 

New  Jersey. —  Kutzmeyer  v.  Ennis,  27  N.  J. 
L.  371. 

Ohio.  —  Crawford  v.  Edison,  45  Ohio  St.  246. 

Oregon.  —  See  Hedges  v.  Strong,  3  Oregon  18. 

Pennsylvania.  —  Elkin  v.  Timlin,  151  Pa.  St 
491,  where  the  rule  stated  in  the  text  was  ex- 
plicitly declared  and  adopted ;  Bailey  v.  Mar- 
shall, 174  Pa.  St.  602;  Baxter  v.  Hurlburt,  15 
Pa.  Super.  Ct.  541  ;  Burr  v.  Mazer,  2  Pa.  Super. 
Ct.  436;  Duncan  v.  Shaw,  17  Pa.  Super.  Ct. 
225.  See  also  May  v.  Walker,  20  Pa.  Super. 
Ct.  581. 

Texas.  —  Muller  v.  Riviere,  59  Tex.  640 ; 
McCreary  v.  Van  Hook,  35  Tex.  631  ;  Thomp- 
son-Houston Electric  Co.  v.  Berg,  10  Tex.  Civ. 
App.  214 ;  Lyon  v.  Lindsay,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  1101. 

Utah. —  Gagan  v.  Stevens,  4  Utah  352. 

West  Virginia.  —  Gerow  v.  Rifle,  29  W.  Va. 
466 

Wisconsin.  —  Dyer  v.  Gibson,  16  Wis.  557; 
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refrain  from  bidding  at  the  sale,  whereby  the  promisor  was  enabled  to  buy 
the  property  at  his  own  price  in  satisfaction  of  his  execution,  his  promise  was 
held  to  be  valid.1  Another  application  of  the  rule  was  in  a  case  where  a 
purchaser  of  a  manufacturing  business  in  which  many  workmen  employed  by 
the  former  proprietor  refused  to  continue  to  work  unless  arrears  of  wages  due 
from  him  were  paid,  and  the  purchaser's  oral  promise  to  the  workmen  to  pay 
those  arrears  in  consideration  of  their  continuing  to  work  for  himself  was 
held  to  be  valid.3  On  the  same  principle,  where,  by  means  of  his  oral  promise 
to  pay  the  debt  of  another,  the  promisor  secured  the  promisee's  patronage  in 
his  business,  the  promise  was  held  to  be  binding.3  Sureties  on  the  contract- 
or's bond  were  held  liable  on  their  oral  guaranty  for  materials  furnished  to 
the  contractor  whereby  he  was  enabled  to  fulfil  his  contract.4  And  where 
the  owner  of  a  building  on  land  of  another,  promised  the  latter  to  pay  the 
debt  of  a  third  person  in  consideration  that  the  promisee  would  not  disturb 
the  promisor  by  leasing  the  land,  the  promise  was  not  within  the  statute.5 
While  it  is  essential  to  the  validity  of  an  oral  promise,  based  upon  the  primary 
ground  of  self-interest,  that  the  part)'  to  be  charged  shall  receive  the  beneficial 
consideration,  and  that  if  the  consideration  be  merely  promised  and  not  per- 
formed the  transaction  is  within  the  statute,6  the  oral  promise  is  binding  if 
the  promisee  submits  to  a  detriment  which  purports  a  benefit  to  the  promisor, 
though  that  benefit  be  not  realized  in  the  end.'  And  it  is  not  necessary  that 
the  promisee  should  know  of  the  interest  and  object  of  the  promisor  if  the 
interest  and  purpose  in  fact  existed.8  Nor  is  it  indispensable  that  the  bene- 
ficial consideration  shall  move  from  the  promisee;  it  may  move  from  the 
debtor  to  the  promisor.9 

Qualification  of  Rule  Last  Stated.  —  On  the  other  hand,  where  the  benefit  to  the 
promisor  is  not  the  primary  object  of  his  promise,  but  is  merely  incidental  or 


Young  v.  French,  35  Wis.  11 1  ;  Hoile  v.  Bailey, 
58  Wis.  434;  Weisel  v.  Spence,  59  Wis.  301; 
Hewett  v.  Currier,  63  Wis.  386 ;  Choate  v. 
Hoogstraat,  (C.  C.  A.)  105  Fed.  Rep.  713,  a 
case  controlled  by  Wisconsin  decisions,  the 
court  intimating,  however,  that  the  rule  in  Wis- 
consin is  possibly  nearer  to  the  rule  in  New 
York  or  Massachusetts,  stated  in  the  next  two 
subsections,  than  to  the  rule  above  stated  in 
the  text. 

Wyoming.  —  Ivenson  v.  Caldwell,  3  Wyo. 
465- 

The  Creditor's  Release  of  an  Attachment  of  prop- 
erty in  which  the  promisor  had  no  direct  in- 
terest, but  which  his  employer  was  thereby 
enabled  to  use  in  his  business,  the  promisor 
being  benefited  by  continuation  of  his  employ- 
ment in  the  business,  was  held  to  bring  the 
promise  to  pay  the  debt  within  the  rule  stated 
in  the  text.    Graham  v.  Mason,  17  111.  App.  399. 

The  Massachusetts  doctrine  stated  infra,  this 
section.  Constituting  Purchase  of  Promisee's 
Lien  or  Advantage,  would  invalidate  a  promise 
made  upon  consideration  of  the  promisor's  re- 
tention in  his  employment.  Stone  v.  Symmes, 
18  Pick.  (Mass.)  467. 

1.  Bailey  v.  Marshall.  174  Pa.  St.  602,  where 
the  court  said  that  the  sole  purpose  of  the 
promisor  was  to  silence  the  promisee  as  an 
antagonistic  bidder  at  the  sheriff's  sale,  there 
was  no  benefit  to  the  debtor,  but  an  advantage 
to  the  promisor,  and  he  reaped  the  full  fruits 
of  it.  "  His  leading  object  was  to  subserve  his 
own  interest;  in  fact  he  had  no  other  object." 
For  a  similar  case,  see  Myers  v.  Dorman,  34 
Hun  (N.  Y.)  115. 


2.  Wills  v.  Cutler,  61  N.  H.  405,  where  the 
court,  after  quoting  the  rule  laid  down  in 
Emerson  v.  Slater,  22  How.  (U.  S.)  28,  cited 
in  the  last  note  but  one,  said :  "  Tested  by  this 
rule,  the  promise  of  these  defendants  [the  pur- 
chasers] was  valid,  because  the  facts  unmis- 
takably show  that  their  object  was  to  subserve 
their  pecuniary  and  business  purposes  by  re- 
taining the  workmen.  *  *  *  But  in  our 
opinion,  it  may  well  be  doubted  whether  the 
object  actuating  a  promise  can  be  made  the 
test  of  its  legal  obligation,  and  we  attach  no 
importance  to  this  consideration.  For  whatever 
the  object  of  the  defendants  may  have  been,  the 
valuable  experience  and  skilled  labor  of  the 
workmen  in  putting  into  operation  and  carrying 
or:  the  suspended  foundry  from  which  the  de- 
fendants derived  a  benefit  not  before  enjoyed, 
and  which  accrued  directly  to  themselves,  were 
a  sufficient  consideration  for  their  promise." 

3.  Duncan  v.  Shaw,  17  Pa.  Super.  Ct.  225. 
See  also  Durgin  v.  Smith,  115  Mich.  239;  Gar- 
vey  v.  Crouch,  (Ky.  1896)  35  S.  W.  Rep.  273; 
Stewart  if.  Patton,  65  Mo.  App.  21. 

4.  Lyon  v.  Lindsay,  (Tex.  Civ.  App.  1897) 
39  S.  W.  Rep.  1101.     See  also  for  a  promise  • 
sustained  upon  a  similar  benefit  to  the  promisor, 
Graham  v.  Mason,  17  111.  App.  399. 

5.  Baxter  v.  Hurlburt,  15  Pa.  Super.  Ct.  541. 

6.  Williamson  v.  Hill,  3  Mackey  (D.  C.)  100. 

7.  Williamson  v.  Hill,  3  Mackey  (D.  C.)  100. 
See  also  Thomas  v.  Delphy,  33  Md.  380. 

8.  Choate  v.  Hoogstraat,  (C.  C.  A.)  105  Fed. 
Rep.  713. 

9.  Hoile  v.  Bailey,  58  Wis.  434;  Lang  v. 
Henry,  54  N.  H.  63. 
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indirect,  the  rule  above  stated  does  not  apply,  and  the  oral  promise  is  invalid 
if  the  original  debtor  is  not  discharged.1  Thus,  where  the  president  of  a 
banking"  corporation  who  was  largely  interested  therein  as  a  director,  stock- 
holder, and  depositor  in  its  bank,  promised  a  depositor  that  if  the  latter  would 
not  withdraw  his  deposit  the  president  would  pay  him  the  amount  thereof  in 
case  the  bank  should  close,  the  promise  was  held  to  be  within  the  statute.8 

(2)  Creating  Liability  of  Promisor  Independent  of  Promise.  —  In  New  York 
four  cases,  advancing  by  three  distinct  stages  in  a  common  direction  3  "  have 
ended,"  said  the  New  York  Court  of  Appeals,  "  in  establishing  a  doctrine  in 
the  courts  of  this  state  which  may  be  stated  with  approximate  accuracy  thus: 
that  where  the  primary  debt  subsists  and  was  antecedently  contracted,  the 
promise  to  pay  it  is  original  when  it  is  founded  on  a  new  consideration  mov- 
ing to  the  promisor  and  beneficial  to  him,  and  such  that  the  promisor  thereby 
comes  under  an  independent  duty  of  payment  irrespective  of  the  liability  of 
the  principal  debtor;  "  otherwise,  the  promise  is  regarded  as  collateral  and 
invalid.4  Substantially  the  same  doctrine  is  declared  in  Vermont*  and  in 
Washington?  On  the  one  hand,  it  is  less  favorable  to  oral  promises  than 
the  rule  stated  in  the  preceding  subsection;  7  and  on  the  other  hand,  since  it 
does  not  require  for  the  validity  of  the  promise  that  the  consideration  shall 
move  from  the  promisee,8  it  is  not  so  stringent  as  the  Massachusetts  rule  stated 
in  the  following  subsection.9 

(3)  Constituting  Purchase  of  Promisee's  Lien  or  Advantage.  —  In  Massachu- 
setts it  is  conceded  in  terms  that  if  the  principal  and  immediate  object  of  the 
transaction  is  to  benefit  the  promisor,  not  to  secure  the  debt  of  another  per- 


1.  Promisor's  Interest  Not  Primary  Object.  — 

Nugent  v.  Wolfe,  1 1 1  Pa.  St.  471;  Maule  v. 
Bucknell,  50  Pa.  St.  39  ;  Commercial  Nat.  Bank 
v.  Smith,  107  Wis.  574;  Clapp  v.  Webb,  52  Wis. 
638;  Rietzloff  v.  Glover,  91  Wis.  65;  Hooker  v. 
Russell,  67  Wis.  257.  See  also  Pratt  v.  Bates, 
40  Mich.  37. 

2.  Walther  v.  Merrell,  6  Mo.  App.  370. 

3.  The  four  cases,  all  of  which  are  carefully 
considered  in  White  v.  Rintoul,  108  N.  Y.  222, 
cited  in  the  following  note,  are  Leonard  v. 
Vredenburgh,  8  Johns.  (N.  Y.)  29;  Mallory  v. 
Gillett,  21  N.  Y.  412  ;  Brown  v.  Weber,  38  N.  Y. 
187,  and  Ackley  v.  Parmenter,  98  N.  Y.  425. 

4.  New  York  Rule.- — Per  Finch,  J.,  in  White 
v.  Rintoul,  108  N.  Y.  227,  where  the  promise 
was  held  invalid,  the  forbearance  by  the  cred- 
itor to  take  steps  to  collect  his  debt,  which  con- 
stituted the  consideration  of  the  promise,  being 
beneficial  to  the  debtor  and  of  no  benefit  to  the 
promisor.  See  further  as  to  the  New  York  rule 
the  following  cases  in  which  an  oral  promise 
was  held  to  be  valid  :  Raabe  v.  Squier,  148  N. 
Y.  81  ;  McCraith  v.  National  Mohawk  Valley 
Bank,  104  N.  Y.  414;  Prime  v.  Koehler,  77  N. 
Y.  91;  Durham  v.  Manrow,  2  N.  Y.  533; 
Almond  v.  Hart,  46  N.  Y.  App.  Div.  431  ;  Wil- 
liams v.  Bedford  Bank,  63  N.  Y.  App.  Div. 
278 ;  Alley  v.  Turck,  8  N.  Y.  App.  Div.  50 ; 
W.  T.  Merserau  Co.  v.  Washburn,  6  N.  Y.  App. 
Div.  404  ;  Tallman  v.  Bresler,  65  Barb.  (N.  Y.) 
369;  Morgan  v.  Woodruff,  12  Daly  (N.  Y.)  207: 
New  York,  etc..  R.  Co.  v.  Gilchrist,  (Supm.  Ct. 
Gen.  T.)  16  How.  Pr.  (N.  Y.)  564;  Stilwell  v. 
Otis.  2  Hilt.  (N.  Y.)  148;  Schwab  v.  Elias, 
(Marine  Ct.  Gen.  T.)  2  Civ.  Pro.  (N.  Y.)  340; 
Meech  v.  Smith,  7  Wend.  (N.  Y.)  315  ;  Slinger- 
land  v.  Morse,  7  Johns.  (N.  Y.)  463. 

In  the  following  cases  the  promise  was  held 
to  be  invalid  :   Ackley  v.  Parmenter,  98  N.  Y. 


931 


425  ;  Belknap  v.  Bender,  75  N.  Y.  446 ;  Brown 
v.  Weber,  38  N.  Y.  187;  Mallory  v.  Gillett,  21 
N.  Y.  412;  Berry  v.  Brown,  107  N.  Y.  659; 
Pfeiffer  v.  Adler,  37  N.  Y.  164;  Cardeza  v. 
Bishop,  54  N.  Y.  App.  Div.  116;  Becker  v. 
Krank,  75  N.  Y.  App.  Div.  191  ;  Millard 
v.  Steers,  9  N.  Y.  App.  Div.  419;  Tolhurst  v. 
Powers,  61  Hun  (N.  Y.)  105  ;  Fowler  v.  Moller, 
4  Bosw.  (N.  Y.)  149;  Mitchell  v.  Miller,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  179. 

5.  Vermont  Rule. —  Fullam  v.  Adams,  37  Vt. 
391,  a  leading  case,  where  Poland,  C.  J.,  said: 
"  We  know  of  no  case  in  this  state  where  the 
parol  promise  of  one  to  pay  the  debt  of  another 
has  been  upheld  upon  any  other  consideration 
than  the  receipt  of  some  fund  or  other  security, 
either  from  the  debtor  or  creditor,  charged 
with  the  payment  of  the  debt,  so  that  a  trust 
or  duty  was  created  thereby  to  pay  the  debt, 
and  so  that  in  making  the  payment  of  the  debt 
he  was  really  fulfilling  an  obligation  of  his 
own.  When  carried  further  than  this  the 
statute  is  really  repealed."  See  also  Garfield 
v.  Rutland  Ins.  Co.,  69  Vt.  549 ;  Newell  r. 
Ingraham,  15  Vt.  422. 

6.  Washington  Rule.  —  McKenzie  v.  Puget 
Sound  Nat.  Bank,  9  Wash.  442 ;  Gilmore  v. 
Skookum  Box  Factory,  20  Wash.  703. 

7.  The  rule  stated  in  the  paragraph  Self-in- 
terest of  Promisor  the  Primary  Object,  in  the 
preceding  subsection,  b.  ( 1 )  To  Subserve  Prom- 
isor's Interest,  was  expressly  repudiated  in 
White  v.  Rintoul,  108  N.  Y.  229,  and  Garfield 
v.  Rutland  Ins.  Co.,  69  Vt.  549. 

8.  Mallory  v.  Gillett,  21  N.  Y.  419.  See 
also  the  opinion  in  Fullam  v.  Adams,  37  Vt. 
391- 

9.  For  the  Massachusetts  rule,  see  infra, 
this  section,  Constituting  Purchase  of  Prom- 
isee's Lien  or  Advantage. 
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son,  the  promise  is  not  within  the  statute  although  one  effect  of  the  fulfil- 
ment of  the  promise  may  be  to  discharge  the  debt  of  another.1  In  the 
application  of  that  rule,  however,  it  is  held  that  the  oral  promise  is  invalid 
unless  the  benefit  to  the  promisor  is  the  relinquishment  by  the  promisee,  in 
consideration  of  the  promise,  of  some  lien,  benefit,  or  advantage  for  securing 
or  recovering  his  debt,  by  means  of  which  relinquishment  the  same  interest  or 
advantage  has  inured  to  the  benefit  of  the  promisor,  so  that  the  substance  of 
the  contract  is  a  purchase  by  the  promisor  from  the  promisee  of  the  lien,  right, 
or  benefit  relinquished.*  In  order  to  take  such  cases  out  of  the  statute  it  is 
strictly  required  that  the  consideration  shall  move  from  the  promisee  to  the 
promisor;  if  it  moves  from  the  promisee  to  the  original  debtor,3  or  from  the 
original  debtor  to  the  promisor,4  the  statute  applies.  The  Massachusetts 
doctrine  is  said  to  be  an  adoption  of  the  rule  in  England,*  and  obtains,  it 
seems,  in  Connecticut* 

c.  Forbearance  by  Creditor  for  Benefit  of  Debtor. — A  promise 
to  a  creditor  to  pay  his  debtor's  debt,  the  debtor  not  being  discharged  by  the 
arrangement,7  in  consideration  of  the  creditor  giving  time  to  the  debtor,8  or 


1.  Nelson  v.  Boynton,  3  Met.  (Mass.)  396 ; 
Alger  v.  Scoville,  1  Gray  (Mass.)  391  ;  Fur-, 
bish  v.  Goodnow,  98  Mass.  296 ;  Draper  v. 
Putnam,  7  Allen  (Mass.)  174.  See  also  Burr 
v.  Wilcox,  13  Allen  (Mass.)  273;  Jepherson  v. 
Hunt,  2  Allen  (Mass.)  417. 

2.  Massachusetts  Rule. —  Curtis  v.  Brown,  5 
Cush.  (Mass.)  488,  is  the  leading  case,  followed 
in  Furbish  v.  Goodnow,  98  Mass.  296,  where 
the  facts  and  the  ruling  in  the  case  first  cited 
are  stated  as  follows :  "  The  plaintiff  there 
offered  to  show  that  the  defendants,  owning 
land  on  which  one  Coffin  was  building  houses 
under  a  contract,  proposed  to  Coffin  to  release 
them  from  the  building  contract  and  assign  to 
them  the  building  materials  then  on  the  prem- 
ises, which  Coffin  refused  to  do  unless  the  de- 
fendants would  agree  to  pay  all  bills  then 
outstanding  for  labor  and  materials,  the  amount 
of  which  he  mentioned,  and  of  which  the  plain- 
tiff's was  one ;  that  the  defendants  thereupon, 
in  consideration  of  such  a  release  and  assign- 
ment, and  with  the  sole  motive  of  procuring 
that  benefit,  which  they  did  not  before  enjoy, 
agreed  to  pay  those  bills  ;  told  Coffin  to  inform 
the  creditors  of  the  agreement,  which  he  did ; 
and  took  possession  of  the  land  and  materials. 
It  was  held  that  the  promise  made  by  the  de- 
fendants to  Coffin,  and  communicated  by  him 
at  their  request  to  the  plaintiff,  was  equivalent 
to  a  direct  promise  by  the  defendants  to  the 
plaintiff ;  but  was  within  the  statute  of  frauds 
and  would  not  support  an  action,  because,  in 
the  words  of  the  chief  justice,  '  where  the 
original  debt  still  subsists,  and  where  the  plain- 
tiff has  relinquished  no  interest  or  advantage, 
which  has  inured  to  the  benefit  of  the  defend- 
ant, it  is  not  an  original  contract,  but  a  con- 
tract to  pay  another's  debt,  and  must  be  in 
writing ;  '  and,  in  the  particular  case,  '  the 
promise  of  the  defendants,  supposing  it  to  have 
been  made  directly  to  the  plaintiff,  was  a 
promise  to  pay  the  debt  due  to  him  from  Coffin  ; 
the  plaintiff  did  not  release  Coffin,  or  relin- 
quish any  lien  or  benefit ;  and,  although  there 
was  a  good  consideration  in  law  for  the  de- 
fendant's promise,  it  was  a  consideration  mov- 
ing from  Coffin  and  not  from  the  plaintiff.'  " 
See  also   Richardson   v.   Robbins,    124  Mass. 


105;  Ames  v.  Foster,  106  Mass.  403,  in  which 
latter  case  the  court  said :  "  In  all  cases  the 
question  is  whether  the  promise  is  in  substance 
a  promise  to  pay  the  debt  of  another,  or 
whether  it  is  a  promise  by  the  promisor  to  pay 
his  own  debt,  the  extent  of  which  is  measured 
by  the  amount  due  by  another."  Stone  v. 
Symmes,  18  Pick.  (Mass.)  467. 

3.  Brightman  v.  Hicks,  108  Mass.  246.  See 
also  Dexter  v.  Blanchard,  11  Allen  (Mass.)  365. 

4.  Curtis  v.  Brown,  5  Cush.  (Mass.)  488; 
Furbish  v.  Goodnow,  98  Mass.  296.  See  also 
O'Connell  v.  Mt.  Holyoke  College,  174  Mass. 
5"- 

5.  Rule  in  England.  —  See  Mallett  v.  Bate- 
man,  16  C.  B.  N.  S.  530,  in  E.  C.  L.  530,  L. 
P  1  C.  P.  163;  Tomlinson  v.  Gell,  6  Ad.  &  El. 
571,  33  E.  C.  L.  149;  Fitzgerald  v.  Dressier,  7 
C.  B.  N.  S.  392,  97  E.  C.  L.  392;  Green  v. 
Cresswell,  10  Ad.  &  El.  459,  37  E.  C.  L.  145, 
and  Forth  v.  Stanton,  t  Saund.  211a;  all  of 
which  are  cited  in  support  of  the  Massachusetts 
doctrine  in  Furbish  v.  Goodnow,  98  Mass.  296. 

6.  Connecticut  Rule.  — Clapp  v.  Lawton,  31 
Conn.  95.  See  also  Warner  v.  Willoughby,  60 
Conn.  468;  Dillaby  v.  Wilcox,  60  Conn.  71. 
Compare  Reed  v.  Holcomb,  31  Conn.  364. 

7.  A  promise  to  pay  a  debt  of  another  in 
consideration  of  discharge  of  the  debtor  is  not 
within  the  statute.  See  supra,  this  section, 
Discharge  of  Original  Debtor. 

8.  Giving  Time  to  Debtor  —  Connecticut.  — 
Peabody  v.  Harvey,  4  Conn.  119;  Huntington 
v.  Harvey,  4  Conn.  124. 

loiva.  —  Schaafs  v.  Wents,  100  Iowa  708. 
Massachusetts.  —  Tileston    v.    Nettleton,  6 
Pick.  (Mass.)  509. 

Michigan.  —  Pratt  v.  Bates,  40  Mich.  37- 
Minnesota.  —  Hanson  v.  Nelson,  82  Minn.  220. 
Missouri.  —  Musick  v.  Musick,  7  Mo.  495. 
New  York.  —  White  v.  Rintoul,  108  N.  Y. 
222  ;  Ackley  v.  Parmenter,  98  N.  Y.  425  ;  Ber- 
lescu  v.  Stearns,  (Supm.  Ct.  App.  T.)  26  Misc. 
(N.  Y.)   841  ;   Brumm  v.  Gilbert,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  421,  affirmed  50  N. 
Y.  APP-  Div.  430 ;  Millard  v.  Steers,  9  N.  Y. 
App.  Div.  419,  affirmed  158  N.  Y.  741. 

Tennessee.  —  Caperton    v.    Gray,    4  Yerg. 
(Tenn.)  563. 
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forbearing  to  sue  him,1  or  staying,3  or  discontinuing  3  a  suit  against  him,  or 
forbearing  to  levy  an  attachment  4  or  execution  5  on  the  debtor's  property, 
or  suspending  proceedings  on  an  execution  against  the  debtor,  the  lien  of  the 
execution  remaining  unimpaired,6  or  forbearing  to  evict  the  debtor  from 
premises  leased  by  him,7  is  within  the  statute  of  frauds  for  the  reason  that  such 
considerations  are  not  regarded  as  directly  beneficial  to  the  promisor.8 

d.  Relinquishment  of  Lien  or  Other  Advantage  by  Creditor. — 
When  the  original  debtor  is  not  discharged  9  an  oral  promise  by  another  to 
the  creditor  to  pay  the  debt  in  consideration  of  the  release  by  the  creditor  of 
an  attachment  lien,  levy  of  an  execution  upon  the  property  or  body  of  the 
debtor,  or  other  lien  against  the  debtor,10  or  the  relinquishment  by  the  cred- 


1.  Forbearance  to  Sue  Debtor  —  England. — 
Kirkham  v.  Marter,  2  B.  &  Aid.  613. 

Alabama.  —  Sharman  v.  Jackson,  47  Ala.  329. 

Georgia.  —  Strauss  v.  Garrett,  101  Ga.  307. 

Illinois.  —  Scott  v.  Thomas,  2  111.  58. 

Indiana.  —  Ellison  v.  Wisehart,  29  Ind.  32. 

Maine.  —  Stewart  v.  Campbell,  58  Me.  443; 
Hilton  v.  Dinsmore,  21  Me.  410,  overruling 
pro  tanto  Russell  v.  Babcock,  14  Me.  138. 

Maryland.  —  Thomas  v.  Delphy,  33  Md.  373. 

Massachusetts.  —  Dexter  v.  Blanchard,  11 
Allen  (Mass.)  365.  See  also  Stone  v.  Symmes, 
18  Pick.  (Mass.)  467. 

Minnesota.  —  Gilles  v.  Mahony,  79  Minn. 
309. 

New  Hampshire.  —  Lang  v.  Henry,  54  N.  H. 
57- 

New  York.  —  Smith  v.  Ives,  15  Wend.  (N. 
Y.)  182;  Simpson  v.  Patten,  4  Johns.  (N.  Y.) 
422. 

Oregon.  —  Gump  v.  Halberstadt,  15  Oregon 
356. 

Texas.  —  Hill  v.  Frost,  59  Tex.  25. 
Washington.  —  McKenzie   v.    Puget  Sound 
Nat.  Bank,  9  Wash.  442. 

2.  Staying  Suit  Against  Debtor.  —  Fish  v. 
Hutchinson,  2  Wils.  C.  PI.  94;  Hearing  v. 
Dittman,  8  Phila.  (Pa.)  307.  See  also  Reade 
v.  Nash,  1  Wils.  C.  PI.  305- 

3.  Discontinuing  Suit  Against  Debtor.  —  Duffy 
v.  Wunsch,  42  N.  Y.  243  ;  Becker  v.  Krank,  62 
N.  Y.  App.  Div.  515;  Tomlinson  v.  Gell,  6  Ad. 
&  El.  564,  33  E.  C.  L.  145. 

4.  Forbearance  to  Levy  Attachment  Against 
Debtor  — Alabama.  —  Westmoreland  v.  Por- 
ter, 75  Ala.  452. 

Connecticut.  —  Dillaby  v.  Wilcox,  60  Conn. 
7i- 

Illinois.  —  Murto  v.  McKnight,  28  111.  App. 
238. 

Indiana.  —  Gillfillan  v.  Snow,  51  Ind.  305, 
holding  that  the  oral  promise  was  invalid,  al- 
though in  consequence  of  the  forebearance  the 
debtor  was  enabled  to  remove  his  property  from 
the  state. 

Iowa.  —  Westheimer  v.  Peacock,  2  Iowa  528, 
distinguished  in  Helt  v.  Smith,  74  Iowa  667. 

Kentucky.  —  Jones  v.  Walker,  13  B.  Mon. 
(Ky.)  356. 

Massachusetts.  —  Ames  v.  Foster,  106  Mass. 
400. 

Michigan.  —  Stewart  v.  Jerome,  71  Mich. 
201  ;  Waldo  v.  Simonson,  18  Mich.  345. 

New  York.  —  Mitchell  v.  Miller,  (Supm.  Ct. 
App.  T.)  25  Misc.  (N.  Y.)  179. 

If  the  Promisor  Has  an  Interest  in  the  Property 
which  will  be  prejudiced  by  the  attachment, 


it  has  been  held  that  his  promise  to  pay  the 
debt  is  not  within  the  statute.  Davis  v.  Banks, 
45  Ga.  138;  Mitchell  v.  Griffin,  58  Ind.  559 ; 
Ludwick  v.  Watson,  3  Oregon  256. 

5.  Forbearance  to  Levy  Execution  Against 
Debtor.  —  Krutz  v.  Stewart,  54  Ind.  178;  Alls- 
house  v.  Ramsay,  6  Whart.  (Pa.)  331.  Contra, 
Russell  v.  Babcock,  14  Me.  138,  which,  however, 
was  overruled  in  Hilton  v.  Dinsmore,  21  Me. 
410. 

6.  Suspending  Proceedings  on  Execution.  — 

M'Kinney  v.  Quilter,  4  McCord  L.  (S.  Car.) 
409;  Durham  v.  Arledge,  1  Strobh.  L.  (S. 
Car.)  5. 

7.  Forbearance  to  Evict  Debtor. —  Riegelman 
v.  Focht,  141  Pa.  St.  380. 

8.  See  supra,  this  subsection,  New  Considera- 
tion Not  Beneficial  to  Promisor. 

9.  An  oral  promise  in  consideration  of  dis- 
charge of  the  original  debtor  is  not  within  the 
statute.  See  supra,  this  section,  Discharge  of 
Original  Debtor.  « 

10.  Relinquishment  by  Promisee  Without  Benefit 
to  Promisor  —  Attachment  Lien.  —  Lieber  v. 
Levy,  3  Met.  (Ky.)  292;  Nelson  v.  Boynton,  3 
Met.  (Mass.)  396,  a  leading  case;  Boyce  v. 
Owens,  2  McCord  L.  (S.  Car.)  208. 

Levy  of  Execution.  —  Stern  v.  Drinker,  2  E. 
D.  Smith  (N.  Y.)  401.  See  also  Van  Slyck  v. 
Pulver,  Hill  &  D.  Supp.  (N.  Y.)  47.  But 
compare  Mercein  v.  Andrus,  10  Wend.  (N.  Y.) 
461,  and  see  contra,  Stewart  v.  Hinkle,  1  Bond 
(U.  S.)  506,  decided  in  1861,  upon  the  sole 
ground  that  the  promise  in  the  case  at  bar  was 
an  absolute  promise  to  pay  and  not  contingent 
upon  nonpayment  by  the  debtor,  but  the  court 
cites  no  authority  for  such  a  distinction,  nor  is 
that  test  of  liability  elsewhere  recognized  as 
conclusive. 

Arrest  on  Execution.  —  Thomas  v,  Welles,  1 
Root  (Conn.)  57. 

If  the  debt  itself  is  discharged  by  release  of 
the  debtor  from  arrest,  an  oral  promise  to  pay 
the  debt  in  consideration  of  such  release  is 
valid.  Reader  v.  Kingham,  9  Jur.  N.  S.  797  ; 
Goodman  v.  Chase,  1  B.  &  Aid.  297 ;  Butcher 
v.  Steuart,  11  M.  &  W.  857;  Maggs  v.  Ames, 
4  Bing.  474,  13  E.  C.  L.  45;  Cooper  v.  Cham- 
bers, 4  Dev.  L.  (15  N.  Car.)  261.  See  also 
Cowenhoven  v.  Howell,  36  N.  J.  L.  327  ;  Jarman 
v.  Algar,  2  C.  &  P.  249,  12  E.  C.  L.  114. 

Other  Liens.  —  Corkins  v.  Collins,  16  Mich. 
482 ;  Cowenhoven  v.  Howell,  36  N.  J.  L.  323  ; 
Mallory  v.  Gillett,  21  N.  Y.  412,  a  leading  case; 
Bray  v.  Parcher,  80  Wis.  16  ;  Gray  v.  Herman, 
75  Wis.  453  ;  Clapp  v.  Webb,  52  Wis.  638.  See 
also  Brightman  v.  Hicks,  108  Mass.  246;  Weisel 
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itor  of  any  other  benefit  or  advantage  for  securing  or  recovering  his  debt,1  is 
not  valid  if  such  relinquishment  does  not  inure  directly  to  the  advantage  of 
the  promisor.  But  an  oral  promise  to  pay  a  debt  due  to  the  promisee  from  a 
third  person,  though  the  latter  continues  liable,  is  valid  when  made  in  con- 
sideration of  the  relinquishment  by  the  promisee  of  all  remedy  for  collection 
of  the  debt,  to  the  direct  benefit  of  the  promisor;2  or  a  relinquishment  to 
the  debtor  or  to  the  promisor  of  a  lien  upon  property  in  which  the  promisor 
has  an  interest  subject  to  the  lien,  so  that  the  tiansaction  may  be  regarded  as 
a  purchase  of  the  lien  by  the  promisor  at  a  price  equivalent  to  the  amount  of 
the;  debt;3  or,  according  to  some  authorities,  the  relinquishment  of  a  lien  on 


v.  Spence,  59  Wis.  304,  and  compare  Fay  v. 
Bell,  Hill  &  D.  Supp.  (N.  Y.)  251. 

If  the  debtor  is  discharged  by  relinquishment 
of  the  lien,  an  oral  promise  to  pay  in  con- 
sideration of  such  relinquishment  is  valid. 
Watson  z'.  Jacobs^  29  Vt.  169. 

"  The  Old  Rule  was  that  a  verbal  promise  to 
pay  another's  debt  would  be  supported  by  a 
mere  surrender  of  a  lien  on  the  property  of 
the  original  debtor,  whether  made  for  his  bene- 
fit or  that  of  the  new  promisor.  Perhaps  - 
a  case  of  this  kind  would  come  within  the  rule 
settled  by  our  own  decisions."  Per  Somerville, 
J.,  in  Westmoreland  v.  Porter,  75  Ala.  459, 
where,  however,  it  was  conceded  that  the  weight 
of  authority  requires  that  the  surrender  of  a 
lien  shall  inure  to  the  promisor's  benefit  in  order 
to  uphold  his  oral  promise. 

The  old  rule,  which  seems  to  be  in  force  in 
Alabama  (see  Dunbar  v.  Smith,  66  Ala.  490), 
is  exemplified  in  Houlditch  v.  Milne,  3  Esp. 
86,  a  case  followed  apparently  in  Kershaw  v. 
Whitaker,  1  Brev.  (S.  Car.)  9;  Adkinson  v. 
Barfield,  1  McCord  L.  (S.  Car.)  575,  and  Siau 
v.  Pigott,  1  Nott  &  M.  (S.  Car.)  124.  See 
also  Rogers  v.  Collier,  2  Bailey  L.  (S.  Car.) 
581  ;  Slingerland  v.  Morse,  7  Johns.  (N.  Y.) 
463. 

1.  Relinquishment  of  Benefit  or  Advantage. — 

Ackley  v.  Parmenter,  98  N.  Y.  425,  a  leading 
case;  Brumm  v.  Gilbert,  (Supm.  Ct.  Spec.  T.) 
27  Misc.  (N.  Y.)  421,  affirmed  50  N.  Y.  App. 
Div.  430 ;  Durant  v.  Allen,  48  Vt.  58.  See 
also  Hoeflinger  v.  Stafford,  38  Wis.  391. 

A  Fromise  in  Consideration  of  Forbearance  to 
Distrain  is  original  if  the  promisor  receives 
any  benefit  therefrom.  Williams  v.  Leaper,  2 
Wils.  C.  PI.  308;  Bampton  v.  Paulin,  4  Bing. 
264,  13  E.  C.  L.  425;  Thomas  v.  Williams,  10 
B.  &  C.  664.  21  E.  C.  L.  143  ;  Stephens  v.  Pell, 

2  Cromp.  &  M.  710;  Colman  v.  Eyles,  2  Stark. 
62,  3  E.  C.  L.  317. 

2.  Relinquishment  of  Remedy.  —  Crawford  v. 
King,  54  Ind.  6  ;  White  v.  Solomonsky,  30  Md. 
590;  In  re  Hummel,  55  Minn.  315;  Courtois 
v.  Perquier,  1  Brev.  (S.  Car.)  314;  Templeton 
v.  Bascom,  33  Vt.  132. 

Relinquishment  of  a  Remedy  Which  Was  Abso- 
lutely Worthless  would  be  insufficient  as  a 
consideration  for  the  promise  to  pay  the  debt. 
Durant  v.  Allen,  48  Vt.  58. 

3.  Relinquishment  of  Lion,  Promisor  Benefited 
—  England.  —  Castling  v.  Aubert,  2  East  325, 
the  leading  case.     See  also  Houlditch  v.  Milne, 

3  Esp.  86  ;  Fitzgerald  v.  Dressier,  5  Tur.  N.  S. 
598;  Bird  v.  Gammon,  3  Bing.  N.  Cas.  883,  32 
E.  C.  L.  366  ;  Barrell  v.  Trussell,  4  Taunt.  1  t  7. 

Alabama.  —  Westmoreland  v.  Porter,  75  Ala.. 


452.  See  also  Travis  v.  Allen,  1  Stew.  &  P. 
(Ala.)  192;  Thornton  v.  Williams,  71  Ala.  555. 

Connecticut.  —  Clapp  v.  Lawton,  31  Conn. 
102. 

District  of  Columbia.  —  Williamson  v.  Hill, 
3  Mackey  (D.  C.)  100. 

Georgia.  —  Burruss  v.  Smith,  75  Ga.  710; 
Wooten  v.  Wolcox,  87  Ga.  474. 

Illinois.  —  Scott  v.  White,  71  111.  287;  Wil- 
liamson v.  Rexroat,  55  111.  App.  116;  Borch- 
senius  v.  Canutson,  100  111.  82.  See  also 
Power  v.  Rankin,  114  111.  52,  cited  in  Dueholm 
v.  Stern,  86  111.  App.  649. 

Indiana.  — ■  Fleming  v.  Easter,  60  Ind.  399 ; 
Conradt  v.  Sullivan,  45  Ind.  180;  Luark  v. 
Malone,  34  Ind.  444  ;  Spooner  v.  Dunn,  7  Ind. 
81. 

lozva.  —  Barker  v.  Gilliam,  5  Iowa  510. 

Maryland.  —  Small  v.  Schaefer,  24  Md.  143. 

Massachusetts.  —  Fears  v.  Story,  131  Mass. 
47;  Wills  v.  Brown,  118  Mass.  137;  Ames  v. 
Foster,  106  Mass.  403;  Fish  v.  Thomas,  5  Gray 
(Mass.)  45.  See  also  the  Massachusetts  rule 
stated  supra,  this  subsection,  New  Considera- 
tion Beneficial  to  Promisor  —  Constituting  Pur- 
chase of  Promisee's  Lien  or  Advantage. 

Michigan.  —  Corkins  v.  Collins,  iC  Mich. 
482.  See  also  Stephen  v.  Yeomans,  112  Mich. 
624. 

Minnesota.  —  Walsh  v.  Kattenburgh,  8  Minn. 
127;  Hodgins  v.  Heaney,  15  Minn.  185. 

Montana.  —  Carothers  v.  Connolly,  1  Mont. 
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Nebraska.  —  Swayne  v.  Hill,  59  Neb.  652; 
Joseph  v.  Smith,  39  Neb.  259.  See  also  Rogers 
v.  Empkie  Hardware  Co.,  24  Neb.  563 ; 
Mathews  v.  Seaver,  34  Neb.  592. 

New  Hampshire.  —  Provenchee  v.  Piper,  68 
N.  H.  31  ;  Allen  v.  Thompson,  10  N.  H.  32. 

New  Jersey.  —  Blackford  v.  Plainfield  Gas- 
light Co.,  43  N.  J.  L.  438. 

New  York.  —  Prime  v.  Koehler,  77  N.  Y.  91  ; 
Alley  v.  Turck,  8  N.  Y.  App.  Div.  50  ;  Flagler 
v.  Lipman,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
417. 

Pennsylvania.  —  Arnold  v.  Stedman,  45  Pa. 
St.  186;  Roland  v.  Eckman,  12  Pa.  Super.  Ct. 
75  ;  Weber  v.  Bishop,  12  Pa.  Super.  Ct.  51. 

South  Carolina.  —  Hindman  v.  Langford,  3 
Strobh.  L.  (S.  Car.)  207.  See  also  Courtois  v. 
Perquier,  1  Brev.  (S.  Car.)  314. 

Tennessee.  —  Randle  v.  Harris,  6  Yerg. 
(Tenn.)  508. 

Texas.  —  Ridgell  v.  Reeves,  2  Tex.  App.  Civ. 
Cas.,-  §  437. 

Vermont.  —  See  Cross  v.  Richardson,  30  Vt. 
6't  :  Lampson  v.  Hobart,  28  Vt.  697. 

Wisconsin.  —  Kelley  v.  Schupp,  60  Wis.  76  ; 
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the  debtor's  property  whereby  the  promisor,  though  having  no  interest  in  the 
property,  acquires  as  a  primary  object  of  his  promise  a  benefit  to  his  pecuniary 
or  business  concerns  not  previously  enjoyed.1  In  such  cases,  however,  the 
oral  promise  in  order  to  be  binding,'  must  be  absolute  and  not  dependent  on 
the  failure  of  the  debtor  to  pay.2 

7.  Promises  by  Owners  to  Contractors,  Subcontractors,  Laborers,  or  Materialmen 
—  a.  For  Future  Labor  or  Supplies  —  Promisee  Not  a  subcontractor.  —  When 
a  person  furnishes  labor  or  material  to  a  contractor  without  a  contract  with 
him  to  do  so,  on  the  request  and  sole  credit  of  the  owner  of  the  property  upon 
which  the  work  is  being  done,  and  on  the  owner's  unconditional  promise  to 
pay,  such  promise  is  not  within  the  statute  of  frauds  3  and  clearly  belongs  to 
a  class  of  promises  elsewhere  noticed  in  this  article.4  The  owner's  oral 
promise  to  retain  money  due  the  contractor  and  pay  it  to  the  party  supplying 
materials  or  performing  labor  entirely  on  the  credit  of  the  promise  is  also 
binding.5 

Promisee  a  Subcontractor.  —  Where  the  owner  of  property  orally  promises  a 
subcontractor  to  pay  for  work  or  materials  to  be  subsequently  done  or  fur- 
nished by  him  in  order  to  secure  the  completion  of  the  work  on  the  property, 
in  a  case  where  the  principal  contractor  has  failed  to  carry  on  the  work  and 
his  contract  with  the  subcontractor  has  been  abandoned,  the  promise  of  the 
owner  is  an  original  one  and  valid.6    The  validity  of  such  a  promise,  where 


Hewett  v.  Currier,  63  Wis.  386 ;  Young  v. 
French,  35  Wis.  ill;  Weisel  v.  Spence,  59 
Wis.  301.  See  also  Shook  v.  Vanmater,  22 
Wis.  532. 

Where  the  Property  of  the  Promisor  Has  Been 

Pledged  without  his  knowledge  or  consent,  and 
he  subsequently  agrees  that  the  property  may 
remain  in  pledge  in  consideration  of  the  for- 
bearance of  the  debt,  such  promise  is  valid 
though  not  in  writing.     Smith  v.  Mott,  76  Cal. 

171.  . 

Abandonment  of  a  Lien  for  the  time  being,  and 
to  the  direct  advantage  of  the  promisor,  though 
there  be  no  formal  release  of  it,  is  equivalent  to 
a  relinquishment  of  the  lien  within  the  rule 
stated  in  the  text.  Fears  v.  Story,  131  Mass. 
47.  See  also  Fish  v.  Thomas,  5  Gray  (Mass.) 
4S- 

If  the  Promisee  Had  No  Legal  Lien  his  pur- 
ported relinquishment  of  a  lien  would  not  con- 
stitute a  sufficient  consideration  for  the  promise 
to  pay  the  debt.  Hursh  v.  Byers,  29  Mo.  469 ; 
Tolhurst  v.  Powers,  61  Hun  (N.  Y.)  105  , 
Rogers  v.  Collier,  2  Bailey  L.  (S.  Car.)  581  ; 
Roller  v.  Sandifer,  (Tex.  Civ.  App.  1895)  32 
S.  W.  Rep.  824.  But  see  Hewett  v.  Currier,  63 
Wis.  386. 

If  the  Promisee  Merely  Refrains  from  Asserting 
a  Lien  without  a  promise  to  forbear  enforce- 
ment thereof,  the  transaction  is  not  within  the 
rule  stated  in  the  text.  Tanquary  v.  Walker,  47 
111.  App.  451  ;  Blumenthal  v.  Tibbits,  160  Ind. 
70;  Vaughn  v.  Smith,  65  Iowa  579;  Stewart  v. 
Campbell,  58  Me.  439 ;  Goodman  v.  Felcher, 
116  Mich.  348. 

1.  Hedges  v.  Strong,  3  Oregon  18,  where  a 
garnishee  alleged  to  be  indebted  to  the  prin- 
cipal debtor  orally  promised  the  creditor  to 
pay  the  debt  in  consideration  of  the  discharge 
of  the  garnishment  proceedings,  which  discharge 
was  of  special  advantage  to  the  promisor,  and 
the  promise  was  held  to  be  valid.  Burr  v. 
Mazer,  2  Pa.  Super.  Ct.  436,  where  a  subcon- 
tractor relinquished  his  lien  for  work  done  on  a 
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church  in  consideration  of  the  oral  promise  of  a 
trustee  of  the  church  corporation  to  pay  a  debt 
due  from  the  contractor,  and  the  court  finding 
that  the  leading  object  of  the  promisor  was  to 
subserve  a  purpose  of  his  own,  the  promise  was 
declared  valid. 

The  doctrine  upon  which  promises  of  this 
kind  are  sustained  has  been  set  forth  supra, 
this  subsection,  New  Consideration  Beneficial 
to  Promisor —  To  Subserve  Promisor's  Interest. 

2.  Per  Redfield,  C.  J.,  in  Lampson  v.  Hobart, 
28  Vt.  700. 

3.  Promisee  Not  a  Subcontractor.  —  Hall  v.  Al- 
ford,  105  Ky.  664;  Temple  v.  Goldsmith,  118 
Mich.  172;  Estabrook  v.  Gebhart,  32  Ohio  St. 
415;  Green  v.  Dallahan,  54  Tex.  281  ;  Kelley  v. 
Schupp,  60  Wis.  84. 

4.  See  infra,  this  title,  Contracts  for  the  Sale 
of  Goods,  Wares,  or  Merchandises. 

5.  Dixon  v.  Hatfield,  2  Bing.  439,  9  E.  C.  L. 
471  ;  Stoelker  v.  Chicago  Bldg.  Supply  Co.,  22 
111.  App.  625  ;  Raabe  v.  Squier,  148  N.  Y.  81  ; 
Roussel  v.  Mathews,  62  N.  Y.  App.  Div.  1.  See 
also  Andrews  v.  Smith,  1  Tyrw.  &  G.  173. 

6.  Promisee  a  Subcontractor  —  United  States. 
—  See  Emerson  v.  Slater,  22  How.  (U.  S.)  28. 

Illinois.  —  Schoenfeld  v.  Brown,  78  111.  487  ; 
Owen  v.  Stevens,  78  111.  462 ;  Clifford  v.  Luhr- 
ing,  69  111.  401. 

Indiana.  —  Gibson  County  v.  Cincinnati 
Steam  Heating  Co.,  128  Ind.  240.  But  compare 
Parker  v.  Dillingham,  129  Ind.  542. 

Iowa.  —  Cedar  Val.  Mfg.  Co.  v.  Starbard, 
(Iowa  1902)  89  N.  W.  Rep.  14. 

Maryland.  —  Andre  v.  Bodman,  13  Md.  241. 

Massachusetts.  —  Kendall  v.  Jennison.  119 
Mass.  251  ;  Rand  v.  Mather,  11  Cush.  (Mass.) 
1  ;  Allen  v.  Leonard.  16  Gray  (Mass.)  202. 

Michigan.  —  Wilhelm  v.  Voss,  118  Mich.  106; 
McLaughlin  v.  Austin,  104  Mich.  489.  See  also 
Mitchell  v.  Beck.  88  Mich.  342. 

Minnesota.  —  Abbott  v.  Nash.  35  Minn.  451. 

Missouri.  —  Yeoman  v.  Mueller,  33  Mo.  App. 
143  ;  Winn  v.  Hillyer,  43  Mo.  App.  139. 
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it  is  the  sole  consideration  upon  which  the  subcontractor  proceeds  with  the 
work,  is  recognized  even  by  those  courts  which  enforce  the  severest  rule 
against  oral  promises  in  connection  with  the  statute  of  frauds.1  But  if  the 
original  contract  between  the  contractor  and  subcontractor  is  not  abandoned, 
that  is  to  say,  if  the  former  is  to  continue  liable  to  the  latter  for  future  labor 
or  materials,  the  owner's  promise  is  collateral  and  invalid,2  unless  it  is  based 
upon  an  additional  consideration  inuring  directly  to  the  owner's  benefit,  such 
as  a  waiver  by  the  promisee  of  his  right  to  a  lien  upon  the  property.3 

b.  For  Past  or  Past  and  Future  Labor  or  Supplies  —  For  the  Past. 
—  Where  a  subcontractor  abandons  his  contract  sn  i  in  consideration  of  his 
resumption  and  completion  of  the  work  the  owner  orally  promises  to  pay  him 
not  only  for  future  supplies  or  labor  but  also  for  what  is  already  due  him  on 
the  contract,  the  latter  part  of  the  promise  is  valid  if  the  original  contractor 
is  discharged  from  the  existing  liability.4  Without  such  qualification  it  is 
valid  according  to  some  of  the  authorities 5  and  invalid  in  the  view  of 


Nebraska.  —  Fitzgerald  v.  Morrissey,  14  Neb. 
198. 

New  Jersey.  —  Hetfield  v.  Dow,  27  N.  J.  L. 
447- 

New  York.  —  Boeff  v.  Rosenthal,  (Supm.  Ct. 
App.  T.)  38  Misc.  (N.  Y.)  760;  Schultz  v. 
Cohen,  (Buffalo  Super.  Ct.  Gen.  T.)  13  Misc. 
(N.  Y.)  638 ;  Mannetti  v.  Doege,  48  N.  Y.  App. 
Div.  567  ;  Desmond  v.  Schenck,  36  N.  Y.  App. 
Div.  317;  Snell  v.  Rogers,  70  Hun  (N.  Y.)  462, 
affirmed  133  N.  Y.  460;  Bayles  v.  Wallace,  56 
Hun  (N.  Y.)  428  ;  Tallman  v.  Bresler,  65  Barb. 
(N.  Y.)  369;  Quintard  v.  De  Wolf,  34  Barb. 
(N.  Y.)  97;  Devlin  v.  Woodgate,  34  Barb.  (N. 
Y.)  252. 

Ohio.  —  Crawford  v.  Edison,  45  Ohio  St.  239  ; 
Fritz  v.  Lamping,  8  Ohio  Dec.  520,  8  Cine.  L. 
Bui.  270;  Hiltz  v.  Scully,  1  Cine.  Super.  Ct.  555. 

Oregon.  —  Mackey  v.  Smith,  21  Oregon  598. 

Pennsylvania.  —  Merriman  v.  McManus,  102 
Pa.  St.  102;  Jefferson  County  v.  Slagle,  66  Pa. 
St.  202;  Greenough  v.  Eichholtz,  (Pa.  1888)  15 
Atl.  Rep.  712. 

Texas.  —  Pool  v.  Sanford,  52  Tex.  637. 

Vermont.  —  Sinclair  v.  Richardson,  12  Vt.  33. 

1,  See  the  Massachusetts  cases  cited  in  the 
last  note. 

2.  Alabama.  —  Puckett  v.  Bates,  4  Ala.  390. 
California.  —  Ellison  v.  Jackson  Water  Co., 

12  Cal.  542;  Clay  v.  Walton,  9  Cal.  328. 

Connecticut.  —  Warner  v.  Willoughby,  60 
Conn.  468. 

Maine.  —  Doyle  v.  White,  26  Me.  341. 

Massachusetts.  —  Gill  v.  Herrick,  1 1 1  Mass. 
501  ;  Brightman  v.  Hicks,  108  Mass.  246. 

Michigan.  —  Wilhelm  v.  Voss,  1 18  Mich.  106  ; 
Preston  v.  Young,  46  Mich.  103  ;  Bates  v.  John- 
rowe,  57  Mich.  521  ;  Baker  v.  Ingersoll,  39 
Mich.  158 ;  Bresler  v.  Pendell,  12  Mich.  224. 
But  compare  Bice  v.  Marquette  Opera-House 
Bldg.  Co.,  96  Mich.  24 ;  Michigan  Slate  Co.  v. 
Iron  Range,  etc.,  R.  Co.,  101  Mich.  14. 

Nebraska.  —  Morrissey  v.  Kinsey,  16  Neb.  17, 
distinguishing  Fitzgerald  'v.  Morrissey,  14  Neb. 
198. 

Ohio.  —  Birchell  v.  Neaster,  36  Ohio  St.  331. 

Oregon.  —  Mackey  v.  Smith,  21  Oregon  598. 

Pennsylvania.  —  Lewis  v.  Lewis  Lumber  Mfg. 
Co.,  156  Pa.  St.  217;  Haverly  v.  Mercur,  78 
Pa.  St.  257.  Compare  May  v.  Walker,  20  Pa. 
Super.  Ct.  581. 


Vermont. —  Sinclair  v.  Richardson,  12  Vt.  33. 
Virginia.  —  Engelby    v.     Harvey,    93  Va. 
440;  Noyes   v.    Hemphreys,    n    Gratt.  (Va.) 
636. 

Contra,  Raabe  v.  Squier,  148  N.  Y.  81,  holding 
that  the  promise  is  sustained  by  the  new  con- 
sideration directly  beneficial  to  the  promisor, 
even  though  the  promise  is  to  pay  if  the  orig- 
inaP  contractor  does  not  pay,  reversing  (C.  PI. 
Gen.  T.)  5  Misc.  (N.  Y.)  220.  See  also  Al- 
mond v.  Hart,  46  N.  Y.  App.  Div.  431.  But 
compare  Brown  v.  Weber,  38  N.  Y.  187;  Pfeif- 
fer  v.  Adler,  37  N.  Y.  164;  Payne  v.  Baldwin, 
14  Barb.  (N.  Y.)  570. 

It  Is  a  Question  of  Fact  for  the  jury  where  the 
terms  of  the  agreement  are  uncertain  or  am- 
biguous, whether  the  original  contract  was  to 
continue  or  whether  it  was  abandoned  and  the 
new  contract  and  credit  substituted  in  its  place. 
Sinclair  v.  Richardson,  12  Vt.  38;  Wilhelm  v. 
Voss,  118  Mich.  106. 

"  Evidence  to  Change  an  Existing  Contract  Re- 
lation between  the  plaintiff  and  a  third  party, 
and  to  prove  a  promise  by  the  defendant  to  pay 
the  debt  of  another  as  a  new  and  original 
undertaking,  and  not  a  contract  of  suretyship, 
must  be  clear  and  satisfactory,  otherwise  the 
case  will  fall  within  the  operation  of  the  statute 
of  frauds  requiring  the  promise  to  be  in  writ- 
ing. This  is  a  wholesome  rule,  without  which 
the  statute  may  be  easily  evaded,  especially 
since  the  law  has  made  the  plaintiff  a  witness 
in  his  own  behalf.  Doubtful  expressions  can 
easily  be  made  the  foundation  of  a  promise,  and 
the  conscience  of  the  party  thus  relieved  from 
a  conviction  of  distinct  perjury."  Haverly  v. 
Mercur,  78  Pa.  St.  263. 

3.  Kelley  v.  Schupp,  60  Wis.  76,  holding  that 
in  such  a  case  the  promise  is  valid  though  the 
promisee  relied  upon  the  credit  of  both  the 
promisor  and  the  contractor  and  though  the  lia- 
bility of  the  latter  continued.  Contra,  Warner 
v.  Willoughby,  60  Conn.  468. 

4.  For  Past  Labor  or  Supplies.  —  Anderson  v. 
Davis,  9  Vt.  136;  W.  T.  Merserau  Co.  v.  Wash- 
burn, 6  N.  Y.  App.  Div.  404.  See  also  Quin- 
tard v.  De  Wolf,  34  Barb.  (N.  Y.)  97,  and  supra, 
this  section,  Discharge  of  Original  Debtor. 

5.  United  States.  —  See  Emerson  v.  Slater, 
22  How.  (U.  S.)  28. 

Florida.  —  See  Craft  v.  Kendrick,  39  Fla.  90. 
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others  1  It  has  been  held  to  be  valid  where  the  promisee  has  given  statutory 
notice  which  authorizes  the  promisor  to  withhold  from  the  contractor  the 
amount  due  the  promisee,2  or  where  the  materials  were  furnished  by  the 
promisee  on  the  credit  of  the  property  so  that  he  had  a  statutory  lien  thereon,3 
or  where  the  promisee  agrees  not  to  file  a  lien  upon  the  property."* 

For  Past  and  Future.  — If  the  promise  looking  to  the  future  is  collateral  and 
invalid,5  the  promise  to  pay  the  debt  already  due  from  the  contractor  is  also 
invalid.6  On  the  other  hand,  the  better  opinion  is  that  if  the  promise  be 
regarded  as  invalid  as  far  as  it  relates  to  the  past,  it  may  be  valid  as  to  the 
future  provided  the  latter  part  of  the  promise  is  severable  from  the  former.7 
And  where  the  owner's  oral  promise  was  to  pay  for  past  and  future,  provided 
the  funds  in  his  hands  belonging  to  the  contractor  should  be  sufficient,  the 
entire  promise  was  adjudged  valid.8 

XIII.  REPRESENTATION  AS  TO  CREDIT  OF  ANOTHER.  —  The  Clause  of  the  Fourth 
Section  of  the  Statute  of  Frauds  which  requires  writing  for  a  valid  agreement  to 
answer  for  the  debt,  default,  or  miscarriage  of  another,9  does  not  require 
writing  to  sustain  an  action  for  deceit  or  false  representations  of  another's 
credit  01  standing. 10  That  clause  is  not  available,  for  example,  by  the  presi- 
dent of  a  bank  to  protect  him  from  liability  arising  from  a  false  and  fraudulent 


Michigan.  —  McLaughlin  v.  Austin,  104  Mich. 
489. 

Missouri.  —  Winn  v.  Hillyer,  43  Mo.  App. 
139;  Yeoman  v.  Mueller,  33  Mo.  App.  343. 

Nebraska. —  Fitzgerald  v.  Morrissey,  14  Neb. 
198. 

New  Hampshire.  —  Wills  v.  Cutler,  61  N.  H. 
405,  holding  that  the  practical  effect  of  the 
owner's  promise  is  to  pay  the  promisee  a  bonus 
for  the  labor  or  materials  to  be  furnished. 

New  Jersey.  —  See  Kutzmeyer  v.  Ennis,  27  N. 
J.  L.  371. 

New  York.  —  Mannetti  v.  Doege,  48  N.  Y. 
App.  Div.  567  ;  W.  T.  Merserau  Co.  v.  Wash- 
burn, 6  N.  Y.  App.  Div.  404.  See  also  Alley 
v.  Turck,  8  N.  Y.  App.  Div.  50.  But  compare 
Lachman  v.  Irish,  72  Hun  (N.  Y.)  491  ;  Bel- 
knap v.  Bender,  75  N.  Y.  446. 

Ohio.  —  Crawford  v.  Edison,  45  Ohio  St. 
239- 

Pennsylvania.  —  Greenough  v.  Eichholtz,  (Pa. 
1888)  1  s  Atl.  Rep.  712.  See  also  Beard  v. 
Heck,  13  Pa.  Super.  Ct.  390. 

Texas.  —  See  Pool  v.  Sanford,  52  Tex.  637. 

If  the  Completion  of  the  Work  Was  the  Leading 
Object  of  the  Promisor,  it  would  seem  as  if  no 
court  which  is  squarely  committed  to  the  doc- 
trine stated  supra,  this  section,  New  Considera- 
tion Beneficial  to  Promisor — To  Subserve 
Promisor's  Interest,  can  escape  from  the  con- 
clusion that  the  promise  is  valid,  notwithstand- 
ing the  original  contractor  continues  liable  for 
the  debt  which  the  promisor  agrees  to  pay. 
Crawford  v.  Edison,  45  Ohio  St.  239,  above 
cited,  is  a  strong  case  in  favor  of  that  view. 

If  the  Promisee  Abandoned  His  Contract  with 
the  Contractor  Without  Excuse  so  that  he  could 
have  recovered  nothing  against  the  contractor, 
the  owner's  promise  cannot  be  regarded  as  col- 
lateral and  is  therefore  not  within  the  statute. 
Devlin  v.  Woodgate,  34  Barb.  (N.  Y.)  255. 

1.  Andre  v.  Bodman,  13  Md.  255;  Rand  v. 
Mather,  n  Cush.  (Mass.)  t  ;  Anderson  v.  Davis, 
9  Vt.  136.  Compare  Sinclair  v.  Richardson,  12 
Vt.  33. 

In  Gibson  County  v.  Cincinnati  Steam  Heat- 


ing Co.,  128  Ind.  247,  the  question  was  conceded 
to  be  debatable,  but  was  not  decided. 

2.  Kutzmeyer  v.  Ennis,  27  N.  J.  L.  371. 

3.  Landis  v.  Royer,  59  Pa.  St.  95. 

4.  Cornell  v.  Central  Electric  Co.,  61  111.  App. 
325;  Andre  v.  Bodman,  13  Md.  255;  Burr  v. 
Mazer,  2  Pa.  Super.  Ct.  436  ;  Hewett  v.  Currier, 
63  Wis.  386,  the  latter  case  holding  it  to  be  im- 
material whether  he  has  a  valid  lien  or  not. 

Mere  Forbearance  to  File  a  Lien,  without  a 
promise  to  forbear,  will  not  sustain  the  promise 
of  the  other  party.  Hahn  v.  Maxwell,  33  111. 
App.  261;  Parker  v.  Dillingham.  129  Ind.  542; 
Preston  v.  Zekind,  84  Mich.  641  ;  Fuller,  etc., 
Lumber,  etc.,  Co.  v.  Houseman,  117  Mich.  553. 
See  also  Vaughn  v.  Smith,  65  Iowa  579. 

5.  That  is,  invalid  because  credit  is  not  given 
solely  to  the  promisor.  See  supra,  this  section, 
Benefit  Conferred  on  Third  Person  at  Prom- 
isor's Request  —  The  Rule  of  Nonliability 
Stated. 

6.  For  Past  and  Future  Labor  or  Supplies.  — 

Bresler  v.  Pendell,  12  Mich.  224;  Gill  v.  Her- 
rick,  in  Mass.  501. 

7.  Rand  v.  Mather,  11  Cush.  (Mass.)  1  [over- 
ruling Loomis  v.  Newhall,  15  Pick.  (Mass.)  159, 
and  adhering  to  the  dictum  in  Irvine  v.  Stone, 
6  Cush.  (Mass.)  508]  ;  Gibson  County  v.  Cin- 
cinnati Steam  Heating  Co.,  128  Ind.  247.  See 
also  Mackey  v.  Smith,  21  Oregon  598.  Contra, 
Engleby  v.  Harvey,  93  Va.  440 ;  Noyes  v. 
Humphreys.  1 1  Gratt.  (Va.)  6;,6.  See  also 
Fowler  v.  Moller,  4  Bosw.  (N.  Y.)  154.  And 
see  supra,  this  title,  VII.  o.  Operation  of  Stat- 
ute—  Contracts  in  Part  Within  Statute. 

8.  McKeenan  v.  Thissel,  33  Me.  368. 

9.  See  supra,  this  title,  Promises  to  Answer 
for  the  Debt,  Default,  or  Miscarriage  of  An- 
other. 

10.  Fourth  Clause  of  Statute  of  Frauds  Inap- 
plicable. ■ —  Title  Fraud  and  Deceit,  vol.  14,  p. 
32,  note  2,  and  cases  there  cited  ;  quoted  with 
approval  in  Kemp  v.  National  Bank  of  Repub- 
lic, (C.  C.  A.)  109  Fed.  Rep.  53.  See  also 
Lahay  v.  City  Nat.  Bank,  15  Colo.  339;  Parrish 
v.  Cirode,  8  Rob.  (La.)  117. 
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statement  made  by  him  of  an  existing  fact  within  his  knowledge  in  reference 
to  the  condition  of  his  bank.1 

Lord  Tenterden's  Act  and  Similar  Statutes  in  United  States.  —  By  a  statute  originally 
enacted  in  England  and  known  as  Lord  Tenterden's  Act,  which  has  been 
substantially  copied  in  several  of  the  United  States,  it  is  provided  that  no 
action  shall  be  brought  whereby  to  charge  any  person  by  reason  of  his  repre- 
sentations concerning  the  character,  credit,  etc.,  of  "  any  other  person"  to 
the  intent  that  the  latter  may  obtain  credit,  money,  or  goods,  unless  such 
representation  be  in  writing  and  signed  by  the  party  to  be  charged.  The 
effect  of  these  statutes  has  been  discussed  to  a  considerable  extent  in  another 
part  of  this  work.a 

Rule  of  Construction  Uncertain.  —  It  is  believed  that  American  courts  lean  to  a 
strict  construction  of  the  statute;  3  but  this  is  a  debatable  question.4 

The  Word  "  Person  "  in  the  statute,  as  applied  either  to  the  one  who  makes  the 
representations  5  or  to  the  "  other  person  "  to  whom  they  are  made,6  includes 
a  private  corporation.7 

Contractual  Relations  of  Parties.  —  The  statute  is  confined  to  cases  where  the 
representations  form  no  part  of  a  contract.8  Therefore,  false  oral  represen- 
tations by  the  holder  of  a  note  as  to  the  credit  of  the  maker  whereby  a  person 
is  induced  to  indorse  or  purchase  it  are  actionable.9 

The  Statute  Does  Not  Prevent  an  Estoppel  in  Pais  arising  from  an  oral  statement  that 
a  third  person  is  the  owner  of  a  certain  chattel.10 

Character  of  Representations.  —  The  statute  applies  only  to  representations  con- 
cerning the  character,  etc.,  of  the  person  from  whom  it  is  sought  to  obtain 
credit.11    Where  they  relate,  for  instance,  to  the  validity  or  value  of  obli- 


1.  Representations  by  Bank  President. — -Kemp 
v.  National  Bank  of  Republic,  (C.  C.  A.)  109 
Fed.  Rep.  53. 

2.  See  the  title  Fraud  and  Deceit,  vol.  14, 
p.  32,  where  the  statutory  provision  is  quoted. 
See  also  Bates  v.  Youngerman,  142  Mass.  120, 
where  a  defendant's  representations  concerning 
a  codefendant  with  intent  to  induce  the  plain- 
tiff to  part  with  his  property  to  the  latter  on 
credit  were  held  to  be  within  the  statute. 

The  Mercantile  Law  '.Scotland)  Amendment  A  t, 
19  &  20  Vict.,  c.  60,  substantially  reproduces 
for  Scotland  section  6  of  Lord  Tenterden's  Act 
which  applies  to  England  and  Ireland.  See 
Clydesdale  Bank  v.  Paton,  (1896)  A.  C.  381. 

Representations  in  Execution  of  a  Corr ■■  t~> 
Defraud  thereby  were  held  not  to  be  within  the 
statute  in  Mendenhall  v.  Stewart,  18  Ind.  App. 
262;  Hodgin  v.  Bryant,  114  Ind.  401  [distin- 
guishing Cook  v.  Churchman,  104  Ind.  141]  ; 
Bush  v.  Sprague,  51  Mich.  41  ;  Hess  v.  Culver, 
77  Mich.  598;  Clark  v.  Hurd,  79  Mich.  130. 
See  further,  as  to  the  applicability  of  the  stat- 
ute in  cases  of  actual  fraud,  the  title  Fraud  and 
Deceit,  vol.  14,  p.  33. 

A  Bepresentation  Concerning'  an  Allfged  Cor- 
poration that  was  no  corporation,  and  whose 
pretense  of  legal  existence  was  itself  a  fraud, 
was  held  not  to  be  within  the  statute.  Hess  v. 
Culver,  77  Mich.  598. 

3.  Strict  Construction. —  In  Nevada  Bank  v. 
Portland  Nat.  Bank,  59  Fed.  Rep.  343,  Gilbert, 
C.  J.,  said:  "The  tendency  of  the  decisions  in 
the  states  in  which  Lord  Tenterden's  Act  has 
been  adopted  has  been  to  modify  the  protection 
which  the  statute  affords  to  fraud  by  enforcing 
a  strict  construction  of  its  provisions."  Citing 
Bush  v.  Sprague,  51  Mich.  41,  and  Hodgin  v. 
Bryant,  114  Ind.  401.    See  also  Clark  v.  Edgar, 


84  Mo.  112.  And  see  supra,  this  title,  IV.  Con- 
struction of  Statute. 

4.  Construction  as  a  Remedial  Statute.  —  In 
Hunnewell  v.  Duxbury,  157  Mass.  7,  Barker,  J., 
said  :  "  The  statute  is  a  general  one,  purposely 
broad  in  its  terms,  and  intended  to  prevent  an 
understood  mischief.  It  is  to  be  so  construed 
as  to  make  it  effectual  to  prevent  the  fraud  at 
which  it  was  aimed."  See  also  opinion  of  Lord 
Abinger,  in  Lyde  v.  Barnard,  1  M.  &  W.  119. 

5.  Representations  by  Corporation. —  Hunne- 
well v.  Duxbury,  157  Mass.  6,  holding  that  rep- 
resentations made  by  officers  of  a  corporation 
with  reference  to  its  financial  standing  or  means 
are  within  the  description  of  representations  re- 
quired by  the  statute  to  be  in  writing;  Hirst 
v.  West  Riding  Union  Banking  Co.,  (1901)  2  Q. 
B  560,  and  Swift  v.  Jewsbury,  L.  R.  9  Q.  B. 
301,  the  former  holding  that  a  banking  company 
incorporated  under  the  Companies  Act,  and  the 
latter  that  a  banking  copartnership  under  the 
statute  7  Geo.  IV.,  c.  46,  empowered  to  sue  and 
be  sued  in  the  name  of  its  public  officer,  was  en- 
titled to  the  protection  of  Lord  Tenterden's  Act. 

6.  Representations  to  Corporation.  —  Heintz 
v.  Mueller,  19  Ind.  App.  240.  See  also  Bush  v. 
Sprague,  51  Mich.  41. 

7.  See  cases  cited  in  the  preceding  notes. 

8.  Statute  Inapplicable  to  Contracts.  —  Hunt- 
ington v.  Wellington,  12  Mich.  14. 

9.  Indorsement  or  Purokaee  of  Note.  —  Lenheim 
v.  Fay,  27  Mich.  70 ;  Huntington  v.  Wellington, 
12  Mich.  10. 

10.  Estoppel  in  Pais.  —  Harris  v.  Powers.  57 
Ala.  139. 

11.  To  Whom  Representations  Must  Relate.  — 

Norton  v.  Huxley,  13  Gray  (Mass.)  287.  See 
also  Cabot  Bank  v.  Morton,  4  Gray  (Mass.) 
156,  and  compare  Mann  v.  Blanchard,  2  Allen 

0,38  Volume  XXIX. 


Agreements  in  Consideration     VERBAL  AGREEMENTS. 


of  Marriage. 


gations  of  others  offered  by  the  proposed  debtor  as  collateral  security  they 
need  not  be  in  writing.1  On  the  other  hand,  representations  that  are  within 
the  statute  are  not  affected  by  the  fact  that  the  party  to  be  charged  made 
false  assertions  concerning  himself  at  the  same  time.3  Favorable  represen- 
tations by  an  individual  concerning  the  credit  of  a  corporation  whereby  a 
person  is  induced  to  pay  money  to  the  -corporation  for  shares  of  its  capital 
stock  are  within  the  statute  and  not  actionable  unless  in  writing.3  The  stat- 
ute does  not  extend  to  representations  that  are  not  capable  of  being  reduced 
to  writing  ;  it  does  not  cover  "  such  acted  fraud  and  by-play  as  produce  false 
impressions  more  by  action  than  by  words."4 

Incidental  Benefit  to  the  Party  Making  the  Representations  does  not  withdraw  them 
from  the  operation  of  the  statute  if  the  primary  object  was  to  procure  credit 
for  a  third  person.5 

Signature  to  Writing.  —  When  the  statute  requires  a  writing  signed  by  the 
"  party  to  be  charged  "  it  must  be  signed  by  the  party  himself  and  may  not 
be  signed  by  an  agent.6  But  a  signature  on  behalf  of  a  corporation  by  its 
duly  authorized  agent  is  an  act  of  the  corporation  itself.7 

Parol  Evidence  of  the  Falsity  of  Representations  in  writing  as  required  by  the  statute 
is  admissible  in  an  action  founded  thereon.8 

XIV.  Agreements  in  Consideration  of  Marriage  —  1.  Executory  Con- 
tracts—  a.  In  General.  —  In  England  and  in  most  of  the  United  States  the 
statute  of  frauds  provides  that  no  agreement  made  in  consideration  of  mar- 
riage shall  be  enforceable  unless  it,  or  some  note  or  memorandum  thereof,  be 
reduced  to  writing  and  signed  by  the  party  to  be  charged  or  his  agent.9  But 


(Mass.)  386;  Hubbard  v.  Long,  105  Mich.  442; 
Daniel  v.  Robinson,  66  Mich.  296 ;  French  v. 
Fitch,  67  Mich.  492, 

1.  Representations  as  to  Collateral  Security.  — 
Belcher  v.  Costello,  122  Mass.  189;  Com.  v. 
Coe,  115  Mass.  481.  See  also  Mann  v. 
Blanchard,  2  Allen  (Mass.)  388. 

2.  Representations  Partly  Concerning  Self. — 
Brown  v.  Kimball,  84  Me.  280. 

3.  Money  Obtained  by  Corporation.  —  Heintz 
v.  Mueller,  19  Ind.  App.  240.  See  also  Hubbard 
v.  Long,  1 05  Mich.  449. 

4.  Conduct  Producing  False  Impressions.  — 
Bush  v.  Sprague,  51  Mich.  54. 

5.  Incidental  Bene$r„  to  Person  Making  Repre- 
sentations. --  Hunter,  v.  Randall,  62  Me.  426 ; 
Brown  v.  Kimball,  84  Me.  281  ;  Mann  v.  Blanch- 
ard, 2  Allen  (Mass.)  386. 

6.  Signature  by  Agent  Insufficient.  —  Nevada 
Bank  v.  Portland  Nat.  Bank,  59  Fed.  Rep.  338, 
construing  the  Oregon  statute  and  citing  Hyde 
v.  Johnson,  3  Scott  289  ;  Clark  v.  Alexander,  8 
Scott  N.  R.  147;  Williams  v.  Mason,  28  L.  T. 
N.  S.  232. 

"  It  is  believed  that  the  provision  *  *  * 
that  the  representation  must  be  subscribed  by 
the  '  party  to  be  charged  '  is  found  only  in  the 
law  of  Virginia,  West  Virginia,  Kentucky,  Ala- 
bama, and  Oregon."  Per  Gilbert,  C.  J.,  in 
Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed. 
Rep.  342. 

7.  Signature  hy  Aeent  of  Corporation.  —  In 
Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed. 
Rep.  338,  a  bank  was  held  bound  by  letters  hav- 
ing its  name  standing  at  the  head  thereof  signed 
by  the  cashier  with  his  official  title  appended  ; 
disapproving  the  opinion  of  Lord  Coleridge,  in 
Swift  v.  Jewsbury,  L.  R.  9  Q.  B.  301,  in  con- 
nection with  which  see,  however,  Hirst  v.  West 
Riding  Union  Banking  Co.,  (1901)  2  Q.  B.  560. 


8.  Parol  Evidence  of  Falsity.  —  Iasigi  v. 
Erown,  17  How.  (U.  S.)  183. 

9.  Contracts  in  Consideration  of  Marriage.  — ■ 
See  the  title  Marriage  Settlements,  vol.  19, 
p  1235,  and  the  following  additional  cases: 

England.  —  Spicer  v.  Spicer,  24  B*eav.  367 ; 
Caton  v.  Caton,  L.  R.  1  Ch.  137. 

Alabama.  —  Carter  v.  Worthington,  82  Ala. 
334,  60  Am.  Rep.  738. 

Arkansas.  —  See  Galbreath  v.  Cook,  30  Ark. 
4i7. 

Georgia.  —  Bradley  v.  Saddler,  54  Ga.  681. 
Indiana.  —  Brenner  v.  Brenner,  48  Ind.  262; 
Caylor  v.  Roe,  99  Ind.  1. 

Kentucky.  —  Potts  v.  Merrit,  14  B.  Mon. 
(Ky.)  326;  Mallory  v.  Mallory,  92  Ky.  316: 
Powell  v.  Meyers,  (Ky.  1901)  64  S.  W.  Rep. 
428,  23  Ky.  L.  Rep.  795. 

Louisiana.  —  Harlin  v.  Leglise,  3  Rob.  (La.) 
194. 

Massachusetts.  —  White  v.  Bigelow,  154  Mass. 

593- 

Michigan.  —  Wood  v.  Savage,  2  Dougl. 
(Mich.)  316,  reversing  Walk.  Ch.  (Mich.)  471. 

Missouri.  —  See  Mowser  v.  Mowser,  87  Mo. 
437- 

New  York.  —  Ennis  v.  Ennis,  48  Hun  (N.  Y.) 
11  ;  Re  Willoughby,  11  Paige  (N.  Y.)  257. 
Ohio.  —  Henry  v.  Henry,  27  Ohio  St.  121. 
Oklahoma.  —  Stanley  v.   Madison,   11  Okla. 

288. 

South  Carolina.  —  Davidson  v.  Graves,  Riley 
Eq.  (S.  Car.)  219. 

Tennessee.  —  Caines  v.  Marley,  2  Yerg. 
(Tenn.)  582;  Smith  v.  Greer,  3  Humph.  (Tenn.) 
118. 

Wyoming.  —  See  North  Platte  Milling,  etc., 
Co.  v.  Price,  4  Wyo.  293. 

As  to  Marriage  as  a  Consideration,  see  the  title 
Consideration,  vol.  6,  p.  724.    See  also  Cham- 
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evidence  of  such  parol  contract  is  held  to  be  admissible  for  some  purposes.1 

In  Cases  of  Actual  Fraud,  where  one  of  the  parties  has  not  merely  relied  on  the 
honor,  word,  or  promise  of  the  other,  equity  will  grant  relief.2 

Where  Consideration  Other  than  Marriage.  —  Where  the  agreement,  though  made 
in  contemplation  of  marriage,  is  based  upon  a  consideration  other  than  the 
marriage,  the  statute  does  not  apply.3 

A  Postnuptial  Settlement  in  Pursuance  of  the  Antenuptial  Parol  Agreement  is  voluntary 
and  cannot  be  sustained  as  against  existing  creditors,4  and  the  fact  that  the 
parol  agreement  is  recited  in  the  subsequent  settlement  does  not  make  the 
latter  relate  back  to  the  previous  agreement.5 

b.  Promises  to  Marry.  —  Mutual  promises  to  marry  are  in  some  statutes 
expressly  excepted,  and  where  there  is  no  such  express  exception,  the  courts 
unanimously  hold  that  such  promises  are  not  "  agreements  made  in 
consideration  of  marriage."6 


bers  v .  Sallie,  29  Ark.  407 ;  Keep  v.  Keep, 
(Brooklyn  City  Ct.  Gen.  T.)  7  Abb.  N.  Cas. 
(N.  Y.)  240. 

In  North  Carolina  and  Pennsylvania  the  stat- 
utes do  not  contain  this  provision,  and  conse- 
quently an  oral  agreement  in  consideration  of 
marriage  is  enforceable,  if  properly  established, 
in  these  states.  Montgomery  v.  Henderson,  3 
Jones  Eq.  (56  N.  Car.)  113;  Dunn  v.  Tharp, 
4  Ired.  Eq.  (39  N.  Car.)  7  ;  Laut's  Appeal,  95 
Pa.  St.  279,  40  Am.  Rep.  646 ;  Gackenbach  v. 
Brouse,  4  W.  &  S.  (Pa.)  546,  39  Am.  Dec.  104. 

Provision  Not  Affected  by  New  York  Statute.  — 
N.  Y.  Laws  1849,  c.  375,  §  3,  providing  that 
"  all  contracts  made  between  persons  in  con- 
templation of  marriage  shall  remain  in  full 
force  after  such  marriage  takes  place,"  does  not 
affect  the  statute  of  frauds  ;  it  applies  only  to 
contracts  not  within  the  prohibition  of  the  stat- 
ute. Lamb  v.  Lamb,  18  N.  Y.  App.  Div.  250; 
Brown  v.  Conger,  8  Hun  (N.  Y.)  625. 

Not  Limited  to  Husband  and  Wife.  —  The 
operation  of  this  clause  is  not  confined  to  agree- 
ments between  the  parties  to  the  marriage,  but 
extends  as  well  to  agreements  between  their 
fathers,  or  between  one  of  the  parties  and  the 
father  of  the  other.  See  Jones  v.  Henry,  3  Litt. 
(Ky.)  427 ;  Bowie  v.  Bowie,  1  Md.  87 ;  Stod- 
dert  v.  Tuck,  4  Md.  Ch.  475  ;  Ogden  v.  Ogden, 
1  Bland  (Md.)  284;  Argenbright  v.  Campbell, 
3  Hen.  &  M.  (Va.)  144.  See  also  the  title 
Consideration,  vol.  6,  p.  726. 

1.  When  Evidence  of  Parol  Contract  Admissible. 
—  Proof  of  verbal  antenuptial  promises  by  the 
husband  to  convey  land  to  the  wife  is  admis- 
sible to  show  that  such  promises  were  made 
before  the  marriage  and  that  a  deed  shown  to 
have  been  made  and  delivered,  but  afterwards 
destroyed  by  the  husband,  was  made  in  consid- 
eration of  marriage.  Harlan  v.  Moore,  132  Mo. 
483. 

And  in  Sanford  v.  Atwood,  44  Conn.  141,  it 
was  held  that  a  parol  antenuptial  agreement 
that  the  wife  should  retain  the  control  of  her 
property  was  admissible  as  tending  to  prove 
that  the  husband,  by  his  subsequent  conduct  in 
allowing  his  wife  to  have  the  sole  control  of  the 
property,  intended  to  relinquish  all  claim  to  it 
that  he  might  otherwise  have  had. 

Rectification  of  Marriage  Settlement.  —  It  may 
be  shown  by  parol,  in  an  action  to  reform  a 
marriage  settlement,  that  a  certain  fund  was  by 
mistake  not  included  therein.  Johnson  v. 
Bragge,  (1901)  1  Ch.  28. 


2.  Equitable  Relief  in  Case  of  Fraud.  —  Dundas 
v.  Dutens,  1  Ves.  Jr.  196;  Montacute  v.  Max- 
well, 1  P.  Wms.  618;  Peek  v.  Peek,  77  Cal.  106. 

3.  Marriage  Not  the  Consideration.  —  Jorden  v. 
Money,  5  H.  L.  Cas.  185 ;  Riley  v.  Riley,  25 
Conn.  154;  Rainbolt  v.  East,  56  Ind.  538,  26 
Am.  Rep.  40  ;  Dygert  v.  Remerschnider,  32  N. 
Y.  629,  affirming  39  Barb.  (N.  Y.)  417;  Larsen 
v.  Johnson,  78  Wis.  300,  23  Am.  St.  Rep.  404. 
See  also  Peck  v.  Vandemark,  99  N.  Y.  29. 
Compare  Henry  v.  Henry,  27  Ohio  St.  121. 

The  Agreement  Must  Be  Strictly  in  Considera- 
tion of  Marriage,  and  not  merely  made  in  con- 
templation of  marriage,  after  the  mutual  prom- 
ises to  marry  had  been  made  and  become  bind- 
ing. Steen  v.  Kirkpatrick,  (Miss.  1904)  36  So. 
Rep.  140. 

4.  Postnuptial  Settlement  Voluntary  as  to 
Existing  Creditors.  —  See  the  title  Marriage 
Settlements,  vol.  19,  p.  1247,  and  the  follow- 
ing additional  cases :  Carter  v.  Worthington, 
82  Ala.  334,  60  Am.  Rep.  738  ;  Ennis  v.  Ennis, 
48  Hun  (N.  Y.)  11;  Davidson  v.  Graves,  Riley 
Eq.  (S.  Car.)  219;  Caines  v.  Marley,  2  Yerg. 
(Tenn.)  582;  Smith  v.  Greer,  3  Humph.  (Tenn.) 
118;  Blow  v.  Maynard,  2  Leigh  (Va.)  29.  See 
also  the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  472. 

As  to  the  Parties  and  Those  Claiming  under 
Them  a  postnuptial  ratification  in  writing  of 
the  previous  oral  agreement  is  valid  and  en- 
forceable. See  the  title  Marriage  Settle- 
ments, vol.  19,  p.  1236.  See  also  Powell  v. 
Meyers,  (Ky.  1901)  64  S.  W.  Rep.  428,  23  Ky. 
L.  Rep.  795 ;  Southerland  v.  Southerland,  5 
Bush  (Ky.)  591. 

6.  Recital  of  Parol  Agreement.  —  See  the  title 
Marriage  Settlements,  vol.  9,  p.  1247,  and  the 
following  cases:  McAnnulty  v.  McAnnulty,  120 
111.  26,  60  Am.  Rep.  552;  Reade  v.  Livingston, 
3  Johns.  Ch.  (N.  Y.)  481,  8  Am.  Dec.  520. 

6.  Promises  to  Marry  Not  Within  Statute.  — 
See  the  title  Breach  of  Promise  of  Marriage, 
vol.  4,  p.  888.  See  also  Barge  v.  Haslam,  63 
Neb.  296. 

In  Withers  v.  Richardson,  5  T.  B.  Mon.  (Ky.) 
94,  17  Am.  Dec.  44,  Mills,  J.,  said:  "It  would 
be  imputing  to  the  legislature  too  great  an 
absurdity  to  suppose  that  they  had  enacted  that 
all  our  courtships  to  be  valid  must  be  in  writ- 
ing." 

Where  Dependent  on  Contract  Within  Statute. 

—  But  no  action  can  be  maintained  upon  an 
oral  promise  to  marry  where  it  is  so  dependent 
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2.  Executed  Contracts.  —  An  agreement  in  consideration  of  marriage  though 
not  in  writing  is  valid  notwithstanding  the  statute  of  frauds  when  fully 
performed  by  both  parties.1 

Part  Performance.  —  And  so  part  performance  of  the  agreement  by  one  of  the 
parties  thereto  is  sufficient  to  take  the  case  out  of  the  statute.3 

Marriage  Not  Part  Performance.  —  It  is  well  settled  that  the  celebration  of  the 
marriage  is  not  a  sufficient  part  performance  to  take  the  agreement  out  of  the 
statute,  for  otherwise  this  clause  of  the  statute  would  be  virtually  nullified.3 

XV.  Contracts  Not  to  Be  Performed  Within  a  Year — 1.  Contracts 
Within  the  Statute  —  a.  In  General.  —  The  statutes  of  frauds  in  nearly  all  of 
the  United  States  embody  the  fifth  clause  of  the  fourth  section  of  Stat.  29 
Charles  II.,  c.  3,  providing  that  no  action  shall  be  brought  to  charge  any  per- 
son upon  an  agreement  not  to  be  performed  within  one  year  from  the  making 
thereof,  unless  such  agreement  be  in  writing,  etc.4  The  statute  applies  to  all 
contracts  which  by  their  express  terms  postpone  performance  beyond  the 
period  of  one  year  from  the  making  thereof,5  or  which,  in  the  nature  of  things, 


upon  and  bound  up  with  an  oral  agreement  to 
make  a  marriage  settlement  as  to  constitute  an 
entire  contract.  Chase  v.  Fitz,  132  Mass.  359; 
Cushman  v.  Burritt,  14  N.  Y.  Wkly.  Dig.  59. 

1.  Executed  Contract  Not  Within  Statute.  — 
See  the  title  Marriage  Settlements,  vol.  19, 
p.  1236.  And  see  also  supra,  this  title,  Opera- 
tion of  Statute  —  Contracts  Completely  Per- 
formed. 

2.  Part  Performance.  —  See  the  title  Marriage 
Settlements,  vol.  19,  p.  1237.  See  also  Taylor 
v.  Beech,  1  Ves.  297. 

As  to  part  performance  in  general,  see  supra, 
this  title,  Operation  of  Statute  —  Contracts 
Partly  Performed. 

What  Not  Part  Performance. —  Wnere  a  woman 
verbally  agreed  to  convey  lands  to  her  intended 
husband  in  consideration  of  his  marrying  her 
and  entering  on  and  improving  the  said  lands, 
it  was  held  that  his  entry  on  and  improvement 
of  the  lands  after  marriage  was  not  a  part  per- 
formance sufficient  to  take  the  case  out  of  the 
statute,  such  acts  being  as  well  referable  to  his 
character  of  husband  as  to  that  of  vendee. 
Henry  v.  Henry,  27  Ohio  St.  121. 

3.  Marriage  Not  Part  Performance.  —  See  the 
titles  Marriage  Settlements,  vol.  19,  p.  1237; 
Specific  Performance,  vol.  26,  p.  60,  and  the 
following  additional  cases  :  Dundas  v.  Dutens, 
1  Ves.  Jr.  196;  Jenkins  v.  Eldredge,  3  Story 
(U.  S.)  181;  Peek  v.  Peek,  77  Cal.  106;  Ogden 
v.  Ogden,  1  Bland  (Md.)  284;  Henry  v.  Henry, 
27  Ohio  St.  121  ;  Argenbright  v.  Campbell,  3 
Hen.  &  M.  (Va.)  144. 

4.  See  the  statutes  of  the  various  states. 

5.  Contracts  Within  Statute  —  England.  — 
Boydell  v.  Drummond,  11  East  142;  McGregor 
v.  McGregor,  21  Q.  B.  D.  424;  Giraud  v.  Rich- 
mond, 2  C.  B.  835,  52  E.  C.  L.  835  ;  Sweet  v. 
Lee,  3  M.  &  G.  452,  42  E.  C.  L.  240 ;  Mavor  v. 
Pyne,  3  Bing.  285,  11  E.  C.  L.  104;  Roberts  v. 
Tucker,  3  Exch.  632;  Williams  v.  Jones,  5  B.  & 
C.  110,  12  E.  C.  L.  170;  Milsom  v.  Stafford,  80 
L.  T.  N.  S.  590;  Tomkins  v.  Randell,  19  W.  R. 
413- 

United  States.  —  Jackson  Iron  Co.  v.  Ne- 
gaunee  Concentrating  Co.,  (C.  C.  A.)  65  Fed. 
Rep.  298. 

Alabama.  —  Treadway  v.  Smith,  56  Ala.  345. 
California.  —  Patten  v.  Hicks,  43  Cal.  509  ; 
McKeany  v.  Black,  117  Cal.  587. 


Connecticut.  —  Janes  v.  Finny,  1  Root 
(Conn.)  549;  Morris  v.  Peckham,  51  Conn.  128. 

Delaware.  —  Harris  v.  Porter,  2  Harr.  (Del.) 
27;  Maxwell  v.  Devalinger,  2  Penn.  (Del.)  504. 

District  of  Columbia.  —  Fallon  v.  Chronicle 
Pub.  Co.,  1  MacArthur  (D.  C.)  485. 

Florida.  —  Summerall  v.  Thorns,  3  Fla.  298. 
Georgia.  —  Atwood  v.  Norton,  31  Ga.  507. 
Illinois.  —  Comstock  v.  Ward,  22  111.  248 ; 
Curtis  v.  Sage,  35  111.  22 ;  Peck  v.  McCormick 
Harvesting  Mach.  Co.,  196  111.  295,  affirming 
94  111.  App.  586 ;  Vose  v.  Strong,  45  111.  App. 
98;  Butler  v.  Shehan,  61  111.  App.  561. 

Indiana.  —  Wilson  v.  Ray,  13  Ind.  1;  Shipley 
v.  Patton,  21  Ind.  169 ;  Wolke  v.  Fleming,  103 
Ind.  105;  Durham  v.  Hiatt,  127  Ind.  514. 

Kentucky.  —  Saunders  v.  Kastenbine,  6  B. 
Mon.  (Ky.)  17;  Berry  v.  Graddy,  1  Met.  (Ky.) 
553;  Morgan  v.  Wickliffe,  110  Ky.  215,  re- 
hearing denied  (Ky.  1901)  61  S.  W.  Rep.  1017; 
Mills  v.  O'Daniel,  (Ky.  1901)  62  S.  W.  Rep. 
1123. 

Maine.  —  Herrin  v.  Butters,  20  Me.  119; 
Tuttle  v.  Swett,  31  Me.  555. 

Massachusetts.  —  Lapham  v.  Whipple,  8  Met. 
(Mass.)  59 ;  Marcy  v.  Marcy,  9  Allen  (Mass.) 
8;  Cabot  v.  Haskins,  3  Pick.  (Mass.)  83; 
Frary  v.  Sterling,  99  Mass.  461  ;  Kelley  v. 
Thompson,  175  Mass.  427.  See  also  De  Mon- 
tagne  v.  Bacharach,  181  Mass.  256. 

Michigan.  —  Whipple  v.  Parker,  29  Mich. 
369;  Hand  v.  Osgood,  107  Mich.  55;  Bristol 
v.  Sutton,  115  Mich.  365;  Dietrich  v.  Hoefel- 
meir,  128  Mich.  145.  See  also  Carney  v. 
Mosher,  97  Mich.  554. 

Missouri.  —  Atwood  v.  Fox,  30  Mo.  499 ; 
Donovan  v.  Schoenhofen  Brewing  Co.,  92  Mo. 
App.  341  ;  Biest  v.  Ver  Steeg  Shoe  Co.,  97  Mo. 
App.  137. 

Nebraska.  —  Reynolds  v.  Wymore  First  Nat. 
Bank,  62  Neb.  747. 

Nevada.  — ■  Buckley  v.  Buckley,  9  Nev.  373. 
New  York.  — ■  Durand  v.  Curtis,  57  N.  Y.  7  ; 
Barkley  v.  Rensselaer,  etc.,  R.  Co.,  71  N.  Y. 
205;  Wahl  v.  Barnum,  116  N.  Y.  87;  Gordon  v. 
Niemann,  118  N.  Y.  152;  Moore  v.  Vosburgh, 
66  N.  Y.  App.  Div.  223  ;  Bartlett  v.  Wheeler, 
44  Barb.  (N.  Y.)  162;  Broadwell  v.  Getman,  2 
Den.  (N.  Y.)  87 ;  Lower  v.  Winters,  7  Cow. 
(N.  Y.)  263  ;  Lawrence  v.  Woods,  4  Bosw.  (N. 
Y.)  354;  Chase  v.  Second  Ave.  R.  Co.,  48  N. 
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cannot  possibly  be  performed  within  a  year  according  to  the  intent  and 
understanding  of  the  parties  as  evidenced  by  their  terms.1 

Illustrations.  —  Thus,  the  statute  has  been  held  to  apply  to  a  parol  promise 
to  deliver  twenty-four  numbers  of  a  periodical  published  monthly  ;  8  to  extend 
the  time  of  payment  of  a  promissory  note  for  a  period  longer  than  a  year;3 
to  pay  a  specified  amount  in  periodical  instalments  which  must  necessarily 
extend  beyond  the  year;  *  to  supply  sufficient  logs  to  keep  a  certain  sawmill 
running  at  full  capacity  for  two  years;  5  to  sell  crops  of  hemp  to  be  raised  in 
two  successive  years;8  to  deliver  certain  sheep  and  receive  back  double  the 
number  at  the  end  of  four  years;  7  to  clear  eighty  acres  of  land  at  the  rate  of 
ten  acres  the  first  year  and  five  acres  each  year  thereafter.8 

Agreements  Not  Enforceable  Within  a  Year.  —  If  an  agreement  is  of  such  a  nature 
that  by  no  contingency  can  the  promisee,  within  a  year  from  the  making 
thereof,  acquire  a  right  of  action  against  the  promisor  for  failure  to  keep  his 
promise,  it  is  within  the  statute.9  Thus,  where  a  party  agrees  to  pay  money 
or  do  any  other  act  after  the  expiration  of  a  year,  it  is  a  contract  not  to  be 
performed  within  a  year.10 


Y.  Super.  Ct.  220;  Cayuga  R.  Co.  v.  Niles,  13 
Hun  (N.  Y.)  170;  Kellogg  v.  Clark,  23  Hun 
(N.  Y.)  393- 

Ohio.  —  Harley  v.  Weber,  1  Ohio  Cir.  Dec. 
360. 

Texas.  —  Kearby  v.  Hopkins,  14  Tex.  Civ. 
App.  166;  Tunstall  v.  Clifton,  (Tex.  Civ.  App. 
1898)  49  S.  W.  Rep.  244. 

Vermont.  —  Foote  v.  Emerson,  10  Vt.  338; 
Pierce  v.  Paine,  28  Vt.  34 ;  Parks  v.  Francis, 
50  Vt.  626;  Sheldon  v.  Preva,  57  Vt.  263. 

West  Virginia.  —  Kimmins  v.  Oldham,  27 
W.  Va.  258. 

Part  Performance  within  the  year  is  not  suffi- 
cient to  take  the  case  out  of  the  operation 
of  the  one  year  clause.  See  the  title  Specific 
Performance,  vol.  26,  p.  60. 

Performance  on  One  Side. —  As  to  whether  a 
contract  capable  of  complete  performance  on 
one  side  within  the  year,  but  not  on  the  other, 
is  within  the  statute,  see  supra,  this  title,  VII. 
Operation  of  Statute  —  Contracts  Partly  Per- 
formed. 

Conversion  of  Property  Received  Under  Void 
Contract. — Where  a  party  having  obtained  pos- 
session of  personalty  under  an  agreement  not 
to  be  performed  within  a  year,  converts  the 
same  to  his  own  use,  the  statute  of  frauds 
will  not  prevent  an  action  for  the  conversion, 
since  such  action  is  based  not  on  the  void  con- 
tract but  on  the  tort.  Moore  v.  Aldrich,  25 
Tex.  Supp.  276. 

1.  By  Nature  Incapable  of  Performance  Within 
Year.  — ■  Swift  v.  Swift,  46  Cal.  266 ;  Sum- 
merall  v.  Thomas,  3  Fla.  298  ;  Wilson  v.  Ray, 
13  Ind.  1;  Groves  v.  Cook,  88  Ind.  169; 
Durham  v.  Hiatt,  127  Ind.  514;  Schultz  v. 
Tatum,  35  Mo.  App.  136;  Reynolds  v.  Wymore 
First  Nat.  Bank,  62  Neb.  747 ;  Lockwood  v. 
Barnes,  3  Hill  (N.  Y.)  128;  Pitkin  v.  Long 
Island  R.  Co.,  2  Barb.  Ch.  (N.  Y.)  221  ;  Day 
v.  New  York  Cent.  R.  Co.,  31  Barb.  (N.  Y.) 
548,  53  Barb.  (N.  Y.)  250,  22  Hun  (N.  Y.) 
412;  Jones  v.  McMichael,  12  Rich.  L.  (S.  Car.) 
176. 

Illustrations.  —  Thus  the  statute  has  been 
held  to  apply  to  a  verbal  contract  to  pay  money 
when  certain  nut-bearing  trees,  about  to  be 
planted  on  defendant's  farm,  should  yield  an 
income  sufficient  to  pay  the  same  over  and 


above  the  expenses  of  the  farm  and  of  de- 
fendant's family.     Swift  v.  Swift,  46  Cal.  266. 

So,  also,  an  agreement  by  the  owner  of  a 
stallion  to  let  him  to  a  mare  and  to  purchase 
the  resulting  foal  when  four  or  five  months 
old,  is,  from  its  nature,  incapable  of  perform- 
ance within  the  year.  Groves  v.  Cook,  88  Ind. 
169;  Lockwood  v.  Barnes,  3  Hill  (N.  Y.)  128. 

2.  To  Deliver  Twenty-four  Numbers  of  Monthly 
Periodical.  —  Mavor  v.  Pyne,  3  Bing.  285,  11 
E.  C.  L.  104. 

3.  Extension  for  More  than  Year. —  Morgan  v. 
Wickliffe,  no  Ky.  215,  rehearing  denied  (Ky. 
1901)  61  S.  W.  Rep.  1017;  Kearby  v.  Hopkins, 
14  Tex.  Civ.  App.  166;  Tunstall  v.  Clifton, 
(Tex.  Civ.  App.  1898)  49  S.  W.  Rep.  244. 

4.  Payment  in  Instalments.  —  Saunders  v. 
Kastenbine,  6  B.  Mon.  (Ky.)  17;  Berry  v. 
Graddy,  1  Met.  (Ky.)  553;  Kellogg  v.  Clark, 
23  Hun  (N.  Y.)  393  ;  Parks  v.  Francis,  50  Vt. 
626. 

5.  To  Furnish  Logs  for  Sawmill. —  Patten  v. 

Hicks,  43  Cal.  509. 

6.  To  Sell  Crops  Raised  in  Two  Successive  Years. 

■ —  Atwood  v.  Fox,  30  Mo.  499. 

7.  To  Deliver  Sheep  at  End  of  Four  Years.  — 

Bartlett  v.  Wheeler,  44  Barb.  (N.  Y.)  162; 
Dietrich  v.  Hoefelmeir,  128  Mich.  145. 

8.  To  Clear  Land.— Sheldon  v.  Preva,  57  Vt. 
263. 

9.  Promise  Not  Enforceable  Within  Year.  — 

Curtis  v.  Sage,  35  111.  22  (promise  to  pay  off 
and  discharge  an  incumbrance  which,  by  the 
terms  of  a  note  given  for  the  debt  thereby 
secured,  would  not  mature  for  more  than  a 
year  thereafter)  ;  Mills  v.  O'Daniel,  (Ky.  1901) 
62  S.  W.  Rep.  1 123  (agreement  to  accept  a 
certain  amount  in  full  of  a  claim  if  paid  within 
two  years)  ;  Lapham  v.  Whipple,  8  Met. 
(Mass.)  59  (agreement  to  repay  the  amount 
paid  for  a  share  in  certain  patent  rights,  if 
the  profits  arising  from  such  share  should  not 
within  three  years  equal  the  amount  paid). 

10.  Agreement  to  Perform  After  Expiration  of 
Year.  —  Moore  v.  Vosburgh,  66  N.  Y.  App. 
Div.  223;  Shipley  v.  Patton,  21  Ind.  169  (agree- 
ment to  take  back  a  horse  if  it  should  prove 
unsound  at  the  end  of  a  year)  ;  Kimmins  v. 
Oldham,  27  W.  Va.  588  (promise  to  pay  "  one 
year  after  date  "). 
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A  Contract  of  Partnership  which  by  its  terms  is  to  continue  for  more  than  a 
year  is  within  the  statute.1 

Hiring  Contracts  for  More  than  One  Year.  —  A  contract  of  hiring  which  by  its 
express  terms  or  by  necessary  implication  is  not  performable  within  a  year 
from  the  making  thereof  is  within  the  statute.2 

Leases  for  More  than  One  Year.  —  In  most  jurisdictions  a  lease  for  more  than 
one  year  must  be  in  writing,  and  no  action  can  be  brought  on  a  parol  lease 
for  a  longer  term.3  But  an  agreement  to  execute  a  lease  is  not  within  the 
statute  if  capable  of  performance  within  the  year,  notwithstanding  such  lease 
is  to  extend  over  a  greater  period  than  one  year.4 

b.  One-year  Contracts  to  Commence  in  Futuro  —  (i)  In  General. 
—  The  time  within  which  a  contract  is  to  be  performed  is  computed  from  the 
making  of  the  contract  and  not  from  the  commencement  of  performance.5 
Therefore,  a  contract  for  one  year,  performance  of  which  is  to  begin  at  a 
future  date,  is  one  which  is  not  to  be  performed  within  a  year  and  must  bt 
in  writing  to  be  valid.6 

Where  Performance  to  Begin  Next  Day.  —  In  Alabama  it  is  held  that  a  contract 
for  one  year  to  commence  on  the  next  day  after  its  making  is  one  which  ma^ 
be  performed  within  a  year.7  But  this  holding  is  based  on  a  dictum  in  at 
early  English  case,8  which  has  been  disapproved  in  other  cases.9 

(2)  Hiring  Contracts.  —  A  verbal  contract  of  hiring  for  one  year  to  begin 
at  a  future  day  is  not  enforceable.10 


1.  Contracts  of  Partnership.  —  See  the  title 
Partnership,  vol.  22,  pp.  67-68,  and  see  also 
Tomkins  v.  Randell,  19  W.  R.  413;  Wilson  v. 
Ray,  13  Ind.  1. 

2.  Contracts  of  Employment. —  Giraud  v.  Rich- 
mond, 2  C.  B.  835,  52  E.  C.  L.  835;  Scaris- 
brick  v.  Parkinson,  20  L.  T.  N.  S.  175;  Meyer 
v.  Roberts,  46  Ark.  80 ;  William  Butcher  Steel 
Works  v.  Atkinson,  68  111.  421  ;  Bernier  v. 
Cabot  Mfg.  Co.,  71  Me.  506;  Ellicott  v.  Turner, 
4  Md.  476 ;  Hill  v.  Hooper,  1  Gray  (Mass.) 
131;  Pitcher  v.  Wilson,  5  Mo.  46;  Drummond 
v.  Burrell,  13  Wend.  (N.  Y.)  307;  Jones  v. 
Hay,  52  Barb.  (N.  Y.)  501  ;  Milan  v.  Rio 
Grande,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1896)  37 
S.  W.  Rep.  165;  Squire  v.  Whipple,  1  Vt.  69; 
Miller  v.  Wisener,  45  W.  Va.  59.  See  also  the 
title  Master  and  Servant,  vol.  20,  pp.  47,  48. 

3.  Lease  for  More  than  One  Year.  —  Milsom 
v.  Stafford,  80  L.  T.  N.  S.  590  ;  Rardin  v.  Bald- 
win, 9  Kan.  App.  516;  Hand  v.  Osgood,  107 
Mich.  55  ;  Donovan  v.  Schoenhofen  Brewing 
Co.,  92  Mo.  App.  341  ;  Reeder  v.  Sayre,  70  N. 
Y.  180;  Holzderber  v.  Forrestal,  13  Daly  (N. 
Y.)  34;  Utah  Optical  Co.  v.  Keith,  18  Utah 
464.  And  see  the  title  Leases,  vol.  18,  p. 
606. 

As  to  the  Assignment  of  a  Lease,  see  the  title 
Leases,  vol.  18,  pp.  678,  679. 

In  New  Jersey  a  lease  may  be  by  parol  if  for 
a  term  not  longer  than  three  years  from  the 
making  thereof.  Birckhead  v.  Cummins,  33 
N.  J.  L.  44. 

4.  Agreement  to  Execute  Lease.  —  Shakespeare 
f.  Alba,  76  Ala.  351 ;  Winters  v.  Cherry,  78  Mo. 
J44. 

5.  Time  Computed  from  Making  of  Contract.  — 
Greenwood  v.  Strother,  91  Ky.  482;  Sharp  v. 
Rhiel,  55  Mo.  97;  Briar  v.  Robertson,  19  Mo. 
App.  66;  Butts  v.  Fox,  96  Mo.  App.  437;  Biest 
v.  Ver  Steeg  Shoe  Co.,  97  Mo.  App.  137  ;  Broad- 
well  v.  Getman,  2  Den.  (N.  Y.)  87 ;  Hinckley  v. 
Southgate,  11  Vt.  428. 


6.  One-year  Contract  to  Begin  in  Futuro.  — 
Higgins  v.  Gager,  65  Ark.  604;  Sharp  v.  Rhiel, 
55  Mo.  97  ;  Wilson  v.  Martin,  1  Den.  (N.  Y.) 
602;  Spencer  v.  Halstead,  1  Den.  (,N.  Y.)  606; 
Vaughn  v.  De  Wandler,  (County  Ct.)  63  How. 
Pr.  (N.  Y.)  378  ;  Jones  v.  McReynolds,  4  Ohio 
Dec.  (Reprint)  76,  1  Cleve.  L.  Rep.  1  ;  Hinck- 
ley v.  Southgate,  1 1  Vt.  428  ;  Parkersburg  Mill 
Co.  v.  Ohio  River  R.  Co.,  50  W.  Va.  9*4. 

What  Not  a  Contract  to  Begin  in  Futuro.  —  A. 
agreed  to  break  a  pair  of  mules  in  considera- 
tion of  their  use  for  a  year.  He  did  not  take 
them  away  at  once,  as  it  was  thought  they  would 
not  lead  behind  his  buggy,  but  a  few  days  later 
he  returned  for  them.  It  was  held  that  this 
did  not  make  the  contract  one  to  begin  in 
futuro,  there  being  nothing  to  show  that  it  was 
not  intended  to  go  into  effect  at  once,  and  it 
appearing  that  A.  had  the  intention  and  the  un- 
disputed right  to  take  the  mules  at  once. 
Sprague  v.  Foster,  48  111.  App.  140. 

7.  Performance  to  Begin  Next  Day  —  Dickson 
v.  Frisbee,  52  Ala.  165  ;  Smith  v.  Pritchett,  98 
Ala.  649. 

8.  Cawthorne  v.  Cordrey,  13  C.  B.  N.  S.  406, 
106  E.  C.  L.  406.  The  headnote  to  this  case  is 
misleading  in  its  statement  of  what  was  held. 

9.  Doctrine  Disapproved.  —  Dollar  v.  Parking- 
ton,  84  L.  T.  N.  S.  470;  Britain  v.  Rossiter,  11 
Q.  B.  D.  123;  Billington  v.  Cahill,  51  Hun  (N. 
Y.)  132;  Levison  v.  Stix,  10  Daly  (N.  Y.)  229. 
And  see  Parkersburg  Mill  Co.  v.  Ohio  River  R. 
Co.,  50  W.  Va.  94. 

10.  Hiring  Contracts  for  Year  to  Begin  in  Futuro 
—  England.  —  Bracegirdle  v.  Heald,  1  B.  &  Aid. 
722;  Snelling  v.  Huntingfield,  1  C.  M.  &  R.  20; 
Britain  v.  Rossiter,  11  Q.  B.  D.  123;  Dollar  v. 
Parkington,  84  L.  T.  N.  S.  470. 

Alabama.  —  Scoggin  v.  Blackwell,  36  Ala. 
35i. 

Connecticut.  —  Comes  v.  Lamson,   16  Conn. 

246. 

Georgia.  —  Kelly  v.  Terrell,  26  Ga.  551. 
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(3)  Leases.  —  As  to  whether  the  one-year  clause  is  applicable  to  parol 
leases  for  a  year  to  commence  at  a  future  day,  the  American  courts  have  long 
been  at  odds.  In  a  number  of  jurisdictions  such  leases  are  treated  as  on  the 
same  footing  as  other  contracts  and  are  held  to  be  within  this  clause.1  But 
in  other  states  it  is  held  that  the  one-year  clause  has  no  application  to  con- 
tracts relating  to  land,  and  that  a  one-year  lease  to  commence  in  futuro  is 
valid  in  the  absence  of  anything  to  the  contrary  in  the  land  clause.2  This 


Illinois.  —  Haynes  v.  Mason,  30  111.  App.  85. 

Indiana.  —  Clark  County  v.  Howell,  21  Ind. 
App.  495  ;  Shumate  v.  Farlow,  125  Ind.  359. 

Kentucky.  —  Smith  v.  Theobold,  86  Ky.  141. 

Maine.  —  Hearne  v.  Chadbourne,  65  Me.  302. 

Michigan.  —  Palmer  v.  Marquette,  etc.,  Roll- 
ing Mill  Co.,  32  Mich.  274;  Davis  v.  Michigan 
Mut.  L.  Ins.  Co.,  127  Mich.  559. 

Minnesota.  —  Lally  v.  Crookston  Lumber  Co., 
85  Minn.  257. 

Nebraska.  —  Kansas  City,  etc.,  R.  Co.  v.  Con- 
lee,  43  Neb.  121. ' 

New  Jersey.  —  McElroy  v.  Ludlum,  32  N.  J. 
Eq.  828. 

New  York.  —  Odell  v.  Webendorf  er,  50  N.  Y. 
App.  Div.  579;  Amburger  v.  Marvin,  4  E.  D„ 
Smith  (N.  Y.)  393;  Little  v.  Wilson,  4  E.  D. 
Smith  (N.  Y.)  422;  Turnow  v.  Hochstadter,  7 
Hun  (N.  Y.)  80;  Billington  v.  Cahill,  51  Hun 
<N.  Y.)  132;  Hartwell  v.  Young,  67  Hun  (N. 
ST.)  472;  Nones  v.  Homer,  2  Hilt.  (N.  Y.)  116; 
Blanck  v.  Littell,  9  Daly  (N.  Y.)  268  ;  Levison 
v.  Stix,  10  Daly  (N.,Y.)  229;  Berrien  v.  South- 
ock,  (N.  Y.  City  Ct.  Gen.  T.)  7  N.  Y.  Supp. 
324 ;  Baker  v.  Codding,  (N.  Y.  City  Ct.  Gen. 
T.)  18  N.  Y.  Supp.  159;  Poole  v.  Hayes, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  585; 
Wanamaker  v.  Rhomer,  23  N.  Y.  Wkly.  Dig. 
60. 

Ohio.  —  McCammon  v.  Wheeler,  etc.,  Sewing 
Mach.  Co.,  6  Ohio  Dec.  (Reprint)  1155,  10  Am. 
L.  Rec.  688. 

Rhode  Island.  —  Sutcliffe  v.  Atlantic  Mills, 
13  R.  I.  480. 

South  Carolina.  —  Duckett  v.  Pool,  33  S.  Car. 
238;  Mendelsohn  v.  Banov,  57  S.  Car.  147; 
Hillhouse  v.  Jennings,  60  S.  Car.  373. 

Texas.  —  Moody  v.  Jones,  (Tex.  Civ.  App. 
1896)  37  S.  W.  Rep.  379. 

Vermont.  —  Hinckley  v.  Southgate,  1 1  Vt. 
428. 

Virginia.  —  Lee  v.  Hill,  87  Va.  497. 
Wisconsin.  —  Draheim  v.  Evison,   112  Wis. 
27. 

And  see  the  title  Master  and  Servant,  vol. 
20,  p.  48. 

1.  One-year  lease  to  Commence  in  Futuro 
Within  Statute  —  Alabama.  —  Crommelin  v. 
Thiess,  31  Ala.  412;  Parker  v.  Hollis,  50  Ala. 
411;  Martin  v.  Blanchett,  77  Ala.  288;  White 
v.  Levy,  93  Ala.  484;  Bain  v.  McDonald,  11 1 
Ala.  269. 

California.  —  Wickson  v.  Monarch  Cycle 
Mfg.  Co.,  128  Cal.  156. 

Illinois.  —  Olt  v.  Lohnas,  19  111.  576;  Wheeler 
v.  Frankenthal,  78  111.  124;  Cooney  v.  Murray, 
45  111.  App.  463. 

Kansas.  —  Wolf  v.  Dozier,  22  Kan.  436. 

Kentucky.  —  Greenwood  v.  Strother,  91  Ky. 
482;  Thomas  v.  McManus,  (Ky.  1901)  64  S.  W. 
Rep.  446. 

Massachusetts.  —  Delano  v.  Montague,  4 
Cush.  (Mass.)  42. 


Minnesota. — Jellett  v.  Rhode,  43  Minn.  166; 
Johnson  v.  Albertson,  51  Minn.  333;  Engler  v. 
Schneider,  66  Minn.  388. 

Missouri.  —  Briar  v.  Robertson,  19  Mo.  App. 
66;  Beiler  v.  Devoll,  40  Mo.  App.  251 ;  Cook 
v.  Redman,  45  Mo.  App.  397  ;  Butts  v.  Fox,  96 
Mo.  App.  437. 

Oregon.  —  White  v.  Holland,  17  Oregon  3, 
following  Pulse  v.  Hamer,  8  Oregon  251. 

See  also  Janes  v.  Finney,  1  Root  (Conn.) 
549,  wherein  it  was  held  that  agreements  re- 
specting the  leasing  and  conveying  of  real  estate 
are  within  the  statute  if  not  to  be  performed 
within  a  year. 

2.  One-Year  Clause  Held  Not  to  Apply  —  Ar- 
kansas. —  Higgins  v.  Gager,  65  Ark.  604.  See 
also  Anderson  v.  May,  10  Heisk.  (Tenn.)  84, 
construing  the  Arkansas  statute. 

Indiana.  —  Huffman  v.  Starks,  31  Ind.  475; 
Fall  v.  Hazelrigg,  45  Ind.  576 ;  Baynes  v. 
Chastain,  68  Ind.  376 ;  Cole  v.  Wright,  70  Ind. 
179  Railsback  v.  Walke,  81  Ind.  412;  St.  Joseph 
Hydraulic  Co.  v.  Globe  Tissue  Paper  Co.,  156 
Ind.  665. 

Iowa.  —  Sobey  v.  Brisbee,  20  Iowa  105  ;  Jones 
v.  Marcy,  49  Iowa  188;  Stem  v.  Nysonger,  69 
Iowa  512. 

Michigan.  —  Tillman  v.  Fuller,  1 3  Mich. 
113. 

Mississippi.  —  McCroy   v.    Toney,  66  Miss. 

233- 

New  York.  —  Young  v.  Dake,  5  N.  Y.  463  ; 
overruling  Croswell  v.  Crane,  7  Barb.  (N.  Y.) 
192;  Becar  v.  Flues,  64  N.  Y.  518;  Ward  v. 
Hasbrouck,  169  N.  Y.  407,  affirming  52  N.  Y. 
App.  Div.  627 ;  Taggard  v.  Roosevelt,  2  E.  D. 
Smith  (N.  Y.)  100;  Green  v.  Weckle,  (Supm. 
Ct.  App.  T.)  16  Misc.  (N.  Y.)  76.  See  also 
Nathan  v.  Stern,  13  Daly  (N.  Y.)  390. 

South  Carolina.  —  See  Hillhouse  v.  Jennings, 
60  S.  Car.  392. 

Tennessee.  —  Hayes  v.  Arrington,  108  Tenn. 
494.  See  also  Anderson  v.  May,  10  Heisk. 
(Tenn.)  84,  construing  the  Arkansas  statute. 
Texas.  —  Bateman  v.  Maddox,  86  Tex.  546. 
In  Georgia,  under  section  2280  of  the  Code, 
a  parol  lease  for  one  year  to  commence  at  a 
future  day  is  valid.  Steininger  v.  Williams,  63 
Ga.  476.  Before  that  act  the  rule  was  other- 
wise.   Atwood  v.  Norton,  31  Ga.  507. 

In  New  Jersey  a  parol  lease  to  begin  in  futuro 
is  valid  if  the  term  does  not  extend  beyond 
three  years  from  the  making  of  the  lease.  Birck- 
head  v.  Cummins,  33  N.  J.  L.  44. 

lease  Bound  Up  with  Void  Contract.  —  Where 
a  parol  lease  for  one  year  was  so  bound  up  with 
a  parol  contract  not  to  sell  cigars  for  one  year 
as  to  form  an  entire  contract  (performance  in 
both  cases  to  commence  at  a  future  day),  it 
was  held  that  no  action  could  be  maintained  on 
the  lease,  though  itself  not  within  the  statute, 
since  the  parol  agreemnt  as  to  the  sale  of  cigars 
was  void.  Higgins  v.  Gager,  65  Ark,  604. 
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conflict  is  due  largely,  though  not  entirely,  to  the  use  or  omission  of  the 
words  "  from  the  making  thereof  "  in  that  portion  of  the  land  clause  which 
excepts  one-year  leases  from  the  operation  of  the  statute.1 

c.  Contracts  Defeasible  Within  One  Year.  —  According  to  the 
weight  of  both  authority  and  reason,  a  contract  expressly  providing  that  it 
shall  not  be  performed  within  a  year  is  within  the  statute,  notwithstanding  it 
may  be  defeated  by  the  happening  of  a  contingency,  such  as  the  death  of  a 
party,  within  a  year;  for  in  such  case,  the  parties  having  expressed  their 
intention  that  performance  shall  be  postponed  beyond  a  year,  it  is  clear  that 
no  contingency  happening  within  a  year  can  amount  to  performance  according 
to  the  intention  of  the  parties.2 

Contracts  Depending  on  Contingency  Distinguished.  —  Cases  of  this  nature  should  not 
be  confused  with  those  which  do  not  expressly  postpone  performance  beyond 
a  year,  and  depend  upon  the  happening  of  a  contingency  which,  if  it  occur 
within  the  year,  will  amount  to  a  complete  performance  of  the  contract.3 

Conflict  of  Authorities.  —  Some  of  the  courts  have  failed  to  observe  this  distinc- 
tion, and  an  irreconcilable  conflict  in  the  cases  has  resulted.  Thus,  it  has  been 
held  that  the  statute  does  not  apply  to  a  contract  not  to  engage  in  a  certain 
business  during  a  specified  number  of  years; 4  nor  to  an  agreement  to  support 
another  during  a  designated  period  greater  than  one  year;  5  nor  to  an  agree- 
ment to  run  for  more  than  a  year  but  terminable  within  that  time  at  the  option 
of  the  parties;  6  nor  to  a  contract  to  keep  a  horse  for  its  use,  although  not  to 
be  performed  within  a  year,  the  death  of  the  horse  being  deemed  to  be  a 
contingency  which  made  possible  performance  within  a  year.7  While  some 
of  these  decisions  may  possibly  be  upheld,  many  of  them  are  clearly  opposed 
to  the  principle  that,  where  parties  deliberately  contract  for  a  period  longer 
than  one  year,  the  contract  is  not  taken  out  of  the  operation  of  the  statute 
by  the  fact  that  it  may  be  terminated  or  defeated  within  a  year  by  the 
happening  of  a  contingency.8  A 

Virginia.  —  Seddon  v.  Rosenbaum,  85  Va.  928. 

3.  See  infra,  this  section,  Contracts  Not 
Within  the  Statute  —  Contracts  Possible  of 
Performance  Within  Year  —  Contracts  Depend- 
ing on  Contingency. 

4.  Agreements  Not  to  Engage  in  Business.  — 
Doyle  v.  Dixon,  97  Mass.  208 ;  Erwin  v.  Hay- 
den,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  610. 
Contra,  McGirr  v.  Campbell,  71  N.  Y.  App.  Div. 
83  ;  Gottschalk  v.  Witter,  25  Ohio  St.  76.  And 
see  Dickey  v.  Dickinson,  105  Ky.  748. 

5.  Contract  to  Support  for  Definite  Period  Not 
Within  Statute. —  Wooldridge  v.  Stern,  42  Fed. 
Rep.  311;  White  v.  Murtland,  71  111.  250; 
Peters  v.  Westborough,  19  Pick.  (Mass.)  364: 
Wynn  v.  Followill,  98  Mo.  App.  463 ;  M'Lees 
v.  Hale,  10  Wend.  (N.  Y.)  426;  McKinney  v. 
McCloskey,  8  Daly  (N.  Y.)  368,  76  N.  Y.  594. 
Contra,  Farrington  v.  Donohoe,  Ir.  R.  1  C.  L. 
675  ;  Goodrich  v.  Johnson,  66  Ind.  258  ;  Deaton 
v.  Tennessee  Coal,  etc.,  Co.,  12  Heisk.  (Tenn.) 
650. 

6.  Agreements  Terminable  at  Ootion  of  Parties. 
—  Collis  v.  Botthamley,  7  W.  R.  87  ;  Wilhelm 
v.  Hardman,  13  Md.  140;  Blake  v.  Voight,  134 
N.  Y.  69;  Smith  v.  Conlin,  19  Hun  (N. 
234.  Contra,  Birch  v.  Liverpool,  9  B.  &  C.  392, 
17  E.  C.  L.  404 ;  Dobson  v.  Collis,  1  H.  &  N.  81  ; 
In  re  Pentreguinea  Fuel  Co.,  8  Jur.  N.  S.  706  ; 
Biest  v.  Ver  Steeg  Shoe  Co.,  97  Mo.  App.  137. 

1.  Contract  to  Keep  Horse  for  Its  Use.  —  Martin 
v.  Batchelder,  (N.  H.  1898)  41  Atl.  Rep.  83. 

8.  See  Washington,  etc.,  Steam  Packet  Co.  v. 
Sickles,  s  Wall.  (U.  S.)  580,  where  a  contract 
which  might  possibly   have  been  terminated 
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1,  See  Hayes  v.  Arrington,  108  Tenn.  494, 
where  the  conflicting  decisions  are  ably  re- 
viewed. 

2.  Contracts  Defeasible  Within  Year  —  Eng- 
land. —  Dobson  v.  Collis,  1  H.  &  N.  81  ;  Birch 
v.  Liverpool,  9  B.  &  C.  392,  17  E.  C.  L.  404; 
In  re  Pentreguinea  Fuel  Co.,  8  Jur.  N.  S.  706 ; 
Farrington  v.  Donohoe,  Ir.  R.  1  C.  L.  675. 

United  States.  —  Washington,  etc.,  Steam 
Packet  Co.  v.  Sickles,  5  Wall.  (U.  S.)  580. 

Arkansas.  —  Meyer  v.  Roberts,  46  Ark.  80  ; 
Higgins  v.  Gager,  65  Ark.  604. 

California.  —  McKeany  v.  Biack,  117  Cal. 
587. 

Delaware.  —  Harris  v.  Porter,  2  Harr.  (Del.) 
27. 

Indiana.  —  Wilson  v.  Ray,  13  Ind.  1;  Good- 
rich v.  Johnson,  66  Ind.  258. 

Kentucky.  —  Dickey  v.  Dickinson,  105  Ky. 
748. 

Maine.  —  Bernier  v.  Cabot  Mfg.  Co.,  71  Me. 
506. 

Massachusetts.  —  Hill  v.  Hooper,  1  Gray 
(Mass.)  131. 

Mississippi.  —  Mallett  v.  Lewis,  61  Miss.  105. 

Missouri.  —  Biest  v.  Ver  Steeg  Shoe  Co.,  97 
Mo.  App.  137. 

New  Hampshire.  —  Blanding  v.  Sargent,  33 
N.  H.  239. 

New  York.  —  Lockwood  v.  Barnes,  3  Hill 
(N.  Y.)  128;  McGirr  v.  Campbell,  71  N.  Y. 
App.  Div.  83. 

Ohio.  —  Gottschalk  v.  Witter,  25  Ohio  St.  76. 

Tennessee.  —  Deaton  v.  Tennessee  Coal,  etc., 
Co.,  12  Heisk.  (Tenn.)  6§Q. 


Contracts  Not  to  Be  Performed    VERBAL  AGREEMENTS. 


Within  a  Year. 


d.  Promises  of  Marriage.  —  As  to  whether  promises  of  marriage  are 
within  the  operation  of  the  one-year  clause,  the  decisions  are  not  in  accord. 
In  Maryland  and  New  York  it  has  been  held  that  the  statute  of  frauds  does 
not  apply  to  such  promises.1  But  by  what  would  seem  to  be  the  weight  of 
authority  a  marriage  promise  which  by  its  terms  is  not  to  be  performed  within 
a  year  must  be  in  writing.2 

2.  Contracts  Not  Within  the  Statute  —  a.  Contracts  Expressly  to  Be 
Performed  Within  Year  —  (i)  In  General. — A  contract  which  by  its 
express  terms  is  to  be  wholly  performed  within  a  year  is,  of  course,  not  within 
the  statute.3  Nor  need  extensions  of  such  a  contract  for  less  than  one  year 
each  be  in  writing.4 

(2)  One-year  Contracts  to  Commence  at  Once.  —  Contracts  for  a  year  to 
begin  not  later  than  the  day  on  which  they  are  made  are  not  within  the  statute. 

Thus,  a  Parol  Lease  to  run  a  year  from  a  day  anterior  to  the  date  thereof 
is  valid.5 

Nor  is  a  Contract  of  Hiring  for  one  year  within  the  statute  if  performance  is  to 
begin  on  the  day  on  which  the  contract  is  made,6  or  if  it  may  commence  on 
that  day  upon  the  happening  of  a  possible  contingency,7  or  if  it  has  already 
commenced  before  the  making  of  the  contract.* 

Presumption  as  to  Time  of  Commencement.  —  If  the  contract  is  silent  as  to  the  time 
when  performance  is  to  begin,  the  presumption  is  that  it  is  intended  to  begin 
at  once,9  though  this  presumption  is  not  conclusive.10 

b.  Contracts  Possible  of  Performance  Within  Year  —  (1)  In 
General.  —  This  clause  of  the  statute  applies  to  such  contracts  only  as,  under 
a  fair  and  reasonable  construction  of  their  terms,  do  not  admit  of  a  valid 
performance  within  a  year  in  accordance  with  the  intent  of  the  parties;  and 
a  contract  whose  terms  do  not  expressly  postpone  performance  beyond  a  year 
or  contain  anything  inconsistent  with  complete  performance  within  that  period, 
is  not  within  the  statute,  although  it  be  likely  or  expected  to  extend  over 
a  longer  time.11 

within  a  year  by  the  loss  or  destruction  of  a  a  further  stipulation  that  "  said  tenants  should 
certain  boat  was  held  to  be  within  the  statute.  no  longer  occupy  any  portion  of  said  building." 
See  also  Meyer  v.  Roberts,  46  Ark.  80;  Bernier  Stearns  v.  Lichtenstein,  48  N.  Y.  App.  Div.  498. 
v.  Cabot  Mfg.  Co.,  71  Me.  506  ;  Mallett  v.  Lewis,  4.  Parol  Extensions  for  Less  than  Year  Valid. — 
61  Miss.  105  {criticising  Doyle  v.  Dixon,  97  Donovan  v.  Richmond,  61  Mich.  467. 
Mass.  208).  5.  Parol  Lease  for  Year  from  Anterior  Date. — 

1.  Marriage  Promise  Not  Within  Statute.  —      Ryan  v.  Kirchberg,  17  111.  App.  132. 

Lewis  v.  Tapman,  90  Md.  294 ;  Brick  v.  Gan-  8.  Hiring  Contract  to  Begin  on  Day  Contract 
nar,  36  Hun  (N.  Y.)  52.  Made,  —  Cawthorne  v.  Cordrey,  r3  C.  B.  N.  S. 

2.  Statute  Held  to  Apply. — Ullman  v.  Meyer;  406,  106  E.  C.  L.  406;  Aiken  v.  Nogle,  47  Kan. 
10  Fed.  Rep.  241  ;  Paris  v.  Strong,  51  Ind.  339;  96;  McAleer  v.  Corning,  50  N.  Y.  Super.  Ct. 
Nichols  v.  Weaver,  7  Kan.  373 ;  Derby  v.  63 ;  Cox  v.  Albany  Brewing  Co.,  2  Silv.  Sup. 
Phelps,  2  N.  H.  515.    See  also  Wilbur  v.  John-      (N.  Y.)  590. 

son,  58  Mo.  600.  7.  Contingency  Which  May  Happen  on  Day  of 

3.  Contracts  Expressly  to  Be  Performed  Within     Making.  —  Cole  v.  Singerly,  60  Md.  348 ;  Balti- 
Year. —  Hoare  v.  Hindley,  49  Cal.  274;  Denn  v.      more  Breweries  Co.  v.  Callahan,  82  Md.  106. 
Peters,  36  Oregon  486  (contract  to  pay  a  sum         8.  Performance  Begun  Before  Contract  Made,  — 

of  money  "inside  of  a  year  from  now")  ;  Bird-  Franklin  Sugar  Co.  v.  Taylor,  37  Kan.  435; 
sail  v.  Birdsall,  52  Wis.  208  (contract  to  be  Lajos  v.  Eden  Musee  Americain  Co.,  (C.  PI. 
performed  immediately).  Gen.  T.)  10  Misc.  (N.  Y.)  148,  reversing  (N. 

Agreement  to  Hire  Premises  Within  a  Year.  —  Y.  City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  626. 
An  agreement  by  A  to  pay  B  a  specified  sum  9.  Contract  Silent  as  to  Time  of  Commencement 
if  he  would,  at  a  time  within  a  year  thereafter,  — Presumptiom. —  Russell  v.  Slade,  12  Conn, 
hire  certain  premises  for  a  year  from  the  date  455  ;  A.  B.  Smith  Co.  v.  Jones,  75  Miss.  325, 
of  hiring,  was  held  not  to  be  within  the  statute,  holding  that  in  such  case  the  court  will  not 
since  the  act  of  hiring  constituted  a  complete  presume  that  performance  was  to  commence  in 
performance,  and  the  length  of  the  lease  to  be  futuro  so  as  to  bring  the  contract  within  the 
taken  had  no  bearing  on/  the  case.    Gilsey  v.      statute  of  frauds. 

Wild,  1  Hilt.  (N.  Y.j  305.  10.  Presumption  Not  Conclusive. — Hearne  v. 

Agreement  to  Put  Tenants  Out  Within  Four  Chadbourne,  65  Me.  302,  holding  that  evidence 
Months. —  A  parol  agreement  that  within  four  is  admissible  to  show  that  performance  was  to 
months  thereafter  certain  tenants  should  be  put      begin  at  a  future  day. 

put  of  a  building  was  held  to  be  one  which  was  11,  Contracts  Possible  of  Performance  Within 
to  be  performed  within  a  year,  notwithstanding      Year — England. —  McGregor  v.  McGregor,  21 
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Illustrations.  —  Thus,  where  there  w; 

Q.  B.  D.  424  {disapproving  Davey  v.  Shannon, 
4  Ex.  D.  81);  Essex  v.  Essex,  20  Beav.  442; 
Ridley  v.  Ridley,  34  Beav.  478. 

United  States.  —  McPherson  v.  Cox,  96  U.  S. 
404;  Walker  v.  Johnson,  96  U.  S.  424;  Warner 
v.  Texas,  etc.,  R.  Co.,  164  U.  S.  418,  reversing 
(C.  C.  A.)  54  Fed.  Rep.  922. 

Alabama.  —  Adams  v.  Adams,  26  Ala.  272; 
Heflin  v.  Milton,  69  Ala.  354;  Shakespeare  v. 
Alba,  76  Ala.  351  ;  Brigham  v.  Carlisle,  78  Ala. 
243. 

Arkansas.  —  Arkansas  Midland  R.  Co.  v. 
Whitley r  54  Ark.  199;  Sweet  v.  Desha  Lumber 
Co.,  56  Ark.  629. 

California.  —  Dougherty  v.  Rosenberg,  62  Cal. 
32 ;  Kutz  v .  Fleisher,  67  Cal.  93  ;  Osment  v. 
McElrath,  68  Cal.  466  ;  Orland  Bank  v.  Finnell, 
133  Cal.  475- 

Connecticut.  —  Russell  v.  Slade,  12  Conn. 
455;  Haussman  v.  Burnham,  59  Conn.  117; 
Brown  v.  Throop,  59  Conn.  596;  Hall  v.  Solo- 
mon, 61  Conn.  476. 

Dakota.  —  Sarles  v.  Shadow,  5  Dak.  100. 

Delaware.  —  Maxwell  v.  Devalinger,  2  Penn. 
(Del.)  504- 

Illinois.  —  Vocke  v.  Peters,  58  111.  App.  338; 
Davenport  First  Presb.  Church  v.  Swanson,  100 
111.  App.  39. 

Indiana.  —  Wiggins  v.  Keizer,  6  Ind.  252; 
Wilson  v.  Ray,  13  Ind.  1  ;  Straughan  v.  In- 
dianapolis, etc.,  R.  Co.,  38  Ind.  185  ;  Marley  v. 
Noblett,  42  Ind.  85  ;  Parker  v.  Siple,  76  Ind. 
345 ;  Niagara  F.  Ins.  Co.  v.  Greene,  77  Ind. 
590  ;  Hinkle  v.  Fisher,  104  Ind.  84  ;  Worley  v. 
Sipe,  in  Ind.  238;  Durham  v.  Hiatt,  127  Ind. 
514- 

Iowa.  —  Blair  Town  Lot,  etc.,  Co.  v.  Walker, 
39  Iowa  406. 

Kansas.  —  Larimer  v.  Kelley,  10  Kan.  298; 
Sutphen  v.  Sutplien,  30  Kan.  510. 

Kentucky.  —  Bullock  v.  Falmouth,  etc.,  Turn- 
pike Road  Co.,  85  Ky.  184;  Fain  v.  Turner,  96 
Ky.  634;  Burden  v.  Lucas,  (Ky.  1898)  44  S. 
W.  Rep.  86. 

Maine.  —  Linscott  v.  Mclntire,  15  Me.  201: 
Herrin  v.  Butters,  20  Me.  119;  Duffy  v.  Patten, 
74  Me.  396. 

Maryland.  —  Ellicott  v.  Turner,  4  Md.  476 : 
Cole  v.  Singerly,  60  Md.  348  ;  Baltimore  Brew- 
eries Co.  v.  Callahan,  82  Md.  106. 

Massachusetts.  —  Kent  v.  Kent,  18  Pick. 
(Mass.)  569;  Blake  v.  Cole,  22  Pick.  (Mass.) 
97;  Lyon  v.  King,  11  Met.  (Mass.)  411;  Som- 
erby  v.  Buntin,  118  Mass.  286;  Drew  v.  Wis- 
wall,  183  Mass.  554. 

Michigan.  —  Barton  v.  Grey,  48  Mich.  168 ; 
Barton  v.  Gray,  57  Mich.  622;  Smalley  v. 
Mitchell,  110  Mich.  650;  Durgin  v.  Smith,  us 
Mich.  239;  Drew  v.  Billings-Drew  Co.,  (Mich. 
1902)  92  N.  W.  Rep.  774. 

Minnesota.  —  Cowles  v.  Warner,  22  Minn. 
449;  Mackey  v.  Potter,  34  Minn.  510. 

Mississippi.- — Soggins  v.  Heard,  31  Miss. 
426  ;  Duff  v.  Snider,  54  Miss.  245. 

Missouri.  —  Suggett  v.  Cason,  26  Mo.  221. 

Nebraska.  —  Kiene  v.  Shaeffing,  33  Neb.  21  ; 
Powder  River  Live  Stock  Co.  v.  Lamb.  38 
Neb.  339 ;  Carter  White  Lead  Co.  v.  Kinlin, 
47  Neb.  409  ;  Reynolds  v.  Wymore  First  Nat. 
Bank,  62  Neb.  747, 


no  express  stipulation  or  necessary 

New  Hampshire.  —  Gault  v.  Brown,  48  N.  H. 
183;  Jackson  v.  Higgins,  70  N.  H.  637. 

New  Jersey.  —  Eiseman  v.  Schneider,  60  N. 
J.  L.  291. 

New  York.  —  Kent  v.  Kent,  62  N.  Y.  560, 
reversing  1  Hun  (N.  Y.)  529;  Van  Woert  v. 
Albany,  etc.,  R.  Co.,  67  N.  Y.  538,  affirming  1 
Thomp.  &  C.  (N.  Y.)  256;  Blake  v.  Voight,  134 
N.  Y.  69 ;  Warren  Chemical,  etc.,  Co.  v.  Hol- 
brook,  118  N.  Y.  586;  Brooklyn  First  Baptist 
Church  v.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305, 
affirming  18  Barb.  (N.  Y.)  69 ;  Plimpton  v. 
Curtiss,  1  s  Wend.  (N.  Y.)  336;  Moore  v.  Fox, 
10  Johns.  (N.  Y.)  244;  Lockwood  v.  Barnes,  3 
Hill  (N.  Y.)  128;  MdCabe  v.  Green,  18  N.  Y. 
App.  Div.  625  ;  Haines  v.  Thompson,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  385,  reversing  (~N.  Y. 
City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  184;  Greene 
v.  Northern  Steamship  Co.,  (Buffalo  Super.  Ct. 
Gen.  T.)  11  Misc.  (N.  Y.)  717;  Everitt  v.  New 
York  Engraving,  etc.,  Co.,  (Supm.  Ct.  App.  T.) 
20  Misc.  (N.  Y.)  548,  affirming  (N.  Y.  City  Ct. 
Gen.  T.)  19  Misc.  (N.  Y.)  360;  Cuyler  v. 
Crane,  25  Hun  (N.  Y.)  67;  Roberts  v.  Summit 
Park  Co.,  72  Hun  (N.  Y.)  458 ;  Dresser  v. 
Dresser,  35  Barb.  (N.  Y.)  573;  Broadwell  v. 
G?tman,  2  Den.  (N.  Y.)  87;  Burlingame  v. 
Manderville,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  St. 
Rep.  858,  affirmed  113  N.  Y.  633;  Warren 
Chemical,  etc.,  Co.  v.  Holbrook,  (Supm.  Ct. 
Gen.  T.)  9  N.  Y.  St.  Rep.  293  ;  Bissell  v.  Bis- 
sell,  4  N.  Y.  Wkly.  Dig.  338 ;  Cramer  v.  War- 
ren, 15  N.  Y.  Wkly.  Dig.  134. 

Ohio.  —  Randall  v.  Turner,  17  Ohio  St.  262; 
Blakeney  v.  Goode,  30  Ohio  St.  350;, Jones  v. 
Pouch,  41  Ohio  St.  146  ;  Swan  v.  Shahan,  1 
Ohio  Cir.  Dec.  119,  1  Ohio  Cir.  Ct.  216;  Koeh- 
ler  v.  Hunt,  8  Ohio  Dec.  (Reprint)  404,  7  Cine. 
L.  Bui.  302. 

Oregon.  —  Southwell  v.  Beezley,  5  Oregon 
143,  458. 

Rhode  Island.  —  Zanturjian  v.  Boornazian, 
(R.  I.  1903)  55  Atl.  Rep.  199. 

South  Carolina.  —  Thompson  v.  Gordon,  3 
Strobh.  L.  (S.  Car.)  196. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  7  Lea  (Tenn.)  397. 

Texas.  —  Thouvenin  v.  Lea,  26  Tex.  612; 
Brazee  v.  Woods,  35  Tex.  302 ;  Thomas  v. 
Hammond,  47  Tex.  42 ;  Robb  v.  San  Antonio 
St.  R.  Co.,  82  Tex.  392 ;  Templeman  v.  Gibbs, 
85  Tex.  358;  Long  Mfg.  Co.  v.  Gray,  13  Tex. 
Civ.  App.  172;  Hintze  v.  Krabbenschmidt, 
(Tex.  Civ.  App.  1897)  44  S.  W.  Rep.  38;  Mc- 
Donnell v.  Home  Bitters  Co.,  1  Tex.  App.  Civ. 
Cas.,  §  1 1 59- 

Vermont.  —  Blanchard  v.  Weeks,  34  Vt.  589  ; 
McGinnis  v.  Cook,  57  Vt.  36. 

Virginia.  —  Jordan  v.  Miller,  75  Va.  442; 
Seddon  v.  Rosenbaum,  85  Va.  928;  Thomas  v. 
Armstrong,  86  Va.  323. 

West  Virginia  Hughes  v.  Frum,  41  W. 

Va.  445. 

Wisconsin.  - —  Rogers  v.  Brightman,  10  Wis. 
55;  White  v.  Hanchett,  21  Wis.  415;  Jilson  v. 
Gilbert,  26  Wis.  637 ;  Treat  v.  Hiles,  68  Wis. 

344. 

The  Right  to  Require  Performance  Within  a 
Year  is  sufficient  to  take  the  case  out  of  the 
statute,     Walker  v.  Johnson,  96  U.  S.  424. 
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Within  a  Year. 


implication  that  performance  should  be  postponed  beyond  a  year,  the  statute 
has  been  held  not  to  apply  to  a  contract  of  partnership;1  a  contract  of 
employment;8  a  promise  of  marriage;3  an  agreement  to  pay  for  a  boat  out 
of  the  freight  earned  by  it ; 4  an  agreement  by  a  member  of  a  dissolving 
partnership  to  wind  up  the  business  of  the  firm,5  or  to  pay  all  the  partnership 
liabilities;6  an  agreement  to  allow  a  person  to  put  in  and  harvest  a  crop  of 
wheat;7  an  agreement  to  give  the  exclusive  right  to  sell  certain  goods;8  a 
contract  to  pay  a  specified  price  for  so  much  wood,  not  to  exceed  one  thou- 
sand cords,  as  should  be  cut  and  delivered;9  a  contract  for  seven  hundred 
cords  of  wood,  as  much  as  possible  to  be  delivered  that  winter,  the  remainder 
to  be  delivered  the  following  winter. 10  Other  illustrations  of  the  rule  are 
given  in  the  notes.11 

That  Performance  Is  to  Begin  at  a  Future  Day,  less  than  one  year  from  the  date  of 
the  contract,  will  not  bring  the  contract  within  the  statute  if  it  be  of  indefinite 


A  Contract  to  Be  Performed  as  Speedily  as  Pos- 
sible, and  capable  of  entire  performance  within 
one  year,  is  not  within  the  statute.  Larimer 
v.  Kelley,  10  Kan.  298. 

Contracts  Made  by  Promoters  of  a  Corporation 
in  its  behalf  do  not  bind  the  corporation  until 
adopted  by  it,  and  when  so  adopted  do  not 
relate  back  to  the  making  of  such  contracts  by 
the  promoters  but  date  from  the  adoption. 
Therefore,  though  such  a  contract  be,  by  its 
terms,  not  to  be  performed  within  a  year  when 
made  by  the  promoter,  yet  if  it  be  performable 
within  one  year  after  its  adoption,  it  is  not 
within  the  statute.  McArthur  v.  Times  Print- 
ing Co.,  48  Minn.  319. 

1.  Partnership  Contracts.  —  See  the  title  Part- 
nership, vol.  22,  p.  65,  and  also  the  following 
cases  :  Essex  v.  Essex,  20  Beav.  442  ;  Treat  v. 
Hiles,  68  Wis.  344. 

2.  Hiring  Contracts  of  Indefinite  Duration.  — 
Beeston  v.  Collyer,  4  Bing.  309,  13  E.  C.  L. 
444;  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109;  Aiken  v.  Nogle,  47  Kan.  96;  Louisville, 
etc.,  R.  Co.  v.  Offutt,  99  Ky.  427 ;  Ellicott  v. 
Turner,  4  Md.  476;  Carnig  v.  Carr,  167  Mass. 
544;  Harrington  v.  Kansas  City  Cable  R.  Co., 
60  Mo.  App.  223  ;  Boggs  v.  Pacific  Steam  Laun- 
dry Co.,  86  Mo.  App.  616;  Kiene  v.  Shaeffing, 
33  Neb.  21  ;  Carter  White  Lead  Co.  v.  Kinlin, 
47  Neb.  409 ;  Jackson  v.  Higgins,  70  N.  H.  637  ; 
Rochester  Folding  Box  Co.  v.  Browne,  55  N. 
Y.  App.  Div.  444 ;  Swain  v.  Thompson,  (N.  Y. 
City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  209,  affirming 
(C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  639;  Jagau 
v.  Goetz,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.) 
380 ;  East  Line,  etc.,  R.  Co.  v.  Scott,  72  Tex. 
70.  See  also-  the  title  Master  and  Servant, 
vol.  20,  p.  48. 

3.  Promise  of  Marriage. —  Clark  v.  Pendleton, 
20  Conn.  495  ;  Blackburn  v.  Mann,  85  111.  222  ; 
Houghton  v.  Houghton,  14  Ind.  505  ;  Paris  v. 
Strong,  51  Ind.  339;  McConahey  v.  Griffey,  82 
Iowa  564 ;  MacElree  v.  Wolfersberger,  59  Kan. 
105;  Lawrence  v.  Cooke,  56  Me.  187;  Barge  v. 
Haslam,  63  Neb.  296 ;  Clark  v.  Reese,  26  Tex. 
Civ.  App.  619. 

4.  Promise  to  Pay  for  Boat  from  Freight  Earned. 

—  Bissell  v.  Bissell,  4  N.  Y.  Wkly.  Dig.  338. 

5.  Agreement  by  Partner  to  Wind  Up  Business. 

—  Osment  v.  McElrath,  68  Cal.  466. 

6.  Contract  by  Partner  to  Pay  Firm  Debts.  — 
Brazee  v,  Woods,  35  Tex,  30a, 


7.  Contract  for  Raising  "Wheat  Crop. —  Cuyler 

v.  Crane,  25  Hun  (N.  Y.)  67. 

8.  Contract  for  Exclusive  Right  to  Sell  Goods.  — 

Durgin  v.  Smith,  115  Mich.  239.  But  see 
Fallon  v.  Chronicle  Pub.  Co.,  1  MacArthur  (D. 

C.)  485. 

9.  Contract  to  Pay  for  Wood.  —  Van  Woert  v. 

Albany,  etc.,  R.  Co.,  1  Thomp.  &  C.  (N.  Y.) 
256,  affirmed  67  N.  Y.  538. 

10.  Contract  for  Delivery  of  Seven  Hundred  Cords 

of  Wood. —  Gault  v.  Brown,  48  N.  H.  183. 

11.  Other  Illustrations.  —  The  following  parol 
contracts  were  held  to  be  valid,  there  being  no 
express  stipulation  against  performance  within 
a  year :  A  contract  for  commissions  on  ac- 
count of  business  to  be  brought  to  a  law  firm. 
Vocke  v.  Peters,  58  111.  App.  338. 

An  agreement  made  in  June,  1883,  to  furnish 
materials  for  four  buildings,  three  to  be  erected 
in  1883  and  the  fourth  in  1884.  Sarles  v. 
Sharlow,  5  Dak.  100. 

An  agreement  that  A  should  put  a  certain 
number  of  sheep  on  B's  farm,  together  with 
B's  sheep,  they  to  become  equal  owners  of  the 
flock  and  to  receive  equal  shares  of  the  pro- 
ceeds.    Templeman  v.  Gibbs,  86  Tex.  358. 

An  agreement  by  A  to  trade  certain  land  of 
B's  for  other  land  and  to  pay  the  difference  in 
money  to  be  furnished  by  B.  Durham  v,  Hiatt, 
127  Ind.  514. 

A  promise  by  a  mother  to  two  daughters,  who 
had  received  less  advancements  from  the  estate 
of  their  deceased  father  than  the  other  children, 
that,  if  they  would  not  bring  suit  and  would 
allow  their  father's  estate  to  be  distributed 
without  regard  to  advancements,  she  would 
make  up  the  difference  to  them.  Fain  v. 
Turner,  96  Ky.  634. 

Extreme  Case.  —  In  Brown  v.  Throop,  50 
Conn.  596,  —  a  case  which,  to  say  the  least, 
pushes  the  rule  to  the  extreme  limit  of  elastic- 
ity, —  a  prospective  tenant,  whose  term  of  one 
year  was  to  begin  the  next  month,  orally  agreed 
to  refill  the  ice-house  and  leave  it  as  full  as 
when  he  came.  It  was  held  that  the  refilling 
of  the  ice-house,  and  not  the  leaving  it  full, 
was  the  essential  part  of  the  agreement,  and, 
therefore,  the  statute  of  frauds  did  not  apply. 
It  is  somewhat  difficult,  however,  to  under- 
stand how  the  contract  could  be  completely 
performed,  except  by  leaving  the  ice-house  full 
at  the  end  of  the  term. 
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duration  and  possible  of  complete  performance  within  a  year  from  the  time 
of  making.1 

Actual  Time  of  Performance  Not  Material.  —  The  fact  that  performance  actually 
extended  over  a  greater  period  than  one  year  will  not  bring  the  contract  within 
the  statute,  if,  at  the  time  of  making,  performance  within  a  year  was  possible 
and  entirely  in  accordance  with  the  intention  and  understanding  of  the  par- 
ties.2 Thus,  a  parol  contract  of  hiring  for  a  period  not  greater  than  a  year  is 
not  affected  by  the  statute  of  frauds,  although  the  employment  thereunder 
continue  for  several  years.3 

(2)  Contracts  Performable  Within  Specified  Period  Greater  than  a  Year.  — 
A  contract  which  by  its  terms  is  to  be  performed  within  a  specified  period 
greater  than  one  year  is  not  within  the  statute  if  there  be  no  express  pro- 
hibition or  natural  impossibility  to  prevent  a  valid  and  complete  performance 
within  a  year.4 

(3)  Contracts  Depending  on  Contingency  —  (a)  In  General.  —  Where  a  contract 
contains  no  stipulation  as  to  time,  and  performance  depends  upon  the  happen- 
ing of  a  contingency  which  may  or  may  not  occur  within  a  year,  but  which 
will  amount  to  a  complete  performance  of  the  contract  if  it  does  happen 
within  that  time,  the  statute  of  frauds  does  not  apply.5 


1.  Performance  to  Commence   in  Future.  — 

Swain  v.  Thompson,  (N..Y.  City  Ct.  Gen.  T.) 
6  Misc.  (N.  Y.)  209,  affirming  (C.  PI.  Gen.  T.) 
6  Misc.  (N.  Y.)  639. 

2.  Actual  Time  of  Performance  Not  Material.  — 
Derrick  v.  Brown,  66  Ala.  162;  Smalley  v. 
Mitchell,  no  Mich.  650;  Soggins  v.  Heard,  31 
Miss.  426  ;  Blakeney  v.  Goode,  30  Ohio  St.  350. 

3.  Hiring  Contract.  —  Kiene  v.  Shaeffing,  33 
Neb.  21  (contract  from  month  to  month). 

Law  Implies  New  Annual  Contract.  —  Where 
a  verbal  contract  of  hiring  for  one  year  has 
been  performed  and  the  employee  continues  to 
work  from  year  to  year,  nothing  more  being 
said  regarding  the  terms  of  the  employment, 
the  law  implies  a  new  annual  contract  each 
year  on  the  same  terms,  and  the  statute  of 
frauds  does  not  apply.  Tatterson  v.  Suffolk 
Mfg.  Co.,  106  Mass.  56 ;  Sines  v.  Superin- 
tendents of  Poor,  58  Mich.  503 ;  Woodall  v. 
Davis-Creswell  Mfg.  Co.,  9  Colo.  App.  198. 

4.  Allowance  of  Time  Beyond  a  Year.  —  Daven- 
port First  Presb.  Church  v.  Swanson,  100  111. 
App.  39;  Wilson  v.  Ray,  13  Ind.  1;  Marley  v. 
Noblett,  42  Ind.  85  (agreement  to  build  a  fence 
within  three  years)  ;  Parker  v.  Siple,  76  Ind. 
34S ;  Lawrence  v.  Cooke,  56  Me.  187  (promise 
to  marry  within  four  years)  ;  Kent  v.  Kent,  18 
Pick.  (Mass.)  569  (agreement  to  let  A  cut 
certain  trees  on  the  land  of  B  at  any  time 
within  ten  years)  ;  Plimpton  v.  Curtiss,  15 
Wend.  (N.  Y.)  336  (contract  performable 
within  fifteen  months)  ;  Roberts  v.  Summit 
Park  Co.,  72  Hun  (N.  Y.)  458  ;  Jones  v.  Pouch, 
41  Ohio  St.  146. 

Two  Years,  or  Longer,  Allowed  for  Performance. 
—  In  Hodges  v.  Richmond  Mfg.  Co.,  9  R.  I. 
482,  the  parties  made  a  parol  agreement  which 
was  to  continue  two  years,  or  longer,  until  one 
of  them  should  realize  a  net  profit  of  fifty 
thousand  dollars.  It  was  held  that  the  agree- 
ment was  enforceable,  since  the  making  of  the 
specified  amount  was  the  object  of  the  contract 
and  would  amount  to  complete  performance. 
The  expression  of  time  was  not  intended  as  a 
postponement  of  performance  beyond  the  year. 

5.  Contracts  Depending  on  Contingency  — United 


States.  —  McPherson  v.  Cox,  96  U.  S.  404 ; 
Warner  v.  Texas,  etc.,  R.  Co.,  164  U.  S.  418, 
reversing  (C.  C.  A.)  54  Fed.  Rep.  922. 

Alabama.  —  Derrick  v.  Brown,  66  Ala.  162; 
Heflin  v.  Milton,  69  Ala.  354. 

Arkansas.  —  Arkansas  Midland  R.  Co.  v. 
Whitley,  54  Ark.  199;  Sweet  v.  Desha  Lumber 
Co.,  56  Ark.  629. 

California.  —  Dougherty  v.  Rosenberg,  62 
Cal.  32. 

Connecticut.  —  Clark  v.  Pendleton,  20  Conn. 
495- 

Delaware.  —  Maxwell  v.  Devalinget,  2  Penn. 
(Del.)  504. 

District  of  Columbia.  —  McPherson  v.  Cox, 
MacArthur  &  M.  (D.  C.)  23. 

Georgia.  —  Burney  v.  Ball,  24  Ga.  505. 
Illinois.  —  Birks  v.  Gillett,  13  111.  App.  369. 
Indiana.  —  Wilson  v.  Ray,  13  Ind.  1;  In- 
diana, etc.,  Cent.  R.  Co.  v.  Scearce,  23  Ind. 
223  ;  Straughton  v.  Indianapolis,  etc.,  R.  Co.,  38 
Ind.  185  ;  Marley  v.  Noblett,  42  Ind.  85;  Parker 
v.  Siple,  76  Ind.  345 ;  Niagara  F.  Ins.  Co.  v. 
Greene,  77  Ind.  590;  Worley  v.  Sipe,  in  Ind. 
238;  O'Neal  v.  Hines,  145  Ind.  32. 

Kansas.  —  Sutphen  v.  Sutphen,  30  Kan.  510. 
Kentucky.  —  Stowers  v.  Hollis,  83  Ky.  544; 
Dailey  v.  Cain,  (Ky.  1890)  13  S.  W.  Rep.  424; 
Burden  v.  Lucas,  (Ky.  1898)  44  S.  W.  Rep. 
86 ;  Standard  Oil  Co.  v.  Denton,  (Ky.  1902)  70 
S.  W.  Rep.  282. 

Maryland.  —  Baltimore  Breweries  Co.  v.  Cal- 
lahan, 82  Md.  106. 

Massachusetts.  —  Roberts  v.  Rockbottom  Co., 
7  Met.  (Mass.)  46;  Lyon  v.  King,  11  Met. 
(Mass.)  411;  Bartlett  v.  Mystic  River  Corp., 
151  Mass.  433;  Carnig  v.  Carr,  167  Mass.  544. 

Michigan.  —  Barton  v.  Gray,  57  Mich.  622; 
Sax  v.  Detroit,  etc.,  R.  Co.,  125  Mich.  252; 
Drew  v.  Billings-Drew  Co.,  (Mich.  1902)  92 
N.  W.  Rep.  774. 

Missouri.  —  Harrington  v.  Kansas  City  Cable 
R.  Co.,  60  Mo.  App.  223  ;  May  v.  Moore,  99  Mo. 
App.  27. 

Nebraska.  —  Connolly  v.  Giddings,  24  Neb. 
131  ;  Carter  White  Lead  Co.  v.  Kinlin,  47  Neb. 
409. 
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Illustrations.  —  Thus,  it  is  held  that  the  statute  does  not  apply  to  a  contract 
which  is  to  continue  until  the  happening  of  a  certain  event  which  may  or  may 
not  occur  within  a  year; 1  nor  to  one  the  performance  of  which  depends  upon 
the  termination  of  pending  litigation;2  nor  to  an  agreement  to  pay  a  sum  of 
money  on  the  happening  of  a  contingency  which  may  possibly  come  to  pass 
inside  of  a  year.3 

Contracts  of  insurance  are  not  within  this  clause  of  the  statute,  since  they 
depend  on  a  contingency  which  may  happen  within  a  year.* 

Cases  Criticised.  —  In  some  instances  contracts  have  been  held  to  be  within 
the  statute,  although  of  indefinite  duration  and  possible  of  performance  within 


New  Hampshire.  —  Blanding  v.  Sargent,  33 
N.  H.  239;  Esty  v.  Aldrich,  46  N.  H.  127. 

New  Jersey.  —  Eiseman  v.  Schneider,  60  N. 
J.  L.  291. 

New  York.  —  Artcher  v.  Zeh,  5  Hill  (N.  Y.) 
200  ;  Dresser  v.  Dresser,  35  Barb.  (N.  Y.)  573  ; 
Haines  v.  Thonipspn,  (C.  PI.  Gen.  T.)  2  Misc. 
(N.  Y.)  3S5,  reversing  (N.  Y.  City  Ct.  Gen. 
T.)  19  N.  Y.  Supp.  184;  Everitt  v.  New  York 
Engraving,  etc.,  Co.,  (C.  PI.  Gen.  T.)  14  Misc. 
(N.  Y.)  580,  (Supm.  Ct.  App.  T.)  20  Misc. 
(N.  Y.)  548,  affirming  (City  Ct.  Gen.  T.)  19 
Misc.  (N.  Y.)  360. 

Rhode  Island.  —  Greene  v.  Harris,  9  R.  T. 
401  ;  Hodges  v.  Richmond  Mfg.  Co.,  9  R.  I.  482. 

South  Carolina.  —  Gadsden  v.  Lance,  McMull. 
Eq.  (S.  Car.)  87;  Walker  v.  Wilmington,  etc., 
R.  Co.,  26  S.  Car.  80. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  1  Lea  (Tenn.)  397. 

Texas.  —  Gonzales  v.  Chartier,  63  Tex.  36  ; 
Hintze  v.  Krabbenschmidt,  (Tex.  Civ.  App. 
1897)  44  S.  W.  Rep.  38. 

Vermont.  —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162;  McGinnis  v.  Cook,  57  Vt.  36. 

Virginia.  —  Jordan  v.  Miller,  75  Va.  442; 
Thomas  v.  Armstrong,  86  Va.  323. 

West  Virginia.  —  Hughes  v.  Frum,  41  W. 
Va.  445. 

Wisconsin. — Jilson  v.  Gilbert,  26  Wis.  637. 

A  Promise  to  Marry  after  returning  from  a 
contemplated  voyage  is  not  within  the  statute. 
Clark  v.  Pendleton,  20  Conn.  495. 

Hiring  Contract  to  Begin  in  Future.  —  A  con- 
tract made  in  June,  1888,  to  employ  a  person 
"  for  thirty-five  or  forty  weeks,  perhaps  a  year," 
services  to  begin  in  August,  1888,  was  held  not 
to  be  within  the  statute.  Haines  v.  Thompson, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  385,  reversing 
(N.  Y.  City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  184. 

1.  Contracts  to  Continue  Till  Happening  of  Con- 
tingency.—  A  parol  contract  is  valid  and  en- 
forceable which  is  to  continue  so  long  as  one 
of  the  parties  remains  in  business,  O'Neal  v. 
Hines,  145  Ind.  32;  Standard  Oil  Co.  v.  Den- 
ton, (Ky.  1902)  70  S.  W.  Rep.  282;  or  "so 
long  as  A  shall  continue  to  be  agent  of  the 
company,"  Roberts  v.  Rockbottom  Co.,  7  Met. 
(Mass.)  46;  or  so  long  as  an  employee's  ser- 
vices should  prove  satisfactory,  Sax  v.  Detroit, 
etc.,  R.  Co.,  125  Mich.  252;  Harrington  v. 
Kansas  City  Cable  R.  Co..  60  Mo.  App.  223 ; 
or  so  long  as  certain  works  are  kept  running. 
Carter  White  Lead  Co.  v.  Kinlin,  47  Neb.  409  ; 
or  "  as  long  as  the  parties  are  mutually  satis- 
fied," Greene  v.  Harris,  9  R.  I.  401  ;  or  for  "a 
reasonable  time,"  Niagara  F.  Ins.  Co.  v.  Greene, 
77  Ind.  590  ;  or  until  the  lessor  of  realty  could 
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secure  another  tenant,  Drew  v.  Billings-Drew 
Co.,  (Mich.  1902)  92  N.  W.  Rep.  774;  or  until 
the  completion  of  a  certain  road,  Indiana,  etc., 
Cent.  R.  Co.  v.  Scearce,  23  Ind.  223  ;  or  during 
the  time  a  person  shall  remain  disabled,  East 
Tennessee,  etc.,  R.  Co.  v.  Staub,  7  Lea  (Tenn.) 
397 ;  or  until  a  person  nets  a  profit  of  fifty 
thousand  dollars,  Hodges  v.  Richmond  Mfg. 
Co.,  9  R.  I.  482  ;  or  until  the  owner  of  certain 
cattle  shall  send  for  them,  Esty  v.  Aldrich,  46 
N.  H.  127;  or  until  the  owner  of  certain  prem- 
ises shall  desire  possession.  Hintze  v.  Krab- 
benschmidt, (lex.  Civ.  App.  1897)  44  S.  W. 
Rep.  38  ;  or  until  the  rents  from  certain  prop- 
erty are  sufficient  to  pay  for  improvements 
thereon,  Dailey  v.  Cain,  (Ky.  1890)  13  S.  W. 
Rep.  424. 

2.  Performance  Depending  on  Termination  of 
Litigation. —  McPherson  v.  Cox,  96  U.  S.  404; 
Derrick  v.  Brown,  66  Ala.  162;  Heflin  v. 
Miltoo,  69  Ala.  354;  Dougherty  v.  Rosenberg, 
62  Cal.  32 ;  McPherson  v.  Cox,  MacArthur  & 
M.  (D.  C.)  23;  Gonzales  v.  Chartier,  63  Tex. 
36. 

3.  Agreement  to  Pay  Money  on  Happening  of 

Contingency.  —  The  statute  does  not  apply  to  a 
promise  to  pay  a  sum  of  money  ten  days  after 
the  completion  of  a  certain  railroad  and  the 
running  of  a  train  of  cars  thereon,  Straughan 
v.  Indianapolis,  etc.,  R.  Co.,  38  Ind.  185  ;  or  as 
soon  as  a  purchaser  could  be  found  for  certain 
land,  Worley  v.  Sipe,  11 1  Ind.  238;  or  when 
the  sale  of  land  should  be  completed  and  t lie 
purchase  money  paid,  Bartlett  v.  Mystic  River 
Corp,  151  Mass.  433;  or  as  soon  as  the  amount 
could  be  earned  out  of  a  farm  of  eighty  acres, 
over  and  above  the  amount  necessary  to  support 
the  promisor's  family,  Sutphen  v.  Sutphen,  30 
Kan.  510;  or  as  soon  as  an  administrator 
should  receive  the  commissions  due  him,  May 
v.  Moore,  99  Mo.  App.  27  ;  or  whenever  a  tenant 
should  be  required  to  give  up  possession,  Con- 
nolly v.  Giddings,  24  Neb.  131;  or  as  soon  as 
the  promisor  should  receive  the  money  due  on 
a  mortgage,  although  such  mortgage  was  not 
due  for  more  than  a  year  thereafter,  Artcher  v. 
Zeh,  s  Hill  (N.  Y.)  200. 

4.  Contracts  of  Insurance.  —  Springfield  F.  & 
M.  Ins.  Co.  v.  De  Jarnett,  n  1  Ala.  248;  How- 
ard Ins.  Co.  v.  Owen,  94  Ky.  197;  Walker  v. 
Metropolitan  Ins.  Co.,  56  Me.  371  ;  Sanborn  v. 
Fireman's  Ins.  Co.,  16  Gray  (Mass.)  448;  San- 
ford  v.  Orient  Ins.  Co.,  174  Mass.  420  ;  Wiebeler 
r.  Milwaukee  Mechanics'  Mut.  Ins.  Co.,  30 
Minn.  464.  See  also  Mobile  Marine  Dock, 
etc.,  Ins.  Co.  v.  McMillan,  31  Ala.  711;  Com- 
mercial F.  Ins.  Co.  v.  Morris,  105  Ala.  498. 
And  see  the  title  Insurance,  vol.  16,  p.  852. 
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a  year,1  but  these  cases  can  hardly  be  reconciled  with  the  principle  that  the 
statute  applies  only  to  contracts  which,  by  their  express  terms,  or  by 
necessary  implication,  are  incapable  of  a  valid  performance  within  a  year.2 

Contracts  Defeasible  Within  Year  Distinguished.  —  Care  must  be  taken  to  distinguish 
contracts  of  this  character  from  contracts  which  are,  by  their  terms,  not  to  be 
performed  within  a  year,  bat  may  be  defeated  or  terminated  within  that  time 
by  the  happening  of  a  contingency.  As  has  been  already  pointed  out,  the 
failure  of  the  courts  to  regard  this  distinction  has  resulted  in  great  confusion 
in  the  cases.3 

(b)  Contracts  Depending  on  Contingency  of  Death.  — -  Where  an  agreement  is  by  its 
terms  to  continue  during  the  lifetime  of  a  specified  person,  or  where  no  time 
is  set  fpr  the  completion  of  performance  and  the  contract  is  of  such  a  personal 
nature  that  it  must  have  been  contemplated  that  the  death  of  the  promisor 
would  terminate  it,  the  statute  does  not  apply.  In  other  words,  a  contract  is 
not  within  the  statute  when  a  death  occurring  within  a  year  will  constitute  a 
full  performance,  notwithstanding  the  parties  expect  that  it  will  continue 
much  longer.4 

Contracts  to  Support  Another.  —  Thus,  a  contract  to  support  another  during  his 
life,  or  for  any  other  indefinite  period,  is  not  within  the  statute.5 

flontracts  Not  to  Engage  in  Business.  —  Nor  does  the  statute  apply  to  an  agree- 
ment not  to  engage  again  in  a  certain  business,  since  it  may  be  completely 


1.  Contracts  Held  to  Be  Within  the  Statute.  — 
Pitkin  v.  Long  Island  R.  Co.,  2  Barb.  Ch.  (N. 
Y.)  221  ;  Day  v.  New  York  Cent.  R.  Co.,  31 
Barb.  (N.  Y.)  548,  in  which  cases  a  parol 
agreement  by  a  railroad  company  to  stop  its 
trains  at  a  certain  place  was  held  unenforceable, 
notwithstanding  there  was  no  express  agree- 
ment that  performance  should  extend  beyond 
the  year  ;  Fallon  v.  Chronicle  Pub.  Co.,  1  Mac- 
Arthur  (D.  C.)  485,  wherein  an  agreement  to 
give  the  plaintiff  the  exclusive  right  to  sell  the 
defendant's  newspaper  on  a  certain  route  was 
deemed  to  be  within  the  statute ;  Jones  v.  Mc- 
Michael,  12  Rich.  L.  (S.  Car.)  176,  wherein  a 
verbal  agreement  by  A  to  erect  a  sawmill  on 
B's  land,  and  by  B  to  deliver  at  the  mill  all 
the  timber  growing  on  a  certain  tract  of  land, 
was  held  void ;  Eley  v.  Positive  Government 
Security  L.  Assur.  Co.,  1  Ex.  D.  20,  wherein  a 
contract  by  a  corporation  to  make  A  its  solic- 
itor, with  no  stipulation  as  to  the  duration  of 
the  contract,  was  held  to  be  within  the  stat- 
ute. 

2.  See  Warner  v.  Texas,  etc.,  R.  Co.,  164 
U.  S.  418,  involving  a  parol  agreement  by  a 
railroad  company  to  maintain  a  switch  for  the 
plaintiff  so  long  as  he  should  need  it.  See  also 
Arkansas  Midland  R.  Co.  v.  Whitley,  54  Ark 
199;  Sweet  v.  Desha  Lumber  Co.,  56  Ark.  629, 
in  which  cases  parol  agreements  of  a  similar 
character  were  upheld. 

3.  See  supra,  this  section,  Contracts  Within 
ihe  Statute  —  Contracts  Defeasible  Within  One 
Year. 

4.  Contracts  Depending  on  Death  —  Illinois.  — 
Birks  v.  Gillett,  13  111.  App.  369. 

Indiana.  —  Hill  v.  Jamieson,  16  Ind.  125; 
Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  English, 
38  Kan.  110. 

Kentucky.  —  Dailey  v.  Cain,  (Ky.  1890)  13 
S.  W.  Rep.  424. 

Massachusetts.  —  Doyle  v.  Dixon,  97  Mass. 
208;  Scribner  v.  Flagg  Mfg.  Co.,  175  Mass.  536. 


Missouri.  —  Harrington  v.  Kansas  City  Cable 
R.  Co.,  60  Mo.  App.  223 ;  Boggs  v.  Pacific 
Steam  Laundry  Co.,  86  Mo.  App.  616. 

New  Hampshire.  —  Blanding  v.  Sargent,  33 
N.  H.  239. 

New  York.  —  Quackenbush  v.  Ehle,  5  Barb. 
(N.  Y.)  469. 

Texas.  —  Taylor  v.  Deseve,  81  Tex.  246; 
Weatherford,  etc.,  R.  Co.  v.  Wood,  88  Tex. 
191,  affirming  (Tex.  Civ.  App.  1895)429  S.  W. 
Rep.  411. 

Agreement  to  Issue  Annual  Pass  for  Life.  — 

Atchison,  etc.,  R.  Co.  v.  English,  38  Kan.  110; 
Weatherford,  etc.,  R.  Co.  v.  Wood,  88  Tex.  191. 

Agreement  to  Adopt  Child.  — Taylors.  Deseve, 
81  Tex.  246. 

Contract  to  Pay  Commission  on  Sales.  —  Scribner 
v.  Flagg  Mfg.  Co.,  175  Mass.  536. 

5.  Contract  to  Support  Another  for  Indefinite 
Time  —  England.  —  O' Sullivan  v.  Murphy,  14 
W.  R.  407;  Souch  v.  Strawbridge,  2  C.  B.  808, 
52  E.  C.  L.  808;  McGregor  v.  McGregor,  21  Q. 
B.  D.  424 ;  Knowlman  v.  Bluett,  L.  R.  9 
Exch.  1. 

Kentucky.  —  Howard  v.  Burgen,  4  Dana 
(Ky.)  137;  Stowers  v.  Hollis,  83  Ky.  544.  See 
also  Bull  v.  McCrea,  8  B.  Mon.  (Ky.)  422. 

Maine.  —  Hutchinson  v.  Hutchinson,  46  Me. 
154- 

Maryland.  —  Ellicott  v.  Turner,  4  Md.  476. 

Michigan.  —  Hill  v.  Chambers,  30  Mich.  422  ; 
Car  v.  McCarthy,  70  Mich.  258 ;  Smalley  v. 
Mitchell,*:  00  Mich.  650. 

Nebraska.  —  McCormick  v.  Drummett,  9  Neb. 
384. 

New  Jersey.  —  Eiseman  v.  Schneider,  60  N. 
J.  L.  291. 

Nezv  York.  —  Dresser  v.  Dresser,  35  Barb. 
(N.  Y.)  573;  Thorp  v.  Stewart,  44  Hun  (N. 
Y.)  232;  McCabe  v.  Green,  (Supm.  Ct.  App. 
Div.)  45  N.  Y.  Supp.  723. 

Ohio.  —  Ewing  v.  Richards,  8  Ohio  Dec. 
(Reprint)  357,  7  Cine.  L.  Bui.  183. 

Wisconsin.  —  Heath  v.  Heath,  31  Wis.  223. 
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performed  within  a  year  by  the  death  of  the  promisor.1 

Contracts  Performable  on  Death.  —  So  the  statute  does  not  apply  to  contracts 
which  are  performable  on  the  death  of  a  specified  person,3  as,  for  instance,  an 
agreement  to  leave  money  by  will.3 

(c)  Contracts  Terminable  at  Will  or  on  Notice.  —  A  contract  which  is  not  expressly 
to  run  for  a  period  longer  than  a  year  and  is  terminable  at  will,  or  on  less 
than  a  year's  notice,  is  not  within  the  statute,  since  by  the  exercise  of  the 
option  to  terminate  it  may  be  wholly  performed  within  the  year.4 

(d)  Contracts  with  Option  of  Renewal.  —  A  contract  which,  by  its  terms,  is  to  run 
for  a  period  not  greater  than  one  year,  with  a  privilege  of  renewal  for  a  longer 
time,  is,  on  principle,  clearly  not  within  the  statute  of  frauds,  since  it  does 
not  expressly  postpone  performance  beyond  the  year  and  will  be  completely 
performed  within  that  period  in  case  the  option  is  not  exercised.  But  on 
this  point  the  cases  are  in  conflict.5 

c.  Negative  Contracts.  —  It  has  been  held  that  this  clause  of  the  stat- 
ute applies  to  affirmative  contracts  only,  whereby  something  is  to  be  done  at 
a  time  more  remote  than  one  year,  and  not  to  a  negative  contract  whereby  it 
is  agreed  that  a  certain  thing  shall  never  be  done.6 


1.  Promise  Not  to  Engage  in  Business.  — 
Dyer  v.  Dyer,  87  Ind.  13;  Dickey  v.  Dickinson, 
105  Ky.  748;  Lyon  v.  King,  11  Met.  (Mass.) 
411;  Worthy  v.  Jones,  11  Gray  (Mass.)  168; 
Foster  v.  McO'Blenis,  18  Mo.  88;  Slocumb  v. 
Seymour,  7  Ohio  Dec.  (Reprint)  563,  3  Cine. 
L.  Bui.  991  ;  Richardson  v.  Pierce,  7  R.  I.  330; 
Zanturjian  v.  Boornazian,  (R.  I.  1903)  55  Atl. 
Rep.  199;  Blanchard  v.  Weeks,  34  Vt.  589. 

In  Davey  v.  Shannon,  4  Ex.  D.  8i,  such  an 
agreement  was  held  to  be  within  the  statute  on 
the  ground  that  the  parties  contemplated  its 
continuance  during  their  joint  lives,  and  was 
therefore  prima  facie  one  not  to  be  performed 
within  a  year.  But  that  decision  is  clearly  not 
supported  by  authority,  and  it  was  strongly  dis- 
approved in  McGregor  v.  McGregor,  21  Q.  B. 
D.  424. 

2.  Contracts  Performable  at  Death  —  England. 
—  Wells  v.  Horton,  4  Bing.  40,  13  E.  C.  L.  332  ; 
Ridley  v.  Ridley,  34  Beav.  478 ;  Fenton  v. 
Emblers,  3  Burr.  1278. 

Indiana.  —  Bell  v.  Hewitt,  24  Ind.  280  ;  Frost 
v.  Tarr,  53  Ind.  390. 

Iowa.  —  Riddle  v.  Backus,  38  Iowa  81. 

Kentucky.  —  King  v.  Hanna,  9  B.  Mon.  (Ky.) 
369;  McNamara  v.  Madden,  (Ky.  1897)  39  S. 
W.  Rep.  697. 

Michigan.  —  Sword  v.  Keith,  31  Mich.  247. 

New  Jersey.  —  Updike  v.  Ten  Broeck,  32  N. 
J  L  105. 

New  York. —  Kent  v.  Kent,  62  N.  Y.  560, 
reversing  1  Hun  (N.  Y.)  529. 

Virginia.  —  Thomas   v.   Armstrong,    86  Va. 

323- 

Wisconsin.  —  Jilson  v.  Gilbert,  26  Wis.  637. 

Performable  at  Death  of  Third  Person.  —  Thomp- 
son v.  Gordon,  3  Strobh.  L.  (S.  Car.)  196. 

3  Agreement  to  Leave  Legacy. —  See  the  title 
Debts  of  Decedents,  vol.  8,  p.  1018,  and  the 
following  cases:  Myles  v.  Myles,  6  Bush  (Ky.) 
237;  Story  v.  Story,  (Ky.  1901)  61  S.  W.  Rep. 
279  rehearing  denied  62  S.  W.  Rep.  865. 

But  see  Izard  v.  Middleton,  1  Desaus.  (S. 
Car.)  116  wherein  a  verbal  agreement  between 
two  brothers  that  if  either  of  them  should  die 
without  male  issue  he  should  leave,  by  will,  a 
specified  sum  to  the  other,  was  held  to  be  within 
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the  statute.  This  case  cannot  be  supported  on 
principle,  and  is  clearly  in  conflict  with  the  doc- 
trine of  Thompson  v.  Gordon,  3  Strobh.  L.  (S. 
Car.)  196. 

4.  Contracts  Terminable  at  Will  or  on  Notice.  — 
Knowlman  v.  Bluett,  L.  R.  9  Exch.  1  ;  Phoenix 
Ins.  Co.  v.  Ireland,  9  Kan.  App.  644 ;  Louis- 
ville, etc.,  R.  Co.  v.  Offutt,  99  Ky.  427 ;  Duffy 
v.  Patten,  74  Me.  396 ;  Ellicott  v.  Turner,  4 
Md.  476 ;  Brooklyn  First  Baptist  Church  v. 
Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305,  affirming 
18  Barb.  (N.  Y.)  69;  East  Line,  etc.,  R.  Co.  v. 
Scott,  72  Tex.  70 ;  Sterling  Organ  Co.  v.  House, 
25  W.  Va.  64. 

Parol  Agreement  Dependent  on  Written  Contract. 
—  A  parol  agreement  which  was  to  continue  as 
long  as  a  certain  written  contract,  was  held 
valid  where  such  written  contract  was,  by  its 
terms,  terminable  on  three  months'  notice. 
Johnson  v.  Bowersock,  62  Kan.  148. 

5.  Contracts  with  Option  to  Continue  Beyond  a 
Year.  —  In  Brigham  v.  Carlisle,  78  Ala.  243,  it 
was  held  that  the  statute  did  not  apply  to  a 
contract  which  was  to  continue  at  least  eight 
months,  and  longer  if  mutually  desirable  at  the 
end  of  that  time. 

But  in  Buhl  v.  Stephens,  84  Fed.  Rep.  922, 
a  contract  giving  exclusive  rights  to  the  licensee 
of  a  process  for  one  year,  with  the  option  to 
renew  for  sixteen  years  longer,  was  held  to  be 
within  the  statute. 

Lease  with  Privilege  of  Renewal.  —  A  lease 
for  a  term  not  greater  than  one  year  with  an 
option  to  the  lessee  to  renew  for  a  longer  term, 
has  been  held  in  some  cases  not  to  be  within  the 
statute  of  frauds,  since,  in  the  event  of  failure 
to  exercise  the  option,  the  lease  will  terminate 
within  the  year.  Ward  v.  Hasbrouck,  169  N. 
Y.  407,  affirming  52  N.  Y.  App .  Div.  627 ; 
Murphy  v.  Service,  2  Tex.  App.  Civ.  Cas.,  § 
747- 

But  in  other  jurisdictions  such  leases  have 
been  held  to  be  contracts  which,  by  their  terms, 
are  not  to  be  performed  within  one  year.  Hand 
v.  Osgood,  107  Mich.  55  ;  Donovan  v.  Schoen- 
hofen  Brewing  Co.,  92  Mo.  App.  341. 

6.  Not  Applicable  to  Negative  Contracts.  — 
Leinau  v.  Smart,  11  Humph.  (Tenn.)  308,  where 
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XVI.  Contracts  for  the  Sale  of  Goods,  Wares,  or  Merchandises  — 
1.  Statutory  Origin  of  Rule  Requiring  Sales  of  Goods  to  Be  in  Writing,  etc.  — 
The  seventeenth  section  of  the  statute  of  frauds,  which  provides  that  no  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandises  for  the  price  of  ten 
pounds  or  upwards  shall  be  allowed  to  be  good  except  the  buyer  shall  accept 
part  of  the  goods  and  actually  receive  the  same  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged 
or  their  agents,  is  not  a  provision  declaratory  of  the  common  law,  and  a  sale 
of  chattels  by  parol  is  valid  if  the  requirements  of  the  common  law  are  met, 
unless  it  comes  within  the  terms  of  the  statute.1  By  the  common  law,  if  the 
seller  makes  a  proposition  and  the  buyer  accepts,  and  the  goods  are  in  the 
possession  of  the  seller,  and  nothing  remains  to  be  done  to  identify  them,  or 
in  any  way  prepare  them  for  delivery,  the  sale  is  complete,  and  the  property 
in  the  goods  passes  at  once.  The  buyer  acquires  not  a  mere  jus  ad  rem,  but 
an  absolute  jus  in  re,  and  he  may  demand  delivery  at  once  on  tender  of  the 
price,  and  sue  for  the  goods  as  his  own  if  delivery  is  refused.3  In  a  few 
states  no  statute  corresponding  to  the  seventeenth  section  of  the  statute  of 
frauds  has  been  enacted.3 

2.  General  Rules  for  Construction  of  Statute.  —  The  statute  is  highly  impor- 
tant and  beneficial  in  its  operations,  and  its  provisions  ought  not  to  be  evaded 
by  subtle  distinctions;4  but  where  the  sale  rests  in  parol  the  statute  does  not 
require  an  overnice  performance  of  the  acts  specified.  The  statute  was 
enacted  in  view  of  the  mode  and  manner  in  which  business  affairs  are  usually 
conducted  and  was  not  intended  to  obstruct  the  free  course  of  trade  or  to 
afford  an  excuse  for  violating  commercial  integrity.5 

3.  What  Contracts  Within  Statute  —  a.  In  General.  —  In  order  that  the 


an  agreement  that  a  certain  house  should  not 
in  future  be  used  as  a  tavern  was  held  not  to 
be  within  the  statute. 

In  Stearns  v.  Lichtenstein,  48  N.  Y.  App. 
Div.  498,  an  oral  agreement  to  terminate  the 
tenancy  of  tenants  in  a  certain  building  within 
four  months,  and  that  thereafter  "  said  tenants 
should  no  longer  occupy  any  portion  of  said 
building,"  was  held  valid. 

See  also  Great  Western  Turnpike  Co.  v. 
Sha_fer,  57  N.  Y.  App.  Div.  331,  affirmed  in  172 
N.  Y.  662,  wherein  a  parol  agreement  by  a  rep- 
resentative of  a  turnpike  company  with  the  life 
tenant  of  a  farm,  that  if  the  latter  would  close 
up  a  private  road  the  occupant  of  the  farm 
should  be  forever  relieved  from  the  payment  of 
tolls,  was  held  to  be  enforceable.  The  court 
held  that  time  was  not  involved  in  this  contract, 
but  that  it  operated  as  an  advance  payment  of 
tolls  for  all  time  and  "  at  once  and  forever 
eliminated  a  burden." 

1.  Statutory  Origin  of  Rule  Requiring  Sales  of 
Goods  to  Be  in  Writing,  etc.  —  Indiana.  —  Cloud 
p.  Moorman,  18  Ind.  40  ;  Henline  v.  Hall,  4  Ind. 
r8jg,  per  Roache,  J. 

Maine.  —  Cummings  v.  Dennett,  26  Me.  397  ; 
Bean  v.  Burbank,  16  Me.  460. 

Michigan.  — .Green  v.  Brookings,  23  Mich. 
48. 

Missouri.  —  Bass  v.  Walsh,  39  Mo.  192. 

New  York.  - —  Bradley  v.  Wheeler,  44  N.  Y. 
495 ;  White  v.  Knapp,  47  Barb.  (N.  Y.)  549 ; 
Austin  v.  Sawyer,  9  Cow.  (N.  Y.)  39;  De  Fon- 
clear  v.  Shottenkirk,  3  Johns.  (N.  Y.)  170. 

North  Carolina.  —  White  v.  White,  4  Dev.  & 
B.  L.  (20  N.  Car.)  427  ;  Hurlburt  v.  Simpson, 
3  Ired.  L.  (25  N.  Car.)  233 ;  Edwards  v.  Kelly, 


8  Jones  L.  (53  N.  Car.)  69.  See  also  Bailey  v. 
Moore,  1  Winst.  L.  (60  N.  Car.)  86.  « 

Tennessee.  —  Potter  v.  Coward,  Meigs 
(Tenn.)  22. 

Texas.  —  Dooley  v.  McEwing,  8  Tex.  306 ; 
Davis  v.  Loftin,  6  Tex.  489. 

Virginia.  —  Chapman  v.  Campbell,  13  Gratt. 
(Va.)  105. 

2.  Common-law  Requisites  of  Sale.  —  2  Kent's 
Com.  492 ;  2  Parsons  Cont.  320 ;  1  Parsons 
Cont.  441  ;  Story  Sales,  §  300,  which  authorities 
were  cited  in  Cleveland  v.  Williams,  29  Tex. 
204.  See  also  the  title  Sales,  vol.  24,  p.  1018. 
And  see  the  following  cases  :  Towne  v.  Davis, 
66  N.  H.  396  [citing  Clark  v.  Greeley,  62  N.  H. 
394;  Bailey  v.  Smith,  43  N.  H.  141;  Clark  v. 
Draper,  19  N.  H.  419]  ;  Bissell  v.  Balcom,  39 
N.  Y.  275,  per  Woodruff,  J. 

3.  Statutes  in  Which  Seventeenth  Section  of 
Statute  Has  Not  Been  Enacted.  —  See  the  stat- 
utes of  the  various  states  and  the  following 
cases,  at  the  time  of  the  decision  of  which  no 
corresponding  statute  had  been  enacted  : 

Delaware.  —  Alderdice  v.  Truss,  2  Houst 
(Del.)  268. 

Ka  nsas.  —  Bates    v.    Wiggin,    37    Kan.  44; 
Bickford  v.  Champlin,  3  Kan.  App.  681. 
Ohio.  —  Long  v.  White,  42  Ohio  St.  59. 
Pennsylvania.  —  Kellam  v.  Kellam,  94  Pa.  St. 
225. 

Texas.  —  Cleveland  v.  Williams,  29  Tex.  204. 
Virginia.  —  Chapman  v.  Campbell,  13  Gratt 
(Va.)  105. 

4.  See  supra,  this  title,  Construction  of  Stat- 
ute. 

5.  Overnice  Compliance  with  Statute  Not  Re- 
quired. —  Meyer  v.  Thompson,  16  Oregon  194. 
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statute  may  apply,  there  must  be,  to  use  the  language  of  the  statute,  a  "  con- 
tract for  the  sale  "  of  goods,  etc.,  the  word  "  sale  "  being  used  apparently  in 
its  ordinary  sense  and  meaning  a  contract  by  which  the  absolute  or  general 
property  in  the  subject  of  sale  is  transferred  from  the  seller  to  the  buyer.1 

Entirety  of  Contract.  —  Where  the  contract  is  an  entirety  since  it  cannot  b 
divided  or  apportioned,  if  a  part  of  the  contract  is  within  the  statute  and  a 
portion  without  it,  the  whole  transaction  must  be  deemed  to  be  within  the 
statute.* 


1.  Statute  Applies  Only  to  Such  Contracts  as 
Come  Within  Its  Terms.  —  Reeves  v.  Edwards,  2 
Jones  L.  (47  N.  Car.)  457. 

Contract  Among  Promoters  of  Corporation.  — 
In  Green  v.  Brookins,  23  Mich.  48,  one  of  the 
promoters  of  a  corporation  claimed  to  have  an 
interest  in  a  patented  invention,  and  the  agree- 
ment in  question  provided  that  one  of  the  sub- 
scribers should  take  two  shares  and  give  his 
note,  and  that  the  promoter  would  then  find  a 
man  who  would  take  the  shares  and  pay  the 
note  without  charge  or  expense  to  the  maker 
of  such  note.  It  was  held  that  this  arrange- 
ment did  not  in  strictness  provide  for  a  sale  of 
the  anticipated  stock  and  that  it  was  not  within 
the  statute. 

Distinction  Eetv/een  Seventeenth  and  Fourth 
Sections.  —  The  language  of  the  seventeenth 
section  relating  to  sales  of  goods  is  in  substance 
the  same  as  that  of  the  fourth  section  relating 
to  sales  of  land  ;  the  only  difference  being  that 
the  latter  speaks  of  an  "  agreement,"  whereas 
the  former  of  a  "  bargain."  The  word  "  bar- 
gain "  means  the  terms  upon  which  parties  con- 
tract. Kenworthy  v.  Schofield,  2  B.  &  C.  945, 
9  E.  C.  L.  286. 

Purchase  by  One  Person  in  Behalf  of  Another.  — 
In  Frank  v.  Murray,  7  Mont.  4,  the  defendant 
orally  requested  the  plaintiff,  who  had  a  mort- 
gage on  certain  chattels,  to  buy  them  in  and  let 
a  third  person  have  them,  the  defendant  agree- 
ing to  pay  the  plaintiff  five  hundred  dollars.  It 
was  held  in  an  action  to  recover  the  five  hun- 
dred dollars  that  this  was  a  sale  by  the  plaintiff 
to  the  defendant  and  that  the  contract  was  not 
within  the  statute. 

Purchase  by  One  Person  in  Behalf  of  Kimsflf 
and  Another.  —  Where  one  person  at  the  request 
of  another  buys  property  on  joint  account  under 
an  agreement  that  the  other  shall  pay  him  for 
the  moneys  advanced,  the  buyer  holding  the 
property  as  a  pledge  for  repayment,  the  contract 
is  not  within  the  statute.  Stover  v.  Flack,  41 
Barb.  (N.  Y.)  162,  affirmed  30  N.  Y.  64. 

Employment  of  Person  to  Buv  Goods  for  Fin-lore-. 
—  In  Webster  v.  Ziely,  52  Barb.  (N.  Y.)  482, 
the  plaintiff  agreed  to  buy  for  the  defendant 
and  deliver  a  quantity  of  hop  roots  at  six  dollars 
per  bushel,  the  defendant  being  informed  that 
the  plaintiff  would  have  to  pick  up  the  roots 
from  different  persons,  and  it  was  held  that  this 
amounted  to  the  employment  of  the  plaintiff  to 
take  the  job  and  incur  the  expense  of  purchas- 
ing hop  roots  for  the  defendant  for  a  fixed  com- 
pensation ;  that  the  statute  had  no  application, 
and  that  the  plaintiff  could  recover  for  work 
and  labor  done  and  materials  found,  and  for 
money  paid,  laid  out,  and  expended  for  the  de- 
fendant. Citing  Rondeau  v.  Wyatt,  2  H.  Bl. 
63;  Sewall  v.  Fitch,  8  Cow.  (N.  Y.)  219; 
Crookshank  v.  Burrell,  18  Johns.  (N.  Y.)  58. 


Contract  to  Buy  from  Intending  Purchaser 
In  Chamberlain  v.  Jones,  32  N.  Y.  App.  Div. 
237,  the  defendant  recommended  the  plaintiff 
to  purchase  certain  property  as  a  good  invest- 
ment, and  promised  that  if  at  any  time  the 
plaintiff  wished  to  dispose  of  it  he  would  pur- 
chase. It  was  held  that  the  contract  between 
the  plaintiff  and  the  defendant  was  entirely  dis- 
tinct from  and  independent  of  the  purchase  of 
the  property  by  the  plaintiff,  and  that  the  con- 
tract between  the  plaintiff  and  the  defendant  was 
within  the  statute  and  unenforceable.  Citing 
Hagar  v.  King,  38  Barb.  (N.  Y.)  200 ;  Board- 
man  v.  Cutter,  128  Mass.  388;  and  distinguish- 
ing, as  cases  where  the  contract  to  repurchase 
or  guarantee  a  payment  was  a  part  of  the  con- 
tract of  sale,  Fitzpatrick  v.  Woodruff,  96  N.  Y. 
561;  Wooster  v.  Sage,  67  N.  Y.  67;  Allen  v. 
Eighmie,  14  Hun  (N.  Y.)  559.  See  also  John- 
ston v.  Trask,  116  N.  Y.  136. 

Necessity  for  New  Writing  Where  Defective 
Goods  Are  Replaced. —  Where  a  contract  of  sale 
in  writing  stipulates  that  defective  articles,  if 
any,  shall  be  replaced,  and  it  turns  out  that 
some  of  the  articles  are  defective,  the  buyer 
may  return  such  articles  as  are  defective  and 
demand  that  they  be  replaced,  and  no  new 
memorandum  is  necessary  in  order  to  cover  the 
articles  which  may  be  substituted.  Hilliard  v. 
Weeks,  173  Mass.  304. 

2.  Entirety  of  Contract.  —  Cooke  v.  Millard,  65 
1\.  Y.  352,  which  was  a  sale  of  lumber.  The 
property  sold  was  a  number  of  feet  surface 
pine  and  a  number  of  feet  of  clapboards.  The 
contract  being  held  to  be  an  entirety,  and  the 
transaction  being  regarded  as  a  sale  of  the 
surface  pine,  it  was  held  that  even  if  the  con- 
tract for  the  clapboards  was  not  a  sale  the 
entire  contract  was  within  the  statute.  Citing 
Cooke  v.  Tombs,  2  Anstr.  420 ;  Chater  v. 
Beckett,  7  T.  R.  201  ;  Mechelen  v.  Wallace,  7 
Ad.  &  El.  49,  34  E.  C.  L.  32;  Thomas  v.  Wil- 
liams, 10  B.  &  C.  664,  21  E.  C.  L.  143;  Loomis 
v.  Newhall,  15  Pick.  (Mass.)  159.  See  also 
Weeks  v.  Crie,  94  Me.  458,  citing  Brown  on 
Statute  of  Frauds,  §§  314,  335,  336;  Baldey  v. 
Parker,  2  B.  &  C.  37,  9  E.  C.  L.  16 ;  Bigg  v. 
Whisking,  14  C.  B.  195,  78  E.  C.  L.  195  ;  Scott 
v.  Eastern  Counties  R.  Co.,  12  M.  &  W.  33. 
And  see  supra,  this  title,  Operation  of  Statute 

—  Contracts  in  Part  Within  Statute. 
Contract  of  Sale  Embracing  Ancillary  Matters. 

—  A  contract  for  the  sale  of  a  chattel  is  none 
the  less  within  the  statute  because  there  is 
incorporated  in  the  contract  ancillary  agree- 
ments which  are  not  within  the  statute.  Har- 
man  v.  Reeve,  18  C.  B.  587,  86  E.  C.  L.  587, 
where  it  was  held  that  a  contract  for  the  sale 
of  a  mare  was  none  the  less  within  the  statute 
because  of  an  agreement  for  the  feeding  of  the 
mare  and  another  mare  which  was  not  sold. 
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Effect  of  Stipulation  that  Delivery  Shall  Not  Be  Made  by  Seller.  —  It  is  immaterial  that 
it  is  a  condition  of  the  contract  that  the  buyer  shall  take  the  chattels  where 
they  are  and  that  the  seller  shall  not  be  troubled  to  make  any  delivery,  the 
co  ltract  being  nevertheless  within  the  statute.1 

Executory  Contracts.  —  It  was  the  prevailing  opinion  for  a  time  that  the  statute 
applied  only  to  contracts  for  the  immediate  sale  and  delivery  of  goods  and 
did  not  extend  to  executory  contracts,  but  it  is  now  well  settled  that  execu- 
tory contracts  are  within  the  statute.8  This  rule,  however,  is  to  be  taken 
with  the  qualification  that  certain  contracts  for  the  manufacture  and  sale  of 
goods  are  not  within  the  statute,  such  contracts  being  excluded  from  the 
operation  of  the  statute  not  because  they  are  executory  contracts  but  because 
work  and  labor  constitute  their  subject-matter  rather  than  goods.3 

Sale  of  interest  in  Property.  —  A  sale  of  an  interest  in  goods,  etc.,  is  within 
the  statute.4 

Novation  and  Kindred  Contracts.  —  It  has  been  held  that  contracts  of  novation 
and  similar  contracts,  even  where  they  involve  a  transfer  of  property,  are  not 
sales  of  goods,  etc.,  within  the  statute.5 


Contract  of  Sale  Coupled  with  Another  Con- 
tract.—  In  Hagar  v.  King,  38  Barb.  (N.  Y.) 
200,  a  partnership  being  indebted,  one  of  the 
partners  agreed  by  parol  that  in  consideration 
that  the  creditor  would  receive  certain  prop- 
erty in  payment  of  the  firm's  indebtedness,  he 
would  at  a  future  day,  at  the  request  of  such 
creditor,  purchase  the  same  property  from  him 
and  pay  him  therefore  a  stipulated  price.  The 
partner  upon  request  refused  to  purchase  the 
property  from  the  creditor.  It  was  held  that 
the  contract  was  within  the  statute,  and  was 
void  for  not  being  in  writing,  notwithstanding 
tne  fact  that  the  contract  of  sale  was  coupled 
with  the  contract  that  the  creditor  would  take 
the  property  in  payment  and  satisfaction  of  the 
partnership  debt. 

1.  Effect  of  Stipulation  that  Delivery  Shall  Not 
Be  Made  by  Seller.  —  Alderton  v.  Buchoz,  3 
Mich.  322. 

2.  Executory  Contracts  Are  Within  Statute  — 

England.  —  Rondeau  v.  Wyatt,  2  H.  Bl.  63 ; 
Cooper  v.  Elston,  7  T.  R.  14,  which  cases  have 
been  considered  as  settling  the  rule  in  the 
English  courts ;  Garbutt  v.  Watson,  5  B.  &  Aid. 
613,  7  E.  C.  L.  209. 

Connecticut.  —  Atwater  v.  Hough,  29  Conn. 
508. 

Georgia.  —  Cason  v.  Cheely,  6  Ga.  554. 

Idaho.  —  Coffin  v.  Bradbury,  3  Idaho  770. 

Iowa.  —  Partridge  v.  Wilsey,  8  Iowa  459. 

Maine.  —  Weeks  v.  Crie,  94  Me.  458;  Ed- 
wards v.  Grand  Trunk  R.  Co.,  48  Me.  379. 

Maryland.  —  Eichelberger  v.  M'Cauley,  5 
Har.  &  J.  (Md.)  213;  Newman  v.  Morris,  4 
Har.  &  M.  (Md.)  421. 

New  Hampshire.  —  Gilman  v.  Hill,  36  N.  H. 
311. 

New  lersey.  —  Finney  v.  Apgar,  31  N.  J.  L. 
266;  Carman  v.  Smick,  15  N.  J.  L.  252. 

New  York.  —  Brown  v.  Farmers'  L.  &  T.  Co., 
117  N.  Y.  266,  affirming  51  Hun  (N.  Y.)  386; 
Dodge  v.  Crandall,  30  N.  Y.  304 ;  Cooke  v. 
Millard,  65  N.  Y.  352;  Nichols  v.  Clark, 
(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  107; 
Woodford  v.  Patterson,  32  Barb.  (N.  Y.)  630; 
People  v.  Beebe,  1  Barb.  fN.  Y.)  379;  Sewall 
v.  Fitch,  8  Cow.  (N.  Y.)  215;  Rankins  v. 
Grupe,  36  Hun  (N.  Y.)  481 ;  Crookshank  v. 


Burrell,  18  Johns.  (N.  Y.)  58;  Bennett  v.  Hull, 
10  Johns.  (N.  Y.)  364;  Downs  v.  Ross,  23 
Wend.  (N.  Y.)  270. 

Vermont.  —  Ellison  v.  Brigham,  38  Vt.  64 ; 
Ide  v.  Stanton,  15   Vt.  685. 

Wisconsin.  —  Hanson  v.  Roter,  64  Wis.  622  ; 
Meincke  v.  Falk,  55  Wis.  427  ;  Bates  v.  Chese- 
bro,  36  Wis.  636,  32  Wis.  594;  Paine  v.  Fulton, 
34  Wis.  83. 

Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424. 

Contra. —  Towers  v.  Osborne,  1  Stra.  506; 
Clayton  v.  Andrews,  4  Burr.  2101,  which  cases 
have  been  overruled. 

The  Reasons  upon  Which  the  Policy  of « the  Stat- 
ute Rests  apply  with  greater  force  to  execu- 
tory than  to  executed  contracts.  In  the  former 
there  is  opened  a  wider  field  for  fraud  than  in 
the  latter.  In  the  former,  by  reason  of  time, 
there  is  more  room  for  the  uncertainty,  and 
imperfection,  and  failure  of  human  recollec- 
tion, and  therefore  increased  chances  for  per- 
jury. Cason  v.  Cheely,  6  Ga.  554,  per 
Nesbit,  J. 

3.  Contracts  Involving  Work  and  Labor  and  for 
Manufacture  and  Sale  of  Goods.  — See  Cooper  v. 
Elston,  7  T.  R.  14,  wherein  Lord  Kenyon  dis- 
tinguished Towers  v.  Osborne,  1  Stra.  506, 
which  was  a  contract  for  work  and  labor  and 
for  the  sale  of  a  thing  which  did  not  exist  at 
the  time  that  the  contract  was  made. 

4.  Sale  of  Interest  in  Property.  —  Brown  v. 
Slauson,  23  Wis.  244,  holding  that,  an  agree- 
ment by  one  to  buy  property  in  his  own  name 
and  pay  for  it  and  then  to  sell  a  one-quarter 
interest  in  the  property  is  within  the  statute. 
See  also  Lewin  v.  Stewart,  (Supm.  Ct.  Gen. 
T.)  17  How.  Pr.  (N.  Y.)  5. 

5.  Agreement  by  Whi.ch  Debtor  Conveys  Prop- 
erty to  One  Creditor  Who  Pays  Another  Creditor. 
—  In  Tisdale  v.  Morgan,  7  Hun  (N.  Y.)  583, 
two  creditors  of  a  common  debtor  made  an 
agreement  between  themselves  and  their  debtor 
under  which  such  debtor  transferred  certain 
property  to  one  of  the  creditors,  who  was  to 
pay  certain  money  to  another  creditor  and 
take  an  assignment  of  such  other  creditor's 
claim.  It  was  held  that  the  contract  was  not 
a  contract  of  sale  and  was   not  within  the 
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Accord  and  Satisfaction.  —  Where  the  holder  of  a  note  secured  by  a  mortgage 
agrees  with  the  maker  to  receive  less  than  the  face  value  of  the  note,  and 
deliver  up  the  note  and  cancel  the  mortgage,  such  contract  is  not  within  the 
statute.1 

Contracts  by  and  between  Owners  in  Common.  —  Where  two  persons  own  a  chattel 
in  common,  and  one  sells  his  undivided  interest  to  the  other,  the  contract  is 
within  the  statute;  a  but  it  has  been  held  that  where  tenants  in  common  make 
partition  of  property,  the  contract  is  not  within  the  statute,  as  there  is  no  sale.3 

A  Contract  to  Execute  a  Mortgage  for  personal  property  may  be  in  parol 
notwithstanding  the  provisions  of  the  statute  of  frauds.4 

Contracts  of  Pledge.  —  It  has  been  held  that  the  section  of  the  statute  under 
consideration  has  no  reference  or  application  to  a  contract  of  pledge,  and  that 
it  relates  merely  to  absolute  sales  and  transfers  of  personal  property  and 
choses  in  action.5 

Contracts  of  Agency  which  involve  the  transfer  of  goods,  etc.,  are  not  within 
the  statute.6 


statute.  Citing  Barker  v.  Bradley,  42  N.  Y. 
316;  Lawrence  v.  Fox,  20  N.  Y.  268;  Barker 
v.  Bucklin,  2  Den.  (N.  Y.)  45  ;  Seaman  v.  Has- 
brouck,  35  Barb.  (N.  Y.  151. 

Agreement  Between  Guarantor  and  Guarantee. 
—  In  Beckwith  v.  Brackett,  97  N.  Y.  52,  cer- 
tain bonds  had  been  loaned,  the  return  of 
which  had  been  guaranteed  by  a  third  person. 
Upon  default  a  contract  was  made  by  which 
the  guarantee  agreed  to  obtain  a  judgment 
against  the  principal  and  assign  it  to  the  guar- 
antor, who  agreed  to  return  the  bonds  there- 
upon to  the  guarantee.  It  was  held  that  this 
was  not  a  sale  of  either  the  bonds  or  the  judg- 
ment, and  that  the  contract  was  not  within  the 
statute. 

Application  of  One  Payment  to  Payment  or 
Extinguishment  of  Another.  —  In  Brand  v. 
Brand,  48  N.  Y.  675,  the  defendants  were 
jointly  indebted  to  the  plaintiff  in  the  sum  of 
one  hundred  dollars,  and  the  plaintiff  was  in- 
debted to  one  of  the  defendants  in  an  equal  or 
greater  amount.  It  was  agreed  by  parol  be- 
tween the  plaintiff  and  the  defendant  whom 
he  owed  that  the  debt  due  the  former  should 
be  set  off  and  applied  on  the  payment  of  the 
latter,  and  that  the  former's  claim  be  thereby 
canceled.  It  was  held  that  the  agreement 
was  not  one  of  sale  or  transfer  and  was  not 
within  the  statute.  Reversing  49  Barb.  (N.  Y.) 
346,  (Supm.  Ct.  Gen.  T.)  33  How.  Pr.  (N.  Y.) 
167. 

1.  Accord  and  Satisfaction.  —  Schweider  v. 
Lang,  29  Minn.  254. 

Contract  of  Compromise.  —  In  Mygatt  v.  Tar- 
bell,  78  Wis.  351,  two  creditors  who  had  levied 
executions  each  claimed  priority,  and  they 
agreed  there  should  be  a  sale  under  one  of  the 
executions,  and  that  they  should  equally  divide 
the  proceeds  ;  and  it  was  held  that  this  was  a 
mere  contract  of  compromise  and  was  not 
within  the  statute. 

Agreement  Between  Attaching  Creditor  and 
Debtor.  —  Where,  after  an  attachment  has  been 
levied,  the  defendant  in  attachment  makes  an 
agreement  to  forbear  defending  the  attachment 
suit  and  to  permit  the  collection  of  the  plain- 
tiff's claim,  and  the  plaintiff  agrees  to  purchase 
the  attached  goods  at  a  sheriff's  sale  for  a  cer- 
tain sum,  the  contract  is  not  within  the  statute. 


Jacobs  Sulton  Co.  v.  Union  Mercantile  Co.,  17 
Mont.  61. 

2.  Sale  of  Undivided  Interest  by  One  Owner  in 
Common  with  Another.  —  Gerndt  v.  Conradt, 
117  Wis.  15. 

3.  Where  Tenants  in  Common  Make  Partition 

of  Property  Reeves  v.  Edwards,  2  Jones  L. 

(4f  N.  Car.)  457. 

4.  Chattel  Mortgages.  —  Henderson  v.  Touch- 
stone, 22  Ga.  1  ;  Alexander  v.  Ghiselin,  5  Gill 
(Md.)  138.  See  also  Brown  v.  Allen,  35  Iowa 
306,  in  which  case  one  party  agreed  to  advance 
money  to  the  other  from  time  to  time  for  the 
purpose  of  purchasing  grain,  for  which  sum 
so  advanced  the  party  advancing  the  money 
was  to  have  a  lien  upon  the  grain  as  security 
fc<-  his  advances  and  a  right  to  take  possession 
thereof  whenever  he  deemed  it  for  his  interest. 

5.  Contract  of  Pledge.  —  Bibend  v.  Liverpool, 
etc.,  F.,  etc.,  Ins.  Co.,  30  Cal.  78,  in  which  case 
a  policy  of  fire  insurance  was  assigned  as  col- 
lateral security ;  the  pledgee  had  possession 
of  the  policy  when  a  fire  occurred,  and  it  was 
declared  that  the  money  due  on  the  policy  be- 
came assigned  eo  instante  with  the  destruction 
of  the  property  as  security  for  the  debt  due  to 
the  pledgee ;  Henderson  v.  Touchstone,  22  Ga. 
1.  See  also  the  title  Pledge  and  Collateral 
Security,  vol.  22,  p.  852. 

Continuous  Hypothecation  of  Property  Already 
in  Pledgee's  Possession.  —  The  statute  does  not 
require  a  writing  for  the  continuous  hypotheca- 
tion of  an  article  already  in  the  pledgee's  pos- 
session, and  previously  transferred  to  him  by 
a  bill  of  sale,  especially  where  the  consideration 
is  the  incurring  of  a  future  and  contingent  debt 
which  cannot  be  defined  although  it  may  be 
described  in  general  terms.  Hoyt  v.  Hoyt,  8 
Bosw.  (N.  Y.)  511. 

6.  Contracts  of  Agency  Not  Within  Statute.  — 
Hamilton  v.  Frothingham,  59  Mich.  253,  hold- 
ing that  an  agreement  to  pay  compensation  to 
an  agent  for  the  sale  of  personal  property, 
graduated  by  the  price  obtained  from  3  third 
person,  on  such  sale,  is  not  an  agreement  for 
the  sale  of  chattels  and  need  not  be  in  writing; 
Bird  v.  Muhlinbrink,  1  Rich.  L.  (S.  Car.)  199, 
holding  that  a  contract  to  have  goods  made  for 
another  in  a  foreign  country  is  valid  even 
though  it  be  in  parol. 
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Contracts  of  Partnership.  —  An  agreement  between  two  parties  to  be  partners 
in  a  sale  of  merchandise  is  not  within  the  statute.1 

Auction  Sales.  —  It  is  well  settled  that  sales  of  goods,  wares,  and  merchandise 
at  auction  are  within  the  statute.2  ' 

Barter  and  Exchange.  —  Contracts  of  barter  and  exchange  are  contracts  for  the 
sale  of  goods,  etc.,  within  the  meaning  of  the  statute.3 

Contract  Kescinding  Contract  of  Sale.  —  Where  an  unconditional  sale  has  been  so 
entirely  consummated  that  nothing  further  remains  to  be  done,  a  contract  for 
its  rescission  stands  upon  the  footing  of  a  new  and  independent  contract,  and 
hence  is  not  a  binding  contract  when  it  falls  within  the  statute  of  frauds,  that 
is  to  say,  when  such  a  contract  is  required  to  be  in  writing,  and  is  not;  but 
where  the  sale  has  some  condition  or  contingent  agreement  connected  with 
it,  or  some  material  thing  remains  to  be  done  before  the  transaction  is  com- 
plete, an  oral  agreement  for  its  rescission  is  binding,  provided  the  agreement 
is  clear  and  distinct,  and  provided  further,  that  the  party  seeking  a  rescission 
promptly  complies  with  the  agreement  on  his  part.  This  is  upon  the  principle 
that  an  agreement  to  undo  a  contract,  which  to  some  extent  still  remains  open 
or  incomplete,  is  an  agreement  merely  incidental  and  subordinate  to  the 
original  contract,  and  hence  one  which  requires  no  new  consideration  to  sup- 
port it  and  to  which  the  statute  of  frauds  does  not  so  readily  apply  as  to  the 
original  contract.4 

Alteration  of  Contract  of  Sale.  —  Where  a  contract  for  the  sale  of  goods  is  put 
in  writing,  and  subsequently  there  is  an  oral  variation  of  the  terms  of  such 
written  contract,  the  agreement  in  writing  as  orally  modified  is  within  the 
statute  and  void.5 


1.  Contracts  of  Partnership.  —  Buckner  v.  Ries, 

34  Mo.  357.  See  also  Coleman  v.  Eyre,  45  N. 
Y.  38,  in  which  case  the  plaintiff,  being  in- 
terested in  the  profits  or  losses  of  a  shipment 
of  coffee  undertaken  by  him  jointly  with  other 
parties,  made  a  contract  with  the  defendant 
by  which  he  was  to  account  to  the  defendant 
for  half  the  profits  in  case  of  success,  and  the 
defendant  undertook  to  bear  half  the  loss  in 
the  contrary  event.  It  was  held  that  this  was 
not  an  agreement  for  the  sale  of  any  personal 
property  or  chose  in  action  and  consequently 
was  not  within  the  statute.  Reversing  1 
Sweeny  (N.  Y.)  476.  See  further  Bullard  v. 
Smith,  139  Mass.  492. 

Contract  to  Take  Profits  from  Goods  in  Payment 
for  Services.  —  Where  the  contract  stipulates 
that  one  of  the  parties  shall  bestow  labor  upon 
goods,  and  that  he  shall  take  a  certain  propor- 
tion of  the  profits  arising  from  such  goods  in 
payment  for  his  services,  the  contract  is  not 
a  contract  of  sale  and  is  not  within  the  statute. 
Kelsey  v.  Henry,  48  Ind.  37. 

2.  Auction  Sales.  —  Hinde  v.  Whitehouse,  7 
East  558,  wherein  Lord  Ellenborough,  without 
expressly  deciding  the  question,  disapproved 
Simon  v.  Motivos,  3  Burr.  1921,  1  W.  Bl.  599, 
wherein  Lord  Mansfield,  as  reported  by  Sir 
William  Blackstone,  but  not  by  Burrow,  de- 
clared that  such  sales  are  not  within  the  stat- 
ute; Baltzen  v.  Nicolay,  53  N.  Y.  467;  Edwards 
v.  Kelly,  8  Jones  L.  (53  N.  Car.)  69.  See 
also  the  title  Auctions  and  Auctioneers,  vol. 
3,  p.  507  et  seq. 

3.  Barter  and  Exchange.  —  Browne  Statute  of 
frauds,  §  293,  cited  in  Gorman  v.  Brossard, 
120  Mich.  611,  and  in  Ash  v.  Aldrich,  67  N.  H. 
381.     See  also  the  following  cases: 

United  States.  —  Raymond  v,  Crjlton,  (C.  C. 
AO  104  Fed.  Rep.  219. 


Indiana.  —  Kuhns  v.  Gates,  92  Ind.  66. 
Massachusetts.  —  Dowling  v.  McKenney,  124 
Mass.  478. 

New  Jersey.  —  Rutan  v.  Hinchman,  30  N.  J. 
L.  255.  « 

New  York.  —  Tomlinson  v.  Miller,  (Buffalo 
Super.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.) 
364;  Walrath  v.  Ingles,  64  Barb.  (N.  Y.)  265; 
Bennett  v.  Hull,  10  Johns.  (N.  Y.)  364. 

North  Carolina.  —  Bailey  v.  Moore,  1  Winst. 
L.  (60  N.  Car.)  86. 

4.  Rescission  of  Contract  of  Sale.  —  Wulschner 
v.  Ward,  115  Ind.  219,  citing  2  Reed  Statute 
of  Frauds  461  ;  Benjamin  Sales  (Bennett's 
ed.),  §  660;  Arrington  v.  Porter,  47  Ala.  714; 
Guthrie  v.  Thompson,  1  Oregon  353  ;  and  dis- 
tinguishing Chapman  v.  Searle,  3  Pick.  (Mass.) 
38.  See  also  Dickinson  v.  Dickinson,  29  Conn. 
600;  Clark  v.  Duffey,  24  Ind.  271;  Norton  v. 
Simonds,  124  Mass.  19. 

Sale  Back  by  Buyer  to  Seller.  ■ —  In  Rankins 
v.  Grupe,  36  Hun  (N.  Y.)  481,  after  the  goods 
had  been  delivered  to  the  buyer  he  agreed  to 
return  the  same  in  payment  of  what  he  owed 
under  the  original  contract  of  sale.  It  was 
held  that  this  was  not  the  annulling  of  an 
executory  contract,  but  was  a  resale  and  was 
within  the  statute,  the  seller  not  having  re- 
leased the  debt  owing  to  him.  To  the  same 
effect  is  Blanchard  v.  Trim,  38  N.  Y.  225,  in 
which  case  the  court  cited  Atkin  v.  Barwick, 
1  Stra.  165;  Salte  v.  Field,  5  T.  R.  214;  Sturte- 
vant  v.  Arser,  24  N.  Y.  538 ;  Berly  v.  Tavlor, 
5  Hill  (N.  Y.)  577,  and  Ash  v.  Putnam  1  Hill 
(N.  Y.)  310,  and  distinguished  Cummings  v. 
Arnold,  3  Met.  (Mass.)  486. 

5.  Alteration  of  Contract  of  Sale.  —  Carpenter 
v.  Gallaway,  73  Ind.  418,  citing  Browne  on 
Statute  of  Frauds,  §  411;  Krohn  v.  Banlz.  68 
Ind.  277;  Schulte  V-  Bradley,  57  N.  Y.  646, 
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Contract!  Containing  Option  for  Resale  to  Seller.  —  Where  the  oral  contract  of  sale 
contains  a  provision  for  a  sale  back  by  the  buyer  to  the  seller  at  the  option  of 
the  seller  or  of  the  buyer,  and  the  original  contract  of  sale  is  taken  from  the 
operation  of  the  statute  by  payment  or  part  payment,  or  acceptance  and 
receipt  of  the  goods  in  whole  or  in  part,  so  much  of  the  contract  as  relates  to 
a  resale  is  taken  out  of  the  operation  of  the  statute.1 

b.  As  Respects  Price  or  Value  —  in  General.  —  The  seventeenth  section 
of  the  English  statute  applies  only  to  contracts  for  the  sale  of  goods,  etc., 
for  the  price  of  ten  pounds  sterling  or  upwards,"  and  each  state  statute 
modeled  after  the  English  statute  fixes  the  price  or  value  which  shall 
determine  the  applicability  of  the  provision.3 

Where  Price  Is  Indeterminable  at  Time  Contract  Is  Made.  —  Where  the  price  is  to  be 
determined  under  the  contract  by  the  quantity  of  goods  sold,  and  at  the  time 
the  contract  is  made  the  quantity  is  indeterminable,  the  contract  is  within  the 
statute  if  when  the  quantity  is  ascertained  it  appears  that  the  price  exceeds 
the  amount  named  by  the  statute.3 

Entirety  of  Contract  Where  Various  Articles  Are  Bought  for  Separate  Price.  —  If  the  sale 
be  of  a  number  of  articles  at  the  same  time,  neither  of  which  is  of  the  price 
named  in  the  statute,  but  which  in  gross  exceed  that  sum,  the  contract  is 
deemed  to  be  entire  and  to  fall  within  the  statute.4 


holding  that  where  a  written  contract  is  en- 
larged by  an  oral  agreement  by  which  the 
quantity  of  goods  purchased  is  increased,  such 
oral  agreement  is  within  the  statute.  See  also 
to  the  same  effect  as  the  last  case  Bailey  v. 
Epperly,  2  Ind.  85,  which  was  distinguished  in 
Harper  v.  Miller,  27  Ind.  277.  Compare  Cuff 
v.  Penn,  1  M.  &  S.  21,  where  the  contract  was 
in  writing  and  part  of  the  property  was  de- 
livered and  accepted,  and  afterwards  there  was 
an  oral  agreement  to  postpone  the  delivery  of 
the  residue.  It  was  held  that  such  subsequent 
oral  agreement  did  not  trench  upon  the  statute  ; 
that  there  was  no  rule  of  law  respecting  parol 
evidence  which  prohibited  proof  of  such  parol 
alteration  by  parol ;  and  that  the  buyer  was 
liable  for  not  accepting  the  residue  within  a 
reasonable  time  afterwards.  See  also  supra, 
this  title,  Operation  of  Statute  —  Parol  Modi- 
fication of  Written  Instrument. 

1.  Contract  to  Buy  Back  at  Option  of  Buyer  Not 
Within  Statute.  —  Dickinson  v.  Dickinson,  29 
Conn.  600;  Johnston  v.  Trask,  116  N.  Y.  136' 
[affirming  40  Hun  (N.  Y.)  415,  and  distinguish- 
ing Hagar  v.  King,  38  Barb.  (N.  Y.)  200]  ; 
Fitzpatrick  v.  Woodruff,  96  N.  Y.  561  ;  Allen 
v.  Eghmie,  79  N.  Y.  632  ;  Wooster  v.  Sage,  67 
N.  Y.  67;  White  v.  Knapp,  47  Barb.  (N.  Y.) 
549 ;  Fay  v.  Wheeler,  44  Vt.  292. 

Contract  to  Sell  Back  at  Option  of  Seller  Not 
Within  Statute.  —  In  Williams  v.  Burgess,  10 
Ad.  &  El.  499,  37  E.  C.  L.  159,  a  mare  was 
sold  subject  to  the  condition  that  if  she  should 
prove  to  be  in  foal  the  seller  should  have  an 
option  to  buy  her  at  a  certain  price.  The 
mare  was  delivered  to  the  buyer  and  the  price 
paid  to  the  seller.  It  was  held  that  the  con- 
tract to  return  the  mare  to  the  seller  at  his 
option  was  not  a  distinct  contract  of  sale  but 
one  of  the  conditions  of  the  original  sale  to  the 
buyer  and  was  not  within  the  statute. 

2.  Value  or  Price  Fixed  by  Statute.  —  See  the 
statutes  of  the  various  states.  In  Crookshank 
v.  Burrell,  18  Johns.  (N.  Y.)  58,  which  was  an 
action  to  recover  the  price  of  a  wagon,  the 
plaintiff  plairoed  to  recover  twenty-five  dollars, 


and  it  was  held  that  as  this  was  a  mere  formal 
allegation  the  value  of  the  wagon  or  the  price 
of  it  did  not  appear. 

Seventh  Section  of  Lord  Tenterden's  Act.  — 
Lord  Tenterden's  Act  (9  Geo.  IV.,  C.  14,  § 
7),  provides  that  29  Charles  II.,  c.  3,  §  17,  shall 
extend  to  all  contracts  for  the  sale  of  goods  of 
the  "  value  "  of  ten  pounds  sterling  or  upwards, 
notwithstanding  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  etc.  The 
effect  of  that  enactment,  therefore,  is  to  sub- 
stitute "  value  "  for  "  price."  Harman  v. 
Reeve.  18  C.  B.  587,  86  E.  C.  L.  587. 

Where  Compensation  for  Delivery  Is  Included 
in  Price.  —  In  Astey  v.  Emery,  4  M.  &  S.  262, 
it  was  held  that  the  price  fixed  by  the  contract, 
being  in  excess  of  ten  pounds,  the  contract  was 
within  the  statute,  and  that  the  price  was  not 
severable  as  being  so  much  for  the  goods  and 
so  much  for  the  loading  of  them.  Lord  Ellen- 
borough  said  :  "  If  this  had  been  a  mixed  con- 
tract one  should  have  expected  a  separate 
charge  for  the  delivery." 

Evidence  as  to  Value  of  Property.  —  In  Slesin- 
ger  v.  Bresler,  110  Mich.  198,  the  only  proof 
01  the  value  of  the  property  sold  was  the  testi- 
money  of  the  seller  that  the  buyer  had  told  him 
that  it  was  worth  from  sixty  dollars  to  one 
hundred  and  fifty  dollars,  but  that  the  witness 
had  never  seen  it.  It  was  held  that  there  was 
no  such  proof  as  to  its  value  as  would  bring 
the  case  within  the  statute. 

3.  Where  Price  Is  Indeterminable  at  Time  Con- 
tract Is  Made.  —  Bowman  v.  Conn,  8  Ind.  58, 
following  Watts  v.  Friend,  10  B.  &  C.  446,  21 
E.  C.  L.  109,  in  each  of  which  cases  the  con- 
tract involved  a  quantity  of  stuff  to  be  raised 
by  the  seller.  See  also  to  the  same  effect, 
Carpenter  v.  Galloway,  73  Ind.  418;  Brown  v. 
Sanborn,  21  Minn.  402. 

4.  Entirety  of  Contract  Where  Various  Articles 
Are  Bought  for  Separate  Price.  —  Comyn  on 
Contracts  85  ;  Baldey  v.  Parker,  2  B.  &  C.  37, 
9  E.  C.  L.  16;  Jenness  v.  Wendell.  51  N.  H. 
63:  Gilman  v.  Hill,  36  N.  H.  311;  Allard  v. 
Greasert,  61  N.  Y.  r. 
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c.  As  Respects  Property  Sold  —  (i)  In  General.  —  The  words  of  the 
statute,  "  goods,  wares,  oi  merchandises,"  are  equivalent  to  the  term  "  per- 
sonal property,"  and  are  intended  to  include  whatever  is  not  embraced  by 
the  phrase  "  lands,  tenements,  t  nd  hereditaments."1 

"  Goods  "  and  "  Merchandise  "  Defined.  —  The  words  "goods  "  and  "merchandise  " 
are  both  of  very  large  signification.  Bona,  as  used  in  the  civil  law,  is  almost 
as  extensive  as  personal  property  itself,  and  in  many  respects  it  has  nearly  as 
large  a  signification  in  the  common  law.  And  the  word  "merchandise" 
includes  in  general  objects  of  traffic  and  commerce.2 

(2)  Property  Incapable  of  Acceptance  and  Receipt  in  Part.  —  It  has  been 
argued  that  the  statute  by  necessary  implication  applies  only  to  goods,  etc., 
of  which  part  may  be  accepted  and  received,  and  this  view  has  been  counte- 
nanced by  Lord  Ellenborough,  but  according  to  the  weight  of  authority  it  is 
immaterial  that  the  property  is  not  capable  of  part  delivery.3 

(3)  Property  Incapable  of  Delivery  at  Time  of  Sale.  —  It  is  not  essential 
that  the  goods  be  capable  of  delivery  at  the  time  of  making  the  contract  to 
bring  it  within  the  statute  of  frauds.4  And  a  contract  for  the  sale  of  a  crop 
to  be  grown,  or  animals  to  be  born,  may  be  within  the  statute.5 

(4)  Property  Incapable  of  Manual  Delivery.  —  A  sale  of  goods  which  are 
bulky  and  incapable  of  manual  delivery  is  within  the  statute,  because  in  such 
case  constructive  delivery  is  sufficient  and  is  essential.6 

(5)  Property  Owned  in  Common.  —  It  has  been  held  that  property  part  of 
which  is  owned  by  the  seller  and  buyer  in  common  is  within  the  statute.7 


1.  Meaning  of  Words  "Goods,  Wares,  or  Mer- 
chandises."—  French  v.  Schoonmaker,  (N.  J. 
1903)  54  Atl.  Rep.  225;  Greenwood  v.  Law,  55 
N.  J.  L.  168,  per  Van  Syckel,  J. 

Statute  Omitting  Words  "  Wares  and  Merchan- 
dise." —  In  Indiana  it  was  held  that  a  statute 
which  omitted  after  the  word  "  goods  "  the 
words  "  wares  and  merchandise  "  was  to  be 
construed  as  having  the  same  legal  effect  as  the 
seventeenth  section  of  the  English  statute. 
Vawter  v.  Griffin,  40  Ind.  593. 

Distinction  between  "  Goods  and  Chattels  "  and 
"  Goods,  Wares,  and  Merchandise."  —  The  words 
"  goods  and  chattels  "  in  the  New  York  statute 
are,  literally  taken,  probably  more  comprehen- 
sive than  the  expression  in  the  English  statute 
"  goods,  wares,  or  merchandises ;  "  but  they 
have  been  regarded  as  equivalent.  Cooke  v. 
Millard,  65  N.  Y.  352. 

Gold  Coin.  —  A  contract  for  the  sale  of  forty 
thousand  dollars  of  gold,  to  be  paid  for  in 
currency  at  a  stipulated  price,  is  within  the 
statute,  the  subject  of  such  contract  being  re- 
garded as  not  money  but  as  a  commodity. 
Peabody  v.  Speyers,  56  N.  Y.  230. 

Unpatented  Invention.  —  An  assignment  of  an 
interest  in  an  invention  before  letters  patent 
have  been  obtained  is  not  a  sale  of  goods, 
wares,  or  merchandise,  and  is  not  within 
the  statute.  Somerby  v.  Buntin,  118  Mass. 
279. 

Office  Involving  Fiduciary  Duties  or  Agency.  — 

An  office  involving  fiduciary  duties,  or  an 
agency,  in  which  the  delectus  persona  is  the 
essence  of  the  relation,  is  not  the  subject  of  a 
sale  and  does  not  fall  within  the  terms  of  the 
statute,  being  neither  goods,  chattels,  nor  things 
in  action.  Colton  v.  Raymond,  (C.  C.  A.)  114 
Fed.  Rep.  863. 

3.  "  Goods  "  and  "  Merchandise  "  Defined.  — 
Per  Shaw,  C.  J.,  in  Tisdale  v.  Harris,  20  Pick. 
(Mass.)  9, 


3.  Immaterial  that  Property  Is  Not  Capable  of 
Acceptance  and  Receipt  in  Part.  —  Greenwood  v. 
Law,  55  N.  J.  L.  168,  in  which  case  Van 
Syckel,  J.,  said  :  "  An  animal  is  not  suscepti- 
bl .  of  part  delivery,  yet  undoubtedly  the  sale 
of  a  horse  by  parol  is  within  the  statute.  The 
exception  in  the  statute  is  when  part  is  de- 
livered ;  but  if  there  cannot  be  a  delivery  in 
part  the  exception  cannot  exist  to  take  the  case 
out  of  the  general  prohibition."  See  also 
Tisdale  v.  Harris,  20  Pick.  (Mass.)  9;  Gilman 
v.  Hill,  36  N.  H.  311.  See  contra,  Groves  v. 
Buck,  3  M.  &  S.  178,  per  Lord  Ellenborough; 
Duncuft  v.  Albrecht,  12  Sim.  189,  per  Shad- 
well,  V.  C. 

4.  Goods  Incapable  of  Delivery  at  Time  of  Sale. 

—  Prescott  v.  Locke,  51  N.  H.  94;  Pitkin  v. 
Noyes,  48  N.  H.  298;  Finney  v.  Apgar,  31  N. 
J.  L.  266.     See  also  Cason  v.  Cheely,  6  Ga.  554. 

5.  Crop  to  Be  Grown.  —  In  Bowman  v.  Conn, 
8  Ind.  58,  it  was  held  that  a  contract  for  the 
sale  of  broom  corn  to  be  raised  in  a  designated 

-me  was  within  the  statute  of  frauds.  Citing 
Watts  v.  Friend,  10  B.  &  C.  446,  21  E.  C.  L. 
109.  See  also  Mighell  v.  Dougherty,  86  Iowa 
480. 

Animals  to  Be  Born.  —  A  contract  for  the  sale 
of  all  mules  which  may  be  bred  by  a  jack  dur- 
ing a  certain  season  is  within  the  statute,  and 
is  not  enforceable  unless  it  is  in  writing  or  the 
statute  was  otherwise  complied  with.  Car- 
penter v.  Galloway,  73  Ind.  418. 

6.  Goods"  Which  Are  Incapable  of  Manual  De- 
livery. —  Gorman  v.  Brossard,  120  Mich.  61  t, 
which  was  a  case  involving  a  quantity  of  curb- 
stone :  Hallenbeck  v.  Cochran,  20  Hun  (N.  Y.) 
416,  which  was  a  sale  of  hay;  Pike  v.  Vaughn, 
39  Wis.  499.  Compare  Calkins  v.  Lockwood, 
17  Conn.  154:  Peake  v.  Conlan,  43  Iowa  297; 
brown  v.  Wade,  42  Iowa  647. 

7.  Property  Owned  in  Common.  —  Pitney  v. 
Glen's  Falls  Ins,  Co.,  65  N.  Y.  6. 

959  Y°!"me  X^IX. 


Contracts  for  the  Sale  of 


VERBAL  AGREEMENTS. 


Goods,  Wares,  etc 


(6)  Products  of  Soil.  —  As  respects  sales  of  products  of  the  soil  the  cases 
are  susceptible  of  a  classification  representing  distinct  but  not  inharmonious, 
though  often  closely  allied,  principles:  First,  that  an  agreement  to  transfer 
the  property  in  anything  attached  to  the  soil,  but  which  is  to  be  severed  from 
the  soil  and  converted  into  goods  before  the  property  is  transferred  to  the 
buyer,  is  an  agreement  for  the  sale  of  goods.  Secondly,  that  where  there  is 
a  sale  vesting  the  property  at  once  in  the  buyer  before  severance,  a  distinction 
is  made  between  what  is  fructus  naturales  and  fructus  industrials  —  the 
former,  the  natural  growth  of  the  soil,  as  grass,  timber,  etc.,  which  at  the 
common  law  are  part  of  the  soil,  are  an  interest  in  land,  and  a  sale  of  them  is 
within  the  fourth  section  of  the  statute;  while  the  latter  are  chattels,  because 
by  the  common  law  growing  crops  produced  by  labor  and  expense  were,  as 
the  representatives  and  result  of  that  labor  and  expense,  treated  as  inde- 
pendent chattels.  An  agreement  for  the  sale  of  growing  timber  at  a  desig- 
nated price  per  foot,  and  which  the  buyer  is  to  cut,  is  within  the  seventeenth, 
and  not  the  fourth,  section.1 

(7)  Choses  in  Action,  etc.  — In  General.  —  Although  there  is  a  conflict  of 
authority  upon  the  question,  the  prevailing  rule  seems  to  be  that  contracts 
for  the  sale  or  assignment  of  choses  in  action,  especially  such  securities  as  are 
subjects  of  common  sale  and  barter,  and  which  have  a  visible  and  palpable 
form,  are  within  the  statute.3 


1.  Products  of  Soil.  —  Leonard  v.  Medford,  85 
Md.  666,  wherein  McSherry,  C.  J.,  cited  and 
reviewed  Washbourn  v.  Burrows,  1  Exch.  107; 
Evans  v.  Roberts,  5  B.  &  C.  829,  12  E.  C.  L. 
377;  Smith  v.  Surman,  9  B.  &  C.  561,  17  E.  C. 
L.  443 ;  Falmouth  v.  Thomas,  1  Cromp.  &  M. 
105  ;  Marshall  v.  Green,  1  C.  P.  D.  35.  See 
also  supra,  this  title,  Estates  in  Lands. 

Sale  of  Growing  Cultivated  Crop.  —  In  Frank 
v.  Harrington,  36  Barb.  (N.  Y.)  415,  it  was  held 
that  hops  growing  and  maturing  on  the  vine, 
which  are  produced  by  the  manual  cultivation  of 
the  owner,  are  personal  property  within  the 
meaning  of  the  statute.  Distinguishing  Wad- 
dington  v.  Bristow,  2  B.  &  P.  452,  where  the 
hops  which  were  the  subject  of  the  contract 
were  not  yet  growing  upon  the  vine,  and  not  be- 
ing in  esse  were  not  the  subject  of  sale.  See 
also  Evans  v.  Roberts,  5  B.  &  C.  829,  12  E.  C. 
L.  377,  where  Littledale,  J.,  said  :  "  I  think  a 
sale  of  any  growing  produce  of  the  earth 
(reared  by  labor  and  expense)  in  actual  exist- 
ence at  the  time  of  the  contract,  whether  it  be 
in  a  state  of  maturity  or  not,  is  not  to  be  con- 
sidered a  sale  of  an  interest  in  or  concerning 
land,  within  the  meaning  of  the  fourth  section 
of  the  statute  of  frauds."  See  further  North- 
ern v.  State,  1  Ind.  113,  citing  Jones  v.  Flint, 
10  Ad.  &  El.  753,  37  E.  C.  L.  217;  Craddock  v. 
Riddlesbarger,  2  Dana  (Ky.)  205  ;  Whipple  v. 
Foot,  2  Johns.  (N.  Y.)  418;  Austin  v.  Sawyer, 
9  Cow.  (N.  Y.)  39. 

Lord  Mansfield,  in  Emmerson  v.  Heelis,  2 
Taunt.  38,  held  that  a  sale  of  a  crop  of  growing 
turnips  was  within  the  fourth  section  of  the 
statute.  Compare  Littlewood  v.  Smith,  1  Ld. 
Raym.  181,  wherein  Treby,  C.  J.,  reported  that 
he  had  ruled  at  nisi  prius  that  a  sale  of  stand- 
ing timber  was  not  within  the  statute  but  was 
merely  the  sale  of  the  chattel  interest. 

Grass  Regarded  as  Personal  Property — •  It  has 
been  declared  that  grass  is  personal  property 
if  sold  in  prospect  of  separation  from  the  soil. 
Roberts  on  Statute  of  Frauds  126,  cited  in 
Frank  v.  Harrington,  36  Barb.  (N.  Y.)  415. 


2.  Choses  in  Action,  etc.  —  French  v.  Schoon- 
maker,  (N.  J.  1903)  54  Atl.  Rep.  225,  holding 
that  an  agreement  to  assign  a  debt  due  to  the 
assignor,  whether  it  be  a  simple  contract  debt 
or  a  debt  of  record,  is  a  contract  for  the  sale 
of  goods,  wares,  and  merchandise  within  the 
meaning  of  the  statute.  See  also  Somerby  v. 
Buntin,  118  Mass.  279,  wherein  Gray,  C.  J., 
declared  that  it  would  seem  that  the  words  of 
the  statute  have  never  yet  been  extended  by  any 
court  as  respects  securities  beyond  such  as  are 
subjects  of  common  sale  and  barter  and  which 
have  a  visible  and  palpable  form. 

Sale  of  Notes,  Bonds,  Mortgages,  etc.  — An  oral 
contract  for  thev  sale  of  a  promissory  note  is 
within  the  statute,  Baldwin  v.  Williams,  3  Met. 
(Mass.)  365,  and  a  sale  of  notes  of  a  private 
bank  is  within  the  statute,  Riggs  v.  Magruder, 
2  Cranch  (C.  C.)  143  ;  but  treasury  checks  have 
been  held  to  be  neither  goods,  wares,  nor  mer- 
chandise, Beers  v.  Crowell,  Dudley  (Ga.)  28. 
See  also  Gooch  v.  Holmes,  41  Me.  523,  holding 
that  a  sale  of  bank  bills  is  within  the  statute. 
Compare  Vawter  v.  Griffin,  40  Ind.  593,  holding 
that  where  the  statute  uses  merely  the  word 
"  goods  "  as  distinguished  from  the  term  "per- 
sonal property  "  as  used  in  another  statute, 
notes  are  not  included.  Compare  generally 
Howe  v.  Jones,  57  Iowa  130;  Switzer  v.  Smith, 
35  Iowa  269;  Barthol  v.  Blakin,  34  Iowa  452; 
Conyngham  v.  Smith,  16  Iowa  471. 

A  Sale  of  a  Bond  and  Mortgage  Has  Been  Held 
to  Be  "Within  the  Statute.  —  Greenwood  v.  Law, 
55  N.  J.  L.  168;  but  not  a  sale  of  a  promissory 
note  and  mortgage,  Whittemore  v.  Gibbs,  24  N. 
H.  484 ;  each  of  which  cases  was  decided  under 
a  statute  using  the  words  "  goods,  wares,  and 
merchandise." 

Sale  of  Account.  —  In  Walker  v.  Supple,  54 
Ga.  178,  it  was  held  that  as  accounts  are  made 
transferable  by  statute  a  contract  to  purchase 
an  account  to  the  amount  of  fifty  dollars  or 
more  is  within  the  reason  and  spirit  of  the  stat- 
ute of  frauds  and  should  be  in  writing. 
Sale  of  Land  Scrip, —  Smith  v.  Bouck,  33  Wia. 
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Statutes  Expressly  Including  "  Things  in  Action."  —  In  some  states  statutes  have 
been  enacted  which  expressly  include  "  things  in  action,"  which  statutes  have 
been  held  to  apply  to  all  sales  of  choses  in  action  and  evidences  of  debt.* 

(8)  Corporate  Stock.  —  In  England  it  is  settled,  notwithstanding  early  cases 
to  the  contrary,  that  a  sale  of  corporate  stock  is  not  within  the  statute;  2  bi  t 
in  the  United  States  a  sale  of  corporate  stock  is  a  sale  of  goods,  wares,  and 
merchandise  within  the  statute,  although  there  are  dicta  to  the  contrary.3 

Subscription  for  Corporate  Stock.  —  It  seems  to  be  universally  held  that  a  sub- 
scription for  corporate  stock  to  be  issued,  or  a  sale  of  stock  in  a  projected 
corporation,  is  not  within  the  statute.4 

d.  Contracts  for  Manufacture  and  Sale  of  Goods — (i)  In 
General.  —  It  may  be  stated  as  a  general  rule  that  a  contract  for  the  sale  of 
an  article  which  is  to  be  manufactured  by  the  seller. or  upon  which  he  is 
required  by  the  contract  to  bestow  work  and  labor  in  order  to  put  it  in  a 
deliverable  state  is  not  such  a  contract  of  sale  as  the  statute  contemplates;5 


19,  holding  that  a  contract  for  the  sale  of  land 
scrip  is  within  the  statute. 

"  Transfers  of  Any  Trust  or  Confidence  "  — 
Mississippi  Statute.  —  In  Klaus  v.  Moore,  77 
Miss.  701,  it  was  held  that  an  assignment  of  a 
promissory  note  secured  by  a  recorded  lien  was 
not  within  a  statute  relative  to  grants,  assign- 
ments, or  transfers  of  any  trust  or  confidence. 

Judgment  May  Be  Assigned  Orally. —  See  Con- 
yngham  v.  Smith,  16  Iowa  471. 

1.  Statutes  Expressly  Including  "Things  in 
Action."  —  People  v.  Beebe,  1  Barb.  (N.  Y.) 
379,  holding  that  a  transfer  of  a  judgment  is 
within  the  statute ;  Greenberg  v.  Davidson, 
(Supm.  Ct.  App.  T.)  39  Misc.  (N.  Y.)  796; 
Armstrong  v.  Cushney,  43  Barb.  (N.  Y.)  340; 
Doty  v.  Smith,  62  Hun  (N.  Y.)  598;  Tomlinson 
v.  Miller,  (Buffalo  Super.  Ct.  Gen.  T.)  7  Abb. 
Pr.  N.  S.  (N.  Y.)  364,  affirmed  Sheld.  (N.  Y.) 
208  ;  Artcher  v.  Zeh,  5  Hill  (N.  Y.)  200  ;  Walker 
v.  Bamberger,  17  Utah  239;  River  Falls  Bank  v. 
German  American  Ins.  Co.,  72  Wis.  535.  Com- 
pare Kessel  v.  Albetis,  56  Barb.  (N.  Y.)  362. 

2.  English  Doctrine  that  Sale  of  Corporate  f:t:ck 
Is  Not  Within  Statute. —  Humble  v.  Mitchell,  n 
Ad.  &  El.  205,  39  E.  C.  L.  46,  3  Per.  &  Dav.  141  ; 
Watson  v.  Spratley,  10  Exch.  222  ;  Heseltine  v. 
Siggers,  1  Exch.  856 ;  Bowlby  v.  Bell,  3  C.  B. 
284,  54  E.  C.  L.  284.  See  contra,  Mussell  v. 
Cooke,  Prec.  Ch.  533 ;  Crull  v.  Dodson,  Sel. 
Cas.  Ch.  41.  And  see  Pickring  v.  Appleby,  1 
Comyns  354,  wherein  the  twelve  judges  were 
equally  divided  upon  the  question. 

3.  Sale  of  Corporate  Stock  Is  Within  Statute  — 
Connecticut.  —  North  v.  Forest,  15  Conn.  400. 

Maine.  —  Pray  v.  Mitchell,  60  Me.  430. 

Massachusetts.  —  Boardman  v.  Cutter,  128 
Mass.  388;  Eastern  R.  Co.  v.  Benedict,  10  Gray 
(Mass.)  212;  Baldwin  v.  Williams,  3  Met. 
(Mass.)  365 ;  Tisdale  v.  Harris,  20  Pick. 
vMass.)  9. 

Missouri.  —  Fine  v.  Hornsby,  2  Mo.  App. 
61. 

New  York.  —  Baltzen  v.  Nicolay.  53  N.  Y. 
467 ;  Johnson  v.  Mulry,  4  Robt.  (N.  Y.)  4or, 
affirmed  51  N.  Y.  634;  Nichols  v.  Clark, 
(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  107  ;  Tom- 
linson v.  Miller,  (Buffalo  Super.  Ct.  Gen.  T.)  7 
Abb.  Pr.  N.  S.  (N.  Y.)  364. 

South  Carolina.  —  See  Gadsden  v.  Lance,  Mc- 
Mull.  Eq.  (S.  Car.)  87. 

Wisconsin.  —  Spear  v.  Bach,  82  Wis.  192. 
29  C.  of  L.— 61 


Doctrine  that  Corporate  Stock  Is  Not  Within 
Statute.  —  Rogers  v.  Burr,  105  Ga.  432,  per 
Little,  J.,  obiter;  Vawter  v.  Griffin,  40  Ind. 
593,  per  Buskirk,  J.,  obiter.  And  see  Kutz  v. 
Fleisher,  67  Cal.  93. 

Florida  Statute  —  "  Personal  Property  "  Con- 
strued to  Include  Corporate  Stock. —  Southern  L. 
Ins.,  etc.,  Co.  v.  Cole,  4  Fla.  359. 

In  Maryland  there  are  conflicting  dicta. 
Webb  v.  Baltimore,  etc.,  R.  Co.,  77  Md.  92, 
wherein  it  is  said  obiter  that  such  sales  are  not 
within  the  statute ;  Colvin  v.  Williams,  3  Har. 
&  J.  (Md.)  38,  wherein  it  is  said  obiter  that 
they  are. 

New  York  Statute  Specially  Applicable  to  Sales 
of  Stock.  —  Laws  N.  Y.  1858,  c.  134,  providing 
that  "  no  contract  for  the  sale «  of  stock 
*  *  *  shall  be  void  or  voidable  for  any  want 
of  consideration,  or  because  of  the  nonpayment 
of  any  consideration,  or  because  the  vendor,  at 
the  time  of  making  such  contract,  is  not  the 
owner  or  possessor  of  the  certificate  or  certifi- 
cates, or  other  evidence  of  such  debt,  share,  or 
interest,"  was  held  not  to  abrogate  the  necessity 
of  reducing  such  a  contract  to  writing  where 
there  was  no  payment,  or  part  payment,  or  re- 
ceipt and  acceptance.  Johnson  v.  Mulry,  4  Robt. 
(N.  Y.)  401,  affirmed  51  N.  Y.  634. 

4,  Subscription  for  Corporate  Stock.  —  Tempest 
v.  Kilner,  3  C.  B.  249,  54  E.  C.  L.  249 ;  Rogers 
v.  Burr,  105  Ga.  432;  Bullock  v.  Falmouth,  etc., 
Turnpike  Road  Co.,  85  Ky.  184;  Webb  v.  Balti- 
more, etc.,  R.  Co.,  77  Md.  92;  Gadsden  v.  Lance, 
McMull.  Eq.  (S.  Car.)  87. 

5.  Contract  for  Manufacture  and  Sale  of  Goods 
Not  Generally  Within  Statute  —  England.  — 
Towers  v.  Osborne,  1  Stra.  506  (a  leading  case 
upon  the  subject)  ;  Clayton  v.  Andrews,  4  Burr. 
210 1  ;  Lee  v.  Griffin,  1  B.  &  S.  272,  101  E  C. 
L.  272 ;  Rondeau  v.  Wyatt,  2  H.  Bl.  63  ;  Clay 
v.  Yates,  1  H.  &  N.  73  ;  Groves  v.  Buck,  3  M. 
&  S.  178;  Cooper  v.  Elston,  7  T.  R.  14. 

Colorado.  — -  Ellis  v.  Denver,  etc.,  R.  Co.,  7 
Colo.  App.  350. 

Connecticut.  —  Allen  v.  Jarvis,  20  Conn.  38. 
Iowa.  —  Brown  v.  Allen,  35  Iowa  306.  See 
also  Partridge  v.  Wilsey,  8  Iowa  459. 

Maine.  —  Edwards  v.  Grand  Trunk  R.  Co.,  48 
Me.  379 ;  Abbott  v.  Gilchrist,  38  Me.  260 ;  Cum- 
minprs  v.  Dennett,  26  Me.  397 ;  Hight  v.  Ripley, 
10  Me.  137. 

Maryland.  —  Bagby  v.  Walker,  78  Md.  239 ; 
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but  this  rule  is  subject  to  so  many  refinements,  qualifications,  and  exceptions, 
as  to  which  the  authorities  are  not  in  accord,  that,  as  has  been  said  in  a  well- 
considered  case,  no  general  rule  can  be  framed  by  which  it  may  always  be 
determined  whether  the  agreement  . in  question  is  a  contract  for  the  sale  of 
goods,  and  so  within  the  statute,  or  a  contract  for  work  and  labor  to  be  per- 
formed in  a  stipulated  manner  upon  materials  of  which  the  goods  are  to  be 
made,  and  so  without  the  purview  of  the  act.1 

Tendency  of  Courts  to  Limit  Cases  Excepted  from  Operation  of  Statute.  —  The  inclination 
of  the  courts  in  England  and  the  United  States  is  to  limit  rather  than  extend 
the  class  of  cases  that  are  excepted  from  the  operation  of  the  statute,  and 
some  eminent  jurists  have  manifested  considerable  restiveness  under  the 
restraint  of  the  rule  that  excepts  contracts  for  the  manufacture  and  delivery 
of  property,  insisting  that  they  come  clearly  within  the  object  and  spirit  of 
the  statute,  but  nevertheless  the  courts  as  a  general  rule  yield  to  the  power 
of  authority  3 

Question  Whether  Work  and  Labor  Constitute  Essential  Consideration  of  Contract.  —  Accord- 
ing to  some  authorities  the  criterion  is  whether  or  not  the  work  and  labor  of 
the  contracting  seller,  or  such  as  he  may  procure  to  be  bestowed  at  his 
expense,  is  the  essential  consideration  of  the  contract.3 


Rentch  v.  Long,  27  Md.  188;  Eichelberger  v. 
M'Cauley,  5  Har.  &  J.  (Md.)  213. 

Massachusetts.  —  Bacon  v.  Parker,  137  Mass. 
309;  Goddard  v.  Binney,  115  Mass.  450;  Lamb 
v.  Crafts,  12  Met.  (Mass.)  353;  Gardner  v.  Joy, 
9  Met.  (Mass.)  177;  Spencer  v.  Cone,  1  Met. 
(Mass.)  283;  Mixer  v.  Howarth,  21  Pick. 
(Mass.)  205. 

Michigan.  —  Turner  v.  Mason,  65  Mich.  662  ; 
Rasch  v.  Bissell,  52  Mich.  455. 

Minnesota.  —  Brown,  etc.,  Co.  v.  Wunder,  64 
Minn.  450;  Brown  v.  Sanborn,  21  Minn.  402; 
Phipps  v.  McFarlane,  3  Minn.  109. 

Missouri.  —  Pratt  v.  Miller,  109  Mo.  78. 

Nevada.  —  O'Neil  v.  New  York,  etc.,  Min. 
Co.,  3  Nev.  141. 

New  Hampshire.  —  Prescott  v.  Locke,  51  N. 
H.  94- 

New  Jersey.  —  Zobel  v.  Haddad,  67  N.  J.  L. 
522;  Finney  v.  Apgar,  31  N.  J.  L.  266. 

New  Mexico.  —  Orman  v.  Hager,  3  N.  Mex. 
33i. 

New  York.  —  Hinds  v.  Kellogg,  133  N.  Y. 
536,  (C.  PI.  Gen.  T.)  37  N.  Y.  St.  Rep.  356; 
Cooke  v.  Millard,  65  N.  Y.  352  ;  Deal  v.  Max- 
well, 51  N.  Y.  652;  Parsons  v.  Loucks,  48  N. 
Y.  17;  Pelletreau  v.  U.  S.  Electric  Light,  etc., 
Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  237  ;  Hinds 
v.  Kellogg,  (C.  PI.  Gen.  T.)  13  N.  Y.  Supp.  922, 
affirmed  133  N.  Y.  536;  Donovan  v.  Willson, 
26  Barb.  (N.  Y.)  138;  Sewall  v.  Fitch,  8  Cow. 
(N.  Y.)  215  ;  Donnell  v.  Hearn,  12  Daly  (N. 
Y.)  230  ;  Passaic  Mfg.  Co.  v.  Hoffman,  3  Daly 
(N.  Y.)  505  ;  Higgins  v.  Murray,  4  Hun  (N. 
Y.)  565;  Crookshank  v.  Burrell,  18  Johns.  (N. 
Y.)  58;  Robertson  v.  Vaughn,  5  Sandf.  (N.  Y.) 
1 ;  Downs  v.  Ross,  23  Wend.  (N.  Y.)  270.  See 
also  Jackson  v.  Covert,  5  Wend.  (N.  Y.)  139, 
per  Savage,  C.  J.,  obiter. 

Oregon.  —  Hientz  v.  Burkhard,  29  Oregon  55 

South  Carolina.  —  Suber  v.  Pullin,  1  S.  Car 
273  ;  Bird  v.  Muhlinbrink,  1  Rich.  L.  (S.  Car.) 
199.  See  also  Jones  v.  McMichael,  12  Rich.  L 
(S.  Car.)  176;  Barbour  v.  Disher,  11  Rich.  L 
(S.  Car.)  347- 

Vermont.  —  Forsyth  v.  Mann,  68  Vt.  116 
Ellison  v.  Brigham,  38  Vt.  64 ;  Mattison  v.  Wes 
COtt,  13  Vt.  258. 


Washington.  —  Fox  v.  Utter,  6  Wash.  299 ; 
Puget  Sound  Iron  Co.  v.  Worthington,  2  Wash. 
Ter.  472.  See  also  Puget  Sound  Machinery 
Depot  v.  Rigby,  13  Wash.  264. 

Wisconsin.  —  Meincke  v.  Falk,  55  Wis.  427. 
See  also  Hardell  v.  McClure,  1  Chand.  (Wis.) 
271,  per  Hubbell,  J.,  obiter. 

Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424. 

1.  Atwater  v.  Hough,  29  Conn.  508,  per  San- 
ford,  J. 

2.  Tendency  of  Courts  to  Limit  Cases  Excepted 
from  Operation  of  Statute.  —  Ellison  v.  Brigham, 
38  Vt.  64,  per  Pierpoint,  J.,  citing  Robertson  v. 
Vaughn,  5  Sandf.  (N.  Y.)  1. 

Work  and  Labor  Involved  Must  Essentially 
Change  Character  of  Property.  —  "  The  contract 
must  require  the  performance  of  such  work  and 
labor  upon  the  property  as  shall  materially  and 
essentially  change  the  character  of  the  property 
itself,  so  that  the  property  as  it  is  to  be  when 
delivered  must  be  substantially  different  from 
what  it  is  at  the  time  the  contract  is  entered 
into,  in  order  to  take  the  contract  out  of  the 
statute.  In  short,  it  must  be  of  such  a  char- 
acter as  to  bring  the  contract  within  the  rule 
that  excepts  from  the  operation  of  the  statute 
contracts  for  the  manufacture  of  property,  or 
convert  it  substantially  into  a  contract  for  work 
and  labor."    Ellison  v.  Brigham,  38  Vt.  64. 

Distinction  Between  Contract  for  Chattels  and 
Labor  Bestowed  upon  Chattels.  —  In  Sawyer  v. 
Ware,  36  Ala.  675,  it  was  held  that  a  contract 
between  the  lessor  and  lessee  of  iron  works  to 
the  effect  that  "  the  iron  made  at  the  furnace 
should  be  W.'s  (the  lessor's)  as  fast  as  it  was 
made,  until  he  was  repaid  for  his  advances  in 
money  and  the  rent  due,"  was  a  contract  for 
the  sale  of  the  manufactured  iron  and  not  for 
the  work  and  labor  bestowed  in  the  manufac- 
ture, and  that  such  contract  was  within  Code 
Ala.  1851,  §  i55i- 

3.  Question  Whether  Work  and  Labor  Consti- 
tute Essential  Consideration  of  Contract. —  Cason 
v.  Cheely,  6  Ga.  554;  Pitkin  v.  Noyes,  48  N.  H. 
294;  Bird  v.  Muhlinbrink,  1  Rich.  L.  (S.  Car.) 
199- 

Compare  Lee  v.  Griffin,  1  B.  &  S.  272,  101  E. 
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Where  Buyer  Is  to  Obtain  Goods  from  Manufacturer.  —  It  has  been  held  that  a  con  - 
tract for  the  sale  of  goods  which  are  to  be  manufactured  not  by  the  seller  but 
by  a  third  person  is  within  the  statute;  1  and  that  a  contract  for  the  sale  of  a 
manufactured  article  which  comes  under  the  denomination  of  goods,  wares, 
and  merchandise  is  a  contract  of  sale  such  as  the  statute  contemplates,  whether 
the  goods  are  to  be  manufactured  by  the  seller  or  not,  unless  it  affirmatively 
appears  that  the  seller  is  required  by  the  contract  to  manufacture  the  goods 
himself.2 

Sale  of  Products  of  Soil  to  Be  Raised.  —  The  authorities  are  in  conflict  upon  the 
question  whether  a  sale  of  a  product  of  the  soil  upon  which  labor  is  to  be 
bestowed  by  the  seller  is  within  the  statute.3 

Where  Labor  Is  to  Be  Bestowed  by  Seller  in  Removing  or  Delivering  Property.  —  The  fact 
that  labor  is  to  be  bestowed  by  the  seller  upon  the  property  to  remove  it  from 
the  place  where  it  is  at  the  time  of  the  sale  to  the  place  of  delivery  does  not 
constitute  such  bestowal  of  labor  by  the  seller  as  will  take  the  case  out  of  the 
statute,  even  though  the  value  of  the  property  at  the  place  of  delivery  may 
consist  principally  in  the  expense  of  removing  it  to  such  place.4 

(2)  English,  Massachusetts,  and  New  York  Rules.  —  There  are  three  dis- 
tinct views  as  to  the  meaning  of  the  words  in  the  statute,  which  are  called, 
for  the  sake  of  convenience,  the  English,  the  Massachusetts,  and  the  New 
York  rules,  as  representing  the  decisions  in  the  respective  courts.5 


C.  L.  272,  wherein  it  was  held  that  a  contract 
of  a  dentist  to  manufacture  and  furnish  a  set 
of  false  teeth  was  an  agreement  for  the  sale  of 
personal  property  within  the  meaning  of  the 
statute.  In  this  case  Blackburn,  J.,  said  :  "  I 
do  not  think  that  the  test  to  apply  to  these  cases 
is,  whether  the  value  of  the  work  exceeds  that 
of  the  materials  used  in  its  execution ;  for  if 
a  sculptor  were  employed  to  execute  a  work  of 
art,  greatly  as  his  skill  and  labor,  supposing  it 
to  be  of  the  highest  description,  might  exceed 
the  value  of  the  marble  on  which  he  worked, 
the  contract  would,  in  my  opinion,  nevertheless 
be  a  contract  for  the  sale  of  a  chattel."  The 
decision  in  this  case  has  been  very  generally 
disapproved.  See  Hientz  v.  Burkhard,  29  Ore- 
gon 55;  Forsyth  v.  Mann,  68  Vt.  116. 

1.  Where  Buyer  Is  to  Obtain  Goods  from  Manu- 
facturer. —  Atwater  v.  Hough,  29  Conn.  508 ; 
Smalley  v.  Hamblin,  170  Mass.  380;  Williams- 
Hayward  Shoe  Co.  v.  Brooks,  9  Wyo.  424. 

Burden  of  Proof  that  Seller  Was  to  Manufacture 
Goods.  —  In  Millar  v.  Fitzgibbons,  9  Daly  (N. 
Y)  505.  it  was  held  that  where  the  contract  is 
upon  its  face  within  the  statute  of  frauds  the 
burden  is  upon  the  plaintiff  to  show  that  the 
seller  was  to  manufacture  the  goods. 

2.  Contract  Is  Within  Statute  Where  Buyer  Is 
Ignorant  that  Seller  Is  Manufacturer.  —  Evarts 
V.  Thorn,  (N.  Y.  City  Ct.  Gen.  T.)  11  N.  Y.  St. 
Rep.  668. 

Burden  of  Proving  that  Seller  Was  to  Manufac- 
ture Goods.  —  In  an  action  against  a  seller  for 
breach  of  contract  the  burden  of  proof  is  upon 
the  buyer  to  show  that  the  seller  was  to  manu- 
facture the  goods  where  the  contract,  by  its 
terms,  is  affirmatively  within  the  statute.  Mil- 
lar v.  Fitzgibbons,  9  Daly  (N.  Y.)  505.  See 
also  Joy  v.  Schlos,  12  Daly  (N.  Y.)  533. 

3.  Sale  of  Crop  to  Be  Grown.  —  Brown  v.  San- 
born, 21  Minn.  402,  holding  that  an  agreement 
to  purchase  at  so  much  per  ton  the  flax  straw 
to  be  raised  from  a  quantity  of  seed  was  within 
the  statute,  as  it  was  a  contract  for  the  straw 
and  not  for  labor  or  skill  in  producing  the 


straw.  See  contra,  Talmadge  v.  Lane,  (County 
Ct.)  17  Misc.  (N.  Y.)  731. 

Sale  of  Ungathered  Corn.  —  A  contract-  to  de- 
liver corn  at  a  future  period,  which  corn  at  the 
time  of  the  contract  is  in  the  field  ungathered 
and .  unshucked,  is  not  within  the  statute  of 
frauds.  Rentch  v.  Long,  27  Md.  188.  But  see 
Mighell  v.  Dougherty,  86  Iowa  480,  holding  that 
even  where  the  statute  provides  an  exception 
"  when  the  article  of  personal  property  sold  is 
not,  at  the  time  of  the  contract,  owned  by  the 
vendor,  and  ready  for  delivery,  but  labor,  skill, 
or  money  are  1  ecessary  to  be  expended'  in 
producing  or  procuring  the  same"  (Code  Iowa, 
§  3665),  a  contract  for  the  sale  of  growing  corn, 
upon  which  money  and  labor  must  be  expended 
to  harvest  it,  is  within  the  statute. 

Contract  to  Cut  Down  and  Sell  Trees  Is  Within 
Statute.  —  Smith  v.  Surman,  9  B.  &  C.  56i:  17 
E.  C.  L.  443  ;  Smith  v.  New  York  Cent.  R.  Co., 
4  Abb.  App.  Dec.  (N.  Y.)  262,  4  Keyes  (N.  Y.) 
180;  Ellison  v.  Brigham,  38  Vt.  64,  disapprov- 
ing Clayton  v.  Andrews,  4  Burr.  2101,  which 
case  went  off  on  the  ground  that  the  contract 
was  an  executory  one  ;  Crosby  Hardwood  Co.  v. 
Trester,  90  Wis.  412;  Hanson  v.  Roter,  64  Wis. 
622.  As  to  contracts  to  prepare  and  sell  lumber 
made  into  planks,  etc.,  being  within  the  statute, 
see  Crockett  v.  Scribner,  64  Me.  447  ;  Clark  v. 
Nichols,  107  Mass.  547;  Waterman  v.  Meigs, 
4  Cush.  (Mass.)  497;  Russell  v.  Wisconsin, 
etc.,  R.  Co.,  39  Minn.  145  ;  Cooke  v.  Millard,  65 
N.  Y.  352;  Robertson  v.  Vaughn,  5  Sandf.  (N. 
Y.)  1.  Compare  Abbott  v.  Gilchrist,  38  Me. 
260  ;  Bagby  v.  Walker,  78  Md.  239  ;  Orman  v. 
Hager,  3  N.  Mex.  331  ;  Puget  Sound  Iron  Co.  v. 
Worthington.  2  Wash.  Ter.  472. 

4.  Where  Labor  Is  to  Be  Bestowed  by  Seller  in 
Removing  or  Delivering  Property. — Astey  v. 
Emery,  4  M.  &  S.  262  ;  Partridge  v.  Wilsey,  8 
Iowa  459;  Downs  v..  Ross,  23  Wend.  (N.  Y.) 
270;  Barbour  v.  Disher.  11  Rich.  L.  (S.  Car.) 
347  :  Winship  v.  Buzzard,  9  Rich.  L.  (S.  Car.) 
103  ;  Ellison  v.  Brigham,  38  Vt.  64. 

5.  Cooke  v.  Millard,  65  N.  Y.  352;  Hientz 
963  Volume  XXIX. 


Contracts  for  the  Sale  of  VERBAL  AGREEMENTS.  Goods,  Wares,  eto. 


The  English  Rule  lays  especial  stress  upon  the  point  whether  the  articles 
bargained  for  can  be  regarded  as  goods  capable  of  sale  by  the  professed  seller 
at  the  time  of  delivery,  without  any  reference  to  the  inquiry  whether  they 
were  in  existence  at  the  time  of  the  contract  or  not.  If  a  manufacturer  is  to 
produce  an  article  which  at  the  time  of  the  delivery  could  be  the  subject  of 
sale  by  him,  the  case  is  within  the  statute.  The  lule  excludes  all  cases  where 
work  is  done  upon  the  goods  of  another,  or  even  materials  supplied  or  added 
to  the  goods  of  another.  Thus,  if  a  carriage  maker  should  contract  to  repair 
a  carriage,  both  furnishing  labor  and  supplying  materials,  it  would  be  a  con- 
tract for  work  and  labor,  as  the  whole  result  of  his  efforts  would  not  produce 
a  chattel  which  could  be  the  subject  of  sale  by  him.  If,  on  the  other  hand, 
by  the  contract,  he  lays  out  work  or  materials,  or  both,  so  as  to  produce  a 
chattel  which  he  could  sell,  the  contract  is  within  the  statute.1 

The  Massachusetts  Eule,  as  applicable  to  goods  manufactured  or  modified  after 
the  bargain  for  them  is  made,  mainly  regards  the  point  whether  the  products 
can,  at  the  time  stipulated  for  delivery,  be  regarded  as  "  goods,  wares,  and 
merchandise,"  in  the  sense  of  being  marketable  commodities  made  by  the 
manufacturer,  and  does  not  make  the  test  the  existence  or  nonexistence  of 
the  commodity  at  the  time  of  the  contract,  as  in  New  York,  or  whether  the 
contract  will  ultimately  result  in  the  transfer  of  a  chattel  from  the  bu)'er  to 
the  seller,  as  in  England.  The  test  is  not  the  nonexistence  of  the  commodity 
at  the  time  of  the  bargain.  It  is  rather  whether  the  manufacturer  produces 
the  article  in  the  general  course  of  his  business  or  as  the  result  of  a  special 
order,2  and  this  rule  is  the  one  generally  accepted  in  the  United  States? 

The  New  York  itule  differs  from  both  the  English  and  the  Massachusetts  rules 
and  is,  that  an  agreement  for  the  sale  of  any  commodity  not  in  existence  at 
the  time,  but  which  the  seller  is  to  manufacture  or  put  in  a  condition  to  be 
delivered,  such  as  flour  from  wheat:  not  yet  ground,  or  nails  to  be  made  from 
iron  belonging  to  the  manufacturer,  is  not  a  contract  of  sale.  The  New  York 
rule  lays  stress  on  the  word  "  sale."  There  must  be  a  sale  at  the  time 
when  the  contract  is  made.  The  distinction  seems  to  be  based  upon 
the  question  whether  the  property  contracted  for  is  in  existence  in  soiidc 
at  the  time  when  the  contract  is  made  or  not.4    The  New  York  rule  seems 

v.  Burkhard,  29  Oregon  55  ;  Meincke  v.  Falk,  Wyatt,  2  H.  Bl.  63  ;  Cooper  v.  Elston,  7  T.  R. 

55  Wis.  427,  42  Am.  Rep.  722,  to  each  of  which  14;  Groves  v.  Buck,  3  M.  &  S.  178;  Garbutt 

cases  particular  reference   is  made  for  lucid  v.  Watson,  5  B.  &  Aid.  613,  7  E.  C.  L.  209; 

discussion  of  the  three  various  rules.  Smith  v.  Surman,  9  B.  &  C.  574,  17  E.  C.  L. 

1.  The  English  Rule. —  Lee  v.  Griffin,  1  B.  &  448.     See  Hientz  v.  Burkhard,  29  Oregon  55  ; 

S.  272,  101  E.  C.  L.  272,  which  is  the  leading  Meincke  v.  Falk,  55  Wis.  432,  42  Am.  Rep.  722. 

case  upon  this  point.     In  that  case  an  action  2.   The    Massachusetts    Rule.  ■ —  Goddard  v. 

was  brought  by  a  dentist  to  recover  for  arti-  Binney,  115  Mass.  450;  Lamb  v.  Crafts,  12  Met. 

ficial  teeth,  and  it  was  held  that  the  contract  (Mass.)  353;  Gardner  v.  Joy,  9  Met.  (Mass.) 

was  within  the  statute.     Blackburn,  J.,  stated  177;    Spencer  v.  Cone,   1   Met.   (Mass.)  283; 

the  principle  of  the  decision  as  follows:    "If  Mixer  v.  Howarth,  21  Pick.  (Mass.)   205,  32 

the  contract  be  such  that  it  will  result  in  the  Am.  Dec.  256. 

sale  of  a  chattel  then  it  constitutes  a  sale,  but  3.  Prevalence  of  Massachusetts  Rule.  —  Hientz 

it  the  work  and  labor  be  bestowed  in  such  a  v.  Burkhard,  29  Oregon  55,  per  Bean,  C.  J.; 

manner  as  that  the  result  would  not  be  any-  Williams-Hayward  Shoe  Co.  v.  Brooks,  9  Wyo. 

thing  which  could  properly  be  said  to  be  the  424.  per  Potter,   C.  J.      See  also  infra.  Dis- 

subject  of  sale,  the  action  is  for  work  and  tinction  Dependent  upon  Whether  Goods  Are 

labor."      This  decision  seems  to  stand  alone,  Made  in  Course  of  Ordinary  Business  of  Seller 

and  is  said  to  have  been  the  result  of  Lord  or  Not.  , 

Tenterden's  Act,  which  expressly  extended  the  4.  The  New  York  Rule. —  Cooke  v.  Millard, 

statute  to  all  contracts  of  sale,  notwithstanding  65  N.  Y.  352,  22  Am.  Rep.  619,  affirming  5 

the  goods  "may  not  at  the  time  of  such  con-  Lans.  (N.  Y.)  243;  Parsons  v.  Loucks,  48  N. 

tract  be  actually  made,  procured,  or  produced,  Y.   17,  8  Am.  Rep.  517;   Talmadge  v.  Lane, 

or  fit  or  ready  for  delivery^  or  some  act  may  (County  Ct.)  17  Misc.  (N.  Y.)  731;  Bronson  v. 

be    required    for    the    making    or    completing  Wiman,  10  Barb.  (N.  Y.)  406,  affirmed  8  N.  Y. 

thereof  to  render  the  same  (it  for  delivery;"  182;  Crookshank  v.  Burrell,  18  Johns.  (N.  Y.) 

and  it  is  in  direct  conflict  with  prior  decisions,  58,  9  Am.  Dec.  187.     See  also  Higgins  v.  Mur- 

to  wit,  Towers  v.  Osborne,  1  Stra.  506  ;  Clay-  ray,  73  N.  Y.  252  ;  Parker  v.  Schenck,  28  Barb, 

ton  v.  Andrews,  4  Burr.  2101  ;   Rondeau  v.  (N.  Y.)  38;  Sewall  v.  Fitch,  8  Cow.  (N.  Y.) 
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to  be  peculiar  to  that  state.1 

(3)  Distinction  Dependent  upon  Whether  Goods  Are  Made  in  Course  of 
Ordinary  Business  of  Seller  or  Not.  —  A  distinction  which  numerous  courts 
have  made  is  between  cases  where  the  seller,  pursuant  to  contract,  makes  an 
article  by  the  special  order  of  the  buyer,  upon  which  it  is  necessary  to  bestow 
peculiar  care  or  personal  skill,  or  use  material  or  a  plan  of  construction  different 
from  that  which  obtains  in  the  ordinary  production  of  goods  for  the  seller's 
stock  in  trade,  and  those  cases  where  the  subject-matter  of  the  sale  is  an 
article  manufactured  or  to  be  manufactured  by  the  seller  in  pursuance  of  his 
ordiiiary  business  as  a  manufacturer  and  merchant  dealing  in  manufactured 
goods;  the  weight  of  authority  being  that  in  one  class  of  cases  the  statute 
does  not  apply,  because  the  thing  to  be  furnished  never  would  have  been  put 
in  the  particular  shape  or  condition  required  by  the .  contract  without  the 
special  order  of  the  buyer,  and  the  contract  is  essentially  one  for  labor,  whereas 
in  the  other  class  the  statute  does  apply  even  though  the  subject-matter  of 
the  sale  did  not  exist  in  solido  at  the  time  of  the  contract.2 


215;  Robertson  v.  Vaughn,  5  Sandf.  (N.  Y.)  1. 
Compare  Passaic  Mfg.  Co.  v.  Hoffman,  3  Daly 
(N.  Y.)  495,  where  the  court  seemingly  relied 
upon  the  Massachusetts  rule.  This  case  was 
disapproved  in  Cooke  v.  Millard,  65  N.  Y.  352, 
22  Am.  Rep.  619.  See  'further  infra,  Distinc- 
tion Dependent  upon  Whether  Goods  Are  Made 
in  Course  of  Ordinary  Business  of  Seller  or 
Not. 

Parsons  v.  Loucks  and  lee  v.  Griffin,  Distin- 
guished. —  The  contrast  between  Parsons  v. 
Loucks,  48  N.  Y.  17,  and  Lee  v.  Griffin,  1  B.  & 
S.  272,  101  E.  C.  L.  272,  is  that  in  the  former 
case  the.  word  "sale"  refers  to  the  time  of 
entry  into  the  contract,  while  in  the  latter 
reference  is  had  to  the  time  of  delivery  as  con- 
templated by  the  parties.  Cooke  v.  Millard, 
65  N.  Y.  352,  22  Am.  Rep.  619,  per  Dwight,  C. 

Origin  of  New  York  Rule.  —  The  case  of  Par- 
sons v.  Loucks,  48  N.  Y.  17,  and  similar  cases 
in  that  state  holding  that  the  word  "  sale  " 
refers  to  the  time  of  entering  into  the  contract, 
and  that  the  word  "  sale  "  does  not  refer  to  the 
condition  of  the  property  at  the  time  of  de- 
livery, are,  as  was  said  by  Dwight,  C,  in  Cooke 
v.  Millard,  65  N.  Y.  352,  22  Am.  Rep.  619, 
based  on  certain  old  English  decisions,  such  as 
Towers  v.  Osborne,  1  Stra.  506,  and  Clayton  v. 
Andrews,  4  Burr.  2101,  which  have  been  wholly 
discarded  in  that  country. 

1.  Hientz  v.  Burkhard,  29  Oregon  55,  per 
Bean,  C.  J. 

2.  Distinction  Dependent  upon  Whether  Goods 
Are  Made  in  Course  of  Ordinary  Business  of  Seller 
Or  Not.  —  Garbutt  v.  Watson,  5  B.  &  Aid.  613, 
7  E.  C.  L.  209,  wherein  it  was  held  that  a 
sale  of  flour  to  be  manufactured  by  a  miller 
was  within  the  statute,  distinguishing  Towers 
v.  Osborne,  1  Stra.  506,  wherein  it  was  held 
that  a  contract  for  the  manufacture  and  sale 
of  a  chariot  according  to  a  particular  design 
was  not  within  the  statute ;  Lee  v.  Griffin,  1 
B.  &  S.  272,  101  E.  C.  L.  272;  Cooper  v.  Elston, 
7  T.  R.  14;  Flynn  v.  Dougherty,  91  Cal.  669; 
Sloan  Saw  Mill,  etc.,  Co.  v.  Guttshall,  3  Colo. 
8,  per  A.  W.  Stone,  J. ;  Edwards  v.  Grand 
Trunk  R.  Co.,  48  Me.  379;  Mixer  v.  Howarth, 
21  Pick.  (Mass.)  205;  Pratt  v.  Miller,  109  Mo. 
78,  which  cases  are  here  grouped  as  being 
peculiarly  instructive  and  illustrative  of  the 
distinction.     See  also  the  following  cases : 


In  New  York  such  distinction  is  not  made. 
Robertson  v.  Vaughn,  5  Sandf.  (N.  Y.)  r, 
wherein  -Duer,  J.,  reluctantly  held  that  a  con- 
tract to  make  and  sell  a  quantity  of  barrel 
shooks  and  heads  was  not  within  the  statute, 
following  but  sharply  criticising  Sewall  v. 
Fitch,  8  Cow.  (N.  Y.)  215,  where  it  was  held 
that  a  contract  to  manufacture  nails  was  not 
within  the  statute ;  Donovan  v.  Willson,  26 
Barb.  (N.  Y.)  138,  wherein  it  was  held  that 
a  contract  to  manufacture  and  sell  beer  was  not 
within  the  statute  ;  Ferren  v.  O'Hara,  62  Barb. 
(N.  Y.)  517,  which  was  a  contract  to  manu- 
facture and  sell  malt.  See  also  Bronson  v. 
Wiman,  10  Barb.  (N.  Y.)  406;  Higgins  v. 
Murray,  4  Hun  (N.  Y.)  565,  affirmed  73  N.  Y. 
252. 

Sale  of  Goods  to  Be  Manufactured  Specially  for 
Buyer  Is  Not  Within  Statute — California. — 
Flynn  v.  Dougherty,  91  Cal.  669. 

Georgia.  —  Cason  v.  Cheely,  6  Ga.  554. 
Maine.  —  Crockett  v.  Scribner,  64  Me.  447; 
Abbott   v.   Gilchrist,    38    Me.    260;    Hight  v. 
Ripley,  19  Me.  137. 

Massachusetts.  —  Goddard  v.  Binney,  115 
Mass.  450,  15  Am.  Rep.  112. 

Minnesota.  —  Phipps  v.  McFarlane,  3  Minn. 
109. 

Nciv  Hampshire.  —  Pitkin  v.  Noyes,  48  N. 
H.  294. 

New  Jersey.  —  Finney  v.  Apgar,  31  N.  J.  L. 
266. 

New  York.  —  Higgins  v.  Murray,  73  N.  Y. 
252;  Dorinell  v.  Hearn,  12  Daly  (N.  Y.)  230; 
Parker  v.  Schenck.  28  Barb.  (N.  Y.)  38,  which 
was  a  esse  involving  a  pump  to  be  made  of 
brass  with  some  alterations  varying  it  from 
others  usually  made. 

Oregon.  — ^  Hientz  v.  Burkhard,  29  Oregon 
55- 

Washington.  —  Puget  Sound  Machinery  De- 
pot v.  Rigby,  13  Wash.  264.  See  also  Fox  v. 
Utter.  6  Wash.  299. 

Wisconsin.  —  Meincke  v.  Falk,  55  Wis.  427, 
distinguishing  Hardell  v.  McClure,  2  Pin. 
(Wis.)  280. 

Sale  of  Goods  Manufactured  or  to  Be  Manufac- 
tured in  Course  of  Seller's  Business  Is  Within 
Statute — England.  —  See  Wilks  v.  Atkinson,  6 
Taunt.  12,  1  E.  C.  L.  292,  a  case  arising  under 
the  English  Stamp  Act. 
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(4)  Where  Goods  in  Esse  Are  to  Be  Made  Marketable  —  In  General.  —  If  the 
thing  sold  exists  at  the  time  of  the  sale  in  solido,  the  mere  fact  that  something 


Massachusetts.  —  Lamb  v.  Crafts,  12  Met. 
(Mass.)  353 ;  Gardner  v.  Joy,  9  Met.  (Mass.) 
177. 

Nevada.  —  O'Neil  v.  New  York,  etc.,  Min. 
Co.,  3  Nev.  141. 

New  Hampshire.  —  Prescott  v.  Locke,  51  N. 
H.  94,  wherein  the  defendant  bought  of  the 
plaintiff  "  what  walnut  spokes  he  should  saw 
at  his  mill  "  at  so  much  per  thousand,  and  it 
was  held  that  the  contract  was  within  the 
statute. 

New  Jersey.  ■ —  Pawelski  v.  Hargreaves,  47  N. 
J.  L.  334. 

Wisconsin.  —  Hanson  v.  Roter,  64  Wis.  622. 

Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424. 

The  Doctrine  Illustrated.  —  "  If  a  man  agrees 
to  purchase  one  hundred  boxes  of  candles  at 
a  fixed  price,  although  both  parties  understand 
that  the  candles  are  not  then  manufactured, 
but  are  to  be  thereafter,  yet  this  is  essentially 
a  contract  of  sale.  The  fact  that  they  are  to 
be  afterwards  manufactured  makes  no  part  of 
the  contract.  But  if  the  bargain  had  been  that 
the  party  should  manufacture  the  candles  from 
a  particular  lot  of  tallow,  or  that  they  should 
be  manufactured  by  a  particular  person,  it 
would  be  an  agreement  for  manufacture  and 
not  for  sale."  Edwards  v.  Grand  Trunk  R. 
Co.,  48  Me.  379,  per  Kent,  J. 

Tailor's  Contract  to  Make  Clothing  Not 
Within  Statute.  —  Rasch  v.  Bissell,  52  Mich. 
455- 

Contract  With  Artist  for  Portrait  to  Be 
Painted  Not  Within  Statute.  —  Turner  v. 
Mason,  65  Mich.  662. 

Contract  to  Make  and  Sell  Mining  and  Pumping 
Plant.  —  Puget  Sound  Machinery  Depot  v. 
Rigby,  13  Wash.  264,  wherein  it  was  held  that 
the  contract  was  not  within  the  statute. 

Contract  to  Manufacture  and  Sell  Paper  of 
Specified  Sizes  Not  Within  Statute.  —  Parsons  v. 
Loucks,  48  N.  Y.  17,  in  which  case  the  court 
did  not  lay  stress  upon  the  fact  that  the  paper 
was  not  marketable,  but  based  its  decision  upon 
the  ground  that  the  paper  sold  was  not  in 
existence  at  the  time  of  making  the  contract. 
Following  Crookshank  v.  Burrell,  18  Johns. 
(N.  Y.)  58.  See  also  Cooke  v.  Millard,  65  N. 
Y.  352,  where  Parsons  v.  Loucks,  48  N.  Y.  17, 
was  distinguished. 

Contract  to  Manufacture  and  Sell  Carriage.  — 
In  Meincke  v.  Falk,  55  Wis.  427,  where  a  car- 
riage would  not  have  been  manufactured  by 
the  seller,  nor  kept  by  him  for  sale  as  a  part 
of  his  general  stock,  unless  the  buyer  had 
ordered  it,  it  was  held  that  the  contract  was 
not  within  the  statute.  See  also  Crookshank 
v.  Burrell,  18  Johns.  (N.  Y.)  58,  wherein  the 
plaintiff  agreed  to  make  the  woodwork  of  a 
wagon,  and  it  was  held  that  the  statute  was 
not  applicable. 

Contracts  Respecting  Printing  and  Furnishing 
Paper,  etc.  —  A  contract  to  print  books  and  find 
materials  is  not  within  the  statute,  Clay  v. 
Yates,  1  H.  &  N.  73 ;  nor  is  a  contract  for 
the  manufacture  and  sale  of  circulars  accord- 
ing to  an  exclusive  design,  Hinds  v.  Kellogg, 
(C.  PL  Gen.  T.)  13  N.  Y.  Supp.  922,  affirmed 


133  N.  Y.  536;  nor  is  a  sale  of  lithographed 
letterheads  designed  for  the  buyer,  Pelletreau 
v.  U.  S.  Electric  Light,  etc.,  Co.,  (C.  PL  Gen. 
T.)  13  Misc.  (N.  Y.)  237,  distinguishing 
Shrimpton  v.  Dworsky,  (C.  PL  Gen.  T.)  2 
Misc.  (N.  Y.)  123;  nor  a  contract  for  the  pub- 
lication of  an  advertisement  in  a  newspaper, 
Goodland  v.  Le  Clair,  78  Wis.  176. 

Contract  to  Cut  Wood  and  Manufacture  and  Sell 
Charcoal,  —  Puget  Sound  Iron  Co.  v.  Worth- 
ington,  2  Wash.  Ter.  472,  wherein  it  was  held 
that  the  contract  was  not  within  the  statute. 

Contract  to  Prepare  and  Sell  Lumber,  etc.  —  A 
contract  to  manufacture  and  sell  staves  out  of 
a  particular  lot  of  timber  is  not  within  the 
statute,  Crockett  v.  Scribner,  64  Me.  447 ;  nor 
a  contract  to  make  and  -ell  barrel  shooks  and 
heads,  Robertson  v.  Vaughn,  5  Sandf.  (N.  Y.) 
1  ;  nor  a  contract  for  the  sale  of  lumber  to  be 
prepared  in  a  particular  way,  Bagby  v.  Walker, 
78  Md.  239;  Orman  v.  Hager,  3  N.  Mex.  331; 
nor  a  sale  of  timber  for  a  vessel  frame  to  be 
hewn  and  prepared  in  a  certain  way,  Abbott 
v.  Gilchrist,  38  Me.  260.  But  see  Clark  v. 
Nichols,  107  Mass.  547;  Waterman  v.  Meigs,  4 
Cush.  (Mass.)  497;  Russell  v.  Wisconsin,  etc., 
R.  Co.,  39  Minn.  145,  wherein  contracts  for  the 
sale  of  planks,  logs,  etc.,  were  held  to  be  within 
the  statute. 

Contract  to  Furnish  Materials  and  Build  House. 

—  A  contract  to  furnish  material  for  and  build- 
ing or  repairing  a  house  is  not  within  the  stat- 
ute. Phipps  v.  McFarlane,  3  Minn.  109; 
Blewitt  v.  Olin,  (N.  Y.  City  Ct.  Gen.  T.)  2 
N.  Y.  Supp.  402;  Courtright  v.  Stewart,  19 
Barb.  (N.  Y.)  455.  See  also  Scales  v.  Wiley, 
68  Vt.  39. 

Contract  to  Make  and  Sell  Patented  Roofing 
Material.  —  Warren  Chemical  Co.  v.  Holbrook, 
118  N.  Y.  586,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  St. 
Rep.  293,  wherein  it  was  held  that  the  contract 
was  not  within  the  statute  although  it  did  not 
appear  that  the  materials  to  be  manufactured 
were  different  from  those  ordinarily  made  by 
the  seller. 

Contract  to  Make  and  Sell  Tombstones,  Monu- 
ments, etc.  —  Suber  v.  Pullin,  1  S.  Car.  273 ; 
Fox  v.  Utter,  6  Wash.  299 ;  Forsyth  v.  Mann, 
68  Vt.  116;  Mattison  v.  Wescott,  13  Vt.  258, 
wherein  it  was  held  that  such  contracts  are  not 
within  the  statute.  Compare  Mead  v.  Case,  33 
Barb.  (N.  Y.)  202,  which  was  a  case  involving 
a  marble  monument,  and  which  in  Bates  v. 
Coster,  1  Hun  (N.  Y.)  400,  was  declared  to  be 
of  doubtful  authority;  Fitzsimmons  v.  Wood- 
ruff, 1  Thomp.  &  C.  (N.  Y.)  3,  wherein  it  was 
held  that  a  contract  to  set  up  a  marble  mantel 
with  alterations  and  fixtures  was  within  the 
statute. 

Distinction  Where  Buyer  Is  Bound  to  Receive 
Article  Owned  or  One  Afterwards  Procured  by 
Seller.  ■ —  A  test,  in  some  cases,  is  whether  the 
person  contracting  to  take  the  article  is  bound 
to  receive  one  which  may  be  bought  or  pro- 
cured by  the  other  party  after  the  contract. 
If  he- is,  then  it  is  a  case  of  sale.  Edwards  v. 
Grand  Trunk  R.  Co.,  48  Me.  379,  per  Kent,  J. 

Manufacture  and  Sale  of  Specific  Articles  — 
Effect  of  Tender.  —  In  cases  of  the  manufacture 
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remains  to  be  done  by  the  seller  to  put  it  in  a  marketable  condition  will  not, 
according  to  the  weight  of  authority,  take  the  contract  out  of  the  operation 
of  the  statute. 1 

Goods  Manufactured  and  Kept  for  Sale  But  Not  Entirely  Finished.  —  When  a  contract  is 
for  the  purchase  of  an  article  which  the  seller  has  for  sale  in  the  course  of  his 
business,  and  which  he  has  on  hand  substantially  made,  but  not  entirely 
finished,  that  the  taste  or  wish  of  the  buyer  may  be  consulted  as  to  the  final 
finish,  the  fact  that  the  seller  is  to  finish  in  the  way  that  the  buyer  prefers 
does  not,  it  would  seem,  change  the  contract  from  one  of  sale  into  one  for 
work  and  labor.2 

(5)  Questions  of  Law  and  Fact.  —  It  is  sometimes  a  mixed  question  of  law 
and  fact  whether  the  work  and  labor  to  be  bestowed  by  the  seller  on  the 
goods  sold  or  in  the  production  of  goods  will  prevent  the  statute  from  apply- 
ing, there  being  in  such  cases  a  question  for  the  jury  to  be  determined  upon 
the  evidence  and  appropriate  instructions  by  the  court.3 

(6)  Amendatory  Statutes  Including  Goods  to  Be  Made  by  Seller.  —  In 
England  by  the  statute  of  9  Geo.  IV.,  c.  19,  §  71,  known  as  Lord  Tenterden's 
Act,  it  has  been  provided  that  the  seventeenth  section  of  the  original  statute 
shall  extend  to  contracts  for  the  sale  of  goods  "  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at  the  time 
of  such  contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery  ;  "  and  the  statutes  of  some  of  the  states 
contain  the  same  or  a  similar  provision.4    The  new  exception  does  not  apply 


of  specific  articles  upon  order,  a  tender  of  the 
manufactured  articles  is  sufficient  without  de- 
livery and  acceptance.  Fox  v.  Utter,  6  Wash. 
299. 

1.  Where  Goods  in  Esse  Are  to  Be  Made  Mar- 
ketable.—  Garbutt  z.  Watson,  5  B.  &  Aid.  613, 
7  E.  C.  L.  209 ;  Smith  v.  Surman,  4  M.  &  R. 
455 ;  Towers  v.  Osborne,  1  Stra.  506 ;  Rentch 
v.  Long,  27  Md.  188;  Downs  v.  Ross,  23  Wend. 
(N.  Y.)  270,  which  is  one  of  the  leading  and 
most  instructive  cases  on  the  subject;  Parsons 
v.  Loucks,  48  N.  Y.  17;  Fitzsimmons  v.  Wood- 
ruff, 1  Thomp.  &  C.  (N.  Y.)  3.  See  also  Lewis 
v.  Evans,  108  Iowa  296;  Bird  v.  Muhlinbrink, 
1  Rich.  L.  (S.  Car.)  199.  See  contra,  Clayton 
v.  Andrews,  4  Burr.  2101  ;  Eichelberger  v. 
M'Cauley,  5  Har.  &  J.  (Md.)  213;  Ferren  v. 
O'Hara,  62  Barb.  (N.  Y.)  517. 

Sale  of  Timber  to  Be  Dressed  and  Put  in  Condition 
Is  Within  Statute. —  Cooke  v.  Millard,  65  N.  Y. 
352,  distinguishing  Parsons  v.  Loucks,  48  N. 
Y.  17,  and  citing  Smith  v.  New  York  Cent.  R. 
Co.,  4  Keyes  (N.  Y.)  180,  and  Downs  v.  Ross, 
23  Wend.  (N.  Y.)  270. 

Contract  to  Smoke  and  Sell  Hams  Is  Within 
Statute.  —  Kellogg  v.  Witherhead,  6  Thomp.  & 
C.  (N.  Y.)  525,  in  which  case  the  buyer  gave 
directions  as  to  the  manner  of  smoking,  and  it 
was  held  that  nevertheless  the  contract  was 
one  of  sale. 

Contract  to  Refine  and  Sell  Cider  Is  Within  Stat- 
ute, —  In  Seymour  v.  Davis,  2  Sandf.  (N.  Y.) 
239,  the  agreement  was  for  the  sale  of  cider 
which  was  in  existence  at  the  time  of  making 
the  contract,  the  seller  to  refine  it  before  de- 
livery, and  it  was  held  that  the  contract  ,was 
within  the  statute. 

Contract  to  Prepare  for  Market  and  Sell  Cotton 
Is  Within  Statute.  —  Cason  v.  Cheely,  6  Ga.  554. 

Contract  to  Sort  and  Sell  Corn  Is  Within  Statute. 
—  Dierson  v.  Petersmeyer,  109  Iowa  233. 


Contract  to  Alter  and  Sell  Stallion  Colt  Is  Within 
Statute.  —  Bates  v.  Coster,  1  Hun  (N.  Y.)  400. 

2.  Goods  Manufactured  and  Kept  for  Sale  but 
Not  Entirely  Finished.  —  Flint  v.  Corbitt,  6  Daly 
(N.  Y.)  429,  holding  that  a  sale  of  sofas  and 
chairs  already  manufactured  but  whjch  are  to 
be  covered  with  materials  selected  by  the  buyer 
is  within  the  statute.  Compare  Mixer  v. 
Howarth,  21  Pick.  (Mass.)  205,  wherein  it  was 
held  that  a  sale  of  a  buggy,  which  at  the  time 
of  the  contract  was  nearly  completed  but  re- 
quired lining  and  some  trifling  additions,  was 
not  within  the  statute  ;  Mead  v.  Case,  33  Barb. 
(N.  Y.)  202,  wherein  it  was  held  that  a  con- 
tract involving  a  marble  monument,  which  was 
complete  in  its  general  form  but  which  was  to 
be  polished,  finished,  and  set  up,  was  a  contract 
for  work,  labor,  and  materials,  such  as  is  not 
within  the  statute.  This  last  case  was  de- 
clared in  Bates  v.  Coster,  1  Hun  (N.  Y.)  400, 
to  be  of  doubtful  authority.  And  compare 
Fitzsimmons  v.  Woodruff,  1  Thomp.  &  C.  (N. 
Y.)  3. 

3.  Mixed  Question  of  Law  and  Fact  as  to 
Whether  Contract  Was  for  Work  and  Labor  

Pitkin  v.  Noyes,  48  N.  H.  294 ;  Puget  Sound 
Machinery  Depot  v.  Rigby,  13  Wash.  264. 

4.  Distinction  Between  Contracts  to  Make  and 
Sell  Goods  and  to  Bestow  Labor  and  Find  Materials. 
—  It  is  only  where  the  bargain  is  for  goods 
thereafter  to  be  made,  and  not  where  it  is  a 
mixed  contract  for  work  and  materials  to  be 
found,  that  Lord  Tenterden's  Act,  9  Geo.  IV., 
c.  14,  applies.  Clay  v.  Yates,  1  H.  &  N.  73, 
wherein  it  was  held  that  a  contract  to  print  a 
treatise  was  not  within  the  statute  of  frauds 
as  extended  by  Lord  Tenterden's  Act.  See  also 
Maberley  v.  Shepphard,  10  Bing.  99,  25  E.  C. 
L.  43. 

Sale  of  Ready-made  Articles  and  Articles  to  Be 
Made.  —  The  original  statute  and  the  subse- 
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where  the  expenditure  of  money  or  the  bestowal  of  labor  and  skill  are  such 
only  as  in  the  ordinary  course  of  the  seller's  business  he  would  be  compelled 
to  expend  upon  or  devote  to  the  property  in  order  to  preserve  and  care  for 
it,  but  only  when  the  contract  is  essentially  one  calling  for  special  skill,  labor, 
or  workmanship.1 

4.  Payment,  Part  Payment,  or  Earnest  —  a.  Necessity  for.  — The  require- 
ment by  the  statute  of  payment  or  part  payment  or  earnest  where  there  is  no 
memorandum  of  the  contract,  or  there  is  no  acceptance  and  receipt  of  the 
goods,  or  part  of  them,  is  one  that  cannot  be  waived  by  the  parties;  3  and  it 
would  seem  that  there  must  be  an  actual  payment,  or  part  payment,  in  order 
to  comply  with  the  statute,  notwithstanding  a  custom  or  usage  to  the 
contrary.3 

b.  Requisites  OF  —  (i)  In  General.  —  To  constitute  a  payment  or  a 
part  payment  within  the  meaning  of  the  statute,  there  must  be  an  actual 
transfer  or  delivery  of  the  thing  or  the  money  agreed  to  be  given  as  earnest 
or  part  payment.4 


quent  statute  must  be  considered  as  incor- 
porated together,  and  where  an  order  for  goods 
made  and  for  others  to  be  made  forms  one 
entire  contract,  delivery  and  acceptance  of  the 
former  goods  will  take  the  case  out  of  the 
statutes  as  regards  the  latter  also.  Scott  v. 
Eastern  "Counties  R.  Co.,  12  M.  &  W.  33. 

Statute  9  Geo.  IV.,  c.  14,  §  71,  Kegarded  as 
Laying  Down  No  New  Principle  but  as  Containing 
the  True  Construction  of  the  Original  Act.  — 
Hardell  v.  McClure,  2  Pin.  (Wis.)  289,  1 
Chand.  (Wis.)  271,  per  Hubbell,  J.,  who  declared 
that  such  statute  was  in  force  in  Wisconsin  as 
a  rule  of  decision.  See  also  Meincke  v.  Falk, 
55  Wis.  427,  42  Am.  Rep.  722. 

1.  Exception  Not  Applicable  Where  labor  Is  to 
Be  Bestowed  in  Ordinary  Course  of  Seller's  Busi- 
ness. —  Mighell  v.  Dougherty,  86  Iowa  480, 
holding  that  a  contract  to  sell  growing  grain 
upon  which  money  and  labor  must  be  expended 
by  the  seller  to  harvest  it  and  to  put  it  in  mer- 
chantable condition  is  within  Code  Iowa, 
§  3665,  notwithstanding  an  exception  appli- 
cable "  when  the  article  of  personal  property 
sold  is  not  at  the  time  of  the  contract  owned 
by  the  vendor  and  ready  for  delivery,  but  labor, 
skill,  or  money  are  necessary  to  be  expended 
in  producing  or  procuring  the  same."  And  see  , 
Bennett  v.  Nye,  4  Greene  (Iowa)  410. 

2.  Waiver  of  Payment  by  Seller.  —  In  an  action 
against  the  seller  to  recover  damages  for  an 
alleged  breach  of  contract,  the  waiver  by  the 
defendant  of  the  deposit  of  a  part  of  the  pur- 
chase money  required  by  the  conditions  of  sale 
precludes  him  from  alleging  the  omission  to 
make  it  as  a  breach  of  the  contract  by  the 
plaintiff,  but  it  does  not  estop  him  from  show- 
ing that  there  was  no  actual  payment  on  the 
contract,  without  which  the  contract  is  not 
satisfied,  where  the  fact  of  payment  is  relied 
upon  to  take  the  contract  out  of  it.  Baltzen  v. 
Nicolay,  53  N.  Y.  467,  which  was  an  action 
against  an  auctioneer. 

Effect  of  Tender. —  In  Phelps  v.  Hendrick,  105 
Mass.  106,  a  mortgagee  orally  promised  the 
plaintiff  in  the  presence  and  with  the  consent 
of  the  mortgagor,  on  the  same  day  that  the 
plaintiff  purchased  the  mortgaged  property  from 
the  mortgagor,  that  he  would  assign  or  dis- 
charge the  mortgage  on  the  payment  of  the 
amount  due  thereon.  The  plaintiff  having  un- 
ci1' 


mediately  acted  upon  such  agreement,  and  in 
compliance  with  its  terms  tendered  to  the 
defendant  the  amount  due  on  the  mortgage,  it 
was  held  that  he  was  entitled  to  the  immediate 
possession  of  the  property,  and  that  a  subse- 
quent sale  thereof  by  the  mortgagee  was  a 
conversion. 

3.  Effect  of  Usage  and  Custom.  —  Blenkinsop  v. 

Clayton,  7  Taunt.  597,  2  E.  C.  L.  597,  where  it 
was  held  that  if  a  buyer  of  goods  draws  the 
edge  of  a  shilling  over  the  hand  of  the  seller 
and  returns  the  money  into  his  own  pocket, 
which  in  the  north  of  England  is  called  the 
striking  off  a  bargain,  this  is  not  a  part  pay- 
ment within  the  statute  of  frauds. 

4.  Necessity  for  Actual  Transfer  or  Delivery  of 
Earnest  or  Part  Payment. —  Walrath  v.  Ingles,  64 
Barb.  (N.  Y.)  265,  in  which  case  the  seller 
agreed  to  take  a  barrel  of  sugar  as  part  pay- 
ment, which  sugar  he  was  to  take  away  when 
he  delivered  the  goods  which  he  sold.  The 
barrel  of  sugar  was  filled  up  in  his  presence 
and  headed  up  with  the  directions  that  it  be  set 
aside  for  the  seller  and  his  name  marked  upon 
it,  and  the  price  per  pound  was  agreed  upon, 
but  the  weight  of  the  sugar  was  not  ascer- 
tained, nor  was  the  aggregate  sum  which  the 
sugar  would  come  to  at  the  price  per  pound  so 
agreed  upon.  It  was  held,  under  the  statute 
requiring  payment  to  be  made  at  the  time  of 
the  contract,  that  there  was  no  such  earnest  or 
part  payment  as  would  satisfy  the  statute. 
Citing  Chitty  on  Contracts  348,  349. 

Insufficiency  of  Mere  Parol  Promise  to  Pay.  — 
Gilman  v.  Hill,  36  N.  H.  311. 

Insufficiency  of  Buyer's  Written  Promise  to  De- 
liver Goods  at  Future  Day.  —  Combs  v,  Bateman, 
10  Barb.  (N.  Y.)  573,  wherein  it  was  declared 
that  the  consideration  of  the  buyer's  written 
agreement  to  pay  twenty  dollars  in  oats  was  the 
undertaking  of  the  seller  to  sell  and  deliver  his 
horses,  and  that  that  not  being  in  writing 
there  was  no  consideration  for  the  buyer's 
promise. 

Payment  frr  Goods  Previously  Purchased  from 

Seller.  —  In  Organ  v.  Stewart,  60  N.  Y.  413, 
the  seller  consented  to  deliver  the  property  in 
consideration  that  the  buyer  would  pay  for 
other  property  which  had  already  been  deliv- 
ered, the  seller  yielding  to  the  wrongful  claim 
of  the  buyer  that  the  property  to  be  delivered 
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(2)  Forfeit  Deposited  by  Parties  with  Third  Person.  —  Where  the  parties 
to  the  contract  put  up  a  sum  of  money  to  be  forfeited  to  the  nondefaulting 
party,  it  is  not  a  part  payment  and  therefore  does  not  take  the  contract  out 
of  the  statute.1 

(3)  Time  of  Payment  —  In  General.  —  Under  the  English  statute  which 
excepts  the  contract  when  the  buyer  shali  give  something  in  earnest  to  bind 
the  bargain  or  in  part  payment,  and  other  statutes  containing  a  similar 
provision,  a  payment  or  part  payment  need  not  be  made  at  the  time  when 
the  contract  is  entered  into,  but  it  is  sufficient  that  it  is  given  and  received 
afterwards.2 

Under  Statutes  Requiring  Payment  at  the  Time.  —  In  some  states  statutes  have  been 
enacted  which  require  payment  or  part  payment  to  be  made  "  at  the  time," 
and  it  has  been  held  under  such  statutes  that  the  mere  tender  and  acceptance 
of  payment  after  the  contract  has  been  made  is  not  sufficient  to  except  the 
contract  from  the  statute,  and  that  subsequent  payment,  to  have  that  effect, 
must  be  made  and  received  for  the  express  purpose  of  complying  with  the 
statutes  and  validating  the  contract,  or  that  when  payment  is  subsequently 
made  the  parties  may  reaffirm  or  restate  the  terms  of  the  contract.3 

(4)  What  May  Be  Given  and  Received  in  Payment  —  (a)  In  General.  —  What 
the  parties  agree  shall  constitute  payment,  the  law  will  adjudge  to  be  payment. 
It  is  competent  for  parties  to  designate  by  their  contract  how  and  in  what 
payment  may  be  made.  It  is  by  no  means  true  that  payment  can  only  be 
made  in  money;  on  the  contrary,  it  may  be  made  in  property  or  in  services. 


was  embraced  in  the  original  contract.  It  was 
held  that  such  payment  was  insufficient,  the 
court  saying:  "  It  is  manifest  that  the  payment 
which  under  the  statute  will  validate  a  con- 
tract must  be  a  payment  of  a  part  of  the 
purchase  price  of  the  goods  sold  by  the  con- 
tract sought  to  be  enforced.  It  is  true  that 
the  referee  finds  that  the  money  was  paid  on 
the  whole  wool,  but  this  is  his  legal  conclusion 
from  facts  which  do  not  support  it.  *  *  * 
The  doctrine  of  estoppel  in  pais  has  no  appli- 
cation when  the  party  claiming  the  benefit  of  it 
has  been  induced  to  do  only  that  which  he 
might  have  been  compelled  to  do,  whatever 
motives  the  other  party  may  have  presented  to 
induce  performance."  Reversing  1  Hun  (N.  Y.) 
411. 

1.  Insufficiency  of  Forfeit  Deposited  with  Third 
Person.  —  Noakes  v.  Morey,  30  Ind.  103  ;  Howe 
v.  Hayward,  108  Mass.  54:  Jennings  v.  Dun- 
ham, 60  Mo.  App.  635,  citing  Howe  v.  Hayward, 
108  Mass.  54,  and  distinguishing  Alexander  v. 
Moore,  19  Mo.  143. 

2.  Sufficiency  of  Subsequent  Payment  or  Part 
Payment,  —  Raymond  v.  Colton,  (C.  C.  A.)  104 
Fed.  Rep.  219;  Whitwell  v.  Wyer,  11  Mass.  6: 
Thompson  v.  Alger,  12  Met.  (Mass.)  435; 
Damon  v.  Osborn,  1  Pick.  (Mass.)  480.  See 
also  Carter  v.  Toussaint,  5  B.  &  Aid.  855,  7 
E.  C.  L.  280  ;  Walker  v.  Nussey,  16  M.  &  W. 
302;  Gault  v.  Brown,  48  N.  H.  183. 

3.  Insufficiency  of  Subsequent  Payment  unless 
Contract  Is  Reaffirmed  or  Restated — New  York. 
—  Jackson  v.  Tupper,  101  N.  Y.  515  ;  Hunter  v. 
Wetsell,  84  N.  Y.  549,  57  N.  Y.  375,  15  Am. 
Rep,  508;  Hawley  v.  Keeler,  53  N.  Y.  114,  af- 
firming 62  Barb.  (N.  Y.)  231  ;  Bissell  v.  Bal- 
com,  39  N.  Y.  275,  reversing  40  Barb.  (N.  Y.) 
98;  McKnight  v.  Dunlop,  5  N.  Y.  537,  55  Am. 
Dec.  370;  Chapin  v.  Potter,  1  Hilt.  (N.  Y. ) 
366 ;  Hallenbeck  v.  Cochran,  20  Hun  (N.  Y.) 
416.    See  also  Colton  v.  Raymond,  (C.  C.  A.) 


114  Fed.  Rep.  863  ;  Sprague  v.  Blake,  20  Wend. 
(N.  Y.)  61.  Contra,  Thompson  v.  Alger,  12 
Met.  (Mass.)  428,  wherein  it  was  held  that  a 
payment  of  part  of  the  price  after  the  time 
when  the  contract  was  made  would  take  the 
case  out  of  the  New  York  statute,  although  the 
provision  of  that  statute  was  that  there  should 
be  payment  "  at  the  time."  « 

Oregon.  —  Milos  v.  Covacevich,  40  Oregon 
■239- 

Wisconsin.  —  Crosby  Hardwood  Co.  v.  Tres- 
ter,  90  Wis.  412;  Kerkhof  v.  Atlas  Paper 
Co.,  68  Wis.  674 ;  Hanson  v.  Roter,  64  Wis. 
622  ;  Bates  v.  Chesebro,  36  Wis.  636,  32  Wis. 
594 ;  Pike  v.  Vaughn,  39  Wis.  499 ;  Paine  v. 
Fulton,  34  Wis.  83. 

Question  of  Fact  for  Jury  as  to  Whether  Terms 
of  Contract  Were  Restated.  —  Hunter  v.  Wetsell, 
84  N.  Y.  549,  38  Am.  Rep.  544. 

Fast  Consideration. —  Smith  v.  Bouck,  33  Wis. 
19,  was  decided  under  a  statute  which  pro- 
vided that  unless  other  things  were  done  "  the 
buyer  shall,  at  the  time,  pay  some  part  of  the 
purchase  money."  It  was  declared  that  "  the 
construction  of  this  clause  has  always  been 
that  no  mere  agreement  to  pay  money  without 
actual  payment  or  giving  credit  by  some  man- 
ual act  is  sufficient  to  satisfy  it ;  "  that  a  past 
consideration  is  not  sufficient;  and  that  no 
consideration,  however  valuable,  can  be  substi- 
tuted for  the  payment  of  some  part  of  the 
purchase  money  at  the  time. 

Subsequent  Payment  After  Varying  Terms  of 
Original  Contract  Sufficient.  —  In  Allis  v.  Read, 
45  N.  Y.  142,  after  an  oral  contract  had  been 
made  the  parties  again  met,  and  upon  further 
negotiations  and  agreements  varying  somewhat 
from  the  original  void  contract,  the  buyer  de- 
livered a  note  which  he  held  to  the  seller  to  be 
collected  by  the  seller  and  applied  on  the  pur- 
chase price,  and  it  was  held  that  the  contract 
was  binding  under  the  statute. 
969  Volume  XXIX. 


Contracts  for  the  Sale  of  VERBAL  AGREEMENTS. 


Goods,  Wares,  etc. 


In  short,  whatever  the  parties  agree  shall  constitute  payment  will  be  regarded 
by  the  courts  as  payment,  provided  the  thing  agreed  upon  is  of  some  value.1 

(b)  Payment  by  Check  or  Note,  —  A  check  given  by  the  buyer  when  it  is  accepted 
in  pa3'ment  and  is  actually  paid  satisfies  the  statutes; 2  but  as  to  the  sufficiency 
of  a  note  given  by  the  buyer  the  authorities  are  not  in  accord.  A  promissory 
note  which  is  not  covered  by  the  law  merchant  has  been  held  to  be  a  mere 
agreement  to  pay  in  the  future,  and  not  effective  as  payment  for  the  purpose 
of  taking  the  contract  out  of  the  statute,  unless  there  is  an  express  agreement 
of  the  parties  that  such  note  shall  operate  as  payment.3 

(c)  Amount  of  Earnest  Money  or  Part  Payment.  —  Anything,  however  small  in  value, 
which  is  given  in  earnest  or  part  payment  will  take  the  transaction  out  of  the 
statute.4 

(5)  By  and  to  Whom  Payment  May  Be  Made  —  By  Whom.  —  The  payment 
or  part  payment  may  be  made  either  by  the  buyer  or  his  agent.5 

To  Whom.  — The  payment  can  only  be  made  to  one  who  is  authorized  to 
receive  it,6  but  if  it  is  made  to  an  agent  of  the  buyer  it  is  sufficient.7 

To  One  of  Sellers  Who  Own  Goods  in  Severalty.  —  Where  a  sale  is  made  of  goods 
owned  by  the  sellers  in  severalty,  a  part  payment  made  to  one  of  the  sellers  in 


1.  Payment  May  Be  Made  in  Any  Kind  of  Prop- 
erty —  England.  —  Bach  v.  Owen,  5  T.  R.  409. 

United  States.  —  McLure  v.  Sherman,  70 
Fed.  Rep.  190. 

Georgia.  —  Phillips  v.  Ocmulgee  Mills,  55  Ga. 
633. 

Indiana.  —  Weir  v.  Hudnut,  115  Ind.  525; 
Kuhns  v.  Gates,  92  Ind.  66  ;  Tilford  v.  Roberts, 
8  Ind.  254. 

Massachusetts.  —  Eastern  R.  Co.  v.  Benedict. 
10  Gray  (Mass.)  212. 

Minnesota.  —  Burton  v.  Gage,  85  Minn.  355. 

New  York.  —  Hunter  v.  Wetsell,  84  N.  Y. 
549;  Combs  v.  Bateman,  10  Barb.  (N.  Y.)  573. 

Vermont.  —  Dow  v.  Worthen,  37  Vt.  100. 

Wisconsin.  —  Sharp  v.  Carroll,  66  Wis.  62. 

Part  Payment  May  Be  Made  in  Labor. —  See 
also  Weir  v.  Hudnut,  115  Ind.  525. 

Payment  May  Be  Made  by  Giving  the  Seller 
Reliable  Information  Pursuant  to  the  Contract.  — 
White  v.  Drew,  (Supm.  Ct.  Spec.  T.)  56  How. 
Pr.  (N.  Y.)  S3- 

2.  Sufficiency  of  Payment  by  Check.  —  McLure 
v.  Sherman,  70  Fed.  Rep.  190 ;  Logan  v.  Car- 
roll, 72  Mo.  App.  613  ;  Hunter  v.  Wetsell,  84 
N.  Y.  549,  38  Am.  Rep.  544. 

Check  Not  Sufficient  as  Payment  Where  It  Is 
Not  So  Intended  by  the  Parties.  —  Noakes  v. 
Morey,  30  Ind.  103. 

Payment  by  Check  Where  Statute  Requires 
Payment  "  at  the  Time  "  of  Sale. —  Payment  may 
be  made  by  a  check  when  it  is  accepted  by  the 
seller  as  such  and  in  due  course  is  actually 
paid,  even  though  the  statute  requires  payment 
to  be  made  "  at  the  time  "  of  the  sale.  Hunter 
v.  Wetsell,  84  N.  Y.  549,  38  Am.  Rep.  544, 
citing  in  support  of  the  proposition  that  the 
statute  does  not  mean  rigorously  that  payment 
must  be  made  eo  instante,  Hawley  v.  Keeler, 
S3  N.  Y.  114;  Bissell  v.  Balcom,  39  N.  Y.  275; 
Artcher  v.  Zeh,  5  Hill  (N.  Y.)  200. 

3.  Sufficiency  of  Buyer's  Note  Dependent  upon 
Express  Agreement  that  It  Shall  Operate  as  Pay- 
ment. —  Krohn  v.  Bantz,  68  Ind.  277  ;  Alford  v. 
Baker,  53  Ind.  279 ;  Maxwell  v.  Day,  45  Ind. 
509.  See  also  Weightman  v.  Caldwell.  4  Wheat. 
(U.  S.)  85,  wherein  the  seller  recovered  on 
the  buyer's  note.    See  further  Chitty  on  Con- 


tracts (nth  ed.)  565;  10  Petersdorf's  Abr.  129, 
note.  See  contra  Ireland  v.  Johnson,  (County 
Ct.)  28  How.  Pr.  (N.  Y.)  463,  holding  that  a 
promissory  note  of  the  buyer  is  insufficient,  and 
citing  Combs  v.  Bateman,  10  Barb.  (N.  Y.)  574. 
It  is  to  be  observed  that  the  New  York  statute 
expressly  requires  "  payment  at  the  time."  And 
see  generally  the  title  Payment,  vol.  22,  p.  513. 

Sufficiency  of  Approved  Indorsed  Note.  —  Mills 
v.  Hunt,  20  Wend.  (N.  Y.)  431. 

4.  Smallness  of  Part  Payment  or  Earnest  Im- 
material. —  Morton  v.  Tibbett,  15  Q.  B.  428, 
69  E.  C.  L.  428,  per  Lord  Campbell,  Ch.  J., 
obiter;  Galbraith  v.  Holmes,  15  Ind.  App.  34, 
per  Lotz,  J.,  obiter.  See  also  Woodburn  v. 
Cogdal,  39  Mo.  222;  Kuhns  v.  Gates,  92  Ind. 
66. 

"  Earnest  "  Defined.  —  As  used  in  the  statute  of 
frauds  "  earnest "  is  regarded  as  a  part  pay- 
ment for  the  price.  Howe  v.  Hayward,  108 
Mass.  54,  wherein  Chapman,  Ch.  J.,  cited  1 
Dane  Abr.  235 ;  2  Bl.  Com.  447 ;  Pordage  v. 
Cole,  1  Saund.  3190!;  Langfort  v.  Tiler,  1  Salk. 
113;  Walker  v.  Nussey,  16  M.  &  W.  302: 
Morton  v.  Tibbett,  15  Q.  B.  428,  69  E.  C.  L. 
428.  See  also  Howe  v.  Hayward,  108  Mass. 
54 ;  Krohn  v.  Bantz,  68  Ind.  277. 

What  Constitutes  Earnest  —  Delivery  by  Buyer 
of  Bags  in  Which  to  Put  Corn  Insufficient.  — 
Hudnut  v.  Weir,  100  Ind.  501,  wherein  the 
bags  remained  the  property  of  the  buyer  after 
he  had  delivered  them  to  the  seller,  and  were 
to  be  returned  to  the  buyer. 

5.  Sufficiency  of  Payment  Made  by  Agent.  — 
Alexander  v.  Oneida  County,  76  Wis.  56. 

6.  Payment  Must  Be  Made  to  One  Authorized  to 
Receive  It.  —  Russell  v.  Wisconsin,  etc.,  R.  Co., 
39  Minn.  145. 

7.  Sufficiency  of  Payment  to  Buyer's  Agent.  — 
Jones  v.  Wattles,  (Neb.  1902)  92  N.  W.  Rep. 
765. 

Payment  to  Unauthorized  Agent  May  Be  Ratified 
by  Seller.  —  Hawley  v.  Keeler,  53  N.  Y.  114, 
holding  that  authority  to  receive  payment  for 
the  seller  can  be  shown  by  any  act  on  his  part 
recognizing  it,  and  that  if  the  seller  subsequently 
ratifies  the  act  of  the  agent  it  is  equivalent  to 
an  original  authority  to  receive  payment. 
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order  to  bind  the  bargain  belongs  to  the  sellers  ratably  and  is  sufficient  to 
satisfy  the  statute  as  to  all  of  the  sellers.1 

(6)  Necessity  for  Acceptance  of  Payment.  —  A  mere  offer  of  payment  does 
not  take  the  case  out  of  the  statute  unless  the  seller  accepts  payment,  and 
this  he  may  refuse  even  though  he  has  offered  to  receive  the  money.2 

(7)  Sale  by  Debtor  to  Creditor  —  Application  of  Payment.  —  A  verbal  agree- 
ment to  buy  goods,  etc.,  and  that  an  existing  debt  of  the  seller  to  the  buyer 
shall  be  applied  as  a  payment,  or  part  payment,  upon  the  price,  is  within  the 
statute;  but  where  there  is  an  actual  cancellation  and  discharge  of  the 
indebtedness  on  the  books  of  the  buyer,  or  a  written  receipt  executed  by  him, 
or  some  other  like  unequivocal  act  which  does  not  rest  in  mere  words,  and 
which  will  bind  the  buyer  and  will  put  it  in  the  power  of  the  seller  to  enforce 
the  contract,  there  is  such  a  payment,  or  part  payment,  as  will  satisfy  the 
statute.3 


1.  To  One  of  Sellers  Who  Own  Goods  in  Sever- 
alty.—  Burhans  v.  Corey,  17  Mich.  282. 

2.  Necessity  for  Acceptance  of  Payment.  — 
Hershey  Lumber  Co.  v.  St.  Paul  Sash,  etc.,  Co., 
66  Minn.  449  ;  Edgerton  v.  Hodge,  41  Vt.  676. 
See  also  Dow  v.  Worthen,  37  Vt.  108. 

3.  Application  of  Payment.  —  Benjamin  on 
Sales  139;  Browne  on  Statute  of  Frauds  (4th 
ed.),  §  3420;  1  Chitty  'on  Contracts  564;  3 
Parsons  on  Contracts  52 ;  Reed  on  Statute  of 
Frauds,  §  231  ;  Story  on  Sales,  §  273a.  See 
also  the  following  cases  : 

England.  —  Walker  v.  Nussey,  16  M.  &  W. 
302;  Norton  v.  Davison,  (1899)  1  Q.  B.  401, 
following  Walker  v.  Nussey,  16  M.  &  W.  302. 

Indiana.  —  Galbraith  v.  Holmes,  1 5  Ind.  App. 
34,  distinguishing  Martz  v.  Putnam,  117  Ind. 
392,  and  Bertelson  v.  Bower,  81  Ind.  512. 

Michigan.  —  Gorman  v.  Brossard,  120  Mich. 
611. 

New  Jersey.  —  Matthiessen,  etc.,  Refining  Co. 
v.  McMahon,  38  N.  J.  L.  536,  following  Walker 
v.  Nussey,  16  M.  &  W.  302. 

Neiv  York.  —  Pitney  v.  Glen's  Falls  Ins.  Co., 
65  N.  Y.  6;  Brabin  v.  Hyde,  32  N.  Y.  519,  re- 
versing 30  Barb.  (N.  Y.)  265  ;  Clark  v.  Tucker, 
2  Sandf.  (N.  Y.)  157;  Teed  v.  Teed,  44  Barb. 
(N.  Y.)  96;  Wylie  v.  Kelly,  41  Barb.  (N.  Y.) 
594;  Buskirk  v.  Cleveland,  41  Barb.  (N.  Y.) 
610;  Ely  v.  Ormsby,  12  Barb.  (N.  Y.)  570; 
Artcher  v.  Zeh,  5  Hill  (N.  Y.)  200;  Mattice  v. 
Allen,  3  Keyes  (N.  Y.)  492  [following  Brabin 
v.  Hyde,  32  N.  Y.  519,  and  distinguishing  Davis 
v  Spencer,  24  N.  Y.  386]  ;  Walrath  v.  Richie, 
5  Lans.  (N.  Y.)  362  [following  Brabin  v.  Hyde, 
32  N.  Y.  519]  ;  Clark  v.  Tucker,  2  Sandf.  (N. 
Y.)  157. 

Oregon.  —  Milos  v.  Covacevich,  40  Oregon 
239- 

Vermont.- — Dow  v.  Worthen,  37  Vt.  108. 

Wisconsin.  —  Norwegian  Plow  Co.  v.  Han- 
thorn,  71  Wis.  529;  Sharp  v.  Carroll,  66  Wis. 
67,  per  Lyon,  J. ;  Gleason  v.  Day,  9  Wis.  498. 

Surrender  of  Seller's  TTote.  —  Where  the  sale 
is  made  in  consideration  for  the  surrender  of 
the  seller's  notes  held  by  the  buyer,  this  is 
such  payment,  or  part  payment,  as  will  satisfy 
the  statute.    Sharp  v.  Carroll,  66  Wis.  62. 

Entering  Credit  upon  Buyer's  Books.  —  Where 
the  property  is  paid  for  by  giving  the  seller  the 
actual  credit  for  the  amount  upon  a  debt  then 
owing  by  him  to  the  buyer  and  by  entering  such 
credit  upon  the  buyer's  books,  there  is  a  suffi- 
cient payment.    Fish's  Eddy  Chemical  Co.  v. 


Stevens,  92  Hun  (N.  Y.)  179;  Norwegian  Plow 
Co.  v.  Hanthorn,  71  Wis.  529. 

It  has  been  held  that  where  the  goods  are 
sold  with  the  understanding  that  the  seller  shall 
deduct  from  the  price  the  amount  of  a  debt  due 
by  him  to  the  buyer,  the  sale  will  not  be  upheld 
without  a  writing  or  memorandum  merely  be- 
cause the  seller  upon  delivering  the  goods 
charges  the  buyer  with  the  price  minus  the 
stipulated  credit,  where  the  buyer  does  not  ac- 
cept the  goods  and  returns  them  as  being  in- 
ferior to  sample.  Walker  v.  Nussey,  16  M.  & 
W.  302. 

In  Teed  V.  Teed,  44  Barb.  (N.  Y.)  96,  where 
it  was  agreed  between  the  buyer  and  the  seller 
that  the  amount  due  to  the  buyer  should  apply 
as  a  partial  payment,  it  was  held  that  an  entry 
made  by  the  buyer  on  his  memorandum  book 
was  insufficient  to  make  it  operate  as  a  payment 
towards  the  property  bought  by  him,  and  that 
such  entry  should  have  been  made  on  his  ac- 
count book.  Citing  Brabin  v.  Hyde,  30  Barb. 
(N.  Y.)  265. 

Agreement  to  Indorse  Payment  upon  Mortgar  e 
Held  by  Buyer.  —  An  agreement  to  indorse  the 
price  of  the  property  upon  a  mortgage  held  by 
the  buyer  against  the  seller,  without  any  in- 
dorsement being  in  fact  made,  does  not  consti- 
tute a  payment.  Ely  v.  Ormsby,  12  Barb.  (N. 
Y.  570,  following  Artcher  v.  Zeh.  5  Hill  (N  .Y.) 
200,  Shindler  v.  Houston,  1  N.  Y.  261. 

The  Buyer  Must  Release  the  Debt  Owing  to 
Him.  —  Rankins  v.  Grupe,  36  Hun  (N.  Y.)  481. 

Sufficiency  of  Indorsement  of  Credit  on  Notes  of 
Seller.  —  Dieckman  v.  Young,  87  Mo.  App.  530. 

Sufficiency  of  Surrender  of  Seller's  Mote.  —  An 
agreement  whereby  certain  chattels  are  to  be 
turned  over  by  the  owner  in  consideration  of 
the  surrender  of  a  note  given  by  him  for  the 
purchase  price  is  a  contract  of  sale  within  the 
meaning  of  the  statute  of  frauls.  Hudson  v. 
Emmons,  107  Mich.  549. 

Novation,  —  In  Cotterill  v.  Stevens,  10  Wis. 
422,  it  was  agreed  between  the  buyer,  the  seller, 
and  one  who  owed  the  seller  one  thousand  dol- 
lars and  to  whom  the  buyer  was  indebted  in  the 
sum  of  five  hundred  dollars,  that  the  buyer 
should  pay  five  hundred  dollars  to  the  seller, 
and  that  the  latter  should  extinguish  the  debt 
of  his  creditor,  in  accordance  with  which  agree- 
ment the  seller  gave  credit  to  his  deblor.  The 
understanding  of  the  parties  was  that  the  buyer, 
by  paying  to  the  seller  the  debt  which  the  buyer 
owed,  discharged  that  debt  and  at  the  same  time 
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c.  Evidence  of  Payment. — The  statute  only  requires  actual  part  pay- 
meat.  It  does  not  require  that  such  payment  shall  be  shown  by  writing,  but 
leaves  the  parlies  to  prove  the  payment  by  such  proof  as  they  may  have;  but 
it  Joes  require  proof  of  payment  and  not  of  a  mere  agreement  to  pay  or  to 
apply  in  payment.1 

d.  Effect  of  Payment  —  (i)  In  General.  —  By  the  terms  of  the  statute, 
where  something  is  given  in  earnest  to  bind  the  bargain  or  in  part  payment, 
the  contract  is  to  be  allowed  to  be  good,  although  there  is  no  note  or  memo- 
randum, and  although  the  goods,  or  a  part  of  them,  are  not  accepted  and 
received  by  the  buyer.2 

(2)  Entirety  of  Contract  upon  Which  Part  Payment  Is  Made.  —  It  occa- 
sionally happens  that  when  a  part  payment  is  relied  upon  it  is  necessary  to 
determine  whether  the  contract  is  an  entirety  or  whether  there  are  several 
contracts  upon  one  of  which  only  the  payment  was  made;  the  rule  being,  it 
would  seem,  that  where  the  sale  of  various  kinds  of  goods  at  different  pi  ices 
constitutes  one  transaction  the  contract  is  an  entirety  and  as  such  will  be 
taken  out  of  the  statute  by  a  part  payment.3 

5.  Delivery,  Acceptance,  and  Receipt  of  Goods  —  a.  Necessity  for  Accept- 
ance and  Receipt  —  in  General,  —  The  seventeenth  section  provides  as  one 
of  the  exceptions  that  "  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,"  and  in  order  to  bring  a  contract  for  the  sale  of 
goods,  etc.,  within  this  or  a  similar  exception  it  is  necessary  that  the  goods 
should  have  been  received  and  also  accepted  by  the  buyer  in  the  manner 
which  will  be  hereinafter  prescribed.4 


extinguished  pro  tanto  the  debt  due  from  the 
buyer.  It  was  held  that  this  was  equivalent  to 
part  payment  for  the  goods  bought  and  took 
the  case  out  of  the  statute. 

1.  Evidence  of  Payment,  —  Matthiessen,  etc., 
Refining  Co.  v.  MdVEahon,  38  N.  J.  L.  536, 
wherein  Depue,  J.,  declared  that  in  cases  within 
the  statute  payment  may  be  proved  by  the  oral 
admission  of  the  seller  or  by  any  other  proper 
evidence;  Dow  v.  Worthen,  37  Vt.  108. 

2.  Effect  of  Paymiiifc  —  Indiana.  —  Pierce  v. 
Gibson,  2  Ind.  408. 

Massachusetts.  —  French  v.  Boston  Nat.  Bank, 
179  Mass.  404;  Dean  v.  Tallman,  105  Mass. 
443;  Whitwell  v.  Wyer,  n  Mass.  6;  Eastern 
R.  Co.  v.  Benedict,  10  Gray  (Mass.)  212. 

New  Hampshire.  —  Towne  v.  Davis,  66  N.  H. 
396. 

New  York.  —  Allen  v.  Aguirre,  7  N.  Y.  543, 
affirming  10  Barb.  (N.  Y.)  74;  Woodford  v. 
Patterson,  32  Barb.  (N.  Y.)  630;  Fish's  Eddy 
Chemical  Co.  v.  Stevens,  92  Hun  (N.  Y.)  179; 
Bliss  v.  Misner,  4  Thomp.  &  C.  (N.  Y.)  633. 

Vermont.  —  Dow  v.  Worthen,  37  Vt.  108. 

Effect  of  Part  Payment. —  2  Bl.  Com.  447 ; 
Sheppard  Touch.  224;  Wood  on  Frauds,  §  293. 
See  also  the  following  cases : 

England.  —  Searle  v.  Keeves,  2  Esp.  598 ; 
Langfort  v.  Tiler,  1  Salk.  113.  See  also  Elliott 
v.  Pybus,  10  Bing.  512,  25  E.  C.  L.  222. 

Indiana.  —  Weir  v.  Hudnut,  115  Ind.  525; 
Harper  v.  Miller,  27  Ind.  277  ;  White  v.  Allen, 
9  Ind.  561  ;  Pierce  v.  Gibson,  2  Ind.  408. 

Maryland.  —  Franklin  v.  Long,  7  Gill  &  J. 
(Md.)  407. 

Massachusetts.  —  Howe  /v.  Hayward,  108 
Mass.  54. 

Missouri.  —  Woodburn  v.  Cogdal,  39  Mo. 
222. 

Nebraska.  —  Jones  v.  Wattles,  (Neb.  1902) 
92  N.  W.  Rep.  765. 


New  York.  ■ —  Bissell  v.  Balcom,  39  N.  Y. 
27S  ;  Joseph  v.  Struller,  (Supm.  Ct.  App.  T.)  25 
Misc.  (N.  Y.)  173;  Artcher  v.  Zeh,  5  Hill  (N. 
Y.)  200  ;  Fish's  Eddy  Chemical  Co.  v.  Stevens, 
92  Hun  (N.  Y.)  179;  Brown  v.  Hall,  5  Lans. 
(N.  Y.)  177;  Dennison  v.  Carnahan,  1  E.  D. 
Smith  (N.  Y.)  144. 

Vermont.  —  Danforth  v.  Walker,  40  Vt.  257  ; 
Richardson  v.  Squires,  37  Vt.  640. 

Wisconsin.  —  Alexander  v.  Oneida  County, 
76  Wis.  56;  Gano  v.  Chicago,  etc.,  R.  Co.,  66 
Wis.  1  ;  Sharp  v.  Carroll,  66  Wis.  62. 

Trespass  Committed  by  Buyer  After  Payment 
and  Before  Delivery  by  Seller.  —  It  has  been  held 
that  where  the  buyer  has  paid  for  the  goods  but 
has  not  performed  acts  which  he  has  contracted 
to  do  in  order  to  enable  him  to  deliver  the 
goods,  it  is  not  sufficient  for  the  buyer  to  go  upon 
the  seller's  premises  and  take  the  goods  away, 
and  that  such  act  of  taking  the  goods  away 
c  mounts  to  a  trespass  and  a  conversion.  Acra- 
man  v.  Morrice,  8  C.  B.  449,  65  E.  C.  L.  449. 

Exercise  of  Option  to  Take  More  Property  After 
Part  Payment.  —  In  Brown  v.  Hall,  5  Lans.  (N. 
Y.)  177,  certain  property  was  sold  with  an  op- 
tion on  the  part  of  the  buyer  to  take  other  prop- 
erty and  part  payment  was  made.  Afterwards, 
and  before  the  parties  separated,  it  was  agreed 
that  the  buyer  should  take  the  property  upon 
which  he  had  an  option.  It  was  found  by  the 
jury  that  the  contract  was  an  entirety,  and  it 
was  held  that  the  part  payment  covered  the 
property  as  to  which  the  buyer  exercised  the 
option.  Distinguishing  Price  v.  Lea,  1  B.  &  C. 
156,  8  E.  C.  L.  68. 

3.  Sufficiency  of  Part  Payment  Where  Contract 
Is  an  Entirety.  —  See  Allard  v.  Greasert,  61  N. 
Y.  1  ;•  Gano  v.  Chicago,  etc.,  R.  Co.,  66  Wis.  1. 

4.  Necessity  for  Receipt  and  Acceptance  — 
England.  —  Planson  v.  Armitage,  5  B.  &  Aid. 
557,  7  E.  C.  L.  191  ;  Carter  v.  Toussaint,  5  B. 
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Insufficiency  of  Mere  Delivery  or  Receipt  of 
the  buyer,  or  the  receipt  oi  Llieiii  by 

&  Aid.  855,  7  E.  C.  L.  280;  Howe  v.  Palmer,  .3 

B.  &  Aid.  321,  5  E.  C.  L.  303  ;  Tempest  v.  Fitz- 
gerald, 3  B.  &  Aid.  680,  5  E.  C.  L.  419;  Bewail 
v.  Burn,  3  B.  &  C.  423,  10  E.  C.  L.  13S;  Thomp- 
son v.  Maceroni,  3  B.  &  C.  1,  10  E.  C.  L.  3; 
Baldey  v.  Parker,  2  B.  &  C.  37,  9  E.  C.  L.  16; 
Smith  v.  Hudson,  6  B.  &  S.  431,  118  E.  C.  L. 
431  ;  Cusaek  v.  Robinson,  1  B.  &  S.  299,  101  E. 

C.  L.  299;  Phillips  v.  Bristolli,  2  B.  &  C.  511,  9 
E.  C.  L.  162;  Maberley  v.  Sheppard,  10  Bing. 
99,  25  E.  C.  L.  43;  Acebal  v.  Levy,  10  Bing. 
376,  25  E.  C.  L.  170;  Kent  v.  Huskinson,  3  B. 

6  P.  233;  Proctor  v.  Jones,  2  C.  &  P.  532,  12 
E.  C.  L.  248;  Chaplin  v.  Rogers,  1  East  192; 
Hart  v.  Bush,  El.  Bl.  &  El.  494,  96  E.  C.  L.  494 ; 
Nicholson  v.  Bovver,  1  El.  tk  El.  172,  102  E.  C. 
L.  172;  Holmes  v.  Hoskins,  28  Eng.  L.  &  Eq. 
564;  Meredith  v.  Meigh,  22  Eng.  L.  &  Eq.  91  ; 
Hunt  v.  Hecht,  20  Eng.  L.  &  Eq.  524;  Cunliife 
v.  Harrison,  6  Exch.  903 ;  Coombs  v.  Bristol, 
etc.,  R.  Co.,  3  H.  &  N.  510;  Far- 1a  v.  Home, 
16  M.  &  W.  119;  Norman  v.  Phillips,  14  M.  & 
W.  277;  Bill  v.  Bament,  9  M.  &  W.  36;  Acra- 
man  v.  Morrice,  8  C.  B.  449,  65  E.  C.  L.  449  ; 
Johnson  v.  Dodgson,  2  M.  &  W.  653  ;  Taylor 
v.  Smith,  (1893)  2  Q.  B.  65;  P^ge  v.  Morgan, 
15  Q.  B.  D.  228;  Morton  v.  Tibbett,  15  Q.  B. 
428,  69  E.  C.  L.  428. 

Canada.  —  Scott  v.  Melady,  27  Ont.  App.  193. 
United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38. 

Delaware.  —  Maclary  v.  Turner,  9  Houst. 
(Del.)  281. 

Georgia.  —  Gunn  v.  Knoop,  73  Ga.  510; 
Bowers  v.  Anderson,  49  Ga.  143  ;  Denmead  v. 
Glass,  30  Ga.  637  ;  Lloyd  v.  Wright,  25  Ga.  215. 

Iowa.  —  Dierson  v.  Petersmeyer,  109  Iowa 
233- 

Maine.  —  Washington  Ice  Co.  v.  Webster,  62 
Me.  341;  Young  v.  Blaisdell,  60  Me.  272;  Ed- 
wards v.  Grand  Trunk  R.  Co.,  54  Me.  105.  48 
Me.  379;  Gooch  v.  Holmes.  41  Me.  523;  Max- 
well v.  Brown,  39  Me.  98;  Moody  v.  Brown.  34 
Me.  107.    See  also  Weeks  v.  Crie,  94  Me.  458. 

Maryland.  —  Ft.  Worth  Packing  Co.  v.  Con- 
sumers' Meat  Co.,  86  Md.  635  ;  Jones  v.  Me- 
chanics' Bank,  29  Md.  287  ;  Franklin  v.  Long, 

7  Gill  &  J.  (Md.)  407. 

Massachusetts.  —  Rodgers  v.  Jones,  129  Mass. 
421;  Atherton  v.  Newhall,  123  Mass.  141; 
Knights.  Mann,  120  Mass.  219,  it8  Mass.  143; 
Safford  v.  McDonough,  120  Mass.  200;  Remick 
v.  Sandford,  120  Mass.  309;  Johnson  v.  Cuttle. 
105  Mass.  447;  Quintard  v.  Bacon.  99  Mass. 
185;  Howard  v.  Borden,  13  Allen  (Mass.1  209; 
Boardman  v.  Spooner,  13  Allen  (Mass.)  353  ; 
Denny  v.  Williams,  5  Allen  (Mass.")  1  Frost- 
burg  Min.  Co.  v.  New  England  Glass  Co..  0 
Cush.  (Mass.)  115  ;  Snow  v.  Warner.  10  Met. 
(Mass.)  132;  Dole  v.  Stimpson,  21  Pick. 
(Mass.)  384. 

Michigan.  —  McCormick  Harvesting  Mach. 
Co.  v.  Cusack,  116  Mich.  647;  Winner  v.  Wil- 
liams, 62  Mich.  363  ;  Smith  v.  Brennan.  62 
Mich.  349  ;  Rindskopf  v.  De  Ruyter,  39  Mich. 
1;  Scotten  v.  Sutter,  37  Mich.  526;  Webber  v. 
Howe,  36  Mich.  154;  Grimes  v.  Van  Vechten, 
20  Mich.  410. 

Minnesota.  —  Waite  v.   McKelvy,   71  Minn. 


Goods.  —  Even  the  delivery  of  goods  to 
him,  without  an  accepuu;i_e  i$  i.ot  siiffi- 

167;  Fontaine  v.  Bush,  40  Minn.  141;  Russell 
v.  Wisconsin,  etc.,  R.  Co.,  39  Minn.  145;  Sim- 
mons Hardware  Co.  v.  Mullen,  33  Minn.  195 ; 
Taylor  v.  Mueller,  30  Minn.  343 ;  Simpson  v. 
Krumdick,  28  Minn.  355. 

Missouri.  —  Vincent  v.  Vieths,  60  Mo.  App. 
9;  Delventhal  v.  Jones,  53  Mo.  460;  Harvey  v. 
St.  Louis  Butchers'  Joint  Stock,  etc.,  Assoc.,  39 
Mo.  2ii  ;  Kirby  v.  Johnson,  22  Mo.  354;  Shel- 
ton  v.  Thompson,  96  Mo.  App.  327  ;  Montgom- 
ery v.  Gann,  51  Mo.  App.  187;  Lyle  v.  Shinne- 
barger,  17  Mo.  App.  73;  Fine  v.  Hornsby,  2 
Mo.  App.  61. 

Nebraska.  —  Wyler  ■  v.  Rothschild,  53  Neb. 
566;  Riley  v.  Bancroft,  51  Neb.  864;  Powder 
River  Live  Stock  Co.  v.  Lamb,  38  Neb.  339 ; 
Farmer  v.  Gray,  16  i\eb.  401. 

New  Hampshire.  - —  Ash  v.  Aldrich,  67  N.  H. 
581  ;  Clark  v.  Labreche,  63  N.  H.  397  ;  Prescott 
v.  Locke,  5 i  N.  H.  94;  Gilman  v.  Hill,  36  N.  H. 
311  ;  Shepherd  v.  Pressey,  32  N.  H.  49;  Messer 
v.  Woodman,  22  N.  H.  172. 

New  Jersey.  —  Finney  v.  Apgar,  31  N.  J.  L. 
266.  See  also  Mattliiessen,  etc.,  Refining  Co. 
v.  McMahon,  38  N.  J.  L.  536. 

New  York.  —  Pierson  v.  Crooks,  115  N.  Y. 
539;  Stone  v..  Browning,  68  N.  Y.  598,  51  N. 
Y.  211;  Cooke  v.  Millard,  65  N.  Y.-  352; 
Brewster  v.  Taylor,  63  N.  Y.  587,  affirming  39 
N.  Y.  Super.  Ct.  159;  Allard  v.  Greasert,  61  N. 
Y.  i-;  Schultz  v.  Bradley,  57  N.  Y.  646;  Haw- 
ley  v.  Keeler,  53  N.  Y.  114;  Caulkins  v.  Hell- 
man,  47  N.  Y.  449  ;  Rodgers  v.  Phillips,  40  N. 
Y.  519;  Gray  v.  Davis,  10  N.  Y.  285;  Shindler 
v.  Houston,  1  N.  Y.  261,  49  Am.  Dec.  ^516;  Ded- 
rich  v.  Leonard,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
St.  Rep.  780  ;  Mommer  v.  Friedlander,  (City 
Ct.  Tr.  T.)  2  City  Ct.  (N.  Y.)  247;  Clark  v. 
Tucker,  2  Sandf.  (N.  Y.)  157;  Nugent  v. 
Beakes,  34  N.  Y.  App.  Div.  123;  Smith  v.  New 
York  Cent.  R.  Co.,  4  Abb.  App.  Dec.  (N.  Y.) 
262;  Smith  v.  Mason,  Anth.  N.  P.  (N.  Y.)  146; 
Walrath  v.  Ingles,  64  Barb.  (N.  Y.)  265;  Ely 
v.  Ormsby,  12  Barb.  (N.  Y.)  570;  Baker  v. 
Cuyler,  12  Barb.  (N.  Y.)  667;  Outwater  v. 
Dodge,  7  Cow.  (N.  Y.)  85  ;  Vietor  v.  Stroock, 
15  Daly  (N.  Y.)  329;  Grey  v.  Cary,  9  Daly  (N. 
Y-)  363  :  Lewin  v.  Stewart,  (Supm.  Ct.  Gen. 
T.)  17  How.  Pr.  (N.  Y.)  5  ;  Dorsey  v.  Pike,  50 
Hun  (N.  Y.)  534:  Hallenbeck  v.  Cochran.  20 
Hun  (N.  Y.)  416;  Heermance  v.  Taylor,  14  Hun 
(N.  Y.)  149 ;  Ham  v.  Van  Orden,  4  Hun  (N. 
Y.)  700  ;  Brand  v.  Focht,  3  Keyes  (N.  Y.)  409  ; 
Walrath  v.  Richie,  5  Lans.  (N.  Y.)  362;  Nichols 
v.  Clark,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
107  ;  Shrimpton  v.  Dworsky,  (C.  PI.  Gen.  T.) 
2  Misc.  (N.  Y.)  123  ;  Clark  v.  Tucker,  2  Sandf. 
(N.  Y.)  157;  Carver  v.  Lane,  4  E.  D.  Smith 
(N.  Y.)  168:  Ralph  v.  Stuart,  4  F.  D.  Smith 
(N.  Y.)  627  ;  Kellogg  v.  Witherhead,  6  Thomp. 

6  C.  (N.  Y.)   52s  ;  Fitzsimmons  v.  Woodruff, 

7  Thomp.  &  C.  (N.  Y.)  3. 
North  Carolina.  —  Edwards  v.  Kelly,  8  Jones 

I..  (S3  N.  Car.)  69. 

North  Dakota.  —  Dinnie  v.  Johnson,  8  N. 
Dak.  153. 

Oregon.  —  Meyer  v.  Thompson,  t6  Oregon 
194. 

South  Carolina.  —  Smith  v.  Evans,  36  S.  Car. 
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cient.  Some  act  or  ctinduct  on  the  part  of  the  buyer  or  his  authorized  agent, 
manifesting  an  intention  to  accept  the  goods  as  a  performance  of  the  contract, 
and  to  appropriate  them,  is  required  to  supply  the  place  of  a  written  contract, 
or  payment,  or  part  payment.1 

Where  Contract  Is  in  Writing.  —  The  receipt  and  delivery  of  the  goods  are  not 
essential  at  common  law  to  the  validity  of  the  sale,  and  are  not  required  by 
the  statute  of  frauds  where  the  contract  is  in  writing.2 

Statutes  Dispensing  with  Acceptance.  —  Where  the  statute,  unlike  the  seventeenth 
section  of  the  original  statute  of  frauds,  provides  merely  that  the  goods 
shall  be  delivered,  there  is  a  conflict  of  authority  as  to  whether  acceptance 
is  necessary.3 

b.  Right  of  Buyer  to  Refuse  to  Accept  and  Receive  Goods.  — 
It  is  well  settled  that  where  a  sale  of  goods  is  not  within  any  of  the  excep- 
tions of  the  statute,  it  is  optional  with  the  buyer  when  the  goods  are  tendered 
or  delivered  to  him  to  accept  and  receive  them  or  not;  *  and  it  is  not  suffi- 
cient, in  order  to  take  the  case  out  of  the  statute,  that  the  seller  has  done  all 


69;  Sahlman  v.  Mills,  3  Strobh.  L.  (S.  Car.) 
384. 

Utah.  —  Hudson  Furniture  Co.  v.  Freed  Fur- 
niture, etc.,  Co.,  10  Utah  31. 

Vermont.  —  Agnew  v.  Dumas,  64  Vt.  147: 
Bassett  v.  Camp,  54  Vt.  232;  Strong  v.  Dodds, 
47  Vt.  348;  Gibbs  v.  Benjamin,  45  Vt.  124; 
Gorham  v.  Fisher,  30  Vt.  428. 

Wisconsin.  —  Hanson  v.  Roter,  64  Wis.  622  ; 
Bacon  v.  Eccles,  43  Wis.  227 ;  Pike  v.  Vaughn, 
39  Wis.  499;  Smith  v.  Bouck,  33  Wis.  19. 

Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424. 

Necessity  for  Receipt  in  Addition  to  Acceptance. 
—  Wyler  v.  Rothschild,  53  Neb.  566;  Powder 
River  Live  Stock  Co.  v.  Lamb,  38  Neb.  339. 

1.  Necessity  for  Acceptance  in  Addition  to  De- 
livery or  Receipt.  —  Black  on  Sales  106,  cited 
in  Cooke  v.  Millard,  65  N.  Y.  352  ;  2  Kent  Com. 
495;  Taylor  on  Evidence,  §  957,  cited  in  Hewes 
v.  Jordan,  39  Md.  472;  Benjamin  on  Sales,  §§ 
160,  181  ;  Browne  on  Statute  of  Frauds,  (3d 
ed.),  §§  326,  327;  Schouler  on  Personal  Prop- 
erty, pp.  485,  486.    See  also  the  following  cases  : 

England.  —  Cusack  v.  Robinson,  1  B.  &  S. 
299,  101  E.  C.  L.  299;  Taylor  v.  Smith,  (1893) 
2  Q.  B.  65. 

United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38. 

California.  —  Jamison  v.  Simon,  68  Cal.  17. 
Colorado.  —  Billin  v.  Henkel,  9  Colo.  394. 
Georgia.  —  See  Johnson  v.  Watson,  1  Ga.  348. 
Massachusetts.  —  Johnson     v.     Cuttle,  105 
Mass.  447. 

Minnesota.  —  Fontaine  v.  Bush,  40  Minn.  141. 

Nebraska.  —  Wyler  v.  Rothschild,  53  Neb. 
566 ;  Powder  River  Live  Stock  Co.  v.  Lamb,  38 
Neb.  339. 

Nezv  Hampshire.  —  Prescott  v.  Locke,  51  N. 
H.  94;  Gilman  v.  Hill,  36  N.  H.  311  ;  Shepherd 
v.  Pressey,  32  N.  H.  49. 

New  York.  —  Cooke  v.  Millard,  65  N.  Y.  352 ; 
Hawley  v.  Keeler,  53  N.  Y.  114;  Stone  v. 
Browning,  51  N.  Y.  211  ;  Caulkins  v.  Hellman, 
47  N.  Y.  449 ;  Cross  v.  O'Donnell,  44  N.  Y. 
661;  Gray  v.  Davis,  10  N./Y.  285;  Shindler  v. 
Houston,  1  N.  Y.  261  ;  Mommer  v.  Friedlander, 
(City  Ct.  Tr.  T.)  2  City  Ct.  (N.  Y.)  247; 
Smith  v.  New  York  Cent.  R.  Co.,  4  Abb.  App. 
Dec.  (N.  Y.)  262 ;  Heermance  v.  Taylor,  14 
Hun  (N.  Y.)  149;  Ham  v.  Van  Orden,  4  Hun 


(N.  Y.)  709;  Outwater  v.  Dodge,  6  Wend.  (N. 
Y.)  397. 

Utah.  —  Hudson  Furniture  Co.  v.  Freed  Fur- 
niture, etc.,  Co.,  10  Utah  31. 

Vermont.  —  Gibbs  v.  Benjamin,  45  Vt.  124. 
Wisconsin.  —  Spear  v.  Bach,  82  Wis.  192. 
Dicta  that  Acceptance  and  Receipt  Are  Equiva- 
lent.—  There  are  some  dicta  to  the  effect  that 
acceptance  and  receipt  are  equivalent:  See 
Castle  v.  Sworder,  6  H.  &  N.  832,  per  Cock- 
burn,  C.  J.,  and  Crompton,  J. ;  Marvin  v. 
Wallis,  6  El.  &  Bl.  726,  88  E.  C.  L.  726,  per 
Earle,  J.  But  these  remarks  cannot  be  re- 
garded as  of  any  weight,  being  contrary  to  the 
decided  current  of  authority.  Smith  v.  Hudson, 
6  B.  &  S.  436,  118  E.  C.  L.  436;  Cooke  v.  Mil- 
lard, 65  N.  Y.  352. 

Acceptance  Not  Inferred  from  Mere  Receipt  of 
Property. —  Meyer  v.  Thompson,  16  Oregon  194. 
See  also  Scotten  v.  Sutter,  37  Mich.  526. 

Prior  to  Acceptance  Seller  May  Demand  Goods 
Back  from  Buyer. —  See  Smith  v.  Hudson,  6  B.  & 
S.  431,  118  E.  C.  L.  431.  Compare  Johnson  v. 
Watson,  1  Ga.  348,  citing  Roberts  on  Frauds, 
§  178. 

Prior  to  Acceptance  Seller  May  Exercise  Right 
of  Stoppage  in  Transitu. —  Smith  v.  Hudson,  6  B. 
&  S.  431,  118  E.  C.  L.  431.  See  also  title 
Stoppage  in  Transitu,  vol.  26,  p.  1077. 

2.  Delivery  Is  Not  Necessary  Where  Contract  Is 
in  Writing. —  Warner  v.  Warner,  30  Ind.  App. 
578. 

3.  Statutes  Dispensing  with  Acceptance.  —  Bul- 
lock v.  Tschergi,  13  Fed.  Rep.  345,  holding  thai 
delivery  to  a  carrier  without  acceptance  is  suffi- 
cient to  satisfy  the  statute.  See  contra,  Dierson 
v.  Petersmeyer,  109  Iowa  233.  Both  of  these 
cases  were  decided  under  the  same  statute. 

Utah  Statute  Requiring  that  Buyer  Shall  "Ac 
cept  or  Receive." — A  statute  of  Utah  enacted 
in  1865  (2  Comp.  Laws  Utah  1888,  §  2836) 
made  it  sufficient  for  the  buyer  to  either  "  ac- 
cept or  receive  part  of  the  goods,"  but  this  was 
impliedly  repealed  by  a  statute  which  was 
passed  in  1884  (2  Comp.  Laws  Utah  1888, 
§  3918,  subd.  4),  which  provides  that  the  buy- 
ers should  accept  and  receive  a  part.  Hudson 
Furniture  Co.  v.  Freed  Furniture,  etc.,  Co.,  10 
Utah  31. 

4.  Option  of  Buyer  to  Accept  and  Receive  Goods 
or  Not. —  Rodgers  v.  Phillips,  40  N.  Y.  519; 
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that  is  required  of  him  by  the  oral  agreement,  because  it  is  then  for  the  buyer 
to  determine  whether  he  will  accept;  and  he  may  refuse  or  neglect  to  accept 
unreasonably,  or  may  assign  insufficient  reasons,  or  none  at  all,  the  question 
being  not  whether  the  buyer  ought  to  have  accepted  the  goods,  but  whether 
he  did  accept  them.1  And  it  has  been  held,  even,  as  respects  the  right  of 
the  buyer  arbitrarily  to  decline  to  accept  the  goods,  that  it  is  immaterial  that 
they  are  in  fact  such  as  they  were  represented  to  be  and  that  they  correspond 
with  samples  exhibited  by  the  seller,  though  there  is  authority  to  the  contrary.3 
c.  Time  of  Receipt  and  Acceptance  —  (i)  Subsequent  to  Execution  of 
Contract  —  In  General.  —  It  is  well  settled  that  the  delivery  of  the  property 
sold  and  its  acceptance  and  receipt  by  the  buyer,  or  of  a  part  thereof,  may  take 
place  subsequently  to  the  making  of  the  verbal  contract  of  sale.3  Where  a 
contract  is  not  enforceable  because  the  statute  has  not  been  complied  with, 
subsequent  delivery,  acceptance,  and  receipt  of  the  property  do  not  amount 
to  a  new  contract,  but  only  make  valid  and  confirm  the  original  contract  to 
be  enforced  and  carried  out  according  to  its  original  terms.4 


Outwater  v.  Dodge,  6  Wend.  (N.  Y.)  397,  per 
Sutherland,  J.,  citing  Kent  v.  Huskinson,  3  B. 
&  P.  233  ;  Meyer  v.  Thompson,  16  Oregon  194. 

Right  of  Buyer  After  Delivery  to  Reject  Property 
Not  of  Same  Quality  as  That  Ordered. —  Bacon  v. 
Eccles,  43  Wis.  227. 

1.  Buyer  May  Arbitrarily  and  Unreasonably 
Refuse  to  Accept  Without  Assigning  Reasons.  — 
Remick  v.  Sandford,  120  Mass.  309;  Knight  v. 
Mann,  118  Mass.  143;  Gray  v.  Davis,  10  N.  Y. 
285;  Heermance  v.  Taylor,  14  Hun  (N.  Y.) 
149  ;  Hudson  Furniture  Co.  v.  Freed  Furniture, 
etc.,  Co.,  16  Utah  31.  See  also  Hewes  v.  Jor- 
dan, 39  Md.  472. 

2.  Buyer  May  Decline  to  Accept  Even  Where 
Goods  Correspond  with  Samples.  —  Stone  v. 
Browning,  51  N.  Y.  211,  68  N.  Y.  598.  See 
also,  as  supporting  the  text  generally,  the  cases 
cited  in  the  next  preceding  note.  Compare 
Smith  v,  Stoller,  26  Wis.  671,  where  it  was 
held  that  where  tea,  valued  at  more  than  fifty 
dollars,  was  sold  by  sample,  and  a  chest  of  it 
delivered  to  the  buyer  as  in  pursuance  of  the 
contract,  which  after  opening  he  undertook 
to  return,  it  was  not  error  to  instruct  the  jury 
in  substance  that  if  he  received  the  tea  with 
intent  to  accept  it  in  case  it  should  agree  with 
the  sample,  and  if  they  found  that  it  did  in 
fact  agree  with  the  sample,  then  there  was  a 
complete  acceptance,  and  he  was  liable  for  the 
price.  See  also  Bacon  v.  Eccles,  43  Wis.  227, 
wherein  it  was  suggested  that  Smith  v.  Stoller, 
26  Wis.  671,  was  an  advance  doctrine  upon  the 
subject  and  that  it  went  as  far  as  the  courts 
could  safely  go.  And  see  Meyer  v.  Thompson, 
16  Oregon  194,  where  Thayer,  J.,  cited  with 
approval  Smith  v.  Stoller,  26  Wis.  671. 

3.  Sufficiency  of  Subsequent  Acceptance  and 
Receipt.  —  Browne  on  Statute  of  Frauds,  §§  322- 
327,  337,  338;  1  Parsons  on  Contracts  51.  See 
also  the  following  cases  : 

England.  —  Hart  v.  Sattley,  3  Campb.  528; 
Chaplin  v.  Rogers,  1  East  192. 

United  States.  —  Raymond  v.  Colton,  (C.  C. 
A.)  104  Fed.  Rep.  219. 

Colorado.  —  Sloan  Saw  Mill,  etc.,  Co.  v. 
Guttshall,  3  Colo.  8,  per  A.  W.  Stone,  J. 

Connecticut.  —  Buckingham  v.  Osborne,  44 
Conn.  133. 

Maine.  —  Bush  v.  Holmes,  53  Me.  417;  Davir. 
V.  Moore,  13  Me.  424. 


Massachusetts.  —  Edgar  v.  Joseph  Breck,  etc., 
Corp.,  172  Mass.  581  ;  Townsend  v.  Hargraves, 
118  Mass.  325;  Marsh  v.  Hyde,  3  Gray  (Mass.) 
331  ;  Parks  v.  Hall,  2  Pick.  (Mass.)  206. 

Minnesota.  —  Ortloff  v.  Klitzke,  43  Minn. 
154;  Gaslin  v.  Pinney,  24  Minn.  322;  McCarthy 
v.  Nash,  14  Minn.  127. 

Missouri.  —  Rickey  v.  Tenbroeck,  63  Mo.  563, 
Nebraska.- — Riley  v.  Bancroft,  51  Neb.  864. 
New  Hampshire.  —  Towne  v.  Davis,  66  N.  H. 
396.    See  also  Shepherd  v.  Pressey,  32  N.  H.  56. 
New  Jersey. — -Field  v.  Runk,  22  N.  J.  L.  525. 
New  York.  —  Jackson  v.  Tupper,  101  N.  Y. 
515;  McKnight  v.  Dunlop,  5  N.  Y.  537;  Law- 
ton  v.  Keil,  61  Barb.  (N.  Y.)  558;  Boutwell  v. 
O'Keefe,  32  Barb.   (N.  Y.)  434;  Jennings  v. 
Webster,  7  Cow.  (N.  Y.)  256;  Sale  v.  Darragh, 
2  Hilt.  (N.  Y.)  184;  Chapin  v.  Potter,  1  Hilt. 
(N.  Y.)  366;  Good  v.  Curtiss,  (Supm.  Ct.  Gen. 
T.)  31  How.  Pr.  (N.  Y.)  4;  Rogers  v.  Gould, 
6  Hun  (N.  Y.)  229;  Vincent  v.  Germond,  n 
Johns.  (N.  Y.)  283  ;  Van  Woert  v.  Albany,  etc., 
R.  Co.,  1  Thomp.  &  C.  (N.  Y.)  256 ;  Sprague  v. 
Blake,    20   Wend.    (N.   Y.)    63;    Outwater  v. 
Dodge,  6  Wend.  (N.  Y.)  397;  Jackson  v.  Cov- 
ert, 5  Wend.  (N.  Y.)  139.    See  also  Baker  v. 
Cuyler,  12  Barb.  (N.  Y.)  667.  . 

Wisconsin.  —  Schmidt  v.  Thomas,  75  Wis. 
529;  Kerkhof  v.  Atlas  Paper  Co.,  68  Wis.  674; 
Amson  v.  Dreher,  35  Wis.  615. 

Contra,  Seymour  v.  Davis,  2  Sandf.  (N.  Y.) 
239,  which  case  was  disapproved  in  Sale  v. 
Darragh,  2  Hilt.  (N.  Y.)  184,  and  in  Chapin  v. 
Potter,  1  Hilt.  (N.  Y.)  366,  as  having  been 
founded  upon  a  misapprehension  of  the  statute. 

4.  Subsequent  Acceptance  and  Receipt  Do  Not 
Operate  as  New  Contract. —  Lawton  v.  Keil,  61 
Barb.  (N.  Y.)  558. 

Sufficiency  of  Subsequent  Acceptance  and  Receipt 
of  Part. —  Davis  v.  Moore,  13  Me.  424;  Gault  v. 
Brown,  48  N.  H.  183,  distinguishing  Mavor  v. 
Pyne,  3  Bing.  285,  11  E.  C.  L.  104;  McKnight 
v.  Dunlop,  5  N.  Y.  S37»  SS  Am.  Dec.  370. 

After  Portion  of  Property  Kas  Been  Destroyed. 
—  In  Townsend  v.  Hargraves,  118  Mass.  325, 
it  was  held  that  the  case  was  taken  out  of  the 
statute  as  to  all  the  property  sold,  by  the  de- 
livery and  acceptance  of  a  part  of  it,  notwith- 
standing the  fact  that  a  portion  of  the  property 
had  been  destroyed  by  fire  prior  to  such  deliv- 
ery and  acceptance. 
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■Reasonableness  of  Time  Within  Which  Goods  Are  Received  and  Accepted.  —  It  has  been 
declared  that  the  receipt  and  acceptance  must  be  within  a  reasonable  time; 1 
and  that  it  is  sufficient  that  the  goods,  or  a  part'  of  them,  are  accepted  as 
soon  as  these  acts  can  be  conveniently  accomplished.3 

(2)  Acceptance  and  Receipt  on  Sunday.  —  It  has  been  held  that  where  an 
oral  contract  of  sale  is  made  on  a  week  day  the  acceptance  atid  receipt  of  the 
property  on  Sunday  will  not  suffice;3  but  if  delivery  be  made  on  Sunday, 
a  subsequent  acceptance  on  a  day  other  than  Sunday  will  amount  to  a 
ratification  of  such  delivery  and  take  the  case  out  of  the  statute.4 

(3)  Order  in  Which  Receipt  and  Acceptance  Must  Be  Made.  —  It  is  not 
necessary  that  the  receipt  and  acceptance  of  the  goods  should  take  place  at 
the  same  time.  Although  the  statute  requires  that  both  must  occur,  one  act 
may  precede  the  other ;  5  and  according  to  the  weight  of  authority  the  accept 
ance  of  the  goods  by  the  buyer  may,  for  the  purposes  of  the  statute,  precede 
their  receipt,  as  in  cases  where  the  buyer  prior  to  the  receipt  of  the  goods 
has  inspected  and  approved  specific  articles.6 

d.  By  Whom  Property  May  Be  Delivered,  Accepted,  and  Received 
—  Who  May  Make  Delivery.  —  It  is  held  that  the  delivery  may  be  made  either  by 
the  seller  or  his  duly  authorized  agent.7 

Who  May  Receive  and  Accept  Goods  —  In  General.  —  The  acceptance  which  the 
statute  requires  must  be  by  the  buyer  himself  or  by  some  one  authorized  to 
accept  in  his  behalf.8 

Capacity  of  Buyer  to  Receive  and  Accept.  —  It  would  seem  that  the  receipt  and 
acceptance  which  the  statute  requires  must  be  made  by  the  buyer  when  he  is 
not  laboring  under  any  disability  which  would  incapacitate  him  to  make  a 
contract.9 


1.  Receipt  and  Acceptance  Must  Be  Within 
Reasonable  Time. —  Baraon  v.  Osborn,  1  Pick. 
(A; ass.)  476,  holding  that  where  delivery  is 
not  made  within  reasonable  time  after  the  mak- 
ing of  the  contract,  if  a  new  contract  is  made, 
it  is  sufficient  that  there  is  delivery  within  a 
reasonable  time  after  the  execution  of  the  new 
contract. 

2.  Sufficiency  of  Acceptance  and  Receipt  Within 
Reaaonable  Time. —  Davis  v.  McFarlane,  37  Cal. 
634;  Davis  v.  Moore,  13  Me.  424. 

3.  Insufficiency  of  Acceptance  and  Receipt  on 
Sunday.  —  Ash  v.  Aldrich,  67  N.  H.  581.  See 
also  the  title  Sundays  and  Holidays,  vol.  27, 
p.  386. 

4.  Subsequent  Acceptance  After  Delivery  on  Sun- 
day. —  Schmidt  v.  Thomas,  75  Wis.  529. 

5.  Receipt  and  Acceptance  Need  Not  Be  Simul- 
taneous. —  Cross  v.  O'Donnell,  44  N.  Y.  661  ; 
Ham  v.  Van  Orden,  4  Hun  (N.  Y.)  709  ;  Hud- 
son Furniture  Co.  v.  Freed  Furniture,  etc.,  Co., 
10  Utah  31. 

6.  Benjamin  on  Sales,  §§  178,  180;  Cusack  v. 
Robinson,  1  B.  &  S.  299,  101  E.  C.  L.  299; 
Bushel  v.  Wheeler,  8  Jur.  532 ;  Hewes  v.  Jor- 
dan, 39  Md.  472,  17  Am.  Rep.  578.  See  also 
Morton  v.  Tibbett,  15  Q.  B.  428,  69  E.  C.  L. 
428 ;  Ex  p.  Safford,  2  Lowell  (U.  S.)  563. 
Heermance  v.  Taylor,  14  Hun  (N.  Y.)  149,  was 
distinguished  in  Victor  v.  Stroock,  15  Daly  (N. 
Y.)  329.  See  contra,  Saunders  v.  Topp,  4 
Exch.  390;  Safford  v.  McDonough,  120  Mass. 
290;  Knight  v.  Mann,  118  Mass.  143;  Galvin  v. 
MacKenzie,  21  Oregon  184'. 

Illustration  of  Acceptance  Before  Delivery.  — 
In  Vietor  v.  Stroock,  15  Daly  (N.  Y.)  329,  ten 
cases  of  chinchillas  were  sold  and  the  buyer 
was  requested  to  examine  all  or  as  many  of  the 
goods  as  he  desired,  as  they  were  to  be  sold  in 


bulk  as  they  then  stood,  regardless  of  imper- 
fections or  quality,  all  of  the  cases  then  being 
open.  After  such  examination  the  defendant 
expressed  himself  as  satisfied,  and  said  that  he 
had  examined  all  the  goods  he  wanted  to,  and 
the  price  was  fixed  at  so  much  per  yard.  The 
goods  were  delivered  to  the  buyer  and  re- 
mained in  his  possession  unopened  about  ten 
days.  When  examined  the  buyer  declared  that 
the  goods  were  not  of  the  quality  expected,  and 
offered  to  return  them.  It  was  held  that  there 
was  sufficient  evidence  of  acceptance  to  go  to 
the  jury,  and  a  judgment  in  favor  of  the  seller 
f"r  the  price  was  affirmed. 

Distinction  Dependent  upon  Whether  Goods  Need 
Preparation  by  Seller.  —  Where  the  contract  in- 
volves goods  which  are  being  prepared  for 
delivery  by  the  seller  there  can  be  no  accept- 
ance before  such  preparation  of  the  goods  be- 
cause the  buyer  must  assent  to  the  articles  in 
their  changed  condition  and  as  adapted  to  his 
use,  but  it  may  be  otherwise  where  the  contract 
if  for  the  sale  of  specific  goods  to  be  selected 
from  a  mass  without  any  preparation  to  be 
made,  and  where  there  is  nothing  to  be  done 
by  the  seller  but  merely  to  select  the  goods. 
See  Bog  Lead  Min.  Co.  v.  Montague,  10  C.  B. 
N.  S.  481,  100  E.  C.  L.  481;  Maberley  v. 
Sheppard,  10  Bing.  99,  25  E.  C.  L.  43;  Cusack 
v.  Robinson,  1  B.  &  S.  299,  101  E.  C.  L.  299 ; 
Cooke  v.  Millard.  65  N.  Y.  352. 

/.  Delivery  May  Be  Made  by  Agent  of  Seller.  — 
Davis  v.  Moore,  13  Me.  424. 

8  Acceptance  Must  Be  by  Buyer  or  His  Agent. 
—  Atherton  v.  Newhall,  123  Mass.  141;  Clark 
v.  Tucker,  2  Sandf.  (N.  Y.)  157. 

9.  Capacity  of  Buyer  to  Receive  and  Accept.  — 
Matthiessen,  etc.,  Refining  Co.  v.  McMahon,  38 
N.  J.  L.  536,  to  the  effect  that  the  insanity  of 
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Sufficiency  of  Delivery  to  and  Receipt  and  Acceptance  by  Agent.  —  It  is  well  settled  that 
delivery  to.  and  receipt  and  acceptance  by  an  agent  of  the  buyer  authorized 
to  receive  and  accept  the  goods  is  sufficient  to  bring  the  sale  within  the 
exception.1 

Effect  of  Nonacceptance  by  Agent.  — When  the  goods  are  delivered  to  the  buyer 
his  refusal  of  acceptance  need  not  be  made  in  person,  but  it  may  be  made  by 
any  one  pursuant  to  the  buyer's  authority  and  direction.* 

Authority  of  Agent.  —  An  examination  of  the  authorities  will  show  that  it 
sometimes  becomes  a  very  nice  and  difficult  question  for  the  courts  to  deter- 
mine when  such  an  agency  has  been  established,  or  how  it  may  be  sufficiently 
and  properly  proved,  consistently  with  the  due  effect  and  operation  of  the 
statute.3  It  is  well  settled  that  acceptance  by  an  agent  is  insufficient  to 
bring  the  sale  within  the  exception  of  the  statute  unless  the  agent  had 
authority  to  accept.4 

Ratification  of  Agency.  —  The  agency  to  accept  and  receive  cannot,  by  impli 


the  buyer  will  render  his  acceptance  in- 
effectual. 

1.  Sufficiency  of  Delivery  to  and  Receipt  and 
Acceptance  by  Agent  —  England.  —  Bushel  v. 
Wheeler,  8  Jur.  532,  per  Lord  Denman,  C.  J.; 
Harris  v.  Matthews,  3  Jur.  11 92.  See  contra, 
an  intimation  by  Abbott,,  C.  J.,  in  Hanson  v. 
Armitage,  1  Dowl.  &  R.  131,  to  the  effect  that 
the  terms  of  the  statute  must  be  literally  com- 
plied with. 

Georgia.  —  Schroder  v.  Palmer  Hardware 
Co.,  88  Ga.  578. 

Indiana.  —  Moore  v.  Hays,  12  Ind.  App.  476. 

Maine.  —  See  Goddard  v.  Demerritt,  48  Me. 
211. 

Maryland.  —  Jones  v.  Mechanics'  Bank,  29 
Md.  287. 

Massachusetts.  —  Ullman  v.  Barnard,  7  Gray 
(Mass.)  SS4 ;  Snow  v.  Warner,  10  Met.  (Mass.) 
132. 

New  York.  —  Wilcox  Silver  Plate  Co.  v. 
Green,  72  N.  Y.  17,  affirming  9  Hun  (N.  Y.) 
347 ;  Allard  v.  Greasert,  61  N.  Y.  1  ;  Dows  v. 
Montgomery,  5  Robt.  (N.  Y.)  445 ;  Dyer  v. 
Forest,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Abb.  Pr. 
(N.  Y.)  282,  citing  Outwater  v.  Dodge,  6  Wend. 
(N.  Y.)  397;  Rogers  v.  Gould,  6  Hun  (N.  Y.) 
229.     See  further  Gray  v.  Davis,  10  N.  Y.  285. 

Wisconsin.  — ■  Alexander  v.  Oneida  County, 
76  Wis.  56 ;  Smith  v.  Bouck,  33  Wis.  19,  per 
Dixon,  C.  J. 

Sufficiency  of  Delivery  to  Buyer's  Bailee.  — 
Daniel  v.  Hannah,  106  Ga.  91,  distinguishing 
Gunn  v.  Knoop,  73  Ga.  510;  Sparrow  v.  Pate, 
67  Ga.  352 ;  Denmead  v.  Glass,  30  Ga.  637 ; 
Lloyd  v.  Wright,  25  Ga.  215. 

Sufficiency  of  Delivery  to  and  Acceptance  by 
Receiver's  Agent.  —  Where  a  receiver  orally 
contracts  to  buy  goods,  etc.,  a  delivery  to  his 
agent  empowered  to  examine  and  certify 
whether  the  property  should  be  accepted,  the 
receipt  and  acceptance  thereof  upon  such  ex- 
amination and  certificate,  and  payment  therefor, 
will  satisfy  the  statute,  and  the  contract  will 
bind  the  fund  in  the  receiver's  hands  if  it  is 
otherwise  enforceable.  Vanderbilt  v.  Central 
R.  Co.,  43  N.  J.  Eq.  669,  affirming  41  N.  J.  Eq. 
167. 

2.  Refusal  of  Acceptance  by  Buyer's  Agent.  — 
Jones  v.  Mechanics'  Bank,  29  Md.  287. 

3.  Smith  v.  Bouck,  33  Wis.  19,  per  Dixon, 
C.  J. 

39  C.  of  L.— da 


4.  Agent  Must  Have  Authority  to  Accept.  — 

Howe  v.  Palmer,  3  B.  &  Aid.  321,  5  E.  C.  L. 
303  ;  Hart  v.  Bush,  El.  Bl.  &  El.  494,  96  E.  C. 
L.  494;  Jones  v.  Mechanics'  Bank,  29  Md.  287. 
See  also  Hanson  v.  Armitage,  5  B.  &  Aid.  557, 
7  E.  C.  L.  191. 

Insufficiency  of  Delivery  to  Unauthorized  Person. 
—  In  Quintard  v.  Bacon,  99  Mass.  185,  delivery 
was  made  to  the  buyer's  clerk  while  the  buyer 
was  sick  and  absent.  There  was  no  evidence 
that  such  clerk  was  authorized  to  receive  and 
accept  the  property.  Before  the  buyer  knew 
that  it  had  been  left  with  his  clerk  he  had 
notified  the  seller  that  he  would  not  receive 
the  property.  It  was  held  that  there  was  no 
such  delivery  as  to  satisfy  the  statute. 

Insufficiency  of  Mere  Authority  to  Measure 
Goods.  —  An  agent  of  the  seller  whb  is  given 
authority  by  the  buyer  to  measure  the  goods 
for  him  is  not  authorized  to  accept  the  goods 
in  behalf  of  the  buyer.  Howe  v.  Palmer,  3  B. 
&  Aid.  321,  s  E.  C.  L.  303. 

Insufficiency  of  Mere  Authority  to  See  to  Ship- 
ment of  Goods.  - —  One  who  is  authorized  merely 
to  see  to  the  delivery  of  the  goods  to  a  carrier 
and  to  make  the  best  bargain  he  can  for  the 
freight  has  no  authority  to  accept  the  goods  in 
behalf  of  the  buyer.  Caulkins  v.  Hellman,  47 
2M .  Y.  449. 

Mere  Authority  to  Deliver  Goods  to  Buyer  In- 
sufficient. —  Where  an  agent  is  authorized 
merely  to  deliver  the  goods  to  the  buyer  and 
not  to  accept  them  in  behalf  of  the  buyer  there 
must  be  not  only  delivery  to  the  agent,  but  also 
acceptance  by  the  buyer.  Johnson  v.  Cuttle, 
105  Mass.  447. 

Analogous  Cases  Holding  Delivery  to  Carrier  or 
Wharfinger  Insufficient.  —  The  cases  holding 
that  a  delivery  of  goods  by  the  seller  to  a  car- 
rier or  wharfinger  named  by  the  buyer,  and 
according  to  the  buyer's  directions,  is  not  a 
delivery  to  the  buyer,  nor  an  acceptance  or 
receipt  of  the  goods  by  him  which  will  satisfy 
the  statute,  have  some  bearing  upon  this  ques- 
tion. Smith  v.  Bouck,  33  Wis.  19,  citing 
Hunt  v.  Hecht.  8  Exch.  814;  Rodgers  v. 
Phillips,  40  N.  Y.  519.  See  also  Atherton  v. 
Newhall,  123  Mass.  141,  holding  that  where  a 
carrier  has  mere  authority  to  deliver  he  cannot 
accept  the  goods  in  such  sense  as  to  satisfy  the 
statute.  Citing  Johnson  v.  Cuttle,  105  Mass. 
447.  See  further  as  to  the  insufficiency  of  de- 
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cation  as  it  were,  or  by  subsequent  ratification  or  adoption  on  the  part  of  the 
buyer  alone,  spring  up  out  of  the  void  verbal  agreement,  so  as  to  save  that 
agreement  or  give  it  any  validity  or  effect;  but  such  agency,  to  be  valid  and 
sufficient  for  the  purpose,  must  have  been  created,  or  the  agent  designated, 
by  some  separate  and  distinct  act  or  appointment  of  the  buyer.1 

Oral  Evidence  as  to  Authority  of  Agent  to  Eeceive  and  Accept.  —  It  has  been  said  that 
the  designation  of  the  agent  by  the  buyer,  being  part  of  the  contract  itself, 
cannot  be  established  by  oral  proof,  but  it  would  seem  from  the  number  of 
cases  in  which  oral  evidence  of  the  agent's  authority  has  been  received  without 
question  that  such  evidence  is  admissible.2 

Acceptance  by  Executors  and  Administrators.  ■ —  A  special  administrator  has  no  right 
to  accept  goods  purchased  by  a  deceased  buyer.3 

Acceptance  by  One  of  Joint  Buyers.  ■ —  Where  goods  are  purchased  by  joint  buyers 
neither  one  has  the  power  to  bind  the  other,  and  the  acceptance  of  the  goods 
by  one  without  the  knowledge  or  assent  of  the  other  will  not  take  the  case 
out  of  the  statute  as  to  both.4 

e.  Requisites  and  Sufficiency  of  Acceptance  and  Receipt  — 
(i)  In  General.  —  The  receipt  of  property  is  not  necessarily  an  acceptance ; 
they  are  or  may  be  distinct  and  different  acts  of  the  buyer.  While  the 
acceptance  includes  the  receipt,  the  latter  does  not  include  the  former,  but 
may  be  evidence  of  acceptance  if  the  circumstances  under  which  the  pioperty 
is  received  permit.5 

Necessity  to  Coasider  Circumstances  of  Particular  Case.  —  Whether  the  buyer  has 
accepted  and  received  the  goods  depends  upon  the  facts  and  circumstances  of 
each  particular  transaction,0  and  it  is  necessary  to  consider  the  character  and 
situation  of  the  property.7 


livery  to  a  carrier,  wharfinger,  or  warehouse- 
man, infra,  this  section,  5.  e.  (9). 

1.  Ratification  of  Agency.  —  Smith  v.  Bouck, 
33  Wis.  19. 

2.  Oral  Evidence  as  to  Authority  of  Agent  to 
Eeceive  and  Accept.  —  Norman  v.  Phillips,  14 
M.  &  W.  277,  wherein  Alderson,  B.,  declared 
that  "  when  you  introduce  the  fact  that  the 
goods  were  to  be  sent  to  a  particular  carrier, 
you  introduce  a  part  of  the  contract  which  the 
statute  says  shall  not  be  evidence  unless  it  is 
in  writing."  See  also  Smith  v.  Bouck.  33 
Wis.  19,  in  which  latter  case  it  was  declared 
that  "  the  statute  evidently  contemplates  the 
performance  of  these  acts  by  and  between  the 
parties  themselves  to  the  contract,  or,  if  an 
agency  intervenes,  that  the  same  shall  be 
created  or  the  agent  appointed  in  some  manner 
or  by  some  means  independent  of  the  mere 
verbal  bargain  which  the  statute  declares  shall 
be  void."  See  contra,  cases  in  the  preceding 
notes  holding  that  acceptance  by  an  agent  is 
sufficient  without  questioning  the  admissibility 
of  oral  evidence  as  to  the  agent's  authority. 

3.  Acceptance  by  Executors  and  Administrators. 
—  Smith  v.  Brennan,  62  Mich.  349,  in  which 
case  the  goods  were  delivered  to  a  carrier  and 
did  not  reach  their  destination  until  after  the 
death  of  the  buyer. 

4.  Acceptance  by  One  of  Joint  Buyers.  —  Cham- 
berlain v.  Dow,  10  Mich.  319;  Smith  v.  Milli- 
ken,  7  Lans.  (N.  Y.)  336,  distinguishing  Caul- 
kins  v.  Hellman,  47  N.  Y.  449. 

Acceptance  by  Tenants  in  Common,  One  of  Whom 
Is  Buyer,  —  In  Wilkinson  v.  Wilkinson,  61  Vt. 
409,  while  a  widow  and  her  family  were  in  pos- 
session of  a  farm  and  certain  farming  imple- 
ments after  the  manner  of  tenants  in  common, 


an  administrator  sold  the  implements  to  a 
member  of  the  family,  and  the  widow  and 
family  continued  to  use  such  implements  in 
c  rrying  on  the  farm,  and  it  was  held  that  there 
was  sufficient  acceptance  to  take  the  case  out 
of  the  statute. 

6.  What  Constitutes  Acceptance  and  Receipt.  — 
Matter  of  Hoover,  33  Hun  (N.  Y.)  553. 

The  Words  "Accept"  and  "Receive  "Are  Not 
Synonymous.  —  Bacon  v.  Eccles,  43  Wis.  227. 

Acceptance  is  the  receipt  of  a  thing  with  the 
intention  to  retain  it.  Powder  River  Live 
Stock  Co.  v.  Lamb,  38  Neb.  339;  Williams- 
Hayward  Shoe  Co.  v.  Brooks,  9  Wyo.  424. 

The  word  "  accept  "  imports  not  merely  that 
there  should  be  a  delivery  by  the  seller,  but 
that  each  party  should  do  something  by  which 
the  bargain  should  be  bound.  Tempest  v. 
Fitzgerald,  3  B.  &  Aid.  680,  5  E.  C.  L.  419, 
per  Abbott,  C.  J. 

The  word  is  not  used  in  the  statute  accord- 
ing to  its  common  acceptation.  Taylor  v. 
Smith,  (1893)  2  Q.  B.  65. 

There  May  Be  Receipt  Without  Acceptance.  — 
Williams-Hayward  Shoe  Co.  v.  Brooks,  9  Wyo. 
424.  Compare  Saunders  v.  Topp,  4  Exch.  390, 
wherein  it  is  said  that  the  receipt  contemplated 
by  the  statute  is  one  on  such  terms  as  denote 
an  acceptance. 

Rule  as  to  Right  to  Stop  in  Transitu.  —  See 
title  Stoppage  in  Transitu,  vol.  26,  p.  1077. 

6.  Necessity  to  Consider  Circumstances  of  Par- 
ticular Case.  — -  Jones  v.  Mechanics'  Bank,  29 
Md.  287. 

7.  Necessity  to  Consider  Character  and  Situation 
of  Property.  —  Salter  v.  Woollams,  2  M.  &  G. 
650,  40  E.  C.  L.  S59,  which  was  a  case  in- 
volving a  rick  of  hay ;  Gardet  v.  Belknap,  t 
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Acceptance  Must  Be  Pursuant  to  Contract.  —  To  constitute  an  acceptance  within 
the  meaning  of  the  statute  the  buyer  must  so  deal  with  the  property  as  to 
show  that  he  acknowledges  the  existence  of  the  contract.1  Accordingly  it  is 
held  that  the  buyer's  receipt  and  acceptance  must  be  pursuant  to  the  contract 
and  that  a  seizure  of  the  goods  by  force  or  under  color  of  legal  process  is 
not  sufficient.* 

Receipt  and  Acceptance  Must  Be  in  Pursuance  of  Particular  Contract.  —  It  is  necessary  to 
prove  not  only  that  the  goods  have  been  delivered,  but  it  must  also  be  shown 
that  they  were  delivered  and  accepted  in  pursuance  of  the  particular  contract 
upon  which  the  seller  bases  his  right  of  action.3 

Distinction  Between  Contracts  of  Pledge  and  Contracts  of  Sale.  —  The  analogy  between 
the  delivery  and  possession  of  property  requisite  to  constitute  a  pledge,  and 
the  receipt  and  acceptance  required  to  effectuate  a  sale  within  the  purpose  of 
the  statute  of  frauds,  is  not  such  as  to  permit  the  rule  which  may  be  applied 
in  the  former  necessarily  to  govern  the  latter.4 

Putting  Goods  in  Deliverable  State.  —  Where  by  agreement  the  seller  is  to  do 
anything  to  the  goods  for  the  purpose  of  putting  them  into  the  state  in  which 
the  buyer  is  to  be  bound  to  accept  them,  or,  as  it  is  sometimes  worded,  into 
a  deliverable  state,  the  performance  of  those  acts  will,  in  the  absence  of 
circumstances  indicating  a  contrary  intention,  be  taken  to  be  a  condition 
precedent  to  the  vesting  of  the  property.5 

Necessity  for  Final  and  Absolute  Appropriation  of  Goods  by  Buyer.  —  A  final  and  absolute 
appropriation  by  the  buyer  is  said  to  be  requisite,  i.  e.  (laying  out  of  view  the 
subject  of  symbolical  delivery  and  acceptance),  the  delivery  must  be  a  com- 
plete delivery  and  the  acceptance  must  be  voluntary,  final,  complete,  uncon- 


Cal.  399,  wherein  2  Kent  Com.  500-502  was 
cited  in  support  of  the  proposition  that  the 
receipt  and  acceptance  must  be  according  to 
the  subject-matter,  but  that  the  property  must 
always  be  placed  under  the  control  and  power 
of  the  buyer ;  Brown  v.  Wade,  42  Iowa  647, 
per  Day,  J. ;  Cooke  v.  Millard,  65  N.  Y.  352, 
per  Dwight,  J.;  Huntley  v.  Huntley,  114  U.  S. 
394,  wherein  the  subject  of  the  sale  was  a  one- 
sixteenth  interest  in  the  property  and  assets 
of  a  species  of  partnership  with  joint  stock 
divided  into  transferable  shares  which  could 
be  disposed  of  by  the  owner  without  the  con- 
sent of  his  partners. 

Symbolical  Delivery.  —  See  infra,  this  sec- 
tion, Symbolical  or  Constructive  Delivery. 

1.  Buyer  Must  Acknowledge  Existence  of  Contract. 
—  Galvin  v.  MacKenzie,  21  Oregon  184. 

In  Page  v.  Morgan,  15  Q.  B.  D.  228,  Bowen, 
L.  J.,  said  :  "  Having  regard  to  the  mischief 
at  which  the  statute  was  aimed,  it  would  ap- 
pear a  natural  conclusion  that  the  acceptance 
contemplated  by  the  statute  was  such  a  deal- 
ing with  the  goods  as  amounts  to  a  recognition 
of  the  contract."  Quoted  with  approval  in 
Taylor  v.  Smith,  (1893)  2  Q.  B.  65. 

2.  Receipt  and  Acceptance  Must  Be  Pursuant  to 
Contract.  —  Browne  Statute  of  Frauds,  §  326; 
Proctor  v.  Jones,  2  C.  &  P.  532,  12  E.  C.  L. 
248;  Garfield  v.  Paris,  96  U.  S.  557;  Washing- 
ton Ice  Co.  v.  Webster,  62  Me.  341  ;  Hershey 
Lumber  Co.  v.  St.  Paul  Sash,  etc.,  Co.,  66 
Minn.  449;  Matthiessen,  etc.,  Refining  Co.  v. 
McMahon,  38  N.  J.  L.  536  ;  Linde  v.  Hunting- 
ton, (Supm.  Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  212; 
Brock  v.  Knower,  37  Hun  (N.  Y.)  609.  See 
•jIso  Acraman  v.  Morrice,  8  C.  B.  449,  65  E.  C. 
L.  449,  where,  the  statute  not  having  been  com- 
plied with,  it  was  held  that  the  buyer,  by  going 


upon  the  seller's  premises  and  removing  the 
goods,  was  guilty  of  a  trespass  and  a  conver- 
sion, and  an  assignee  of  the  seller  was  allowed 
to  maintain  trover. 

Ratification  of  Buyer's  Wrongful  Taking.  — ■ 
An  act  done  by  the  buyer  which  is  rightfully 
treated  by  the  seller  as  a  trespass  cannot,  by 
a  subsequent  understanding,  be  made  a  suffi- 
cient partial  delivery  ,and  acceptance  of  the 
goods  to  take  the  case  out  of  the  statute. 
Baker  v.  Cuyler,  12  Barb.  (N.  Y.)  667. 

Delivery  to  Buyer  for  Mere  Purpose  of  Inspection 
and  Measurement.  —  In  Phillips  v.  Hunnewell, 
4  Me.  376,  which  involved  a  yoke  of  oxen,  the 
price  had  been  fixed ;  the  plaintiff  said  that  he 
would  give  it,  and  while  he  had  his  arm  upon 
one  of  the  oxen  in  the  act  of  measuring  him 
the  owner  told  him  that  he  might  have  them. 
Thereupon  the  owner  intimated  that  he  was 
not  then  ready  to  part  with  the  oxen  but  wished 
to  borrow  them  to  convey  home  certain  timber, 
to  which  the  plaintiff  acceded.  It  was  held 
that  there  was  no  delivery. 

Delivery  for  More  than  Is  Bought.  —  In  Am- 
son  v.  Dreher,  35  Wis.  615,  which  was  a  sale 
of  wine,  more  wine  than  had  been  sold  was 
delivered,  but  the  entire  quantity  was  accepted, 
and  it  was  held  that  excess  in  filling  the  order 
was  not  of  any  importance. 

3.  Receipt  and  Acceptance  Must  Be  in  Pursuance 
of  Particular  Contract.  —  Davis  v.  Eastman,  1 
Allen  (Mass.)  422. 

4.  Distinction  Between  Contracts  of  Pledge  and 
Contracts  of  Sale. —  Matter  of  Hoover,  33  Hun 
(N.  Y.)  553,  distinguishing  Markham  v.  Jaudon, 
41  N.  Y.  241,  which  was  a  contract  of  pledge. 

5.  Putting  Goods  in  Deliverable  State. —  Pres- 
cott  v.  Locke,  51  N.  H.  94,  citing  Blackburn 
on  Sales  151-153. 
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ditional,  and  irrevocable,  and  the  goods  must  come  into  the  absolute  possession 
of  the  buyer,  or  of  some  person  authorized  finally  to  receive  them  for  him.1 
Measuring,  Marking,  and  Setting  Apart  Goods.  —  Where  the  sale  involves  a  portion 
out  of  a  large  quantity  of  goods,  which  portion  is  to  be  selected  and  set  aside, 
the  separation  of  the  requisite  quantity  of  goods  and  the  preparation  of  them 
ready  for  removal  by  the  buyer  are  not  sufficient,  but  the  goods  must  be 
unequivocally  accepted  by  the  buyer  and  must  be  either  removed  or  must  be 
retained  by  the  seller  in  a  new  capacity,  such  as  bailee  of  the  buyer.2 

•  Sale  of  Things  in  Action.  —  A  contract  for  the  sale  of  things  in  action  need  not 
be  in  writing  when  the  buyer  accepts  and  receives  the  evidences,  or  some  of 
them,  of  such  things  in  action.3 

(2)  Intent  with  Which  Delivery,  Acceptance,  and  Receipt  Mast  Be  Made.  ■ — 
In  order  to  satisfy  the  statute  there  must  be  a  delivery  of  the  goods  with 
intent  to  vest  the  right  of  possession  in  the  buyer,  and  a  receipt  and  an  accept- 
ance by  him  with  an  intention  of  taking  possession  as  owner.4  Accordingly, 
in  order  to  determine  whether  or  not  the  buyer  has  accepted  and  received  the 
goods  it  is  necessary  to  consider  the  intent  of  the  parties  5  and  their  course 
of  dealing.6 

(3)  Insufficiency  of  Mere  Words  and  Necessity  for  Acts  —  in  General.  —  The 


1.  Necessity  for  Final  and  Absolute  Appropria- 
tion of  Goods  by  Buyer. —  Story  on  Sales,  §  276. 
See  also  Tempest  v.  Fitzgerald,  3  B.  &  Aid. 
680,  5  E.  C.  L.  419;  Terney  v.  Doten,  70  Cal. 
399;  Caulkins  v.  Hellman,  47  N.  Y.  449,  14 
Hun  (N.  Y.)  330;  Gray  v.  Davis,  10  N.  Y. 
285  ;  Nugent  v.  Beakes,  34  N.  Y.  App.  Div. 
123;  Mommer  v.  Friedlander,  (City  Ct.  Tr.  T.) 
2  City  Ct.  (N.  Y.)  247 ;  Hudson  Furniture  Co. 
v.  Freed  Furniture,  etc.,  Co.,  10  Utah  31. 

2.  Measuring,  Marking,  and  Setting  Apart  Goods. 
—  Howe  v.  Palmer,  3  B.  &  Aid.  321,  5  E.  C. 
L.  303 ;  Baldey  v.  Parker,  2  B.  &  C.  37,  9  E. 
C.  L.  16;  Proctor  v.  Jones,  2  C.  &  P.  S32,  *2 
E.  C.  L.  218;  Bill  7>.  Bament,  9  M.  &  W.  36 ; 
Knight  v.  Mann,  118  Mass.  143;  Kellogg  V. 
Witherhead,  6  Thomp.  &  C.  (N.  Y.)  525. 
Compare  Hodgson  v.  Le  Bret,  1  Campb.  233; 
Ex  p.  Safford,  2  Lowell  (U.  S.)  563  ;  Dyer  v. 
Libby,  61  Me.  45. 

Sufficient  Delivery  of  Cordwood. —  Richards  v. 
Burroughs,  62  Mich.  117,  wherein  the  buyer 
took  possession  of  the  wood  and  had  it  repiled 
while  it  was  on  the  seller's  premises. 

Sufficient  Delivery  of  Railroad  Tie3.  —  In 
Whaley  v.  Gale,  48  Mich.  193,  railroad  ties 
were  delivered  at  a  place  agreed  upon  and 
marked  as  the  defendant  had  directed,  and  it 
was  held  that  this  was  a  sufficient  delivery. 

Marking  of  Trees  Sufficient. —  Where  trees 
are  sold  and  marked  upon  the  ground  and  are 
to  be  taken  away  by  the  buyer,  trees  may  be 
subsequently  cut  and  taken  away  by  the  buyer, 
in  accordance  with  the  stipulations  of  the  con- 
tract, at  such  times  as  suit  his  convenience, 
the  marking  of  the  trees  being  sufficient  to 
complete  the  contract.  Wright  v.  Schneider, 
14  Ind.  527. 

3.  Sale  of  Things  in  Action.  —  Alexander  v. 
Oneida  County,  76  Wis.  56. 

4.  Intent  with  Which  Delivery,  Acceptance,  and 
Receipt  Must  Be  Made.  —  Baker  on  Sales,  §  286. 
See  also  the  following  cases  : 

England.  —  Curtis  v.  Pugh,  10  Q.  B.  in,  59 
E.  C.  L.  in;  Maberley  v.  Sheppard,  10  Bing. 
99,  25  E.  C.  L.  43  ;  Baldey  v.  Parker.  2  B.  &  C. 
44,  9  E.  C.  L,  18;  Phillips  v.  Bnstolli,  2  B.  &  C. 


511,  9  E.  C.  L.  162;  Lucy  v.  Mouflet,  5  H.  &  N. 
233- 

United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38. 

Maryland.  —  Ft.  Worth  Packing  Co.  v.  Con- 
sumers' Meat  Co.,  86  Md.  635  ;  Corbett  v.  Wol- 
ford,  84  Md.  426;  Hewes  v.  Jordan,  39  Md. 
472 ;  Jones  v.  Mechanics'  Bank,  29  Md.  293  ; 
Belt  v.  Marriott,  9  Gill  (Md.)  335. 

Massachusetts.  —  Remick  v.  Sandford,  120 
Mass.  309;  Townsend  v.  Hargraves,  118  Mass. 
325.  See  also  Atherton  v.  Newhall,  123  Mass. 
141. 

Michigan.  —  Alderton  v.  Buchoz,  3  Mich.  322. 

Nebraska.  —  Powder  River  Live  Stock  Co.  v. 
Lamb,  38  Neb.  339. 

New  Hampshire.  —  Gilman  v.  Hill,  36  N.  H. 
3"- 

New  York.  —  Allard  v.  Greasert,  61  N.  Y.  1  ; 
Stone  v.  Browning,  51  N.  Y.  211;  Rodgers  v. 
Phillips,  40  N.  Y.  519;  Gray  v.  Davis,  10  N.  Y. 
285;  Shindler  v.  Houston,  1  N.  Y.  261,  49  Am. 
Dec.  316;  Nugent  v.  Beakes,  34  N.  Y.  App.  Div. 
123;  Linde  v.  Huntington,  (Supm.  Ct.  Tr.  T.) 
37  Misc.  (N.  Y.)  212;  Woodford  v.  Patterson, 
32  Barb.  (N.  Y.)  630;  Baker  v.  Cuyler,  12  Barb. 
(N.  Y.)  667;  Caulkins  v.  Hellman,  14  Hun  (N. 
Y.)  330;  Ham  v.  Van  Orden,  4  Hun  (N.  Y.) 
709;  Brand  v.  Focht,  3  Keyes  (N.  Y.)  409. 

Oregon.  —  Galvin  v.  MacKenzie,  21  Oregon 
184. 

Vermont.  —  Redington  v.  Roberts,  25  Vt.  686. 
Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424. 

5.  Necessity  to  Consider  Intent  of  Parties.  — 
Ex  p.  Safford,  2  Lowell  (U.  S.)  563;  Sahlman 
v.  Mills,  3  Strobh.  L.  (S.  Car.)  384. 

Receipt  for  Purposes  of  Examination.  —  The 
buyer  may  show  that  he  received  the  goods 
only  for  the  purpose  of  examination.  A  receipt 
for  such  a  purpose  is  not  inconsistent  with  their 
continuing  still  the  property  of  the  seller. 
Remick  v.  Sandford,  120  Mass.  309,  citing  Hunt 
v.  Hecht,  8  Exch.  814;  Curtis  v.  Pugh,  10  Q.  B. 
111,  59  E.  C.  L.  111. 

6.  Necessity  to  Consider  Parties'  Course  of 
Dealing. —  Dodsley  v.  Varley,  12  Ad.  &  El.  632, 
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mere  words  of  the  contract  of  sale  do  not  constitute  a  receipt  and  acceptance ; 1 
and  indeed  it  is  held  that  the  words  "  accept  "  and  "  receive  "  do  not  mean 
simply  that  the  buyer  is  to  express  in  words  his  satisfaction  with  the  goods 
or  the  seller's  performance  of  the  contract,  but  that  he  shall  do  something  by 
which  he  shall  actually  accept  the  goods  as  satisfactory.2 

Qualification  of  Rule.  —  But  this  rule  is  not  enforced  unreasonably,  and  where 
the  circumstances  of  the  case  and  the  nature  of  the  property  are  such  that 
acts  on  the  part  of  the  buyer  could  not,  from  the  nature  of  things,  be  expected, 
it  is  sufficient  that  the  property  comes  to  his  possession  and  that  he  expresses 
his  approval  thereof.3 

Necessity  for  Clear  and  Unequivocal  Acts.  —  Not  only  is  something  more  than  mere 
words  required  in  order  to  satisfy  the  statute,  but  clear  and  unequivocal  acts 
on  the  part  of  the  buyer  are  required,  and  such  acts  must  relate  to  some 
dealing  with  the  property  itself  by  the  buyer  or  his  authorized  agent.4  Where 
the  acts  of  the  buyer  are  equivocal,  and  do  not  lead  irresistibly  to  the  con- 


40  E.  C.  L.  141  ;  Ex  p.  Safford,  2  Lowell  (U.  S.) 
563. 

1.  Insufficiency  of  Mere  Words  of  Contract.  — 

Jones  v.  Reynolds,  120  N.  Y.  213;  Ham  v.  Van 
Orden,  4  Hun  (N.  Y.)  709,  which  was  a  sale  of 
furniture,  and  it  was  held  that  the  fact  that  the 
buyer,  in  the  presence  of  the  furniture,  agreed 
to  buy  it,  did  not  constitute  an  acceptance. 

2.  Necessity  for  Acts  on  Part  of  Buyer  — 
United  States.  —  Hinchman  v.  Lincoln,  124  U. 
S.  38. 

California.  —  Gardet  v.  Belknap,  1  Cal.  399. 

Georgia.  —  Brunswick  Grocery  Co.  v.  Lamar, 
116  Ga.  1  ;  Bowers  v.  Anderson,  49  Ga.  143. 

Indiana.  —  Dehority  v.  Paxson,  97  Ind.  253  ; 
Moore  v.  Hays,  12  Ind.  App.  476. 

lozva.  —  Dierson  v.  Petersmeyer,  109  Iowa 
233. 

Mu'ne.  —  Edwards  v.  Grand  Trunk  R.  Co.,  54 
Me.  105  >'  Maxwell  v.  Brown,  39  Me.  101. 

Massachusetts.  —  Boardman  v.  Spooner,  13 
Mien  (Mass.)  357. 

Minnesota.  —  Fontaine  v.  Bush,  40  Minn.  141  ; 
Taylor  v.  Mueller,  30  Minn.  343 ;  Simpson  v. 
Krnmdick,  28  Minn.  355. 

Missouri.  —  Harvey  v.  St.  Louis  Butchers' 
Joint  Stock,  etc..  Assoc.,  39  Mo.  211. 

New  Hampshire. —  Prescott  v.  Locke,  51  N. 
H.  94- 

New  York. — Jones  v.  Reynolds,  120  N.  Y. 
2T3  ;  Brabin  v.  Hyde,  32  N.  Y.  519;  Shindler  v. 
Houston,  1  N.  Y.  261  ;  Dedrich  v.  Leonard, 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  780;  Rap- 
pleye  v.  Adee,  65  Barb.  (N.  Y.)  589;  Artcher 
v.  Zeh.  <;  Hi'l  Y.)  205;  Good  v.  Curtis. 
(Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  4; 
Matter  of  Hoover,  33  Hun  (N.  Y.)  553;  Hal- 
lenbeck  v.  Cochran,  20  Hun  (N.  Y.)  416; 
PaiW  v.  Ogrlen,  3  Johns.  (N.  Y.)  421  ;  Nichols 
V.  Clark,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
107;  Clark  v.  Tucker,  2  Sandf.  (N.  Y.)  157; 
Kellogg  v.  Witherhead,  6  Thomp.  &  C.  (N.  Y.) 
525. 

Mere  Oral  Admission  by  Buyer  that  He  Has  Pos- 
■es'viin  Is  Insufficient.  —  Hinchman  v.  Lincoln, 
124  U.  S.  38. 

Insufficiency  of  Opportunity  and  Expressed  Pur- 
pose to  Accept.  —  Dorsey  v.  Pike,  50  Hun  (N. 
Y.)  534- 

3.  Qualification  of  Rule.  —  Barkalow  v.  Pfeif- 
fer,  38  Ind.  214,  wherein,  a  tombstone  having 
been  sold,  it  was  held  that  putting  the  tomb- 


stone on  the  grave  and  declarations  of  approval 
by  the  buyer  were  sufficient  delivery.  See  also 
Snider  v.  Thrall.  56  Wis.  674,  wherein  a  find- 
ing by  the  court  that  the  buyer  of  a  house  had 
taken  possession  under  the  contract  of  sale  was 
upheld,  although  he  had  been  in  possession  pre- 
vious to  the  sale ;  the  court  said :  "  The  law 
surely  did  not  require,  under  the  circumstances, 
that  the  plaintiff  should  go  through  the  idle 
ceremony  of  removing  from  the  house,  deliver- 
ing up  possession  to  the  defendant,  and  then 
going  back  into  possession  under  the  sale  in 
order  to  make  the  contract  valid.  The  law  is 
founded  in  reason  and  common  sense,  and  re- 
quires the  performance  of  no  such  useless  acts 
to  make  a  sale  valid.  A  person  can  sell  his 
property  to  his  bailee  and  make  a  good  delivery 
thereof  without  actually  taking  trie  property 
into  his  own  possession  and  then  returning  it 
to  the  possession  of  the  vendee."  See  further 
Smith  v.  Bryan,  5  Md.  141,  which  was  a  sale  of 
trees  standing  on  the  land  of  the  seller.  After 
the  buyer  had  cut  and  removed  some  of  them 
he  resold  the  residue  to  the  seller  by  a  parol 
contract.  It  was  held  that  both  the  original 
and  the  resale  were  sales  of  goods,  but  that  the 
original  seller,  being  the  owner  and  in  posses- 
sion of  the  land  on  which  the  trees  were  grow- 
ing, the  resale  eo  instante,  by  force  of  law, 
gave  possession  of  them  to  him,  and  that  the 
delivery  was  perfect.  But  see  contra  Linde  v. 
Huntington,  (Supm.  Ct.  Tr.  T.)  37  Misc.  (N. 
Y.)  212,  which  seems  to  be  an  extreme  case. 

4.  Necessity  for  Clear  and  Unequivocal  Acts.  — 
Benjamin  on  Sales  (4th  Am.  ed.),  §  179.  See 
also  the  following  cases  : 

England.  —  Carter  v.  Toussaint,  5  B.  &  Aid. 
855,  7  E.  C.  L.  280 ;  Tempest  v.  Fitzgerald,  3 
B.  &  Aid.  680,  5  E.  C.  L.  419;  Nicholle  v. 
Plume,  1  C.  &  P.  272,  xi  E.  C.  L.  390;  Hanson 
v.  Armitage,  1  Dowl.  &  R.  128;  Bowes  v.  Ponti- 
fex,  3  F.  &  F.  739. 

United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38. 

California.  —  Malone  v.  Plato,  22  Cal.  103. 
Massachusetts.  —  Remick  v.  Sandford,  120 
Mass.  309;  Knight  v.  Mann,  120  Mass.  219,  118 
Mass.  143  :  Johnson  v.  Cuttle,  105  Mass.  447; 
Denny  v.  Williams,  5  Allen  (Mass.)  1  ;  Davis 
v.  Eastman,  1  Allen  (Mass.)  422. 

Michigan.  —  Gorman  v.  Brossard,  120  Mich. 
Sir. 
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elusion  that  there  has  been  a  transfer  and  acceptance  of  the  possession,  the 
cases  qualify  the  inference  to  be  drawn  from  them,  and  hold  the  contract  to 
be  within  the  statute.1  But  an  unequivocal  act  or  acts  on  the  part  of  the 
buyer  which  amount  to  an  assertion  of  ownership  of  the  property  are  sufficient 
to  take  the  sale  out  of  the  statute.  Acts  of  ownership  consistent  only  with 
the  intent  to  keep  the  property  are  often  sufficient  and  sometimes  conclusive 
evidence  of  acceptance.8 

Acts  of  Buyer  Which  May  Be  Acts  of  Ownership  or  for  Benefit  of  Buyer.  —  The  acts  per- 
forms J  by  the  buyer  after  the  goods  have  been  delivered  to  him  may  be  such 
as  to  make  it  a  question  for  the  jury  whether  the  goods  were  accepted  or  not, 
as  where  the  buyer  so  deals  with  the  goods  as  to  preserve  them,  in  which  case 
the  question  is  whether  he  is  acting  as  owner  or  in  behalf  of  the  seller.3 

(4)  Acts  of  Seller.  —  It  is  well  settled  that  no  act  of  the  seller  alone  in 
performance  of  the  contract  of  sale  can  be  relied  upon  as  such  acceptance  and 
receipt  as  will  satisfy  the  statute.4  Thus,  the  mere  storage  of  goods  by  the 
seller,  or  their  removal  by  him  to  a  place  appointed  by  the  buyer,  will  not 
imply  any  acceptance  of  them  by  the  latter.5 

(5)  Acts  of  Buyer — (a)  In  General.  — Acceptance  may  be  indicated  by  the 
buyer's  conduct,  as  when  he  does  any  act  which  would  be  justified  if  he  were 
the  owner  of  the  goods,  and  not  otherwise.6 

Where  Goods  Are  to  Be  Manufactured.  —  If  the  goods  are  to  be  manufactured  it 


Nebraska.  — -  Powder  River  Live  Stock  Co.  v. 
Lamb,  38  Neb.  339. 

Neiv  Hampshire.  —  Prescott  v.  Locke,  51  N. 
H.  94. 

New  York.  —  Stone  v.  Browning,  68  N.  Y. 
601  ;  Caulkins  v.  Hellman,  47  N.  Y.  449;  Marsh 
v .  Rouse,  44  N.  Y.  643  ;  Brabin  v.  Hyde,  32  N. 
Y.  523  ;  Shindler  v.  Houston,  1  N.  Y.  261,  49 
Am.  Dec.  316;  Woodford  v.  Patterson,  32  Barb. 
(N.  Y.)  630;  Ely  v.  Ormsby,  12  Barb.  (N.  Y.) 
570  ;  Artcher  v.  Zeh,  5  Hill  (N.  Y.)  205  ;  Bailey 
v.  Ogden,  3  Johns.  (N.  Y.)  421  ;  Brand  v.  Focht, 
3  Keyes  (N.  Y.)  409. 

Oregon.  —  Galvin  v.  MacKenzie,  21  Oregon 
184. 

Vermont.  —  Bassett  v.  Camp,  54  Vt.  232. 

Wisconsin.  —  Bacon  v.  Eccles,  43  Wis.  227. 

Compare  Meyer  v.  Thompson,  16  Oregon  194, 
wherein  Thayer,  J.,  declared  that  no  formal  un- 
equivocal acceptance  such  as  is  required  by 
"  some  fastidious  courts  "  need  be  shown,  and 
that  where  there  is  a  parol  sale  of  goods  by 
sample  the  buyer  cannot  refuse  to  accept  the 
goods  on  the  ground  that  they  do  not  agree 
with  the  sample,  when  it  is  shown  that  such 
ground  is  false.  Citing  Morton  v.  Tibbett,  15 
Q.  B.  428,  69  E.  C.  L.  428,  as  a  case  announc- 
ing a  doctrine  winch  is  applicable. 

1.  Denny  v.  Williams,  5  Allen  (Mass.)  1  ; 
Rodgers  v.  Phillips,  40  N.  Y.  519;  Brabin  v. 
Hyde,  32  N.  Y.  519;  Shindler  v.  Houston,  1  N. 
Y.  261. 

2.  Sufficiency  of  Clear  and  Unequivocal  Acts.  — 

Gray  v.  Davis,  10  N.  Y.  285  ;  Vincent  v.  Ger- 
mond,  11  Johns.  ( N.  Y.)  283;  Galvin  v.  Mac- 
Kenzie, 21  Oregon  184. 

3.  Acts  of  Buyer  Which  May  Be  Acts  of  Owner- 
ship or  for  Benefit  of  Buyer.  —  In  Parker  v.  Wal- 
lis,  5  El.  &  Bl.  21,  85  E.  C.  L.  21,  the  buyer, 
upon  receiving  seeds  which  he  had  bought, 
spread  them  out  thin  in  order  to  keep  them 
from  molding,  but  wrote  the  seller  rejecting 
them.  It  was  held  that  the  act  of  spreading 
out  the  seeds  was  of  a  doubtful  character,  and 


might  have  been  performed  not  as  an  act  of 
ownership  but  for  the  benefit  of  the  seller,  and 
that  as  there  was  evidence  that  the  seeds  were 
good  the  question  of  acceptance  was  one  for  the 
jury,  and  that  it  was  error  to  direct  a  nonsuit. 

4.  Insufficiency  of  Mere  Acts  of  Seller.  —  Howe 
v.  Palmer,  3  B.  &  Aid.  321,  5  E.  C.  L.  303; 
Caulkins  v.  Hellman,  47  N.  Y.  449;  Mommer  v. 
Friedlander,  (City  Ct.  Tr.  T.)  2  City  Ct.  (N. 
Y.)  247. 

5.  Insufficiency  of  Mere  Delivery  by  Seller  at 
Place  Designated  by  Buyer.  —  Shelton  v.  Thomp- 
son, 96  Mo.  App.  327;  Clark  v.  Labriche,  63 
N.  H.  397;  Shepherd  v.  Pressey,  32  N.  H.  55; 
Dedrich  v.  Leonard,  (Supm.  Ct.  Gen.  T.)  3  N. 
Y.  St.  Rep.  780.  See  also  Brewster  v.  Taylor, 
63  N.  Y.  587,  affirming  39  N.  Y.  Super.  Ct.  159. 
Compare  Barkalow  v.  Pfeiffer,  38  Ind.  214, 
where  there  were  declarations  of  approval  by 
the  buyer  after  delivery. 

Where  Article  Is  Sent  to  Buyer's  Place  of  Busi- 
ness and  He  Directs  Where  It  Shall  Be  Placed.  — 
In  Grey  v.  Cary,  9  Daly  (N.  Y.)  363,  a  large 
scale  was  taken  by  the  seller's  servant  to  the 
plaintiff's  place  of  business,  and  the  servant 
handed  seller's  bill  to  the  buyer,  who  directed 
that  the  scale  should  be  driven  into  a  back 
yard,  and  the  servant  in  attempting  to  do  so 
accidentally  caused  the  scale  to  be  broken.  It 
was  held  that  there  was  no  such  receipt  and 
acceptance  as  the  statute  requires. 

6.  Acts  of  Ownership  by  Buyer.  —  Parker  v. 
Wallis,  5  El.  &  Bl.  21,  85  E.  C.  L.  21  ;  Currie  v. 
Anderson,  2  El.  &  El.  592,  105  E.  C.  L.  592; 
Page  v.  Morgan,  15  Q.  B.  D.  228;  Garfield  v. 
Paris,  96  U.  S.  557  ;  Jones  v.  Reynolds,  120  N. 
Y.  213  ;  Gray  v.  Davis,  10  N.  Y.  285  ;  Strong 
v.  Dodds,  47  Vt.  348 ;  Green  v.  Merriam,  28 
Vt.  801. 

Title  Must  Be  Vested  in  Buyer.  —  It  has  been 
declared  that  no  act  of  the  buyer  will  amount 
to  an  acceptance  unless  by  such  act  the  title  to 
the  goods  becomes  vested  in  him.  Bacon  v. 
Eccles,  43  Wis.  227. 
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would  seem  that  the  mind  of  the  buyer  after  the  manufacture  is  complete 
must  act  upon  the  question  whether  the  goods  are  such  as  the  contract 
contemplates.1 

Payment  of  Insurance  and  Freight  by  Buyer.  —  The  mere  fact  that  the  buyer  insures 
goods  which  are  to  be  shipped  to  him  and  pays  the  freight  thereon  does  not 
constitute  an  acceptance.2 

Sale  or  Attempt  to  Sell  Goods  by  Buyer.  —  A  sale  of  goods,  or  a  part  of  them,  by 


It  Is  Sufficient  that  Buyer  Converts  Property  to 
His  Own  Use.  —  Houston  v.  Shindler,  1 1  Barb. 
(N.  Y.)  36. 

Constructive  Acceptance  Inferred  from  Buyer's 
Act.  —  Constructive  acceptance  by  the  buyer 
may  properly  be  inferred  by  the  jury  when  he 
deals  with  the  goods  as  owner,  when  he  does 
an  act  which  he  has  authority  to  do  as  owner, 
but  not  otherwise.  Bacon  v.  Eccles,  43  Wis. 
227,  quoting  Benjamin  on  Sales,  §  145.  See 
also  Parker  v.  Wallis,  5  El.  &  Bl.  21,  85  E.  C. 
L.  21. 

Receipt  of  Goods  and  Expression  of  Approval.  — 

In  Saunders  v.  Topp,  4  Exch.  390,  the  buyer 
selected  from  the  seller's  stock  certain  sheep 
which  he  agreed  to  buy,  and  directed  that  they 
be  sent  to  a  field  of  his,  .which  was  accordingly 
done.  Afterwards  he  had  the  sheep  removed 
from  the  field  to  his  farm,  and  on  their  arrival 
he  counted  them  over  and  said,  "  It  is  all  right." 
It  was  held  that  there  was  sufficient  evidence  to 
justify  the  jury  in  finding  that  the  sheep  had 
been  accepted. 

Use  of  Property  After  Delivery  Constitutes 
Acceptance.  —  Beaumont  v.  Brengeri,  5  C.  B. 
301,  57  E.  C.  L.  301,  in  which  case  the  buyer 
dealt  with  the  property  as  his  own. 

Where  a  Woman  Buys  a  Dress,  by  Wearing  It 
She  Accepts  It.  —  Galvin  v.  MacKenzie,  21  Ore- 
gon 184. 

Insufficient  Exercise  of  Dominion  by  Buyer.  — 
In  Carter  v.  Toussaint,  5  B.  &  Aid.  855,  7  E.  C. 
L.  280,  a  horse  was  sold  but  no  time  fixed  for 
the  payment  of  the  price.  The  horse  was  to 
remain  with  the  seller  for  twenty  days  without 
charge  to  the  buyer.  At  the  expiration  of  that 
time  he  was  sent  to  grass  by  order  of  the  buyer, 
and  entered  as  one  of  the  seller's  horses.  It 
was  held  that  there  was  no  sufficient  acceptance. 
See  also  Tempest  v.  Fitzgerald,  3  B.  &  Aid. 
680,  5  E.  C.  L.  419,  where  the  buyer  of  a  horse 
for  cash  agreed  to  take  him  away  within  a  cer- 
tain time.  About  the  expiration  of  that  time 
the  buyer  rode  the  horse  and  gave  directions  as 
to  his  treatment,  etc.,  but  requested  that  he 
might  remain  in  the  possession  of  the  seller  for 
a  further  time,  at  the  expiration  of  which  time 
he  promised  to  take  and  pay  for  the  horse,  to 
which  the  seller  assented.  The  horse  died  be- 
fore the  buyer  paid  the  price  or  took  it  away. 
It  was  held  that  there  was  no  sufficient  ac- 
ceptance to  render  the  buyer  liable  for  the 
price. 

Acts  Done  by  Buyer  Which  Contract  Reiuires  of 
Seller.  —  In  Fitzsimmons  v.  Woodruff,  1  Thomp. 
&  C.  (N.  Y.)  3,  a  mantel  was  sold,  which  by 
the  terms  of  the  contract  the  seller  was  to  set 
up  in  the  buyer's  store,  and  it  was  held  that 
the  act  of  the  buyer  in  going  to  the  depot  and 
carrying  the  mantel  to  his  house  did  not  con- 
stitute an  acceptance,  as  such  act  was  in  behalf 
of  the  seller. 


What  Constitutes  Acceptance  of  Accounts.  — 
In  Brayton  v.  Sherman,  52  Hun  (N.  Y.)  615, 
1  Silv.  Sup.  (N.  Y.)  420,  where  accounts  were 
sold,  there  was  evidence  that  the  buyer  accepted 
a  transfer  thereof,  and  collected  such  of  them 
as  he  could,  and  it  was  held  that  this  was  suffi- 
cient to  satisfy  the  statute. 

What  Constitutes  Acceptance  of  Roller  Shades, 
Fly  Screens,  etc.,  in  House.  —  In  Durkee  v.  Pow- 
ell, 75  N.  Y.  App.  Div.  176,  after  a  wife  had 
bought  a  house  __;r  husband  bought  the  roller 
shades,  window  screens,  etc.,  in  the  house,  and 
afterwards  the  husband  and  wife  took  posses- 
sion of  the  house.  It  was  held  that  this  was  a 
sufficient  delivery  and  acceptance  of  the  shades, 
screens,  etc. 

Retention  by  Buyer  of  Model  for  Invention,  — 
In  Jones  v.  Reynolds,  120  N.  Y.  213,  which  was 
a  sale  of  an  unpatented  invention,  the  seller  re- 
ceived from  the  buyer  a  model  for  the  invention 
and  retained  it  for  over  a  year  without,  return- 
ing or  offering  to  return  it,  and  made  an  appli- 
cation for  and  obtained  a  patent  for  the  com- 
bination of  elements  which  included  the  device 
sold,  and  it  was  held  that  it  was  a  question  for 
the  jury  whether  there  had  been  an  acceptance, 
and  that  it  could  not  be  held  as  a  matter  of  law 
that  the  buyer  did  not  receive  and*  accept  the 
thing  sold. 

Acts  Done  by  Buyer  with  Assistance  of  Seller's 
Agent.  —  In  Becker  v.  Holm,  89  Wis.  86,  a  boat 
was  sold,  after  which  the  buyer  took  possession 
of  it  and  had  it  moved  out  of  the  water  and 
put  upon  cars  for  shipment,  and  it  was  held  that 
there  was  sufficient  evidence  to  go  to  the  jury 
upon  the  question  of  receipt  and  acceptance, 
notwithstanding  the  fact  that  the  seller's  agent 
assisted  in  taking  the  boat  out  of  the  water,  the 
understanding  being  that  neither  he  nor  the 
seller  was  put  to  any  expense  on  account  of  it. 

1.  Where  Goods  Are  to  Be  Manufactured.  — ■ 
Cooke  v.  Millard,  65  N.  Y.  352. 

2.  Payment  of  Insurance  and  Freight  by  Buyer. 
—  Bacon  v.  Eccles,  43  Wis.  227,  wherein  the 
buyer  of  a  consignment  of  sugar  insured  it  and 
paid  the  freight  thereon  in  the  belief  that  it 
was  equal  in  quality  to  another  consignment. 
It  was  held  that  these  acts  could  not  reasonably 
be  said  to  be  acts  of  ownership  of  sugar  in- 
ferior in  quality  to  that  which  the  buyer  had 
ordered  and  which  he  supposed  had  been 
shipped  to  him.  Distinguishing  and  limiting 
Smith  v.  Stoller,  26  Wis.  671.  See  also 
Rodgers  v.  Phillips,  40  N.  Y.  519,  wherein  the 
buyer  applied  for  insurance  upon  the  property 
and  failed  to  procure  it  on  account  of  the  un- 
seaworthy  character  of  the  vessel  in  which  the 
seller  had  shipped  it,  and  it  was  held  that  this 
did  not  show  that  the  buyer  had  dealt  with  the 
property  as  his  own,  but  merely  that  he  had  at- 
tempted to  do  so  and  had  failed,  and  that  there 
was  no  acceptance. 
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the  buyer  will  amount  to  an  acceptance  of  them,  where  they  have  previously 
been  received  into  his  possession  and  the  circumstances  warrant  the  pre- 
sumption that  he  had  approved  of  the  goods.1 

(b)  Examination  of  Goods  by  Buyer.  —  The  mere  doing  by  the  buyer  of  such  acts 
as  are  necessary  to  enable  him  to  examine  the  goods  and  to  declare  his 
approval  or  disapproval  of  them  does  not  constitute  an  acceptance.3 

(c)  Retention  of  Goods  by  Buyer  for  Unreasonable  Time  —  In  General.  —  A  long  and 
unreasonable  delay  in  returning  the  goods  to  the  seller  after  they  have  been 
delivered  to  the  buyer  constitutes  strong  evidence  of  acceptance,  and  it  has 
been  said  that  practically  the  question  resolves  itself  into  whether  the  buyer 
within  a  reasonable  time  has  rejected  the  property;3  the  question  whether 
the  buyer  has  failed  to  reject  the  goods  within  a  reasonable  time  being  one 
for  the  jury.4 

Failure  of  Buyer  to  Notify  Seller  of  Rejection  of  Goods.  —  It  would  seem  that  where 
the  buyer  refuses  to  receive  the  goods  and  causes  them  to  be  put  in  a  place 


1.  Sufficiency  of"  Sale  of  C.jds  by  Buyer. — 
Marshall  v.  Green,  i  C.  P.  D.  35,  where  the 
buyer  of  growing  timber  cut  down  some  of  the 
trees  and  agreed  to  sell  the  tops  and  stumps  to 
a  third  person,  and  it  was  held  that  there  was 
a  sufficient  acceptance  and  receipt  to  fulfil  the 
requirements  of  the  statute  ;  Chaplin  v.  Rogers, 
1  East  192,  holding  that  evidence  that  the  buyer, 
after  a  bargain  and  sale  of  a  stock  of  hay  be- 
tween the  parties  actually  sold  part  of  it  to  an- 
other person  (by  whom,  though  against  the 
buyer's  approbation,  it  was  taken  away)  was 
sufficient  to  warrant  the  jury  in  finding  a  de- 
livery to  and  acceptance  by  the  buyer,  thereby 
taking  the  case  out  of  the  statute  of  frauds  ; 
Chapman  v.  Morton,  11  M.  &  W.  534;  Good  v. 
Curtiss,  (Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N. 
Y.)  4;  Wylie  v.  Kelly,  41  Barb.  (N.  Y.)  594. 

Sale  of  or  Offer  to  Sell  Goods  Before  Arrival.  — 
The  fact  that  the  buyer  before  he  has  received 
the  goods,  in  anticipation  of  their  arrival,  sells 
them  or  offers  to  sell  them,  does  not  amount  to 
such  assumption  of  authority  or  assertion  of 
ownership  over  them  as  to  constitute  the  accept- 
ance of  the  goods  which  the  statute  requires. 
Jones  v.  Mechanics'  Bank,  29  Md.  287. 

Buyer's  Effort  to  Sell  Property  in  Possession  of 
Third  Person.  —  A  mortgagee  assigned  a  mort- 
gage in  consideration  for  a  sum  paid  by  the  as- 
signee, agreeing  that  at  a  foreclosure  sale  for 
a  sum  named  he  would  purchase  a  part  of  the 
mortgaged  property,  to  wit,  a  bar  and  back  bar 
in  a  barroom,  to  which  both  parties  had  equal 
access  as  licensees.  Payment  for  the  mortgage 
was  made  as  agreed.  The  mortgagee  failed  to 
attend  the  foreclosure  sale,  whereupon  the  as- 
signee bid  in  the  property  which  the  mortgagee 
had  agreed  to  buy  and  informed  the  latter  that 
the  articles  were  his  at  the  price  agreed  and  re- 
quested him  to  remove  them,  which  he  failed  to 
do,  although  he  promised  to  do  so  and  made  an 
effort  to  sell  them  to  a  third  person.  The 
parties  did  not  specifically  agree  upon  a  place 
of  delivery.  It  was  held  that  the  mortgagee's 
intention  to  remove  the  chattels  was  executed 
and  his  dominion  over  them  as  owner  was  as- 
sumed by  his  attempted  sale  to  the  stranger, 
and  that  there  was  both  such  receipt  and  accept- 
ance as  would  avoid  the  statute.  Bowe  v.  Ellis, 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  92. 

2.  Examination  of  Goods  by  Buyer.  —  Curtis  v. 
Pugh,  10  Q.  B.  ill,  59  E.  G  L.  ill;  Lucy  v. 


Mouflet,  s  H.  &  N.  233 ;  Taylor  v.  Smith,  (1893) 

2  Q.  B.  65  ;  Hewes  v.  Jordan,  39  Md.  472. 
Where  It  Is  Stipulated  that  Goods  Are  to  Be  Ex- 
amined by  Buyer  After  Delivery.  —  Where  by  the 

terms  of  the  contract  the  goods  are  to  be  exam- 
ined by  the  buyer  after  delivery  to  him,  his  re- 
ceipt of  the  goods  does  not  constitute  an  accept- 
ance of  them.  It  is  requisite  either  that  they 
should  be  examined  and  pronounced  satis- 
factory, or  that  the  buyer  should  deal  with  the 
goods,  or  do  some  unequivocal  act  evincing  his 
intention  to  accept  them  unconditionally  as  his 
own  property.  Stone  v.  Browning,  68  N.  Y. 
598. 

Waiver  of  Buyer's  Right  of  Inspection.  — 

Where  after  the  goods  are  delivered  the  buyer 
has  the  right  to  have  them  inspected  before  be- 
ing obliged  to  accept  them,  the  right  of  inspec- 
tion may  be  waived  and  the  acceptance  may  be 
complete  without  it.  Hill  v.  McDonald,  17 
Wis.  97. 

3.  Effect  of  Retention  of  Goods  by  Buyer  for 
Unreasonable  Time  —  England.  —  Smith  v.  Hud- 
son, 6  B.  &  S.  431,  118  E.  C.  L.  431,  per 
Blackburn,  J.,  obiter;  Nicholle  v.  Plume,  1  C. 
&  P.  272,  11  E.  C.  L.  390;  Bowes  v.  Pontifex, 

3  F.  &  F.  739  ;  Bushel  v.  Wheeler,  8  Jur.  532 ; 
Harris  v.  Matthews,  3  Jur.  1192;  Coleman  v. 
Gibson,  1  M.  &  Rob.  168.  See  also  Parker  v. 
Wallis,  5  El.  &  Bl.  21,  85  E.  C.  L.  21  ;  Currie 
v.  Anderson,  2  El  &  El.  592,  105  E.  C.  L.  592; 
Taylor  v.  Smith,  (1893)  2  Q.  B.  65. 

Connecticut.  —  Bulkley  v.  Waterman,  13 
Conn.  328. 

New  York.  —  Jones  v.  Reynolds,  120  N.  Y. 
213.  See  also  Dows  v.  Montgomery,  5  Robt. 
(N.  Y.)  445  ;  Dyer  v.  Forest,  (N.  Y.  Super.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  282. 

Where  Goods  Are  Bought  for  Another  and  pur- 
suant to  the  buyer's  order  they  are  delivered  to 
such  other  and  are  retained  by  him,  such  de- 
livery to  and  retention  by  him  are  sufficient  to 
hold  the  buyer  liable.  Dyer  v.  Forest,  (N.  Y. 
Super.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  282. 

Lapse  of  Two  Bays  After  Receipt  Not  Sufficient. 
—  Smith  v.  Hudson,  6  B.  &  S.  431,  118  E.  C. 
L.  431,  in  which  case  the  court  considered  the 
shortness  of  the  time  and  that  the  buyer  was 
on  the  eve  of  bankruptcy. 

4.  Question  for  Jury  as  to  Reasonableness  ol 
Time.  —  Coleman  v.  Gibson,  1  M.  &  Rob.  168; 
Dorsey  v.  Pike,  50  Hun  (N.  Y.)  534.    See  also 
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for  safe  keeping  he  will  not  be  held  to  have  accepted  them,  notwithstanding 
his  failure  to  notify  the  seller  of  his  nonacceptance.1 

(6)  Where  Goods  Are  in  Possession  of  Buyer  Prior  to  and  at  Time  of  Sale. 
—  Where  goods  are  sold  to  a  buyer  who  is  already  in  possession  of  them  the 
question  what  constitutes  the  requisite  acceptance  and  receipt  of  the  goods  is 
one  with  which  the  courts  have  had  considerable  difficulty  and  have  not 
always  been  in  harmony.  Although  the  facts  and  circumstances  of  each 
particular  case  are  to  be  considered,  it  may  be  stated  as  a  general  proposition 
that  the  buyer  has  little  more  to  do,  if  anything,  than  to  remain  in  possession 
and  claim  under  the  contract  of  sale.  According  to  some  authorities  the  law 
does  not  require  that  he  should  go  through  the  idle  ceremony  of  delivering 
up  possession  to  the  seller  and  then  taking  back  possession  under  the  contract 
of  sale.2 

(7)  Where  Quantity,  Value,  or  Quality  Is  to  Be  Ascertained.  —  According 
to  one  line  of  decisions,  where,  after  the  contract  of  sale  has  been  made,  some- 
thing remains  to  be  done  as  between  the  buyer  and  the  seller  for  the  purpose 
of  ascertaining  either  the  quantity,  value,  or  quality  of  the  property,  such  as 
measuring,  weighing,  or  counting  out  of  a  common  parcel,  there  is  no  delivery 
and  acceptance;3  but  it  has  been  held  that  where  it  appears  that  the  buyer 
and  seller  intend  that  the  sale  shall  be  complete  before  the  articles  sold  are 
weighed  and  measured,  the  property  will  pass  before  the  goods  have  been 
weighed  and  measured,4  and  it  has  been  declared  in  many  cases  that  a  buyer 
who  exercises  acts  of  ownership  over  the  goods  may  be  deemed  to  have 


the  title  Questions  of  Law  and  Fact,  vol.  23, 
P-  585- 

1.  Failure  of  Buyer  to  Notify  Seller  of  Rejection 
of  Goods.  —  Nicholle  v.  Plume,  1  C.  &  P.  272,  n 
E.  C.  L.  390 ;  Hanson  v.  Armitage,  1  Dowl.  & 
R.  128. 

2.  Buyer  Heed  Only  Retain  Possession  and  Claim 
under  Contract  of  Sale.  —  Smith  v.  Bryan,  5  Md. 
141  ;  Snider  v.  Thrall,  56  Wis.  674.  See  contra, 
Linde  v.  Huntington,  (Supm.  Ct.  Tr.  T.)  37 
Misc.  (N.  Y.)  212.  And  compare  Edan  v.  Dud- 
field,  1  Q.  B.  302,  41  E.  C.  L.  551  ;  Proctor  v. 
Jones,  2  C.  &  P.  532,  12  E.  C.  L.  248;  Taylor 
v.  Wakefield,  6  El.  &  Bl.  765,  88  E.  C.  L.  765  ; 
Lillywhite  v.  Devereux,  15  M.  &  W.  285;  Du- 
plex Safety  Boiler  Co.  v.  McGinness,  (Marine 
Ct.  Tr.  T.)  64  How.  Pr.  (N.  Y.)  99;  Dorsey  v. 
Pike,  50  Hun  (N.  Y.)  534;  Matter  of  Hoover, 
33  Hun  (N.  Y.)  553  ;  Mommer  v.  Friedlander, 
(City  Ct.  Tr.  T.)  2  City  Ct.  (N.  Y.)  247. 

3.  Where  Quantity,  Value,  or  Quality  Is  to  Be 
Ascertained.  —  Whitehouse  v.  Frost,  12  East 
614;  Bowers  v.  Anderson,  49  Ga.  143.  In  the 
latter  case  Trippe,  J.,  said  :  "  It  may  be  true 
that  there  may  be  cases  where  the  property 
passes  without  a  delivery  —  without  the  weight 
being  ascertained  or  without  the  aggregate  price 
being  ascertained,  but  it  must  appear  to  be  the 
intention  of  the  parties  ;  the  goods  must  be  as- 
certained, there  must  be  a  valuable  considera- 
tion, and  the  contract  must  satisfy  the  statute, 
either  by  part  or  entire  payment,  or  earnest, 
or  by  acceptance  and  delivery  of  part  or  the 
whole,  or  by  a  writing  duly  signed."  See  also 
the  following  cases  : 

England.  —  Hanson  v.  Armit.nge,  5  B.  &  Aid. 
S57,  7  E.  C.  L.  191  ;  Smith  v.  Hudson,  6  B.  & 
S.  431,  118  E.  C.  L.  431  ;  Hanson  v.  Meyer, 
6  Fast  615;  Hunt  v.  Hecht,  8  Exch.  814; 
Coombs  v.  Bristol,  etc.,  R.  Co.,  3  H.  &  N.  510; 
Busk  v.  Davis,  2  M.  &  S.  397  ;  Shepley  v.  Davis, 
5  Taunt.  621,  1  E.  C.  L.  212. 


Arkansas.  —  Fagan    v.    Faulkner,    5  '  Ark. 

i6j. 

Maryland.  —  Hewes  v.  Jordan,  39  Md.  472. 
Massachusetts.  —  Remick    v.   Sandford,  120 
Mass.  316. 

Nezv  Hampshire.  —  Gilman  v.  Hill,  36  N.  H. 
311  ;  Parker  v.  Mitchell,  5  N.  H.  165., 

Nezv  York.  —  Shindler  v.  Houston,  1  N.  Y. 
261;  Cutwater  v.  Dodge,  7  Cow.  (N.  Y.)  85; 
Rapelye  v.  Mackie,  6  Cow.  (N.  Y.)  250;  M'Don- 
ald  v.  Hewett,  15  Johns.  (N.  Y.)  349;  Bailey 
V.  Ogden,  3  Johns.  (N.  Y.)  399;  Ward  v.  Shaw, 
7  Wend.  (N.  Y.)  404. 

Oregon.  —  Meyer  v.  Thompson,  16  Oregon 
194. 

South  Carolina.  —  Smith  v.  Evans,  36  S.  Car. 
69. 

U tah.  —  Hudson  Furniture  Co.  v.  Freed  Fur- 
niture, etc.,  Co.,  10  Utah  31. 

Vermont.  —  Gibbs  v.  Benjamin,  45  Vt.  124; 
Hale  v.  Huntley,  21  Vt.  147. 

Wisconsin.  —  Bacon  v.  Eccles,  43  Wis.  227; 
Pike  v.  Vaughn,  39  Wis.  499. 

Where  Buyer  Approves  Quality  Without  Deter- 
mining Quantity.  ■ —  Where  spokes  are  sold  at  so 
much  per  thousand  and  a  quantity  of  spokes  are 
delivered  to  the  buyer,  it  is  not  sufficient  to 
constitute  an  acceptance  by  the  buyer  that  he 
culls  the  spokes  and  approves  their  quality,  but 
in  addition  the  spokes  must  be  counted  and  the 
number  ascertained.  Prescott  v.  Locke,  51  N. 
H.  94,  citing  Hanson  v.  Meyer,  6  East  614, 
wherein  Lord  Ellenborough  declared  that  "  it 
certainly  never  was  in  the  contemplation  of  the 
seller  to  waive  the  act  of  weighing  any  part  of 
the  commodity  contracted  for." 

4.  Where  Parties  Intend  that  Sales  Shall  Be 
Complete  Before  Goods  Are  Weighed  and  Measured. 
—  Graff  v.  Fitch,  58  111.  373  ;  Bell  v.  Farrar,  41 
111.  400;  Macomber  v.  Parker,  13  Pick.  (Mass.) 
175;  Riddle  v.  Varnum,  20  Pick.  (Mass.)  280; 
Crofoot  v.  Bennett,  2  N.  Y.  258. 
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accepted  them,  even  though  he  has  not  precluded  himself  from  objecting  that 
they  do  not  conform  to  the  contract,  or,  in  other  words,  that  there  may  be 
such  an  acceptance  as  will  satisfy  the  statute  but  which  yet  will  not  be  an 
acceptance  under  the  contract  itself  when  proved.1 

English  Statute  Making  Recognition  of  Contract  Sufficient.  —  Stat.  56  &  57  Vict.,  C  7 1 
(known  as  the  Sale  of  Goods  Act),  §  4,  re-enacts  the  seventeenth  section  of 
the  statute  of  frauds,  and  provides  as  follows:  "  There  is  an  acceptance  of 
goods  within  the  meaning  of  this  section  when  the  buyer  does  any  act  in 
relation  to  the  goods  which  recognizes  a  pre-existing  contract  of  sale,  whether 
there  be  an  acceptance  in  performance  of  the  contract  or  not."  It  has  been 
declared  that  this  statute  recognizes  the  difference  between  the  acceptance 
that  satisfies  the  statute  of  frauds  and  the  acceptance  that  binds  the  buyer  to 
pay  for  the  goods,  the  one  being  defined  in  section  4  and  the  other  in  section 
35,  it  being  provided  by  the  latter  section,  in  effect,  that  acceptance  may  be 
not  only  by  acts  but  by  intimation  to  the  seller  that  the  goods  are  accepted. a 

(8)  Retention  of  Lien,  Title,  or  Possession  by  Seller  —  Retention  of  Lien  or  Title. 
—  One  criterion  by  which  to  determine  whether  or  not  there  has  been  such 
acceptance  and  receipt  of  the  goods  as  the  statute  requires  is  that  the  reten- 
tion by  the  seller  of  his  common-law  lien  upon  the  goods  for  the  price  or 
purchase  money  is  inconsistent  with  the  acceptance  and  receipt  of  the  goods 
by  the  buyer;3  but  the  statute  may  be  satisfied  although  the  absolute  legal 
title  to  the  goods  does  not  pass  to  the  buyer  at  the  time  of  the  contract 
of  sale.4 

Retention  of  Possession  by  Seller.  —  There  is  a  class  of  cases  where  the  buyer,  in 


1.  Buyer  May  Accept  and  Satisfy  Statute  With- 
out Being  Estopped  to  Object  that  Seller  Has  No* 
Complied  with  Contract. —  Morton  v.  Tibbett,  15 
Q.  B.  428,  69  E.  C.  L.  428  ;  Howe  v.  Palmer,  3 
B.  &  Aid.  321,  5  E.  C.  L.  303,  per  Abbott,  C.  J.; 
Parker  v.  Wallis,  5  El.  &  Bl.  21,  85  E.  C.  L.  21, 
per  Lord  Campbell,  C.  J. ;  Currie  v.  Anderson, 
2  El.  &  El.  592,  105  E.  C.  L.  592,  per  Cromp- 
ton,  J. ;  Castle  v.  Sworder,  6  H.  &  N.  828,  per 
Crompton,  J.;  Harris  v.  Matthews,  3  Jur.  1192; 
Kibble  v.  Gough,  38  L.  T.  N.  S.  204 ;  Chapman 
v.  Morton,  11  M.  &  W.  534;  Page  v.  Morgan, 
15  Q.  B.  D.  228;  Ex  p.  Safford,  2  Lowell  (U. 
S.)  563.  See  also  Smith  v.  Hudson,  6  B.  & 
S.  431,  118  E.  C.  L.  431;  Taylor  v.  Smith, 
(1893)  2  Q.  B.  65;  Strong  v.  Dodds,  47  Vt. 
348,  per  Ross,  J. 

Morton  v.  Tibbett  Explained  and  Limited. — 
In  was  declared  in  Cooke  v.  Millard,  65  N.  Y. 
352,  that  Morton  v.  Tibbett,  15  Q.  B.  428,  69 
E.  C.  L.  428,  is  not  to  be  pressed  any  further 
than  the  facts  of  that  case  require,  and  that 
it  is  as  if  the  buyer  had  said:  "I  take  these 
goods  on  the  supposition  that  they  comply 
with  the  contract.  I  am  not  bound  to  decide 
that  point  at  this  moment.  If,  on  examina- 
tion, they  do  not  correspond  with  the  sample, 
I  shall  still  return  them  under  my  common-law 
right,  growing  out  of  the  very  nature  of  the 
contract,  to  declare  it  void,  because  our  minds 
never  met  on  its  subject-matter  —  non  in  h<ec 
fccdera  veni." 

2.  English  Statute  Making  Recognition  Suf- 
ficient.—  Abbott  v.  Wolsey,  (1895)  2  Q-  B. 
97,  in  which  case  it  was  held  that  where  the 
goods  are  delivered  to  the  buyer  and  he  takes 
a  sample  from  them  and  after  examining  it 
says  that  the  goods  are  not  equal  to  his  sample, 
and  that  he  will  not  have  them,  there  is  such 
an  act  done  by  him  as  recognizes  a  pre-existing 
contract  of  sale,  and  therefore  constitutes  an 


acceptance  within  the  meaning  of  56  &  57  Vict, 

c  71,  §  4. 

3.  Retention  of  Lien  by  Seller. —  Benjamin  on 
Sales  (3d  Am.  ed.),  §  187;  Browne  on  Statute 
of  Frauds  (4th  ed.),  §  317;  Story  on  Sales,  § 
276,  which  were  cited  in  Clark  v.  Labreche,  63  N. 
H.  397.  See  also  the  following  cases  :  Tempest 
v.  Fitzgerald,  3  B.  &  Aid.  680,  5  E.  C.  L. 
419;  Baldey  v.  Parker,  2  B.  &  C.  37,  9  E.  C. 
L.  16;  Maberly  v.  Sheppard,  10  Bing.  99,  25 
E.  C.  L.  43  ;  Proctor  v.  Jones,  2  C.  &  P.  532, 
12  E.  C.  L.  248;  Hinchman  v.  Lincoln,  124 
U.  S.  38 ;  Ex  p.  Safford,  2  Lowell  (U.  S.)  563 ; 
Gardet  v.  Belknap,  1  Cal.  399 ;  Edwards  v. 
Grand  Trunk  R.  Co.,  54  Me.  105  ;  Marsh  v. 
Rouse,  44  N.  Y.  643 ;  Shindler  v.  Houston,  1 
N.  Y.  261.  See  further,  Cusack  v.  Robinson, 
1  B.  &  S.  299,  101  E.  C.  L.  299. 

4.  Where  Absolute  Legal  Title  Does  Not  Pass. 
—  Pinkham  v.  Mattox,  53  N.  H.  600,  in  which 
case  an  article  was  sold  to  be  paid  for  in 
monthly  instalments  at  the  option  of  the  buyer, 
and  it  was  agreed  that  the  article  should  re- 
main the  property  of  the  seller  until  paid  for. 
The  article  was  delivered  and  accepted  at  the 
time  of  the  contract.  It  was  held  in  an  action 
to  recover  instalments  which  were  past  due, 
that  the  acceptance  of  the  article  was  sufficient 
to  bind  the  buyer.  Compare  Dodsley  v.  Var- 
ley,  12  Ad.  &  El.  632,  40  E.  C.  L.  141,  where 
the  goods  were  accepted  by  the  buyer  and  taken 
into  his  possession  and  were  in  the  warehouse 
in  which,  according  to  the  course  of  dealing 
between  the  parties,  they  were  to  remain  until 
they  were  paid  for,  and  it  was  held  that  the 
seller  had  not  what  is  commonly  called  a  lien 
determinable  on  the  loss  of  possession,  but  a 
special  interest,  sometimes,  but  improperly, 
called  a  lien,  growing  out  of  his  original  owner- 
ship, independent  of  the  actual  possession,  and 
consistent  with  the  property  being  in  the  buyer. 
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the  presence  of  the  seller  and  with  the  goods  actually  before  him,  clearly 
signifies  his  willingness  and  intention  to  accept  and  receive  them,  and  does 
so,  and  then  immediately  constitutes  the  seller  his  bailee  to  hold  the  goods 
for  him  until  some  future  time  or  for  some  particular  purpose,  to  which  the 
seller  gives  his  assent,  and  thereupon  agrees  and  promises  to  keep  the  goods 
accordingly,  and  to  become  such  bailee.  It  has  been  held  that  there  is  nothing 
in  the  statute  that  prevents  the  buyer  and  seller  from  forming  this  new  rela- 
tion, and  this  being  so,  the  question  is  merely  whether  the  evidence  shows  a 
delivery  and  acceptance  and  a  bailment.1 

Possession  of  Seller  Must  Be  After  Relations  of  Parties  Have  Been  Changed.  —  Although 
there  may  be  cases  in  which  the  goods  remain  in  the  possession  of  the  seller 
and  yet  may  have  been  received  and  accepted  by  the  buyer,  in  such  cases  the 
seller  holds  possession,  not  by  virtue  of  his  lien  as  seller  but  under  some  new 
contract  by  which  the  relations  of  the  parties  are  changed.3 


1.  Retention  of  Possession  by  Seller  After  Sale 

—  England.  —  Dodsley  v.  Varley,  12  Ad.  &  El. 
632,  40  E.  C.  L.  141  ;  Cusack  v.  Robinson,  1 
B.  &  S.  299,  101  E.  C.  L.  299 ;  Beaumont  v. 
Brengeri,  5  C.  B.  301,  57  E.  C.  L.  301  ;  Marvin 
v.  Wallis,  6  El.  &  Bl.  726,  88  E.  C.  L.  726; 
Castle  v.  Sworder,  6  H.  &  N.  828 ;  Elmore  v. 
Stone,  1  Taunt.  458. 

United  States.  —  Ex  p.  Safford,  2  Lowell  (U. 
S.)  563- 

Indiana.  —  Bertelson  v.  Bower,  81  Ind.  512. 

Maryland.  —  Smith  v.  Bryan,  5  Md.  141. 

Massachusetts.  —  Safford  v.  McDonough,  120 
Mass.  290,  per  Morton,  J. ;  Arnold  v.  Delano, 
4  Cush.  (Mass.)  40. 

Neit'  York.  —  See  Bissell  v.  Balcom,  39  N. 
Y.  275,  reversing  40  Barb.  (N.  Y.)  98;  Brown 
v.  Hall,  s  Lans.  (N.  Y.)  177. 

Washington,  —  Reinhart  v.  Gregg,  8  Wash. 
191. 

Wisconsin.  —  Norwegian  Plow  Co.  v.  Han- 
thorn,  71  Wis.  529;  Snider  v.  Thrall,  56  Wis. 
674;  Smith  v.  Bouck,  33  Wis.  33;  Janvrin  v. 
Maxwell,  23  Wis.  51,  distinguishing  Menzies  v. 
Dodd,  19  Wis.  343,  which  was  a  case  where 
there  was  a  controversy  between  the  buyer  and 
a  subsequent  buyer  or  creditor  of  the  seller. 

Facts  of  Leading  Case. —  In  Elmore  v.  Stone, 
1  Taunt.  458,  after  the  sale  of  a  horse  had  been 
agreed  upon  the  buyer  requested  the  seller  to 
keep  the  horse  for  him  on  livery,  whereupon 
the  seller  removed  the  horse  from  his  sales 
stable  and  put  him  in  his  livery  stable.  It 
was  held  that  this  was  a  sufficient  delivery. 
Distinguished  in  Malone  v.  Plato,  22  Cal.  103, 
which  was  also  in  reference  to  the  sale  of  a 
horse. 

Where  Seller  Holds  Possession  of  Building  as 
Tenant  of  Buyer. —  In  Reinhart  v.  Gregg,  8 
Wash.  791,  the  seller  of  a  building  remained  in 
possession  thereof  as  a  tenant  of  the  buyer, 
and  it  was  held  that  there  was  sufficient  evi- 
dence of  delivery  and  acceptance  to  submit  to 
the  jury. 

Where  Property  Is  Loaned  Back  to  Seller.  —  In 

Marvin  v.  Wallis,  6  El.  &  Bl.  726,  88  E.  C.  L. 
726,  the  bargain  was  for  immediate  delivery, 
but  the  seller  requested  the  buyer  to  lend  the 
property  to  him,  to  which  the  buyer  assented, 
and  the  seller  kept  the  property.  The  jury 
found  that  the  bargain  was  completed  before 
the  arrangement  as  to  the  loan  took  place  and 
such  verdict  was  upheld,  the  court  holding  that 


after  the  agreement  of  loan  the  seller's  posi- 
tion was  changed  and  that  he  held  the  property 
as  bailee  of  the  buyer. 

Acceptance  of  Warehouse  Rent  by  Seller, —  In 
Hurry  v.  Mangles,  1  Campb.  452,  a  warehouse- 
man sold  oil  lying  in  his  warehouse,  taking  the 
buyer's  acceptance  in  payment,  and  received 
warehouse  rent  from  the  buyer  for  its  remain- 
ing in  his  warehouse  after  the  period  when  it 
ought  to  have  been  taken  away.  Lord  Ellen- 
borough  declared  that  the  acceptance  of  ware- 
house rent  was  a  complete  transfer  of  the  goods 
to  the  buyer  and  that  there  was  an  executed 
delivery.  This  case,  however,  was  not  decided 
under  the  statute  of  frauds. 

2.  Possession  of  Seller  Must  Be  After  Relations 
of  Parties  Have  Been  Changed.  —  Dodsley  v. 
Varley,  12  Ad.  &  El.  632,  40  E.  C.  L.  141  ; 
Cusack  v.  Robinson,  1  B.  &  S.  299,  101  E.  C. 
L.  .299;  Castle  v.  Sworder,  6  H.  &  N.  828; 
Safford  v.  McDonough,  120  Mass.  290;  Clark 
v.  Labreche,  63  N.  H.  397. 

Where  Seller  Keeps  Cattle  and  Feeds  Them  at 
Expense  of  Buyer.  —  In  Kirby  v.  Johnson,  22  Mo. 
354,  a  parol  sale  was  made  of  cattle  in  the 
seller's  field,  and  the  seller  agreed  to  keep  them 
at  the  expense  of  the  buyer,  stipulating  that  the 
buyer  should  bear  the  loss  if  any  of  them  died, 
and  it  was  held  that  there  was  no  delivery. 
Compare  Green  v.  Merriam,  28  Va.  801, 
wherein  the  subject-matter  consisted  of  sheep. 
The  parties  put  the  sheep  into  a  yard  by  them- 
selves, and  the  buyer  engaged  the  seller  to 
keep  the  sheep  for  him  until  a  day  named,  and 
it  was  held  that  there  was  such  delivery  and 
acceptance  as  took  the  case  out  of  the  stat- 
ute. 

Necessity  for  Actual  or  Symbolical  Delivery.  — 

In  Bailey  v.  Ogden,  3  Johns.  (N.  Y.)  399, 
where  the  subject-matter  of  a  sale  was  a 
quantity  of  sugar,  there  was  no  actual  delivery 
nor  an  attempt  at  any  symbolical  delivery. 
There  was  no  specific  designation  of  the  goods 
by  marking  them  or  otherwise.  They  were  left 
in  the  actual  possession  and  dominion  of  the 
seller,  and  under  the  same  apparent  ownership 
as  before.  In  holding  that  there  was  no  suffi- 
cient delivery  and  acceptance,  Kent,  C.  J.,  said : 
"  If  the  conversations  about  storage,  and  taking 
a  minute  of  the  import  entries,  would,  in  such 
cases,  amount  to  an  actual  delivery,  and  be 
deemed  a  substitute  for  the  note  or  memoran- 
dum in  writing,  it  appears  to  me  that  the  stat- 
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Retention  of  Possession  by  Seiler  Pending  Taking  of  Inventory,  —  The  rule  laid  down 

by  the  authorities  is  that  there  is  no  actual  delivery  and  acceptance  of  the 
goods  such  as  the  statute  requires,  so  long  as  the  buyer  continues  to  have  the 
right  to  object  to  the  quantity  or  quality  of  the  goods,  and  that  where  the 
goods  are  left  in  possession  and  control  of  the  seller  pending  the  taking  of 
the  inventory  by  him  to  determine  the  price  to  be  paid  for  the  goods,  the  sale 
is  affected  by  the  statute.1 

(9)  Delivery  to  Carrier,  Warehouseman,  or  Wharfinger — Insufficiency  of  Delivery 
to  Carrier.  —  The  acceptance  and  receipt  of  the  goods  may  be  thiough  an 
authorized  agent;  bui  a  common  carrier  (whether  selected  by  the  seller  or  by 
the  buyer),  to  whom  the  goods  are  intrusted  without  express  instructions  to 
do  anything  but  to  carry  and  deliver  them  to  the  buyer,  is  no  more  than  an 
agent  to  carry  and  deliver  the  goods,  and  has  no  implied  authority  to  do  the 
act.  required  to  constitute  an  acceptance  and  receipt  on  the  part  of  the  buyer 
and  to  take  the  case  out  of  the  statute  of  frauds.2    While  it  is  true  that  cases 


ute  of  frauds  would,  in  a  great  degree,  become 
useless,  and  might  be  set  aside  as  a  dead  letter. 
We  do  not  wish  to  shake  any  of  the  cases  in 
which  the  actual  delivery  required  by  the  stat- 
ute has  been  dispensed  with,  but  those  cases 
have  gone  far  enough ;  our  leaning  should  be 
towards  the  plain  meaning  of  the  statute.  The 
circumstances  which  are  to  be  tantamount  to 
an  actual  delivery,  should  be  very  strong  and 
unequivocal,  so  as  to  take  away  all  doubt  as  to 
the  intent  and  understanding  of  the  parties. 
The  agreement  about  storage  might  have  been 
conditional,  and  depending  upon  the  final  com- 
pletion of  the  contract,  as  to  the  giving  of  the 
notes  with  a  competent  indorser ;  and  the  tak- 
ing of  the  minute  of  the  import  entry  was  at 
least  but  an  equivocal  act.  It  was  not  an 
indicium  of  ownership.  Any  person  might 
have  taken  the  same  paper  for  his  own  in- 
formation or  convenience." 

1.  Retention  of  Possession  by  Seller  Pending 
Taking  of  Inventory. —  Brunswick  Grocery  Co. 
v.  Lamar,  116  Ga.  1,  citing  Loyd  v.  Wright, 
20  Ga.  574,  65  Am.  Dec.  636,  25  Ga.  215. 

2.  Insufficiency  of  Delivery  to  Carrier. —  Chitty 
on  Contracts  392  ;  Story  on  Contracts  381,  382, 
which  authorities  were  cited  in  Lloyd  v. 
Wright,  25  Ga.  215;  Story  on  Sales,  §  276, 
which  authority  was  quoted  in  Hudson  Furni- 
ture Co.  v.  Freed  Furniture,  etc.,  Co.,  10  Utah 
31.     See  also  the  following  cases: 

Insufficiency  of  Delivery  to  Carrier  Designated 
by   Seller — England.  —  Hanson  v.  Armitage,  5 

B.  &  Aid.  557,  7  E.  C.  L.  191  ;  Howe  v.  Palmer, 
3  13.  &  Aid.  321,  5  E.  C.  L.  303;  Acebal  v. 
Levy,  10  Bing.  376,  25  E.  C.  L.  170;  Smith  v. 
Hudson,  6  B.  &  S.  431,  118  E.  C.  L.  431  ;  Hart 
v.  Bush,  El.  Bl.  &  El.  494,  96  E.  C.  L.  494; 
Meredith  v.  Meigh,  2  El.  &  Bl.  364,  75  E.  C.  L. 
364;  Nicholson  v.  Bower,  1  El.  &  El.  172,  102 
E.  C.  L.  172:  Holmes  11.  Hoskins,  28  Eng.  L. 
&  Eq.  564  ;  Hunt  v.  Hecht,  20  Eng.  L.  &  Eq. 
524;  Coats  v.  Chaplin,  3  Q.  B.  483,  43  E.  C.  L. 
831  :  Bentall  v.  Burn,  3   B.  &  C.  423,   10  E. 

C.  L.  138;  Castle  v.  Sworder,  5  H.  &  N.  281; 
Farina  v.  Home,  16  M.  &  W.  119;  Norman  v. 
Phillips,  14  M.  &  W.  277.  See  also  Cusack  v. 
Robinson,  1  B.  &  S.  299,  101  E.  C.  L.  299. 

United  States.  —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  21  Fed.  Cas.  No.  12,263,  reversed  14 
How.  (U.  S.)  446,  on  the  point  that  the 
memorandum  was  sufficient. 


Georgia.  —  Denmead  v.  Glass,  30  Ga.  637; 
Loyd  v.  Wright,  20  Ga.  574. 

Indiana.  —  Hausman  v.  Nye,  62  Ind.  485 ; 
Keiwert  v.  Meyer,  62  Ind.  587. 

Maine. —  Maxwell  v.  Brown,  39  Me.  98. 

Maryland.  —  Ft.  Worth  Packing  Co.  v.  Con- 
sumers' Meat  Co.,  86  Md.  635. 

Massachusetts.  —  Atherton  v.  Newhall,  123. 
Mass.  141;  Quintard  v.  Bacon,  99  Mass.  185; 
Boardman  v.  Spooner,  13  Allen  (Mass.)  353; 
Frostburg  Min.  Co.  v.  New  England  Glass  Co., 
9  Cush.  (Mass.)  115;  Snow  v.  Warner,  10 
Met.  (Mass.)  132. 

Michigan.  —  Winner  v.  Williams,  62  Mich. 
363  ;  Rindskopf  v.  De  Ruyter,  39  Mich.  1  :  Web- 
ber v.  Howe,  36  Mich.  154;  Grimes  v.  Van 
Vechten,  20  Mich.  410. 

Minnesota.  —  Simmons  Hardware  Co.  v. 
Mullen,  33  Minn.  195  ;  Taylor  v.  Mueller,  30 
Minn.  343. 

Nebraska.  —  Ex  p.  Parker,  1 1  Neb.  309. 

Nezv  York.  —  Pierson  v.  Crooks,  115  N.  Y. 
539;  Stone  v.  Browning,  68  N.  Y.  598;  Allard 
v.  Greasert,  61  N.  Y.  1  ;  Krulder  v.  Ellison,  47 
N.  Y.  36;  Caulkins  v.  Hellman,  47  N.  Y.  449; 
Cross  v.  O'Donnell,  44  N.  Y.  661  ;  Rodgers  v. 
Phillips,  40  N.  Y.  519;  Nugent  v.  Beakes,  34 
N.  Y.  App.  Div.  123;  Heermance  v.  Taylor,  14 
Hun  (N.  Y.)  149.  See  also  Wilcox  Silver 
Plate  Co.  v.  Green,  72  N.  Y.  17,  affirmed  9 
Hun  (N.  Y.)  347:  Fitzsimmons  v.  Woodruff, 
1  Thomp.  &  C.  (N.  Y.)  3. 

North  Dakota.  —  Dinnie  v.  Johnson,  8  N. 
Dak.  153. 

Wisconsin.  —  See  Spear  v.  Bach,  82  Wis. 
192. 

Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks.  9  Wyo.  424. 

Insufficiency  of  Delivery  to  Carrier  Designated 
by  Biyer.  — Coombs  v.  Bristol,  etc.,  R.  Co.,  3 
H.  &  N.  510;  Astey  v.  Emery,  4  M.  &  S.  262; 
Taylor  v.  Smith,  (1893)  2  Q.  B.  -65;  Jones  v. 
Mechanics'  Bnnk.  29  Md.  287  ;  Johnson  v.  Cut- 
tle, 105  Mass.  447  ;  Smith  v.  Brennan,  62  Mich. 
349;  Waite  v.  McKelvy,  71  Minn.  167;  Fontaine 
v.  Bush,  40  Minn.  141. 

Insufficiency  of  Shipment  on  Vessel  Chartered  or 
Provided  by  Buyer.  —  Acebal  v.  Levy,  10  Bing. 
376,  25  E.  C.  L.  170;  Scott  v.  Melady,  27  Ont. 
App.  193. 

Where  Buyer  Superintends  Loading  op  Croc'".  — 
In  Ft.  Worth  Packing  Co.  v.  Consumers'  Meat 
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are  to  be  found  in  which  a  delivery  to  a  carrier  has  been  held  sufficient  to 
satisfy  the  statute  of  frauds,1  yet  in  most  of  such  cases  it  will  be  found,  upon 
examination,  that  there  was  either  a  prior  acceptance  of  the  goods  by  the 
buyer,  or  that  the  statute  provided  for  an  acceptance  or  delivery,  or  that  the 
carrier  was  designated  by  the  buyer  and  selected  by  him  for  the  purpose  of 
receiving  and  accepting  the  goods.3 

Delivery  to  Carrier  and  Possession  by  Carrier  as  Warehouseman.  —  Kven  where  the 
transitus  may  be  considered  at  an  end  and  the  warehouse  of  the  carrier  may 
be  considered  as  that  of  the  buyer,  there  is  a  mere  delivery  and  not  an 
acceptance  by  the  buyer  such  as  the  statute  requires.3 

Insufficiency  of  Delivery  to  Wharfinger.  —  Likewise  it  is  held  that  the  mere  delivery 
of  the  goods  to  a  wharfinger  as  a  repository  of  them  is  not  sufficient  to  con- 
stitute an  acceptance,  even  though  he  accepts  them  in  the  sense  that  he 
receives  them  and  assumes  responsibility  for  their  custody  or  safe  keeping.'1 

(io)  Symbolical  or  Constructive  Delivery  —  In  General.  —  The  statute  has 
never  been  construed  to  abolish  the  doctrine  of  symbolical  delivery.  Who- 
ever receives  in  such  mode  as  the  nature  of  the  property  or  its  situation  makes 


Co.,  86  Md.  635,  the  defendant  superintended 
the  loading  of  the  goods  and  agreed  that  they 
would  be  paid  for  when  they  arrived  at  their 
destination.  The  seller  shipped  the  goods  under 
a  bill  of  lading  in  his  own  name,  indorsed,  and 
a  draft  was  drawn  upon  the  defendant,  which 
the  latter  refused  to  pay,  and  an  attachment 
was  levied  on  the  goods  when  they  arrived  at 
their  destination.  It  was  held  that  there  was 
no  such  delivery  as  would  satisfy  the  stat- 
ute. 

Where  Buyer  Receives  and  Retains  Invoice.  — 
In  Norman  v.  Phillips,  14  M.  &  W.  277,  the 
goods  were  delivered  to  a  carrier,  and  in  addi- 
tion the  seller  sent  an  invoice  to  the  buyer, 
which  the  latter  retained  for  several  weeks,  and 
it  was  held  that  nevertheless  there  was  no  ac- 
ceptance. 

Effect  of  Notifying  Buyer  After  Delivery  to 
Carrier  that  Goods  Are  at  His  Risk.  —  In  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  21  Fed.  Cas.  No. 
12,263,  tne  goods  were  delivered  to  a  carrier 
and  the  buyer  was  notified  that  the  goods  were 
at  the  depot  subject  to  his  risk  and  charge  for 
storing,  and  it  was  held  that  this  was  not  suf- 
ficient. Reversed  14  How.  (U.  S.)  446,  on  the 
point  that  the  memorandum  was  sufficient. 

Iowa  Statu' 6.  —  Under  a  statute  of  Iowa, 
which  provides  merely  that  the  property  shall 
be  delivered,  and  which  omits  the  words  "  r.c 
cept  "  and  "  actually  received,"  which  are  used 
in  the  English  statute,  delivery  to  a  carrier, 
even  though  not  designated  by  the  buyer,  is 
sufficient.  Bullock  v.  Tschergi,  13  Fed.  Rep. 
345- 

1.  View  that  Delivery  to  Carrier  !=■  Pnffiripnt. 
—  Hart  v.  Sattley,  3  Campb.  528,  where  the 
jury  were  instructed  that  the  buyer  should  be 
considered  as  having  constituted  the  carrier  his 
agent  to  accept  and  receive  the  goods  ;  Dawes 
v.  Peck,  8  T.  R.  330;  Bushell  v.  Wheeler,  15  Q. 
B.  442,  note,  69  E.  C.  L.  442,  note ;  Howes  v. 
Ball.  7  B.  &  C.  481,  14  E.  C.  L.  90;  Dodsley  v. 
Vaiiey.  12  Ad.  &•  El.  632.  40  E.  C.  L.  141  :  Ex  p. 
Safford,  2  Lowell  (U.  S.)  563,  per  Lowell,  J.; 
Ullman  v.  Barnard,  7  Gray  (Mass.)  554;  Cross 
v.  O'Donnell,  44  N.  Y.  661  ;  Waldron  v.  Ro- 
maine,  22  N.  Y.  368.  See  also  Tarling  V. 
Baxter,  6  B.  &  C  .360,  13  E.  C.  L,  199;  Diversy 


v.  Kellogg,  44  111.  114;  Nichols  v.  Morse,  100 
Mass.  523,  which  cases  were  distinguished  in 
Billin  v.  Henkel,  9  Colo.  394. 

Vermont.  —  In  Strong  v.  Dodds,  47  Vt.  348, 
it  was  said  by  Ross,  J.:  "  We  think  the  railroad 
company  must  be  regarded  as  the  agent  and 
servant  of  the  defendant.  He  named  it  as  the 
carrier  to  whom  he  desired  the  goods  to  be  de- 
livered. When  the  plaintiffs  had  delivered  the 
goods  to  the  railroad  company,  packed  and 
marked  to  the  defendant  as  he  had  directed, 
they  had  done  all  that  was  required  of  them  to 
perfect  the  sale  on  their  part.  The  goods  had 
passed  beyond  their  possession  and  control, 
save  possibly  the  contingent  right  of«stopping 
them  while  in  transitu.  *  *  *  Any  fact,  it 
would  seem,  which  clearly  indicates  that  the 
carrier  holds  the  possession  of  and  transports 
the  goods  as  the  property  of  the  purchaser 
shows  a  receipt  of  the  goods  by  the  purchaser." 
See  also  Spencer  v.  Hale,  30  Vt.  314. 

Insufficiency  of  Delivery  to  Carrier  Which  Is 
Agent  of  Seller.  —  Agnew  v.  Dumas,  64  Vt.  147, 
in  which  case  by  the  terms  of  the  contract  the 
seller  was  to  deliver  the  goods  to  the  ver, 
and  the  carrier  was  held  to  be  the  agent  of  the 
seller. 

2.  Allard  v.  Greasert,  61  N.  Y.  1,  wherein 
Earl,  J.,  declared  that  it  has  never  been  de- 
cided in  any  case  that  is  entitled  to  respect  as 
authority  that  a  mere  carrier  designated  by  the 
buyer  can  both  accept  and  receive  the  goods  so 
as  to  answer  the  statute.  See  also  Hudson  Fur- 
niture Co.  v.  Freed  Furniture,  etc.,  Co.,  10  Utah 
3i- 

Sufficiency  of  Delivery  to  Carrier  Desirnated  hy 
Buyer  After  Acceptance.  —  It  has  been  held  that 
after  the  buyer  has  himself  inspected  and  ac 
cepted  the  goods  the  delivery  of  them  by  his 
direction  to  a  designated  carrier  is  sufficient. 
Cross  v.  O'Donnell,  44  N.  Y.  661,  distinguished 
in  Caulkins  v.  Hellman,  47  N.  Y.  449. 

3.  Delivery  to  Carrier  and  Possession  by  Carrier 
as  Warehouseman.  —  Nicholson  v.  Bower,  1  El. 
&  El.  172,  102  E.  C.  L.  172. 

4.  Insufficiency  of  Delivery  to  Wharfinger.  — 
Hanson  v.  Armitage,  5  B.  &  Aid.  557,  7  E.  C.  L. 
191  ;  Hart  v.  Bush,  El.  Bl.  &  El.  494,  96  E.  C. 
L.  494. 
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necessary,  receives  as  actually  as  by  manual  caption,  or  asportation,  or  some 
direct  interference  with  the  corpus  of  the  property.  With  regard  to  bulky- 
articles,  or  those  not  immediately  accessible,  symbolical  or  constructive 
delivery,  by  something  which  may  be  proved  in  pais,  of  a  satisfactory  nature, 
e.  g.  a  bill  of  lading,  the  key  of  a  warehouse,  etc.,  satisfies  the  reason  and 
policy  of  the  statute.1 

Intention  of  Parties.  —  It  must  appear  in  all  cases  of  a  symbolical  delivery  that 
it  was  the  express  intention  of  the  parties  to  make  a  delivery.58 

Necessity  for  Clear  and  Unequivocal  Acts.  —  The  acceptance  required  by  the  statute 
must  be  very  clear  and  unequivocal,  but  that  is  consistent  with  Its  being 
constructive.3 

Refusal  to  Accept  Bill  of  Lading  After  Its  Receipt.  —  Where  a  bill  of  lading  repre- 
senting goods  which  are  in  transit  to  the  buyer  is  delivered  to  him  he  has  a 
reasonable  time,  after  ascertaining  the  circumstances,  in  which  to  determine 
whether  he  will  accept  or  reject  the  bill  of  lading,  the  same  as  he  would  have 
had  upon  an  actual  delivery  of  the  property  itself.  If  within  a  reasonable 
time  he  rejects  and  returns  the  bill  of  lading  to  the  seller,  there  is  no  acceptance 
and  the  statute  is  not  satisfied.4 

Goods  Must  Be  Susceptible  of  Immediate  Delivery.  — A  symbolical  delivery  can  only 
be  effectual  where  the  goods  are  susceptible  of  immediate  delivery.5 


1.  Sufficiency  of  Symbolical  or  Constructive  De- 
livery. —  Browne  on  Statute  of  Frauds,  §  318. 
See  also  the  following  cases  : 

England.  — ■  nollingsworth  v.  Napier,  3  Cai. 
(N.  Y.)  182;  Chaplin  v.  Rogers,  1  East  192, 
per  Lord  Kenyon ;  Searle  v.  Keeves,  2  Esp. 
598  ;  Bushel  v.  Wheeler,  8  Jur.  532. 

United  States.  —  Garfield  v.  Paris,  96  U.  S. 
557- 

Arkansas. —  King  v.  Jarman,  35  Ark.  190; 
Puckett  v.  Reed,  31  Ark.  131. 

Delaware.  —  Stockwell  v.  Baird,  1  Marv. 
(Del.)  420. 

Georgia.  —  See  Johnson  v.  Watson,  1  Ga.  348. 
Iowa.  — ■  Brown  v.  Wade,  42  Iowa  647,  per 
Day,  J. 

Massachusetts.  —  Jewett  v.  Warren,  12  Mass. 
300. 

Missouri.  —  Bass  v.  Walsh,  39  Mo.  192;  Har- 
vey v.  St.  Louis  Butchers'  Joint  Stock,  etc., 
Assoc.,  39  Mo.  211,  per  Holmes,  J. 

New  York.  —  Bailey  v.  Ogden,  3  Johns.  (N. 
Y.)  399;  Brown  v.  Hall,  5  Lans.  (N.  Y.)  177. 

'1'ashington.  —  Reinhart  v.  Gregg,  8  Wash. 
191. 

Wisconsin.  — ■  Pike  v.  Vaughn,  39  Wis.  499. 

Virtual  Delivery.  —  In  Bailey  v.  Ogden,  3 
Johns.  (N.  Y.)  399,  it  was  declared  by  Kent, 
Ch.  J.,  that  although  the  statute  declares  that 
the  buyer  must  accept  part  of  the  goods  "  and 
actually  receive  the  same,"  it  has  become  a  set- 
tled construction  that  actual  delivery,  in  the 
popular  sense  of  the  word,  is  not  in  all  cases 
requisite,  and  that  a  virtual  delivery  will  in 
some  instances  be  equally  effectual. 

Symbolic  1  D'li-'e-y  of  Wheat,  in  Granary.  —  In 
Sharp  v.  Carroll,  66  Wis.  62,  the  symbolical 
delivery  to  the  buyer  of  the  key  to  a  granary 
was  the  only  delivery  of  wheat  which  was 
practicable  at  the  time,  in  view  of  the  bulky 
nature  of  the  property,  and  it  was  held  that 
such  delivery  was  sufficient. 

Delivery  of  "Exnort.  Entry,  —  In  Johnson  v. 
Smith,  Anth.  N.  P.  (N.  Y.)  60,  it  was  held  that 
a  delivery  of  an  export  entry  was  insufficient. 


Following  Bailey  v.  Ogden,  3  Johns.  (N.  Y.) 
399- 

Sufficiency  of  Delivery  of  Bill  of  Lading.  — -  The 
delivery  of  the  bill  of  lading  of  a  carload  of 
wheat  by  indorsement  in  blank  to  the  buyer 
is  a  sufficient  delivery  to  take  the  transaction 
out  of  the  statute.  Wadhams  v.  Balfour,  32 
Oregon  313  [citing  Remick  v.  Sandford,  120 
Mass.  309 ;  Cunningham  v.  Ashbrook,  20  Mo. 
554;  Somers  v.  McLaughlin,  57  Wis.  358]; 
Meredith  v.  Meigh,  2  El.  &  Bl.  364,  75  E.  C.  L. 
364.  See  also  Currie  v.  Anderson,  2  El.  &  El. 
592,  105  E.  C.  L.  592. 

Question  for  Jury  as  to  Whether  There  Has 
Been  Constructive  Delivery.  —  Bushel  v.  Wheeler, 
8  Jur.  532. 

Order  on  Warehouseman  Without  Notice  to  Him. 
—  In  Boardman  v.  Spooner,  13  Allen  (Mass.l 
353,  it  was  held  that  the  acceptance  in  one 
state  of  a  bill  of  goods  which  are  in  a  ware- 
house in  another  state,  with  an  order  on  the 
warehouseman  for  their  delivery  without  notice 
to  him,  is  not  such  an  acceptance  or  receipt  of 
the  goods  as  will  take  the  sale  out  of  the 
statute. 

2.  Intention  of  Parties.  — Johnson  v.  Smith, 
Anth.  N.  P.  (N.  Y.)  60. 

3.  Necessity  for  Clear  and  Unequivocal  Acts.  — 
Bushel  v.  Wheeler,  8  Jur.  532,  per  Coleridge, 
J. ;  Clark  v.  Labreche,  63  N.  H.  397. 

4.  Refusal  to  Accept  Bill  of  Lading  After  Its 
Receipt.  —  Rodgers  v.  Phillips,  40  N.  Y.  519. 

Keeping  Bill  of  Lading  fov  Unreasonable  Lenptih 
of  Time.  —  The  keeping  of  a  bill  of  lading  by  the 
buyer  for  more  than  a  year  is  a  very  strong  fact 
going  to  show  delivery  and  acceptance.  Per 
Crompton,  J.,  in  Currie  v.  Anderson,  2  El.  &  El. 
592,  105  E.  C.  L.  592. 

5.  Goods  Must  Be  Susceptible  of  Immediate  De- 
livery. —  Stevens  v.  Stewart,  3  Cal.  140. 

Acceptance  of  Bill  of  Lading  After  Property  Has 
Been  Lost.  —  Where  the  statute  is  not  complied 
with  and  the  goods  are  delivered  to  a  carrier  to 
be  taken  to  the  buyer,  the  acceptance  of  the 
bill  of  lading  by  him  has  not  the  effect  of  an 
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Requisites  of  Order  Given  by  Seller  for  Goods.  —  The  delivery  by  the  seller   of  an 

order  which,  does  not  give  the  buyer  any  legal  control  over  the  property 
mentioned  in  the  order  is  not  in  contemplation  of  law  a  delivery  of  such 
property.-1 

'  Necessity  for  Agreement  by  Third  Person  to  Hold  Goods  for  Buyer.  —  Some  well-con- 
sidered  cases  hold  that  to  constitute  acceptance  and  receipt  by  the  buyer 
when  the  goods  are  in  the  custody  of  a  third  person  there  must  be  an  assent 
by  such  third  person  to  hold  the  goods  for  the  buyer.2 

insufficiency  of  Mere  Taking  of  Sample.  —  If  the  symbolical  delivery  is  relied  on, 
it  must  appear  to  be  a  delivery  by  the  seller,  and  an  acceptance  by  the  buyer, 
with  a  view  to  change  the  possession.  A  mere  taking  a  sample  in  the  hand, 
without  any  express  understanding  that  such  taking  of  the  sample  was  to  be 
a  delivery,  would  amount  to  nothing.3 

(il)  Acceptance  and  Receipt  of  Part —  (a)  In  General.  —  In  accordance  with 
the  terms  of  the  statute  it  is  held  that  the  acceptance  and  receipt  by  the  buyer 
of  a  part  of  the  goods  sold  satisfies  the  statute  and  makes  unnecessary  any 
note  or  memorandum  or  part  payment  in  order  to  bind  the  bargain.4 


acceptance  of  the  goods  if  they  have  been  previ- 
ously lost  in  transit.  Rodgers  v.  Phillips,  40  N. 
Y.  519- 

1.  Requisites  of  Order  Given  by  Seller  for  Goods. 
—  Zachrisson  v.  Poppe,  3'  Bosw.  (N.  Y.)  171, 
wherein  it  was  held  that  an  order  upon  a 
custom  house  was  insufficient  because  the  buyer 
could  not  withdraw  the  property  without  vio- 
lating the  laws  of  the  United  States,  and  he  had 
not  agreed  to  take  the  risk  of  getting  it  with- 
drawn or  shipping  it  without  any  formal  with- 
drawal. 

Sufficiency  of  Written  Order  for  Goo  3s. — A 
written  order  given  by  the  seller  of  goods  to  the 
buyer,  directing  the  person  in  whose  care  the 
goods  are  to  deliver  them,  is  a  sufficient  deliv- 
ery within  the  statute  of  frauds.  Searle  v. 
Keeves,  2  Esp.  598,  which  was  a  sale  of  twenty 
barrels  of  rice. 

2.  Necessity  for  Agreement  by  Third  Person  to 
Hold  Goods  for  Buyer.  —  Bentall  v.  Burn,  3  B.  & 
C.  423,  10  E.  C.  L.  138;  Farina  v.  Home,  16  M. 
&  W.  119,  which  cases  were  cited  in  Boardman 
v.  Spooner,  13  Allen  (Mass.)  353,  and  in  Bas- 
sett  v.  Camp,  54  Vt.  232.  Compare  Tansley  v. 
Turner,  2  Bing.  N.  Cas.  151,  29  E.  C.  L.  288; 
Cooper  v.  Bill,  3  H.  &  C.  722,  which  cases  were 
cited  by  Lewis,  J.,  in  Daniel  v.  Hannah,  106 
Ga.  91  ;  Sahlman  v.  Mills,  3  Strobh.  L.  (S. 
Car.)  384 ;  Smith  v.  Fisher,  59  Vt.  53,  distin- 
guishing Gorham  v.  Fisher,  30  Vt.  428. 

Sufficiency  of  Third  Person's  Mere  Con  e1!,  that 
Property  May  Remain  on  His  Premises. —  In  Sal- 
ter v.  Woollams,  2  M.  &  G.  650,  40  E.  C.  L. 
559,  a  rick  of  hay  standing  on  land  in  the  occu- 
pation of  a  third  person  was  sold  and  the  buyer 
engaged  to  take  it  away  on  or  before  a  certain 
day,  the  third  person  having  previously  acknowl- 
edged that  the  hay  was  the  property  of  the 
seller  and  consented  that  it  should  remain  on 
his  premises  until  that  day.  The  seller  gave 
an  order  to  the  third  person  to  permit  the  seller 
to  remove  the  hay,  which  removal  was  not  per- 
mitted. It  was  held  that  there  was  a  sufficient 
delivery  as  between  the  seller  and  buyer. 

Effect  of  Third  Person's  Acceptance  of  OH  -r  "r 
Agreement  to  Hold  Property  for  Buver.- —  In  Dixon 
v.  Buck,  42  Barb.  (N.  Y.)  70,  the  articles  con- 
sisted of  pieces  of  marble  which  were  upon  the 


premises  and  in  the  custody  of  a  third  person. 
They  were  turned  out  to  the  buyer  where  they 
lay,  and  he  made  arrangements  with  the  person 
who  had  them  in  charge  to  keep  them  and  take 
care  of  them  for  him.  It  was  held  that  this 
was  sufficient  to  take  the  case  out  of  the  stat- 
ute. 

Where  Warehouseman  Becomes  Agent  of  Buyer. 

—  Where  goods  are  in  the  possession  of  a  ware- 
houseman, and  he  after  being  notified  of  the 
sale  by  both  parties  and  of  the  fact  that  the 
property  belongs  to  the  buyer  undertakes  at  the 
buyer's  request  to  deal  with  and  hold  it  for 
him,  there  is  sufficient  acceptance  and  receipt 
of  the  goods  by  the  buyer  to  satisfy  the  statute, 
it  being  well  settled  that  the  warehouseman  in 
such  case  becomes  the  agent  of  the  buyer  and 
holds  possession  for  his  principal.  Townsend 
v.  Hargraves,  118  Mass.  325,  citing  Browne  on 
Statute  of  Frauds,  §  318. 

3.  Insufficiency  of  Mere  Taking  of  Sample.  — ■ 
Carver  v.  Lane,  4  E.  D.  Smith  (N.  Y.)  168. 

4.  Sufficiency  of  Acceptance  and  Receipt  of  Pait. 

—  2  Jarman  on  Contracts  320,  321,  324,  cited 
in  Swigart  v.  McGee,  19  Ark.  473.  See  also 
the  following  cases  : 

England.  —  Oxendale  v.  Wetherell,  9  E.  & 
C.  386,  17  E.  C.  L.  401;  Chaplin  v.  Rogers,  1 
East  192;  Jackson  v.  Lowe,  7  Moo.  219;  Elliott 
v.  Thomas,  3  M.  &  W.  170;  Cuff  v.  Penn,  1  M. 
&  S.  21. 

United  States.  —  Garfield  v.  Paris,  96  U.  S. 
557- 

Colorado.  —  Sloan  Saw  Mill,  etc.,  Co.  v.  Gutt- 
shall,  3  Colo.  8,  per  A.  W.  Stone,  J. 

Georgia.  —  Phillips  v.  Ocmulgee  Mills,  55  Ga. 
633. 

Indiana.  —  Harper  v.  Miller,  27  Ind.  277. 
Iowa. — -Kaufman  v.  Farley  Mfg.  Co.,  78  Iowa 
679,  16  Am.  St.  Rep.  462. 

Maine.  —  Weeks  v.  Crie,  94  Me.  458  ;  Bush 
v.  Holmes,  53  Me.  417;  Goddard  v.  Demerritt, 
48  Me.  211;  Davis  Moore,  13  Me.  424.  See 
also  Dyer  v.  Libby,  61  Me.  45. 

Maryland.  —  See  also  Hewes  v.  Jordan,  39 
Md.  472. 

Massachusetts.  —  Townsend  v.  Hargraves.  u8 
Mass.  325.  See  also  Damon  v.  Osborn,  1  Pick, 
(Mass.)  476,  per  Putnam,  J.,  obiter. 
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Intent  with  Which  Part  Must  Be  Accepted  and  Keceived.  —  The  delivery  to  the  buyer 
of  a  part  of  the  property  and  its  acceptance  by  him  are  not  sufficient  to  take 
the  sale  of  the  whole  out  of  the  statute  where  it  appears  that  such  acceptance 
was  not  with  an  intention  to  perform  the  whole  contract  and  to  assert  the 
buyer's  ownership  under  it.1 

Quantity  Which  May  Be  Accepted  and  Received.  —  It  is  immaterial  how  small  a  part 
of  the  goods  is  received  and  accepted,  provided  it  is  a  substantial  part.a 

Where  Contract  Is  Indeterminate  as  to  Quantity  Sold.  —  In  determining  in  any  par- 
ticular case  what  is  the  effect  of  the  acceptance  and  receipt  of  part  of  the 
goods  sold,  it  is  necessary  to  look  to  the  terms  of  the  parol  contract,  and  if  it 
does  not  appear  thereby  what  number  of  articles  or  amount  of  goods  was 
intended  to  be  sold  such  acceptance  and  receipt  of  some  of  the  goods  nego- 
tiated for  or  contemplated  by  the  parties  will  not  avail  to  bind  the  buyer  as 
to  other  goods  subsequently  delivered  but  not  accepted,  because  the  terms  of 
the  contract  must  determine  the  obligation  of  the  buyer  as  to  the  amount 
purchased  or  ordered.3 

Where  Buyer  Is  Not  Precluded  from  Refusing  to  Accept  Residue.  —  The  acceptance  and 
receipt  of  a  part  of  the  goods  sold  is  sufficient  to  take  the  case  out  of  the 
statute,  even  though  the  buyer  is  not  precluded  from  refusing  to  accept  the 
residue  of  the  goods  if  it  clearly  appears  that  they  do  not  conform  to 
the  contract.4 

Where  Seller  Is  to  Select  Goods  for  Buyer  Out  of  Large  Quantity.  —  Where  it  is  at  the 

sellers  option  after  a  sale  of  a  part  of  a  large  parcel  of  goods  to  select  such 
part  for  the  buyer,  he  cannot  maintain  an  action  for  goods  bargained  and  sold 
until  he  has  made  such  selection,  but  where  the  seller  appropriates  the  quan- 
tity sold  for  the  benefit  of  the  buyer  and  he  accepts  and  receives  a  part  of 
such  quantity,  the  statute  is  satisfied.5 


Michigan.  —  Gilbert  v.  Lichtenberg,  98  Mich. 
417;  Wilcox  v.  Young,  66  Mich.  687.  See  also 
Alderton  v.  Buchoz,  3  Mich.  322. 

Missouri.  —  Rickey  V.  Tenbroeck,  63  Mo. 
563;  Austin  v.  Boyd,  23  Mo.  App.  317.  See 
also  Lyle  v.  Shinnebarger,  17  Mo.  App.  73. 

Nebraska.  —  Farmer  v.  Gray,  16  Neb.  401. 

New  Hampshire.  —  Tovvne  v.  Davis,  66  N.  H. 
396;  Jenness  v.  Wendell,  51  N.  H.  63;  Gault 
v.  Brown,  48  N.  H.  183.  See  also  Ash  v. 
Aldrich,  67  N.  H.  581. 

New  Jersey.  ■ —  Field  v.  Runk,  22  N.  J.  L. 
5^5- 

New  York.  —  Jackson  v.  Tupper,  101  N.  Y. 
515;  Van  Woert  v.  Albany,  etc.,  R.  Co.,  67  N. 
Y.  538;  Bradley  v.  Wheeler,  44  N.  1.  495  ;  Mc- 
Knight  v.  Dunlop,  5  N.  Y.  537 ;  Bristol  v. 
Mente,  79  N.  Y.  App.  Div.  67  ;  Isaacs  v.  New 
York  Piaster  Works,  40  N.  Y.  Super.  Ct.  277 
[reversing  on  another  point  67  N.  Y.  124]  ; 
Joseph  v.  Struller,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  Y.)  173;  Mackie  v.  Egan,  (C.  PI.  Gen.  T.) 
6  Misc.  (N.  Y.)  95;  Passaic  Mfg.  Co.  v.  Hoff- 
man, 3  Daly  (N.  Y.)  495  ;  Baumann  v.  Moseley, 
73  Hun  (N.  Y.)  40,  affirmed  145  N.  Y.  620; 
Brown  v.  Hall,  5  Lans.  (N.  Y.)  177;  Dennison 
v.  Carnahan.  1  E.  D.  Smith  (N.  Y.)  144;  Mills 
v.  Hunt,  20  Wend.  (N.  Y.)  431,  17^'Vend.  (N. 
Y.)  333.  See  also  Seymour  v.  Davis,  2  Sandf. 
(N.  Y.)  239. 

Oregon.  —  Meyer  v.  Thompson,  16  Oregon  194. 

South  Carolina.  —  Sahlman  v.  Mills,  3 
Strobh.  L.  (S.  Car.)  384. 

Wisconsin.  —  Theilen  v.  Rath,  80  Wis.  i.63  ; 
Gano  v.  Chicago  etc..  R.  Co.,  66  Wis.  t  ;  Dan- 
forth  v.  Walker,  40  Vt.  257,  37  Vt.  239;  Rich- 
ardson   v.    Squires,    37    Vt.    640;  Amson  v. 


Dreher,  35  Wis.  615;    Hill  v.  McDonald,  17 
Wis.  97;  Cotterill  v.  Stevens,  10  Wis.  422. 
See  also  Gorham  v.  Fisher,  30  Vt.  428. 

1.  Intent  with  whicl;  Part  Mast  life  Acrepfen 
and  Received.  —  Atherton  v.  Newhall,  123  Mass. 
141,  wherein  the  buyer  upon  accepting  the  goods 
informed  the  seller  that  he  would  be  responsible 
only  for  the  part  received.  Citing  Remick  v. 
Sandford,  120  Mass.  309;  Townsend  v.  Har- 
graves,  118  Mass.  325. 

2.  Quantity  Which  May  Be  Accepted  and  Re- 
ceived. —  Garfield  v.  Paris,  96  U.  S.  557, 
wherein  a  quantity  of  liquor,  and  labels  to  be 
used  in  bottling  the  liquor,  were  sold,  and  it 
was  held  that  the  receipt  and  acceptance  of  the 
labels  was  sufficient. 

Property  Received  fid  Accepted  Mast  Be  Part 
of  Property  Sold. —  Where  an  agent  sells  prop- 
erty of  his  principal,  and  in  order  to  induce  the 
buyer  to  make  the  contract  agrees  to  throw  in 
certain  property  belonging  to  the  agent,  the  de- 
livery of  such  property  belonging  to  the  agent 
will  not  take  the  case  out  of  the  statute.  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Cusack,  116 
Mich.  647. 

3.  Where  Contract  Is  Inr!?terminate  as  to  Quan- 
tity Sold. —  Russell  v.  Wisconsin,  etc.,  R.  Co., 
39  Minn.  145,  citing  1  Reed  Stat,  of  Frauds,  § 
228  ;  Browne  Stat,  of  Frauds,  §  335. 

4.  Where  Buyer  Is  Wot  Tl*-pilad«"1  from  P  "fusing 
to  Accept  Residue. —  Garfield  v.  Paris,  96  U.  S. 
557,  citing  Benjamin  on  Sales  (2d  ed.),  §  117; 
Hinde  v.  Whitehouse,  7  East  558;  Morton  v. 
Tibbett,  15  Q.  B.  428,  69  E.  C.  L.  428. 

5.  Where  Seller  If?  to  ?«!«-+  <*-o*t  for  V  "'it 
of  T.arsre  Quantity  —  Rhode  v.  Thwaites,  6  B, 
h  C.  388,  13  E.  C.  L.  206. 
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Liability  of  Buyer  for  Part  Accepted  and  Eeeeived.  —  Where  there  is  an  entire  con- 
tract to  deliver  a  large  quantity  of  goods,  consisting  of  distinct  parcels,  within 
a  specified  time,  and  the  seller  delivers  part,  he  cannot,  before  the  expiration 
of  that  time,  bring  an  action  to  recover  the  price  of  the  part  delivered,  because 
the  purchaser  may,  if  the  seller  fail  to  complete  his  contract,  return  the  part 
delivered.  But  if  the  buyer  retains  the  part  delivered  after  the  seller  has 
failed  in  performing  his  contract,  the  latter  may  recover  the  value  of  the 
goods  which  he  has  so  delivered.1 

Where  Property  Sold  Is  Owned  in  Severalty.  —  When  a  joint  contract  is  made  by 
two  parties  to  sell  and  deliver  property  owned  by  them  in  severalty,  and  one 
of  them  delivers  part  of  his  parcel,  this  is  sufficient  part  delivery  to  comply 
with  the  statute  of  frauds.* 

(b)  Receipt  and  Acceptance  of  Samples.  —  The  receipt  and  acceptance  by  the  buyer 
of  samples  of  the  goods  are  held  to  be  a  compliance  with  the  statute  when 
the  samples  are  considered  and  treated  by  both  parties  as  constituting  a  part 
of  the  goods  sold  and  as  diminishing  the  quantity  or  weight  of  such  goods  to 
the  extent  of  their  own  bulk,  otherwise  the  taking  of  samples  has  no  effect 
upon  the  validity  of  the  contract.3 

(c)  Entirety  of  Contract —  In  General.  —  The  application  of  the  statute  of  frauds, 
in  case  of  the  sale  of  a  number  of  articles  at  the  same  transaction,  may  depend 
upon  whether  there  is  one  contract  or  more.  The  mere  fact  that  a  separate 
price  is  agreed  upon  for  each  article,  or  even  that  each  article  is  laid  aside  as 
purchased,  makes  no  difference  so  long  as  the  different  purchases  are  so  con- 
nected in  time  or  place,  or  in  the  conduct  of  the  parties,  that  the  whole  may 
be  fairly  considered  as  one  transaction.4 

Auction  Sales.  —  Where  at  an  auction  several  articles  are  knocked  down  to 
the  same  party  on  separate  bids  there  is  only  one  sale,  and  a  delivery  of  a 


1.  liability  of  Buyer  for  Part  Accepted  and 
Received.  —  Oxendale  v.  Wetherell,  9  B.  &  C. 
386,  17  E.  C.  L.  401  ;  Champion  v.  Short,  1 
Campb.  53 ;  Barker  v.  Sutton,  1  Campb.  55, 
note;  Gault  v.  Brown,  48  N.  H.  183.  See  also 
title  Sales,  vol.  24,  p.  1018. 

2.  Where  Property  Sold  Is  Owned  in  Severalty. 
—  Field  v.  Runk,  22  N.  J.  L.  525.  Compare 
Tompkins  v.  Sheehan,  158  N.  Y.  617,  reversing 
9  N.  Y.  App.  Div.  623. 

3.  Receipt  and  Acceptance  of  Samples  —  Eng- 
land. —  Gardner  v.  Grout,  2  C.  B.  N.  S.  340, 
89  E.  C.  L.  340  {.distinguishing  Simonds  v. 
Fisher,  a  case  in  the  Queens  Bench]  ;  Hinde  v. 
Whitehouse,  7  East  558,  per  Lord  Ellenborough  ; 
Klinitz  v.  Surry,  5  Esp.  267  ;  Talver  v.  West, 
Holt  N.  P.  178,  3  E.  C.  L.  78;  Cooper  v.  Elston, 
7  T.  R.  14. 

Canada.  —  Scott  v.  Melady,  27  Ont.  App.  193. 
Iowa.  —  Dierson  v    Petersmeyer,    109  Iowa 
233- 

Massachusetts.  —  Remick  v.  Sandford,  120 
Mass.  309. 

Mississippi.  —  Moore  v.  Love,  57  Miss. 
76s. 

New  York. — Johnson  v.  Smith,  Anth.  N.  P. 
(N.  Y.)  60;  Brock  v.  Knower,  37  Hun  (N.  Y.) 
6og ;  Carver  v.  Lane,  4  E.  D.  Smith  (N.  Y.) 
168. 

Question  of  Fact  as  to  Whether  Samples  Were 
Reoeived  as  Part  of  Goods. —  Whether  samples 
were  delivered  and  accepted  as  constituting  a 
part  of  the  goods  sold  is  a  question  of  fact,  the 
burden  of  establishing  which  devolves  upon  him 
who  aserts  it.  Moore  v.  Love,  57  Miss.  765. 
See  also  Klinitz  v.  Surry,  5  Esp.  267. 
29  C.  of  L. — 63 


4.  Entirety,  of  Contract  Embracing  Several  Dis- 
tinct Lots  or  Parcels  of  Goods. —  Scott  v.  East- 
ern Counties  R.  Co.,  12  M.  &  W.  33;  Elliott  v. 
Thomas,  3  M.  &  W.  170;  Garfield  v.  Paris,  96 
U.  S.  557;  Weeks  v.  Crie,  94  Me.  458;  Mills  v. 
Hunt,  20  Wend.  (N.  Y.)  431  ;  Seymour  v. 
Davis,  2  Sandf.  (N.  Y.)  239,  per  Sandford,  J. 
See  also  Gano  v.  Chicago,  etc.,  R.  Co.,  66  Wis. 
1.  See  contra,  Hodgson  v.  Le  Bret,  1  Campb. 
233,  per  Lord  Ellenborough. 

Entirety  of  Contract  Where  Buyer  Buys  Gootls 
and  Makes  Mere  Offer  for  Others. —  In  Price  v. 
Lea,  1  B.  &  C.  156,  8  E.  C.  L.  68,  certain  goods 
were  sold  and  the  buyer  offered  to  take  certain 
other  goods  at  a  certain  price,  but  the  seller's 
agent  declined  to  make  the  sale  at  the  price 
offered  and  agreed  that  he  would  write  to  his 
principal  and  that  if  the  buyer  did  not  hear 
from  him  in  one  or  two  days  he  might  consider 
that  his  offer  was  accepted.  The  seller  never 
wrote  to  the  buyer  but  sent  all  the  goods.  It 
was  held,  in  an  action  of  assumpsit  to  recover 
all  the  goods  that  there  was  no  entire  contract 
such  as  would  make  the  acceptance  of  the  goods 
absolutely  bought  an  acceptance  of  the  other 
goods  as  to  which  a  mere  offer  was  made. 

Action  to  Recover  Price  of  Part  Delivered.  — 
In  Champion  v.  Short,  1  Campb.  53,  a  sale  was 
made  of  half  a  chest  of  plums,  two  hogsheads 
of  raw  sugar  and  one  hundred  lumps  of  white 
sugar,  and  it  was  held  that  the  contract  was  an 
entirety,  and  that  in  an  action  to  recover  the 
price  of  the  plums  and  raw  sugar  it  was  suffi- 
cient that  they  were  delivered  and  accepted, 
although  the  white  sugar  was  not  accepted  be- 
cause it  was  not  sent  as  soon  as  expected. 
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part  of  the  goods  renders  the  sale  valid  as  to  the  whole  within  the  statute 
of  frauds.1 

Where  Property  Is  Deliverable  and  Purchase  Money  Payable  at  Different  Times.  ■ —  The  fact 

that  the  property  is  deliverable  and  the  purchase  money  payable  at  different 
times  in  the  future  does  not  necessarily  deprive  the  contract  of  the  character 
of  entirety,  or  make  it  other  than  a  single  one  in  respect  of  all  the  goods 
embraced  in  its  terms.2 

Question  of  Fact  for  Jury  as  to  Entirety  of  Contract.  —  It  frequently  becomes  a 
question  of  fact  for  the  jury  under  appropriate  instructions  from  the  court 
whether  the  contract  was  entire  or  not.3 

( 1 2)  Questions  of  Law  and  Fact  as  to  Acceptance  and  Receipt  —  (a)  Mixed  Ques- 
tions of  Law  and  Fact.  —  What  constitutes  such  delivery  and  acceptance  of  the 
goods  sold  as  will  satisfy  the  statute  is  a  mixed  question  of  law  and  fact.4 

(b)  Questions  of  Fact  for  Jury.  —  Accordingly,  where  the  evidence  is  conflicting 
or  the  facts  are  such  that  different  inferences  may  be  drawn  from  them  by 
different  minds,  it  is  a  question  of  fact  for  the  jury  under  appropriate  instruc- 
tions from  the  court  whether  the  acts  which  the  respective  parties  did,  or 
forbore  to  do,  amounted  to  delivery  and  acceptance.5 


1.  Auction  Sales. — Mills  v.  Hunt,  17  Wend. 
(N.  Y.)  333,  affirmed  20  Wend.  (N.  Y.)  431. 
See  also  Baldey  v.  Parker,  3  Dowl.  &  R.  220  ; 
Dykes  v.  Blake,  4  Bing.  N.  Cas.  463,  33  E.  C. 
L.  413;  Hart  v.  Mills,  15  M.  &  W.  85  ;  Scott  v. 
Eastern  Counties  R.  Co.,  12  M.  &  W.  33;  El- 
liott v.  Thomas,  3  M.  &  W.  170. 

2.  Where  Property  Is  Deliverable  and  Purchase 
Money  Payable  at  Diiferent  Times.  —  Browne 
Statute  of  Frauds,  §  335,  cited  in  Gault  v. 
Brown,  48  N.  H.  183;  Chitty  on  Contracts  396, 
cited  in  Seymour  v.  Davis,  2  Sandf,  (N.  Y.) 
239.    See  also  the  following  cases  : 

England.  —  Baldey  v.  Parker,  2  B.  &  C.  37, 
9  E.  C.  L.  16;  Biggs  v.  Wisking,  25  Eng.  L.  & 
Eq.  257;  Scott  v.  Eastern  Counties  R.  Co.,  12 
M.  &  W.  33  ;  Elliott  v.  Thomas,  3  M.  &  W.  170. 

Iowa.  —  Kaufman  v.  Farley  Mfg.  Co.,  78 
Iowa  679,  16  Am.  St.  Rep.  462. 

Missouri.  —  Rickey  v.  Tenbroeck,  63  Mo. 
563. 

New  Hampshire.  —  Gilman  v.  Hill,  36  N.  H. 
3". 

New  York.  —  Brock  v.  Knower,  37  Hun  (N. 
Y.)  609,  following  Van  Woert  v.  Albany,  etc., 
R.  Co.,  67  N.  Y.  538;  McKnight  v.  Dunlop,  5 
N.  Y.  537 ;  Boutwell  v.  O'Keefe,  32  Barb.  (N. 
Y.)  434,  disapproving  Seymour  v.  Davis,  2 
Sandf.  (N.  Y.)  239 ;  Aldrich  v.  Pyatt,  64  Barb. 
(N.  Y.)  391,  and  distinguishing  Tipton  v.  Feit- 
ner,  20  N.  Y.  423. 

Contracts  Separate  in  Respect  to  Their  Execution. 
—  Aldrich  v.  Pyatt,  64  Barb.  (N.  Y.)  391,  was 
a  case  involving  the  sale  of  a  quantity  of  apples 
and  a  crop  of  barley,  the  apples  to  be  delivered 
immediately  and  the  barley  as  a  car  could  be 
procured  for  shipping  it.  The  goods  were  to  be 
paid  for  respectively  on  delivery.  It  was  held 
that  the  contract  was  not  an  entirety,  although 
it  was  made  at  the  same  time,  and  in  the  same 
conversation,  and  that  the  delivery  and  accept- 
ance of  the  apples  and  barley  did  not  take  the 
case  out  of  the  statute  so  far  as  it  related  to  the 
barley.  Citing  Mills  v.  Hunt,  20  Wend.  (N. 
Y.)  434 ;  Keeler  v.  Vandervere,  5  Lans.  (N. 
Y.)  313  ;  Tipton  v.  Feitner,  20  N.  Y.  425. 

3.  Question  of  Fact  for  Jury  as  to  Entirety  of 
Contract.  —  In  Van  Woert  v.  Albany,  etc.,  R. 


Co.,  1  Thomp.  &  C.  (N.  Y.)  256,  where  there 
was  a  sale  of  as  much  wood  as  the  seller  could 
cut  and  deliver  not  exceeding  one  thousand 
cords,  it  was  held  that  it  was  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the  court, 
whether  the  delivery  and  acceptance  of  each 
parcel  made  a  several  and  distinct  contract 
of  sale  of  such  parcel ;  and  the  verdict  find- 
ing that  the  contract  was  entire  was  upheld. 
See  also  Brock  v.  Knower,  37  Hun  (N.  Y.) 
609. 

Questions  to  Be  Considered.  —  In  Weeks  v. 
Crie,  94  Me.  458,  the  court,  in  holding  that  it 
is  a  question  of  fact  for  the  jury  to  determine, 
where  a  number  of  articles  have  been  sold, 
whether  the  contract  was  entire  or  not,  said: 
"  Were  the  transactions  near  in  time  or  place, 
or  similar  in  circumstances  ?  What  was  the 
conduct  of  the  parties  ?  Was  the  seller  a  mer- 
chant engaged  in  the  regular  course  of  his 
business  in  his  shop  or  store  ?  What  was  the 
language  used  ?  What  are  the  proper  infer- 
ences to  be  drawn  as  to  the  intention  of  the 
parties  ?  The  answers  to  these  and  other  like 
questions  solve  the  problem.  If  the  circum- 
stances are  such  as  to  lead  to  a  reasonable  sup- 
position that  the  parties  intended  that  the  whole 
series  of  transactions  should  constitute  one 
trade,  they  may  be  regarded  as  one  entire  con- 
tract; otherwise  not." 

4,  Mixed  Question  of  Law  and  Fact  as  to  Deliv- 
ery and  Acceptance.  —  Houghtaling  v.  Ball,  19 
Mo.  84,  59  Am.  Dec.  331 ;  Green  v.  Merriam,  28 
Vt.  801. 

5.  Questions  of  Fact  for  Jury.  —  Baker  on  Sales, 
§  282a;  Roberts  on  Frauds  174;  3  Parsons  on 
Contract  (5th  ed.)  41.    See  also  the  following 

cases : 

England.  —  Edan  v.  Dudfield,  1  Q.  B.  302,  41 
E.  C.  L.  551  ;  Cusack  v.  Robinson,  1  B.  &  S. 
299,  101  E.  C.  L.  299;  Chaplin  v.  Rogers,  1 
East  192  ;  Saunders  v.  Topp,  4  Exch.  390  ;  Mor- 
ton v.  Tibbett,  15  Q.  B.  428,  69  E.  C.  L.  428; 
Bushell  v.  Wheeler,  15  Q.  B.  442,  note,  69  E.  C. 
L.  442,  note. 

United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38;  Garfield  v.  Paris,  96  U.  S.  557;  Ex  p. 
Safford,  2  Lowell  (U.  S.)  563- 
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(c)  Questions  of  Law  for  Court.  —  Where  the  facts  are  not  in  dispute  and  are 
susceptible  of  but  one  inference  it  is  the  province  of  the  court  to  determine 
their  legal  effect,1  and  so  it  is  for  the  court  to  withhold  the  facts  from  the 
jury  when  they  are  not  such  as  can  in  the  law  warrant  a  finding  that  the  goods 
were  in  whole  or  in  part  delivered  and  accepted.2 

(d)  Review  of  Findings  on  Appeal.  —  In  accordance  with  the  ordinary  rule  of 
appellate  procedure  findings  upon  the  question  of  delivery  and  acceptance, 
whether  made  by  a  jury,  the  trial  court,  or  a  referee,  will  not  be  disturbed  on 
appeal,  even  though  the  evidence  be  conflicting,  if  there  is  evidence  to 
support  the  finding  in  question.3 

/.  Evidence  of  Acceptance  and  Receipt  —  (i)  Burden  of  Proof . — 
The  burden  of  proving  that  there  was  such  acceptance  and  receipt  as  the 
statute  requires  rests  upon  the  party  who  asserts  that  the  contract  is 
enforceable.4 

(2)  Presumptions.  —  The  acceptance  and  receipt  of  the  goods  may  be 
presumed  or  inferred  from  circumstances.5 

(3)  Parol  Evidence.  —  Parol  evidence  is  admissible  to  show  what  the  cir- 
cumstances were  attending  the  contract,  and  to  show  the  acceptance  and 
receipt,  in  whole  or  in  part,  of  the  goods  purchased.6 


Connecticut.  —  Bulkley  v.  Waterman,  13 
Conn.  328. 

Idaho.  —  Coffin  v.  Bradbury,  3  Idaho  770. 

Maine.  —  Dyer  v.  Libby,  61  Me.  45. 

Massachusetts.  —  Wartman  v.  Breed,  117 
Mass.  18;  Borrowscale  v.  Bosworth,  99  Mass. 
378.  See  also  Denny  v.  Williams,  5  Allen 
(Mass.)  1. 

Micliigan.  —  Richards  v.  Burroughs,  62  Mich. 
117;  Whaley  v.  Gale,  48  Mich.  193. 

Missouri. — -Austin  v.  Boyd,  23  Mo.  App.  317. 

New  Hampshire.  —  Gilman  v.  Hill,  36  N.  H. 
311. 

New  York.  —  Jones  v.  Reynolds,  120  N.  Y. 
213;  Wilcox  Silver  Plate  Co.  v.  Green,  72  N. 
Y.  17,  affirming  9  Hun  (N.  Y.)  347;  Bissell  v. 
Balcom,  39  N.  Y.  275  ;  Rappleye  v.  Adee,  65 
Barb.  (N.  Y.)  589;  Wylie  v.  Kelly,  41  Barb. 
(N.  Yi)  594;  Vietor  v.  Stroock,  15  Daly  (N. 
Y.)  329;  Dorsey  v.  Pike,  50  Hun  (N.  Y.)  534; 
Bailey  v.  Ogden,  3  Johns.  (N.  Y.)  399;  Parker 
v.  Jervis,  3  Keyes  (N.  Y.)  271.  See  also 
Sprague  v.  Blake,  20  Wend.  (N.  Y.)  61. 

Oregon.  —  Galvin  v.  MacKenzie,  21  Oregon 
184. 

Washington.  —  Reinhart  v.  Gregg,  8  Wash. 
191. 

Wisconsin.  —  Becker  v.  Holm,  89  Wis.  86 ; 
Theilen  v.  Rath,  80  Wis.  263  ;  Amson  v.  Dreher, 
35  Wis.  615;  Mason  v.  H.  Whitbeck  Co.,  35 
Wis.  164;  Smith  v.  Stoller,  26  Wis.  671. 

1.  Questions  of  Law  for  Court  as  to  Deliver^  find 
Acceptance.  —  Hinchman  v.  Lincoln,  124  U-  S. 
38 ;  Shepherd  v.  Pressey,  32  N.  H.  49. 

2.  Question  of  Law  for  Court  as  to  Sufficiency  of 
Evidence  of  Delivery  and  Acceptance  to  Submit 
to  Jury. —  Browne  on  Statute  of  Frauds,  §  321. 
See  also  the  following  cases  : 

England.  —  Baines  v.  Jevons,  7  C.  &  P.  289, 
32  E.  C.  L.  511;  Taylor  v.  Wakefield,  6  El.  & 
Bl.  765,  88  E.  C.  L.  765. 

United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38. 

Massachusetts.  —  Denny  v.  Williams,  5  Allen 
(Mass.)  1.  See  also  Howard  v.  Borden,  13 
Allen  ( Mass.)  299. 


New  Hampshire.  —  Pinkham  v.  Mattox,  53 
N.  H.  600. 

New  York.  —  Jones  v.  Reynolds,  120  N.  Y. 
213;  Gray  v.  Davis,  10  N.  Y.  285;  Shindler  v. 
Houston,  1  N.  Y.  261  ;  Mommer  v.  Friedlander, 
(City  Ct.  Tr.  T.)  2  City  Ct.  (N.  Y.)  247; 
Shrimpton  v.  Dworsky,  (C.  PI.  Gen.  T.)  2  Misc. 
(N:  Y.)  123. 

3.  Conflicting  Evidence  as  to  Delivery  and  Ac- 
ceptance Not  Reviewed  on  Appeal. —  Dows  v. 
Montgomery,  5  Robt.  (N.  Y.)  445  ^  Koster  v. 
Koedding,  (Supm.  Ct.  App.  T.)  34  Misc.  (N. 
Y.)  765  ;  Pelletreau  v.  U.  S.  Electric  Light,  etc.. 
Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  237; 
Green  v.  Merriam,  28  Vt.  801. 

4.  Burden  of  Proof. —  Dinnie  v.  Johnson,  8  N. 
Dak.  153,  holding  that  in  an  action  to  recover 
the  price  the  burden  of  proof  rests  on  the 
sellen 

5.  Presumptions. —  Bailey  v.  Ogden,  3  Johns. 
(N.  Y.)  399,  citing  Roberts  on  Frauds  174-183. 

6.  Parol  Evidence.  —  Garfield  v.  Paris,  96  U. 
S.  SS7,  citing  Tomkinson  v.  Staight,  17  C.  B. 
697,  84  E.  C.  L.  697  ;  Kershaw  v.  Ogden,  3  H. 
&  C.  717. 

Admission  of  Acceptance, —  No  oral  promise  or 
declaration  of  the  buyer  that  he  will  take  the 
goods,  then  left  for  him  at  another  place,  at  a 
future  day,  can  be  held  an  acceptance  or  an 
admission  of  acceptance.  Shepherd  v.  Pressey, 
32  N.  H.  49. 

Evidence  of  Nonacceptance  —  Statement  Made 
by  Buyer  to  Clerk.  —  In  Norman  v.  Phillips,  14 
M.  &  W.  277,  the  buyer  was  allowed  to  prove 
that  on  being  informed  that  the  goods  were 
lying  for  him  at  a  railroad  station  he  said  that 
he  would  not  take  them,  although  this  statement 
was  made  to  a  clerk  and  not  communicated  to 
the  seller. 

Telegram  Declining  Acceptance.  —  Upon  the 
question  whether  the  goods  were  accepted  it  is 
permissible  to  introduce  in  evidence  the  con- 
tents of  a  telegram  which  the  buyer  attempted 
to  send  to  the  seller  immediately  upon  receipt 
of  the  goods.  A  bona  fide  attempt,  immediately 
on  the  receipt  and  examination  of  the  goods,  to 
995  Volume  XXIX. 


Contracts  for  the  Sale  of  VERBAL  AGREEMENTS. 


Goods,  Wares,  etc- 


Correspondence  of  Goods  with  Sample.  —  Evidence  that  the  goods  delivered  were 
in  fact  sucli  as  i epiesented,  and  that  they  corresponded  with  the  samples 
exhibited  at  the  time  of  the  sale,  is  not  material  upon  the  issue  whether  there 
had  been  in  fact  an  acceptance,  because  mere  performance  by  the  seller  of  his 
part  of  the  contract  is  not  sufficient  to  give  validity  to  it.1 

(4)  Written  Receipt.  —  A  signed  receipt  by  the  buyer  for  the  goods  as  "  in 
good  order"  is  not  conclusive  evidence  that  the  goods  were  accepted,  and 
may  be  explained  by  parol  evidence.2 

g.  Effect  of  Acceptance  and  Receipt  —  in  General.  —  The  effect  of 
the  delivery  of  the  goods  to  the  buyer  and  acceptance  and  receipt  of  the  same 
by  him  is  to  satisfy  the  statute  and  to  make  unnecessary  for  the  purposes  of 
the  statute  any  memorandum  of  the  sale,  or  payment,  or  part  payment,  and 
to  bring  the  sale  within  the  rules  of  the  common  law ; 3  since  these  acts  not 
only  indicate  deliberation  and  confidence  upon  the  part  of  the  contractors, 
but  furnish  unequivocal  evidence  of  the  existence  of  a  contract  of  some  sort 
between  them,  although  its  terms  and  provisions  must  after  all  depend  upon 
the  recollection  of  witnesses.4 


communicate  such  a  message  is  an  act  on  the 
part  of  the  buyer  explaining  and  qualifying  his 
conduct  in  receiving  the  goods  and  allowing 
them  to  remain  in  his  possession,  and  even 
though  the  message  never  reached  the  seller  it 
bears  upon  the  question  of  acceptance.  Caulkins 
v.  Hellman,  47  N.  Y.  449. 

1.  Correspondence  ol  Goods  with  Sample.  — 
Stone  v.  Browning,  68  N.  Y.  598,  51  N.  Y.  211, 
citing  Caulkins  v.  Hellman,  47  N.  Y.  449 ; 
Heermance  v.  Taylor,  14  Hun  (N.  Y.)  149. 
Compare  Smith  v.  Stoller,  26  Wis.  671,  which 
case  in  Bacon  v.  Eccles,  43  Wis.  227,  was  de- 
clared to  be  an  advanced  doctrine ;  Meyer  v. 
Thompson,  16  Oregon  194,  wherein  Thayer,  J., 
cited  with  approval  Smith  v.  Stoller,  26  Wis. 
671. 

2.  Conclusiveness  of  Receipt.  —  In  Shrimpton  v. 
Dworsky,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
123,  the  buyer  receipted  for  the  goods  as  "  in 
good  order  "  and  said,  "  It  is  all  right,"  but  in 
fact  the  goods  were  not  delivered  to  the  buyer, 
but  were  left  on  the  sidewalk  ;  he  never  saw 
them ;  and  he  refused  to  receive  them  and 
returned  them  to  the  seller's  place  of  business. 
It  was  held  that  there  was  not  sufficient  evidence 
of  acceptance  to  authorize  a  submission  of  the 
issue  to  the  jury. 

3.  Delivery  and  Acceptance  of  Property  Satisfies 
Statute  —  England.  —  Shaw  v.  Woodcock,  7  B. 
&  C.  73,  14  E.  C.  L.  14;  Elliott  v.  Pybus,  10 
Bing.  512,  25  E.  C.  L.  222;  Beeston  v.  Collyer, 
4  Bing.  309,  13  E.  C.  L.  444. 

United  States.  —  Huntley  v.  Huntley,  114  U. 
S.  394;  Ex  p.  Safford,  2  Lowell  (U.  S.)  563. 
See  also  Janes  v.  Buzzard,  Hempst.  (U.  S.)  240. 

Arkansas.  —  King  v.  Jarman,  35  Ark.  190. 

Georgia.  —  Johnson  v.  Watson,  1  Ga.  348. 

Idaho.  —  Coffin  v.  Bradbury,  3  Idaho  770. 

Indiana.  —  Hinkle  V.  Fisher,  104  Ind.  84. 

Maine.  —  Goddard  v.  Demeritt,  48  Me.  211. 

Massachusetts.  —  Eastern  R.  Co.  v.  Benedict, 
10  Gray  (Mass.)  212;  Stone  v.  Dennison,  13 
Pick.  (Mass.)  1. 

Michigan.  —  Sullivan  v.  Sullivan,  70  Mich. 
583:  Richards  v.  Burroughs,  62  Mich.  1T7. 

Mississippi.  —  Mississippi  Cotton  Oil  Co.  v. 
Smith,  (Miss.  1902)  33  So.  Rep.  443. 

Missouri.  —  Bass   v.   Walsh,   39    Mo.  192; 


Houghtaling  v.  Ball,  19  Mo.  84,  59  Am.  Dec. 
331 ;  Mueller  v.  Guye,  12  Mo.  App.  588.  See 
also  Shelton  v.  Thompson,  96  Mo.  App.  327. 

Nebraska.  —  Wyler  v.  Rothschild,  53  Neb. 
566  ;  Roman  v.  Bressler,  32  Neb.  240. 

Nevada.  —  Cartan  v.  David,  18  Nev.  311. 
New  Hampshire. —  Pinkham  v.  Mattox,  53  N. 
H.  600;  Gilman  v.  Hill,  36  N.  H.  311. 

New  Jersey. — ■  Lhesebrough  v.  Tirrill,  61  N. 
J.  L.  628. 

New  York.  —  Brown  v.  Farmers'  L.  &  T.  Co  , 
117  N.  Y.  266,  affirming  51  Hun  (N.  Y.)  386; 
Jackson  v.  Tupper,  101  N.  Y.  515;  Wilcox 
Silver  Plate  Co.  v.  Green,  72  N.  Y.  17,  affirming 

9  Hun  (N.  Y.)  347;  Dodge  v.  Crandall,  30  N. 
Y.  294;  Allen  v.  Aguirre,  7  N.  Y.  543,  affirming 

10  Bark  (N.  Y.)  74;  McKnight  v.  Dunlop,  5 
N.  Y.  537;  Koster  v.  Koedding,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  765;  Gray  v.  Payne. 

16  Barb.  (N.  Y.)  277;  Houston  v.  Shindler,  11 
Barb.  (N.  Y.)  36;  Sale  v.  Darragh,  2  Hilt. 
(N.  Y.)  184;  Good  v.  Curtiss,  (Supm.  Ct.  Gen. 
T.)  31  How.  Pr.  (N.  Y.)  4;  Brock  v.  Knower, 
37  Hun  (N.  Y.)  609  ;  Brayton  v.  Sherman,  52 
Hun  (N.  Y.)  615,  1  Silv.  Sup.  (N.  Y.)  420; 
Vincent  v.  Germond,  11  Johns.  (N.  Y.)  283; 
Smith  v.  Milliken,  7  Lans.  (N.  Y.)  336.  See 
also  Armstrong  v.  Cushney,  43  Barb.  (N.  Y.) 
340  ;  Bissell  v.  Balcom,  39  N.  Y.  275. 

North  Carolina.  —  See  White  v.  White,  4 
Dev.  &  B.  L.  (20  N.  Car.)  427. 

Oregon.  —  Duzan  v.  Meserve,  24  Oregon  523. 
South  Carolina.  —  Sahlman  v.  Mills.  3  Strobh. 
L.  (S.  Car.)   384.    See  further,  Thompson  v. 
Gordon,  3  Strobh.  L.  (S.  Car.)  196. 

Vermont.  —  Wilkinson  v.  Wilkinson,  61  Vt. 
409  ;  Richardson  v.  Squires,  37  Vt.  640. 

Wisconsin.  —  Michelstetter  v.  Weiner,  82 
Wis.  298  ;  Theilen  v.  Rath,  80  Wis.  263  ;  Nor- 
wegian Plow  Co.  v.  Hanthorn,  71  Wis.  529; 
Sharp  v:  Carroll,  66  Wis.  62;  Snider  v.  Thrall, 
56  Wis.  674;  Amson  v.  Dreher,  35  Wis.  615; 
Nichols  v.  Mitchell,  30  Wis.  329  ;  Smith  v. 
Stoller,  26  Wis.  671  ;  Hooker  v.  Knab,  26  Wis. 
?tt;  Couillard  v.  Johnson,  24  Wis.  533;  Jan- 
vrin  v.  Maxwell,  23  Wis.  51  ;  Hill  v.  McDonald, 

17  Wis.  97. 

4.  Shindler  v.  Houston,  1  N.  Y.  261,  per 
Gardiner,  J. 
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Where  Terms  of  Contract  Are  in  Dispute.  —  The  authorities  declare  that  the  accep- 
tance and  receipt  by  the  buyer  under  an  oral  contract,  otherwise  void  by  the 
statute  of  frauds,  may  be  complete  although  the  terms  of  the  contract  are  in 
dispute.  Receipt  and  acceptance  by  some  unequivocal  act  sufficiently  proven 
to  have  taken  place  under  some  contract  of  sale  is  sufficient  to  take  the  case 
out  of  the  statute,  it  being  a  question  for  the  jury  to  ascertain  and  find  from 
the  evidence  what  terms  of  sale  were  actually  agreed  upon.1  But  the  statute 
does  not  mean  that  the  acts  which  are  to  dispense  with  a  writing  are  to  take 
the  place  of  all  the  terms  of  the  contract,  but  merely  that  the  delivery  and 
acceptance  of  the  goods  are  to  be  taken  as  establishing  the  broad  fact  that 
the  relation  of  seller  and  buyer  existed.  The  act  or  acts  relied  on  as  consti- 
tuting a  delivery  and  acceptance  must  be  such  as  definitely  establish  such 
relation.2 

6.  Effect  of  Noncompliance  with  Statute  —  a.  In  General.  —  The  seven- 
teenth section  of  the  statute  of  frauds  provides  that  unless  its  provisions  are 
complied  with  no  contract  for  the  sale  of  goods,  etc.,  "  shall  be  allowed  to  be 
good,"  and  the  statutes  of  the  various  states  so  provide,  or  contain  a  provision 
that  such  a  contract  shall  be  void  or  unenforceable;  and  the  courts  and  text- 
writers,  speaking  generally  of  contracts  of  sale  which  are  made  without  the 
compliance  with  this  provision,  declare  not  only  that  they  are  not  enforceable, 
but  also  that  they  are  void  or  absolutely  void.3 


Effect  of  Delivery  and  Acceptance  of  Interest  in 
Property.  —  A  parol  contract  of  sale  of  a  one- 
half  interest  in  a  certain  number  of  animals 
where  the  buyer  is  given  possession  is  not 
within  the  statute  of  frauds.  Lowman  v. 
Sheets,  124  Ind.  416. 

Effect  of  Delivery  and  Acceptance  of  Chose  in 
Action. —  In  Greenberg  v.  Davidson,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  796,  which  was  a 
sale  of  a  thing  in  action,  it  was  held  that  the 
delivery  and  acceptance  of  an  assignment  of  a 
thing  in  action  satisfied  the  statute. 

Change  in  Terms  of  Contract. —  In  Smith  v. 
Milliken,  7  Lans.  (N.  Y.)  336,  an  oral  contract 
provided  for  payment  by  note,  but  the  goods 
were  delivered  and  accepted  without  receipt  by 
the  seller  of  the  note,  and  it  was  held  that  the 
delivery  unconditionally  of  the  property  did  not 
change  the  terms  of  the  contract  so  as  to  re- 
lieve the  buyer  from  the  mode  of  payment 
specified  at  the  time  of  purchase. 

1.  Where  Terms  of  Contract  Are  in  Dispute.  — 
Benjamin  on  Sales,  §  170;  Townsend  v.  Har- 
graves,  118  Mass.  325;  Marsh  v.  Hyde,  3  Gray 
(Mass.)  331,  which  authorities  were  cited 
obiter  by  Matthews,  J.,  in  Hinchman  v.  Lincoln, 
124  U.  S.  38. 

2.  Relation  of  Buyer  and  Seller  Must  Be  Proven. 
—  Tomkinson  v.  Staight,  17  C.  B.  697,  84  E.  C. 
L  697;  Remick  v.  Sandford,  120  Mass.  309. 

3.  Contracts  Declared  to  Be  Unenforceable  and 
Void  When  Statute  Is  Not  Complied  with  —  Eng- 
land.—  Howe  v.  Palmer,  3  B.  &  Aid.  321,  5  E. 
C.  L.  303 ;  Watts  v.  Friend,  10  B.  &  C.  446, 
21  E.  C.  L.  109;  Smith  v.  Surman,  9  B.  &  C. 
561,  17  E.  C.  L.  443;  Kenworthy  v.  Schofield, 
2  B.  &  C.  945,  9  E.  C.  L.  286 ;  Price  v.  Lea,  1 
B.  &  C.  156,  8  E.  C.  L.  68;  Smith  v.  Hudson, 
6  B.  &  S.  431,  118  E.  C.  L.  431  ;  Lee  v.  Griffin, 
1  B.  &  S.  272,  101  E.  C.  L.  272 ;  Graham  v. 
Musson,  s  Bing.  N.  Cas.  603,  35  E.  C.  L.  243  ; 
Rondeau  v.  Wyatt,  2  H.  Bl.  63  ;  Alexander  v. 
Comber,  1  H.  Bl.  20 ;  Kent  v.  Huskinson,  3  B. 
&  P.  233 ;  Hodgson  v.  Le  Bret,  1  Campb.  233 ; 


Gardner  v.  Grout,  2  C.  B.  N.  S.  340,  89  E.  C.  L. 
340;  Chaplin  v.  Rogers,  1  East  192;  Taylor  v. 
Wakefield,  6  El.  &  Bl.  765,  88  E.  C.  L.  765; 
Holmes  v.  Hoskins,  28  Eng.  L.  &  Eq.  564 ; 
Hunt  v.  Hecht,  8  Exch.  814;  Coombs  v.  Bristol, 
etc.,  R.  Co.,  3  H.  &  N.  510;  Walker  v.  Nussey, 
16  M.  &  W.  302;  Fricker  v.  Thomlinson,  1  M. 
&  G.  772,  39  E.  C.  L.  648 ;  Acraman  v.  Morrice, 
8  C.  B.  449,  65  E.  C.  L.  449 ;  Norton  v.  Dav- 
ison, (1899)  1  Q.  B.  401;  Taylor  v.  Smith, 
(1893)  2  Q.  B.  65. 
Canada.  —  Scott  v.  Melady,  27  Ont.  App.  193. 
United  States.  —  Hinchman  v.  Lincoln,  124 
U.  S.  38;  Raymond  v.  Colton,  (C.  C.  A.)  104 
Fed.  Rep.  219.  See  also  Weightman  v.  Cald- 
well, 4  Wheat.  (U.  S.)  85. 

California.  —  Mayer  v.  Child,  47  Cal.  142; 
Malone  v.  Plato,  22  Cal.  103. 

Colorado.  —  Wilson  v.  Ottenberg,  10  Colo. 
App.  516;  Billin  v.  Henkel,  9  Colo.  394. 

Connecticut.  —  Atwater  v.  Hough,  29  Conn. 
508;  North  v.  Forest,  15  Conn.  400. 

Georgia.  —  Brunswick  Grocery  Co.  v.  Lamar, 
116  Ga.  1  ;  Hazlehurst  Co.  v.  Napier,  113  Ga. 
1 1 10;  Walker  v.  Supple,  54  Ga.  178;  Groover  v. 
Warfield,  50  Ga.  644;  Denmead  v.  Glass,  30 
Ga.  637 ;  Cason  v.  Cheely,  6  Ga.  554. 

Idaho.  —  Coffin  v.  Bradbury,  3  Idaho  770. 
Indiana.  —  Hudnut  v.  Weir,  100  Ind.  501; 
Carpenter  v.  Galloway,  73  Ind.  418;  Krohn  v. 
Bantz,  68  Ind.  277 ;  Hausman  v.  Nye,  62  Ind. 
485  ;  Noakes  v.  Morey,  30  Ind.  103  ;  Bailey  v. 
Epperly,  2  Ind.  85 ;  Galbraith  v.  Holmes,  15 
Ind.  App.  34;  Moore  v.  Hays,  12  Ind.  App.  476; 
Smith  v.  Smith,  8  Blackf.  (Ind.)  208. 

Louisiana.  —  Nicholls  v.  Roland,  11  Mart. 
(La.)  190. 

Maine.  —  Washington  Ice  Co.  v.  Webster,  62 
Me.  341;  Young  v.  Blaisdell,  60  Me.  272; 
Gooch  v .  Holmes,  41  Me.  523 ;  Phillips  v.  Hun- 
newell,  4  Me.  376. 

Maryland.  —  Newman  v.  Morris,  4  Har.  &  M. 
(Md.)  421. 

Massachusetts. — Quintard  v.  Bacon,  99  Mass. 
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Sale  Not  Void  but  Voidable.  —  However,  notwithstanding  the  terms  of  the  stat- 
ute, dicta  of  the  courts,  and  expressions  of  text-writers  to  the  contrary,  it  is  a 
truism  that  noncompliance  with  the  statute  does  not  render  the  contract  void, 
but  voidable.  Such  is  the  construction  that  a  majority  of  the  courts  have 
placed  upon  the  statute.1 

Validity  of  Contract,  Consideration  for  Which  Is  Contract  Within  Statute.  —  Where  a  con- 
tract is  within  the  statute  it  has  been  held  that  another  contract  based  upon 
such  previous  contract  is  without  sufficient  consideration.* 

Title  and  Eights  of  Seller.  —  Until  the  statute  has  been  complied  with  the 
property  sold  continues  to  belong  to  the  seller,  with  all  of  the  incidents  of 
ownership.3 


185  ;  Howard  v.  Borden,  13  Allen  (Mass.)  299; 
Boardman  v.  Spooner,  13  Allen  (Mass.)  353; 
Frostburg  Min.  Co.  v.  New  England  Glass  Co., 
9  Cush.  (Mass.)  115;  Waterman  v.  Meigs,  4 
Cush.  (Mass.)  497;  Lamb  v.  Crafts,  12  Met. 
(Mass.)  353  ;  Dole  v.  Stimpson,  21  Pick. 
(Mass.)  384;  Tisdale  W.Harris,  20  Pick.  (Mass.) 
9;  Chapman  v.  Searle,  3  Pick.  (Mass.)  38. 

Michigan.  —  McCormick  Harvesting  Mach. 
Co.  v.  Cusack,  116  Mich.  647;  Hudson  v.  Em- 
mons, 107  Mich.  549. 

Minnesota. — ■  Waite  v.  McKelvy,  71  Minn. 
167;  Brown  v.  Sanborn,  21  Minn.  402. 

Mississippi.  —  Moore  v.  Love,  57  Miss.  765  ; 
Daniel  v.  Frazer,  40  Miss.  507. 

Missouri.  —  Pratt  v.  Miller,  109  Mo.  78; 
Steinberg  v.  Kintzing,  39  Mo.  220. 

Nebraska.  —  Powder  River  Live  Stock  Co.  v. 
Lamb,  38  Neb.  339. 

New  Hampshire.  —  Gilman  v.  Hill,  36  N.  H. 
3"- 

New  Jersey.  —  French  v.  Schoonmaker,  (N. 
J-  1903)  54  Atl.  Rep.  225 ;  Pawelski  v.  Har- 
greaves,  47  N.  J.  L.  334;  Finney  v.  Apgar,  31 
N.  J.  L.  266;  Carman  v.  Smick,  15  N.  J.  L. 
252. 

New  York.  —  Tompkins  v.  Sheehan,  158  N. 
Y.  617;  Cooke  v.  Millard,  65  N.  Y.  352;  Caulk- 
ins  v.  Hellman,  47  N.  Y.  449 ;  Baltzen  v. 
Nicolay,  53  N.  Y.  467 ;  Hicks  v.  Cleveland,  48 
N.  Y.  84 ;  Marsh  v.  Rouse,  44  N.  Y.  643 ; 
Rodgers  v.  Phillips,  40  N.  Y.  519;  Brabin  v. 
Hyde,  32  N.  Y.  519;  Shindler  v.  Houston,  1 
N.  Y.  261  ;  Dedrich  v.  Leonard,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  St.  Rep.  780;  Mommer  v. 
Friedlander,  (City  Ct.  Tr.  T.)  2  City  Ct.  (N. 
Y.)  247 ;  Talmadge  v.  Spofford,  41  N.  Y.  Super. 
Ct.  428;  Zachrisson  v.  Poppe,  3  Bosw.  (N.  Y. ) 
171  ;  Smith  v.  Mason,  Anth.  N.  P.  (N.  Y.)  146; 
Lawrence  v.  Woods,  4  Bosw.  (N.  Y.)  354;  Out- 
water  v.  Dodge,  7  Cow.  (N.  Y.)  85  ;  Bennett  v. 
Hull,  10  Johns.  (N.  Y.)  363;  Clark  v.  Tucker, 
2  Sandf.  (N.  Y.)  157;  Ralph  v.  Stuart,  4  E.  D. 
Smith  (N.  Y.)  627 ;  Lawton  v.  Keil,  61  Barb. 
(N.  Y.)  558;  Teed  v.  Teed,  44  Barb.  (N.  Y.) 
96  ;  Buskirk  v.  Cleveland,  41  Barb.  (N.  Y.)  610; 
Hagar  v.  King,  38  Barb.  (N.  Y.)  200 ;  Ely  v. 
Ormsby,  12  Barb.  (N.  Y.)  570;  Baker  v. 
Cuyler,  12  Barb.  (N.  Y.)  667;  Combs  v.  Bate- 
man,  10  Barb.  (N.  Y.)  573;  People  v.  Beebe, 
1  Barb.  (N.  Y.)  379;  Lewin  v.  Stewart,  (Supm. 
Ct.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  5;  Ireland  v. 
Johnson,  (County  Ct.)  28  How.  Pr.  (N.  Y.) 
463 ;  Jackson  v.  Covert,  5  Wend.  (N.  Y.)  139. 
See  also  Blanchard  v.  Trim,  38  N.  Y.  225 ; 
Sherman  v.  Barnard,  19  Barb.  (N.  Y.)  291. 

North  Carolina.  —  Edwards  v.  Kelly,  8  Jones 
L.  (53  N.  Car.)  69. 


North  Dakota.  —  Dinnie  v.  Johnson,  8  N. 
Dak.  153. 

Oregon.  —  Meyer  v.  Thompson,  16  Oregon 
194. 

South  Carolina.  —  Smith  v.  Evans,  36  S.  Car. 
69;  Barbour  v.  Disher,  11  Rich.  L.  (S.  Car.) 
347 ;  Winship  v.  Buzzard,  9  Rich.  L.  (S.  Car.) 
103. 

Utah.  —  Walker  v.  Bamberger,  17  Utah  239; 
Hudson  Furniture  Co.  v.  Freed  Furniture,  etc., 
Co.,  10  Utah  31. 

Vermont.  —  Strong  v.  Dodds,  47  Vt.  348 : 
Spencer  v.  Hale,  30  Vt.  314;  Gorham  v.  Fisher, 
30  Vt.  428;  Green  v.  Merriam,  28  Vt.  801. 

Wisconsin.  —  Gerndt  v.  Conradt,  117  Wis. 
15;  Crosby  Hardwood  Co.  v.  Trester,  90  Wis. 
412;  Spear  v.  Bach,  82  Wis.  192;  Kerkhof  v. 
Atlas  Paper  Co.,  68  Wis.  674 ;  Hanson  v.  Roter, 
64  Wis.  622 ;  Pike  v.  Vaughn,  39  Wis.  499 ; 
Bates  v.  Chesebro,  36  Wis.  636,  32  Wis.  594 : 
Paine  v.  Fulton,  34  Wis.  83  ;  Smith  v.  Bouck, 
33  Wis.  19;  Nichols  v.  Mitchell,  30  Wis.  329; 
Hooker  v.  Knab,  26  Wis.  511;  Brown  v. 
Slauson,  23  Wis.  244;  Hardell  v.  McClure,  2 
Pin.  (Wis.)  289. 

Wyoming.  —  Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424. 

Necessity  to  Comply  with  Statute  —  Sale  Made 
Pursuant  to  Rules  of  Stock  Exchange. —  Where 
shares  of  stock  are  sold  pursuant  to  the  rules 
of  a  stock  exchange,  but  the  statute  is  not 
complied  with,  it  is  immaterial  that  such  sale 
was  made  pursuant  to  a  rule  of  the  stock  ex- 
change providing  that  "  all  offers  to  buy  and 
sell  securities  shall  be  binding,"  and  that  "  any 
member  who  may  fail  to  comply  with  his  con- 
tracts, or  who  shall  become  insolvent,  shall  be 
suspended  until  he  has  settled  with  his  cred- 
itors." Ryers  v.  Tuska,  (C.  PI.  Gen.  T.)  14  N. 
Y.  Supp.  926,  citing  Shapley  v.  Abbott,  42  N.  Y. 
443,  which  case,  however,  is  not  precisely  in 
point. 

1.  See  supra,  this  title,  Operation  of  Statute 

—  Validity  of  Oral  Contracts. 

2.  See  supra,  this  title,  Operation  of  Statute 

—  Oral  Contracts  as  Consideration  for  Other 
Promises. 

3.  Title  and  Rights  of  Seller  —  Seller  May  De- 
cline to  Receive  Subsequent  Part  Payment.  — 
Chapin  v.  Potter,  1  Hilt.  (N.  Y.)  366. 

Seller  May  Revoke  Contract.  —  Taylor  v. 
Wakefield,  6  El.  &  Bl.  765,  88  E.  C.  L.  765; 
Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  6 ; 
Hicks  v.  Cleveland,  48  N.  Y.  84;  Buskirk  v. 
Cleveland,  41  Barb.  (N.  Y.)  610;  Chapin  v. 
Potter,  1  Hilt.  (N.  Y.)  366.  See  Linde  v. 
Huntington,  (Supm.  Ct.  Tr.  T.)  37  Misc.  (N. 
Y.)  212. 
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Eights  and  Liabilities  of  Bnyer.  —  As  a  corollary  from  the  statement  just  made 
as  to  the  title  and  rights  of  the  seller,  it  follows  that  the  buyer  acquires  no 
right  to  the  property  under  a  contract  which  is  within  the  statute;1  and 
another  effect  of  noncompliance  with  the  statute  is  that  the  buyer  is  not  liable 
under  the  contract  and  has  no  right  of  action  thereon  against  the  seller.* 

b.  Subsequent  Compliance  with  Statute.  —  Where  a  contract  is 
unenforceable  at  the  time  it  was  made,  through  failure  to  comply  with  the 
statute  and  where  a  subsequent  act  is  performed  which  satisfies  the  statutory 
requirements,  this  act  does  not  constitute  a  new  contract,  but  merely  supplies 
a  particular  kind  of  evidence  necessary  to  establish  and  give  effect  to  the 
contract  already  in  existence,  but  theretofore  unenforceable.3  It  is,  however, 
not  sufficient  that  afterwards  one  of  the  parties  is  willing  to  do  what  the 
statute  required,  but  compliance  with  the  statute  must  be  concurred  in  by 
both  parties.4 

c.  Who  May  Object  to  Noncompliance.  —  As  the  statute  affects  only 
the  remedy  of  the  party  sought  to  be  charged,  its  benefits  cannot,  as  a  general 
rule,  be  claimed  by  one  who  is  not  a  party  to  the  contract  and  is  not  sought 
to  be  charged  thereby.5 


Destruction  of  or  Injury  to  Property  Before 
Compliance  with  Statute.  —  Where  a  contract 
of  sale  is  within  the  statute,  any  injury  to  or 
loss  of  the  property  before  the  statute  has  been 
complied  with,  even  though  the  injury  or  loss 
occurs  while  the  property  is  being  carried  to 
the  buyer,  if  it  happens  before  the  acceptance 
by  the  buyer,  falls  upon  the  seller  and  not  upon 
the  buyer.  Hart  v.  Bush,  El.  Bl.  &  El.  494,  96 
E.  C.  L.  494 ;  Daniel  v.  Frazer,  40  Miss.  507, 
per  Ellett,  J.,  obiter ;  Rodgers  v.  Phillips,  40  N. 
Y.  519;  Grey  v.  Cary,  9  Daly  (N.  Y.)  363. 

1.  Right  of  Buyer  to  Rescind  Contract.  —  Alex- 
ander v.  Comber,  1  H.  Bl.  20 ;  Hicks  v.  Cleve- 
land, 48  N.  Y.  84;  Dyer  v.  Forest,  (N.  Y. 
Super.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  282. 

2.  Buyer  Has  No  Right  of  Action  Again?t  Seller 
for  Breach  of  Contract. —  Robertson  v.  Vaughn,  5 
Sandf.  (N.  Y.)  1 ;  Bacon  v.  Eccles,  43  Wis. 
227. 


Buyer  Cannot  Maintain  Trover  Against  Seller. 

—  The  statute,  unless  it  is  complied  with,  pre- 
vents any  property  from  vesting  in  the  buyer 
so  as  enable  him  to  maintain  trover.  Alex- 
ander v.  Comber,  1  H.  Bl.  20. 

Buyer  Not  Liable  for  Price. —  Tempest  v.  Fitz- 
gerald, 3  B.  &  Aid.  680,  5  E.  C.  L.  419,  in 
which  case  a  horse  which  had  been  sold  died 
before  it  was  accepted  by  the  buyer. 

3.  Subsequent  Compliance  with  Statute.  —  Riley 
v,  Bancroft,  51  Neb.  864,  citing  Buckingham  v. 
Osborne,  44  Conn.  133 ;  Townsend  v.  Har- 
graves,  118  Mass.  325;  Lawton  v.  Keil,  61  Barb. 
(N.  Y.)  558- 

4.  Both  Parties  Must  Concur  in  Subsequent 
Compliance  with  Statute.  —  Edgerton  v.  Hodge, 
41  Vt.  676. 

5.  See  supra,  this  title,  To  Whom  Plea  of 
Statute  Available. 
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2.  Oral  Verdict,  1042. 

3.  Written  Verdict,  1042. 

4.  Sealed  Verdict,  1043. 

5.  Privy  Verdict,  1044. 

6.  Public  Verdict,  1044. 

7.  Verdict  upon  Issues  Out  of  Chancery,  1044. 

V.  Verdict  as  Evidence,  1045. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  22,  p.  933. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CONSTITUTIONAL  LAW,  vol.  6,  p.  882; 
CONTEMPT,  vol.  7,  p.  25;  CORONERS,  vol.  7,  p.  598;  COURTS, 
vol.  8,  p.  ax;  DAMAGES,  vol.  8.  p.  537;  INTEREST,  vol.  16,  p.  984; 
JEOPARDY,  vol.  17,  p.  580;  JUDGE,  vol.  17,  p.  714;  JUDGMENTS 
AND  DECREES,  vol.  17,  p.  756;  JURY  AND  JURY  TRIAL,  vol.  17, 
p.  1086;  LIQUIDATED  DAMAGES,  vol.  19,  p.  394;  NAME,  vol.  21, 
305;  PRIVILEGED  COMMUNICATIONS,  vol.  23,  p.  47;  QUESTIONS 
OF  LAW  AND  FACT,  vol.  23,  p.  543. 


1.  Etymology,  Definitions,  and  Province  —  1.  Etymology.  —  The  word 
"  verdict  "  is  derived  from  the  Latin,  and  results  from  the  coalition  of  the 
two  words,  vere,  truly,  and  dictum,  a  saying.1 

2.  Definitions.  —  A  verdict  may  be  defined  to  be  the  answer  of  the  jury  to 
the  questions  of  fact  contained  in  the  issue  formed  by  the  pleadings  of 
the  parties.3 

A  Verdict  Contrary  to  Law  is  one  which  is  contrary  to  the  principles  of  law  as 
applied  to  the  facts  which  the  jury  were  called  upon  to  try;  contrary  to  the 
principles  of  law  which  should  govern  the  cause.3  * 

3.  Province.  —  The  province  of  the  verdict  is  to  declare  the  facts  upon 
which  the  judgment  is  to  be  predicated.4 

its  Object  is  to  announce  to  the  court  the  judgment  of  the  jury  as  to  how 
far  the  facts  established  by  the  evidence  conform  to  those  which  are  alleged 
and  put  in  issue  by  the  pleadings.5 

II.  As  Distinguished  from  Decision.  —  The  term  "verdict"  signifies  a 


1.  Etymology.  —  3  Bl.  Com.  377 ;  Webst. 
Diet.;  Cent.  Diet.;  Anthony  v.  Anthony,  103 
Ga.  250. 

2.  Definition.  —  Hawley  v.  Barker,  5  Colo. 
118;  Day  v.  Webb,  28  Conn.  140;  Indiana 
Cent.  R.  Co.  v.  Bradley,  7  Ind.  49  ;  Evansville, 
etc.,  R.  Co.  v.  Maddux,  134  Ind.  571  ;  Kerner 
v.  Petigo,  25  Kan.  652 ;  Withee  v.  Rowe,  45 
Me.  571  ;  Davis  v.  Delaware,  41  N.  J.  L.  55  ; 
Otis  v.  Spencer,  (Supm.  Ct.  Gen.  T.)  8  How. 
Pr.  (N.  Y.)  173;  French  v.  Merrill,  27  N.  Y. 
App.  Div.  612;  Burton  v.  Bondies,  2  Tex.  204; 
Shaw  v.  State,  2  Tex.  App.  487 ;  Morton  v. 
Stnte,  3  Tex.  App.  510. 

The  Term  Verdict  at  Common  Law  necessarily 
imports  that  there  has  been  an  issue  between 
the  parties,  for  without  an  issue  there  could  be 
no  verdict.  Hickman  v.  Baltimore,  etc.,  R. 
Co..  30  W.  Va.  296. 

The  Word  "  Verdict "  Includes  not  only  the 
verdict  of  a  jury  but  also  the  findings  upon  the 
facts  of  a  judge  or  a  referee  appointed  to  de- 
termine the  issues  in  a  case.  Colonial,  etc., 
Mortg.  Co.  v.  Bradley,  4  S.  Dak.  158. 


"  Conviction "  Means  a  Judgment    and  not 

merely  a  verdict,  although  the  latter  is  fre- 
quently called  a  conviction.  Smith  v.  Com., 
14  S.  &  R.  (Pa.)  69. 

The  Verdict  as  Presented  by  the  Jury  and 
not  as  entered  by  the  clerk  is  to  be  considered 
as  the  verdict.  Matter  of  Titcomb,  9  Hawaii  131. 

3.  Verdict  Contrary  to  Law.  —  Bosseker  v. 
Cramer,  18  Ind.  45. 

A  Verdict  in  Disobedience  to  Instructions  of 
the  court  upon  a  point  of  law  is  a  verdict 
"  against  law."  Emerson  v.  Santa  Clara 
County,  40  Cal.  543. 

A  Verdict  Is  Bad  if  it  varies  from  the  issue 
in  a  substantial  manner,  or  if  it  finds  only  a 
part  of  that  which  is  in  issue.  Bemus  v.  Beek- 
man,  3  Wend.  (N.  Y.)  667. 

4.  Province.  —  Gray  v.  Phillips,  Morr. 
(Iowa)  430;  May  v.  Taylor,  22  Tex.  348;  Clen- 
denning  v.  Mathews,  1  Tex.  App.  Civ.  Cas.,  § 
905. 

5  Object.  —  Darden  v.  Mathews,  22  Tex. 
324;  Clendenning  v.  Mathews,  1  Tex.  App. 
Civ.  Cas.,  §  904. 
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finding  upon  the  facts  by  the  jury,  while  the  term  "decision"  denotes  a 
finding  upon  the  facts  by  the  court.1 

III.  Various  Kinds  of  Veedicts  —  1.  General  Verdict  —  a.  In  General. 
—  A  general  verdict  is  a  verdict  which  directly  finds  or  negates,  in  general 
terms,  all  the  facts  which  are  sufficiently  pleaded.2  It  is  a  direct  statement 
of  a  conclusion  of  law,  and  an  indirect  statement  of  the  facts  from  which  the 
conclusion  is  drawn.    It  expressly  affirms  the  law  and  inferentially  the  facts.3 

it  is  Proper  when  it  ascertains  and  fixes  the  rights  and  obligations  of  litigants.4 

in  Criminal  Cases  the  only  verdict  that  the  jury  can  render,  under  the  law,  is 
a  general  one:  a  verdict  of  guilty  or  not  guilty,  which  is  a  decision  both  on 
the  law  and  the  facts.5 

Special  Facts  May  Be  Stated  as  the  grounds  for  the  jury's  conclusion  and  the 
verdict  may  nevertheless  be  general  if  it  finds  generally  in  favor  of  one  party 
or  the  other.6 

b.  As  Distinguished  from  Special  Verdict.  —  A  general  verdict  is 
synthetic  —  a  compound  of  law  and  fact.  The  special  verdict  is  analytic. 
It  finds  the  facts  and  submits  the  law  to  the  court.' 

c.  Right  to  Return.  —  The  right  of  the  jury  in  regard  to  the  form  of 
the  verdict  that  they  may  return  is  considered  in  another  part  of  this  title.8 

d.  Requisites  of-  (i)  In  General.  —  The  rule  that  a  verdict  must  be 


1.  As  Distinguished  from  Decision.  —  Evans- 

ville,  etc.,  R.  Co.  v.  Maddux,  134  Ind.  573. 

2.  General  Verdict  —  Definition.  —  Co.  Litt. 

228a. 

Alabama.- — Clay  v.  State,  43  Ala.  350. 

California.  —  McLaughlin  v.  Kelly,  22  Cal. 
211;  Murphy  v.  Bennett,  68  Cal.  528. 

Connecticut.  —  Day  v.  Webb,  28  Conn.  140. 

Dakota.  —  McCormack  v.  Phillips,  4  Dak. 
506. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Hammond, 
33  Ind.  379,  5  Am.  Rep.  221  ;  Early  v.  Hamil- 
ton, 75  Ind.  376 ;  Louisville,  etc.,  R.  Co.  v. 
Kemper,  153  Ind.  618;  Garrett  v.  State,  149 
Ind.  264 ;  Union  Traction  Co.  v.  Vandercook, 
(Ind.  App.  1904)  69  N.  E.  Rep.  486. 

Iowa.  —  State  v.  Lee,  80  Iowa  75,  20  Am. 
St.  Rep.  401 ;  Shadbolt,  etc.,  Iron  Co.  v.  Camp, 
80  Iowa  539. 

Kentucky.  —  Witty  v.  Chesapeake,  etc.,  R. 
Co.,  83  Ky.  21. 

Nebraska.  —  Rosenfield  v.  Bee  Pub.  Co.,  55 
Neb.  388. 

New  York.  —  Conkey  v.  People,  1  Abb.  App. 
Dec.  (N.  Y.)  418;  Van  Pelt  v.  Otter,  2  Sweeny 
(N.  Y.)  202 ;  People  v.  Board  of  Police,  35 
Barb.  (N.  Y.)  644;  Manning  v.  Monaghan,  23 
N.  Y.  539- 

Pennsylvania.  —  Com.  v.  Moore,  99  Pa.  St. 
570. 

Texas.  —  Hardy  v.  De  Leon,  5  Tex.  211; 
Wells  v.  Barnett,  7  Tex.  584 ;  Smith  v.  John- 
son, 8  Tex.  418;  Hamilton  v.  Rice,  15  Tex. 
382 ;  Darden  v.  Mathews,  22  Tex.  320  ;  John- 
son v.  Newman,  35  Tex.  170;  Shifflet  v. 
Morelle,  68  Tex.  382. 

Wisconsin.  —  Fitzer  v.  McCannan,  14  Wis. 
63 ;  Krause  v.  Cutting,  28  Wis.  655,  32  Wis. 
687;  Schofield  v.  Miltimore,  74  Wis.  194. 

See  also  the  statutes  of  the  various  states. 

"  A  General  Verdict  Is  So  Called  because  the 
whole  matter  in  issue  is  thereby  found  gen- 
erally."    Bacon  Abr.,  tit.  "  Verdict  "  (C). 

A  .General  Verdict  Implies  the  Finding  of  All 
Facts  Necessary  to  Support  It  of  which  there  is 


evidence.  Wheeler  v.  Metropolitan  Stock 
Exch.,  72  N.  H.  315. 

A  General  Verdict  Is  Equivalent  to  a  Special 
Verdict,  finding  all  the  facts  which  are  well 
pleaded  in  the  indictment.  Fitzgerald  v.  Peo- 
ple, 49  Barb.  (N.  Y.)  122;  People  v.  Bork, 
(Supm.  Ct.)  1  N.  Y.  Crim.  393. 

3.  Affirms  Law  and  Infers  Facts.  —  Smith  v. 
Ireland,  4  Utah  187. 

General  Verdict  on  Several  Causes  of  Action.  — 
A  general  finding  for  the  defendant,  on  a  peti- 
tion containing  several  causes  of  action,  may 
be  sustained ;  but  where  the  finding  is  for  the 
plaintiff,  every  consideration  of  propriety  re- 
quires that  there  should  be  a  verdict  in  each 
cause  of  action,  and  this  will  all  be  blended 
in  one  judgment.  Mooney  v.  Kennett,  19  Mo. 
554,  61  Am.  Dec.  576. 

Where  Inconsistent  Causes  of  Action  Are  Al- 
leged the  acceptance  of  a  general  verdict  is 
irregular.     Schofield  v.  Miltimore,  74  Wis.  194. 

4.  When  Proper.  —  Johnson  v.  Higgins,  53 
Conn.  236. 

5.  In  Criminal  Cases.  —  State  v.  Jurche,  17 

La.  Ann.  71. 

A  General  Verdict  Is  According  to  the  Course  of 
the  Common  Law  in  conformity  to  which  all 
trials  for  criminal  offenses  are  to  be  conducted, 
except  where  a  different  mode  is  pointed  out. 
Kollenberger  v.  People,  9  Colo.  233. 

Where  Several  Counts  Allege  the  Same  Offense 
in  different  forms  it  is  proper  to  render  a  gen- 
eral verdict.     State  v.  Rounds,  76  Me.  123. 

6.  Statement  of  Special  Facts.  —  Lawson  v. 
Hilgenberg,  77  Ind.  221  ;  Shifflet  v.  Morelle,  68 
Tex.  382. 

7.  As  Distinguished  from  Special  Verdict.  — 

Bacon  Abr.,  tit.  "Verdict"  (C)  ;  Murphy  v. 
Bennett,  68  Cal.  528  ;  Chedoteau  v.  Dominguez, 
7  Mart.  (La.)  490 ;  Campbell  v.  His  Creditors, 
16  La.  348;  Cummings  v.  Taylor,  21  Minn.  366; 
Porter  v.  Western  North  Carolina  R.  Co.,  97 
N.  Car.  66,  2  Am.  St.  Rep.  272. 

8.  See  infra,  this  section,  3.  c.  Special  Ver- 
dict —  Right  to  Return. 

z  Volume  XXIX. 


Various  Kinds  of  Verdicts. 


VERDICT. 


General  Verdict. 


supported  by  evidence  adduced  at  the  trial,  is  too  well  established  to  require 
more  than  the  bare  statement  of  the  fact.1 

The  Amount  of  Evidence  Necessary  to  support  the  verdict  is  peculiarly  the  province 
of  the  jury  to  determine,2  and  a  verdict  which  is  for  more  than  the  defendant's 
evidence  shows  is  due  and  for  less  than  the  plaintiff's  evidence  shows  is  due 
will  not  be  disturbed.3 

A  Verdict  Must  Be  Reasonable;  not  inconsistent  nor  contradictory  in  its  pro- 
visions.4 

Facts  Admitted  by  the  Pleadings  must  not  be  contradicted  by  the  verdict,5  for  if 
this  is  done,  the  jury  transcend  their  authority.  It  is  only  the  controverted 
points,  those  facts  distinctly  affirmed  on  the  one  side  and  negatived  on  the 
other,  with  which  they  have  to  do.6 

Statutory  Directions  control  the  jury,  and  the  verdict  must  be  in  conformity 
therewith.7 

Consistency  with  Instructions  of  the  Court  is  essential,8  and  this  is  true  whether 


Duthu,    21  La. 


1.  Must  Be  Supported  by  Evidence  —  United 
States.  —  U.  S.  v.  Chaffee,  2  Bond  (U.  S.)  147. 

Arkansas.  —  Gatlin  v.  Wilcox,  26  Ark.  309. 
Connecticut.  —  Loomis  v.  Perkins,  70  Conn. 
444. 

Illinois.  —  Low  v.  Pardee,  48  111.  466  ;  Gillett 
v.  Fuller,  2  111.  App.  144 ;  Chicago  City  R.  Co. 
v.  Peacock,  82  111.  App.  241. 

Indiana.  —  Moellering  v.  Kayser,  110  Ind. 
S33 ;  Lake  Erie,  etc.,  R.  Co.  v.  Juday,  19  Ind. 
App.  436. 

Iowa.  —  Bokemper  v.  Hazen,  96  Iowa  221; 
Battin  v.  Marshalltown,  (Iowa  1898)  77  N.  W. 
Rep.  493. 

Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Muncie,  56 
Kan.  210. 

Kentucky.  —  Allen  v.  Sykes,  5  J.  J.  Marsh. 
(Ky.)  611. 

Louisiana.  —  Cardaillac 
Ann.  219. 

Massachusetts.  —  Bryant  v.  Commonwealth 
Ins.  Co.,  13  Pick.  (Mass.)  543. 

Missouri.  —  Roman  v.  Boston  Trading  Co., 
87  Mo.  App.  186. 

New  York.  —  Updike  v.  Abel,  60  Barb.  (N. 
Y.)  15;  Simpson  v.  Buck,  5  Lans.  (N.  Y.)  337; 
Strong  v.  Walton,  (County  Ct.)  27  Misc.  (N. 
Y.)  302. 

South  Carolina.  —  State  v.  Nichols,  12  Rich. 
L.  (S.  Car.)  672. 

Virginia.  —  Blosser  v.  Harshbarger,  21  Gratt. 
(Va.)  214. 

West  Virginia.  —  Miller  v.  White,  46  W.  Va. 
67,  76  Am.  St.  Rep.  791. 

2.  Weight  of  Evidence.  —  Wishmier  v.  Behy- 
mer,  30  Ind.  102;  Baker  v.  Briggs,  8  Pick. 
(Mass.)  122,  19  Am.  Dec.  311;  Forsyth  v. 
Hooper,  11  Allen  (Mass.)  419;  Cicely  v.  State, 
13  Smed.  &  M.  (Miss.)  202;  Watts  v.  Douglass, 
10  Mo.  676;  Eaton  v.  Joint  School  Dist.  No.  3, 
23  Wis.  374.  See  the  title  New  Trial,  vol. 
21.  P-  534- 

3.  Verdict  Adjusted  Between  Claims  of  Plaintiff 
and  Defendant.  —  Terrell  Coal  Co.  v.  Lacey, 
(Ala.  1901)  31  So.  Rep.  109. 

4.  Verdict  Must  Be  Reasonable.  —  Hall  v. 
Spivey,  65  Ga.  693;  Com.  v.  Haskins,  128  Mass. 
60 ;  Johnson  v.  Labarge,  46  Mo.  App.  433 ; 
People  v.  Massett,  (Supm.  Ct.  Gen.  T.)  7  N. 
Y.  Crim.  393. 

A  Verdict  Is  Not  Inconsistent  which  finds  the 
defendant  guilty  under  one  count  and  not  guilty 


under  another  and  separate  count,  and  this 
although  the  evidence  justified  a  conviction 
under  both  counts.  Weinecke  v.  State,  34 
Neb.  14. 

In  North  Carolina,  the  code  expressly  permits 
the  joining  in  an  indictment  of  a  count  for 
larceny  with  one  for  receiving  stolen  goods 
knowing  them  to  have  been  stolen  ;  and  a  gen- 
eral verdict  in  such  a  case  is  good  if  either 
count  be  sufficient.  State  v.  Carter,  113  N. 
Car.  639. 

The  local  statutes  should  be  consulted  in 
questions  of  this  sort. 

5.  Must  Not  Contradict  Pleadings.  —  Burnett 
v.  Stearns,  33  Cal.  468 ;  Hill  v.  Den,  54  Cal. 
20;  Tracy  v.  Craig,  55  Cal.  91  ;  Silvey  v.  Neary, 
59  Cal.  97  ;  Walker  v.  Brem,  67  Cal.  599  ;  Bray- 
ton  v.  Delaware  County,  16  Iowa  4^;  Bancker 
v.  Marti,  21  La.  Ann.  587 ;  Watts  v.  Greenlee, 
2  Dev.  L.  (13  N.  Car.)  87.  See  also  Hall  v. 
Spivey,  65  Ga.  693. 

6.  Verdict  to  Decide  Controverted  Facts.  — 
Sage  v.  Evins,  32  La.  Ann.  1271  ;  Walker  v. 
Brem,  67  Cal.  599. 

7.  Statutory  Directions  Control  Jury.  —  Ex  p. 
Goucher,  103  Ala.  305  ;  Murphy  v.  State,  7 
Coldw.  (Tenn.)  516;  Ford  v.  Ford,  3  Wis. 
399- 

Where  Circumstances  Render  an  Act  Conclusively 
Fraudulent  in  Law  the  verdict  cannot  contra- 
dict such  conclusion,  even  though  a  statute 
declares  that  the  question  of  fraudulent  intent 
is  one  of  fact  and  not  of  law.  Billings  v.  Bill- 
ings, 2  Cal.  107,  56  Am.  Dec.  319;  Stevens  v. 
Fisher,  19  Wend.  (N.  Y.)  181. 

Where  Evidence  Creates  Merely  a  Presumption 
of  Fraud  the  verdict  may  be  against  such  pre- 
sumption. Billings  v.  Billings,  2  Cal.  107,  56 
Am.  Dec.  319. 

Verdict  Must  Be  Conformable  to  General  Legal 
Principles.  —  Bryant  v.  Commonwealth  Ins.  Co., 
13  Pick.  (Mass.)  543;  Rose  v.  St.  Charles,  49 
Mo.  509. 

8.  Consistency  with  Instructions  of  Court.  — 

2  Bl.  Com.  361. 

England.  —  Rex  v.  Woodfall,  5  Burr.  2661; 
Levi  v.  Milne,  4  Bing.  195,  13  E.  C.  L.  396; 
Rex  v.  St.  Asaph,  3  T.  R.  428,  note. 

United  States.  —  Georgia  v.  Brailsford,  3 
Dall.  (U.  S.)  1  ;  U.  S.  v.  Wilson,  Baldw.  (U. 
S.)  99  ;  U.  S.  v.  Battiste,  2  Sumn.  (U.  S.)  243. 

Alabama.  —  Pierson  v.  State,  12  Ala.  149; 
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such  instructions  are  correct  or  incorrect.1 

Indirect,  Indefinite,  or  Argumentative  verdicts  are  defective.8 

A  Verdict  Must  Be  Readily  Enforceable  by  the  legal  process  of  the  court  in  which 

the  judgment  is  pronounced,  and  if  mutual  acts  are  required  to  be  done 
between  the  plaintiff  and  defendant,  and  the  performance  of  such  acts  cannot 
be  compelled,  the  verdict  is  ineffectual  and  void.3 

(2)  Number  of  Jurors  Necessary.  —  Usually  the  members  of  a  jury  are 
twelve  in  number,  and,  as  a  general  rule,  neither  more  nor  less  than  that 
number  can  render  a  valid  verdict.4  The  unanimous  concurrence  of  all  the 
jurors  trying  a  cause  is  necessary  for  a  verdict.5    And  it  has  been  held  neces- 


Batre  v.  State,  18  Ala.  119;  Washington  v. 
State,  63  Ala.  136,  35  Am.  Rep.  8. 

Arkansas.  —  Sweeney  v.  State,  35  Ark.  586. 

California.  —  Emerson  v.  Santa  Clara  County, 
40  Cal.  543. 

Indiana.  —  Townsend  v.  State,  2  Blackf. 
(Ind.)  151. 

Iowa.  —  Jewett  v.  Smart,  11  Iowa  505; 
Morss  v.  Johnson,  38  Iowa  430 ;  Limburg  v. 
German  F.  Ins.  Co.,  90  Iowa  709 ;  Battin  v. 
Marshalltown,  (Iowa  1898)  77  N.  W.  Rep.  493. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Hutchinson, 
40  Kan.  51  ;  Florence,  etc.,  R.  Co.  v.  Pember, 
45  Kan.  625  ;  Kansas  City,  etc.,  R.  Co.  v. 
Furst,  3  Kan.  App.  265. 

Kentucky.  —  Montee  v.  Com.,  3  J.  J.  Marsh. 
(Ky.)  150. 

Maine.  —  State  v.  Snow,  18  Me.  346. 

Massachusetts.  —  Coffin  v.  Coffin,  4  Mass.  25  ; 
Com.  v.  Knapp,  10  Pick.  (Mass.)  478,  20  Am. 
Dec.  534;  Bryant  v.  Commonwealth  Ins.  Co., 
13  Pick.  (Mass.)  543;  Com.  v.  Kneeland,  20 
Pick.  (Mass.)  222;  Com.  v.  Porter,  10  Met. 
(Mass.)  263. 

Michigan.  —  Hamilton  v.  People,  29  Mich. 
173- 

Missouri.  —  Hardy  v.  State,  7  Mo.  607. 

Nebraska.  —  Standiford  v.  Green,  54  Neb. 
10  ;  Union  State  Bank  v.  Hutton,  62  Neb.  664  ; 
Barton  v.  Shull,  62  Neb.  570. 

New  Hampshire.  —  Pierce  v.  State,  13  N.  H. 
536. 

New  York.  — ■  Carpenter  v.  People,  8  Barb. 
(N.  Y.)  603  ;  People  v.  Croswell,  3  Johns.  Cas. 
(N.  Y.)  345 ;  Jacobsohn  v.  Belmont,  7  Bosw. 
(N.  Y.)  14. 

Ohio.  —  Montgomery  v.  State,  11  Ohio  424. 

Pennsylvania.- — State  v.  Bell,  Add.  (Pa.) 
160,  1  Am.  Dec.  298. 

South  Dakota.  —  Drew  v.  Watertown  F.  Ins. 
Co.,  6  S.  Dak.  335;  Distad  v.  Shanklin,  11  S. 
Dak.  1. 

Tennessee.  —  Kelton  v.  Bevins,  Cooke 
(Tenn.)  107,  5  Am.  Dec.  670. 

Texas.  —  Roberts  v.  State,  (Tex.  App.  1891) 
16  S.  W.  Rep.  255. 

Virginia.  —  Davenport  v.  Com.,  1  Leigh 
(Va.)  588;  Com.  v.  Garth,  3  Leigh  (Va.)  761; 
Smith  v.  Tate,  82  Va.  657. 

See  the  titles  Questions  of  Law  and  Fact, 
vol.  23,  p.  543  ;  New  Trial,  vol.  14,  Encyc.  of 
Pl.  and  Pr..  p.  707. 

Right  of  Court  to  Direct  Verdict.  —  See  the  title 
Directing  Verdict,  vol.  6,  Encyc.  of  Pl.  and 
Pr.,  p.  667. 

1.  Incorrect  Instructions  Control  Verdict.  — 

Emerson  v.  Santa  Clara  County,  40  Cal.  543 ; 
Reynolds  v.  Keokuk,  72  Iowa  371  ;  Smouse  v. 


Iowa  State  Traveling  Men's  Assoc.,  118  Iowa 
436 ;  Union  Pac.  R.  Co.  v.  Hutchinson,  40 
Kan.  51  ;  Kansas  City,  etc.,  R.  Co.  v.  Furst,  3 
Kan.  App.  265;  Murray  v.  Heinze,  17  Mont. 
353;  Standiford  v.  Green,  54  Neb.  10;  Boyesen 
v.  Heidelbrecht,  56  Neb.  570;  Barton  v.  Shull, 
62  Neb.  570 ;  Pepperall  v.  City  Park  Transit 
Co.,  15  Wash.  176.  But  see  Morier  v.  Moran, 
58  111.  App.  235. 

Verdict  Not  Controlled  by  Unnecessary  Instruc- 
tions. —  Arnold  v.  Penn,  1 1  Tex.  Civ.  App.  325. 

2.  Indirect,  Indefinite,  or  Argumentative  Ver- 
dicts. —  Freeman  v.  People,  4  Den.  (N.  Y.)  9, 
47  Am.  Dec.  216. 

"  On  or  About."  —  A  verdict  that  certain  work 
which  was  completed  on  or  about  a  certain 
date  is  not  so  indefinite  as  to  be  a  nullity  in 
law  where  there  is  sufficient  evidence  to  sustain 
the  finding.     Sturges  v.  Green,  27  Kan.  235. 

3.  Verdict  Must  Be  Readily  Enforceable.  — 
Glass  v.  Blair,  4  Pa.  St.  196;  Bruck  v.  Maus- 
bury,  102  Pa.  St.  35. 

4.  Number  of  Jurors.  —  Jackson  v.  State,  6 
Blackf.  (Ind.)  461  ;  Allen  v.  State,  54  Ind.  461  ; 
Hill  v.  People,  16  Mich.  351;  Wolfe  v.  Martin, 
1  How.  (Miss.)  30  ;  Dixon  v.  Richards,  2  How. 
(Miss.)  771  ;  Scott  v.  State,  70  Miss.  247,  35 
Am.  St.  Rep.  649 ;  State  Bank  v.  Anderson,  1 
Mo.  244 ;  Vaughn  v.  Scade,  30  Mo.  600 ;  Den 
v.  Baldwin,  3  N.  J.  L.  501  ;  Scott  v.  Scott,  110 
Pa.  St.  387;  Bullard  v.  State,  38  Tex.  504. 
See  also  the  title  Jury  and  Jury  Trial,  vol. 
17,  p.  1086. 

But  see  Tillman  v.  Ailles,  5  Smed.  &  M. 
(Miss.)  373,  43  Am.  Dec.  520,  wherein  it  was 
said  that  a  verdict  in  assumpsit  by  a  less  num- 
ber of  jurors  than  twelve  would  be  void,  but 
that  a  verdict  by  more  than  that  number  would 
not  be  void. 

In  Texas  the  constitution  directs  that  petit 
juries  in  the  District  Courts  shall  be  composed 
of  twelve  men.  It  further  directs  that  when, 
pending  the  trial  of  any  case,  one  or  more 
jurors,  not  exceeding  three,  die  or  are  disabled 
from  sitting,  the  remainder  of  the  jury  shall 
have  the  power  to  render  a  verdict.  It  also 
provides  that  parties  may,  by  consent,  agree  in 
a  particular  case  to  try  with  a  less  number. 
Houston,  etc.,  R.  Co.  v.  Waller,  56  Tex.  331. 

Alienage  of  Jurors.  —  Where  two  of  the  jurors 
trying  a  cause  are  aliens  a  verdict  rendered  by 
such  jurors  is  erroneous,  but  not  void.  It  may 
be  reversed  on  appeal  but  it  cannot  be  disre- 
garded as  a  nullity.  Foreman  v.  Hunter,  59 
Iowa  S50. 

5.  Unanimous  Consent  of  Jurors.  —  Adkins  v. 
Blake,  2  J.  J.  Marsh.  (Ky.)  40;  Withee  v. 
Rowe,  45  Me.  571  ;  Lawrence  v.  Stearns,  11 

ico;  Volume  XXIX. 


Various  Kinds  of  Verdicts. 


VERDICT, 


General  Verdict. 


sary  that  all  should  concur  in  a  single  view  of  the  transaction  disclosed  by 
the  evidence.  1 

Numerical  Irregularity  May  Be  Waived. by  the  parties  in  civil  actions,8  and  in 
some  instances  in  criminal  prosecutions,3  and  in  the  former  class  of  actions 
unanimity  of  consent  has  been  in  the  same  manner  dispensed  with.4 

(3)  Mode  of  Deliberation  —  (a)  In  General.  —  When  it  becomes  the  duty 
of  the  jury  to  pronounce  on  the  issues  of  fact  submitted  to  them  for  their 
decision,  their  verdict  should  be  the  creature  of  sound  judgment,  dispassionate 
consideration,  and  conscientious  reflection,  and  nothing  short  of  a  free  and 
deliberate  finding  made  upon  a  conscientious  conviction  of  the  judgments  of 
the  jurors  will  satisfy  the  law.5 

The  Lack  of  All  Constraint  is  an  essential  characteristic  of  their  deliberations, 
and  influences  tending  to  impair  the  free  exercise  of  their  discretion,  within 
legal  bounds,  invalidate  a  verdict  rendered  under  such  circumstances.6  Hence, 
all  coercion  employed  on  the  part  of  the  judge,'  remarks  having  the  effect  of 
hastening  the  operation  of  their  minds,**  all  threats  and  unwarrantable  inter- 


Pick.  (Mass.)  501  ;  Perry  v.  Mays,  2  Bailey 
L.  (S.  Car.)  354 ;  Houston,  etc.,  R.  Co.  v. 
Waller,  56  Tex.  331  ;  Com.  v.  Gibson,  2  Va. 
Cas.  70;  State  v.  Austin,  6  Wis.  205. 

1.  Concurrence  in  Same  View.  —  Biggs  v.  Barry, 
2  Curt.  (U.  S.)  259;  Dorr  v.  Fenno,  12  Pick. 
(Mass.)  521.  But  see  Murray  v.  New  York 
L.  Ins.  Co.,  96  N.  Y.  614,  48  Am.  Rep.  658. 

In  Hawaii  a  verdict  by  nine  or  more  out  of 
twelve  jurors,  as  permitted  by  Hawaiian  law 
before  such  annexation,  could  be  lawfully  re- 
turned after  annexation  and  before  the  estab- 
lishment of  the  territorial  government.  Rex 
v.  Camacho,  3  Hawaii  385  ;  Republic  v.  Ed- 
wards, 12  Hawaii  55;  Hawaiian  Star  News- 
paper Assoc.  v.  Saylor,  12  Hawaii  64,  Terri- 
tory v.  Marshall,  13  Hawaii  76;  Ex  p.  Edwards, 
13  Hawaii  32. 

2.  Waiver  of  Numerical  Irregularity  —  Civil 
Actions.  —  Durham  v.  Hudson,  4  Ind.  501  ; 
Ayres  v.  Barr,  5  J.  J.  Marsh.  (Ky.)  286;  Old- 
ham v.  Hill,  5  J.  J.  Marsh.  (Ky.)  300;  Ross 
v.  Neal,  7  T.  B.  Mon.  (Ky.)  407;  Berry  v. 
Keaney,  5  B.  Mon.  (Ky.)  120;  Roach  v.  Blakey, 
89  Va.  767. 

Writ  of  Inquiry.  —  If  it  appears  that  on  a 
writ  of  inquiry  only  nine  jurors  were  sworn, 
and  there  is  no  waiver  on  the  record,  express 
or  implied,  of  objection  to  the  number,  the 
judgment  must  be  reversed.  Oldham  v.  Hill, 
5  J.  J.  Marsh.  (Ky.)  300. 

3.  Criminal  Prosecutions.  —  Com.  v.  Dailey, 
12  Cush.  (Mass.)  80;  State  v.  Borowsky,  11 
Nev.  119. 

4.  Agreement  to  Dispense  with  Unanimous 
Consent.  —  Pringle  v.  Hilo  Mercantile  Co.,  13 
Hawaii  705  ;  Northern  Bank  v.  Buford,  1  Duv. 
(Ky.)  33S. 

Insufficient  Consent  to  Majority  Verdict.  — 

Where  the  consent  of  a  party  to  accept  a  ma- 
jority verdict  is  given  in  ignorance  of  certain 
facts  which  are  in  possession  of  the  other  party, 
and  which,  were  they  known  to  the  consenting 
party,  would  render  it  improbable  that  he  would 
have  accepted  the  majority  verdict,  such  ma- 
jority verdict  cannot  be  sustained.  Snow  v. 
Hardy,  3  Minn.  77. 

6.  Free  and  Deliberate  Finding.  —  Jeffrey  v. 
Keokuk,  etc.,  R.  Co.,  51  Iowa  439:  Merseve  v. 
Shine,  37  Iowa  253;  Curry  v.  J.  V.  Brinkman 


Co.  Bank,  7  Kan.  App.  807 ;  Damrill  v.  St. 
Louis,  etc.,  R.  Co.,  27  Mo.  App.  202.  See  also 
the  titles  Jury  and  Jury  Trial,  vol.  17,  p. 
1086;  New  Trial,  14  Encyc.  of  Pl.  and  Pr. 
707. 

Presumption  of  Passion  or  Prejudice.  —  There 
may  be  a  verdict  so  excessive  as  of  itself  to 
furnish  satisfactory  proof  of  passion,  but  such 
a  case  will  rarely  occur.  Conrad  Seipp  Brew- 
ing Co.  v.  Doody,  25  111.  App.  305.  See  also 
the  title  Instructions,  ii  Encyc.  of  Pl.  and 
Pr.  306. 

6.  Lack  of  Constraint  Essential.  —  Georgia  R. 
Co.  v.  Cole,  77  Ga.  77;  Hutchins  v.  State,  140 
Ind.  78;  Merseve  v.  Shine,  37  Iowa  «S3  ;  Fair- 
grieve  v.  Moberly,  29  Mo.  App.  141. 

Mistaken  Impression  as  to  the  Character  or  Ex- 
tent of  the  Punishment  which  the  court  may  im- 
pose does  not  affect  the  validity  of  the  verdict, 
and  the  fact  that  the  verdict  might  be  different 
but  for  this  impression  is  of  no  avail.  The 
jury  have  nothing  to  do  with  the  character  or 
extent  of  the  punishment ;  their  province  is 
solely  to  determine  the  question  of  the  guilt 
or  innocence  of  the  accused.  People  v.  Lee, 
17  Cal.  76. 

7.  Coercion  by  Judge.  —  Randolph  v.  Lampkin, 
90  Ky.  551;  Pierce  v.  Pierce,  38  Mich.  412; 
Edens  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  212; 
Green  v.  Telfair,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  260;  State  v.  Austin,  6  Wis.  203. 

A  Judge  May  Urge  an  Agreement  to  a  Reasona- 
ble Extent.  —  Parker  v.  Georgia  Pac  R.  Co.,  83 
Ga.  539 ;  Houston  v.  Ladies'  Union  Branch 
Assoc.,  87  Ga.  203  ;  Austin  v.  Appling,  88  Ga. 
54  ;  Watson  v.  Minneapolis  St.  R.  Co.,  53  Minn. 
551  ;  Green  v.  Telfair,  (Supm.  Ct.  Spec.  T.)  11 
How.  Pr.  (N.  Y.)  260 ;  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282  ;  Cranston  v.  New 
York  Cent.,  etc.,  R.  Co.,  103  N.  Y.  614;  Con 
ners  v.  Walsh,  131  N.  Y.  590. 

Detention  of  Jury.  —  It  has  been  declared  to 
be  in  the  discretion  of  the  trial  judge  to  refuse 
to  discharge  the  jury  until  they  arrive  at  a 
verdict.  Wilson  v.  New  York  Cent.,  etc.,  R. 
Co..  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  65. 

8.  Remarks  Hastening  Verdict.  —  Henderson 
v.  Reynolds,  84  Ga.  159;  Maury  v.  State,  68 
Miss.  605,  24  Am.  St.  Rep.  291.  But  see  Peo- 
ple v.  Hughes,  29  Cal.  257. 
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ference  1  equally  avoid  the  resulting  verdict.  Litigants  in  a  cause  before  a 
jury  are  entitled  to  the  exercise  of  the  reasonable  discretion  and  deliberate 
reflection  of  all  the  jurors  sitting  in  a  body,2  and  for  this  reason  the  jury  are 
not  allowed  to  substitute  chance  devices,  whose  contingent  result  determines 
what  their  verdict  shall  be.3  True,  these  experiments  may  be  adopted  by 
the  jury  for  the  purpose  of  ascertaining,  for  their  own  information,  what  the 
average  estimate  of  opinion  is,4  although  such  methods  are  regarded  by  the 

Where  the  Jurors  Are  Not  Hastened  by  re-     Thompson  v.  Perkins,  26  Iowa  486 ;  Merseve  v. 
marks  intended  to  have  that  effect,  their  ver- 
dict will  be  sustained.     Mclntyre  v.  People,  38 
HI.  Si 4- 

Advice  Given  After  Retirement.  —  The  jury, 

after  it  retires,  must  remain  untrammeled  and 
uninfluenced  by  any  advice  which  the  justice 
may,  though  honestly,  give  in  regard  to  their 
verdict,  without  the  consent  of  parties.  Valen- 
tine v.  Kelley,  54  Hun  (N.  Y.)  78. 

A  Verdict  Rendered  upon  Any  Promise,  Pledge, 
or  Declaration  of  the  trial  judge,  calculated  to 
draw  the  attention  of  the  jury  away  from  the 
evidence,  and  to  induce  them  to  base  their 
verdict  upon  ulterior  consideration,  is  neces- 
sarily misleading  and  hence  erroneous.  Mc- 
Bean  v.  State,  83  Wis.  206. 

Remarks  by  Officer  in  Charge  of  the  Jury  cal- 
culated to  influence  the  verdict  will  invalidate 
such  verdict.  Thomas  v.  Chapman,  45  Barb. 
(N.  Y.)  98.  Compare  Nelling  v.  Industrial 
Mfg.  Co.,  78  Ga.  260. 

1.  Threats  and  Unwarrantable  Interference. — 
Perkins  v.  State,  50  Ala.  154;  Green  v.  Telfair, 
(Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.) 
260. 

2.  Litigants  Entitled  to  Deliberation  of  All 
Jurors.  —  U.  S.  v.  Kenney,  90  Fed.  Rep.  257 ; 
Monroe  v.  State,  s  Ga.  85  ;  -3itna  Ins.  Co.  v. 
Grube,  6  Minn.  82  ;  Ryerson  v.  Kitchell,  3  N.  J. 
L.  551  ;  Memphis,  etc.,  R.  Co.  v.  Pillow,  9 
Heisk.  (Tenn.)  248. 

The  Jurors  Need  Not  at  All  Times  Be  a  Compact 
Body,  but  may  gather  into  small  squads  during 
their  deliberations  provided  that  this  is  done 
in  view  of  the  officer.  State  v.  Turner,  6 
Baxt.  (Tenn.)  201. 

Jurors  Taking  Notes  —  Effect  on  Verdict.  — 
See  the  title  Jury  and  Jury  Trial,  vol.  17, 
p.  1243. 

3.  Verdict  Determined  by  Chance  —  England. 
—  Harvey  v.  Hewitt,  8  Dowl.  598,  4  Jur.  292. 

Arkansas.  —  Williams  v.  State,  66  Ark.  264. 

California.  —  Wilson  v.  Berryman,  5  Cal.  44, 
63  Am.  Dec.  78 ;  Donner  v.  Palmer,  23  Cal. 
40 ;  Levy  v.  Brannan,  39  Cal.  485 ;  Dixon  v. 
Pluns,  (Cal.  1893)  31  Pac.  Rep.  931. 

Colorado.- — Knight  v.  Fisher,  15  Colo.  176; 
Schoolfield  v.  Brunton,  20  Colo.  139. 

Connecticut.  —  Haight  v.  Hoyt,  50  Conn.  584. 

Delaivare.  —  See  Chandler  v.  Barker,  2  Harr. 
(Del.)  387. 

Georgia.  —  Harvey  v.  Boswell,  65  Ga.  550 ; 
Obear  v.  Grag,  68  Ga.  182. 

Idaho.  —  Flood  v.  McCIure,  3  Idaho  587 ; 
Giffen  v.  Lewiston,  6  Idaho  231. 

Indiana.  —  Houk  v.  Allen,  126  Ind.  568; 
Chicago,  etc.,  R.  Co.  v.  McDaniel,  134  Ind.  166. 

Iorva. —  Manix  v.  Malony,  7  Iowa  81  ;  Ruble 
v.  McDonald,  7  Iowa  90 ;  Schanler  v.  Porter, 
7  Iowa  482;  Denton  v.  Lewis,  15  Iowa  301; 
Wright  v.  Illinois,  etc.,  Tel.  Co.,  20  Iowa  195 ; 


Shine,  37  Iowa  253. 

Kentucky.  —  Paducah,  etc.,  R.  Co.  v.  Com., 
80  Ky.  147.  But  see  Heath  v.  Conway,  1  Bibb 
(Ky.)  398 ;  Smith  v.  Com.,  98  Ky.  437 ;  Mil- 
stead  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep.  451. 

Massachusetts.  —  Wright  v.  Abbott,  160 
Mass.  395,  39  Am.  St.  Rep.  499. 

Minnesota.  —  St.  Martin  v.  Desnoyer,  1 
Minn.  156,  61  Am.  Dec.  494. 

Mississippi.  —  Parham  v.  Harney,  6  Smed.  & 
M.  (Miss.)  55. 

Missouri.  —  Sawyer  v.  Hannibal,  etc.,  R.  Co., 
37  Mo.  240,  90  Am.  Dec.  382;  State  v.  Brans- 
tetter,  65  Mo.  149. 

Nebraska.  —  Burke  v.  Magee,  27  Neb.  156. 

New  Jersey.  —  Kennedy  v.  Kennedy,  18  N. 
J  L.  450. 

New  York.  —  Mitchell  v.  Ehle,  10  Wend.  (N. 
Y.)  595  ;  Hamilton  v.  Owego  Water  Works,  22 
N.  Y.  App.  Div.  573,  affirmed  163  N.  Y.  562. 

Pennsylvania.  —  See  Cleland  v.  Carlisle,  186 
Pa.  St.  no. 

Rhode  Island. — Forbes  v.  Howard,  4  R.  I.  364. 

Tennessee.  —  Elledge  v.  Todd,  1  Humph. 
(Tenn.)  43,  34  Am.  Dec.  616;  Joyce  v.  State, 

7  Baxt.  (Tenn.)  273;  Williams  v.  State,  15  Lea 
(Tenn.)  129,  54  Am.  Rep.  404;  East  Tennessee, 
etc.,  R.  Co.  v.  Winters,  85  Tenn.  240. 

Texas.  —  White  v.  State,  37  Tex.  Crim.  651. 

Wisconsin.  —  Birchard  v.  Booth,  4  Wis.  67. 

Balloting  by  the  Jury  to  determine  the  guilt 
or  innocence  of  the  accused  does  not  invalidate 
a  verdict  subsequently  reached  by  discussing 
the  case.  There  is  no  element  of  chance  in 
such  balloting.  Young  v.  Com.,  (Ky.  1897)  42 
S.  W.  Rep.  1 141. 

Evidence  of  Chance  Verdict.  —  A  paper  found 
in  a  jury  room  after  the  jury  have  left  it,  upon 
which  twelve  different  sums,  ranging  from 
nothing  to  several  thousand  dollars,  are  set 
down  and  added  together,  and  the  amount 
divided  by  twelve,  the  quotient  being  the  pre- 
cise sum  for  which  the  verdict  was  rendered, 
does  not  furnish  sufficient  cause  for  setting 
aside  the  verdict.  It  cannot  be  concluded  from 
this  alone  that  each  and  all  of  the  jurors  did 
not  agree  to  the  verdict  rendered.  Willey  v. 
Belfast,  61  Me.  569;  McMurdock  v.  Kimberlin, 
23  Mo.  App.  523.  See  also  John  Spry  Lumber 
Co.  v.  Duggan,  80  111.  App.  394. 

4.  Experiments  to  Ascertain  Average  of  Opinion. 
—  McDonnell  v.  Pescadero,  etc.,  Stage  Co.,  120 
Cal.  476;  Batterson  v.  State,  63  Ind.  531; 
Hamilton  v.  Des  Moines  Valley  R.  Co.,  36 
Iowa  31;  Lee  v.  Clute,  10  Nev.  149;  Dodge  v. 
Carroll,  59  N.  H.  237;  Conklin  v.  Hill,  (Supm. 
Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  6;  Glidewell 
v.  State,  15  Lea  (Tenn.)  133;  Ferguson  v. 
Moore,  98  Tenn.  343 ;  Warren  v.  State,  9  Tex. 
App.  619,  35  Am.  Rep.  745;  Thompson  v.  Com., 

8  Gratt.  (Va.)  638. 
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courts  with  disfavor,1  and  should  be  employed  only  as  a  last  resort.* 

Where  There  Is  No  Previous  Agreement  to  Abide  by  the  Result  of  such  an  operation,  it 

has  been  generally  held  that  a  subsequent  finding,  identical  in  terms  or 

amount,  will  not  be  disturbed  on  this  account.3 

The  Existence  of  a  Previous  Agreement  to  adopt  the  contingent  and  altogether 

uncertain  result  of  the  experiment  renders  the  verdict  void.    This  may  be 

stated  as  the  rule  in  nearly  all  jurisdictions.4 


1.  Not  Favorably  Regarded.  —  Haight  v.  Hoyt, 
50  Conn.  583 ;  Warren  v.  State,  9  Tex.  App. 
619,  35  Am.  Rep.  745. 

Instruction  as  to  Impropriety.  —  The  court  may 
instruct  the  jury  that,  it  is  improper  and  illegal 
for  them  to  arrive  at  a  verdict  by  just  agreeing 
that  each  juror  should  set  down  the  amount, 
it  any,  which  he  is  in  favor  of  awarding  the 
plaintiff,  and  divide  the  aggregate  by  twelve. 
Sharp  v.  Kansas  City  Cable  R.  Co.,  114  Mo.  94. 

2.  As  a  Last  Resort. —  Harvey  v.  Boswell,  65 
Ga.  550. 

3.  No  Previous  Agreement  to  Abide  by  Result 

—  United  States.  —  Consolidated  Ice-Mach.  Co. 
v.  Trenton  Hygeian  Ice  Co.,  57  Fed.  Rep.  898. 

California.  —  Wilson  v.  Berryman,  5  Cal.  44, 
63  Am.  Dec.  78;  Hunt  v'.  Elliott,  77  Cal.  588. 

Georgia.  —  Columbus  v.  Ogletree,  102  Ga. 
293- 

Illinois.  — ■  Illinois  Cent.  R.  Co.  v.  Able,  59  111. 
131;  Papineau  v.  Belgarde,  81  111.  61;  Groves, 
etc.,  R.  Co.  v.  Herman,  206  111.  34. 

Indiana.  —  Guard  v.  Risk,  11  Ind.  156; 
Dooley  v.  State,  28  Ind.  239 ;  St.  Louis,  etc., 
R.  Co.  v.  Myrtle,  51  Ind.  566;  Batterson  v. 
State,  63  Ind.  531. 

Iowa.  —  Barton  v.  Holmes,  16  Iowa  252; 
Hamilton  v.  Des  Moines  Valley  R.  Co.,  36  Iowa 
31;  Owen  v.  Christensen,  106  Iowa  394;  Mc- 
Elhone  v.  Wilkinson,  121  Iowa  429. 

Kansas.  —  Bailey  v.  Beck,  21  Kan.  462; 
Kinsley  v.  Morse,  40  Kan.  591. 

Kentucky. — -Heath  v.  Conway,  1  Bibb  (Ky.) 
398. 

Massachusetts.  —  Grinnell  v.  Phillips,  1  Mass. 
530  ;  Dorr  v.  Fenno.  12  Pick.  (Mass.)  521. 

Missouri.  —  Miller  v.  St.  Louis  R.  Co.,  5  Mo. 
App.  471  ;  Jobe  v.  Weaver,  77  Mo.  App.  665. 

Nebraska.  —  Ponca  v.  Crawford,  23  Neb.  662  ; 
Cortelyou  v.  McCarthy,  37  Neb.  742. 

Nevada.  —  Lee  v.  Clute,  10  Nev.  149. 

New  York.  — ■  Dana  v.  Tucker,  4  Johns.  (N. 
Y.)  487;  Conklin  v.  Hill,  (Supm.  Ct.  Spec.  T.) 

2  How.  Pr.  (N.  Y.)  6 ;  Moses  v.  Central  Park, 
etc.,  R.  Co.,  (C.  PI.  Spec.  T.)  3  Misc.  (N.  Y.) 
322. 

Pennsylvania.  —  Cowperthwaite  v.  Jones,  2 
Dall.  (Pa.)  55. 

Rhode  Island.  —  Forbes  v.  Howard,  4  R.  I. 
364;  Luft  v.  Lingane,  17  R.  I.  420. 

Tennessee.  —  Bennett  v.  Baker,  1  Humph. 
(Tenn.)  399,  34  Am.  Dec.  655 ;  Johnson  v. 
Perry,  2  Humph.  (Tenn.)  569;  Harvey  v.  Jones, 

3  Humph.  (Tenn.)  157;  Crabtree  v.  State,  3 
Sneed  (Tenn.)  302;  Glidewell  v.  State,  is  Lea 
(Tenn.)  133;  Tinkle  v.  Dunivant,  16  Lea 
(Tenn.)  503. 

Texas.  —  Handley  v.  Leigh,  8  Tex.  129;  Lev- 
crett  v.  State,  3  Tex.  App.  213 ;  Warren  v. 
State,  9  Tex.  App.  619,  35  Am.  Rep.  745 ; 
Pruitt  v.  State,  30  Tex.  App.  156;  Gaines  v. 
State,  (Tex.  Crim.  1896)  37  S.  W.  Rep.  331. 


Virginia.  —  Thompson  v.  Com.,  8  Gratt.  (Va.) 
637- 

Washington.  —  Watson  v.  Reed,  15  Wash. 
440,  55  Am.  St.  Rep.  899. 

Wisconsin.  —  Fowler  v.  Colton,  1  Pin.  (Wis.) 
331  ;  Birchard  v.  Booth,  4  Wis.  67. 

Average  Theory  Suggested  by  Instruction.  — 
A.lthough  a  court  might  be  justified  in  refusing 
to  set  aside  a  verdict  made  upon  the  "  average 
theory,"  it  does  not  follow  that  a  court  would 
be  authorized  to  suggest  such  mode  by  an  in- 
struction. Kansas  City,  etc.,  R.  Co.  v.  Ryan, 
49  Kan.  1. 

No  Express  Agreement.  —  In  Williams  v. 
State,  15  Lea  (Tenn.)  129,  54  Am.  Rep.  404, 
it  did  not  appear  that  there  had  been  any  ex- 
press agreement  to  abide  by  the  quotient,  but 
the  court,  nevertheless,  held  that  it  was  not  the 
deliberate  judgment  of  each  member  of  the  jury 
upon  the  evidence,  and  hence  that  it  must  be 
set  aside. 

4.  Previous  Agreement  to  Adopt  Contingtnt 
Result  —  Alabama.  —  Southern  R.  Co.  v.  Wil- 
liams, 113  Ala.  620. 

California.  — -  Wilson  v.  Berryman,  5  Cal.  44, 
63  Am.  Dec.  78;  Dixon  v.  Pluns,  (Cal.  1893) 
31  Pac.  Rep.  931. 

Colorado.  —  Knight  v.  Fisher,  15  Colo.  176; 
Schoolfield  v.  Brunton,  20  Colo.  139;  Pawnee 
Ditch,  etc.,  Co.  v.  Adams,  1  Colo.  App.  250. 
Idaho.  —  Flood  v.  McClure,  3  Idaho  587. 
Illinois.  —  Illinois  Cent.  R.  Co.  v.  Able,  59 
111.  131. 

Indiana.  —  Dunn  v.  Hall,  8  Blackf.  (Ind.) 
32;  Guard  v.  Risk,  11  Ind.  156;  Houk  v.  Allen, 
126  Ind.  568;  Chicago,  etc.,  R.  Co.  v.  McDaniel, 
134  Ind.  166. 

Ioiva.  —  Ruble  v.  McDonald,  7  Iowa  90 ; 
Hendrickson  v.  Kingsbury,  21  Iowa  379 ; 
Thompson  v.  Perkins,  26  Iowa  486 ;  Fuller  v. 
Chicago,  etc.,  R.  Co.,  31  Iowa  211  ;  Hamilton  v. 
Des  Moines  Valley  R.  Co.,  36  Iowa  31  ;  Dar- 
land  v.  Wade,  48  Iowa  547. 

Kansas.  —  Johnson  v.  Husband,  22  Kan.  277  ; 
Werner  v.  Edmiston,  24  Kan.  147. 

Massachusetts.  —  Dorr  v.  Fenno,  12  Pick. 
(Mass.)  521. 

Mississippi.  —  Parham  v.  Harney,  6  Smed.  & 
M.  (Miss.)  55- 

Missouri.  —  State  v.  Branstetter,  65  Mo.  149  ; 
Sharp  v.  Kansas  City  Cable  R.  Co.,  114  Mo.  94. 

Nebraska.  —  Burke  v.  Magee,  27  Neb.  156; 
Cortelyou  v.  McCarthy,  37  Neb.  742. 
Nevada.  —  Lee  v.  Clute,  10  Nev.  149. 
New  Hampshire.  —  Boynton  v.  Trumbull,  45 
N.  H.  408. 

New  York.  —  Smith  v.  Cheetham,  3  Cai.  (N. 
Y.)  57;  Dana  v.  Tucker,  4  Johns.  (N.  Y.)  487; 
Harvey  v.  Rickett,  15  Johns.  (N.  Y.)  87;  Rob- 
erts v.  Failis,  1  Cow.  (N.  Y.)  238;  Moses  v. 
Central  Park,  etc.,  R.  Co.,  (C.  PI.  Spec.  T.)  3 
Misc.  (N.  Y.)  322. 
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But  a  Verdict  After  Deliberation  and  Discussion  is  not  affected  by  a  previous  agree- 
ment to  determine  the  amount  of  a  fine  by  averaging  the  several  assessments 
of  the  individual  jurors  where  such  average  is  not  approved  by  the  jurors  and 
is  for  an  amount  different  from  that  finally  agreed  upon.1 

The  Length  of  Time  the  jurors  may  take  in  considering  their  verdict  and  arriv- 
ing at  a  conclusion  has  not  been  fixed  by  law,  and  there  is  no  rule  by  which 
it  can  be  determined.3  They  need  not  retire  from  the  court  room  to  argue 
upon  their  verdict  unless  they  think  fit.3 

(b)  How  Improper  Methods  of  Arriving  at  Verdict  May  Be  Shown.  —  While  affidavits  of 
jurors  will  generally  be  received  in  exculpation  of  their  conduct  and  in  support 
of  their  verdict,4  such  affidavits  will  not  readily  be  admitted  to  invalidate  the 


Rhode  Island.  —  Forbes  v.  Howard,  4  R.  I. 
364;  Luft  v.  Lingane,  17  R.  I.  420. 

Tennessee.  —  Elledge  v.  Todd,  1  Humph. 
(Tenn.)  43,  34  Am.  Dec.  616;  Bennett  v.  Baker, 
1  Humph.  (Tenn.).  399,  34  Am.  Dec.  655  ;  Har- 
vey v.  Jones,  3  Humph.  (Tenn.)  157;  Crabtree 
1).  State,  3  Sneed  (Tenn.)  302 ;  Memphis,  etc., 
R.  Co.  v.  Pillow,  9  Heisk.  (Tenn.)  248 ;  Joyce 
v.  State,  7  Baxt.  (Tenn.)  273  ;  Williams  v. 
State,  15  Lea  (Tenn.)  129,  54  Am.  Rep.  404; 
East  Tennessee,  etc.,  R.  Co.  v.  Winters,  85 
Tenn.  240. 

Texas.  —  Hunter  v.  State,  8  Tex.  App.  75; 
Wood  v.  State,  13  Tex.  App.  135,  44  Am.  Rep. 
701  ;  Driver  v.  State,  37  Tex.  Crim.  160;  White 
v.  State,  37  Tex.  Crim.  651. 

Virginia.  —  Thompson  v.  Com.,  8  Gratt.  (Va.) 
637- 

A  Verdict  for  Seven  Hundred  and  Twenty 
Dollars  and  Eighty  Cents  in  an  Action  for  Per- 
sonal Injury  furnishes  an  indication  that  the 
amount  was  reached  by  some  trick  of  figures, 
but  the  mode  of  calculation  might  not  have  been 
agreed  on  beforehand  as  the  means  of  ascer- 
taining and  fixing  the  amount  for  which  the 
verdict  should  be  rendered,  and  this  would 
therefore  not  authorize  the  court  to  conclude 
that  such  prior  agreement  had  been  made. 
Eufaula  v.  Speight,  121  Ala.  613. 

Where  the  Existence  of  a  Previous  Agreement 
Is  Doubtful  the  verdict  will  be  declared  void 
if  it  appears  that  some  of  the  jurors  believed 
that  such  an  agreement  existed  and  felt  bound 
to  abide  by  it.  Johnson  v.  Husband,  22  Kan. 
277. 

Verdict  Rendered  Void  in  Part.  —  Where  an 
agreement  on  the  part  of  the  jurors,  that  the 
amount  of  the  recovery  should  be  determined 
by  each  marking  down  a  sum  and  dividing  the 
aggregate  by  twelve,  renders  the  verdict  invalid 
in  part,  the  valid  portion  may  be  permitted  to 
stand.  Fuller  v.  Chicago,  etc.,  R.  Co.,  31  Iowa 
211. 

1.  Refusal  to  Accept  Amount  Determined  by 
Chance.  —  Orange  Belt  R.  Co.  v.  Craver,  32 
Fla.  28;  Cochlin  v.  People,  93  111.  410;  Pruitt 
V.  State,  30  Tex.  App.  156;  Barton  v.  State,  34 
Tex.  Crim.  613  ;  Reimeke  v.  State,  (Tex.  Crim. 
1893)  23  S.  W.  Rep.  684. 

It  Is  the  Substantially  Dnanimotts  Assent  to 
and  Ratification  of  the  precise  sum  found,  which 
constitutes  the  verdict.  Willey  v.  Belfast,  61 
Me.  569. 

2.  Length  of  Time  for  Considering  Verdict.  — 
Smith  v.  State,  40  Tex.  Crim.  391. 

3.  Need  Not  Retire.  —  Comer  v.  Jackson,  50 
Ala.  384;  Trustees  v.  Baker,  24  111.  App.  231. 


4.  Exculpatory  and  Supporting  Affidavits  Admis- 
sible —  England.  —  Addison  v.  Williamson,  5 
Jur.  466  ;  Standerwicke  v.  Watkins,  9  Jur.  161. 

United  States.  —  Glaspell  v.  Northern  Pac. 
R.  Co.,  43  Fed.  Rep.  900 ;  Fuller  v.  Fletcher, 
44  Fed.  Rep.  34 ;  Ewers  v.  National  Imp.  Co., 
63  Fed.  Rep.  562. 

California.  —  Wilson  v.  Berryman,  5  Cal.  44, 
63  Am.  Dec.  78 ;  People  v.  Hunt,  59  Cal.  430  ; 
People  v.  Azoff,  105  Cal.  632. 

Connecticut.  —  See  Dana  v.  Roberts,  1  Root 
(Conn.)  134,  1  Am.  Dec.  36. 

Georgia.  —  Monroe  v.  State,  5  Ga.  86 ; 
Columbus  v.  Goetchius,  7  Ga.  139;  Anderson  v. 
State,  14  Ga.  709;  Ray  v.  State,  15  Ga.  223; 
Jackson  v.  Jackson,  32  Ga.  325  ;  Fulton  County 
v.  Phillips,  91  Ga.  65. 

Indiana.  —  Barlow  v.  State,  2  Blatchf.  (Ind.) 
114;  Jones  v.  State,  89  Ind.  82;  Long  v.  State. 
95  Ind.  481;  Taylor  v.  Garnett,  no  Ind.  287; 
McKinley  v.  Crawfordsville  First  Nat.  Bank, 
118  Ind.  375.  See  also  Houk  v.  Allen,  126  Ind. 
568. 

Ioiva. — -Davis  v.  Huber  Mfg.  Co.,  119  Iowa 
56.  But  see  Lloyd  v.  McClure,  2  Greene 
(Iowa)  139;  Ward  v.  Thompson,  48  Iowa 
588. 

Kansas.  —  Perry  v.  Bailey,  12  Kan.  539. 
Kentucky.  —  Cain  v.  Cain,  1  B.  Mon.  (Ky.) 
214. 

Maine.  —  Taylor  v.  Greely,  3  Me.  204  ;  Saw- 
yer v.  Hopkins,  22  Me.  268.  See  also  Haskell 
v.  Becket,  3  Me.  92. 

Massachusetts.  —  See  Woodward  v.  Leavitt, 
107  Mass.  453,  9  Am.  Rep.  49. 

Mississippi.  —  Organ  v.  State,  26  Miss.  78 ; 
Pope  v.  State,  36  Miss.  tat. 

Missouri.  —  McCormick  v.  Monroe,  64  Mo. 
App.  197,  2  Mo.  App.  Rep.  1062. 

Montana.  —  State  v.  Gay,  18  Mont.  51. 
New  Hampshire.  —  Dodge  v.  Carroll,  59  N. 
H.  237;  State  v.  Hascall,  6  N.  H.  352;  Tenney 
v.  Evans,  13  N.  H.  462;  State  v.  Ayer,  23  N. 
H.  301  ;  Knight  v.  Epsom,  62  N.  H.  356.  But 
see  Page  v.  Wheeler,  5  N.  H.  91. 

New  Jersey.  —  Kennedy  v.  Kennedy,  18  N.  J. 
L.  450 ;  Hutchinson  v.  Consumers'  Coal  Co.,  36 
N.  J.  L.  24. 

New  York.  —  Smith  v.  Cheetham,  3  Cai. 
(N.  Y.)  57;  Hackley  v.  Hastie,  3  Johns.  (N. 
Y.)  252;  Dana  v.  Tucker,  4  Johns.  (N.  Y.) 
487;  Jackson  v.  Dickenson,  15  Johns.  (N.  Y.) 
309,  8  Am.  Dec.  236  ;  Moore  v.  New  York  El. 
R.  Co.,  1 5  Daly  (N.  Y.)  506;  Clark  v.  Lude,  63 
Hun  (N.  Y.)  363  ;  Elliott  v.  Luengene,  (N.  Y. 
City  Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  78;  Dal- 
rymple  V.  Williams,  63  N.  Y.  361,  20  Am.  Rep. 
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verdict.  The  cases  in  the  books  upon  this  subject  are  numerous,  and  it  is  true 
that  in  the  multitude  of  decisions  there  will  appear  to  be  some  contrariety, 
and  quite  a  number  of  cases  are  to  be  found  in  which  such  affidavits  have 
been  received  for  the  purpose  of '  impeaching  verdicts,  and  new  trials  have 
sometimes  been  granted.  But  the  leaning  of  the  courts  of  most  approved 
authority  both  in  England  and  in  the  United  States  is  against  the  practice  of 
grounding  such  motions  upon  them,  and  a  disposition  has  been  manifested 
greatly  to  restrict  the  class  of  cases  in  which  affidavits  and  statements  of  jurors 
will  be  admitted.1    Hence,  it  follows  that  a  resort  to  illegal  practices  in  the 


544.  See  also  O'Brien  v.  Merchants'  F.  Ins. 
Co.,  38  N.  Y.  Super.  Ct.  482 ;  Haight  v.  Elmira, 
42  N.  Y.  App.  Div.  391. 

Ohio.  —  State  v.  Cuppett,  2  Ohio  Dec.  (Re- 
print) 78,  1  West.  L.  Month.  329. 

Tennessee.  —  Mann  v.  State,  3  Head  (Tenn.) 
377;  King  v.  State,  91  Tenn.  617. 

Texas.  —  Gilleland  v.  State,  44  Tex.  356. 

Vermont.  —  Downer  v.  Baxter,  30  Vt.  467; 
Clement  v.  Spear,  56  Vt.  401  ;  Tarbell  v.  Tar- 
bell,  60  Vt.  486. 

Virginia.  —  Koiner  v.  Rankin,  1 1  Gratt. 
(Va.)  420. 

West  Virginia.  —  Graham  v.  Citizens'  Nat. 
Bank,  45  W.  Va.  701. 

Wisconsin.  —  Peppercorn  v.  Black  River 
Falls,  89  Wis.  38. 

Affidavits  Not  Admissible  to  Show  in  General 
Terms  that  the  jurors  agreed  to  the  verdict 
solely  from  the  law  and  evidence  given  at  the 
trial.    State  v.  Hascall,  6  N.  H.  352. 

i.  Affidavits  of  Jurors  Not  Admissible  —  Eng- 
land.—  Aylett  v.  Jewel,  2  W.  Bl.  1299;  Owen 
v.  Warburton,  1  B.  &  P.  N.  R.  326  ;  Straker  v 
Graham,  7  Dowl.  223 ;  Vaise  v.  Delaval,  1  T. 
R.  1 1  ;  Jones  v.  Duff,  5  U.  C.  Q.  B.  143  ;  Doe 
v.  Strong,  8  U.  C.  Q.  B.  291  ;  Reg.  v.  Fellowes, 
19  U.  C.  Q.  B.  48  ;  Purdon  v.  Playfair,  20  U.  C. 
Q.  B.  282;  Raphael  v.  Bank  of  England,  17 
C.  B.  161,  84  E.  C.  L.  161. 

United  States.  —  Rumford  Chemical  Works  v. 
Finnie,  2  Flipp.  (U.  S.)  459;  Mirick  v.  Hemp- 
hill, Hempst.  (U.  S.)  179;  Harrison  v.  Rowan, 

4  Wash.  (U.  S.)  32;  Hurst  v.  Coley,  15  Fed. 
Rep.  645  ;  Chandler  v.  Thompson,  30  Fed.  Rep. 
38  ;  Kelley  v.  Pennsylvania  R.  Co.,  33  Fed.  Rep. 
856;  Mattox  v.  U.  S.,  146  U.  S.  140. 

Alabama.  —  Clay  v.  Montgomery,  102  Ala. 
297. 

Arizona.  —  Torque  v.  Carrillo,  1  Ariz.  336. 

Arkansas.  —  Stanton  v.  State,  13  Ark.  317: 
Fain  v.  Goodwin,  35  Ark.  109  ;  Ward  v.  Black- 
wood, 48  Ark.  396  ;  Hampton  v.  State,  67  Ark. 
266. 

California.  —  Wilson  v.  Berryman,  5  Cal.  44, 
63  Am.  Dec.  78 ;  Steward  v.  Hinkel,  72  Cal. 
187;  Fredericks  v.  Judah,  73  Cal.  604;  People 
v.  AzofT,  105  Cal.  632;  People  v.  Kloss.  115 
Cal.  567;  People  v.  Holmes,  118  Cal.  444; 
Saltzman  v.  Sunset  Telephone,  etc.,  Co.,  125 
Cal.  501  ;  People  v.  Soap,  127  Cal.  408. 

Colorado.  —  Wray  v.  Carpenter,  16  Colo.  271, 
25  Am.  St.  Rep.  265. 

Connecticut.  —  Dana  v.  Roberts,  1  Root 
(Conn.)  134,  1  Am.  Dec.  36;  State  v.  Freeman, 

5  Conn.  348;  Meade  v.  Smith.  16  Conn.  346. 
Dakota.  —  Territory  v.  Taylor,  1  Dak.  479. 
Delaware.  —  McCombs  v.  Chandler.  5  Harr. 

(Del.)  423. 

Florida.  —  Coker  v.  Hayes,  t6  Fla.  368;  God- 
3y  C.  of  L. — 64 


win  v.  Bryan,  16  Fla.  396;  Kelly  v.  State,  39 
Fla.  122. 

Georgia.  — ■  State  v.  Doon,  R.  M.  Charlt. 
(Ga.)  1  ;  Monroe  v.  State,  5  Ga.  141  ;  Bishop  v. 
State,  9  Ga.  121  ;  Clark  v.  Carter,  12  Ga.  500, 
58  Am.  Dec.  485;  Mercer  v.  State,  17  Ga.  146; 
Coleman  v.  State,  28  Ga.  78  ;  McElven  v.  State, 
30  Ga.  869 ;  Rutland  v.  Hathorn,  36  Ga.  380 ; 
O'Barr  v.  Alexander,  37  Ga.  195  ;  Hoye  v.  State, 
39  Ga.  718;  Salter  v.  Glenn,  42  Ga.  64;  West- 
moreland v.  State,  45  Ga.  225 ;  Anderson  v. 
Green,  46  Ga.  361;  King  v.  King,  49  Ga.  622; 
Wair  v.  State,  51  Ga.  303;  Stafford  v.  State,  55 
Ga.  591;  City  Bank  v.  Kent,  57  Ga.  283: 
Moughon  v.  State,  59  Ga.  309  ;  Hudgins  v.  State, 
61  Ga.  182;  Hill  v.  State,  64  Ga.  466;  Smith  v. 
Banks,  65  Ga.  26  ;  Obear  v.  Gray,  68  Ga.  182  ; 
O'Kelly  v.  Felker,  71  Ga.  775;  Dyson  v.  State, 
72  Ga.  206;  Fisher  v.  State,  73  Ga.  595';  Cole- 
man v.  Slade,  75  Ga.  63  ;  Nelling  v.  Industrial 
Mfg.  Co.,  78  Ga.  260  ;  Statham  v.  State,  84  Ga. 
24;'  McTyier  v.  State,  91  Ga.  255;  Cornwall  v. 
State,  91  Ga.  279;  Hill  v.  State,  91  Ga.  153; 
Augusta  v.  Hudson,  94  Ga.  135;  Carr  v.  State, 
96  Ga.  284;  Echols  v.  State,  109  Ga.  508; 
Estes  v.  Carter,  105  Ga.  495. 

Idaho.  —  Griffiths  v.  Montandon,  4  Idaho 
377;  Bernier  v.  Anderson,  (Idaho  1902)  70  Pac. 
Rep.  1027. 

Illinois.  —  Forester  v.  Guard,  1  111.  74,  12 
Am.  Dec.  141;  Browder  v.  Johnson,  1  111.  96; 
Smith  v.  Eames,  4  111.  76,  36  Am.  Dec.  515  ; 
Palmer  v.  People,  138  111.  356,  32  Am.  St.  Rep. 
146;  Sanitary  Dist.  v.  Cullerton,  147  111.  385; 
Barker  v.  Livingston  County  Nat.  Bank,  30  111. 
App.  591;  Frank  v.  Taubman,  31  111.  App.  392; 
Artz  v.  Robertson,  50  111.  App.  27  ;  Virginia  v. 
Plummer,  65  111.  App.  419;  Cleveland,  etc.,  R. 
Co.  v.  Trimmell,  75  111.  App.  585  ;  Illinois 
Cent.  R.  Co.  v.  Souders,  79  111.  App.  41  ;  West 
Chicago  St.  R.  Co.  v.  Huhnke,  82  111.  App.  404. 

Indiana.  —  Jones  v.  State,  89  Ind.  82;  Long 
v.  State,  95  Ind.  481;  Taylor  v.  Garnett,  no 
Ind.  287  ;  McKinley  v.  Crawfordsville  First  Nat. 
Bank,  118  Ind.  375;  Houk  v.  Allen,  126  Ind. 
568:  Reed  v.  State,  147  Ind.  41;  Tegarden  v. 
Phillips,  14  Ind.  App.  27;  Weil  v.  Stone,  (Ind. 
App.  1904)  69  N.  E.  Rep.  698. 

Iowa.  —  Butt  v.  Tuthill,  10  Iowa  585;  Cowles 
v.  Chicago,  etc.,  R.  Co.,  32  Iowa  515;  Brown  v. 
Cole,  45  Iowa  601  ;  Fox  v.  Wunderlich,  64 
Iowa  187;  State  v.  Griffin,  71  Iowa  372;  Bry- 
son  v.  Chicago,  etc.,  R.  Co.,  89  Iowa  677  ;  Hal- 
lenbeck  v.  Garst.  96  Iowa  509  ;  State  v.  Whalen, 
08  Towa  662:  State  v.  La  Grange,  99  Iowa  tor 
Purcell  v.  Tibbies,  101  Iowa  24;  Kassing  v. 
Walter,  (Iowa  1896)  65  N.  W.  Rep.  832. 

Kansas.  —  State  v.  Home,  9  Kan.  132;  Perry 
v.  Bailey,  12  Kan.  539;  Cain  Bros.  Co.  v.  Wal- 
lace, 46  Kan.  138. 
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jury  room,  whereby  litigants  are  deprived  of  the  exercise  of  that  sound  judg- 
ment and  thoughtful  consideration  of  the  merits  of  the  controversy  which 


Kentucky.  —  Grundy  v.  Jackson,  i  Litt. 
(Ky.)  14;  Doran  v.  Shaw,  3  T.  B.  Mon.  (Ky.) 
411  ;  Taylor  v.  Giger,  Hard.  (Ky.)  597;  Heath 
v.  Conway,  1  Bibb  (Ky.)  399;  Steele  v.  Logan, 
3  A.  K.  Marsh.  (Ky.)  396;  Johnson  v.  Daven- 
port, 3  J.  J.  Marsh.  (Ky.)  390;  Cain  v.  Cain,  1 
B.  Mon.  (Ky.)  213;  Com.  v.  Skeggs,  3  Bush 
(Ky.)  19;  Lucas  v.  Cannon,  13  Bush  (Ky.)  650; 
Alexander  v.  Humber,  86  Ky.  565 ;  Pittsburg 
Coal  Co.  v.  Withers,  (Ky.  1896)  37  S.  W.  Rep. 
584. 

Louisiana.  —  State  v.  Fruge,  28  La.  Ann. 
657;  State  v.  Nelson,  32  La.  Ann.  842;  State 
v.  Morris,  41  La.  Ann.  785 ;  State  v.  White- 
sides,  49  La.  Ann.  352 ;  State  v.  Corcoran,  50 
La.  Ann.  453. 

Maine.  —  Studley  v.  Hall,  22  Me.  198;  Hef- 
fron  v.  Gallupe,  55 "Me.  563  ;  Greeley  v.  Mansur, 
64  Me.  211;  State  v.  Pike,  65  Me.  in;  Shep- 
herd v.  Camden,  82  Me.  535. 

Maryland.  —  Bosley  v.  Chesapeake  Ins.  Co., 
3  Gill  &  J.  (Md.)  450,  22  Am.  Dec.  337  ;  Ford 
v.  State,  12  Md.  514;  Browne  v.  Browne,  22 
Md.  103. 

Massachusetts.  —  Whitney  v.  Whitman,  5 
Mass.  405  ;  Bridge  v.  Eggleston,  14  Mass.  245, 
7  Am.  Dec.  209 ;  Hannum  v.  Belchertown,  19 
Pick.  (Mass.)  311  ;  Cook  v.  Castner,  9  Cush. 
(Mass.)  266;  Bridgewater  v.  Plymouth,  97 
Mass.  382;  Woodward  v.  Leavitt,  107  Mass. 
453.  9  Am.  Rep.  49  ;  Warren  v.  Spencer  Water 
Co.,  143  Mass.  155. 

Michigan.  —  In  re  Merriman,  108  Mich.  454. 

Minnesota.  —  Wester  v.  Hedberg,  68  Minn. 
434- 

Mississippi.  —  Prussel  v.  Knowles,  4  How. 
(Miss.)  90;  Friars.  State,  3  How.  (Miss.)  422; 
Riggs  v.  State,  26  Miss.  51  ;  Nelms  v.  State,  13 
Smed.  &  M.  (Miss.)  500,  53  Am.  Dec.  94; 
Organ  v.  State,  26  Miss.  78 ;  Pope  v.  State,  36 
Miss.  121  ;  New  Orleans,  etc.,  R.  Co.  v.  Mc- 
Bride,  38  Miss.  32 ;  Jones  v.  Edwards,  57 
Miss.  28. 

Missouri.  —  State  v.  Shock,  68  Mo.  552; 
Philips  v.  Stewart,  69  Mo.  149  ;  State  v.  Burks, 
132  Mo.  363;  Kansas  City  v.  .Bacon,  147  Mo. 
259;  State  v.  Gage,  52  Mo.  App.  464;  Jobe  v. 
Weaver,  77  Mo.  App.  665  ;  McCormick  v.  Mon- 
roe, 64  Mo.  App.  197,  2  Mo.  App.  Rep.  1062; 
State  v.  Wood,  124  Mo.  412. 

Montana.  —  See  Fitzgerald  v.  Clark,  17  Mont. 
100,  52  Am.  St.  Rep.  665. 

Nebraska.  —  Harris  v.  State,  24  Neb.  803  ; 
Johnson  v.  Parrotte,  34  Neb.  26  ;  Gran  v.  rious- 
ton,  45  Neb.  813;  Welsh  v.  State,  60  Neb.  101. 

Nevada.  —  State  v.  Stewart,  9  Nev.  120; 
State  v.  Crutchley,  19  Nev.  368. 

New  Hampshire.  —  State  v.  Ayer,  23  N.  H. 
301  ;  Folsom  v.  Brawn,  25  N.  H.  114;  Breck  v. 
Blanchard,  27  N.  H.  100;  Leighton  v.  Sargent, 
31  N.  H.  119,  64  Am.  Dec.  323;  Walker  v. 
Kennison,  34  N.  H.  257  ;  Dodge  v.  Carroll,  59 
N.  H.  237;  Knight  v.  Epsom,  62  N.  H.  356; 
Clark  v.  Manchester,  64  N.  H.  471.  See  also 
Tenney  v.  Evans,  13  N.  H.  464;  Griffin  v. 
Auburn,  59  N.  H.  286. 

New  Jersey.  —  Brewster  v.  Thompson.  1  N. 
J.  L.  36;  Randall  v.  Grover,  1  N.  J.  L.  175: 
Schenck      Stevenson,  2  N-  j.  L,  36.5 ;  Dare  v. 


Ogden,  1  N.  J.  L.  107  ;  Clark  v.  Read,  5  N.  J. 
L.  560  ;  Den  v.  M'Allister,  7  N.  J.  L.  46  ;  State 
v.  Vansciver,  7  N.  J.  L.  J.  268 ;  Smith  v.  Suy- 
dam,  16  N.  J.  L.  J.  171  ;  Kennedy  v.  Kennedy, 
18  N.  J.  L.  450;  Deacon  v.  Shreve,  22  N.  J.  L. 
176;  Hutchinson  v.  Consumers'  Coal  i~o.,  36 
N.  J.  L.  24 ;  Lindauer  v.  Teeter,  41  N.  J.  L. 
255.    See  also  Jessup  v.  Cook,  6  N.  J.  L.  434. 

New  York.  —  Dana  v.  Tucker,  4  Johns.  (N. 
Y.)  487;  Clum  v.  Smith,  5  Hill  (N.  Y.)  560; 
Messenger  v.  New  York  Fourth  Nat.  Bank,  6 
Daly  (N.  Y.)  190;  Moore  v.  New  York  El.  R. 
Co.,  15  Daly  (N.  Y.)  506;  Taylor  v.  Everett, 
(Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  23; 
Green  v.  Bliss,  (Supm.  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  428 ;  Gale  v.  New  York  Cent.,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  53  How.  Pr. 
(N.  Y.)  385;  Dayton  v.  Church,  (Brooklyn 
City  Ct.  Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.) 
367;  People  v.  Hartung,  (Oyer  &  T.  Ct.) 
4  Park.  Crim.  (N.  Y.)  315;  Wilson  v.  Peo- 
ple, (Supm.  Ct.  Gen.  T.)  4  Park.  Crim.  (N. 
Y.)  619;  Thomas  v.  Chapman,  45  Barb.  (N. 
Y.)  98 ;  Perkins  v.  Brainard  Quarry  Co., 
(C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  329;  Castle 
v.  Greenwich  F.  Ins.  Co.,  (N.  Y.  City  Ct.  Tr. 
T.)  45  N.  Y.  Supp.  901  ;  Haight  v.  Elmira,  42 
N.  Y.  App.  Div.  391. 

North  Carolina.  —  State  v.  M'Leod,  1  Hawks 
(8  N.  Car.)  344;  Lester  v.  Goode,  2  Murph.  (6 
N.  Car.)  37;  Bellamy  v.  Pippin,  74  N.  Car.  46; 
State  v.  Smallwood,  78  N.  Car.  563  ;  Jones  v. 
Parker,  97  N.  Car.  33;  State  v.  Best,  in  N. 
Car.  638;  Purcell  v.  Southern  R.  Co.,  119  N. 
Car.  728;  Johnson  v.  Allen,  100  N.  Car.  131. 

Ohio.  —  Hulet  v.  Barnett,  10  Ohio  459;  Hol- 
man  v.  Riddle,  8  Ohio  St.  384.  See  also  Farrer 
v.  State,  2  Ohio  St.  54. 

Pennsylvania.  —  White  v.  White,  5  Rawle 
(Pa.)  61  ;  Cluggage  v.  Swan,  4  Binn.  (Pa.)  150: 
Willing  v.  Swasey,  1  Browne  (Pa.)  123; 
Megargel  v.  Waltz,  21  Pa.  Co.  Ct.  633  ;  Com.  v. 
Haines,  15  Phila.  (Pa.)  363,  38  Leg.  Int.  (Pa.) 
94;  Smalley  v.  Morris,  157  Pa.  St.  349. 

Rhode  Island.  —  Tucker  v.  South  Kingstown, 

s  R.  I.  558. 

South  Carolina.  —  Price  v.  MTlvain,  3  Brev. 
(S.  Car.)  419;  State  v.  Tindall,  10  Rich.  L. 
(S.  Car.)  212;  State  v.  Aughtry,  49  S.  Car.  285. 

South  Dakota.  —  Murphy  v.  Murphy,  1  S. 
Dak.  316;  Edward  Thompson  Co.  v.  Gunderson, 
10  S.  Dak.  42. 

Tennessee.  —  Galvin  v.  State,  6  Coldw. 
(Tenn.)  283  ;  Lewis  v.  Moses,  6  Coldw.  (Tenn.) 
193;  Wade  v.  Ordway,  1  Baxt.  (Tenn.)  229; 
Dunnaway  v.  State,  3  Baxt.  (Tenn.)  206 ; 
Scruggs  v.  State,  90  Tenn.  81.  But  see  Craw- 
ford v.  State,  2  Yerg.  (Tenn.)  60,  24  Am.  Dec. 
467 ;  Hudson  v.  State,  9  Yerg.  (Tenn.)  408 : 
Nnrris  v.  State,  3  Humph.  (Tenn.)  333,  39  Am. 
Dec.  175;  Cochran  v.  State,  7  Humph.  (Tenn.) 
544- 

Texas.  —  Campbell  v.  Skidmore,  1  Tex.  475  ; 
Mason  v.  Russel,  1  Tex.  721  ;  Handley  v.  Leigh, 
8  Tex.  129;  Burns  v.  Paine,  8  Tex.  159;  Little 
v.  Birdwell,  21  Tex.  597,  73  Am.  Dec.  242; 
Thnmae  v.  Zushlag,  25  Tex.  Sup.  225  ;  Boetge 
v.  Landa,  22  Tex.  105  ;  Johnson  v.  State,  27 
Vex.  75S  •  Bre.nnan  v.  State,  33  Tex.  266 ;  Ellis, 
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VERDICT. 
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they  have  a  right  to  expect  of  the  jury,  must,  if  occurring  at  all,  be  estab- 
lished by  the  testimony  of  the  officer  in  charge,  or  some  chance  witness  to  the 
proceeding. 1 

Exceptions  to  the  General  Rule.  —  As  a  general  rule  the  affidavits  of  the  jurors 
are  admissible  to  prove  an  honest  mistake  on  the  part  of  the  jury,2  incompe- 


v.  Ponton,  32  Tex.  434;  International,  etc.,  R. 
Co.  v.  Gordon,  72  Tex.  44;  Wills  Point  Bank 
v.  Bates,  72  Tex.  137;  Letcher  v.  Morrison,  79 
Tex.  240;  Wood  v.  Gulf,  etc.,  R.  Co.,  15  Tex. 
Civ.  App.  322  ;  Moore  v.  Missouri,  etc.,  R.  Co., 
30  Tex.  Civ.  App.  266  ;  Pilot  v.  State,  38  Tex. 
Crim.  515;  Dancy  v.  State,  41  Tex.  Crim.  293; 
Gurley  v.  Clarkson,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  360 ;  Haley  v.  Cusenbary,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  587;  Tolston  v. 
State,  (Tex.  Crim.  1897)  42  S.  W.  Rep.  988; 
Henry  v.  State,  (Tex.  Crim.  1897)  43  S.  W. 
Rep.  340 ;  Dennis  v.  Neal,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  387.  But  see  Anschicks  v. 
State,  6  Tex.  App.  524 ;  Jack  v.  State,  26 
Tex.  4. 

Utah.  —  Homer  v.  Inter-Mountain  Abstract 
Co.,  9  Utah  193  ;  People  v.  Ritchie,  12  Utah  180. 

Vermont.  —  Cheney  v.  Holgate,  Brayt.  (Vt.) 
171;  Robbins  v.  Windover,  2  Tyler  (Vt.)  11; 
Harris  v.  Huntington,  2  Tyler  (Vt.)  129,  4 
Am.  Dec.  728;  Newton  v.  Booth,  13  Vt.  320, 
37  Am.  Dec.  596 ;  Downer  v.  Baxter,  30  Vt. 
467 ;  Sheldon  v.  Perkins,  37  Vt.  557 ;  Tarbell 
v.  Tarbell,  60  Vt.  486. 

Virginia.  —  Price  v.  Warren,  1  Hen.  &  M. 
(Va.)  385;  Shobe  v.  Bell,  1  Rand.  (Va.)  39; 
Harnsbarger  v.  Kinney,  6  Gratt.  (Va.)  287; 
Koiner  v.  Rankin,  11  Gratt.  (Va.)  420;  Steptoe 
v.  Flood,  31  Gratt.  (Va.)  323;  Bull  v.  Com.,  14 
Gratt.  (Va.)  613;  Howard  v.  McCall,  21  Gratt. 
(Va.)  205;  Read  v.  Com.,  22  Gratt.  (Va.)  924; 
Elam  v.  Commercial  Bank,  86  Va.  92. 

West  Virginia.  —  Reynolds  v.  Tompkins,  23 
W.  Va.  229  ;  Probst  v.  Braeunlich,  24  W.  Va. 
356;  Bartlett  v.  Patton,  33  W.  Va.  71  ;  State  v. 
Cobbs,  40  W.  Va.  718  ;  Graham  v.  Citizens'  Nat. 
Bank,  45  W.  Va.  701. 

Wisconsin.  —  Edmister  v.  Garrison,  18  Wis. 
594;  Schultz  v.  Catlin,  78  Wis.  611.  See  also 
McBean  v.  State,  83  Wis.  206. 

Wyoming.  —  Bunce  v.  McMahon,  6  Wyo.  24. 

The  Individual  Conduct  of  a  Juror  had  been 
shown  by  such  juror's  testimony.  It  was  held 
that  in  that  instance  the  rule  against  the  ad- 
mission of  the  juror's  testimony  did  not  apply. 
Ramadge  v.  Ryan,  9  Bing.  333,  23  E.  C.  L.  296. 

In  a  New  Jersey  Case,  it  seems  that  certain 
acts  of  misconduct  on  the  part  of  the  jury  were 
established  by  the  affidavit  of  one  of  the  jurors 
in  the  case,  and  the  same  facts  were  corrobo- 
rated in  several  respects  by  the  affidavit  of  the 
officer  in  charge  of  the  jury.  The  court  does 
not  advert  to  nor  does  its  attention  seem  to 
have  been  called  to  the  fact  that  the  knowledge 
was  acquired  from  a  member  of  the  jury,  but 
it  simply  proceeds  to  condemn  the  occurrences 
in  the  jury  room  as  disclosed  by  the  affidavit  of 
the  juror,  and  judgment  rendered  on  the  ver- 
dict was  reversed.  Morrow  v.  M'Lennen,  3  N. 
J.  L.  477. 

The  Rule  Applies  to  What  Takes  Place  During 
Deliberation  and  does  not  apply  to  affidavits  as 
to  what  takes  place  in  open  court.  Roberts  v. 
Hughes,  7  M.  &  W.  399. 


When  the  Inconsistency  of  the  Jury's  Findings 
Appears  on  the  Face  of  the  Verdict  affidavits  of  the 
jurors  are  admissible  to  impeach  such  verdict. 
Kennedy  v.  Ball,  etc.,  Co.,  91  Hun  (N.  Y.)  197. 

That  Consent  to  the  Verdict  Was  Never  Given 
may  be  shown  by  affidavits  of  the  jurors.  West 
Chicago  St.  R.  Co.  v.  Huhnke,  82  111.  App.  404. 

An  Affidavit  Received  Without  Objection 
should  be  considered.  Winn  v.  Reed,  61  Mo. 
App.  624. 

Affidavits  Impeaching  the  Verdict  Must  Neces- 
sarily Be  Heard  in  some  cases  where  it  would 
be  impossible  to  refuse  them  without  violating 
the  plainest  principles  of  justice.  Browne  v. 
Browne,  22  Md.  103. 

1.  Testimony  of  Sheriff  or  Chance  Witness.  — 
Vaise  v.  Delaval,  1  T.  R.  1 1  ;  Wilson  v.  Berry- 
man,  5  Cal.  44,  63  Am.  Dec.  78  ;  Wright  v.  Ab- 
bott, 160  Mass.  395,  39  Am.  St.  Rep.  499.  See 
also  Dana  v.  Tucker,  4  Johns.  (N.  Y.)  487; 
Morrow  v.  M'Lennen,  3  N.  J.  L.  477  ;  Kennedy 
v.  Kennedy,  18  N.  J.  L.  450;  Harrison  v. 
Rowan,  4  Wash.  (U.  S.)  32. 

Statements  Made  by  Jurors  to  the  Affiant 
during  conversations  with  him  after  the  close 
of  the  trial  are  inadmissible  where  the  affidavits 
of  the  jurors  in  regard  to  the  same  matters 
would  be  incompetent.  State  v.  Anderson,  14 
Mont.  541  ;  Lamb  v.  State,  41  Neb.  356  ;  Peter- 
son v.  Skjelver,  43  Neb.  663. 

Affidavits  of  Persons  Overhearing  the  Discussions 
of  the  jury  have  been  held  inadmissible.  Rex 
v.  Kahalewai,  3  Hawaii  465. 

An  Affidavit  Based  upon  Statements  of  the 
Bailiff  or  jurors  as  made  by  them  to  the  affiant 
is  admissible.  Straker  v.  Graham,  4  M.  &  W. 
721  ;  McClary  v.  State,  75  Ind.  260. 

The  Affidavit  of  a  Constable  who  had  charge  of 
a  jury,  to  the  effect  that  the  jury  did  not  agree 
upon  the  verdict  that  was  signed  and  sealed  by 
their  foreman  before  he  allowed  them  to  sep- 
arate, has  been  held  fclo  de  se  of  the  constable's 
credibility,  and  such  affidavit  was  held  not  suf- 
ficient to  overturn  the  verdict  where  it  was 
contradicted  by  two  jurors  whose  statements 
were  consistent  with  their  integrity  as  jurors. 
Green  v.  Bliss,  (Supm.  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  428. 

2.  Affidavit  to  Prove  Honest  Mistake  —  Eng- 
land. —  Cogan  v.  Ebden,  1  Burr.  383. 

United  States.  —  Pelzer  Mfg.  Co.  v.  Ham- 
burg-Bremen F.  Ins.  Co.,  71  Fed.  Rep.  826, 
affirmed  (C.  C.  A.)  76  Fed.  Rep.  479.  Contra, 
Hurst  v.  Coley,  15  Fed.  Rep.  645. 

Kentucky.  —  Johnson  v.  Davenport,  3  J.  J. 
Marsh.  (Ky.)  396. 

Maine.  —  Little  v.  Larrabee,  2  Me.  37,  11 
Am.  Dec.  43. 

Maryland.  —  Contra,  Bosley  v.  Chesapeake 
Ins.  Co.,  3  Gill  &  J.  (Md.)  450,  22  Am.  Dec. 
337- 

Massachusetts.  —  Capen  v.  Stoughton,  76 
Gray  (Mass.)  364. 

New  York.  —  Sargent  v.   ,  5  Cow.  (N. 

Y.)  106;  Jackson  v.  Dickenson,  15  Johns.  (N, 
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tency  of  a  juror  to  serve  as  such,1  misentry  of  the  verdict,3  misdirection  by 
ths  judge,3  misconduct  of  the  officer  or  officers  in  charge,4  misconduct  of 
pirties  to  the  action,5  or  that  there  was  in  truth  no  verdict,  as  where  it  Was 
agreed  to  by  a  portion  only;  tt  but  where  a  verdict  has  been  returned  by  the 
foreman,  read  to  the  jury  without  dissent,  and  the  jury  have  separated,  it  has 
bisa  held  that  an  affidavit  of  one  of  them  that  he  did  not  agree  to  the  verdict 
cmnot  be  received.7 

A  Resort  to  Devices  Productive  of  Chance  and  Quotient  Verdicts  may  in  some  jurisdictions 
b:  shown  by  affidavits  and  testimony  of  the  jurors;8  but  the  decisions  are 
by  no  means  harmonious,  and  many  courts  are  arrayed  against  the  admis- 
sibility of  such  evidence.  9 

(4)  Responsiveness.  —  As  a  general  rule  the  finding  of  the  jury  must  embrace 
all  t  tie  issues  joined  and  be  responsive  thereto.10    A  verdict  may  be  defective 


Y.)  309,  8  Am.  Dec.  236;  Dalrymple  v.  Wil- 
liams. 63  N.  Y.  361,. 20  Am.  Rep.  544;  Webber 
v.  Reynolds,  32  N.  Y.  App.  Div.  248.  Contra, 
Castle  v.  Greenwich  F.  Ins.  Co.,  (N.  Y.  City 
Ct.  Tr.  T.)  45  N.  Y.  Supp.  901. 

Virginia.  —  Cochran  v.  Street,  1  Wash.  (Va.) 
79;  Moffett  v.  Bowman,  6  Gratt.  (Va.)  219. 
See  also  Bull  v.  Com.  14  Gratt.  (Va.)  630. 

Wisconsin.  —  McBean  v.  State,  83  Wis.  206. 

Only  Where  Expressly  Authorized  by  Statute 
are  affidavits  admissible  to  show  a  mistake  on 
the  part  of  the  jury.  Murphy  v.  Murphy,  1  S. 
Dak.  316. 

Where  the  Word  "  Defendant "  Instead  of 
"  Plaintiff"  Is  Written  in  a  verdict  it  has  been 
held  that  the  court  may  refuse  to  permit  the 
jury  to  prove  that  their  verdict  was  really  for 
the  plaintiff.  Chevallier  v.  Dyas,  28  La.  Ann. 
359- 

1.  Incompetency  of  Juror.  —  Lafayette  Plank- 
road  Co.  v.  New  Albany,  etc.,  R.  Co.,  13  Ind.  90, 
74  Am.  Dec.  246. 

2.  Misentry  of  Verdict. —  Dayton  v.  Church, 
(Brooklyn  City  Ct.  Spec.  T.)  7  Abb.  N.  Cas. 
(N.  Y.)  367;  Jackson  v.  Dickenson,  15  Johns. 
(N.  Y.)  309,  8  Am.  Dec.  236. 

3.  Misdirection  by  Judge. —  Sargent  v.  , 

S  Cow.  (N.  Y.)  106;  Ex  p.  Caykendoll,  6  Cow. 
(N.  Y.)  S3  ;  McBean  v.  State,  83  Wis.  206. 

4.  Misconduct  of  the  Officer  in  Cham.  — 
Heller  v.  People,  22  Colo.  11;  Nelms  v.  State, 
13  Smed.  &  M.  (Miss.)  500,  53  Am.  Dec.  94; 
Thomas  v.  Chapman,  45  Barb.  (N.  Y.)  98.  But 
see  Doran  v.  Shaw,  3  T.  B.  Mon.  (Ky.)  411. 

5.  Misconduct  of  Parties. —  Heller  v.  People, 
22  Colo.  11.;  Perry  v.  Bailey,  12  Kan.  539; 
Reynolds  v.  Champlain  Transp.  Co.,  (Supm.  Ct. 
Spec.  T.)  9  How.  Pr.  (N.  Y.)  7 ;  Thomas  v. 
Chapman,  45  Barb.  (N.  Y.)  98  ;  Hutchinson  v. 
Sandt,  4  Rawle  (Pa.)  240;  Ritchie  v.  Hol- 
brooke, 7  S.  &  R.  (Pa.)  458. 

6.  Verdict  Not  Agreed  to  by  All. —  Smith  v. 
Eames,  4  111.  76,  36  Am.  Dec.  515.  See  also 
Bull  v.  Com.,  14  Gratt.  (Va.)  613. 

7.  Affidavit  After  Assent  and  Separation.  — 
Breck  v.  Blanchard,  27  N.  H.  100.  See  also 
Clark  v.  Read,  5  N.  J.  L.  560. 

8.  Affidavits  to  Show  Chance  Verdict  -.—  Admis- 
sible—  Arkansas.  —  See  Fain  v.  Goodwin,  35 
Ark.  109. 

California.  —  Fredericks  v.  Judah,  73  Cal. 
604;  Dixon  v.  Pluns,  101  Cal.  511;  People  v. 
Azoff,  105  Cal.  632;  Weinburg  v.  Somps,  (Cal. 
1893)  .33  Pac.  Rep.  341, 


Idaho.  —  Flood  v.  McClure,  3  Idaho  587; 
Griffiths  v.  Montandon,  4  Idaho  377;  Giffen  v. 
Lewiston,  6  Idaho  231  ;  Bernier  v.  Anderson, 
(Idaho  1902)  70  Pac.  Rep.  1027. 

Iowa.  —  Wright  v.  Illinois,  etc.,  Tel.  Co.,  20 
Iowa  195  ;  Darland  v.  Wade,  48  Iowa  547. 

Kansas.  —  Perry  v.  Bailey,  12  Kan.  539. 

Kentucky.  —  Paducah,  etc.,  R.  Co.  v.  Com., 
80  Ky.  147. 

Montana.  —  Gordon  v.  Trevarthan,  13  Mont. 
387,  40  Am.  St.  Rep.  452. 

South  Dakota.  —  Murphy  v.  Murphy,  1  S. 
Dak.  316;  Gaines  v.  White,  1  S.  Dak.  434. 

Tennessee.  —  Elledge  v.  Todd,  1  Humph. 
(Tenn.)  43,  34  Am.  Dec.  616. 

Virginia.  —  Moses  v.  Cromwell,  78  Va.  671. 

9,  Inadmissible.  —  Holmead  v.  Corcoran,  2 
Cranch  (C.  C.)  119;  Consolidated  Ice-Mach.  Co. 
v.  Trenton  Hygeian  Ice  Co.,  57  Fed.  Rep.  898  ; 
Ward  v.  Blackwood,  48  Ark.  396  ;  Lucas  v.  Can- 
non, 13  Bush  (Ky.)  650;  Knight  v.  Epsom,  62 
N.  H.  356;  Kunkel  v.  Hughes,  6  Pa.  Dist.  356; 
International,  etc.,  R.  Co.  v.  Gordon,  72  Tex. 
44 ;  Missouri,  etc.,  R.  Co.  v.  Hawk,  30  Tex. 
Civ.  App.  142;  Texas,  etc.,  R.  Co.  v.  Lyons, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  161  ; 
Chesapeake,  etc.,  R.  Co.  v.  Patton,  9  W.  Va. 
648. 

10.  Verdict  Must  Be  Responsive  to  I^sue  —  Eng- 
land.—  Bishop  v.  Kaye,  3  B.  &  Aid.  605,  5  E. 
C.  L.  393;  Miller  v.  Trets,  1  Ld.  Raym.  324; 
Finymore  v.  Sanky,  Cro.  Eliz.  133;  Hooper  v. 
Sheperd,  2  Stra.  1089;  Greene  v.  Cole,  2  Saund. 
257. 

United  States.  —  Patterson  v.  U.  S.,  2  Wheat. 
(U.  S.)  221  ;  Garland  v.  Davis,  4  How.  (U.  S.) 
131- 

Alabama.  —  Hawkins  v.  Rapier,  Minor  (Ala.) 
113;  Moody  v.  Keener,  7  Port.  (Ala.)  218; 
Grice  v.  Ferguson,  1  Stew.  (Ala.)  36 ;  Ex  p. 
Henry,  24  Ala.  638  ;  Traun  v.  Wittick,  27  Ala. 
570;  Dominick  v.  State,  40  Ala.  680,  91  Am. 
Dec.  496;  St.  Clair  v.  Caldwell,  72  Ala.  527; 
Davis  v.  State,  136  Ala.  129. 

California.  —  People  v.  Kinsey,  51  Cal.  278; 
People  v .  Helbing,  59  Cal.  567 ;  People  v. 
Fuqua,  61  Cal.  377;  Koebig  v.  Southern  Pac. 
R.  Co.,  108  Cal.  235  ;  People  v.  Tucker,  115  Cal. 
337- 

Connecticut.  —  Kilbourn  v.  Waterous,  Kirby 
(Conn.)  424;  Kegwin  v.  Campbell,  1  Root 
(Conn.)  268  ;  Smith  v.  Raymond,  1  Day  (Conn.) 
189;  Day  v.  Webb,  28  Conn.  140. 

Georgia.  —  Tompkins  v.  Corry,  14  Ga.  118; 
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in  this  respect,  either  by  a  variance  from  the  issue  joined,1  or  by  failing  to 
determine  one  of  several  material  issues;2  and  where  the  jury  find  merely  as 


Wood  v.  McGuire,  17  Ga.  361,  63  Am.  Dec.246; 
Maples  v.  Hoggard,  58  Ga.  315;  Hall  v.  Spivey, 
65  Ga.  693- 

Illinois.  —  Hackett  v.  Jones,  34  111.  App.  562  ; 
Cleveland,  etc.,  R.  Co.  v.  Eggmann,  71  111.  App. 
42. 

Indiana.  —  Reed  v.  State,  8  Ind.  200  ;  Jenkins 
V.  Parkhill,  25  Ind.  473  ;  H.  G.  Olds  Wagon 
Works  v.  Coombs,  124  Ind.  62;  Alexandria 
Min.,  etc.,  Co.  v.  Painter,  1  Ind.  App.  587. 

Kansas.  —  State  v.  Behee,  17  Kan.  402  ;  Atch- 
ison, etc.,  R.  Co.  v.  Owens,  6  Kan.  App.  515. 

Kentucky.  —  Bess  v.  Shepherd,  2  Bibb  (Ky.) 
225. 

Louisiana.  —  State  v.  Heas,  10  La.  Ann.  19s; 
Hampton  v.  Watterston,  14  La.  Ann.  236;  State 
v.  Womack,  31  La.  Ann.  635;  State  v.  Guillory, 
42  La.  Ann.  581  ;  State  v.  Benjamin,  (La.  1893) 
14  So.  Rep.  71. 

Massachusetts.  —  Brown  v.  Chase,  4  Mass. 
436 ;  Holmes  v.  Wood,  6  Mass.  1  ;  Gerrish  v. 
Train,  3  Pick.  (Mass.)  124;  Com.  v.  Call,  21 
Pick.  (Mass.)  509,  32  Am.  Dec.  284;  Leverone 
v.  Arancio,  179  Mass.  439. 

Minnesota.  —  Meighen  v.  Strong,  6  Minn. 
177,  80  Am.  Dec.  441  ;  Armstrong  v.  Hinds,  9 
Minn.  356. 

Mississippi.  —  Groves  v.  Bailey,  24  Miss.  588  ; 
Davis  v.  State,  75  Miss.  637. 

Missouri.  —  Fenwick  v.  Logan,  1  Mo.  401; 
Easton  v.  Collier,  1  Mo.  421  ;  Hickman  v.  Byrd, 
1  Mo.  495  ;  Jones  v.  Snedecor,  3  Mo.  390  ;  Tal- 
bot v.  Jones,  5  Mo.  217;  Mooney  v.  Kennett, 
19  Mo.  551,  61  Am.  Dec.  576;  Parker  y,  Moore, 
29  Mo.  218;  Clark  v.  Hannibal,  etc.,  R.  Co.,  36 
Mo.  202 ;  Boyce  v.  Christy,  47  Mo.  70 ; 
Brownell  v.  Pacific  R.  Co.,  47  Mo.  239  ;  Ranney 
v.  Bader,  48  Mo.  539;  Seibert  v.  Allen,  61  Mo. 
482  ;  State  v.  Robb,  90  Mo.  30  ;  State  v.  Har- 
mon, 106  Mo.  635  ;  State  v.  Burke,  151  Mo. 
136;  Schweipkhardt  v.  St.  Louis,  2  Mo.  App. 
571;  State  v.  Jackson,  72  Mo.  App.  59;  State 
v.  Nitch,  79  Mo.  App.  99 ;  Smith  v.  St.  Louis 
Transfer  R.  Co.,  92  Mo.  App.  41. 

Nebraska.  —  Cannon  y,  Smith,  47  Neb.  917; 
Holmes  v.  State,  58  Neb.  297. 

New  Hampshire.  —  Holman  v.  Kingsbury,  4 
N.  H.  105;  Jewett  v.  Davis.  6  N.  H.  518. 

New  Jersey.  —  Scudder  v.  Bloomfield,  3  N.  J. 
L.  506;  Middleton  v.  Quigley,  12  N.  J.  L.  352; 
State  v.  Gonneion,  68  N.  J.  L.  429 ;  Seller  v. 
Green,  (N.  J.  1903)  54  Atl.  Rep.  556. 

New  York.  —  Bemus  v.  Beekman,  3  Wend. 
(N.  Y.)  667;  Brockway  v.  Kinney,  2  Johns.  (N. 
Y.)  210;  Van  Benthuysen  v.  De  Witt,  4  Johns. 
(N.  Y.)  213;  Thompson  v.  Button,  14  Johns. 
(N.  Y.)  84;  Nelson  v.  People,  23  N.  Y.  293. 

North  Carolina.  —  Watts  v.  Greenlee,  2  Dev. 
L  (13  N.  Car.)  87;  Vines  v.  Brownrigg,  2  Dev. 
L.  (13  N.  Car.)  537;  State  v.  Jennings,  104  N. 
Car.)  774;  State  v.  Hight,  124  N.  Car.  845. 

Ohio.  —  Hanly  v.  Levin,  5  Ohio  227  ;  Martin 
v.  Clinton  Bank,  14  Ohio  187. 

Pennsylvania.  —  Swearingen  v.  Pendleton,  4 
S.  &  R.  (Pa.)  389  ;  Ward  v.  Taylor,  1  Pa.  St. 
238;  Solliday  v.  Com.,  28  Pa.  St.  13;  Bruck 
v  Mausbury,  102  Pa.  St.  35. 

Rhode  Island.  —  See  Rose  v.  Harvey,  18  R. 
I.  527- 


South  Carolina-  —  Brown  v.  Hillegas,  2  Hill 
L.  (S.  Car.)  447. 

South  Dakota.  —  State  v.  Kieffer,  (S.  Dak. 
1903)  95  N.  W.  Rep.  289. 

Tennessee,  —  Nixon  v.  Bullock,  9  Yerg. 
(Tenn.)  414;  Carr  v.  Stevenson,  5  Humph. 
(Tenn.)  559 ;  Kirkpatrick  v.  S.  W.  Rail  Road 
Bank,  6  Humph.  (Tenn.)  45. 

Texas.  —  Phillips  v.  Hill,  3  iex.  397;  Hall 
v.  York,  16  Tex.  18;  Neal  v.  Birdseye,  39  Tex. 
604;  Adams  v.  Cook,  55  Tex.  161;  Beatty  v. 
Bulger,  28  Tex.  Civ.  App.  117;  Stinnett  v. 
Sherman,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
847 ;  Gulf,  etc.,  R;  Co.  v.  Renfro,  (Tex.  Civ. 
App.  1902)  69  S.  W.  Rep.  648. 

Vermont.  —  French  v.  Thompson,  6  Vt.  54. 

Virginia.  —  Barnett  v.  Watson,  1  Wash. 
(Va.)  372;  Booth  v.  Armstrong,  2  Wash.  (Va.) 
301;  Triplett  v.  Micou,  1  Rand.  (Va.)  269; 
Hite  v.  Wilson,  2  Hen.  &  M.  (Va.)  268. 

Wisconsin.  —  Swain  v.  Roys,  4  Wis.  150; 
Ronge  v.  Dawson,  9  Wis.  246  ;  Hoiss  v.  State, 
79  Wis.  513. 

Where  a  Count  Contains  the  Substantial  Requi- 
sites of  an  Indictment  for  Manslaughter,  a  gen- 
eral verdict  of  guilty  is  sufficiently  responsive. 
Reed  v.  State,  8  Ind.  200. 

Guilty  of  the  "Charges  under  the  Indictment  " 
is  sufficiently  responsive.  State  v.  Robb,  90 
Mo.  30. 

Under  an  Indictment  for  Assault  with  Intent  to 
Kill,  a  finding  that  the  defendant  is  guilty  "  of 
an  aggravated  assault  and  battery  "  is  sufficient. 
State  v.  Robinson,  31  S.  Car.  453.  And  see 
State  v.  Jennings,  104  N.  Car.  77*4. 

1.  Substantial  Variance  from  Issue.  —  Patter- 
son v.  U.  S.,  2  Wheat.  (U.  S.)  221  ;  Groves  v. 
Bailey,  24  Miss.  588. 

2.  Failure  to  Determine  One  of  Several  Issues  — 
England.  —  Bishop  v.  Kaye,  3  B.  &  Aid.  605, 
5  E.  C.  L.  393 ;  Miller  v.  Trets,  1  Ld.  Raym. 
324 ;  Rex  v.  Cockerell,  Andr.  260. 

Alabama.  —  Grice  v.  Ferguson,  1  Stew. 
(Ala.)  36 ;  Traun  y,  Wittick,  27  Ala.  571  ; 
Dominick  v.  State,  40  Ala.  680,  91  Am.  Dec. 
496. 

California.  —  People  v.  Kinsey,  51  Cal.  278; 
People  v.  Helbing,  59  Cal.  567 ;  People  v. 
Fuqua,  61  Cal.  377. 

Connecticut.  —  Smith  v.  Raymond,  1  Day 
(Conn.)  189. 

Georgia.  —  Wood  v.  McGuire,  17  Ga.  361,  63 
Am.  Dec.  246. 

Louisiana.  —  Hampton  v.  Watterston,  14  La. 
Ann.  236;  State  v.  Guillory,  42  La.  Ann.  581. 

Massachusetts.  —  Brown  y.  Chase,  4  Mass. 
436;  Gerrish  v.  Train,  3  Pick.  (Mass.)  124; 
Stiles  v.  Granville,  6  Cush.  (Mass.)  458. 

Minnesota.  —  Meighen  v.  Strong,  6  Minn. 
177,  80  Am.  Dec.  441. 

Mississippi.  —  McCoy  v.  Rives,  1  Smed.  &  M. 
(Miss.)  592. 

Missouri.  —  Fenwick  v.  Logan,  1  Mo.  401. 

New  Hampshire.  —  Holman  v.  Kingsbury,  4 
N.  H.  105;  Jewett  v.  Davis,  6  N.  H.  518. 

New  York.  —  Bemus  v.  Beekman,  i,  Wend. 
(N.  Y.)  667. 

North  Carolina.  —  Vines  v.  Brownrigg,  z 
Dev.  L.  (13  N.  Car.)  537. 
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to  costs,  ignoring  the  merits  of  the  controversy,  the  verdict  is  liable  to  the 
same  objection.1  For  the  latter  irregularity  a  verdict  which  does  not  find  the 
issues  as  to  all  the  defendants  against  whom  suit  is  brought  is  not  good.2 

Where  There  Are  Several  Separate  and  Distinct  Issues  involved,  the  determination  of 
any  one  of  which  might  decide  the  fate  of  a  cause,  the  verdict  should  specify 
on  which  it  is  founded.3 

But  When  All  of  the  Issues  Are  Essentially  the  Same,  or  such  as  may  be  distinctly 
and  fully  responded  to  by  a  general  verdict  for  either  party,  there  is  no 
principle  of  law  which  require.0  a  separate  finding  as  to  each  issue.4 


Ohio.  —  Hanly  v.  Levin,  5  Ohio  227. 
Pennsylvania.  —  Solliday  v.  Com.,  28  Pa.  St. 
13. 

Virginia.  —  Triplett  v.  Micou,  1  Rand.  (Va.) 

269. 

Wisconsin. — -Swain  v.  Roys,  4  Wis.  150; 
Ronge  v.  Dawson,  9  Wis.  246. 

Verdict  Finding  Part  of  the  Issue,  not  sufficient. 
Traun  v.  Wittick,  27  Ala.  570. 

1.  Finding  Merely  as  to  Costs.  —  Ford  v.  Tag- 
gart,  4  Tex.  492  ;  Hall  v.  York,  16  Tex.  18.  See 
also  Greene  v.  Cole,  2  Saund.  228. 

2.  Must  Find  Issues  as  to  All  Defendants.  — 
People  v.  Sepulveda,  59  Cal.  342 ;  Kilbourn  v. 
Waterous,  Kirby  (Conn.)  424;  Favor  v.  State, 
54  Ga.  249 ;  Jenkins  v.  Parkhill,  25  Ind.  473 ; 
Schweickhardt  v.  St.  Louis,  2  Mo.  App.  571  ; 
Brannigan  v.  People,  3  Utah  488. 

Nevertheless,  in  an  action  against  several  de- 
fendants for  wrongful  detention,  etc.,  it  has 
been  held  that  the  jury  may  return  a  verdict 
against  one  defendant  though  they  cannot  agree 
as  to  the  others.  Lockwood  v.  Bartlett,  (Supm. 
Ct.  Gen.  T.)  7  N.  Y.  Supp.  481.  See  also 
Kaufman  v.  People's  Cold  Storage,  etc.,  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  53, 
and  where  to  an  action  of  trespass  there  were 
several  defendants,  a  verdict  which  failed  to 
find  either  for  or  against  two  of  the  defendants 
was  directed  to  be  cured  by  entering  a  nolle 
prosequi  as  to  them.  Ward  v.  Taylor,  1  Pa. 
St.  238. 

Where  No  Issue  Is  Joined  between  the  plain- 
tiff and  one  of  several  defendants,  made  so  for 
a  merely  collateral  purpose,  a  general  verdict 
in  favor  of  the  plaintiff  would  be  regarded  as 
responsive  to  the  whole  issue.  Golden  Gate 
Mill,  etc.,  Co.  v.  Joshua  Hendy  Mach.  Works, 
82  Cal.  184;  H.  G.  Olds  Wagon  Works  v. 
Coombs,  124  Ind.  62.  See  also  Garza  v.  State, 
(Tex.  Crim.  1892)  20  S.  W.  Rep.  752. 

Where  the  Merely  Formal  Defendants  Do  Not 
Appear,  the  case  proceeding  against  the  only 
substantial  defendant,  the  fact  that  the  verdict 
is  for  the  "  defendants,"  without  specifying 
which  of  them,  is  a  mere  clerical  error,  and 
constitutes  no  ground  for  reversal.  Shattuck 
v.  North  British,  etc.,  Ins.  Co.,  (C.  C.  A.)  58 
Fed.  Rep.  609.  And  see  Sims  v.  State,  87  Ga. 
560  ;  Parrish  v.  McNeal,  36  Neb.  727. 

Where  Part  of  Several  Defendants  Make  Default 
the  verdict  relates  to  those  who  answer,  as 
there  is  no  issue  as  to  the  part  who  have  not 
appeared.  Golden  Gate  Mill,  etc.,  Co.  v. 
Joshua  Hendy  Mach.  Works,  82  Cal.  184.  And 
see  State  v.  Chambers,  45  La.  Ann.  36. 

3.  Verdict  on  One  of  Several  Issues  — Arkansas. 
—  See  Watkins  v.  State,  37  Ark.  370. 

Florida.  —  Butler  v.  State,  25  Fla.  347. 


Georgia.  —  Williams  v.  Gunnels,  66  Ga.  521; 
Central  R.  Co.  v.  Freeman,  75  Ga.  331. 

Massachusetts.  —  See  Com.  v.  Nickerson,  5 
Allen  (Mass.)  518. 

Missouri.  —  State  v.  Harmon,  106  Mo.  635; 
State  v.  Rowe,  142  Mo.  439;  State  v.  Bedell, 
35  Mo.  App.  551. 

New  Jersey. — ■  Middleton  v.  Quigley,  12  N. 
J-  L.  352. 

North  Carolina.  —  Morehead  v.  Brown,  6 
Jones  L.  (51  N.  Car.)  367. 

South  Carolina.  —  State  v.  Montague,  2  Mc- 
Cord  L.  (S.  Car.)  257;  State  v.  Anderson,  1 
Strobh.  L.  (S.  Car.)  455. 

Texas.  —  See  Yarber  v.  State,  (Tex.  Crim. 
1894)  24  S.  W.  Rep.  645. 

4.  Several  Issues  Essentially  the  Same  —  Eng- 
land.—  Henley  v.  Lyme  Regis,  6  Bing.  100,  19 
E.  C.  L.  16. 

United  States.  —  U.  S.  v.  Furlong,  5  Wheat. 
(U.  S.)  184;  Ballew  v.  U.  S.,  160  U.  S.  187; 
U.  S.  v.  Keller,  19  Fed.  Rep.  633;  Illinois  Car, 
etc.,  Co.  v.  Linstroth  Wagon  Co.,  (C.  C.  A.) 
112  Fed.  Rep.  737. 

Alabama.  —  Scott  v.  State,  37  Ala.  117; 
Kilgore  v.  State,  74  Ala.  1. 

Arkansas.  —  Wilson  v.  Bushnell,  1  Ark.  465  ; 
Dillard  v.  Noel,  2  Ark.  449 ;  Youngblood  v. 
State,  35  Ark.  35. 

Connecticut.  — ■  Porter  v.  Pequonnoc  Mfg. 
Co.,  17  Conn.  249;  Stamford  Bank  v.  Ferris, 
17  Conn.  259;  State  v.  Tuller,  34  Conn.  280. 

Georgia.  — ■  Stewart  v.  State,  58  Ga.  577 ; 
Dohme  v.  State,  68  Ga.  339. 

Illinois.  —  Armstrong  v.  People,  37  111.  459  ; 
Parker  v.  Fisher,  39  111.  164;  Campbell  v.  Peo- 
ple, 109  111.  565,  50  Am.  Rep.  621  ;  Herman  v. 
People,  131  111.  594;  Langford  v.  People,  134 
111.  444;  Mertz  v.  People,  81  111.  App.  576. 

Indiana.  — ■  Lovell  v.  State,  45  Ind.  550  ;  Mer- 
rick v.  State,  63  Ind.  327  ;  Central  Union  Tele- 
phone Co.  v.  Fehring,  146  Ind.  189. 

Iowa.  —  Smith  v.  Ralston,  Morr.  (Iowa)  87. 

Kentucky.  —  Hatcher  v.  Fowler,  1  Bibb 
(Ky.)  337. 

Maine.  —  State  v.  Rounds,  76  Me.  123;  State 
v.  Tibbetts,  86  Me.  189. 

Maryland.  —  Browne  v.  Browne,  22  Md.  103. 

Massachusetts.  —  Porter  v.  Rummery,  10 
Mass.  64;  Com.  v.  Carey,  103  Mass.  214;  Com. 
v.  Flagg,  135  Mass.  545. 

Mississippi.  —  Scott  v.  State,  31  Miss.  473. 

Missouri.  —  Talbot  v.  Jones,  5  Mo.  217; 
Frasier  v.  State,  5  Mo.  536;  Stout  v.  Calver, 
6  Mo.  254,  35  Am.  Dec.  438;  State  v.  Bean,  21 
Mo.  269;  State  v.  McCue,  39  Mo.  112;  Ranney 
v.  Bader,  48  Mo.  539 ;  Brady  v.  Connelly,  52 
Mo.  19;  Owens  v.  Hannibal,  etc.,  R.  Co.,  58 
Mo.  386;  State  v.  Pitts,  58  Mo.  556;  State  v. 
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Facts  Not  in  Issue  should  not  be  embraced  in  the  consideration  of  the  jury. 
The  same  principle  prescribes  this  limit  to  their  determinations  that  dictates 
the  rule  that  juries  should  reply  to  all  the  material  matters  involved.1 

However,  if  the  Excess  in  a  Too  Comprehensive  Finding  consists  merely  of  harmless 
redundancy,  that  portion  may  be  regarded  by  the  court  as  surplusage,  in 
their  liberality  of  construction,  and  in  such  character  rejected.2  In  fine,  a 
jury  should  determine  each  issue  involved,  and  the  whole  of  each  issue,  and 
should  neither  exceed  nor  fall  short  of  their  authority.3 


Miller,  67  Mo.  604 ;  State  v.  McDonald,  85 
Mo.  539;  State  v.  Jackson,  90  Mo.  156;  Lan- 
caster v.  Connecticut  Mut.  L.  Ins.  Co.,  92  Mo. 
460,  1  Am.  St.  Rep.  739;  State  v.  Noland,  in 
Mo.  473 ;  Silcox  v.  McKinney,  64  Mo.  App. 
330,  2  Mo.  App.  Rep.  989 ;  Campbell  v.  King, 
32  Mo.  App.  38  ;  Long  v.  J.  K.  Armsby  Co.,  43 
Mo.  App.  253  ;  State  v.  Haycroft,  49  Mo.  App. 
488;  Taylor  v.  Springfield,  61  Mo.  App.  263; 
Akers  v.  Ray  County  Sav.  Bank,  63  Mo.  App. 
316.    But  see  State  v.  Harmon,  106  Mo.  635. 

New  Hampshire.  —  Cheswell  v.  Chapman,  42 
N.  H.  47  ;  State  v.  Scripture,  42  N.  H.  485. 

New  Jersey.  - —  Donnelly  v.  State,  26  N.  J. 
L.  463;  Stewart  v.  Fitch,  31  N.  J.  L.  17. 

New  York. — -People'  v.  Emerson,  (Supm. 
Ct.)  6  N.  Y.  Crim.  157. 

North  Carolina.  —  Morehead  v.  Brown,  6 
Jones  L.  (51  N.  Car.)  367;  State  v.  Baker,  63 
N.  Car.  276  ;  State  v.  Sorrell,  98  N.  Car.  738 ; 
State  v.  Cross,  106  N.  Car.  650. 

Ohio.  —  Stoughton  v.  State,  2  Ohio  St.  562. 

Pennsylvania.  —  Com.  v.  Birdsall,  69  Pa.  St. 
482,  8  Am.  Rep.  283. 

South  Carolina.  —  State  v.  Priester,  Cheves 
L.  (S.  Car.)  103;  State  v.  Smith,  18  S.  Car. 
149. 

Tennessee.  —  Carter  v.  Graves,  9  Yerg. 
(Tenn.)  446 ;  Bennett  v.  State,  8  Humph. 
(Tenn.)  118;  Cook  v.  State,  16  Lea  (Tenn.) 
461. 

Texas.  —  Nance  v.  State,  (Tex.  Crim.  1893) 
22  S.  W.  Rep.  44;  Yarber  v.  State,  (Tex.  Crim. 
1894)  24  S.  W.  Rep.  645. 

Virginia.  —  Murphy  v.  Com.,  23  Gratt.  (Va.) 
960. 

West  Virginia.  —  Moody  v.  State,  1  W.  Va. 
337- 

Wisconsin.  —  Nelson  v.  State,  52  Wis.  534. 

1.  Facts  Not  in  Issue.  —  U.  S.  v.  One  Case 
Stereoscopic  Slides,  1  Sprague  (U.  S.)  467  \ 
Bennett  v.  Butterworth,  11  How.  (U.  S.)  669; 
Deering  v.  Halbert,  2  Litt.  (Ky.)  291  ;  Moriarty 
v.  McDevitt,  46  Minn.  136;  Swan  v.  Smith, 
13  Nev.  257;  Swearingen  v.  Pendleton,  4  S.  & 
R.  (Pa.)  389:  Hardy  v.  De  Leon,  5  Tex.  211. 

2.  See  infra,  this  section,  Surplusage. 

At  the  Request  of  the  Parties,  the  jury  may  ex- 
press an  opinion  on  matters  distinct  from  their 
verdict.     Den  v.  Wright,  Pet.  (C.  C.)  72. 

Verdict  Broader  Than  Issue.  —  In  some  cases 
it  is  highly  expedient,  if  not  absolutely  neces- 
sary, that  the  verdict  should  be  more  extensive 
than  the  issue,  and  find  facts  in  addition  to  it. 
For  instance,  under  the  statutes  of  Maine,  in  an 
action  of  replevin  the  defendant  must  plead  the 
general  issue,  non  cepit,  on  which  issue  must 
be  joined,  though  the  only  question  to  be  tried 
may  be  whether  the  plaintiff  is  the  owner  of 
the  property  replevied.      In  such  a  case  the 


jjry  may  find  the  formal  issue  in  favor  of  the 
plaintiff ;  but  they  must  also  find  that  the  prop- 
erty replevied,  at  the  time  of  the  taking,  be- 
longed to  the  plaintiff,  if  such  is  proved  to  be 
the  fact.     Pejepscot  v.  Nichols,  10  Me.  256. 

3.  Whole  of  Each  Issue  to  Be  Determined  — 
England.  —  Rex  v.  Cockerell,  Andr.  260 ; 
Bishop  v.  Kaye,  3  B.  &  Aid.  605,  5  E.  C.  L. 
393;  Finymore  v.  Sanky,  Cro.  Eliz.  133;  Miller 
v.  Trets,  1  Ld.  Raym.  324;  Hooper  v.  Shep- 
herd, 2  Stra.  1089;  Hardy  v.  Bern,  5  T.  R.  636. 

United  States.  —  Fairfax  v.  Fairfax,  5 
Cranch  (U.  S.)  19;  Garland  v.  Davis,  4  How. 
(U.  S.)  131;  Patterson  v.  U.  S.,  2  Wheat.  (U. 
S.)  221. 

Alabama.  —  Grice  v.  Ferguson,  1  Stew. 
(Ala.)  36  ;  Sawyer  v.  Fitts,  4  Stew.  &  P.  (Ala.) 
365;  Moody  v.  Keener,  7  Port.  (Ala.)  218; 
Toulmin  v.  Lesesne,  2  Ala.  359 ;  Traun  v. 
Wittick,  27  Ala.  571  ;  Dominick  v.  State,  40 
Ala.  680,  91  Am.  Dec.  496 ;  St.  Clair  v.  Cald- 
well, 72  Ala.  527. 

California.  —  People  v.  Kinsey,  51  Cal.  279; 
People  v.  Helbing,  59  Cal.  567 ;  People  v. 
Fuqua,  61  Cal.  377;  Rankin  v.  Central  Pac.  R. 
Co.,  73  Cal.  93. 

Connecticut.  —  Smith  v.  Raymond,  1  Day 
(Conn.)  189;  Kilbourn  v.  Waterous,  Kirby 
(Conn.)  424. 

Georgia.  —  Settle  v.  Alison,  8  Ga.  201,  52 
Am.  Dec.  393;  Tompkins  v.  Corry,  14  Ga.  118; 
Favor  v.  State,  54  Ga.  249 ;  Shell  v.  Sanders, 
46  Ga.  469 ;  Van  Leonard  v.  Eagle,  etc.,  Mfg. 
Co.,  60  Ga.  545. 

Illinois.  —  Kitter  v.  People,  25  111.  42. 

Indiana.  —  Hanna  v.  Ewing,  3  Blackf.  (Ind.) 
34;  Patterson  v.  Salmon,  3  Blackf.  (Ind.)  131; 
Fitch  v.  Dunn,  3  Blackf.  (Ind.)  142;  Crouch  v. 
Martin,  3  Blackf.  (Ind.)  256;  Huff  v.  Gilbert, 
4  Blackf.  (Ind.)  19;  Wright  v.  State,  8  Blackf. 
(Ind.)  385  ;  Jenkins  v.  Parkhill,  25  Ind.  473. 

Louisiana.  ■ —  Hampton  v.  Watterston,  14  La. 
Ann.  236;  State  v.  Guillory,  42  La.  Ann.  581. 

Massachusetts.  —  Stiles  v.  Granville,  6  Cush. 
(Mass.)  458;  Gerrish  v.  Train,  3  Pick.  (Mass.) 
124;  Coffin  v.  Jones,  11  Pick.  (Mass.)  45. 

Michigan.  —  People  v.  McMillan,  52  Mich. 
627. 

Minnesota.  —  Meighen  v.  Strong,  6  Minn. 
177,  80  Am.  Dec.  441. 

Mississippi.  —  McCoy  v.  Rives,  1  Smed.  & 
M.  (Miss.)  592;  Groves  v.  Bailey,  24  Miss. 
5"S.  _ 

Missouri.  —  Fenwick  v.  Logan,  1  Mo.  401; 
Easton  v.  Collier,  1  Mo.  421  ;  Hickman  v.  Byrd, 
1  Mo.  495;  Parker  v.  Moore,  29  Mo.  218; 
Ranney  v.  Bader.  48  Mo.  539;  Seibert  v.  Allen, 
61  Mo.  482;  State  v.  Harmon,  106  Mo.  635. 

New  Hampshire.  —  Holman  v.  Kingsbury,  4 
N.  H.  105  ;  jewett  v.  Davis,  6  N.  H.  518. 
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fj)  Certainty.  —  A  substantial  requisite  of  a  verdict  is  the  element  of  cer- 
tainty, and  while  absolute  certainty  is  not  essential  there  must  be  certainty 
to  a  common  and  reasonable  intent.1 


New  Jersey.  —  Scudder  v.  Bloomfield,  3  N. 
J.  L.  506. 

New  York.  —  Brockway  v.  Kinney,  2  Johns. 
(N.  Y.)  210;  Van  Benthuysen  v.  De  Witt,  4 
Johns.  (N.  Y.)  213;  Thompson  v.  Button,  14 
Johns.  (N.  Y.)  84;  Bemus  v.  Beekman,  3  Wend. 
(N.  Y.)  667. 

North  Carolina.  —  Watts  v.  Greenlee,  2  Dev. 
L.  (13  N.  Car.)  87;  Vines  v.  Brownrigg,  2 
Dev.  L.  (13  N.  Car.)  537;  Murray  v.  King,  8 
Ired.  L.  (30  N.  Car.)  528. 

Ohio.  —  Hanly  v.  Levin,  5  Ohio  227. 

Oregon.  —  Guille  v.  Fook,  13  Oregon  577. 

Pennsylvania.  —  Tibbs  v.  Brown,  2  Grant 
Cas.  (Pa.)  39;  Ward  v.  Taylor,  1  Pa.  St.  238; 
Solliday  v.  Com.,  28  Pa.  St.  13;  Connecticut 
Gen.  L.  Ins.  Co.  v'.  McMurdy,  89  Pa.  St.  363  ; 
Bruck  v.  Mausbury,  102  Pa.  St.  35. 

South  Carolina.  —  Brown  v.  Hillegas,  2  Hill 
L.  (S.  Car.)  447;  State  Bank  v.  Bowie,  1  Mc- 
Mull.  L.  (S.  Car.)  429;  State  v.  Robinson,  31 
S.  Car.  453. 

T  ennessee.  —  Boon  v.  Planters'  Bank  3 
Humph.  (Tenn.)  84;  Crutcher  v.  Williams,  4 
Humph.  (Tenn.)  345;  Barnard  v.  Young, 
5  Humph.  (Tenn.)  100;  Carr  v.  Stevenson,  5 
Humph.  (Tenn.)  559;  Nixon  v.  Bullock,  9 
Yerg.  (Tenn.)  414. 

Texas.  —  Kesler  v.  Zimmerschitte,  1  Tex.  50  ; 
Phillips  v.  Hill,.  3  Tex.  397  ;  Ford  v.  Taggart, 
4  Tex.  492;  Hardy  v.  De  Leon,  5  Tex.  211; 
Hall  v.  York,  16  Tex.  18;  Alston  v.  State,  41 
Tex.  39;  Miller  v.  State,  16  Tex.  App.  417- 

Vermont. — -French  v.  Thompson,  6  Vt.  54. 

Virginia.  —  Hite  v.  Wilson,  2  Hen.  &  M. 
(Va.)  268  ;  Sturdivant  v.  Raines,  1  Leigh  (Va.) 
481;  Buckner  v.  Blair,  2  Munf.  (Va.)  336; 
Rogers  v.  Chandler,  3  Munf.  (Va.)  65  ;  Eppes 
v.  Smith,  4  Munf.  (Va.)  466 ;  Brown  v.  Hen- 
derson, 4  Munf.  (Va.)  492;  T  iplett  v.  Micou, 
1  Rand.  (Va.)  269 ;  Gardner  v.  Vidal,  6  Rand. 
(Va.)  106;  Booth  v.  Armstrong,  2  Wash.  (Va.) 
301. 

Wisconsin.  —  Ford  v.  Ford,  3  Wis.  399 ; 
Swain  v.  Roys,  4  Wis.  150;  Smith  v.  Phelps, 
7  Wis.  2ii  ;  Wailace  v.  Hilliard,  7  Wis.  627; 
Ronge  v.  Dawson,  9  Wis.  246  ;  Bates  v.  Wilbur, 
10  Wis.  416;  Child  v.  Child,  13  Wis.  17;  Apple- 
ton  v.  Barrett,  22  Wis.  568  ;  Warner  v.  Hunt, 
30  Wis.  200  ;  Krause  v.  Cutting,  32  Wis.  687  ; 
Schofield  v.  Miltimore,  74  Wis.  194. 

Findings  of  Judge  Without  Jury.  —  The  same 
requirements  exist  where  a  judge  tries  a  case 
without  a  jury.  Here  as  well,  the  finding  mu.st 
respond  to  the  issues.  Jones  v.  Snedecor,  3 
Mo.  390  ;  Pratt  v.  Rogers,  5  Mo.  52  ;  Allison  v. 
Darton,  24  Mo.  343  ;  Dunbar  v.  Bittle,  7  Wis. 
143 ;  Smith  v.  Lewis,  20  Wis.  350. 

As  to  the  inclusion  of  excess  in  a  verdict, 
see  infra,  this  section,  Surplusage. 

1.  Verdict  Must  Be  Reasonably  Certain  — 
United  States.  —  U.  S.  v.  Jackalow,  1  Black 
(U.  S.)  484. 

Alabama.  —  Meeker  v.  Childress,  Minor, 
(Ala.)  109;  Jinkins  v.  Noel,  3  Stew.  (Ala.)  75; 
Pledger  v.  Glover,  2  Port.  (Ala.)  174;  Sturde- 
vant  v.  Murrell,  8  Port.  (Ala.)  318;  Bennet  v 


Morris,  9  Port.  (Ala.)  171;  Porter  v.  Cotney, 
3  Ala.  314;  Huffaker  v.  Boring,  8  Ala.  87; 
Cromme'.in  v.  Minter,  9  Ala.  594 ;  Steed  v. 
Barnhill,  71  Aia.  157. 

California.  —  Mendelsohn  v.  Anaheim  Lighter 
Co.,  40  Cal.  657 ;  People  v.  Sepulveda,  59  Cal. 
342. 

Georgia.  —  Jackson  v.  Jackson,  40  Ga.  150; 
Favor  v.  State,  54  Ga.  249  ;  Turbaville  v.  State, 
58  Ga.  S4S  ;  Lee  v.  English,  107  Ga.  152. 

Illinois.  —  Lawrence  v.  People,  2  111.  414 ; 
Knox  v.  Breed,  12  111.  61  ;  Walker  v.  Walker, 
5  111.  App.  289. 

Indiana.  —  Wynn  v.  State,  1  Blackf.  (Ind.) 
28 ;  Alexandria  Min.,  etc.,  Co.  v.  Painter,  1 
Ind.  App.  587. 

Iozva.  ■ —  Richardson  v.  McCormick,  47  Iowa 
80. 

Maine.  —  First  Parish  v.  McKean,  4  Me.  508. 
Maryland.  —  Fenwick  v.  Floyd,  1  Har.  &  p. 
(Md.)  172. 

Massu  husetts.- — Coffin   v.    Jones,    11  Pick. 

(Mass.)  45. 

Minnesota.  —  Moriarty  v.  McDevitt,  46  Minn. 
136. 

Missouri.  —  Benne  v.  Miller,  149  Mo.  228  ; 
Kenney  v.  Kansas  City,  etc.,  R.  Co.,  79  Mo. 
App.  204,  2  Mo.  App.  Rep.  414. 

New  Hampshire.  —  Holman  v.  Kingsbury,  4 
N.  H.  104;  Jewett  v.  Davis,  6  N.  H.  518;  Allen 
v.  Aldrich,  29  N.  H.  63. 

New  Jersey.  —  Gerhab  v.  White,  40  N.  J.  L. 
242. 

Oregon.  —  State  v.  Weeks,  23  Oregon  3. 

Pennsylvania.  —  Tryon  v.  Carlin,  5  Watts 
(Pa.)  371  ;  Diehl  v.  Evans,  1  S.  &  R.  (Pa.)  367. 

South  Carolina.  —  State  Bank  v.  Bowie,  1 
M:Mull.  L.  (S.  Car.)  429;  Hey  ward  v.  Bennett, 
3  Brev.  (S.  Car.)  113. 

Tennessee.  —  Singleton  v.  Ake,  3  Humph. 
(Tenn.)  626. 

Texas. — -Jones  v.  Leath,  32  Tex.  329;  Ring 
v.  State,  42  Tex.  282  ;  Ryan  v.  Hays,  62  Tex. 
42;  Van  Valkenburg  v.  Ruby,  68  Tex.  139; 
Gulf,  etc.,  R.  Co.  v.  Hathaway,  75  Tex.  557; 
Smith  v.  Roberts,  4  Tex.  App.  Civ.  Cas.,  §  49 ; 
Walston  v.  Walston,  (Tex.  Civ.  App.  1894)  24 
S.  W.  Rep.  951. 

Utah.  —  Brannigan  v.  People,  3  Utah  488. 

Vermont.  —  Clark  v.  Clark,  7  Vt.  190. 

Virginia.  —  Clay  v.  White,  1  Munf.  (Va.) 
162 ;  Rogers  v.  Chandler,  3  Munf.  (Va.)  6s ; 
Gregory  v.  Jackson,  6  Munf.  (Va.)  25 ;  De- 
jarnatte  v.  Allen,  5  Gratt.  (Va.)  499;  Grayson 
v.  Buchanan,  88  Va.  251. 

Wisconsin. —  Richards  v.  Sperry,  7  Wis.  219; 
Sherman  v.  Menominee  River  Lumber  Co.,  77 
Wis.  14;  Patry  v.  Chicago,  etc.,  R.  Co.,  77 
Wis.  218. 

Amendment.  —  A  verdict  which  finds  as  to 
only  one  defendant  where  several  are  named 
in  the  indictment  cannot  be  amended  so  as  to 
show  that  it  was  intended  to  find  against  all 
those  named.     State  v.  Weeks.  23  Oregon  3. 

Some  Instances  of  Verdict  Held  Sufficiently  Cer- 
tain—  United  States.  —  Little  Josephine  Min. 
Co.  v.  Fullenon,  (C.  C.  A.)  58  Fed.  Rep.  521. 
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VERDICT. 


General  Verdict. 


Courts  Are  Inclined  to  Favor  the  Validity  of  a  Verdict  and  no  matter  what  requisite 
may  be  apparently  lacking,  it  will  be  supported  if,  from  the  terms  of  the 
finding  and  the  contents  of  the  record,  enough  material  can  be  gathered  for 
the  formation  of  a  complete  verdict  in  all  its  essential  details.1 


Alabama.  —  Meeker  v.  Childress,  Minor 
(Ala.)  109;  Taylor  v.  Rogers,  Minor  (Ala.) 
197;  Henley  v.  Branch  Bank,  16  Ala.  552. 

Arkansas.  —  Dyer  v.  Hatch,  1  Ark.  339. 

California.  —  Mendelsohn  v.  Anaheim  Lighter 
Co.,  40  Cal.  657 ;  Hutchinson  v.  Superior  Ct., 
61  Cal.  119;  Dougherty  v.  Ward,  89  Cal.  81. 

Colorado.  —  Waddingham  v.  Dickson,  17 
Colo.  2^3. 

Georgia.  —  Beckwith  v.  Carleton,  14  Ga.  691  ; 
Mitchell  v.  Addison,  20  Ga.  50 ;  Worthan  v. 
Brewster,  30  Ga.  112;  Atlanta  St.  R.  Co.  v. 
Atlanta,  66  Ga.  104;  Houston  v.  Ladies'  Union 
Branch  Assoc.,  87  Ga.  203. 

Illinois.  —  Hronek  v.  People,  134  111.  139,  23 
Am.  St.  Rep.  652 ;  Daft  v.  Drew,  40  111.  App. 
266. 

Indiana. — -Gaff  v.  Hutchinson,  38  Ind.  341; 
Hughes  v.  State,  65  Ind.  39;  Vanvalkenberg  v. 
Vanvalkenberg,  90  Ind.  433 ;  Alexandria  Min., 
etc.,  Co.  v.  Painter,  1  Ind.  App.  587  ;  Beers  v. 
Flock,  2  Ind.  App.  567. 

Iowa.  — •  McGregor  v.  Armill,  2  Iowa  30 ; 
Stevens  v.  Campbell,  6  Iowa  538. 

Kentucky.  —  Chiles  v.  Jones,  3  B.  Mon.  (Ky.) 
51  ;  Farrow  v.  Farrow,  2  J.  J.  Marsh.  (Ky.) 
388;  Hughes  v.  Com.,  (Ky.  1890)  14  S.  W. 
Rep,  682. 

Louisiana.  — •  State  v.   Mason,   42   La.  Ann. 

714;    McClellan    Dry   Dock   Co.   v.  Farmers' 

Alliance   Steamboat  Line,  43   La.   Ann.    258 ; 

State  v.  Anderson,  45  La.  Ann.  651  ;  State  v. 

Johnson,  46  La.  Ann.  5. 

Maine.  —  Pejepscot  v.  Nichols,  10  Me.  256, 
Minnesota.  —  Moriarty  v.  McDevitt,  46  Minn. 

136. 

Missouri.- — Gibson  v.  Lewis,  27  Mo.  532; 
Davenport  v.  Fulkerson,  70  Mo.  417;  State  v. 
Elvins,  101  Mo.  243;  McCormick  v.  Hickey,  24 
Mo.  App.  362. 

New  York.  —  Page  v.  Cady,  1  Cow.  (N,  Y.) 
"5- 

Ohio.  — ■  Fries  v.  Mack,  33  Ohio  St.  52. 

South  Carolina.  —  State  Bank  v.  Bowie,  1 
McMull.  L.  (S.  Car.)  429. 

Texas.  —  Burton  v.  Anderson,  1  Tex.  93; 
Parker  v.  Leman,  10  Tex.  116;  Griffin  v.  Chad- 
wick,  44  Tex.  406 ;  Missouri  Pac.  R.  Co.  v. 
White,  76  Tex.  102,  18  Am.  St.  Rep.  33;  Bu- 
chanan v.  Townsend,  80  Tex.  534;  Heiligmann 
v.  Rose,  81  Tex.  222,  26  Am.  St.  Rep.  804; 
B.  C.  Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App. 
254  ;  Parks  v.  State,  29  Tex.  App.  597  ;  Powell 
v.  State,  (Tex.  Crim.  1893)  24  S:  W.  Rep.  515; 
J'exas,  etc.,  R.  Co.  v.  Watkins,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  760  ;  Roy  v.  Missouri,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  72. 

Virginia.  —  Paul  v.  Smiley,  4  Munf.  (Va.) 
468 ;  Gray  v.  Hines,  4  Munf.  (Va.)  437 ;  Bar- 
rett v.  Wills,  4  Leigh  (Va.)  114,  26  Am.  Dec. 
315;  Grayson  v.  Buchanan,  88  Va.  251;  Rogers 
v.  Com.,  (Va.  1894)  19  S.  F.  Rep.  162. 

Wisconsin.  —  Newton  v.  Allis,  16  Wis.  197. 

Some  Instances  of  Verdict  Held  Not  Sufficiently 
Certain  —  California.  —  Dougherty  v.  Haggin, 
56  Cal.  522. 


Connecticut.  —  Day  v.  Webb,  28  Conn.  140. 

Georgia. — -Jackson  v.  Jackson,  40  Ga.  150; 
Turbaville  v.  State,  58  Ga.  545. 

Illinois.  —  Ottawa  Gas-Light,  etc.,  Co.  v. 
Thompson,  39  111.  598;  Lambert  v.  Borden,  10 
111.  App.  648;  McFall  v.  Smith,  32  HI-  App. 
463. 

Ioiva.  —  Richardson  v.  McCormick,  47  Iowa 
80. 

Louisiana.  —  Wall  v.  Hampton,  4  Mart.  N. 
S.  (La.)  310. 

Michigan.  —  Long  v.  Mandell,  (Mich.  1904) 
98  N.  W.  Rep.  744. 

Minnesota.  —  Moriarty  v.  McDevitt,  46 
Minn.  136. 

New  Hampshire.  —  Cheswell  v.  Chapman,  42 
N.  H.  47. 

New  York.  —  De  Clemente  v.  Winstanley, 
(Brooklyn  City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  45- 

Pennsylvania.  —  Diehl  v.  Evans,  1  S.  &  R. 
(Pa.)  367. 

Texas.  —  Hawkins  v.  Lee,  22  Tex.  544 ; 
Brown  v.  Horless,  22  Tex.  645  ;  Ryan  v.  Hays, 
62  Tex.  42;  Howell  v.  State,  10  Tex.  App. 
298 ;  Smith  v.  Roberts,  4  Tex.  App.  Ci,v.  Cas., 
§  49- 

Virginia.  —  Com.  v.  Smith,  2  Va.  Cas.  327 ; 
Young  v.  Com.,  2  Va.  Cas.  328 ;  Pendleton  v. 
Vandevier,  1  Wash.  (Va.)  381  ;  Richards  v. 
Tabb,  4  Call  (Va.)  522  ;  Rogers  v.  Chandler,  3 
Munf.  (Va.)  65 ;  Blanks  v.  Foushee,  4  Munf. 
(Va.)  61;  Cocke  v.  Com.,  13  Gratt.*  (Va.)  750; 
Grayson  v.  Buchanan,  88  Va.  251. 

Wisconsin.  —  Richards  v.  Sperry,  7  Wis.  219. 

Wyoming.  —  Great  Western  Ins.  Co.  v. 
Pierce,  1  Wyo.  45. 

1.  Verdict  Supported  When  Possible  —  England. 
—  Hawks  v.  Crofton,  2  Burr.  698. 

United  States.  —  Gallot  v.  U.  S.,  (C.  C.  A.) 
87  Fed.  Rep.  446. 

Alabama.  —  Henley  v.  Branch  Bank,  16  Ala. 
552;  McDonald  v.  State,  118  Ala.  672;  Benbow 
v.  State,  128  Ala.  1. 

California. —  People  v.  Holmes,  118  Cal.  444. 

Colorado.  —  Bergdahl  v.  People,  27  Colo. 
302;  Davis  v.  Shepherd,  31  Colo.  141. 

Georgia.  —  People's  Sav.  Bank  v.  Smith,  114 
Ga.  185. 

Illinois.  —  Hartford  F.  Ins.  Co.  v.  Vanduzor, 
49  111.  489;  Featherstone  v.  People,  194  111. 
325. 

Indiana.  —  O'Herrin  v.  State,  14  Ind.  420. 

Iowa.  —  Pennypacker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  20  Am.  St.  Rep.  395. 

Kentucky.  —  Brannin  v.  Foree,  12  B.  Mon. 
(Ky.)  506;  Buckeye  Engine  Co.  v.  Buckwalter, 
(Ky.  1901)  61  S.  W.  Rep.  263;  Hocker  v.  Com., 
(Ky.  1902)  70  S.  W.  Rep.  291. 

Massachusetts.  —  Com.  v.  Fischblatt,  4  Met. 
(Mass.)  354;  Hodges  v.  Raymond,  9  Mass.  316; 
Porter  v.  Rummery,  10  Mass.  64. 

M ississippi.  —  Maulding  v.  Rigby,  1  How. 
(Miss.)  579. 

Missouri.  —  Muller  v.  St.  Louis  Hospital 
Assoc.,  73  Mo.  242. 

New  Hampshire.  —  Pettes  v.  Bingham,  10  N. 
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The  Court  May  Not  Look  to  Matters  Dehors  the  Record  in  order  to  sustain  the  verdict, 
and  must  not  lose  sight  of  this  fact  in  its  desire  to  regard  a  finding  as  suffi- 
cient.1 The  maxim,  id  certum  est  quod  certum  reddi  potest,  is  readily 
applicable  to  verdicts.2 

Determination  by  Arithmetical  Calculation.  —  Whenever  the  amount  for  which 
judgment  should  be  rendered  can  be  determined  by  a  simple  arithmetical  calcu- 
lation, this  may  be  done  by  the  clerk  at  the  request  of  the  judge,  or  by  the 
judge  himself,  and  a  judgment  entered  accordingly.3  Hence,  though  it  has 
been  held  to  be  the  exclusive  province  of  the  jury  to  find  the  exact  amount 
of  damages  by  their  verdict,4  it  is  nevertheless  true  as  a  general  rule  that 
where  the  finding  is  for  a  certain  date,  judgment  may  properly  be  rendered 
for  the  principal  sum,  and  the  interest  calculated  in  conformity  with  the  terms 
of  the  verdict.5    A  simple  expression  of  opinion  is  not,  in  legal  contempla- 


H.  514;  Parker  v.  Brown,  15  N.  H.  176;  Allen 
v.  Aldrich,  29  N.  H.  75. 

New  York.  —  Charman  v.  latum,  54  N.  Y. 
App.  Div.  61,  affirmed  166  N.  Y.  605. 

Ohio.  —  Hauss  v.  Koehler,  9  Ohio  Cir.  Dec. 
684.    See  also  Fries  v.  Mack,  33  Ohio  St.  52. 

Pennsylvania.  — ■  See  also  Diehl  v.  Evans,  1 
S.  &  R.  (Pa.)  367- 

South  Carolina.  —  State  v.  Williamson,  65 
S.  Car.  242. 

Texas.  —  Burton  v.  Bondies,  2  Tex.  203 ; 
James  v.  Wilson,  7  Tex.  230  ;  Smith  v.  Johnson, 
8  Tex.  418;  Parker  v.  Leman,  10  Tex.  116: 
Galbreath  v.  Atkinson,  15  Tex.  21  ;  Van  Valken- 
burg  v.  Ruby,  68  Tex.  139;  New  York,  etc.,  R. 
Co.  v.  Gallaher,  79  Tex.  685  ;  Missouri,  etc.,  R. 
Co.  v.  Cardwell,  30  Tex.  Civ.  App.  164;  Gear  v. 
State,  (Tex.  Crim.  1897)  42  S.  W.  Rep.  285; 
Galveston,  etc.,  R.  Co.  v.  Holyfield,  (Tex.  Civ. 
App.  1902)  70  S.  W.  Rep.  221. 

Wisconsin.  —  Bartlett  v.  Clough,  94  Wis. 
196. 

1.  Attention  of  Court  Not  to  Be  Diverted  Outside 
of  Record — England.  —  Spieres  v.  Parker,  1  T. 
R.  141. 

United  States.  —  M'Arthur  v.  Porter,  1  Pet- 
(U.  S.)  626. 

Alabama.  —  Lee  v.  Campbell,  4  Port.  (Ala.) 
198;  Sturdevant  v.  Murrell,  8  Port.  (Ala.)  317; 
Bennet  v.  Morris,  9  Port.  (Ala.)  171  ;  Crom- 
melin  v.  Minter,  9  Ala.  594. 

California.  —  Watson  v.  Damon,  54  Cal.  278 ; 
Dougherty  v.  Ward,  89  Cal.  81. 

Iowa.  —  Fromme  v.  Jones,  13  Iowa  474; 
Bartle  v.  Plane,  68  Iowa  227. 

Minnesota.  —  Fryberger  v.  Carney,  26  Minn. 
84. 

Missouri.  —  Poulson  v.  Collier,  18  Mo.  App. 
583;  Cates  v.  Nickell,  42  Mo.  169;  Burghart  v. 
Brown,  60  Mo.  24. 

New  York.  —  Conrey  v.  Metropolitan  St.  R. 
Co.,  73  N.  Y.  App.  Div.  518. 

Pennsylvania.  —  See  Tryon  v.  Carlin,  5 
Watts  (Pa.)  371. 

South  Carolina.  —  Heyward  v.  Bennett,  3 
Brev.  (S.  Car.)  113. 

Texas.  —  Howell  v.  State,  10  Tex.  App.  298; 
Mays  v.  Lewis,  4  Tex.  39 ;  Smith  v.  Tucker,  25 
Tex.  594;  Jones  v.  Leath,  32  Tex.  329;  Senterfit 
v.  State,  41  Tex.  188;  Bennett  v.  Seabright, 
(Tex.  Civ.  App.  189s)  32  S.  W.  Rep.  1048. 

Vermont.  —  Clark  v.  Clark,  7  Vt.  190. 

Virginia.  —  See  Clay  v.  White,  1  Munf.  (Va.) 
162. 


2.  Verdict  Is  Sufficient  Which  Can  Be  Rendered 
Certain  —  California.  —  Hutchinson  v.  Superior 
Ct.,  61  Cal.  119. 

Colorado.  —  Knight  v.  Fisher,  15  Colo.  176. 
Georgia.  —  Beckwith  v.  Carleton,  14  Ga.  691; 
Jackson  v.  Jackson,  40  Ga.   150;  Jackson  v. 
Jackson,  47  Ga.  99. 

Indiana.  —  Gaff  v.  Hutchinson,  38  Ind.  341. 
Iozva.  —  Stevens  v.  Campbell,  6  Iowa  538 ; 
Hattenback  v.  Hoskins,  12  Iowa  109. 

Missouri.  —  McCormick  v.  Hickey,  24  Mo. 
App.  362  ;  Gibson  v.  Lewis,  27  Mo.  532. 

New  York.  —  Page  v.  Cady,  1  Cow.  (N.  Y.) 
"5- 

Ohio.  —  Fries  v.  Mack,  33  Ohio  St.  52. 
South  Carolina.  —  State  Bank  v.  Bowie,  1 
McMull.  L.  (S.  Car.)  429. 

Texas.  —  Burton  v.  Anderson,  1  Tex.  93 ; 
James  v.  Wilson,  7  Tex.  231  ;  Parker  v.  Leman, 
10  Tex.  116;  Secrest  v.  Jones,  30  lex.  596; 
Griffin  v.  Chadwick/  44  Tex.  406  ;  Buchanan  v. 
Townsend,  80  Tex.  534  ;  Munn  v.  Martin,  (Tex. 
App.  1890)  15  S.  W.  Rep.  195  ;  Moore  v.  State, 
(Tex.  Crim.  1896)  33  S.  W.  Rep.  971. 

Virginia.  —  Barrett  v.  Wills,  4  Leigh  (Va.) 
114,  26  Am.  Dec.  315. 

3.  Amount  Determined  by  Arithmetical  Calcu- 
lation.—  Knight  v.  Fisher,  15  Colo.  176;  Clapp 
v.  Martin,  33  111.  App.  438 ;  Lauman  v.  Clark, 
73  111.  App.  659 ;  Gaff  v.  Hutchinson,  38  Ind. 
341;  McGregor  v.  Armill,  2  Iowa  30;  McCor- 
mick v.  Hickey,  24  Mo.  App.  362;  Gibson  v. 
Lewis,  27  Mo.  532;  Brady  v.  Clark,  12  Lea 
(Tenn.)  323  ;  Buchanan  v.  Townsend,  80  Tex. 
534;  Gray  v.  Hines,  4  Munf.  (Va.)  437.  But 
see  Bradshaw  v.  Mayfield,  24  Tex.  481. 

4.  Exclusive  Province  of  Jury  to  Find  Amount 
of  Damages. —  Meeker  v.  Gardella,  1  Wash.  139. 

5.  Interest  Calculated  in  Conformity  with  Terms 
of  Verdict  —  Georgia.  —  Beckwith  v.  Carleton, 
14  Ga.  691  ;  Mitchell  v.  Addison,  20  Ga.  50. 

Indiana.  —  Gaff  v.  Hutchinson,  38  Ind.  341. 
Iowa.  —  McGregor   v.    Armill,    2   Iowa  30; 
Stevens  v.  Campbell,  6  Iowa  538. 

Louisiana.  —  McClellan  Dry  Dock  Co.  v. 
Farmers'  Alliance  Steamboat  Line,  43  La.  Ann. 
258. 

Missouri.  —  McCormick  v.  Hickey,  24  Mo. 
App.  362. 

New  York.  —  Page  v.  Cady,  1  Cow.  (N.  Y.) 
"S.  . 

Ohio.  —  Fries  v.  Mack,  33  Ohio  St.  52. 
South  Carolina.  —  State   Bank  v.  Bowie,  I 
McMull.  L.  (S.  Car.)  429. 
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tion,  a  verdict,*  as  there  must  be  a  definite  affirmance  or  negation  of  the  facts 
in  issue.* 

Juries  May  Adopt  a  Roundabout  Way  of  Arriving  at  a  Proper  Conclusion,  but  if  their 
course  can  be  followed  with  certainty  by  the  court,  their  finding  will  be  upheld.3 

In  Criminal  Cases,  as  a  general  rule,  where  the  indictment  charges  an  offense  of 
which  there  are  several  grades,  the  verdict  should  state,  if  it  finds  the  defend- 
ant guilty,  the  degree  of  which  the  jury  mean  to  convict;4  but  if  the  indict- 
ment charges  a  certain  degree  of  the  offense,  the  verdict  need  specify  only  the 
degree  of  which  conviction  is  had,  unless  it  varies  from  that  charged.5 

In  Prosecutions  for  Larceny,  or  for  the  Reception  of  Stolen  Property,  where  the  value  of 
the  subject-matter  of  the  offense  forms  a  statutory  element  in  the  commission 
of  the  crime,  the  jury  must  find  the  value  of  such  property,  in  order  that  it 
may  clearly  appear  that  the  prescribed  punishment  can  be  legally  inflicted.6 

"  Guilty  as  Charged"  has  been  held  a  sufficient  finding  of  the  degree  of  the 


Texas.  —  Burton  v.  Anderson,  i  Tex.  93 ; 
Parker  v.  Leman,  10  Tex.  116;  Griffin  v.  Chad- 
wick,  44  Tex.  406  ;  Buchanan  v.  Townsend,  80 
Tex.  534;  B.  C.  Evans  Co.  v.  Reeves,  6  Tex. 
Civ.  App.  254. 

Virginia.  —  Barrett  v.  Wills,  4  Leigh  (Va.) 
114,  26  Am.  Dec.  315. 

Where  the  Verdict  Ignores  Interest  a  court 
cannot  give  interest  unless  some  stipulation 
therefor  is  in  terms  made  by  the  verdict. 
Hallum  v.  Dickinson,  47  Ark.  120;  Bedford  v. 
Jacobs,  5  Mart.  N.  S.  (La.)  448 ;  Commandeur 
v.  Russell,  s  Mart.  N.  S.  (La.)  457;  Dale 
v.  Downs,  7  Mart.  N.  S.  (La.)  224;  Chain  v. 
Kelso,  7  Mart.  N.  S.  (La.)  263;  Cochrane  v. 
Murphy,  4  La.  Ann.  6. 

1.  Simple  Expression  of  Opinion  Not  Verdict.  — 
Diehl  v.  Evans,  1  S.  &  R.  (Pa.)  367. 

2.  Must  Be  Definite  Finding  of  Fact  in  Issue.  — 
Darden  v.  Mathews,  22  Tex.  320.  And  see 
Mendelsohn  v.  Anaheim  Lighter  Co.,  40  Cal. 
657. 

3.  Verdict  Arrived  at  in  Roundabout  Way.  — 

Dougherty  v.  Ward,  89  Cal.  81. 

4.  Verdict  Should  State  Degree  of  Conviction  — 

Alabama.  —  Cobia  v.  State,  16  Ala.  781;  John- 
son v.  State,  17  Ala.  618;  Hall  v.  State,  40  Ala. 
6y8 ;  Robertson  v.  State,  42  Ala.  509 ;  Murphy 
v.  State,  45  Ala.  32;  Kendall  v.  State,  65  Ala. 
492.  See  also  Watkins  v.  State,  133  Ala.  88. 
And  see  Edgar  v.  State,  43  Ala.  312;  Weather- 
ford  v.  State,  43  Ala.  319. 

Arizona.  —  McLane  v.  Territory,  (Ariz.  1903) 
71  Pac.  Rep.  938. 

Arkansas.  —  Neville  v.  State,  26  Ark.  614; 
Lancaster  v.  State,  71  Ark.  100.  See  also  Car- 
penter v.  State,  58  Ark.  233. 

California.  —  People  v.  Campbell,  40  Cal. 
129;  People  v.  Coch,  53  Cal.  627;  People  v.  Lee 
Yune  Chong,  94  Cal.  379 ;  People  v.  Wing, 
(Cal.  1890)  24  Pac.  Rep.  1026;  People  v.  Ban- 
nister, (Cal.  1893)  34  Pac.  Rep.  710;  People  v. 
Cornwell,  (Cal.  1894)  35  Pac.  Rep.  566. 

Florida.  —  Hall  v.  State,  31  Fla.  176;  Lovett 
v.  State,  31  Fla.  164;  Nelson  v.  State,  32  Fla. 
244. 

Georgia.  — -  Thomas  v.  State,  38  Ga.  117. 

Kansas.  —  Matter  of  Black,  52  Kan.  64,  39 
Am.  St.  Rep.  331  ;  State  v.  Treadwell,  54  Kan. 
513;  State  v.  Pickering,  57  Kan.  326;  State  v. 
Pettys,  61  Kan.  860,  60  Pac.  Rep.  735.  See  also 
State  v.  Marshall,  9  Kan.  App.  59 ;  State  v. 
Hammerli,  60  Kan.  860,  58  Pac.  Rep.  559. 


Kentucky.  —  Contra,  Hays  v.  Com.,  (Ky. 
1890)  14  S  W.  Rep.  833. 

Maryland.  —  State  v.  Flannigan,  6  Md.  167. 
Michigan.  —  Tully  v.  People,  6  Mich.  273. 
Missouri.  —  State   v.    Upton,    20    Mo.  397; 
State  v.  McCue,  39  Mo.  112. 

Nebraska.  —  Russell  v.  State,  (Neb.  1902)  92 
N.  W.  Rep.  751. 

Nevada.  —  State  v.  Rover,  10  Nev.  388,  21 
Am.  Rep.  745. 

North  Carolina.  —  State  v.  Truesdale,  125  N. 
Car.  696;  State  v.  Jefferson,  125  N.  Car.  712. 

Tennessee.  —  Kirby  v.  State,  7  Yerg.  (Tenn.) 
259- 

Texas. —  Slaughter  v.  State,  24  Tex.  410; 
Alston  v.  State,  41  Tex.  39  ;  Buster  v.  State, 
42  Tex.  315  ;  Colbath  v.  State,  2  Tex.  App. 
391  ;  Brown  v.  State,  3  Tex.  App.  295  ;  Krebs 
v.  State,  3  Tex.  App.  348 ;  Armstead  v.  State, 
22  Tex.  App.  s  1  ;  Guest  v.  State,  24  Tex.  App. 
530;  Zwicker  v.  State,  27  Tex.  App.  539;  John- 
son v.  State,  30  Tex.  App.  419,  28  Am.  St.  Rep. 
930  ;  Hays  v.  State,  33  Tex.  Crim.  546  ;  Lee  v. 
State,  41  Tex.  Crim.  557  ;  Brooks  v.  State,  42 
Tex.  Crim.  347  ;  Thomas  v.  State,  43  Tex. 
Crim.  20,  96  Am.  St.  Rep.  834.  Contra,  Rey- 
nolds v.  State,  11  Tex.  120. 

Virginia.  —  Com.  v.  Williamson,  2  Va.  Cas. 
211. 

Washington.  —  Contra,  Leschi  v.  Territory,  1 
Wash.  Ter.  23. 

West  Virginia.  —  State  v.  Hager,  50  W.  Va. 
370. 

Wisconsin.  —  Allen  v.  State,  85  Wis.  22. 
Where  the  Statute  Does  Not  Divide  a  Crime  into 
Degrees  juries  are  not  required  to,  and  cannot, 
by  their  verdict  of  guilty,  find  any  such  degree. 
Helms  v.  U.  S.,  2  Indian  Ter.  595. 

A  Mere  Issue  of  Aggravated  Assault  being  sub- 
mitted to  the  jury  it  is  not  necessary  for  the 
verdict  to  show  of  what  degree  of  assault  the 
prisoner  is  found  guilty.  Styles  v.  State,  37 
Tex.  Crim.  599  ;  Millard  v.  State,  (Tex.  Crim. 
1900)  59  S.  W.  Rep.  273. 

5.  Where  the  Indictment  Charges  the  Degree.  — 
Anderson  v.  State,  65  Ala.  553  ;  Wright  v.  State, 
79  Ala.  262;  People  v.  Fisher,  51  Cal.  319; 
State  v.  Matrassey,  47  Mo.  295  ;  State  v.  Sivils, 
105  Mo.  530;  States.  Steptoe,  1  Mo.  App.  19; 
People  v.  Rugg,  98  N.  Y.  537,  3  N.  Y.  Crim. 
172. 

6.  Ascertainment  of  Value  of  Property.  —  Long 
v.  State,  42  Fla.  509 ;  Highland  v.  People,  2 
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offense  charged  in  the  indictment.  This  verdict  is  also  sufficient  where  there 
is  but  one  degree  of  the  crime  charged.1 

Designation  of  Parties.  —  As  a  general  rule  the  parties  may  be  sufficiently 
designated  by  the  terms  "plaintiff"  or  "defendant,"3  and  an  erroneous 
designation  will,  as  a  general  rule,  be  immaterial.3 

Finding  as  to  Age  of  Accused  —  Where  the  statute  provides  that  in  case  the 
jury  find  a  defendant  guilty  they  shall  further  find  as  to  whether  he  is  between 
the  ages  of  ten  and  twenty-one  years,  a  failure  so  to  find  raises  the  presumption 
that  such  defendant  is  over  twenty-one  years.4 

The  Place  of  Confinement  need  not  be  specified  in  the  verdict,  where  statutory 
provision  fixes  such  place  of  confinement.5 

Assessment  of  Punishment.  —  Where  a  statute  authorizes  the  court  to  fix  the 
punishment  of  the  accused  when  the  jury  fails  to  do  so,  a  verdict  is  not 
defective  which  does  not  provide  for  such  punishment.6 

e.  Amount.  —  It  is  a  generally  recognized  rule  of  practice  that  a  verdict 
rendered  in  a  suit  seeking  damages,  liquidated  or  unliquidated,  should,  if  it 
be  for  the  plaintiff,  expressly  state  the  amount  to  which  the  jury  deem  him 
entitled.7    In  some  jurisdictions  this  is  true  even  in  actions  of  debt  brought 


111.  392 ;  Sawyer  v.  People,  8  111.  53 ;  Tobin  v. 
People,  104  111.  565. 

1.  People  v.  Gilbert,  60  Cal.  108;  State  v. 
Brock,  61  Kan.  857,  58  Pac.  Rep.  972;  McGee 
v.  State,  39  Tex.  Crim.  190.  See  also  People 
v .  De  Cleer,  60  Cal.  382. 

"Guilty  as  Charged''  —  United  States. — 
Craemer  v.  Washington,  168  U.  S.  124. 

Alabama.  —  Anderson  v.  State,  65  Ala.  553. 
See  also  Davis  v.  State,  52  Ala.  357. 

California.  —  People  v.  Whitely,  64  Cal.  211; 
People  v.  Perez,  87  Cal.  122. 

Indiana.  —  Siple  v.  State,  154  Ind.  647. 

Iowa.  —  Contra,  State  v.  Moran,  7  Iowa  236. 

Kansas. —  State  v.  Treadwell,  54  Kan.  513. 

Kentucky.  —  Patterson  v.  Com.,  86  Ky.  313. 

Louisiana.  —  State  v.  Adam,  31  La.  Ann.  717  ; 
State  v.  Anderson,  45  La.  Ann.  651. 

Mississippi.  —  Hastings  v.  State,  59  Miss. 
S4i- 

Missouri.  —  See  State  v.  Jones,  168  Mo.  398. 
Texas.  —  Nettles  v.  State,  5  Tex.  App.  386. 
Virginia.  —  Horton  v.  Com.,  99  Va.  848. 

2.  Designation  of  Parties. —  Shattuck  v.  North 
British,  etc.,  Ins.  Co.,  (C.  C.  A.)  58  Fed.  Rep. 
609  ;  Robinson  v.  State,  54  Ala.  86  ;  Martin  v. 
State,  25  Ga.  494;  State  v.  Faulk,  30  La.  Ann. 
831;  State  v.  Tolliver,  47  La.  Ann.  1099; 
Thornton  v.  Com.,  24  Gratt.  (Va.)  657.  But 
see  State  v.  McCormick,  84  Me.  566  ;  Williams 
v.  State,  6  Neb.  334. 

3.  Erroneous  Designation  Immaterial. —  People 
v.  Boggs,  20  Cal.  432 ;  People  v.  Ah  Kim,  34 
Cal.  189;  Edmondson  v.  Beals,  27  Kan.  656; 
State  v.  Florez,  5  La.  Ann.  429  ;  State  v.  Fram- 
ness,  43  Minn.  490;  State  v.  Dodson,  16  S.  Car. 
453  I  Poindexter  v.  Com.,  6  Rand.  (Va.)  667. 
But  see  Million  v.  People,  6  111.  App.  537  ;  State 
v.  McBride,  19  Mo.  239. 

Omission  to  State  Surname  Immaterial.  —  Hall 
v.  Dargan,  4  Ala.  696. 

Misnomer  of  Defendant  Material. — Where  a 
person  was  indicted  by  the  name  of  John  Doe, 
a  Chinaman,  and  when  arraigned  gave  his  name 
as  Ah  Ye  and  pleaded  not  guilty,  and  upon  the 
trial  the  jury  rendered  a  verdict  in  the  follow- 
ing form  — "  The  jury,  in  the  case  of  the  people 
of  the  State  of  California  v.  Ty  Chin,  a  China- 


man, do  find  the  said  Ty  Chin,  a  Chinaman, 
guilty,"  it  was  held  that  the  only  solution  of 
the  matter  was  to  hold  it  to  be  a  finding  of  the 
jury  that  Ah  Ye  was  not  guilty  of  the  crime  for 
which  he  was  indicted  and  tried,  and  that  upon 
the  verdict  judgment  should  have  been  rendered 
in  his  favor.    People  v.  Ah  Ye,  31  Cal.  451. 

4.  Finding  as  to  Age  of  Accused.  —  Sullivan  v. 
People,  156  111.  94. 

5.  Place  of  Confinement.  —  Cross  v.  State,  132 
Ind.  65  ;  Clemons  v.  State,  92  Tenn.  282. 

6.  Assessment  of  Punishment  —  Conrand  v. 
State,  65  Ark.  559. 

7.  Assessment  of  Damages  —  England.  —  Ky- 
naston  v.  Shrewsbury,  2  Stra.  1052;  Hardy  v. 
Bern,  5  T.  R.  636. 

Arkansas.  —  Taylor  v.  Hathaway,  29  Ark. 
597  ;  Cannon  v.  Davies,  33  Ark.  56. 

California. —  Hutchinson  v.  Superior  Ct.,  61 
Cal.  119;  Redmond  v.  Weismann,  77  Cal.  423. 

Indiana.  —  Mitchell  v.  Geisendorff,  44  Ind. 
358;  Brickley  v.  Weghorn,  71  Ind.  497;  Wain- 
right  v.  Burroughs,  1  Ind.  App.  393. 

Kentucky.  —  Crozier  v.  Gano,  1  Bibb  (Ky.) 
257 ;  Cooper  v.  Poston,  1  Duv.  (Ky.)  92,  85 
Am.  Dec.  610;  Williams  v.  Preston,  3  J.  J. 
Marsh.  (Ky.)  600,  20  Am.  Dec.  179. 

Maine.  —  Dresser  v.  Witlierlc.  9  .Me.  in. 

Maryland.  —  Gaither  v.  Wilmer,  71  Md.  361, 
17  Am.  St.  Rep.  542. 

Michigan.  —  Strobridge  Lithographing  Co.  v. 
Randall,  78  Mich.  195. 

Missouri.  —  Poulson  v.  Collier,  18  Mo.  App. 
583;  Ryors  v.  Prior,  31  Mo.  App.  555;  Cates 
v.  Nickell,  42  Mo.  169;  Burghart  v.  Brown,  60 
Mo.  24.  See  also  Rembaugh  v.  Phipps,  75  Mo. 
422. 

New  York.  —  Van  Schaick  v.  Trotter,  6  Cow. 
(N.  Y.)  599 ;  Van  Benthuysen  v.  De  Witt,  4 
Johns.  (N.  Y.)  213. 

Ohio.  —  Ames  v.  Sloat,  Wright  (Ohio)  577. 

Pennsylvania.  —  Miller  v.  Hower,  2  Rawle 
(Pa.)  53  ;  Schmertz  v.  Shreeve,  62  Pa.  St.  457, 
1  Am.  Rep.  439. 

Tennessee.  —  Neville  v.  Northcutt,  7  Coldw. 
(Tenn.)  294. 

Texas.- — Blakely  v.   Duncan,   4  Tex.  184; 
Avery  v.  Avery,  12  Tex.  54,  62  Am.  Dec.  513. 
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for  a  specified  sum ; 1  though  in  such  case,  reference  to  the  pleadings  has 
generally  been  allowed  to  determine  the  amount  for  which  judgment  should 
be  rendered.2 

Where  the  Amount  Is  Not  Actually  in  Issue,  a  simple  finding  for  the  plaintiff  or 
defendant  is  usually  sufficient  without  specifying  any  particular  sum.3 

Where  Double  or  Treble  Damages  Are  Recoverable,  if  the  jury  find  a  general  verdict 
for  the  plaintiff,  they  should  assess  single  damages,  leaving  it  for  the  court  to 
pronounce  judgment  for  the  multiple  of  the  sum  so  found,  in  accordance 
with  law.4 

In  Actions  of  Assumpsit.  —  In  the  absence  of  statutes  regulating  the  subject,  it 
has  been  resolved,  that  if  the  jury  are  of  the  opinion  that  an  amount  tendered 
and  paid  into  court  by  the  defendant  is  insufficient,  their  proper  course  is  to 
render  a  verdict  for  the  entire  amount  of  the  plaintiff's  demand,  leaving  it  to 
the  court  to  deduct  the  amount  of  the  tender  and  render  a  judgment  for  the 
balance.5  The  amount  of  damages  in  a  verdict  should  not  exceed  the  amount 
demanded,6  but  it  is  immaterial  if  a  verdict  exceeds  the  amount  indorsed  on 
the  writ,  so  that  it  corresponds  with  the  amount  claimed  in  the  declaration.7 

Reduction  of  Amount  by  Remittitur.  —  If  excessive  in  amount,  the  court  may,  in 
its  discretion,  instead  of  unconditionally  awarding  a  new  trial,  give  the  suc- 
cessful party  the  option  of  reducing  the  amount  of  his  recovery  to  the  extent 
of  the  excess.8 


In  Actions  for  Property  Susceptible  of  a  Division 
and  a  distinct  valuation,  the  jury  should  find 
the  separate  value  of  each.  Blakely  v.  Duncan, 
4  Tex.  184. 

Where  Damages  Are  Claimed  in  Different  Sums 
under  Various  Heads  and  the  amount  awarded 
by  the  jury  does  not  equal  either  sum,  the  ver- 
dict is  sufficient.  Bonner  v.  Green,  6  Tex.  Civ. 
App.  96. 

Finding  of  Separate  Values  upon  Issues  Not 
Submitted  is  not  required  where  the  court  is 
not  required  to  submit  the  issues  of  actual  and 
exemplary  damages  separately  unless  requested 
to  do  so.  Heiligmann  v.  Rose,  81  Tex.  222,  26 
Am.  St.  Rep.  804. 

Value  of  Property  need  not  be  found,  only 
where  there  will  be  a  judgment  for  the  recovery 
or  return  of  the  property,  or  for  the  delivery  of 
the  property  or  the  value  thereof  in  case  a  de- 
livery cannot  be  had.  or  for  the  value  of  the 
property  where  there  is  a  judgment  for  the  re- 
turn and  that  cannot  be  had.  Van  Gundy  v. 
Carrigan,  4  Ind.  App.  333. 

1.  England.  —  Goodwin  v.  Crowle,  r  Cowp. 
357 ;  Hardy  v.  Bern,  5  T.  R.  636 ;  Drage  v. 
Brand,  2  Wils.  C.  PI.  377. 

California.  —  Electric  Imp.  Co.  v.  San  Jose, 
etc.,  R.  Co.,  (Cal.  1892)  31  Pac.  Rep.  455. 

Illinois.  —  Frazier  v.  Laughlin,  6  111.  358; 
Hinckley  v.  West,  9  111.  136. 

Indiana.  —  Bosseker  v.  Cramer,  18  Ind.  44; 
Brickley  v.  Weghorn,  71  Ind.  497;  Fischer  v. 
Holmes,  123  Ind.  525. 

Kentucky.  —  Williams  v.  Preston,  3  J.  J. 
Marsh.  (Ky.)  600,  20  Am.  Dec.  179. 

Michigan  —  Strobridge  Lithographing  Co.  v. 
Randall,  78  Mich.  105. 

Missouri.  —  Gates  v.  Nickell.  42  Mo.  169; 
Burghart  v.  Brown.  60  Mo.  24;  Poulson  v.  Col- 
lier, 18  Mo.  App.  583. 

Pennsylvania.  —  Whitesides  v.  Russell,  8  W. 
&  S.  (Pa.)  44  ;  Schmertz  v.  Shreeve,  62  Pa.  St. 
457.  1  Am.  Rep.  439. 

2.  Amount  Determined  from  Pleadings.  — 
Smith  v.  Mohn,  87  Cal.  489;  Wainright  v.  Bur- 


roughs, 1  Ind.  App.  393;  Newton  v.  Ker,  14 
La.  Ann.  715;  James  v.  Wilson,  7  Tex.  230; 
Avery  v.  Avery,  12  Tex.  54,  62  Am.  Dec.  513. 

3.  Where  Amount  Not  Actually  in  Issue,  — 
Hudson  v.  Marjoribanks,  7  Moo.  463,  17  E.  C. 
L.  83;  Cotten  v.  Rutledge,  33  Ala.  no; 
Hutchinson  v.  Superior  Ct.,  61  Cal.  119;  Red- 
mond v.  Weismann,  77  Cal.  423 ;  Hall  v.  Em- 
poria First  Nat.  Bank,  133  111.  234;  Cooper  v. 
Poston,  1  Duv.  (Ky.)  92,  85  Am.  Dec.  610; 
Winn  v.  Columbian  Ins.  Co.,  12  Pick.  (Mass.) 
279;  Josephi  v.  Mady  Clothing  Co.,  13  Mont. 
19s;  Bulkley  v.  Marks,  (C.  PI.  Gen.  T.)  15  Abb. 
Pr.  (N.  Y.)  454  ;  Buckley  v.  Lord,  (C.  PI.  Gen. 
T.)  24  How.  Pr.  (N.  Y.)  455  ;  English  v.  Good- 
man, 3  N.  Dak.  129. 

4.  Where  Double  or  Treble  Damages  Are  Re- 
coverable. —  Livingston  v.  Platner,  1  Cow.  (N. 
Y.)  175;  Newcomb  v.  Butterfield,  8  Johns.  (N. 
Y.)  342 ;  King  v.  Haven,  25  Wend.  (N.  Y.) 
420;  Dubois  v.  Beaver,  25  N.  Y.  123,  82  Am. 
Dec.  326. 

5.  Insufficient  Tender. —  Dresser  v.  Witherle, 
9  Me.  in. 

6.  Damages  Not  to  Exceed  Amount  Demanded. 

—  Wathen  v.  Byrne,  (Ky.  1889)  12  S.  W.  Rep. 
197. 

7.  Amount  of  Verdict  Need  Not  Correspond  to 
Writ.  —  Williams  v.  Williams,  n  Smed.  &  M. 

(Miss.)  393. 

8.  See  generally  the  title  Remittitur,  18 
Encyc.  of  Pl.  and  Pr.  140. 

A  Converse  Practice  of  that  of  allowing  a  re- 
mittitur is  sometimes  followed  and  a  verdict 
manifestly  too  small  has  been  allowed  to  stand 
upon  the  defendant's  consenting  to  increase  it 
to  a  reasonable  amount.  Armytage  v.  Haley,  4 
Q.  B.  917,  45  E.  C.  L.  917.  See  also  Collins 
r.  Albany,  etc.,  R.  Co.,  12  Barb.  (N.  Y.)  492; 
Clapp  v.  Hudson  River  R.  Co.,  19  Barb.  (N.  Y.) 
461. 

Interest  on  Amount  of  Verdict.  —  Where  one 
against  whom  a  vetdict  in  an  action  on  an 
interest-bearing  claim  has  been  recovered,  de- 
lays the  award  of  judgment  by  some  act  of  bis 
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Allowance  of  Interest  by  Verdict.  —  In  the  United  States  the  jury  are  bound  to 
allow  interest  where  the  contract,  express  or  implied,  stipulates  for  it,  or 
where  sanctioned  by  usage,  either  commercial  or  growing  out  of  the  Course 
of  dealing  between  the  parties.1 

/.  CONSTRUCTION.  —  Verdicts  are  not  to  be  construed  as  strictly  as 
pleadings,  but  are  to  have  a  reasonable  intendment  and  to  receive  a  reasonable 
construction,3  and  are  not  to  be  avoided  unless  from  necessity,  originating  in 
doubt  as  to  their  import,  from  immateriality  of  the  issue  found,  or  their  mani- 
fest tendency  to  work  injustice.3    And  the  presumption  is  that  the  verdict  is 


own,  as  by  motion  for  a  new  trial  or  in  arrest 
of  judgment,  the  prevailing  party  should  be 
allowed  interest  on  the  amount  of  the  verdict 
from  the  date  of  its  rendition.  See  the  title 
Verdict,  22  Encyc.  of  Pl.  and  Ph.  921. 

1.  Allowance  of  Interest  by  Verdict  —  Chap- 
man v.  Shepherd,  24  Gratt.  (Va.)  377 ;  Roberts 
v.  Cocke,  28  Gratt.  (Va.)  207.  See  generally 
the  title  Interest,  vol.  16,  p.  984. 

2.  Verdict  to  Have  Reasonable  Construction  — 
England.  —  Hawks  v.  Crofton,  2  Burr.  699. 

Alabama.  —  Tippin  v.  Petty,  7  Port.  (Ala.) 
441;  Moody  v.  Keener,  7  Port.  (Ala.)  218; 
Burnett  v.  Maxey,  9  Port.  (Ala.)  410;  Wittick 
v.  Traun,  27  Ala.  562,  62  Am.  Dec.  778. 

California.  —  People  v.  McCarty,  48  Cal.  557. 

Connecticut.  —  Huntington  v.  Ripley,  1  Root 
(Conn.)  321. 

Georgia.  —  Simmons  v.  Rarden,  9  Ga.  543  ; 
Mitchell  v.  Addison,  20  Ga.  50 ;  Small  v.  Hicks, 
81  Ga.  691. 

Illinois.  —  Bond  v.  People,  39  111.  26  ;  Lyons 
v.  People,  68  111.  271. 

Indiana.  —  Rose  v.  State,  82  Ind.  344 ; 
Chambers  v.  Butcher,  82  Ind.  508 ;  Vaught  v. 
Barnes,  29  Ind.  App.  387. 

Kentucky.  —  Worford  v.  Isbel,  1  Bibb  (Ky.) 
247,  4  Am.  Dec.  633 ;  Picket  v.  Richet,  2  Bibb 
(Ky.)  178;  Millers.  Shackleford,  4  Dana  (Ky.) 
271;  Singleton's  Will,  8  Dana  (Ky.)  315. 

Massachusetts.  —  Porter  v.  Rummery,  10 
Mass.  66. 

Mississippi.  —  Timmons  v.  State,  56  Miss. 
786. 

Ohio.- — Schoonover  v.  State,  17  Ohio  St. 
294. 

Oregon.  —  Reed  v.  Gentry,  7  Oregon  497. 
South  Dakota.  —  Jeansch  v.  Lewis,  1  S.  Dak. 
609. 

Tennessee.  —  Kelton  v.  Bevins,  Cooke 
(Tenn.)  90,  5  Am.  Dec.  670 ;  Carr  v.  Steven- 
son, s  Humph.  (Tenn.)  559. 

Texas.  —  Burton  v.  Bondies,  2  Tex.  203  ; 
Mays  v.  Lewis,  4  Tex.  38  ;  Bennett  v.  State,  30 
Tex.  521  ;  Lindsay  v.  State,  1  Tex.  App.  327  ; 
Bland  v.  State,  4  Tex.  App.  15  ;  Williams  v. 
State,  s  Tex.  App.  226;  Vincent  v.  State,  10 
Tex.  App.  330. 

Vermont.  —  Elkins  v.  Parkhurst,  17  Vt.  105. 

3.  Not  to  Be  Avoided  Unless  from  Necessity  — 
England.  —  Foster  v.  Jackson,  Hob.  54  ;  Hawks 
v.  Crofton,  2  Burr.  608. 

United  States.  —  Stearns  v.  Barrett,  1  Mason 
(U.  S.)  153;  Russell  v.  Wheeler,  Hempst.  (U. 
S.)  3  ;  U.  S.  v.  Keen,  1  McLean  (U.  S.)  429; 
Lincoln  v.  Cambria  Iron  Co.,  103  U.  S.  412; 
Glenn  v.  Sumner,  132  U.  S.  152. 

Alabama.  —  Toulmin  v.  Lesesne,  2  Ala.  359; 
Sawyer  v.  Fitts,  4  Stew.  &  P.  (Ala.)  365  ; 
Moody  v.  Keener,  7  Port,  (Ala.)  218;  Tippin 


v.  Petty,  7  Port.  (Ala.)  441  ;  Wittick  v.  Traun, 
27  Ala.  562,  62  Am.  Dec.  778 ;  St.  Clair  v. 
Caldwell,  72  Ala.  527. 

Connecticut.  —  Huntington  v.  Ripley,  1  Root 
(Conn.)  321  ;  Taylor  v.  Talman,  2  Root 
(Conn.)  291. 

Georgia.  —  Simmons  v.  Rarden,  9  Ga.  543 ; 
Wood  v.  McGuire,  17  Ga.  361,  63  Am.  Dec. 
246;  Small  v.  Hicks,  81  Ga.  691. 

Illinois.  —  Bond  v.  People,  39  111.  26 ;  Chit- 
tenden v.  Evans,  48  111.  52  ;  Hronek  v.  People, 
134  111.  139,  23  Am.  St.  Rep.  652. 

Indiana.- — Toler  v.  Keiher,  81  Ind.  383; 
Doolittle  v.  State,  93  Ind.  272 ;  Morford  v. 
Chicago,  etc.,  R.  Co.,  158  Ind.  494. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Salmon,  14 
Kan.  512;  Atchison,  etc.,  R.  Co.  v.  Conlon,  60 
Kan.  859,  57  Pac.  Rep.  1099. 

Kentucky.  —  Worford  v.  Isbel,  1  Bibb  (Ky.) 
247,  4  Am.  Dec.  633  ;  Crozier  v.  Gano,  1  Bibb 
(Ky.)  257;  Picket  v.  Richet,  2  Bibb  (Ky.) 
178;  Miller  v.  Shackleford,  4  Dana  (Ky.)  271. 

Louisiana.  —  State  v.  Alfred,  44  La.  Ann. 
582. 

Maryland.  —  Browne  v.  Browne,  22  Md.  103. 
Massachusetts.  —  Hodges    v.    Raymond,  9 
Mass.  316;  Porter  v.  Rummery,  10  Mass.  64; 
Vennard  v.  McConnell,  11  Allen  (Mass.)  555. 

Minnesota. — Jones  v.  King,  30  Minn.  368; 
Leftwich  v.  Day,  32  Minn.  512;  Moriarty  v. 
McDevitt,  46  Minn.  136. 

Missouri.  —  Stout  v.  Calver,  6  Mo.  254,  35 
Am.  Dec.  438 ;  Rembaugh  v.  Phipps,  75  Mo. 
422. 

New  Hampshire.  —  Allen  v.  Aldrich,  29  N. 
H.  63. 

New  Jersey.  —  Middleton  v.  Quigley,  12  N. 
J-  L.  352. 

New  York.  —  Thompson  v.  Button,  14  Johns. 
(N.  Y.)  84. 

North  Carolina.  —  Nixon  v.  Nunnery,  9  Ired. 
L.  (31  N.  Car.)  28;  Atlantic,  etc.,  R.  Co.  v. 
Purifoy,  95  N.  Car.  302. 

Ohio.  —  Markward  v.  Doriat,  21  Ohio  St. 
637- 

Pennsylvania.  —  Kerr  v.  Hawthorne,  4  Yeates 
(Pa.)  170;  Com.  v.  Spink,  137  Pa.  St.  255. 

Tennessee.  —  Boon  v.  Planters'  Bank,  3 
Humph.  (Tenn.)  84;  Robb  v.  Parker,  4  Heisk. 
(Tenn.)  58 ;  Carter  v.  Graves,  9  Yerg.  (Tenn.) 
446. 

Texas.  —  Burton  v.  Bondies,  2  Tex.  204 ; 
Steinberger  v.  State,  35  Tex.  Crim.  492. 

Vermont.  —  Manwell  v.  Manwell,  14  Vt.  14. 
Virginia.  —  Garland  v.  Bugg,   1   Hen.  &  M. 
(Va.)  374 ;  M'Murray  v.  Oneal,  1  Call  (Va.) 
246. 

Washington.  —  Blue  v.  McCabe,  5  Wash.  125. 
West  Virginia.  —  Lewis  v.  Childers,   13  W, 
Va.  1 ;  Black  v.  Thomas,  21  W.  Va,  709. 
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as  broad  as  the  issues  upon  which  the  jury  are  required  to  find,1  that  it  is  con- 
sistent with  the  instructions  given  by  the  court,2  and  that  it  conforms  to  the 
evidence,  unless  the  contrary  appears.3 

Conversely  it  is  declared,  that  if  the  point  on  which  the  verdict  is  given  be 
so  uncertain  that  it  cannot  be  clearly  ascertained  whether  the  jury  meant  to 
find  the  issue  or  not,  it  cannot  be  helped  by  intendment.4  And  nothing 
which  the  record  is  required  to  show  can  be  presumed  in  favor  of  a  verdict.5 

From  the  Standpoint  of  the  Jury's  Intention  their  verdict  should  be  regarded,  and 
when  this  can  be  ascertained,  if  consistent  with  legal  principles,  such  effect 
should  be  allowed  to  their  findings  as  will  most  nearly  conform  to  their  intent.6 
If  this  intention  would  be  discovered,  the  verdict  must  not  be  read  as  an 
abstraction,  as  it  is  but  a  step  in  the  cause,  to  be  construed  and  applied  rea- 
sonably in  the  light  of  all  the  proceedings.7    When  a  verdict  is  found  for  the 


Wisconsin.  —  Wausau  Boom  Co.  v.  Plumer, 
49  Wis.  1 1 8. 

Burden  of  Proof.  —  As  every  proper  intend- 
ment is  to  be  made  to  sustain  a  verdict,  it  is 
the  duty  of  the  excepting  party  to  show  that 
error  intervened  on  the  trial.  State  v.  Dixon, 
3  Iowa  416;  j^iKins  v.  Parkhurst,  17  Vt.  105. 
See  also  Elswick  v.  Newsom,  9  Dana  (Ky.) 
260. 

1.  Verdict  Presumed  to  Be  as  Broad  as  Issues.  — 

Reed  v.  Gentry,  7  Oregon  497. 

2.  Verdict  Presumed  to  Be  Consistent  with 
Instructions. —  People  v.  Lapique,  (Cal.  1901) 
67  Pac.  Rep.  14,  judgment  reversed  136  Cal. 
503;  Vincent  v.  State,  10  Tex.  App.  330. 

3.  Verdict  Presumed  to  Correspond  to  Evidence. 
—  Burnett  v.  Maxey,  9  Port.  (Ala.)  410;  Bedt- 
key  v.  Bedtkey,  15  S.  Dak.  310;  Williams  v. 
State,  (Tex.  Crim.  1896)  37  S.  W.  Rep.  741. 

4.  Verdicts  Not  Aidable  by  Intendment.  — 
Stearns  v.  Barrett,  1  Mason  (U.  S.)  153; 
Toulmin  v.  Lesesne,  2  Ala.  359;  Wood  v.  Mc- 
Guire,  17  Ga.  361,  63  Am.  Dec.  246;  Gerrish 
v.  Train,  3  Pick.  (Mass.)  124;  Coffin  v.  Jones, 
11  Pick.  (Mass.)  45;  Jewett  v.  Davis,  6  N.  H. 
518;  Kerr  v.  Hawthorne,  4  Yeates  (Pa.)  170. 

5.  What  Record  Required  to  Show  Not  Pre 
sumed. —  Marks  v.  State,  10  Tex.  App.  334. 

Findings  by  Court.  — ■  Where  facts  are  sub- 
mitted to  the  court  without  the  intervention  of 
a  jury,  the  inference,  in  the  absence  of  any 
objection  or  bill  of  exceptions  to  the  contrary, 
is  that  the  evidence  introduced  was  sufficient 
to  justify  the  finding.  Eason  v.  Fisher,  1 
Ark.  90. 

Verdict  Held  Sufficient.  —  In  an  action  to  re- 
cover several  penalties  due  plaintiff  by  reason 
of  defendant's  passing  plaintiff's  tollgate  with- 
out paying  toll,  although  the  causes  of  action 
embraced  in  the  suit  were  distinct  and  separate, 
a  general  verdict  of  not  guilty  is  sufficient, 
though  if  the  jury  had  found  for  the  plaintiff  a 
separate  verdict  on  each  count  might  have  been 
requisite.  Hannibal,  etc.,  Plank  Road,  etc.,  Co. 
v.  Bowling,  53  Mo.  311.  And  see  State  v. 
Henslee,  54  Mo.  518. 

6.  Intent  of  Jurors  to  Govern  Construction  — 
Alabama.  —  Steed  v.  Barnhill,  71  Ala.  157; 
Handley  v.  Lawley,  90  Ala.  527. 

Georgia.  —  Moses  v.  Eagle,  etc.,  Mfg.  Co.,  68 
Ga.  241  ;  Harvey  v.  Head,  68  Ga.  247. 

Illinois.  —  Hartford  F.  Ins.  Co.  v.  Vanduzor, 
49  111.  489. 

Kentucky.  —  Miller  v.  Shackleford,  4  Dana 
(Ky.)  264;  Bledsoe  y.  Cora,,  (Ky.  1889)  11 


S.  W.  Rep.  84;  Hays  v.  Com.,  (Ky.  1890)  14 
S.  W.  Rep.  833. 

Louisiana.  —  Theriot  v.  Henderson,  6  La. 
Ann.  222. 

Maryland.  —  Harford  County  v.  Wise,  71  Md. 
43- 

Massachusetts.  —  Chace  v.  Fall  River,  2 
Allen  (Mass.)  533. 

Minnesota.  —  Bishop  v.  St.  Paul  City  R.  Co., 
48  Minn.  26. 

Missouri.  —  Schaabs  v.  Woodburn  Sarven 
Wheel  Co.,  56  Mo.  176;  Taylor  v.  Short,  38 
Mo.  App.  21. 

Nezv  Jersey.  —  Cook  v.  State,  24  N.  J.  L.  843. 
New  York.  —  Goodenow  v.  Travis,  3  Johns. 
(N.  Y.)  427;  Kearney  v.  Metropolitan  El.  R. 
Co.,'  59  N.  Y.  Super.  Ct.  563  ;  Mechanics',  etc., 
Bank  v.  Livingston,  (N.  Y.  City  Ct.  Gen.  T.) 
4  Misc.  (N.  Y.)  255. 

Oregon.  —  Dray  v.  Crich,  3  Oregon  298. 
South  Dakota.  — ■  Kelsey  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  80  ;  Jeansch  v.  Lewis,  1  S.  Dak. 
609. 

Texas.  —  Mays  v.  Lewis,  4  Tex.  38;  Harris 
v.  State,  8  Tex.  App.  91  ;  Plumley  v.  State,  8 
Tex.  App.  529;  Vincent  v.  State,  10  lex.  App. 
330. 

Vermont.  —  Manwell  v.  Manwell,  14  Vt.  14. 
"  Guilty  as  Alleged  in  the  Indictment  and  not 
guilty  as  to  the  residue "  is  equivalent,  as  a 
matter  of  law,  to  a  verdict  of  guilty.    Com.  v. 
Morgan,  107  Mass.  199. 

"  Not  Guilty  of  a  Criminal  Assault  or  Intent  to 
Injure "  is  to  be  construed  as  an  acquittal. 
People  v.  Hale,  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Crim.  533. 

7.  Verdict  to  Be  Read  as  Abstraction  —  Georgia. 
—  Arnold  v.  State,  51  Ga.  144;  Harvey  v. 
Head,  68  Ga.  247 ;  Baker  v.  Thompson,  89  Ga. 
486. 

Illinois.  —  Bond  v.  People,  39  111.  26. 
Iowa.  —  Hattenback  v.  Hoskins,  12  Iowa  109. 
Louisiana.  —  State  v.  West,  45  La.  Ann.  928. 
Michigan.  —  Wilson  v.  McCrillies,  50  Mich. 
347- 

Missouri.  —  Muller  v.  St.  Louis  Hospital 
Assoc.,  73  Mo.  242. 

North  Carolina.  —  Atlantic,  etc.,  R.  Co.  v. 
Purifoy,  95  N.  Car.  302. 

Texas.  —  Burgess  v.  State,  33  Tex.  Crim.  g  ; 
Cooper  v.  State,  (Tex.  Crim.  1893)  20  S.  W. 
Ren.  979. 

Virginia.  —  Hoback  v.  Com.,  28  Gratt.  (Va.) 
922. 

Wisconaiih — Mack.  v.  Bensley,  74  Wis.  iu 
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plaintiff  or  defendant,  the  presumption  always  arises  that  the  jury  have  found 
all  the  facts  necessary  to  support  it.1  And  where  several  issues  are  submitted 
and  a  general  verdict  rendered,  the  legal  inference  is,  that  all  the  material 
issues  have  been  found  in  favor  of  the  prevailing  party.*4 

Where  Two  Counts  of  Varying  Grades  are  properly  contained  in  an  indictment  and 
are  of  the  same  nature,  and  are  connected  with  and  growing  out  of  the  same 
transaction  though  the  punishment  for  each  grade  may  be  different,  the  legal 
intendment  of  a  general  verdict  is  to  find  the  defendant  guilty  of  the  highest 
grade  charged.3 

A  Failure  to  Find  as  to  One  or  More  Defendants  where  a  verdict  of  guilty  is  rendered 
against  others,  is  equivalent  to  an  acquittal  of  the  former.* 

A  Failure  to  Find  as  to  Several  Counts  in  an  indictment  and  a  verdict  of  guilty 
upon  another  count  is  to  be  construed  as  an  acquittal  on  the  counts  disre- 
garded.5 And  as,  where  a  new  trial  is  had,  the  defendant  can  be  tried  again 
on  only  the  count  upon  which  he  has  been  convicted,  a  failure  to  find  on  such 
count  is  an  acquittal  upon  all  the  counts.6 


1.  Welch  v.  Fourier,  6  Ala.  516;  Hickman  v. 
Southerland,  4  Bibb  (Ky.)  194;  Wolf  v.  Good- 
hue F.  Ins.  Co.,  43  Barb.  (N.  Y.)  400;  State  v. 
Craige,  89  N.  Car.  475,  45  Am.  Rep.  698 ;  Bybee 
v.  Burbank,  2  Oregon  295  ;  Richardson  v.  Roy- 
al ton,  etc.,  Turnpike  Co.,  6  Vt.  496;  Fitzer  v. 
McCannah,  14  Wis.  63. 

2.  Presumption  as  to  Issues — California. — 
Merritt  v.  Wilcox,  52  Cal.  238. 

Connecticut.  —  State  v.  Tuller,  34  Conn.  280. 
Illinois.  —  Rhoads  v.  Metropolis,  36  111.  App. 
123. 

Indiana.  —  Lovell  v.  State,  45  Ind.  550. 

Kentucky.  —  Worford  v.  Isbel,  1  Bibb  (Ky.) 
247,  4  Am.  Dec.  633. 

Missouri.  —  State  v.  Bean,  21  Mo.  269. 

New  Hampshire.  —  Hill  v.  Pine  River  Bank, 
45  N.  H.  300 ;  Allard  v.  Hamilton,  58  N.  H. 
416. 

New  York.  —  Sheldon  v.  Edwards,  35  N.  Y. 
279. 

Ohio.  —  Eldredge  v.  State,  37  Ohio  St.  191. 

Rhode  Island.  —  Carroll  v.  Graham,  8  R.  I. 
242;  Burdick  v.  Burdick,  15  R.  I.  165. 

Texas.  —  Western  Union  Tel.  Co.  v.  Johnson, 
16  Tex.  Civ.  App.  546. 

Vermont.  —  White  v.  Simonds,  33  Vt.  178, 
78  Am.  Dec.  620. 

West  Virginia.  —  Moody  v.  State,  1  W.  Va. 
337- 

A  Finding  for  One  Party  is,  by  necessary  im- 
plication, adverse  to  the  opposite  party.  Tay- 
lor v.  Short,  38  Mo.  App.  21. 

This  May  Be  Rebutted  by  showing  that  on  one 
or  more  of  the  issues  no  evidence  was  offered. 
Rhoads  v.  Metropolis,  36  111.  App.  123. 

A  Withdrawal  of  All  but  One  of  Several  Counts 
in  an  indictment  qualifies  a  general  verdict  of 
guilty  and  restricts  it  to  the  one  count.  The 
legal  result  is  an  acquittal  as  to  the  counts 
withdrawn.  State  v.  Thompson,  95  N.  Car. 
506.  See  also  Jones  v.  Cooke,  3  Dev.  L.  (14 
N.  Car.)  112. 

3.  Counts  of  Varying  Grade  —  Arkansas. — 
Compare  Martin  v.  State,  46  Ark.  38. 

Georgia.  —  Dean  v.  State,.  43  Ga.  218:  Welch 
v.  State.  50  Ga.  128,  15  Am.  Rep.  600:  Adams 
v.  State,  52  Ga.  565 ;  Estes  v.  State,  55  Ga. 
131  ;  Yarborotisrh  v.  State.  86  Ga.  396. 

Illinois.  —  Lvons  v.  People,  68  111.  271;  Love 
1.  People,  160  111.  501. 


Indiana.  —  Frolich  v.   State,    11   Ind.  213; 
Rose  v.  State,  82  Ind.  344. 
Louisiana.  —  State  v.  Crenshaw,  45  La.  Ann. 

496. 

Maryland. — ■  Manly  v.  State,  7  Md.  135. 
Minnesota.  — ■  Bilansky    v.    State,    3  Minn. 

427. 

New  Mexico.  —  Territory  v.  Romine,  2  N. 
Mex.  114;  Territory  v.  Yarberry,  2  N.,  Mex. 
391- 

New    York  ■  Conkey    v.    People,    1  Abb. 

App.  Dec.  (N.  Y.)  418,  5  Park.  Crim.  (N.  Y.) 

North  Carolina.  —  State  v.  Carter,  113  N. 
Car.  639. 

Pennsylvania.  —  Harman  v.  Com.,  12  S.  & 
R.  (Pa.)  69. 

South  Carolina. —  State  v.  Nelson,  14  Rich. 
L.  (S.  Car.)  169,  94  Am.  Dec.  130. 

Wyoming.  —  Cook  v.  Territory,  3  Wyo.  no. 
On  an  Indictment  for  Murder  Containing  Only 
One  Count  the  jury  may  find  the  prisoner  guilty 
of  manslaughter,  yet  having  found  him  guilty 
generally,  it  must  be  taken  as  referring  to  the 
offense  in  the  indictment.  O'Connor  v.  State, 
9  Fla.  215. 

4.  Silence  as  to  Part  of  Defendants,  —  Bloomhuff 

v.  State,  8  Blackf.  (Ind.)  205. 

5.  Alabama.  —  Nabors  v.  State,  6  Ala.  200 ; 
Bell  v.  State,  48  Ala.  684,  17  Am.  Rep.  40. 

Florida. — Johnson  v.  State,  27  Fla.  245. 
Georgia. —  Hathcock  v.  State,  88  Ga.  91. 
Illinois.  —  Chambers  v.  People,   5   111.  351; 
Keedy  v.  People,  84  111.  569  ;  Thomas  v.  People, 
113  111.  531. 

Indiana.  —  Weinzorpflin  v.  State,  7  Blackf. 
(Ind.)  186;  Hayworth  v.  State,  14  Ind.  590. 

Louisiana.  —  State  v.  Calvin,  42  La.  Ann. 
978. 

Mississippi.  —  Morris  v.  State,  8  Smed.  &  M. 
(Miss.)  762. 

Missouri.  —  State  v.  Grimes,  29  Mo.  App. 
470;  State  v.  Cofer,  68  Mo.  120. 

North  Carolina.  —  State  v.  Taylor,  84  N.  Car. 
773- 

See  also  Morehead  v.  State.  34  Ohio  St. 
212:  Girts  v.  Com.,  22  Pa.  St.  351;  People  v. 
Chalmers,  5  Utah  201  :  Kirk  v.  Com.,  9  Leigh 
(Va..)  627  ;  State  v.  Hill.  30  Wis.  4T6. 

6.  Disregard  of  Issues  upon  New  Trial.  — 
State  v.  Gannon,  11  Mo.  App.  502. 
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Where  a  Single  Degree  of  a  Crime  Is  Charged  in  an  indictment,  a  conviction  of  a 
lesser  degree  is  an  acquittal  of  the  degree  charged,1  and  where  an  assault  with 
intent  to  maim  and  kill  is  charged,  a  conviction  of  an  assault  with  intent  to 
kill  is  equivalent  to  an  acquittal  of  the  assault  with  intent  to  maim.3 

A  Verdict  in  Favor  of  One  Party  is  usually  construed  to  be  a  verdict  against 
the  other.3 

The  Test  of  the  Sufficiency  of  a  verdict  is  this:  Is  it  so  certain  that  the  court 
can  give  judgment  upon  it  ? 4 

1.  Verdict  for  Lesser  Degree  than  That  Charged. 
—  Miller  v.  State,  58  Ga.  200  ;  Bryant  v.  State, 
72  Ind.  400;  State  v.  Leavitt,  87  Me.  72;  Weig- 
horst  ir.  State,  7  Md.  442 ;  State  v.  Lessing,  16 
Minn.  75;  State  v.  Ball,  27  Mo.  324;  State  v. 
Brannon,  55  Mo.  63,  17  Am.  Rep.  643;  State  v. 
Grimes,  29  Mo.  App.  470 ;  Waddill  v.  State,  33 
Tex.  343. 

2.  Assault  with  Intent  to  Maim  and  Kill.  — 

State  v.  Leavitt,  87  Me.  72;  State  v.  Chumley, 
67  Mo.  41. 

3.  Verdict  in  Favor  of  One  Party  Construed.  — 
Cane  v.  Watson,  Morr.  (Iowa)  52;  New  York, 
etc.,  R.  Co.  v.  Gallaher,  79  Tex.  685. 

4.  Test  of  Sufficiency.  —  Burton  v.  Bondies,  2 
Tex.  203. 

Various  Verdicts  Construed  —  England.  —  Reg. 
v.  Gray,  1 7  Cox  C.  C.  299 ;  Kerry  v.  England, 
(1898)  A.  C.  742,  67  L.  J.  P.  C.  150. 

United  States. — ■  Jolly  v.  U.  S.,  170  U.  S. 
402 ;  Gardes  v.  U.  S.,  (C.  C.  A.)  87  Fed.  Rep. 
172. 

Alabama. — -Owens  v.  State,  104  Ala.  18; 
Taylor  v.  State,  114  Ala.  20;  Handy  v.  State, 
121  Ala.  13;  Parish  v.  State,  130  Ala.  92. 

Arkansas.  —  Hembree  v.  State,  68  Ark.  621, 
58  S.  W.  Rep.  350. 

California.  —  Smith  v.  Mohn,  87  Cal.  489 ; 
People  v.  Smith,  103  Cal.  563;  Lake  Shore 
Cattle  Co.  v.  Modoc  Land,  etc.,  Co.,  130  Cal. 
669;  People  v.  Lapique,  (Cal.  1901)  67  Pac. 
Rep.  14,  judgment  reversed  136  Cal.  503. 

Colorado.  — ■  Newman  v.  People,  23  Colo.  300  ; 
Bigcraft  v.  People,  30  Colo.  298. 

Florida.  —  Russell  v.  Marks,  32  Fla.  456 ; 
Johns  v.  State,  (Fla.  1903)  35  So.  Rep.  71  ; 
Henry  v.  State,  39  Fla.  233 ;  Smith  v.  State, 
40  Fla.  203. 

Georgia.  —  Bernhard  v.  State,  76  Ga.  613; 
Nobles  v.  State,  98  Ga.  73 ;  Waver  v.  State, 
108  Ga.  77s;  Smith  v.  State,  109  Ga.  479. 

Hawaii.  —  Rex  v.  Naone,  2  Hawaii  746  ;  Rex 
v.  Camacho,  3  Hawaii  385. 

Idaho.  —  In  re  Alcorn,  7  Idaho  101. 

Illinois.  —  Meadowcroft  v.  People,  163  111. 
56,  54  Am.  St.  Rep.  447  ;  Illinois  Cent.  R.  Co. 
v.  Reardon,  157  111.  372;  Cleveland,  etc.,  R.  Co. 
v.  Eggmann,  71  111.  App.  42;  Looney  v.  People, 
81  111.  App.  370;  Illinois  Steel  Co.  v.  Ostrow- 
ski,  93  111.  App.  57  ;  Wabash  R.  Co.  v.  Smillie, 
97  HI-  App.  7 ;  Coal  Valley  Min.  Co.  v.  Hay- 
wood, 98  111.  App.  258. 

Indiana.  —  Bissot  v.  State,  53  Ind.  408;  Tee- 
garden  v.  Lewis,  145  Ind.  98 ;  Dean  v.  State, 
147  Ind.  215;  Garrett  v.  State,  149  Ind.  264; 
Bealer  v.  State,  150  Ind.  390;  Roush  v.  Roush, 
154  Ind.  562;  Alexandria  Min.,  etc.,  Co.  v. 
Painter,  1  Ind.  App.  587;  Cooper  v.  Forgey,  14 
Ind.  App.  151  ;  Brudi  v.  Trentman,  16  Ind. 
App.  512;  State  v.  Griffin,  16  Ind.  App.  555; 
Gaston  v.  Bailey,  24  Ind.  App.  24 ;  Indiana 


Natural,  etc.,  Gas  Co.  v.  Anthony,  26  Ind. 
App.  307 ;  Indiana  Bituminous  Coal  Co.  v. 
Bufi'ey,  28  Ind.  App.  108. 

Iozva.  —  De  Goey  v.  Van  Wyk,  97  Iowa  491. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Lee,  8 
Kan.  App.  24. 

Kentucky.  —  Tobin  v.  South,  (Ky.  1896)  36 
S.  W.  Rep.  1039;  Chesapeake,  etc.,  R.  Co.  v. 
Maddox,  (Ky.  1897)  42  S.  W.  Rep.  1124; 
Whiteneck  v.  Com.,  (Ky.  1900)  56  S.  W.  Rep. 
3,  denying  rehearing  (Ky.  1900)  55  S.  W.  Rep. 
916. 

Louisiana.  —  Kelly  v.  Caldwell,  4  La.  38 ; 
Delee  v.  Hatcher,  19  La.  Ann.  98. 

Maine.  —  State  v.  Tibbetts,  86  Me.  189; 
Kimball  v.  Page,  96  Me.  487. 

Maryland.  —  Hechter  v.  State,  94  Md.  429. 

Massachusetts.  —  Com.  v.  McGrath,  115 
Mass.  150;  Com.  v.  Donovan,  170  Mass.  228; 
Com.  v.  Storti,  177  Mass.  399. 

Minnesota.  —  Eklund  v.  Martin,  87  Minn. 
44L 

Mississippi.  —  Goolsby  v.  State,  (Miss.  1903) 
35  So.  Rep.  212;  Westbrook  v.  State,  52  Miss. 
777;  Gates  v.  State,  71  Miss.  874;  Cannon  v. 
State,  75  Miss.  364 ;  Davis  v.  Searcy,  79  Miss. 
292. 

Missouri.  —  Schaabs  v.  Woodburn  Sarven 
Wheel  Co.,  56  Mo.  173;  Rembaugh  v.  Phipps, 
75  Mo.  422 ;  Hoyle  v.  Farquharson,  80  Mo. 
378;  State  v.  Jones,  106  Mo.  302;  State  v.  Van 
Wye,  136  Mo.  227,  58  Am.  St.  Rep.  627;  State 
v.  Pierce,  136  Mo.  34;  State  v.  Schmidt,  137 
Mo.  266;  Ryors  v.  Prior,  31  Mo.  App.  555; 
Taylor  v.  Short,  38  Mo.  App.  21  ;  Suddarth  v. 
Empire  Lime  Co.,  79  Mo.  App.  585,  2  Mo.  App. 
Rep.  512;  Jones  v.  St.  Louis,  etc.,  R.  Co.,  89 
Mo.  App.  653. 

Nebraska.  —  Glaze  v.  Keith,  55  Neb.  593; 
Brennan-Love  Co.  v.  Mcintosh,  62  Neb.  522; 
Bonawitz  v.  De  Kalb,  (Neb.  1902)  89  N.  W. 
Rep.  379 ;  Storey  v.  Kerr,  (Neb.  1902)  89  N. 
W.  Rep.  601. 

New  Jersey.  —  Harper-Hollingsworth,  etc., 
Co.  v.  Mountain  Water  Co.,  (N.  J.  1903)  56 
Atl.  Rep.  297. 

New  York.  —  State  Bank  v.  Southern  Nat. 
Bank,  170  N.  Y.  1  ;  Mechanics',  etc.,  Bank  v. 
Livingston,  (N.  Y.  City  Ct.  Gen.  T.)  4  Misc. 
(N.  Y.)  255  ;  Doheny  v.  Lacy,  42  N.  Y.  App. 
Div.  218;  People  v.  Cox,  67  N.  Y.  App.  Div. 
344 ;  Gray  v.  Brooklyn  Heights  R.  Co.,  72  N. 
Y.  App.  Div.  454- 

North  Carolina.  —  Cook  v.  Guirkin,  121  N. 
Car.  17;  State  v.  Barnes,  122  N.  Car.  1031. 

Ohio.  —  Harrington  v.  State,  4  Ohio  Dec. 
(Reprint)  402,  2  Cleve.  L.  Rep.  113;  Calvin 
v.  State,  12  Ohio  St.  60;  Fries  v.  Mack,  33 
Ohio  St.  52. 

South  Carolina.  —  State  v.  Norris,  65  S.  Car. 
287. 


29  C.  of  L. — 65 
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g.  Surplusage  —  (i)  In  General.  — When  a  jury  find  not  only  the  issues 
submitted  to  them,  but  embrace  in  their  verdict  the  determination  of  matters 
not  involved  in  the  controversy,  these  redundant  matters  are  denominated 
surplusage.1  Under  these  circumstances,  the  maxim  utile  per  inutile  non 
vitiatur  is  applicable,2  and  such  portion  of  the  verdict  as  lies  beyond  the 
legitimate  province  of  the  jury  may  be  disregarded  or  rejected.3    The  rule  in 


Texas.  —  Gulf,  etc.,  R.  Co.  v.  James,  73  Tex. 
12,  15  Am.  St.  Rep.  743;  Kinkier  v.  Junica,  84 
Tex.  116;  Clark  v.  Gallaher,  3  Tex.  Civ.  App. 
541  ;  Houston,  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  506;  Cole  v.  State, 
32  Tex.  Crim:  423  ;  Fry  v.  State,  36  Tex.  Crim. 
582 ;  Isaacs  v.  State,  36  Tex.  Crim.  505  ;  Ros- 
son  v.  State,  37  Tex.  Crim.  87;  Looman  v. 
State,  37  Tex.  Crim.  276 ;  Davidson  v.  State, 
40  Tex.  Crim.  285  ;  Padron  v.  State,  41  Tex. 
Crim.  548;  Lafferty  v.  State,  41  Tex.  Crim. 
606 ;  Garza  v.  State,  43  Tex.  Crim.  499 ;  Reed 
v.  Phillips,  (Tex.  Civ.  App.  1896)  33  S.  W. 
Rep.  986  ;  Chisum  v.  Chesnutt,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  758;  Hudson  v.  State, 
(Tex.  Crim.  1896)  37  S.  W.  Rep.  325;  Scottish- 
American  Mortg.  Co.  v.  Scripture,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  210;  Luckie  v. 
Schneider,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  690  ;  Pierpont  Mfg.  Co.  v.  Goodman  Pro- 
duce Co.,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
347 ;  Elmendorf  v.  Schuh,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  797;  Galveston,  etc.,  R. 
Co.  v.  Hubbard,  (Tex.  Civ.  App.  1902)  70  S. 
W.  Rep.  112;  Rountree  v.  Haynes,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  435  ;  Heinen  v.  State, 
(Tex.  Crim.  1903)  74  S.  W.  Rep.  776;  Miller 
v.  State,  (Tex.  Crim.  1903)  77  S.  W.  Rep.  800. 

Virginia.  —  Hansbrough  v.  Neal,  94  Va.  722. 

Washington.  —  Peterson  v.  Wright,  9  Wash. 
202. 

Wisconsin.  —  State  v.  Wolfrum,  88  Wis.  481 ; 
Tandy  v.  State,  94  Wis.  498. 

1.  Surplusage  —  England.  —  Plunket  v. 
Kingsland,  7  Bro.  P.  C.  404 ;  Coke's  Litt.  227. 

United  States.  —  Patterson  v.  U.  S.,  2  Wheat. 
(U.  S.)  221  ;  Statler  v.  U.  S.,  157  U.  S.  277. 

Alabama.  —  Lassiter  v.  Thompson,  85  Ala. 
223.  .  : . 

California.  —  People  v.  Ah  Kim,  34  Cal.  189; 
Pierce  v.  Schaden,  62  Cal.  283. 

Georgia.  ■ —  Hudson  v.  Hawkins,  79  Ga.  274. 

Illinois.  —  Henderson  v.  People,  165  111.  607; 
Hodge  v.  People,  78  111.  App.  378. 

Indian  Territory.  —  Wilson  v.  Durant,  1  In- 
dian Ter.  532. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Chandler,  (Ky.  1902)  70  S.  W.  Rep.  666,  re- 
hearing denied  (Ky.  1903)  72  S.  W.  Rep.  805. 

Louisiana.  —  State  v.  Bradley,  6  La.  Ann. 
556. 

Massachusetts.  —  Bacon  v.  Callender,  6 
Mass.  303. 

Missouri.  —  Poulson  v.  Collier,  18  Mo.  App. 
S83. 

Nebraska.  —  McEldon  v.  Patton,  (Neb. 
1903)  93  N.  W.  Rep.  938. 

New  York.  —  Goodenow  v.  Travis,  3  Johns. 
(N.  Y.)  427. 

Pennsylvania.  —  Bower  v.  Fenn,  90  Pa.  St. 
359,  35  Am.  Rep.  662. 

South  Carolina.  —  State  v.  McGee,  55  S.  Car. 
247,  74  Am.  St.  Rep.  741. 


Texas.  —  Burton  v.  Bondies,  2  Tex.  203. 
Virginia.  —  Garrard  v.  Henry,  6  Rand.  (Va.) 
114. 

2.  Utile  per  Inutile  Non  Vitiatur  Applicable.  — 

Coke's  Litt.  227. 

Iowa.  —  Cropper  v.  U.  S.,  Morr.  (Iowa)  259. 

Kentucky.  —  Tuley  v.  Mauzey,  4  B.  Mon. 
(Ky.)  S. 

Louisiana.  —  State  v.  Bradley,  6  La.  Ann. 
556 ;  State  v.  Burns,  30  La.  Ann.  679 ;  Wallis 
v.  Bazet,  34  La.  Ann.  131. 

Maryland.  —  Gover  v.  Turner,  28  Md.  600. 

Mississippi.  —  Windham  v.  Williams,  27 
Miss.  313;  Traube  v.  State,  56  Miss.  153. 

Pennsylvania.  —  Shirtz  v.  Shirtz,  5  Watts 
(Pa.)  255;  Leineweaver  v.  Stoever,  17  S.  & 
R.  (Pa.)  297. 

Tennessee.  —  Wallace  v.  State,  2  Lea 
(Tenn.)  29. 

Texas.  —  Perry  v.  State,  44  Tex.  473. 

Virginia.  —  Harvey  v.  Com.,  23  Gratt.  (Va.) 
941. 

West  Virginia.  —  State  v.  Greer,  22  W.  Va. 
800. 

Wisconsin.  —  State  v.  Jenkins,  60  Wis.  599. 

3.  Surplusage  May  Be  Rejected  —  United 
States.  —  U.  S.  v.  One  Case  Stereoscopic  Slides, 
1  Sprague  (U.  S.)  467.  See  also  Stearns  v. 
Barrett,  1  Mason  (U.  S.)  153. 

Alabama.  —  Toulmin  v.  Lesesne,  2  Ala.  359; 
Glidden  v.  Street,  68  Ala.  600 ;  Washington  v. 
State,  117  Ala.  30;  Henson  v.  State,  120  Ala. 
316. 

Arkansas.  —  Evans  v.  State,  58  Ark.  47. 

California.  —  People  v.  Ah  Kim,  34  Cal.  189; 
Watson  v.  San  Francisco,  etc.,  R.  Co.,  50  Cal. 
523;  Chamberlin  v.  Vance,  51  Cal.  75;  Mar- 
quard  v.  Wheeler,  52  Cal.  445 ;  Pierce  v. 
Schaden,  62  Cal.  283. 

Georgia.  —  Worthan  v.  Brewster,  30  Ga.  112; 
Knapp  v.  Harris,  60  Ga.  398 ;  North,  etc.,  St. 
R.  Co.  v.  Crayton,  86  Ga.  499. 

Illinois.  —  Hodge  v.  People,  78  111.  App.  378. 

Indiana.  —  Dunlop  v.  Hayden,  29  Ind.  303 ; 
Van  Valkenburgh  v.  Dean,  15  Ind.  App.  693. 

Iowa.  —  Cropper  z>.  U.  S.,  Morr.  (Iowa)  259; 
State  v.  Williams,  8  Iowa  533. 

Kansas.  —  Nation  v.  Littler,  59  Kan.  773,  52 
Pac.  Rep.  96. 

Kentucky.  —  Tuley  v.  Mauzey,  4  B.  Mon. 
(Ky.)  5. 

Louisiana.  —  Wallis  v.  Bazet,  34  La.  Ann. 
131- 

Maine.  —  Hobart  v.  Hagget,  12  Me.  67. 

Maryland.  —  Browne  v.  Browne,  22  Md.  115; 
Gover  v.  Turner,  28  Md.  600. 

Massachusetts.  —  Lincoln  v.  Hapgood,  11 
Mass.  350;  Ashton  v.  Touhey,  131  Mass.  26. 

Michigan.  —  Rawson  v.  McElvaine,  49  Mich. 
194- . 

Mississippi.  —  Longacre  v.  State,  2  How. 
(Miss.)  637;  Thornton  v.  Lucas,  (Miss.  1901) 
29  So.  Rep.  400. 


1026 


Volume  XXIX. 


Various  Kinds  of  Verdicts. 


VERDICT. 


Partial  Verdict. 


respect  to  the  rejection  of  surplusage  does  not  apply  where  the  redundant 
findings  are  substantially  variant  from  those  which  are  responsive  to  the 
issues,1  or  where  the  surplus  clearly  shows  that  the  jury  reasoned  incorrectly, 
or  that  they  came  to  their  conclusion  from  false  premises.3 

(2)  Recommendation  to  Mercy.  — ■  It  not  infrequently  happens  that  a  jury, 
in  rendering  a  verdict  of  guilty  upon  the  trial  of  an  indictment  for  a  capital 
offense,  moved  by  compassion,  or  impressed  with  the  belief  that  circumstances 
exist  palliating  the  atrocity  of  the  crime  committed,  add  to  their  verdict  a 
recommendation  of  the  prisoner  to  the  mercy  of  the  court.  In  the  absence 
of  a  statute  prescribing  the  effect  of  a  verdict  of  "  guilty  with  mitigating 
circumstances,"  3  it  has  generally  been  held  that  such  invocation  of  judicial 
clemency  is  merely  an  addition  to,  and  not  a  qualification  of,  the  verdict, 
which  the  court  is  at  perfect  liberty  to  reject  or  disregard  as  surplusage. 1 

2.  Partial  Verdict.  —  A  partial  verdict  is  a  verdict  in  a  criminal  case  whereby 
there  is  a  conviction  as  to  part  of  the  charge,  or  as  to  part  of  a  count  capable 
of  division,  and  silence  or  an  acquittal  as  to  the  residue.5  A  partial  verdict 
has  also  been  held  proper  where  it  appears  from  the  evidence  that  the  guilt  of 
the  prisoner  does  not  extend  to  the  full  charge  specified  in  the  indictment.6 


Missouri.  —  State  v.  Knight,  46  Mo.  83 ; 
Hancock  v.  Buckley,  18  Mo.  App.  459. 

Nebraska.  —  State  v.  Beall,  48  Neb.  817.  See 
also  Gregory  v.  Frothingham,  1  Nev.  253. 

New  Hampshire.  —  Odlin  v.  Gove,  41  N.  H. 
478 ;  Tucker  v.  Cochran,  47  N.  H.  54. 

New  York.  —  Sanders  v.  New  York  El.  R. 
Co.,  16  Daly  (N.  Y.)  261.  But  see  Pappen- 
heim  v.  Metropolitan  El.  R.  Co.,  57  N.  Y.  Super. 
Ct.  281. 

North  Carolina.  —  Hawkins  v.  House,  65  N. 
Car.  614. 

Pennsylvania.  —  Fisher  v.  Kean,  1  Watts 
(Pa.)  259;  Cavene  v.  McMichael,  8  S.  &  R. 
(Pa.)  441  ;  Pittsburgh  v.  McKnight,  91  Pa.  St. 
202. 

South  Carolina.  —  Massey  v.  Duren,  7  S.  Car. 
310. 

Tennessee.  —  Wallace  v.  State,  2  Lea  (Tenn.) 
29. 

Texas.  —  Burton  v.  Bondies,  2  Tex.  204. 

Virginia.  —  Wells  v.  Garland,  2  Va.  Cas.  471. 

West  Virginia.  —  Martin  v.  Ohio  River  R. 
Co.,  37  W.  Va.  349. 

Wisconsin.  —  Parkinson  v.  McQuaid,  54  Wis. 
473  ;  State  v.  Jenkins,  60  Wis.  599. 

1.  Surplusage  Substantially  Variant  from  Re- 
sponsive Findings.  —  Patterson  v.  U.  S.,  2 
Wheat.  (U.  S.)  221  ;  Papenheim  v.  Metro- 
politan El.  R.  Co.,  57  N.  Y.  Super.  Ct.  281  ; 
Glass  v.  Blair,  4  Pa.  St.  196;  Charleston  v. 
Weikman,  2  Spears  L.  (S.  Car.)  371. 

2.  Surplusage  Showing  Incorrect  Reasoning  of 
Jury.  —  Gregory  v.  Frothingham,  1  Nev.  253 ; 
Parlin  v.  Barnett,  35  Oregon  568. 

3.  Recommendation  to  Mercy. —  Hicks  v.  State, 
25  Fla.  53s ;  Stallings  v.  State,  47  Ga.  572; 
Johnson  v.  State,  48  Ga.  116;  West  v.  State, 
49  Ga.  451;  Wair  v.  State,  51  Ga.  303; 
Stephens  v.  State,  51  Ga.  236;  Brantley  v. 
State,  87  Ga.  149;  Pool  v.  State,  87  Ga.  526. 
See  also  Thomas  v.  State,  89  Ga.  479 ;  Lewis 
v.  State,  3  Head  (Tenn.)  127;  Lancaster  v. 
State,  91  Tenn.  267. 

4.  Regarded  as  Surplusage  —  California.  — 
People  v.  Lee,  17  Cal.  76. 

Florida.  —  Hicks  v.  State,  25  Fla.  535. 
Georgia.  —  Roby  v.  State,  61  Ga.  45. 


Kansas.  —  State  v.  Potter,  15  Kan.  303. 

Louisiana.  —  State  v.  Bradley,  6  La.  Ann. 
556;  State  v.  O'Brien,  22  La.  Ann.  27;  State 
v.  Rosa,  26  La.  Ann.  75. 

Mississippi.  —  Penn  v.  State,  62  Miss.  450. 

Nevada.  —  State  v.  Stewart,  9  Nev.  120; 
State  v.  Vasquez,  16  Nev.  42. 

South  Carolina.  —  State  v.  Bennett,  40  S. 
Car.  308. 

Tennessee.  —  Greer  v.  State,  3  Baxt.  (Tenn.) 
321.    See  also  Ray  v.  State,  108  Tenn.  282. 

West  Virginia.  —  State  v.  Newman,  49  W. 
Va.  724.  4 

5.  Partial  Verdict.  —  Cent.  Diet.,  "Partial;" 
1  Chitty's  Crim.  Law  637. 

England. —  Rex  v.  Hunt,  2  Campb.  583:  Reg. 
v.  Craddock,  14  Jur.  1031. 

Alabama.  —  Nabors  v.  State,  6  Ala.  200  ;  Ox- 
ford v.  State,  33  Ala.  416. 

Georgia.  —  Lynes  v.  State,  46  Ga.  208. 

Illinois.  —  Stoltz  v.  People,  5  111.  168. 

Indiana.  —  Weinzorpflin  v.  State,  7  Blackf . 
(Ind.)  186. 

Louisiana.  —  State  v.  Calvin,  42  La.  Ann. 
978. 

Maine. — -State  v.  Phinney,  42  Me.  384. 
Maryland.  —  See    State    v.    Sutton,    4  Gill 
(Md.)  494. 

Mississippi.  —  Swinney  v.  State,  8  Smed.  & 
M.  (Miss.)  576 ;  Morris  v.  State,  8  Smed.  & 
M.  (Miss.)  763. 

New  York.  —  People  v.  McDonald,  49  Hun 
(N.  Y.)  67;  Guenther  v.  People,  24  N.  Y. 
100. 

North  Carolina.  —  State  v.  Taylor,  84  N.  Car. 
773-_ 

Virginia.  —  Kirk  v.  Com.,  9  Leigh  (Va.) 
627  ;  Page  v.  Com.,  9  Leigh  (Va.;  683. 

A  Partial  Finding  on  a  Count  Not  Capable  of 
Division  is  void.  State  v.  Creighton,  1  Nott 
&  M.  (S.  Car.)  256. 

Partial  Verdict  Should  Specify  Counts  on  which 
the  defendant  is  found  guilty.  Day  v.  People, 
76  111.  380;  State  v.  Blunt,  no  Mo.  322;  Car- 
ter v.  State,  20  Wis.  647. 

6.  Conviction  as  Far  as  Evidence  Warrants.  — 
1  Chitty's  Crim.  Law  250,  251,  637;  2  Hawk., 
c.  26,  §  75;  Harris  v.  People,  64  N.  Y.  148. 
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And  Where  the  Crime  Charged  Includes  One  of  a  Lesser  Degree,  the  prisoner  may  be 
found  guilty  of  the  inferior  and  acquitted  of  the  greater.1 

3.  Special  Verdict  —  a.  Definition.  —  A  special  verdict  is  one  in  which 
the  jury  state  the  naked  facts,  as  they  find  them  to  be  proved,  and  pray  the 
advice  of  the  court  thereon  ;  concluding  conditionally,  that  if  upon  the  whole 
matter  the  court  should  be  of  opinion  that  the  plaintiff  had  cause  of  action, 
they  then  find  for  the  plaintiff;  if  otherwise,  then  for  the  defendant.3 

b.  Origin  and  Object.  —  These  verdicts  are  said  to  be  grounded  upon 
an  early  English  statute,  which  enacts  that  "  the  justices  of  assize  shall  not 
compel  the  jurors  to  say  precisely  whether  it  be  a  disseizin  or  not,  so  as  they 
state  the  truth  of  the  fact  and  pray  the  aid  of  the  justices;  but  if  they  will 
say,  of  their  own  accord,  that  it  is  a  disseizin,  their  verdict  shall  be  admitted 
at  their  own  peril."3  The  jury  were  thus  enabled  to  avoid  the  liability  of 
attaint,  to  which  they  were  exposed,  if  the  general  verdict  should  prove 
erroneous.4 

c.  Right  to  Return.  —  At  common  law  it  seems  to  have  been  wholly 
within  the  discretion  of  the  jury  whether  they  should  return  a  general  or 
special  verdict,5  the  court  having  neither  authority  to  require6  nor  the  right 
to  refuse  a  special  verdict,  if  the  jury  chose  to  render  one,  provided,  of 


1.  Where  Crime  Charged  Includes  One  of  Lesser 
Degree.  —  i  Chitty's  Crim.  Law  638 ;  Freel  v. 
State,  21  Ark.  212;  2  Hawk.,  c.  26,  §  75;  Car- 
penter v.  State,  58  Ark.  233  ;  Mackey  v.  People, 
2  Colo.  13;  Carrick  v.  State,  18  Ind.  409;  State 
v.  Burk,  89  Mo.  635;  State  v.  Frank,  103  Mo. 
120;  People  v.  Kennedy,  57  Hun  (N.  Y.) 
532- 

The  Verdict  Must  Be  Taken  as  a  Whole  and  its 

meaning  determined  from  a  consideration  of 
every  part.    State  v.  Bowen,  16  Kan.  475. 

Where  a  Verdict  Does  Not  Reply  to  Any  Pleas 
in  appropriate  language  it  is  the  duty  of  the 
court  to  so  construe  it  as  to  make  it  effective 
if  possible.  Crutcher  v.  Williams,  4  Humph. 
(Tenn.)  345. 

2.  Special  Verdict  —  Definition.  —  3  Black. 
Com.  377. 

Alabama.  —  Clay  v.  State,  43  Ala.  350. 
California.  —  Simmons  v.  Hamilton,  56  Cal. 

493- 

Connecticut.  —  Day  v.  Webb,  28  Conn.  140. 
Dakota.  —  McCormack   v.    Phillips,    4  Dak. 
506. 

Georgia.  —  McGuffie  v.  State,  17  Ga.  497. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Hammond. 
33  Ind.  379,  5  Am.  Rep.  221  ;  Maxwell  v. 
Wright,  160  Ind.  515. 

Iowa.  —  State  v.  Turner,  19  Iowa  144. 

Kansas.  —  Sturgis  First  Nat.  Bank  v.  Peck, 
8  Kan.  660. 

Kentucky.  —  Imperial  F.  Ins.  Co.  v.  Kiernan, 
83  Ky.  468. 

New  York.  —  Eisemann  v.  Swan,  6  Bosw. 
(N.  Y.)  668;  Williams  v.  Willis,  (C.  PI.  Spec. 
T.)  7  Abb.  Pr.  (N.  Y.)  90;  Seward  v.  Jackson, 
8  Cow.  (N.  Y.)  409  ;  Powell  v.  Waters,  8  Cow. 
(N.  Y.)  669;  People  v.  Board  of  Police,  35 
Barb.  (N.  Y.)  644;  Sparrowhawk  v.  Sparrow- 
hawk.  11  Hun  (N.  Y.)  530;  Manning  v.  Mon- 
aghan,  23  N.  Y.  539 ;  Carr  vy.  Carr,  52  N.  Y. 
256. 

North  Carolina. —  State  v.  Morris,  104  N. 
Car.  337. 

A  General  Verdict  -with  Answers  to  Certain 
Questions  Submitted  is  not  a  special  verdict. 


McDougall  v.  Ashland  Sulphite-Fibre  Co.,  97 
Wis.  382. 

Conclusions  of  Fact  by  the  Trial  Court  may  be 

in  the  nature  of  a  special  verdict.  Sandige  v. 
Hill,  76  Mo.  App.  540. 

There  Has  Existed  Another  Species  of  Special 
Verdict,  as  where  the  jury  returned  a  general 
verdict  for  the  plaintiff  subject  nevertheless  to 
the  opinion  of  the  court  on  a  special  case 
stated  by  the  counsel  on  both  sides  with  regard 
to  a  matter  of  law.  3  Black.  Com.  378;  2 
Tidd's  Pr.  899. 

In  Wallingtord  v.  Dunlap,  14  Pa.  St.  31,  it  is 
declared  that  this  sort  of  special  verdict  has 
gone  out  of  practice. 

Statutory  Enactments.  —  The  practice  on  the 
subject  of  special  verdict  being,  in  the  United 
States,  generally  regulated  by  statute,  most  of 
the  states  have  adopted  a  statutory  definition, 
for  which  reference  must  be  made  to  the 
various  codes.  The  statutory  definitions  will 
be  found  to  vary  in  no  material  particular  from 
the  common-law  conception.  Care,  however, 
must  be  taken  regarding  the  distinction  be- 
tween special  verdicts  and  special  findings,  the 
latter  being  frequently  found  inaccurately  mas- 
querading in  the  nomenclature  of  the  former. 

A  Special  Verdict  Is  in  Itself  a  Verdict  of  Guilty 
or  Not  Guilty,  as  the  facts  found  in  it  do  or  do 
not  constitute  in  law  the  offense  charged.  State 
v.  Moore,  7  Ired.  L.  (29  N.  Car.)  228. 

3.  Origin  and  Object. —  Westminster  II.,  13 
Edw.  I.,  c.  30,  §  2. 

However,  it  was  resolved  by  all  the  justices  in 
Common  Bench  in  Dowman's  Case,  9  Coke  12, 
that  the  statute  was  but  an  affirmance  of  the 
common  law. 

4.  3  Bl.  Com.  377. 

5.  Right  to  Return  —  At  Common  Law.  —  Bac. 

Abr.,  "Verdict,"  D  ;  4  Bl.  Com.  361;  1  Chitty's 
Crim.  L.  642  ;  2  Hale  P.  C.  302  ;  Hawk.  P.  C.  b. 
2,  §  4  ;  Dowman's  Case,  9  Coke  12;  Devizes  v. 
Clark,  3  Ad.  &  El.  506,  30  E.  C.  L.  135. 

6.  Court  Could  Not  Require  Special  Verdict.  — 
Devizes  v.  Clark,  3  Ad.  &  El.  506,  30  E.  C.  L. 
135;  Co.  Litt.  2276;  Anonymous,  3  Salk.  373, 
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course,  in  the  latter  instance,  the  matter  specially  found  was  pertinent  to 
the  issue.1 

statutes  in  Many  states  recognize  the  right  to  exercise  this  discretion,  while 
others  prescribe  limits  to,  or  wholly  deprive  juries  of,  the  right.2 

d.  REQUISITES  ■-  (i)  In  General. — A  special  verdict  should  find  all  the 
facts  which  are  necessary  to  enable  the  court  to  determine,  by  consideration 
of  the  pleadings  and  the  verdict  alone,  which  party  is  by  law  entitled  to 
judgment,  without  referring  to  the  evidence.3 


L  Court  Could  Not  Refuse  Special  Verdict.  — 

Bac.  Abr.,'"  Verdict,"  B;  Co.  Litt.  2280;  Dow- 
man's  Case,  9  Coke  12  ;  Anonymous,  3  Salk.  373. 

2.  Statutory  Regulations.  —  See  the  statutes 
of  the  various  states.  See  also  the  following 
cases : 

California.  —  American  Co.  v.  Bradford,  27 
Cal.  360. 

Colorado.  —  Thompson  v.  Gregor,  1 1  Colo. 
531  ;  Meyers  v.  Hart,  3  Colo.  App.  392. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Ruby, 
38  Ind.  294,  10  Am.  Rep.  111  ;  Toler  v.  Keiher, 
81  Ind.  383;  Indianapolis,  etc.,  R.  Co.  v.  Bush, 
101  Ind.  582  ;  Louisville,  etc.,  R.  Co.  v.  Fraw- 
ley,  110  Ind.  18;  Louisville,  etc.,  R.  Co.  v. 
Flanagan,  113  Ind.  488,  3  Am.  St.  Rep.  674; 
Louisville,  etc.,  R.  Co.  v.  Buck,  116  Ind.  566,  9 
Am.  St.  Rep.  883  ;  Louisville,  etc.,  R.  Co.  v. 
Hart,  119  Ind.  273. 

Ioivai — State  v.  Ridley,  48  Iowa  370; 
Schultz  v.  Cremer,  59  Iowa  182;  Hall  v.  Carter, 
74  Iowa  364 ;  White  v.  Adams,  77  Iowa  295 ; 
Heffner  v.  Brownell,  78  Iowa  648. 

Kansas.  —  Johnson  v.  Husband,  22  Kan.  277  ; 
Atchison,  etc.,  R.  Co.  v.  Plunkett,  25  Kan.  188; 
Atchison,  etc.,  R.  Co.  v.  Ferry,  28  Kan.  686 ; 
Foster  v.  Turner,  31  Kan.  58;  Prescott  v.  Leon- 
ard, 32  Kan.  142 ;  Gripton  v.  Thompson,  32 
Kan.  367. 

Missouri.  —  Spalding  v.  Mayhall,  27  Mo.  377  ; 
Turner  v.  Kansas  City,  etc.,  R.  Co.,  23  Mo. 
App.  12. 

Nebraska.  —  Marx  v.  Kilpatrick,  25  Neb.  107. 
New  Jersey.  —  Springer  v.  Reeves,  4  N.  J. 
L.  235. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Terry,  8 
Ohio  St.  570  :  Adams,  etc.,  Express  v.  Pollock, 
12  Ohio  St.  618. 

Pennsylvania.  —  Com.  v.  Chathams,  50  Pa. 
St.  181,  88  Am.  Dec.  539;  Com.  v.  Eichel- 
berger,  119  Pa.  St.  254,  4  Am.  St.  Rep.  642. 

South  Carolina.  —  Rumph  v.  Hiott,  35  S.  Car. 
444. 

Texas.  —  Kuhlman  v.  Medlinka,  29  Tex.  385  ; 
Belknap  v.  Groover,  (Tex.  Civ.  App.  1900)  56 
S.  W.  Rep.  249. 

Wisconsin.  —  Chopin  v.  Badger  Paper  Co., 
83  Wis.  192. 

United  States  Courts. —  Although  the  courts  of 
the  state  in  which  the  trial  is,  are  required  to 
submit  a  special  verdict  upon  request,  it  seems 
that  the  United  States  courts  holding  session 
in  such  state  are  not  bound  to  do  so,  it  being 
decided  that  such  proceeding  is  not  within  the 
meaning  of  the  Revised  Statutes  of  the  United 
States,  providing  that  the  pleading,  practice, 
forms,  and  modes  of  proceeding  in  the  federal 
courts  shall  conform  as  near  as  may  he  to 
those  existing  in  the  courts  of  the  states  where 
such  federal  courts  are  held.  U.  S.  Mutual  Acc. 
Assoc  v.  Barry,  131  U.  S.  100. 


3.  Requisites  —  In  General —  England.  —  Cook 
v.  Laneday,  Cro.  Jac.  210.  See  also  Rex  v. 
Francis,  2  Stra.  1015,  Lee  t.  Hardw.  113. 

United  States.  —  U.  S.  v.  Watkins,  3  Cranch 
(C.  C.)  441,  28  Fed.  Cas.  No.  16,649;  Mumford 
v.  Wardwell,  6  Wall.  (U.  S.)  426;  Bellows  v. 
Hallowell,  etc.,  Bank,  2  Mason  (U.  S.)  31; 
Peterson  -v.  U.  S.,  2  Wash.  (U.  S.)  36;  Daube 
v.  Philadelphia,  etc.,  Coal,  etc.,  Co.,  (C.  C.  A.) 
77  Fed.  Rep.  713;  Ross's  Case,  12  Ct.  CI.  565. 

Alabama.  —  Lee  v.  Campbell,  4  Port.  (Ala.) 
198;  Clay  v.  State,  43  Ala.  350;  Huffman  v. 
State,  89  Ala.  33. 

California.  —  Garfield  v.  Knight's  Ferry,  etc., 
Water  Co.,  17  Cal.  510. 

Indiana.  —  Goldsby  v.  Robertson,  1  Blackf. 
(Ind.)  247  ;  Dixon  v.  Duke,  85  Ind.  434;  Vinton 
v.  Baldwin,  95  Ind.  433  ;  Glantz  v.  South  Bend, 
106  Ind.  305  ;  Noblesville  Gas,  etc.,  Co.  v. 
Loebr,  124.  Ind.  79.  See  also  Evans  v.  Queen 
Ins.  Co.,  5  Ind.  App.  198. 

Indian  Territory.  —  Williams  v.  Love,  1 
Indian  Ter.  585. 

Iowa.  —  Crouch  v.  Deremore,  59  Iowa  43. 

Louisiana.  —  State  v.  Ritchie,  3  La.  Ann. 
511  ;  State  v.  Burdon,  38  La.  Ann.  357. 

Massachusetts.  —  Walker  v.  Dewing,  8  Pick. 
(Mass.)  520. 

Michigan.  —  People  v.  Wells,  8  Mich.  104; 
Buckley  v.  Great  Western  R.  Co.,  18  Mich.  121. 

New  York.  —  Jenks  v.  Ballet,  1  Cai.  (N.  Y.) 
60:  Williams  v.  Jackson,  5  Johns.  (N.  Y.)  489; 
Eisemann  v.  Swan,  6  Bosw.  (N.  Y.)  668: 
Casey  v.  Dwyre.  15  Hun  (N.  Y.)  153;  Hill  v. 
Covell,  1  N.  Y.  522  ;  Sisson  v.  Barrett,  2  N.  Y. 
406  :  Langley  v.  Warner.  3  N.  Y.  327. 

North  Carolina.  —  State  v.  Watts,  to  Tred.  L. 
(32  N.  Car.)  369  :  State  v.  Custer,  65  N.  Car. 
339:  State  v.  Belk,  76  N.  Car.  10;  State  v. 
Blue.  84  N.  Car.  807  :  State  v.  Bray.  8q  N.  Car. 
480;  State  v.  Stewart.  01  N.  Car.  566;  State  v. 
Finlayson.  113  N.  Car.  628. 

Pennsylvania.  —  Morse  v.  Chase,  4  Watts 
(Pa.)  456;  Wallingford  v.  Dunlap,  14  Pa.  St. 
31;  Loew  v.  Stocker,  61  Pa.  St.  347:  Standard 
Sewing  Mach.  Co.  Royal  Ins.  Co..  201  Pa. 
St.  645. 

South  Carolina.  —  Farr  v.  Thompson,  1 
Spears  L.  (S.  Car.)  93:  State  v.  Nichols,  12 
Rich.  L.  (S.  Car.)  672. 

Tennessee.  —  Jones  v.  State,  2  Swan  (Tenn.) 

399- 

Texas.  —  Claiborne  v.  Tanner,  18  Tex.  68; 
Jack=on  v.  State.  21  Tex.  668. 

Virginia.  —  Robinson  v.  Brock,  1  Hen.  &  M. 
(Va.)  213;  Tunnell  v.  Watson.  2  Munf.  (Va.) 
283:  Hall  v.  Ratliff.  93  Va.  327. 

It  Is  Sufficient  if  the  special  verdict  disposes 
of  the  controverted  issues.  Cooper  v.  Pennsyl- 
vania Ins.  Co.,  96  Wis.  362. 

Negatives.  —  As    a    general    rule  negatives 
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The  Special  Verdict  Should  Contain  Facts,  and  not  mere  evidence  of  facts.  This 
is  a  vital  principle  regulating  the  formation  of  a  verdict  of  this  nature.1 

(2)  Responsiveness.  —  In  order  to  support  a  judgment  it  is  held  that  the 
special  verdict  must  pass  upon  all  the  material  issues  made  by  the  pleadings. a 


need  not  be  found  by  a  special  verdict,  yet  they 
must  be,  when  it  is  necessary  to  show  that  a 
person  or  thing  does  not  come  within  a  par- 
ticular exception.  Nottingham  v.  Lambert, 
Willes  in;  Com.  v.  Dooly,  6  Gray  (Mass.) 
360. 

A  Special  Verdict  Should  Set  Forth  Facts  Only, 

as  distinguished  from  evidence,  immaterial  cir- 
cumstances, argumentative  inferences,  or  con- 
clusions of  law.  Ross's  Case,  12  Ct.  CI.  565; 
Conner  v.  Citizens  St.  R.  Co.,  105  Ind.  62,  55 
Am.  Rep.  177;  Erwin  v.  Clark,  13  Mich.  10. 

In  a  Special  Verdict  on  a  Mixed  Question  of  Fact 
and  Law  which  finds  facts  from  which  the  court 
can  draw  clear  conclusions,  it  is  no  objection  to 
the  verdict  that  the  jury  have  not  themselves 
drawn  such  conclusions  and  stated  them  as 
facts  in  the  case.  Monkhouse  v.  Hay,  8 
Price  256 ;  Seward  v.  Jackson,  8  Cow.  (N. 
Y.)  406. 

Pleadings  and  Verdict.  —  In  Barto  v.  Him- 
rod,  8  N.  Y.  483,  59  Am.  Dec.  506,  as  the  case 
presented  no  general  verdict,  but  simply  a 
special  finding  by  the  jury  of  the  value  of  the 
property  taken,  leaving  all  other  facts  upon 
which  the  legal  rights  of  the  parties  depended 
as  stated  in  the  pleadings,  it  became  a  point 
whether  the  case  presented  any  legal  question 
upon  which  the  court  could  act.  In  the  first 
consultation  it  was  doubted  by  a  majority  of  the 
court  whether  it  could  go  behind  the  verdict 
and  ascertain  from  the  pleadings  what  facts 
were  admitted  in  them,  and  then  examine  those 
facts  in  connection  with  the  fact  found  by  the 
jury,  in  order  to  determine  what  questions  of 
law  were  presented,  and  whether  the  special 
verdict  should  not,  in  order  to  properly  present 
the  legal  questions  to  this  court,  contain  as  well 
the  facts  admitted  by  the  pleadings,  as  those 
found  by  the  jury.  Upon  reargument,  however, 
all  the  judges  agreed  that  the  facts  admitted  by 
the  pleadings,  together  with  those  found  by  the 
jury,  presented  the  whole  case  in  proper  form 
for  the  consideration  of  the  court. 

A  Special  Verdict  Which  Amounts  to  Only  a 
Conclusion  of  Law  is  sufficient.  Keller  v.  Boat- 
man, 49  Ind.  104;  Hatfield  v.  Lockwood,  18 
Iowa  296.  See  infra,  this  section,  Surplusage, 
and  notes  thereto. 

1.  Special  Verdict  Must  Contain  Facts  —  Eng- 
land.—  Isack  v.  Clarke,  1  Rolle  126;  Fryer  v. 
Roe,  12  C.  B.  437,  74  E.  C.  L.  437;  Rex  v. 
Royce,  4  Burr.  2073  ;  Tancred  v.  Christy,  12  M. 
&  W.  316;  Rex  v.  Huggins,  2  Ld.  Raym.  1574; 
Hubbard  v.  Johnstone,  3  Taunt.  177;  Witham 
v.  Derby,  1  Wils.  C.  PI.  48. 

United  States.  —  Barnes  v.  Williams,  11 
Wheat.  (U.  S.)  415;  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch  (U.  S.)  268;  Garland  v.  Davis, 
4  How.  (U.  S.)  131  ;  Prentice  v.  Zane,  8  How. 
(L).  S.)  470;  Suydam  v.  Williamson,  20  How. 
(U.  S.)  427;  Monticello  Bank  w.  Bostwick,  (C. 
C.  A.)  77  Fed.  Rep.  123. 

Illinois.  —  Vincent  v.  Morrison,  1  111.  227. 

Indiana.  —  Lafayette  v.  Allen,  81  Ind.  166; 
Louisville,  etc.,  R.  Co.  v.  Carmon,  20  Ind.  App. 


471  ;  Voris  v.  Star  City  Bldg.,  etc.,  Assoc.,  20 
Ind.  App.  630. 

Iowa.  —  Morbey  v.  Chicago,  etc.,  R.  Co.,  116 
Icwa  84. 

New  York.  —  Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  (N.  Y.)  479;  Rogers  v.  Eagle 
Fire  Co.,  9  Wend.  (N.  Y.)  611;  Fuller  v.  Van 
Geesen,  4  Hill  (N.  Y.)  171  ;  Birckhead  v. 
Brown,  5  Hill  (N.  Y.)  634;  La  Frombois  v. 
Jackson,  8  Cow.  (N.  Y.)  589,  18  Am.  Dec.  463  ; 
Seward  v.  Jackson,  8  Cow.  (N.  Y.)  406  ;  Walsh 
v.  Bowery  Sav.  Bank,  (N.  Y.  City  Ct.  Gen.  T.) 
10  Civ.  Pro.  (N.  Y.)  32;  Hill  v.  Covell,  1  N. 
Y.  522 ;  Sisson  v.  Barrett,  2  N.  Y.  406 ;  Langley 
v.  Warner,  3  N.  Y.  327. 

North  Carolina.  —  State  v.  Watts,  10  Ired. 
L.  (32  N.  Car.)  369;  State  v.  Bray,  89  N.  Car. 
480. 

Ohio.  —  Blake  v.  Davis,  20  Ohio  231; 
Hambleton  v.  Dempsey,  20  Ohio  168;  Leach  v. 
Church,  10  Ohio  St.  148. 

Pennsylvania.  —  Clark  v.  Halberstadt,  1  Miles 
(Pa.)  26;  Kinsley  v.  Coyle,  58  Pa.  St.  461. 

South  Carolina.  ■ —  Farr  v.  Thompson,  1 
Spears  L.  (S.  Car.)  93;  Lawrence  v.  Beau- 
bien,  2  Bailey  L.  (S.  Car.)  623,  23  Am.  Dec. 
155.. 

Virginia.  —  Henderson  v.  Allen,  1  Hen.  & 
M.  (Va.)  235;  Brown  v.  Ralston,  4  Rand.  (Va.) 
504;  Blanks  v.  Foushee,  4  Munf.  (Va.)  61. 

Wisconsin.  —  Zimmer  v.  Fox  River  Valley 
Electric  R.  Co.,  118  Wis.  614. 

The  Facts  Involved  are  evidentiary  and  infer- 
ential. It  is  the  duty  of  the  jury  to  consider 
the  evidentiary  facts  but  to .  find  the  infer- 
ential facts,  and  if  the  special  verdict  shows 
upon  its  face  that  the  jury  found  the  evi- 
dentiary but  not  the  inferential  facts,  the 
verdict  is  ill  because  it  shows  that  the  jury 
ought  to  have  found  the  inferential  facts.  The 
jury  should  not  find  the  evidence,  but  the  in- 
ferential facts.  Locke  v.  Merchants'  Nat.  Bank, 
66  Ind.  353. 

Facts  Unsupported  by  Evidence  should  not  be 
found  by  the  special  verdict.  Lafayette  v. 
Allen,  81  Ind.  166. 

Conclusive  Legal  Presumption.  —  A  special 
verdict,  finding  a  state  of  facts  which  the  law 
has  made  conclusive  evidence  of  a  certain  other 
fact,  is  equivalent  to  the  finding  of  such  fact. 
John  v.  Bates,  Litt.  Sel.  Cas.  (Ky.)  106. 

Circumstantial  Evidence, —  Where  the  facts  es- 
tablished by  the  evidence  are  circumstantial, 
the  jury  must  set  forth  in  their  special  verdict 
the  facts  which  they  have  deduced  from  the 
evidence,  and  must  continue  this  work  of  de- 
duction until  there  is  nothing  left  for  them  to 
pass  upon.     Ross's  Case,  12  Ct.  CI.  565. 

2.  Must  Pass  upon  All  Material  Issues  —  2  Roll. 
Abr.,  pi.  722. 

England.  —  Auncelme  v.  Auncelme,  Cro.  Jac. 
31;  Woolmer  v.  Caston,  Cro.  Jac.  113;  Tres- 
well  v.  Middleton,  Cro.  Jac.  653  ;  Rex  v.  Hayes, 
2  Ld.  Raym.  1518. 

United  States.  —  Patterson  v.  U.  S.,  2  Wheat. 
(U.  S.)  221;  Barnes  v.  Williams,  n  Wheat. 
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(3)  Certainty. — A  special  verdict  should  be  sufficiently  certain  to  stand 
as  a  final  decision  of  the  special  matters  with  which  it  deals.1 

(4)  Formality.  —  The  form  of  a  special  verdict  seems  to  be  immaterial,  so 
that  the  facts  found  are  distinctly  and  intelligibly  set  forth. *  Some  courts 
have  held,  however,  that  the  conditional  conclusion  —  finding  for  the  plaintiff 
if  the  law  on  the  facts  found  is  adjudged  to  be  in  his  favor,  and  if  otherwise, 
then  for  the  defendant  —  is  essential  to  the  validity  of  the  verdict ;  3  but  the 
better  doctrine  is  believed  to  be  that,  while  usual  and  proper,  the  conditional 
conclusion  is  not  absolutely  necessary.4 

e.  CONSTRUCTION.  —  The  special  verdict  of  a  jury  should  be  given  a 
reasonable  construction  and  must  be  read  as  an  entirety,5  and  in  the  light  of 
the  issues  formed  by  the  pleadings.6    The  special  verdict  must  be  examined 


(U.  S.)  415  ;  Prentice  v.  Zane,  8  How.  (U.  S.) 
470 ;  Suydam  v.  Williamson,  20  How.  (U.  S.) 
427. 

Alabama. —  Clay  v.  State,  43  Ala.  350. 

Indiana.  —  Bosseker  v.  Cramer,  18  Ind.  44; 
Smith  v.  Jeffries,  25  Ind.  376 ;  Housworth  v. 
Bloomhuff,  54.  Ind.  487;  Kealing  v.  Voss,  61 
Ind.  466;  Hershman  v.  Hershman,  63  Ind.  451  ; 
Waymire  v.  Lank,  121  Ind.  1  ;  Louisville,  etc., 
R.  Co.  v.  Carmon,  20  Ind.  App.  471. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Brice, 
84  Ky.  298. 

Minnesota.  —  Meighen  v.  Strong,  6  Minn. 
177,  80  Am.  Dec.  441  ;  Armstrong  v.  Hinds,  9 
Minn.  356;  Pint  v.  Bauer,  31  Minn.  4;  Lane  v. 
Lenfest,  40  Minn.  375. 

Mississippi.  —  State  v.  Allen,  69  Miss.  508, 
30  Am.  St.  Rep.  563. 

New  York.  —  Mirwan  v.  Ingersol,  3  Cow.  (N. 
Y.)  367. 

North  Carolina.  —  Hilliard  v.  Outlaw,  92  N. 
Car.  266. 

Texas.  —  Moore  v.  Moore,  67  Tex.  293 ; 
Texas,  etc.,  R.  Co.  v.  Watson,  13  Tex.  Civ. 
App.  55s  ;  Stephenson  v.  Chappell,  12  Tex.  Civ. 
App.  296. 

See  supra,  this  section,  General  Verdict  — ■ 
Responsiveness. 

All  "Litigated"  Issues.  —  A  special  verdict 
which  disposes  of  all  litigated  issues  in  an  ac- 
tion is  sufficient.  Ward  v.  Busack,  46  Wis. 
407. 

1.  Must  Be  Certain.  —  Co.  Litt.  227a. 

United  States.  —  M'Arthur  v.  Porter,  1  Pet. 
(U.  S.)  626.' 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Pointer, 
14  Kan.  37. 

Massachusetts.  —  Walker  v.  Dewing,  8  Pick. 
(Mass.)  520. 

New  York.  —  Eisenmann  v.  Swan,  6  Bosw. 
(N.  Y.)  668. 

North  Carolina. —  States.  Curtis,  71  N.  Car. 
56 ;  State  v.  Blue,  84  N.  Car.  807 ;  Puffer  v. 
Lucas,  107  N.  Car.  322. 

Oregon.  —  Dray  v.  Crich,  3  Oregon  300. 

Pennsylvania.  —  Loew  v.  Stocker,  61  Pa.  St. 
347- 

Texas.  —  Jackson  v.  State,  21  Tex.  668; 
Moore  v.  Moore,  67  Tex.  293 ;  McCurdy  v. 
Locker,  2  Tex.  Civ.  App.  220. 

Virginia.  —  M'Lean  v.  Copper,  3  Call  (Va.) 
367;  Goosely  v.  Holmes,  3  Ca'l  (Va.)  424;  Clay 
v.  Ransome,  1  Munf.  (Va.)  454 ;  Tunnell  v. 
Watson,  2  Munf.  (Va.)  283 ;  Geddy  v.  Butler, 
3  Munf.  (Va.)  345 ;  Cropper  v.  Carlton,  6 
Munf.  (Va.)  277 ;  Robinson  v.  Brock,  1  Hen. 


6  M.  (Va.)  213;  Brown  v.  Ralston,  4  Rand. 
(Va.)  504;  Brown  v.  Ferguson,  4  Leigh  (Va.) 
37,  24  Am.  Dec.  707. 

Wisconsin.  —  Murray  v.  Abbot,  61  Wis.  198; 
Cottrill  v.  Cramer,  59  Wis.  231  ;  Carroll  v. 
Bohan,  43  Wis.  218. 

Wyoming.  ■ —  McBride  v.  Union  Pac.  R.  Co., 
3  Wyo.  247. 

2.  Formality. —  Chitty's  Crim.  L.  642;  Dan- 
iels v.  McGinnis,  97  Ind.  549 ;  Clark  v.  Clark, 
132  Ind.  25  ;  Evansville,  etc.,  R.  Co.  v.  Taft,  2 
Ind.  App.  237;  Cole  v.  Powell,  17  Ind.  App. 
438 ;  Carthage  Turnpike  Co.  v.  Overman,  19 
Ind.  App.  309 ;  Fenn  v.  Blanchard,  2  Yeates 
(Pa.)  543  ;  Com.  v.  Chathams,  50  Pa.  St.  181, 
88  Am.  Dec.  539  ;  Lindner  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  93  Wis.  526  ;  Conroy  v.  Chicago,  etc., 
R.  Co.,  96  Wis.  243;  Mauch  v.  Hartford,  112 
Wis.  40.  See  generally,  22  Encyc.  of  Pl.  and 
Pr.  991. 

3.  Conditional  Conclusion  Essential.  —  State  v. 
Wallace,  3  Ired.  L.  (25  N.  Car.)  J95  ;  State  v. 
Stewart,  91  N.  Car.  566;  State  v.  Divine,  98 
N.  Car.  778;  State  v.  Monger,  107  N.  Car.  771. 

4.  Conditional  Conclusion  Not  Necessary.  — 
Toler  v.  Keiher,  81  Ind.  383  ;  Bower  v.  Bower, 
146  Ind.  395;  Helwig  v.  Beckner,  149  Ind.  131; 
Illinois  Cent.  R.  Co.  v.  Cheek,  152  Ind.  663; 
Hendrickson  v.  Walker,  32  Mich.  68. 

In  North  Carolina  the  case  of  State  v.  Moore, 

7  Ired.  L.  (29  N.  Car.)  228,  has  been  cited  by 
the  courts  of  that  state  to  support  the  position 
which  they  assume,  holding  the  essentiality  of 
the  conditional  conclusion.  It  would  seem  to 
be,  however,  an  authority  for  exactly  the 
opposite  contention,  for  in  this  case  it  is  held 
that  "  a  special  verdict  is  in  itself  a  verdict 
of  guilty  or  not  guilty,  as  the  facts  found  in 
it  do  or  do  not  constitute  in  law  the  offense 
charged."  See  also  State  v.  Ewing,  108  N. 
Car.  755;  State  v.  Spray,  113  N.  Car.  686. 

5.  To  Be  Construed  as  an  Entirety.  —  Egerton 
v.  Morgan,  1  Bulst.  69 ;  Alhambra  Addition 
Water  Co.  v.  Richardson,  72  Cal.  598  ;  Wood- 
ward v.  Davis,  127  Ind.  172;  Voris  v.  Star  City 
Bldg.,  etc.,  Assoc.,  20  Ind.  App.  630  ;  Miller  v. 
Shackleford,  4  Dana  (Ky.)  271  ;  Plummer  v. 
Currier,  52  N.  H.  287. 

"  More  or  Less." — As  to  the  construction  of 
the  words  "  more  or  less,"  when  used  in  a 
special  verdict,  see  Gonzales  v.  Leon,  31  Cal.  98. 

6.  To  Be  Construed  in  Light  of  Issues  Formed  by 
Pleadings.  —  Rex  v.  Plummer,  12  Mod.  627; 
Foster  v.  Tackson,  Hob.  52  ;  Eisemann  v.  Swan, 
6  Bosw.  (N.  Y.)  668:  Barto  v.  Himrocl,  S  N.  Y. 
483,  59  Am.  Dec.  506. 
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with  reference  to  the  issues  which  the  jury  are  impaneled  to  try;  and  the 
question  is  not  whether  the  facts  found  may  not  constitute  a  ground  of 
defense  if  properly  before  the  court,  but  whether  or  not,  upon  the  whole 
record,  the  particular  defense  set  up  has  been  established.1 

Whatever  Facts  Do  Wot  Appear  in  a  special  verdict  must  be  taken  not  to  exist.2 
In  a  Criminal  Case,  where  the  jury  return  a  special  verdict,  all  the  circum- 
tances  which  constitute  the  offense  must  be  set  forth  to  enable  the  court  to 
render  judgment.3 

/.  Surplusage.  —  If  a  special  verdict,  in  addition  to  the  facts  at  issue, 
contains  conclusions  of  law,  or  inferences  upon  the  facts  in  the  nature  of  legal 
conclusions,  facts  collateral  to  or  outside  of  the  issue,  or  evidence  of  facts 
instead  of  the  facts  themselves,  such  additional  matter  is  surplusage,  and  may 
be  ignored  by  the  court;4  and  the  verdict,  stripped  of  its  superfluity,  may 


1.  Construction  Must  Be  with  Reference  to  Is- 
sues Submitted.  —  Pacific  Mut.  L.  Ins.  Co.  v. 
Turner,  17  Ind.  App.  644;  McCarty  v.  Hudson, 
24  Wend.  (N.  Y.)  291  ;  Kuhlman  v.  Medlinka, 
29  Tex.  385. 

Special  Verdict  Must  Be  Self-sustaining.  —  Van- 
syckel  v.  Stewart,  77  Pa.  St.  124. 

2.  De  Non  Apparentibus  et  Non  Existentibus 
Eadem  est  Ratio  et  Judicium.  —  Collins  v.  Riley, 
104  U.  S.  322 ;  Mahoney  v.  Ashton,  4  Har.  & 
M.  (Md.)  -210;  People  v.  Wells,  8  Mich.  104; 
Wallingford  v.  Dunlap,  14  Pa.  St.  31  ;  Thayer 
v.  United  Brethren  Soc,  20  Pa.  St.  60  ;  Berks 
County  v.  Jones,  21  Pa.  St.  413;  Vansyckel  v. 
Stewart,  77  Pa.  St.  124;  State  v.  Duncan,  2 
McCord  L.  (S.  Car.)  129;  Lawrence  v.  Beau- 
bien,  2  Bailey  L.  (S.  Car.)  653,  23  Am.  Dec. 
155;  Turner  v.  Smith,  18  Graft.  (Va.)  831. 

Nothing  to  Be  Intended  —  England.  —  Tancred 
v.  Christy,  12  M.  &  W.  316;  Rex  v.  Aire,  etc., 
Nav.,  2  T.  R.  660. 

United  States. — Alexandria  Bank  v.  Swann, 
9  Pet.  (U.  S.)  33;  Collins  v.  Riley,  104  U.  S. 
322. 

Alabama.  —  Lee  v.  Campbell,  4  Port.  (Ala.) 
198 ;  Stodder  v.  Powell,  1  Stew.  (Ala.)  287 ; 
Sewall  v.  Glidden,  1  Ala.  52 ;  Clay  v.  State,  43 
Ala.  350. 

Kentucky.  —  Hann  v.  Field,  Litt.  Sel.  Cas. 
(Ky.)  376. 

Louisiana.  —  State  v.  Ritchie,  3  La.  Ann.  511. 
Michigan.  —  People  v.  Wells,  8  Mich.  104. 
Minnesota.  —  Hodge   v.    Ludlum,    45  Minn. 
290. 

Nevada.  —  Knickerbocker,  etc.,  Silver  Min. 
Co.  v.  Hall,  3  Nev.  194. 

New  York.  —  Jenks  v.  Hallet,  1  Cai.  (N.  Y.) 
60. 

North  Carolina.  —  State  v.  Custer,  65  N.  Car. 
339- 

Ohio.  —  Blake  v.  Davis,  20  Ohio  231. 

Pennsylvania.  —  Fenn  v.  Blanchard,  2  Yeates 
(Pa.)  543;  Crousillat  v.  Ball,  3  Yeates  (Pa.) 
375,  2  Am.  Dec.  375  ;  Wallingford  v.  Dunlap, 
14  Pa.  St.  31  ;  Pittsburgh,  etc.,  R.  Co.  v.  Evans, 
53  Pa.  St.  250;  Loew  v.  Stocker,  61  Pa.  St. 
347. 

South  Carolina.  —  Lawrence  v.  Beaubien,  2 
Bailey  L.  (S.  Car.)  623,  23  Am.  Dec.  155 ; 
Jones  v.  State,  2  Swan  (Tenn.)  399. 

Texas.  —  Kuhlman  v.  Medlinka,  29  Tex. 
385.. 

Virginia.  —  M'Michen  v.  Amos.  4  Rand. 
(Va.)  134;  Brown  v.  Ralston,  4  Rand.  (Va.) 
504;  Stribbling  v.  Bank  of  the  Valley,  5  Rand. 


(Va.)  132;  Tunnell  v.  Watson,  2  Munf.  (Va.) 

283. 

Inferences  of  Law.  —  The  rule  excluding  "  in- 
tendment "  in  aid  of  a  special  verdict  refers  to 
inferences  of  fact.  The  court  may  draw  infer- 
ences of  law  from  the  facts  found  in  the 
special  verdict.  State  v.  Fuller,  1  Bay  (S.  Car.) 
245,  1  Am.  Dec.  610;  Gibson  v.  Fristoe,  1  Call 
(Va.)  72. 

Issues  Ignored. —  The  issues  concerning  which 
no  facts  are  found  should  be  regarded  as  not 
proved  by  the  party  on  whom  the  burden  lies. 

United  States.  —  Daube  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  (C.  C.  A.)  77  Fed.  Rep.  713; 
U.  S.  v.  Harris,  (C.  C.  A.)  77  Fed.  Rep.  821. 

Indiana.  —  Graham  v.  State,  66  Ind.  386 ; 
Jones  v.  Baird,  76  Ind.  164;  Henderson  v. 
Dickey,  76  Ind.  264  ;  Lafayette  v.  Allen,  81  Ind. 
166;  Glantz  v.  South  Bend,  106  Ind.  305; 
Louisville,  etc.,  R.  Co.  v.  Hart,  119  Ind.  273; 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327; 
Evansville,  etc.,  R.  Co.  v.  Maddux,  134  Ind. 
571  ;  Evansville,  etc.,  R.  Co.  v.  Charlton,  6  Ind. 
App.  56;  Ballard  v.  Citizens'  St.  R.  Co.,  18 
Ind.  App.  522;  Firemans  Fund  Ins.  Co.  v. 
Dunn,  22  Ind.  App.  332 ;  Davis  v.  Schmidt, 
(Ind.  App.  1892)  31  N.  E.  Rep.  840;  Heiney  v. 
Lontz,  147  Ind.  417;  Brunson  v.  Henry,  (Ind. 
1897)  47  N.  E.  Rep.  1063. 

Ohio.  —  rlayes  v.  Smith,  8  Ohio  Cir.  Dec.  92. 

A  Mathematical  Calculation  may  be  made  by 
the  court  where  the  special  verdict  finds  such 
facts  as  make  nothing  else  necessary  to  be 
done.    Hoppes  v.  Chapin.  15  Ind.  App.  258. 

3.  Must  Set  Forth  All  Circumstances  of  Criminal 
Offense. —  Rex  v.  Hazel,  1  Leach  C.  C.  368; 
Huffman  v.  State,  89  Ala.  33  ;  State  v.  Ritchie, 
3  La.  Ann.  511  ;  Com.  v.  Call,  21  Pick.  (Mass.) 
513,  32  Am.  Dec.  284;  Com.  v.  Dooly,  6  Gray 
(Mass.)  360;  People  v.  Wells,  8  Mich.  104: 
State  v.  Blue,  84  N.  Car.  807;  State  v.  Bray, 
89  N.  Car.  480  ;  State  v.  Oakley,  103  N.  Car. 
408;  Jones  v.  State,  2  Swan  (Tenn.)  399; 
Charleston  v.  Gadsden,  8  Rich.  L.  (S.  Car.) 
180;  Jackson  v.  State,  21  Tex.  668. 

4.  Surplusage —  England.  —  Dowman's  Case,  9 
Coke  1  ;  Priddle  v.  Napper,  11  Coke  13  ;  Anony- 
mous, 3  Dyer  362;  Foster  v.  Jackson,  Hob.  52; 
Rowe  v.  Huntington.  Vaugh.  66. 

United  States.  —  Butler  v.  Hopper,  1  Wash. 
(U.  S.)  499- 

Alabama.  —  Stodder  v.  Powell,  1  Stew.  (Ala.) 
287. 

Indiana.  —  Dixon  v.  Duke,  85  Ind.  434; 
Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  98  Ind.  186; 
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yet  be  sufficient  to  support  a  judgment.1 

4.  Verdict  Subject  to  Opinion.  —  It  seems  that  at  common  law  and  under 
statutes  in  some  jurisdictions  a  jury  may  return  a  general  verdict  for  the  one 
party  or  the  other,  subject  to  the  opinion  of  the  court  on  a  point  of  law.2 
This  is  not  properly  a  special  verdict, :i  although  it  has  been  designated  as  a 
species  of  the  latter  class;  it  seems  to  be  a  hybrid,  partaking  of  the 
characteristics  of  both  a  general  and  a  special  verdict.4 

5.  Conditional  Verdict.  —  A  conditional  verdict  has  been  employed  in  a  few 
states  to  effect  an  equity  which  could  not  be  reached  by  the  ordinary  form  of 
the  verdict,  and  in  such  cases  conditions  have  been  imposed  upon  the  parties 
in  whose  favor  a  verdict  has  been  rendered.5 

6.  Compromise  Verdict.  —  A  compromise  verdict  is  an  approximation  by 
the  jury  to  an  average  of  sums,  of  themselves  but  "  estimates,"  approximating, 
in  the  opinion  of  each  witness,  to  the  exact  value.6 

The  Better  Rule  sterns  to  be  that  the  law  does  not  expect  any  compromise  on 
the  part  of  jurors.  Every  juror  is  ex  ected  to  exercise  his  individual 
judgment,  and  when  a  verdict  is  agreed  to  it  should  be  the  verdict  of  each 
individual  juror.  The  agreement  of  a  juror  upon  a  verdict  should  not  be 
tolerated  unless  the  juror  is  convinced  that  such  verdict  is  right  —  in  other 
words,  unless  it  is  his  verdict,  a  verdict  which  his  conscience  approves  and  he, 
under  his  oath,  after  a  full  consideration,  believes  to  be  right.7  But  com- 
petent authority  is-  not  lacking  to  support  the  doctrine  that  where  the  jurors 
are  not  able  to  give  entire  credence  to  the  opinions  on  either  side,  they  may 


Indianapolis,  etc.,  R.  Co.  v.  Bush,  ioi  Ind.  582; 
Conner  v.  Citizens  St.  R.  Co.,  105  Ind.  62,  55 
Am.  Rep.  177;  Louisville,  etc.,  R.  Co.  v.  Balch, 
105  Ind.  93;  Pittsburgh,  etc.,  R.  Co.  v.  Adams, 
105  Ind.  151  ;  Louisville,  etc.,  R.  Co.  v.  Fraw- 
ley,  110  Ind.  18;  Louisville,  etc.,  R.  Co.  v. 
Flanagan,  113  Ind.  488,  3  Am.  St.  Rep.  674; 
Indiana,  etc.,  R.  Co.  v.  Finnell,  116  Ind.  414; 
Louisville,  etc.,  R.  Co.  v.  Hart,  119  Ind.  273; 
Kitts  v.  Willson,  130  Ind.  492;  Evansville,  etc., 
R.  Co.  v.  Taft,  2  Ind.  App.  237  ;  Toledo,  etc.. 
R.  Co.  v.  Tapp,  6  Ind.  App.  304 ;  'Aurelius  v. 
Lake  Erie,  etc.,  R.  Co.,  19  Ind.  App.  584;  Hart- 
ley v.  Lake  Erie,  etc.,  R.  Co.,  (Ind.  App.  1897) 
46  N.  E.  Rep.  935. 

New  York.  —  Richmond  v.  Tallmadge,  16 
Johns.  (N.  Y.)  307;  McCarty  v.  Hudson,  24 
Wend.  (N.  Y.)  291. 

Wisconsin.  —  Rahr  v.  Manchester  F.  Assur. 
Co.,  93  Wis.  355. 

1.  Special  Verdict  Sufficient  Without  Superfluity. 
—  Conner  v.  Citizens  St.  R.  Co.,  105  Ind.  62, 
55  Am.  Rep.  177;  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  105  Ind.  151  ;  Indiana,  etc.,  R.  Co.  v. 
Finnell,  116  Ind.  414;  Louisville,  etc.,  R.  Co. 
v.  Green,  120  Ind.  367  ;  Terre  Haute,  etc.,  R. 
Co.  v.  Brunker,  128  Ind.  542:  Reeves  v.  Grot- 
tendick,  131  Ind.  107;  Huntington  County  v. 
Bonebrake,  146  Ind.  311;  Pittsburgh,  etc.,  R. 
Co.  v.  Beck,  152  Ind.  421  ;  Illinois  Cent.  R.  Co. 
v.  Cheek,  152  Ind.  663;  Jonas  v.  Hirshburg,  18 
Ind.  App.  581  ;  Paxton  v.  Vincennes  Mfg.  Co., 
20  Ind.  App.  253  ;  Voris  v.  Star  City  Bldg.,  etc.. 
Assoc.,  20  Ind.  App.  630  ;  Hadley  v.  Lake  Erie, 
etc.,  R.  Co.,  (Ind.  App.  1897)  46  N.  E.  Rep. 
935  ;  Erwin  v.  Clark,  13  Mich.  10. 

2.  Verdict  Subject  to  Opinion  —  England.  — 
Castle  v.  Hobbs,  Cro.  Car.  21. 

Nezv  York.  —  Whitaker  v.  Merrill,  28  Barb. 
(N.  Y.)  526;  Sackett  v.  Spencer,  29  Barb.  (N. 
Y.)  180;  Bell  v.  Shibley,  33  Barb.  (N.  Y.)  610; 
People  v.  Ransom,  56  Barb.  (N.  Y.)  514;  Wil- 


cox v.  Hoch,  62  Barb.  (N.  Y.)  509;  Biddlecom 
v.  Newton,  13  Hun  (N.  Y.)  582;  Fire' Dept.  v. 
Thomson,  16  Hun  (N.  Y.)  474;  Purchase  v. 
New  York  Exch.  Bank,  10  Bosw.  (N.  Y.)  564; 
Brovver  v.  Orser,  2  Bosw.  (N.  Y.)  365  ;  Pur- 
chase v.  Matteson,  25  N.  Y.  211;  Byrnes  v. 
Cohoes,  67  N.  Y.  204;  Howell  v.  Adams,  68 
N.  Y.  316. 

North  Carolina.  —  Brooks  v.  Ratcliff,  11  Ired. 
L.  (33  N.  Car.)  321. 

Pennsylvania.  —  Compare  Roberts  v.  Hop- 
kins, 11  S.  &  R.  (Pa.)  202. 

Virginia.  —  M'Michen  v.  Amos,  4  Rand. 
(Va.)  134.  But  see  Dejarnatte  v.  Allen,  5 
Gratt.  (Va.)  499. 

3.  Not  Properly  a  Special  Verdict.  —  M'Michen 
v.  Amos,  4  Rand.  (Va.)  134;  Dejarnatte  v. 
Allen,  5  Graft.  (Va.)  499. 

4.  Designated  as  a  Special  Verdict.  —  3  Bl. 
Com.  378.  Compare  Wallingford  v.  Dunlap,  14 
Pa.  St.  33. 

5.  Conditional  Verdicts  —  Frantz  v.  Brown, 

I  P.  &  W.  (Pa.)  257;  Nicholas  v.  Wolfers- 
berger,  5  S.  &  R.  (Pa.)  167;  Decamp  v.  Feay, 
5  S.  &  R.  (Pa.)  323,  9  Am.  Dec.  372;  Cool- 
baugh  v.  Pierce,  8  S.  &  R.  (Pa.)  418;  McCor- 
mick  v.  Crall,  6  Watts  (Pa.)  207;  Adams  v. 
Smith.  19  Pa.  St.  182;  Hoeveler  v.  Mugele,  66 
Pa.  St.  348  ;  Green  v.  Pittsburgh,  etc.,  R.  Co.. 

II  W.  Va.  685.  See  also  Thompson  v.  Rogers, 
67  Pa.  St.  39 ;  Jones  v.  Backus,  114  Pa.  St. 
120.  Compare  Bower  v.  Fenn,  90  Pa.  St.  359, 
35  Am.  Rep.  662. 

In  an  Action  at  Law  a  conditional  verdict 
cannot  be  rendered.  Cox  v.  Bright,  65  Mo. 
App.  417. 

6.  Compromise  Verdict  —  Definition.  —  Helbing 
v.  Svea  Ins.  Co.,  54  Cal.  156,  35  Am.  Rep. 
72. 

7.  The  Better  Rule.  —  Richardson  v.  Coleman, 
131  Ind.  210.  31  Am.  St.  Rep.  429;  Goodsell  v. 
Seeley,  46  Mich.  623,  41  Am.  Rep.  183. 
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adopt  the  average  as  a  measure  of  damages ;  and  it  must  be  admitted  that 
many  verdicts,  where  the  damages  to  be  awarded  are  not  fixed  or  liquidated, 
or  are  not  the  subject  of  mathematical  determination,  or  the  amount  does  not 
necessarily  or  legally  flow  from  the  determination  that  the  plaintiff  has  estab- 
lished his  cause  of  action,  are  the  result  of  a  compromise  between  the 
members  of  the  jury,  and  their  validity  has  not  been  affected  thereby.1 

Evidence  of  Compromise.  —  Because  the  jury  give  a  verdict  for  a  less  sum  than 
the  plaintiff's  testimony  shows  him  entitled  to,  the  defendant  does  not  have 
the  right  to  complain  and  to  insist  that  the  verdict  is  the  result  of  a  com- 
promise. The  verdict  for  the  less  amount  may  be  the  result  of  a  mistake  in 
computation,  or  it  may  be  that  the  jury,  on  their  own  judgment,  consider 
portions  of  the  plaintiff's  testimony  inherently  improbable.8 

7.  Special  Findings  —  a.  At  Common  Law  —  (i)  hi  General.  —  Under  the 
common  law  as  it  existed  in  England,  a  jury  possessing  the  unquestioned 
right  to  return  at  their  discretion  either  a  general  or  a  special  verdict  could 
not  be  compelled  to  do  more,  the  court  having  no  power  to  require,  in  addi- 
tion to  a  general  verdict,  findings  as  to  the  existence  of  particular  facts.3 

(2)  Origin.  —  The  practice  of  having  the  jury  find  specially  on  one  or 
more  questions  of  fact,  at  the  time  their  general  verdict  is  returned,  for  the 
purpose  of  exhibiting  the  grounds  upon  which  it  is  founded,  seems  to  have 
been  accorded  its  first  distinct  recognition  in  some  of  the  New  England  states, 
as  the  offspring  of  practical  utility  and  convenience,  rather  than  the  creature  of 
legislative  enactment.4  In  these  jurisdictions  it  is  held  that  the  presiding 
judge  may  interrogate  the  jury,  when  they  return  their  general  verdict,  as  to 
the  grounds  upon  which  they  found  it,5  or  may  instruct  them  to  return  their 
general-verdict  findings  as  to  certain  facts,  the  existence  of  which  is  material 
to  the  rights  of  the  parties,  constituting  the  premises  from  which  the 
conclusion  of  the  jury  is  derived.6 

(3)  Silence  on  Material  Fact  Construed.  —  When  a  special  finding  is  silent 
upon  a  material  fact  to  be  found,  it  is  to  be  taken  as  a  finding  against  the 
party  having  the  burden  of  proving  such  fact.7 

1.  Verdicts  Not  Affected  by  Compromise.  —  First  Cong.  Church  v.  Holyoke  Mut.  F.  Ins.  Co., 

Scholfield  Gear,  etc.,  Co.  v.  Scholfield,  71  Conn.  158  Mass.  475,  35  Am.  St.  Rep.  508. 
1;  Harrison  v.  Powell,  24  Ga.  530;  Hamilton  v.         New  Hampshire.  —  Walker  v.  Sawyer,  13  N. 

Owego  Water  Works,  22  N.  Y.  App.  Div.  573,  H.  191  ;  Smith  v.  Powers,  15  N.  H.  546;  Clough 

affirmed  163  N.  Y.  562;  Owens  v.  Missouri  Pac.  v.  Clough,  26  N.  H.  24;  Dearborn  v.  Newhall 

R.  Co.,  67  Tex.  679.  63  N.  H.  301  ;  Norris  v.  Haverhill,  65  N.  H.  89. 

Not  Per  Se  a  Reason  for  a  New  Trial.  —  Coyle         6.  Instructions  to  Return  Findings.  —  Dyer  v. 

v.  Gorman,    1    Phila.   (Pa.)    326,  9  Leg.  Int.  Greene,  23  Me.  464;  Johnson  v.  Haverhill,  35 

(Pa.)  46.  N.  H.  74;  Barstow  v.  Sprague,  40  N.  H.  27; 

2.  Evidence  of  Compromise.  —  Benedict  v.  Richardson  v.  Weare,  62  N.  H.  80 ;  McMasters 
Michigan  Beef,  etc.,  Co.,  115  Mich.  527;  Meyer  v.  Westchester  County  Mut.  Ins.  Co.,  25  Wend. 
v.  Shamp,  51  Neb.  424.  (N.  Y.)   379;  Wheeler  v.  Schroeder,  4  R.  I. 

3.  Special  Findings  —  At  Common  Law.  —  De-  383. 

vizes  v.  Clark,  3  Ad.  &  El.  506,  30  E.  C.  L.  135.         Effect  of  Special  Findings.  — The  special  find- 

4.  Origin.  —  The  case  of  Hix  v.  Drury,  5  ings  of  the  jury,  under  certain  circumstances, 
Pick.  (Mass.)  302,  is  the  first  instance  of  this  may  cure  irregularities  occurring  at  the  trial 
practice  which  has  been  noticed.  In  this  case  by  showing  that  the  alleged  error  could  not 
the  court  held  that  the  jury,  by  their  oath  to  have  affected  the  jury  in  the  rendition  of  their 
give  a  true  verdict,  were  as  much  bound  to  general  verdict.  Lawler  v.  Earle,  5  Allen 
make  true  answers  in  court  touching  their  ver-  (Mass.)  22;  Spurr  v.  Shelburne,  131  Mass. 
diet  as  if  they  had  been  sworn  specifically  for  429.  See  also  Genter  v.  Conglomerate  Min.  Co., 
that  purpose.  23  Utah  165. 

5.  Interrogations  as  to  Grounds  of  Verdict —  7.  Silence  on  Material  Fact  Construed.  —  Bell  v. 
Maine.  —  Smith  v.  Putney,  18  Me.  87;  Gordon  Corbin,  136  Ind.  269;  Belshaw  v.  Chitwood,  141 
v.  Wilkins,  20  Me.  134;  Walker  v.  Bailey,  65  Ind.  377;  New  Albany  v.  Endres,  143  Ind.  192; 
Me.  354.  Archibald  v.  Long,   144  Ind.  451  :  Heiney  v. 

Massachusetts.  —  Pierce    v.     Woodward,    6  Lontz,  147  Ind.  417;  Relender  v.  State,  149  Ind. 

Pick.  (Mass.)  206;  Parrott  v.  Thacher,  9  Pick.  283;  Indiana  Farmers'  Iav  Stock  In.-.  Co.  v. 

(Mass.)    426;    Spoor    v.    Spooner,    12    Met.  Rundell,  7  Ind.  App.  426;  Wysong  v.  Nealis,  13 

(Mass.)  281  ;  Lawler  v.  Earle,  5  Allen  (Mass.*)  Ind.  App.  165  ;  Louisville,  etc..  R.  Co.  v.  Quinn, 

22;  Mair  v.  Bassett,  117  Mass.  356;  Rockland  14  Ind.  App.  554;  Levi  v.  Allen,  15  Ind.  App. 
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(4)  Consistency  with  Evidence.  —  Special  findings  must  be  consistent  with 
the  evidence.1 

(5)  Consistency  zvith  Each  Other.  —  It  is  essential  to  the  effectiveness  of 
special  findings  that  they  be  consistent  with  each  other.  If  they  are  incon- 
sistent or  antagonistic,  they  neutralize  each  other  and  will  be  disregarded.2 

(6)  Inconsistency  'with  General  Verdict.  —  Where  the  special  findings  are 
irreconcilably  inconsistent  with  the  general  verdict  the  latter  is  thereby 
rendered  void.3 

Every  Reasonable  Presumption  in  Favor  of  the  General  Verdict  will  be  indulged,  while 
nothing  will  be  presumed  in  aid  of  the  special  findings.4 


38 ;  Metropolitan  L.  Ins.  Co.  v.  Bowser,  20  Ind. 
App.  557  ;  McGrew  v.  Thayer,  24  Ind.  App. 
578;  Citizens'  State  Bank  v.  Julian,  153  Ind. 
655- 

1.  Consistency  with  Evidence.  —  Waterbury  v. 
Chicago,  etc.,  R.  Co.,  104  Iowa  32. 

2.  Consistency  with  Each  Other  —  Idaho.  — 
Gwin  v.  Gwin,  5  Idaho  271. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Mason,  148  Ind.  578;  McCoy  v.  Kokomo  R., 
etc.,  Co.,  158  Ind.  662;  Indiana  Natural,  etc., 
Gas  Co.  v.  McMath,  26  Ind.  App.  154;  Indiana 
Natural,  etc.,  Gas  Co.  v.  Anthony,  26  Ind.  App. 
307;  Warner  v.  Mier  Carriage  Co.,  26  Ind.  App. 
350;  Wabash  R.  Co.  v.  Biddle,  27  Ind.  App.  161  ; 
Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind.  App. 
480;  Union  Traction  Co.  v.  Vandercook,  (Ind. 
App.  1904)  69  N.  E.  Rep.  486.  But  see  Ver- 
million v.  Mustard,  15  Ind.  App.  293. 

Oklahoma.  —  Dickerson  v.  Waldo,  13  Okla. 
189. 

Texas.  —  Aldridge  v.  Pardee,  24  Tex.  Civ. 
App.  254,  affirmed  189  U.  S.  429;  Oriental 
Invest.  Co.  v.  Barclay,  25  Tex.  Civ.  App.  543  ; 
Taylor  v.  Flynt,  (Tex.  Civ.  App.  1903)  77  S. 
W.  Rep.  964. 

Wisconsin.  —  Darcey  v.  Farmers'  Lumber 
Co.,  91  Wis.  654;  Fehrman  v.  Pine  River,  118 
Wis.  150. 

3.  Inconsistency  Between  Special  Finding  and 
General  Verdict — United  States.  —  U.  S.  v. 
Pinover,  3  Fed.  Rep.  305. 

California.  —  Leese  v.  Clark,  20  Cal.  387. 

Idaho.  —  Bradbury  v.  Idaho,  etc.,  Land  Imp. 
Co.,  2  Idaho  239;  Gwin  v.  Gwin,  5  Idaho  271. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  Britz,  72 
111.  256;  Legnard  v.  Rhoades,  60  111.  App.  315; 
Ebsery  v.  Chicago  City  R.  Co.,  61  111.  App.  265  ; 
Egmann  v.  East  St.  Louis  Connecting  R.  Co., 
65  111.  App.  34s  ;  Fitzgerald  v.  Hedstrom,  98 
111.  App.  109. 

Indiana.  —  Wisler  v.  Holderman,  40  Ind. 
106;  Nelson  v.  Neely,  63  Ind.  194;  Froman  v. 
Rous,  83  Ind.  94  ;  Lassiter  v.  Jackman,  88  Ind. 
118;  Baltimore,  etc.,  R.  Co.  v.  Paul,  143  Ind. 
23;  Lake  Shore,  etc..  R.  Co.  v.  Peterson,  144 
Ind.  214;  Hodges  v.  Standard  Wheel  Co.,  152 
Ind.  680;  Louisville,  etc.,  R.  Co.  v.  Kemper, 
153  Ind.  618;  Wright  v.  Chicago,  etc.,  R.  Co., 
160  Ind.  583  ;  Keeley  Brewing  Co.  v.  Parnin, 
13  Ind.  App.  588;  Wilson  v.  Evers,  15  Ind. 
App.  46;  Arcade  File  Works  v.  Juteau,  15  Ind. 
App.  460;  Fitzmaurice  v.  Puterbaugh,  17  Ind. 
App.  318;  Taylor  v.  Lehman,  17  Ind.  App. 
585  ;  Bower  v.  Thomas,  22  Ind.  App.  505  ; 
Cleveland,  etc.,  R.  Co.  v.  Griffin,  26  Ind.  App. 
368 ;  Cleveland,  etc.,  R.  Co.  v.  Heine,  28  Ind. 
App.  163;  Pittsburgh,  etc.,  R.  Co.  v.  Gray,  28 
Ind.  App.  588  ;  Bedford  Quarries  Co.  v.  Thomas, 


29  Ind.  App.  85  ;  Van  Hook  v.  Young,  29  Ind. 
App.  471  ;  Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind. 
App.  480;  Hill  v.  Indianapolis,  etc.,  R.  Co.,  31 
Ind.  App.  98  ;  Wood  v.  Wack,  31  Ind.  App.  252  ; 
Indianapolis  St.  R.  Co.  v.  Tenner,  (Ind.  App. 
1903)  67  N.  E.  Rep.  1044;  Republic  Iron,  etc., 
Co.  v.  Jones,  (Ind.  App.  1903)  69  N.  E.  Rep. 
191. 

Iowa.  —  See  Cullison  v.  Lindsay,  108  Iowa 
124. 

Kansas.  —  Nichols  v.  Weaver,  7  Kan.  373 ; 
Tobie  v.  Brown  County,  20  Kan.  14;  Gripton 
v .  Thompson,  32  Kan.  367 ;  Clark  v.  Missouri 
Pac.  R.  Co.,  35  Kan.  350 ;  Atchison,  etc.,  R.  Co. 
v.  Morgan,  43  Kan.  1  ;  Leavenworth,  etc.,  R. 
Co.  v.  Wilkins,  45  Kan.  674 ;  Phelps,  etc., 
Windmill  Co.  v.  Buchanan,  46  Kan.  314; 
School  Dist.  No.  46  v.  Lund,  51  Kan.  731  ; 
Garth  v.  Edwards  County,  63  Kan.  755  ;  Mis- 
souri, etc.,  R.  Co.  v.  Bussey,  66"  Kan.  735 ; 
Rouse  v.  Youard,  1  Kan.  App.  270 ;  Heyman 
v.  Simmons,  4  Kan.  App.  1  ;  Atchison,  etc.,  R. 
Co.  v.  Guinane,  6  Kan.  App.  922,  51  Pac.  Rep. 
782;  Crane  v.  Bloom,  64  Kan.  884,  67  Pac.  Rep. 
449  ;  Aultman,  etc.,  Machinery  Co.  v.  Wier,  67 
Kan.  674. 

Kentucky.  —  Adams  v.  Louisville,  etc.,  R. 
Co.,  82  Ky.  603. 

Minnesota.  —  Maceman  v.  Equitable  L.  As- 
sur.  Soc,  69  Minn.  285  ;  Vogt  v.  Honstain,  85 
Minn.  160  ;  Roe  v.  Winston,  86  Minn.  77. 

Nebraska.  —  Culbertson  Irrigating,  etc.,  Co. 
v.  Olander,  51  Neb.  539;  Norfolk  Beet  Sugar 
Co.  v.  Preuner,  55  Neb.  656. 

New  Hampshire.  —  Richardson  v.  Weare,  62 
N.  H.  80. 

New  York.  —  Dempsey  v.  New  York,  10  Daly 
(N.  Y.)  417. 

Ohio.  —  Troy  v.  Brady,  67  Ohio  St.  65  ;  Cin- 
cinnati v.  Taylor,  10  Ohio  Cir.  Dec.  677;  Mid- 
dleport  v.  Taylor,  1  Ohio  Cir.  Dec.  534,  2  Ohio 
Cir.  Ct.  366. 

Oklahoma.  —  Blevens  v.  Atchison,  etc.,  R. 
Co.,  3  Okla.  512. 

Rhode  Island.  —  Healey  v.  New  York,  etc., 
R.  Co.,  20  R.  I.  136. 

W ashington.  —  Pepperall  v.  City  Park  Tran- 
sit Co.,  15  Wash.  176;  Mitchell  v.  Matheson, 
23  Wash.  723  ;  Hobert  v.  Seattle,  32  Wash. 
33°. 

Wisconsin.  —  Ryan  v.  Springfield  F.  &  M. 
Ins.  Co.,  46  Wis.  671  ;  Hogan  v.  Chicago,  etc., 
R.  Co.,  59  Wis.  139. 

Inconsistency  of  the  Special  Finding  is  not  fatal 
to  a  general  verdict.  Fishbaugh  v.  Spunaugle, 
1 18  Iowa  337. 

4.  Presumptions  in  Favor  of  General  Verdict  — 
Illinois.  —  Independent  Dryer  Co.  v.  Livermore 
Foundry,  etc.,  Co.,  60  111.  App.  390 ;  Starrett 
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In  Order  to  Control  the  General  Verdict  the  special  findings  must  show,  without 
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v.  Gault,  62  111.  App.  209;  Kerr  v.  Goetz,  88 
111.  App.  41. 

Indiana.  —  Morford  v.  Chicago,  etc.,  R.  Co., 
158  Ind.  494;  Wright  v.  Chicago,  etc.,  R.  Co., 
160  Ind.  583;  Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25;  Wilson  v.  Evers,  15  Ind.  App.  46; 
Bluffton  v.  McAfee,  23  Ind.  App.  112;  Guenther_ 
v.  Fohey,  26  Ind.  App.  93 ;  Warner  v.  Mier 
Carriage  Co.,  26  Ind.  App.  350  ;  Jones  v.  Austin, 
26  Ind.  App.  399  ;  Flutter  v.  New  York,  etc.,  R. 
Co.,  27  Ind.  App.  511  ;  Indiana  Bituminous  Coal 
Co.  v.  Buffey,  28  Ind.  App.  108;  Wabash  R.  Co. 
v.  Keister,  (Ind.  1903)  67  N.  E.  Rep.  521  ;  Union 
Traction  Co.  v.  Vandercook,  (Ind.  App.  1904) 
69  N.  E.  Rep.  486  ;  Mishawaka  v.  Kirby,  (Ind. 
App.  1904)  69  N.  E.  Rep.  481. 

Kansas.  —  Missouri,  etc.,  R.  Co.  v.  Bussey,  66 
Kan.  735. 

Minnesota.  —  Ready  v.  Peavy  Elevator  Co., 
89  Minn.  154;  Krumdick  v.  Chicago,  etc.,  R. 
Co.,  90  Minn.  260. 

1.  Finding  Must  Not  Be  Contradictory — Cali- 
fornia.—  Portland  Cracker  Co.  v.  Murphy,  130 
Cal.  649 ;  Warren  v.  Southern  California  R. 
Co.,  (Cal.  1901)  67  Pac.  Rep.  r. 

Illinois.  —  East  St.  Louis  Connecting  R.  Co. 
v.  Reames,  173  111.  582;  Independent  Dryer  Co. 
v.  Livermore  Foundry,  etc.,  Co.,  60  111.  App. 
390  ;  Starrett  v.  Gault,  62  111.  App.  209  ;  Gall  v. 
Beckstein,  66  111.  App.  478  ;  John  Mathews  Ap- 
paratus Co.  v.  Neal,  71  111.  App.  363;  Kerr  v. 
Goetz,  88  111.  App.  41. 

Indiana.  —  Ridgeway  v.  Dearinger,  42  Ind. 
157;  McClure  v.  McClure,  74  Ind.  108;  Cook  v. 
Howe,  77  Ind.  442  ;  Chambers  v.  Chambers,  78 
Ind.  400  ;  Kuhns  v.  Gates,  92  Ind.  66  ;  Stringer 
v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep.  875; 
Louisville,  etc.,  R.  Co.  v.  Summers,  131  Ind. 
241  ;  Lake  Shore,  etc.,  R.  Co.  v.  Peterson,  144 
Ind.  214;  Sievers  v.  Peters  Box,  etc.,  Co.,  151 
Ind.  642;  Brems  v.  Sherman,  158  Ind.  300; 
Lautman  v.  Miller,  158  Ind.  382;  McCoy  v. 
Kokomo  R.,  etc.,  Co.,  158  Ind.  662;  Johnson  v. 
Gebhauer,  159  Ind.  271;  Citizens'  St.  R.  Co.  v. 
Batley,  159  Ind.  368;  Indianapolis  Abattoir  Co. 
v.  Temperly,  159  Ind.  651,  95  Am.  St.  Rep.  330; 
Indiana  R.  Co.  v.  Maurer,  160  Ind.  25  ;  Stoy  v. 
Louisville,  etc.,  R.  Co.,  160  Ind.  144;  Wright 
v.  Chicago,  etc.,  R.  Co.,  160  Ind.  583  ;  Grand 
Rapids,  etc.,  R.  Co.  v.  Cox,  8  Ind.  App.  29 ; 
Lake  Shore,  etc.,  R.  Co.  v.  Wilson,  1 1  Ind.  App. 
488;  Ft.  Wayne  v.  Farnam,  13  Ind.  App.  536; 
De  Kalb  County  v.  Auburn  Foundry,  etc., 
Works,  14  Ind.  App.  214;  Wilson  v.  Evers,  15 
Ind.  App.  46;  Simons  v.  Beaver,  15  Ind.  App. 
510;  Rouyer  v.  Miller,  16  Ind.  App.  519;  Ft. 
Wayne  v.  Patterson,  25  Ind.  App.  547  ;  Indiana 
Natural,  etc.,  Gas  Co.  v.  McMath,  26  Ind.  App. 
154;  Indiana  Natural,  etc.,  Gas  Co.  v.  Anthony, 
26  Ind.  App.  307 ;  Midland  Steel  Co.  v.  Daugh- 


erty,  26  Ind.  App.  272 ;  Warner  v.  Mier  Car- 
riage Co.,  26  Ind.  App.  350 ;  Wabash  R.  Co.  v. 
Biddle,  27  Ind.  App.  161  ;  Indiana  Bituminous 
Coal  Co.  v.  Buffey,  28  Ind.  App.  108 ;  Van 
Camp  Hardware,  etc.,  Co.  v.  O'Brien,  28  Ind. 
App.  152;  Union  Cent.  L.  Ins.  Co.  v.  Evans,  28 
Ind.  App.  518;  Boyd  v.  Schott,  29  Ind.  App.  74; 
Vaught  v.  Barnes,  29  Ind.  App.  387  ;  American 
Tin-Plate  Co.  v.  Williams,  30  Ind.  App.  46 ; 
Wabash  R.  Co.  v.  Schultz,  30  Ind.  App.  495 ; 
Frank  Bird  Transfer  Co.  v.  Krug,  30  Ind.  App. 
602  ;  Wooley  Coal  Co.  v.  Bracken,  30  Ind.  App. 
624;  Union  Traction  Co.  v.  Barnett,  31  Ind. 
App.  467 ;  Princeton  Coal,  etc.,  Co.  v.  Roll, 
(Ind.  1903)  66  N.  E.  Rep.  169;  Indianapolis 
St.  R.  Co.  v.  Tenner,  (Ind.  App.  1903)  67  N. 
E.  Rep.  1044;  Chicago,  etc.,  R.  Co.  v.  Stephen- 
son, (Ind.  App.  1903)  69  N.  E.  Rep.  270 ;  Chi- 
cago, etc.,  R.  Co.  v.  Leachman,  (Ind.  1903)  69 
N.  E.  Rep.  253  ;  Chicago,  etc.,  R.  Co.  v.  Turner, 
(Ind.  App.  1904)  69  N.  E.  Rep.  484;  Union 
Traction  Co.  v.  Vandercook,  (Ind.  App.  1904) 
69  N.  E.  Rep.  486.  See  also  Indianapolis  St. 
R.  Co.  v.  Hockett,  (Ind.  1903)  67  N.  E.  Rep. 
106. 

Iowa.  —  Schulte  v.  Chicago,  etc.,  R.  Co.,  114 
Iowa  89;  Crynes  v.  Independence,  115  Iowa 
448;  Fishbaugh  v.  Spunaugle,  118  Iowa  337. 

Kansas.  —  Pittsburg  Electric  R.  Co.  v.  Kelly, 
57  Kan.  514;  MacElree  v.  Wolfersberger,  59 
Kan.  105;  Moeser  v.  Lewis,  (Kan.  1904)  75 
Pac.  Rep.  512.  But  see  Topeka  Bank  v.  Miller, 
59  Kan.  743. 

I\J  assachnsetts. —  Roche  v.  Ladd,  1  Allen 
(Mass.)  436. 

Minnesota.  —  Krumdick  v.  Chicago,  etc.,  R. 
Co.,  90  Minn.  260. 

Montana.  —  Kimpton  v.  Jubilee  Placer  Min. 
Co.,  16  Mont.  379;  Butte  First  Nat.  Bank  v. 
Pardee,  16  Mont.  390. 

Ohio.  —  Davis  v.  Turner,  69  Ohio  St.  101  ; 
Toledo  Electric  St.  R.  Co.  v.  Bateman,  8  Ohio 
Cir.  Dec.  220;  Wicker  v.  Messinger,  12  Ohio 
Cir.  Dec.  425. 

Oklahoma.  —  But  see  Dickerson  v.  Waldo,  13 
Okla.  189. 

Where  Not  Inconsistent.  —  Where  a  general 
verdict  and  a  special  finding  are  not  inconsis- 
tent, the  judge,  in  his  discretion,  may  set  aside 
the  special  finding  and  allow  the  general  ver- 
dict to  stand.  Monies  v.  Lynn,  119  Mass.  273; 
Billings  Slate,  etc.,  Co.  v.  Hanger,  62  Vt.  160. 

2.  Verdict  on  Unsubstantial  Grounds.  —  Pierce 
v.  Woodward,  6  Pick.  (Mass.)  206;  Parrott  v. 
Thpcher,  9  Pick.  (Mass.)  426. 

3.  Discretionary  with  Court.  —  Walker  v. 
Bailey,  65  Me.  354;  Dorr  v.  Fenno,  12  Pick. 
(Mass.)  525;  Spoor  v.  Spooner,  12  Met. 
(Mass.)  281;  Lawler  v.  Earle,  5  Allen  (Mass.) 
22;  Mair  v.  Bassett,  117  Mass.  356;  Spurr  v. 
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b.  Under  Statute.  —  Statutory  provisions  in  many  of  the  states  have 
been  made  for  the  regulation  of  the  practice  relating  to  special  findings.1 


Shelburne,  131  Mass.  429;  Barstow  v.  Sprague, 
40  N.  H.  27  ;  Richardson  v.  Weare,  62  N.  H. 
80. 

In  New  Hampshire  a  distinction  has  been 
made  between  the  practice  of  submitting  ques- 
tions to  the  jury  before  they  retire  for  the  con- 
sideration of  their  verdict,  for  the  purpose  of 
having  particular  facts  found,  and  that  of  ques- 
tioning the  jury  upon  the  return  of  their  general 
verdict  as  to  the  grounds  upon  which  they  pro- 
ceeded. The  right  of  the  court,  in  its  discre- 
tion, to  resort  to  the  latter  practice  has  been 
expressly  approved  on  the  authority  of  several 
Massachusetts  cases,  and  one  Maine  adjudica- 
tion; but  upon  the  consideration  of  an  English 
case,  Devizes  v.  Clark,  3  Ad.  &  El.  506,  30  E. 
C.  L.  135,  it  has  been  held  that  where  the  trial 
is  upon  the  general  issue,  the  court  cannot  sub- 
mit a  particular  question  of  fact  to  the  jury  to 
be  found  and  returned  with  their  verdict,  ex- 
cept by  the  consent  of  the  parties.  Walker  v. 
Sawyer,  13  N.  H.  191;  Willard  v.  Stevens,  24 
N.  H.  271  ;  Richardson  v.  Weare,  62  N.  H.  80. 

Another  distinction  has  also  been  made, 
namely,  that  tne  rule  requiring  the  consent  of 
the  parties  for  the  submission  of  questions  as  to 
particular  facts,  when  the  trial  is  upon  the  gen- 
eral issue,  applies  where  the  direction  of  the 
court  is  to  return  the  special  findings  instead 
of  a  general  verdict ;  that  where  the  direction 
is  to  return  special  findings  with  the  general 
verdict,  no  consent  is  required.  That  a  party 
cannot  be  permitted  to  lie  by  and  await  the  re- 
sult, and  then  raise  his  objection,  is  certain. 
Johnson  v.  Haverhill,  35  N.  H.  74. 

Consent  Presumed.  —  In  cases  where  consent 
of  parties  is  necessary,  it  will  be  presumed,  un- 
less, when  such  questions  are  proposed  to  be 
submitted,  objection  is  made.  Walker  v.  Saw- 
yer, 13  N.  H.  191  ;  Willard  v.  Stevens,  24  N. 
H.  271;  Allen  v.  Aldrich,  29  N.  H.  63;  Rich- 
ardson v.  Weare,  62  N.  H.  80. 

1,  Under  Statute. —  See  the  statutes  of  the 
various  states.    See  also  the  following  cases : 

United  States.  — -  Idaho,  etc.,  Land  Imp.  Co. 
v.  Bradbury,  132  U.  S.  509. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10;  Dyer  v. 
Taylor,  50  Ark.  314;  Arkansas  Midland  R.  Co. 
v.  Canman,  52  Ark.  517;  St.  Louis,  etc.,  R.  Co. 
v.  Jones,  59  Ark.  105. 

California.  —  Leese  v.  Clark,  20  Cal.  387 ; 
American  Co.  v.  Bradford,  27  Cal.  360  ■  Sloss 
v.  Allman,  64  Cal.  47  ;  Warring  v.  Freear,  64 
Cal.  54 ;  Carman  v.  Ross,  64  Cal.  249 ;  John- 
son v.  Klein,  70  Cal.  186;  Louvall  v.  Gridley, 
70  Cal.  507;  Warren  v.  Robinson.  71  Cal.  380; 
Allen  v.  Haley,  77  Cal.  575  ;  Pereira  v.  Smith, 
79  Cal.  232;  Greenberg  v.  Hoff,  80  Cal.  81; 
Vaughn  v.  California  Cent.  R.  Co.,  83  Cal.  18; 
Bulwer  Consol.  Min.  Co.  v.  Standard  Consol. 
Min.  Co.,  83  Cal.  613;  Kullmann  v.  Greene- 
baum,  84  Cal.  98 ;  Himmelman  v.  Henry,  84 
Cal.  104;  Hawes  v.  Clark,  84  Cal.  272;  Gold- 
man v.  Rogers,  85  Cal.  574 ;  Dedmon  v.  Mof- 
fitt,  89  Cal.  211  ;  Hick  v.  Thomas,  90  Cal.  289; 
Montgomery  v.  Sayre,  91  Cal.  206  ;  Porteous  v. 
Reed,  (Cal.  1886)  12  Pac.  Rep.  117;  Brown  v. 
Central  Pac.  R.  Co.,  (Cal.  1887)  12  Pac.  Rep. 
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512;  Trope  v.  Kerns,  (Cal.  1888)  20  Pac.  Rep. 
82.' 

Colorado.  —  Rio  Grande  Southern  R.  Co.  v. 
Deasey,  3  Colo.  App.  196. 

Idaho.  —  Burke  v.  McDonald,  2  Idaho  679. 
Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Dunleavy, 

129  111.  132;  Consolidated  Coal  Co.  v.  Maehl, 

130  111.  551  ;  McMahon  v.  Sankey,  133  111.  636; 
Chicago,  etc.,  R.  Co.  v.  Clough,  134  111.  586; 
Jacksonville  Southeastern  R.  Co.  v.  Southworth, 
135  111.  250;  Lake  Shore,  etc.,  R.  Co.  v.  John- 
sen,  135  111.  641  ;  Rockford  Ins.  Co.  v.  Storig, 
137  111.  646;  Ohio,  etc.,  R.  Co.  v.  Ramey,  139 
111.  9,  32  Am.  St.  Rep.  176;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Reinneiger,  140  111.  334, 
33  Am.  St.  Rep.  249;  Ingalls  v.  Allen,  144  111. 
535 ;  Elgin,  etc.,  R.  Co.  v.  Raymond,  148  111. 
241;  Barnes  v.  Rembarz,  150  111.  192;  Chicago, 
etc.,  R.  Co.  v.  Johnson,  27  111.  App.  351  ;  St. 
Louis  Bridge  Co.  v.  Schaub,  29  111.  App.  549 ; 
Fortune  v.  Jones,  30  111.  App.  116  ;  Terre  Haute, 
etc.,  R.  Co.  v.  Barr,  31  111.  App.  57;  St.  Louis 
Bridge  Co.  v.  Fellows,  31  111.  App.  282;  Bagley 
v.  Grand  Lodge,  etc.,  31  111.  App.  618;  Chi- 
cago, etc.,  R.  Co.  v.  Elmore,  32  III.  App.  418  ; 
Smith  v.  McCarthy,  33  111.  App.  176;  Treffert 
v.  Ohio,  etc.,  R.  Co.,  36  111.  App.  93  ;  Lake  Erie, 
etc.,  R.  Co.  v.  Morain,  36  111.  App.  633;  Ohio, 
etc.,  R.  Co.  v.  Ramey,  39  111.  App.  409  ;  Stein 
v .  Chicago,  etc.,  R.  Co.,  41  111.  App.  38  ;  Cleve- 
land, etc..  R.  Co.  v.  Doerr,  41  111.  App.  530. 

.  Indiana.  —  Rice  v.  Rice,  6  Ind.  100;  Bird  v. 
Lanius,  7  Ind.  615;  La  Grange  County  v. 
Kromer,  8  Ind.  446;  Buntin  v.  Rose,  16  Ind. 
209;  Allen  v.  Davison,  16  Ind.  44i6;  Horn  v. 
Eberhart,  17  Ind.  118;  Odell  v.  Brown,  18  Ind. 
288;  Noble  v.  Enos,  19  Ind.  72;  Aiken  v. 
Bruen,  21  Ind.  137;  Crassen  v.  Swoveland,  22 
Ind.  427;  Amidon  v.  Gaff,  2\  Ind.  128;  Morse 
v.  Morse,  25  Ind.  156;  Toledo,  etc.,  R.  Co.  v. 
Goddard,  23  Ind.  185  ;  Delawter  v.  Sand  Creek 
Ditching  Co.,  26  Ind.  407 ;  Wood  v.  Ostram, 
29  Ind.  177;  Noakes  v.  Morey,  30  Ind.  103; 
Malady  v.  McEnary,  30  Ind.  273 ;  Sage  v. 
Brown,  34  Ind.  464;  Eudaly  v.  Eudaly.  37  Ind. 
440;  Wisler  v.  Holderman,  46  Ind.  106;  Ridge- 
way  v.  Dearinger,  42  Ind.  157  ;  Skillen  v.  Jones, 
44  Ind.  136;  Shanks  v.  Albert,  47  Ind.  461; 
Mutual  Ben.  L.  Ins.  Co.  v.  Cannon,  48  Ind.  264  ; 
Comer  v.  Himes,  49  Ind.  482';  Toledo,  etc.,  R. 
Co.  v.  Milligan,  52  Ind.  505  ;  Murray  v.  Phil- 
lips, 59  Ind.  56;  Bremmerman  v.  Jennings,  61 
Ind.  334;  Indianapolis,  etc.,  R.  Co.  v.  McCaff- 
rey, 62  Ind.  552;  Nelson  v.  Neely,  63  Ind.  194; 
Grand  Rapids,  etc.,  R.  Co.  v.  Boyd,  65  Ind.  526; 
Todd  v.  Fenton,  66  Ind.  25  :  Woollen  v.  Wish- 
mier,  70  Ind.  108;  McCallister  v.  Mount,  73 
Ind.  5S9 ;  Byram  v.  Galbraith,  75  Ind.  134; 
Stevens  v.  Logansport,  76  Ind.  498  ;  Lawson  v. 
Hilgenberg,  77  Ind.  221  ;  Cook  v.  Howe,  77  Ind. 
442 ;  Chambers  v.  Chambers.  78  Ind.  400  ;  In- 
dianapolis v.  Kollman,  79  Ind.  504 ;  Carver  v. 
Leedy.  80  Ind.  335  ;  Toler  v.  Keiher.  81  Ind. 
383  ;  Growcock  v.  Hall,  82  Ind.  202  ;  Froman  v. 
Rous,  83  Ind.  94;  Keesling  v.  Ryan.  84  Ind. 
89;  Lassiter  v.  Jackman,  88  Ind.  u8;  Strecker 
v.  Conn,  90  Ind.  469  ;  North  Western  Mut.  L. 
Ins.  Co.  v.  Heimann,  93  Ind.  24  ;  North- West- 
ern Mut.  F.  Ins.  Co.  v.  Blankenship,  94  Ind. 
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IV.  Form  of  Verdict  —  1.  In  General.  —  The  form  of  a  verdict  seems  to 
be  immaterial,  so  the  intention  of  the  jury  is  sufficiently  apparent.  Irregulari- 


535,  48  Am.  Rep.  185;  Pennsylvania  Co..  v. 
Smith,  98  Ind.  42 ;  Grand  Rapids,  etc.,  R.  Go. 
v.  McAnnally,  98  Ind.  412;  Bedford,  etc.,  R. 
Co.  v.  Rainbolt,  99  Ind.  551  ;  Hereth  v.  Hereth, 
100  Ind.  35 ;  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181  ;  Parmater  v.  State,  102  Ind.  90;  Perry 
v.  Makemson,  103  Ind.  300;  Baltimore,  etc.,  R. 
Co.  v.  Rowan,  104  Ind.  88;  Louisville,  etc.,  R. 
Co.  v.  Worley,  107  Ind.  320;  Redelsheimer  v. 
Miller,  107  Ind.  485;  McComas  v.  Haas,  107 
Ind.  512;  Rice  v.  Evansville,  108  Ind.  7,  58 
Am.  Rep.  22;  Porter  v.  Waltz,  108  Ind.  40; 
Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  no  Ind.  225  • 
Ft.  Wayne,  etc.,  R.  Co.  v.  Beyerle,  no  Ind. 
100;  Rice  v.  Manford,  110  Ind.  596;  Bechdolt 
v.  Grand  Rapids,  etc.,  R.  Co.,  113  Ind.  343  ;  Cin- 
cinnati, etc.,  R.  Co.  v.  Clifford,  113  Ind.  461; 
Duesterberg  v.  State,  116  Ind.  144;  Chicago, 
etc.,  R.  Co.  v.  Ostrander,  116  Ind.  259;  Stringer 
v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep.  875; 
McKinley  v.  Crawfordsville  First  Nat.  Bank, 
118  Ind.  375;  Smith  v.  Heller,  119  Ind.  212; 
Indianapolis,  etc.,  R.  Co.  v.  Lewis,  119  Ind.  218; 
Louisville,  etc.,  R.  Co.  v.  Kane,  120  Ind.  140; 
Cleveland,  etc.,  R.  Co.  v.  Asbury,  120  Ind.  289; 
Waymire  v.  Lank,  121  Ind.  1  ;  Bowen  v. 
S wander,  121  Ind.  164;  Sherfey  v.  Evansville, 
etc.,  R.  Co.,  121  Ind.  427;  Lake  Shore,  etc.,  R. 
Co.  v.  Stupak,  123  Ind.  210;  Whitcomb  v. 
Smith,  123  Ind.  329;  Gates  v.  Scott,  123  Ind. 
459;  Summers  v.  Tarney,  123  Ind.  560;  Nor- 
wich Union  F.  Ins.  Soc.  v.  Girton,  124  Ind.  217  ; 
Chicago,  etc.,  R.  Co.  v.  Burger,  124  Ind.  275; 
Lowman  v.  Sheets,  124  Ind.  416;  Lockwood  v. 
Rose,  125  Ind.  588;  Louisville,  etc.,  R.  Co.  v. 
Stommel,  126  Ind.  35;  Poseyville  v.  Lewis,  126 
Ind.  80;  Nickless  v.  Pearson,  126  Ind.  477; 
Tarkington  v.  Purvis,  128  Ind.  182;  Dickey  v. 
Shirk,  128  Ind.  278;  Cook  v.  McNaughton,  128 
Ind.  410  ;  Cadwallader  v.  Louisville,  etc.,  R. 
Co.,  128  Ind.  518;  Terre  Haute,  etc.,  R.  Co.  v. 
Brunker,   128  Ind.  542;   Reddick  v.  Keesling, 

129  Ind.  128;  Brazil  Block  Coal  Co.  v.  Hood- 
let,  129  Ind.  327;  Shoner  v.  Pennsylvania  Co., 

130  Ind.  170;  Kitts  v.  Willson,  130  Ind.  492; 
Toledo,  etc.,  R.  Co.  v.  Adams,  131  Ind.  38;  In- 
dianapolis Union  R.  Co.  v.  Boettcher,  131  Ind. 
82;  Reeves  v.  Grottendick,  131  Ind.  107; 
Brundage  v,  Deschler,  131  Ind.  174;  Louisville, 
etc.,  R.  Co.  v.  Summers,  131  Ind.  241  ;  Hamil- 
ton County  v.  Newlin,  132  Ind.  27;  Matchett  v. 
Cincinnati,  etc.,  R.  Co.,  132  Ind.  334;  Wabash, 
etc.,  R.  Co.  v.  Morgan,  132  Ind.  430;  Ohio,  etc., 
R.  Co.  v.  Stansberry,  132  Ind.  533;  Cincinnati, 
etc.,  R.  Co.  v.  Smock,  133  Ind.  411  ;  Louisville, 
etc.,  R.  Co.  v.  Schmidt,  134  Ind.  16;  Todd  v. 
Badger,  134  Ind.  204;  Chicago,  etc.,  R.  Co.  v. 
Spilker,  134  Ind.  380;  Shuck  v.  State,  136  Ind. 
63;  Pennsylvania  Co.  v.  Meyers,  136  Ind.  242; 
Ohio,  etc.,  R.  Co.  v.  Heaton,  137  Ind.  1  ;  Fowler 
v.  Linquist,  138  Ind.  566;  Pittsburgh,  etc.,  R. 
Co.  v.  Burton,  139  Ind.  357;  Louisville,  etc., 
R.  Co.  v.  Miller,  141  Ind.  533  ;  Miller  v.  Lively, 
1  Ind.  App.  6  ;  Taylor  v.  Wootan,  1  Ind.  App. 
188,  50  Am.  St.  Rep.  200;  Evansville,  etc.,  R. 
Co.  v.  Gilmore,  1  Ind.  App.  468  ;  Lake  Shore, 
etc.,  R.  Co.  v.  Van  Auken,  1  Ind.  App.  492 ; 
Heiney  v.  Garretson.  1  Ind.  App.  548 ;  Weller 
v.  Bectell,  2  Ind.  App.  228 ;  Evansville,  etc., 


R.  Co.  v.  Taft,  2  Ind.  App.  237 ;  Hoffman  v. 
Toll,  2  Ind.  App.  287 ;  Evansville  v.  Thacker, 
2  Ind.  App.  370 ;  Schaffner  v.  Kober,  2  Ind. 
App.  409 ;  Atkinson  v.  Saltsman,  3  Ind.  App. 
139;  Sheeks  v.  Fillion,  3  Ind.  App.  262;  Gaar 
v.  Rose,  3  Ind.  App.  269  ;  Hankey  v.  Downey,  3 
Ind.  App.  325 ;  Byers  v.  Davis,  3  Ind.  App. 
387;  Block  v.  Haseltine,  3  Ind.  App.  491  ;  Ohio, 
etc.,  R.  Co.  v.  Trapp,  4  Ind.  App.  69 ;  Ohio, 
etc.,  R.  Co.  v.  Wrape,  4  Ind.  App.  100;  Case 
v.  Ellis,  4  Ind.  App.  224 ;  Reeves  v.  Moore,  4 
Ind.  App.  492  ;  Stewart  v.  Patrick,  5  Ind.  App. 

50  ;  Jewell  v.  Sullivan,  5  Ind.  App.  i88;Muucie 
St.  R.  Co.  v.  Maynard,  5  Ind.  App.  372  ;  Chi- 
cago, etc.,  R.  Co.  v.  Brannegan,  5  Ind.  App. 
540 ;  Ohio,  etc.,  R.  Co.  v.  Smith,  5  Ind.  App. 
560  ;  Wabash  R.  Co.  v.  Ferris,  6  Ind.  App.  30  ; 
Knight  v.  Knight,  6  Ind.  App.  268  ;  Cleveland, 
etc.,  R.  Co.  v.  Johnson,  7  Ind.  App.  441  ;  Val- 
paraiso v.  Cartwright,  8  Ind.  App.  429 ;  Pott- 
litzer  v.  Wesson,  8  Ind.  App  472 ;  Lynch  v. 
Chicago,  etc.,  R.  Co.,  8  Ind.  App.  516;  Lake 
Erie,  etc.,  R.  Co.  v.  McHenry,  10  Ind.  App.  525  ; 
Chicago,  etc.,  R.  Co.  v.  Branyan,  10  Ind.  App. 
570;  Becknell  v.  Hosier,  10  Ind.  App.  5;  Kep- 
ler v.  Jessup,  11  Ind.  App.  241  ;  McCullough  v. 
Martin,  (Ind.  App.  1893)  35  N.  E.  Rep.  719; 
Lauderback  v.  Rouch,  (Ind.  App.  1892)  31  N. 
E.  Rep.  578. 

lovua.  —  Lamb  v.  Marshalltown  First  Presb 
Soc,  20  Iowa  127;  Hardin  v.  Branner,  25  Iowa 
364;  Bills  v.  Ottumwa,  35  Iowa  107;  Marshall 
v.  Blackshire,  44  Iowa  475  ;  Darling  v.  West, 

51  Iowa  259;  Fisk  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  424;  Miles  v.  Wikel,  74  Iowa  712;  Sage 
v.  Haines,  76  Iowa  581  ;  Cormac  v.  Western 
White  Bronze  Co.,  77  Iowa  32;  Mack  v.  Leedle, 
78  Iowa  164;  Seekel  v.  Norman,  78  Iowa  254; 
Toledo  Sav.  Bank  v.  Rathmann,  78  Iowa  288 ; 
Monroe  Bank  v.  Gifford,  79  Iowa  300  ;  Pence  v, 
Chicago,  etc.,  R.  Co.,  79  Iowa  389  ;  Thomas  v. 
Schee,  80  Iowa  237 ;  McMarshall  v.  Chicago, 
etc.,  R.  Co.,  80  Iowa  757,  20  Am.  St.  Rep.  445  ; 
Kemper  v.  Burlington,  81  Iowa  354;  Pieart  v. 
Chicago,  etc.,  R.  Co.,  82  Iowa  148;  Arndt  v. 
Hosford,  82  Iowa  499  ;  Krauskopf  v.  Krauskopf, 

82  Iowa  535  ;  Des  Moines,  etc.,  Land,  etc.,  Co. 
v.  Polk  County  Homestead,  etc.,  Co.,  82  Iowa 
663;  Johnson  v.  Miller,  82  Iowa  693,  31  Am. 
St.  Rep.  514;  Capital  City  Bank  v.  Wakefield, 

83  Iowa  46 ;  Fisk  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  253 ;  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380;  Buetzier  v.  Jones,  85  Iowa  721; 
Clifton  v.  Granger,  86  Iowa  573  ;  Willson  v. 
Phelps,  86  Iowa  735  ;  Sutherland  v.  Standard 
L.,  etc.,  Ins.  Co.,  87  Iowa  505  ;  Bryson  v.  Chi- 
cago, etc.,  R.  Co.,  89  Iowa  677  ;  Citizens'  State 
Bank  v.  Council  Bluffs  Fuel  Co.,  89  Iowa  618; 
Aultman,  etc.,  Co.  v.  Shelton,  90  Iowa  288 ; 
Patterson  v.  Omaha,  etc.,  R.,  etc.,  Co.,  90  Iowa 
247  ;  Martin  v.  Widner,  91  Iowa  459 ;  Roberts 
v.  Roberts,  91  Iowa  228. 

Kansas.  —  Nichols  v.  Weaver,  7  Kan.  373; 
Leavenworth,  etc.,  R.  Co.  v.  Rice,  10  Kan.  426; 
Wyandotte  v.  White,  13  Kan.  191  ;  Bent  v. 
Philbrick,  16  Kan.  190;  Atchison,  etc.,  R.  Co. 
v.  Campbell,  16  Kan.  200;  Usher  v.  Hiatt.  18 
Kan.  195;  Tobie  v.  Brown  County,  20  Kan.  14  ; 
Morrow  v.  Saline  County,  21  Kan.  484;  Atchi- 
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ties  or  peculiarities  of  expression,  and  technical  inaccuracies,  will  alike  be 


son,  etc.,  R.  Co.  v.  Plunkett,  25  Kan.  188; 
Wyandotte  v.  Gibson,  25  Kan.  236 ;  Baehler  v. 
Consolidated  Ranch  Co.,  31  Kan.  502;  Atchi- 
son, etc.,  R.  Co.  v.  McCandliss,  33  Kan.  366 : 
Clark  v.  Missouri  Pac.  R.  Co.,  35  Kan.  350; 
St.  Louis,  etc.,  R.  Co.  v.  Weaver,  35  Kan.  412, 
57  Am.  Rep.  176;  Atchison,  etc.,  R.  Co.  v.  Mc- 
Kee,  37  Kan.  592;  Union  Pac.  R.  Co.  v.  Shan- 
non, 38  Kan.  476 ;  Allen  v.  Dodson,  39  Kan. 
220 ;  Aultman  v.  Mickey,  41  Kan.  348 ;  Leroy, 
etc.,  R.  Co.  v.  Anderson,  41  Kan.  528 ;  Atchi- 
son, etc.,  R.  Co.  v.  Morgan,  42  Kan.  23,  16  Am. 
St.  Rep.  471  ;  American  Cent.  Ins.  Co.  v.  Hath- 
away, 43  Kan.  399  ;  Lemon  v.  Dryden,  43  Kan. 
477 ;  Deatherage  v.  Henderson,  43  Kan.  684 ; 
Stevens  v.  Matthewson,  45  Kan.  594;  Southern 
Kansas  R.  Co.  v.  Walsh,  45  Kan.  653  ;  Leaven- 
worth, etc.,  R.  Co.  v.  Wilkins,  45  Kan.  674; 
Phelps,  etc.,  Windmill  Co.  v.  Buchanan,  46 
Kan.  314;  Ft.  Scott,  etc.,  R.  Co.  v.  Karracker, 
46  Kan.  511  ;  Southern  Kansas  R.  Co.  v.  Gor- 
such,  47  Kan.  583  ;  Jones  v.  Annis,  47  Kan. 
478  ;  Smith  v.  Beeler,  48  Kan.  609 ;  McPheeters 
v.  Birk,  48  Kan.  784 ;  Russell  v.  Gregg,  49 
Kan.  89 ;  Green  v.  Tower,  49  Kan.  302 ;  Kansas 
City  v.  Slangstrom,  53  Kan.  431  ;  Latshaw  v. 
Moore,  53  Kan.  234. 

Kentucky.  —  Adams  v.  Louisville,  etc.,  R. 
Co.,  82  Ky.  603 ;  Louisville,  etc.,  R.  Co.  v. 
Brice,  84  Ky.  298. 

Michigan.  —  Crane  v.  Reeder,  25  Mich.  303: 
Sheahan  v.  Barry,  27  Mich.  217;  Fowler  v. 
Hoffman,  31  Mich.  215  ;  Hendrickson  v.  Walker, 
32  Mich.  68  ;  Frankenberg  v.  Decatur  First  Nat. 
Bank,  33  Mich.  46 ;  Harbaugh  v.  People,  33 
Mich.  241  ;  Johnson  v.  Continental  Ins.  Co.,  39 
Mich.  33;  Swift  v.  Plessner,  39  Mich.  178; 
Daniells  v.  Aldrich,  42  Mich.  58 ;  Pettibone  v. 
Maclem,  45  Mich.  381  ;  Cole  v.  Boyd,  47  Mich. 
98;  Banner  Tobacco  Co.  v.  Jenison,  48  Mich. 
459 ;  Dickerson  v.  Dickerson,  50  Mich.  37 ; 
People  v.  White,  53  Mich.  537;  Pigott  v.  Engle, 
60  Mich.  221  ;  Beecher  v.  Galvin,  71  Mich.  391  : 
Babbitt  v.  Bumpus,  73  Mich.  331,  16  Am.  St. 
Rep.  585  ;  International  Wrecking,  etc.,  Co.  v. 
McMorran,  73  Mich.  467  ;  Cortland  Mfg.  Co.  v. 
Piatt,  83  Mich.  419;  Mechanics'  Bank  v. 
Barnes,  86  Mich.  632 ;  Zucker  v.  Karpeles,  88 
Mich.  413;  Hemenway  v.  Burnham,  90  Mich. 
227. 

Minnesota.  —  litis  v.  Chicago,  etc.,  R.  Co., 
40  Minn.  273  ;  Schneider  v.  Chicago,  etc.,  R. 
Co.,  42  Minn.  68  ;  Crich  v.  Williamsburg  City 
F.  Ins.  Co.,  45  Minn.  441  ;  Watson  v.  Chicago, 
etc.,  R.  Co.,  46  Minn.  321  ;  Stensgaard  v.  St. 
Paul  Real  Estate  Title  Ins.  Co.,  50  Minn.  429. 

Missouri.  —  Evans,  etc.,  Fire  Brick  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  21  Mo.  App.  648;  Mc- 
Guire  v.  Missouri  Pac.  R.  Co.,  23  Mo.  App. 
325  ;  Flannery  v.  Kansas  City,  etc.,  R.  Co.,  23 
Mo.  App.  120;  Benton  v.  St.  Louis,  etc.,  R.  Co., 
25  Mo.  App.  158;  Jackson  v.  German  Ins.  Co., 
27  Mo.  App.  62 ;  Anderson  v.  McPike,  41  Mo. 
App.  328. 

Montana.  —  Johnson  v.  Bielenberg,  14  Mont. 
506. 

Nebraska.  —  Missouri  Pac.  R.  Co.  v.  Vande- 
venter,  26  Neb.  222 ;  North  Bend  First  Nat. 
Bank  v.  Miltonberger,  33  Neb.  847;  Atchison, 
etc.,  R.  Co.  v.  Lawler,  40  Neb.  356 ;  Union 


Pac.  R.  Co.  v.  Cobb,  41  Neb.  120;  Murphy  v. 
Gould,  40  Neb.  728. 

Nevada.  —  Lambert  v.  McFarland,  7  Nev. 
iS9- 

New  York.  —  Carr  v.  Carr,  4  Lans.  (N.  Y.) 
314;  Lake  Shore  Nat.  Bank  v.  Butler  Colliery 
Co.,  51  Hun  (N.  Y.)  63;  Kerr  v.  Hammer,  61 
Hun  (N.  Y.)  619,  15  N.  Y.  Supp.  605;  Ter- 
williger  v.  Ontario,  etc.,  R.  Co.,  73  Hun  (N.  Y.) 
335 ;  Robbins  v.  Springfield  F.  &  M.  Ins.  Co., 
79  Hun  (N.  Y.)  117;  Forrest  v.  Forrest,  6 
Duer  (N.  Y.)  102;  U.  S.  Trust  Co.  v.  Harris, 
2  Bosw.  (N.  Y.)  75  ;  Brush  v.  Kohn,  9  Bosw. 
(N.  Y.)  589;  Moss  v.  Priest,  1  Robt.  (N.  Y.) 
632;  Welsh  v.  Metropolitan  El.  R.  Co.,  57  N. 
Y.  Super.  Ct.  408;  Dempsey  v.  New  York,  10 
Daly  (N.  Y.)  417;  Fraschieris  v.  Henriques, 
(C.  PI.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  251  ; 
Moss  v.  Priest,  (N.  Y.  Super.  Ct.  Gen.  T.)  19 
Abb.  Pr.  (N.  Y.)  314;  Benson  v.  Townsend,  4 
Silv.  Sup.  (N.  Y.)  254  ;  Levy  v.  Beekman  Pub. 
Co.,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  751  ; 
Leprell  v.  Kleinschmidt,  112  N.  Y.  364;  Naser 
v.  New  York  First  Nat.  Bank,  116  N.  Y.  492. 

North  Carolina.  —  Forsyth  County  v.  Lash, 
89  N.  Car.  159;  Porter  v.  Western  North  Caro- 
lina R.  Co.,  97  N.  Car.  66,  2  Am.  St.  Rep.  272 ; 
Emery  v.  Raleigh,  etc.,  R.  Co.,  102  N.  Car. 
209,  11  Am.  St.  Rep.  727;  Propst  v.  Fisher,  104 
N.  Car.  214;  Gilchrist  v.  Middleton,  107  N. 
Car.  663;  Home  v.  Peoples  Bank,  108  N.  Car. 
109;  Bottoms  v.  Seaboard,  etc.,  R.  Co.,  109  N. 
Car.  72;  Kornegay  v.  Kornegay,  109  N.  Car. 
188;  McMillan  v.  Baxley,  112  N.  Car.  578; 
Simpson  v.  Carolina  Cent.  R.  Co.,  112  N.  Car. 
703;  Brown  v.  Mitchell,  102  N.  Car.  347,  11 
Am.  St.  Rep.  748. 

Oregon.  —  Wild  v.  Oregon  Short-Line,  etc., 
R.  Co.,  21  Oregon  159;  Swift  v.  Mulkey,  14 
Oregon  59;  Loewenberg  v.  Rosenthal,  18  Ore- 
gon 178. 

South  Dakota.  —  National  Refining  Co.  v. 
Miller,  1  S.  Dak.  548  ;  Cronk  v.  Chicago,  etc., 
R.  Co.,  3  S.  Dak.  93  ;  Enos  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  4  S.  Dak.  639,  46  Am.  St.  Rep.  796. 

Utah.  —  Webb  v.  Denver,  etc.,  R.  Co.,  7 
Utah  17;  Warner  v.  U.  S.  Mutual  Acc.  Assoc., 
8  Utah  431. 

Washington.  —  Stewart  v.  Walla  Walla 
Printing,  etc.,  Co.,  1  Wash.  521  ;  Wilkie  v. 
Chandon,  1  Wash.  355  ;  Pencil  v.  Home  Ins. 
Co.,  3  Wash.  485  ;  Bell  v.  Washington  Cedar 
Shingle  Co.,  8  Wash.  27  ;  Redford  v.  Spokane 
St.  R.  Co.,  9  Wash.  55. 

West  Virginia.  —  McKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500;  Peninsular  Land 
Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co.,  35  W. 
Va.  666  ;  Andrews  v.  Mundy,  36  W.  Va.  22 ; 
Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  39 
W.  Va.  86. 

Wisconsin.  —  Caswell  v.  Chicago,  etc.,  R.  Co.. 
42  Wis.  193  ;  Davis  v.  Farmington,  42  Wis. 
425  ;  Urbanek  v.  Chicago,  etc.,  R.  Co.,  47  Wis. 
59:  Fick  v.  Mulholland,  48  Wis.  310;  Schultz 
v.  Chicago,  etc.,  R.  Co.,  48  Wis.  375  ;  Hogan  v. 
Chicago,  etc..  R.  Co.,  59  Wis.  139;  Stringham 
v.  Cook,  75  Wis.  589  ;  Sherman  v.  Menominee 
River  Lumber  Co.,  77  Wis.  14 ;  Winchell  v. 
Abbot,  77  Wis.  371  ;  Ryan  v.  Rockford  Ins.  Co.. 
77  Wis.  611;  Kalbus  v.  Abbot,  77  Wis.  621; 
039  Volume  XXIX. 


Form  of  Verdict. 


VERDICT. 


In  General. 


disregarded,  if  the  verdict,  notwithstanding  these  defects,  is  intelligible.1 


Wright  v.  Mulvaney,  78  Wis.  89,  23  Am.  St. 
Rep.  393;  Bush  v.  Maxwell,  79  Wis.  114; 
Shenners  v.  West  Side  St.  R.  Co.,  78  Wis.  382; 
Geisinger  v.  Beyl,  80  Wis.  443  ;  St.  Paul  Second 
Nat.  Bank  v.  Larson,  80  Wis.  469;  Montreal 
River  Lumber  Co.  v.  Mihills,  80  Wis.  540; 
Karger  v.  Rich,  81  Wis.  177;  Robinson  v. 
Washburn,  81  Wis.  404;  Chopin  v.  Badger 
Paper  Co.,  83  Wis.  192. 

Special  Findings  and  Special  Verdicts  Distin- 
guished.—A  special  verdict  cannot  be  found 
where  there  is  a  general  verdict,  but  special 
findings  of  fact  provided  for  by  statute  can  be 
required  only  in  case  a  general  verdict  is  ren- 
dered. Chicago,  etc.,  R.  Co.  v.  Dunleavy,  129 
111.  143- 

1.  Form  of  Verdict  —  In  General  —  England.  — 
Foster  v.  Jackson,  Hob.  52. 

United  Slates. — -Stearns  v.  Barrett,  1  Mason 
(U.  S.)  153;  Parks  v.  Turner,  12  How.  (U.  S.) 
39;  Lincoln  v.  Cambria  Iron  Co.,  103  U.  S. 
412;  Snyder  v.  U.  S.,  112  U.  S.  216;  Hopkins 
v.  Orr,  124  U.  S.  510;  Flournoy  v.  Lastrapes, 
131  U.  S.  clxi,  25  U.  S.  (L.  ed.)  406;  Glenn 
v.  Sumner,-  132  U.  S.  152;  Gardes  v.  U.  S.. 
(C.  C.  A.)  87  Fed.  Rep.  172;  U.  S.  v.  Burr,  25 
Fed.  Cas.  No.  14,693. 

Alabama.  —  Meeker  v.  Childress,  Minor 
(Ala.)  109;  Baldwin  v.  Stebbins,  Minor  (Ala.) 
180;  Patterson  v.  Cook,  8  Port.  (Ala.)  66; 
McRae  v.  Colclough,  2  Ala.  74;  Porter  v.  Cot- 
ney,  3  Ala.  314;  Hall  v.  Dargan,  4  Ala.  696; 
Ewing  v.  Sanford,  21  Ala.  157;  Rambo  v. 
Wyatt,  32  Ala.  363,  70  Am.  Dec.  544;  Blount 
v.  State.  49  Ala.  381  ;  Trimble  v.  Isbell,  51  Ala. 
356;  Sleed  v.  Barnhill,  71  Ala.  157;  St.  Clair 
v.  Caldwell,  72  Ala.  527 ;  Wiggins  v.  Wither- 
ington.  96  Ala.  535;  Sudduth  v.  State,  124  Ala. 
32;  Durrett  v.  State,  133  Ala.  119;  Webb  v. 
Reynolds,  (Ala.  1904)  36  So.  Rep.  15. 

Arkansas.  —  Vaden  v.  Ellis,  18  Ark.  355; 
Evans  v.  State,  58  Ark.  47. 

California.  —  Algier  v.  The  Steamer  Maria, 
14  Cal.  167;  People  v.  McCarty,  48  Cal.  557; 
People  v.  Welch,  49  Cal.  174;  People  v.  Buck- 
ley, 49  Cal.  241  ;  People  v.  Perdue,  49  Cal.  423  ; 
People  v.  De  Cleer,  60  Cal.  382 ;  Willard  v. 
Archer,  63  Cal.  33  ;  Alhambra  Addition  Water 
Co.  v.  Richardson,  72  Cal.  598;  Golden  Gate 
Mill,  etc.,  Co.  v.  Joshua  Hendy  Mach.  Works, 
82  Cal.  184;  Smith  v.  Mohn,  87  Cal.  489  :  John- 
son v.  Visher,  96  Cal.  310;  People  v.  Millan, 
106  Cal.  320;  People  v.  Tochinsky,  106  Cal.  638. 

Colorado.  —  Cowell  v.  Colorado  Springs  Co., 
3  Colo.  82;  Waddingham  v.  Dickson,  17  Colo. 
223. 

Connecticut.  —  White  v.  Bailey,  14  Conn. 
272  ;  Day  v.  VVebb,  28  Conn.  140  ;  Rookey  v. 
State,  70  Conn.  104. 

Florida.  —  Long  v.  State,  42  Fla.  612;  Johns 
v.  State,  (Fla.  1903)  35  So.  Rep.  71. 

Georgia.  —  Roberts  v.  State,  14  Ga.  8,  58 
Am.  Dec.  528;  Revel  v.  State.  26  Ga.  275: 
Spence  v.  Holnian,  30  Ga.  646  ;  Arnold  v.  State, 
51  Ga.  144;  Wilson  v.  State,  66  Ga.  591  ;  Brant- 
ley v.  State.  87  Ga.  140;  Flannery  v.  Harley, 
117  Ga.  483.  But  see  Wells  v.  State,  116 
Ga.  87. 

Idaho.  —  State  v.  Preston.  4  Idaho  215. 
Illinois.  —  Chambers  v.  People,  5  111.  351; 


Eyman  v.  People,  6  111.  4 ;  Parmelee  v.  Smith, 
21  111.  620;  Atlantic  Ins.  Co.  v.  Wright,  22 
111.  462 ;  Hartford  F.  Ins.  Co.  v.  Vanduzor,  49 
111.  489 ;  Davis  v.  People,  50  111.  199 ;  Hronek 
v.  People,  134  111.  139,  23  Am.  St.  Rep.  652; 
Meadowcroft  v.  People,  163  111.  56,  54  Am.  St. 
Rep.  447 ;  West  Chicago  St.  R.  Co.  v.  Hornt. 
197  111.  250 ;  Daft  v.  Drew,  40  111.  App.  266  ; 
McGill  v.  Rothgeb,  45  111.  App.  511;  Westphal 
v  Sipe,  62  111.  App.  in  ;  Bacon  v.  Schepllin,  85 
111.  App.  553,  judgment  affirmed  185  111.  122; 
Knefel  v.  Daly,  91  111.  App.  321. 

Indiana.  —  Findley  v.  Buchanan,  1  BlackE. 
(Ind.)  12;  Moon  v.  State,  3  Ind.  438;  Collins 
v.  Makepeace,  13  Ind.  448;  Jones  v.  Julian,  12 
Ind.  274;  Hall  v.  King,  29  Ind.  205;  Lovell  v. 
State,  45  Ind.  550  ;  Early  v.  Hamilton,  75  Ind. 
376;  Thames  L.  &  T.  Co.  v.  Beville,  100  Ind. 
309;  Wabash  County  v.  Pearson,  120  Ind.  426, 
16  Am.  St.  Rep.  325;  Beggs  v.  State,  122  Ind. 
54 ;  Balue  v.  Taylor,  136  Ind.  368 ;  Davis  v. 
Shuah,  136  Ind.  237;  Poison  v.  State,  137  Ind. 
519;  Ellis  v.  State,  141  Ind.  357;  Bloom  v. 
State,  155  Ind.  292;  Frankel  v.  Michigan  Mut. 
L.  Ins.  Co.,  158  Ind.  304;  Carnahan  v.  Cheno- 
weth,  1  Ind.  App.  178;  Kluse  v.  Sparks,  10 
Ind.  App.  444;  Maxwell  v.  Wright,  (Ind.  App. 
1902)  64  N.  E.  Rep.  893. 

Iowa.  —  Harrell  v.  Stringfield,  Morr.  (Iowa^ 
18;  Cane  v.  Watson,  Morr.  (Iowa)  52;  Mc- 
Daniel  v.  Marygold,  2  Iowa  500,  65  Am.  Dec. 
786 ;  Miller  v.  Mabon,  6  Iowa  456 ;  State  v. 
McCombs,  13  Iowa  426;  State  v.  Funck.  17 
Iowa  365;  Lee  v.  Bradway,  25  Iowa  216;  Mc- 
Ginty  v.  Keokuk,  66  Iowa  725  ;  State  v.  Lee,  80 
Iowa  75,  20  Am.  St.  Rep.  401  ;  Kocher  v.  Pal- 
metier,  112  Iowa  84. 

Kansas.  —  Wilson  v.  Means,  25  Kan.  83 ; 
Knox  v.  Gregorious,  43  Kan.  26 ;  Hughes  v. 
Com.,  (Ky.  1890)  14  S.  W.  Rep.  682. 

Kentucky.  —  Crozier  v.  Gano,  1  Bibb  (Ky.) 
257;  Pickets.  Richet,  2  Bibb  (Ky.)  178;  Denny 
v.  Booker,  2  Bibb  (Ky.)  427;  Riggs  v.  Maltby, 
2  Met.  (Ky.)  88;  Herndon  v.  Com.,  105  Ky. 
197,  88  Am.  St.  Rep.  303;  Saylor  v.  Com., 
(Ky.  1900)  57  S.  W.  Rep.  614. 

Louisiana.  —  Anderson  v.  Dinn,  17  La.  168; 
Wichtrecht  v.  Fasnacht,  17  La.  Ann.  166; 
State  v.  Faulk,  30  La.  Ann.  831  ;  State  v.  Adam, 
31  La.  Ann.  717;  State  v.  Wilson,  40  La.  Ann. 
751  ;  McClellan  Dry  Dock  Co.  v.  Farmers'  Alli- 
ance Steamboat  Line,  43  La.  Ann.  258  ;  State  v. 
Tolliver,  47  La.  Ann.  1099;  State  v.  Bolden, 
107  La.  116. 

Maine.  —  M.  E.  Parish  v.  Clarke,  74  Me.  no. 

Maryland.  —  Harford  County  v.  Wise,  71  Md. 
43- 

Massachusetts.  —  Porter  v.  Rummery,  10 
Mass.  64 ;  Emery  v.  Osgood,  1  Allen  (Mass.) 
244;  Com.  v.  Carrington,  116  Mass.  37;  Miller 
7'.  Morgan.  143  Mass.  25;  Com.  v.  Crowley,  168 
Mass.  222. 

Michigan.  —  White  v.  Bailey,  10  Mich.  155. 

Minnesota. — Jones  v.  King,  30  Minn.  368; 
Red  River,  etc.,  R.  Co.  v.  Sture,  32  Minn.  95  ; 
State  7'.  Framness,  43  Minn.  490. 

Mississibf>i.  —  Henry  v.  Halsey,  5  Smed.  & 
M.  (Miss.)  573  :  De  Ford  v.  Furniss,  43  Miss. 
132- 

Missouri.  —  Carter  v.  Blankenship,  3  Mo. 
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dering  the  verdict  fatally  defective,  su 

583 ;  Muller  v.  St.  Louis  Hospital  Assoc.,  73 
Mo.  242;  State  v.  Hudson,  137  Mo.  618;  Mc- 
Cormick  v.  Hickey,  24  Mo.  App.  362;  State  v. 
Walker,  24  Mo.  App.  679;  Ryors  v.  Prior,  31 
Mo.  App.  555;  Plymouth  Cordage  Co.  v.  Year- 
gain,  87  Mo.  App.  561  ;  State  v.  Hesterly,  178 
Mo.  43. 

Montana.  —  Wheeler  v.  Jones,  16  Mont.  87. 

Nebraska.  —  Preuit  v.  People,  5  Neb.  377 ; 
Morrissey  v.  Schindler,  18  Neb.  672;  Parrish  v. 
McNeal,  36  Neb.  727  ;  Bartley  v.  State,  53  Neb. 
310;  Coil  v.  State,  62  Neb.  15. 

New  Hampshire.  —  Pettes  v.  Bingham,  10  N. 
H.  514;  Allen  v.  Aldrich,  29  N.  H.  63;  Litch- 
field v.  Londonderry,  39  N.  H.  247 ;  Chase  v. 
Deming,  42  N.  H.  274. 

Netv  Jersey.  —  Stout  v.  Hopping,  6  N.  J.  L. 

125- 

Nezv  York.  —  Felter  v.  Mulliner,  2  Johns. 
(N.  Y.)  181  ;  Phillips  v.  Lewis,  12  N.  Y.  App. 
Div.  460  ;  Fraschieris  v.  Henriques,  (C.  PI.  Gen. 
T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  251. 

North  Carolina.  —  State  v.  Kinsauls,  126  N. 
Car.  1095. 

Ohio.  —  White  v.  Francis,  5  Ohio  Dec.  (Re- 
print) 323,  4  Am.  L.  Rec.  501. 

Oregon.  —  French  v.  Cresswell,  13  Oregon 
418. 

Pennsylvania.  —  Thompson  v.  Musser,  1  Dall. 
(.Pa.)  458. 

South  Carolina.  —  M'Fadden  v.  Haley,  2  Bay 
(S.  Car.)  457,  1  Am.  Dec.  653. 

South  Dakota.  —  Kelsey  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  80 ;  Hormann  v.  Sherin,  6  S. 
Dak.  82. 

Tennessee.  —  Lowrey  v.  Brown,  3  Sneed 
(Tenn.)  17;  Robb  v.  Parker,  4  Heisk.  (Tenn.) 
58. 

Texas.  —  Mays  v.  Lewis,  4  Tex.  38  ;  Wells  v. 
Barnett,  7  Tex.  584  ;  Smith  v.  Johnson,  8  Tex. 
418;  Kolb  v.  Bankhead,  18  Tex.  228;  Patton  v. 
Gregory,  21  Tex.  513;  Hart  v.  State,  38  Tex. 
382;  Van  Valkenburg  v.  Ruby,  68  Tex.  139; 
Shannon  v.  Jones,  76  Tex.  141  ;  Floege  v. 
Wiedner,  77  Tex.  311  ;  New  York,  etc.,  R.  Co. 
v.  Gallaher,  79  Tex.  685  ;  Gill  v.  Bickel,  10  Tex. 
Civ.  App.  67 ;  Missouri,  etc.,  R.  Co.  v.  Kirk- 
land,  11  Tex.  Civ.  App.  528;  Missouri,  etc.,  R. 
Co.  v.  Jamison,  12  Tex.  Civ.  App.  689;  Hous- 
ton, etc.,  R.  Co.  v.  Berling,  14  Tex.  Civ.  App. 
544  ;  Lindsay  v.  State,  1  Tex.  App.  327  ;  Bland 
v.  State,  4  Tex.  App.  15  ;  Taylor  v.  State,  5 
Tex.  App.  569  ;  Jones  v.  State,  7  Tex.  App.  103  ; 
Roberts  v.  State,  33  Tex.  Crim.  83 ;  Kelly  v. 
State,  36  Tex.  Crim.  480  ;  Jackson  v.  State,  37 
Tex.  Crim.  612;  Cooper  v.  State,  (Tex.  Crim. 

1893)  20  S.  W.  Rep.  079  ;  Garza  v.  State,  (Tex. 
Crim.  1892)  20  S.  W.  Rep.  752;  Lewallen  v. 
State,  (Tex.  Crim.  1894)  24  S.  W.  Rep.  907; 
Texas,  etc.,  R.  Co.  v.  Watkins,  (Tex.  Civ.  App. 

1894)  26  S.  W.  Rep.  760;  Reed  v.  Phillips, 
(Tex.  Civ.  App.  1896)  33  S.  W.  Rep.  986; 
Galveston,  etc.,  R.  Co.  v.  Burnett,  (Tex.  Civ. 
App.  1896)  37  S.  W.  Rep.  779;  Patterson  v 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  59; 
Chicago,  etc.,  R.  Co.  v.  Henderson,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  36. 

Virginia.  —  Smith  v.  Packard,  94  Va.  730; 
Andrews  v.  Roseland  Iron,  etc.,  Co.,  89  Va.  393- 

go.  C.  of  L.«- 


irords  may  be  omitted,8  without  ren- 
)ject  to  the  qualification  just  stated. 

Washington.  —  State  v.  Cronin,  20  Wash. 
512. 

West  Virginia.  —  State  v.  Staley,  45  W.  Va. 
792  ;  Peters  v.  Johnson,  50  W.  Va.  644,  88  Am. 
St.  Rep.  909;  State  v.  Henry,  51  W.  Va.  283. 

Wisconsin.  —  Benedict  v.  State,  14  Wis.  423  ; 
Bartlett  v.  Hunt,  17  Wis.  214;  Allard  v.  Lami- 
rande,  29  Wis.  502 ;  Wausau  Boom  Co.  v. 
Plumer,  49  Wis.  118;  Harran  v.  Klaus,  79  Wis. 
383;  Baumann  v.  C.  Reiss  Coal  Co.,  118  Wis. 
330. 

Wyoming.  —  Ackerman  v.  State,  7  Wyo.  504. 

It  Is  Eminently  Proper  that  approved  and  estab- 
lished precedents  should  be  regarded,  although, 
as  has  been  stated,  the  form  of  a  verdict,  sub- 
ject to  certain  qualifications,  is  immaterial.  For 
this  purpose  a  reference  to  some  reliable  book 
of  forms  should  be  made. 

Words  Employed  Must  Be  Sufficient  to  convey 
the  meaning  of  the  jury.  People  v.  Ah  Gow, 
53  Cal.  627. 

A  Verdict  of  Guilty  need  not  state  that  the  de- 
fendant did  any  act  towards  the  commission  of 
the  offense.     State  v.  Otey,  7  Kan.  60. 

Form  Furnished  by  Court.  —  It  is  not  necessary 
that  the  jury  be  furnished  with  a  form  for  a 
verdict  by  the  court.  Morrill  v.  Lindemann,  86 
111.  App.  75;  Territory  v.  McFarlane,  7.N.  Mex. 
421. 

The  Defendant  if  Convicted  Must  in  Some  Man- 
ner Be  Designated  as  the  guilty  party.  Williams 
v.  State,  6  Neb.  334. 

In  an  Action  of  Debt  a  verdict  must  not  be  in 
form  of  that  in  trespass.  Scudder  v.  Bloom- 
field,  3  N.  J.  L.  506.  * 

A  Verdict  in  Form  as  if  Action  Were  on  the  Case 
is  totally  unwarranted  in  an  action  for  the 
claim  and  delivery  of  personal  property. 
Wheeler  v.  Allen,  49  Barb.  (N.  Y.)  460. 

In  Missouri,  this  practice  prevails  as  regards 
specification  of  the  crime,  with  the  qualification 
that  where  the  conviction  is  of  a  crime  inferior 
in  degree  to  that  charged  in  the  indictment  the 
offense  of  winch  the  defendant  is  found  guilty 
should  be  set  forth  in  the  verdict.  State  v. 
Matrassey,  47  Mo.  295. 

1.  Abbreviations.  —  Stout  v.  Hopping,  6  N. 
J.  L.  125  ;  Mayson  v.  Sheppard,  12  Rich.  L. 
(S.  Car.)  254;  Missouri  Pac.  R.  Co.  v.  Kings- 
bury, (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  322; 
Short  v.  State,  (Tex.  Crim.  1895)  29  S.  W.  Rep. 
1072. 

The  Prefix  %  may  be  used  to  denote  "dollars." 
Mayson  v.  Sheppard,  12  Rich.  L.  (S.  Car.)  254. 

2.  Omission  of  Words  —  United  States.  —  Hop- 
kins v.  Orr,  124  U.  S.  510. 

Alabama.  —  Blount  v.  State,  49  Ala.  381. 

Arkansas.  —  Fvans  v.  State,  58  Ark.  47 ; 
Lawrence  v.  State,  71  Ark.  82. 

Georgia.  —  Jenkins  v.  State,  92  Ga.  470. 

Illinois.  —  Eyman  v.  People,  6  111.  4 ;  Mex- 
ican Amole  Soap  Co.  v.  Clarke,  72  111.  App.  655. 

Indiana.  —  Moon  v.  State,  3  Ind.  438;  Lovell 
v.  State,  45  Ind.  550;  Poison  v.  State,  137  Ind. 
5i9. 

Iowa.  —  State  v.  McCombs,    13   Iowa  426; 
State  v.  Lee,  80  Iowa  75,  20  Am.  St.  Rep.  401. 
Kansas.  —  State  v.  Wade,  56  Kan.  75. 
Nebraska. -- Preuit  v.  People,  5  Neb.  377. 
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The  law  does  not  require  that  jurors  shall  be  orthographists  or  philologists; 
hence,  bad  spelling,1  the  misuse  of  words,  and  grammatical  errors  form  no 
substantial  ground  for  objection.3 

2.  Oral  Verdict.  —  Under  the  common  law  the  result  of  the  jury's  delibera- 
tions is  usually  declared  orally  by  a  member  of  the  jury,3  a  practice  originat- 
ing, perhaps,  in  the  general  illiteracy  of  jurors.*  The  announcement  is  most 
frequently  made  by  a  designated  spokesman,  called  the  foreman,  the  jurors 
being  presumed  to  consent  to  the  verdict  unless  they  express  their 
dissatisfaction  when  it  is  rendered.5 

3.  Written  Verdict.  —  Statutes  to  the  effect  that  verdicts  shall  be  reduced 
to  writing  exist  in  some  of  the  states.6    Whether  such  enactments  are  peremp- 


Nevada.  —  State  v.  Collyer,  17  Nev.  275. 

Texas.  —  Jones  v.  State,  7  Tex.  App.  103; 
Beabout  v.  State,  37  Tex.  Crim.  515;  Styles  v. 
State,  37  Tex.  Crim.  599  ;  O'Docharty  v.  State, 
(Tex.  Crim.  1900)  57  S.  W.  Rep.  657.  But  see 
Shaw  v.  State,  2  Tex.  App.  487. 

1.  Incorrect  Orthography  —  United  States. — 
Snyder  v.  U.  S.,  112  U.  S.  216. 

Alabama.  —  Webb  v.  State,  138  Ala.  53. 

Arizona.  —  Wilson  v.  Territory,  (Ariz.  1900) 
60  Pac.  Rep.  697. 

Florida.  —  Higginbotham  v.  State,  42  Fla. 
573,  89  Am.  St.  Rep.  237. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Turley,  1  Indian  Ter.  275. 

Kentucky.  —  Mitchell  v.  Com.,  106  Ky.  602. 

Louisiana.  —  State  v.  Ross,  32  La.  Ann.  854 ; 
State  v.  Smith,  33  La.  Ann.  1414;  State  v.  Wil- 
son, 40  La.  Ann.  751  ;  State  v.  Reed,  49  La. 
Ann.  704;  State  v.  Smith,  104  La.  Ann.  464. 

Minnesota.  —  State  v.  Framness,  43  Minn. 
490. 

'  Mississippi.  —  Kellum  v.  State,  64  Miss.  226. 

Missouri.  —  State  v.  McNamara,  100  Mo. 
100;  Gurley  v.  O'Dwyer,  61  Mo.  App.  348. 

Texas.  —  American  Cotton  Co.  v.  Smith,  29 
Tex.  Civ.  App.  425  ;  Krebs  v.  State,  3  Tex. 
App.  348;  Bland  v.  State,  4  Tex.  App.  15; 
Keeller  v.  State,  4  Tex.  App.  527  ;  Taylor  v. 
State,  5  Tex.  App.  569  ;  Curry  v.  State,  7  Tex. 
App.  91;  McMillan  v.  State,  7  Tex.  App.  100; 
McCoy  v.  State,  7  Tex.  App.  379 ;  Hoy  v.  State, 
11  Tex.  App.  32;  Wilson  v.  State,  12  Tex.  App. 
481;  Reynolds  v.  State,  17  Tex.  App.  413; 
Partain  v.  State,  22  Tex.  App.  100;  Harwell  v. 
State,  22  Tex.  App.  251  ;  Shelton  v.  State,  27 
Tex.  App.  443,  11  Am.  St.  Rep.  200;  Stepp  v. 
State,  31  Tex.  Crim.  349;  Cockerell  v.  State,  32 
Tex.  Crim.  585  ;  Roberts  v.  State,  33  Tex.  Crim. 
83;  Jones  v.  State,  35  Tex.  Crim.  565;  Price  v. 
State,  36  Tex.  Crim.  403  ;  McGee  v.  State,  39 
Tex.  Crim.  190;  Augustine  v.  State,  41  Tex. 
Crim.  59,  96  Am.  St.  Rep.  765  ;  Pharer  v.  State, 
(Tex.  Crim.  1892)  20  S.  W.  Rep.  555 ;  Bird- 
well  v.  State,  (Tex.  Crim.  1892)  20  S.  W.  Rep. 
556;  Pace  v.  State,  (Tex.  Crim.  1892)  20  S.  W. 
Rep.  762;  Lewallen  v.  State,  (Tex.  Crim.  1894) 
24  S.  W.  Rep.  907  ;  San  Antonio,  etc.,  R.  Co.  v. 
Long,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
214;  Hamilton  v.  State,  (Tex.  Crim.  1896)  34 
S.  W.  Ren.  280 ;  Harris  v.  State,  (Tex.  Crim. 
i8g6)  34  S.  W.  Rep.  022;  Garza  v.  State,  (Tex, 
Crim.  1898)  47  S.  W.  Rep.  983:  Whitley  v. 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  69; 
Brown  v.  State,  (Tex.  Crim.  1900)  59  S.  W. 
Rep.  11 18;  Cosby  v.  State,  (Tex.  Crim.  1001) 
63  S.  W.  Rep.  129;  Passm,or?  v.  State,  (Tex. 


Crim.  1901)  64  S.  W.  Rep.  1040;  Howard  to. 
State,  (Tex.  Crim.  1901)  65  S.  W.  Rep.  519; 
McMillan  v.  State,  (Tex.  Crim.  1902)  71  S.  W. 
Rep.  279;  Albert  v.  State,  (Tex.  Crim.  1903) 
72  S.  W.  Rep.  846 ;  Gaines  v.  State,  (Tex. 
Crim.  1903)  77  S.  W.  Rep.  10.  But  see  Dillon 
v.  Rogers,  36  Tex.  152. 

2.  Grammatical  Errors.  —  Parks  v.  Turner,  12 
How.  (U.  S.)  39  ;  Lincoln  v.  Cambria  Iron  Co., 
103  U.  S.  412;  Snyder  v.  U.S.,  112  U.  S.  216; 
Roddy  v.  McGetrick,  49  Ala.  159;  Higgin- 
botham v.  State,  42  Fla.  573,  89  Am.  St.  Rep. 
237;  Ryors  v.  Prior,  31  Mo.  App.  555;  Gurley 
v.  O'Dwyer,  61  Mo.  App.  348 ;  Pepper  v.  Har- 
ris, 78  N.  Car.  71  ;  Taylor  v.  State,  5  Tex.  App. 
569- 

3.  Oral  Verdict  —  Alabama.  —  Gary  v.  Wood- 
ham,  103  Ala.  421. 

Georgia.  —  Roberts  v.  State,  14  Ga.  18,  58 
Am.  Dec.  528. 

Illinois.  —  Kessel  v.  O'Sullivan,  60  111.  App. 
548. 

Louisiana.  —  State  v.  Moore,  8  Rob.  (La.) 
525;  State  v.  Daniel,  31  La.  Ann.  91  ;  State  v. 
Ross,  32  La.  Ann.  854  ;  State  v.  Smith,  33  La. 
Ann.  1416  ;  State  v.  Howard,  34  La.  Ann.  369; 
State  v.  Simon,  37  La.  Ann.  569 ;  State  v. 
Jenkins,  43  La.  Ann.  917.  See  also  State  v. 
Nolan,  8  Rob.  (La.)  513. 

Massachusetts.  —  Com.  v.  Durfee,  100  Mass. 
146. 

New  Hampshire.  —  Lord  v.  State,  16  N.  H. 
326. 

4.  Origin  of  Practice.  —  Nisbet,  J.,  in  Roberts 
v.  State,  14  Ga.  18,  58  Am.  Dec.  528. 

5.  Announcement  by  Foreman.  —  Blum  v.  Pate, 
20  Cal.  69;  Raymond  v.  Bell,  18  Conn.  81; 
Roberts  v.  State,  14  Ga.  18,  58  Am.  Dec.  528. 

6.  Statutes  Requiring  Written  Verdicts.  ■ —  See 
statutes  of  the  various  states. 

In  Foreign  Language. —  In  an  early  Louisiana 
case  the  verdict  was  returned  written  in  French, 
the  jury  being  able  to  write  only  in  that  lan- 
guage. In  this  form  the  verdict  was  received 
by  the  court,  translated  into  English  under  its 
direction,  read  to  the  jury  as  translated,  ai:d 
as  read  assented  to  by  them,  signed  by  the  fore- 
man, and  recorded  in  their  presence.  This  was 
held  to  be  the  proper  proceeding.  Walsh  v. 
Barrow,  3  La.  Ann.  265. 

A  Verdict  in  Lead  Pencil  has  been  held  to  com- 
ply with  a  statute  requiring  a  verdict  to  be  in 
writing.  State  v.  Anderson,  45  La.  Ann.  651; 
Ellis  v.  State,  30  Tex.  App.  601. 

Verdict  Written  by  Officer  of  Court  —  It  has 
been  held  that  while  it  is  a  censurable  practice 
for  a  juror  to  have  the  verdict  written  by  ar^ 
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tory,  or  directory  only,  depends  upon  the  construction  which  they  have 
received  from  the  judicatures  whose  proceedings  they  control.1 

In  Criminal  Cases  it  has  been  held  that  written  verdicts  are  not  essential.2 

In  the  Absence  of  Statute,  where  the  oral  verdict  is  sufficient,  the  action  of  the 
court  in  requiring  a  written  verdict,  while  superfluous,  is  not  vitiating.3 

Signing  Verdict.  —  As  there  is  no  rule  of  the  common  law  requiring  that  a 
verdict  shall  be  in  writing,  naturally  there  is  none  that  it  shall  be  signed.4 
In  some  states  this  practice  is  regulated  by  statute.5 

4.  Sealed  Verdict.  —  A  convenient  practice  prevails  in  most  jurisdictions  of 
allowing  a  jury,  when  they  agree  upon  a  verdict  during  an  adjournment  of 
the  court,  to  seal  it  up  and  separate;  then  to  reassemble  and  bring  it  into 
court  at  the  expiration  of  the  period  of  adjournment.6 

shows  upon  its  face  that  there  was  a  competent 
number  of  jurors  to  render  the  verdict.  David- 
son v.  Carter,  9  Ga.  501. 

5.  Signature  Regulated  by  Statute  —  Sage 
v.  Brown,  34  Ind.  464  ;  Louisville,  etc.,  R.  Co. 
v.  Kemper,  153  Ind.  618;  Morrison  v.  Overton, 
20  Iowa  465;  Thomas  v.  Com.,  (Ky.  1891)  15 
S.  W.  Rep.  861;  Berry  v.  Pusey,  80  Ky.  166; 
Menne  v.  Neumeister,  25  Mo.  App.  300 ;  Gur- 
ley  v.  O'Dwyer,  61  Mo.  App.  348,  1  Mo.  App. 
Rep.  635  ;  Bluefields  Banana  Co. '  v.  Wollfe, 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  269;  Yar- 
ber  v.  State,  (Tex.  Crim.  1894)  24  S.  W.  Rep. 
645 ;  Tram  Lumber  Co.  v.  Hancock,  70  Tex. 
312;  Barton  v.  State,  (Tex.  Crim.  1898)  44  S. 
W.  Rep.  1093. 

6.  Sealed  Verdict — United  States.  —  U.  S.  v. 
Bennett,  16  Blatchf.  (U.  S.)  338;  U.  S.  v.  Pot- 
ter, 6  McLean  (U.  S.)  186;  Pounds  v.  U.  S., 
171  U.  S.  35  ;  Bunker  Hill,  etc.,  Min.,  etc.,  Co. 
v.  Schmelling,  (C.  C.  A.)  79  <Fed.  Rep.  263  ; 
Bunker  Hill.,  etc.,  Min.,  etc.,  Co.  v.  Oberder. 
(C.  C.  A.)  79  Fed.  Rep.  726. 

California.  —  Paige  v.  O'Neal,  12  Cal.  483; 
People  v.  Kelly,  46  Cal.  356. 

District  of  Columbia.  —  District  of  Columbia 
v.  Humphries,  12  App.  Cas.  (D.  C.)  122. 
Florida.- — Whitner  v.  Hamlin,  12  Fla.  18. 
Georgia.  —  Nolan    v.    State,    53    Ga.  137; 
Franklin  v.  Wiggins,  88  Ga.  169. 

Illinois.  —  White  v.  Martin,  3  111.  69  ;  Reins 
v.  People,  30  111.  256  ;  Pierce  v.  Hasbrouck,  49 
111.  23;  Chicago  v.  Rogers,  61  111.  188;  Chicago 
v.  Langlass,  66  111.  361  ;  Cleveland,  etc.,  R.  Co- 
z.  Monaghan,  140  111.  474;  Mt.  Vernon  v.  Cock- 
rum,  59  111.  App.  540  ;  Moore  v.  Merchants'  L. 
&  T.  Co.,  70  111.  App.  210. 

Indiana.  —  Tyrrell  v.  Lockhart,  3  Blackf . 
(Ind.)  136;  Jarrell  v.  State,  58  Ind.  293. 

Iovua.  —  Woods  v.  Van  Buren  County,  Morr. 
(Iowa)  441;  Tifield  v.  Adams,  3  Iowa  487; 
Mill  er  v.  Mabon,  6  Iowa  456  ;  Bass  v.  Hanson, 
9  Iowa  563  ;  Hamilton  v.  Barton,  20  Iowa  505  ; 
Higley  v.  Newell,  28  Iowa  516;  Jessup  v.  Chi- 
cago, etc.,  R.  Co.,  82  Iowa  243. 

Kansas.  —  State  v.  Hodges,  45  Kan.  389  ; 
State  v.  Emmons,  45  Kan.  397,  note. 

Kentucky.  —  Doe  v.  Harrow,  3  Bibb  (Ky.) 
446-  • 

Louisiana.  —  See  State  v.  Hornsby,  32  La. 
Ann.  1268. 

Maine.  —  Bolster  v.  Cummings,  6  Me.  85  ; 
Beal  v.  Cunningham,  42  Me.  362;  Anonymous, 
63  Me.  590  ;  State  v.  Webber,  90  Me.  108. 

Massachusetts.  —  Winslow  v.  Draper,  8  Pick. 
(Mass.)    170;  Lawrence  v.   Stearns,   11  Pick. 


officer  of  the  court  at  the  juror's  dictation,  such 
verdict  will  not  be  disturbed  where  it  does  not 
appear  that  it  had  anything  to  do  with  the  re- 
sult reached  or  that  the  rights  of  the  parties 
were  impaired  thereby.  Territory  v.  Edie,  6  N. 
Mex.  555. 

The  Verdict  May  Be  Deliverd  Ore  Tenus  by  the 

foreman.  Its  validity  does  not  depend  upon  its 
being  reduced  to  writing.  Griffin  v.  Lamed, 
in  111.  432. 

1.  Interpretation  of  Statutes. —  Sage  v.  Brown, 
34  Ind.  464;  Morrison  v.  Overton,  20  Iowa  465. 

2.  Written  Verdicts  Not  Essential  in  Criminal 
Cases. —  State  v.  Moore,  8  Rob.  (La.)  518; 
State  v.  Walters,  15  La.  Ann.  648;  State  v. 
Faulk,  30  La.  Ann.  831  ;  State  v.  Simon,  37 
La.  Ann.  569 ;  State  v.  Jenkins,  43  La.  Ann. 
917. 

3.  In  the  Absence  of  Statute.  —  Gary  v.  Wood- 
ham,  103  Ala.  421. 

4.  Signature  Not  Required  —  Arkansas.  — 
Anderson  v.  State,  5  Ark.  444. 

Georgia.  —  Malony  v.  Harkey,  Ga.  Dec.  (pt. 
ii.)  159;  Roberts  v.  State,  14  Ga.  18,  58  Am. 
Dec.  528;  Harris  v.  Barden,  24  Ga.  72;  Pat- 
terson v.  Murphy,  63  Ga.  281. 

Illinois.  —  Harrison  v.  Singleton,  3  111.  21  ; 
Mertz  v.  People,  81  111.  App.  576;  Chicago  City 
R.  Co.  v.  Cooney,  95  111.  App.  471,  affirmed  196 
111.  466. 

Iowa.  —  Miller  v.  Mabon,  6  Iowa  456. 

Kentucky.  —  Com.  v.  Ripperdon,  Litt.  Sel. 
Cas.  (Ky.)  195. 

Louisiana.  —  State  v.  Moore,  8  Rob.  (La.) 
518;  State  v.  Peterson,  2  La.  Ann.  921;  State 
7..  Faulk,  30  La.  Ann.  831  ;  State  v.  Jenkins,  43 
La.  Ann.  917. 

Maine.  —  Contra,  State  v.  McCormick,  84 
Me.  566. 

Texas.  —  Burton  v.  Bondies,  2  Tex.  204 ; 
Morton  v.  State,  3  Tex.  App.  510;  Yarber  v. 
State,  (Tex.  Crim.  1894)  24  S.  W.  Rep.  645. 

Virginia.  —  Woods  v.  Com.,  86  Va.  933 : 
Crump  v.  Com.,  98  Va.  833. 

"  Sr."  Added  to  the  Signature  of  a  Juror  who 
was  sworn  under  a  name  without  such  "  Sr." 
does  not  vitiate  the  verdict.  State  v.  Allen,  45 
W.  Va.  65. 

Where  a  Verdict  Is  Signed  bv  a  Juryman 
and  returned  into  court  by  the  entire  jury,  it  is 
immaterial  whether  the  juryman  signed  as  fore- 
man or  as  ordinary  juror.  Thomas  v.  Com., 
(Ky.  1891)  1 5  S.  W.  Rep.  861;  State  v.  Shep- 
pard,  33  La.  Ann.  1216. 

A  Signature  by  the  Foreman  for  himself  and 
fellow  jurors  is  sufficient  where  the  record 
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Sealed  Verdicts  in  Criminal  Cases  are  not  allowed  in  some  states.1 

5.  Privy  Verdict.  —  Where  the  juiy  reaches  an  agreement  after  the  judge 
has  left  or  adjourned  the  court,  they  may,  in  order  to  be  delivered  from  their 
confinement,  obtain  leave  to  give  their  verdict  privily  to  the  judge  out  of 
court.3  This  practice  of  allowing  the  jury  to  deliver  their  findings  to  the 
judge  privately  has  never  been  distinctly  recognized  in  the  United  States,  and 
is  rarely  resorted  to  in  England,  where  it  originated.  And  to  be  of  any  force 
such  verdict  must  be  affirmed  by  a  public  verdict,  given  in  open  court.3 

6.  Public  Verdict.  —  The  only  effectual  and  legal  verdict  is  the  public 
verdict,  in  which  the  jury  openly  declare  to  have  found  the  issue  for  the 
plaintiff,  or  for  the  defendant.4 

7.  Verdict  upon  Issues  Out  of  Chancery.  —  Where  certain  issues  of  fact  arising 
in  a  chancery  cause  are  submitted  to  a  jury  for  determination,  the  decision  of 
the  jury  thereon  is  held  as  a  general  rule  to  be  advisory  merely,  and  in  no 
wise  binding  upon  the  conscience  of  the  chancellor.5  In  several  of  the  states, 
however,  statutes,  or  constitutional  provisions  respecting  the  right  to  trial  by 


(Mass.)  501  ;  Pritchard  v.  Hennessey,  1  Gray 
(Mass.)  294;  Chapman  v.  Coffin,  14  Gray 
(Mass.)  454;  Com.  v.  Durfee,  100  Mass.  146; 
Coin.  v.  Dorus,  108  Mass.  488;  Com.  v.  Car- 
rington,  116  Mass.  37;  Com.  v.  Costello,  128 
Mass.  88;  Com.  v.  Slattery,  147  Mass.  423; 
Com.  v.  Heden,  162  Mass.  521. 

Minnesota. —  Steele  v.  Etheridge,  15  Minn. 
50:  ;  Loudy  v.  Clarke,  45  Minn.  477. 

Mississippi.  —  Friar  v.  State,  3  How.  (Miss.) 
422  ;  Till  v.  Redus,  79  Miss.  125. 

Missouri.  —  State  v.  Weber,  22  Mo.  321. 

Nebraska. —  Rogers  v.  Sample,  28  Neb.  141. 

New  York.  —  Douglass  v.  Tousey,  2  Wend. 
(N.  Y.)  352,  20  Am.  Dec.  616;  Bunn  v.  Hoyt, 
3  Johns.  (N.  Y.)  25s  ;  Root  v.  Sherwood,  6 
Johns.  (N.  Y.)  68,  5  Am.  Dec.  191  ;  Herzberg 
v.  Murray,  40  N.  Y.  Super.  Ct.  271. 

Ohio.  —  Sutliff  v.  Gilbert,  8  Ohio  405  ;  Sar- 
gent v.  State,  11  Ohio  472;  State  v.  Engle,  13 
Ohio  490. 

Pennsylvania.  —  Com.  v.  Boyle,  9  Phila. 
(Pa.)  592,  29  Leg.  Int.  (Pa.)  85;  Walters  v. 
Junkins,  16  S.  &  R.  (Pa.)  414,  16  Am.  Dec. 
585;  Wolfran  v.  Eyster,  7  Watts  (Pa.)  38; 
Reitenbaugh  v.  Ludwick,  31  Pa.  St.  131. 

South  Carolina.  —  Perry  v.  Mays,  2  Bailey 
L.  (S.  Car.)  354;  Devereux  v.  Champion  Cot- 
ton Press  Co.,  14  S.  Car.  396. 

Texas.  —  Hancock  v.  Winans,  20  Tex.  320. 

Virginia.  —  See  M'Murray  v.  Oneal,  1  Call 
(Va.)  246. 

W ashington.  —  Maling  v.  Crummey,  5  Wash. 
222. 

Wisconsin.  —  High  v.  Johnson,  28  Wis.  72. 

1.  Not  Allowed  in  Criminal  Cases.  —  State  v. 
Fertig,  84  Iowa  79 ;  State  v.  Hornsby,  32  La. 
Ann.  1268;  People  v.  Pickert,  (County  Ct.)  26 
Misc.  (N.  Y.)  112;  Anderson  v.  State,  2  Wash. 
183  ;  State  v.  Rogan,  18  Wash.  43. 

2.  Privy  Verdict.  —  3  Bl.  Com.  377;  Barrett 
v.  State,  1  Wis.  175. 

Sealed  Verdicts  have  been  said  to  be  founded 
upon  the  old  idea  ef  rendering  privy  verdicts. 
Anonymous,  63  Me.  590 ;  Com.  v.  Heller,  5 
Phila.  (Pa.)  123,  19  Leg.  Int.  ('Pa.)  133. 

3.  Privy  Verdict  to  Be  Affirmed  by  Public 
Verdict.  —  3  Bl.  Com.  377;  Withee  v.  Rowe,  45 
Me.  571. 

In  Certain  Criminal  Cases  a  privy  verdict  could 
ppt  be  rendered,    4  Bl,  Com.  369;  Hale,  300; 


State  v.  Engle,  13  Ohio  490.  See  also  Anony- 
mous, 63  Me.  590. 

4.  Public  Verdict. — -3  Bl.  Com.  377;  Withee 
v.  Rowe,  45  Me.  571  ;  Young  v.  Seymour,  4 
Neb.  86;  Kennedy  v.  Raught,  6  Minn.  235; 
Johnson  v.  Depuy,  2  N.  J.  L.  152. 

An  oral  verdict  by  announcement,  and  a 
written,  sealed,  or  privy  verdict  by  affirmance 
in  open  court,  become  public  verdicts. 

5.  Verdicts  upon  Issues  Out  of  Chancery  — 
■ — ■  England.  —  East  India  Co.  v.  Bazett,  Jac. 
91;  O'Connor  v.  Cook,  8  Ves.  Jr.  535;  Bootle 
v.  Blundell,  19  Ves.  Jr.  500;  Morris  v.  Davies, 
3  C.  &  P.  427,  14  E.  C.  L.  378,  3  Bl.  Com.  452. 

United  States.  —  U.  S.  v.  Samperyac,  Hempst. 
(U.  S.)  118;  Allen  v.  Blunt,  3  Story  (U.  S.) 
746  ;  Basey  v.  Gallagher,  20  Wall.  (U.  S.)  670  ; 
Quimby  v.  Conlan,  104  U.  S.  420  ;  Idaho,  etc., 
Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  509: 
Kohn  v.  McNulta,  147  U.  S.  238. 

California.  —  Gray  v.  Eaton,  5  Cal.  448 ; 
Bates  v.  Gage,  49  Cal.  127;  Wakefield  v. 
Bouton,  55  Cal.  109;  Scheerer  v.  Goodwin,  125 
Cal.  154.  But  see  Duff  v.  Fisher,  15  Cal.  376; 
Gagliardo  v.  Hoberlin,  18  Cal.  394;  Allen  v. 
Fennon,  27  Cal.  69  ;  Doe  v.  Vallejo,  29  Cal.  386. 

Colorado.  —  Abbott  v.  Monti,  3  Colo.  561. 

Illinois.  —  Garrett  v.  Stevenson,  8  111.  278 ; 
Sibert  v.  McAvoy,  15  111.  106;  Williams  v. 
Bishop,  15  111.  553;  Austin  v.  Bainter,  50  111. 
308;  Smith  v.  Newton,  84  111.  14;  Titcomb  v. 
Vantyle,  84  111.  371  ;  Kelly  v.  Kelly,  126  111. 
550  ;  Russell  v.  Fanning,  2  111.  App.  632. 

Indiana.  —  Ray  v.  Doughty,  4  Blackf.  (Ind.) 
115;  Lapreese  v.  Falls,  7  Ind.  692;  Hendricks 
v.  Frank,  86  Ind.  278  ;  Lake  Erie,  etc.,  R.  Co. 
v.  Griffin,  92  Ind.  487 ;  Carmichael  v.  Adams, 
91  Ind.  526;  Pence  v.  Garrison,  93  Ind.  345; 
Israel  v.  Jackson,  93  Ind.  543;  Jennings  v. 
Durham,  101  Ind.  391. 

Kentucky.  —  Compare  Singleton's  Will,  8 
Dana  (Ky.)  315. 

Maine.  —  Larrabee  v.  Grant,  70  Me.  79  ;  Met- 
calf  v.  Metcalf,  85  Me.  473. 

Michigan.  —  Dunn  v.  Dunn,  11  Mich.  284; 
Willard  v.  Magoon,  30  Mich.  273. 

Missouri.  —  Weeke  v.  Senden,  54  Mo.  129; 
Lockwood  v.  Lunsford,  56  Mo.  68  ;  Durkee  v. 
Chambers,  57  Mo.  575  ;  Hambright  v.  Brock- 
man,  59  Mo.  52 ;  Hess  v.  Miles,  70  Mo.  203 ; 
Keithley  v,  Keithley,  85  Mo.  217;  Lewis  v, 
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jury,  have  been  construed  to  impart  to  the  finding  of  a  jury  upon  a  chancery 
issue  the  same  force  and  effect  as  a  verdict  rendered  in  an  action  having  no 
connection  with  proceedings  in  equity.1 

V.  Verdict  as  Evidence.  —  Where  a  verdict  is  sought  to  be  introduced  in 
evidence  as  proof  of  the  facts  upon  which  it  is  founded,  the  general  rule  is 
tli at  it  is  not  admissible  without  judgment,  as  the  judgment  may  have  been 
arrested  or  a  new  trial  granted ;  8  but  the  verdict  alone  may  be  received  where 
its  object  is  merely  to  establish  the  fact  of  trial  and  verdict.3 


VERDIGRIS.  —  See  note  4. 
VERGE.  —  See  note  5. 

VERIFY.  (See  also  the  title  Oaths  and  Affirmations,  vol.  21,  p.  743. 
And  see  21  ENCYC.  OF  Pl.  AND  PR.  1015,  title  VERIFICATION.)  —  The  word 
"verify"  sometimes  means  to  confirm  or  substantiate  by  oath,  sometimes  by 
agreement.6 


VERILY.  —  See  note  7. 


Rhodes,  150  Mo.  498;  Gay  v.  Ihm,  3  Mo.  App. 
588;  Bevin  v.  Powell,  11  Mo.  App.  216;  Hulett 
v.  Stockwell,  34  Mo.  App.  599. 

New  Jersey.  —  Freeman  v.  Staats,  9  N.  J. 
Eq.  821  ;  Coryell  v.  New  Hope  Delaware  Bridge 
Co.,  9  N.  J.  Eq.  457 ;  Rusling  v.  Rusling,  35 
N.  J.  Eq.  120. 

New  Mexico.  —  Huntington  v.  Moore,  1  N. 
Mex.  489. 

North  Carolina. —  Humphreys  v.  Ward,  74 
N.  Car.  784. 

Oregon.  —  De  Lashmutt  v.  Everson,  7  Ore- 
gon 213  ;  Swegle  v.  Wells,  7  Oregon  223. 

Pennsylvania.  —  Baltimore  v.  Pittsburgh,  etc., 
R.  Co.,  3  Pittsb.  (Pa.)  20;  Baker  v.  William- 
son. 2  Pa.  St.  116;  Scheetz's  Appeal,  35  Pa. 
St.  88. 

South  Carolina.  —  Gadsden  v.  Whaley,  9  S. 
Car.  147;  Charlotte,  etc.,  R.  Co.  v.  Earle,  12  S. 
Car.  53;  Ivy  v.  Clawson,  14  S.  Car.  267;  Small 
v.  Small,  16  S.  Car.  64;  Peake  v.  Peake,  17  S. 
Car.  421  ;  Brownlee  v.  Martin,  21  S.  Car.  392. 

Tennessee.  —  Humphreys  v.  Blevins,  1  Overt. 
(Tenn.)  178;  Gass  v.  Mason,  4  Sneed  (Tenn.) 
508  :  Orgain  v.  Ramsey,  3  Humph.  (Tenn.)  580  ; 
Timmons  v.  Garrison,  4  Humph.  (Tenn.)  148; 
Lowe  v.  Traynor,  6  Coldw.  (Tenn.)  633. 

Utah.  —  Smith  v.  Richardson,  2  Utah  424. 

Vermont.  —  Adams  v.  Soule,  33  Vt.  538. 

Virginia.  —  Stannard  y.  Graves,  2  Call  (Va.) 
369;  Grigsby  v.  Weaver,  5  Leigh  (Va.)  213. 
Rut  see  Carter  v.  Campbell,  Gilmer  (Va.)  159; 
Lee  v.  Boak,  11  Gratt.  (Va.)  182. 

Wisconsin.  —  Callanan  v.  Judd,  23  Wis.  343  ; 
Matter  of  Jack-man,  26  Wis.  104;  Stahl  v.  Got- 
zenberger,  45  Wis.  121;  Stanley  v.  Risse,  49 
Wis.  219;  Powers  v.  Large,  75  Wis.  494. 

1.  Statutory  and  Constitutional  Regulations.  — 
See  for  example  the  statutes  of  Delaware,  Iowa, 
and  New  Hampshire.  See  also  the  following 
cases:  Rev.  Stat.  N.  H.  1842,  c.  171,  §  8; 
McDaniel  v.  Marygold,  2  Iowa  500,  65  Am. 
Dec.  786 ;  Marvin  v.  Dutcher,  26  Minn.  391  ; 
Marston  v.  Brackett,  9  N.  H.  336 ;  Dodge  v. 
Griswold,  12  N.  H.  573;  Clark  v.  Keene  First 
Congregational  Soc,  45  N.  H.  331  ;  Griffith  v. 
RWffith  0  Pni-re  (N.  Y.)  315. 

9.  «P«TfH»t  ^ot  A<^i*sihl°  Without  Judgment. 
—  Motgomerie  v.  Clarke,  Bull.  N.  P.  234 ; 
Pitton  v.  Walter,  1  Stra.  162;  Donaldson  v. 
Jude,  2  Bibb  (Ky.)  57;  Ridgely  v.  Spenser,  2 


Binn.  (Pa.)  70.  See  also  Schurmeier  v.  John- 
son, 10  Minn.  319.  But  see  Kip  v.  Brigham,  7 
Johns.  (N.  Y.)  168.  Compare  Shaeffer  v.  Kreit- 
zer,  6  Binn.  (Pa.)  430. 

Presumption  of  Judgment,  —  In  an  early  case 
it  was  held,  on  account  of  a  former  looseness 
of  practice  in  making  up  the  record,  that  a  copy 
of  the  verdict  would  be  received,  with  proof  of 
the  judgment,  as  this  would  be  presumed  unless 
the  contrary  was  shown.  Deloach  y.  Worke,  3 
Hawks  (10  N.  Car.)  36. 

In  New  York,  it  has  been  held  unnecessary  to 
produce  a  copy  of  the  judgment  rendered  by  a 
justice  of  the  peace,  as  the  justice  should  render 
a  judgment  as  a  matter  of  course.  Felter  v. 
Mulliner,  2  Johns.  (N.  Y.)  181. 

3.  Verdict  Admissible  Without  Judgment.  — 
Fisher  v.  Kitchingman,  Willes  367  ;  Barlow  v. 
Dupuy,  1  Mart.  N.  S.  (La.)  442;  Kip  v. 
Brigham,  7  Johns.  (N.  Y.)  168. 

4.  Verdigris  —  Revenue  Laws.  —  See  U.  S.  v. 
Ducas,  (C.  C.  A.)  78  Fed.  Rep.  340. 

5.  Verge.  (See  also  the  title  Acknowledg- 
men  ,  vol.  1,  p.  514.) — In  Beckwith  v.  Lamb, 
13  Tred.  L.  (35  N.  Car.)  400,  it  is  said:  "A 
member  of  the  court  is  appointed  to  take  the 
private  examination  according  to  the  course  of 
the  court ;  this  is  done  in  its  verge,  that  is, 
in  its  presence  and  view." 

6.  Verify.  —  Webst.  Diet,  followed  in  Swift 
v.  Hosmer,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.) 
284.  The  court  further  said  that  when  used  in 
legal  proceedings  the  term  is  generally  em- 
ployed in  the  former  sense,  and  held  that  when 
a  statute  provides  that  an  answer  should  be 
verified,  it  must  be  sworn  to. 

7.  Verily.  —  An  affidavit  is  not  bad  because 
it  states  that  the  affiant  "  verily  believes,"  in- 
stead of  using  the  statutory  form,  "  has  good 
reason  to  believe;"  the  former  being  the 
stronger  form,  and  perjury  being  assignable 
upon  it.  Russell  v.  Ralph,  53  Wis.  328.  In 
this  case  the  court  said  :  "  But  this  court  has 
frequently  held  affid-ivits  containing  such  words 
sufficient.  Beck  v.  Cole,  16  Wis.  95  ;  Oliver 
v.  Town,  28  Wis.  328.  Webster  defines  verily 
as  meaning:  'with  great  confidence;  really; 
truly  ;  in  truth  ;  in  fact :  certainly.'  It  seems 
to  be  synonymous  with  '  verity,'  which  he 
defines  to  be  '  the  quality  of  being  very  true 

2  or  real ;  consonance  of  a  statement,  proposition, 
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VERSATILE.  —  See  note  i. 

VERSUS.  —  Against.    The  word  is  usually  abbreviated  v.  or  vs.,  and  is 
used  in  legal  parlance  to  separate  the  names  of  defendants  and  plaintiffs.2 
VERY.  —  See  note  3. 

VESSEL.  (See  also  the  titles  MARINE  INSURANCE,  vol.  19,  pp.  930,  957; 
Maritime  Liens,  vol.  19,  p.  1085;  Salvage,  vol.  24,  p.  11 79;  Ships  and 
SHIPPING,  vol.  25,  p.  854.)  —  A  vessel  has  been  defined  to  be  any  structure 
made  to  float  upon  the  water  for  the  purpose  of  commerce  or  war,  whether 
impelled  by  wind,  steam,  or  oars.4 


or  other  thing  to  fact ;  truth.'  '  Verily  be- 
lieves '  therefore  includes  good  reason  in  fact 
to  believe.  If  we  are  correct  in  this  construc- 
tion, then  the  words  import  more  than  the 
statutory  requirement ;  for  while  a  person  might 
have  a  '  good  reason  to  believe,'  and  yet  disbe- 
lieve, he  could  not  '  verily  believe,'  without 
also  having  good  reason  in  fact  to  believe." 

1.  Versatile  —  Libel  and  Slander.  —  Cramer  v. 
Noonan,  4  Wis.  231. 

2.  Whether  English. — "  It  is  said  in  the  argu- 
ment that  the  plea  is  not  wholly  in  the  English 
language ;  that  vs.  stands  for  versus,  and 
that  versus  is  not  an  English  word ;  that  the 
plea  should  have  been  entitled  Smith  against 
Butler.  But  vs.  and  versus  have  been  too 
long  used  in  legal  practice,  and  their  meaning 
is  too  well  understood,  to  be  open  to  the  ob- 
jection stated.  They  have,  in  fact,  become  in- 
grafted upon  the  English  language,  at  least  so 
far  as  they  are  used  in  this  country  in  legal 
proceedings.  Their  meaning  is  well  under- 
stood, and  their  use  quite  as  appropriate  as  the 
word  '  against '  could  be."  Smith  v.  Butler,  25 
N.  H.  523. 

Ads.  —  An  affidavit  of  merits  on  the  same 
paper  with  the  pleas,  by  a  defendant,  entitled 
"CD  ads.  A  B,"  is  the  same  in  law  as  "  A  B 
v.  C  D,"  and  is  properly  entitled,  and  it  is  error 
to  strike  the  pleas  from  the  files  as  for  want  of 
a  sufficient  affidavit.  The  court  said :  "  The 
objection  to  the  affidavit  was  that  it  was  not 
properly  entitled  in  the  cause,  and  the  pleas 
were  stricken  from  the  files,  and  default  of  de- 
fendant entered  and  judgment  in  chief;  to  re- 
verse which  this  appeal  is  taken.  There  is  no 
force  in  this  objection.  It  is  properly  entitled. 
'  Frank  A.  Boweri  ads.  Wilcox  &  Gibbs  Sewing 
Machine  Company  '  is  the  same,  in  legal  pro- 
ceedings, as  '  Wilcox  &  Gibbs  Sewing  Machine 
Company  v.  Bowen,'  ads.  indicating  and  mean- 
ing ad  sectam,  as  v.  indicates  versus."  Bowen 
v.  Wilcox,  etc..  Sewing  Mach.  Co..  86  Til.  12. 

3.  Very  Handsome  Funeral. —  In  Mackovsky 
v.  Manhattan  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
11  N.  Y.  St.  Rep.  650,  it  is  said:  "The  term 
'  first  class  funeral,'  or  '  very  handsome  fun- 
eral,' when  applied  to  a  particular  individual, 
generally  has  reference  to  the  previous  social 
status  and  pecuniary  condition  of  the  person  to 
be  interred,  for  what  might  be  considered  ex- 
travagant in  one  case  would  be  seemingly 
moderate  in  another." 

Very  Claim.  —  Upon  the  sufficiency  of  the 
presentation  of  a  claim  to  take  it  out  of  the 
bar  of  the  statute  of  limitations,  the  court  in 
Adams  v.  Torry,  26  Miss.  504,  said :  "  The 
words  '  presentation  of  the  very  claim,'  clearly 
show  that  the  acknowledgment  was  required  to 


be  made  under  such  circumstances  as  that  the 
claim  acknowledged  could  not  be  misunder- 
stood." See  also  Brody  v.  Doherty,  30  Miss. 
43.  See  also  the  title  Limitation  of  Actions,' 
vol.  19,  p.  136. 

Very  Well. —  In  Oullahan  v.  Baldwin,  100 
Cal.  65s,  it  is  said  :  "  The  phrase  '  very  well ' 
may  mean  assent,  and  again  it  may  mean  the 
strongest  dissent.  Tone,  inflection,  gesture, 
and  manner  are  the  only  indicators  by  which 
the  phrase  may  be  properly  interpreted." 

4.  Vessel.  —  Yarnberg  v.  Watson,  13  Oregon 
13;  Chaffe  v.  Ludeling,  27  La.  Ann.  611.  See 
also  The  Eliza  Ladd,  3  Sawy.  (U.  S.)  522. 

All  navigable  structures  intended  for  trans- 
portation are  vessels.  Cope  v.  Vallette  Dry 
Dock  Co.,  119  U.  S.  629. 

Boxes  or  Barrels  —  Revenue  Acts.  —  In  U.  S. 
v.  Dominici,  (C.  C.  A.)  78  Fed.  Rep.  337,  it  is 
said  :  "  Next  comes  a  form  of  consular  certifi- 
cate relating  to  '  bags  and  other  vessels  reim- 
ported.'  Certainly  the  word  vessel  is  broad 
enough  to  cover  boxes  or  barrels." 

Boats  —  Small  Boat  —  Open  Boat.  —  An  open 
boat  was  held  not  to  be  a  vessel  within  the 
provision  of  United  States  statutes  of  1820  pro- 
hibiting commercial  intercourse  from  the 
British  colonies.  U.  S.  v.  An  Open  Boat,  5 
Mason  (U.  S.)  120.  The  court  in  this  case 
said :  "  There  can  be  no  doubt  that  in  a  gen- 
eral sense  a  boat  is  a  vessel,  for  it  is  a  '  vehi- 
cle in  which  men  or  goods  are  carried  on  the 
water,'  which  is  one  of  the  definitions  of  a 
vessel  given  in  our  lexicographies  ;  and  one  of 
the  definitions  of  a  boat,  given  in  like  manner, 
is,  that  it  is  'a  vessel  to  pass  the  water  in,' 
or  '  a  ship  of  a  small  size.'  In  a  nautical 
sense  it  more  usually  designates  an  open  vessel 
without  decks.  Whether  the  word  is  used  in 
the  one  sense  or  the  other  in  a  particular  stat- 
ute must  depend  upon  the  context  and  objects 
of  the  statute  itself,  which  may  and  often  do 
narrow  down  the  general  import  to  specific 
classes  of  cases.  *  *  *  The  term  vessel  is 
never,  or  at  least  very  rarely,  used  to  designate 
any  water  craft  without  a  deck ;  but  the  term 
'  boat '  is  constantly  used  to  designate  such 
small  vehicles  of  this  nature  as  are  without  a 
deck." 

In  Fischer  v.  Camden,  etc.,  Steamboat  Ferry 
Co.,  124  Pa.  St.  154,  it  was  held  that,  under  an 
Act  of  Congress  requiring  every  steam  vessel 
approaching  another  vessel,  so  as  to  involve 
risk  of  collision,  to  slacken  her  speed,  or,  if 
necessary,  stop  and  reverse,  a  steam  vessel  was 
not  bound  to  change  her  course  for  a  rowboat 
The  court  said  :  "When  we  speak  of  a  row- 
boat  we  do  not  mean  a  vessel,  as  that  term  is 
generally  understood.    Nor  does  the  reason  of 
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VEST  —  VESTED.  —  To  vest ;  to  pass  to  a  person ;  to  become  fixed  in  a 
person;  to  give  an  immediate  right  of  present  enjoyment;  to  give  a  present 


the  rule  apply  to  rowboats.  Of  all  water  craft 
they  are  the  most  easily  handled.  A  few  strokes 
of  the  oars,  in  the  hands  of  competent  men, 
will  take  a  rowboat  out  of  the  path  of  an  ap- 
proaching steamer."  And  see  infra,  this  note, 
Unfinished  Vessel. 

Canal  Boat.  —  See  King  v.  Greenway,  71  N. 
Y.  417,  where  a  canal  boat  was  held  to  be 
within  the  provision  giving  a  lien.  The  court 
cites  with  approval  Mott  v.  Lansing,  57  N.  Y. 
112,  and  Crawford  v.  Collins,  45  Barb.  (N.  Y.) 
269,  and  distinguishes  Many  v.  Noyes,  5  Hill 
(N.  Y.)  34.  See  al;o  Fralich  v.  Betts,  13  Hun 
(N.  Y.)  633. 

A  canal  boat  or  scow  is  not  a  "  vessel  of  the 
United  States  "  within  the  meaning  of  the  Act 
of  Congress  declaring  that  no  bill  of  sale,  mort- 
gage, etc.,  of  any  vessel  or  part  of  a  vessel  of 
the  United  States  shall  be  valid  unless  the  same 
shall  be  recorded  in  the  office  of  the  collector  of 
the  customs  where  such  vessel  is  registered  or 
enrolled.  The  court  said  :  "  And  under  the 
acts  of  this  state  authorizing,  in  certain  cases, 
the  attachment  and  seizure  of  '  any  ship  or 
vessel '  within  this  state,  it  has  been  adjudged 
that  a  small  undecked  boat  employed  within  a 
port,  and  not  performing  voyages  coastwise 
from  state  to  state,  does  not  come  within  the 
description  of  a  '  ship  or  vessel,'  which  terms 
are  to  be  understood  as  used  in  common  par- 
lance and  applying  only  to  vessels  of  a  larger 
class.  (Farmers'  Delight  v.  Lawrence,  5  Wend. 
(N.  Y.)  56.)  Hicks  v.  Williams,  17  Barb. 
(N.  Y.)  529. 

Dry  Dock.  —  A  dry  dock  has  been  held  not  to 
be  a  vessel.  Cope  v.  Vallette  Dry  Dock  Co., 
119  U.  S.  629. 

Dumb  Barge.  —  In  Hedges  v.  London,  etc., 
Docks  Co.,  16  Q.  B.  D.  597,  a  dumb  barge,  a 
river  craft,  which  was  simply  propelled  by 
means  of  oars,  and  having  no  rigging  or  other 
equipment,  was  held  not  a  vessel  within  the 
meaning  of  the  London  and  St.  Catherine's 
Dock  Act  of  1864. 

But  in  Gapp  v.  Bond,  19  Q.  B.  D.  200,  a  dumb 
barge  was  held  to  be  a  vessel  within  the  ex- 
ception of  the  English  Bills  of  Sales  Act  of  1878 
and  1882. 

Equipment.  —  In  Swift  v.  Brownell,  Holmes 
(U.  S.)  467,  it  was  held  that  the  whaling  equip- 
ment, provisions,  and  supplies  of  a  whaling  ship 
were  not  within  the  meaning  of  "  ship  "  or 
vessel. 

Foreign  Vessel.  —  Under  the  United  States 
Embargo  Act  (Jan.  9,  1808),  §  5,  c.  8,  a  foreign 
vessel  means  a  vessel  navigating  under  the 
flag  of  a  foreign  power,  and  not  a  vessel 
owned  in  whole  or  part  by  foreigners  domiciled 
in  the  United  States.  The  court,  in  Schooner 
Sally,  1  Gall.  (U.  S.)  59,  said  :  "  The  attorney 
for  the  United  States  contends  that  the  true 
meaning  of  '  foreign  ship  or  vessel,'  used  in 
the  act,  is  a  -vessel  owned  in  whole  or  in  part 
by  foreigners  domiciled  in  the  United  States, 
and  he  cites  the  Registry  Act  to  show  the  effect 
of  transferring  a  registered  vessel  to  a  for- 
eigner, and  also  the  Supplementary  Act  June 
27,  1797,  c.  5,  which  declares  that  all  registered 
vessels    which    shall    be    captured   and  con- 


demned and  pass  into  the  ownership  of  third 
persons,  shall  be  deemed  foreign  vessels.  This 
argument  applies  to  registered  vessels  only, 
and  does  not  appear  to  me  to  carry  much  weight 
with  it.  Undoubtedly  the  appellation  of  for- 
eign vessels  may  sometimes  be  applied  to  all 
vessels  not  registered  or  licensed,  in  reference 
to  the  privileges  derived  from  the  revenue  sys- 
tem ;  but  it  is  as  certain  that  in  a  variety  of 
instances  our  laws  also  contemplate  the  use  of 
the  words  in  their  appropriate  sense,  to  wit, 
vessels  navigating  under  the  flag  and  with  the 
papers  of  a  foreign  sovereign." 

American  Vessel  —  American  Bottom.  —  In 
Griffith  v.  Insurance  Co.  of  North  America,  5 
Binn.  (Pa.)  466,  it  is  said:  "Something  has 
been  said,  in  the  argument  of  this  cause,  of  a 
distinction  between  the  terms  '  American  ves- 
sel '  and  '  American  bottom/  but  I  consider 
them  as  synonymous.  There  are  two  kinds  of 
American  vessels,  registered  and  unregistered. 
Ihe  former  are  entitled  to  greater  privileges 
within  the  United  States  than  the  latter;  they 
pay  less  tonnage,  and  the  goods  imported  in 
them  pay  less  duties." 

Lighter.  —  The  proprietors  of  a  bridge  were 
bound  by  statute  to  raise  their  draw  for  the 
passage  of  vessels;  it  was  held  that  a  lighter 
came  within  the  provision.  Hood  v.  Dighton 
Bridge,  3  Mass.  263. 

Oyster  Barge,  —  An  oyster  barge  has  been 
held  to  be  a  vessel.  Flandreau  v.  Elsworth, 
(N.  Y.  Super.  Ct.  Gen.  T.)  9  Misc.  (N.  Y.) 
340. 

Raft.  (See  also  Raft,  vol.«  13,  p.  645.)  — 
A  raft  is  not,  in  the  ordinary  contemplation  of 
the  maritime  law,  a  vessel ;  but  where  it  is  in- 
sured by  a  "  cargo  policy,"  and  is  in  charge  of 
a  towboat,  the  principles  of  law  governing  a 
contract  of  insurance  are  applicable  to  it.  The 
court,  in  Moores  v.  Louisville  Underwriters,  14 
Fed.  Rep.  236,  said :  "  I  have,  following  the 
counsel,  treated  this  case  as  if  this  raft  were 
a  vessel,  but  I  think  it  is  not.  The  policy 
is  not  one  on  a  vessel,  but  on  the  cargo  of  a 
vessel,  and  is  called  by  its  terms  a  '  cargo 
policy.'  I  have  not  been  able  to  find  any  dis- 
cussions of  the  subject  of  insurance  of  rafts, 
but  in  an  elaborate  case  the  learned  judge  of 
the  eastern  district  of  Michigan,  sitting  in  this 
court,  held  that  a  raft  of  logs  floating  unat- 
tached to  any  vessel,  and  navigated  by  men 
upon  it,  was  not  a  vessel  within  the  admiralty 
jurisdiction.  Raft  Cypress  Logs,  1  Flipp.  (U. 
S.)  543.  I  think  it  must  be  treated  as  the  cargo 
of  the  towboat  having  it  in  charge,  and  not  as 
a  vessel.  But  so  treated,  the  principles  of  in- 
surance law  applicable  to  the  case  are  the  same, 
and  the  distinction  is  quite  immaterial.  It  is 
mentioned  here  merely  out  of  caution,  and  to 
explain  the  method  of  dealing  with  the  subject." 

But  a  raft  has  been  held  to  be  a  vessel.  See 
Seabrook  v.  Raft  Railroad  Cross-Ties,  40  Fed. 
Rep.  596. 

Sailing  Yacht.  —  Vessel  includes  a  sailing 
yacht.  Bowers  v.  Atlantic,  etc.,  Co.,  104  Fed. 
Rep.  886. 

A  Steamboat  has  been  held  a  vessel  within 
;i  statute  providing  for  the  collection  of  claims 
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fixed  right  of  future  enjoyment ;  to  give  a  legal  or  equitable  seizin.1  The 
term  is  defined  to  mean  "  to  give  an  immediate  fixed  right  of  present  or  future 
enjoyment."  * 

1.  4  Kent  Com.  (13th  ed.)  202. 

2.  Bouv.  L.  Diet.,  followed  in  Stewart  v.  Har- 
riman,  56  N.  H.  29,  22  Am.  Rep.  408. 

Deeds.  (See  also  the  titles  Deeds,  vol.  9,  p. 
87  ;  Vendor  and  Purchaser,  ante,  p.  584.)  — In 
Spangler  v.  Sanborn,  7  Colo.  App.  102,  it  is 
said  :  "  Ordinarily,  as  against  the  grantor,  title 
is  said  to  vest  in  the  grantee  upon  the  delivery 
of  the  deed  to  him ;  but,  by  this  special  pro- 
vision, in  the  case  of  assignments  for  the  benefit 
of  creditors,  it  does  not  vest  until  the  filing  of 
the  deed  for  record  in  the  office  of  the  recorder 
of  the  proper  county.  The  intention  was  to  fix 
the  time  when  the  title  should  vest,  and  not 
to  enlarge  the  meaning  of  the  word.  In  other 
cases  the  title  vested  by  the  deed  may  be  de- 
feated by  that  of  an  innocent  purchaser,  or 
diminished  in  value  by  the  lien  of  a  subsequent 
innocent  incumbrancer,  and  there  is  nothing  in 
the  language  of  the  section  to  warrant  the  as- 
sumption that  in  cases  of  assignment  any  differ- 
ent rule  should  obtain." 

In  Scott  v.  West,  63  Wis.  566,  quoting  Haw- 
kins on  Wills,  it  is  said  :  "  The  only  definition 
that  can  be  given  of  the  word  vested  in  Eng- 
lish law,  as  applied  to  future  interests,  other 
than  remainders,  is  that  it  means  '  not  subject 
to  a  condition  precedent.'  " 

In  Testamentary  Gifts,  referring  to  death  con- 
tingently, "  the  proper  legal  meaning  of  the 
word  vested  is  vested  in  point  of  interest, 
Richardson  v.  Power,  19  C.  B.  N.  S.  780,  115  E. 
C.  L.  780  ;  but  its  natural  and  etymological  mean- 
ing is  said  to  be,  vested  in  possession,  Young 
v.  Robertson,  4  Macq.  H.  L.  314,  8  Jur.  N.  S. 
825  ;  and  there  are  many  cases  of  gifts  over  on 
the  death  of  the  legatee  before  his  legacy  has 
become  vested,  where  upon  the  context  the 
word  has  been  held  to  bear  the  latter  sense."  2 
Jarman  on  Wills  (16th  ed.)  1623;  In  re  Cop- 
pard,  35  Ch.  D.  350. 

Vested  in  the  Sense  of  Indefeasible.  —  M,  by 
her  will,  in  pursuance  of  a  power,  appointed 
one  thousand  pounds,  charged  on  real  estate,  to 
trustees,  upon  trust  to  invest  the  same,  and  to 
pay  the  dividends  thereof  to  her  daughter  A 
for  life  ;  and  from  and  after  the  decease  of  A, 
to  pay,  apply,  and  dispose  of  the  capital  and  in- 
terest unto,  between,  or  amongst  all  and  every 
child  and  the  children  of  A,  in  equal  shares ; 
and  if  but  one,  the  whole  to  that  one  child,  to 
be  a  vested  interest,  or  vested  interests,  on 
their  respectively  attaining  the  age  of  thirty 
years;  and  if  any  child  or  children  of  A  should 
die  under  the  age  of  thirty  without  lawful  issue, 
the  share  or  shares  of  such  child  or  children, 
original  or  accruing,  should  go  to  the  survivor 
or  survivors  of  them.  It  was  held  that  the  word 
vested  meant  indefeasible,  so  that  the  share  of 
each  child  who  attained  the  age  of  thirty  was  no 
longer  to  be  defeasible  by  the  executory  bequest. 
Taylor  v.  Frobisher,  5  De  G.  &  Sm.  191,  10  Eng. 
L.  &  Eq.  121.  The  court  in  this  case  said: 
"  The  word  vested,  though  it  has  a  technical  or 
strictly  legal  meaning,  especially  when  applied 
to  various  interests  in  real  estate,  is,  in  effect, 
used  in  different  senses.  In  Barnes  v.  Allen, 
1  Bro.  C.  C.  181,  Lord  Thurlow  says:    '  Con- 


against  vessels.  Pendleton  v.  Franklin,  7  N. 
Y.  508.  So  also  a  steam  canal  boat.  King  v.' 
Greenway,  71  N.  Y.  413. 

But  the  provisions  of  United  States  Rev. 
Stat.,  §  4255,  relating  to  the  construction  and 
occupation  of  berths  on  vessels  carrying  pas- 
sengers from  foreign  ports  to  the  United  States, 
are  not  deemed  applicable  to  steam  vessels. 
In  The  Devonshire,  8  Sawy.  (U.  b.)  211,  the 
court  said :  "  Each  of  these  sections  uses  the 
word  vessel  without  in  any  way  limiting  its 
application  to  a  sail  vessel.  Standing  alone 
and  without  qualification,  they  would  include  in 
their  provisions  a  steam  as  well  as  a  sail  ves- 
sel. A  vessel  is  none  the  less  one  on  account 
of  the  manner  of  her  propulsion,  whether  by 
oars,  sails,  or  steam.  And  the  Revised  Stat- 
utes (§  3)  declare  that  the  term  'includes  every 
description  of  water  craft  or  other  artificial 
contrivance  used  or  capable  of  being  used  as  a 
means  of  transportation  on  water.'  "  Neverthe- 
less, the  court  came  to  the  decision  above  from 
reading  the  statute  as  a  whole. 

A  Steam  Dredge  is  a  vessel  within  the  mean- 
ing of  the  law,  and,  as  such,  subject  to  a  mari- 
time lien  for  supplies.  The  court,  in  The  Pio- 
neer, 30  Fed.  Rep.  206,  said :  "  As  I  under- 
stand it  by  the  law  of  the  United  States,  the 
absence  from  the  dredge  of  a  natural  power  of 
propulsion ;  the  fact  that  she  is  not  propelled 
by  oars  or  sails  ;  that  she  is  flat  bottomed ;  that 
she  is  engaged  in  harbors,  rivers,  and  docks ; 
that  she  has  to  be  moved  to  a  distance  by  means 
of  a  tug ;  that  she  has  no  power  of  her  own  to 
be  moved ;  that  she  is  not,  and  cannot  be,  a 
sea  or  lake  going  vessel  —  neither  of  these 
facts,  nor  all  together,  require  the  conclusion 
that  she  is  not  a  vessel." 

Unfinished  Vessel.  —  A  boat  in  an  unfinished 
state,  and  wholly  unfit  for  the  carriage  of  men 
or  goods  on  water,  was  held  not  to  be  a  vessel. 
Com.  v.  Francis,  Thach.  Crim.  Ca3.  (Mass.) 
240.  See  also  Yarnberg  v.  Watson,  13  Oregon 
13- 

Wreck,  —  In  Craig  v.  Continental  Ins.  Co., 
141  U.  S.  645,  it  was  held  that  a  ship  that  had 
been  wrecked,  and  abandoned  by  the  under- 
writers, and  had  lost  her  power  of  locomotion, 
but  was  capable  of  being  towed  as  a  vessel, 
had  not  lost  her  identity  as  a  vessel. 

Vessel  in  Distress.  —  In  The  Saehelm,  (C.  C. 
A.)  99  Fed.  Rep.  458,  it  is  said :  "  A  vessel 
is  in  distress  when  in  a  state  of  danger  or 
necessity.  '  as  from  want  of  provisions  or  water,' 
etc.  (Webst.  Diet.);  or  '  in  a  situation  of  mis- 
fortune or  calamity,  as  a  steamer  in  distress  ' 
(Standard  Diet.).  A  vessel,  of  course,  is  also 
in  distress  when  wrecked,  and  needing  salvage 
service." 

Vessel  Used  in  Navigation. — In  Southport  v. 
Morriss,  (1893)  1  Q.  B.  359,  it  was  held  that  a 
launch  used  for  the  purpose  of  carrying  pas- 
sengers on  pleasure  trips  round  an  artificial 
lake,  half  a  mile  long  by  one  hundred  and  eighty 
yards  wide,  was  not  a  vessel  used  in  naviga- 
tion. 

Overtaking  Vessel.  —  See  the  title  Ships  and 
Shipping,  vol.  25,  pp.  916,  926,  1002,  1003. 
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VESTED  ESTATE.  (See  also  the  titles  Remainders,  Reversions,  and 
Executory  Interests,  vol.  24,  p.  387;  Wills.)  —  An  estate  is  vested  in 
possession  when  there  exists  a  right  of  possession  and  enjoyment,  and  an 
estate  is  vested  in  interest  when  there  is  a  present  fixed  right  of  future 
enjoyment.1 

VESTED  LEGACY.  —  See  the  titles  Legacies  and  Devises,  vol.  18,  p. 
731  ;  Wills. 

VESTED  REMAINDERS.  —  See  the  title  REMAINDERS,  REVERSIONS,  AND 
Executory  Interests,  vol.  24,  p.  387. 

VESTED  RIGHTS.  —  See  the  titles  Constitutional  Law,  vol  6,  pp. 
940,  955,  956;  Impairment  of  Obligation  of  Contracts,  vol.  15,  p. 
1030. 

VESTURE.  —  See  note  2. 

VETERAN.  (See  also  Field,  vol.  13,  p.  12,  and  see  the  title  PUBLIC 
OFFICERS,  vol.  23,  pp.  439,  440.)  —  A  veteran  is  one  who  has  grown  old  in  the 
service,  and  has  had  much  experience ;  one  who  has  been  long  exercised  in 
any  service,  particularly  war.3 

VETERINARY  SURGEONS.  (See  also  the  title  Physicians  and  Surgeons, 
vol.  22,  p.  778.)  —  A  veterinary  surgeon  is  one  who  is  engaged  in  the  surgical 
or  medical  treatment  of  domestic  animals,  especially  horses  and  cattle.4  The 
same  rules  are  applicable  generally  to  veterinary  surgeons  as  apply  to  other 
physicians  and  surgeons.5  Thus  they  may  be  required  to  be  registered  or 
licensed  before  holding  themselves  out  to  the  public  as  veterinary  surgeons.6 


tingent  and  executory  interests  may  be  as  com- 
pletely vested  as  if  they  were  in  possession ;  ' 
obviously  there  using  the  word  vested  in  the 
sense  of  '  transmissible.'  In  Berkeley  v.  Swin- 
burne, 16  Sim.  275,  the  lords  commissioners, 
where  the  testator  directed  the  shares  to  be 
vested  interests,  in  sons  at  twenty-one,  and  in 
daughters  at  twenty-one  or  marriage,  construed 
the  word  to  mean  indefeasible,  and  held  that 
the  shares  vested,  before  the  ages  of  twenty- 
one  or  marriage,  on  the  death  of  the  tenant  for 
life,  subject  to  be  divested  on  their  deaths  under 
that  age,  and  in  the  case  of  daughters  without 
having  been  married.  In  Glanvill  v.  Glanvill, 
2  Meriv.  38,  Sir  VV.  Grant  construed  the  word 
vested  in  its  ordinary  sense,  observing,  how- 
ever, that  '  there  was  no  evidence  from  any  part 
of  the  will  that  the  testator  did  not  affix  to  the 
word  its  precise  legal  meaning.'  " 

Highway.  —  Vesting,  as  applied  to  a  street, 
has  been  held  to  mean  merely  the  use  and  con- 
trol of  a  street  so  far  as  might  be  necessary  for 
highway  purposes,  and  not  the  actual  vesting 
of  the  property  in  the  local  authorities.  Cover- 
dale  v.  Charlton,  4  Q.  B.  D.  104.  3  Q.  B.  D.  378 ; 
Bradford  v.  Eastbourne,  (1896)  2  Q.  B.  211; 
Rolls  v.  St.  George,  14  Ch.  D.  785  ;  Birkenhead 
v.  London,  etc.,  Co.,  15  Q.  B.  D.  572. 

With  Reference  to  the  P.st-tc  of  a  T"  <  '  . — • 
Vested,  with  reference  to  a  lunatic's  estate, 
has  been  held  to  include  the  right  of  his  com- 
mittee to  obtain  and  deal  with  the  estate  with- 
out being  actual  owner  of  it.  In  re  Brown, 
(1895)  2  Ch.  666. 

1.  Vested  Est?.t° —  Holliday  v.  McMillan,  79 
N.  Car.  321,  quoting  Bouv.  L.  Diet. 

An  estate  is  vested  when  there  is  an  imme- 
diate right  to  present  enjoyment,  or  a  present 
fixed  right  of  future  enjoyment.  Tindall  v. 
Tindall,  167  Mo.  218;  Day  v.  Madden,  9  Colo. 
App.  464. 

"  By  a  vested  estate,  in  relation  to  interests 

1049 


of  a  freehold  quality,  is  to  be  understood  an  in- 
terest clothed,  as  to  legal  estates,  with  a  legal 
seizin,  or,  as  to  equitable  estates,  with  an  equi- 
table seizin,  which  enables  the  person  to  whom 
the  interest  is  limited  to  exercise  the  right  of 
present  or  future  enjoyment  immediately,  in 
point  of  estate.  A  vested  estatg  is  an  interest 
clothed  with  a  present  legal  and  existing  right 
of  alienation."  1  Preston  on  Estates  65,  fol- 
lowed in  Hayes  v.  Goode,  7  Leigh  (Va.) 
496. 

"  Estates  are  vested  when  there  is  a  person 
in  being  who  would  have  an  immediate  right 
to  the  possession  of  the  lands  upon  the  ceasing 
of  the  intermediate  or  precedent  estate.  They 
are  contingent  whilst  the  person  to  whom,  or 
the  event  upon  which,  they  are  limited  to  take 
effect,  remains  uncertain."  Tayloe  v.  Gould, 
10  Barb.  (N.  Y.)  396. 

"  An  estate  is  vested  when  there  is  a  person 
in  being  who  will  take  if  the  precedent  estate 
then  terminates."  Sheridan  v.  House,  4  Keyes 
(N.  Y.)  587. 

2.  Vesture.  In  Simpson  v.  Coe,  4  N.  H.  303, 
it  is  said :  "  The  term  vesture,  according  to 
Lord  Coke,  was  used  to  denote  corn,  grass, 
underwood,  and  the  like.  Coke  Litt.  46 ;  2 
Rolle's  Abr.  2." 

3.  Veteran.  —  People  v.  Adams,  (Supm.  Ct. 
Gen.  T.)  18  N.  Y.  Supp.  896.  See  also  Ayers 
v.  Hatch,  175  Mass.  489. 

4.  See  Cent.  Diet. ;  Webst.  Diet. 

5.  Rules  Applicable  to  Physicians  and  Surgeors. 
—  The  same  rules  are  applicable  to  the  case  of 
a  veterinary  surgeon  bringing  an  action  to  re- 
cover for  the  value  of  his  services,  as  apply  to 
other  physicians  and  surgeons.  Boom  v.  Reed, 
60  Hun  t'N.  Y.)  426.  And  see  the  title  Phy- 
sicians and  Surgeons,  vol.  22,  p.  778. 

6.  Licenses  and  Registry.  —  See  also  the  title 
Occupation,  Business,  and  Privilege  Taxes, 
vol.   21,  p.  770.    And  see  Royal  College  of 
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They  are  liable  for  any  injuries  resulting  from  their  negligence  or  want  of  skill, 
but  they  do  not  undertake  to  use  the  highest  degree  of  skill  nor  an  extra- 
ordinary amount  of  diligence.1  A  veterinary  surgeon,  in  the  absence  of  a 
special  contract,  engages  to  use  such  reasonable  skill,  diligence,  and  attention 
as  may  be  ordinarily  expected  of  persons  in  his  profession.*  He  may  recover 
compensation  for  attendance  and  medicines  administered.3    So  veterinarians 


Veterinary  Surgeons  v.  Robinson,  (1892)  1  Q. 
B.  557- 

It  was  held  that  a  chemist  who  published  a 
book  dealing  with  diseases  of  horses,  recom- 
mending medicines  which  he  kept  and  advising 
people  in  some  cases  to  consult  a  veterinary 
surgeon,  and  who  described  himself  in  the  book 
as  a  "  pharmaceutical  and  veterinary  chemist," 
was  not  unlawfully  using  a  description  imply- 
ing that  he  was  a  veterinary  surgeon  contrary 
to  the  English  Veterinary  Surgeon's  Act  of 
1881  (44  &  45  Vict.,  c.  62.)  Veterinary  College 
v.  Groves,  57  J.  P.  505. 

In  Veterinary  Surgeons'  Case,  8  Pa.  Co.  Ct. 
185,  it  was  held  that  the  Court  of  Common 
Pleas  had  no  jurisdiction  to  strike  from  the 
registry  names  of  veterinary  surgeons  whose 
names  were  not  registered  within  the  time  pre- 
scribed by  the  Pennsylvania  Act  of  April  11, 
1889,  and  could  not  pass  upon  the  constitution- 
ality of  the  act.  But  see  Ritter  v.  Rodgers,  8 
Pa.  Co.  Ct.  451,  where  it  was  held  that  the  limi- 
tation clause  in  the  act  requiring  veterinary 
surgeons  to  register  within  six  months  after 
the  passage  of  the  act  was  unconstitutional. 

1.  Liability  for  Injuries  —  Malpractice.  (See 
also  the  title  Physicians  and  Surgeons,  vol. 
22,  p.  798.)  —  A  veterinary  surgeon  im- 
pliedly engages  and  is  bound  to  use,  in  the  per- 
formance of  his  duties  in  his  employment,  such 
reasonable  skill,  diligence,  and  attention,  as  may 
be  ordinarily  expected  of  persons  in  that  pro- 
fession. He  does  not  contract  to  use  the  high- 
est degree  of  skill  nor  an  extraordinary  amount 
of  diligence,  nor,  in  the  absence  of  special  con- 
tract, to  effect  a  cure,  and  negligence  cannot  be 
implied  from  his  failure  to  do  so.  Barney  v. 
Pinkham,  29  Neb.  350,  26  Am.  St.  Rep.  389. 

An  action  will  lie  against  a  veterinary  sur- 
geon for  gross  ignorance  and  want  of  skill  as 
well  as  negligence  and  carelessness.  Seare  v. 
Prentice,  8  East  348. 

Where  a  veterinary  surgeon  being  called 
on  to  treat  a  horse  had  undertaken  its  cure  and 
agreed  to  call  next  morning  early,  but  neglected 
to  call  again,  it  was  held  that  this  was  sufficient 
to  show  want  of  care  and  diligence  on  his  part. 
Boom  v.  Reed,  69  Hun  (N.  Y.)  428. 

In  an  action  to  recover  damages  caused  by 
the  alleged  negligence  and  unskilfulness  of  a 
veterinary  surgeon  in  gelding  a  colt,  it  was 
held  that  instructions  to  the  jury  that  it  was  the 
duty  of  the  defendant  to  give  the  colt  such  con- 
tinued further  attention,  after  the  operation,  as 
the  necessity  of  the  case  required,  in  the  ab- 
sence of  special  agreement  or  reasonable  notice 
to  the  contrary,  were  correct,  though  the  decla- 
ration only  alleged  a  want  of  care  and  skill  with 
reference  to  the  operation  itself.  Williams  v. 
Gilman,  71  Me  21. 

Evidence.  —  The  defendant  having  testified, 
on  cross-examination  and  without  objection, 
that  two  colts  gelded  by  him  about  the  same 


time  and  manner  as  the  colt  belonging  to  the 
plaintiff  was  gelded  had  died,  it  was  held  that 
it  was  erroneous  to  exclude  inquiry  on  the  part 
of  the  defendant's  counsel  as  to  the  cause 
of  their  death.  Williams  v.  Gilman,  71  Me. 
21. 

Complaint. —  In  an  action  charging  a  veter- 
inary surgeon  with  ignorance  or  want  of 
proper  care,  the  complaint  must  contain  specific 
allegations  stating  such  ignorance  or  want  of 
care,  and  not  leave  it  to  be  deduced  from  mere 
inference,  or  the  use  of  vague  and  indefinite 
terms.  Barney  v.  Pinkham,  29  Neb.  350,  26 
Am.  St.  Rep.  389. 

2.  Degree  of  Skill  Eequired.  —  Conkey  v.  Car- 
penter, 106  Mich.  1;  Barney  v.  Pinkham,  29 
Neb.  350. 

Where  a  veterinary  surgeon  prescribed  for 
one  malady,  and  it  was  shown  that  the  horse 
had  suffered  from  another,  this  was  held  to 
constitute  a  failure  to  exercise  a  reasonable  de- 
gree of  skill  in  his  treatment  of  the  horse. 
Boom  v.  Reed,  69  Hun  (N.  Y.)  428. 

3.  Compensation. —  Boom  v.  Reed,  69  Hun  (N. 
Y.)  426.  In  Sewall  v.  Corp,  1  C.  &  P.  392,  11 
E.  C.  L.  432,  it  was  held  that  if  there  is  a  gen- 
eral usage  applicable  to  a  particular  trade  or 
profession,  persons  employing  one  in  such  trade 
or  profession  will  be  taken  to  have  dealt  with 
him  according  to  that  usage,  but  that  a  usage 
for  a  veterinary  surgeon  to  charge  for  his 
attendance,  when  there  is  little  medicine  re- 
quired, is  too  uncertain;  and  it  was  left  for 
the  jury  to  say  whether  he  was  entitled  to 
charge  for  his  attendance  in  addition  to  his 
charge  for  medicines  furnished,  and  they  found 
for  the  plaintiff.  See  also  the  title  Usages  and 
Customs,  ante,  p.  363. 

A  count  for  work,  labor,  and  materials  will 
enable  a  plaintiff  to  recover  for  attending  as  a 
farrier  for  medicines  administered.  Clark  v. 
Mumford,  3  Campb.  37. 

Negligence  a  Defense.  —  But  if  a  veterinary 
surgeon  is  guilty  of  negligence,  or  fails  to  ex- 
ercise reasonable  and  ordinary  care  and  dili- 
gence in  the  exercise  of  his  skill  and  the  appli- 
cation of  his  knowledge,  it  will  prevent  a  re- 
covery for  his  services.  Boom  v.  Reed,  69  Hun 
(N.  Y.)  426. 

A.  Territorial  Statute  of  Dakota  Creating  the 
Office  and  Fixing  the  Salary.  - —  See  Collins  v. 
State,  3  S.  Dak.  18. 

Qualifications.  —  In  an  action  for  compensa- 
tion it  devolves  upon  the  veterinary  surgeon 
to  prove  that  he  possesses  ordinary  professional 
skill,  so  long  as  his  right  to  practice  is  not 
regulated  by  statute ;  and  in  such  an  action, 
where  there  are  no  statutory  regulations,  a  pre- 
sumption of  competency  is  raised  by  proof  of 
graduation  in  some  reputable  school  or  college, 
and  there  is  a  like  presumption  where  one  has 
been  admitted  to  practice  under  the  laws  of  the 
state.    Conkey  v.  Carpenter,  106  Mich.  1. 
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may  be  examined  as  expert  witnesses  concerning  the  diseases  of  horses 
and  cattle.1. 


1.  Expert  Evidence.  (See  also  the  title  Ex- 
pert and  Otinion  Evidence,  vol.  12,  p.  414.) 
—  Riley  v.  Sparks,  52  Mo.  App.  572.  In  this 
case  it  was  held  that  a  veterinary  surgeon 
might  give  his  opinion  as  to  whether  or  not  a 
mule  which  required  two  men  to  catch  and  hold 
it  after  it  had  been  penned  up  for  several  days, 
and  which  was  in  good  flesh  without  any  physi- 
cal indication  of  illness,  could  be  affected  with 
lung  fever  or  pleurisy. 

In  Missouri  Pacific  R.  Co.  v.  Finley,  38  Kan. 
550,  it  was  said  that  where  a  person  has  been 
educated  in  a  particular  profession,  as  a  physi- 
cian, surgeon,  or  veterinarian,  he  is  pre- 
sumed to  understand  thoroughly  questions  ap- 
pertaining to  his  profession. 


Insurance.  (See  also  the  title  Live  Stock 
Insurance,  vol.  19,  p.  444.)  — An  Iozva  statute 
provided  that  proof  of  loss  under  a  policy  of 
insurance  must  be  by  affidavit,  stating  the  facts 
as  to  how  the  loss  occurred,  so  far  as  they  are 
within  the  knowledge  of  the  insured,  and  the 
extent  of  the  loss.  Therefore,  it  was  held  that 
an  unverified  certificate  of  a  veterinary  sur- 
geon, stating  how,  in  his  opinion,  a  certain 
cow  came  to  her  death,  without  giving  the  ex- 
tent of  the  loss,  and  fixing  the  ownership  in  a 
person  other  than  the  insured,  was  insufficient ; 
and,  in  an  action  on  the  policy  to  recover  the 
value  of  the  cow,  evidence  that  such  certificate 
was  sent  to  the  company  was  inadmissible. 
Welsh  v.  Des  Moines  Ins.  Co.,  71  Iowa  337. 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  GOVERNOR,  vol.  14,  p.  1095;  ORDI- 
NANCES, vol.  21,  p.  943;  PRESIDENT  OF  THE  UNITED  STATES, 
vol.  22,  p.  1229;  STATUTES,  vol.  26,  p.  520. 

I.  Definition.  -The  word  veto  is  of  Latin  extraction,  and,  literally  trans- 
lated, means,  "  I  forbid."  By  this  expression  is  understood,  in  public  law, 
the  right  vested  in  one  department  of  government  to  negative  the  determina- 
tions and  resolutions  of  another  department;  especially  in  a  constitutional 
government,  the  right,  under  constitutional  restrictions,  of  the  executive,  as 
a  king,  a  president,  or  a  governor,  to  reject  a  measure  passed  by  the  legis- 
lature.1 The  term  "  veto  "  is  generally  one  of  popular  use  and  is  not 
ordinarily  found  in  the  constitutions,  though  it  is  sometimes  so  found.3 

II.  Origin  and  Nature  of  the  Veto  Power.  — ■  The  power  to  veto  a  legis- 
lative enactment  is  traced  to  the  tribunes  of  ancient  Rome.  The  salutation, 
"  veto"  ("  I  forbid  ")  pronounced  by  a  tribune  stationed  at  the  door  of  the 
senate,  meeting  a  bill,  nullified  it  absolutely.3  In  England,  the  crown  has, 
likewise,  an  absolute  veto,  but  it  has  become  practically  obsolete,4  no  instance 
of  its  exercise  having  occurred  since  the  year  1707,  in  the  reign  of  Queen 
Anne.5 

Theory  of  Power  in  Constitutional  Governments.  —  There  are,  in  constitutional  gov- 
ernments, two  fundamental  theories  on  which  the  grant  of  the  power  of  veto 
rests:  first,  to  preserve  the  integrity  of  that  branch  of  government  in  which 
the  vetoing  power  is  lodged,  thus  maintaining  an  equilibrium  of  governmental 
powers;  and  second,  to  act  as  a  check  against  the  enactment  of  improper 
legislation.6 

III.  Under  Federal  and  State  Constitutions  —  constitutional  Provisions.  — 

The  Constitution  of  the  United  States  confers  the  veto  power  on  the  Piesident 
in  the  following  language:  "  Every  bill  which  shall  have  passed  the  House 
of  Representatives  and  the  Senate  shall,  before  it  becomes  a  law,  be  presented 
to  the  President.  *  *  *  If  he  approve,  he  shall  sign  it,  but  if  not,  he  shall 
return  it,  with  his  objections,  to  that  House  in  which  it  shall  have  originated, 
who  shall  enter  the  objections  at  large  on  their  journal  and  proceed  to  recon- 
sider it.    If,  after  such  consideration,  two-thirds  of  that  House  shall  agree  to 

1.  Cent.  Diet.  "Veto."  The  Formula  of  refusing  assent  to  an  Act 

2.  See,  for  an  instance  of  the  use  of  the  of  Parliament  in  England  was  le  roy  s'avisera 
term  "veto,"  Const.  Miss.f  §  73,  cited  in  State  ("the  king  will  advise  upon  it").  1  Black. 
v.  Holder,  76  Miss.  180.  Com.  184. 

3.  1  Kent  Com.  241.  5.  May  Pari.  Prac.  (5th  ed.)  494. 

4.  1  Black.  Com.  184;  Cooley's  Const.  Lim.  6.  The  Federalist,  No.  73  (by  Alex.  Hamil- 
(6th  ed.),  p.  186.  ton). 
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pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  House, 
by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of 
that  House,  it  shall  become  a  law.  *  *  *  If  any  bill  shall  not  be  returned 
by  the  President  within  ten  days  (Sunday  excepted)  after  it  shall  have  been 
presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  Congress  by  their  adjournment  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. "  1  Most  of  the  state  constitutions  have  a  provision 
similar  to  that  set  forth  above,3  though  some  of  them  do  not  confer  any  veto 
power  on  the  executive.3 

Effect  of  Veto.  —  It  is  apparent  from  the  language  of  the  constitutional  pi  en- 
visions recited  above  that  the  executive  is  not  invested  with  any  absolute 
power  to  negative  an  enactment  of  the  legislature,  but  his  veto,  so  called,  lias 
only  the  effect  of  referring  the  bill  back  to  the  legislature,  and  requiting,  as  a 
general  rule,  a  larger  vote  in  its  favor  before  it  can  take  effect  as  a  law.4  In 
ether  words,  this  power  is  not  executive  in  its  nature,  but  is  essentially  legis- 
lative, being  a  survival  of  the  law-making  power  vested  in  the  king  as  a 
constituent  third  body  of  the  parliament.5 

Vote  Required  to  Overcome  Veto,  —  As  already  stated,  the  effect  of  the  executive's 
refusal  to  approve  a  bill,  commonly  called  "  veto,"  is  merely  to  send  the  bill 
back  to  the  legislature  for  further  consideration,  and  to  require  its  passage  by 
an  increased  vote  in  . order  that  it  may  take  effect  as  a  law  notwithstanding 
such  veto.6  The  majority  required  by  the  Constitution  of  the  United  States 
and  most  of  the  state  constitutions  is  a  two-thirds  vote,'  though  in  some 
instances  only  a  majority  vote  of  the  whole  number  of  members  elected  to 


1.  Power  of  President  of  United  States  to  Veto 
Bills.  —  Const.  U.  S.,  art.  i,  §  7,  cl.  2. 

Joint  Resolution,  Etc.,  Subject  to  Veto.  —  By 

the  next  succeeding  clause,  all  orders,  resolu- 
tions, and  votes,  to  which  the  assent  of  both 
houses  may  be  necessary,  except  on  a  question 
of  adjournment,  must  take  the  course  of  bills. 

A  joint  resolution  approved  by  the  president 
or  passed  with  his  approval  has  the  effect  of  a 
law.  Hollingsworth  v.  Virginia,  3  Dall.  (U. 
S.)  381.  See  also  State  v.  Mason,  43  La.  Ann. 
655- 

A  Proposed  Amendment  to  the  Constitution, 
however,  is  not  subject  to  veto  by  the  presi- 
dent. Hollingsworth  v.  Virginia,  3  Dall.  (U. 
S.)  381  ;  State  v.  Mason,  43  La.  Ann.  655. 

2.  See  the  constitutions  of  the  various  states. 
The  executive  is  not  required  to  return  the 

bill  personally,  but  the  return  may  be  made 
through  any  one  appointed  by  him  for  the  pur- 
pose, as,  for  instance,  his  private  secretary ; 
and  it  is  immaterial  that  the  executive  went 
out  of  the  state  after  he  delivered  the  bill  to 
his  private  secretary  and  before  it  was  returned 
to  the  legislature.  Opinion  of  Justices,  135 
Mass.  594. 

3.  See,  for  instance,  the  constitutions  of 
North  Carolina,  Dchnvare,  Ohio,  Rhode  Island. 
As  to  the  executive's  functions  generally  in 
the  enactment  of  laws,  and  the  passage  of  laws 
over  his  veto,  see  Statutes,  vol.  26,  p.  548. 

4.  Effect  of  Veto.- — Com.  v.  Barnett,  199  Pa. 
St.  161  ;  State  v.  Mounts,  36  W.  Va.  179.  And 
see  generally  the  title  Statutes,  vol.  26,  p.  548 
et  seg. 

5.  Veto  Power  Held  Legislative  and  Not  Execu- 
tive. —  Opinion  to  Governor,  23  Fla.  297  ;  Com. 
V.  Barnett,  199  Pa.  St.  161. 

Compare  State  v.  Mounts,  36  W,  Va.  179,  in 


which  Lucas,  Pres.,  said :  "  Under  the  con- 
stitution of  this  state  the  three  departments, 
legislative,  executive,  and  judicial,  are  required 
to  be  '  separate  and  distinct  so  that  neither 
shall  exercise  the  powers .  properly  belonging  to 
either  of  the  others.'  See  art.  5,  §  1.  The 
governor  has  no  legislative  functions  to  per- 
form ;  his  approval  of  the  law  passed  by  the 
legislature  does,  it  is  true,  give  it  vitality  as  a 
law,  but  should  he  decline  to  approve,  a  bare 
majority  in  each  of  the  two  houses  may  pass 
the  law  over  his  veto,  thus  showing  that  it 
was  not  intended  that  he  should  have  any  legis- 
lative power,  not  even  the  casting  vote.  His 
veto  amounts  to  an  appeal  for  '  reconsidera- 
tion '  by  the  legislative  branch,  and  not  to  a 
defeasance  of  the  passage  of  the  bill." 

6.  See  the  next  preceding  paragraph  of  this 
section,  Effect  of  Veto. 

7.  Two-thirds  Vot3  Generally  Required  to  Over- 
ride Veto. —  See  Const.  U.  S.,  art.  i,  §  7,  cl.  2, 
and  the  constitutions  of  the  several  states. 

What  Constitutes  Two-thirds  Vote.  —  See  Two 
Thirds,  ante,  p.  38. 

Under  a  constitutional  provision  that  two- 
thirds  of  the  members  t  each  house  (without 
specifying  whether  it  is  two-thirds  of  the  mem- 
bers elected  or  two-thirds  of  the  members 
present)  must  vote  for  a  bill  in  order  to  pass 
it  over  the  veto  of  the  executive,  the  votes  of 
two-thirds  of  the  members  actually  present  are 
necessary.  Two-thirds  of  the  members  voting 
are  not  sufficient  if  other  members  are  present. 
Brown  v.  Nash,  1  Wyo.  85  ;  Union  Pac.  R.  Co. 
v.  Carr,  1  Wyo.  96. 

The  present  constitution  of  Wyoming  re- 
quires a  two-thirds  vote  of  the  members  elected 
in  order  to  pass  a  bill  over  the  governor's  veto. 
See  Const,  Wyo.,  art.  4,  §  8. 
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the  legislature  is  required.1  If  the  legislature  fails  to  pass  the  bill  over  the 
veto  by  the  required  majority,  it  is  as  if  the  bill  had  never  been  passed  at  all, 
and  the  existing  legislation  on  the  subject  of  the  bill  remains  undisturbed  and 
in  force.8 

Grounds  for  Exercise  of  Veto  Power.  —  Neither  the  Constitution  of  the  United 
States  nor  the  several  state  constitutions  contain  any  restrictions  as  to  the 
grounds  on  which  the  executive  may  veto  a  bill.  The  power  may  be  exercised 
either  on  the  mere  ground  of  expediency  or  because  the  executive  is  of  the 
opinion  that  the  proposed  law  is  unconstitutional,  and  it  is  immaterial  that 
the  point  of  constitutional  law  involved  has  already  been  judicially  passed  on, 
because  such  veto  does  not  operate  to  overrule  any  judicial  decision.3  So, 
too,  a  bill  may  be  vetoed  on  the  ground  of  a  supposed  informality  in  its 
passage,  which  in  his  opinion  would  be  fatal  to  the  bill  even  if  approved  ;  and 
where  the  executive  returns  a  bill,  stating  that  he  cannot  act  on  it  because  of 
such  supposed  informality,  this  is,  in  effect,  an  objection  to  the  bill,  and  it 
can  become  a  law  only  by  further  legislative  action,  even  though  the  execu- 
tive may  have  been  mistaken  as  to  the  supposed  informality.4 

Extent  of  Veto  — Part  or  Whole  of  Bill.  —  The  general  rule  is  that  the  executive 
must  treat  the  bill  referred  to  him  as  a  whole;  he  may  not  approve  part,  and 
object  to  part,5  and  this,  for  the  obvious  reason  that  otherwise  the  executive 
action  alone  might  make  that  law  which  had  never  received  the  legislative 
assent.6  In  the  case  of  appropriation  bills,  however,  the  constitutions  of 
some  of  the  states  expressly  provide  that  the  governor  may  veto  a  part  and 
approve  a  part  of  any  such  bills.7 

"Pocket"  Veto.  —  The  Constitution  of  the  United  States  and  generally  those 
of  the  several  states  provide  that  if  the  executive  shall  not  return  within  a 
specified  number  of  days  a  bill  which  has  been  presented  to  him,  it  shall 
become  a  law  in  like  manner  as  if  he  had  signed  it  unless  the  legislature  by 
adjournment  has  prevented  such  return,  in  which  case  it  shall  not  be  a  law.8 
This  provision,  which  was  doubtless  designed  for  the  double  purpose  of  limiting 
the  period  during  which  the  executive  might  hold  a  bill,  and  at  the  same 
time  giving  him  the  full  number  of  days  specified  for  the  consideration  of 


1.  Majority  Vote  Sufficient.  —  State  v.  Mounts, 
36  W.  Va.  179. 

2.  In  re  Veto  Power,  9  Colo.  642. 

3.  Grounds  for  Vetoing  Bill.  —  Cooley's  Const. 
Law,  pp.  162,  163. 

4.  Birdsall  v.  Carrick,  3  Nev.  154. 

5.  Porter  v.  Hughes,  (Ariz.  1893)  32  Pac. 
Rep.  165.  Here  the  governor  signed  an  appro- 
priation bill,  and  added  after  his  signature  that 
he  approved  the  same,  except  a  specified  sub- 
division of  a  specified  section,  and  returned 
the  bill  to  the  house  in  which  it  originated, 
where  the  veto  was  sustained.  It  was  held, 
however,  that  the  bill  as  a  whole  was  approved, 
as  the  governor  had  no  power  to  veto  a  single 
item  of  it. 

6.  Eeason  of  Eule. —  State  v.  Holder,  76  Miss. 
181. 

7.  Appropriation  Bills  —  Veto  in  Part.  —  State 
v.  Holder,  76  Miss.  158;  Com.  v.  Barnett, 
199  Pa.  St.  161  ;  Pickle  v.  McCall,  86  Tex. 
212. 

8.  See  Const.  U.  S.,  art.  1,  §  7,  cl.  2,  and 
the  constitutions  of  the  several  states.  See 
also  the  following  cases :  Porter  v.  Hughes, 
(Ariz.  1893)  32  Pac.  Rep.  165;  Harpending  v. 
Haight,  39  Cal.  189,  2  Am.  Rep.  432;  People 
v .  Hatch,  33  111.  9 ;  Darling  v.  Boesch,  67  Iowa 
702. 


Pocket  Veto  Not  Permitted  in  Some  States.— 

The  constitutions  of  some  of  the  states  do  not 
permit  a  pocket  veto,  but  require  the  executive 
in  case  of  the  adjournment  of  the  legislature 
to  return  or  file  the  bill  within  the  specified 
time  after  such  adjournment,  and  provide  that 
on  default  of  such  return  or  filing  the  bill  shall 
become  a  law.  Stalcup  v.  Dixon,  136  Ind.  18; 
Birdsall  v.  Carrick,  3  Nev.  154. 

In  Louisiana  a  bill  presented  to  the  governor 
less  than  five  days  before  the  adjournment  of 
the  legislature  may  be  returned  by  him  on  the 
first  day  of  the  next  session,  and  if  not  so 
returned  it  will  become  a  law.  State  v.  Fagan, 
22  La.  Ann.  545. 

The  constitution  of  Texas  provides  that  if 
the  governor  is  prevented  by  an  adjournment 
of  the  legislature  from  returning  the  bill  within 
ten  days  after  it  has  been  presented  to  him 
such  bill  shall  nevertheless  become  a  law,  "  un- 
less he  shall  file  the  same,  with  his  objections, 
in  the  office  of  the  secretary  of  state,  and  give 
notice  thereof  by  public  proclamation  within 
twenty  days  after  such  adjournment."  Pickle 
v.  McCall,  86  Tex.  222. 

Veto  After  Adjournment  of  Legislature.  —  As 
to  the  power  of  the  executive  to  veto  a  bill 
after  the  legislature  has  adjourned,  see  Solomon 
v.  Cartersville,  41  Ga.  161. 
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VETO  —  VIA. 


Definitions. 


each  bill,  has  had  the  practical  effect  of  enabling  him  to  veto  bills  presented 
within  the.  specified  number  of  days  before  the  expiration  of  the  session  of  the 
legislature  merely  by  retaining  the  bill,  which  is  thus  killed  at  the  end  of 
the  session  without  the  interposition  of  a  direct  veto,  and  without  risking  the 
chances  of  its  passage  over  the  veto.1  The  adjournment  referred  to,  which 
can  prevent  an  executive  from  returning  a  bill  with  his  objections  within  the 
time  prescribed,  must  be  an  adjournment  amounting  to  a  termination  of  the 
session,  and  not  an  adjournment  from  day  to  day.* 

IV.  Under  Municipal  Charters.  —  The  charters  of  many  of  the  cities  in 
the  United  States  give  a  qualified  negative  to  the  executive  head  of  municipal 
authority,  over  the  resolutions  and  ordinances  of  the  common  council.  Here, 
the  power  is  given,  not  as  essential  to  preserve  an  equilibrium  of  governmental 
powers,  but  for  almost  the  sole  purpose  of  a  check  on  corrupt,  hasty,  and 
ill-considered  legislation.  But  the  power  must  be  given  in  terms  or  by 
necessary  implication,  else  it  does  not  exist.3 


VI.  —  See  note  4. 
VIA.  —  See  note  5. 

1.  The  constitution  did  not  contemplate  that 
the  president  should  purposely  defeat  legisla- 
tion in  this  manner,  and,  doubtless  it  has  some- 
times occurred  through  the  impossibility  of 
carefully  examining  the  provisions  of  a  bill 
submitted  to  him  during  the  close  of  the  ses- 
sion, in  the  limited  time  allowed.  Cooley's 
Const.  Law,  p.  160. 

2.  What  Constitutes  Adjournment.  —  Story's 
Const.,  §  891  ;  Harpending  v.  Haight,  39  Cal. 
205,  2  Am.  Rep.  432;  People  v.  Hatch,  33  111. 
9;  Soldiers'  Voting  Bill,  45  N.  H.  610;  Corwin 
v.  Comptroller  Gen.,  6  S.  Car.  390.  See  gen- 
erally Statutes,  vol.  26,  p.  551. 

3.  See  the  title  Ordinances,  vol.  21,  p.  964. 
Under  New  York  Act,  April  27,  1892  (New 
York  Laws  1892,  ch.  379),  amending  the  charter 
of  the  city  of  Buffalo,  so  as  to  provide  that 
"  commissioners  of  police  shall  receive  such 
annual  salary  as  may  be  fixed  by  the  common 
council  at  a  joint  session  thereof,"  and  that 
"  said  common  council  shall  immediately  *  *  * 
determine  the  amount  of  such  salary,"  the 
mayor  has  no  right  to  veto  a  resolution  so  fix- 
ing the  same,  notwithstanding  that  section  18,  of 
the  Act  of  March  27,  1891  (the  Revised  Charter 
of  the  City  of  Buffalo),  provides  that  "  every 
ordinance  and  resolution  of  the  common  coun- 
cil," with  certain  immaterial  exceptions,  "  shall 
be  presented  to  the  mayor  before  it  shall  be 
of  force,"  and  that  if  he  does  not  approve  of 
it,  but  returns  it  with  his  objections  to  the 
board  of  aldermen,  that  board  and  the  board  of 
councilmen  shall  pass  it  by  the  votes  of  two- 
thirds  of  all  the  members  elected  before  it  shall 
be  of  force.  People  v.  Board  of  Councilmen, 
(Buffalo  Super.  Ct.  Gen.  T.)  20  -N.  Y.  Supp. 
Si- 

By  the  charter  of  the  city  of  Minneapolis 
the  making  or  authorizing  of  appropriations  is 
exclusively  vested  in  the  common  council,  and 
the  mayor  has  no  veto  of  the  action  of  the 
council  in  making  or  authorizing  the  same. 
State  v.  Ames,  31  Minn.  440,  4  Am.  &  Eng. 
Corp.  Cas.  649. 

Objections  to  a  resolution  appropriating 
money  to  pay  a  claim  against  the  city  of 
Newark,  interposed  by  way  of  veto  by  the 


mayor  having  a  veto  power,  and  overcome  by 
the  requisite  vote,  may  not  be  again  urged  by 
the  mayor  to  avoid  doing  a  ministerial  act  to 
effectuate  such  appropriation.  Ahrens  v. 
Fiedler,  43  N.  J.  L.  400. 

In  New  York  city  the  mayor  is  not  a  mem- 
ber of  the  common  council,  although  an  officer 
of  the  corporation.  The  powers  conferred  by 
statute  over  the  common  council  may  be  exer- 
cised by  the  aldermen  and  the  councilmen 
without  the  co-operation  of  the  mayor,  and  he 
has  no  veto  power  upon  their  exercise.  And 
action  of  the  mayor  on  matters  passed  by  the 
common  council  is  confined  to  such  resolves, 
etc.,  as  will  take  effect  as  acts  or  laws  of  the 
corporation,  and  does  not  extend  to  resolves, 
etc.,  which  operate  only  as  acts  of  the  common 
council.  The  form  of  communication  adopted 
by  the  two  boards  in  exercising  powers  con- 
ferred on  the  common  council  cannot  enlarge 
the  authority  of  the  mayor.  Achley's  Case, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  35. 

4.  Vi.  —  "  Mr.  Goddard,  in  discussing  an  en- 
joyment which  is  not  peaceable,  defines  vi  in 
the  phrase  vi  clam  ant  precario,  to  mean  vio- 
lence or  force  and  strife,  or  contention  of  any 
kind ;  and  the  illustration  he  gives  is  where 
the  enjoyment  has  been  during  a  period  of  liti- 
gation about  the  right  claimed,  or  the  user  has 
been  continually  interrupted  by  physical  ob- 
stacles placed  with  a  view  of  rendering  user 
impracticable.  Goddard  on  Easements  172." 
Lehigh  Valley  R.  Co.  v.  McFarlan,  43  N.  J.  L. 
622.     See  also  Violence,  post. 

5.  Via.  —  Goods  were  delivered  to  the  plain- 
tiff directed  to  the  defendant  at  Rico  via 
Durango.  Upon  the  meaning  of  via,  in  this 
connection,  the  court  in  Denver,  etc.,  R.  Co.  v. 
DeWitt,  1  Colo.  App.  419,  said:  "It  is  con- 
tended by  the  plaintiff  that,  defendant  h  aving 
selected  the  route,  and  the  package  being  di- 
rected '  via  Durango,'  the  contract  was  com- 
plied with  by  the  transportation  to  Durango, 
and  the  detention  proper  until  called  for  by 
the  consignee.  This  contention  cannot  prevail. 
Via.  'by  way  of,'  is  never  used  to  desig- 
nate a  terminal  point,  but,  when  there  are  two 
or  more  available  routes,  to  designate  by  which, 
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VIADUCT—  VICINITY. 


Definition*. 


VIADUCT.  —  Viaduct  is  denned  as  a  bridgelike  structure,  especially  a  large 
one  of  arched  masonry  to  carry  a  roadway  or  the  like  over  a  valley  or  ravine 
or  across  another  roadway.1 

VIALS.  —  See  note  2. 

VIBRATE  —  VIBRATORY.  —  Vibrate  is  denned  "to  move  or  play  to  and 
fro,  as  a  pendulum  ;  to  oscillate  ;  to  swing."  Vibratory  is  defined  "  vibrating  ; 
moving  up  and  down,  or  to  and  fro;  oscillating."  3 

VICE-CONSUL.  (See  also  the  title  CONSULS,  vol.  7,  p.  6.)  —  "Vice-con- 
suls and  vice  commercial  agents  shall  be  deemed  to  denote  consular  officers, 
who  shall  be  substituted  temporarily  to  fill  the  places  of  consuls-generaJ, 
consuls,  or  commercial  agents,  when  they  shall  be  temporarily  absent  or 
relieved  from  duty."  In  other  words,  the  vice-consul  is  not  a  deputy,  but  an 
acting  consul.4 

VICE-PRESIDENT.  —  A  vice-president  is  defined  to  be  an  officer  next  in 
rank  below  a  president.  In  the  absence  of  the  president  of  a  corporation,  it 
is  the  duty  of  the  vice-president  to  act  as  president,  and  at  such  times  he  is 
the  chief  officer  of  the  corporation.5 

VICE-PRINCIPAL.  —  See  the  title  FELLOW  SERVANTS,  vol.  12,  p.  893. 

VICINITY  —  VICINAGE.  (See  also  NEIGHBORHOOD,  vol.  21,  p.  52,  and 
see  the  title  JURY  AND  JURY  TRIAL,  vol.  17,  p.  1120.)—  Etymologically  and 
by  common  understanding,  the  phrase  "in  the  vicinity  of"  means  in  the 
neighborhood,  and  "  neighborhood  "  as  applied  to  place  signifies  nearness,  as 
opposed  to  remoteness.  Whether  a  place  is  in  the  vicinity  or  the  neigh- 
borhood of  another  place  depends  upon  no  arbitrary  rule  of  distance  or 
topography.® 

the  thing  should  be  conveyed.      The  plainly 
marked  destination  was  Rico." 

Via  a  Bank.  — ■  A  draft  was  drawn  on  a  news- 
paper of  M.  via  E.  National  Bank.  The  town 
of  E.  was  about  seventy  miles  from  M.  In 
construing  this  draft  the  court  said :  "  The 
draft  was  '  to  Monte  Cristo  Mountaineer,  via 
Everett  National  Bank.'  A  literal  interpreta- 
tion would  mean  that  in  presenting  the  draft 
at  Monte  Cristo  the  route  taken  would  have  to 
be  by  way  of  Everett  National  Bank.  We 
think  that  a  reasonable  interpretation  of  it  is 
that  the  latter  bank  was  designated  as  a  place 
where  presentation  for  payment  could  be 
made."  Bartholomew  v.  Everett  First  Nat. 
Bank,  18  Wash.  683. 

1.  Viaduct.  —  Wagner  v.  Milwaukee  County, 
112  Wis.  608. 

Bridge.  —  "  Bridge  "  held  to  include  via- 
ducts, see  Argentine  v.  Atchison,  etc.,  R.  Co., 
55  Kan.  730.  See  also  the  title  Bridges,  vol. 
4,  p.  918. 

2.  Vials  —  Revenue  Laws.  —  See  Smith  v.  U. 
S.,  91  Fed.  Rep.  757;  Grace  v.  Collector  of 
Customs,  (C.  C.  A.)  79  Fed.  Rep.  316. 

3.  Taylor  v.  Wood,  12  Blatchf.  (U.  S.)  118. 

4.  Vice-consul.  —  United  States  Rev.  Stat.,  § 
1674;  In  re  Herres,  33  Fed.  Rep.  165.  In  that 
case,  where  depositions  for  the  extradition  of 
an  alleged  fugitive  from  Canada  had  been  au- 
thenticated by  the  vice-consul  of  the  United 
States,  it  was  held  that  the  prisoner's  claim 
that  a  vice-consul  is  a  deputy,  and  not  the 
principal  diplomatic  consular  officer  authorized 
to  authenticate  such  pnpersv  was  unfounded. 

5.  Vice-president.  —  Pond  v.  National  Mort, 
etc.,  Co.,  6  Kan.  App.  718. 

In  Matter  of  Close.  to6  Cal.  574.  it  is  said: 
"  A  vice-president,  or  one  who  acts  in  the 
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place  of  and  instead  of  the  president,  is  an 
officer  well  known  and  recognized  by  the  law 
in  incorporated  companies."  See  also  the  title 
Officers  and  Agents  of  Private  Corpora- 
tions, vol.  21,  p.  883. 

6.  Vicinity.  —  Langley  v.  Barnstead,  63  N. 
H.  246 ;  State  v.  Meek,  26  Wash.  405 ;  Terri- 
tory v.  Lannon,  9  Mont.  1. 

Vicinity  is  defined  as  that  which  is  near  and 
not  remote.  Madison  v.  Morristown  Gaslight 
Co.,  63  N.  J.  Eq.  120. 

In  Langley  v.  Barnstead,  63  N.  H.  246,  it  was 
held  that  towns  might  be  situated  in  the 
vicinity  of  each  other  though  not  adjacent. 

Vicinity  does  not  mean  adjoining  to  or 
abutting  on,  but  merely  close  by  or  neighbor- 
ing country.  Lambert  v.  Mills  County,  58 
Iowa  667. 

Vicinity  a  Relative  Term.  —  In  Mock  v.  Mun- 
cie,  9  Ind.  App.  536,  it  is  said :  "  Vicinity 
is  a  relative  term.  Its  meaning  depends  upon 
its  application.  A  person  in  Europe,  or  in 
New  York  or  San  Francisco,  in  speaking  of 
where  the  city  of  Muncie  is  located,  for  ex- 
ample, may  well  say,  as  we  can  conceive,  that 
it  is  in  the  vicinity  of  Indianapolis  ;  while  if 
the  same  person  were  in  Indianapolis,  when 
speaking  of  the  location  of  Muncie,  he  would 
probably  not  place  it  in  the  vicinity  of  that 
city.  And  so,  a  person,  speaking  of  improve- 
ments made  in  a  street  at  the  Union  Station 
in  Indianapolis,  might  properly  designate  the 
territory  lying  within  a  radius  of  three-fourths 
of  a  mile  from  such  station  as  in  the  vicinity 
of  such  station,  as  compared  with,  or  with 
reference  to,  the  remainder  of  the  city." 

In  Extension  of  Hancock  Street,  18  Pa.  St. 
31,  it  is  said:  "It  is  very  usual  to  read  or 
speak  of  vicinity  and   immediate  vicinity. 


Definitions 


VICIOUS  —  VICTIM. 


Definitions 


VICIOUS    (See  also  the  title  Divorce,  vol.  9  p  723-)~  See  note  l- 
VICIOUS  ANIMAL    (See  also  the  title  Animals,  vol.  2,  p.  341.)  —  A  vicious 
animal  is  any  individual  of  a  vicious  species^  or  a  vicious  individual  of  a  harm- 
less  species.2 


VICTIM  —  See  note  3. 


neighborhood  and  near  neighborhood,  the  latter 
expressions  uniformly  denoting  closer  proxim- 
ity than  the  former.  These  words  have  no 
fixed  standard  of  meaning,  denote  no  particular 
distance  ;  but  our  ideas  of  them  shift  and  vary 
tc  correspond  with  the  relative  position  of 
other  objects,  and  have  no  precise  or  practical 
meaning  of  themselves,  but  only  when  applied 
to  something  else.  We  would  say  that  Ger- 
mantown  was  in  the  vipvnity  of  Philadelphia, 
and  Brooklyn  of  New  York ;  Manchester  in 
the  vicinity  of  Pittsburgh,  and  the  moon  in  the 
vicinity  of  the  earth  when  compared  with 
planets  more  remote.  V icinity ,  when  applied 
to  a  practical  matter,  might  very  readily  cause 
disagreement  in  honest  minds ;  for,  in  the  mat- 
ter in  hand,  vicinity  is  not  a  matter  of  eye- 
sight only,  but  for  the  judgment  also." 

Vicinity  a  Question  for  the  Jury.  — .  Mock  v. 
Muncie.  9  Ind.  App.  536. 

Vicinity  and  Neighborhood.  —  In  Coyle  v.  Chi- 
cago, etc.,  R.  Co.,  27  Mo.  App.  593,  it  is  said  : 
"  Neighborhood  is  Anglo-Saxon,  and  vicinity 
is  Latin.  Hence  they  differ  in  degree  and 
strength.  Vicinity  does  not  denote  so  close  a 
connection  as  neighborhood.  A  neighborhood 
is  a  more  immediate  vicinity.  The  houses 
immediately  adjoining  a  square  are  in  the 
neighborhood  of  that  square  ;  those  which  are 
somewhat  further  removed  are  in  the  vicinity 
of  the  square." 

Two  Miles.  —  The  plaintiff  agreed  to  drill  an 
oil  well  upon  any  one  of  the  defendant's  several 
leases  near  a  certain  place  that  might  be  selected. 
The  plaintiff  stipulated  that  if  the  defendant 
decided  to  drill  any  more  wells  upon  any  such 
leases,  or  in  the  vicinity,  he  was  to  have  the 
contract.  It  was  held  that  the  sinking  of  a  well 
by  the  defendant  upon  lands  two  miles  distant 
from  the  leased  territory  was  not  in  its  vicinity. 
Sparks  v.  Pittsburgh  Co.,  159  Pa.  St.  295,  34 
W.  N.  C.  (Pa.)  27. 

Gaslight  Company.  —  A  gaslight  company  was 
empowered  to  make  and  sell  gas  for  the  pur- 
pose of  lighting  streets,  buildings,  etc..  situated 
in  M.  and  its  vicinity.  It  was  held  that  this 
authorized  the  furnishing  of  gas  to  a  neighbor- 
ing borough  situated  not  more  than  a  mile  from 
M.  Madison  v.  Morristown  Gaslight  Co.,  63 
N.  J.  Eq.  120. 

Covenant  hy  Physician.  —  In  Timmerman  v. 
Dever,  52  Mich.  36,  50  Am.  Rep.  240,  one 
physician  covenanted  with  another  that  he 
would  not  practice  in  the  city  of  Hastings  or  its 
vicinity.  The  court  thought  that  the  word 
vicinity  might  reasonably  be  construed  as  em- 
bracing the  surrounding  territory  for  a  distance 
ol  ten  miles  from  the  corporate  boundaries. 

Posting  Notice.  —  In  Territory  v.  Lannon,  9 
Mont.  1,  the  question  was  whether  the  notice  of 
a  proposed  county  road  was  posted  "  in  the 
vicinity  "  of  the  road.  The  court  said  :  "  The 
testimony  discloses  the  fact  that  the  proposed 
road  connected  with  the  main  highway  about 
six  hundred  or  sever)  hundred  feet  from  the 
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depot  at  Bearmouth,  and  that  there  was  no 
suitable  place  for  posting  the  notice  at  that 
point.  We  conclude  from  the  foregoing  author- 
ities that  the  statute  of  the  territory  was  com- 
plied with  in  this  respect,  and  that  the  notice 
which  was  defaced  and  obliterated  by  the  ap- 
pellant was  legally  posted." 

County.  —  Where  crimes  are  required  to  be 
tried  in  the  vicinity  or  vicinage  where  com- 
mitted, it  has  been  held  that  vicinage  and 
I'icinity  are  not  equivalent  to  county.  Com. 
v.  Parker,  2  Pick.  (Mass.)  550;  State  v.  Lowe. 
21  W.  Va.  788  ;  Ex  p.  McNeeley,  36  W.  Va.  84. 

In  Ex  p.  McNeeley,  36  W.  Va.  84,  it  is  said: 
"  This  word  vicinage ,  borrowed  from  old 
common  law,  is  not  defined  in  Bouvier  or  Black 
in  their  law  dictionaries  as  meaning  county, 
but  neighborhood,  vicinity." 

But  in  State  v.  Crinklaw,  40  Neb.  763,  it  is 
said  :  "  By  the  term  vicinage  at  common  law 
was  meant  '  the  county  where  the  act  is  com- 
mitted.'   (4  Black.  Com.  350.)" 

And  in  Converse  v.  Blumrich,  14  Mich.  109, 
it  was  held  that  when  the  names  of  jurors  are 
required  to  be  drawn  from  the  box,  the 
vicinage  from  which  they  are  to  be  sum- 
moned means  the  count}',  and  not  the  town  or 
neighborhood  in  which  the  land  to  be  taken  lies. 

1.  Vicious. —  In  Shutt  v.  Shutt,  71  Md.  196, 
it  is  said :  "  The  ground  principally  relied  on 
in  support  of  the  decree  below  is«the  habit  of 
intoxication  and  its  attendant  consequences,  to 
which  we  have  referred,  as  constituting  a  case 
of  excessively  vicious  conduct  by  the  wife 
within  the  meaning  of  the  statute.  The  terms 
'  excessively  liicious  conduct  '  are  very  indefi- 
nite ;  and  of  the  multitude  of  vices  to  which 
humanity  is  subject  the  legislature  has  given 
no  intimation  as  to  the  class  or  character  of 
vices  to  which  the  statute  was  intended  to 
apply.  It  would,  however,  be  difficult  to  sup- 
pose that  it  was  intended  to  apply  to  all  the 
multiform  vices  to  which  mankind  is  liable, 
though  indulged  in  to  an  excessive  degree." 

Vicious  in  the  Sense  of  Malicious. —  See  Spivey 
v.  McGehee,  21  Ala.  422  ;  Donnell  v.  Jones,  13 
Ala.  490. 

2.  Phillips  v.  Dewald,  79  Ga.  735. 

3.  Charge  to  Jury  in  Homicide  Case. —  "In  Peo- 
ple v.  Williams,  17  Cal.  146,  the  trial  judge 
charged  the  jury  that  'the  fact  that  the  de- 
ceased was  a  Chinaman  gave  the  defendant  no 
more  right  to  take  his  life  than  if  he  had  been 
a  white  person:  nor  did  the  fact,  if  you  so 
find,  that  the  defendant  was  seeking  to  enforce 
the  collection  of  taxes  against  another  China- 
man, or  even  against  his  victim,  give  the  de- 
fendant any  right  to  take  his  life.  Our  laws 
do  not  sanction  the  sacrifice  of  human. life  in 
order  to  enforce  the  collection  of  taxes  or 
licenses.'  In  reference  to  this  charge  the 
Supreme  Court  said:  'The  word  victim,  in 
the  connection  in  which  it  appears,  is  an  un- 
guarded expression,  calculated,  though  doubt- 
less'unintentionaiiy,  to  create  prejudice  against 
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VICTUALS-  VIEW. 


Definitions. 


VICTUALS.  —  See  note  i. 

VIDELICET.  (See  also  19  ENCYC.  OF  PL.  AND  PR.  251,  title  SCILICET  OR 
Videlicet;  and  in  this  work  the  title  Wills.)  —  The  phrases  "  to  wit,"  "  that 
is  to  say,"  and  "  namely,"  sometimes  abbreviated  "  viz.,"  so  frequently  employed 
in  pleadings,  both  civil  and  criminal,  are  technically  termed  the  videlicet  or 
scilicet,  and  when  any  matter  alleged  in  pleading  is  immediately  preceded  by 
this  form  of  statement,  it  is,  in  the  language  of  the  law,  said  to  be  "  laid  under 
a  videlicet.' '*  It  has  been  observed  of  the  videlicet  that  its  use  is  to  particu- 
larize that  which  was  before  general,  or  to  explain  that  which  was  before 
doubtful  or  obscure  ;  that  it  must  not  be  contrary  to  the  premises,  and  neither 
increase  nor  diminish,  but  that  it  may  work  a  restriction  where  the  former 
words  were  not  express  and  special,  but  so  indifferent  that  they  might  receive 
such  a  restriction  without  apparent  injury.3 

VIEW.  —  To  view  means  to  look  at  with  attention,  or  for  the  purpose  of 
examining;  to  inspect;  to  explore.  It  differs  from  look,  see,  or  behold  in 
expressing  more  particular  and  continued  attention  to  the  thing  which  is  the 
object  of  sight."* 


the  accused.  It  seems  to  assume  that  the 
deceased  was  wrongfully  killed,  when  the  very 
issue  was  as  to  the  character  of  the  killing. 
We  are  not  disposed  to  criticise  language  very 
closely  in  order  to  reverse  a  judgment  of  this 
sort,  but  it  is  apparent  that  in  the  case  of  con- 
flicting proofs,  even  an  equivocal  expression 
coming  from  the  judge  may  be  fatal  to  the 
prisoner.  When  the  deceased  is  referred  to  as 
a  victim  the  impression  is  naturally  created 
that  some  unlawful  power  or  dominion  had 
been  exerted  over  his  person.  And  it  was 
nearly  equivalent  in  effect  to  an  expression 
characterizing  the  defendant  as  a  criminal.'  " 
Sharp  v.  State,  51  Ark.  156. 

1.  Victuals. —  In  construing  the  term  as  used 
in  the  Hawkers  and  Peddlers  Act  exempting 
victuals  from  the  operation  of  the  statute,  the 
court,  in  Rex  v.  Hodgkinson,  10  B.  &  C.  76,  21 
E.  C.  L.  28,  said :  "  I  think  that  the  word 
victuals  in  50  Geo.  III.,  c.  41,  §  23,  comprises 
everything  which  constitutes  an  ingredient  in 
the  food  of  man,  and  all  articles  which  mixed 
with  others  constitute  food.  Yeast  or  barm 
may  not,  perhaps,  be  necessarily  used  in  the 
making  of  bread,  but  it  is  generally  used,  and 
I  am  therefore  of  the  opinion  that  it  is  within 
the  exempting  clause." 

Hops  and  salt  were  held  to  be  victuals. 
Rex  v.  Waddington,  1  East  143. 

2.  Videlicet.  —  Brown's  Law  Diet. ;  Century 
Diet.  The  terms  scilicet  and  videlicet  are 
synonymous  ;  the  latter,  however,  is  more  fre- 
quently used  ;  the  former  is  sometimes  abbre- 
viated "  sc."  and  "  ss."    Abbott's  Law  Diet. 

3.  Stukeley  v.  Butler,  Hob.  172.  See  also 
Dakin's  Case,  2  Saund.  290a;  Buck  v.  Lewis,  9 
Minn.  314. 

In  Mallett  v.  Stevenson,  26  Conn.  428,  the 
court  said  that  the  natural  and  proper  use  of 
a  videlicet  followed  by  words  of  special  de- 
scription is  to  restrict  and  limit  the  meaning  of 
words  of  general  description  preceding  it. 

In  Sullivan  v.  State,  67  Miss.  354,  it  is  said: 
"  The  common  office  of  a  videlicet  is  to  state 
time,  place,  or  manner  which  are  not  of  the 
essence  of  the  matter  in  issue  ;  and  thereby  to 
relieve  the  party  of  the  duty  of  proving  the 
allegation  strictly  as  made  :  but  it  may  be  and 
\s  frequently  wsed  as  particularizing  the  more 


general  antecedent  matter.  'A  videlicet,'  says 
Lord  Hobart,  '  is  a  kind  of  interpreter ;  her 
natural  and  proper  use  is  to  particularize  that 
that  is  before  general.'  It  may  work  a  restric- 
tion when  the  former  words  are  not  express 
and  special,  but  so  indifferent  as  they  may 
receive  such  restriction  without  apparent  in- 
jury, though  these  former  words  by  construc- 
tion of  law  would  have  had  a  larger  sense  if  the 
videlicet  had  not  been.  Stukeley  v.  Butler, 
Hob.  172;  Dakin's  Case,  2  Saund.  290,  note  a." 

Whether,  —  In  Vcegtly  v.  School  Directors,  1 
Pa.  St.  331,  it  is  said:  "This  would  undoubt- 
edly be  the  case  if  the  words  of  the  act  had 
been  viz.  —  to  wit  —  as  it  is  a  well-known  rule 
of  legal  construction  that  the  videlicet  is  used 
for  the  purpose  of  restraining  the  generality  of 
the  preceding  term,  or  of  qualifying  it,  and  even 
of  contradicting  it.  But  the  word  '  whether,' 
neither  in  common  parlance  nor  in  legal  phrase- 
ology, has  ever  had  the  force  of  videlicet." 

4.  View.  —  Wakefield  v.  Boston,  etc.,  R.  Co., 
63  Me.  385. 

In  Lancaster  County  v.  Holyoke,  37  Neb.  328, 
it  was  held  that  the  word  viewing  meant  some- 
thing more  than  looking,  seeing,  or  beholding; 
it  meant  inspection  and  investigation. 

View  and  Motive.  —  Upon  the  meaning  of  the 
phrase,  "  with  a  view  to  prefer,"  in  a  bankrupt 
act,  Williams,  J.,  in  Trustee  v.  Hunting,  (1897) 
1  Q.  B.  616,  said:  "Now  it  is  very  easy  to 
confuse  motive  and  vieiv.  In  fact  it  is  so  easy 
to  confuse  motive  and  view  that  there  are 
numberless  words  in  the  English  language 
which  have  a  double  or  equivocal  meaning,  and 
are  sometimes  used  to  express  motive  and 
sometimes  used  to  express  view.  Let  me  il- 
lustrate by  an  example  what  I  consider  to  be 
the  difference  between  the  meaning  of  these 
two  words  and  the  meaning  of  the  word  view 
in  this  section.  I  do  not  assent  to  the  sugges- 
tion that  view  means  the  primary  result  aimed 
at.  If  view  meant  the  primary  result  aimed  at 
every  case  would  fall  within  section  48,  in 
which  it  was  proved  that  in  fact  a  creditor  was 
preferred,  and  that  the  preference  of  that  cred- 
itor was  the  necessary  result  of  the  act  done  by 
the  bankrupt.  It  seems  to  me  plain  that  this 
is  not  the  meaning  of  the  statute.  The  word 
vieiv  as  used,  in  this  section  is  used  to  express 
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VIEW  BY  JURY — 


VILLA  GE. 


Definitions. 


VIEW  BY  JURY.  —  See  22  Encyc.  of  Pl.  and  Pr.  1053,  title  View  by 
Jury. 

VILLA.  —  See  note  1. 

VILLAGE.    (See  also  the  titles  BOROUGHS,  vol.  4,  p.  721  ;  MUNICIPAL 

Corporations,  vol.  20,  p.  11 23;  Towns  and  Townships,  vol.  28,  p.  277.)  — 
A  village  means  any  small  assemblage  of  houses  less  than  a  city,  but  neverthe- 
less urban  or  semiurban  in  its  character,  and  having  a  density  of  population 
greater  than  can  usually  be  found  in  rural  districts.2    The  terms  "  village  "  and 


the  object  aimed  at  by  the  bankrupt  in  bringing 
about  the  primary  result.  Now,  although  mo- 
tive is  not  the  thing  that  we  are  to  look  for, 
but  ^view,  it  is  plain,  as  was  pointed  out  by 
Lord  Esher  in  Ex  p.  Taylor,  18  Q.  B.  D.  295, 
that  ascertaining  the  motive  will  very  often 
assist  you  in  determining  what  is  the  view." 

Within  View.  (See  also  the  title  Wills.)  — 
In  Bynum  v.  Bynum,  11  Ired.  L.  (33  N.  Car.) 
636,  it  is  said  :  "  It  is  true  the  terms  '  in  the 
presence'  and  'within  view'  are  considered 
generally  synonymous,  because  the  sight  of  the 
testator  is  the  best  means  of  preventing  the 
fraud  within  the  province  of  the  act.  But  they 
are  not  perfectly  so ;  for  a  blind  man  may 
make  a  will.  Besides;  as  the  court  here  said, 
actual  view  is  never  necessary,  but  it  is  suffi- 
cient if  the  party  might  see  the  witness  attest, 
though  in  a  different  as  well  as  in  the  same 
room." 

1.  Villa.  —  Municipality  No.  2  v.  Orleans  Cot- 
ton Press  Co.,  18  La.  139. 

2.  Village. —  State  v.  Lammers,  113  Wis.  411 ; 
State  v.  Minnetonka,  57  Minn.  526. 

A  village  is  defined  to  be  any  small  assem- 
blage of  houses  in  the  country  ;  a  collection  of 
houses  collocated  after  a  regular  plan  in  regard 
to  streets  and  lanes.  Edgewood  Borough,  130 
Pa.  St.  351. 

A  village  is  a  small  inhabited  place ;  an 
assemblage  of  houses  in  the  country  less  than 
a  town  or  city,  and  inhabited  chiefly  by  farmers 
and  other  laboring  people.  Russell  v.  Detroit 
Mut.  F.  Ins.  Co.,  80  Mich.  410;  Nolan  v.  Mil- 
waukee, etc.,  R.  Co.,  91  Wis.  16,  quoting  Webst. 
Diet. 

In  Herbert  v.  Lavalle,  27  111.  448,  it  is  said  : 
"  A  village  is  any  small  assemblage  of  houses 
occupied  by  artisans,  laboring  people,  and  farm- 
ers ;  in  French  villages,  also  by  farmers.  It  is 
a  defined  locality  with  a  name,  and  its  inhabit- 
ants are  called  villagers." 

Examples.  —  In  People  v.  McCune,  14  Utah 
152,  it  was  held  that  where  it  appeared  from 
the  evidence  that  a  settlement  consisted  of  four- 
teen families,  each  family  containing  about  five 
persons  ;  that  these  resided  along  a  stream,  the 
distance  from  one  extreme  end  of  the  settle- 
ment to  the  other  being  about  two  miles  and  a 
half,  some  families  residing  within  forty  rods  of 
each  other  and  others  being  distant  about  a  mile 
or  more  ;  that  their  chief  occupation  was  farm- 
ing ;  that  the  settlement  contained  a  district 
school  and  a  post  office ;  and  that  the  nearest 
settlement  to  the  north  was  distant  about  fifteen 
miles,  to  the  west  about  twelve  miles,  and  to 
the  south  about  six  miles,  it  was  not  an  error 
in  the  court  to  instruct  the  jury  that  as  a  mat- 
ter of  law  such  a  settlement  was  a  village 
within  the  meaning  of  the  statute  (chapter  63, 
p.  70,  Sess.  Laws  1892). 


A  place  where  there  was  a  station  house,  a 
warehouse,  a  store,  a  blacksmith  shop,  a  post 
office,  and  five  or  six  dwellings  has  been  held  a 
village.  Toledo,  etc.,  R.  Co.  v.  Spangler,  71 
111.  568. 

Forty  or  fifty  houses  scattered  on  both  sides 
of  a  railroad  track  have  been  held  to  constitute 
a  village  within  a  statute  requiring  signals 
from  locomotive  engines.  Alabama  G.  S.  R. 
Co.  v.  Linn,  103  Ala.  134. 

A  farmer's  house  occupied  by  the  farmer  and 
three  cottages  occupied  by  laborers  were  held 
not  to  constitute  a  village.  Rex  v.  Showier,  3 
Burr.  1 39 1,  1  W.  Bl.  419. 

In  Tilford  v.  Wallace,  3  Watts  (Pa.)  141,  it 
is  said  :  "  It  is  difficult  to  conceive  of  a  town 
or  village,  that  has  a  legal  existence  as  such, 
without  a  name." 

Plat.— A  town  or  village,  within  the  mean- 
ing of  the  statute  requiring  railroad  corpora- 
tions to  construct  fences,  may  exist,  although 
there  is  no  plat  of  the  same,  dedicating  streets, 
etc.,  in  the  manner  pointed  out  by  the  statute 
in  that  regard.  The  court  said :  "Any  small 
assemblage  of  houses,  for  dwellings  or  business, 
or  both,  in  the  country,  constitutes  a  village, 
whether  they  are  situated  upon  regularly  laid 
out  streets  and  alleys  or  not."  Illinois  Cent.  R. 
Co.  v.  Williams,  27  111.  49,  approved  in  Toledo, 
etc.,  R.  Co.  v.  Spangler,  71  111.  569.  See  also 
Toledo,  etc.,  R.  Co.  v.  Chapin,  66  111.  504; 
Gerren  v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  405  ; 
Vanderworker  v.  Missouri  Pac.  R.  Co.,  48  Mo. 
App.  654;  Nol  an  v.  Milwaukee,  etc.,  R.  Co.,  91 
Wis.  16. 

Boundaries.  —  A  house  outside  of  the  village 
boundaries  has  been  held  to  be  no  part  of  the 
village.  See  Tilford  v.  Wallace,  3  Watts 
(Pa.)  141.  Compare  Duggan  v.  Roche,  2  Hi  ! 
L.  (S.  Car.)  584. 

Outside  of  Village.  —  In  Ohio,  etc.,  R.  Co.  v. 
Irvin,  27  ill.  178,  it  is  said:  "The  witness 
says  it  was  outside  of  the  houses  of  the  town. 
The  presumption  is  that  the  houses  compose  the 
village,  and  if  the  place  where  the  cow  was 
killed  was  beyond  them,  it  was  beyond  the 
village.  If  the  town  extended  beyond  the 
houses  the  defendant  should  have  shown  it." 

Precinct. —  In  State  v.  Chichester,  31  Neb. 
327,  it  is  said:  "The  language  used  in  ex- 
pressed terms  defines  the  offense  of  illegal  vot- 
ing in  a  precinct  and  city,  and  prescribes  the 
punishment  therefor.  Village  elections  are  not 
specifically  mentioned  in  the  section,  and  unless 
the  word  '  precinct  '  used  therein  includes  and 
embraces  the  word  village,  it  is  obvious  that 
the  legislature  has  failed  to  impose  a  penalty 
for  illegal  voting  at  village  elections.  The 
section  being  a  penal  one  must  be  strictly  con- 
strued. The  intention  of  the  lawmaker  in  en- 
acting it  must  be  determined  by  giving  the 
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"  town  "  are  frequently  used  synonymously.1 
VILLENAGE.  —  See  note  2. 
VINDICATE.  —  See  note  3. 

VINDICTIVE  DAMAGES.  (See  also  the  title  Exemplary  Damages,  vol. 
12,  p.  2.)  —  The  terms  "exemplary,"  "punitive,"  or  "vindictive"  damages  are 
synonymous  in  their  legal  signification.4 


words  their  ordinary  and  popular  signification. 
The  words  village  and  '  precinct '  are  unlike  in 
their  meaning.  A  village  is  a  municipal  cor- 
poration created  for  the  purpose  of  local  gov- 
ernment, and  may  sue  and  be  sued.  A  pre- 
cinct is  a  political  subdivision  of  a  county, 
possessing  no  corporate  powers.  We  conclude 
that  the  word  '  precinct '  as  used  in  the  section 
does  not  include  a  village." 

Municipal  Corporations. —  In  Wahoo  v.  Reeder, 
27  Neb.  773,  it  is  said  :  "  A  village  is  a  mu- 
nicipal corporation,  although  of  the  lowest 
grade ;  but  the  duties  imposed  upon  it  of  keep- 
ing its  streets  and  sidewalks  in  a  safe  condition 
are  the  same  as  those  of  a  city." 

Vi.lage  Confined  to  Incorporated  Village.  —  In 
State  v.  Minneapolis,  etc.,  R.  Co.,  76  Minn.  473, 
it  is  said  :  "  While  the  word  village  is  often 
used  to  apply  to  any  small  assemblage  of 
houses  for  dwelling  or  business,  or  both,  in  the 
country,  whether  incorporated  or  unincorpor- 
ated, yet  we  are  satisfied  that  the  word  as  used 
in  this  statute  applies  exclusively  to  incor- 
porated villages.  In  the  first  place  the  maxim 
Noscitur  a  sociis  applies.  The  word  village 
is  used  in  connection  with  the  word  '  borough,' 
which  is  never  applied  to  any  place  except  an 
incorporated  municipality."  See  also  Nolan  v. 
Milwaukee,  etc.,  R.  Co.,  91  Wis.  16. 

In  Truax  v.  Pool,  46  Iowa  257,  it  is  said:  "A 
village  and  a  town  are  not  identical.  Webster 
defines  a  village  to  be  '  an  assemblage  of 
houses  in  the  country  less  than  a  town  or  city, 
and  inhabited  by  farmers  and  other  laboring 
people.'  So  far  as  they  are  farmers  their 
farms  constitute  their  means  of  support.  Their 
homesteads  should  include  their  farms  to  the 
extent  allowed  by  statute.  Townspeople  are 
more  usually  traders  and  artisans.  They  do 
not  derive  their  support  ordinarily  from  the 
cultivation  of  land.  The  question  then  arises 
as  to  how  we  are  to  distinguish  a  village  from 
a  town.  It  would  be  impracticable  to  draw  a 
distinction  from  the  size  of  the  place  or  the 
employment  of  the  inhabitants.  But  in  section 
29  of  the  Revised  Statutes  and  section  45  of 
the  code  it  is  provided  that  the  '  word  town 
may  include  cities  as  well  as  incorporated 
villages'  Here  is  a  clear  implication  that  it 
does  not  include  unincorporated  villages.  We 
are  of  the  opinion,  therefore,  that  a  plat  of  an 
unincorporated  village  is  not  a  town  plat." 

But  that  village  does  not  necessarily  mean 
an  incorporated  village,  see  Bouchard  v. 
Bourassa,  57  Mich.  8;  Russell  v.  Detroit  Mut. 
F.  Ins.  Co.,  80  Mich.  407  ;  Gerren  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  405  ;  Vanderworker  v.  Mis- 
souri Pac.  R.  Co.,  48  Mo.  App.  654. 

Summer  I?e<dd°nts  —  In  Martin  v.  Tax  Col- 
lector, 1  Spears  L.  (S.  Car.)  343,  it  was  held 
that  a  place  where  persons  assemble  and  reside, 
most  of  them  during  the  summer  months  only, 
but  §°me  throughout  the  year,  js  a  village 


within  the  meaning  of  the  clause  of  an  act  im- 
posing a  tax  on  "  lots,  lands,"  etc.,  within  any 
city,  town,  village,  borough,  etc. 

Lease.  — As  to  what  passes  under  the  lease  or 
a  village,  see  Waterpark  v.  Fennell,  7  H.  1  . 
Cas.  650. 

Minnesota. —  As  to  what  territory  may  be  in-, 
corporated  in  a  village,  see  State  v.  Minne- 
tonka,  57  Minn.  526. 

1.  Town  and  Village  Synonymous. —  Co.  Litt. 
115&;  Touchstone  92.  See  also  Rex  v.  Showier, 
3  Burr.  1391  ;  Rex  v.  Horton,  1  T.  R.  374;  Long 
Branch  Police,  etc.,  Commission  v.  Dobbins,  61 
N.  J.  L.  659.  And  see  as  to  village  used  in- 
advertently for  town,  State  v.  Lake  City,  25 
Minn.  404. 

Enfield  v.  Jordan,  119  U.  S.  684,  was  a  suit 
against  an  Illinois  town  to  recover  the  amount 
of  interest  coupons  made  by  the  town.  The 
case  involved  an  inquiry  into  the  use  of  the 
words  "  town  "  and  village  in  the  Illinois 
statute.  In  this  case  the  United  States  Su- 
preme Court  overruled  Welch  v.  Post,  99  IV. . 
471,  and  followed  Martin  v.  People,  87  111.  524, 
and  declared,  in  effect,  that  in  Illinois  an  in- 
corporated town  and  an  incorporated  village 
were  one  and  the  same  thing.  See  also  People 
v.  Harvey,  142  111.  573  ;  Phillips  v.  Scales 
Mound,  195  111.  353;  People  v.  Hanker,  197 
111.  409.  Compare  Truax  v.  Pool,  46  Iowa 
257- 

2.  Villenage.—  See  Portland  v.  Hill,  L.  R.  ?. 
Eq.  783. 

Villein.  —  Neal  v.  Farmer,  9  Ga.  564. 

3.  Vindicate  the  Law.  —  Where  in  a  murder 
case  the  judge,  after  giving  the  statutory  defi- 
nition of  the  crime,  used  the  following  lan- 
guage, "  Such  is  the  law  which  you  as  jurors 
are  called  upon  to  vindicate,"  etc.,  it  was  held 
that  though  the  instruction  might  have  been 
only  meant  to  enjoin  the  jury  to  assert  and 
maintain  the  law,  it  would  have  been  better  to 
have  told  the  jury  so,  and  still  better  to  have 
omitted  that  portion  of  the  charge  altogether. 
State  v.  Ah  Tong,  7  Nev.  148. 

4.  Vindictive,  Exemplary,  and  Punitive  Dam- 
ages Synonymous. —  Brown  v.  Evans,  17  Fed, 
Rep.  9T3;  Louisville,  etc.,  R.  Co.  v.  Kelly,  100 
Ky.  421  ;  Hamilton  v.  Third  Ave.  R.  Co.,  53 
N.  Y.  28  ;  Holmes  v.  Jones,  147  N.  Y.  59 ; 
Moore  v.  Ohio  River  R.  Co.,  41  W.  Va.  160. 

In  Louisville,  etc.,  R.  Co.  v.  Smith,  2  Duv. 
(Ky.)  559,  it  is  said:  "Although  the  strictly 
legal  phrase  is,  perhaps,  vindictive  as  contra- 
distinguished from  compensatory,  yet  exemplary 
and  punitive  have  grown  into  such  common 
use,  and  are  so  generally  considered  as  tanta- 
mount to  vindictive  damages,  as  to  authorize 
us  to  regard  the  meaning  of  the  court,  and  cer- 
tainly that  such  was  the  understanding  of  the 
jury  from  the  fourth  instruction." 

Vindictive  Damages  Eqriivslefit  to  Smart  Money, 
—  Gillian  v.  Senter,  9  Ala.  398. 
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VINOUS  LIQUORS—  VIOLENT. 


Definitions. 


VINOUS  LIQUORS.  (See  also  the  title  INTOXICATING  LIQUORS,  vol.  17, 
pp.  189,  199.)  —  Vinous  liquors  are  such  as  are  made  from  the  fermented  juice 
of  the  grape.1 

VINTNER. —  A  vintner  is  one  who  sells  wine,  and  a  covenant  prohibiting 
the  trade  of  a  "  vintner  "  includes  a  person  selling  wines  not  to  be  drunk  on 
the  premises.* 

VIOLATE.  —See  note  3. 

VIOLATION  OF  LABOR  CONTRACTS.  —  See  the  titles  INTERFERENCE 
with  Contract  Relations,  vol.  16,  p.  1109;  Master  and  Servant,  vol. 
20,  p.  185. 

VIOLATION  OF  LAW.  (See  also  the  titles  Accident  Insurance,  vol.  1, 
p.  319;  Life  Insurance,  vol.  19,  p.  71.)  —  See  note  4. 

VIOLENT;  VIOLENTLY;  VIOLENCE.  —  The  definition  of  the  word 
"  violently  "  is,  in  a  violent  manner.  "  Violent  "  is  defined  as,  moving  or  act- 
ing with  physical  strength ;  urged  or  impelled  with  force ;  acting  that  is 
characterized  or  produced  by  improper  force.5    "  Violence "  is  a  general 


1.  Vinous  Liquors. — Adler  v.  State,  55  Ala. 
16;  Allred  v.  State,  89  Ala.  112;  Blankenship 
v.  State,  93  Ga.  815;  Hancock  v.  State,  114  Ga. 
439  ;  Worley  v.  Spurgeon,  38  Iowa  465. 

The  term  vinous  liquors  has  been  held  to 
include  the  fermented  juice  of  blackberries  as 
well  as  of  grapes.    Hinton  v.  State,  132  Ala.  29. 

Alcohol  Is  Not  a  Vinous  Liquor.  —  See  Lemly 
v.  State,  70  Miss.  241. 

Vinous  and  Spirituous  Liquors  Distinguished.  — 
See  Allred  v.  State,  89  Ala.  113;  Tinker  v. 
State,  90  Ala.  648. 

2.  Vintner.  —  Wells  v.  Attenborough,  24  L. 
T.  N.  S.  312- 

3.  Omission.  —  In  State  v.  Case,  53  Mo.  246, 
it  is  said  :  "  It  is  contended  that  the  penalty 
thus  provided  does  not  and  cannot  apply  to  the 
twenty-third  section  before  referred  to ;  that 
the  language  violate  never  applies  to  acts  of 
omission,  but  it  means  to  act  or  to  do,  or  an  act 
done  unlawfully.  This  construction  of  the  lan- 
guage is  much  too  narrow  and  confined.  We 
are  told  by  Webster  that  commands  may  be 
violated  negatively  by  non-observance,  and  it 
was  evidently  in  this  sense  that  the  language 
was  used  by  the  legislature  in  the  section 
named." 

Violate  and  Fores  "sed  to  Ravish  Synonymous. 

—  See  State  v.  Montgomery,  79  Iowa  739.  And 
see  the  title  Rape,  vol.  23,  p.  853. 

4.  Violation  of  Law.  —  A  policy  of  insurance 
provided  that  the  insurance  should  be  void  if 
the  insured  died  "  in  known  violation  of 
law."  The  insured  assaulted  a  married  woman 
without  any  provocation,  and  was  slain  by  her 
husband  defending  her.  It  was  held  that  he 
died  in  known  violation  of  law.  Bloom  v. 
Franklin  L.  Ins.  Co.,  97  Ind.  478,  49  Am.  Rep. 
469.  See  also  Overton  v.  St.  Louis  Mut.  L.  Ins. 
Co.,  39  Mo.  122. 

5.  Violent  —  Violently.  —  Craig  v.  State,  157 
Ind.  574- 

Violence.  -  The  word  violence  has  for  one 
of  its  meanings  an  unjust  or  unwarranted  ex- 
ertion of  power.  Mohr  v.  Kinnane,  85  111.  App. 
447- 

Whether  Terms  Import  ?n  :-rioserl  ''Vrntr-.  —  Tn 
Summers  v.  Tarney,  123  Ind.  562.  the  court 
said :  "  The  word  violently  indicates  vio- 
lence, and  in  the  connection  here  under  con- 
sideration   means    outrage;   unjust    force;  at- 


tack; assault.  The  word  'force,'  in  the  con- 
nection in  which  it  is  employed,  is  defined  as 
'  unlawful  violence  offered  to  persons  or  things.' 
Worcester's  Dictionary.  Webster's  definitions 
are  substantially  the  same.  He  says  that  the 
word  '  force,'  as  used  in  the  law,  means 
'  Strength  or  power  exercised  without  law,  or 
contrary  to  law  upon  persons  or  things.'  To 
allege  in  a  pleading  that  a  person  committed  an 
injurious  act  '  violently  and  with  g'reat  force,' 
is  equivalent  to  charging  such  person  with  a 
purposed  wrong  in  the  doing  of  the  act." 

By  Violence  —  RoVberv.  In  Craig  v.  State, 
157  Ind.  574,  it  was  held  that  an  allegation  in 
an  indictment  for  robbery  that  the  articles  were 
taken  violently  was  equivalent  to  the  allegation 
that  they  were  taken  by  violence. 

In  People  v.  McGinty,  24  Hun  (N.  Y.)  64, 
the  court  said :  "  It  is  not  easy,  nor  perhaps 
is  it  best,  to  attempt  to  make  an  exhaustive 
definition  of  violence  as  used  in  the  statute ; 
but  we  may  say  that  it  generally  implies  the 
overcoming,  or  attempting  to  overcome,  an  ac- 
tual resistance,  or  the  preventing  such  resist- 
ance through  fear.  It  may  include  restraint 
of  the  person,  as  in  Mahoney  v.  People,  3  Hun 
(N.  Y.)  202,  where  the  complainant  was  held 
around  his  neck  and  by  his  arms.  And  it  gen- 
erally implies  that  the  acts  tend  to  produce 
terror  and  alarm  in  the  person  on  whom  the 
violence  is  committed.  And  it  ought  not  to 
be  held  that  every  assault  and  battery,  even  the 
most  trivial,  which  results  in  the  taking  of 
property  from  the  assaulted  person,  constitutes 
that  element  of  violence  which  is  mentioned 
in  the  statute."  See  also  the  title  Robbery, 
vol.  24,  p.  994. 

Violently  and  Routously.  —  In  Com.  v.  Gibney, 
2  Allen  (Mass.)  153,  it  is  said:  "The  words 
violently  and  routously,  here  used,  have  no 
particular  pertinency,  except  as  terms  appropri- 
ate to  a  formal  indictment  for  riot,  charging 
also  an  unlawful  assembly." 

Sexual  Intercourr-e.  —  A  California  statute  pro- 
vided that  a  husband  or  wife  should  be  a  compe- 
tent witness  in  cases  of  criminal  violence  upon 
one  by  the  other.  It  was  held  within  this  stat- 
ute the  act  of  having  carnal  intercourse  with  a 
female  under  the  age  of  sixteen,  with  her  con- 
sent, was  not  an  act  of  criminal  violence. 
People  v.  Cariale,  137  Cal.  534. 
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VIRTUAL. 


Definition. 


term  and  includes  all  sorts  of  force.1 

VIRTUAL  —  VIRTUALLY.  —  See  note  2. 


Mistreating  with  Violence  —  Texas  Penal  Code. 

—  In  High  v.  State,  26  Tex.  App.  573,  the  court 
said  :  "'In  cases  of  maiming  it  is  provided  that 
the  killing  will  be  justifiable  if  done  in  its  pre- 
vention, and  the  homicide  may  take  place  at 
any  time  while  the  offender  is  mistreating  with 
violc  nee  the  person  injured,  though  he  may 
have  completed  the  offense.'  Texas  Penal  Code, 
art.  570.  Was  the  deceased  mistreating  the  de- 
fendant with  violence  when  the  latter  fired  the 
fatal  shot?  This  was  a  matter  of  fact  to  be 
found  by  the  jury  under  appropriate  instruc- 
tions from  the  court.  We  have  already  stated 
the  facts  in  another  connection.  The  tooth 
had  already  been  knocked  out,  if  at  all,  when 
defendant  fired.  The  maiming  was  therefore 
complete.  If  deceased  had  his  fist  doubled  and 
arm  drawn  back  to  again  strike,  was  attempting 
tc  strike,  and  had  an  immediate  intention 
coupled  with  the  ability  to  strike,  he  was  com- 
mitting an  assault,  the  test  being,  was  there  in 
fact  a  present  purpose  of  doing  an  injury  ?  To 
commit  an  assault  upon  a  party  is  certainly  to 
'  mistreat  '  him.  But  an  assault  merely  is  not 
violence,  and,  as  we  have  said,  there  must  be 
'  mistreating  with  violence.'  Under  the  tacts 
of  this  case  the  question  was,  had  there  been 
any  cessation  of  violence  by  the  deceased? 
The  blow,  the  injury,  the  fall,  the  recovery,  the 
doubling  of  the  fist  and  drawing  back  to  strike, 
the  drawing  and  the  firing  of  the  pistol,  all  ap- 
pear to  have  been  instantaneous  acts  of  the 
transaction,  with  scarcely  a  pause  even  or  let 
up  in  the  continuity  of  the  acts.  In  such  a 
state  of  case  it  was  for  the  jury  to  determine 
from  the  facts  whether  there  was  any  cessation 
of  active  hostilities  and  violence."  See  also 
the  title  Self-Defense,  vol.  25,  p.  256. 

Violent,  Accidental,  External,  Invisible.  —  The 
plaintiff  effected  an  insurance  with  the  defend- 
ants against  "  any  bodily  injury  caused  by  vio- 
lent, accidental,  external,  and  visible  means." 
In  stooping  to  pick  up  a  marble  dropped  by  a 
child  he  dislocated  the  cartilage  of  his  knee. 
It  was  held  that  the  injury  was  caused  by  means 
that  were  violent,  accidental,  and  visible. 
Lopes,  L.  J.,  in  Hamlyn  v.  Crown  Accidental  Ins. 
Co.,  (1893)  1  Q.  B.  750,  said:  "In  stooping 
to  pick  up  the  marble  the  plaintiff  used  some 
extra  exertion,  and  some  extra  physical  force, 
and  I  think  that  the  expression  violent  is  sat- 
isfied by  the  facts  which  attended  the  injury." 

In  Paul  v.  Travelers'  Ins.  Co.,  112  N.  Y.  479, 
it  was  held  that  death  by  accidentally  inhaling 
gas  in  a  room  at  a  hotel,  was  a  death  by  "  ex- 
ternal and  violent  means  "  within  the  meaning 
of  the  policy.  The  court  said :  "  As  to  the 
point  raised  by  the  appellant  that  the  death 
was  not  caused  by  external  and  violent  means, 
within  the  meaning  of  the  policy,  we  think  it  a 
sufficient  answer  that  the  gas  in  the  atmosphere, 
as  an  external  cause,  was  a  violent  agency, 
in  the  sense  that  it  worked  upon  the  intestate 
so  as  to  cause  his  death." 

Death  from  freezing  was  held  to  be  from 
violent,  external,  and  accidental  means.  North 
West  Commercial  Travellers'  Assoc.  v.  London 
Guarantee,  etc.,  Co.,  10  Manitoba  537. 

In  American  Acc.  Co.  v.  Reigart,  94  Ky.  547, 


it  is  said :  "  It  is  universally  understood  when 
it  is  said  that  one  died  a  violent  death,  that 
it  was  unnatural,  a  death  not  occurring  in 
the  ordinary  way ;  and,  in  fact,  the  definition 
of  the  word  violent  is  unnatural,  and  in  using 
this  word  the  insurance  company  was  attempt- 
ing to  prevent  the  insured  from  asserting  a 
claim  when  the  injury  or  death  was  the  result 
of  some  natural  cause."  In  the  case  of  Paul 
v.  Travelers'  Ins.  Co.,  112  N.  Y.  472,  on  a 
similar  policy,  it  was  held  that  a  death  un- 
natural, the  result  of  accident,  imports  an  ex- 
ternal and  violent  agency  as  the  cause.  See. 
also  Bacon  v.  U.  S.  Mutual  Acc.  Assoc.,  44 
Hun  (N.  Y.)  599;  Healey  v.  Mutual  Acc. 
Assoc.,  133  111.  556.  And  see  the  title  Acci- 
dent Insurance,  vol.  1,  p.  284. 

1.  Violence  Is  a  General  Term  and  Includes  All 
Sorts  of  Force.  —  State  v.  Weaver,  Busb.  L.  (44 
N.  Car.)  13;  Alexander  v.  State,  40  Tex.  Crim. 
409. 

Violent  Synonymous  with  Force.  —  In  Matter 
of  George,  (1898)  2  Q.  B.  139,  it  is  said: 
"  The  word  violently  is  equivalent  to  vi, 
by  force,  and  in  Webster's  Dictionary  (edition 
of  1882)  the  first  synonyms  given  for  the  word 
violent  are  '  moving  or  acting  with  physical 
strength ;  urged  or  impelled  by  force.'  " 

In  State  v.  Wells,  31  Conn.  212,  Butler,  J., 
said :  "  The  term  violence  is  synonymous 
with  physical  force,  and  the  two  are  used  in- 
terchangeably, in  relation  -to  assaults,  by  ele- 
mentary writers  on  criminal  law.  2  Bishop's 
Crim.  Law,  §§  32-34."  See  also  State  v.  Daly, 
16  Oregon  241  ;  Alexander  v.  State,  40  Tex. 
Crim.  409. 

Violently  Equivalent  to  Forcibly.  —  Walling 
v.  State,  ?  Tex.  App.  626. 

Same  —  Rape.  (See  also  the  title  Rape,  vol. 
23,  P-  853.)  —  In  State  v.  Williams,  32  La. 
Ann.  336,  it  is  said  :  "  This  precise  question, 
i,  e.,  the  use  of  violently  in  place  of  forcibly, 
in  charging  rape,  was  presented  in  the  case  of 
State  v.  Blake,  reported  in  39  Me.  322.  The 
Supreme  Court  of  that  state  in  that  case  held 
that  the  word  violently  was  not  an  equivalent 
of  forcibly,  and  did  not  convey  with  technical 
accuracy  the  idea  of  force,  as  involved  in  the 
crime  of  rape.  We  are  not  able  to  agree  with 
that  court  in  its  conclusions  on  this  question 
of  philology.  Webster  defines  violence  as,  in 
its  primary  sense,  meaning  physical  force,  and 
violently  he  defines  as  signifying  with  force, 
forcibly."  To  the  same  effect  see  Com.  v. 
Fogerty,  8  Gray  (Mass.)  490;  State  v.  Daly, 
16  Oregon  240. 

2.  Virtual  Dissolution.  —  In  Kincaid  v. 
Dwindle,  59  N.  Y.  553,  it  is  said  :  "  The  chan- 
cellor, in  Bank  Com'rs  v.  Buffalo  Bank,  6 
Paige  (N.  Y.)  497,  distinguishes  between  a 
final  order  or  decree  for  the  appointment  of  a 
receiver  of  a  moneyed  corporation,  and  a  de- 
cree dissolving  the  corporation.  He  regards 
such  final  order  or  decree  for  the  appointment 
of  a  receiver  as  a  '  virtual  dissolution  of  the 
corporation,'  and,  therefore,  he  was  of  the 
opinion  that  the  court  had  jurisdiction  to  de- 
cree a  dissolution  in  fact.  If  the  appointment 
of  a  receiver  was  a  dissolution  in   fact,  no 
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Definitions. 


VIRTUE.  —  See  note  I. 

VIRTUOUS.  (See  also  the  titles  Rape,  vol.  23,  p.  870 ;  SEDUCTION,  vol.  25, 
p.  183.)  —  See  note  2. 

VISIBLE. — The  word  "visible"  is  defined  as  noticeable  ;  apparent;  open; 
conspicuous ;  as,  a  man  with  no  visible  means  of  support ;  discernible ;  in  sight ; 
obvious;  manifest;  clear;  distinct;  plain;  patent;  unmistakable.3 

VISIT.  —  See  note  4. 

VISITOR.  —  A  visitor  is  defined  as  one  who  visits  or  comes  to  see  another, 
as  in  civility  or  friendship.5 


other  or  further  decree  in  that  direction  would 
have  been  necessary.  When  this  learned  jurist 
used  the  term  virtual,  in  the  connection  re- 
ferred to,  it  was  a  declaration  that  the  corpo- 
ration was  not  in  fact  dissolved.  Virtual  is 
being  in  essence  or  effect,  and  not  in  fact." 

Virtually  Means  in  Fact,  Though  Not  Actually. 
—  See  In  re  Goold,  2  Hask.  (U.  S.)  34,  10 
Fed.  Cas.  No.  5,604. 

1.  Virtue.  —  In  Helfrich  v.  Com.,  33  Pa.  St. 
70,  it  is  said :  "  Virtue  (virtus)  once  meant 
only  manliness,  and  yet  that  falls  far  short  of 
its  legitimate  meaning  now." 

By  Virtue  of.  —  In  Adams  v.  Houston,  etc., 
R.  Co.,  70  Tex.  276,  it  is  said :  "  The  word 
virtue  in  the  connection  used  evidently  means 
'  capacity  or  power  adequate  to  the  production 
of  a  given  effect.'  " 

2.  Virtuous  —Every  virgin  is  virtuous; 
and,  as  a  general  proposition,  a  woman  who, 
out  of  wedlock,  has  parted  with  her  virginity 
is  not  virtuous.     O'Neill  v.  State,  85  Ga.  383. 

In  State  v.  Crowell,  116  N.  Car.  1052,  it  is 
said  :  "  The  precedents  sustain  the  definition 
given  by  the  court  that  an  innocent  and  virtu- 
ous woman  is  one  '  who  has  never  had  illicit 
intercourse  with  any  man,  and  who  is  chaste 
and  pure.'  State  v.  Ferguson,  107  N.  Car. 
841.  The  court  properly  refused  to  go  further 
and  charge  that  the  prosecutrix  must  have  had 
'  a  mind  free  from  lustful  and  lascivious  de- 
sires.' "  See  also  Keller  v.  State,  102  Ga.  506. 
But  see  Wood  v.  State,  48  Ga.  288. 

Virtuous  Synonymous  with  Previous  Chaste  Char- 
acter.—  State  v.  Patterson,  88  Mo.  102. 

Question  of  Law  or  Fact.  —  In  Keller  v.  State, 
102  Ga.  506,  it  is  said:  "The  meaning  of  the 
term  virtuous  as  used  in  our  statute  (Penal 
Code,  §  387),  declaring  it  penal  to  seduce  '  a 
virtuous  unmarried  female,'  is  for  determina- 
tion by  the  court,  not  by  the  jury ;  though 
'  whether  a  particular  woman  had  parted  with 
her  virginity  before  the  alleged  seduction  took 
place  is  a  question  for  the  jury.'  "  See  also 
O'Neill  v.  State,  85  Ga.  383,  followed  in  Mc- 
Tyier  v.  State,  91  Ga.  255. 

3.  Visible.  —  Gale  v.  Mutual  Aid,  etc.,  Assoc., 
66  Hun  (N.  Y.)  603,  quoting  Webst.  Diet,  and 
Cent.  Diet. 

In  Kansas  City,  etc.,  R.  Co.  v.  Ryan,  52  Kan. 
646,  it  is  said :  "  The  definition  of  visible 
is  '  perceptible  by  the  eye  ;  that  may  be  seen  ; 
apparent ;  open  ;  obvious.'  " 

Visible  Means  of  Support.  —  In  People  v.  Her- 
rick,  59  Mich.  564,  Campbell,  C.  J.,  said: 
"  The  statute,  like  the  common  law,  includes 
among  disorderly  persons  those  who  have  no 
visible  calling  or  means  of  support;  and  while 
something  more  may  be  necessary  to  convict 
them,  so  long  as  they  behave  themselves,  yet 


the  use  of  the  word  visible  indicates  that 
appearances  must  to  some  extent  be  relied  on. 
Visible  and  '  apparent '  are  words  of  similar 
meaning."  See  generally  the  title  Vagrancy, 
ante. 

Visible  Means  —  Costs.  —  An  English  statute 
provided  that  the  defendant,  in  an  action  of 
tort,  might  make  affidavit  that  plaintiff  had  no 
"  visible  means  "  of  paying  his  costs,  and  that 
the  judge  upon  such  affidavit  might  require 
security  from  plaintiff.  In  Lea  v.  Parker,  13 
Q.  B.  D.  835,  the  court,  by  Fry,  L.  J.,  said  that 
the  phrase  is  not  (as  was  laid  down  by 
Whiteside,  C.  J.,  in  Counsel  v.  Garvie,  Ir.  R. 
5  C.  L.  77)  to  be  narrowed  so  as  to  be  synony- 
mous with  tangible  means ;  but,  at  the  same 
time,  effect  is  to  be  given  to  the  word  visible, 
and,  therefore,  the  words  refer  to  means  of 
paying  which  are  visible  to  the  bodily, or  men- 
tal eye  of  an  attentive  observer  —  means  of 
payment  which  the  person  who  makes  the  affi- 
davit can  fairly  ascertain. 

Visible  and  Known  Distinguished.  —  See  Mil- 
ler v.  Black  Rock  Springs  Imp.  Co.,  99  Va. 
747- 

Visible  Signs  of  Ownership.  -*  See  the  title 
Verbal  Agreements,  ante.  And  see  Israel  v. 
Day,  17  Colo.  App.  200. 

Visible  Property. —  In  Connery  v.  Swift,  9 
Nev.-  39,  it  was  held  that  an  averment  that  a 
person  had  no  visible  property  was  not  equiva- 
lent to  an  averment  that  he  had  no  property. 

4.  Visit  —  Policy  of  Insurance.  —  In  Mobile  L. 
Ins.  Co.  v.  Walker,  58  Ala.  295,  it  is  said  :  "  The 
word  visit  is  manifestly  employed  in  the  policy 
in  contradistinction  to  the  word  '  reside.'  The 
one  conferring  the  right  to  travel  and  sojourn, 
and  the  other  the  right  to  acquire  domicil  by 
residence  with  the  intention  of  remaining." 

5.  Visitor.  —  Odell  v.  New  York  Cent.,  etc., 
R.  Co.,  18  N.  Y.  App.  Div.  12. 

Visitor  of  Family  —  Tickets  and  Fares.  —  A 
trip  ticket  provided  that  each  detached  coupon 
should  entitle  the  person  to  whom  it  was 
issued,  a  member  of  his  or  her  immediate 
family,  or  a  visitor,  to  a  continuous  passage 
between  two  points  on  the  line  of  railroad 
issuing  it.  The  ticket  was  used  by  a  person 
not  a  member  of  the  family,  but  one  having 
social  intercourse  with  the  family,  and  in  the 
habit  of  visiting  it.  It  was  held  that  such 
person  was  not  a  visitor  within  the  term  as 
used  in  the  ticket ;  that  the  term  was  not  used 
in  its  broad  sense  meaning  one  that  goes  to 
see  another  from  time  to  time  in  the  relation 
of  social  intercourse,  but  was  to  be  confined 
to  persons  visiting  the  family  at  the  time,  and 
becoming  temporary  members  of  the  family  as 
guests.  Odell  v.  New  York  Cent.,  etc.,  R.  Co., 
19  N.  Y.  App.  Div.  12. 
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Definitions.  VI  SI  TORI  A  L  PO  WER  —  VOCIFEROUS.  Dennitiow. 


VISITORIAL  POWER.  —  See  note  i. 

VIS  MAJOR.  (See  also  the  titles  Act  of  God,  vol.  i,p.  584;  Carriers 
of  Goods,  vol.  5,  p.  154;  Contracts  of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  156;  Inevitable  Accident  or  Casualty,  vol.  16,  p. 
242.) —  Vis  major  is  defined  to  be  any  irresistible  natural  cause  which  cannot 
be  guarded  against  by  the  ordinary  exertions  of  human  skill  and  prudence.* 

VISNE.  —  See  note  3. 

VIZ.  —  See  note  4. 

"VL."  —  See  note  5. 

VOCATION.  —  See  note  6. 

VOCIFEROUS.  —  See  note  7. 


1.  Visitorial  Power.  —  See  the  title  Charities 
and  Trusts  for  Charitable  Uses,  vol.  5,  p. 
893.  And  see  Wiley  v.  Alleghany  County 
School  Com'rs,  51  Md.  406;  St.  John's  College 
v.  Todington,  1  Burr.  200. 

2.  Vis  Major.  —  Nugent  v.  Smith,  1  C.  P.  D. 
437;  The  George  Shiras,  (C.  C.  A.)  61  Fed. 
Rep.  301. 

3.  Visne.  —  In  Shaffer  v.  State,  1  How. 
(Miss.)  245,  it  is  said :  "  The  words  visne 
or  neighborhood  are  interpreted  to  mean  the 
county."     See  Vicinity,  ante. 

4.  Viz.-  (See  also  Videlicet,  ante.) — In 
Redding  v.  Allen,  3  Jones  Eq.  (56  N.  Car.) 
364,  it  is  said:  "The  characters,  &c,  have 
as  certain  a  signification  as  the  characters 
v,  i,  s;  the  v,  i,  z,  is  a  contraction  of  the 
word  videlicet  (in  Latin  videre  licet),  and 
means,  according  to  Dr.  Johnson,  '  to  wit,'  '  that 
is,'  or  '  namely,'  and  according  to  Mr.  Webster, 
it  means  '  to  wit,'  '  namely.'  The  characters 
&,  c,  are  a  contraction  of  et  cetera,  which 
mean  '  and  others,'  '  and  the  rest,'  '  and  so  on.'  " 

5.  VI.  —  FX.  has  been  sustained  as  an  ab- 
breviation of   "  valuation."    Jackson  v.  Cum- 


mings,  15  111.  453;  Hunt  v.  Smith,  9  Kan.  1,53. 
See  generally  the  title  Abbreviations,  vol.  1, 
P-  97- 

6.  Vocation.  (See  also  the  title  Succession 
Taxes,  vol.  27,  p.  337.)  —  In  Partridge  v. 
Mallandaine,  18  Q.  B.  D.  276,  it  was  held  that 
persons  receiving  profits  from  betting  systemat- 
ically carried  on  by  them  throughout  the  year 
were  chargeable  with  income  tax  on  such 
profits  in  respect  of  a  vocation. 

7.  Vociferous  —  Disturbing  Meetings.  (See 
also  the  title  Disturbing  Meetings,  vol.  9,  p. 
664.) — Upon  the  question  of  what  constituted 
loud  and  vociferous  language  the  court  in 
Anderson  v.  State,  (Tex.  Crim.  1892)  20  S. 
W.  Rep.  359,  said:  "The  statute  says  loud 
and  vociferous,  not  loud  or  vociferous, 
language.  Webster  defines  vociferous  thus : 
'  Making  a  loud  outcry ;  clamorous ;  noisy ;  as 
vociferous  heralds.'  '  Vociferously :  With 
great  noise  in  calling ;  shouting,'  etc.  *  *  * 
How  could  it  have  been  loud  when  quite  .a 
number  state  they  were  present  and  could  not 
hear  what  was  said  ?  If  vociferous  it  could 
have  been  heard  by  all  in  the  house  at  least." 
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VOID  AND  VOIDABLE. 

I  Definitions  and  General  Principles,  1065. 
n.  Void  Used  in  Sense  of  Voidable,  1068. 

1.  In  Statutes,  1068. 

2.  In  Contracts,  1070. 

m.  What  Contracts  Are  Void  and  What  Voidable,  1070. 

1.  Illegal  Contracts,  1070. 

2.  Impossible  Contracts,  107 1. 

3.  Contracts  of  Persons  under  Disability,  107 1. 

4.  Mistake,  Fraud,  Duress,  etc.,  107 1. 


I.  Definitions  and  General  Principles  —  voia.  —  Strictly  speaking, 
"  void  "  means  without  legal  force  or  effect;  ineffectual  to  bind  parties,  or  to 
convey  or  support  a  right.1 

Voidable.  —  The- term  "  voidable,"  on  the  other  hand,  signifies  that  which 
has  some  force  or  effect,  but  which,  by  reason  of  some  inherent  vice  or  defect, 
may  be  annulled  or  avoided.2 

Inaccurate  Use  of  Terms. — The  words  "void"  and  "voidable"  are  often 
loosely  used,  and  much  confusion  has  resulted  therefrom.  "  Void  "  is  so 
frequently  employed  in  the  sense  of  "  voidable"  as  to  have  almost  lost  its 
primary  significance,  and  when  it  is  found  in  a  statute,  judicial  opinion,  or 
contract,  it  is  generally  necessary  to  resort  to  the  subject-matter  or  context  in 
order  to  determine  precisely  what  meaning  is  to  be  given  to  the  word.3  The 


1.  Void  Denned —  United  States.  —  Toledo, 
etc.,  R.  Co.  v.  Continental  Trust  Co.,  (C.  C.  A.) 
95  Fed.  Rep.  525. 

Iowa.  —  Van  Shaack  v.  Robbins,  36  Iowa 
201. 

Kentucky.  —  Gist  v.  Smith,  78  Ky.  367. 

Massachusetts.  —  Somes  v.  Brewer,  2  Pick. 
(Mass.)  183. 

Missouri.  —  Hume  v.  Eagon,  73  Mo.  App. 
276. 

Nebraska.  — Pettit  v.  Black,  8  Neb.  61. 
New   Hampshire.  —  State   v.    Richmond,  26 
N.  H.  232. 

New  York.  —  Anderson  v.  Roberts,  18  Johns. 
(N.  Y.)  528,  9  Am.  Dec.  235  j  Hone  v.  Woolsey, 
2  Edw.  (N.  Y.)  291. 

South  Carolina.  —  Johnson  v.  Charleston, 
etc.,  R.  Co.,  ss  S.  Car.  161. 

Texas. — -Murchison  v.  White,  54  Tex.  81. 

Wisconsin.  —  Land,  etc.,  Co.  v.  Mclntyre, 
100  Wis.  253,  69  Am.  St.  Rep.  915. 

"  A  contract  is  void  when  it'  is  a  nullity, 
obligatory  on  neither  party,  and  insusceptible 
of  ratification  ;  when  either  party  is  bound,  or 
it  may  be  confirmed,  it  is  voidable  only." 
Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  (Ky.) 
240. 

In  Cummings  v.  Powell,  8  Tex.  85,  it  was 
said :  "  A  void  act,  as  defined  in  the  later 
cases  and  by  approved  authorities,  is  one 
which  is  entirely  null,  not  binding  on  either 
party,  and  not  susceptible  of  ratification ;  and 
a  voidable  act  is  one  which  is  obligatory  upon 


others  until  disaffirmed  by  the  party  with  whom 
it  originated,  and  which  may  be  subsequently 
ratified  or  confirmed." 

Absolutely  Void  and  Relatively  Void.  —  "  That 
is  absolutely  void  which  the  law,  or  the  nature 
of  things,  forbids  to  be  enforced  at  all ;  and 
that  is  relatively  void  which  the  law  condemns 
as  a  wrong  to  individuals  and  refuses  to  en- 
force as  against  them.  It  is  void  because 
absolutely  or  relatively  invalid  or  not  binding." 
Pearsoll  v.  Chapin,  44  Pa.  St.  is;  Seylar  v. 
Carson,  69  Pa.  St.  87. 

"  Null "  and  "  Void  "  Held  Synonymous  Terms. 
—  Stones  v.  Keeling,  5  Call  (Va.)  144. 

2.  See  the  cases  cited  in  the  next  preceding 
note. 

3.  Inaccurate  Use  of  Terms  —  United  States.  — ■ 
Ewell  v.  Daggs,  108  U.  S.  148;  Burr  v.  Greeley, 
(C.  C.  A.)  52  Fed.  Rep.  926;  U.  S.  v.  Winona, 
etc.,  R.  Co.,  (C.  C.  A.)  67  Fed.  Rep.  948, 
affirmed  165  U.  S.  463;  American  L.  &  T.  Co. 
v.  Olympia  Light,  etc.,  Co.,  72  Fed.  Rep.  620 ; 
Toledo,  etc.,  R.  Co.  v.  Continental  Trust  Co., 
(C.  C.  A.)  95  Fed.  Rep.  525. 

Georgia.  —  Warwick  v.  Supreme  Conclave 
Knights  of  Damon,  107  Ga.  115. 

Indiana. — -Bennett  v.  Mattingly,  110  Ind. 
202  ;  Alexander  v.  Gill,  130  Ind.  491  ;  Irwin  v. 
Marquett,  26  Ind.  App.  383.  See  also  Long 
v.  Dixon,  55  Ind.  352;  Burk  v.  Hill,  55  Ind. 
119;  Emmett  v.  Yandes,  60  Ind.  548;  Gall  v. 
Fryberger,  75  Ind.  98 ;  Wright  v.  Wright,  97 
Ind.  444. 
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difficulty  is  said  to  grow,  in  some  degree  at  least,  out  of  the  imperfections  of 
our  language,  in  that  there  are  at  least  four  kinds  of  defects  which  are  included 
under  the  expressions  "void"  and  "voidable,"  while  there  are  but  those 
two  terms  in  which  to  express  them  all.1  Statutes  not  infrequently  in  terms 
declare  void  acts  which  the  tenor  of  their  provisions  and  the  objects  sought 
to  be  accomplished  necessarily  made  voidable  only.2  And  the  term  "void," 
as  applicable  to  conveyances  or  other  agreements,  has  not  at  all  times  been 


Kansas.  —  Frazier  v.  Jeakins,  64  Kan.  615. 

Massachusetts.  —  Boynton  v.  Hubbard,  7 
Mass.  112;  Fletcher  v.  Stone,  3  Pick.  (Mass.) 
250;  Smith  v.  Saxton,  6  Pick.  (Mass.)  483. 

Michigan.  —  Beecher  v.  Marquette,  etc.,  Roll- 
ing Mill  Co.,  45  Mich.  108. 

Missouri.  —  Kearney  v.  Vaughan,  50  Mo. 
287  ;  Hume  v.  Eagon,  73  Mo.  App.  276. 

Neiv  Hampshire.  —  Brown  v.  Brown,  50  N. 
H.  542. 

Ohio.  —  Terrill  v.  Auchauer,  14  Ohio  St.  80  ; 
Commercial  Nat.  Bank  v.  Wheelock,  52  Ohio 
St.  534,  49  Am.  St.  Rep.  738. 

Pennsylvania.  —  Pearsoll  v.  Chapin,  44  Pa. 
St.  159. 

Rhode  Island.  —  Andrews  v.  Beane,  15  R.  I. 
451  ;  Bowen  v.  Johnson,  17  R.  I.  779. 

Texas.  —  Murchison  v.  White,  54  Tex.  81. 

Wisconsin.  —  Crocker  v.  Bellangee,  6  Wis. 
645,  70  Am.  Dec.  489  ;  Bromley  v.  Goodrich,  40 
Wis.  131,  22  Am.  Rep.  685;  Johnson  v. 
Brewers'  F.  Ins.  Co.,  51  Wis.  575;  Melms  v. 
Pabst  Brewing  Co.,  93  Wis.  153,  57  Am.  St. 
Rep.  899;  Land,  etc.,  Co.  v.  Mclntyre,  100  Wis. 
252,  69  Am.  St.  Rep.  915. 

The  word  "  void  "  as  used  in  contracts,  legal 
writings,  and  statutes  is  often  an  ambiguous 
word  and  may  mean  a  complete  nullity,  or  it 
may  mean  susceptible  of  being  held  under  cer- 
tain conditions  to  be  a  nullity.  It  may  mean 
absolutely  and  under  all  conditions  void,  or  it 
may  mean  only  voidable  under  certain  condi- 
tions. Thompson  v.  Akin,  81  111.  App.  64,  181 
111.  448. 

"  It  is  always  to  be  considered  in  what  sense 
the  word  '  void  '  is  used,  not  only  in  the  case  of 
contracts  and  statutes  but  in  the  opinions  of 
courts ;  and  this  is  to  be  determined  by  the 
connection  and  circumstances  in  which  the  term 
is  used.  If,  in  the  decision  of  a  cause,  the 
nature  of  the  case  necessarily  or  naturally 
raised  the  question  whether  a  contract,  for 
example,  was  absolutely  null,  or  merely  voida- 
ble ;  whether  it  was  valid  until  it  was  avoided, 
or  was  invalid  until  it  was  affirmed  ;  we  may 
naturally  understand  the  word  '  void  '  unquali- 
fied in  its  most  stringent  sense ;  but  if  no  ques- 
tion was  raised  in  the  case  as  to  the  degree  of 
invalidity  we  may  construe  the  word  in  any 
of  its  recognized  and  legitimate  senses ;  and 
it  is  not,  of  course,  to  be  taken  as  importing 
absolute  and  incurable  invalidity."  Atlantic 
Ins.  Co.  v.  Goodall,  35  N.  H.  328. 

Perhaps  the  best  excuse  made  for  such  in- 
accuracy in  the  use  of  these  terms  is  that  of 
Parker,  C.  J.,  in  Somes  v.  Brewer,  2  Pick. 
(Mass.)  184.  He  says:  "Whatever  may  be 
avoided  may,  in  good  sense  to  this  purpose,  be 
called  void ;  and  this  use  of  the  term  '  void ' 
is  not  uncommon  in  the  language  of  statutes 
and  of  courts.     But  in  regard  to  the  conse- 


quences to  third  persons  the  distinction  is 
highly  important,  because  nothing  can  be 
founded  upon  a  deed  which  is  absolutely  void, 
whereas,  from  those  which  are  only  voidable, 
fair  titles  may  flow.  These  terms  have  not 
always  been  used  with  nice  discrimination ;  in- 
deed, in  some  books,  there  is  a  great  want  of 
precision  in  the  use  of  them."  This  passage 
is  quoted  approvingly  in  Bromley  v.  Goodrich, 
40  Wis.  140,  22  Am.  Rep.  685,  and  in  Crocker 
v.  Bellangee,  6  Wis.  645,  70  Am.  Dec. 
489. 

"  Void  and  of  No  Effect."  —  "  These  words  are 
often  used  in  the  sense  of  voidable  merely ; 
that  is,  capable  of  being  avoided,  and  not  as 
meaning  that  the  act  or  transaction  is  absolutely 
a  nullity  as  if  it  had  never  existed,  incapable 
of  giving  rise  to  any  rights  or  obligations  under 
any  circumstances."  Matthews,  J.,  in  Ewell 
v.  Daggs,  108  U.  S.  143. 

"  Absolutely  Void."  —  Even  though  a  statute 
uses  the  words  "  absolutely  void  "  it  may  be 
construed  as  voidable  only.  This  construction 
'was  given  to  a  statute  which  provided  that 
every  mortgage  on  personal  property  not  ac- 
companied by  immediate  delivery  and  followed 
by  an  actual  and  continued  possession  of  the 
things  mortgaged  should  be  "  absolutely  void  " 
as  against  creditors,  etc.,  unless  the  mortgage 
or  a  true  copy  thereof  should  be  filed  as  there- 
inafter provided.  Tolbert  v.  Horton,  31  Minn. 
518. 

Erroneous — Void.  —  In  Ex  p.  Lange,  18  Wall. 
(U.  S.)  163,  Miller,  J.,  said:  "A  judgment 
may  be  erroneous  and  not  void,  and  it  may  be 
erroneous  because  it  is  void.  The  distinctions 
between  void  and  merely  voidable  judgments 
are  very  nice,  and  they  may  fall  under  the  one 
class  or  the  other  as  they  are  regarded  for 
different  purposes." 

1.  Several  Kinds  of  Defects  Covered  by  "  Void  " 
and  "  Voidable.'  —  In  State  v.  Richmond,  26 
N.  H.  237,  the  several  kinds  of  defects  included 
under  the  expressions  "  void  "  and  "  voidable  " 
are  enumerated  as  follows :  First,  proceedings 
which  are  wholly  void,  that  is,  without  force  or 
effect  as  to  all  persons  and  for  all  purposes 
and  incapable  of  being  or  being  made  other- 
wise. Second,  things  that  arc  void  as  to  some 
persons  and  for  some  purposes,  and  as  to  them 
incapable  of  being  otherwise,  which  are  yet 
valid  as  to  other  persons  and  effectual  for 
otaer  purposes.  Third,  things  that  are  void 
as  to  all  persons  and  for  all  purposes,  or  as  to 
some  persons  and  for  some  purposes,  though 
not  so  as  to  others  until  they  are  confirmed. 
And  fourth,  contracts  and  proceedings  which 
are  valid  and  effectual  until  they  are  avoided 
by  some  act. 

2.  See  infra,  this  title,  Void  Used  in  Sense 
of  Voidable. 
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used  with  technical  precision  nor  restricted  to  its  peculiar  and  limited  sense 
as  contradistinguished  from  voidable.1 

importance  of  Distinction.  —  Whether  a  deed  or  other  instrument  is  void  or 
voidable  is,  as  between  the  parties,  wholly  immaterial,  because  the  infirmity 
is  in  either  event  equally  available  as  a  defense  in  an  action  by  one  party 
against  the  other  on  such  instrument;  but  in  regard  to  the  consequences  to 
third  persons  the  distinction  is  highly  important,  because  no  right  can  be 
founded  on  an  instrument  which  is  absolutely  void,  whereas  perfect  rights  or 
titles  may  be  founded  on  those  which  are  voidable.3  A  stranger  may  take 
advantage  of  a  void  act,  but  not  so  of  a  voidable  one.3 

Distinction  as  Affects  Eights  to  Rescission  in  Equity.  —  Courts  of  chancery  have 
drawn  this  distinction  between  void  and  voidable  instruments:  The  latter 
will  be  decreed  to  be  delivered  up  and  canceled,  as  otherwise  they  might  be 
applied  to  improper  purposes,  such  as  future  litigation  where,  by  lapse  of 
time,  the  means  of  defense  may  have  been  weakened  or  destroyed;  or  since 
their  existence  uncanceled  might  cast  a  cloud  on  a  title  or  diminish  its  value 
and  security.  But  as  to  void  instruments,  the  illegality  of  which  appears  on 
their  face,  equity  does  not  interpose,  as  their  production  at  any  time  will 
plainly  establish  their  nullity.4 

Void  Judgment  and  Erroneous  Judgment  Distinguished. — An  erroneous  judgment  is 
one  rendered  according  to  the  course  and  practice  of  the  courts  but  contrary 
to  law,  that  is,  based  on  an  erroneous  application  of  legal  principles.  A  void 
judgment,  on  the  other  hand,  is  in  legal  effect  no  judgment  at  all.  No  rights 
are  acquired  or  divested  by  it.  It  neither  binds  nor  bars  any  one,  and  all 
proceedings  founded  on  it  are  worthless.3 

Void  Process  and  Irregular  Process  Distinguished.  —  Void  process  is  such  as  was 
issued  without  power  in  the  court  to  award  it,  or  which  the  court  has  not 
acquired  jurisdiction  to  issue  in  the  particular  case,  or  which  fails  in  some 
material  respect  to  comply  with  the  requisite  form  of  legal  process.  Irregular 
process  is  such  as  a  court  has  general  jurisdiction  to  issue,  but  which  is 
unauthorized  in  the  particular  case  by  reason  of  the  existence  or  nonexistence 
of  some  fact  or  circumstance  rendering  it  improper  in  such  a  case.6 

Void  as  to  Some  Persons  Only.  —  A  thing  may  be  void  as  to  some  persons  and 
valid  as  to  others.7 

1.  Allis  v.  Billings,  6  Met.  (Mass.)  417,  39  any  proceeding,  and  the  latter  in  a  direct  pro- 
Am.  Dec.  744.     And  see  infra,  this  title,  Void      ceeding  only. 

Used  in  Sense  of  Voidable  —  In  Contracts.  4.  See  the  title  Rescission,  Cancellation, 

2.  Importance  of  Distinction.  —  Somes  v.  and  Reformation,  vol.  24,  pp.  626  et  seq.,  634. 
Brewer,  2  Pick.  (Mass.)  183;  Allis  v.  Billings,  See  also  the  title  Cloud  on  Title,  vol.  6,  p. 
6  Met.  (Mass.)  417,  39  Am.  Dec.  744;  Crocker      152  et  seq. 

v.  Bellangee,  6  Wis.  645,  70  Am.  Dec.  489;  5,  Void  Judgment,  —  Stafford  v.  Gallops,  123 
Bromley  v.  Goodrich,  40  Wis.  140,  22  Am.  N.  Car.  19,  68  Am.  St.  Rep.  815.  See  also 
Rep.  685.  Kempe  v.  Kennedy,   5   Cranch   (U.   S.)  173; 

Thus  in  Cundy  v.  Lindsay,  L.  R.  3  A.  C.  Gray  v.  Hawes,  8  Cal.  562 ;  Kreiss  v.  Hotaling, 
459,  one  Blenkarn  ordered  goods  from  the  96  Cal.  622 ;  Armstrong  v.  Harshaw,  1  Dev.  L. 
plaintiffs,  who,  in  consequence  of  the  deceitful  (12  N.  Car.)  187;  Stallings  v.  Gully,  3  Jones 
conduct  of  Blenkarn,  were  led  to  believe  that  L.  (48  N.  Car.)  344;  Wolfe  v.  Davis,  74  N. 
he  was  the  firm  of  Blenkiron  &  Co.,  and  the  Car.  597  ;  Condry  v.  Cheshire,  88  N.  Car.  375  ; 
goods  were  delivered  under  that  belief.  Blen-  McKee  v.  Angel,  90  N.  Car.  60 ;  Camberford 
karn  then  sold  the  goods  to  the  defendants,  v.  Hall,  3  McCord  L.  (S.  Car.)  346  ;  Peyton 
and  the  plaintiffs,  on  discovery  of  the  fraud,  v.  Peyton,  28  Wash.  278 ;  Johnson  v.  Brewers' 
brought  an  action  against  the  defendants  for  F.  Ins.  Co.,  51  Wis.  575.  And  see  generally 
conversion.  It  was  held  that  the  plaintiffs  the  title  Judgments  and  Decrees,  vol.  17,  p. 
were  entitled  to  recover  on  the  ground  that  they  756. 

had  never  parted  with  their  title  to  the  goods.         6.  Void  Process.  — Bryan  v.  Congdon,  (C.  C. 

3.  Anderson  v.  Roberts,  18  Johns.  (N.  Y.)  A.)  86  Fed.  Rep.  223  ;  Boren  v.  M'Gehee,  6 
527,  9  Am.  Dec.  235  ;  Terrill  v.  Auchauer,  14  Port.  (Ala.)  432,  31  Am.  Dec.  695  ;  Fischer  v. 
Ohio  St.  89.  Langbein,  103  N.  Y.  84;  Bergman  v.  Noble,  45 

In  Alexander  v.  Nelson,  42  Ala.  463,  it  is      Hun  (N.  Y.)  136. 
said  that  the  true  distinction  between  "void"         7.  10  Bac.  Abr.,  title  Void  and  Voidable, 
and  "  voidable  "   acts,   orders,   and  judgments         Thus,  it  has  been  held  that  where  a  statute 
is  that  the  former  can  always  be  assailed  in      provides  that  an  assignment  for  benefit  of  cred- 
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II.  Void  Used  in  Sense  of  Voidable  —  1.  In  Statutes.  —  It  frequently 
occurs  that  the  word  "  void  "  is  used  in  a  statute  not  in  the  strict  literal  sense 
of  the  word,  but  as  meaning  "  voidable  "  at  the  instance  of  the  party.1  The 
meaning,  therefore,  to  be  given  to  the  term  when  it  occurs  in  a  statute  is 
always  to  be  determined  from  the  whole  of  the  language  employed  and  the 
intent  thereby  manifested,  in  accordance  with  the  general  rules  that  have 
been  laid  down  for  the  interpretation  of  statutes.3  But  the  language 
employed  may  plainly  show  an  intent  that  the  contract  shall  become  absolutely 
void  and  of  no  effect  as  to  either  party,  in  which  event  the  word  "  void  "  will 
be  given  its  primary  meaning.3  The  general  rule  is  that  where  the  word  is 
introduced  for  the  benefit  of  the  parties  only,  it  will  be  construed  to  mean 
voidable;  but  if  used  to  secure  a  right  to  or  confer  a  benefit  on  the  public, 
it  will  receive  its  full  force  and  effect,  and  be  held  to  mean  null  and  incapable 
of  confirmation.4 

Statutes  Relating  to  Fraudulent  Conveyances.  —  The  statutes  against  fraudulent 
conveyances  generally  provide  that  all  such  conveyances  shall  be  "  void,"  but 
the  word  in  this  connection  is  construed  to  mean  voidable  only  at  the  instance 


itors  is  void  as  against  purchasers  in  good  faith 
and  for  value  unless  it  is  recorded,  such  un7 
recorded  assignment  is  valid  as  between  the 
parties  to  it,  but  wholly  void  as  to  purchasers 
for  value  and  without  notice.  Watkins  v. 
Wilhoit,  (Cal.  1894)  35  Pac.  Rep.  646.  See 
also  Gallaugher  v.  Hebrew  Congregation,  35 
La.  Ann.  833. 

1.  "Void"  in  Sense  of  "Voidable"  —  Statutes 
—  England.  —  In  re  Brail,  (1893)  2  Q.  B.  381; 
Carter  v.  Claycole,  1  Leon.  306 ;  Whelpdale's 
Case,  5  Coke  119. 

Iowa.  ■ — ■  Corbin  v.  Beebee,  36  Iowa  339. 
Kentucky.  —  Thornton  v.  McGrath,  1  Duv. 
(Ky.)  352. 

Michigan.  — -  Beecher  v.  Marquette,  etc.,  Roll- 
ing Mill  Co.,  45  Mich.  108;  Fuller  v.  Has- 
brouck,  46  Mich.  82 ;  Armstrong  v.  Western 
Manufacturers'  Mut.  Ins.  Co.,  95  Mich.  137. 

Montana.  —  Mutual  Ben.  L.  Ins.  Co.  v. 
Winne,  20  Mont.  20. 

Nebraska.  ■ — ■  Franklin  v.  Kelley,  2  Neb.  98. 

New  Jersey.  —  Brolasky  v.  Miller,  9  N.  J. 
Eq.  812. 

Rhode  Island.  —  Colt  v.  Sears  Commercial 
Co.,  20  R.  I.  323. 

Vermont.  —  Allen  v.  Huntington,  2  Aik.  (Vt.) 
249,  16  Am.  Dec.  702. 

Washington.  —  Columbia,  etc.,  R.  Co.  v. 
Braillard,  12  Wash.  22. 

Wisconsin.  —  Melms  v.  Pabst  Brewing  Co., 
93  Wis.  153,  57  Am.  St.  Rep.  899. 

2.  See  the  title  Statutes,  vol.  26,  p.  605  el 
seq. 

In  determining  the  meaning  of  the  word 
"  void  "  when  used  in  a  statute  in  a  given  case, 
regard  must  be  had  to  the  subject-matter  of  the 
statute,  its  scope,  its  purpose,  and  effect. 
Columbia,  etc.,  R.  Co.  v.  Braillard,  12  Wash.  22. 

Presumption  as  to  Literal  Meaning-.  - —  When 
the  legislature  has  declared  an  act  or  instru- 
ment void  it  must  be  understood  to  have  used 
the  word  "  void  "  in  its  primary  and  ordinary 
sense,  that  is,  wholly  without  legal  force  or 
effect,  unless  it  be  made  apparent  Ly  the  con- 
text or  by  some  other  statute  in  pari  materia 
that  it  was  used  in  a  different  sense.  Watkins 
v.  Wilhoit,  (Cal.  1894)  35  Pac.  Rep.  646.  See 
also  Voreis  v.  Nussbaum,  131  Ind.  267. 


3.  Thus,  in  Mackey  v..  Ames,  31  Minn.  103, 
the  contract  for  the  sale  of  real  estate  recited 
the  payment  of  two  hundred  dollars  earnest 
money,  and  provided  that  "  if  the  title  of  said 
premises  is  not  good  and  cannot  be  made  good 
within  sixty  days  from  the  date  hereof  this 
agreement  shall  be  void  and  the  above  two 
hundred  dollars  refunded."  It  was  held  that 
this  was  a  provision  that  the  agreement  should 
be  absolutely  void  and  not  that  the  party  might 
at  his  option  abandon  it. 

4.  General  Rule  of  ConBtru "  io.-.  —  Rex  v. 
Hipswell,  8  B.  &  C.  466,  15  E.  C.  L.  267; 
Pearse  v.  Morrice.  2  Ad.  &  El.  84,  29  E.  C.  L. 
42  ;  Irwin  v.  Marquett.  26  Ind.  App.  383  ;  Ter- 
rell v.  Auchauer.  14  Ohio  St.  88;  Van  Shaack 
v.  Robbins,  36  Iowa  205.  But  see  Rex  v.  St. 
Gregory,  2  Ad.  &  El.  107,  29  E.  C.  L.  46. 

Just  as  the  word  "  may  "  will  be  construed  to 
mean  "  must  "  when  that  appears  to  be  the  in- 
tent  of  the  statute,  and  generally,  where  the 
public  interests  and  rights  r.re  concerned,  it 
will  be  interpreted  to  mean  "  must  "  or  im- 
perative ;  but  if  private  rights  only  are  spoken 
of,  it  will  be  interpreted  as  "  may  "  or  permis- 
sive.    See  May,  vol.  20.  p.  237. 

In  Wildes  v.  Vanvoorhis,  15  Gray  (Mass.) 
143,  Shaw,  C.  J.,  said  :  "  In  many  cases  where 
a  transaction  is  declared  void  in  terms  by  a 
rule  of  the  common  law,  or  even  expressly  by 
statute,  where  the  obvious  interest  of  the  rule 
is  to  secure  and  protect  the  rights  of  another 
party,  the  construction  of  law  is  that  it  is  void- 
able so  far  that  it  shall  not  operate  to  defeat 
or  impair  those  rights.  Such  deed  is  not  a 
dead  letter,  but  can  be  avoided  by  such  persons 
only,  and  at  such  time,  and  in  such  manner,  as 
may  be  necessary  to  secure  those  rights.  In 
other  respects  it  has  its  natural  effect." 

Benefit  of  Public.  —  In  Denny  i>.  McCown,  34 
Oregon  47,  the  rule  stated  in  the  text  was  ap- 
plied by  holding  that,  where  a  statute  which 
piovided  that  any  mortgage,  etc.,  of  real  estate 
situated  in  more  than  one  county  should  be 
void,  the  word  "  void  "  should  be  construed  in 
its  strict  literal  sense,  since  the  provision  was 
intended  to  secure  to  the  state  the  revenues 
to  be  obtained  from  the  taxation  of  real  estate 
and  mortgages. 
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of  persons  who  may  be  injured  or  aggrieved  thereby.1 

statutes  Prohibiting  Usury. — The  term  "void,"  in  statutes  relating  to  usurious 
contracts,  is  ordinarily  construed  to  mean  voidable  at  the  option  of  the 
debtor.3 

Contracts  Founded  on  Gaming  Consideration.  —  The  English  Statute  of  9  Anne.  C 
14,  provided  that  all  notes,  bills,  bonds,  judgments,  mortgages,  or  other 
securities  or  conveyances  whatsoever,  for  money  won  at  play  or  for  money 
loaned  for  gaming,  should  be  "  utterly  void,  frustrate,  and  of  none  effect,  to 
all  intents  and  purposes  whatsoever,"  and  it  was  held  that  notwithstandii  g 
this  comprehensive  language  a  bona  fide  holder  of  a  negotiable  instrument 
given  on  a  gaming  consideration  could  recover  from  the  maker.  In  other 
words,  the  term  "void"  in  the  statute  was  construed  to  mean  voidable  so 
far  as  negotiable  instruments  were  concerned.3  In  many  of  the  states  of  the 
Union  the  statute  of  9  Anne  has  been  adopted  or  substantially  re-enacted. 
In  some  of  these  states  the  statutes  have  been  construed  like  their  English 
prototype,  while  in  other  states  it  has  been  held  that  the  statute  renders 
even  a  negotiable  instrument  absolutely  void  in  the  hands  of  a  bona  fide  holder 
for  value.4 

Miscellaneous  instances.  —  An  act  declaring  that  all  indentures  for  binding 
apprentices  for  a  period  shorter  than  that  specified  should  be  void  to  all 
intents  and  purposes,,  and  not  available  in  any  court  or  place  for  any  purpose 
whatever,  was  held  to  mean  only  voidable  at  the  option  of  the  master  or 
apprentice.5  And  where  the  statute  enacted  that  if  the  purchaser  at  an 
auction  sale  refused  to  pay  the  auction  duty,  when  this  constituted  a  condition 
of  sale,  his  bidding  should  be  "  null  and  void  to  all  intents  and  purposes,"  it 
was  held  that  the  bidding  was  voidable  only  at  the  option  of  the  seller.6 
Other  instances  will  be  found  in  the  note  below.7 


1.  Fraudulent  Conveyances  —  England.  —  Rid- 
ler  v.  Punter,  Cro.  Eliz.  291  ;  Bessey  v.  Wind- 
ham, 6  Q.  B.  166,  51  E.  C.  L.  166. 

Arkansas.  —  Doster  v.  Manistee  Nat.  Bank, 
67  Ark.  329,  77  Am.  St.  Rep.  116. 

Illinois.  —  Fitzgerald  v.  Forristal,  48  111.  228. 

Maine.  —  Nichols  v.  Patten,  18  Me.  231,  36 
Am.  Dec.  713;  Neal  v.  Williams,  18  Me.  391; 
Miller  v.  Miller,  23  Me.  22,  39  Am.  Dec.  597  ; 
Thompson  v.  Moore,  36  Me.  47 ;  Andrews  v. 
Marshall,  43  Me.  274;  Stone  v.  Locke,  46  Me. 
445;  McLean  v.  Weeks,  65  Me.  418. 

Mussacliusctts.  —  Harvey  v.  Varney,  98  Mass. 
120;  Freeland  v.  Freeland,  102  Mass.  477; 
Hoffman  v.  Noble,  6  Met.  (Mass.)  68. 

Michigan.  —  Fox  v.  Willis,  1  Mich.  325. 

Missouri.  —  Gutzwiller  v.  Lackman,  23  Mo. 
168. 

New  Hampshire.  —  Bradley  v.  Obear,  10  N. 
H.  477. 

New  York.  —  Anderson  v.  Roberts,  18  Johns. 
(N.  Y.)  515,  9  Am.  Dec.  235. 
Rhode  Island. —  Hudson  v.  White,  17  R.  I. 

Vermont.  —  Merrill  v.  Englesby,  28  Vt.  150. 

Wisconsin.  —  Bromley  v.  Goodrich,  40  Wis. 
141,  22  Am.  Rep.  685  ;  French  Lumbering  Co. 
v.  Theriaults,  107  Wis.  627,  81  Am.  St.  Rep. 
856. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  pp.  280,  281. 

2.  Contracts  Declared  "Void"  for  Usury. — 
Cuthbert  v.  Haley,  8  T.  R.  390 ;  Hussey  v. 
Jacob,  1  Ld.  Raym.  87  ;  Reading  v.  Weston,  7 
Conn.  409;  Green  v.  Kemp,  13  Mass.  515,  7 
Am.  Dec.  169;  Jackson  p.  Henry,  10  Johns. 


(N.  Y.)  185,  6  Am.  Dec.  328;  Dix  v.  Van 
Wyck,  2  Hill  (N.  Y.)  522.  See  also  the  title 
Usury,  ante,  p.  450. 

A  mortgage  or  assurance  given  on  a  usuri- 
ous consideration  has  been  held  voidable  only, 
notwithstanding  the  statute  declared  it  to  be 
"utterly  void."  Green  v.  Kemp,  13  Mass.  515, 
7  Am.  Dec.  169;  Ewell  v.  Daggs,  108  U.  S. 
H3- 

3.  Edwards  v.  Dick,  4  B.  &  Aid.  212,  6  E.  C. 
L«  455-  See  also  the  title  Gambling  Con- 
tracts, vol.  14,  p.  646. 

4.  See  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  190-192; 
Gambling  Contracts,  vol.  14,  p.  646. 

5.  St.  Nicholas  v.  St.  Peter.  2  Stra.  1066. 

6.  Malins  v.  Freeman,  4  Bing.  N.  Cas.  395, 
33  E.  C.  L.  388. 

7.  Judgment  Declared  Void  by  Statute  Held 
Voidable  Only.  —  In  Prigg  v.  Adams,  2  Salk.  674. 
it  was  held  that  under  an  Act  of  Parliament 
creating  a  court  of  conscience  in  Bristol,  and 
providing  that  if  any  person  brings  such  action 
in  any  of  the  courts  of  Westminster  and  it 
should  appear  on  the  trial  to  be  under  forty 
shillings  no  judgment  should  be  entered  for 
the  plaintiff,  and  that  if  judgment  should  be 
entered  it  should  be  void,  a  judgment  rendered 
contrary  to  the  statute  was  not  void  but  void- 
able only  on  writ  of  error. 

The  word  "  void  "  when  used  in  a  statute  in 
reference  to  the  solemn  judgments  and  acts  of 
Superior  Courts,  may  mean  no  more  than  void- 
able.   Den  v.  Lecony,  1  N.  J.  L.  131. 

Purchase  by  Officer  or  Fiduciary  at  His  Own 
Sale, —In  Terrell  p.  Auchauer,  14  Ohio  St.  80, 
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2.  In  Contracts.  —  It  is  not  unusual  to  stipulate  in  contracts  that  they  shall 
be  "  void  "  under  certain  circumstances,  and  in  view  of  the  inaccurate  use  of 
the  word  "  void,"  heretofore  referred  to,  it  generally  becomes  necessary  to 
ascertain  the  precise  sense  in  which  that  word  is  used.1  The  general  rule  is 
that  where  such  stipulations  are  inserted  for  the  sole  benefit  of  one  of  the 
parties,  the  word  "  void  "  is  to  be  construed  as  though  the  contract  read 
voidable."  Thus,  provisions  in  leases,  that  if  the  tenant  shall  not  with  due 
promptness  perform  his  covenants  to  build,  repair,  insure,  pay  rent,  and  the 
like,  the  lease  shall  be  "  void,"  or  "  utterly  null  and  void,  to  all  intents  and 
purposes,"  etc.,  are  held  to  mean  voidable  at  the  instance  of  the  lessor.3 
And  where  an  insurance  policy  provides  that  it  shall  be  void  on  the  breach  of 
any  of  its  conditions,  the  legal  effect  is  simply  to  make  it  voidable  at  the 
instance  of  the  insurer,  who  may  waive  the  forfeiture  and  continue  the  policy 
in  full  force.3 

III.  What  Contracts  Are  Void  and  What  Voidable  —  1.  Illegal  Con- 
tracts. —  Contracts  to  do  acts  that  are  illegal,  criminal,  or  contrary  to  public 
policy,  or  to  refrain  from  doing  what  the  law  requires,  are  absolutely  void; 
such  are  contracts  to  obstruct  justice,  to  protect  officers  of  the  law  against 
the  consequences  of  their  own  malfeasance,  contracts  the  object  of  which  is 
to  induce  immorality,  lobbying  contracts,  marriage  brokerage  contracts,  con- 
tracts to  prohibit  marriage,  and  contracts  in  general  or  total  restraint  of  trade.* 


the  statute  provided  that  "  no  sheriff  or  other 
officer  making  the  sale  *  *  *  shall  pur- 
chase the  same,  and  every  purchase  so  made 
shall  be  considered  fraudulent  and  void,"  the 
provision  was  construed  as  making  a  purchase 
voidable  by  a  direct  proceeding  at  the  instance 
of  a  party  in  interest.  See  also  Van  Shaack 
v.  Robbins,  36  Iowa  201  ;  Ellis  v.  Peck,  45  Iowa 
112;  White  v.  Iselin,  26  Minn.  487;  Melms  v. 
Pabst  Brewing  Co.,  93  Wis.  153,  57  Am.  St. 
Rep.  899;  Gibson  v.  Gibson,  102  Wis.  501. 

But  see  Wickliff  v.  Robinson,  18  111.  145; 
Woodbury  v.  Parker,  19  Vt.  353,  47  Am.  Dec. 
695.  In  these  cases  the  word  "void"  in  a 
statute  prohibiting  a  sheriff  from  buying  at  his 
own  sale  was  held  to  have  been  used  by  the 
legislature  in  the  strict  sense  of  void  abso- 
lutely. 

Preferences  of  Creditors.  —  In  Snow  v.  Lang, 
2  Allen  (Mass.)  18,  it  was  held  that  the  word 
"  void  "  in  the  statute  declaring  that  all  prefer- 
ences of  creditors  by  insolvent  debtors  should 
be  void,  was  to  be  construed  as  voidable.  See 
also  Young  v.  Billiter,  8  H.  L.  Cas.  682  ;  Smith 
v.  Deidrick,  30  Minn.  60 ;  Berry  v.  O'Connor, 
33  Minn.  29  ;  Smith  v.  Brainerd,  37  Minn.  479  ; 
Colt  v.  Sears  Commercial  Co.,  20  R.  I.  323,  ex- 
plaining Hamilton  v.  Colt,  14  R.  I.  209. 

Contracts  of  Persons  of  Unsound  Mind. — The 
Indiana  statute  provides  that  "  Every  contract, 
sale  or  conveyance  of  any  person  while  of  un- 
sound mind  shall  be  void,"  and  the  word 
"  void  "  in  that  statute  has  been  construed 
"  voidable  "  in  reference  to  the  contract  of  a 
person  whose  unsoundness  of  mind  has  not 
been  judicially  ascertained.  Crouse  v.  Holman, 
19  Ind.  30;  Hardenbrook  v.  Sherwood,  72  Ind. 
403.  But  where  the  fact  of  unsoundness  has 
not  been  judicially  ascertained,  the  word 
"  void "  is  not'  so  construed.  Musselman  v. 
Cravens,  47  Ind.  1  ;  Redden  v.  Baker,  86  Ind. 
191.  Strictly  speaking,  it  is  said  "void"  has 
not  been  rendered  "  voidable  "  by  these  deci- 
sions, but  the  words  "  whose  unsoundness  of 


mind  has  not  been  judicially  determined,"  have 
been  read  into  the  statute.  Until  the  unsound- 
ness of  mind  has  been  judicially  determined, 
the  contract  is  voidable,  but  after  such  deter- 
mination the  contract  is  an  absolute  nullity. 
Irwin  v.  Marquett,  26  Ind.  App.  383. 

Sale  of  Infant's  Land.  —  The  Kentucky  stat- 
ute providing  that  a  sale  of  infant's  land  should 
be  void  unless  the  commissioners  appointed  to 
make  the  sale  give  a  bond,  has  been  construed 
to  mean  that  the  sale  should  be  voidable  at  the 
election  of  the  infant.  Thornton  v.  McGrath, 
1  Duv.  (Ky.)  349. 

1.  See  supra,  this  title,  Definitions  and  Gen- 
eral Principles. 

2.  Stipulation  that  Lease  Shall  Be  "Void."  — 
Doe  v.  Birch,  1  M.  &  W.  402 ;  Rede  v.  Farr, 
6  M.  &  S.  121 ;  Doe  v.  Bancks,  4  B.  &  Aid. 
401,  6  E.  C.  L.  535  ;  Arnsby  v.  Woodward,  6 
B.  &  C.  519,  13  E.  C.  L.  241  ;  Roberts  v.  Davey, 
4  B.  &  Ad.  664,  24  E.  C.  L.  136;  Coon  v. 
Erickett,  2  N.  H.  164;  Smith  v.  Sinclair,  59  N. 
J.  L.  84.  See  generally  the  titles  Conditions, 
vol.  6,  p.  499;  Landlord  and  Tenant,  vol.  18, 
p.  371  et  seq.;  Leases,  vol.  18,  pp.  620,  621. 

3.  Insurance  Policy  Conditioned  to  Be  "  Void." 
—  Turner  v.  Meridan  F.  Ins.  Co.,  16  Fed.  Rep. 
454  ;  Warwick  v.  Supreme  Conclave  Knights  of 
Damon,  107  Ga.  115;  Masonic  Mut.  Ben.  Soc. 
v.  Beck,  77  Ind.  203,  11  Ins.  L.  J.  755;  Viele 
v.  Germania  Ins.  Co.,  26  Iowa  9,  96  Am.  Dec. 
S3  ;  Williams  v.  Albany  City  Ins.  Co.,  19  Mich. 
451,  2  Am.  Rep.  95  ;  Columbia  Ins.  Co.  v.  Buck- 
ley, 83  Pa.  St.  293,  24  Am.  Rep.  172.  See  also 
Hinckley  v.  Germania  F.  Ins.  Co.,  140  Mass.  47  ; 
Kyte  v.  Commercial  Union  Assur.  Co.,  149 
Mass.  116.  And  see  generally  the  titles  In- 
surance, vol.  16,  p.  934  et  seq. ;  Accident  In- 
surance, vol.  1,  p.  920 ;  Fire  Insurance,  vol. 
13,  p.  86;  Life  Insurance,  vol.  19,  p.  60  et  seq. 

4.  See  the  title  Illegal  Contracts,  vol.  15, 
p.  927,  and  cross-references  there  given.  And 
see  generally  the  title  Contracts,  vol.  7,  p.  88, 
and  cross-references  there  given. 
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What  Contracts  Are  Void  VOID  AND  VOIDABLE. 


and  What  Voidable. 


2.  Impossible  Contracts.  —  Contracts  which  cannot  be  performed,  either 
because  of  the  nature  of  the  obligation  undertaken  or  because  of  some  super- 
vening event  which  renders  the  performance  of  the  obligation  either  physically 
or  legally  impossible,  are  likewise  void. 1 

3.  Contracts  of  Persons  under  Disability  —  Married  Women.  —  At  common  law, 
the  general  rule  was  that  the  contracts,  covenants,  and  promises  of  married 
women  were  utterly  void.  There  were,  however,  certain  well  recognized 
exceptions  to  the  rule.  The  whole  subject,  including  the  capacity  of  married 
women  to  contract,  as  conferred  by  recent  statutes,  has  been  already  treated.3 

Infants.  — The  rule  in  regard  to  the  contracts  of  infants  was  laid  down  by 
the  early  authorities,  as  follows:  Such  contracts  as  are  clearly  beneficial  to 
the  infant  are  valid ;  those  of  which  it  cannot  be  predicated  with  certainty 
whether  they  are  advantageous  or  prejudicial  are  voidable;  those  which  are 
necessarily  prejudicial  are  absolutely  void.  This  ancient  rule  seems  to  have 
rested  on  little  real  authority,  and  is  not  now  regarded  as  stating  the  law 
applicable  to  the  subject.  The  modern  doctrine  respecting  the  contracts  of 
infants  which  are  void,  voidable,  and  valid,  respectively,  is  fully  discussed 
elsewhere  in  this  work.3 

Insane  Persons.  —  Contracts  of  insane  persons,  before  an  inquisition  and 
adjudication  of  insanity,  are  voidable;  but  where  it  is  provided  by  statute 
that  after  a  finding  of  an  inquisition  of  insanity,  the  insane  person  shall  be 
deemed  incapable  of  making  a  contract  or  performing  any  civil  act,  any 
agreement  entered  into  by  such  a  person  is  absolutely  void.4 

Intoxicated  Persons.  —  The  weight  of  authority  is  to  the  effect  that  a  contract 
made  by  a  person  while  in  a  state  of  intoxication  is  not  void,  but  only  void- 
able, even  though  he  was  so  drunk  at  the  time  that  he  did  not  know  what  he 
was  doing.5 

4.  Mistake,  Fraud,  Duress,  etc.  —  Mistake.  —  A  contract  made  under  a  mistake 
or  in  ignorance  of  a  material  fact  is  voidable  but  not  void.6 

Fraud  does  not  render  a  contract  void,  but  merely  voidable  at  the  option  of 
the  defrauded  party.7 

Undue  influence  is  a  species  of  fraud  and  renders  all  transactions  inter  vivos 
tainted  by  it  voidable.8 

Coercion  or  Duress.  —  Where  the  consent  of  one  party  to  a  contract  is  obtained 
by  the  other  under  such  circumstances  that  the  consent  is  not  free,  the  con- 
tract is  voidable  at  the  option  of  the  party  coerced.  If,  however,  there  was 
no  consent  whatever,  as  if  the  party's  hand  was  forcibly  guided  to  sign  his 
name,  or,  perhaps,  if  he  was  so  prostrated  by  fear  as  not  to  know  what  he 
was  doing,  the  contract  is  absolutely  null  and  void.9 

facts,  see  the  title  Mistake,  vol.  20,  p.  809 
et  seq. 

Fraud  and  Mistake  Distinguished.  —  See  the 

title  Fraud  and  Deceit,  vol.  14,  p.  157. 

7.  Effect  of  Fraud.  —  See  the  title  Fraud  and 
Deceit,  vol.  14,  p.  156.  See  also  Somes  v. 
Brewer,  2  Pick.  (Mass.)  191  ;  Price  v.  Junkin, 
4  Watts  (Pa.)  88,  28  Am.  Dec.  684;  Pearsoll 
v.  Chapin,  44  Pa.  St.  14;  Williams  v.  Given,  6 
Gratt.  (Va.)  268. 

In  Georgia  it  is  provided  by  statute  that 
fraud  voids  all  contracts,  but  that  a  title  ac- 
quired by  fraud  and  transmitted  to  an  innocent 
purchaser  without  notice  and  for  value  shall 
be  good.  The  court  in  construing  these  pro- 
visions seems  to  be  of  the  opinion  that  the  word 
"  void  "  was  used  in  the  statute  in  its  strict 
literrl  sense.     Dotterer  v.  Pike,  60  Ga.  41. 

8.  See  thetitle  Undue  Influence,  ante,  p.  ioin 

9.  See  the,  title  Duress,  vol.  10,  p.  320. 
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1.  See  the  titles  Act  of  God,  vol.  1,  p.  588; 
Conditions,  vol.  6,  p.  499 ;  Contracts,  vol.  7, 
p.  147. 

2.  Contracts  of  Married  Women.  —  See  the  title 
Husband  and  Wife,  vol.  15,  p.  785,  and  the 
cross-references  there  given. 

3.  Contracts  of  Infants.  —  See  the  title  Infants, 
vol.  16,  p.  255. 

4.  Insane  Persons.  —  See  the  title  Insanity, 
vol.  16,  p.  623  et  seq.  See  also  2  Kent's  Com. 
(4th  ed.)  451;  Lilly  v.  Waggoner,  27  111.  395; 
Copenrath  v.  Kienby,  83  Ind.  18;  Arnold  v. 
Richmond  Iron  Works,  1  Gray  (Mass.)  439 ; 
Allis  v.  Billings,  6  Met.  (Mass.)  415,  39  Am. 
Dec.  744;  Wait  v.  Maxwell,  5  Pick.  (Mass.) 
217,  16  Am.  Dec.  391;  Rannells  v.  Gerner,  80 
Mo.  474. 

5.  See  the  title  Intoxication,  vol.  17,  p.  401. 

6.  For  a  Full  Discussion  as  to  the  effect  on 
contracts  of  mistake  or  ignorance  of.  material 


( 


Definitions.  VOIR  DIRE  —  VOL  UN TAR  Y  A  SSIGNMENT.  Definitions. 


VOIR  DIRE.  —  See  the  title  Jury  and  Jury  Trial,  vol.  17,  p.  1150. 

VOLUNTARY  —  VOLUNTARILY.  (See  also  Gratuity,  Gratuitous, 
etc.,  vol.  14,  p.  1 1 16;  Wilful,  post.)  —  A  voluntary  act  proceeds  from  one's 
own  free  will ;  done  by  choice  or  of  one's  own  accord  ;  unconstrained  by  exter- 
nal interference,  force,  or  influence;  not  prompted  or  suggested  by  another.1 
Voluntarily  means  by  the  free  exercise  of  the  will ;  done  by  design,  purposely.2 

VOLUNTARY  ASSIGNMENT.  (See  also  the  titles  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  p.  1  ;  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  210.)  —  ''Transfers,  without  compulsion  of  law,  by  debtors, 
of  some  or  all  of  their  property  to  an  assignee  or  assignees,,  in  trust,  to  apply 
the  same,  or  the  proceeds  thereof,  to  the  payment  of  some  or  all  of  their  debts, 
and  to  return  the  surplus,  if  any,  to  the  debtor.  Assignments  in  this  restricted 
sense  are  distinguished  with  reference  to  their  subject-matter,  as  being  of  all 
or  of  part  of  the  debtor's  property.  The  former  are  known  as  general  assign- 
ments, in  distinction  from  partial  assignments,  by  which  term  the  latter  are 
defined.  Such  assignments  are  termed  voluntary,  to  distinguish  them  from 
such  as  are  made  by  compulsion  of  law,  as  under  statutes  of  bankruptcy 
and  insolvency  (the  latter  being  sometimes  termed  statutory  assignments),  or 


1.  Voluntary.  —  Gates  v.  Hester,  81  Ala. 
359- 

Voluntary  is  defined  as  done  by  design  or 
intention ;  purpose ;  intended.  Thompson  v. 
State,  24  Tex.  App.  386. 

Voluntary  means  willing ;  acting  with  will- 
ingness. McManus  v.  State,  36  Ala.  285  ;  State 
v.  Preston,  34  Wis.  684. 

2.  Voluntarily.  —  Murphy  v.  State,  31  Ind. 
513- 

Voluntarily  in  the  sense  of  wilfully  and  in- 
tentionally.   See  Gillett  v.  Wiley,  126  111.  323. 

Voluntarily  and  Unnecessarily. —  In  an  action 
brought  against  a  railroad  company  for  injuries 
alleged  to  have  been  sustained  by  a  passenger, 
the  court,  in  Tanner  v.  Buffalo  R.  Co.,  72  Hun 
(N.  Y.)  466,  instructed  the  jury  as  follows : 
"  That  if  the  plaintiff  voluntarily  and  un- 
necessarily placed  himself  on  the  step  outside 
the  car,  before  it  came  to  a  stop,  and  while  go- 
ing at  the  rate  of  six  miles  an  hour,  whereby  his 
injury  was  made  possible,  then  he  cannot  re- 
cover." It  was  urged  by  the  counsel  for  the 
anpellant  that  this  instruction  excluded  the  ele- 
ment of  negligence,  which  was  the  one  thing 
necessary  to  preclude  a  recovery  by  the  party 
injured,  but  the  appellate  court  said :  "  Vol- 
untarily and  unnecessarily  are  comprehensive 
terms.  They  characterize  the  act  to  which  they 
are  applied  as  needless  —  not  required  by  the 
circumstances  of  the  case  —  and  one  which,  if 
it  involved  danger  to  life  or  limb,  was  unrea- 
sonable and,  in  the  nature  of  things,  negligent." 
See  also  Coleman  v.  Second  Ave.  R.  Co.,  114 
N.  Y.  609. 

Acknowledgment.  —  See  the  title  Acknowl- 
edgments, vol.  1,  p.  520. 

Voluntary  and  Involuntary  —  Death  '  7  ~r  i 
Own    Hand  —  Life  Insurance.  —  See  the  title 

Life  Insurance,  vol.  19,  p.  77. 

Abandonment.  —  A  statute  provided  that  if  a 
father  should  wilfully  and  voluntarily  aban- 
don his  child,  such  father  would  be  guilty  of  a 
misdemeanor.  In  construing  this  provision  the 
court,  in  McDaniel  v.  Campbell,  78  Ga.  180, 
said  :  "  The  indictment  leaves  out  the  words 
'  and  voluntarily  '  and  the  words  '  and  desti- 
tute.'   The  omission  is  fatal.    A  man  may  run 


away  wilfully,  from  an  indictment,  or  other 
cause  of  fear ;  yet  he  is  really  forced.  Such 
flight  would  hardly  be  voluntary.  He  did  not 
leave  his  child  voluntarily,  but  was  forced 
away,  though  nobody  and  nothing  carried  him 
off  against  his  own  will,  but  he  went  himself 
from  fear.  Would  he  be  guilty  under  this  act? 
Hardly.  The  word  voluntarily  is  stronger. 
It  means  that  he  went  off  without  any  coercive 
cause,  but  freely  as  a  pure  volunteer,  because 
he  wanted  to  leave  his  family." 

Voluntary  Appearance.  —  The  English  courts 
refuse  to  enforce  a  foreign  judgment  unless  the 
appearance  is  voluntary.  In  this  sense  it  has 
been  held  that  if  one,  without  duress  of  person 
or  of  goods,  does  a  thing,  e.  g.,  appears  before 
a  foreign  tribunal,  he  does  that  thing  volun- 
tarily.   Voinet  v.  Barrett,  55  L.  J.  Q.  B.  39. 

Voluntary  Contributions  —  Gratuitous  —  In 
Overseers  of  Poor  v.  Art  Union,  (1896)  A.  C. 
296,  it  was  held  that  a  society  is  not  "  sup- 
ported by  voluntary  contributions  "  within 
the  meaning  of  6  &  7  Vict.,  c.  36,  §  1,  when  it 
returns  to  every  contributor  the  equivalent  of 
his  contributions  in  money's  worth.  Volun- 
tary, as  there  used,  does  not  mean  not  com- 
pulsory ;  it  means  gratuitous,  without  any 
money  or  other  merely  material  consideration. 

Voluntary  Disposition  —  2nglish  Revenue  Act. 
—  See  Atty.-Gen.  v.  Smith,  (1895)  2  Q.  B.  343. 

Voluntary  Escape  (See  also  the  title  Escape, 
vol.  11,  p.  261.)  —  In  State  v.  Hamilton,  33  Ind. 
504,  it  is  said  :  "  An  escape  is  either  volun- 
tary or  negligent ;  voluntary  when  the  officer 
permits  him  to  escape ;  negligent  when  the 
party  escapes  without  the  consent  of  the  offi- 
cer." 

Voluntary  Overexertion.  —  In  Rustin  v.  Stand- 
ard L.,  etc.,  Ins.  Co.,  58  Neb.  792,  it  was  held 
that  the  term  voluntary  overexertion  in  a  pol- 
icy of  accident  insurance,  means  conscious  or 
intentional  overexertion,  or  a  reckless  disregard 
of  consequences  likely  to  ensue  from  great  phys- 
cal  effort. 

Voluntary  Settlement  —  English  Stamp  Act.  — 
See  Atty.-Gen.  v.  Chapman,  (1891)  2  Q.  B.  526. 

Voluntary  Transfer  —  English  Revenue  Act.  — 
Atty.-Gen.  v.  Ellis,  (189s)  2  Q-  B.  466. 
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by  order  of  some  competent  court.  Assignments  in  the  sense  in  which  they 
are  here  employed  are  usually  resorted  to  by  debtors  who  find  themselves 
unable  to  pay  their  creditors  in  full,  or  the  embarrassed  state  of  whose  affairs  has 
compelled  them  to  discontinue  the  transaction  of  business,  and  in  some  instances 
the  provisions  of  the  statutes  which  have  been  passed  by  the  state  legislature 
regulating  and  restricting  the  operation  of  such  assignments,  are  confined 
exclusively  to  assignments  made  by  insolvents  or  by  persons  in  contemplation 
of  insolvency.  But  the  solvency  of  the  debtor,  in  his  own  estimation  or  in 
fact,  will  not,  apart  from  statutory  provisions,  unless  connected  with  other 
evidence  of  fraud,  invalidate  an  assignment."  1 

VOLUNTARY  ASSOCIATIONS.  (See  also  the  titles  Benevolent  or 
Beneficial  Associations,  vol.  3,  p.  1041  ;  Societies,  Clubs,  and  Unin- 
corporated Associations,  vol.  25,  p.  1 129.)  —  See  note  2. 

VOLUNTARY  CONFESSION.  (See  also  the  title  CONFESSIONS,  vol.  6, 
p.  525.)  —  See  note  3. 

VOLUNTARY  CONVEYANCES.  —  See  the  title  FRAUDULENT  SALES  AND 
Conveyances,  vol.  14,  p.  210. 

VOLUNTARY  EXPOSURE  TO  UNNECESSARY  DANGER.  —  See  the  titles 
Accident  Insurance,  vol.  1,  p.  306;  Life  Insurance,  vol.  19,  p.  60. 

VOLUNTARY  HOMICIDE.  —  See  the  title  Murder  and  Manslaughter, 
vol.  21,  pp.  102,  172. 

VOLUNTARY  MANSLAUGHTER.  (See  also  the  title  Murder  and  Man- 
slaughter, vol.  21,  pp.  102,  172.)  —  Manslaughter  is  voluntary  when  com- 
mitted with  a  design  to  kill,  under  the  influence  of  a  sudden  and  violent  pas- 
sion caused  by  great  provocation,  which  the  law,  in  its  tenderness  to  the 
infirmity  of  human  nature,  considers  such  a  mitigation  of  the  offense  as  to 
rebut  the  presumption  of  malice  which  would  otherwise  arise.  It  is  involun- 
tary when  committed  by  accident,  or  without  any  intention  to  take  life.4 

VOLUNTARY  NONSUIT.  (See  also  Nonsuit,  vol.  21,  p.  547.)  —  A  volun- 
tary nonsuit  is  an  abandonment  of  his  cause  by  the  plaintiff,  who  allows  a 
judgment  for  costs  to  be  entered  against  him  by  absenting  himself,  or  failing 
to  answer  when  called  upon.5 

VOLUNTARY  PARTITION.  —  See  the  title  Partition,  vol.  21,  p.  1126. 

VOLUNTARY  PAYMENT.  (See  also  the  titles  Payment,  vol.  22,  pp.  535, 
609,  612  ;  Taxation,  vol.  27,  pp.  756,  760.)  —  See  note  6. 

1.  Burrill  on  Assignments,  p.  3,  §  2,  fol-  expressed  or  implied.  Huff  v.  State,  85  Ga. 
lowed  in  Bonns  v.  Carter,  22  Neb.  514.  287. 

2.  Voluntary  Association. —  It  seems  in  Illi-  5.  Voluntary  Nonsuit. —  Deeley  v.  Heintz,  169 
nois  that  the  term  is  used  as  applicable  to  non-  N.  Y.  132. 

trading  corporations.     See  Board  of  Trade  v.  A  voluntary  nonsuit  is  when  the  suit  is 

Nelson,    162   111.  438;    American    Live    Stock  terminated  by  the  voluntary  action  and  free 

Commission  Co.  v.  Chicago  Live  Stock  Exch.,  will  of  the  plaintiff.    Williams  v.  Finks,  156 

143  111.  210.  Mo.  597. 

3.  Voluntary  Confessions.  —  In  Gallaher  v.  6.  Voluntary  Payment. —  In  Amsden  v.  Daniel- 
State,  40  Tex.  Crim.  296,  it  is  said:  "A  con-  son,  19  R.  I.  533,  it  is  said  :  "Counsel  now  argue 
fession,  especially  an  affirmative  one,  appear-  that  '  a  voluntary  payment  is  a  gratuitous 
ing  to  have  been  made  with  no  expectation  of  payment,  or  one  without  consideration.'  They 
its  bringing  good  or  averting  evil,  is  termed  overlook  the  fact  that  the  word  voluntary,  as 
voluntary.     (1  Bish.  New  Cr.  Law,  §  1223.)"  used  in  this  connection  in  all  the  cases,  means 

4.  U.  S.  v.  Outerbridge,  5  Sawy.  (U.  S.)  622.  '  without  compulsion.'  Thus,  in  Whipple  v. 
Voluntary  Manslaughter  is  denned  to  be  the  Robbins,  97  Mass.  107,  where  a  trustee  allowed 

unlawful  killing  of  a  human  creature  without  himself  to  be  defaulted,  without  disclosing  the 
malice,  either  express  or  implied,  and  without  pendency  of  a  suit  against  him  in  Connecticut, 
any  mixture  of  deliberation  whatever;  and  in  and  paid  the  judgment  against  him,  the  court 
all  cases  of  voluntary  manslaughter  there  said:  'His  payment  under  such  circumstances 
must  be  some  actual  assault  upon  the  person  must  be  regarded  as  voluntary,  if  not  col- 
killing,  or  an  attempt  by  the  person  killed  to  lusive,  and  therefore  no  protection  against  the 
commit  a  serious  personal  injury  on  the  person  present  action.'  It  is  familiar  phrase  to  speak 
killing,  or  other  equivalent  circumstances,  to  of  a  voluntary  assignment,  as  distinguished 
justify  the  excitement  of  passion,  and  to  ex-  from  one  in  proceedings  in  invitum."  Compare 
elude  all  idea  of  deliberation  or  malice,  either  Gratuity,  Gratuitous,  etc.,  vol.  14,  p.  11 16. 
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Definitions.  VOLUNTEER  —  VOTE.  Definitions. 

VOLUNTEER.  —  One  who  receives  a  voluntary  conveyance.1     A  person 

who  gives  his  services  without  any  express  or  implied  promise  of  remuneration 
in  return  is  called  a  volunteer,  and  is  entitled  to  no  remuneration  for  his  services, 
nor  to  any  compensation  for  injuries  sustained  by  him  in  performing  what  he 
has  undertaken.  But  a  person  who,  though  not  obliged  to  do  an  act,  yet  has 
an  interest  in  doing  it,  is  not  necessarily  a  volunteer.  Thus,  when  the  owner 
of  goods  assisted  the  servants  of  a  railroad  company,  with  the  consent  of  the 
company,  in  delivering  them,  and  was  injured  by  the  servants'  negligence,  it 
was  held  that  he  was  entitled  to  damages.3  A  person  who  voluntarily  offers 
to  do  military  service  for  the  country  in  time  of  war  is  a  volunteer.3 

VOTE.  (See  also  the  title  Elections,  vol.  10,  p.  552 ;  and  see  Majority, 
vol.  19,  p.  613.) — The  word  "vote  "  has  three  meanings,  as  commonly  used: 
1st.  Ballot,  which,  in  itself  considered,  is  nothing  but  a  written  note  or  com- 
munication from  an  elector  addressed  to  the  government,  expressing  the  choice 
of  the  elector,  but  which  has  not  as  yet  been  delivered.4  2d.  The  expression 
of  wish,  or  choice,  or  preference,  to  the  exclusion  of  the  means  by  which  or 
the  method  through  which  that  result  was  accomplished.  "  The  popular  vote 
is  but  the  expression  of  the  popular  will."  In  this  passage  the  word  means 
choice  expressed,  or  made  known,  without  involving  any  particular  means 
which  the  term  itself  distinguishes  and  characterizes.  The  result  may  have 
been  reached  through  a  ballot  or  by  viva  voce  or  otherwise.5    3d.  The  third 


1.  Volunteer.  —  Mitchell  v.  Mitchell,  40  Ga. 
16;  Burlingame  v.  Robbins,  21  Barb.  (N.  Y.) 
328.  See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  210. 

2.  Master  and  Servant.  —  See  Wright  v.  Lon- 
don, etc.,  R.  Co.,  1  Q.  B.  D.  252.  See  also  the 
title  Master  and  Servant,  vol.  20,  p.  3. 

In  Britton  v.  Great  Western  Cotton  Co.,  L. 
R.  7  Exch.  138,  Channell,  B.,  said:  "In  Mel- 
lors  v.  Shaw,  1  B.  &  S.  437,  101  E.  C.  L.  437, 
30  L.  J.  Q.  B.  333,  there  is  a  marked  distinction 
in  the  language  used  by  Crompton,  J.,  in  dealing 
with  the  case  of  one  who  undertakes  dangerous 
work  in  the  ordinary  course  of  his  employment, 
and  one  who  undertakes  extra  risk  for  extra 
wages.  In  the  latter  case  he  would  be  properly 
considered  a  volunteer,  because  for  a  higher 
rate  of  remuneration  he  undertakes  the  risk, 
knowing  its  nature."  See  also  the  title  Master 
and  Servant,  vol.  20,  p.  109. 

3.  Within  a  Resolution  Providing  for  Bounties 
—  Whether  Substitute  Is  a  Volunteer.  —  One 
who  freely  enlists  in  the  place  of  another,  and 
becomes  his  substitute  of  his  own  free  will  and 
accord,  is  a  volunteer,  within  the  spirit  and 
intent  of  the  statute.  Magee  v.  Cutler,  43  Barb. 
(N.  Y.)  240;  McClure's  Estate,  63  Pa.  St.  226. 
But  in  Giddings  v.  Quartermaster-Gen.,  25 
Mich.  343,  the  court  held,  Christiancy,  C.  J., 
dissenting,  that  a  substitute  is  not  a  volunteer 
within  the  meaning  of  the  acts  providing  for 
bounties  to  volunteers.  These  acts  apply  only 
to  volunteers,  as  the  people  ordinarily  under- 
stand the  term,  and  not  to  one  who  enters  the 
service  in  the  place  of  another,  as  a  substitute 
for  hire. 

Volunteer  Officers.  (See  also  the  titles  Mili- 
tary Law,  vol.  20,  p.  615  ;  Militia,  vol.  20,  p. 
668.)  — The  words  volunteer  officers  are  used 
synonymously  with  militia  officers.  Deming  v. 
McClaughry,  (C.  C.  A.)  113  Fed.  Rep.  643,  186 
U.  S.  49- 

Yeomanry  Officer,  —  See  Humphrey  v.  Bethel, 
L.  R.  1  C.  P.  215. 


4.  Vote. —  Bourland  v.  Hildreth,  26  Cal.  194. 
Vote,  suffrage,  and  ballot  used  as  expressing 

the  same  meaning,  see  Temple  v.  Mead,  4  Vt. 
541- 

Vote  by  Ballot.  (See  also  Ballot,  vol.  3, 
p.  768.)  —  In  State  v.  Anderson,  100  Wis.  523, 
it  is  said  :  "  The  word  '  ballot '  means,  in  the 
election  of  public  officers,  and  always  meant,  a 
paper  so  prepared  by  printing  or  writing  thereon 
as  to  show  the  voter's  choice,  and  '  vote  by 
ballot  '  the  deposit  of  such  paper  in  a  box  in 
such  a  way  as  to  conceal  the  voter's  choice  if 
he  so  desires." 

When  Act  Is  Complete.—  In  Steinwehr  v.  State. 
5  Sneed  (Tenn.)  589,  it  is  said :  "  It  is  next 
contended  with  much  earnestness,  and  we  doubt 
not  with  entire  sincerity,  that  there  was  no 
vote  at  all  given  in  this  case,  that  the  facts 
proved  do  not  make  out  a  case  of  voting.  The 
act  is  not  complete,  it  is  argued,  until  the  ballot 
goes  into  the  box.  We  are  unable  to  concur 
in  this  definition  of  the  word  vote.  If  a  voter 
presents  himself  before  the  judges,  hands  his 
ticket  to  the  officer  holding  the  election,  and 
his  name  is  announced  and  registered  by  the 
clerks,  with  the  sanction  of  the  judges,  the  act 
is  performed ;  he  has  voted.  The  act  of  the 
officer  in  putting  the  ballot  into  a  box  for  safety 
until  the  polls  are  closed  is  not  an  element  of 
the  act,  but  a  distinct  duty  of  the  officer.  If  he 
never  passed  it  into  his  box  it  would  be  none 
the  less  a  vote  and  the  fact  of  voting  com- 
plete." 

5.  Vote. —  Bourland  v.  Hildreth,  26  Cal.  194. 
Vote  of  the  People  of  a  County.  —  A  statute 

provided  that  district  courts  should  have  juris- 
diction in  regard  to  any  subject  which  might 
by  law  be  submitted  to  the  vote  of  the  people 
of  the  county.  In  construing  this  provision  the 
court,  in  Foxworthy  v.  Lincoln,  etc.,  R.  Co.,  13 
Neb.  399,  said :  "  The  people  of  a  municipal 
corporation  within  the  territorial  limits  of  the 
county  cannot  be  called  the  people  of  the 
county  in  the  sense  of  a  political  body  or  or- 
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and  last  definition  of  the  noun  "  vote  "  is  expression  of  choice  by  or  through  a 
ballot,  or  by  outcry,  or  any  other  particular  means  by  which  the  choice  of  the 
voter  may  be  lawfully  made  known  or  communicated  to  others  in  the  given 
instance.  The  word  here  involves  both  the  previous  meanings  and  brings 
them  into  the  relation  of  means  and  end.1 

VOTER.  (See  also  the  title  Elections,  vol.  10,  p.  552  ;  and  see  Majority, 
vol.  19,  p.  613;  Vote,  ante;  VOTING, — The  word  "  voter "  has  two  mean- 
ings —  persons  who  perform  the  act  of  voting,  and  persons  who  have  the 


ganization,  and  yet  I  think  that  the  legislature 
used  the  words  '  the  vote  of  the  *  *  * 
county  '  as  the  equivalent  of  the  words  '  a  popu- 
lar election  in  the  county.'  " 

1.  Vote.  —  Bourland  v.  Hildreth,  26  Cal.  194. 

In  Temple  v.  Mead,  4  Vt.  541,  it  is  said: 
"  Sometimes  the  term  vote  is  made  use  of  to 
signify  the  opinion  of  the  individual  as  ex- 
pressed by  ballot,  sometimes  as  expressed  viva 
voce,  and  sometimes  for  the  collective  opinion 
of  a  body  of  men." 

Mode  Immaterial.  —  A  vote  is  but  the  expres- 
sion of  the  will  of  the  voter;  and  whether 
the  formula  to  give  expression  to  such  will,  be 
a  ballot  or  viva  voce,  the  result  is  the  same  ; 
either  is  a  vote.  State  v.  Roper,  47  Neb.  417  ; 
People  v.  Pease,  27  N.  Y.  45  ;  State  v.  Green, 
37  Ohio  St.  230 ;  Gillespie  v.  Palmer,  20  Wis. 
544- 

In  Seaman  v.  Baughman,  82  Iowa  216,  it  is 
said  :  "  The  word  vote  is  used  only  in  connec- 
tion with  the  provision  in  regard  to  a  tax,  but  it 
is  manifest  that  the  usual  and  necessary 
method  of  exercising  the  powers  specified  is  by 
voting.  The  elector  in  some  manner  makes 
known  his  wishes  in  regard  to  pending  meas- 
ures in  order  that  he  may  be  counted  for  or 
against  them.  He  thus  votes,  whether  his 
wishes  are  expressed  verbally,  by  ballot,  or  by 
other  means.  Usually  votes  are  given  by 
ballot  or  viva  voce,  but  it  is  sufficient,  in  the 
absence  of  a  requirement  to  the  contrary,  to 
give  them  in  any  recognized  manner." 

Vote  means  "  suffrage  ;  voice  or  opinion  of 
a  person  given  in  some  matter  which  is  com- 
monly to  be  determined  by  a  majority  of  voices 
or  opinions  of  persons  who  are  empowered  to 
give  them  ;  the  wish  of  an  individual  in  regard 
to  any  question,  measure,  or  choice,  expressed 
by  word  of  mouth,  by  ballot,  or  otherwise ;  that 
by  which  the  will,  preference,  or  opinion  of  a 
person  is  expressed ;  a  ballot."  Maynard  v. 
Board  of  Canvassers,  84  Mich.  240,  quoting 
Worcester's  Diet. 

Person  Not  a  Voter.  —  "A  vote  is  Hit  the  ex- 
pression of  the  will  of  a  voter ;  and  whether 
the  formula  to  give  expression  to  such  will,  be  a 
ballot  or  viva  voce,  the  result  is  the  same ; 
either  is  a  vote.  It  is  a  paradox  to  say  that  a 
vote  can  be  given  by  one  not  a  voter,  and  as  it 
is  the  greatest  number  of  votes  which  elects  a 
candidate  and  gives  title  to  the  office,  it  follows 
logically  that  those  ballots  given  or  handed  in 
by  persons  not  voters  are  not  votes,  and  can- 
not, therefore,  be  rightfully  estimated  or  have 
any  influence  upon  the  result."  People  v.  Pease, 
27  N.  Y.  57. 

Lawful  Vote. —  A  law  authorizing  the  estab- 
lishment of  a  county  seat  by  a  vote  of  its  in- 
habitants directed  the  returns  of  the  election 


should  be  made  to  the  sheriff,  who,  in  company 
with  the  county  commissioners,  should  examine 
the  same,  and  on  being  satisfied  which  place 
had  the  majority  of  votes,  a  minute  thereof 
should  be  made  in  the  proceedings  of  the  said 
board  of  commissioners.  It  was  contended  that 
the  votes  herein  mentioned  meant  lawful  votes. 
and  that  therefore  the  board  of  commissioners 
were  authorized  to  inquire  into  the  legality  of 
the  votes.  But  the  court,  in  U.  S.  v.  Dubuque 
County,  Morr.  (Iowa)  31,  said:  "But  even 
supposing  the  opposite  constructions  to  be  cor- 
rect, of  what  were  they  to  have  been  '  satis- 
fied'? Not  of  the  legality  of  the  votes,  but 
only  of  their  number  on  each  side.  If  it  had 
been  intended  that  tney  should  have  purged  the 
polls  some  direct  authority  would  have  been 
given  for  that  purpose." 

Majority  Vote. —  When  it  is  provided  that  a 
political  body  may  act  "  by  vote  "  it  is  meant 
by  a  majority  vote.  In  Bean  v.  Prudential 
Committee,  38  Vt.  178,  the  court  said:  "The 
fifty-fourth  section  of  chapter  20  clearly  favors 
this  construction.  It  enacts  that  when  a  dis- 
trict votes  to  have  two  or  more  schoolhouses, 
the  district  shall  by  vote,  or  In  such  other 
manner  as  the  legal  voters  present  may  deter- 
mine, fix  on  the  location.  The  phrase  '  by 
vote  '  is  always  construed  to  mean  by  vote  of 
the  majority,  unless  the  express  term  of  the  act 
show  another  intent ;  thus,  sections  40  and  46 
of  this  chapter  show  that  the  vote  to  abate 
taxes  and  to  omit  the  names  of  such  as  are  not 
able  to  pay  their  taxes  must  be  by  a  vote  of 
two-thirds  of  the  voters  present ;  while  sec- 
tions 37  and  43  show  that  the  words  '  by  vote  ' 
mean  by  vote  of  a  majority.'1  See  also  Board 
of  Education  v.  Moore,  17  Minn.  412. 

Vote  and  Share.  —  Under  a  statute  a  stock- 
holder had  the  option  of  voting  his  shares  for 
as  many  persons  as  there  were  persons  to  be 
elected,  or  cumulating  his  shares  for  as  many 
less  as  he  preferred.  In  construing  this  pro- 
vision the  court,  in  State  v.  Schwartz,  10  Ohio 
Cir.  Dec.  413,  said:  "We  are  of  the  opinion 
that  the  word  '  shares  '  in  this  connection  means 
'  shares  as  voted.'  A  stockholder  who  owns  one 
share,  and  cast  a  vote  for  each  of  nine  candi- 
dates, votes  as  if  he  had  nine  shares ;  so  also 
he  votes  if  he  casts  nine  for  one  candidate. 
Under  the  former  case,  in  determining  who  is 
chosen,  each  vote  is  counted  as  one  share  in 
favor  of  every  candidate,  while  under  the  latter 
case  nine  votes  are  counted  as  nine  shares  in 
favor  of  one  candidate.  The  section  distinctly 
provides  for  both  of  these  modes  of  voting, 
and  the  words  '  shares  '  and  votes  are  there 
used  in  the  same  sense." 

Legal  Vote. —  See  Legal,  vol.  18,  p.  812. 
Casting  Vote.  —  See  Cast,  vol.  5,  p.  762. 
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qualifications  entitling  them  to  vote.1 

VOTING.  (See  also  Vote,  ante,  p 
note  2. 

1,  Voter.  —  Matter  of  Denny,  156  Ind.  104. 

Voters  Distinguished  from  Electors.  —  See 
Electors,  vol.  io,  p.  860,  and  see  Matter  of 
Denny,  156  Ind.  104;  Shearer  v.  Bay  County, 
128  Mich.  552. 

It  was  required  by  the  constitution  of  Ohio 
that  an  "  amendment  should  be  adopted  if  it  re- 
ceived the  assent  of  a  majority  of  the  electors 
voting  at  such  election."  The  question  was 
raised  whether  this  meant  a  majority  of  the 
votes  cast  for  or  against  the  amendment,  or  a 
majority  of  the  electors  voting  for  representa- 
tives, governor,  etc.,  at  the  election ;  it  was 
held  that  the  latter  was  the  true  construction. 
The  court,  in  State  v.  Foraker,  46  Ohio  St.  693, 
said  :  "  In  the  case  of  Gillespie  v.  Palmer,  20 
Wis.  544,  much  relied  on  by  counsel  for  the 
relator,  the  judgment  of  the  court  was  placed 
principally  upon  the  language  applicable  to  that 
case,  and  which,  as  there  construed,  is  substan- 
tially different  from  the  language  contained  in 
section  1  of  article  16  of  our  constitution. 
There  thelanguage  construed  was  'a  majority 
of  all  the  votes  cast  at  such  election.'  The 
court,  holding  that  votes  is  not  synonymous 
with  voters,  determined  that  a  majority  of  all 
the  votes  cast  on  the  subject  was  sufficient  to 
adopt  the  amendment.  But  no  such  question 
can  arise  under  our  constitution  on  the  mean- 
ing of  words,  the  language  being  '  a  majority 
of  all  the  electors  voting  at  such  election.' 
While  '  electors  '  may  not  be  the  exact  synonym 
of  voters,  it  is  in  no  sense  synonymous  with 
votes.  So  that  if  the  decision  were  a  sound 
one  it  would  not  be  in  point  here,  by  reason  of 
the  difference  in  the  language  of  the  two  pro- 
visions. But  the  case  does  not  seem  to  be  re- 
garded with  very  great  favor  in  the  state  where 
it  was  decided." 

But  electors  and  voters  are  sometimes  used 
synonymously.  See  State  v.  Tuttle,  53  Wis.  49, 
and  see  Elector,  vol.  10,  p.  860. 

Qualified  Voter  —  Legal  Voter.  —  That  the 
phrase  "  qualified  elector,"  in  an  act  of  the 
legislature,  means  a  person  who  is  legally  qual- 
ified to  vote,  while  a  legal  voter  means 
(unless  a  different  meaning  appears  from  other 
language  in  the  act)  a  qualified  voter  who 
does  in  fact  vote,  see  Sanford  v.  Prentice,  28 
Wis.  362,  where  it  was  said :  "  The  primary 
and  proper  signification  of  the  words  legal 
voters  is  persons  qualified  by  law  to  vote  and 
who  do  vote.  There  is  a  difference  between  an 
elector,  or  person  legally  qualified  to  vote,  and  a 
voter.  In  common  parlance  they  may  be  used 
indiscriminately,  but  strictly  speaking  they  ace 
not  the  same.  The  voter  is  the  elector  who 
votes  —  the  elector  in  the  exercise  of  his  fran- 
chise or  privilege  of  voting  —  and  not  he  who 
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does  not  vote.  There  would  be  no  propriety  in 
saying,  in  the  sense  of  his  having  voted,  that 
an  elector  was  a  voter  at  a  meeting  or  election 
which  he  did  not  attend.  And  that  is  not  the 
application  which  the  words  of  the  act  are  to 
receive;  but  they  must  be  understood  accord- 
ing to  their  primary  and  proper  sense  of  actual 
voters.  If  the  legislature  had  intended  a  ma- 
jority of  the  qualified  electors  of  the  district 
they  would  undoubtedly  have  used  those  words 
instead  of  the  words  legal  voters,  or  in  some 
other  way  have  made  their  intention  plain." 
See  also  Louisville,  etc.,  R.  Co.  v.  Davidson 
County  Ct.,  1  Sneed  (Tenn.)  637,  62  Am.  Dec. 
424.    Compare  State  v.  Williams,  5  Wis.  308. 

In  Yesler  v.  Seattle,  1  Wash.  314,  it  is  said: 
"  The  word  '  qualified  '  adds  nothing.  Every 
voter  is  a  '  qualified  '  voter.  And  if  a  voter 
is  one  who  votes,  then  at  an  election  he  is  a 
'  voter  voting.'  "  See  also  Metcalfe  v.  Seattle, 
1  Wash.  297.  See  also  Qualified  Elector  — 
Voter,  vol.  23,  p.  521. 

2.  Voting  and  Giving  a  Vote  Synonymous.  — 
"  It  is  objected,  first,  that  the  indictment  does 
not  follow  the  words  of  the  statute  nor  charge 
the  offense  therein  described.  The  charge  is 
not,  in  the  language  of  the  act,  that  the  defend- 
ant did  vote,  but  that  he  did  '  willfully  and 
unlawfully  give  in  his  vote.'  But  voting  and 
giving  a  vote  are  precisely  synonymous  terms. 
They  are  so  used  in  the  very  section  on  which 
the  indictment  is  founded.  Its  language  is, 
'  any  person  who  shall  vote  or  offer  to  vote. 
knowing  that  he  is  not  duly  qualified  to  vote 
at  the  place  where,  and  time  when,  his  vote  is 
given  or  offered.'  Giving  the  vote  is  voting, 
not  offering  to  vote.  The  indictment,  there- 
fore, is  not  open  to  the  objection  urged  upon 
the  argument,  that  it  is  equivocal,  and  may 
mean  either  the  giving  the  vote  into  the  ballot 
box,  i.  e.,  voting,  or  giving  it  into  the  hands  of 
the  officer,  i.  e.,  offering  to  vote."  State  v. 
Moore,  27  N.  J.  L.  107. 

Persons  Voting. —  In  Atchison,  etc.,  R.  Co.  v. 
Jefferson  County,  17  Kan.  39,  it  is  said:  "The 
only  persons  referred  to  are  '  persons  voting,' 
and  voting  is  a  legal  act.  Voting  is  not  the 
mere  physical  act  of  depositing  a  piece  of  paper 
in  a  box.  The  physical  act  must  be  performed 
undtr  certain  conditions,  and  with  certain  con- 
comitants, to  render  it  voting.  *  *  *  Only 
electors  vote.  Hence  when  the  statute  names 
'  persons  voting,'  it  means  those  electors  who 
at  the  election  named  have  exercised  their  right 
of  voting." 

Voting  Paper  —  English  Stamp  Act.  —  See  Reg. 
z.  Strachan,  L.  R.  7  Q.  B.  463. 

Voting  Precinct  Synonymous  with  Election 
District. — In  re  Swain,  54  N.  J.  L.  82. 
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CROSS-REFERENCES. 

For  matters  of  Procedure  see  in  the  Encyclopaedia  of  Pleading  and  Practice, 
title  STOCK  AND  STOCKHOLDERS,  vol.  20,  p.  672,  and  cross-references 
there  given. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CORPORA  TLONS  {PRLVA  TE),  vol.  7,  p. 
632-  CUMULATIVE  VOTING,  so\.  8,  p.  494;  ILLEGAL  CONTRACTS, 
vol '1=;  p  ^MONOPOLIES  AND  CORPORATE  TRUSTS,  vol.  20, 
p.  844;  PROXIES,  vol.  23,  p.  294;  STOCK  AND  STOCKHOLDERS,  vol. 
26,  p.  808. 

I.  Definition.  —  Voting  trust  is  a  term  applied  to  the  accumulation,  in  a 
single  hand,  or  in  a  few  hands,  of  shares  of  corporate  stock  belonging  to 
several  owners,  in  order  to  control  the  business  of  the  company.1 

II.  LEGALITY  OF  TRUST  —  In  General.  —  Although  voting  trusts  are  prima 
facie  unlawful,2  they  are  not  per  se  illegal,  but  the  legality  or  illegality  depends 
on  the  circumstances  of  the  case.3  The  question  of  their  legality  is  determined 
by  the  object  and  purpose  of  the  members  in  forming  the  trust,  and  the 
agreement  is  void  if  the  object  lo  be  accomplished  is  unlawful,*  as  where  [he 


1.  Definition. —  Bouvier's  Diet.,  Rawle's  Rev. 
Separation  of  Ownership  and  Voting'  Power.  — 

"  It  does  not  appear  that  the  ownership  of  the 
stock  and  its  voting  power  were  separated  by 
the  agreement,  *  *  and  that  agreement 
does  not,  therefore,  constitute  what  is  known  as 
'  a  voting  trust.'  "  Ohio,  etc.,  R.  Co.  v.  State, 
49  Ohio  St.  668. 

2.  Prima  Facie  Unlawful.  —  Warren  v.  Pirn, 
(N.  J.  1903)  55  Atl.  Rep.  66. 

3.  Not  Per  Se  Illegal.  —  Brown  v.  Pacific  Mail 
Steamship  Co.,  5  Blatchf.  (U.  S.)  525;  Moses 
v.  Scott,  84  Ala.  608;  Warren  v.  Pim,  (N.  J. 
1903)  55  Atl.  Rep.  66. 

In  Moses  v.  Scott,  84  Ala.  608,  where  certain 
stockholders  had  formed  a  voting  trust  and 
placed  their  stock  in  the  hands  of  four  trus- 
tees, with  power  to  vote  as  a  unit  as  three  of 
them  should  think  best,  or  as  three-fourths  tof 
the  stock  represented  should  determine,  the 
court  said :  "  We  cannot  say  there  is  anything 
per  se  illegal  in  an  agreement  entered  into_  by 
and  between  certain  stockholders  in  a  joint- 
stock  company,  by  which  they  promise  to  vote 
together  as  a  unit,  in  all  matters  pertaining  to 
the  government  of  the  corporation.  Each  mem- 
ber has  the  clear  right  to  cast  his  ballot  as  he 
pleases,  wisely  or  unwisely,  and  no  other  stock- 
holder can  control  his  conduct  or  gainsay  his 


discretion.  And  it  can  make  no  difference  if 
several  stockholders  uniformly  vote  together,  or 
so  vote  in  obedience  to  a  prior  agreement  that 
they  will  do  so.  The  vote  when  cast  is  but  the 
expressed  wish  of  the  stockholder,  or,  at  least, 
must  be  so  regarded,  and  no-  other  stockholder 
can  be  supposed  to  be  injured  thereby.  To 
hold  otherwise  would  greatly  abridge  the  voter's 
right  to  cast  his  ballot  as  he  pleases."  See 
also  as  to  voting  agreements  between  stock- 
holders tiie  title  Stock  and  Stockholders, 
vol.  26,  at  p.  1004. 

4.  Illegal  Purpose.  —  Clarke  v.  Central  R., 
etc.,  Co.,  50  Fed.  Rep.  338.  See  Mobile,  etc.,  R. 
Co.  v.  Nicholas,  98  Ala.  92 ;  Lafferty's  Estate, 
154  Pa.  St.  430. 

Securing  Perpetual  Control  at  Expenditure  of 
Over  Eight  Million  Dollars.  —  Robotham  v.  Pru- 
dential Ins.  Co.,  64  N.  J.  Eq.  673. 

Change  of  Board  at  Dictation  of  Purchaser  of 
Stock.  —  Fremont  v.  Stone,  42  Barb.  (N.  Y.) 
170. 

Giving  Corporation  Which  Cannot  Hold  Stock 
in  Another  Right  to  Appoint  Directors  in  Latter. 
—  Hafer  v.  New  York,  etc.,  R.  Co.,  9  Ohio  Dec. 
(Reprint)  470,  14  Cine.  L.  Bui.  68. 

Trustees  with  Power  to  Vote  as  Their  Interests 
Dictate  Irrespective  of  "Wishes  of  Owners.  — 
Ohio,  etc.,  R.  Co.  v.  State,  49  Ohio  St.  668. 
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Legality  of  Trust. 


management  of  the  corporation  is  to  be  directed  in  the  interests  of  those 
forming  the  trust  to  the  exclusion  of  the  other  stockholders,1  or  the  control 
of  the  voting  power  is  surrendered  under  an  agreement  to  secure  office  in  the 
corporation,3  or  where  the  shares  are  to  be  voted  in  the  interest  of  a  com- 
peting corporation,  thereby  lessening  competition,3  or  where  the  formation 
of  the  trust  by  the  stockholders  of  competing  companies  tends  to  the  creation 
of  a  monopoly  in  restraint  of  trade.4  On  the  other  hand,  if  the  object  is 
lawful,  and  the  intention  is  to  promote  the  best  interests  of  all  the  stockholders, 
the  contract  will  be  upheld.5 

Separation  of  Voting  Power  and  Beneficial  Interest  —  Irrevocable  Proxy.  —  The  decisions 
are  not  harmonious  as  to  whether  the  right  to  vote  may  be  separated  from 
the  beneficial  interest,6  but  when  such  power  is  given  to  the  trustees  by 


1.  Retention  of  Benefits.  —  Shepaug  Voting 
Trust  Cases,  60  Conn.  553  ;  Kreissl  v.  Distilling 
Co.  of  America,  61  N.  J.  Eq.  5.  See  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137,  34  Am.  St. 
Rep.  541. 

2.  Agreement  for  Office.  —  Guernsey  v.  Cook, 
120  Mass.  soi  ;  Cone  v.  Russell,  48  N.  J.  Eq. 
208.  See  Card  v.  Hope,  2  B.  &  C.  661,  9  E.  C. 
L  209 ;  Fennessy  v.  Ross,  5  N.  Y.  App.  Div. 
342. 

Vitiates  Whole  Contract.  —  In  such  case  the 
whole  contract  is  void,  though  the  illegal  consid- 
eration (i.  e.,  the  promise  to  secure  for  the  owner 
oj  the  stock  a  corporate  office)  constitutes  only 
a  part  of  the  consideration  for  the  agreement 
to  give  such  promisee  control  of  the  stock. 
Gage  v.  Fisher,  5  N.  Dak.  297. 

3.  Lessening  Competition.  —  Clarke  v.  Central 
R.,  etc.,  Co.,  50  Fed.  Rep.  338. 

4.  Creation  of  Monopoly.  —  State  v.  Standard 
Oil  Co.,  49  Ohio  St,  137,  34  Am.  St.  Rep.  541. 

Northern  Securities  Case  —  Sherman  Anti-trust 
Act.  —  A  combination  among  the  majority  of 
the  stockholders  of  two  competing  railroad 
companies,  operating  parallel  lines,  which  is 
designed  to  repress  free  competition  between 
them,  through  the  agency  of  a  common  corpo- 
rate trustee,  is  in  violation  of  the  Act  of  July 
2,  1890,  26  U.  S.  Stat,  at  L.  209,  which  pro- 
vides that  "  every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  among  the  sev- 
eral states,  or  with  foreign  nations,"  is  illegal. 
Northern  Securities  Co.  v.  U.  S.,  193  U.  S.  197. 

5.  Lawful  Object  for  Benefit  of  All.  —  Kreissl  v. 
Distilling  Co.  of  America,  61  N.  J.  Eq.  5  ;  Grif- 
fith v.  Jewett,  9  Ohio  Dec.  (Reprint)  627,  15 
Cine.  L.  Bui.  419  ;  Rigg  v.  Reading,  etc.,  R.  Co., 
191  Pa.  St.  298.  See  Cone  v.  Russell,  48  N.  J. 
Eq.  208;  Shelmerdine  v.  Welsh,  20  Phila.  (Pa.) 
199,  47  Leg.  Int.  (Pa.)  26. 

"  We  know  of  no  reason  why  two  or  more 
stockholders  may  not  combine  their  shares  in 
the  hands  of  a  common  trustee,  for  the  simple 
purpose  of  empowering  the  latter  to  cast  the 
vote  of  the  shares,  if  the  object  for  which  the 
vote  is  to  be  cast  be  not  illegal."  Peck,  J.,  in 
Griffith  v.  Jewett,  9  Ohio  Dec.  (Reprint)  627, 
15  Cine.  L.  Bui.  419. 

Thus,  in  Chapman  v.  Bates,  60  N.  J.  Eq.  17, 
where  the  trustees,  who  were  not  accused  of 
bad  faith  or  dishonesty,  had  expended  a  great 
deal  of  time  and  labor,  had  made  contracts, 
and  advanced  and  borrowed  money,  for  the  pur- 
pose of  carrying  out  the  object  of  the  corpora- 
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tion  for  the  benefit  of  all  the  stockholders,  the 
trust  was  not  revoked. 

Prudent  Management. —  Where  the  object  of 
the  trust  was  to  secure  "  safe  and  prudent  man- 
agement," and  to  guard  against  sale,  consolida- 
tion, or  lease,  it  was  held  valid.  Griffith  v. 
Jewett,  9  Ohio  Dec.  (Reprint)  627,  15  Cine.  L. 
Bui.  419. 

And  in  Smith  v.  San  Francisco,  etc.,  R.  Co., 
115  Cal.  584,  56  Am.  St.  Rep.  119,  it  was  held 
that  an  agreement  between  the  owners  of  stock 
that  for  five  years  it  should  be  voted  as  a  unit 
as  the  majority  should  agree,  in  order  to  secure 
control  of  the  management  and  business  policy 
of  the  railway  company,  and  for  its  prudent 
and  economical  management  in  the  interests  of 
all  its  stockholders,  was  not  void  as  against 
public  policy. 

Election  of  Honest  Board  —  Improvement  of 
Value  of  Stock.  —  Where  the  object  was  to  stop 
mismanagement  by  the  election  of  an  honest 
board,  who  would  manage  the  corporation  in  the 
interest  of  all  its  members,  and  so  as  to  im- 
prove the  value  of  the  stock,  it  was  held  legal. 
Havemeyer  v.  Havemeyer,  43  N.  Y.  Super.  Ct. 
506. 

Preservation  of  Corporation.  —  Where  the 
agreement,  the  purpose  of  which  was  legal,  con- 
tinued in  existence  the  corporation,  preserved 
the  stock  for  the  stockholders,  did  not  violate 
the  charter,  and  did  not  contravene  statute  or 
public  policy,  it  was  held  legal.  Mobile,  etc., 
R.  Co.  v.  Nicholas,  98  Ala.  92. 

6.  Agreement  Held  Valid.  —  Smith  v.  San 
Francisco,  etc.,  R.  Co.,  115  Cal.  584,  56  Am.  St. 
Rep.  119;  Brightman  v.  Bates,  175  Mass.  105. 
See  Mobile,  etc.,  R.  Co.  v.  Nicholas,  98  Ala.  92. 
Contra,  Clowes  v.  Miller,  60  N.  J.  Eq.  179; 
Shelmerdine  v.  Welsh,  20  Phila.  (Pa.)  199,  47 
Leg.  Int.  (Pa.)  26. 

In  Robotham  v.  Prudential  Ins.  Co.,  64  N.  J. 
Eq.  673,  the  court,  through  Stevenson,  V.  C, 
said  :  "  A  series  of  cases  in  this  court  and  in  the 
Court  of  Errors  and  Appeals,  commonly  re- 
ferred to  as  the  '  Voting  Trust '  cases,  has  es- 
tablished the  principle  that  '  every  stockholder 
is  entitled  to  the  benefit  of  the  judgment  of 
every  other  stockholder  in  the  management  of 
the  affairs  of  the  corporation,'  and  that  agree- 
ments which  sever  the  beneficial  interest  in 
stock  from  its  voting  power  are  in  many  in- 
stances a  violation  of  this  right,  which  courts 
of  equity  will  prevent  by  an  injunction."  Cit- 
ing Cone  v.  Russell,  48  N.  J.  Eq.  208 ;  White  v. 
Thomas  Inflatable  Tire  Co.,  52  N.  J.  Eq.  178; 
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Definitions. 


irrevocable  proxy  for  a  definite  time  it  seems  to  be  against  the  policy  of  the 
law  for  persons  having  no  beneficial  interest  to  control  the  property  and 
management  of  the  corporation,  and  the  agreement  is  void.1 

III.  Rights  of  Trustees.  —  Bare  trustees  in  a  voting  trust,  with  no  interest 
in  its  perpetuation,  and  who  will  suffer  no  loss  by  its  dissolution,  have  no 
standing  to  contend  that  the  formers  have  acquiesced  in  the  terms  of  the  con- 
tract ; 2  nor  can  they  have  the  agreement  enforced  where  they  disagree  as  to 
how  the  stock  shall  be  voted,  the  agreement  containing  no  provision  for  the 
voting  of  the  stock  in  such  case.3 

IV.  Revocation  of  Trust.  —  If  the  trustees  have  no  beneficial  interest  in 
the  trust,4  or  if  there  is  no  consideration  for  the  signatures  of  the  stockholders, 
and  no  provision  with  reference  to  the  duration  or  revocation  of  the  trust,  the 
stockholders  may  withdraw  at  will.5  And  this  has  been  held  although  the 
agreement  contained  an  irrevocable  clause.6 

VOUCH.  —  See  note  7. 

VOUCHER. — The  term  "voucher,"  when  used  in  connection  with  the 
disbursement  of  moneys,  implies  some  written  or  printed  instrument  in  the 
nature  of  a  receipt,  note,  account,  bill  of  particulars,  or  something  of  that 
character,  which  shows  on  what  account  or  by  what  authority  a  particular 
payment  has  been  made,  and  which  may  be  kept  or  filed  away  by  the  party 


Kreissl  v.  Distilling  Co.  of  America,  61  N.  J. 
Eq.  5 ;  Chapman  v.  Bates,  61  N.  J.  Eq.  667. 
See  also  the  next  following  note. 

1.  Irrevocable  Proxy.  —  Shepaug  Voting 
Trust  Cases,  60  Conn.  553  ;  White  v.  Thomas 
Inflatable  Tire  Co.,  52  N.  J.  Eq.  178;  Kreissl 
v.  Distilling  Co.  of  America,  61  N.  J.  Eq.  5; 
Warren  v.  Pim,  (N.  J.  1903)  55  Atl.  Rep.  66; 
Harvey  v.  Linville  Imp.  Co.,  118  N.  Car.  693, 
54  Am.  St.  Rep.  749  ;  Hafer  v.  New  York,  etc., 
R.  Co.,  9  Ohio  Dec.  (Reprint)  470,  14  Cine.  L. 
Bui.  68;  Griffith  v.  Jewett,  9  Ohio  Dec.  (Re- 
print) 627,  15  Cine.  L.  Bui.  419.  See  Moses  v. 
Scott,  84  Ala.  608 

In  Shepaug  Voting  Trust  Cases,  60  Conn. 
SS3,  it  was  held  that  the  voting  power  surren- 
dered in  the  trust  agreement  was  equivalent  to 
a  power  of  attorney,  and  within  the  prohibition 
of  Gen.  Stat.  Conn.,  §  1927,  which  provided 
that  "  no  person  shall  vote  at  any  meeting  of 
the  stockholder0  of  any  bank  or  railroad  com- 
pany, by  virtue  of  any  power  of  attorney  not 
executed  within  one  year  next  preceding  such 
meeting ;  and  no  such  power  shall  be  used  at 
more  than  one  annual  meeting  of  such  corpora- 
tions." 

2.  Rights  of  Trustees.  —  Warren  v.  Pim,  (N. 
J.  1903)  55  Atl.  Rep.  66. 

3.  Trustees  Disagreed  as  to  Vote  of  Stock  —  No 
Provision  in  Contract. — The  majority  of  the 
stockholders  of  a  corporation  placed  their  stock 
in  the  hands  of  a  trustee  for  fifteen  years,  and 
such  deposit  was  accompanied  by  an  irrevocable 
proxy  from  the  owner  to  two  of  the  stockhold- 
ers, who  should  vote  the  same  as  in  their  dis- 
cretion was  best  for  the  parties  to  the  agree- 
ment. The  trustee  was  also  authorized  by  an 
irrevocable  power  of  attorney  to  renew  the 
proxies  every  three  years  if  the  owner  failed 
to  do  so,  and  in  event  of  a  disagreement  be- 
tween the  trustees  as  to  how  the  stock  should 
be  voted,  they  were  to  select  a  third  person, 
who  should  decide.    The  holders  of  the  proxies 


disagreed  as  to  how  the  stock  should  be  voted. 
It  was  held  that,  the  agreement  having  fallen 
through,  and  as  there  was  no  provision  in  the 
contract  with  reference  to  how  the  stock  should 
be  voted  in  such  case,  the  contract  could  not  be 
enforced,  and  that  the  owners  were  entitled  to 
vote.  Sullivan  v.  Parkes,  69  N.  Y.  App.  Div. 
221. 

4.  No  Beneficial  Interest. —  W4oodruff  v.  Du- 
buque, etc.,  R.  Co.,  30  Fed.  Rep.  91  ;  Griffith  v. 
Jewett,  9  Ohio  Dec.  (Reprint)  627,  15  Cine.  L. 
Bui.  419  ;  Vanderbilt  v.  Bennett,  6  Pa.  Co.  Ct. 
193- 

5.  No  Consideration.  —  Warren  v.  Pim,  (N. 
J-  1903)  55  Atl.  Rep.  66. 

6.  Irrevocable  Clause. —  Griffith  v.  Jewett,  9 
Ohio  Dec.  (Reprint)  627,  15  Cine.  L.  Bui. 
419. 

7.  Vouch.  —  A  statute  provided  that  all 
actions  brought  on  bond  or  note  given  for  the 
payment  of  money  vouched  by  two  witnesses 
should  be  heard  and  finally  determined  in  the 
County  Court.  In  construing  this  provision 
the  court,  in  Barker  v.  Lothrop,  1  Root  (Conn.) 
225,  said :  "  From  all  which  the  question  will 
arise,  whether  the  paragraph  first  recited  re- 
quiring that  a  note  should  be  vouched  by  two 
witnesses  in  order  to  bar  an  appeal,  intends 
two  witnesses  competent  to  testify  at  the  time 
of  executing  the  note,  or  at  the  time  of  trial  on 
said  note.  That  it  intends  the  latter  is  evident 
from  the  following  considerations.  First,  that 
the  words  of  the  statute  seem  to  require  this 
construction  ;  the  term  witness  in  its  strict  legal 
sense  means  one  that  gives  evidence  in  a  cause 
before  a  court ;  and  the  phrase  '  vouched  by 
witnesses  '  seems  to  import  the  same  as  testified 
by  witnesses  called  into  court,  and  in  this 
sense  a  note  subscribed  by  two  persons  as  and 
for  witnesses  cannot  be  said  to  be  vouched 
by  two  witnesses,  until  those  persons  are 
vouched,  or  called  and  do  testify  before  the 
court  respecting  it." 
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VO  UCHING  —  VO  YA  GE. 


Definitions. 


receiving  it,  for  his  own  convenience  or  protection,  or  that  of  the  public.1  A 
voucher  is  any  instrument  which  attests,  warrants,  maintains,  bears  witness.2 
VOUCHING.  —  See  note  3. 

VOYAGE.  (See  the  titles  Contracts  of  Affreightment  and  Charter 
Parties,  vol.  7,  p.  156;  Deviation'  (in  Marine  Insurance)  vol.  9,  p.  418; 
Marine  Insurance,  vol.  19,  p.  930;  Seamen,  vol.  25,  p.  83;  Ships  and 
Shipping,  vol.  25,  p.  854.)  —  A  voyage  is  a  passage  by  water  from  one  port 
or  place  to  another  port  or  place.4 


1.  Voucher.  —  People  v.  Swigert,  107  111.  495  ; 

State  v.  Moore,  36  Neb.  579;  Moore  v.  Gar- 
neau,  39  Neb.  511. 

In  State  v.  .  Moore,  36  Neb.  583,  it  is  said : 
"  Voucher  is  defined  in  the  Century  Dictionary 
as  follows  :  '  Book,  paper,  document,  or  stamp 
which  serves  to  prove  the  truth  of  accounts, 
or  to  confirm  and  establish  facts  of  any  kind ; 
specifically,  a  receipt  or  other  written  evidence 
of  the  payment  of  money.'  The  term  voucher, 
when  used  in  connection  with  the  disbursement 
of  money,  means  a  written  or  printed  instru- 
ment in  the  nature  of  a  bill  of  particulars, 
account,  etc.,  which  shows  on  what  account 
and  by  what  authority  a  particular  payment 
has  been  made."  See  also  People  v.  Swigert, 
107  111.  495. 

A  Massachusetts  statute  provided  for  the 
appointment  of  an  auditor,  by  the  court,  to 
examine  "  vouchers,  state  accounts,"  etc.,  in 
certain  actions.  In  defining  vouchers,  as 
used  in  this  statute,  the  court  said,  in  Whit- 
well  v.  Willard,  1  Met.  (Mass.)  218:  "The 
term  voucher,  in  the  sense  in  which  it  is 
used  in  this  statute,  designates  an  account  book 
in  which  charges  and  acquittances  are  entered, 
and  it  signifies,  also,  any  acquittance  or  receipt, 
discharging  a  person,  or  being  evidence  of  pay- 
ment.   Jacob's  L.  Diet.,  '  Voucher.'  " 

2.  State  v.  Hickman,  8  N.  J.  L.  299. 

"  Examining  "  and  Allowing  "  Vouchers."  — 
A  New  York  statute  provided  that  money 
drawn  from  the  treasury  should  be  upon 
vouchers  to  be  examined  and  allowed  by  the 
auditor.  In  People  v.  Green,  5  Daly  (N.  Y.) 
199,  upon  the  question  of  the  auditor's  au- 
thority, Daly,  C.  J.,  said:  "What  is  a 
voucher?  The  word  has  several  meanings; 
but  in  its  ordinary  signification  it  means  a 
document  which  serves  to  vouch  the  truth  of 
accounts,  or  to  confirm  and  establish  facts  of 
any  kind.  A  merchant's  books  are  the 
vouchers  of  the  correctness  of  his  accounts, 
or  a  receipt  is  a  voucher  of  a  payment,  but 
neither  are  conclusive.  '  To  vouch  '  is  to  aver 
that  a  thing  is  true.  '  It  is,'  says  Crabbe,  '  to 
rest  the  truth  of  another's  statement  upon  our 
own  responsibility.'  Crabbe's  Synonyms,  p. 
441,  Am.  ed.  of  1833.  The  voucher  of  the 
board  of  supervisors  is  that  the  claim  or  ac- 
count submitted  to  them  is  correct,  and  should 
be  paid  as  a  valid  charge  against  the  county." 
See  also  People  v.  Haws,  (Supm.  Ct.)  12  Abb. 
Pr.  (N.  Y.)  202. 

Decedent's  Estates.  —  In  Willis  v.  Marks,  29 
Oregon  501,  it  is  said:  "The  claimant  is  re- 
quired to  present  his  claim7  with  the  proper 
voucher.  Code,  §  11 31.  The  voucher  re- 
ferred to  is  undoubtedly  the  affidavit  of  the 
claimant  to  the  effect  that  the  amount  claimed 
is  justly  due,  etc.     So  that  the  claim  and  the 

I 


voucher  go  together,  or  rather,  the  voucher 
must  go  with  the  claim,  in  order  to  constitute 
a  valid  presentation  of  the  same."  See  also 
the  title  Debts  of  Decedents,  vol.  8,  p.  1003. 

Written  Order. —  In  People  v.  Swigert,  107  111. 
495,  it  was  held  that  the  mere  written  order 
of  the  governor  or  adjutant-general  to  the 
auditor  to  draw  his  warrant  upon  the  military 
fund,  in  the  absence  of  any  account,  bill  of 
particulars,  or  other  specifications  showing  the 
character  of  the  expenditures,  or  on  what  ac- 
count the  warrant  is  to  be  drawn,  is  clearly  in- 
sufficient, as  a  voucher,  to  justify  and  au- 
thorize the  auditor  to  issue  his  warrant  in  favor 
of  the  captain  of  a  military  company  of  the 
state. 

3.  Vouching  a  Party  into  Court.  —  The  Code 
of  Georgia  (1895),  §  5234,  provides  that 
where  a  defendant  may  have  a  remedy  once 
against  another  and  vouches  him  into  cotfrt  by 
giving  notice  of  the  pendency  of  the  suit,  the 
judgment  rendered  therein  shall  be  conclusive 
against  the  party  vouched  as  to  the  amount 
and  right  of  the  plaintiff  to  recover.  And 
section  501  provides  that  a  plaintiff  in  eject- 
ment may  in  all  cases  make  a  true  claimant 
defendant  by  serving  a  copy  of  the  pending 
action  upon  him,  and  the  person  also  notified 
shall  be  bound  by  the  judgment.  As  to  the 
conclusiveness  of  the  judgment  under  these 
provisions,  see  Western,  etc.,  R.  Co.  v.  Atlanta, 
74  Ga.  774  ;  Faith  v.  Atlanta,  78  Ga.  780.  And 
see  the  title  Res  Judicata,  vol.  24,  p.  740. 

4.  Voyage.  —  Barker  v.  M'Andrew,  18  C.  B. 
N.  S.  770,  114  E.  C.  L.  770. 

Voyage  is  defined  as  a  transit  at  sea  from 
one  terminus  to  another;  the  outward  and 
homeward  passages  of  a  vessel  taken  together  ; 
the  whole  course  of  a  vessel  before  reaching 
her  home  port.  The  Mary  Adelaide  Randall, 
93  Fed.  Rep.  225,  (C.  C.  A.)  98  Fed.  Rep.  895. 

Technical  Term.  — "  The  term  voyage  is  a 
technical  term,  and  always  imports  a  definite 
commencement  and  end."  The  Laura  Madsen, 
84  Fed.  Rep.  365  ;  Anonymous,  5  Hughes  (U. 
S.)  32,  1  Fed.  Cas.  No.  449;  Magee  v.  The 
Ship  Moss,  Gilp.  (U.  S.)  227. 

Commencement  of  Voyage.  —  Where,  by  a 
charter-party,  a  vessel  then  lying  at  Genoa  was 
warranted  to  sail  on  or  before  the  30th  of  July 
to  Monte  Video  and  Lima,  and  thence  proceed 
to  Callao  for  orders  to  load  a  cargo  of  guano 
at  the  Chincha  islands,  to  which  place  the  ves- 
sel should  at  once  proceed,  etc.,  and  certain 
running  and  lay  days  having  been  specified,  it 
was  provided  that,  should  the  vessel  be  un- 
necessarily detained  at  any  other  period  of  the 
voyage,  such  detention  should  be  paid  for  at 
the  agreed  rate,  it  was  held,  that  the  detention 
of  the  vessel  at  Genoa  till  the  8th  of  Septem- 
ber must,  prima  facie  and  unexplained,  be  taken 
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to  have  been  unnecessary ;  but  that  the  voyage 
could  not  begin  before  the  vessel  left  Genoa, 
and,  consequently,  that  the  clause  as  to  un- 
necessary detention  did  not  attach.  The  court, 
in  Valente  v.  Gibbs,  6  C.  B.  N.  S.  270,  95  r-- 
C.  L.  270,  28  L.  J.  C.  PI.  229,  said :  "  The  term 
voyage,  in  the  clause  marked  '  A  '  in  the 
margin,  does  not  apply  to  the  detention  at 
Genoa  prior  to  the  ship's  sailing."  See  also 
Crow  v.  Falk,  8  Q.  B.  467,  55  E.  C.  L.  467. 
And  as  to  the  time  when  a  voyage  commences, 
see  Barker  v.  M'Andrew,  18  C.  B.  N.  S.  774, 
114  E.  C.  L.  774;  Nelson  v.  Dahl,  12  Ch.  D. 
568;  Pyman  v.  Dreyfus,  24  Q.  B.  D.  152. 

Same  —  Time  of  Loading.  —  By  a  charter  party 
it  was  agreed  that  the  defendants'  steam  ves- 
sel should  go  to  a  certain  port  and  there  load, 
and  that  the  defendants  were  not  to  be  re- 
sponsible for  any  neglect  of  their  servants  dur- 
ing said  voyage.  It  was  held  that  the  term 
voyage  included  the  period  of  time  during 
which  the  vessel  was  being  loaded.  The  Car- 
ron  Park,  15  P.  D.  203;  Barker  v.  M'Andrew, 
18  C.  B.  N.  S.  759,  114  E.  C.  L.  759,  34  L.  J. 
C.  PI.  191;  Bruce  v.  Nicolopulo,  11  Exch.  129. 
Compare  Crow  v.  Falk,  8  Q.  B.  467,  55  E.  C. 
L.  467. 

Same  —  Whaling  Voyage.  —  As  to  when  the 
risk  attaches  under  a  policy  upon  a  whaler  for 
a  voyage,  Shaw,  C.  J.,  in  Paddock  v.  Franklin 
Ins.  Co.,  11  Pick.  (Mass.;  231,  said:  "We 
are  of  opinion  that  this  policy  would  attach 
upon  the  oil,  from  the  time  the  vessel  first 
began  to  take  whales  in  the  course  of  this 
voyage;  and  had  this  ship  struck  a  whale  on 
her  outward-bound  passage,  we  do  not  perceive 
why  the  oil  produced  would  not  have  been 
part  of  the  cargo  on  the  whaling  voyage  in- 
sured. Indeed,  so  much  time  had  elapsed, 
between  the  commencement  of  the  voyage  and 
the  effecting  of  this  policy,  that  it  is  hardly 
credible  ^that  any  loss  should  have  happened 
in  the  early  part  of  it,  which  would  not  have 
been  heard  of  by  the  owners  at  the  time.  But 
supposing  there  was  no  misrepresentation  or 
concealment  affecting  the  case,  we  see  not  why 
this  policy  would  not  cover  any  loss  that  might 
have  happened,  at  any  time  anterior  to  the 
date  of  the  policy,  and  after  any  oil  was  taken 
in." 

End  of  Voyage.  —  A  voyage  is  ended  when 
the  vessel  is  safely  moored  at  its  last  port  of 
discharge  after  a  circuitous  voyage.  Granon 
v.  Hartshorne,  Blatchf.  &  H.  Adm.  454,  10  Fed. 
Cas.  No.  5,689;  The  Elizabeth  Frith,  Blatchf. 
&  H.  Adm.  195,  8  Fed.  Cas.  No.  4,361  ;  The 
Cadmus,  Blatchf.  &  H.  Adm.  139,  .4'  Fed.  Cas. 
No.  2,280. 

In  The  Martha,  Blatchf.  &  H.  Adm.  156,  it 
is  said  :  "  It  must  be  borne  in  mind  that  it 
was  after  the  full  arrival  of  the  vessel  at  her 
port  of  discharge  in  the  United  States  that 
the  seaman  left  her.  She  reached  this  as  her 
last  port  of  discharge,  from  a  circuitous 
voyage,  on  the  21st  of  February,  and  was 
safely  moored  on  the  day  following.  This,  in 
nautical  acceptation,  was  ending  the  voyage. 
The  voyage  denotes  the  transit  to  be  per- 
formed by  the  seaman,  and  it  is  in  this  sense 
that  the  term  is  used  in  the  law  maritime. 
(Emerigon,  Cont.  de  la  Grosse,  c.  8,  §  1  ; 
Frontine  v.  Frost,  3  B.  &  P.  302 ;  The  Baltic 
Merchant,  Edw.  Adm.  86.)" 


But  it  may  appear  from  the  contract  that 
it  was  the  intention  of  the  parties  that  the 
discharge  of  the  cargo  should  be  considered  a 
part  of  the  voyage.  The  Mary  Adelaide 
Randall,  93  Fed.  Rep.  225. 

Place  Not  Clearly  Designated. —  In  The  Brutus, 
2  6611.  (U.  S.)  539,  it  is  said:  "The  term 
voyage  is  frequently  applied  to  the  passage 
of  a  ship  from  one  defined  port  to  another, 
but  it  is  also  sometimes  used  with  a  more 
obscure  reference  to  place,  and  with  a  direct 
limitation  of  time.  Cases  are  familiar  of  an 
insurance  for  a  limited  time  on  a  fishing 
voyage,  or  coasting  voyaye,  or  on  any 
voyage  or  voyages,  without  any  specification 
of  place." 

Tug.  —  The  term  voyage,  however,  as  ap- 
plied to  vessels  engaged  in  foreign  and  inter- 
state commerce,  within  the  meaning  of  th; 
maritime  law,  is  clearly  inapplicable  to  a  tug 
making  short  trips,  generally  not  from  port  to 
port,  but  from  one  body  of  water  to  another, 
merely  furnishing  the  motive  power  to  other 
vessels  bound  on  a  voyage,  not  taking  on 
freight  at  one  port  and  delivering  it  at  another, 
but  picking  up  its  burdens  upon  the  water,  and 
wherever  its  aid  is  invoked,  and  dropping  them 
again  upon  the  water.  It  would  be  a  mis- 
nomer to  apply  the  term  voyage  in  the  sense 
of  the  maritime  law  to  such  trips.  The  John 
Martin,  2  Abb.  (U.  S.)  181. 

But  in  Millaudon  v.  Martin,  6  Rob.  (La.) 
534,  it  was  contended  that  a  tug-boat  plying 
between  New  Orleans  and  the  Gulf  of  Mexico 
performed  only  trips  and  not  voyages;  that 
such  boats  were  a  species  of  ferry-boats  and  did 
not  undertake  a  voyage,  since  voyage  is  de- 
fined by  Bouvier  "  as  the  passage  of  a  ship 
upon  the  sea  from  one  port  to  another."  The 
court  refused  to  sustain  this  contention.  See 
also  Davis  v.  Houren,  6  Rob.  (La.)  255. 

So  in  Roche  v.  McCaldin,  (C.  PI.  Gen.  T.) 
1  Misc.  (N.  Y.)  174,  it  was  held  that  voyage 
as  used  in  a  statute  conferring  jurisdiction 
upon  a  District  Court  should  not  be  restrained 
to  navigation  from  one  port  to  another,  but 
should  include  tugs  plying  about  the  port. 

Each  Trip.  —  Where  a  ship  is  engaged  in 
making  regular  trips  between  two  ports,  it  has 
been  held  that  each  trip  constitutes  a  voyage. 
The  Rose  Culkin,  52  Fed.  Rep.  332;  The 
Alpena,  8  Fed.  Rep.  283  ;  In  re  La  Bourgogne, 
117  Fed.  Rep.  264. 

Touching  at  Several  Ports.  —  "A  voyage  is 
not  limited  to  the  passage  of  a  vessel  from  one 
port  to  another,  but  it  may  include  several 
ports.  (Bouv.  L.  Diet.,  Voyage;  1  Pars.  S. 
&  A.  307.)"  In  re  George  Moncan,  8  Sawy. 
(U.  S.)  353.  This  case  turned  upon  the  ex- 
emption of  Chinese  sailors  from  the  operation 
of  the  exclusion  laws,  when  touching  a  port 
in  the  United  States  while  upon  a  voyage. 

Fishing  Voyage.  —  A  fishing  vessel  being  in- 
sured with  a  clause  prohibiting  her  sailing 
"  on  any  voyage  east  of  Cape  Sable,"  after  a 
given  date,  sailed,  after  that  date,  for  Eastport 
to  procure  bait,  and  suffered  loss  before  ar- 
rival, she  being  at  the  time,  with  the  exception 
of  bait,  manned  and  fully  equipped  for  the 
fishing  grounds  east  of  the  cape.  In  an  action 
on  the  policy,  it  was  held  that  the  term  voyage 
meant  the  enterprise  begun  and  not  the  route 
taken ;  that  it  was  for  the  jury  to  determine 
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VS.    (See  also  VERSUS,  ante.)  —  See  note  I. 

VULCANITE  —  VULCANIZING  COMPOUND.  —  See  note  2. 

VULGAR  LANGUAGE.  —  See  note  3. 

W.  —  See  note  4. 

WAGE  EARNER.  —  See  note  5. 

WAGER.  (See  also  the  titles  GAMBLING  CONTRACTS,  vol.  14,  p.  597; 
Gaming,  vol.  14,  p.  664 ;  and  see  Bet — Betting,  vol.  4>  p-  5-)  —  wager  is 
a  contract  by  which  two  or  more  parties  agree  that  a  certain  sum  of  money  or 
other  thing  shall  be  paid  or  delivered  to  one  of  them  upon  the  happening 
or  not  happening  of  an  uncertain  event.6 


whether  she  was  on  a  voyage  to  Eastport  or 
to  the  fishing  grounds ;  that  if  the  going  to 
Eastport  was  an  independent  voyage,  not  de- 
signed as  a  part  of  the  fishing  voyage,  the 
plaintiffs  could  recover ;  but  if  the  fishing 
grounds  had  been  fixed  -pon  as  the  end  of  the 
voyage,  and  the  stopping  for  bait  was  an 
incidental  part  of  it,  the  plaintiffs  could  not 
recover.  Friend  v.  Gloucester  Mut.  Fishing 
Ins.  Co.,  113  Mass.  326. 

Foreign  Voyage.  —  In  Taber  v.  U.  S.,  1  Story 
(U.  S.)  1,  it  was  held  that  the  terminus  of  a 
voyage  determines  its  character ;  if  it  be 
within  the  limits  of  a  foreign  jurisdiction,  it 
is  a  foreign  voyage,  and  not  otherwise.  It 
was  also  held  that  a  whaling  voyage  was  not 
a  foreign  voyage. 

Trading  Voyage.  —  See  Trading,  vol.  28,  p. 
441. 

Voyage  Policy.  —  A  voyage  policy  limits  the 
risk  from  the  port  at  which  the  risk  com- 
mences to  that  which  the  vessel  is  destined. 
Leeds  v.  Mechanics'  Ins.  Co.,  8  N.  Y.  356. 
See  also  the  title  Marine  Insurance,  vol.  19, 
P-  930. 

1.  Vs.   an    Abbreviation    for   Versus.  —  See 

Smith  v.  Butler,  25  N.  H.  523,  and  see  the 
title  Abbreviations,  vol.  1,  p.  97. 

2.  Vulcanite  —  Vulcanizing  Compound.  —  See 
Goodyear  v.  Rust,  6  Blatchf.  (U.  S.)  229,  10 
Fed.  Cas.  No.  5,584. 

3.  Vulgar  Language.  —  See  the  titles  Blas- 
phemy and  Profanity,  vol.  4,  p.  580 ;  Ob- 
scenity, vol.  21,  p.  759.  And  see  Shields  v. 
State,  89  Ga.  549. 

4.  W.  (See  also  the  title  Abbreviations,  vol. 
J>  P-  97-) — W-  is  an  abbreviation  of  "west." 
Riddle  v.  Messer,  84  Ala.  238  ;  Sibley  v.  Smith, 
2  Mich.  503. 

W.  Pt.  —  In  Detroit  Young  Men's  Soc.  v. 
Detroit,  3  Mich.  184,  it  is  said:  "It  was 
described  in  the  assessment  and  tax  rolls  as 
forty-five  feet  on  Jefferson  avenue,  '  w.  pt.  lot 
11,  sec.  1,  and  e.  pt.  lot  10,  sec.  1,'  etc.,  with- 
out designating  the  number  of  feet  on  each  of 
said  lots.  By  such  a  description  the  property 
cannot  be  known.  No  person  could  fix  its 
boundaries  or  determine  its  locality.  It  is 
entirely  uncertain,  and  the  assessment  of  the 
tax  is  therefore  void." 

W.  Side.  —  TF.  side  sustained  as  an  ab- 
breviation of  "  the  west  side."  Taylor  v. 
Wright,  121  111.  464. 

5.  Wage-Earner.  —  Upon  the  meaning  of  this 
term  as  used  in  a  bankruptcy  act,  the  court,  in 
Dickinson  v.  Consolidated  Traction  Co.,  114 
Fed.  Rep.  232,  said :  "  The  act  defines  wage 
earner  as  an  '  individual  who  works  for  wages, 
salary,  or  hire,  at  a  rate  of  compensation  not 


exceeding  one  thousand  five  hundred  dollars  per 
year,'  and,  if  the  intent  was  to  limit  the  pro- 
tection of  persons  engaged  in  agricultural  pur- 
suits to  those  only  who  were  farming  upon  a 
small  scale,  it  could  easily  have  been  done." 

6.  Wager.  —  Ex  p.  Young,  6  Biss.  (U.  S.) 
67,  following  Bouv.  L.  Diet. ;  In  re  Chandler, 
9  Nat.  Bankr.  Rep.  514,  5  Fed.  Cas.  No.  2,590; 
Thornhill  v.  O'Rear,  108  Ala.  299;  Merchants' 
Sav.,  etc.,  Co.  v.  Goodrich,  75  111.  560  ;  Jordan 
v.  Kent,  (Supm.  Ct.)  44  How.  Pr.  (N.  Y.)  207; 
McGrew  v.  City  Produce  Exch.,  85  Tenn.  572; 
Dunn  v.  Bell,  85  Tenn.  582. 

In  Lester  v.  Buel,  49  Ohio  St.  255,  quoting 
Anson  on  Contracts  166,  it  is  said:  "A  wager 
is  a  promise  to  pay  money,  or  transfer  property 
upon  the  determination  or  ascertainment  of  an 
uncertain  event." 

It  means  the  contract  by  which  a  bet  is  made ; 
and  it  is  applied  also  to  the  thing  or  amount 
bet.    Smoot  v.  State,  18  Ind.  19. 

A  tvager  is  a  contract  by  A  to  pay  money  to 
B  on  the  happening  of  a  given  event,  in  con- 
sideration of  B  paying  money  to  him  on  the 
event  not  happening.  Hampden  v.  Walsh,  1  Q. 
B.  D.  192. 

A  wager  is  defined  as  a  contract  in  which 
the  parties  stipulate  that  they  shall  lose  or  win 
upon  the  happening  of  an  uncertain  event  in 
v  hich  they  have  no  interest  except  that  arising 
from  the  possibility  of  such  gain  or  loss. 
Fareira  v.  Gabell,  89  Pa.  St.  89 ;  Kitchen  v. 
Loudenback,  48  Ohio  St.  188. 

Contract  and  Thing.  —  A  wager  is  ordinarily 
an  agreement  between  two  or  more  that  a  sum  of 
money,  or  some  valuable  thing,  in  contributing 
which  all  agree  to  take  part,  shall  become  the 
property  of  one  or  more  of  them  on  the  hap- 
pening in  the  future  of  an  event  at  the  present 
uncertain,  or  upon  the  ascertainment  of  a  fact 
in  dispute.  The  term  is  applied  both  to  the 
contract  of  betting  or  wagering  and  to  the 
thing  or  sum  bet  or  wagered.  Rich  v.  State, 
38  Tex.  Crim.  199.  See  also  Winward  v.  Lin- 
coln, 23  R.  I.  476;  Harris  v.  White,  81  N.  Y. 
539- 

A  wager  is  something  hazarded  on  the  issue 
of  some  uncertain  event.    Cassard  v.  Hinman, 

1  Bosw.  (N.  Y.)  212. 

A  wager  is  the  bet  or  stake  laid  upon  the 
result  of  the  game.  Woodcock  v.  McQueen,  11 
Ind.  15. 

Illustrations.  —  "A  wager  may  be  defined  as 
a  contract  in  which  the  parties  stipulate  that 
they  shall  gain  or  lose  upon  the  happening  of 
an  uncertain  event,  in  which  they  have  no  in- 
terest except  that  arising  from  the  possibility 
of  such  gain  or  loss.  This  may  be  illustrated 
by  an  example  :    A  and  B  agree,  in  considera- 
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WAGERING  CONTRACT.  (See  als< 
a  contract  in  which  the  parties  stipulat 

•tion  of  a  premium  paid  by  B,  that  if  a  certain 
ship  is  lost  at  sea  A  shall  pay  B  the  value  of 
the  ship.  If  B  has  no  interest  in  the  ship  it 
is  a  wagering  contract,  but  if  B  has  an  interest 
and  will  be  loser  if  the  ship  is  wrecked,  it  is 
a  contract  of  indemnity,  and  not  a  wager.  So, 
if  two  men  agree  that  if  coffee  rises  in  price, 
one  of  them  shall  pay  a  sum  of  money  to  the 
other,  it  is  a  wager,  if  they  have  no  other  in- 
terest in  the  coffee  than  that  growing  out  of  the 
contingency  about  which  they  stipulate.  But  it 
does  not  follow  that  every  contract  which  pro- 
duces such  a  result  is  a  wager;  the  question  is 
one  of  intention,  as  deduced  from  the  facts  and 
circumstances.  Let  us  suppose  that  A  agrees  with 
B  to  buy  a  thousand  bushels  of  wheat  at  two 
dollars  per  bushel,  to  be  delivered  and  paid  for 
at  the  end  of  thirty  days.  If  wheat  rises  in 
value,  A  will  be  gainer,  and  if  it  goes  lower,  he 
will  lose;  but,  inasmuch  as  the  apparent  object 
of  the  contract  is  an  actual  purchase  of  the 
wheat,  it  is  not  a  gaming  contract."  Fareira 
v.  Gabell,  89  Pa.  St.  299. 

Pledge  of  Good  Faith  —  Penalty.  —  Where  two 
parties  put  up  a  sum  of  money  or  property  as 
a  pledge  that  they  will  abide  by  the  terms  of  a 
certain  agreement,  the  property  or  money  to  be 
forfeited  by  way  of  liquidated  damages  in  case 
of  failure  to  abide  by  the  agreement,  the  trans- 
action is  not  a  wager.  Thornhill  v.  O'Rear, 
108  Ala.  299. 

Essential  Elements. —  In  Win  ward  v.  Lincoln, 
23  R.  I.  476,  it  is  said  :  "  The  essential  elements 
of  an  ordinary  wagering  contract  are  (1)  an 
agreement  by  one  party  to  pay  another  a  sum 
of  money  or  give  something  of  value,  if  a  cer- 
tain event  happens;  (2)  a  reciprocal  agreement 
by  the  second  party  to  pay  the  first  a  sum  of 
money,  or  give  something  of  value,  if  a  certain 
contrary  event  happens;  and  (3)  that  the  events 
contemplated  in  the  agreement  shall  be  some- 
thing other  than  the  passing  of  a  consideration 
between  the  parties." 

There  must  be  two  or  more  contracting  parties 
having  mutual  rights  in  respect  to  the  money 
or  thing  wagered.  Misner  v.  Knapp,  13  Ore- 
gon 138. 

A  wager  must  be  upon  the  happening  or  not 
happening  of  an  uncertain  event.  Lester  v. 
Buel,  49  Ohio  St.  255;  Misner  v.  Knapp,  13 
Oregon  138. 

Same  —  Necessity  of  Chance  of  Gain  or  Risk  by 
Both  Parties.  —  In  Edson  v.  Pawlet,  2.2  Vt.  293, 
the  plaintiff,  a  physician,  contracted  with  the 
overseers  of  the  poor  of  the  town  of  P.  that  he 
would  render  medical  services  to  a  pauper,  who 
was  then  chargeable  to  P.,  and  that,  if  the  town 
of  P.  should,  in  a  contemplated  order  of  re- 
moval, succeed  in  establishing  the  legal  settle- 
ment of  the  pauper  to  be  in  the  town  of  S.,  he 
should  receive  from  P.  a  reasonable  compensa- 
tion for  his  services,  but  if  P.  failed  to  estab- 
lish the  settlement  of  the  pauper  to  be  in  S.,  he 
should  receive  nothing  for  his  services;  and  it 
appeared  that  P.  did  succeed,  upon  the  order  of 
removal,  in  establishing  the  settlement  to  be  in 
S.  It  was  held  that  the  contract,  so  made  be- 
tween P.  and  the  plaintiff,  was  not  invalid,  as 
between  them,  but  that  the  plaintiff  might  re- 


WAGER,  ante)  —  "A  wager  ;  that  is, 
that  they  shall  gain  or  lose  upon  the 

cover  from  P.  the  value  of  his  services,  not- 
withstanding it  had  been  adjudged  that,  as  be- 
tween the  towns  of  P.  and  S.,  the  contract  was 
so  far  against  the  policy  of  the  law  that  no  re- 
covery could  be  had  by  P.  for  expenses  for  the 
services  so  rendered.  The  court  said  :  "  It  may, 
perhaps,  be  difficult  to  give  a  legal  definition  of 
a  wager.  In  ordinary  acceptation,  a  wager 
is  the  placing  of  something  valuable,  belonging 
in  part  to  each  of  two  individuals,  in  such  a 
position  that  it  is  to  become  the  sole  property 
of  one,  upon  the  result  of  some  unsettled  ques- 
tion. Each  of  the  parties  risks  something, 
which  he  may  lose,,  and  each  may  gain  some- 
thing, beyond  what  he  risks.  If  he  merely  haz- 
ard the  loss  of  something,  without  any  expecta- 
tion, in  any  event,  of  having  more  in  return 
than  he  ventures,  it  would  not  seem  to  be  a 
wager." 

In  Quarles  v.  State,  5  Humph.  (Tenn.)  561, 
it  was  held  that  in  order  to  constitute  a  ivager 
there  must  be  a  risk  by  both  parties.  The  court 
said  :  "  But  there  is  no  testimony  in  the  case 
that  the  goods  delivered  were  sold  at  a  price 
above  their  value.  The  purchasing  party,  there- 
fore, staked  nothing.  If  he  lost,  he  was  to  pay 
for  the  goods,  their  value  ;  if  he  won,  he  was  to 
pay  nothing.  He,  therefore,  staked  nothing, 
risked  nothing.  The  risk  was  all  on  one  side, 
and  was  not  a  betting  or  wager ;  although  the 
contract,  as  being  against  public  policy  and  pub- 
lic morality,  was  void.  If  the  goods  were  as- 
sessed above  their  value  in  market,  there  was  a 
wager,  and  the  defendant  ought  to  have  been 
convicted."  « 

Each  party  to  the  wager  must  risk  some- 
thing and  have  a  chance  to  make  something. 
Misner  v.  Knapp,  13  Oregon  138. 

Wager,  Premium,  Purse,  Prize,  Reward,  and 
Stake.  —  There  is  a  clear  distinction  between  a 
wager  or  bet  and  a  premium  or  reward.  In  a 
wager  or  a  bet  there  must  be  two  parties,  and 
it  is  known,  before  the  chance  or  uncertain  event 
upon  which  it  is  laid  is  accomplished,  who  are 
the  parties  who  must  either  win  or  lose.  In  a 
premium  or  reward,  there  is  but  one  party  until 
the  act  or  thing  or  purpose  for  which  it  is 
offered  has  been  accomplished.  A  premium  is 
a  reward  or  recompense  for  some  act  done  ;  a 
wager  is  a  stake  upon  an  uncertain  event.  In 
a  premium  it  is  known  who  is  to  give  before 
the  event ;  in  a  wager  it  is  not  known  until 
after  the  event.  Hankins  v.  Ottinger,  115  Cal. 
454  ;  Alvord  v.  Smith,  63  Ind.  58  ;  Delier  v. 
Plymouth  County  Agricultural  Soc,  57  Iowa 
481  Treacy  v.  Chinn,  79  Mo.  App.  651  ;  Jordan 
v.  Kent,  (Supm.  Ct.)  44  How.  Pr.  (N.  Y.)  207; 
People  v.  Fallon,  4  N.  Y.  App.  Div.  88  ;  Porter 
v.  Day,  71  Wis.  296.  See  also  Harris  v.  White, 
81  N.  Y.  532;  Costello  v.  Curtis,  13  N.  Y.  Wkly. 
Dig.  30. 

A  premium  offered  by  an  authorized  corpora- 
tion or  a  private  partnership  to  the  owner  of 
the  horse  that  shall  "  make  the  best  and  quickest 
time,"  or  exhibit  a  certain  rate  of  speed,  in  a 
proposed  trial  of  the  speed  of  horses,  to  be  had 
in  a  proper  place,  is  not  a  bet  or  wager.  Al- 
vord v.  Smith,  63  Ind.  62 ;  Jordan  v.  Kent, 
(Supm.  Ct.)  44  How.  Pr.  (N.  Y.)  207. 
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happening  of  an  uncertain  event  in  which  they  have  no  interest  except  that 
arising  from  the  possibility  of  such  loss."  1 

WAGER  OF  BATTEL.  —  In  old  English  practice,  the  giving  of  a  gage  or 
pledge  to  try  a  cause  by  battel,  or  single  combat.  This  gage  or  vadium  was 
originally  an  actual  security  given  by  both  the  parties ;  the  appellee  (in  pro- 
ceedings by  appeal)  giving  gage  to  defend  himself  by  his  body,  and  the 
appellor  giving  gage  to  make  good  his  charge  in  the  same  manner.  In  writs 
of  right,  and  other  cases  where  the  combat  was  by  champions,  the  giving  of 
gage  was  expressed  by  the  mere  formality  of  the  tenant's  champion  throwing 
dovvn  his  glove  or  gauntlet,  which  the  demandant's  champion  took  up.3 

WAGER  POLICY.  (See  the  titles  Beneficiary  Insurance,  vol.  3, 
pp.  929,  935;  Fire  Insurance,  vol.  13,  p.  136;  Gambling  Contracts,  vol. 
14,  p.  614;  Insurance,  vol.  16,  p.  845;  Life  Insurance,  vol.  19,  p.  80; 
Marine  Insurance,  vol.  19,  p.  940.)  —  Wager  or  gaming  policies  are  those 


In  Harris  v.  White,  81  N.  Y.  539,  it  is  said: 

The  words  in  the  finding  of  the  referee  are 
'bet  or  wager;  '  those  in  the  statute  just  cited 
are  '  bet  or  stakes.'  They  have  substantially 
the  same  meaning.  That  meaning  is  different 
from  that  which  is  now  conveyed  by  the  terms 
'  purses,  prizes,  or  premiums,'  as  used  by  the 
other  finding  of  the  learned  referee." 

Wager  and  Game  Distinguished.  —  A  game  is 
a  thing  played.  A  wager  is  a  bet  or  stake  laid 
upon  the  result  of  the  game.  Woodcock  v.  Mc- 
Queen, 11  Ind.  15. 

Wager  and  Bet.  (See  also  Bet,  vol.  4,  p.  6.) 
—  In  Conner  v.  Ragland,  15  B.  Mon.  (Ky.)  636, 
it  is  said :  "  A  bet  at  any  game,  sport,  or  pas- 
time, may  not  embrace  a  bet  on  an  election,  but 
the  term  wager  is  more  comprehensive,  and  in- 
cludes every  description  of  betting." 

A  wager  is  something  hazarded  on  the  issue 
of  some  uncertain  event.  A  bet  is  a  wager, 
though  a  wager  is  not  necessarily  a  bet.  Cas- 
sard  v.  Hinman,  1  Bosw.  (N.  Y.)  212. 

Election  Wagers.  (See  also  the  title  Elec- 
tions, vol.  10,  p.  854).  —  A  promise  in  writing 
by  one  to  pay  double  the  value  of  a  wagon  and 
harness,  which  was  delivered  to  him,  in  the 
event  that  James  K.  Polk  was  elected  President 
of  the  United  States  over  Henry  Clay,  in  1844, 
was  held  to  be  a  wager  prohibited  by  an  act 
forbidding  betting  on  elections.  Givens  v. 
Rogers,  1 1  Ala.  547. 

Where  the  purchasers  of  land  deposited  with 
a  stakeholder  their  checks  for  five  thousand  dol- 
lars in  favor  of  the  vendor's  agent,  the  parties 
signing  an  agreement  that  the  checks  should 
be  delivered  to  the  payee  in  case  a  vote  to  be 
taken  on  that  day  in  West  Chicago  should  be  in 
favor  of  what  was  known  as  the  West  Side  Park 
bill,  but  in  case  the  majority  of  the  votes  should 
be  cast  against  said  bill,  then  the  checks  were 
to  be  delivered  to  the  drawers,  it  was  held  that 
the  transaction,  standing  by  itself,  without 
reference  to  the  contract  of  the  sale,  was  a 
wager  upon  the  result  of  a  public  election,  and 
one  lacking  equality,  the  risk  being  all  on  one 
side,  and  was  void,  and  that  the  payee  could  not 
maintain  replevin  for  the  checks  against  the 
stakeholder.  Merchants'  Sav.,  etc.,  Co.  v. 
Goodrich,  75  111.  560. 

During  the  pendency  of  an  election  for  Presi- 
dent of  the  United  States,  for  which  office  H. 
and  U.  were  opposing  candidates,  the  defendant 


in  error  agreed  to  sell,  and  the  plaintiff  in  error 
agreed  to  buy,  a  lot  of  hogs  at  the  price  of  nine 
cents  per  pound,  to  be  paid  for  when  H.  should 
be  elected.  The  market  price  of  hogs  at  the 
date  of  the  contract  .was  less  than  four  and  a 
half  cents  per  pound.  In  the  pursuance  of  the 
contract,  the  hogs  were  delivered  by  the  defend- 
ant in  error,  to  the  plaintiff  in  error,  who 
converted  them  to  his  own  use.  The  election 
having  resulted  in  the  defeat  of  H.,  the  defend- 
ant in  error  brought  suit  against  the  plaintiff 
in  error  and  recovered  the  market  value  of  the 
hogs.  It  was  held  that  the  transaction  was  a 
wager.    Lucas  v.  Harper,  24  Ohio  St.  328. 

1.  Fareira  v.  Gabell,  89  Pa.  St.  89. 

Tip3ter.  —  The  plaintiff  was  a  "  tipster,"  i.  e.. 
gave  information  as  to  the  probable  winners  of 
horse  races.  Upon  his  giving  the  name  of  a 
horse  to  the  defendant  as  the  probable  winner 
of  a  certain  race,  it  was  agreed  between  them 
that  the  plaintiff  should  have  two  pounds  on  the 
horse  at  twenty-five  to  one,  that  is  to  say,  that 
if  the  defendant  backed  the  horse  and  won  the 
plaintiff  should  have  fifty  pounds  out  of  his 
winnings,  but  if  the  horse  lost  the  plaintiff 
should  pay  the  defendant  two  pounds.  The 
defendant  did  back  the  horse,  and  it  won,  and 
the  plaintiff  thereupon  claimed  fifty  pounds  out 
of  the  defendant's  winnings.  It  was  held  that 
the  agreement  was  a  wagering  one.  Higgin- 
son  v.  Simpson,  2  C.  P.  D.  76. 

Reward .  —  The  defendants,  the  proprietors  of 
a  certain  medical  preparation  called  "  The  Car- 
bolic Smoke  Ball,"  issued  an  advertisement  in 
which  they  promised  to  pay  one  hundred  pounds 
to  any  person  who  contracted  the  influenza 
after  having  used  one  of  their  smoke  balls  in  a 
certain  specified  manner  and  for  a  certain  spe- 
cified period.  The  plaintiff,  upon  the  faith  of 
the  advertisement,  purchased  one  of  the  defend- 
ant's smoke  balls,  and  used  it  in  the  manner 
and  for  the  period  specified,  but  nevertheless 
contracted  the  influenza.  It  was  held  that  the 
above  facts  established  a  contract  by  the  de- 
fendants to  pay  the  plaintiff  one  hundred 
pounds  in  the  event  which  happened ;  that 
such  a  contract  was  not  a  contract  by  way  of 
wagering  within  8  &  8  Vict.,  c.  109.  Carlill 
v.  Carbolic  Smoke  Ball  Co.,  (1892)  2  Q.  B.  490. 
See  also  Wager,  ante. 

2.  Wager  of  Battel.  —  Burr.  L.  Diet. ;  3  Bl. 
Com.  339. 
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in  which  the  persons  for  whose  use  or  benefit  they  issue  have  no  pecuniary 
interest  in  the  life  or  thing  insured.1 

WAGES.  -  •  (For  a  full  treatment  of  the  subject  see  the  title  Master  and 
Servant,  vol.  20,  p.  3.  As  to  the  assignment  of  wages  see  the  title  Assign- 
ments, vol.  2,  p.  1031  ;  as  to  the  liability  of  stockholders  for  wages  due 
laborers,  etc.,  see  the  title  Stock  and  Stockholders,  vol.  26,  p.  1022;  as 
to  the  right  of  a  parent  to  the  wages  of  his  minor  children,  see  the  title 
PARENT  AND  CHILD,  vol.  21,  p.  1039;  as  to  the  right  of  a  husband  to  his 
wife's  earnings,  see  the  title  HUSBAND  AND  WIFE,  vol.  15,  pp.  813,  832;  as 
to  statutory  preference  of  claims  for  wages  or  salaries  against  insolvents, 
see  the  title  Insolvency  and  Bankruptcy,  vol.  16,  p  695;  as  to  the 
preference  of  wages  in  assignments  for  benefit  of  creditors,  see  the  title 
Assignments  for  Benefit  of  Creditors,  vol.  3,  pp.  19,  80;  as  to  seamen's 
wages,  see  the  title  Seamen,  vol.  24,  p.  96;  as  to  the  wages  of  master  of 
vessel,  see  the  title  Master  of  Vessel,  vol.  20,  p.  17;  as  to  exemptions 
of  wages  from  execution  and  attachment,  see  the  title  Exemptions  (from 
Execution),  vol.  12,  pp.  69,  134,  176,  221,  251;  as  to  mechanic's  liens, 
see  the  title  Mechanics'  Liens,  vol.  20,  p.  255;  as  to  the  compensation 
of  contractors,  see  the  title  INDEPENDENT  CONTRACTORS,  vol.  16,  p.  186; 
as  to  the  recovery  of  wages  for  labor  performed  on  Sundays  or  under  contract 
entered  into  on  Sundays,  see  the  title  SUNDAYS  AND  HOLIDAYS,  vol.  27, 
p.  386;  as  to  the  statutes  regulating  the  medium  of  payment  of  wages,  see 
the  title  Store  Order  Acts.  vol.  26,  p.  1 123 ;  as  to  the  compensation  of 
school  teacher^,  see  the  title  SCHOOLS,  vol.  25,  p.  15  ;  as  to  the  compensation 
of  public  officers,  see  the  title  Pubi  IC  OFFICERS,  vol.  23,  p.  314,  and  see  the 
titles  treating  particular  officers,  such  as  SHERIFFS  AND  CONSTABLES,  vol.  25, 
p.  658,  Clerks  of  Court,  vol.  6,  p.  136,  etc.;  as  to  the  compensation  of 
officers  of  corporations,  see  the  title  OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  vol.  21,  p.  833;  as  to  the  constitutional  provision  against 
increasing  or  decreasing  salaries  of  public  officers  during  their4  terms,  see 
the  title  Public  Officers,  vol.  23,  pp.  400,  406;  and  see  generally  Compen- 
sation, vol.  6,  p.  369;  Emoluments,  vol.  10,  p.  1204;  Fees,  vol.  12,  p.  884; 
SALARY,  vol.  24,  p.  10  £  5.)  "  Wages"  is  defined  as  the  compensation  paid,  or 
to  be  paid,  by  the  day,  week,  etc.,  for  the  services  of  laborers  or  other  sub- 
ordinate or  menial  employees.2  In  a  number  of  cases  distinctions  have  been 
drawn  between  salary  and  wages.    Thus  salary  has  been  defined  as  a  per 

1.  Wager  Policy.  —  Gambs  v.  Covenant  Mut.  Ins.,  etc.,  Co.  v.  Shenandoah  Valley  R.  Co.,  86 
L.  Ins.  Co.,  50  Mo.  47.  Va.  1,  quoting  Bouv.  L.  Diet. 

A  ivager  policy  is  one  which  shows  on  the  In   ordinary  language  the   term   wages  is 

face  of  it  that  the  contract  it  embodies  is  really  usually  employed  to  designate  the  sum  paid  to 

not  an  insurance,  but  a  wager  ;  a  pretended  in-  persons  hired  to  perform  manual  labor.  State 

surance  founded  on  an  ideal  risk,  where  the  v.  Haun,  7  Kan.  App.  509,  quoting  Worcester's 

assured  has  no  interest  in  the  thing  insured.  Diet. 

Sawyer  v.  Dodge  County  Mut.  Ins.  Co.,  37  Wis.         Wages  is  said  to  be  the  reward  agreed  upon 

539,   quoting   Arnold   on   Ins.    17.    .  See   also  by  a  master  to  be  paid  to  his  servant  or  any 

Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  other  person  whom  he  hires  to  do  business  for 

332.  him.    Moore  v.  Hearney,  14  Md.  558. 

A  mere  wager  policy  is  that  in  which  the         Compensation  Determined  by  Work   Done.  — 

party  assured  has  no  interest  in  the  thing  as-  The  word  wages  means  the  compensation  paid 

sured,  and  could  sustain  no  possible  loss  by  to  a  hired  person  for  his  services.    This  com- 

the  event  insured  against  if  he  had  not  made  pensation  to  the  laborer  may  be  a  specified  sum 

such  wager.    Amory  v.  Gilman,  2  Mass.  7.  for  a  given  time  of  services,  or  a  fixed  sum  for 

2.  Wages.  —  Cowdin  v.  Huff,  10  Ind.  83;  a  specified  piece  of  work;  that  is,  payment 
Adcock  v.  Smith,  97  Tenn.  373.  may  be  made  by  the  job.    The  word  wages 

Wages   means    compensation    for   services.  does  not  imply  that  the  compensation  is  to  be 

Delaware,  etc.,  R.  Co.  v.  Oxford  Iron  Co.,  33  determined  solely  upon  the  basis  of  time  spent 

N.  J.  Eq.  201.  in  service,  but  it  may  also  be  determined  by 

Wages  is  defined  as  compensation  given  to  a  the  work  done.    Wages  means  compensation 

hired  person  for  his  or  her  services.    Louisville,  estimated  either  way.    Swift  Mfg.  Co.  v.  Hen- 

etc.,  R.  Co.  v.  Barnes,  16  Ind.  App.  312;  Swift  derson,  99  Ga.  136;  Ford  v.  St.  Louis,  etc.,  R. 

Mfg.  Co.  v.  Henderson,  99  Ga.  136;  Fidelity  Co.,  54  Iowa  728;  Seider's  Appeal,  46  Pa.  St. 
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annum  compensation,  and  wages  as  compensation  paid  for  services  by  the  day, 
week,  etc.1  Another  distinction  is  sometimes  drawn  between  the  terms,  viz., 
that  wages  is  commonly  applied  to  the  payment  for  manual  labor,  or  other 
labor  of  a  menial  or  mechanical  kind ;  while  salary  is  used  to  denote  the  com- 
pensation paid  to  professional  men,  public  officers,  officers  of  corporations, 
etc.a    These  distinctions,  however,  have  not  always  been  recognized  by  the 


57;  Hamberger  v.  Marcus,  157  Pa.  St.  137; 
Adcock  v.  Smith,  97  Term.  373. 

It  has  been  held  that  compensation  at  a  fixed 
percentage  on  work  done  may  be  wages ;  as, 
for  example,  the  compensation  of  an  iron  pud- 
dler  at  so  much  per  ton,  or  the  compensation 
of  a  coal  miner  at  so  much  per  ton.  Pennsyl- 
vania Coal  Co.  v .  Costello,  33  Pa.  St.  241  ; 
Adock  v.  Smith,  97  Tenn.  373. 

The  commissions  or  percentage  of  a  traveling 
salesman  was  held  to  be  wages.  See  Ham- 
berger v.  Marcus,  157  Pa.  St.  137.  See  also 
Moore  v.  Hearney,  14  Md.  563. 

Price  Distinguished  —  Payments  to  Contractor. 
—  "In  Heebner  v.  Chave,  5  Pa.  St.  117,  and 
Pennsylvania  Coal  Co.  v.  Costello,  33  Pa.  St. 
241,  the  '  wages  of  laborers,'  which  the  statute 
was  designed  to  protect,  were  defined  to  be  the 
earnings  of  the  laborer  by  his  personal  manual 
toil,  and  not  the  profits  which  the  contractor 
derives  from  the  labor  of  others.  The  cases 
illustrate  the  distinction  between  the  two  kinds 
of  gains  or  rewards.  It  is  the  difference  be- 
tween the  sale  of  your  own  labor  and  a  sale  of 
another  man's  labor  at  something  more  than 
you  pay  for  it.  What  is  received  for  another's 
labor  over  and  above  what  is  paid  for  it  is 
called  profit,  and  such  profits  were  held  not  to 
be  within  the  protection  of  the  statute."  See 
also  Sleeman  v.  Barrett,  2  H.  &  C.  934  ;  Riley  v. 
Warden,  2  Exch.  59. 

In  Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah  Val- 
ley R.  Co.,  86  Va.  1,  it  was  held  that  the  price 
of  a  locomotive  could  not  be  denominated 
wages  as  that  term  was  used  in  an  act  to 
secure  the  payment  of  wages  to  employees  of 
a  railroad. 

The  compensation  of  a  subcontractor,  em- 
ploying eight  or  nine  men  for  brick  manufac- 
turing, has  been  held  not  to  be  wages.  Riley 
v.  Warden,  2  Exch.  59. 

Where  a  master  builder  contracts  at  a  fixed 
price  to  build  a  house,  the  contract  price  is  not 
wages,  although  he  himself  does  a  part  of  th-a 
work  on  the  house.  Berkson  v.  Cox,  73  Misc. 
(N.  Y.)  339. 

Compensation  for  sawing  wood  at  so  much 
per  thousand  has  been  held  not  to  be  wages. 
Lang  v.  Simmons,  64  Wis.  529. 

In  Campfield  v.  Lang,  25  Fed.  Rep.  128,  it 
was  held  that  a  given  compensation  per  one 
thousand  feet  to  be  paid  for  sawing  lumber  was 
not  tvages. 

A  balance  due  on  a  contract  for  building  a 
bridge  is  not  ivages.  Morse  v.  Robertson,  9 
Hawaii  195. 

Compensation  for  threshing  grain  has  been 
held  not  to  be  wages.  Johnston  v.  Barrills,  27 
Oregon  251. 

Towage.  • —  Section  4251  of  the  United  States 
Revised  Statutes,  providing  that  "  no  canal  boat 
without  masts  or  steam  power,  which  is  re- 
quired to  be  registered,  licensed,  or  enrolled  and 
licensed,  shall  be  subject  to  be  libeled  in  any  of 


the  United  States  courts  for  the  wages  of  any 
person  who  may  be  employed  on  board  thereof 
or  in  navigating  the  same,"  does  not  apply  to  a 
claim  for  towing  such  a  canal  boat  made  by  a 
corporation.  In  Ryan  v.  Hook,  34  Hun  (N.  Y.) 
191,  the  court  said:  "The  word  wages  as 
used  in  this  statute  is  presumed  to  have  been 
used  with  its  ordinary  meaning  of  compensa- 
tion to  a  hired  person  for  his  services.  In 
works  on  maritime  law  it  is  defined  to  be  the 
compensation  allowed  to  seamen  for  their  ser- 
vices on  board  a  vessel  during  a  voyage.  (Ab- 
bott on  Shipping  615;  3  Kent's  Com.  185.) 
Thus  its  popular  meaning  and  its  meaning  in 
admiralty  law  are  substantially  the  same.  To 
hold  that  it  means  towage  would  give  it  a 
strained  and  peculiar  definition." 

Wages  and  Fees  Distinguished.  —  See  Fees, 
vol.  12,  p.  889. 

Wages  in  the  Sense  of  Debts.  —  See  Delaware, 
etc.,  R.  Co.  v.  Oxford  Iron  Co.,  33  N.  J.  Eq. 
201. 

Wages  and  Earnings.  —  "  The  word  wages 
has  a  less  extensive  meaning  and  embraces  a 
smaller  class  of  credits  than  earnings."  People 
v.  Remington,  45  Hun  (N.  Y.)  338.  See  also 
Jenks  v.  Dyer,  102  Mass.  236  ;  Somers  v.  Kel- 
iher,  115  Mass.  167;  Matter  of  Stryker,  73  Hun 
(N.  Y.)  327,  affirmed  158  N.  Y.  526. 

Current  Wages. — ■  See  Current,  vol.  8,  p.  503  ; 
and  the  title  Exemptions  (from  Execution), 
vol.  12,  p.  134.  See  also  Bell  v.  Indian  Live- 
stock Co.,  (Tex.  1889)  11  S.  W.  Rep.  346. 

Garnishment  of  Wages.  —  See  the  title  Gar- 
nishment, vol.  14,  p.  731. 

Full  Wages.  —  See  Full,  vol.  14,  p.  563. 

Wages  —  Construction  of  Statutes  Regulating 
Wages  —  Penalties  Imposed  upon  Railroads  and 
Other  Corporations  for  Nonpayment  of  Wages.  — 
San  Antonio,  etc.,  R.  Co.  v.  Wilson,  4  Tex.  App. 
Civ.  Cas.,  §  323,  50  Am.  &  Eng.  R.  Cas. 
513. 

Wages  Forfeited  for  Desertion.  —  The  wages 
forfeited  for  desertion,  which  are  to  be  paid 
into  the  English  exchequer  under  section  232 
of  the  Mercantile  Shipping  Act  of  1894,  57  & 
58  Vict.,  c.  60,  were  held  to  be  the  wages  due 
after  all  proper  deductions  have  been  made, 
such  as  for  stores  and  advances  supplied  by 
the  master  to  the  seaman.  The  Parkdale. 
(1897)  P.  53- 

1.  Salary  Per  Annum  Compensation.  —  Cowden 
v.  Huff,  10  Ind.  85;  People  v.  Myers,  42  Alb. 
L.  J.  332. 

2.  Salary  Applied  to  Remuneration  for  Higher 
Kinds  of  Services  than  Wages.  —  In  re  Jones, 
(1891)  2  Q.  B.  231;  Gordon  v.  Jennings,  9  Q. 
B.  D.  45  ;  South,  etc.,  Alabama  R.  Co.  v.  Falk- 
ner,  49  Ala.  115;  McLellan  v.  Young,  54  Ga. 
399,  21  Am.  Dec.  276;  Matter  of  Stryker,  158 
N.  Y.  526 ;  People  v.  Remington.  45  Hun  (N. 
Y.)  329;  People  v.  Myers,  42  Alb.  L.  J.  332, 
(Supm.  Ct.  Spec.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  ■ 
368;  Bigley  v.  Bellevue,  158  Pa.  St.  495;  Bell 
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courts,  and  the  terms  have  in  several  cases  been  treated  as  synonymous.1 

WAGON.  (See  also  the  title  Exemptions  (from  Execution),  vol.  12,  p. 
127;  and  see  TEAM,  vol.  27,  p.  997.)  —  Wagon  is  defined  as  follows:  "A 
wheeled  carriage;  a  vehicle  on  four  wheels  and  usually  drawn  by  horses; 
especially  one  used  for  carrying  freight  or  merchandise."  2 


v.  Indian  Live- Stock  Co...  (Tex.  1889)  11  S.  W. 
Rep.  346. 

In  South,  etc.,  Alabama  R.  Co.  v.  Falkner,  49 
Ala.  115,  it  is  said:  "  Wages  certainly  con- 
veys the  idea  of  a  subordinate  occupation  which 
is  not  very  remunerative,  one  of  not  much  in- 
dependent responsibility,  but  rather  subject  to 
immediate  supervision." 

In  Gordon  v.  Jennings,  9  Q.  B.  D.  45,  the 
court  said  :  "  The  term  wages  is  not  applied 
to  the  remuneration  of  a  high  or  important 
officer  of  the  state,  or  a  company,  for  instance, 
but  to  that  of  domestic  servants,  laborers,  and 
persons  of  a  similar  description." 

In  Meyers  v.  New  York,  69  Hun  (N.  Y.) 
295,  it  is  said :  "  Salary  differs  from  wages 
and  denotes  a  higher  degree  of  employment. 
The  term  ivages  indicates  inconsiderable  pay, 
without  excluding  salary,  which  is  suggestive  of 
a  larger  compensation  for  more  important 
service." 

In  Com.  v.  Butler,  99  Pa.  St.  53s,  the  court 
said  :  "  The  truth  is,  and  this  the  lexicograph- 
ers seem  to  hold,  that  if  there  is  any  difference 
in  the  popular  sense  between  salary  and  ivages 
it  is  only  in  the  application  of  them  to  more  or 
less  honorable  services.  A  farmer  pays  his 
farm  hands,  in  common  speech,  wages,  whether 
by  the  day,  the  week,  the  harvest,  or  the  year. 
If  for  any  reason  he  has  occasion  to  employ  an 
overseer,  his  compensation,  no  matter  how 
measured,  is  called  a  salary.  An  ironmaster 
pays  his  workmen  ivages;  his  manager  receives 
a  salary.  A  merchant  pays  wages  to  his  ser- 
vant who  sweeps  the  floor,  makes  the  fire,  and 
runs  his  errands,  but  he  compensates  his  sales- 
man or  clerk  by  a  salary.  How  can  it  make 
any  difference  in  what  way  the  compensation 
is  ascertained  ?"  See  also  Hamburger  v.  Mar- 
cus, 157  Pa.  St.  137. 

Bookkeepers  —  Salesmen  —  Clerk.  —  Upon  the 
meaning  of  the  term  wages  in  a  statute  pre- 
ferring wages,  the  court,  in  Palmer  v.  Van 
Santvoord,  153  N.  Y.  612,  said:  "  Bookkeepers, 
or  persons  employed  to  make  sales  of  merchan- 
dise, or  of  property  manufactured  by  the  cor- 
poration, are,  we  think,  '  employees  '  within  the 
meaning  of  the  act,  and  their  compensation 
earned  is  wages,  whether  such  persons  are 
employed  by  the  day  or  month  or  year,  and 
whether  the  compensation  is  denominated  sal- 
ary or  wages  in  the  contract  of  employment." 

But  in  Matter  of  Stryker,  73  Hun  (N.  Y.I 
327,  affirmed  158  N.  Y.  526,  wages  was  held 
not  to  apply  to  the  remuneration  of  bookkeep- 
ers, superintendents,  and  foremen  paid  by  the 
month,  the  performance  of  manual  labor  by 
whom,  if  performed  at  all,  is  merely  incidental 
to  their  general  employment. 

Compensation  of  Clerk  Wages.  —  See  Cawood  v. 
Wolfley,  56  Kan.  281. 

Compensation  for  Nursing  Sick  Person  Held  to 
Be  Wages.  —  Dempsey  v.  McKennell,  2  Tex.  Civ. 
App.  284. 


Counsel  Fees.  —  The  term  "  ivages  of  em- 
ployees," as  used  in  an  order  directing  the  pay- 
ment of  certain  classes  of  debts  out  of  the 
proceeds  of  the  sale  of  a  railroad  under  fore- 
closure, in  preference  to  the  secured  liens,  does 
not  include  the  services  of  counsel  employed 
for  special  purposes.  In  Louisville,  etc.,  R.  Co. 
v.  Wilson,  138  U.  S.  505,  Brewer,  J.,  said: 
"  The  allowance  to  the  appellant  was  for  three 
matters.  He  does  not  sue  for  services  as  gen- 
eral counsel  of  the  mortgagor  company,  or  for 
salary  as  an  officer  of  that  company.  With 
respect  to  the  provision  in  the  order  of  appoint- 
ment, he  claims  to  come  under  the  descriptive 
words  therein  used,  '  ivages  of  employees.'  If 
that  fails  him,  then  he  appeals  to  the  general 
equity  powers  of  the  court  to  compensate  him 
as  one  whose  services  were  beneficial  to  the 
security  holders.  On  the  meaning  of  the  words 
'  wages  of  employees '  he  cites  the  case  of 
Gurney  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358, 
in  which  an  order  directing  the  receiver  of  a 
railroad  company,  thereby  appointed,  to  pay 
debts  '  owing  to  the  laborers  and  employees  ' 
for  labor  and  services,  was  held  broad  enough 
to  include  a  debt  due  to  Hon.  Jeremiah  S.  Black, 
for  professional  services  as  counsel.  Without 
criticising  that  decision  or  noticing  the  special 
circumstances  which  seemed  in  the  judgment  of 
that  court  to  justify  the  inclusion  of  profes- 
sional services  within  the  descriptive  words  of 
the  appointment,  we  are  of  the  opinion  that  the 
term  '  wages  of  employees,'  as  used  in  the 
order  now  under  consideration,  does  not  in- 
clude the  services  of  counsel  employed  for 
special  purposes.  Vane  v.  Newcombe,  132  U. 
S.  220,  237."  See  also  Matter  of  Stryker, 
73  Hun  (N.  Y.)  327,  affirmed  158  N.  Y. 
526. 

1.  Wages  and  Salary  Used  Synonymously.  — 

Landis  v.  Lincoln  County,  31  Oregon  424; 
Com.  v.  Butler,  99  Pa.  St.  535  ;  Bell  v.  Indian 
Live-Stock  Co.,  (Tex.  1889)  11  S.  W.  Rep.  346. 

In  Morse  v.  Robertson,  9  Hawaii  197,  it  is 
said :  "  Salary  and  wages  are  synonymous. 
Both  mean  a  sum  of  money  periodically  paid 
for  services  rendered." 

2.  Wagon.  —  Hamilton  v.  State,  .22  Ind.  App. 
479 ;  Spikes  v.  Burgess,  65  Wis.  428. 

Buggy. —  In  Gordon  v.  Shields,  7  Kan.  325, 
a  buggy  was  held  not  a  wagon  within  an  ex- 
emption law.  See  also  Smith  v.  Chase,  71  Me. 
164.  But  in  Minnesota  a  contrary  decision 
was  reached.  Allen  v.  Coates,  29  Minn.  48. 
See  also  Dingman  v.  Raymond,  27  Minn.  507; 
Nichols  v.  Claiborne.  39  Tex.  365  :  Kimball  v. 
Jones,  41  Minn.  319,  in  which  last  case  the  vehi- 
cle was  a  light  two-wheeled  carriage,  and  it 
was  held  exempt  as  a  wagon. 

Distinguished  from  Cart.  —  "  It  is  true,  as 
contended  in  the  argument,  that  lexicographers 
define  a  '  cart '  to  be  a  vehicle  with  two  wheels, 
and  a  wagon  one  with  four  wheels.  The 
proof  makes  it  clear  that  the  vehicle  in  ques- 
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WAIFS.  (See  also  the  titles  Larceny,  vol.  18,  p.  456;  Lost  Property. 
vol.  19,  p.  579.)  —  Waifs  are  stolen  property  which  are  waived  or  thrown  away 
by  the  thief  in  his  flight  for  fear  of  being  apprehended.  At  common  law, 
they  belonged  to  the  owner  if  he  followed  or  apprehended  the  thief,  or 
prosecuted  to  conviction  ;  otherwise  they  belonged  to  the  crown.1 


tion  was  not  a  cart,  but  that  it  was  a  wagon 
—  a  large  wagon  with  four  wheels,  and  suita- 
ble to  be  drawn  with  oxen."  Webb  v.  Bran- 
don, 4  Heisk.  (Tenn.)  288.  Compare  Favers 
v.  Glass,  22  Ala.  621. 

Distinguished  from  Dray.  —  A  city  ordinance 
provided  that  "  no  person  or  persons  shall  keep 
a  livery  or  sale  stable,  or  let  out  for  hire  horses 
or  mules  or  other  stock,  carriages,  buggies,  or 
other  vehicles,  *  *  *  without  first  having  ob- 
tained a  license,  *  *  *  provided,  that  nothing 
in  this  section  shall  be  so  construed  as  to  allow 
any  person  to  run  a  dray  for  hire."  Another 
section  provided  that  "  no  person  shall  run  a 
dray,  cart,  or  other  carriage,  in  the  city,  for 
the  purpose  of  hauling  for  the  public,  goods, 
produce,  wares,  or  merchandise  of  any  descrip- 
tion," without  a  license.  It  was  held  that  one 
who  had  taken  a  license  as  the  keeper  of  a 
livery  stable  might  hire  out  a  two-horse  wagon 
by  the  day,  for  the  purpose  of  hauling  lumber, 
without  obtaining  a  license  to  run  a  dray. 
The  court,  in  Griffin  v.  Powell,  64  Ga.  627, 
said  :  "  The  proviso  in  the  ordinance  used  the 
word  '  dray  '  in  its  common  and  popular  sense, 
as  contradistinguished  from  a  wagon  in  its 
common  and  popular  sense  —  and  should  be  so 
construed.  Therefore,  as  P.  did  not  run  a 
dray  for  hire,  as  contemplated  in  the  proviso 
to  the  ordinance,  there  was  no  error  in  sus- 
taining the  certiorari."  Compare  Cone  v. 
Lewis,  64  Tex.  333,  53  Am.  Rep.  767. 

Hackney  Coach.  —  In  Snyder  v.  North  Law- 
tence,  8  Kan.  82,  it  was  held  that  in  a  pro- 
ceeding of  a  criminal  nature,  a  vehicle  de- 
scribed as  a  "  certain  wagon  drawn  by  four 
horses,  and  used  in  the  transportation  of  prop- 
erty, and  for  transferring  goods  of  grocers  and 
merchants,"  cannot  be  considered  as  a  "  hack- 
ney coach,  carriage,  omnibus,  or  dray." 

Hackney  Coach  Held  Not  to  Be  a  Wagon,  — 
Quigley  v.  Gorham,  5  Cal.  418;  Edgecomb  v. 


His  Creditors,  19  Nev.  154.  But  see  Rodgers 
v.  Ferguson,  32  Tex.  533. 

A  Hearse  Is  a  Wagon,  and,  as  such,  exempt 
from  execution,  under  the  Wisconsin  statute. 
Spikes  v.  Burgess,  65  Wis.  430. 

Oil  Wagon.  —  In  Hamilton  v.  State,  22  Ind. 
App.  479,  it  was  held  that  an  oil  wagon  was 
a  wagon  within  a  statute  prohibiting  the  haul- 
ing of  a  load  more  than  two  thousand  five 
hundred  pounds  on  certain  roads  at  certain 
times,  and  that  the  tank  was  a  part  of  the 
load  and  not  of  the  wagon. 

Whether  a  Pleasure  Carriage.  —  A  one-horse 
wagon,  with  a  spring  seat  and  paneled  sides, 
used  only  for  the  carriage  of  persons,  was  held 
to  be  "  a  pleasure  carriage,"  within  the  mean- 
ing of  an  act  establishing  a  certain  turnpike. 
Moss  v.  Moore,  18  Johns.  (N.  Y.)  128.  But 
see  Pardee  v.  Blanchard,  19  Johns.  (N.  Y.)  442. 

Wagon  Work.  —  In  Johnson  v.  Seymour.  19 
Ind.  25,  it  was  held  that  the  terms  wagon 
irork,  as  used  in  such  a  note,  unexplained  by 
circumstances  or  otherwise,  evidently  dp  not 
mean  labor  merely,  but  wagons,  or  perhaps 
parts  of  wagons,  either  complete  or  incomplete, 
including  both  the  materials  and  the  labor 
bestowed  upon  them. 

Wagon  Crossings.  —  In  Sather  v.  Chicago, 
etc.,  R.  Co.,  40  Minn.  91 ,  it  is  held  that  the 
term  wagon  crossing,  as  used  in  a  statute 
requiring  a  railroad  company  to  build  an  1 
maintain  cattle  guards,  referred  to  wagon  roads 
used  for  public  travel,  and  not  to  private  ways 
or  farm  crossings.  See  also  the  title  Cross- 
ings, vol.  8,  p.  335. 

1.  Waifs,  —  Sweet's  L.  Diet. ;  2  Bl.  Com. 
297 ;  2  Steph.  Com.  547. 

The  government's  right  to  waifs,  it  is  said, 
has  never  been  enforced  in  the  United  States 
against  the  true  owner  or  finder  of  the  prop- 
erty. See  Bouv.  L.  Diet.,  title  Waifs ;  2  Kent 
Com.  292. 
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CROSS-REFERENCES. 

For  matters  of  PROCEDURE  relating  to  this  title,  seethe  Encyclopedia  of  Pleading 

and  Practice,  vol.  22,  p.  1064. 
For  waiver  of  presentment,  protest,  or  notice  in  respect  to  negotiable  instruments,  see  in 

this  work  the  title  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

vol.  4,  p.  453  et  seq. 

For  waiver  as  a  valuable  consideration,  see  the  title  CONSIDERA  TION,  vol.  6, 
p.  741. 

For  waiver  of  breach  of  contract,  see  the  title  CONTRACTS,  vol.  7,  p.  88,  and  cross- 
references  there  given. 

For  waiver  by  the  state  of  forfeiture  of  corporation' s  charter,  see  the  title  DISSOLU- 
TION OF  CORPORATIONS,  vol.  9,  p.  596  et  seq. 

For  waiver  of  right  of  redemption  after  mortgage  sale,  see  the  title  EQUITY  OF 
REDEMPTION,  vol.  11,  p.  243. 

For  waiver  of  tort  and  suing  in  assumpsit,  see  the  title  IMPLIED  OR  QUASI 
CONTRACTS,  vol.  15,  p.  1101  et  seq. 

For  waiver  of  discharge  in  bankruptcy  by  new  promise  to  pay,  see  the  title  INSOL- 
VENCY AND  BANKRUPTCY,  vol.  16,  p.  789. 

For  waiver  in  its  relation  to  insurance  contracts,  see  the  title  INSURANCE,  vol.  16, 
p.  830,  and  cross-references  there  given. 

For  waiver  of  right  of  subrogation,  see  the  title  SUBROGATION,  vol.  27,  pp.  270, 
271. 

For  waiver  of  statute  of  frauds,  see  the  title  VERBAL  AGREEMENTS,  ante. 

For  waiver  of  constitutional  and  statutory  rights,  see  the  titles  ARREST,  vol.  2,  p.  910; 
CONSTITUTIONAL  LAW,  vol.  6,  p.  882;  JURY  AND  JURY  TRIAL, 
vol.  17,  p.  1097  et  seq.;  LIMITATION  OF  ACTIONS,  vol.  19,  pp.  167, 
283  et  seq. 

For  waiver  of  liens,  see  the  titles  ATTORNEY  AND  CLIENT,  vol.  3,  p.  463; 
EXECUTION,  vol.  11,  p.  691  et  seq.;  LIENS,  vol.  19,  p.  26  et  seq.; 
MARITIME  LIENS,  vol.  19,  p.  1129  et  seq.;  MECHANICS'  LIENS, 
vol.  20,  p.  493  et  seq.;  and  other  titles  dealing  with  specific  liens. 

For  waiver  of  property  exemptions,  see  the  titles  EXEMPTIONS  {FROM  EXE- 
CUTION}, vol.  12,  p.  190  et  seq.;  EXEMPTIONS  {FROM  TAXATION}, 
vol.  12,  p.  382. 

For  a  further  treatment  of  waiver  in  its  specific  applications,  see  in  this  work  such  titles 
as  AGENCY,  vol.  1,  p.  1181  et  seq.;  ALTERATION  OF  INSTRU- 
MENTS, vol.  2,  p.  259  et  seq.;  CONDITIONAL  SALES,  vol.  6,  p.  474; 
DEMURRAGE,  vol.  9,  pp.  259,  269;  DEPOSITIONS,  vol.  9,  pp.  302,  330; 
DISTRESS,  vol.  9,  p.  617;  DIVIDENDS,  vol.  9,  p.  684;  DOWER,  vol. 
10,  pp.  206,  2ii  et  seq.;  DURESS,  vol.  10,  p.  337;  EXCHANGE  AND 
RE-EXCHANGE,  vol.  11,  p.  567;  EXECUTION,  vol.  11,  p.  617;  EXECU- 
TORS AND  ADMINISTRATORS,  vol.  11,  pp.  784,  785;  FRAUD  AND 
DECEIT,  vol.  14,  p.  159  et  seq.;  INTEREST,  vol.  16,  p.  1050;  LAND- 
LORD AND  TENANT,  vol.  18,  p.  149;  LEASES,  vol.  18,  p.  593; 
MORTGAGES,  vol.  20,  p.  888;  MUNICIPAL  CORPORATIONS,  vol. 
20,  p.  1235;  PLEDGE  AND  COLLATERAL  SECURITY,  vol.  22,  p.  839; 
REWARDS,  vol.  24,  p.  960;  STOCK  AND  STOCKHOLDERS,  vol.  26, 
pp.  842,  943;  STOPPAGE  IN  TRANSITU,  vol.  26,  pp.  1113,  1114; 
TENDER,  vol.  28,  p.  1;  VENDOR  AND  PURCHASER,  ante. 

For  other  matters  generally,  of  Substantive  Law  and  Evidence  related  to  this 
title,  see  the  following  titles  in  this  work  :  ACCORD  AND  SA  TISFACTION, 
vol.  1,  p.  408;  ARBITRATION  AND  AWARD,  vol.  2,  p.  533;  ES- 
TOPPEL, vol.  11,  p.  385;  LACHES,  vol.  18,  p.  95;  MERGER,  vol.  20,  p. 
889;  RELEASE  AND  DISCHARGE,  vol.  24,  p.  282;  RESCISSION, 
CANCELLATION,  AND  REFORMATION,  vol.  24,  p.  604. 

I.  Scope  of  Title.  —  The  consideration  of  the  doctrine  of  waiver  is 
inseparably  associated  with  other  titles.  Few  subjects  of  the  law  involving 
any  extended  discussion  of  the  rights  and  liabilities  of  parties  would  be  com- 
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plete  without  a  treatment  of  waiver  as  related  to  the  particular  matter  in  hand, 
and  therefore  the  law  of  waiver  in  its  special  applications  and  consequences  is 
to  be  found  under  other  appropriate  titles  of  this  work.1  It  is  intended  here 
only  to  present  those  rules  and  principles  governing  generally  the  doctrine  of 
waiver,  with  some  illustrations  of  the  application  of  the  doctrine  in  specific 
instances.  t 

II.  Definition  and  Distinctions  —  1.  Definition.  —  A  waiver  is  the  inten- 
tional relinquishment  of  a  known  right,2  or  such  conduct  as  warrants  an 
inference  of  the  relinquishment  of  such  right.3  A  waiver,  strictly  so  called, 
is  the  result  of  an  intentional  relinquishment  of  a  known  right.4 


1.  See  the  above  table  of  cross-references  and 
the  cross-references  given  in  the  notes  through- 
out this  article. 

2.  Waiver  the  Intentional  Relinquishment  of 
Known  Eight  —  England.  —  Darnley  v.  London, 
etc.,  R.  Co.,  L.  R.  2  H.  L.  43. 

United  States.  —  Bennecke  v.  Connecticut 
Mut.  L.  Ins.  Co.,  105  U.  S.  360;  United  Fire- 
men's Ins.  Co.  v.  Thomas,  (C.  C.  A.)  82  Fed. 
Rep.  406 ;  Sidway  v.  Missouri  Land,  etc.,  Co., 
116  Fed.  Rep.  395. 

Alabama.  —  Walker  v.  Wigginton,  50  Ala. 
583;  Caulfield  v.  Finnegan,  114  Ala.  39. 

Connecticut.  —  Hoxie  v.  Home  Ins.  Co.,  32 
Conn.  40,  85  Am.  Dec.  240 ;  Lewis  v.  Phoenix 
Mut.  L.  Ins.  Co.,  44  Conn.  91 ;  Ward  v.  Metro- 
politan L.  Ins.  Co.,  66  Conn.  227,  50  Am.  St. 
Rep.  80. 

Illinois.  —  Perin  v.  Parker,  25  111.  App.  465, 
affirmed  126  111.  201,  9  Am.  St.  Rep.  571. 

Iowa.  —  Kennedy  v.  Roberts,  105  Iowa  521. 

Maine.  —  See  Stewart  v.  Crosby,  50  Me.  134. 

Massachusetts.  —  Farlow  v.  Ellis,  15  Gray 
(Mass.)  229;  Kent  v.  Warner,  12  Allen  (Mass.) 
563;  Shaw  v.  Spencer,  100  Mass.  39s;  West  v. 
Piatt,  127  Mass.  372;  Holdsworth  v.  Tucker, 
143  Mass.  374. 

Michigan.  —  Warren  v.  Crane,  50  Mich.  301 ; 
Burnham  v.  Interstate  Casualty  Co.,  117  Mich. 
142. 

Minnesota.  —  See  Dawson  v.  Shillock,  29 
Minn.  191. 

Montana.  —  Murray  v.  Heinze,  17  Mont.  353. 

Nebraska.  —  Livesey  v.  Omaha  Hotel  Co.,  5 
Neb.  50 ;  Cutler  v.  Roberts,  7  Neb.  14,  29  Am. 
Rep.  371  ;  Henry,  etc.,  Co.  v.  Fisherdick,  37 
Neb.  227 ;  Kilpatrick  v.  Kansas  City,  etc.,  R. 
Co.,  38  Neb.  640,  41  Am.  St.  Rep.  741. 

New  lersey.  —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  311. 

New  York.  —  Hecht  v.  Brandus,  (C.  PI.  Gen. 
T.)  4  Misc.  (N.  Y.)  61  ;  Kervan  v.  Townsend, 
25  N.  Y.  App.  Div.  261  ;  Cowenhoven  v.  Ball, 
118  N.  Y.  234. 

Oregon.  —  Portland,  etc.,  R.  Co.  v.  Spillman, 
23  Oregon  587. 

Vermont.  —  Donahue  v.  Windsor  County 
Mut.  F.  Ins.  Co.,  56  Vt.  374;  Findeisen  v. 
Metropole  F.  Ins.  Co.,  57  Vt.  520. 

West  Virginia.  —  Peninsular  Land  Transp., 
etc.,  Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.  676. 

Wisconsin.  —  Monroe  Water  Works'  Co.  v. 
Monroe,  no  Wis.  11. 

3.  See  the  title  Rescission,  Cancellation, 
and  Reformation,  vol.  24,  p.  625. 

Conduct  Warranting  an  Inference  of  Relinquish- 
ment. —  Coe  v.  Dial,  12  Tex.  102;  Findeisen 
v.  Metropole  F-  Ins.  Co.,  57  Vt.  520 ;  Penin- 
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sular  Land  Transp.,  etc.,  Co.  v.  Franklin  Ins. 
Co.,  35  W.  Va.  676. 

Waiver  Occurs  where  one  in  possession  of  any 
right  conferred  either  by  law  or  by  contract, 
and  knowing  the  attendant  facts,  does  or  for- 
bears to  do  something  inconsistent  with  the 
existence  of  the  right,  or  his  intention  to  rely 
upon  it.  Bishop  on  Contracts,  §  792,  quoted 
in  Burnham  v.  Interstate  Casualty  Co.,  117 
Mich.  142;  United  Firemen's  Ins.  Co.  v. 
Thomas,  (C.  C.  A.)  82  Fed.  Rep.  407. 

Other  Definitions.  —  The  definition  given  in 
Bouv.  L.  Diet,  as  "  the  relinquishment  or  re- 
fusal to  accept  of  a  right,"  is  quoted  in  San 
Bernardino  Invest.  Ct.  v.  Merrill,  108  Cal.  490; 
White  v.  Nashville,  etc.,  R.  Co.,  7  Heisk. 
(  'enn.)  534  ;  In  re  Auerbach,  23  Utah  529. 

The  General  Meaning  of  Waiver  is  to  relin- 
guish ;  to  abandon ;  not  to  insist  on  or  claim. 
Definition  quoted  in  Virginia  F.  &  M.  Ins.  Co. 
v.  Aiken,  82  Va.  424 ;  Walker  v.  Wigginton,  50 
Ala.  583. 

Waiver  a  Rule  of  Civil  and  Common  Law.  — 

It  is  a  rule  of  the  civil  law,  consonant  with 
reason,  that  any  one  may  renounce  or  waive 
that  which  has  been  established  in  his  favor. 
The  same  rule  obtains  at  common  law.  Coe 
v.  Dial,  12  Tex.  102. 

Meaning  of  Term  Used  in  Statute.  — In  a 
statute  providing  that  "  the  time  for  bringing 
the  suit  *  *  *  may  be  extended  or  waived," 
the  word  "  waived,"  while  meaning  complete 
relinquishment,  refers  only  to  the  time  of  suing 
as  specially  provided  for  in  the  statute,  and 
after  waiver  it  was  held  still  necessary  to  sue 
before  the  demand  was  barred  by  the  general 
statute  of  limitations.  Walker  v.  Wigginton, 
50  Ala.  583. 

Waiver  of  Defective  Machinery  or  Appliances 
by  Servant.  —  The  term  waiver  has  been  ap- 
plied to  the  act  of  a  servant  who  remains  in 
an  employment  after  knowledge  of  defective 
machinery  or  appliances  and  without  promise 
of  amendment.  Worden  v.  Humeston,  etc.,  R. 
Co.,  72  Iowa  201  ;  Ford  v.  Chicago,  etc.,  R.  Co., 
106  Iowa  85.  See  the  title  Master  and  Ser- 
vant, vol.  20,  p.  109. 

The  Phrase  "  Without  Waiver  or  Prejudice " 
imports  into  any  writing  in  which  it  appears 
that  the  parties  have  agreed  that,  as  between 
themselves,  the  receipt  of  money  by  one  and 
its  payment  by  the  other,  shall  not,  because  of 
the  facts  of  the  receipt  and  payment,  have  any 
legal  effect  upon  the  rights  of  the  parties  in 
the  premises.  Genet  v.  Delaware,  etc.,  Canal 
Co.,  170  N.  Y.  278. 

4.  Waiver  the  "Result"  of  Relinquishment. — 
Fraser  v.  ^Etna  L.  Ins.  Co.,  114  Wis.  510. 
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2.  Distinctions  —  Estoppel  in  Pais.  —  It  is  difficult  to  make  a  distinction  between 
waiver  and  estoppel  in  pais  which  will  give  to  each  a  clear  legal  significance 
and  scope,  separate  from  and  independent  of  the  other.  It  is  generally  true, 
however,  that  the  term  waiver,  besides  implying  an  intention  on  the  part  of 
the  person  to  relinquish  a  right,  which  is  not  necessarily  present  in  estoppel,1 
refers  only  to  the  act  or  the  consequence  of  the  act  of  the  party  against  whom 
the  waiver  is  sought  to  be  enforced,  regardless  of  the  attitude  assumed  by 
the  other  party,  whereas  estoppel  in  pais  arises  where,  by  the  fault  of  one 
party,  another  has  been  induced,  ignorantly  or  innocently,  to  change  his 
position  for  the  worse,  in  such  manner  that  it  would  operate  as  a  virtual 
fraud  upon  him  to  allow  the  party  by  whom  he  has  been  misled  to  assert  the 
right  in  controversy.8  This  distinction  is  easily  preserved  in  dealing  only 
with  express  waiver,  but  where  the  waiver  relied  upon  is  constructive,  or 
merely  implied  from  the  conduct  of  a  party,  irrespective  of  what  his  actual 
intention  may  have  been,  it  is  at  least  questionable  if  there  are  not  present 
some  of  the  elements  of  an  estoppel  in  pais.3  In  the  law  of  insurance 
especially,  the  terms  waiver  and  estoppel  in  pais  are  ordinarily  used 
indiscriminately.4 

Ratification.  —  Ratification  differs  from  waiver  in  that  the  former  is  the 
adoption  of  an  unauthorized  contract,  and  relates  back  to  the  execution  of 
the  contract,  making  it  obligatory  from  the  outset,  while  waiver  is  a  renuncia- 
tion of  some  rule  which  invalidates  the  contract,  but  which,  having  been  intro- 
duced for  the  benefit  of  the  contracting  party,  may  be  dispensed  with  at  his 
pleasure.5  Notwithstanding  this  technical  distinction  it  is  apparent  that  the 
terms  are  closely  related,  and  that  a  waiver  may  act  as  a  ratification,  and  a 
ratification  as  a  waiver.    The  terms  have  been  used  interchangeably.6 

Acquiescence.  —  The  term  acquiescence  is  often  used  in  the  decisions  to  denote 
that  species  of  waiver  which  arises  by  tacit  assent,  or  by  the  failure  of  a  person, 
for  an  unreasonable  length  of  time,  to  act  upon  rights  of  which  he  has  full 
knowledge.7  It  seems  that  acquiescence  is  always  a  waiver  and  differs  in 
meaning  from  waiver  only  in  that  the  term  is  limited  in  its  application  to  one 
manner  of  waiver.8 

Other  Distinctions.  —  There  is  also  a  clearly  marked  difference  between  waiver 
and  merger,9  and  between  waiver  and  release. 10 

III.  Essentials  of  Waiver  —  1.  An  Existing  Right.  —  The  term  waiver  or 
to  waive  implies  the  abandonment  of  some  right  which  can  be  exercised,  or 
the  renouncement  of  some  benefit  or  advantage  which,  but  for  such  waiver,  the 
party  relinquishing  would  have  enjoyed.11  There  can  be  no  waiver  unless  at 
the  time  of  its  exercise  the  right  or  privilege  waived  was  in  existence.  There 
can  be  no  waiver  of  a  right  that  has  been  lost.12  It  seems,  however,  that  there 


1.  Waiver  Depending  Solely  on  Intention.  — 

In  Stiepel  v.  German  American  Mut.  L.  Assoc., 
55  Mo.  App.  224,  it  was  held  that  waiver 
differs  from  estoppel  in  that  the  former  de- 
pends solely  upon  the  intention  of  the  party 
against  whom  it  is  invoked.  See  also  infra, 
III.  4.  Intent  —  In  General. 

2.  Distinction  Between  Waiver  and  Estoppel  in 
Pais.  —  Shaw  v.  Spencer,  100  Mass.  395.  See 
the  title  Estoppel,  vol.  n,  p.  446. 

3.  See  the  title  Insurance,  vol.  16,  p.  935. 

4.  Waiver  and  Estoppel  Used  Indiscriminately 
in  Insurance  Law. —  McCormick  v.  Orient  Ins. 
Co.,  86  Cal.  262 ;  Kidder  v.  Knights  Templar, 
etc.,  L.  Indemnity  Co.,  94  Wis.  538.  See  the 
title  Insurance,  vol.  16,  p.  935. 

5.  Distinction  Between  Ratification  and  Waiver. 
—  Reid  v.  Field,  83  Va.  33,  quoting  Hare  on 
Contracts,  p.  282. 


6.  "  Ratification  "  and  "  Waiver  "  Used  Inter- 
changeably.—  See  Kennedy  v.  Roberts,  105 
Iowa  521. 

7.  See  Acquiescence,  vol.  1,  p.  570.  See 
infra,  this  section,  Knowledge  of  Right,  especi- 
ally the  English  cases  cited. 

8.  See  Acquiescence,  vol.  1,  p.  570. 

9.  Merger  Distinguished.  —  See  the  title 
Merger,  vol.  20,  p.  588. 

10.  Release  Distinguished.  —  See  the  title  Re- 
lease and  Discharge,  vol.  24,  p.  284. 

11.  Right  Capable  of  Enjoyment.  —  Farlow  v. 
Ellis,  15  Gray  (Mass.)  229;  Fishback  v.  Van 
Dusen,  33  Minn,  m  ;  Kilpatrick  v.  Kansas  City, 
etc.,  R.  Co.,  38  Neb.  640,  41  Am.  St.  Rep.  741 ; 
Williamson  v.  New  Jersey  Southern  R.  Co.,  29 
N.  J.  Eq.  3n. 

12.  No  Waiver  of  Nonexistent  Right.  —  San 
Bernardino  Invest.  Co.  v.  Merrill,  108  Cal.  490. 
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may  be  a  waiver  of  an  unenforceable  claim  as  well  as  of  a  legal  right.1 

2.  Capacity  and  Authority  —  a.  Capacity  —  (i)  Infants  and  Irresponsible 
Persons.  —  A  valid  waiver,  like  any  other  binding  act,  must  be  by  a  person 
sui juris.  There  can  be  no  waiver  of  his  rights  by  an  infant,2  a  lunatic,3  or 
an  incompetent  or  irresponsible  person.4 

(2)  Married  Women.  —  A  woman  under  the  disability  of  coverture  cannot 
waive  her  rights  either  by  an  express  promise  5  or  by  inattention  or  acqui- 
escence.6 She  may,  however,  waive  her  equity  to  a  settlement  under  certain 
circumstances,7  or  become  estopped  by  her  conduct  where  her  disabilities 
have  been  removed  by  statute.8 

(3)  Corporations.  — ■  There  does  not  appear  to  be  any  rule  in  respect  to 
waiver  peculiar  to  corporations.  The  effect  of  acquiescence  by  a  corporation 
is  the  same  as  in  the  case  of  an  individual,9  and  it  may  ratify  acts  done  on  its 
behalf  if  within  its  granted  powers.10 

b.  Authority.  — The  waiver  must  be  by  the  person  whose  rights  are  to 
be  affected  or  by  some  one  duly  authorized  to  act  for  such  person.11  A  waiver 
by  one  defendant  only  cannot  affect  his  codefendant.18 

3.  Knowledge  of  Right  —  a.  General  Rule.  —  There  can  be  no  waiver 
unless  the  person  against  whom  the  waiver  is  claimed  had  full  knowledge  of 
his  rights  13  and  of  facts  which  will  enable  him  to  take  effectual  action  for  the 


See  also  United  Firemen's  Ins.  Co.  v.  Thomas, 
(C.  C.  A.)  82  Fed.  Rep.  406. 

Similarity  to  Doctrine  of  Election.  —  It  seems 
that  the  doctrine  of  waiver  partakes  of  the 
nature  of  the  rule  governing  an  election  of 
remedies,  which  requires  that  both  remedies 
exist  at  the  time  of  the  election,  and  that  there 
be  the  right  to  resort  to  either.  San  Ber- 
nardino Invest.  Co.  v.  Merrill,  108  Cal.  490. 

1.  Waiver  of  Unenforceable  Claim. —  In  Anglo- 
Nevada  Assur.  Corp.  v.  Nadeau,  90  Cal.  393, 
it  was  held  that  there  might  be  a  waiver  of  a 
right  though  the  remedy  for  its  enforcement 
depended  upon  the  contingency  whether  or  not 
the  defendant  would  plead  the  statute  of  limita- 
tions. 

2.  See  the  title  Agency,  vol.  i,  p.  1184.  See 
generally  the  title  Infants,  vol.  16,  p.  271. 

No  Waiver  by  Infant.  —  Booth  v.  Goodwin,  29 
Ark.  633 ;  Bonnell  v.  Holt,  89  111.  72.  See 
also  Van  v.  Barnett,  19  Ves.  Jr.  102;  Seeley  v. 
Jago,  1  P.  Wms.  389 ;  Carr  v.  Branch,  85  Va. 
597- 

As  to  Who  May  Waive  Homestead  Exemptions 

see  the  title  Exemptions  (from  Execution), 
vol.  12,  pp.  193,  194. 

3.  Lunatics.  —  See  Matter  of  Wharton,  5  De 
G.  M.  &  G.  33  ;  Ashby  v.  Palmer,  1  Meriv.  296. 

4.  Habitual  Drunkard.  —  A  waiver,  of  notice 
of  nonpayment  and  protest  of  a  bill  of  exchange 
by  an  habitual  drunkard,  after  inquisition  and 
finding,  but  before  appointment  of  a  committee, 
is  of  no  effect.  Wadsworth  v.  Sherman,  14 
Barb.  (N.  Y.)  169,  affirmed  Wadsworth  v. 
Sharpsteen,  8  N.  Y.  388,  59  Am.  Dec.  499. 

6.  Smith  v.  French,  2  Atk.  245. 

6.  Blandford  v.  Marlborough,  2  Atk.  545. 
See  the  title  Husband  and  Wife,  vol.  15,  p. 
79Q  et  seq. 

7.  See  the  title  Husband  and  Wife,  vol.  15, 
p.  844. 

8.  See  the  title  Husband  and  Wife,  vol.  15, 
p.  800. 

9.  Acquiescence  by  Corporation  a  Waiver.  — 
Laird  v.  Birkenhead  R.  Co.,  6  Jur.  N.  S.  140 ; 


Hill  v.  South  Staffordshire  R.  Co.,  11  Jur.  N. 
S.  192. 

10.  See  the  titles  Corporations,  vol.  7,  p.  809  ; 
Agency,  vol.  1,  p.  1182. 

11.  Necessity  for  Authority.  —  Deverell  v.  Bol- 
ton, 18  Ves.  Jr.  514.  See  also  M'Culloch  v. 
Gregory,  1  Kay  &  J.  292.  See  the  titles 
Agency,  vol.  1,  pp.  1182,  1183;  Attorney  and 
Client,  vol.  3,  p.  278 ;  Executors  and  Ad- 
ministrators, vol.  11,  p.  919  et  seq.;  Guardian 
and  Ward,  vol.  15,  p.  71. 

12  Waiver  by  One  Defendant.  —  When  a  plain- 
tiff's case  wholly  fails  it  cannot  be  aided  by 
the  gift  or  waiver  of  one  defendant  as  against 
his  codefendant.     Hollingsworth  v.  Shakeshaft, 

14  Beav.  492,  21  L.  J.  Ch.  722. 

13.  Knowledge  Essential  —  England.  —  Blen- 
nerhassett  v.  Day,  2  Ball.  &  B.  128;  Vyvyan  v. 
Vyvyan,  30  Beav.  65  ;  Austin  v.  Chambers,  6 
CI.  &  F.  1  ;  Strange  v.  Fooks,  4  Giff.  408  ;  Life 
Assoc.  v .  Siddall,  7  Jur.  N.  S.  785  ;  Prideaux  v. 
Lonsdale,  9  Jur.  N.  S.  488;  Elsey  v.  Adams,  10 
Jur.  N.  S.  459;  Marker  v.  Marker,  9  Hare  15, 

15  Jur.  663;  Atty.-Gen.  v.  Great  Northern  R. 
Co.,  15  Jur.  387;  Darnley  v.  London,  etc.,  R. 
Co.,  L.  R.  2  H.  L.  43  ;  Beauchamp  v.  Winn,  L, 
R.  6  111.  L.  223  ;  Hotchkiss  v.  Middlekauf,  96 
Va.  649;  Willmott  v.  Barber,  15  Ch.  D.  105,  49 
L.  J.  Ch.  792,  43  L.  T.  N.  S.  95,  28  W.  R.  911  ; 
La  Banque  Jacques-Cartier  v.  La  Banque 
D'Epargne,  13  App.  Cas.  1 1 1,  57  L.  J.  P.  C.  42  ; 
Cholmondeley  v.  Clinton,  2  Meriv.  362,  16  Rev. 
Rep.  167;  Ex  p.  Chambers,  2  Mont.  &  A.  476. 

United  States.  —  Bennecke  v.  Connecticut 
Mut.  L.  Ins.  Co.,  105  U.  S.  359. 

Arkansas.  — ■  State  v.  Churchill,  48  Ark.  445. 

Maine.  —  Oldtown,  etc.,  R.  Co.  v.  Veazie,  39 
Me.  571. 

Massachusetts.  —  Farlow  v.  Ellis,  is  Gray 
(Mass.)  229;  Smith  v.  Dennie,  6  Pick.  (Mass.) 
262,  17  Am.  Dec.  368. 

Nebraska.  —  Livesey  v.  Omaha  Hotel  Co.,  5 
Neb.  50;  Cutler  v.  Roberts,  7  Neb.  14,  29  Am. 
Rep.  371  ;  Henry,  etc.,  Co.  v.  Fisherdick,  37 
Neb.  227. 
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enforcement  of  such  rights.*  No  one  can  acquiesce  in  a  wrong  while  ignorant 
that  it  has  been  committed,  and  that  the  effect  of  his  action  will  be  to 
confirm  it.2 

b.  Illustrations  —  Contracts  Generally.  —  To  constitute  a  waiver  on  the 
part  of  one  part}'  to  a  contract,  of  the  performance  of  the  contract  on  the 
part  of  the  other  party,  it  must  be  shown  that  the  party  alleged  to  have 
waived  his  rights  had  knowledge  of  what  the  other  party  had  done  contrary 
to  the  terms  of  the  contract  and  what  part  thereof  he  had  failed  to  perform ; 3 
and  if  the  contract  is  affirmed  in  ignorance  of  facts  by  which  it  is  invalidated 
there  is  no  waiver  of  the  right  to  rescind.4 

Vendor  and  Purchaser.  —  A  vendee  does  not  waive  objections  to  the  title,  if, 
at  the  time,  he  is  ignorant  of  the  defects  in  the  title;5  and  even  though  he 
may  have  accepted,6  or,  by  his  conduct,  waived  his  right  of  inquiry  into  the 
title,7  yet  if  it  subsequently  appears  before  completion  that  the  vendor  cannot 
give  a  good  title,  the  court  will  not  force  a  conveyance  upon  the  purchaser. 
And  acceptance  of  the  title  which  will  prevent  the  purchaser  from  getting  rid 
of  his  purchase  on  account  of  a  defect,  will  not  preclude  him  necessarily  from 
compensation  for  such  defect.8 

Insurance  Contracts.  — ■  Where  an  insurance  company  is  ignorant  of  the  fact  of 
the  violation  of  a  condition  of  the  policy,  acts  which  ordinarily  operate  to 
waive  the  forfeiture  will  not  have  that  effect.9 

Waiver  of  Discharge  by  Surety.  —  A  new  promise  to  pay  or  acknowledgment 
of  liability  by  a  surety,  after  his  discharge,  will  not  amount  to  a  waiver  unless 
made  with  full  knowledge  of  the  facts.10 


New  Hampshire.  —  Fuller  v.  Bean,  34  N.  H. 
290. 

New  York.  —  Hammett  v.  Linneman,  48  N. 
Y.  399- 

Oregon.  —  Portland,  etc.,  R.  Co.  v.  Spillman, 
23  Oregon  587. 

Tennessee.  —  Traynor  v.  Johnson,  1  Head 
(Tenn.)  51. 

Vermont.  — ■  Boynton  v.  Braley,  54  Vt.  92. 

Virginia.  —  Montague  v.  Massey,  76  Va.  314. 

See  also  the  titles  Agency,  vol.  1,  p.  1189; 
Rescission,  Cancellation,  and  Reformation, 
vol.  24,  p.  626 ;  Stock  and  Stockholders,  vol. 
26,  pp.  942,  943. 

Knowledge  Essential  Whether  Waiver  Express 
or  Implied. —  Bennecke  v.  Connecticut  Mut.  L. 
Ins.  Co.,  105  U.  S.  359. 

1.  Knowledge  for  Enforcing  Rights.  —  Current 
suspicions  and  rumors  are  not  enough.  There 
must  be  knowledge  of  facts  which  will  enable 
the  party  to  take  effectual  action.  Nothing 
short  of  this  will  do.  Pence  v.  Langdon,  99 
U.  S.  578. 

2.  Knowledge  of  Wrong  Committed,  and  Con- 
firmatory Effect  of  Act.  —  Pence  v.  Langdon,  99 
U.  S.  578;  De  Bussche  v.  Alt,  8  Ch.  D.  286, 
47  L.  J.  Ch.  381,  38  L.  T.  N.  S.  370;  Murray 
v  Palmer,  2  Sch.  &  Lef.  486. 

3.  Waiver  in  Respect  to  Contracts  Generally. — 
Murray  v.  Heinze,  17  Mont.  353. 

The  Acceptance  of  Completed  Work  in  Ignorance 
of  Defects  which  could  not  reasonably  have 
been  discovered  at  the  time  is  no  waiver  of  a 
claim  for  breach  of  contract.  Dodge  v.  Minne- 
sota Plastic  Slate  Roofing  Co.,  14  Minn.  49. 

4.  Affirmation  of  Contract  in  Ignorance  of  Facts. 
—  Pratt  v.  Philbrook,  41  Me.  132. 

Fraud  cannot  be  condoned  unless  there  is  a 
full  knowledge  of  the  facts.  Jones  v.  Thomas, 
11  W.  R.  50;  Moxon  v.  Payne,  L.  R.  8  Ch.  881, 
43  L.  J.  Ch.  240. 


5.  Vendor  and  Purchaser.  —  Bown  v.  Stenson, 
24  Beav.  631  ;  Bousfield  v.  Hodges,  33  Beav. 
90 ;  M'Culloch  v.  Gregory,  1  Kay  &  J.  294 ; 
Gans  v.  Renshaw,  2  Pa.  St.  34,  44  Am.  Dec. 
152;  Jones  v.  Taylor,  7  Tex.  244,  56  Am.  Dec. 
48;  Cooper  v.  Singleton,  19  lex.  260,  70  Am. 
Dec.  333.  See  also  Dixon  v.  Astley,  1  Meriv. 
133;  Jenkins  v.  Hiler,  6  Ves.  Jr.  654,  note. 
And  see  the  title  Vendor  and  Purchaser, 
ante. 

6.  Acceptance  of  Title  Without  Knowledge  No 
Waiver. —  Blatchford  v.  Kirkpatrick,  6  Beav. 
236  ;  Ward  v.  Trathen,  14  Sim.  82. 

7.  Warren  v.  Richardson,  Younge  1. 

8.  Hughes  v.  Jones,  3  De  G.  F.  &  J.  316, 
Turner,  L.  J. 

9.  See  the  title  Insurance,  vol.  16,  p.  935  el 
seq. 

Knowledge  by  Company.  —  Hoxie  v.  Home 
Ins.  Co.,  32  Conn.  21,  85  Am.  Dec.  240;  North 
British,  etc.,  Ins.  Co.  v.  Steiger,  13  111.  App. 
482 ;  Robertson  v.  Metropolitan  L.  Ins.  Co.,  88 
N.  Y.  541  ;  Globe  Mut.  L.  Ins.  Co.  v.  Wolff, 
95  U.  S.  326  ;  Bennecke  v.  Connecticut  Mut.  L. 
Ins.  Co.,  105  U.  S.  355. 

The  Acceptance  of  an  Overdue  Premium  Without 
Knowledge  of  the  Death  of  the  Insured  has  been 
held  to  be  no  waiver.  Lewis  v.  Phoenix  Mut. 
L.  Ins.  Co.,  44  Conn.  72. 

Permission  to  Insured  to  Travel,  in  IgnoraDce 
of  Forfeiture  of  Policy  and  Death  of  Insured.  — 
There  is  no  waiver  of  a  forfeiture  of  an  insur- 
ance policy,  by  the  issuance  of  a  permit  to  the 
insured  to  reside  and  travel  south  of  a  certain 
parallel,  in  ignorance  of  the  fact  that  the  in- 
sured had  already  forfeited  the  policy  by  going 
into  the  forbidden  territory  and  was  dead. 
Bennecke  v.  Connecticut  Mut.  L.  Ins.  Co.,  105 
U.  S.  360. 

10.  Waiver  of  Discharge  by  Surety. —  Gamage 
v.  Hutchins,  23  Me.  565. 
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irregularities  in  a  Mortgage  Sale  are  not  waived  except  with  a  knowledge  of 
such  irregularities.1 

c.  Constructive  Knowledge.  —  It  is  undoubtedly  true  that  the  knowl- 
edge essential  to  a  waiver  may  be  constructive  as  well  as  actual.  A  party 
cannot  wilfully  shut  his  eyes  to  what  he  might  readily  have  known  and  ought 
to  have  known.*  Nevertheless,  one  cannot  be  fixed  with  a  knowledge  of 
facts  which  were  not  reasonably  apparent  or  ascertainable,  or  into  which  he 
was  not  bound  to  inquire.3 

d.  Burden  of  Proof.  —  The  burden  of  proving  knowledge  is  on  one  who 
relies  upon  a  waiver,4  and  such  knowledge  must  be  plainly  made  to  appear.5 
Certainly  a  presumption  of  waiver  cannot  be  rested  on  a  presumption  that 
the  right  alleged  to  have  been  waived  was  known.® 

4.  Intent  —  a.  In  General.  —  The  validity  of  a  waiver  requires  that  it 
shall  have  been  made  intentionally  and  voluntarily.7  Indeed,  voluntary 
choice  is  of  the  essence  of  waiver,8  and  the  view  that  waiver  is  a  legal  result 
operating  upon  a  certain  state  of  facts,  independent  of  intent,  has  been 
declared  to  be  without  foundation.9 

Waiver  Must  Be  Intentional  or  Act  as  Estoppel.  —  It  has  been  held  that  a  waiver 
never  occurs  unless  intended,  or  where  the  act  relied  on  ought  in  equity  to 
estop  the  party  from  denying  it.10 

b.  Implied  Intent.  —  The  intent  to  waive  may  appear  as  a  legal  result 
of  conduct.  The  actuating  motive,  or  the  intention  to  abandon  a  right,  is 
generally  a  matter  of  inference  to  be  deduced  with  more  or  less  certainty 
from  the  external  and  visible  acts  of  the  party,  and  all  the  accompanying 


1.  Necessity  for  Knowledge  of  Irregularities  in 
Mortgage  Sale. —  Meriwether  v.  Craig,  118  Ind. 
301.    Compare  Bush  v.  Sherman,  80  111.  160. 

2.  Constructive  Knowledge.  —  Pence  v.  Lang- 
don,  99  U.  S.  578;  Tobin  v.  Western  Mut.  Aid 
Soc,  72  Iowa  261. 

3.  Facts  Must  Se  Reasonably  Apparent.  — 
Dodge  v.  Minnesota  Plastic  Slate  Roofing  Co., 
14  Minn.  49.  See  also  the  title  Insurance, 
■vol.  16,  p.  936. 

4.  See  the  title  Rescission,  Cancellation, 
and  Reformation,  vol.  24,  p.  626. 

5.  Montague  v.  Massey,  76  Va.  307. 

6.  Ward  v.  Metropolitan  L.  Ins.  Co.,  66 
Conn.  227,  50  Am.  St.  Rep.  80. 

7.  Necessity  for  Intent  —  England.  —  Darnley 
v.  London,  etc.,  R.  Co.,  L.  R.  2  H.  L.  43. 

United  States.  —  White  v.  Connecticut  Mut. 
L.  Ins.  Co.,  4  Dill.  (U.  S.)  183  ;  Bennecke  v. 
Connecticut  Mut.  L.  Ins.  Co.,  105  U.  S.  359. 

California.  —  San  Bernardino  Invest,  Co.  v. 
Merill,  108  Cal.  490. 

Connecticut.  —  Fitch  v.  Woodruff,  etc.,  Iron 
Works,  29  Conn.  91. 

Illinois.  —  Ramsay  v.  Tully,  12  111.  App.  463; 
North  British,  etc.,  Ins.  Co.  v.  Steiger,  13  111. 
App.  482. 

Massachusetts.  —  Smith  v.  Denning,  6  Pick. 
(Mass.)  262,  17  Am.  Dec.  368. 

Michigan.  —  Warren  v.  Crane,  50  Mich.  301; 
Burnham  v.  Interstate  Casualty  Co.,  117  Mich. 
142. 

Nebraska.  —  Livesey  v.  Omaha  Hotel  Co.,  5 
Neb.  50 ;  Cutler  v.  Roberts,  7  Nev.  14,  29  Am. 
Rep.  371  ;  Henry,  etc.,  Co.  v.  Fisherdick,  37 
Neb.  227. 

New  Hampshire.  —  Fuller  v.  Bean,  34  N.  H. 
290. 

New  Jersey.  —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  311. 
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New  York.  —  Macedon,  etc.,  Plank  Road  Co. 
v.  Lapham,  18  Barb.  (N.  Y.)  312;  Hammett  v. 
Linneman,  48  N.  Y.  399. 

Oregon.  —  Portland,  etc.,  R.  Co.  v.  Spillman, 
23  Oregon  587.  < 

Pennsylvania.  —  Diehl  v.  Adams  County  Mut. 
Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302. 

Tennessee.  —  Traynor  v.  Johnson,  1  Head 
(Tenn.)  51. 

Utah.  —  In  re  Auerbach,  23  Utah  529. 

Vermont.  —  Findeisen  v.  Metropole  F.  Ins. 
Co.,  57  Vt.  520. 

Instructions.  —Upon  the  question  of  waiver 
an  instruction  that  if  the  party  alleged  to  have 
waived  his  right,  in  a  certain  conversation  in- 
tended and  so  expressed  himself  as  to  be  under- 
stood by  the  other  party,  in  the  exercise  of 
common  understanding,  as  waiving  his  right, 
and  was  so  understood,  he  did  waive  such  right, 
is  not  objectionable.  Pope  v.  Machias  Water 
Power,  etc.,  Co.,  52  Me.  535. 

8.  Voluntary  Choice  the  Essence  of  Waiver.  — 
Farlow  v.  Ellis,  15  Gray  (Mass.)  229;  Fish- 
back  v.  Van  Dusen,  33  Minn.  11 1;  Kilpatrick 
v.  Kansas  City,  etc.,  R.  Co.,  38  Neb.  640,  41 
Am.  St.  Rep.  741. 

9.  Kennedy  v.  Roberts,  105  Iowa  521. 

10.  Must  Be  Intentional  or  Act  as  Estoppel.  — 
Diehl  v.  Adams  County  Mut.  Ins.  Co.,  58 
Pa.  St.  443,  98  Am.  Dec.  302;  Ross  v.  Swan,  7 
Lea  (Tenn.)  467;  Kidder  v.  Knights  Templar, 
etc.,  L.  Indemnity  Co.,  94  Wis.  538.  See  also 
Ex  p.  Adamson,  8  Ch.  D.  807  ;  Bigelow  on  Es- 
toppel, p.  27. 

Conduct  Not  Intended  as  a  Waiver  and  Not 
Relied  upon  as  Such  by  the  other  party  will  not 
be  held  to  be  a  waiver.  Findeisen  v.  Metro- 
pole  F.  Ins.  Co.,  57  Vt.  520  ;  Peninsular  Land 
Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co.,  35  W. 
Va.  676. 
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circumstances  of  the  transaction,  regardless  of  whether  there  was  an  actual 
or  expressed  intent  to  waive,1  or  even  if  there  was  an  actual  but  undisclosed 
intention  to  the  contrary.2  The  decisions  declaring  intent  to  be  the  essence 
of  waiver  recognize  that  the  intent  may  be  inferred  from  a  party's  conduct.3 

c.  Evidence  of  Intent.  —  The  existence  of  an  intent  to  waive  is  a  ques- 
tion of  fact,4  and  must  be  made  clearly  to  appear.5  The  best  evidence  of 
intention  is  to  be  found  in  the  language  and  conduct  of  the  parties.  The 
true  inquiry  is,  what  was  said  or  done,  and  whether  thereby  a  person  has 
willingly  given  up  or  forborne  to  claim  the  benefit  of  a  condition  in  his  favor. 
The  secret  understanding  of  a  party  is  immaterial  on  the  question  of  waiver.6 

Kebuttal  of  Presumption  of  Waiver.  —  Under  certain  circumstances  there  arises  a 
presumption  of  intent  to  waive,  but  presumptive  evidence  of  waiver  may  be 
controlled  and  explained.7  This,  however,  cannot  be  done  by  showing  a 
subsequent  declaration  of  intention.  The  proof  in  rebuttal  must  be  drawn, 
by  a  fair  inference,  from  the  acts  of  the  person.8 

Act  to  Show  Intent  Must  Be  Voluntary.  —  The  act  relied  on  to  show  intent  to 
waive  must  have  been  done  voluntarily  and  in  the  absence  of  compulsory 
or  particularly  urgent  circumstances.  If  such  circumstances  exist,  the 
presumption  of  an  intention  to  waive  does  not  arise.9 


1.  Implied  Intent  —  England.  —  Simpson  v. 
Sadd,  4  De  G.  M.  &  G.  673  ;  Blacklow  v.  Laws, 
2  Hare  47;  Buroughs  v.  Oakley,  3  Swanst.  159. 

United  States.  —  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  Rep.  245. 

Illinois.  —  Page  v.  Greeley,  75  111.  400. 

Massachusetts.  —  West  v.  Piatt,  127  Mass. 
372;  Holdsworth  v.  Tucker,  143  Mass.  374. 

Missouri.  —  Michigan  Sav.,  etc.,  Assoc.  v. 
Missouri,  etc.,  Trust  Co.,  73  Mo.  App.  161. 

New  Hampshire.  —  Fuller  v.  Bean,  34  N.  H. 
290. 

Tennessee.  —  Traynor  v.  Johnson,    1  Head 

fi'enn.)  54. 

Wisconsin.  —  Monroe  Water  Works'  Co.  v. 
Mcnroe,  110  Wis.  11;  Fraser  v.  JEtna  L.  Ins. 
Co.,  114  Wis.  510. 

See  infra,  this  title,  Manner  and  Proof  of 
Waiver  —  By  Conduct. 

Illustration.  —  Where  an  attorney  con- 
sented that  an  officer  might  take  a  receipt  for 
-;oods  attached,  it  was  erroneous  to  instruct  the 
jury  that  such  consent  should  have  been  with 
the  intention  of  assuming  the  risk.  Wright  v. 
Willis,  2  Allen  (Mass.)  191.  . 

2.  Upton  v.  Sturbridge  Cotton  Mills,  111 
Mass.  446. 

Illustrations. —  The  unconditional  acceptance 
of  a  premium  on  a  policy  of  insurance  after  it 
has  lapsed  for  nonpayment  of  the  premium  at 
the  proper  time  or  for  any  other  cause,  of  which 
the  company  had  knowledge,  is  a  waiver.  It  is 
otherwise  where  the  payment  is  accepted  con- 
ditionally. Fraser  v.  .(Etna  L.  Ins.  Co.,  114 
Wis.  510. 

Where  a  city  paid  a  waterworks  company  the 
rentals  agreed  upon  for  several  successive  years 
without  complaint,  it  waived  any  claim  for  in- 
adequate water  pressure  or  insufficient  service. 
Monroe  Water  Works'  Co.  v.  Monroe,  no  Wis. 
1 1 

Intention  to  Waive  Objections  Presumed  from 
Silence. —  Warren  v.  Glynn,  37  N.  H.  340. 

3.  Doctrine  of  Implied  Intent  Recognized.  — 
Kennedy  v.  Roberts,  105  Iowa  521 ;  Farlow  v. 
Ellis,  15  Gray  (Mass.)  229;  Fishback  v.  Van 

1 


Dusen,  33  Minn,  in;  Williamson  v.  New  Jer- 
sey Southern  R.  Co.,  29  N.  J.  Eq.  311. 

4.  Intent  a  Question  of  Fact. —  Donahue  v. 
Windsor   County   Mut.  F.  Ins.  Co.,   56  Vt. 

374- 

5.  Intention  Must  Clearly  Appear. —  Johnston 
v.  Yale,  19  La.  Ann.  212;  Montague  v.  Massey, 
76  Va.  307 ;  Peninsular  Land  Transp.,  etc.,  Co. 
v.  Franklin  Ins.  Co.,  35  W.  Va.  676. 

6.  Evidence  of  Intention.  —  Hambleton  v. 
Home  Ins.  Co.,  6  Biss.  (U.  S.)  91.  See  also 
Taft  v.  Dickinson,  6  Allen  (Mass.)  553;  Farlow 
v.  Ellis,  15  Gray  (Mass.)  229;  West  v.  Piatt, 
127  Mass.  372;  Fishback  v.  Van  Dusen,  33 
Minn,  fit; 

Intent  Cannot  Be  Inferred  from  Knowledge.  — 

An  intent  to  waive  cannot  be  inferred  from  the 
mere  fact  of  knowledge,  in  the  face  of  an  ex- 
press stipulation  of  the  contract  made  and  de- 
livered subsequent  to  such  knowledge.  United 
Firemen's  Ins.  Co.  v.  Thomas,  (C.  C.  A.)  82 
Fed.  Rep.  406. 

Facts  Failing  to  Show  Intent.  —  The  fact  that 
one  holding  a  prior  lien  on  property  which  was 
conveyed  to  a  trustee  to  pay  debts,  accepts  in- 
terest from  the  trustee  in  the  second  deed  is  no 
evidence  of  waiver  or  an  intention  to  waive 
his  right  of  priority.  Nelson  v.  Ratliff,  72 
Miss.  656. 

7.  Farlow  v.  Ellis,  15  Gray  (Mass.)  229. 

8.  Evidence  in  Rebuttal.  —  Bown  v.  Stenson, 
24  Beav.  631;  Traynor  v.  Jo.  nson,  1  Head 
(Tenn.)  54. 

9.  Act  Must  Be  Voluntary  —  Illustrations. — 

Ramsey  v.  Tully,  12  111.  App.  463.  In  this  case 
the  appellants  were  engaged  in  the  construction 
of  a  work  for  the  completion  of  which  they  had 
given  bond.  While  the  work  was  but  partially 
finished  they  were  unable  to  obtain  the  requisite 
material  anywhere  except  from  the  appellees, 
who  had  contracted  to  furnish  the  same.  They 
notified  the  appellees  of  their  necessity  and  re- 
quested them  to  comply  with  their  contract. 
It  was  held  that  an  acceptance  of  material  from 
the  appellees  under  such  circumstances,  after 
the  time  for  delivery  had  passed,  was  not  volun- 
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5.  Consideration.  —  A  waiver,  to  be  operative,  must  be  supported  by  an 
agreement  founded  on  a  valuable  consideration,1  or  the  act  relied  upon  as  a 
waiver  must  be  such  as  to  estop  a  party  from  insisting  on  the  right  claimed 
to  have  been  relinquished.3  Nevertheless,  a  consideration  such  as  is  necessary 
to  support  a  contract  is  not  always  essential  to  a  waiver.3 

Consideration  in  Relation  to  Waiver  of  Forfeitures  of  Insurance  Policies.  —  It  has  been 
declared  that  a  lapsed  policy  of  insurance  can  only  be  restored  by  an  actual 
payment  and  acceptance  of  the  premium,  or  a  contract  based  upon  a  sufficient 
consideration.4  However,  it  has  been  broadly  asserted,  that  if,  in  any  nego- 
tiations or  transactions  with  the  insured,  after  knowledge  of  the  forfeiture, 
the  company  recognizes  the  continued  validity  of  the  policy  or  does  acts  based 
thereon,  or  requires  the  insured  by  virtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  is  waived  as  a  matter  of  law,  and  that 
such  a  waiver  need  not  be  based  upon  any  new  agreement  or  an  estoppel.5 


tary  in  such  a  sense  as  to  evince  an  intention 
to  waive  their  right  to  claim  damages  for  the 
delay. 

In  Ketchum  v.  Wells,  19  Wis.  26,  the  plain- 
tiff contracted  to  deliver  to  the  defendants  a 
certain  quantity  of  stave  bolts  of  certain  dimen- 
sions, and  delivered  a  portion  of  the  amount 
contracted  for.  The  defendants  were  depend- 
ent upon  the  bolts  to  keep  their  mill  in  opera- 
tion, and  selected  and  used  some  of  the  bolts 
delivered,  although  they  were  not  such  as  were 
called  for  by  the  contract.  It  was  held  that  the 
defendants  had  not  waived  their  right  to  object 
that  the  bolts  so  used  were  not  such  as  the  con- 
tract required. 

In  Cox  v.  Long,  69  N.  Car.  7,  the  defendant 
contracted  to  deliver  to  the  plaintiff  shingles  of 
certain  dimensions.  The  plaintiff,  after  paying 
for  the  shingles  delivered  by  the  defendant, 
and  hauling  them  to  his  building,  found  them 
not  to  be  of  the  dimensions  specified.  It  was 
then  too  late  for  the  plaintiff  to  secure  other 
shingles  without  great  damage  and  delay,  and 
he  was  compelled  to  use  the  shingles  delivered 
by  the  defendant.  It  was  held  that  by  receiv- 
ing and  using  the  shingles,  the  plaintiff  had 
not  waived  his  right  to  recover  damages  for  the 
breach  of  contract.  To  the  same  effect  see 
Levy  v.  Schwartz,  34  La.  Ann.  209 ;  Smith  v. 
Brady,  17  N.  Y.  173,  72  Am.  Dec.  442;  Cincin- 
nati v.  Cameron,  33  Ohio  St.  336. 

1.  Agreement  Founded  on  Consideration.  — 
Belknap  v.  Bender,  75  N.  Y.  446,  31  Am.  Rep. 
476;  Ripley  v.  ^Etna  Ins.  Co.,  30  N.  Y.  164,  86 
Am.  Dec.  362 ;  Merchants'  Mut.  Ins.  Co.  v. 
Lacroix,  45  Tex.  168;  Small ey  v.  Hickok,  12 
Vt.  153.  See  also  Stackhouse  v.  Barnston,  10 
Ves.  Jr.  466.  And  see  the  title  Release  and 
Discharge,  vol.  24,  p.  287  et  seq. 

Permission  without  Consideration  a  Mere  License. 
—  A  permission,  given  upon  no  consideration, 
by  the  lessor  to  the  lessee,  to  leave  the  premises 
before  the  expiration  of  the  term,  is  a  mere 
license,  revocable  at  any  time  before  the  lessee 
acts  upon  it.     Dunning  v.  Mauzy,  49  111.  368. 

A  Waiver  of  Presentment  of  Bills  and  Notes 
must  be  supported  by  consideration  if  made 
after  maturity.  If  the  waiver  is  before  ma- 
turity no  consideration  is  necessary.  See  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  457. 

An  Agreement  without  Consideration  Extending 
an  Overdue  Premium  Note  has  been  held  to 


operate  as  a  waiver  of  the  forfeiture  of  a  policy 
of  insurance.  Knickerbocker  L.  Ins.  Co.,  v. 
Norton,  96  U.  S.  235.  In  this  case  the  court, 
per  Bradley,  J.,  said :  "  Grant  that  the  promise 
to  extend  the  note  is  without  consideration  and 
not  binding  upon  the  company,  which  is  per- 
haps true  as  well  when  the  promise  is  made 
before  maturity  as  when  it  is  made  afterwards, 
still  it  does  not  take  from  the  company's  act 
the  legitimate  effects  of  such  act  upon  the  for- 
feiture of  the  policy.  Perhaps  the  note  might 
be  sued  on  in  disregard  of  the  extension  ;  but  if 
it  could  be,  that  would  not  annihilate  the  fact 
that  the  company  elected  to  waive  the  for- 
feiture by  entering  into  the  transaction.  If  it 
should  repudiate  its  agreement,  it  could  not 
repudiate  the  waiver  of  the  forfeiture,  without 
at  least  giving  to  the  assured  reasonable  notice 
to  pay  the  money."  « 

2.  Waiver  Must  Be  upon  Consideration  or  Act 
as  Estoppel. —  Ripley  v.  Mina.  Ins.  Co.,  30  N. 
Y.  164,  86  Am.  Dec.  362,  in  which  Mullin,  J., 
by  way  of  illustration,  said  :  "  If  my  tenant 
agrees  to  pay  me  rent  on  a  day  named  or  his 
lease  will  be  forfeited,  and  if,  before  the  day,  I 
agree,  for  a  valuable  consideration,  to  waive 
the  condition,  I  am  bound  by  the  agreement. 
If,  without  consideration,  I  agree  that  he  may 
pay  after  the  day,  and  he,  by  reason  thereof, 
omits  to  pay  at  the  day,  I  am  estopped  from 
enforcing  a  forfeiture.  But  if,  without  con- 
sideration, I  assent  to  a  waiver  of  payment  at 
the  day,  but  before  the  day  withdraw  my  as- 
sent, and  insist  on  performance  in  such  season 
as  to  enable  him  to  perform,  I  am  not  es- 
topped." 

3.  Consideration  Required  by  Contract  Not  Al- 
ways Essential  to  Waiver.  —  Griffith  v.  Gillum, 
31  Mo.  App.  33,  in  which  it  was  held  that  if 
a  landlord  prior  to  the  sale  of  a  crop  gave  per- 
mission to  his  tenant  to  sell  the  crop,  intending 
thereby  to  waive  his  lien  for  rent  and  look 
solely  to  the  tenant  for  payment,  there  was  a 
valid  waiver  of  the  lien  although  the  permis- 
sion was  given  without  a  valuable  considera- 
tion. 

4.  Lantz  v.  Vermont  L.  Ins.  Co.,  139  Pa.  St. 
546,  23  Am.  St.  Rep.  202. 

5.  Waiver  Independent  of  Agreement  or  Estoppel, 
— -Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410; 
People  v.  Manhattan  Co.,  9  Wend.  (N.  Y.)  381. 
See  generally  the  title  Insurance,  vol.  16,  p. 
934  et  seq. 
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Waiver  of  Discharge  of  Surety  by  New  Promise.  —  A  surety  who  has  been  discharged 
from  liability  by  the  act  of  the  creditor  may  waive  such  discharge,  and  revive 
his  liability  by  a  subsequent  promise  to  pay,  unsupported  by  any  new 
consideration.1 

New  Agreement  Modifying  Prior  Contract.  —  A  new  agreement,  to  be  effectual  as  a 
waiver  of  the  stipulations  of  a  prior  contract,  must  rest  upon  some  new  and 
distinct  consideration,2  or  must  have  been  so  far  acted  upon  that  a  refusal  to 
carry  it  out  would  operate  as  a  virtual  fraud.3  However,  it  has  been  held 
that  no  other  consideration  than  the  mutual  promises  of  the  parties  is 
necessary.4 

IV.  Manner  and  Proof  of  Waiver  —  1.  By  Agreement  —  a.  In  Gen- 
eral. —  Waiver  may,  of  course,  consist  in  and  be  proved  by  an  express 
promise  or  agreement,  declaring  a  purpose  not  to  claim  the  supposed 
advantage.5  And  an  agreement  or  declaration  will  not  only  waive  those 
matters  coming  expressly  within  its  terms,  but  will  extend  to  other  matters 
which  by  a  natural  and  necessary  implication  would  be  affected.6 

Vendor  and  Purchaser.  —  A  vendor  waives  a  forfeiture  by  his  vendee  on  account 
of  arrearages  in  payments,  where  the  vendor  had  told  the  vendee  that  he 
would  not  insist  upon  a  forfeiture.7 


1.  Consideration  Unessential  to  New  Promise  by 
Surety  Waiving  Discharge. —  Mayhew  v.  Crickett, 
2  Swanst.  185;  Brockman  v.  Sieverling,  6  111. 
App.  512;  Hinds  v.  Ingham,  31  111.  400;  Porter 
v.  Hodenpuyl,  9  Mich.  1 1  ;  Merchant  Ins.  Co. 
v.  Hauck,  83  Mo.  21  ;  Fowler  v.  Brooks,  13 
N.  H.  240 ;  Bramble  v.  Ward,  40  Ohio  St. 
267. 

2.  New  Agreement  to  Be  Based  on  Consideration 

—  United  States.  —  Emerson  v.  Slater,  22  How. 
(U.  S.)  41. 

California.  —  Adler  v.  Friedman,  16  Cal.  140, 

Illinois.  —  Merkle  v.  Wehrheim,  32  111.  534; 
Loach  v.  Farnum,  90  111.  370. 

Maine.  —  Courtenay  v.  Fuller,  65  Me.  158. 

Massachusetts.  —  Hastings  v.  Love  joy,  140 
Mass.  261,  54  Am.  Rep.  463- 

Missouri.  —  Wharton  v.  Missouri  Car 
Foundry  Co.,  1  Mo.  App.  577. 

New  Jersey.  —  McKinstry  v.  Runk,  12  N.  J. 
Eq.  60. 

New  York.  —  Barnard  v.  Darling,  1 1  Wend. 
(N.  Y.)  28;  Coe  v.  Hobby,  72  N.  Y.  148,  28 
Am.  Rep.  120. 

Ohio.  —  Thurston  v.  Ludwig,  6  Ohio  St.  1,  67 
Am.  Dec.  328. 

Pennsylvania.  —  Malone  v.  Dougherty,  79  Pa. 
St.  53- 

Tennessee.  —  Bryan  v.  Hunt,  4  Sneed. 
(Tenn.)  546,  70  Am.  Dec.  262. 

Texas.  —  Hogan  v.  Crawford,  31  Tex.  635. 

Vermont.  —  Flanders  v.  Fay,  40  Vt.  317. 

See  generally  the  title  Consideration,  vol. 
6,  p.  667. 

3.  Thurston  v.  Ludwig,  6  Ohio  St.  1,  67  Am. 
Dec.  328. 

4.  Mutual  Promises  Sufficient  Consideration.  — 

Thomason  v.  Dill,  30  Ala.  456 ;  Thurston  v. 
Ludwig,  6  Ohio  St.  1,  67  Am.  Dec.  328;  Mc- 
Nish  v.  Reynolds,  95  Pa.  St.  483. 

5.  Waiver  by  Express  Agreement. —  See  also 
Blacklow  v.  Laws,  2  Hare  40 ;  Want  v.  Stalli- 
brass,  L.  R.  8  Exch.  175;  In  re  Tanqueray- 
Willaume,  20  Ch.  D.  465. 

Waiver  by  Express  Agreement.  —  Farlow  v. 
Ellis,  15  Gray  (Mass.)  229;  Kilpatrick  v.  Kan- 


sas City,  etc.,  R.  Co.,  38  Neb.  640,  41  Am.  St. 
Rep.  741  ;  Sherer  v.  Easton  Bank,  33  Pa.  St. 
134;  Moyer's  Appeal,  87  Pa.  St.  132;  City 
Bank  v.  Girard  Bank,  10  La.  562.  See  the 
title  Bills  and  Notes,  vol.  4,  p.  457  et  seq. 

Waiver  of  Fraudulent  Sale  by  Promise  to  Com- 
ply with  Terms.  —  Knight  v.  Houghtalling,  85 
N.  Car.  17. 

Any  Contract  by  which  a  Forfeited  Tenancy  Is 
Extended  is  a  waiver  of  the  forfeiture.  Lofland 
Emory,  2  Harr.  (Dal.)  297. 
Subsequent  Agreement  as  Conditional  Discharge. 

—  The  subsequent  agreement  may  operate  as  a 
conditional  discharge  of  the  old  agreement, 
which  may  be  restored  to  full  effect  upon 
failure  of  the  new.  Firth  v.  Midland  R.  Co., 
L.  R.  20  Eq.  100. 

6.  Agreement  Affecting  Matter  Not  Strictly 
within  Its  Terms  —  Illustrations.  —  Where  a 
creditor  who  resided  in  New  York  commenced 
an  action  against  his  debtor  in  Vermont,  and 
afterwards,  upon  seeing  the  debtor  in  New 
York,  denied  that  the  suit  in  Vermont  was 
commenced  by  his  direction  or  authority,  and 
thereupon  the  debtor  paid  the  amount  due,  it 
was  held  that  this  declaration  of  the  creditor 
was  equivalent  to  an  express  waiver  of  his 
claim  for  costs  in  the  suit  in  Vermont. 
Belknap  v.  Godfrey,  22  Vt.  288. 

An  agreement  by  a  defendant  as  to  the  man- 
ner in  which  a  suit  is  to  be  disposed  of  waives 
all  technical  objections  to  the  maintenance  of 
the  suit.     Cushing  v.  Babcock,  38  Me.  452. 

A  judgment  creditor  who  receives  property 
from  his  debtor  under  an  agreement  to  sell  the 
same  and  credit  the  proceeds  on  the  judgment, 
waives  the  right  to  revoke  the  agreement,  and 
issue  execution  on  the  judgment.  Casey  v. 
Harris,  2  Litt.  (Ky.)  172. 

An  agreement  to  try  a  case  on  a  certain  day, 
after  a  nonsuit  has  been  set  aside  on  condition 
that  the  plaintiff  pay  the  costs,  is  a  waiver  by 
the  defendant  of  such  payment.  Higley  v. 
Lant,  3  Mich.  612. 

7.  Waiver  of  Forfeiture  for  Nonpayment.  — 
Blair  v.  Blair,  48  Iowa  393. 
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Mortgagor  and  Mortgagee.  —  A  mortgagee  waives  or  opens  the  foreclosure  of 
his  mortgage  either  before  or  after  the  foreclosure  has  become  absolute,  by 
consent  upon  consideration.1  Or  he  may  completely  abandon  his  rights  to 
the  mortgaged  property  by  consenting  to  a  sale  thereof  by  the  mortgagor.2 
Conversely,  a  sale  by  the  mortgagee  with  the  assent  of  the  mortgagor  is 
conclusive  of  the  rights  of  the  mortgagor.3 

Waiver  by  Surety  or  Guarantor.  —  Where  a  surety  is  given  the  right  by  statute 
to  require  the  creditor  to  put  his  claim  in  suit,  he  may  waive  his  rights  under 
the  notice  to  sue  by  withdrawing  it  and  notifying  the  creditor  not  to  sue;4 
and  the  creditor  may  waive  his  right  to  require  the  notice  to  be  in  writing 
by  agreeing  to  sue  upon  oral  notice.5  Likewise  a  guarantor  may  waive. his 
right  to  notice  and  demand 6  and  to  the  exercise  of  diligence  in  pursuing 
the  principal.' 

Waiver  Construed  as  Other  Contracts.  —  An  agreement  of  waiver  is  to  be  construed 
and  have  the  same  effect  as  other  contracts.8  A  waiver  subsisting  entirely 
in  contract  cannot  be  available  if  the  contract  is  invalid.9 

b.  Sufficiency  of  Verbal  and  Parol  Agreements  to  Waive  Writ- 
ten Contracts  —  (i)  General  Rule.  —  It  is  a  general  rule  that  the  parties  to 
an  executory  bilateral  written  contract,  not  under  seal  and  not  within  the 
statute  of  frauds,  may,  by  a  verbal  agreement  at  any  time  prior  to  a  breach, 
waive,  dissolve,  or  annul  the  same,  either  wholly  or  in  part,  or  add  thereto  or 
subtract  therefrom  in  any  manner  whatsoever,  or  vary  or  qualify  its  terms  so 
as  to  constitute  a  new  contract.10    The  original  contract  being  one  which 

1.  Waiver  of  Foreclosure  of  Mortgage  by  Agree- 
ment of  Mortgagee. —  Brandt  v.  Daniels,  45  111. 
453;  Quint  v.  Little,  4  Me.  495;  Chase  v.  Mc- 
Lellan,  49  Me.  375  ;  Joslin  v.  Wyman,  9  Gray 
(Mass.)  63 ;  Lawrence  v.  Fletcher,  8  Met. 
(Mass.)  153;  Phelps  v.  Hendrick,  105  Mass. 
107;  McNiel  v.  Call,  19  N.  H.  416,  51  Am.  Dec. 
188;  Smalley  v.  Hickok,  12  Vt.  153.  See  also 
Stetson  v.  Everett,  59  Me.  376.  See  generally 
the  titles  Equity  of  Redemption,  vol.  11,  p. 
243;  Foreclosure  of  Mortgages,  vol.  13,  p. 
776  ;  Mortgages,  vol.  20,  p.  888. 

2.  Waiver  by  Consenting  to  Sale  by  Mortgagor. 
Stafford  v.  Whitcomb,  8  Allen  (Mass.)  518; 
Clark  v.  Hale,  8  Gray  (Mass.)  187;  Pratt  v. 
Maynard,  116  Mass.  388;  Gage  v.  Whittier, 
17  N.  H.  312;  Roberts  v.  Crawford,  54  N.  H. 
532- 


Verbal  Consent  Sufficient.  —  Pratt  v.  Maynard, 
116  Mass.  388;  Roberts  v.  Crawford,  54  N.  H. 

532. 

Relinquishment  Must  Be  Express  and  Unequivo- 
cal.—  White  v.  Phelps,  12  N.  H.  382. 

Right  to  Recover  Debt  Not  Affected.  —  A  waiver 
by  the  mortgagee  of  his  rights  under  the  mort- 
gage does  not  affect  his  right  to  recover  the 
debt  secured  by  the  mortgage.  Jones  v.  Turck, 
33  Iowa  246. 

3.  Patrick  v.  Meserve,  18  N.  H.  300. 

4.  Gillilan  v.  Ludington,  6  W.  Va.  128.  See 
the  title  Suretyship,  vol.  27,  p.  426. 

5.  Waiver  of  Written  Notice  to  Sue  by  Accept- 
ing Oral  Notice. —  Hamblin  v.  McCallister,  4 
Bush  (Ky.)  418;  Taylor  v.  Davis,  38  Miss. 
493  ;  Smith  v.  Clopton,  48  Miss.  66.  See  also 
English  v.  Bourn,  7  Bush  (Ky.)  138.  But  see 
Chrisman  v.  Tuttle,  59  Ind.  155. 

A  Failure  to  Object  to  Oral  Evidence  that  the 
Surety  Requested  Suit  does  not  waive  the  cred- 
itor's right  to  insist  that  the  notice  must  be  in 
writing  to  bind  him.  Davis  v.  Payne,  45  Iowa 
194. 


6.  See  the  title  Guaranty,  vol.  14,  pp.'  1149, 
"53- 

7.  See  the  title  Guaranty,  vol.  14,  p.  11 56. 

8.  Waiver  Construed  as  Other  Contracts.  —  Neely 
v.  Henry,  63  Ala.  265. 

Extension  of  Time  for  Suit  under  Insurance 
Policy.  —  Where  a  policy  of  insurance  provided 
that  any  suit  thereon  must  be  brought  within  a 
stipulated  time,  an  agreement  made  before  the 
expiration  of  the  time,  that  the  "  provisions  in 
this  policy  *  *  *  are  hereby  waived  for 
thirty  days  from  this  date,"  operated  to  extend 
the  time  thirty  days  beyond  the  period  first 
provided  for  and  not  merely  thirty  days  from 
the  date  of  the  agreement  of  waiver.  Virginia 
F.  &  M.  Ins.  Co.  v.  Aiken,  82  Va.  424. 

9.  Fisher  v.  Shaw,  42  Me.  32. 

10.  General  Rule  as  to  Waiver  of  Written  Con- 
tracts by  Verbal  Agreements  —  England.  —  Inge 
v.  Lippingwell,  2  Dick.  469 ;  Langden  v.  Stokes, 
Cro.  Car.  383. 

United  States.  —  Emerson  v.  Slater,  22  How. 
(U.  S.)  41  ;  Swain  v.  Seamens,  g  Wall.  (U.  S.) 
271 ;  Piatt  v.  U.  S.,  22  Wall.  (U.  S.)  506. 

Georgia.  —  Rogers  v.  Atkinson,  1  Ga.  12; 
Simonton  v.  Liverpool,  etc.,  Ins.  Cov  51  Ga.  80; 
Mitchell  v.  Universal  L.  Ins.  Co.,  54  Ga.  290. 

Illinois.  —  Morrill  v.  Colehour,  82  111.  626. 

Indiana.  —  Rigsbee  v.  Bowler,  17  Ind.  167. 

Kansas.  —  Todd  v.  Allen,  18  Kan.  543. 

Louisiana.  —  Cain  v.  Pullen,  34  La.  Ann.  517. 

Maine.  —  Wiggin  v.  Goodwin,  63  Me.  392 ; 
Courtenay  v.  Fuller,  65  Me.  158. 

Maryland.  —  Mactier  v.  Wirgman,  4  Har.  & 
J.  (Md.)  578;  Watkins  v.  Hodges,  6  Har.  &  J. 
(Md.)  38;  Allen  v.  Sowerby,  37  Md.  420. 

Massachusetts.  —  Hastings  v.  Lovejoy,  140 
Mass.  261,  54  Am.  Rep.  463. 

Minnesota.  —  Hewitt  v.  Brown,  21  Minn.  165. 

Missouri.  —  Wharton  v.  Missouri  Car 
Foundry  Co.,  1  Mo.  App.  582;  Vastine  v. 
Wyman,  5  Mo.  App.  598. 
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might  have  been  made  in  parol,  it  may  be  waived  or  altered  by  parol.1  This 
new  contract  may  be  proved  partly  by  the  original  contract  and  partly  by  the 
parol  conditions  subsequently  engrafted  upon  it.2  The  proof  of  the  waiver 
or  substituted  agreement  must  be  clear  and  convincing.3 

Special  Provisions  for  Written  Waiver.  —  It  would  seem  that  a  special  provision 
in  a  written  contract  requiring  any  waiver  of  the  terms  of  the  contract  to  be 
in  writing  is  without  any  legal  effect.  Such  a  provision  is  no  more  binding 
than  the  general  provisions  of  the  contract,  which,  as  has  been  stated,  may 
be  waived  orally.4 

Effect  of  Waiver  upon  Eights  under  Partially  Performed  Contract.  —  If  the  prior  agree- 
ment is  waived  or  abandoned  by  mutual  consent  after  a  partial  performance, 
no  claim  can  be  maintained  with  reference  to  such  part  performance  unless 
the  right  to  do  so  is  specially  reserved,  upon  the  theory  that  the  waiver  is  a 
total  dissolution  of  the  original  contract  and  cannot,  by  implication  of  law, 
create  any  new  obligation.5  But  if  the  rescission  of  the  original  contract  is 
effected  by  a  waiver  in  respect  only  to  the  residue  of  the  contract,  or  by 
entering  into  a  new  contract  inconsistent  with  the  first,  a  recover)7  may  be 
had  for  part  performance.6 

(2)  Contracts  under  Seal —  (a)  At  Common  Law.  —  By  the  strict  rule  of  the  com- 
mon law  a  contract  under  seal  could  not  be  modified  or  waived  before  breach 
by  parol  agreement,7  and  the  same  doctrine  is  adhered  to  in  some  of  the 
United  States?  The  tendency  is,  however,  in  certain  cases,  to  relax  the 
common-law  rule  and  to  give  effect  to  a  parol  waiver  of  sealed  instruments.9 

(b)  In  Equity.  —  This  technical  rule  of  the  common  law  is  always  disregarded 
by  courts  of  equity.10 

(c)  Executed  and  Executory  Parol  Agreements  Distinguished.  —  Some  of  the  decisions 
have  broadly  announced  the  rule  that  a  contract  under  seal  may  be  waived  by 
a  parol  agreement,11  and  that  in  this  respect  sealed  instruments  are  upon  the 

New  Hampshire.  —  Buel  v.  Miller,  4  N.  H.  Loose  and  Casual  Conversations  Insufficient.  — 

196;  Grafton  Bank  v.  Woodward,  5  N.  H.  107,  Smith  v.  Garth,  32  Ala.  373. 

20  Am.  Dec.  566 ;  McMurphy  v.  Garland,  47  4.  See  the  title  Insurance,  vol.  16,  p.  935. 

N.  H.  323.  5.  Waiver  as  Abandonment  of  Eights  under 

New  Jersey.  —  King  v.  Morford,  1  N.  J.  Eq.  Partially  Performed  Contract.  —  Lamburn  v. 

280.  Cruden,  2  M.  &  G.  253,  40  E.  C.  L.  358;  Grim- 

New  York.  —  New  York  v.  Butler,  1  Barb.  man  v.  Legge,  8  B.  &  C.  324,  15  E.  C.  L.  229; 

(N.  Y.)  325.  Lee  v.  Page,  7  Jur.  N.  S.  768,  30  L.  J.  Ch.  857. 

Ohio.  —  Thurston  v.  Ludwig,  6  Ohio  St.  1,  6.  Eeco very  Had  for  Part  Performance. —  Wat- 

67  Am.  Dec.  328.  kins  v.  Hodges,  6  Har.  &  J.  (Md.)  45. 

Pennsylvania.  —  Goucher  v.  Martin,  9  Watts  7.  Common-law  Eule  Stated.  —  Loach  v.  Far- 

(Pa.)  110;  Vibus  v.  Wirting,  2  Yeates  (Pa.)  num,  90  111.  369;  Thomason  v.  Dill,  30  Ala. 

350.  456 ;   Kaye  v.  Waghorne,  1  Taunt.  428.  See 

Tennessee.  —  Bryan    v.     Hunt,    4     Sneed  also  the  titles  Covenants,  vol.  8,  pp.  166,  167; 

(Tenn.)  543,  70  Am.  Dec.  262.  Release  and  Discharge,  vol.  24,  p.  286 ;  Ac- 

Texas.  —  Heatherly  v.  Record,  12  Tex.  49;  C0RD  AND  Satisfaction,  vol.  1,  p.  411. 

Hogan  v.  Crawford,  31  Tex.  634.  8.   Common-law    Eule    Adopted. —  Smith  v. 

Vermont.  —  Flanders  v.  Fay,  40  Vt.  316.  Lewis,  24  Conn.  624,  63  Am.  Dec.  180;  Barnett 

Former  Contract  Superseded  in  so  Far  as  Incon-  v.  Barnes,  73  111.  216  ;  Loach  v.  Farnum,  90  111. 

sistent  with  New  Agreement.  —  Batmore  v.  Col-  369;  McMurphy  v.  Garland,  47  N.  H.  316.  See 

burn,  1   C.  M.  &  R.  65;  Taylor  v.  Hilary,  1  also  Cabe  v.  Jameson,  10  Ired.  L.  (32  N.  Car.) 

C.  M.  &  R.  741;  Sanderson  v.  Graves,  L.  R.  193.  Si  Am.  Dec.  386. 

10  Exch.  234.  9.  See  infra,  this  subsection,  Executed  and 

Extension  of  Time  for  Performance  of  Contract  Executory  Parol  Agreements  Distinguished. 

by  Agreement  for  Additional  Work.  —  Thornhill  10.  Common-law  Eule  Always  Disregarded  in 

v.  Neats,  8  C.  B.  N.  S.  831,  98  E.  C.  L.  831.  Equity.— Nash  v.  Armstrong,  10  C.  B.  N.  S. 

Extension  of  Time  Not  a  Waiver  of  Contract.  —  259.  100  E.  C.  L.  259;  Steeds  v.  Steeds,  22  Q. 

Watkins  v.  Hodges,  6  Har.  &  J.  (Md.)  38.  B.  D.  537;  Canal  Co.  v.  Ray,  101  U.  S.  522; 

1.  Rigsbee  v.  Bowler,  17  Ind.  167.  Barnes  v.  Lloyd,   1   How.  (Miss.)  590;  Mc- 

2.  See  the  title  Parol  Evidence,  vol.  21,  p.  Creery  v.  Day,  119  N.  Y.  1,  16  Am.  St.  Rep. 
1 102.  793;  Hoffman  v.  Lee,  3  Watts  (Pa.)  356. 

3.  Necessity  for  Clear  and  Convincing  Proof. —  11.  Sealed  Contracts  Waived  by  Parol.  —  Holds- 
McKinstry  v.  Runk,  12  N.  J.  Eq.  60;  Falls  v.  worth  v.  Tucker,  143  Mass.  374;  Munroe  v. 
Carpenter,  1  Dev.  &  B.  Eq.  (21  N.  Car.)  273,  28  Perkins,  9  Pick.  (Mass.)  299,  20  Am.  Dec.  475 ; 
Am.  Dec.  592.  Mill  Dam  Foundery  v.  Hovey,  21  Pick.  (Mass.) 
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same  footing  with  simple  contracts,1  but  it  is  manifest  that,  according  to  the 
weight  of  authority,  the  rule  as  stated  requires  some  qualification.  There  is 
a  well-recognized  distinction  between  executed  and  executory  parol  agree- 
ments as  a  waiver  or  release  of  a  contract  under  seal.  An  executed  parol 
agreement  is  an  effectual  waiver  or  rescission  of  an  executory  sealed  contract,2 
or,  after  breach  of  a  sealed  contract,  the  right  of  action  accruing  thereon  may 
be  waived  or  released  by  a  new  parol  contract  in  relation  to  the  same  subject- 
matter;  3  but  a  sealed  contract,  before  breach,  cannot  be  waived  or  rescinded 
by  a  parol  executory  contract.4 

(3)  Contracts  Required  to  Be  in  Writing —  (a)  Partial  Waiver.  —  A  new  agree- 
ment altering  the  terms  of  a  prior  written  contract  which  was  within  the 
statute  of  frauds  or  required  by  any  law  to  be  in  writing,  or  discharging  or 
waiving  such  prior  contract  in  part  only,  must  also  be  in  writing  in  order  to 
be  binding,  or  admissible  in  evidence,  inasmuch  as  the  effect  of  a  verbal 
waiver  would  be  to  substitute  a  verbal  contract  for  one  required  to  be  in 
writing.5    This  is  true  even  though  the  agreement  of  waiver  may  be  in  such 


417;  Blasdell  v.  Souther,  6  Gray  (Mass.)  149; 
Canal  Co.  v.  Ray,  101  U.  S.  522;  Thomason  v. 
Dill,  30  Ala.  444 ;  Lattimore  v.  Harsen,  14 
Johns.  (N.  Y.)  330  ;  Dearborn  v.  Cross,  7  Cow. 
(N.  Y.)  48 ;  McGrann  v.  North  Lebanon  R.  Co., 
29  Pa.  St.  89. 

Strict  Performance  of  Condition  of  Bond  Waived 
by  Parol.  —  Fleming  v.  Gilbert,  3  Johns.  (N.  Y.) 
528. 

Time  for  Performance  Enlarged  by  Parol.  — 

Ratcliffe  v.  Pemberton,  1  Esp.  35 ;  Keating  v. 
Price,  1  Johns.  Cas.  (N.  Y.)  22,  1  Am.  Dec.  92 ; 
Erwin  v.  Saunders,  1  Cow.  (N.  Y.)  250,  13  Am. 
Dec.  520. 

Waiver  or  New  Agreement  Must  Be  Bilateral. 

—  It  is  necessary  to  show  that  the  waiver  was 
with  the  assent  of  the  other  party.  Holdsworth 
v.  Tucker,  143  Mass.  374. 

1.  Hastings  v.  Lovejoy,  140  Mass.  261,  54 
Am.  Rep.  463. 

2.  Valid  Waiver  by  Executed  Parol  Agreement. 

—  Le  Fevre  v.  Le  Fevre,  4  S.  &  R.  (Pa.)  241, 

8  Am.  Dec.  696 ;  Whiting  v.  Heslep,  4  Cal. 
327 ;  McDonald  v.  Mountain  Lake  Water  Co., 
4  Cal.  336  ;  Jenks  v.  Robertson,  2  Thomp.  &  C. 
(N.  Y.)  255;  Delacroix  v.  Bulkley,  13  Wend. 
(N.  Y.)  73  ;  Shepherd  v.  Wysong,  3  W.  Va.  46. 

3.  Waiver  by  Parol  After  Breach.  —  Miller  v. 
Hemphill,  9  Ark.  489 ;  Levy  v.  Very,  12  Ark. 
148;  Delacroix  v.  Bulkley,  13  Wend.  (N.  Y.) 
73- 

4.  Sealed  Executory  Contract  Not  Waived  by 
Parol  Executory  Contract.  —  Miller  v.  Hemphill, 

9  Ark.  489;  Levy  v.  Very,  12  Ark.  148;  Jenks 
V.  Robertson,  2  Thomp.  &  C.  (N.  Y-)  257  ; 
Delacroix  v.  Bulkley,  13  Wend.  (N.  Y.)  73; 
French  v.  New,  28  N.  Y.  150;  Coe  v.  Hobby, 
72  N.  Y.  148,  28  Am.  Rep.  120.  See  also 
Barnard  v.  Darling,  11  Wend.  (N.  Y.)  30. 

Contra  in  Massachusetts.  —  The  Massachusetts 
doctrine  is  clearly  beyond  the  rule  here  stated 
and  is  not  to  be  reconciled  therewith.  Hastings 
v.  Lovejoy,  140  Mass.  261,  54  Am.  Rep.  463, 
and  see  other  decisions  from  this  jurisdiction 
cited  in  a  preceding  note. 

5.  Partial  Waiver  Must  Be  in  Writinsr  —  Eng- 
land. —  Goss  v.  Nugent,  5  B.  &  Ad.  66,  27  E. 
C.  L.  37 ;  Plevins  v.  Downing,  1  C.  P.  D.  220 ; 
Moore  v.  Campbell,  10  Exch.  323  ;  Noble  v. 
Ward,  L.  R.  2  Exch.  135  ;  Marshall  v.  Lynn,  6 
M.  &  W.  109 ;  Hickman  v.  Haynes,  L.  R.  10 


C.  P.  598;  Snelling  v.  Thomas,  L.  R.  17  Eq. 
303 ;  Giraud  v.  Richmond,  2  C.  B.  83s,  52  E.  C. 
L.  835- 

United  States.  ■ — ■  Jones's  Case,  1 1  Ct.  CI.  740  ; 
Emerson  v.  Slater,  22  How.  (U.  is.)  42;  Swain 
v.  Seamens,  9  Wall.  (U.  S.)  272. 

California.  —  Adler  v.  Friedman,  16  Cal.  140. 

Georgia.  —  Simonton  v.  Liverpool,  etc.,  Ins. 
Co.,  51  Ga.  80;  Mitchell  v.  Universal  L.  Ins. 
Co.,  54  Ga.  290. 

Indiana.  —  Rigsbee  v.  Bowler,  17  Ind.  169. 

Michigan.  —  Abell  v.  Munson,  18  Mich.  306, 
100  Am.  Dec.  165;  Cook  v.  Bell,  18  Mich.  387; 
McEwan  v.  Ortman,  34  Mich.  325. 

Minnesota.  —  Brown  v.  Sanborn,  21  Minn. 
402. 

New  Jersey.  —  Long  v.  Hartwell1,  34  N.  J.  L. 
124. 

New  York. —  Clark  v.  Fey,  51  Hun  (N.  Y.) 
639,  4  N.  Y.  Supp.  18;  Blood  v.  Goodrich,  9 
Wend.  (N.  Y.)  79,  24  Am.  Dec.  121  ;  Hasbrouck 
v.  Tappen,  15  Johns.  (N.  Y.)  200;  Schultze 
v.  Bradley,  57  N.  Y.  646. 

Pennsylvania.  —  Espy  v.  Anderson,  14  Pa.  St. 
3"- 

Rhode  Island.  —  Ladd  v.  King,  1  R.  I.  224, 
51  Am.  Dec.  624. 

Vermont.  —  Dana  v.  Hancock,  30  Vt.  617; 
Packer  v.  Steward,  34  Vt.  130. 

Virginia.  —  Heth  v.  Wooldridge,  6  Rand. 
(Va.)  605,  18  Am.  Dec.  751  ;  Williamson  v. 
Paxton,  18  Gratt.  (Va.)  492;  Phelps  v.  Seely, 
22  Gratt.  (Va.)  585. 

See  the  title  Verbal  Agreements,  ante. 

Contra  in  Massachusetts.  —  A  contrary  view 
prevails  in  Massachusetts,  where  it  is  held  that 
contracts  within  the  statute  of  frauds  may  be 
varied  in  their  terms  by  subsequent  parol  agree- 
ment. Cummings  v.  Arnold,  3  Met.  (Mass.) 
486,  37  Am.  Dec.  155;  Hastings  v.  Lovejoy,  140 
Mass.  261,  54  Am.  Dec.  463. 

A  Waiver  of  Title  to  a  Portion  of  Lands,  the 
purchase  of  which  had  been  contracted,  must 
be  in  writing.  Goss  v.  Nugent,  5  B.  &  Ad.  66, 
27  E.  C.  L.  37. 

The  Substitution  of  a  Different  Time  for  Convey- 
ance of  Lands  must  be  in  writing.  Stowell  v. 
Robinson,  3  Bing.  N.  Cas.  928,  32  E.  C.  L.  386; 
Cook  v.  Bell,  18  Mich.  387;  Hasbrouck  v.  Tap- 
pen,  1  5  Johns.  (N.  Y.)  200;  Blood  v.  Goodrich, 
9  Wend.  (N.  Y.)  79,  24  Am.  Dec.  121. 
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terms  that,  taken  alone,  it  would  not  be  required  to  be  in  writing.1  The  only 
ground  upon  which  a  party  will  be  bound  by  such  a  waiver  is  that  the  other 
party  has  so  governed  his  conduct  by  virtue  of  and  relying  upon  the  attempted 
waiver  or  alteration  that  it  would  be  aiding  a  fraud  to  permit  him  to  deny  its 
validity.3 

Waiver  by  Dispensation  of  Performance.  —  The  cases  recognize  a  distinction  between 
a  waiver  of  a  portion  of  a  written  contract  which  amounts  simply  to  an 
alteration,  and  a  waiver  by  dispensation  or  variation  of  performance,  acceded 
to  by  one  party  at  the  request  of  the  other.3  Similarly,  a  substituted  per- 
formance agreed  upon  by  parol  and  actually  performed  and  accepted  will  be 
recognized  as  being  equivalent  to  the  performance  stipulated  for,  when  offered 
in  defense  in  a  suit  upon  the  written  contract.4 

(b)  Total  Waiver.  —  By  a  general  concurrence  of  authority,  a  total  waiver, 
discharge,  or  rescission  of  the  prior  written  contract  may  be  made  by  subse- 
quent verbal  agreement,5  upon  clear  and  convincing  proof  that  such  verbal 


Parol  Waiver  of  a  Clause  of  Forfeiture  in  a  con- 
tract for  the  sale  of  land,  is  not  binding. 
Williamson  v.  Paxton,  18  Gratt.  (Va.)  492. 

A  Contract  Within  the  Statute  of  Frauds  Made 
Binding  by  the  Payment  of  Earnest  Money,  and 
so  not  in  writing  at  all,  may  be  waived  orally. 
Packer  v.  Steward,  34  Vt.  130. 

Severable  Contracts.  —  If  a  contract  is  sever- 
able and  divisible  and  one  part  only  is  within 
the  statute  of  frauds,  the  part  not  within  the 
statute  may  be  waived  by  parol.  See  Ladd  v. 
King,  1  R.  I.  226,  51  Am.  Dec.  624;  Dyer  v. 
Graves,  37  Vt.  375. 

A  Claim  for  Damages  Caused  by  Flooding  Land  by 
means  of  a  milldam  may  be  waived  by  parol. 
Seymour  v.  Carter,  2  Met.  (Mass.)  520. 

1.  Immaterial  Whether  Agreement  in  Itself 
Would  Have  to  Be  in  Writing.  —  Harvey  v. 
Grabham,  5  Ad.  &  El.  61,  31  E.  C.  L.  270;  Dana 
v.  Hancock,  30  Vt.  617. 

Every  Part  of  Contract  Material.  —  In  deter- 
mining whether  a  waiver  is  within  the  statute 
of  frauds  every  part  of  the  contract  in  regard 
to  which  the  parties  are  stipulating  must  be 
taken  to  be  material.  Marshall  v.  Lynn,  6  M. 
&  W.  117. 

2.  Verbal  Waiver  Given  Validity  to  Prevent 
Fraud.  —  Simonton  v.  Liverpool,  etc.,  Ins.  Co., 
51  Ga.  76;  Legal  v.  Miller,  2  Ves.  299;  Price 
v.  Dyer,  17  Ves.  Jr.  364;  Longfellow  v.  Moore, 
102  111.  289 ;  Stoutenburgh  v.  Tompkins,  9  N. 
J.  Eq.  337.  See  also  Williamson  v.  Paxton,  18 
Gratt.  (Va.  )492. 

3.  Waiver  by  Dispensation  of  Performance.  — ■ 
Thus,  where  the  vendor,  being  ready  to  deliver 
within  the  agreed  time,  the  contract  being  with- 
in the  statute  of  frauds  and  in  writing,  with- 
holds delivery  until  after  the  agreed  time,  at 
the  request  of  the  vendee,  who  afterwards  re- 
fuses to  accept  delivery,  the  vendor  may  re- 
cover damages.  In  such  case,  it  is  said  that 
the  original  contract  is  unaltered,  and  that  the 
arrangement  has  reference  only  to  the  mode  of 
performing  it.  But  if  the  vendor  requests  de- 
lay in  delivery,  and  the  vendee  assents,  the 
vendor  can  no  longer  rely  on  the  original  con- 
tract, because  he  cannot  aver  and  prove  that 
he  was  ready  and  willing  to  deliver  according 
to  its  terms,  and  he  cannot  avail  himself  of  the 
contract  as  varied,  the  variation  being  verbal. 
Plevins  v.  Downing,  1  C.  P.  D.  225  ;  Tyers  v. 
Rosedale,  etc.,  Iron  Co.,  L.  R.  10  Exch.  195; 


Stead  v.  Dawber,  10  Ad.  &  El.  57,  37  E.  C.  L. 
40. 

Waiver  of  Condition  as  to  Removal  of  Incum- 
brances on  Land.  —  Where  the  vendee  has  taken 
a  deed  of  land  in  which  it  is  agreed  that  the 
purchase-money  is  not  to  be  paid  until  certain 
incumbrances  are  removed,  a  subsequent  oral 
agreement  upon  consideration,  by  which  the 
vendee  waives  the  stipulation  as  to  incum- 
brances, and  agrees  to  pay  the  money  absolute- 
ly, is  good,  since  the  deed  has  been  executed 
and  the  contract  relates  merely  to  the  payment 
of  money.    Negley  v.  Jeffers,  28  Ohio  St.  100. 

For  Further  Illustrations  of  this  principle,  see 
Ogle  v.  Vane,  L.  R.  3  Q.  B.  272 ;  Blood  v. 
Hardy,  15  Me.  61  ;  Clark  v.  Dales,  20  Barb.  (N. 
Y.)  42;  Keating  v.  Price,  1  Johns.  Cas.  (N.  Y.) 
22,  1  Am.  Dec.  92;  Hasbrouck  v.  Tappen,  15 
Johns.  (N.  Y.)  204. 

4.  Substituted  Performance  Equivalent  to  Stipu- 
lated Performance.  —  Long  v.  Hartwell,  34  N.  J. 
L.  124;  Leather-Cloth  Co.  v.  Hieronimus,  L. 
R.  10  Q.  B.  140;  Lawrence  v.  Dole,  11  Vt.  555; 
Dana  v.  Hancock,  30  Vt.  620. 

5.  Total  Waiver  by  Verbal  Agreement  of  Con- 
tract Within  Statute  of  Frauds — England. — 
Goman  v.  Salisbury,  1  Vern.  240 ;  Price  v. 
Dyer,  17  Ves.  Jr.  363;  Clifford  v.  Kelly,  7  Ir. 
Ch.  333;  Gilbert  v.  Hall,  1  L.  J.  Ch.  15;  Robin- 
son v.  Page,  3  Russ.  119;  Goss  v.  Nugent,  5 
B.  &  Ad.  65,  27  E.  C.  L.  36. 

Delaware.  —  But  see  Wilkins  v.  Evans,  1 
Del.  Ch.  165. 

Illinois.  —  Bowman  v.  Cunningham,  78  111. 
48 ;  Morrill  v.  Colehur,  82  111.  626.  Compare 
Jevne  v.  Osgood,  57  111.  340. 

Kentucky.  —  Lucas  v.  Mitchell,  3  A.  K. 
Marsh.  (Ky.)  244. 

Missouri.  —  Tolson  v.  Tolson,  10  Mo.  736. 
New  Hampshire.  —  Buel  v.  Miller,  4  N.  H. 
196. 

New  Jersey.  —  Long  v.  Hartwell,  34  N.  J.  L. 
125;  King  v.  Morford,  1  N.  J.  Eq.  274;  Ryno 
v.  Darby,  20  N.  J.  Eq.  231.  But  see  Huffman 
v.  Hummer,  18  N.  J.  Eq.  90. 

New  York.  —  Dearborn  v.  Cross,  7  Cow.  (N. 
Y.)  48 ;  Baldwin  v.  Salter,  8  Paige  (N.  Y.)  475. 

North  Carolina.  —  Robinett  v.  Hamby,  132  N. 
Car.  353. 

Ohio.  —  Negley  v.  Jeffers,  28  Ohio  St.  100. 
Oregon.  —  Guthrie  v.  Thompson,   1  Oregon 
353- 
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agreement  was  actually  made.1 

2.  By  Conduct  —  a.  In  General.  —  Irrespective  of  any  agreement  there 
are  cases  where  the  law  affixes  certain  consequences  to  the  acts  of  parties 
when  clearly  and  indisputably  proved.  A  waiver  may  be  shown  by  a  course 
of  conduct  signifying  a  purpose  not  to  stand  on  a  right,  and  leading  by  a 
reasonable  inference  to  the  conclusion  that  the  right  in  question  will  not  be 
insisted  upon.2 

b.  Requisites  and  Sufficiency  of  Conduct  —  (i)  Positive  Acts — 
(a)  In  General.  —  A  person  who  does  some  positive  act  which,  according  to  its 
natural  import,  is  so  inconsistent  with  the  enforcement  of  a  right  in  his  favor 
as  to  induce  a  reasonable  belief  that  such  right  has  been  dispensed  with,  will 
be  deemed  to  have  waived  it.3 

(b)  Instances  — Unrestricted  Delivery  of  Goods  as  Waiver  of  Cash  Payment.  —  The  unre- 
stricted delivery  of  goods,  sold  for  cash,  is  a  presumptive  waiver  of  the 
condition  that  payment  is  to  be  made  before  the  passing  of  the  property.4 

Waiver  of  Right  to  Rescind  Contract.  —  And  when  a  party  who  is  entitled  for  any 
cause  to  repudiate  a  contract  does  any  act  which  amounts  to  a  ratification  of 
it,  or  an  election  to  ratify  and  confirm  it,  after  a  full  knowledge  of  all  the  facts 
and  circumstances  connected  with  it,  he  waives  the  right  to  rescind  and  cannot 
afterwards  treat  it  as  void.5 


Pennsylvania.  —  Ong  v.  Campbell,  6  Watts 
(Pa.)  396;  Boyce  v.  M'Cullough,  3  W.  &  S. 
(Pa.)  429,  39  Am.  Dec.  35;  Shoofstall  v. 
Adams,  2  Grant  Cas.  (Pa.)  213;  Espy  v.  Ander- 
son, 14  Pa.  St.  311  ;  Dayton  v.  Newman,  19  Pa. 
St.  196;  Raffensberger  v.  Cullison,  28  Pa.  St. 
426 ;  Kline's  Appeal,  39  Pa.  St.  463  ;  Garver  v. 
McNulty,  39  Pa.  St.  485  ;  Lauer  v.  Lee,  42  Pa. 
St.  172. 

Tennessee.  —  Fleming  v.  Martin,  2  Head 
(Tenn.)  49;  Walker  v.  Wheatly,  2  Humph. 
(Tenn.)  119. 

Texas.  —  But  see  Dial  v.  Crain,  10  Tex.  454. 

1.  Clear  and  Convincing  Proof  Required.— Clif- 
ford v.  Kelly,  7  Ir.  Ch.  333 ;  Buckhouse  v. 
Crossby,  2  Eq.  Cas.  Abr.  32,  par.  44 ;  Price  v. 
Dyer,  17  Ves.  Jr.  363;  Robinson  v.  Page,  3 
Russ.  119;  Walker  v.  Wheatly,  2  Humph. 
(Tenn.)  124. 

2.  Waiver  by  Conduct  —  General  Rule  —  Cali- 
fornia.—  Minturn  v.  Fisher,  7  Cal.  575;  Cali- 
fornia Southern  Hotel  Co.  v.  Callender,  94  Cal. 
120,  28  Am.  St.  Rep.  99. 

Connecticut.  —  Fitch  v.  Woodruff,  etc.,  Iron 
Works,  29  Conn.  82. 

Illinois.  —  Vroman  v.  Darrow,  40  111.  171. 

Massachusetts. —  Fox  v.  Harding,  7  Cush. 
(Mass.)  520;  Farlow  v.  Ellis,  15  Gray  (Mass.) 
229. 

Minnesota.  —  Fishback  v.  Van  Dusen,  33 
Minn.  ill. 

Mississippi.  —  Davis  v.  Hoopes,  33  Miss.  173. 

Nebraska.  —  Kilpatrick  v.  Kansas  City,  etc., 
R.  Co.,  38  Neb.  640,  41  Am.  St.  Rep.  741. 

New  Jersey.  —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  311. 

Wisconsin.  —  Kidder  v.  Knights  Templar 
etc.,  L.  Indemnity  Co.,  94  Wis.  538 ;  Monroe 
Water  Works  Co.  v.  Monroe,  no  Wis.  11; 
Fraser  v.  .Sitna  L.  Ins.  Co.,  114  Wis.  510. 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  457  et  seq. ; 
Sales,  vol.  24,  pp.  1105,  mi. 

3.  See  the  cases  cited  under  the  following 
notes. 


4.  Unrestricted  Delivery  of  Goods  Presumptive 
Evidence  of  a  Waiver  of  Condition  as  to  Cash  Pay- 
ment. —  Upton  v.  Sturbridge  Cotton  Mills,  in 
Mass.  446;  Scudder  v.  Bradbury,  106  Mass. 
428;  Fishback  v.  Van  Dusen,  33  Minn.'  111  ; 
Smith  v.  Lynes,  5  N.  Y.  41  ;  Hammett  v.  Linne- 
man,  48  N.  Y.  399  ;  Osborn  v.  Gantz,  60  N.  Y. 
540.  ' 

5.  Act  Ratifying  Contract  a  Waiver  of  Right  to 
Rescind  —  England.  —  Bowman  v.  Hyland,  8 
Ch.  D.  588;  In  re  Gloag,  23  Ch.  D.  320;  In  re 
Dames,  27  Ch.  D.  172,  29  Ch.  D.  626;  Morley 
v.  Cook,  2  Hare  106;  Gray  v.  Fowler,  L.  R. 
8  Exch.  249 ;  Duddell  v.  Simpson,  L.  R.  2  Ch. 
102;  Tanner  v.  Smith,  10  Sim.  410. 

Alabama.  —  Griggs  v.  Woodruff,  14  Ala.  9; 
Brigham  v.  Carlisle,  78  Ala.  243,  56  Am.  Rep. 
28. 

Illinois.  —  Moline  Malleable  Iron  Co.  v.  Mc- 
Donald, 38  111.  App.  589. 

Indiana.  —  St.  John  v.  Hendrickson,  81  Ind. 
35°- 

Iowa.  —  Evans  v.  Montgomery,  50  Iowa  325. 
Maine.  —  Brinley  v.  Tibbets,  7  Me.  70. 
Massachusetts.  —  Stevens     v.     Pierce,  151 
Mass.  207. 

Michigan.  —  Hubbardston  Lumber  Co.  v. 
Bates,  31  Mich.  158. 

Mississippi.  ■ — •  Pintard  v.  Martin,  Smed.  &  M. 
Ch.  (Miss.)  126;  Echols  v.  Butler,  28  Miss.  114. 

New  Hampshire.  —  Allen  v.  Webb,  24  N.  H. 
278;  Weeks  v.  Robie,  42  N.  H.  316. 

New  York.  —  Saratoga,  etc.,  R.  Co.  v.  Row, 
24  Wend.  (N.  Y.)  74,  35  Am.  Dec.  598;  Con- 
row  v.  Little,  115  N.  Y.  387;  Meyer  v.  Hallock, 
2  Robt.  (N.  Y.)  284;  Foerster  v.  Squier,  (N. 
Y.  City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  367. 

North  Carolina.  —  Odom  v.  Bryan,  8  Jones 
L.  (53  N.  Car.)  211. 

Pennsylvania. — -Woltjen  v.  Lauer,  2  Leg. 
Rec.  (Pa.)  194. 

Tennessee.  —  Knuckolls  v.  Lea,  10  Humph. 
(Tenn.)  577. 

Vermont.  —  Downer  v.  Smith,  32  Vt.  1. 

For  a  further  citation  of  cases,  see  the  title 
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Waiver  of  Time  of  Performance.  —  Where  time  of  performance  is  of  the  essence 
of  the  contract,  a  party  who  does  any  act  inconsistent  with  the  supposition 
that  he  continues  to  hold  the  other  party  to  this  part  of  the  agreement  will 
be  taken  to  have  waived  it  altogether.1 

Waiver  by  Mortgagor  and  Mortgagee.  — The  mortgagor,  by  accepting  the  surplus 
proceeds  of  a  sale  of  the  mortgaged  property  under  the  mortgage,  waives  any 
objections  as  to  the  validity  of  the  sale,8  On  the  other  hand,  any  unequivocal 
act  on  the  part  of  the  mortgagee  inconsistent  with  the  foreclosure  of  his 
mortgage,  such  as  suing  for  the  mortgage  debt,3  accepting  payment  after 
foreclosure,4  or  rendering  an  account  for  the  rents  and  profits;5  so  also 
bringing  an  action  to  obtain  possession  of  the  land,  waives  an  entry  to  fore- 
close.6 And  it  is  held  that  the  mortgagee  wholly  waives  his  rights  under  the 
mortgage  by  levying  an  attachment  upon  the  property  in  a  suit  upon  the 
mortgage  debt.'  Other  illustrations  of  the  sufficiency  of  the  acts  of  parties 
to  amount  to  a  waiver  will  be  found  in  the  notes  below 8  and  under  other 


Rescission,  Cancellation,  and  Reformation, 
vol.  24,  pp.  625,  626. 

Waiver  of  Defective  Performance  of  Services  by 
Payment  Therefor  Without  Complaint.  —  Where 
a  service  is  to  be  performed,  and  its  proper 
performance  is  a  condition  precedent  to  a  right 
to  recover,  and  the  service  as  performed  is  de- 
fective and  imperfect,  if  the  adverse  party  takes 
no  objection  to  the  manner  of  its  performance 
but  pays  the  stipulated  price,  he  cannot  after- 
wards be  permitted  to  reclaim  or  rejuvenate 
the  rights  thus  waived.  Especially  ought  this 
to  be  true  in  a  case  for  continuous  service  to 
be  satisfied  by  periodical  payments  where 
notice  of  the  claim  of  defective  performance 
would  probably  lead  to  a  correction  of  the 
alleged  defects.  Monroe  Water  Works'  Co.  v. 
Monroe,  no  Wis.  n,  citing  Johnson  v.  Oppen- 
heim,  55  N.  Y.  280. 

1.  Waiver  of  Time  of  Performance.  — •  King 
v.  Wilson,  6  Beav.  124;  Webb  v.  Hughes,  L.  R. 
10  Eq.  281;  Hudson  v.  Bartram,  3  Madd.  440; 
Carpenter  v.  Blandford,  3  M.  &  R.  93  ;  Hipwell 
v.  Knight,  1  Y.  &  C.  Exch.  418;  Jordan  v. 
Rhodes,  24  Ga.  478 ;  Baker  v.  Bishop  Hill 
Colony,  45  111.  264. 

Waiver  of  Forfeiture  for  Nonpayment  by  Subse- 
quently Accepting  Payment.  —  Stewart  v.  Cross, 
66  Ala.  22;  Stow  v.  Russell,  36  111.  18;  Conk- 
ling  v.  King,  10  Barb.  (N.  Y.)  372,  affirmed 
10  N.  Y.  440. 

The  Receipt  of  Overdue  Instalments,  while 
waiving  forfeiture  as  respects  such  overdue 
instalments,  will  not  operate  as  a  waiver  of 
the  right  to  declare  a  forfeiture  for  the  non- 
payment of  instalments  subsequently  due. 
Phelps  v.  Illinois  Cent.  R.  Co.,  63  111.  468; 
Lent  v.  Burlington,  etc.,  R.  Co.,  11  Neb.  201. 

2.  Acceptance  of  Surplus  a  Waiver  of  Irregular- 
ities in  Sale.  — •  France  v.  Haynes,  67  Iowa 
139;  Bennett  v.  Bailey,  150  Mass.  257. 

Fraud  in  Conduct  of  Sale  Not  Necessarily 
Waived.  — Bennett  v.  Bailey,  150  Mass.  257. 

3.  Suing  for  Mortgage  Debt  a  Waiver  of  Fore- 
closure,—  Clarke  v.  Robinson,  15  R.  I.  231; 
Smalley  v.  Hickok,  12  Vt.  163. 

4.  Waiver  by  Accepting  Payment  After  Fore- 
closure. —  Griswold  v.  Mather,  5  Conn.  435 ; 
Batchelder  v.  Robinson,  6  N.  H.  12;  Gould  v. 
White,  26  N.  H.  178;  Green  v.  Cross,  45  N.  H. 
577  ;  West  v.  Crary,  47  N.  Y.  423  ;  Converse  v. 
Cook,  8  Vt.  164;  Smalley  v.  Hickok,  12  Vt.  153. 


Acceptance  of  Part  Payment  a  Waiver.  —  Win- 
chester v.  Ball,  54  Me.  558 ;  Dow  v.  Moor,  59 
Me.  118;  Deming  v.  Comings,  11  N.  H.  483; 
Scott  v.  Childs,  64  N.  H.  566;  Smalley  v. 
Hickok,  12  Vt.  153. 

Acceptance  of  Part  Payment  Not  Conclusive 
Waiver.  —  The  mere  receipt,  after  foreclosure, 
of  part  of  the  money,  is  not  in  itself  sufficient 
evidence  of  a  waiver  of  the  foreclosure,  for  the 
reason  that  the  part  payment  may  have  been 
made  in  payment  of  the  balance  due  upon  the 
mortgage  debt  after  crediting  the  value  of  the 
foreclosed  premises,  and  not  under  an  agree- 
ment to  open  the  foreclosure.  Lawrence  v. 
Fletcher,  8  Met.  (Mass.)  153,  10  Met.  (Mass.) 
344.  See  also  Tompson  v.  Tappan,  139  Mass. 
506. 

5.  Smalley  v.  Hickok,  12  Vt.  163. 

6.  Waiver  of  Entry  to  Foreclose  by  Action  for 
Possession.  —  Smith  v.  Kelley,  27  Me.  237,  46 
Am.  Dec.  595;  Tufts  v.  Maines,  51  Me.  393; 
Fay  v.  Valentine,  5  Pick.  (Mass.)  418;  Fletcher 
v.  Cary,  103  Mass.  475. 

7.  Attachment  a  Waiver  of  Mortgage.  —  Libby 
v.  Cushman,  29  Me.  429;  Whitney  v.  Farrar, 
51  Me.  418;  Buck  v.  Ingersoll,  11  Met.  (Mass.) 
226;  Evans  v.  Warren,  122  Mass.  303;  Haynes 
v.  Sanborn,  45  N.  H.  429. 

If  the  Mortgagee's  Attachment  Is  Defeated 
by  the  forcible  seizure  of  the  property,  by  an 
officer  claiming  under  a  prior  attachment,  the 
mortgage  is  not  waived  as  to  such  prior  attach- 
ment.    Ellinwood  v.  Holt,  60  N.  H.  57. 

Necessity  for  Knowledge  of  Identity  of  Property. 
—  Where  the  mortgagees  of  timber  land  at- 
tached, on  a  suit  against  the  mortgagor,  certain 
lumber  removed  without  their  consent  from  the 
mortgaged  premises,  and  afterward  seized  and 
sold  the  lumber  under  the  mortgage,  it  was 
held  that  the  attachment  did  not  preclude  the 
mortgagees  from  claiming  under  the  mortgage, 
if  at  the  time  it  was  made  the  mortgagees  had 
no  notice  that  the  lumber  was  the  same  in- 
cluded in  the  mortgage,  but  that  if  they  had 
knowledge  of  their  title  they  could  not  after- 
ward claim  under  the  mortgage.  Howe  v. 
Wadsworth,  59  N.  H.  397. 

8.  Waiver  of  Relief  Against  Misrepresentation 
by  Settlement  of  Losses.  —  Bradley  v.  Chase,  22 
Me.  511. 

A  Landlord  Waives  His  Right  to  Distrain 

by  accepting  the  administration  of  his  tenant's 
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titles  of  this  work  to  which  reference  is  made  in  the  note.1 

(o)  Necessity  for  Clear  and  Decisive  Act.  —  A  waiver  will  not  be  implied  from 
slight  circumstances,  but  must  be  evidenced  by  an  unequivocal  and  decisive 
act,*  clearly  proven.3  If  the  act  is  not  of  such  a  character  or  is  not  incon- 
sistent with  the  enforcement  of  the  right  claimed  to  have  been  waived  or  an 
intention  to  rely  upon  it,  no  waiver  is  established ;  4  or  if,  notwithstanding  an 
apparent  waiver,  there  is  an  express  reservation  of  one's  legal  rights,  there  is 
no  waiver.5 

(2)  Failure  to  Act.  — A  waiver  may  also  be  implied,  or  at  least  presumed, 
from  a  failure  to  act  or  to  insist  seasonably  upon  a  right,  for  it  is  required  of 


estate.  Hovey  v.  Smith,  1  Barb.  (N.  Y.) 
372. 

Waiver  of  Want  of  Consideration. —  The  maker 
of  a  note,  by  giving  a  new  note  in  payment  of 
the  whole  amount  without  objecting  to  the  con- 
sideration, waives  any  defense  arising  out  of 
the  consideration.  Cameron  v.  Nail,  3  Ala. 
158. 

1.  Acts  Waiving  Forfeiture  of  Insurance  Policy. 

—  See  the  title  Insurance,  vol.  16,  p.  934 
et  seq. 

Acts  Waiving  Presentment  and  Protest.  —  See 

the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  457  et  seq. 

Acts  Waiving  Eight  to  Administer.  —  See  the 
title  Executors  and  Administrators,  vol.  it, 
p.  784. 

Acts  Waiving  Right  to  Rescind  Sale  See 

the  titles  Sales,  vol.  24,  pp.  1105,  1111 ;  Vendor 
and  Purchaser,  ante. 

Acts  by  Purchaser  Waiving  Irregularities  in 
Judicial  Sale.  —  See  the  title  Judicial  Sales, 
vol.  17,  p.  1006.  See  also  the  table  of  cross- 
references  at  the  beginning  of  this  title. 

2.  Waiver  to  Be  Evidenced  by  Unequivocal  and 
Decisive  Act.  —  Bird  v.  Hamilton,  Walk. 
(Mich.)  361  ;  Michigan  Sav.,  etc.,  Assoc.  v. 
Missouri,  etc.,  Trust  Co.,  73  Mo.  App.  161  ; 
Robinett  v.  Hamby,  132  N.  Car.  353. 

3.  Clear  Proof  Required. — -Johnston  v.  Yale,  19 
La.  Ann.  212;  Bennecke  v.  Connecticut  Mut. 
Ins.  Co.,  105  U.  S.  360 ;  Darnley  v.  London, 
etc.,  R.  Co.,  L.  R.  2  H.  L.  43. 

4.  Necessity  for  Act  Inconsistent  with  Enforce- 
ment of  Right  —  England.  —  Southcomb  v. 
Exeter,  6  Hare  224. 

Georgia.  —  Whitaker  v.  Tompkins,  19  Ga. 
575- 

Massachusetts.  —  Atlantic  Cotton  Mills  v. 
Abbott,  9  Cush.  (Mass.)  423 ;  Lawrence  v. 
Fletcher,  8  Met.  (Mass.)  153;  O'Donnell  v. 
Allen,  6  Allen  (Mass.)  106;  Learned  v.,  Foster, 
117  Mass.  365. 

Michigan.  —  Martin  v.  Ash,  20  Mich.  166. 

New  York.  —  Dykers  v.  Stuart,  34  N.  Y. 
Super.  Ct.  189. 

Pennsylvania.  —  Buchanan  v.  Buchanan,  46 
Pa.  St.  186. 

Rhode  Island.  —  Bond  v.  Carpenter,  15  R.  I. 
440. 

Tennessee.  —  White  v.  Nashville,  etc.,  R.  Co., 
7  Heisk.  (Tenn.)  534. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  Van 
Dresar,  22  Wis.  511;  City  Nat.  Bank  v.  Kus- 
worm,  88  Wis.  188,  43  Am.  St.  Rep.  877. 

A  Waiver  of  One  of  Several  Remedies  is  no 
waiver  of  other  remedies.     White  v.  Nashville, 
etc.,  R.  Co.,  7  Heisk.  (Tenn.)  534. 
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Acceptance  of  Portion  of  Debt  No  Waiver  of 
Right  to  Balance.  — •  Cumber  v.  Wane,  1  Smith 
Lead.  Cas.  357 ;  Montague  v.  Massey,  76  Va. 
314. 

A  Subsequent  Demand  No  Waiver  of  Prior  De 
mand.  —  See  the  title  Demand,  vol.  9,  p.  211. 

Appeal  in  State  Court  No  Waiver  of  Right  of 
Removal  to  Federal  Courts.  —  Sidway  v.  Missouri 
Land,  etc.,  Co.,  116  Fed.  Rep.  381. 

The  Waiver  of  a  Remedy  Against  One  of  Several 
Parties  is  no  waiver  of  remedies  against  the 
other  parties.  White  v.  Nashville,  etc.,  R.  Co., 
7  Heisk.  (Tenn.)  534. 

Habitual  Indulgence  as  to  the  Time  of  Payments 
under  a  contract  is  no  waiver  of  the  right  to 
cancel  the  contract  because  of  overdue  pay- 
ments. Winchell  v.  Scott,  114  N.  Y.  640,  21 
N.  E.  Rep.  1065,  affirming  13  Daly  (N.  Y.) 
561. 

Materialman's  Lien.  —  A  vendor  of  an  eleva- 
tor in  process  of  erection  for  a  hotel  does  not 
waive  his  right  to  a  materialman's  lien  on  the 
hotel  and  the  land  on  which  it  is  situated  by 
a  contract  by  which  he  retains  in*  himself  the 
title  to  the  elevator  until  the  same  shall  be 
paid  for,  and  reserves  the  right  to  retake  pos- 
session thereof  if  default  should  be  made  in 
the  payment.  Henry,  etc.,  Co.  v.  Fisherdick, 
37  Neb.  227. 

Mechanic's  Lien.  ■ —  A  waiver  of  a  mechanic's 
lien  will  not  be  inferred  merely  from  the  tak- 
ing of  collateral  security  from  another  and  in 
a  manner  not  inconsistent  with  the  retention  of 
the  lien.  Kilpatrick  v.  Kansas  City,  etc.,  R. 
Co.,  38  Neb.  640,  41  Am.  St.  Rep.  741. 

Urging  Invalid  Reason  No  Waiver.  —  A  party 
cannot  be  held  to  have  waived  that  which  he 
has  been  at  all  times  insisting  upon  and  to 
which  he  otherwise  appears  to  be  entitled,  sim- 
ply because  he  advances  a  further  reason  there- 
for which  may  not  be  considered  good.  Dia- 
mond Tunnel  Gold,  etc.,  Min.  Co.  v.  Faulkner, 
14  Colo.  438. 

Assignment  of  Mortgage  No  Waiver  of  Entry  or 
Foreclosure. — -The  assignment  of  a  mortgage 
after  entry  for  the  purpose  of  foreclosure  does 
not  waive  the  entry  or  stay  the  foreclosure. 
Hill  v.  More,  40  Me.  515  ;  Hurd  v.  Coleman,  42 
Me.  182;  Capen  v.  Richardson,  7  Gray  (Mass.) 
364;  Thompson  v.  Kenyon,  100  Mass.  108; 
Deming  v.  Comings,  11  N.  H.  474. 

Suing  for  the  Balance  of  the  Mortgage  Debt 
beyond  the  value  of  the  mortgaged  property 
is  not  such  an  unequivocal  act  as  will  waive 
the  foreclosure.  Smalley  v.  Hickok,  12  Vt. 
163. 

5.  Express  Reservation  of  Rights.  —  In  re 
Auerbach,  23  Utah  529. 
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every  one  to  take  advantage  of  his  rights  at  a  proper  time.1  But  where  the 
silence  or  acquiescence  is  capable  of  being  explained  otherwise  than  as  a 
waiver,2  or  the  party  is  under  no  obligation  to  say  or  do  anything,  there  is 
nothing  to  create  a  waiver.3  And  it  may  be  safely  asserted  that  mere  indul- 
gence or  silent  acquiescence  is  never  construed  into  a  waiver  unless  some 
element  of  estoppel  can  be  invoked.4 

Application  of  Euls  to  Contracts.  — A  common  illustration  of  waiver  in  action  is 
where  the  right  to  rescind  a  contract  is  lost  by  a  failure  to  proceed  oppor- 
tunely.5 A  person  who,  with  knowledge  of  a  fraud  or  other  ground  of  revo- 
cation in  his  favor,  permits  the  other  party  to  the  contract  to  proceed  with 
the  performance,  is  considered  to  have  waived  his  rights.6  And  insistence 
on  specific  objections  to  the  performance,  and  silence  as  to  others,  is  a  waiver 
of  the  objection  not  urged.7    This  rule  derives  additional  force  by  the  circum- 


1.  Waiver  by  Failure  to  Act  —  England.  — 
Blennerhassett  v.  Day,  2  Ball  &  B.  118;  Pegg 
v.  Wisden,  16  Beav.  239;  Lloyd  v.  Collett,  4 
Bro.  C.  C.  469  ;  Rushbrook  v.  Lawrence,  L.  R. 

5  Ch.  3;  Mills  v.  Haywood,  6  Ch.  D.  196; 
Bond  v.  Walford,  32  Ch.  D.  238 ;  Selwyn  v. 
Garfit,  38  Ch.  D.  284 ;  Pollard  v.  Clayton,  1  Kay 
&-J.  462;  Great  Eastern  R.  Co.  v.  Goldsmid,  9 
App.  Cas.  927,  54  L.  J.  Ch.  162,  52  L.  T.  N.  S. 
270,  33  W.  R.  81,  49  J.  P.  260;  Richardson  v. 
Dunn,  2  Q.  B.  222,  42  E.  C.  L.  647 ;  Clarke  v. 
Hart,  5  Jur.  N.  S.  447  ;  Heaphy  v.  Hill,  2  Sim. 

6  St.  29  ;  Guest  v.  Homfray,  5  Ves.  Jr.  818. 
United  States.  —  Pence  v.  Langdon,  99  U.  S. 

578;  Ransom  v.  New  York,  20  How.  (U.  S.) 
581. 

California.  —  Morgan  v.  Stearns,  40  Cal.  438  ; 
California  Southern  Hotel  Co.  v.  Callender,  94 
Cal.  120,  28  Am.  St.  Rep.  99. 

Massachusetts.  —  Simonds  v.  Parker,  1  Met. 
(Mass.)  511;  Farlow  v.  Ellis,  15  Gray  (Mass.) 
229;  Smith  v.  Dennie,  6  Pick.  (Mass.)  262,  17 
Am.  Dec.  368. 

Michigan.  —  Gault  v.  Van  Zile,  37  Mich.  22. 

Minnesota.  —  Fishback  v.  Van  Dusen,  33 
Minn.  in. 

Texas.  —  Coe  v.  Dial,  12  Tex.  102. 

Wisconsin.  —  Pulling  v.  Columbia  County,  3 
Wis.  337 ;  Chicago,  etc.,  R.  Co.  v.  Van  Dresar, 
22  Wis.  511  ;  Goldsmith  v.  Bryant,  26  Wis.  34; 
Monroe  Water  Works'  Co.  v.  Monroe,  110  Wis. 
11. 

And  see  the  titles  Agency,  vol.  1,  p.  1203  et 
seq.;  Attorney  and  Client,  vol.  3,  p.  375; 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  457  et  seq.;  Sales,  vol.  24,  pp.  1105, 
11 11;  and  the  table  of  cross-references  at  the 
beginning  of  this  title. 

Objections  Not  Urged  Seasonably  Are  Waived. 
—  Frisbie  v.  U.  S.,  157  U.  S.  160;  State  v. 
Agnew,  52  Ark.  275  ;  McGuffie  v.  State,  17  Ga. 
497;  Selby  v.  Hutchinson,  9  111.  319;  Vandall 
v.  Vandall,  13  Iowa  247;  Warren  v.  Glynn,  37 
N.  H.  340 ;  Gordon  v.  Inghram,  1  Grant  Cas. 
(Pa.)  152.  See  also  the  title  Exceptions  and 
Objections,  8  Encyc.  of  Pl.  and  Pr.  153. 

A  Buyer  Waives  the  Right  to  Reject  Goods 
by  failing  to  exercise  it  within  a  reasonable 
time  after  delivery.  Reed  v.  Randall,  29  N.  Y. 
358,  86  Am.  Dec.  305 ;  Pratt  v.  Peck,  70  Wis. 
620. 

Waiver  by  Vendee  of  Objection  to  Deed.  — 
A  vendee  may  he  held  to  have  waived  an  ob- 
jection to  a  deed  by  not  insisting  on  it  at  the 
proper  time.    Dresel  y.  Jordan,  104  Mass.  407; 
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Kenniston  v.  Blakie,  121  Mass.  552;  Moak  v. 
Bryant,  51  Miss.  560;  Thayer  v.  Torrey,  37  N. 
J.  L.  339. 

Purchaser  Bound  by  Acquiescence  of  His  Vendor. 
—  Ffooks  v.  London,  etc.,  R.  Co.,  17  Jur.  365. 

Burden  of  Proof  on  Person  Alleging  Acquies- 
cence.— In  re  Marsden,  26  Ch.  D.  783,  54  L.  J. 
Ch.  640,  51  L.  T.  N.  S.  417,  33  W.  R.  28. 

2.  Silence  or  Delay  No  Waiver  if  Capable  of 
Other  Explanation.  —  Burlington,  etc.,  River 
R.  Co.  v.  Boestler,  15  Iowa  559;  Selwyn  v. 
Garfit,  38  Ch.  D.  284,  57  L.  J.  Ch.  609,  59  L.  T. 
N.  S.  233,  36  W.  R.  513;  Beaudry  v.  Montreal, 
ir  Moo.  P.  C.  399,  6  W.  R.  346. 

3.  Must  Be  Duty  to  Act.  —  Texas,  etc.,  R.  Co. 
v.  Rust,  19  Fed.  Rep.  245  ;  Crofts  v.  Middleton, 
2  Kay  &  J.  195,  1  Jur.  N.  S.  1133  ;  Adreveno  v. 
Mutual  Reserve  Fund  L.  Assoc.,  38  Fed.  Rep. 
806;  Kerns  v.  McKean,  65  Cal.  411;  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  419. 

Delay  Within  Statutory  Period  No  Waiver.  — 
Sidensparker  v.  Sidensparker,  52  Me.  481,  83 
Am.  Dec.  527 ;  Hamlin  v.  Sears,  82  N.  Y.  327. 

Silence  by  Mortgagee  After  Sale  of  Mortgaged 
Property.  —  A  mortgagee  does  not  waive  his 
lien  by  his  silence  on  being  informed  of  the 
sale  of  a  portion  of  the  mortgaged  property  by 
the  mortgagor.  Patterson  v.  Taylor,  15  Fla. 
336. 

4.  Estoppel  a  Necessary  Element.  —  Royal  v. 
Aultman,  etc.,  Co.,  116  Ind.  424;  Texas  Bank- 
ing, etc.,  Co.  v.  Hutchins,  53  Tex.  61,  37  Am. 
Rep.  750. 

5.  Acquiescence  a  Waiver  of  Right  to  Rescind 
Contract.  —  Key  v.  Dent,  6  Md.  142;  Scales  v. 
Wiley,  68  Vt.  39.  See  the  title  Rescission, 
Cancellation,  and  Reformation,  vol.  24,  p. 
625. 

6.  Waiver  of  Right  to  Rescind  by  Acquiescing  in 
Performance.  —  Henderson  Bridge  Co.  v.  O'Con- 
nor, 88  Ky.  303  ;  Carland  v.  New  Orleans,  13 
La.  Ann.  43 ;  Lawrence  v.  Dale,  3  Johns.  Ch. 
(N.  Y.)  23;  Dellinger  v.  Gillespie,  118  N.  Car. 
737. 

7.  Instances  on  Specific  Objections  a  Waiver  of 
Others  Not  Urged.  —  In  Johnson  v.  Oppenheim, 
55  N.  Y.  291,  Allen,  J.,  said:  "When  some 
formal  act  or  acts  are  to  be  performed  by  a 
party  as  a  condition  precedent  to  some  right, 
or  to  perfect  a  right  of  action  or  property,  and 
the  act  as  performed  is  defective  or  imperfect, 
and  the  adverse  party,  whose  right  it  is  to  ob- 
ject and  insist  upon  a  more  perfect  compliance 
with  the  condition,  takes  no  objection  to  the 
manner  of  its  performance,  but  accepting  th<j 
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stance  that  the  person  against  whom  the  waiver  is  claimed  may  have  received 
some  substantial  and  permanent  benefit  under  the  contract.1 

Waiver  of  Irregularities  in  Mortgage  Sale.  —  The  unexplained  acquiescence  for 
any  considerable  time  in  a  voidable  sale  of  mortgaged  premises  will  be 
deemed  a  waiver  of  irregularities  and  a  confirmation  of  the  sale.2 

V.  What  Rights  May  Be  Waived — 1.  In  General.  —  As  a  general  rule, 
subject  to  the  exceptions  hereafter  noted,  a  party  may  waive  any  legal  right 
to  which  he  is  entitled.  Rights  growing  out  of  contracts  may,  of  course,  be 
waived,3  likewise  rights  conferred  by  statute,4  and  constitutional  rights  may 
be  waived  by  the  party  in  whose  benefit  the  rights  accrue.5 

2.  When  Waiver  Inoperative  —  a.  On  Grounds  of  Public  Policy.  — 
The  right  of  waiver  is  subject  to  the  control  of  public  policy,  which  cannot 
be  contravened  by  any  conduct  or  agreement  of  the  parties.  Accordingly  all 
agreements  will  be  held  void  which  seek  to  waive  the  defense  of  usury,0  or  to 
waive  objection  to  acts  done  or  contracts  entered  into  in  violation  of  Sunday 
laws,7  or  illegal  on  other  grounds  of  public  policy  or  morality.8    Likewise  the 


performance  as  perfect,  places  his  objection  to 
the  claim  and  right  asserted  upon  another  dis- 
tinct and  independent  ground,  he  is  held  to 
have  waived  all  objection  to  the  formal  or  tech- 
nical defects.  Or  when  a  single  objection  to 
the  performance  is  taken,  and  the  party  is  silent 
as  to  all  others,  they  are  deemed  to  be  waived. 
The  rule  rests  upon  the  ground  that  the  party 
by  his  silence  has  misled  his  adversary,  and 
not  having  spoken  when  he  ought  shall  not  be 
permitted  to  speak  when  he  would." 

1.  Accepting  Benefits.  —  Stein  v.  Robertson, 
30  Ala.  286 ;  Green  v.  Jackson,  66  Ga.  250 ; 
Barber  v.  Lyon,  8  Blackf.  (Ind.)  215;  Hand- 
forth  v.  Jackson,  150  Mass.  149;  Verona  v. 
Peckham,  66  Barb.  (N.  Y.)  103;  People  v. 
Denison,  19  Hun  (N.  Y.  )i37;  Smith  v.  Profitt, 
82  Va.  832. 

Restitution  a  Condition  Precedent  to  Rescission. 

—  See  the  title  Rescission,  Cancellation,  and 
Reformation,  vol.  24,  p.  620  et  seq. 

Implied  Ratification  of  Agent's  Contract  by 
Accepting  Benefits.  —  See  the  title  Agency,  vol. 
1,  p.  1 196  et  seq. 

2.  Sloan  v.  Frothingham,  65  Ala.  593  ;  Bush 
v.  Sherman,  80  111.  160;  Watson  v.  Sherman, 
84  111.  263 ;  Jenkins  v.  Pierce,  98  111.  646 ; 
Landrum  v.  Union  Bank,  63  Mo.  48.  See  the 
titles  Judicial  Sales,  vol.  17,  p.  1005;  Sher- 
iff's Sales,  vol.  25,  p.  798  et  seq.;  Trust 
Deeds  and  Power  of  Sale  Mortgages,  vol.  28, 
P.  743- 

The  Invalidity  of  a  Sale  is  not  waived  by  ac- 
quiescence therein  for  a  period  less  than  will 
form  a  bar  under  the  statute  of  limitations. 
Sloan  v.  Frothingham,  65  Ala.  599  ;  Sanders  v. 
Askew,  79  Ala.  433. 

3.  See  the  title  Contracts,  vol.  7,  p.  88,  and 
cross-references  there  given.  See  supra,  this 
title,  Manner  and  Proof  of  Waiver  —  Suffi- 
ciency of  Verbal  and  Parol  Agreements  to 
Waive  Written  Contracts. 

4.  Waiver  of  Statutory  Right.  —  White  v. 
Connecticut  Mut.  L.  Ins.  Co.,  4  Dill.  (U.  S.) 
183;  Shutte  v.  Thompson,  15  Wall.  (U.  S.) 
159;  Beecher  v.  Marquette,  etc.,  Rolling  Mill 
Co.,  45  Mich.  108;  Tombs  v.  Rochester,  etc., 
R.  Co.,  18  Barb.  (N.  Y.)  585;  Phyfe  v.  Eimer, 
45  N.  Y.  104. 

5.  Waiver  of  Constitutional  Right.  —  Lee  v. 
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Tillotson,  24  Wend.  (N.  Y.)  337,  35  Am.  Dec. 
624;  Phyfe  v.  Eimer,  45  N.  Y.  104;  Tone  v. 
Columbus,  39  Ohio  St.  281,  48  Am.  Rep.  438. 

Waiver  of  Right  to  Attack  Constitutionality  of 
Statute.  —  By  participating  in  procuring  the 
passage  of  a  statute,  and  acquiescing  in  the 
same,  and  becoming  a  recipient  of  benefits 
under  it,  one  may  waive  his  right  to  question 
afterwards  its  constitutionality.  Ferguson  v. 
Landrum,  5  Bush  (Ky.)  230,  96  Am.  Dec.  350. 

Waiver  of  Jury  Trial  in  Civil  Cases.  —  See  the 
titles  Constitutional  Law,  vol.  6,  pp.  989,  990 ; 
Jury  and  Jury  Trial,  vol.  17,  p.  1097. 

Waiver  of  Jury  Trial  in  Criminal  Cases.  — 
See  the  titles  Constitutional  Law,  vol.  6,  p. 
992;  Jury  and  Jury  Trial,  vert.  17,  p.  1097  et 
seq. 

Waiver  of  Various  Rights  of  Accused  in  Crim- 
inal Cases.  —  See  the  title  Constitutional 
Law,  vol.  6,  pp.  987,  989,  990,  992,  998. 

Waiver  of  Objections  to  Disqualification  of 
Judge. —  See  the  title  Judge,  vol.  17,  p.  743. 

6.  Defense  of  Usury  Not  to  Be  Waived.  — 
Mabee  v.  Crozier,  22  Hun  (N.  Y.)  264;  Clark 
v.  Spencer,  14  Kan.  398,  19  Am.  Rep.  96;  Bos- 
ler  v.  Rheem,  72  Pa.  St.  54. 

Waiver  of  Usury  as  Defense  to  Foreclosure  Suit. 
—  One  waives  the  defense  of  usury  in  a  fore- 
closure suit  by  appearance  and  failure  to  set 
up  the  defense.  See  the  title  Foreclosure  of 
Mortgages,  vol.  13,  p.  821. 

7.  Violation  of  Sunday  Laws.  —  Taylor  v.  Phil- 
lips, 3  East  55;  Hanson  v.  Shackleton,  4 
Dowl.  48;  Day  v.  McAllister,  15-  Gray  (Mass.) 
433 ;  Handy  v.  St.  Paul  Globe  Pub.  Co.,  41 
Minn.  188,  16  Am.  St.  Rep.  695.  Compare 
Pierce  v.  Rehfuss,  35  Mich.  53 ;  Roberts  v. 
Bower,  5  Hun  (N.  Y.)  558.  See  the  title  Sun- 
days and  Holidays,  vol.  27,  p.  406. 

8.  Contracts  Void  on  Other  Grounds  of  Public 
Policy  or  Morality.  —  La  Banque  Jacques-Car- 
tier  v.  La  Banque  d'Epargne,  57  L.  J.  P.  C.  42, 
13  App.  Cas.  hi;  Oscanyan  v.  Winchester  Re- 
peating Arms  Co.,  10^  U.  S.  261,  per  Field.  J.; 
Coppell  v.  Hall,  7  Wall.  (U.  S.)  542 ;  Shenk  v. 
Phelps,  6  111.  App.  612;  Boutelle  v.  Melendy, 
19  N.  H.  196,  49  Am.  Dec.  152;  McKee  v. 
Cheney,  (Supm.  Ct.  Spec.  T.)  52  How.  Pr.  (N. 
Y.)  144.  See  the  title  Illegal  Contracts,  vol, 
iS,  p.  1014. 
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Question  of  Law  or  Fact. 


WAIVER—  WALKING. 


Definition. 


ratification  or  waiver  of  a  criminal  act,  as  a  forgery,  is  of  no  effect.1  A  court 
will  not  entertain  an  illegal  action  although  the  defense  of  illegality  is  not 
interposed.     In  such  cases  the  court  will  of  its  own  motion  set  up  the  defense.8 

b.  Want  of  Jurisdiction.  —  No  waiver  or  consent  of  the  parties  can 
give  jurisdiction  to  a  court  not  authorized  to  take  it.3 

VI.  Waiver  a  Question  of  Law  or  Fact.  —  Waiver,  being  usually  a  matter 
of  intent  as  indicated  by  the  acts  and  declarations  of  the  parties,  is  generally 
a  question  of  fact  to  be  decided  by  the  jury.*  According  to  this  view  the 
only  question  of  law  that  can  be  involved  in  the  question  of  waiver  must 
relate  to  the  legal  definition  of  the  word;  for  example,  a  jury  might  be  prop- 
erly instructed  as  a  matter  of  law  that  a  waiver  must  be  voluntary  and  that 
it  implies  a  knowledge  of  the  right,  claim,  or  thing  waived ;  yet  whether  it 
was  voluntary  and  whether  the  party  had  knowledge  of  the  right  or  thing 
waived  are  still  questions  of  fact  to  be  submitted  to  the  jury.5  Nevertheless, 
where  all  the  facts  and  circumstances  relating  to  a  subject  are  admitted  or 
clearly  established,  waiver  becomes  a  question  of  law,  and  a  party  has  the 
right  to  ask  the  court  to  inform  the  jury  whether  the  evidence  is  sufficient  to 
establish  a  waiver ; 6  though  it  would  seem  that  this  can  occur  only  where 
the  law  affixes  certain  consequences  to  the  acts  of  parties,  regardless  of  the 
intent.7 


1.  Ratification  of  Criminal  Act  of  No  Effect.  — 

Shisler  v.  Vandike,  92  Pa.  St.  447,  37  Am.  Rep. 
702.  See  the  title  Agency,  vol.  1,  p.  1185  et 
seq. 

2.  Defense  of  Illegality  Set  Up  by  Court  Suo 
Motu.  —  Evans  v.  Richardson,  3   Meriv.  469 ; 

Cardoze  v.  Swift,  113  Mass.  250;  Dunham  v. 
Presby,  120  Mass.  285. 

3.  See  the  title  Jurisdiction,  vol.  17,  p. 
1062. 

4.  Waiver  a  Question  of  Fact.  — -  Dubignon  v. 
Loud,  7  Rich.  L.  (S.  Car.)  193  ;  California 
Southern  Hotel  Co.  v.  Calendar,  94  Cal.  120,  28 
Am.  St.  Rep.  99  ;  Fitch  v.  Woodruff,  etc.,  Iron 
Works,  29  Conn.  82 ;  Fox  v.  Harding,  7  Cush. 
(Mass.)  520;  Okey  v.  State  Ins.  Co.,  29  Mo. 
App.  111;  Traynor  v.  Johnson,  1  Head  (Tenn.) 
51.    See  also  Hill  v.  Hobart,  16  Me.  164. 

Waiver  of  Conditions  in  Contracts  a  Question 
for  Jury.  —  Hale  Mfg.  Co.  v.  American  Saw  Co., 
43  Mich.  250  ;  Chapman  v.  Colby,  47  Mich.  46  ; 
Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Pa.  St. 
350 ;  Coursin  v.  Pennsylvania  Ins.  Co.,  46  Pa. 
St  330 ;  Phcenix  Ins.  Co.  v.  Munday,  5  Coldw. 
(Tenn.)  551. 

Waiver  of  Condition  of  Sale  by  Vendor  a  Ques- 
tion for  the  Jury.  —  Farlow  v.  Ellis,  15  Gray 
(Mas.)  232;  Smith  v.  Dennie,  6  Pick.  (Mass.) 
266,  17  Am.  Dec.  368;  Fishback  v.  Van  Dusen, 
33  Minn.  118;  Osborn  v.  Gantz,  60  N.  Y. 
540. 

5.  California  Southern  Hotel  Co.  v.  Callen- 
der,  94  Cal.  120,  28  Am.  St.  Rep.  99. 

Waiver  a  Mixed  Question  of  Law  and  Fact.  — 
In  this  sense  waiver  is  held  to  be  a  mixed  ques- 
tion of  law  and  fact.  Okey  v.  State  Ins.  Co., 
29  Mo.  App.  in. 

6.  Waiver  a  Question  of  Law  and  Not  of  Fact. 


—  Spring  Garden  Mut.  Ins.  Co.  v.  Evans,  9  Md. 
1,  66  Am.  Dec.  308.  See  also  Hill  v.  Hobart, 
16  Me.  164. 

Waiver  in  Writing.  —  Where  the  agreement 
as  to  the  waiver  by  a  pledgor  of  a  notice  of 
sale  is  in  writing,  the  question  of  waiver  is  for 
the  court.    Mowry  v.  Wood,  12  Wis.  413. 

7.  Waiver  a  Question  of  Law  Only  as  to  Acts 
Having  Certain  Legal  Consequences.  —  Fox  v. 
Harding,  7  Cush.  (Mass.)  520,  wherein  Bigelow, 
J.,  said:  "There  may  be  cases  in  which  the 
facts  are  few  and  simple,  and  the  acts  or  ad- 
missions of  the  parties  clear  and  unequivocal, 
when  it  would  be  the  duty  of  the  court  to  in- 
struct the  jury  that  certain  legal  rights,  upon 
which  a  party  might  otherwise  have  relied,  have 
been  surrendered  and  can  no  longer  be  insisted 
on ;  but  these  are  cases  where  the  law  affixes 
certain  consequences  to  acts  of  parties,  when 
clearly  and  undisputably  proved.  So,  too,  in 
judicial  proceedings,  for  the  furtherance  of  pub- 
lic justice,  and  the  discouragement  of  dilatory 
pleas  and  technical  objections,  parties  who  do 
not  seasonably  avail  themselves  of  their  legal 
rights,  are  held  by  courts  to  have  conclusively 
waived  them.  But,  ordinarily,  where  the  rights 
and  liabilities  of  the  parties  depend  on  con- 
tracts, and  a  variety  of  transactions  and  deal- 
ings arising  therefrom,  or  where  the  facts  are 
contradictory  and  complicated,  it  is  a  question 
for  the  jury  to  determine,  how  far  parties  have 
waived  any  of  their  legal  rights.  In  all  ques- 
tions of  this  sort,  so  much  depends  on  the  in- 
tent with  which  parties  act,  that  it  would  be 
impossible  for  courts  to  establish  any  certain 
rule  by  which  all  cases  could  be  governed." 
To  the  same  effect  see  Fitch  v.  Woodruff,  etc., 
Iron  Works,  29  Conn.  91. 
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ABBREVIATIONS : 

Ads.,  1046 
V.  562 
Verdict,  1041 

ABUTTING    OWNER,   see   Turnpikes  and 
Toll-roads. 

ACCEPT : 

Statute  of  frauds,  978 

ACCIDENT  INSURANCE,  1062 

ACCOMMODATION  PAPER,  see  Usury. 

ACCORD  AND  SATISFACTION: 
Statute  of  frauds : 

Contracts  for  the-  sale  of  goods,  wares,  or 
merchandises,  956 

ACKNOWLEDGMENTS : 

United  States  commissioners,  192 

ACQUIESCENCE: 
Waiver : 

Waiver    and    acquiescence  distinguished, 

1092 

ACTUAL  USE: 

Use  and  occupancy,  440 

ACTUAL  VALUE,  577 

ADJOURNMENT : 

United  States  commissioners,  187 
Veto,  1055 

ADMIRALTY,  see  United  States  Courts. 
ADS,  1046 

ADVANCEMENTS : 

Undue  influence,  129 

ADVERSE  POSSESSION  (see  Vendor  and 

Purchaser) : 
Vendor  and  purchaser,  706 

AGENCY  (see  United  States;  Usages  and 
Customs;    Usury;    Vendor    and  Pur- 
chaser) : 
Statute  of  frauds : 
Agreements  with  agents  for  sale  of  lands,  892 
Agreement  to  procure  conveyance,  892 
Contracts  to  buy  or  sell  for  another,  892 
Entire  contracts,  893 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  956 
Delivery,  acceptance,  and  receipt  of  goods : 
Authority  of  agent.  977 
Effect  of  nonacceptance  by  agent,  977 
Oral  evidence  as  to  authority  of  agent 

to  receive  and  accept,  978 
Ratification  of  agency,  977 
Sufficiency  of  delivery  to  and  receipt  and 
acceptance  by  agent,  977 


AGENCY,  cont'd. 

Statute  of  frauds,  cont'd. 

Signature  by  agent,  861,  939 

Agency  may  be  shown  by  parol,  864 
Agent  may  sign  in  own  name,  864 
Agent  must  have  due  authority,  861 
Authority,  861 

Authority  to  bind  principal  as  surety,  863 

Contract  to  convey,  862 

Authority  to  execute  lease  for  more  than 

one  year,  863 
Authority  to  execute  lease  for  one  year, 

863 

Authority  to  execute  sealed  instruments, 

862 

Broker  as  agent  of  both  parties,  861 
General  rule,  861 

Name  of  principal  need  not  appear,  864 
One  party  cannot  be  agent  of  ,  the  other, 
861 

Parol  authority  to  contract  for  sale  of 
lands,  861 

Parol  authority  to  contract  for  sale  of 

personal  property,  861 
Ratification,  863 

Seal  considered  of  no  yalue,  862 
Signature  in  name,  863 
Sub-agent,  863 

When  agent  of  one  party  cannot  bind  the 
other,  861 

Written  authority  to  contract  for  sale  of 
lands,  862 
Undue  influence : 

Presumption  from  confidential  relationship, 
12s 

AGREEMENT: 

Understanding,  97 

AGRICULTURAL  COLLEGES,  see  Univer- 
sities and  Colleges. 

ALIENS: 
United  States : 

Aliens  entitled  to  life,  liberty,  and  property, 

179 

AMOUNT  IN  CONTROVERSY,  see  United 
States  Courts. 

ANIMAL : 

Vicious  animal,  1057 

ANNUITIES,  see  Usury. 
ANOTHER,  913 

APPEAL  BOND: 

Undertaking,  98 

APPLICATION  OF  PAYMENT : 

Statute  of  frauds,  971 
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Arbitration  and  Award. 


INDEX. 


Certiorari. 


ARBITRATION  AND  AWARD: 
Statute  of  frauds : 

Agreement  to  arbitrate,  877 
Executors  and  administrators,  904 

ARREST,  see  United  States  Commissioners. 

ASSAULT  AND  BATTERY: 

Union  depots,  141 

ASSEMBLY,  see  Unlawful  Assembly. 

ASSIGNMENTS      (see      United  States; 

Usury;  Vendor  and  Purchaser;  Verbal 

Agreements  (Statute  of  Frauds) : 
Ultra  vires,  73 
Vendor's  lien,  749 

Effect  of  assignment  of  part  of  purchase- 
money  notes,  752 

Exceptions  to  rule,  751 

How  assigned,  751 

Illustrations,  750 

Lien  expressly  reserved  in  conveyance,  790 

Assignment  of -agreement,  791 

Assignment  of  note,  790 

Distinguished  from  implied  lien,  790 

Illustrations,  790,  791 

Lien  assignable,  790 

Priorities,  791 

Series  of  notes,  791 
Reason  of  rule,  750 
Revival  of  lien,  751 

Title  retained  by  vendor  as  security  for 

price,  770 

General  rule,  775 

Illustrations,  775,  776 

Protection  of  assignee  by  equity,  775 

Subrogation,  776 
Vendor's  implied  lien  held  assignable,  749 
Vendor's  implied  lien  held  not  assignable, 

750 

Without  recourse,  752 

ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS: 

Statute  of  frauds,  809 
United  States,  153 

ASSUMPSIT: 
Verdict : 

Amount  or  damages,  1021 

ATTACHMENT  (see  Vendor's  Lien)  : 
Waiver : 

Attachment  a  waiver  of  mortgage,  1104 

ATTORNEY  AND   CLIENT   (see  United 

States  Courts) : 
Statute  of  frauds,  810 
Undue  influence,  see  Undue  Influence. 

AUCTIONS  AND  AUCTIONEERS,  see  Ver- 
bal Agreements  (Statute  of  Frauds). 

RAIL  AND  RECOGNIZANCE: 

United  States  commissioners,  187 

BANKS  AND  BANKING,  see  United  States  ; 
Usages  and  Customs  ;  Usury. 

BARTER : 
Statute  of  frauds : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  957 

BEHALF: 

On  behalf,  359 
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BENEFIT: 

Use,  439 

BET: 

Wager,  1084 

BICYCLE : 

Vehicle,  581 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES,  see  Ultra  Vires  ;  Usages  and  Cus- 
toms ;  Usury  ;  Verbal  Agreements  (Stat- 
ute of  Frauds). 

BOAT,  1046 

BONDS  (see  United  States  Marshals)  : 
Undertaking,  98 

BOTTOMRY  AND  RESPONDENTIA,  see 
Usury. 

BOUGHT  AND  SOLD  NOTES: 
Verbal  agreements  (statute  of  frauds),  852 

Broker's  bought  and  sold  notes  must  agree 
as  to  terms,  874 

BOUNDARIES: 

On,  361 

Statute  of  frauds : 

Agreements  as  to  boundary  lines,  881 

BREACH     OF     PROMISE     OF  MAR- 
RIAGE: 
Statute  of  frauds,  940 

Contracts  not  to  be  performed  within  a 
year,  946 

Contracts  possible  of  performance  within 
year,  948,  950 

BREACH  OF  THE  PEACE,  see  Unlawful 
Assembly. 

BRIDGES : 
Turnpikes  and  toll-roads : 

Bridging  streams,  9 

Right  of  abutter  to  build  bridge,  7 

BROKERS : 

Statute  of  frauds,  852 

BUILDING  AND  LOAN  ASSOCIATIONS, 
see  Usury. 

BUILDING  RESTRICTIONS,  see  Vendor  and 
Purchaser. 

BURDEN  OF  PROOF  (see  Usury;  Vendor 

and  Purchaser;  Vendor's  Lien): 
Undue  influence,  see  Undue  Influence. 
Vendor's  lien,  760 

Waiver  of  lien,  762 
Verdict : 

Party  decreeing  verdict,  1025 
Waiver : 

Knowledge  of  right,  1095 

CANCELLATION : 

Verbal  agreements,  903 

CARGO: 

Usages  and  customs,  429 

CARRIERS  (see  Usages  and  Customs)  : 
Verbal  agreements : 

Delivery  to  carrier,  988 

CERTIORARI : 

United  States  courts,  see  United  States 
Courts. 
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Charivari. 
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Cumulative  Voting. 


CHARIVARI: 

Unlawful  assembly,  343 

CHILDREN ,  see  Turntables. 

CHOSES  IN  ACTION: 
Statute  of  frauds  : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  960 

CIRCUIT  COURT  OF  APPEALS,  see  United 
States  Courts. 

CIRCUIT    COURTS,    see    United  States 
Courts. 

CIRCUMSTANTIAL  EVIDENCE: 

Undue  influence,  no 

CITIZENSHIP,  see  United  States  Courts. 

CIVIL  RIGHTS: 

United  States  commissioners,  193 

CLERKS  OF  COURTS,  see  United  States 
Courts. 

COLLEGES,  see  Universities  and  Colleges. 

COMMISSIONERS,  see  United  States  Com- 
missioners. 

COMMON  CARRIERS,  see  Usages  and  Cus- 
toms. 

COMMON  LAW  (see  Usages  and  Customs)  ; 
United  States  courts,  233 

At  common  law,  268 

COMMUNITY  PROPERTY: 

Verbal  agreements  (statute  of  frauds),  882 

COMPOUND  INTEREST,  see  Usury. 

COMPROMISE: 

United  States,  176 

CONDITION: 

Upon  condition,  361 

CONDITIONAL  SALES: 

Statute  of  frauds,  958 

CONFIDENTIAL  RELATION,  see  Undue  In- 
fluence. 

CONSIDERATION : 
Statute  of  frauds  (see   Verbal  Agreements 
(Statute  of  Frauds) : 
Oral  contracts  as  consideration  for  other 

promises,  821 
Separable    provisions  must    have  distinct 
consideration,  827 
Value,  577 
Waiver : 

Agreement  founded  on  consideration,  1097 
Consideration  in  relation  to  waiver  of  for- 
feitures of  insurance  policies,  1097 
New  agreement  modifying  prior  contract, 
1098 

Waiver  of  discharge  of  surety  by  new  prom- 
ise, 1098 

CONSPIRACY,  339 

CONSTITUTIONAL    LAW    (see  United 
States  ;  United  States  Courts  ;  Usury  ; 
Veto),  572 
Universities  and  colleges : 

Charter  a  contract  which  cannot  be  im- 
paired, 323 

11 


CONSTRUCTIVE  DELIVERY,  see  Verbal 
Agreements  (Statute  of  Frauds). 

CONTRACTORS,  see  Verbal  Agreements 
(Statute  of  Frauds). 

CONSULS  AND  AMBASSADORS,  see 
United  States  Commissioners  ;  United 
States  Courts. 

CONTEMPT: 

United  States  commissioners,  187,  209 
United  States  courts,   see  United  States 
Courts. 

CONTRACTS  (see  Ultra  Vires  ;  Vendor  and 

Purchaser) : 
Statute  of  frauds,  see  Verbal  Agreements 

(Statute  of  Frauds). 
Undue  influence,  108,  109 
United  States,  see  United  States. 
Void  and  voidable,  see  Void  and  Voidable. 

CONTRIBUTION  AND  EXONERATION: 
Vendor  and  purchaser : 

Co-purchasers,  718 

CONTRIBUTORY     NEGLIGENCE  (see 

Turntables) : 
Usages  and  customs,  418 

CONVERSION  AND  RECONVERSION: 

Vendor  and  purchaser,  704 

CORPORATIONS      (see     Ultra  Vires; 
United  States  Courts  ;  Universities  and 
Colleges;  Usury;  Voting  Trusts) : 
Vendor's  lien : 

Lien  in  favor  of  corporation,  748 
Waiver,  1093 

COSTS: 

United  States,  173,  174 

COUNTERFEITING : 

Uttering,  561 

COUNTY : 

Vicinity,  1057 

COURT  OF  CLAIMS,  see  United  States 
Courts. 

COURTS,  see  United  States  Commissioners; 
United  States  Courts. 

CREDIT,  see  Verbal  Agreements  (  Statute 
of  Frauds). 

CRIMINAL    LAW     (see    United  States 
Courts;  Unlawful  Assembly;  Verdict)  : 
Usury,  559 

CRIMINALLY,  339 

CROPS: 
Statute  of  frauds,  88g 

Contracts   for   manufacture  and   sale  of 

goods,  963 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  959,  960,  963 
Fractus  industriales,  889 
Fractus  naturales,  889 
Intention  of  parties,  890 
Maturity  of  crops,  890 
Parol  reservation  to  grow  crops,  894 
Sale  of  crops,  889 
Title  passing  on  delivery,  890 
Whether  sale  of  crops  within  statute,  889 

CUMULATIVE  VOTING,  see  Voting  Trusts, 
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CUSTOMS,  see  Usages  and  Customs. 

DAMAGES ,  see  Vendor  and  Purchaser; 
Verbal  Agreements  (Statute  of  Frauds). 

DEBT: 
Verdict : 

Amount  of  damages,  1020 

DEBTS  OF  DECEDENTS: 

United  States,  153 
United  States  courts,  269 

DECLARATIONS : 

Undue  influence,  see  Undue  Influence. 

DEDICATION: 
Statute  of  frauds : 

Agreement  to  dedicate,  878 
Contracts  completely  performed,  830 
Executed  contracts,  830 

DEEDS     (see     Vendor    and     Purchaser  ; 

Verbal      Agreements       (Statute  of 

Frauds) : 
Undue  influence,  108,  109 
Use  of  property,  444 

DEFENDANT: 

Verdict,  1020 

DEGREES  OF  CRIME,  see  Verdict. 
DEMAND,  see  Vendor  and  Purchaser. 

DEPREDATIONS : 

United  States  courts,  298 

DEPUTIES,  see  United  States  Marshals. 

DIRECTING  VERDICT: 

Undue  influence,  109 

DIRECTORS,  see  Ultra  Vires. 

DISORDERLY  PERSONS: 

Vagrancy,  571 

DISSOLUTION  OF  CORPORATIONS,  see 
Turnpikes  and  Toll-roads  ;  Universities 
and  Colleges. 

DISTRESS : 

Statute  of  frauds,  814 

DISTRICT  OF  COLUMBIA,  see  United 
States. 

DOUBLE  OR  TREBLE  DAMAGES: 

Verdict,  1021 

DOWER  (see  Vendor  and  Purchaser)  : 
Statute  of  frauds,  901 

Assignment,  901 
Discharge,  901 
Release,  901 
Vendor's  lien,  754 

DRUNK  ON  PREMISES,  356 

DUE,  349 

DUE   PROCESS   OF  LAW    (see  United 

States  Courts) : 
United  States  courts : 

Writ  of  error  from  Supreme  Court  to  high- 
est state  court,  246 

DURESS  (see  Vendor  and  Purchaser): 
Undue  influence,  107 
Void  and  voidable,  1071 

EARNEST,  see  Verbal  Agreements  (Stat- 
ute of  Frauds). 

II 


EASEMENTS    (see   Turnpikes   and  Toll- 
roads)  : 
Statute  of  frauds,  882 

Assignment  or  surrender,  901 
Contracts  completely  performed,  830 
Creation  of  easements,  882 
Executed  contracts,  830 

ELECTIONS : 

United  States  commissioners,  193,  194 

Wager,  1084 

ELECTOR: 

Voter,  1076 

EMINENT  DOMAIN: 

Turnpikes  and  toll-roads,  4 
United  States  courts,  269 
Vendor's  lien : 

Land  taken  by  eminent  domain,  747 

EQUITABLE  MORTGAGE  (see  Vendor's 

Lien)  : 

Verbal  agreements  (statute  of  frauds),  880 

ESCAPE: 
United  States  marshals : 

Liability  for  escape  of  prisoner,  304 

ESCHEAT: 

Universities  and  colleges,  335 

ESTOPPEL  (see  Vendor  and  Purchaser; 

Verbal      Agreements       (Statute  of 

Frauds) : 
Ultra  vires,  see  Ultra  Vires. 
Vendor's  lien,  769 
Waiver : 

Waiver  distinguished  from,  1092 

Waiver  must  be  intentional  or  act  as  es- 
toppel, 1095 

EVIDENCE,  see  Verbal  Agreements  (Stat- 
ute of  Frauds). 

EXCHANGE  (see  Usury)  : 
Statute  of  frauds : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  957 

EXCHANGE  OF  LANDS: 
Statute  of  frauds : 

Agreement  to  exchange  land,  878 
Full  performance  on  one  side,  834 
Recovery  for  use  and  occupation,  842 

EXECUTIONS: 

Turnpikes  and  toll-roads,  19 
United  States  courts,  215 
Vendor  and  purchaser,  718 

EXECUTORS  AND  ADMINISTRATORS 

(see  Vendor  and  Purchaser)  : 
Statute  of  frauds,  903 

Acceptance  of  goods  purchased,  978 

Application  of  statute,  904 

Collateral  promises,  904 

Consideration,  905 

Existence  of  assets,  904 

Payment  on  account,  905 

Personal  representative  is  not  bound  to 

plead  statute,  905 
Promises  by  executors  or  administrators, 

903 

Promise  to  arbitrate,  904 
Promise  to  pay  legacy,  904 
Vendor's  liens,  749 
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EXECUTORY  CONTRACTS  OF  SALE,  see 
Vendor  and  Purchaser. 

EXEMPLARY  DAMAGES,  1060 

EXEMPTION  PROM  TAXATION: 

United  States,  152 
Use,  441 

EXPECTANCY: 

Verbal  agreements  (statute  of  frauds),  881 

EXPERT  AND  OPINION  EVIDENCE: 

Veterinary  surgeons,  1051 

EXTRADITION: 

United  States  commissioners,  190 

FALSE  PRETENSES  AND  CHEATS,  574 

FENCES: 
Statute  of  frauds : 

Division  fences,  890 

FINAL  JUDGMENTS  AND  DECREES,  see 
United  States  Courts. 

FINDINGS,  see  Verdict. 

FINES  AND  PENALTIES  (see  Usury)  : 
Turnpikes  and  toll-roads  (see  Turnpikes  and 
Toll-roads),  15,  16,  17 

FIRE  INSURANCE: 

Vacancy,  562 

FIXTURES  (see  Usages  and  Customs)  : 
Verbal  agreements  (statute  of  frauds),  892 

FORCE: 

Violence,  1062 

FORECLOSURE  OF  MORTGAGES: 

Waiver,  1099 

FOREIGN  CORPORATIONS: 

Ultra  vires,  84 

FOREIGN  COUNTRY: 

United  States,  147 

FORFEITURE,    see    Turnpikes    and  Toll- 
roads  ;  Ultra  Vires  ;  Usury. 

FORGERY: 

Undertaking,  98 
Uttering,  561 

FRAUD   AND   DECEIT    (see   Undue  In- 
fluence;   Usages   and    Customs;  Ven- 
dor's Lien  ;  Verbal  Agreements  (Stat- 
ute of  Frauds) : 
Void  and  voidable,  1071 

FRAUDS,  STATUTE  OF,  see  Verbal  Agree- 
ments (Statute  '  r  Frauds). 

FRAUDULENT  SALES  AND  CONVEY- 
ANCES: 
Void  and  voidable,  1068 

FREIGHT : 

On  freight,  360 

GAMING : 

Void  and  voidable,  1069 

GATES,  see  Turnpikes  and  Toll-roads. 
GENERAL  VERDICT,  see  Verdict. 

GIFTS: 

Undue  influence,  108 

1 


GOODS,  see  Verbal  Agreements  (Statute  of 
Frauds). 

GOOD  TITLE,  see  Vendor  and  Purchaser. 
GOVERNMENT,  see  United  States. 
GOVERNOR,  see  Veto. 

GRAMMAR: 

Verdict,  1042 

GRANTEE,  see  Usury;  Verbal  Agreements 
(Statute  of  Frauds). 

GUARANTY,    see    Usury;    Verbal  Agree- 
ments (Statute  of  Frauds). 

GUARDIAN  AND  WARD: 

Undue  influence,  see  Undue  Influence. 
Vendor's  lien : 

Lien  in  favor  of  guardian,  748 

HABIT,  see  Usages  and  Customs. 

HABITUAL  DRUNKARDS : 

Waiver,  1093 

HEIRS,  see  Vendor  and  Purchaser. 

HIGHWAYS    (see    Turnpikes    and  Toll- 
roads)  : 
Turntables : 

Turntables  on  or  near  highways,  37 

HOMESTEAD : 

Vendor's  lien,  754 

HUSBAND  AND  WIFE  (see  Verbal  Agree- 
ments (Statute  of  Frauds) : 

Undue  influence,  see  Undue  Influence. 

Vendor's  lien : 

Lien  not  affected  by  coverture,  754 

Void  and  voidable : 

Contracts  of  married  women,  1071 

Waiver : 

Capacity  of  married  woman,  1093 

ILLEGAL  CONTRACTS  (see  Ultra  Vires  ; 

Voting  Trusts)  : 
Void  and  voidable,  1070 
Waiver,  11 07 

IMPAIRMENT    OF    OBLIGATION  OF 

CONTRACTS      (see     United  States 

Courts ;  Usury) : 
Universities  and  colleges,  323 

IMPLIED  CONTRACTS: 

Statute  of  frauds,  813 

IMPROVEMENTS  (see  Vendor  and  Pur- 
chaser) : 
Statute  of  frauds,  891 

Illustrations,  891 

Public  lands,  891 

Recovery  for  improvements,  840 

Sale  of  improvements,  891 
Vendor's  lien,  748 

Improvements  by  vendee,  748 

Improvements  by  vendor,  748 

INCUMBRANCES,    see    Vendor    and  Pur- 
chaser. 

INDEMNITY  CONTRACTS: 

Statute  of  frauds,  912 

INDEPENDENT  CONTRACTORS,  see  Ver- 
bal Agreements  (Statute  of  Frauds). 
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INFANTS : 
Statute  of  frauds : 

Promises  to  answer  for  the  debts,  defaults, 
or  miscarriage  of  another,  910 
Void  and  voidable,  1071 
"Waiver : 

Capacity,  1093 

INFLUENCE,  see  Undue  Influence. 

INFORMERS : 

Usury,  530 

INITIALS: 

Verbal  agreements  (statute  of  frauds),  857 

INJUNCTIONS      (see      United  States 

Courts)  : 
Ultra  vires,  see  Ultra  Vires. 
Undue  influence,  109 
United  States,  see  United  States. 
United  States  courts,  see  United  States 

Courts. 

INSANITY,  351 

Void  and  voidable,  1070,  1071 
Waiver : 

Capacity,  1093 

INSOLVENCY  AND  BANKRUPTCY  (see 

United  States  ;  Usury)  : 
Vendor's  lien : 

Assignee   in   insolvency   and  bankruptcy, 
754 

INSTRUCTIONS: 
Verdict : 

Affidavit    as    to    misdirection    by  judge, 
1012 

Consistency    with    instructions    of  court, 
1003 

Incorrect  instructions  control  verdict,  1004 
Instructions  to  return  special  findings,  1034 
Presumed  to  be  consistent  with  instruc- 
tions, 1023 
Presumption  as  to  issues,  1024 
Reasonable  construction,  1022 
Record,  1023 

Silence  as  to  part  of  defendants,  1024 
Silence  as  to  material  facts,  1034 
Special  verdict,  1031 

Criminal  laws,  1032 

Facts  which  do  not  appear,  1032 

Issues  ignored,  1032 

To  be  construed  as  an  entirety,  1031 

To    be    construed    in    light    of  issues 
formed  by  pleadings,  1031 
Test  of  sufficiency,  1025 
Various  verdicts  construed,  1024 
Verdict  for  lesser  degree  than  that  charged, 

1025 

Verdict  not  aidable  by  intendment,  1023 
Verdict  presumed   to  be   consistent  with 

instructions,  1023 
Verdict  presumed  to   correspond  to  evi- 
dence, 1023 
Verdict  to  be  read  as  abstraction,  1023 
Verdict  to  have  reasonable  construction, 
1022 

INSURANCE  (see  Usages  and  Customs)  : 
Void  and  voidable,  1070 
Waiver : 

Knowledge  of  right,  1094 


INTEREST    (see    Usages    and  Customs; 
Usury) : 
United  States,  171 
United  States  marshals,  308,  310 
Verdict : 

Allowance  of  interest  by  verdict,  1022 
Burden  of  proof,  1023 
Counts  of  varying  grade,  1024 
Disregard  of  issues  upon  new  trial,  1024 
Failure  to  find  as  to  several  counts,  1024 
Illustrations,  1025 

Intent  of  jurors  to  govern  construction, 
1023 

Interest    calculated    in    conformity  with 

terms  of  verdict,  1018 
Not  to  be  avoided  unless  from  necessity, 

1022 

Verdict  ignores  interest,  1019 

INTERPRETATION   AND  CONSTRUC- 
TION: 
Burden  of  proof : 

Verdict    for    lesser    degree    than  that 
charged,  1025 
Ultra  vires,  see  Ultra  Vires. 
Verdict,  1022 

INTERSTATE  COMMERCE  (see  United 
States  Courts) : 
Use,  442 

INTOXICATION    (see   Vendor   and  Pur- 
chaser) : 
Vendor  and  purchaser,  674 
Void  and  voidable,  107 1 
Waiver,  1093 

JOINT  STOCK  COMPANIES: 
United  States  courts : 

Citizenship  of  joint  stock  companies,  275 

JOINT    TENANTS    AND    TENANTS  IN 
COMMON: 
Statute  of  frauds : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  956,  959 
Signature  by  joint  owners,  858 
Vendor's  lien,  749 

JUDGE  (see  United  States  Courts)  : 
Verdict : 

Coercion  by  judge,  1005 

Judge  may  urge  agreement  to  reasonable 

extent,  1005 
Remarks  hastening  verdict,  1005 

JUDGMENTS  (see  Verdict)  : 

Judgment  declared  void  by  statute  held  void- 
able only,  1069 
Void  and  erroneous  judgment  distinguished, 
1067 

JUDICIAL  NOTICE,  see  Usages  and  Cus- 
toms. 

JUDICIAL  SALES: 

Statute  of  frauds,  854,  887 
Usury : 

Collateral  attack,  558 

JURISDICTION: 

Vagrancy,  572 
Waiver,  11 08 
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JURY  AND  JURY  TRIAL,  see  United  States 
Courts  ;  Verdict. 

JUSTICE  OF  THE  PEACE: 
United  States  : 

Justice  of  the  peace  in  the  District  of 
Columbia,  159 

KNOWINGLY,  339 

LABOR  COMBINATIONS: 

Unlawful  assembly,  344 

LABORERS,  see  Verbal  Agreements  (Stat- 
ute of  Frauds). 

LACHES  (see  Vendor  and  Purchaser)  : 
Undue  influence,  109 
United  States,  see  United  States. 
Vendor's  lien,  769 

LANDLORD  AND  TENANT  (see  Usages 
and  Customs) : 
Statute  of  frauds,  see  Verbal  Agreements 

(Statute  of  Frauds). 
Vendor's  lien : 

Leasehold  subject  to  lien,  747 

LARCENY: 
Value,  576 
Verdict : 

Value  in  prosecutions  for  larceny,  1019 

LAW,  see  Usages  and  Customs. 

LEASES  (see  Vendor  and  Purchaser)  : 
Statute  of  frauds,  884 

Agency,  863 

Agreements  concerning  rent,  880 
Agreement  to  lease,  878 
Amount  of  renewal,  885 
Assignment  or  surrender,  901 

Necessity  of  writing,  901 

Parol  surrender,  901 

Pennsylvania,  901 

When  statute  excepts  leases  for  one  year. 

901 

Commencement  of  term  of  lease,  873 
Contracts  completely  performed,  830 
Contracts  not  to  be  performed  within  a 

year,  943,  944,  946 
Creation  of  leases,  884 
Duration  of  lease,  873 
Exception,  884 
Executed  contracts,  830 
Extensions,  886 
"  From  making  thereof,"  885 
Full  performance  on  one  side,  834 
Future  leases,  884 
General  rules,  884 
Lease  to  begin  in  futuro,  885 
One-year  contracts  to  commence  at  once, 

946 

One-year  contracts  to  commence  in  futuro, 
944 

Operation  as  estates  at  will  and  from  year 

to  year,  819 
Renewal,  885,  886 

Renewal  or  extension  of  written  lease,  886 

Signature  by  one  party,  860 

Subleases,  885 

Supplemental  leases,  885 

Tenancy  at  will  and  from  year  to  year, 

885 
Time,  873 

Validity  of  oral  conveyance,  818 
Waiver  by  lessor  or  lessee,  812 


LEASES,  cont'd. 

Statute  of  frauds,  cont'd. 

Where  lessee  may  plead  statute,  810 
Where  lessor  may  plead  statute,  808 

Ultra  vires,  see  Ultra  Vires. 

Vendor's  lien : 

Leasehold  subject  to  lien,  747 

LEGAL  VOTER: 

Qualified  voter,  1076 

LETTERS  (see  Vendor  and  Purchaser)  : 
Verbal  agreements  (statute  of  frauds) : 

Letters  as  memorandum,  853 

Letter  to  third  person,  855 

Time  of  execution  of  memorandum,  854 

LIABILITY  FOR  INJURIES,  see  Repairs. 

LICENSES : 
Statute  of  frauds,  883 

Contracts  completely  performed,  830 

Creation  of  license,  883 

Cutting  timber,  883 

Defense  to  trespass,  884 

Executed  contracts,  830 

License  required  to  be  in  writing,  883 

Revocation  of  license,  883 
Usages  and  customs,  419 
Veterinary  surgeons,  1049 

LIENS      (see     Vendor     and  Purchaser; 
Vendor's  Lien  ;  Verbal  Agreements)  : 
United  States,  see  United  States. 
Usages  and  customs : 

Lien  established  by  usage,  420 
Lien  excluded  by  usage,  420 

LIMITATION  OF  ACTIONS  (see  United 
States  ;  United  States  Courts  ;  Usury)  : 
United  States  courts,  236 
Vendor's  lien,  759  * 

Lien  expressly  reserved  in  conveyance,  793 
Title  retained  by  vendor  as  security  for 
price,  774,  778 

LOAN  (see  Usury)  : 
Loan  for  use,  444 

LOGS  AND  LUMBER: 
Statute  of  frauds  : 

Contracts  to  prepare  and  sell  lumber,  966 

LORD    TENTERDEN'S    ACT,    see  Verbal 
Agreements  (Statute  of  Frauds). 

LOST  PAPERS  AND  RECORDS: 

Statute  of  frauds,  875 

LOT: 
Verdict : 

Verdict  determined  by  lot,  1006 

MAGISTRATES: 

United   States   commissioners,   see  United 
States  Commissioners. 

MALA  IN  SE  AND  MALA  PROHIBIT  A,  see 
Ultra  Vires. 

MALICIOUSLY,  339 

MANDAMUS : 

United  States,  see  United  States. 
United  States   courts,   see   United  States 
Courts. 

MANUFACTURE,   see   Verbal  Agreements 
(Statute  of  Frauds). 
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MARK: 

Statute  of  fraud,  857 

MARKETABLE  TITLE,  see  Vendor  and  Pur- 
chaser. 

MARKET  VALUE  (see  Vendor  and  Pur- 
chaser), 578 
Actual  market  value,  578 

MARRIAGE : 
Statute  of  frauds : 

Actual  fraud,  940 

Agreements  in  consideration  of  marriage, 
939 

Breach  of  promise  of  marriage,  940 
Contracts  not  to  be  performed  within  a 
year,  946 

Contracts  possible  of  performance  within 

year,  948,  950 
Executed  contracts,  941 
Fraud,  940 
General  rule,  939 

Marriage  not  part  performance,  941 
Marriage  not  the  consideration,  940 
Not  limited  to  husband  and  wife,  940 
Parol  contracts,  940 
Part  performance,  941 

Postnuptial  settlement  in  pursuance  of 
antenuptial  parol  agreement,  940 

Promise  of  marriage,  940 

Promise  of  marriage  not  an  agreement 
made  in  consideration  of  marriage,  940 

Provisions  of  the  statute,  939 

Recital  of  parol  agreements,  940 

Validity  of  contracts,  939 

When  evidence  of  parol  contract  admis- 
sible, 940 

Where  consideration  other  than  marriage, 
940 

MARRIAGE    SETTLEMENTS,    see  Verbal 
Agreements  (Statute  of  Frauds). 

MARRIED  WOMEN: 

Void  and  voidable,  1071 
Waiver,  1093 

MARSHALS,  see  United  States  Marshals. 

MASTER  AND  SERVANT  (see  Usages  and 
Customs  ;  Usury) : 
Statute  of  frauds : 

Agreement  to  convey  for  services,  878 
Conutract  as  measure  of  damages,  843 
Contracts  depending  on  contingency,  948, 
950 

Contracts  not  to  be  performed  within  a 
year,  943 

Contracts  possible  of  performance  within 

year,  950 
Cutting  timber,  891 

One-year  contracts  to  commence  in  futuro, 
943 

Part  performance,  839 
Quantum  meruit,  839 
Recovery  for  services,  839 
Services  performed  under  agreement  to  de- 
vise, 840 

Where  employee  voluntarily  abandons  con- 
tract, 840 
Turntables,  36 
Wages,  1085 

MATERIALMEN,    see    Verbal  Agreements 
(Statute  of  Frauds). 


MAYOR,  see  Veto. 

MECHANICS'  LIENS: 
Vendor's  liens,  761 

Lien  expressly  reserved  in  conveyance,  790 

MEDICAL  COLLEGES,  see  Universities  and 

Colleges. 

MEMORANDUM,    see    Verbal  Agreements 

(Statute  of  Frauds). 

MERCHANDISE,    see    Verbal  Agreements 
(Statute  of  Frauds). 

MERGER  (see  Vendor  and  Purchaser)  : 
Waiver : 

Waiver  and  merger  distinguished,  1092 

MINES    AND    MINING    CLAIMS  (see 

Usages  and  Customs)  : 
■Statute  of  frauds,  888 

Partnership,  898 
Turnpikes  and  toll-roads,  7 
Vendor's  liens : 

Minerals  subject  to  lien,  747 

MISSPELLING: 

Verdict,  1042 

MISTAKE   (see  Agency  ;  Vendor  and  Pur- 
chaser; Vendor's  Lien): 
Verbal  agreements  (statute  of  frauds) : 

Parol  evidence  of  mistakes,  875 
Void  and  voidable,  1071 

MONOPOLIES       AND  CORPORATE 

TRUSTS  (see  Voting  Trusts)  : 
Ultra  vires,  84 

MORTGAGES    (see    Usury;    Vendor  and 
Purchaser) : 
Statute  of  frauds : 

Agreement  relating  to  mortgages,  880 
Assignment,  902 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  960 

Implied  promise  to  pay  mortgage,  813 

Parol  agreement  giving  precedence  to  sec- 
ond mortgage,  900 

Redemption,  902 

Release,  902 

Transfer  of  right  to  redeem,  902 
Where  mortgagee  may  plead  statute,  809 
Where  mortgagor  may  plead  statute,  808 

Vendor's  lien : 

Lien  in  favor  of  mortgagee,  748 

Waiver,  1099 

Acceptance  of  part  payment  a  waiver,  1104 
Attachment  a  waiver  of  mortgage,  1104 
Illustrations,  11 04 

Waiver  by  accepting  payment  after  fore- 
closure, 1 1 04 
Waiver  by  mortgagor  and  mortgagee,  1104 
Waiver  of  irregularities  in  mortgage  sale, 

1107 

MUNICIPAL  CORPORATIONS: 

Turnpikes  and  toll-roads,  see  Turnpikes  and 

Toll-roads. 
Veto,  1055 
Village,  1059 

NAME,  see  Universities  and  Colleges  ;  Ver- 
bal Agreements  (Statute  of  Frauds). 

NATIONAL   BANKS,    see    United  States; 

United  States  Courts. 
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NATIONAL*  CORPORATIONS  (see  United 
States  Courts) : 
Ultra  vires  : 

Federal  decision  as  to  national  corpora- 
tions, 48 

NEAR  THERETO: 
United  States  courts,  210 

NEGLIGENCE,  see  Turnpikes  and  Toll- 
roads  ;  Turntables  ;  Usages  and  Customs. 

NEIGHBORHOOD,  see  Vicinity. 

NEWSPAPERS,  see  United  States  Courts. 

NEW  TRIAL: 

United   States  courts,   see   United  States 
Courts. 

NON  COMPOS  MENTIS,  351 

NOTICE,  see  Vendor  and  Purchaser;  Ven- 
dor's Lien. 

NOVATION: 
Statute  of  frauds,  918 

Agreement  that  third  person  shall  be  sub- 
stituted for  debtor,  918 
Assent  of  creditor,  919 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  955 
Discharge  of  original  debtor,  919 
Essential  elements  of  a  valid  novation,  919 
New  promise  must  be  absolute,  919 
No  particular  form  of  words  necessary,  919 
Question  of  law  or  fact,  919 
Sale  by  debtor  to  creditor,  971 
Whether     agreement    within     statute  of 

frauds,  918 

NUISANCES: 

Turnpikes  and  toll-roads,  see  Turnpikes  and 

Toll-roads. 
Turntables,  37 

Ultra  vires,  see  Ultra  Vires. 
NULL,  see  Void  and  Voidable. 

OATHS  AND  AFFIRMATIONS: 

United  States  commissioners,  192 
United  States  courts,  209 

OCCUPANCY: 

Use  and  occupancy,  440 

OFFICERS,  see  Public  Officers. 

OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  see  Ultra  Vires;  Uni- 
versities and  Colleges. 

OFFICIAL  BONDS,  see  United  States  Mar- 
shals. 

ON,  355 

On  freight,  360 
On  or  befo-e,  359 
On  premises,  355 
On  shore,  356 
On  trial,  60 
Or,  355 

ON  OR  ABOUT,  358 
ON  OR  BEFORE,  359 

OPTION,  see  Vendor  and  Purchaser. 

OR: 
On,  355 


ORAL  CONTRACTS,  see  Verbal  Agreements 

(Statute  of  Frauds). 
ORDERS : 

Statute  of  frauds,  911 

ORDINANCE  (see  Veto)  : 
Verbal  agreements  (  Statute  of  frauds) : 

Ordinance  or  resolution  of  municipal  body 
as  memorandum,  853 
OVER: 

Upon,  356 
PARENT  AND  CHILD: 

Undue  influence,  see  Undue  Influence. 

PAROL   CONTRACTS,    see    Verbal  Agree- 
ments (Statute  of  Frauds). 

PAROL  EVIDENCE  (see  Usages  and  Cus- 
toms ;  Vendor  and  Purchaser  ;  Verbal 
Agreements  (Statute  of  Frauds) : 
Usury,  540 
Waiver,  see  Waiver. 
PARTITION: 
Statute  of  frauds : 
Agreement  to  partition,  878 
Effect  of  possession,  879 
General  rule,  878 
Parol  evidence,  879 

Possession  for  the  period  required  by  the 

statute  of  limitations,  880 
Validity,  878 

PARTNERSHIP      (see      Ultra  Vires; 
Usury) : 
Statute  of  frauds : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandise,  957 
Contracts  not  to  be  performed  within  a 
year,  943 

Contracts  possible  of  performance  within 

year,  948 
Purchases  of  land,  897 

Contracts  by  existing  partners.  898 
Land  owned  by  persons  forming  partner- 
ship, 898 
Mining  partnerships,  898 
Partnership  contracts,  897 
Partnerships  for  speculation,  897 
Speculation,  897 
Signature  by  partnership,  858 
United  States  courts : 

Citizenship  of  partnership,  275 
Vendor's  lien,  749 

PART  PAYMENT,  see  Verbal  Agreements 

(Statute  of  Frauds). 

PART  PERFORMANCE,    see   Verbal  Con- 
tracts (Statute  of  Frauds). 

PARTY   WALLS    (see   Vendor   and  Pur- 
chaser) : 
Statute  of  frauds : 

Full  performance  on  one  side,  834 
Use,  442 

PATENTS  (see  United  States  Courts)  : 
United  States  • 

United  States  not  entitled  to  free  use  of 
patented  invention,  151 

PAYMENTS    (see    Usury  ;    Verbal  Agree- 
ments (Statute  of  Frauds): 
Waiver : 

Accepting    payment    after    foreclosure  of 
mortgage,  11 04 
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PENALTY,  see  Usury. 

PENCIL : 

Statute  of  frauds,  848,  857 

PENDING : 

United  States  courts,  296 

PERFORMANCE : 

Usages  and  customs,  430 

PERSON: 

Other  person,  938 
Statute  of  frauds,  938 

PERSONAL  INJURIES,  see  Turnpikes  and 
Toll-roads  ;  Turntables. 

PERSONAL  PROPERTY,  see  Verbal  Agree- 
ments (Statute  of  Frauds). 

PHYSICIANS     AND     SURGEONS  (see 

Veterinary  Surgeons) : 
Undue  influence,  see  Undue  Influence. 

PLAINTIFF: 

Verdict,  1020 

PLEADINGS,  see  Verdict. 

PLEDGE  AND  COLLATERAL  SECUR- 
ITY (see  Usages  and  Customs  ;  Usury)  : 
Statute  of  frauds : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  956 
Distinction  between  contracts  of  pledge  and 

contracts  of  sale,  979 
Wagering  contract,  1083 

POCKET  VETO,  1055 

POSTAL  LAWS,  see  United  States  Courts. 

PRELIMINARY  EXAMINATION: 

United   States   commissioners,   see  United 
States  Commissioners. 

PREMISES: 

Drunk  on  premises,  356 

PREMIUM: 

Wagering  contract,  1083 

PREROGATIVES,  see  United  States. 

PRESCRIPTION    (see    Usages    and  Cus- 
toms ;  Vendor  and  Purchaser)  : 
Turnpikes  and  toll-roads,  19 

PRESIDENT  OF  THE  UNITED  STATES, 

see  United  States. 

PRESUMPTIONS    (see   Usages   and  Cus- 
toms) : 
Ultra  vires,  47 

Undue  influence,  see  Undue  Influence. 
Usury,  543 

Verdict,  see  Verdict. 

PRICE  (see  Verbal  Agreements  (Statute 

of  Frauds) : 
Wagering  contract,  1083 
Wages : 

Wages  and  price  distinguished,  1086 
PRIORITY,  see  United  States. 

PRIVATE  INTERNATIONAL  LAW  (see 

Usages  and  Customs)  : 
Statute  of  frauds,  804 

Contract  to  deliver  goods  in  another  state, 
80s 

Foreign  statute  must  be  proven,  806 
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PRIVATE  INTERNATIONAL  LAW,  con. 
Statute  of  frauds,  cont'd. 

Law  of  place  of  performance  governs,  805 
Lex  fori  governs,  804 
Lex  loci  contractus  governs,  804 
Vendor's  lien,  758 

PROBATE  AND  LETTERS  OF  ADMIN- 
ISTRATION: 

United  States  courts,  269 
PROCESS  (see  United  States  Marshals)  : 
Void    and    irregular    process  distinguished, 
1067 

PRODUCTION     OF     DOCUMENTS,  see 
United  States  Courts. 

PROFITS,  see  Vendor  and  Purchaser. 

PROHIBITION: 

United  States  courts  (see  United  States 
Courts),  214 

PROPERTY: 
Turnpikes  and  toll-roads,  19 

Turnpike  as  property,  5 

PROXIES,  see  Voting  Trusts. 

PUBLIC  OFFICERS  (see  United  States; 

United  States  Marshals  ;  Universities 

and  Colleges)  : 
Vacancy,  562 
Wages,  1085 

PUBLIC  POLICY  (see  United  States)  : 
Waiver,  1107 

PUBLISH: 

Utter  and  publish,  561 

PUNITIVE  DAMAGES,  1060 

PURCHASE-MONEY  MORTGAGE,  see  Ven- 
dor's Lien. 

PURCHASER,  see  Vendor  and  Purchaser. 

PURCHASERS      FOR     VALUE  AND 
WITHOUT  NOTICE: 

Undue  influence,  108 
Vendor's  lien,  756 

General  rule,  756 

Illustrations,  757 

Lien  enforced  though  partial  failure  of 
title,  757 

Lien  expressly  reserved  in  conveyance,  782 
Lien  not  enforceable  against,  756 

QUESTIONS  OF  LAW  AND  FACT  (see 

Usury;  Vendor  and  Purchaser;  Verbal 

Agreements)  : 
Turntables,  34 

Contributory  negligence,  34 

Negligence,  35 
Undue  influence,  see  Undue  Influence. 
Waiver,  11 08 

QUITCLAIM  DEED,  see  Vendor  and  Pur- 
chaser. 

RAILROADS  (see  Turntables  ;  Union  De- 
pots ;  Usury) : 
Vendor's  lien : 

Right  of  way  of  railroad,  747 

RATIFICATION: 
Waiver : 

Waiver  and  ratification  distinguished,  109a 
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REAL  ESTATE  BROKERS,  see  Verbal 
Agreements  (Statute  of  Frauds). 

REAL  PROPERTY  (see  Vendor  and  Pur- 
chaser;   Verbal   Agreements  (Statute 
of  Frauds) : 
Ultra  vires,  see  Ultra  Vires. 

REASONABLE  DOUBT: 

Usury,  540 

REASONABLE  TIME: 

Verbal  agreements  (statute  of  frauds),  873 

RECEIPT: 
Vendor's  lien : 

Waiver  of  lien,  768 
Verbal  agreements  (statute  of  frauds) : 

Receipt  as  memorandum,  853 

RECEIVE : 

Statute  of  frauds,  978 

RECEIVERS  (see  United  States  Courts)  : 
United  States  courts : 

Interference  with  property  as  contempt,  212 

RECEIVING  STOLEN  PROPERTY: 
Verdict : 

Value  in  prosecutions  for  receiving  stolen 
property,  1019 

RECORDS: 

Statute  of  frauds,  852 

RE-EXCHANGE,  see  Usury. 

REFERENCE: 

United   States  courts,   see  United  States 
Courts. 

REFORMATION  OF  INSTRUMENTS : 

Statute  of  frauds,  847 

RELATION: 
Statute  of  frauds : 

Relation  back  to  written  instruments,  818 

RELEASE: 
Waiver : 

Waiver  and  release  distinguished,  1092 

RELIGIOUS  CORPORATIONS: 

Universities  and  colleges,  324 

REMAINDERS,  REVERSIONS,  AND  EX- 
ECUTORY INTERESTS,  see  Turnpikes 
and  Toll-roads. 

REMITTITUR: 
Verdict : 

Reduction  of  amount  by  remittitur,  1022 

REMOVAL  OF  CAUSES,  see  United  States 

Courts. 
RENTAL  VALUE,  578 

REMTS  AND  PROFITS,  see  Usury;  Vendor 
and  Purchaser. 

REPAIR,  see  Turnpikes  \nd  Toll-roads. 

RESCIND : 

Waiver,  see  Waiver. 

RESCISSION,     CANCELLATION,  AND 
REFORMATION  (see  Vendor  and  Pur- 
chaser) : 
Statute  of  frauds : 

Parol  rescission,  826 
Ultra  vires,  see  Ultra  Vires, 
Undue  influence,  109 
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RES  GESTAE: 

Undue  influence,  117,  119 

RESTRAINT  OF  TRADE: 

Vicinity,  1056,  1057 

RETROACTIVE  STATUTES  (see  Usury)  : 
Statute  of  frauds,  814 

REVENUE    LAWS    (see    United  States 

Courts) : 
United  States  commissioners,  194 
Value : 

Foreign  coins,  577 

REWARD : 

Wagering  contract,  1083 

RIOT,  see  Unlawful  Assembly. 

ROADS,  see  Turnpikes  and  Toll-roads. 

ROUT,  see  Unlawful  Assembly. 

SALARY  (see  Wages)  : 
Wages : 

Salary  and  wages  distinguished,  1086 

SALES  (see  Usages  and  Customs;  Usury; 
Vendor  and  Purchaser)  : 
Verbal  agreements  {statute  of  frauds),  see 
Verbal  Agreements  (Statute  of  Frauds). 

SCHOOLS,  see  Universities  and  Colleges; 
Usury. 

SCIRE  FACIAS: 

United  States  courts,  214 

SEAL  (see  Verbal  Agreements  (Statute  of 
•   Frauds) : 
Waiver,  see  Waiver. 

SEAMEN ,  see  United  States  Commissioners. 

SEASON: 

Usages  and  customs,  430 

SERVICE  OF  PROCESS,  see  United  States 
Marshals. 

SESSIONS,  see  United  States  Courts. 

SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM (see  United  States  Courts; 
Usury) : 
Statute  of  frauds : 

Benefits  to  be  received  set  off,  844 
Deduction  for  rents  and  profits,  844 
Part  performances,  844 

United  States,  172,  174 

United  States  marshals,  308 

SHERIFFS  AND  CONSTABLES,  see  United 
States  Marshals. 

SHERIFF'S  SALES: 
Statute  of  frauds,  888 
Turnpikes  and  toll-roads,  19 

What  passes  at  execution  sale,  4 
Usury : 

Collateral  attack,  558 
Vendor's  lien,  790 

Verbal  agreements  (statute  of  frauds) : 
Memorandum,  854,  855 

SHIPS  AND  SHIPPING  (see  Usages  and 
Customs) : 
Vessel,  1046 

SHORE: 
On  shore,  35^ 
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SHUNPIKES    (see    Turnpikes    and  Toll- 
roads),  21 
Construction  restrained,  22 
Definition,  22 
Intention  immaterial,  22 
Roads  necessary  for  public,  22 

SIGNATURE     (see     Verbal  Agreements 

(Statute  of  Frauds)  : 
Verdict,  1043 

SLAVES : 

Unlawful  assembly,  344 

SOLD: 

Vendor  and  purchaser,  603 

SOLICITATIONS : 

Undue  influence,  130 

SOVEREIGNTY ,  see  United  States. 
SPECIAL  FINDINGS,  see  Verdict. 
SPECIAL  VERDICT,  see  Verdict. 

SPECIFIC  PERFORMANCE : 

Statute  of  frauds,  847 

SPELLING: 

Verdict,  1042 

STAKE : 

Wagering  contract,  1083 

STATE  AND  PUBLIC  LANDS,  see  United 
States  Courts. 

STATES,  see  Ultra  Vires;  United  States; 
United  States  Courts. 

STATIONS,  see  Union  Depots. 

STATUTE    OF    FRAUDS     (see  Verbal 
Agreements  (Statute  of  Frauds)  : 
Mortgages : 

Equitable    mortgage    by    deposit    of  title 
deeds,  880 

STATUTES  (see  Verbal  Agreements  (Stat- 
ute of  Frauds)  ;  Veto)  : 
Void  and  voidable,  see  Void  and  Voidable. 

STOCK  AND  PRODUCE  EXCHANGE,  see 
Usages  and  Customs. 

STOCK     AND     STOCKHOLDERS  (see 
Ultra  Vires;  Usury;  Voting  Trusts): 
Statute  of  frauds  : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  961 

STOCKBROKERS,  see  Usages  and  Customs. 

STREETS   AND    SIDEWALKS,  see  Turn- 
pikes and  Toll-roads. 
STRIKES: 
United  States  courts : 

Restraining  labor  organizations  from  order- 
ing strikes,  216 
Unlawful  assembly,  344 
SUBROGATION: 
Ultra  vires,  74 
Vendor's  lien,  752 

Execution  creditor,  752 
General  rule,  752 
Illustrations,  752 

Lien  expressly  reserved  in  conveyance,  791 
Paying  off  vendor's  lien,  752 
Title  retained  by  vendor  as  security  for 
price,  776 
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SUBSCRIPTION,  see  Verbal  Agreements 
(Statute  of  Frauds). 

SUITS : 

United  States  courts,  268 

SUNDAYS  AND  HOLIDAYS  (see  Usages 

and  Customs)  : 
Waiver,  1107 

SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS: 
United  States  courts,  216 

SUPPORT  AND  MAINTENANCE,  see 
Verbal  Agreements  (Statute  of  Frauds). 

SUPREME  COURT,  see  United  States 
Courts. 

SURETYSHIP    (see  United   States  Mar- 
shals ;  Usury)  : 
Statute  of  frauds : 

When  authority  to  bind  principal,  863 
Where  trustee  may  plead  suretyship,  808 

SURPLUSAGE,  see  Verdict. 

SURRENDER,  see  Verbal  Agreements 
(Statute  of  Frauds). 

SYMBOLICAL  DELIVERY,  see  Verbal 
Agreements. 

TAXATION    (see    Exemption    from  Taxa- 
tion) : 
Union  depots,  141 

United  States  courts,  see  United  States 
Courts. 

Vendor  and  purchaser,  see  Vendor  and  Pur- 
chaser. 

TELEGRAPHS  AND  TELEPHONES: 
Verbal  agreements  (statute  of  frauds),  862 

Memorandum,  854 

TENDER,  see  Vendor  and  Purchaser. 

TERM    OF    COURT,    see    United  States 

Courts. 

TERRITORIES      (see      United  States 

Courts) : 
United  States  commissioners,  185 

TESTAMENTARY  CAPACITY  (see  Un- 
due Influence),  351 

THINGS  IN  ACTION: 

Statute  of  frauds,  961 

THOUSAND : 

Usages  and  customs,  429 

THREATS  AND  THREATENING  LETTERS, 
see  Verdict. 

TILL,  352 

TIMBER: 

Statute  of  frauds,  891 

TITLE,  see  Vendor  and  Purchaser;  Vendor's 
Lien  ;  Verbal  Agreements  (Statute  of 
Frauds). 

Turnpikes  and  public  roads,  see  Turnpikes 
and  Public  Roads. 

TO: 

Turnpikes  and  toll-roads,  10 
TOLLHOUSES,   see   Turnpikes   and  Toll- 

ROADS, 
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TOLL-ROADS,    see   Turnpikes    and  Toll- 
roads. 

TOLLS,  see  Turnpikes  and  Toll-roads. 

TORTS : 

Ultra  vires,  see  Ultra  Vires. 
United  States,  see  United  States. 

TRAMP,  see  Vagrancy. 

TREATIES,  see  United  States  Courts. 

TREES : 

Statute  of  frauds,  891 

TRESPASS  (see  Turntables;  Usages  and 
Customs)  : 
Statute  of  frauds : 

Oral  contract  as  defense  in  trespass,  823 
Verbal  license  as  defense  to  trespass,  884 
TRIAL: 

On  trial,  360 

TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES  (see  Usury)  : 
Vendor's  lien : 

Lien  expressly  reserved  in  conveyance,  783 

TRUSTS   AND   TRUSTEES    (see  Voting 
Trusts) : 
Statute  of  frauds,  888 

When  trustee  may  plead  statute,  808 
Undue  influence : 

Presumption  from  confidential  relationship, 
125 

TUGS  AND  TOWS: 
Voyage,  1081 

TURNPIKES  AND  TOLL-ROADS,  1 
Abandonment,  dissolution,  and  forfeiture  (see 

infra,  Expiration  of  Franchise),  30 
Acquisition  by  public  authorities,  30 
General  rules,  30 
No  excuse  for  nonrepair,  14 
Statutes  authorizing  surrender  or  taking 

by  public,  31 
Title  to  soil  of  road,  5 

Abutting  owners,  see  infra,  Rights  of  Com- 
pany as  Against  Owner  of  Fee. 

Additional  servitude,  3,  13 

Adverse  possession  j 
Easements,  7 

Agents : 

Liability  for  negligence  of  agents,  18 
Bridges : 

Bridging  stream,  9 

Duty  to  repair,  15 

Right  of  abutter  to  build  bridge,  7 
Change  of  grade,  18 
Commutation  of  toll,  26 

Giving  credit,  26 

Illustrations,  27 

Right  to  commute,  26 
Competing  roads,  21 

Construction,  see  infra,  Location  and  Con- 
struction. 

Criminal  law  (see  infra,  Fines  and  Penal- 
ties ;     Obstruction  ;     Penalties  for 
Avoiding  Payment  of  Toll)  : 
Indictment  for  failure  to  repair,  16 

Definition,  2 

Dissolution,  see  infra,  Abandonment,  Disso- 
lution, and  Forfeiture. 
Distinctive  mark,  2 
Earth,  6 
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TURNPIKES  AND  TOLL-ROADS,  cont'd. 
Easements  (see  Additional  Servitude;  Title 
to  Soil  of  Road),  3 

Adverse  possession,  7 

Municipal  corporation's  authority,  17 
Eminent  domain,  4 
Excavations  for  grading,  6 
Execution,  19 
Exemption,  24 

Common  business  on  farm,  25 

Construction  of  exemption  statute,  25 

Exemption  a  privilege,  25 

General  rules,  24 

Going  to  and  from  mill,  26 

Husbandry,  26' 

Injunction,  24 

Ordinary  domestic  business  of  family  con- 
cerns, 26 
Particular  exemptions,  25 
Payment  under  protest,  24 
Penalties  for  avoiding  payment  of  toll,  28 
Person  carrying  mail,  24 
Persons  living  near  gate,  26 
Reasonable  interpretation,  25 
Religious  meetings,  26 
Special  and  general  laws,  24 
Statutes,  24 
Expiration  of  franchise  (see  infra.  Abandon- 
ment, Dissolution,  and  Forfeiture),  5 
Tolls,  21 

Fines  and  penalties  ( see  infra,  Penalties  for 
Avoiding  Payment  of  Toll),  16-17 
Penalty  for  exacting  excessive  toll,  30 
Flooding  abutting  lands,  7 
Forfeiture,  see  infra,  Abandonment,  Disso- 
lution, and  Forfeiture. 
Franchise,  see  infra,  Tolls.  t 
Gates  (see  infra,  Location  and  Construc- 
tion) : 

Closing  gates  to  enforce  payment,  22 
Illegally  located,  29 

No  toll  payable  unless  gates  passed,  23 

Nuisance,  23 

Passing  around  gate,  30 
Penalties  for  avoiding  payment  of  toll,  see 

infra,  Penalties  for  Avoidind  Payment 

of  Toll. 
Persons  living  near  gate,  26 
Gravel,  6 

Highways  (see  infra,  Supervisors  of  High- 
ways) ,  3 
Additional  servitude,  3 
Change  in  mode  of  sustaining  highway,  3 
Eminent  domain,  4 
Exclusive  right  to  highway,  21 
Nuisance,  4 

Obstruction  of  turnpike  a  public  nuisance,  4 
Owner  paid  for  perpetual  easement,  3 
Right  to  lay  out  turnpike  over  highway,  8 
Turnpike  a  public  highway,  3 
Turnpike  in  a  street,  18 
Indictment  (see  infra,  Obstruction)  : 

Failure  to  repair,  16 
Inspector's  certificate,  9 
Liability  for  injury : 

Payment  of  toll,  16 
Location  and  construction,  8 
Of  gates,  10 

Acquiescence  by  public,  it 
Charter  silent,  11 
Extension  of  city  limits,  12 
Original  location,  10 
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TURNPIKES  AND  TOLL-ROADS,  cont'd. 
Location  and  construction,  cont'd. 
Of  gates,  cont'd. 

Power  to  locate  near  a  point,  n 
Right,  10 

Right  to  change  location,  12 

Statute  requiring  removal  of  gates  within 
city  limits,  12 

Within  city  limits,  11 
Of  road,  8 

Conformity  to  designated  route,  9 

Conformity  to  statutory  requirements,  9 

How  constructed,  9 

Inspector's  certificate,  9 

Jurisdiction  of  court  to  lay  out  road,  9 

No  right  to  use  highway  without  author- 
ity, 8 

Over  highway,  8 

Over  private  land,  9 

Reasonable  deviation  over  route,  10 

Supervisors  "of  highways,  9 

Termini  specified,  9 

To  a  certain  place,  10 
Of  tollhouse : 

Illustrations,  13 

Outside  of  turnpike,  13 

Tollhouse  in  additional  servitude,  13 

Tollhouse  on  turnpike,  13 

Use  must  be  for  tollhouse,  13 
Material  of  which  composed,  2 
Mines,  7 

Municipal  corporations : 

Gates  within  city  limits,  11 
Bepair  by  municipality : 

Change  of  grade,  18 
Easement,  17 
General  rule,  17 

Regulations  consistent  with  use  of  street 

as  turnpike,  17 
Turnpike  in  a  street,  18 
Nature,  3 

Negligence  (see  infra,  Repair)  : 

Liability  for  ngligence  of  agents,  18 
Nuisance : 

Gates,  23 

Obstruction  of  turnpike  a  public  nuisance,  4 
Obstruction : 

Indictment,  4 

Obstruction  of  turnpike  a  public  nuisance,  4 
Operation,  13 

Liability  for  negligence  of  agents,  18 
Repair,  see  infra,  Repair. 
Tolls,  see  infra,  Tolls. 
Origin,  2 

Ownership,  see  infra,  Right  of  Company  as 

Against  Owner  of  Fee;  Title  to  Soil 

of  Road. 
Payment,  22 

Commutation  of  toll,  see  infra,  Commuta- 
tion of  Toll. 

Credit,  26 

Defense  to  action  for  tolls,  28 
Exemption,  see  infra,  Exemption. 
For  what  distance  charged,  28 
How  collected,  22 

Agreement  implied,  23 

Assumpsit,  23 

By  closing  gates,  22 

By  suit  when  charter  gives  no  remedy, 

23 

By  suit  when  charter  provides  a  means, 
23 
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TURNPIKES  AND  TOLL-ROADS,  cont'd. 
Payment,  cont'd. 

How  collected,  cont'd. 

No  toll  payable  unless  gate  passed,  23 
Refusal  to  traveler  immaterial,  23 
Right  to  detain  cumulative,  23 
In  advance : 

Defense  to  action  for  tolls,  28 
For  what  distance,  28 

Penalties  for  avoiding  payment  of  toll, 
see  infra,   Penalties   for  Avoiding 
Payment  of  Toll. 
Penalty  for  exacting  excessive  toll,  30 
Penalties  for  avoiding  payment  of  toll,  see 
infra,  Penalties  for  Avoiding  Payment 
of  Toll. 

Penalty  for  exacting  excessive  toll,  30 
Who  liable  to  toll,  see  infra,  Who  Liable 
to  Toll. 
Penalties,  16 

Penalties  for  avoiding  payment  of  toll,  28 

Driving  through  gate  is  force,  29 

Evidence,  29 

Exempt  person,  29 

Gate  illegally  located,  29 

General  rule,  28 

Illustrations,  30 

Passing  must  be  violent,  29 

Penalty  for  passing  around  gate,  30 

Power  to  regulate  by  by-laws,  30 

Questioning  corporate  existence,  29 

Right  of  company  to  impose  penalty,  30 
Penalty  for  exacting  excessive  toll,  30 
Personal  injuries : 

Liability  for  injuries,  see  infra,  Repair. 
Powers,  3,  7 
Prescription,  19 
Property,  19 

Turnpike  as  property,  5 
Public  highways,  see  infra,  Highways. 
Rate  of  toll,  27 

Remainders,  reversions,  and  executory  interests : 

Reverter  of  land  to  original  owner,  5 
Repair,  13 

Abandonment  of  road,  14 
After  sale  of  road,  14 
Bridges,  15 
By  municipality,  17 

Change  of  grade,  18 

Easement,  17 

General  rule,  17 

Regulations  consistent  with  use  of  street 

as  turnpike,  17 
Turnpike  in  a  street,  18 
Duty  to  repair,  13 

Duty  to  repair  due  to  taking  of  tolls,  14 
Duty  to  repair  extends  to  all  parts  of  road, 
14 

Forfeiture ,  see  infra,  Abandonment,  Dis- 
solution, and  Forfeiture. 

Indictment  for  failure  to  repair,  16 

Liability  for  injury,  1 5 

Degree  of  care  required,  15 
General  rule,  15 
Who  may  recover,  15 

Penalties  for  failure  to  report,  15 

Statutory  penalties,  16 
Fine,  16 

Proceedings  to  declare  road  free  from 
toll,  16 
Statutory  requirements,  14 
Tolls  when  road  out  of  repair,  20 
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TURNPIKES  AND  TOLL-ROADS,  cont'd. 

Repair,  cont'd. 

Where  no  toll  can  be  collected,  14 
Whole  width  of  road  to  be  repaired,  14 

Reversion,    see    infra,    Remainders,  Rever- 
sions, and  Executory  Interests. 

Rights  of  company  as  against  owner  of  fee,  6 
Draining  road,  6 
Earth,  6 

Easment  by  adverse  possession,  7 
Excavations  for  grading,  6 
Gravel,  6 
Illustrations,  6,  7 
Mines,  7 

Right  of  abutter  to  access  to  his  land,  7 
Right  of  abutter  to  build  bridge,  7 
Right  to  use  soil  in  making  repairs,  6,  7 
Springs,  7 

Turning  water  on  abutting  land,  6 
Sale : 

Duty  to  repair,  14 

Sale  of  franchise,  7,  8 
Sheriffs  sales,  19 

What  passes  at  execution  sale,  4 
Shunpikes,  21 

Construction  restrained,  22 

Definition,  21 

Intention  immaterial,  22 

Liability  of  selectmen,  22 

Road  not  connecting,  22 

Roads  necessary  for  public,  22 
Soil  (see  infra,  Title  to  Soil  of  Road),  6,  7 
Springs,  7 

Streets  and  sidewalks : 

Turnpike  in  a  street,  18 
Supervisors  of  highways,  9 
Title  to  soil  of  road  (see  infra,  Rights  of  Com- 
pany as  Against  Owner  of  Fee),  4 

After  franchise  has  expired,  5 

During  use  by  company,  4 

Effect  of  sale  of  turnpike,  4 

Land  acquired  by  purchase,  4 

Land  acquired  by  right  of  eminent  domain,  4 

Reversion  to  original  owner,  5 

Roads  remain  subject  to  public  use  after 
expiration  of  franchise,  5 

Turnpike  as  property,  5 

Turnpike  remains  a  highway,  5 

Where  company  only  had  easement,  5 

Where  company  owns  fee,  5 
To,  10 

Tollhouse,   see   infra,   Location   and  Con- 
struction. 
Tolls,  18 

Amount  of  toll  subject  to  legislative  regu- 
lations, 20 

Commutation  of  toll,  see  infra,  Commuta- 
tion of  Toll. 
Competing  roads,  21 

Conformity  to  charter  as  condition  prece- 
dent to  taking  of  tolls,  20 
Credit,  26 

Defense  to  action  for  tolls,  28 
Definition,  18 

Delegation  of  legislative  authority,  19 
Exclusive  franchise,  21 
Execution,  19 

Exemption,  see  infra,  Exemption. 
Exercise  of  franchise,  20 
Expiration  of  franchise,  21 
For  what  distance  charged,  28 
Franchise,  19 
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TURNPIKES  AND  TOLL-ROADS,  cont'd. 
Tolls,  cont'd. 

Franchise  as  property,  19 
Franchise  not  subject  to  execution,  19 
Liability  for  injuries,  16 
No  right  to  tolls  from  road  out  of  repair 
20 

Payment,  see  infra,  Payment. 

Penalties  for  avoiding  payment  of  toll,  see 

infra,  Penalties  for  Avoiding  Payment 

of  Toll. 

Penalty  for  exacting  excessive  toll,  30 
Prescription,  19 

Proceedings  to  declare  road  free  from  toll, 
16 

Rate  of  toll,  27 
Repair,  20 

Right  to  tolls  a  franchise,  19 
Who  liable  to  toll,  see  infra,  Who  Liable 
to  Toll. 
Who  liable  to  toll,  23 
Bicycles,  24 

Commutation,  see  infra,  Commutation  of 
Toll. 

Exemption,  see  infra,  Exemption. 
General  rule,  23 

TURNTABLES: 
Children,  32 
Children  of  immature  judgment,  32,  34 

Contributory  negligence,  see  infra,  Con- 
tributory Negligence. 
General  rule,  32 

Implied  invitation  renders  railroad  lia- 
ble, 33 

Liability  for  acts  of  third  person,  33 
Exercise  of  due  care  by  railroad,  see  infra, 
Exercise  of  Due  Care  sy  Railroad. 
Contributory  negligence,  33 
General  rule,  33 
Of  child,  33 
Of  children,  34 
Questions  of  law  and  fact,  33 
Definition,  32 

Due  care,  see  infra,  Exercise  of  Due  Care 

by  Railroad. 
Employees,  34 
Evidence,  36 

Exercise  of  due  care  by  railroad,  34 

Custom  of  other  railroads,  36 

Evidence,  36 

Fastening  turntables,  35 

Knowledge  of  danger  to  children,  36 

Questions  of  law  and  fact,  34 

Railroad    not    insurer    of    trespassers  or 
licensees,  34 

What  constitutes  due  care,  34 
Fastening  turntables,  35 
Highways : 

Turntables  on  or  near  highways,  37 
Imputable  negligence,  34 
Invitation,  33 

Liability  for  personal  injuries,  32 

Children,  see  infra,  Children. 
Employees,  see  infra,  Master  and  Servant. 
Ownership  no  test  of  liability,  32 
To  whom  liable,  32 
Who  liable,  32 
Master  and  servant.  36 

Negligence  (see  infra,  Children  ;  Contribu- 
tory Negligence  ;  Liability  for  Personal 
Injuries),  37 
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TURNTABLES,  cont'd. 
Nuisance,  37 

Personal  injuries,  see  infra,  Children  ;  Lia- 
bility for  Personal  Injuries. 

Questions  of  law  and  fact,  34 
Contributory  negligence,  34 
Negligence,  35 

Usages  and  customs : 

Custom  of  other  railroad,  36 

TURPENTINE,  37 

TURPITUDE,  37 

TUTOR,  37 

TUTRIX,  37 

TWELVEMONTH,  37 

TWELVE  MONTHS,  37 

TWENTY-FOUR  MONTHS,  37 

TWENTY-ONE,  38 

TWICE  PUT  IN  JEOPARDY,  38 

TWILIGHT,  38 

TWINE,  38 

TWO-THIRDS,  38 

1WO-THIRDS  VOTE,  1053 

"TX.,"  38 

TYMPANUM,  38 

TYPEWRITER,  38 

TYRANT,  38 

ULLAGE,  38 

ULTERIOR,  38 

ULTIMATE,  39 

ULTRA  VIRES,  40 

Acquiescence,   see    infra,    Ratification  of 

Ultra  Vires  Acts. 
Action,   see   infra,   Who   May   Object  to 

Ultra  Vires  Acts. 
Action  on  contract,  56 
Agency  : 

Corporation  acting  as  agent  of  other  party, 

S3 

Alienation  of  franchises,  84 
Artificial  nature  of  corporations,  45 
Assignments,  73 

Bills  of  exchange  and  promissory  notes  : 

Commercial  paper,  67 
Contracts  expressly  prohibited,  61 
Corporation  not  authorized  under  any  cir- 
cumstances, 67 
Issuing  commercial  paper,  66 
Borrowing  or  lending  money,  67 
Loan  by  corporation,  67 
Money  borrowed,  67 
Notes  given  for  excessive  loans,  67 

Commercial  paper,  see  infra,  Bills  of  Ex- 
change and  Promissory  Notes. 

Consent  of  judgment,  49 

Consideration,  59 

Construction  of  corporate  charters,  46 

Act  beneficial,  46 
Field  of  corporate  action,  47 
Question  of  ultra  vires  is  one  of  construc- 
tion, 46 

Rule  for  construing  charters,  46 


ULTRA  VIRES,  cont'd. 

Contracts  authorized  for  some  purposes,  65 
Contracts  impliedly  forbidden,  49 

Executed  contracts  on  both  sides,  60 
Executed  contracts  on  one  side,  50 
Consideration  necessary,  59 
Corporation    acted    as    agent   of  other 

party,  53 
Criticism  of  distinction,  58 
De  facto  member  of  partnership,  53 
Disaffirmance  of  contract,  54 
Divisible  contracts,  59 
General  statement,  50 
Illustrations,  52,  53 
Leases,  55 

Nature  of  consideration  necessary,  S9 
Nature  of  remedy,  54 
Property  returned  or  compensation  made, 
56 

Suit  on  the  contract,  56 
View  that  contract  absolutely  void,  54 
View  that  corporation  must  receive  bene- 
fit, 59 

Where  want  of  power  obvious,  59 
Executory  contracts,  49 

Continuing  contracts,  50 
Contract  for  goods,  50 
Injunction,  50 
Leases,  50 

Recovery  of  money  deposited  as  secur- 
ity, So 
Rule  stated,  49 
Contracts  in  anticipation  of  legislative  au- 
thority, 63 
Contracts  in  unauthorized  manner,  63 
Contracts  mala  in  se,  60 
Contracts  mala  prohibita,  60 

Contracts  expressly  prohibited,  61 
Exceptions,  62 
General  rule,  60 

Notes  discounted  by  corporation,  61 
Notes  in  hands  of  bona  tide  holders,  61 
Specification  of  consequences  of  violence, 

62 

Utica  insurance  cases,  61 

Where  protection  intended  for  particular 

class,  62 

Contracts    unfitting   corporation    for  public 

duties,  63 

Contracts  violative  of  general  corporate  powers, 

65 

Acquiring  or  disposing  or  real  estate,  see 

infra,  Real  Estate. 
Borrowing  or  lending  money,  see  infra, 

Borrowing  or  Lending  Money. 
Contracts  authorized  for  some  purposes, 

65 

Contract  within  powers  of  similar  corpo- 
rations, 65 

Diversion  of  proceeds,  see  infra,  Diver- 
sion of  Proceeds. 

Issuing  commercial  paper,  see  infra,  Bills 
of  Exchange  and  Promissory  Notes. 

Real  estate,  see  infra,  Real  Estate. 
Creditors : 

Who  may  object  to  ultra  vires  acts,  79 
Default,  49 

Defense  not  favored,  45 
Definition,  42 

Development  of  doctrine,  44 
Directors,  see  infra,  Officers  and  Agents. 
Disaffirmance  of  contract,  54 
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ULTRA  VIRES,  cont'd. 
Diversion  of  proceeds,  65 

Effect  of  knowledge  of  participation,  65 

Rule  stated,  65 

Where  agreement  tainted,  66 
Divisible  contract,  59 
Estoppel,  46,  80 

Estoppel  to  deny  corporate  powers,  86 
Execution  and  proof  of  documents  : 

Contracts  executed  in  unauthorized  man- 
ner, 63 

Executory   contracts,   see  infra,  Contracts 

Impliedly  Forbidden. 
Foreign  corporations,  84 
Forfeiture : 

Right  to  forfeit  charter,  see  infra,  State. 
General  principles,  46 
Government  (see  infra,  State),  86 
Heirs,  80 

History  of  doctrine,  44 
Illegality  distinguished,  43 
Impairment  of  obligation  of  contracts,  49 
Implication,  see  infra,  Contracts  Impliedly 
Forbidden. 

Implied  ratification,  see  infra,  Ratification 

of  Ultra  Vires  Acts. 
Injunction  (see  infra,  Who  May  Object  to 
Ultra  Vires  Acts)  : 

Executory  contracts,  50 
Interpretation   and   construction,   see  infra, 

Construction  of  Corporate  Charters. 
Introductory,  42 
Judgment  by  consent,  49 
Leases,  50,  55,  58 
Legal  wrong : 

Prevention  of  legal  wrong,  48 
Legislature : 

Contracts  in  anticipation  of  legislative  au- 
thority, 63 

Subsequent  legislative  authorization,  79 
Liability  of  corporation  for  torts,  69 

General  rule,  69 

Illustrations,  70,  71 

Torts  committed  in  ultra  vires  transactions, 
70 

Ultra  vires  torts,  70 
Loan,    see    infra,    Borrowing   or  Lending 

Money. 
Mala  in  se,  60 

Mala  prohibit  a,  see  infra,  Contracts  Mala 

Prohihita. 
Monopolies  and  corporate  trusts,  84 
National  corporations : 

Federal  decision  as  to  national  corpora- 
tions, 48 
Next  of  kin,  80 
Northern  securities  cases,  86 
Notice  of  corporate  powers,  48 
Nuisances,  81,  82 

Objection,  see  infra,  Who  May  Object  to 

Ultra  Vires  Acts. 
Odious  defense,  45 

Officers  and  agents  (see  infra,  Ratification  of 
Ultra  Vires  Acts)  : 
Fraud  of  corporate  officer,  74 
Liability  of  directors  and  officers  to  corpora- 
tion and  stockholders,  71 
Acquiescence,  71 
Mere  errors  of  judgment,  72 
Rule  stated,  71 
Subordinate  officers,  71 
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ULTRA  VIRES,  cont'd. 
Officers  and  agents,  cont'd. 

Liability  of  directors  and  officers  to  cred- 
itors, 72 

Liability  of  directors  and  officers  to  other 

contracting  party,  72 
Who  may  object  to  ultra  vires  acts,  see 
infra,  Who  May  Object  to  Ultra  Vires 
Acts. 
Partnership : 

Corporation  without  authority  becoming  de 
facto  member  of  partnership,  53 
Personal  liability  for  ultra  vires  acts  (see  infra, 
Officers  and  Agents)  : 
Stockholders,  73 
Pooling  contracts,  60 
Presumption,  47 
Prevention  of  legal  wrong,  48 
Public  corporations : 

Contracts  unfitting  corporation  for  public 
duties,  63 
Public  duties : 

Contracts  unfitting  corporations  for  public 
duties,  63 
Ratification  of  ultra  vires  acts,  86 

Acts  affecting  stockholders  only,  87 

Acts  affecting  the  public,  87 

Acts  in  excess  of  officers'  authority,  86 

Express  ratification,  88 

Implied  ratification,  88 

Acceptance  of  benefits,  90 
Acquiescence,  88 
Delay  with  knowledge,  89 
Delay  without  knowledge,  89 
Effect  as  to  future  similar  acts,  90 
Elements  of  acquiescence,  88 
Period  of  delay,  89 
Stockholders  participating,, 88 
Transferee  of  shares,  91 
Rationale  of  doctrine,  44 
Real  estate : 

Acquisition  of  lands,  68 
Corporation  seeking  aid  of  equity,  69 
Illustrations,  69 
Injury  to  lands,  69 
Removal  of  cloud  from  title,  69 
Tax  sale,  69 
Rescission,  73 

By  nonperforming  party,  73 
By  party  performing,  73 
Fraud  of  corporate  officer,  74 
General  rule,  73 
Scope  of  title,  42 
State  (see  infra,  Injunction),  81 
Monopoly,  82 
Nuisances,  82 
Right  to  forfeit  charter,  82 
Alienation  of  franchises,  84 
Example,  85 

Conduct  of  mere  agents,  84 
Foreign  corporations,  84 
Illustrations,  84 

Intention  to  violate  charter,  84 
Judicial  discretion,  83 
Monopolies,  84 

Negligent  or  mistaken  excess  of  power, 

84 

Tacit  condition  of  the  grant,  83 
Waiver,  85 
Right  to  restrain  ultra  vires  acts,  81 
View  that  state  alone  may  object,  81 
Statement  of  general  principles,  46 
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"ULTRA  VIRES,  cont'd. 
Statutes : 

Contracts  in  anticipation  of  legislative  au- 
thority, 63 
Invalid  statute,  47 

Subsequent  legislative  authorization,  79 
Stockholders  (see    infra,     Ratification  of 
Ultra  Vires  Acts  ;  Who  May  Object 
to  Ultra  Vires  Acts)  : 
Personal  liability  for  ultra  vires  acts,  73 
Stranger,  see  infra,  Who  May  Object  to 

Ultra  Vires  Acts. 
Subrogation,  74 

Suit,  see  infra,  Who  May  Object  to  Ultra 

Vires  Acts. 
Suit  on  contract,  56 

Torts,  see  infra,  Liability  of  Corporation 

for  Torts. 
United  States,  86 

Various  senses  in  which  term  used,  42 

Waiver  of  forfeiture,  85 

Who  may  object  to  ultra  vires  acts,  74,  79 

Corporation,  79 
Creditors,  79 

Demand  upon  corporation  to  sue,  79 
Directors  of  public  corporation,  79 
Heirs,  80 
Next  of  kin,  80 
Offending  officer,  79 

Persons  whose  property  rights  invaded,  80 
State,  see  infra,  State. 
Stockholders,  74 

Amount  of  interest,  76 

General  rule,  74 

Instances  of  ultra  vires  acts  restrained 
at  the  suit  of  one,  or  a  minority  of  the 
stockholders,  75 

Interest,  76 

Interference  with  internal  policy,  75 
Member's  standing  in  corporation,  78 
Moneyed  compensation  as  relief,  78 
Motives  of  suit,  76 
Nature  of  interest,  76 
Pecuniary  loss  unnecessary,  78 
Quantum  of  interest,  76 
Repudiation  of  act  by  corporation,  78 
Stockholder's   right  to  contest  transac- 
tions, 74 

Subsequent  legislative  authorization,  79 
Unregistered  transferee,  76 
When  complainant  a  mere  puppet,  77 
Strangers,  80 

General  rule,  80 
Instances,  80 
Nuisances,  81 
The  corporation,  79 
The  state,  see  infra,  State. 
To  offending  officer,  79 
View  that  state  alone  may  object,  81 
UMPIRE,  91 
UN,  91 
UNABLE,  91 
UNADJUSTED,  91 
UNANIMOUS  CONSENT,  91 
UNAPPROPRIATED,  9r 
UNAUTHORIZED,  91 
UNAVOIDABLE,  91 


UNAVOIDABLE  CASUALTY,  92 
UNAVOIDABLE  CAUSE,  92 
UNBECOMING,  93 
UNBORN  CHILDREN,  93 
UNCERTAIN,  93 
UNCERTAINTY,  93 
UNCHASTE,  93 

UNCLAIMED  PROPERTY,  94 
UNCLE,  94 
UNCOMPLETED,  94 
UNCOMPOUNDED,  94 
UNCONDITIONAL,  94 
UNCONSCIONABLE  BARGAIN,  94 
UNCONSTITUTIONAL  LAW,  94 
UNCONTROLLABLE  IMPULSE,  95 
UNCULTIVATED,  95 
UNDEPRECIATED,  95 
UNDER,  95 
UNDERFLOW,  96 
UNDERGROUND  RAILROADS,  96 
UNDERGROUND  WATERS,  96 
UNERGROWTH,  96 
UNDERLET,  96 
UNDER  PROTEST,  96 
UNDER  SHERIFFS,  96 
UNDERSTAND,  97 

UNDERSTANDING,  97 

Agreement,  97 

UNDERSTANDINGLY,  98 
UNDERSTOOD,  97 
UNDERTAKE,  98 
UNDERTAKER,  99 

UNDERTAKING,  98 

Appeal  bond,  98 
Bonds,  98 
Forgery,  98 

UNDERTAKING  ON  APPEAL,  99 

UNDER  TENANT,  99 

UNDER  THE  HAND,  99 

UNDERTOOK,  99 

UNDER  WAY,  99 

UNDERWOOD,  99 

UNDERWRITER,  99 

UNDISCLOSED  PRINCIPAL,  100 

UNDISPOSED  OF,  100 

UNDISTRIBUTED,  100 

UNDIVIDED,  100 

UNDUE,  100 


UNAVOIDABLE  ACCIDENT,  91,  92  UNDUE  CONCEALMENT,  100 
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UNDUE  INFLUENCE,  101 

Act  (see  infra,  Particular  Act)  : 
Other  acts,  107 

Validity  of  act  unduly  influenced,  108 

Advancement,  129 

Advice,  105 

Independent  advice,  123 

Lack  of  independent  advice,  114 

Affection,  106 

Age,  112,  133 

Agency : 

Presumption    from    confidential  relation- 
ship, 125 
Arguments,  105 
Attachment,  106 
Attention,  106 

Attorney  and  client,  see  infra,  Confidential 
Relations. 

Beneficiary  (see  infra,  Will  Drawn  by  Ben- 
eficiary), 107 
Declarations,  119 
Presence  of  beneficiary,  115 
Relations  between  testator  and  beneficiary, 
116 

Boarder,  135 

Bona  Me  purchaser,  108 

Brother,  134 

Burden  of  proof,  110 

Burden  in  will  generally  upon  contestant, 
110 

Presumption  arising  from  confidential  re- 
lations, 122 

Transactions  inter  vivos,  110 
By  whom  influence  exerted,  107 
Cancellation,  109 
Capacity  implied,  104 
Caretaker,  134 
Circumstantial  evidence,  1 10 
Clergyman,  127 
Codes,  104 
Common  law,  102 
Concealment,  123 
Confidential  relations,  119 

Agent,  1 25 

Attorney  and  client,  124 

General  rules,  124 

Presumptions,  124 

Transactions  inter  vivos,  124 

Who  is  an  attorney,  125 

Will  drawn  by  beneficiary,  124 

Wills,  124 
Boarder,  135 
Brother,  134 
Caretaker,  134 
Clergyman,  127 

General  statements  of  rule,  119 
Grandparent  and  grandchild,  134 
Guardian  and  ward,  127 

Conclusive  presumption,  128 
Donation  after  majority  of  ward,  129 
Gifts,  127 

Length  of  time  of  presumption,  128 
Nature  of  presumption,  128 
Receipts,  127 
Releases,  127 
Settlements,  128 
Transaction  inter  vivos,  127 
Who  is  a  guardian,  128 
Wills,  128 
Husband  and  wife,  129 
Advancement,  129 
Antenuptial  settlements,  129 
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UNDUE  INFLUENCE,  cont'd. 
Confidential  relations,  cont'd. 
Husband  and  wife,  cont'd. 

Exclusion  of  other  heirs,  130 
Existence  of  relation,  130 
Persuasions,  130 
Presumptions,  130 
Solicitation,  130 

Transactions  closely  scrutinized,  129 
Transactions  in  favor  of  husband,  129 
Transactions  in  favor  of  wife,  129 
Transactions  inter  vivos,  I2g 
Urgings,  130 
Wills,  130 

Illustrations,  135 

Landlord  and  boarder,  135 

Master  and  servant,  135 

Medical  adviser  and  patient,  126 

Mistress,  130 

Mortgagor  and  mortgagee.  135 

Nephew,  134 

Niece,  134 

Nurse,  134 

Parent  and  child,  131 

From  child  to  parent,  131 

Duration  of  presumption,  132 

General  rule,  131 

Presumption,  131,  132 

Prima  facie  presumption,  131 

Proof  of  existence  of  dominion,  132 

Son-in-law,  132 

Transactions  inter  vivos,  131 

Wills,  132 
From  parent  to  child,  132 

Parent  old  and  feeble,  133 

Presumptions,  132,  133 

Some  favored  to  exclusion  of  others, 
133 

Son  a  business  adviser  of  father,  133 
Transactions  inter  vivos,  132 
Wills,  133 
Partners,  135 

Physicians  and  surgeons,  126 
Presumptive  undue  influence,  1  iq 

Acts  affected,  119 

Burden  of  proof,  122 

Claim  of  duty  and  affection  violated,  120 

Concealment,  123 

Continuance,  121 

Different  relations  considered,  124 

Evidence  to  rebut,  122 

Existence  of  relation  at  time  of  trans- 
action, 121 

Fairness  of  will,  122 

How  established,  121 

How  rebutted,  122 

Independent  advice,  123 

Knowledge,  123 

Nature  of  presumption,  122 

No  advantage  taken,  123 

Relation  appearing  presumption  arises, 
121 

Shown  before  presumption  arises,  121 
Suppression,  123 
Time  of  transaction,  121 
Transactions  inter  vivos,  119 
Utmost  good  faith,  123 
Voluntary,  123 
Well  understood,  123 
Wills,  120 
Priest,  126 

Principal  and  agent,  125 
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UNDUE  INFLUENCE,  cont'd.  , 
Confidential  relations,  cont'd. 
Sister,  134 

Spiritual  adviser  and  parishioner  or  nun, 
126 

Trustee  and  cestui  que  trust,  125 
Uncle,  134 
Conscious  exertion  of  influence,  106 
Consideration,  117 

False  statement  of  consideration,  117 
Inadequacy  of  consideration,  see  infra,  In- 
adequacy of  Consideration. 
Contracts,  108,  109 
Declarations,  117 
Beneficiary,  119 
Of  testator,  117 

Admissibility  to  show  state  of  mind,  118 
Canceled  will,  118 

Contemporaneous  with  execution  of  will, 

"7 

Declarations  of  dissatisfaction  with  will, 
119 

Declarations  of  feelings  of  testator  to- 
wards those  charged  with  having  exer- 
cised undue  influence,  119 

Declarations  of  intentions  admissible,  119 

Declarations  showing  that  will  is  con- 
sistent with  long-cherished  wishes  ad- 
missible, 119 

Declarations  showing  that  will  is  con- 
trary to  well-settled  convictions,  119 

Different  states  of  mind  considered,  118 

Hearsay  evidence,  118 

Independent  proof  first  required,  118 

Letters,  118 

Not  contemporaneous  with  execution  of 
will,  117 

Res  gesta,  117 
Deeds,  108,  109 
Definition,  102 

Desire  of  gratifying  another's  wishes,  106 

Directing  verdict,  109 

Disease,  112 

Duress,  107 

Entreaty,  105 

Evidence,  109 

Admissibility  of  evidence,  no 

Age,  112 

Beneficiary  drawing  will,  114 
Beneficiary  present,  115 
Burden  of  proof,  see  infra,  Burden  of 
Proof. 

Character  of  act  alleged  to  be  influenced, 
115 

Circumstances  attending  act  alleged  to  be 
influenced,  113 

Circumstances  considered,  in 

Circumstantial  evidence,  no 

Confidential  relations,  see  infra,  Confiden- 
tial Relations. 

Declarations,  see  infra,  Declarations. 

Disease,  112 

Disposition,  113 

Evidence  raising  mere  suspicion,  in 
Ignorance,  114 
Illiteracy,  114 

Improvidence  of  transaction  inter  vivos, 
see  infra,  Improvidence  of  Transaction 
Inter  Vivos. 

Inconsistent  with  contrary  hypothesis,  111 

Intoxication,  112 

Lack  of  independent  advice,  114 


UNDUE  INFLUENCE,  cont'd. 
Evidence,  cont'd. 

Mental  strength,  113 

Mental  weakness,  see  infra,  Mental  Weak- 
ness. 

Motive  and  opportunity  alone,  113 
Motive  alone  not  sufficient  evidence,  113 
Nature  of  proof,  110 
Oppohtunity  a  circumstance,  113 
Opportunity  alone  not  sufficient  evidence, 

113 
Power,  113 

Presence  of  beneficiary,  115 
Question  of  fact,  see  infra,  Question  of 
Fact. 

Satisfactory  and  convincing  nature,  in 

Secrecy,  113 
Sickness,  112 

Susceptibility  to  influence,  in 
Suspicion,  1 1 1 

Testator's  relations,  see  infra,  Testator's 

Relations. 
Unreasonableness    and    unnaturalness  of 
will,  see  infra,  Unreasonableness  and 
Unnaturalness  of  Will. 
Will  drawn  by  beneficiary,  114 
Execution  of  will,  108 
Existence  at  time  of  act,  108 
Fairness,  123 

Fiduciaries,  see  infra,  Confidential  Rela- 
tions. 

Flattery,  106 

Fraud,  106 

Comprehensive  frtud,  107 

May  be  exerted  through  fraud,  107 

Relation  to  fraud,  106 

Species  of  constructive  fraud,  107 

General  considerations,  107 

Gifts,  108 

Good  faith : 

Utmost  good  faith,  123 

Grandparent  and  grandchild,  134 

Gratitude,  106 

Grief,  112 

Guardian  and  ward,  see  infra,  Confidential 

Relations. 
Habitual  intoxication,  112 
Health,  112 
Heirs : 

Disinherited  or  poorly  provided  for,  115, 

116 

Husband  and  wife,  see  infra,  Confidential 

Relations. 
Ignorance,  114 
Illiteracy,  114 
Illustrations,  135 

Improvidence  of  transaction  inter  vivos,  116 

Circumstance  to  be  considered,  117 
False  statement  of  consideration,  117 
General  rule,  116 

Inadequacy  of  consideration,  see  infra,  In- 
adequacy of  Consideration. 
Inadequacy  of  consideration  gives  rise  to 

no  inference,  117 
Mental  weakness  coupled  with  inadequate 
consideration,  112 
Intention,  106,  109 
Intoxcation,  112 
Kindness,  106 
Knowledge : 

Everything  brought  to  knowledge  of  other 
party,  123 
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UNDUE  INFLUENCE,  cont'd. 
Laches,  109 

Landlord  and  boarder,  135 
Love,  106 

Master  and  servant,  135 
Medium,  127 
Mental  strength,  113 
Mental  weakness,  1 1 1 

Age,  1 1 2 

Coupled  with  inadequate  consideration,  112 

Habitual  intoxication,  112 

Health,  112 

How  shown,  112 

Important  circumstance,   11 1 

Mental  strength,  113 

Not  alone  sufficient  evidence,  111 

Sickness,  112 
Minister,  127 
Mistress,  130 

Mortgagor  and  mortgagee,  135 
Motive,  113 

Natural,  see  infra,  Unreasonableness  and 

Unnaturalness  of  Will. 
Nephew,  134 
Niece,  134 
Notice : 

Purchaser  with  notice,  108 
Nun,  126 
Nurse,  134 

Old  age,  see  infra,  Age. 
Opportunity,  113 

Other  acts,  see  infra,  Particular  Acts. 
Outsider,  107 

Parent  and  child,  see  infra,  Confidential 

Relations. 
Particular  act,  107 

As  to  other  acts,  107 

Circumstances  that  other  acts  resulted  from 

undue  influence,  107 
Directed  to  particular  act,  107 
Influence  directed  to  particular  act,  107 
Partners,  135 
Persuasions,  105,  130 
Physicians  and  surgeons : 
Presumption  from  relationship,  126 

Exclusion  of  natural  beneficiaries,  126 
Physician  and  patient,  126 
Presumption  of  undue  influence,  126 
Transactions  inter  vivos,  126 
Wills,  126 
Presence  of  beneficiary,  115 
Presumptions,  see  infra,  Confidential  Rela- 
tions. 
Priest,  127 
Proper  influences,  105 
Illustrations,  105,  106 

Impossible    to    distinguish    by    fixed  rule 
what  influences  are  proper,  105 

Not  all  influences  undue,  105 
Purchaser  for  value  and  without  notice,  108 
Purchaser  with  notice,  108 
Question  of  fact,  109 

Directing  verdict,  109 

When  evidence  submitted  to  the  jury,  109 
Whether  a  particular  act  was  the  result  of 
undue  influence,  109 
Ratification  of  acts,  109 

Reasonableness,  see  infra,  Unreasonableness 

and  Unnaturalness  of  Will. 
Relations,  see  infra,  Testator's  Relations. 
Relieving  distress,  106 
Religious  adviser,  126,  127 
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UNDUE  INFLUENCE,  cont'd. 
Remedies,  109 
Remote  influence,  108 

Rescission,  cancellation,  and  reformation,  109 

Res  gestce,  117,  119 

Revocation  of  will,  109 

Rule,  see  infra,  Confidential  Relations. 

Secrecy,  113 
Sickness,  212 
Sister,  134 

Solicitation,  105,  130 
Son-in-law,  132,  133 
Spiritualist,  127 
Stranger,  107 
Subordination  of  will,  105 
Suppression,  123 
Suspicion : 

Evidence  raising  mere  suspicion,  in 
Testator's  relations,  116 

Disinherited  relations,  116 

Lawful  heirs  ignored  or  poorly  provided 
for,  115,  1 1 6 

Relations  not  pleasant,  116 

Will  drawn  by  beneficiary,  115 

With  beneficiaries,  116 
Time : 

Existence  at  time  of  act,  108 

Existence  of  confidential  relation  at  time 

of  transaction,  121 
Existence  of  undue  influence  prior  or  sub- 
sequent to  act,  108 
Immaterial  when  exerted,  108 
Influence  must  not  be  too  remote,  108 
Presumption  from  confidential  relationship, 
125 
Uncle,  134 

Unreasonableness  and  unnaturalness  of  will,  115 

Evidence  of  character  Qf  act  admissible, 
US 

Lawful  heirs  ignored  or  poorly  provided 
for,  115 

Proper  evidence  to  be  considered,  115 
Testator's  relations,  see  infra,  Testator's 
Relations. 

Undue  influence  not  inferred  from  unrea- 
sonableness of  will,  115 

Will  rational,  116 
Utmost  good  faith,  123 
Validity  of  act  unduly  influenced,  108 
Void  and  voidable,  1071 
Volunteer,  108 

Weakness,  see  infra,  Mental  Weakness. 
Wills,  108 

Burden  of  proof,  no 

Execution,  108 

Ratification,  109 

Revocation,  109 
Will  drawn  by  beneficiary,  1 14 

Attorney,  124 

Generally     excites     court    to  suspicious 

scrutiny,  114 
General  rule,  114 
Interest  taken,  115 
Presence  of  beneficiary,  115 
Presumption,  114 
Relation  existing  material,  115 

UNDUE  PREFERENCE,  135 
UNDULATION,  135 
UNDULY,  135 
UNEMBARRASSED,  135 
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United  States. 


UNEXECUTED  WRITS,  133 
UNEXPIRED  TERM,  135 
UNFAIR,  136 

UNFAIR  COMPETITION,  136 

UNFAIRLY,  136 

UNFAITHFULNESS,  136 

UNFINISHED,  136 

UNFIT,  136 

UNFORESEEN,  136 

UNIFORM,  136 
Universal : 

Uniform  and  universal  distinguished,  136 
UNIFORM  OPERATION,  136 
UNIFORM  TAXATION,  136 
UNIMPROVED,  137 
UNINCUOSED,  137 
UNINCORPORATED,  137 
UNINTERRUPTED,  137 
UNION,  137 

UNION  DEPOTS,  138 

Assaults  by  servants,  141 
Charges  for  use  of  facilities,  141 
Connecting  tracks,  140 
Construction,  138 

Construction  of  connecting  tracks,  140 
Corporations,  139 
Creation  of  companies,  139 
Definition,  138 

Discrimination  prohibited,  139 
Duties,  140 

Independent  corporations,  139 
Liabilities,  140 

Liabilities  of  railroads  using  depot,  142 
Local  trains,  141 
Maintenance,  138 
Nature,  138 

Operation  of  local  trains,  141 

Organization  of  companies,  139 

Powers,  140 

Public  purpose,  138 

Railroad  companies  owning  depot,  139 

Railroad's  liability,  142 

Rules  and  regulations,  140 

Statutes  authorizing  depot  companies,  139 

Taxation,  141 

UNITARIAN,  142 

UNITE,  142 

UNITED  STATES,  143 
Acquisition  of  territory  and  other  property,  177 

Acquisition,  178 
Appurtenant  territory,  179 
Civil  rights,  179 

Constitution  follows  the  flag,  178 
Discovery,  178 
Occupation,  178 
Personal  rights,  1 79 
Power,  177 
Property,  178 
Purchase,  178 
Actions,  see  infra,  Suits  By  or  Against 
United  States. 


UNITED  STATES,  cont'd. 

Agents,    see    infra,    Officers    and  Other 

Agents. 
Aliens : 

Aliens  entitled  to  life,  liberty,  and  prop- 
erty, 179 
Appertaining,  179 

Appropriation  of  private  property,  169 

Appurtenant  territory,  179 

Assignment  for  benefit  of  creditors,  153 

Assignment  of  claim,  176 

Assignment  of  contract,  171 

Attorneys'  contingent  fee  agreement,  177 

Bankruptcy,  see  infra,  Priority  as  Creditor. 

Sanks  and  banking : 

United  States  as  corporator  of  bank,  150 
Bills  of  exchange  and  promissory  notes,  170 
Body  corporate,  146 
Bonds,  see  infra,  Official  Bonds. 
Claims  against  United  States,  175 

Assignment,  176 

Attorneys'  contingent  fee  agreements,  177 
Compromise,  176 
Definition,  175 
Existence,  175 
Payment,  175 

Suits  by  or  against  United  States,  see 
infra,  Suits  By  or  Against  United 
States. 

Commissioners,  see  United  States  Commis- 
sioners. 
Common  law,  150 
Compromise,  176 
Confederation,  148 

Constitutional  law  (see  infra,  Acquisition  of 
Territory  and  Other  Property  ;  Mean- 
ing of  Term  as  Employed  in  Federal 
Constitution)  : 

All  federal  power  derived  from  Constitu- 
tion, 149 
Contingent  fee,  177 
Contracts,  164,  169 

Assignment,  171 

Assignment  of  contract,  171 

Extent  of  liability  on  contracts  made  by 
officers,  164 

Liability,  170 

Liability  for  interest,  171 

Liability  of  officers  and  agents  on  govern- 
ment contracts,  165 

Liability  of  United  State  only  contractual, 
164 

Liability  on  commercial  paper,  170 

Power  to  make,  169 

Appropriation  of  private  property,  169 
Contract  may  be  express  or  implied,  169 
Sovereignty  implies  power  to  contract, 
169 

Statutory  regulation,  170 
Presumption  as  to  officer's  knowledge,  164 
Responsibility  for  contracts  of  officers  and 

agents,  164 
Secret-service  contracts,  17s 
Unauthorized    contracts    of    officers  and 

agents,  165 
Costs,  173,  174 

Courts,  see  infra,  Suits  By  or  Against 
United  States  ;  and  see  United  States 
Courts. 

Creation,  147 

Creditors,  see  infra,  Priority  as  Credivor. 
Debts  of  decedents,  153 
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UNITED  STATES,  cont'd. 

Definition  (see  infra,  Meaning  of  Term  as 
Employed  in  Federal  Constitution),  146 
District  of  Columbia : 

District   of   Columbia  not  entitled   to  pre- 
rogatives, 158 
Justice  of  the  peace,  159 

Employment,  159 

Exemption  from  taxation,  152 

Foreign  country,  147 

Foreign  potentate : 

Federal    government    cannot    succeed  to 
despotic  powers  of  foreign  potentate,  150 

Injunction,   see  infra,  Mandamus  and  In- 
junction. 

Insolvency     and     bankruptcy,     see  infra, 
Priority  as  Creditor. 

Interest,  171 

Justice  of  the  peace : 

Justice  of  the  peace  in  the  District  of 
Columbia,  159 

"King  can  do  no  wrong,"  151 

Laches,  156 

Applicability  of  doctrine  of  laches,  156 
Diligence  essential  element  of  contract,  156 
Diligent  prosecution  of  suit,  157 
General  rule,  156 

Lapse  of  time  as  affecting  probative  force 

of  evidence,  156 
Limitation  of  actions,  see  infra,  Limita- 
tion of  Actions. 
Liens : 

No  lien  for  debts  to  United  States,  155 
Priority  of  United  States  subject  to  pre- 
existing lien,  154 
Limitation  of  actions  (see  infra,  Laches),  157 
Claims  assigned  to  government,  158 
General  rule,  157 

Government  may  take  advantage  of  the 
statute,  157 

Limitations  not  generally  applicable  to  the 
United  States,  157 

Want  of  equity  in  claim  of  government,  158 
Limitation  of  powers,  148 
Mandamus  and  injunction,  166 

Against  federal  officers,  166 

Decisions  of  executive  department,  167 

Evasion  of  rule  enjoining  government  it- 
self, 167 

Heads  of  departments  reviewing  predeces- 
sors' decisions,  168 
Injunction  against  United  States,  174 
No  interference  with  rights  of  president, 
167 

Meaning1  of  term  as  employed  in  federal  consti- 
tution, 146 

External  affairs,  147 

Foreign  country,  147 

Internal  affairs,  146 
National  banks : 

Priority  of  United  States  as  creditor,  154 

United  States  as  corporator  of  bank,  150 
National  character,  148 
National  government,  148 
Office  and  employment  distinguished,  159 
Officers  and  other  agents,  158 

Compensation,  162 

Contracts,  164,  165 

Dual  compensation,  163 

Extra  compensation,  163 

Injunction,  see  infra,  Mandamus  and  In- 
junction. 
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UNITED  STATES,  cont'd. 
Officers  and  other  agents,  cont'd. 

Justice  of  the  peace  as  distinguished  from 

other  officers,  159 
Mandamus,  see  infra,  Mandamus  and  In- 
junction. 

Office  and  employment  distinguished,  159 

Official  bonds,  see  infra,  Official  Bonds. 

Political  contributions  by  officers  and  other 
agents,  162 

Responsibility  for  acts  of  officers  and 
agents,  164 

Responsibility  of  officers  and  agents  to  in- 
dividuals, 165 

Responsibility  of  officers  and  agents  to 
United  States,  165 

Torts,  165,  166 

Unauthorized  acts  of  officers  and  agents, 
164 

United   States   can  act  only   through  its 

officers  or  agents,  158 
United  States  commissioners,  see  United 

States  Commissioners. 
United  States  officers,  159 

Agents  as  distinguished  from  officers,  161 

Appointment,  159 

Definition,  159 

Duties  of  office  prescribed  by  law  and  not 

by  contract,  159 
Eligibility,  159 

Exclusive  power  of  President,  160 
Instances  of  United  States  officers,  139 
Justices  of  the  peace  in  the  District  of 

Columbia,  159 
One  person  may  hold  two  offices,  but  two 
persons  may  not  hold  one  office,  160 
Removal,  160 
Suspension,  160  « 
Official  bonds,  168 

Bonds  required  by  statute,  168 
In  the  absence  of  statute,  168 
Neglect  of  government  to  adjust  accounts, 
168 

Suits  by  private  individual  on  bond,  169 
Origin,  147. 

Paramount  power  of  United  States,  149 
Patents : 

United  States  not  entitled  to  free  use  of 
patented  invention,  151 
Payment  of  claims,  175 

Political  contributions  by  officers  and  agents, 

162 
Powers,  148 

Preferences,  see  infra,  Priority  as  Creditor. 
Prerogatives,  150 

District  of  Columbia,  158 
Exemptions  from  taxation,  152 
Federal  government  cannot  succeed  to  des- 
potic powers  of  foreign  potentate,  150 
Federal  power  founded  on  public  policy, 
150 

General  rule,  150 
"  King  can  do  no  wrong,"  151 
King  not  bound  by  acts  of  Parliament,  151 
Laches,  see  infra,  Laches. 
Liability  to  be  sued,  155 
Limitation,  see  infra,  Limitation  of  Ac- 
tions. 

Patented  inventions,  151 

Priority  as  creditor,  see  infra.  Priority 

as  Creditor. 
Public  policy,  150 
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UNITED  STATES,  cont'd. 

Prerogatives,  cont'd. 

Sovereign  power  remains  in  people,  150 
United  States  as  corporator  of  bank,  150 

President : 

Removal  and  suspension  of  officers,  161 
Priority  as  creditor,  152 

Assignment  by  debtor,  153 
Bankruptcy  Act  of  1898,  155 
Corporations,  154 

Debts  of  insolvent,  living  or  dead,  152 
Debts  of  living  insolvents,  153 
Debts  of  United  States  not  a  lien,  155 
Debts  payable  in  future  entitled  to  prior- 
ity, iS5 

Estates  of  deceased  insolvents,  153 
Insolvent  corporations,  154 
Interest  of  insolvent  debtor  in  partnership, 
154 

National  banks,  154 
Partnership,  154 

Power  to  enact  preference  laws,  152 

Pre-existing  liens,  154 
Property  (see  infra,  Acquisition  of  Terri- 
tory and  Other  Property)  : 

Appropriation  of  private  property,  169 
Public    officers,    see    infra,    Officers  and 

Other_  Agents. 
Public  policy,  see  infra,  Prerogatives. 
Secret-service  contracts,  175 
Set-off,  recoupment,  and  counterclaim,  172, 

174 

Sovereignty,  see  infra,  Prerogatives. 
Sovereignty  emanates  from  people,  147 
States : 

Supremacy    of    state    jurisdiction  within 
sphere,  149 
Statute  of  frauds : 

Federal  courts  follow  state  construction. 

807 

Where  government  may  plead,  807 
Statute  of  limitations,  see  infra,  Limitation 

of  Actions. 
Statutes : 

Application  of  rule  that  king  is  not  bound 
by  acts  of  Parliament,  151 
Suits  by  or  against  United  States  (see  infra, 
Claims  Against  United  States)  : 
Costs  of  suit,  173,  174 
Injunction,  174 
Liability  to  be  sued,  155 
No  special  privilege  as  litigant,  172 
Plaintiff,  171 

Secret-service  agreement,  175 
Set-off,  recoupment,  and  counterclaim,  172, 
174 

State  courts,  174 

State  or  federal  courts,  172 

Status  of  United  States  as  defendant,  174 

Status  of  United  States  as  plaintiff,  171 

Subject  to  state  laws  when  suing  in  state 

court,  172 
Suits  by  United  States,  171 
United  States  court,  172 

Suretyship ,  see  infra,  Official  Bonds. 

Taxation,  see  infra,  Exemption  from  Tax- 
ation. 

Territory i  see  infra,  Acquisition  of  Terri- 
tory and  Other  Property. 

Torts: 

Liability  for  torts,  165 

Liability  of  officers  for  torts,  166 


UNITED  STATES,  cont'd. 
United  States  bank,  150 

United    States    commissioners,    see  United 

States  Commissioners. 
United  States  courts,  see  infra,  Suits  By  or 

Against  United  States  ;  and  see  United 

States  Courts. 
United  States  officers,  see  infra.  Officers 

and  Other  Agents. 

UNITED  STATES  COMMISSIONERS,  181 

Acknowledgments,  192 
Adjournment,  187 
Alaska,  186 
Appointment,  183 

Circuit  Court,  183 

District  Courts,  183 

How  appointed,  183 

Proof  of  appointment,  184 

Who  is  eligible,  184 
Arrest,   see   infra,  Arresting,  Examining, 

and  Committing  Magistrates. 
Arresting,  examining,  and  committing  magis- 
trates, 182,  186 

Adjournment,  187 

Bail,  187 

Complaint  as  conferring  jurisdiction,  188 

Contempt,  187 

Control  of  commissioners,  189 
Court's  control  of  jurisdiction,  189 
Deserters  from  foreign  vessels,  190 
Direction  of  commissioners,  189 
District  attorneys'  authority,  189 
Jurisdiction,  188 

Power  to  secure  attendance  of  witnesses, 

186 

Power  to  take  recognizances,  187 

Probable  cause,  182 

Procedure  according  to  law  of  the  state, 

186 

Process  runs  through  district,  188 

Bail  and  recognizance,  187 
Bail  in  civil  cases,  192 
Chinese  Exclusion  Act,  190 
Civil  rights,  193 

Committing  magistrates,  see  infra,  Arrest- 
ing, Examining,  and  Committing  Magis 

trates. 

Compensation  and  accounts,  194 

Acts  performed  in  judicial  capacity,  195 

Adjournment,  199 

Approval,  201 

Bail  bond,  199 

Continuance  of  case,  196 

Docket  fees,  200 

Drawing  complaints,  196 

Drawing  recognizances,  198 

Entering  return  of  process,  198 

Entering  return  of  warrants,  198 

Filing  complaints,  201 

Filing  papers,  201 

Filing  warrants,  201 

Local  law  may  regulate  fee,  195 

Making  copies  of  process,  198 

Mittimus  writs,  197 

Oaths,  197,  198 

Orders  for  payment  of  witnesses,  aoo 

Payment,  201 
Process,  201 
Recognizances,  199 
Return  of  original  papers,  199 
Specific  services  and  fees,  195 
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UNITED     STATES  COMMISSIONERS, 

cont'd. 

Compensation  and  accounts,  cont'd. 

Statutes  regulating  fees,  194 

Subpoenas,  197,  201 

Taking  acknowledgments,  199 

Warrants,  197,  201 

Where  not  entitled  to  fees,  196 
Consuls : 

Arrest  of  foreign  seaman  where  consuls, 

etc.,  have  exclusive  jurisdiction,  191 
Power  to  carry  into  effect  awards  of  for- 
eign consuls,  190 
Contempt,  187,  209 
Convicts : 

Power  to  discharge  poor  convicts,  193 
Court,  182 

Control  of  courts,  189 
Dedimus  potestatem,  194 
Definition,  182 

Depositions  de  bene  esse,  194 

District  attorney : 

Controlled  by  district  attorney,  189 

District  commissioners,  183 

Duties,  185 

Elections,  193,  194 

Eligibility,  184 

Evidence : 

Power  to  take  testimony,  194 

Examining  magistrates,  see  infra,  Arrest- 
ing, Examining,  and  Committing  Magis- 
trates. 

Extradition,  190 

Fees,  see  infra,  Compensation  and  Ac- 
counts. 

Fines  and  penalties  : 

Power  to  discharge  poor  convicts,  193 

Indian  Territory,  186 

Internal  revenue  laws,  194 

Judge  of  District  Court,  183 

Judicial  function,  182 

Jurisdiction,  188 

Leters  rogatory,  194 

Ministerial  functions,  182 

Oaths  and  affirmations,  192 

Peace : 

Power  to    hold  to  security  of  the  peace, 
189 

Poor  debtors,  193 
Powers,  185 

Power  to  discharge  poor  convicts,  193 

Preliminary  examination,  see  infra,  Arrest- 
ing, Examining,  and  Committing  Magis- 
trates. 

Probable  cause,  182 

Removal  from  office,  184 

Revenue  laws,  194 

Seamen : 

Power  to  arrest  foreign  seamen  from  for- 
eign vessel,  190,  191 
Proceedings    to    secure    seamen's  wages, 

191  t 

Surety  to  keep  the  peace,  189 
Tenure  of  office,  184 
Territories,  185 
Testimony : 

Power  to*  take  testimony,  194 
Wages,  see  infra,  Seamen. 
Witnesses : 

Power  to  secure  attendance  of  witnesses, 
186 


UNITED  STATES  COURTS  (see  United 
States;   United  States  Commissioners; 
United'  States  Marshals),  203 
Adequate  remedy  at  law,  234 
Concurrent  jurisdiction,  235 
Declaratory  or  old  equity  rule,  234 
Jurisdictional  objections,  235 
Preservation   of   right   to    trial   by  jury, 
234  - 

Reference  to  state  statutory  remedies,  234 
Sufficiency  of  the  legal  remedy,  235 

Admiralty : 

Circuit  Court  of  Appeals,  265 
Circuit  Court's  jurisdiction,  269 

Aliens  (see  infra,  Jurisdiction  of  Circuit 
Courts) : 
Court  of  Claims,  295 

Ambassadors,  see  infra,  Consuls  and  Am- 
bassadors. 

Amount  in  controversy  (see  infra,  Jurisdic- 
tion of  Circuit  Courts),  242 

Assistant  district  attorneys,  228 

"At  common  law,"  268 

At  law  and  in  equity,  233 

Adequate  remedy  at  law,  see  infra,  Ade- 
quate Remedy  at  Law. 
Common  law,  233 

Common-law  offenses  against  United  States, 

233 

Constitutional  provisions,  233 

Equity  jurisdiction,  233 

Remedy  at  law,  see  infra,  Adequate  Rem- 
edy at  Law. 

State  legislation,  234,  236 
Attorney  and  client,  226 

Circuit  Court  of  Appeals,  228 

Deposition,  227 

Docket  fee,  226 

Final  hearing,  227 

General  rules,  226 

Judges  may  not  practice  law,  208 

Taxation  of  fees,  226 

Trial  before  referee,  226 

Trial  by  jury,  226 
Attorney-general,  228 

Authority,  see  infra,  Organization  and  Au- 
thority. 

Bailiffs,  226 

Band,  298 

Bonds : 

Clerks,  218 
Deputies,  219 

Capital  cases,  251 

Certification   to   Supreme  Court  by  Circuit 

Court  of  Appeals,  253 
Certiorari,  214 

Circuit  Court  of  Appeals,  256 

Illustrations,  215 

Inferior  court  has  exceeded  its  authority, 

214 

Only  an  ancillary  process,  215 
Power  to  issue,  214 

Supreme  Court  to   Circuit  Court  of  Ap- 
peals, 254 

Where  there  is  remedy  by  appeal,  215 
Circuit  Court  of  Appeals  (see  infra,  Jurisdic- 
tion), 255 

Certiorari,  256 

Jurisdiction,  see  infra,   Jurisdiction  of 

Circuit  Court  of  Appeals. 
Mandamus,  256 
Officers,  256 
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UNITED  STATES  COURTS,  cont'd. 
Circuit  Court  of  Appeals,  cont'd. 
Organization  and  authority,  255 

Authority  in  general,  255 

Creation,  255 

How  constituted,  255 

Issuance  of  writs,  256 
Seats,  256 
Sessions,  256 
Circuit  Courts,  265 

Authority  of  district  judge  to  hold  Circuit 

Court,  266 
By  whom  held,  266 

Certification  to  Supreme  Court  by  Circuit 
Court  of  Appeals,  253 

Jurisdiction,   see   infra,  Jurisdiction  of 
Circuit  Courts. 

Officers,  see  infra,  Officers. 

Organization  and  authority,  265 

Seats,  266 

Sessions,  266 
Citizenship  (see  infra,  Jurisdiction  of  Cir- 
cuit Courts) : 

Circuit  Court  of  Appeals,  263 
Civil  rights : 

Removal  of  cases,  284 
Claims,  see  infra,  Court  of  Claims. 
Clerks,  218 

Appointment,  218 

Bond  of  deputy,  219 

Bonds,  218 

Clerk  of  Supreme  Court,  220 

Clerks    of    Circuit    and    District  Courts, 

220 

Clerks  of  Circuit  Court  of  Appeals,  220 

Compensation,  219 
Deputies,  219 
Duties,  219 
Fees,  219 

Fees  for  acknowledgment,  222 

Fees  for  certificates,  222 

Fees  for  depositions,  222 

Fees  for  drawing  bonds,  making  records, 

certificates,  and  reports,  223 
Fees  for  entering  returns,  222 
Fees  for  filing  pleadings,  221 
Fees  for  issuing  writs,  221 
Fees  for  making  copies  of  papers,  223 
Fees  for  miscellaneous  services,  224,  225 
Fees  for  oaths  and  affirmations,  222 
Fees  for  rules,  222 
Miscellaneous  fees,  224,  225 
Oaths,  218 
Powers,  219 
Removal,  218 

Statutory  provisions  prescribing  fees,  221 
Commissioners,  see  United  States  Commis- 
sioners. 
Common  law,  233 

At  common  law,  268 
Concurrent  jurisdiction : 
Supreme  Court  of  the  United  States,  241 

Suit  by  minister  or  to  which  consul  ia 

party,  241 
Suits  by  or  against  individuals,  241 
Concurrent  jurisdiction  of  Circuit  and  District 
Courts,  285 
Bankruptcy  Act,  287 
Crimes  and  offenses,  285 
Provisions  of  revised  statutes,  285 
Receiver  of  national  bank,  286 
Statutory  provisions,  285,  286 

II 


UNITED  STATES  COURTS,  cont'd. 
Concurrent  jurisdiction  with  state  courts,  230 
Court  first  having  jurisdiction  holds  it,  231 
Court  first  taking  jurisdiction,  231 
Exclusive  jurisdiction,  229 
General  rule,  230 

Identity  of  parties  and  subject-matter,  232 
Independent  tribunals,  231 
Injunctions  from  federal  courts  to  state 
courts,  232 

Injunctions  from  state  courts  to  federal 

courts,  232 
Interference  by  other  courts,  232 
Pendency,  231 
Constitutional  law  (see  infra,  State)  : 

Appointment  and  compensation  of  judges, 

207 

At  law  and  im  equity,  see  infra,  At  Law 
and  in  Equity. 

Circuit  Court  of  Appeals,  264 

Compliance  with  state  constitution  or  stat- 
utes, 245 

Distribution  of  judicial  power,  207 
Due  process  of  law,  see  infra,  Due  Process 
of  Law. 

Impairment  of  obligation  of  contracts,  see 
infra,  Impairment  of  Obligation  of 
Contracts. 

Jurisdiction,  see  infra,  Jurisdiction. 

Jury  trial  in  contempt  case,  210 

Only  independent  judicial  duties  can  be 
imposed  on  United  States  courts,  207 

Organization  and  authority,  207 

Suits  arising  under  constitution,  laws,  or 
treaties,  see  infra,  Jurisdiction  of  Cir- 
cuit Courts. 

Supreme  Court,  237,  239 

Supreme  Court's  jurisdiction  over  constitu- 
tional questions,  251 

Violation   of  state   constitution  by  state 
laws,  245 
Consuls  and  ambassadors : 

Powers  to  enforce  awards  of  foreign  con- 
suls, 214 

Suits  against  ambassadors  and  other  minis- 
ters, 241 

Supreme  Court's  jurisdiction,  241 
Contempt,  209 

Assault  upon  officer  of  the  court,  210 
Bankruptcy  courts,  209 
Circuit  Court,  269 
Circuit  Court  of  Appeals,  265 
Civil  and  criminal  contempt,  209 
Conduct  constituting  contempt,  210 
Contempt  committed  in  another  court,  210 
Contempt   committed    outside   of  district, 
210 

Disobedience  of  any  lawful  order,  211 
Fines  and  imprisonment,  213 
Injunctions,  disobedience,  212 
Instances  of  disobedience,  211 
Interference  with  property  in  possession  of 

the  court,  212 
Interstate  commerce  commission,  210 
Jurors,  211 
Jury  trial,  210 

Mandamus,  disobedience,  212 
Misbehavior  in  presence  of  court,  210 
Misbehavior  of  officers,  210 
Near  thereto,  210 
Newspaper  criticism,  209 
Nonpayment  of  money  judgments,  212 
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UNITED  STATES  COURTS,  cont'd. 
Contempt,  cont'd. 

Offensive  language,  210 
Orders,  211 

Power  of  federal  courts  to  punish  for  con- 
tempt, 209 
Punish  for  contempt,  209 
Punishment,  212 
Receiver's  possession,  212 
Refusal  to  answer  questions,  212 
Statutory  provisions,  209 
Tampering  with  witness,  210 
United  States  commissioners,  209 
Corporations  (see  infra,  National  Corpora- 
-    tions)  : 

Citizenship  of  corporation,  275 
Court  of  claims,  290 

Call  on  departments  for  information,  290 
Clerks,  291 
Evidence,  299 

Common-law  rules  of  evidence,  299 

Statutory  provisions,  299 
History,  290 

Jurisdiction,   see   infra,  Jurisdiction  of 
Court  of  Claims. 

Limitations,  299 

As  to  when  claim  first  accrues,  299 
Claim  referred  by  department,  300 
Consolidating  claims,  300 
French  spoliation  claims,  300 
General  rule,  299 
Indian  depredation  claims,  300 
Limitation  is  jurisdictional,  300 
Petitions  by  disbursing  officers,  299 

Officers,  291 

Organization  and  authority,  290 
Purpose,  290 
Seat,  291 
Sessions,  291 
Court  of  Private  Land  Claims,  301 
Clerks,  301 
Jurisdiction,  301 
Officers,  301 

Organization  and  authority,  301 
Seats,  301 
Sessions,  301 
Criminal  cases : 

Circuit  Court  of  Appeals,  265 
Common-law  offenses,  233 
Supreme    Court's   jurisdiction   of  capital 
cases,  251 
Debts  of  decedent,  269 
Depredations,  298 
Deputy  clerks,  219 
District  attorneys,  228 
District  courts,  287 

Jurisdiction,  see  infra,  Jurisdiction  of 

District  Courts. 
Officers,  see  infra,  Officers. 
Organization  and  authority,  287 
Disability  of  district  judge,  287 
Judge  interested  in  controversy,  287 
Statutory  provisions,  287 
Seats,  288 
Sessions,  288 
District  of  Columbia,  see  infra,  Territories. 
Due  process  of  law  : 

Jurisdiction  of  Circuit  Courts,  273 
Writ  of  error  from  Supreme  Court  to  high- 
est state  court,  246 
Ejectment : 

Amount  in  controversy,  270 


UNITED  STATES  COURTS,  cont'd. 
Eminent  domain,  269 

Equity  (see  infra,  At  Law  and  in  Equity)  : 

In  equity,  258 
Error,  see  infra,  Writ  of  Error  to  Highest 

Court  of  State. 
Estoppel : 

Writ  of  error  to  highest  court  of  state, 

247 

Evidence,  see  infra,  Court  of  Claims;  Pro- 
duction of  Documents. 

Exclusive  jurisdiction : 

Suits  against  ambassadors  and  other  min- 
isters, 241 

Suits  between  states  or  between  states  and 
United  States,  241 
Executions,  215 

Federal  questions,  see  infra,  Writ  of  Error 

to  Highest  Court  of  State. 
Fees,  see  infra,  Clerks. 
Final  judgments  and  decrees : 

Necessity  that  decision  appealed  from  be 
final,  see  infra,  Jurisdiction  of  Circuit 
Court  of  Appeals. 
Fines  and  penalties : 

Circuit  Court's  jurisdiction,  269 

District  Courts,  289 

Jurisdiction  of  Circuit  Court,  280 
Forfeitures,  see  infra,  Fines  and  Penalties. 
French  spoliation  claims,  297,  300 
Impairment  of  obligation  of  contracts  : 

Jurisdiction  of  Circuit  Courts,  272 

Writ  of  error  from  Supreme  Court  to  high- 
est state  court,  245 
"  In  amity  with  the  United  States,"  298 
Indian  depredation  claims,  298,  300 
"  In  equity,"  268 
Injunctions,  217 

Amount  in  controversy,  270 

Circuit  Court  of  Appeals,  261 

Circuit  judges,  217 

Disobeying  injunctions  as  contempt,  212 
District  judges,  217 

Enjoining  performance  of  ministerial  acts, 
216 

Federal  courts  to  state  courts,  232 
Fraud  and  mistake,  216 

Injunctions    against    collection    of  state 
taxes,  216 

Injunctions  to  restrain  violation  of  a  right, 
216 

Injunctions  to  stay  proceedings  in  state 
courts,  216 

Interference  with  interstate  commerce  or 
mail  service,  216 

Irreparable  injuries,  217 

Power  of  justices  or  judges  to  grant  writs 
of  injunction,  217 

Power  of  justices  or  judges  to  issue  tem- 
porary restraining  orders,  217 

Power  to  issue  injunctions,  216 

Relief  on  equitable  grounds,  216 

Restraining  labor  organizations  from  or- 
dering strikes,  216 

State  courts  to  federal  courts,  232 

Supreme  Court  justice,  217 

To  stay  carrying  out  of  unconstitutional 
state  laws,  216 

Vacation,  217 
Interlocutory  orders  and  decrees,  258,  239 
Interpretation  and  construction : 

State  laws,  245 

5  Volume  XXIX. 


United  States  Courts. 


INDEX. 


United  States  Courts. 


UNITED  STATES  COURTS,  cont'd. 
Interstate  commerce : 

Enjoining  interference  with  interstate  com- 
merce or  mail  service,  216 
Jurisdiction  of  Circuit  Courts,  272 
Joint  stock  companies : 

Citizenship  of  joint  stock  companies,  275 
Judges    (see  infra,  Organization  and  Au- 
thority), 207 
Compensation,  207 

Poiver   of  justices   and  judges   to  issue 
writs,  see  infra,  Power  to  Issue  Writs. 
Practice  of  law  by  judges,  208 
Retirement  of  judges,  208 
Salaries,  207 

State  court  denying  validity  of  judgment 
of  United  States  Court,  245 
Jurisdiction,  228 

At  law  and  in  equity,  see  infra,  At  Law 
and  in  Equity. 

Circuit  Court  of  'Appeals,  see  infra,  Juris- 
diction of  Circuit  Court  of  Appeals. 

Circuit  Courts,  see  infra,  Jurisdiction  of 
Circuit  Courts. 

Concurrent  jurisdiction  of  Circuit  and  Dis- 
trict Courts,  see  infra,  Concurrent 
Jurisdiction  of  Circuit  and  District 
Courts. 

Concurrent  jurisdiction  with  state  courts, 

see    infra,    Concurrent  Jurisdiction 

with  State  Courts. 
Constitution  of  United  States,  228 
Court  of  Claims,  see  infra,  Jurisdiction  of 

Court  of  Claims. 
Court  of  private  land  claims,  301 
District  Courts,  see  infra,  Jurisdiction  of 

District  Courts. 
Equity,  see  infra,  At  Law  and  in  Equity. 
Exclusive  of  state  courts,  229 
Jurisdiction  of  lower  court  in  statutory,  229 
Power  to  issue  writs,  see  infra,  Power  to 

Issue  Writs. 
State  legislation,  229 

Supreme  Court  derived  from  Constitution, 

229 

Supreme  Court's  appellate  jurisdiction,  241 

Capital  cases,  251 

Cases  coming  from  Circuit  Court  of  Appeals, 

253 

By  appeal  or  error,  253 
By  certification,  253 
Certiorari  to  Circuit  Court  of  Appeals, 
254 

Cases  directly  appealable  from  District 

and  Circuit  Courts,  249 
Cases  in  which  jurisdiction  of  court  is  in 

issue,  249 

Certificate  necessary,  251 
General  rule,  249 

Judgment  remanding  a  cause  to  a 
state  court,  250 

Presentation  of  question  of  jurisdic- 
tion, 251 

Question  of  federal  jurisdiction  essen- 
tial, 250 

Review  confined  to  question  of  juris- 
diction, 251 

Simultaneous  appeals  not  contem- 
plated, 251 

Summary  of  rules  governing  jurisdic- 
tion, 251 

Where  jurisdiction  is  sole  issue,  250 

11 


UNITED  STATES  COURTS,  cont'd. 
Jurisdiction,  cont'd. 

Supreme  Court's  appellate  jurisdiction,  cont'd. 

Certificate  necessary,  251 
Circuit  Court  of  Appeals,  249 
Circuit  Court  of  Appeals  Act,  241 
Circuit  Courts,  249 

Compliance  with   state   constitution  or 

statutes,  245 
Constitutional  questions,  251 

Complete  review  authorized,  252 

Constitutionality  or  validity  of  United 
States  law  or  treaty,  252 

Construction   or   application   of  Con- 
stitution, 252 

Jurisdiction  exclusive,  252 
Construction  of  state  statutes,  245 
District  Courts,  249 
General  rule,  241 

Prior  to  Act  of  March  3,  1891,  241 
Prize  cases,  251 

Since  Act  of  March  3,  1891,  249 

State   law   violating   state  constitution, 

245 

Treaty  questions,  251 

Writ  of  error  to  highest  court  of  state, 

see  infra,  Writ  of  Error  to  Highest 

Court  of  State. 
Supreme  Court's  original  jurisdiction,  239 
Amount  in  controversy,  241 
Boundaries,  240 
Civil  nature  of  suit,  240 
Concurrent  jurisdiction,  241 
Constitution  of  the  United  States,  239 
Exclusive  jurisdiction,  241 
Jury  trial,  239 

Not  necessarily  exclusive,  239 

Suits    against    ambassadors    and  other 

ministers,  241 
Suits  between  states,  240 
Suits  between   states  or  between  state 

and  United  States,  241 
Suits  by  individuals  against  estates  not 

authorized,  240 
Suits  by  ministers  or  to  which  consul  is 

party,  241 

Suits  by  states  against  individuals,  241 
Writ  of  error  to  highest  court  of  state,  see 
infra,  Writ  of  Error  to  Highest  Court 

of  State. 

Jurisdiction  of  Circuit  Court  of  Appeals,  256 

Admiralty,  265 
Adverse  citizenship,  263 
Ancillary  proceedings,  264 
Appellate,  258 
Citizenship,  263 
Constitutional  questions,  264 
Criminal  cases,  265 
Finality  of  jurisdiction,  263 

Admiralty,  265 

Ancillary  questions,  264 

Cases  involving  constitutional  questions, 
264 

Criminal  cases,  265 

General  exceptions  to  finality,  263 

Patent  cases,  264 

Revenue  cases,  265 

Territorial  cases,  265 

Where  jurisdiction  depends  on  diverse 
citizenship,  263 
Generally,  256 
Injunction,  261 
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UNITED  STATES  COURTS,  cont'd. 
Jurisdiction  of  Circuit  Court  of  Appeals,  cont'd. 
Injunction  and  receivership  proceedings,  261 

Appeal  from  interlocutory  order  or  de- 
cree, 261 

Final  decision  upon  the  merits  on  appeal, 
262 

Injunction  upon  prima  facie  showing,  262 
Meaning  of  continuing  an  injunction,  263 
Necessity  for  jurisdiction  of  final  decree, 
263 

Jurisdiction  exclusively  appellate,  258 
Necessity  that  decisions  appealed  from  be 
final,  258 

Collateral  matter,  258 

Decisions  fixing  property  rights,  258 

Effect  of  motion  for  rehearing,  259 

Effect  of  references  and  conditions,  259 

Final  decree  as  to  collateral  matter,  258 

General  rule,  258 

Illustrations,  260 

Injunction  proceedings,  261 

Order  of  sale,  259 

Receivership  proceedings,  261 

Reference,  259 

Requisites  of  final  decision,  258 

Rule  as  to  finality  of  decision,  258 

Specific  orders  and  decrees,  259 

Statute,  258 
Original  acquisition  of  jurisdiction,  257 
Patent  cases,  264 
Purpose  of  act,  257 
Receivership,  261 
Reservation  of  jurisdiction,  260 
Revenue  cases,  265 
Statute,  256 

Statute  immediately  operative,  258 
Territorial  cases,  265 

"  Unless  otherwise  provided  by  law,"  261 
Jurisdiction  of  Circuit  Courts,  267 
Aliens,  277,  278 
Amount  in  controversy,  270 

Amount  in  controversy  a  jurisdictional 
fact,  270 

Amount  or  value  of  that  which  the  com- 
plainant claims,  270 

Damages  capable  of  being  estimated  in 
money,  271 

Ejectment,  270 

Quiet  title,  270 

Suits   arising  under  constitution,  laws, 

or  treaties,  271 
Suits  for  possession,  270 
Suits  to  enjoin  collection  of  taxes,  270 
Value  of  matter  in  dispute,  270 
Assignees,  278 
At  common  law,  268 
Between  citizens  of  different  states,  274 
Citizenship  in  general,  274 
Citizens  of  corporations,  275 
Citizens   of   territories    or    District  of 

Columbia,  274 
Corporation  actually  incorporated  in  two 

states,  275 
Joinder  of  formal  parties,  276 
Joint  stock  companies,  275 
Partnership,  275 

Rearrangement  of  parties  to  the  suit,  276 

Representative  parties,  277 

Several  plaintiffs  or  defendants,  275 

State  as  citizen,  274 

Waiver  of  citizenship,  277 
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UNITED  STATES  COURTS,  cont'd. 
Jurisdiction  of  Circuit  Courts,  cont'd. 

Cases  transferred  in  District  Courts,  281 
Choses  in  action,  278 
Citizenship  of  alien,  277 
Citizen  must  be  one  of  some  particular 
state,  277 

Concurrent  jurisdiction  of  Circuit  and  Dis- 
trict Courts,  see  infra,  Concurrent 
Jurisdiction  of  Circuit  and  District 
Courts. 

Concurrent  with  state  courts,  267 
Condemnation  proceedings,  259 
Contempt,  269 

Controversies  between  citizens  and  foreign 

subjects,  277 
Crimes  and  offenses,  278 
Foreign  corporation,  278 
Garnishment,  269 
General  original  jurisdiction,  267 
Indians,  278  / 
In  equity,  268 
Libel  in  personam,  269 
Mandamus,  270 
Miscellaneous  statutes,  279 
Original  jurisdiction,  267 
Patents,  280 
Penalties,  269 

Penalties  and  forfeitures,  280 

Proceedings  for  settlement  and  distribution 
of  estate,  269 

Proceedings  over  which  the  court  has  juris- 
diction, 268,  269,  270 

Proceedings  to  establish  probate  of  will, 
269 

Provisions  of  Revised  Statutes,  279 
Receiver  of  national  bank,  268 
Recovery  of  property  wrongfully  seized,  269 
Bemoval  from  state  courts,  282 

Civil  rights,  284 

Generally,  282 

Local  influence,  283 

Prejudice,  283 

Prejudice  of  judges,  284 

Prejudice  or  local  influence  in  adjoining 
county,  284 

Separable  controversies,  282 

Statutory  provisions,  282 

Suits  and  prosecutions  against  revenue 
officers,  284 

Test  of  the  right  of  removal,  282 
Revenue  laws,  280 
Slave  trade,  280 
Statutes,  282 

Suit  is  a  judicial  proceeding,  268 
Suits  arising  under  constitution,  laws,  or 
treaties,  271 
Actions  against  federal  corporation,  272 
Actions  against  federal  officers,  272 
Actions  on  bonds,  272 
Claims  under  land  grants,  273 
Construction  of  constitution  or  laws,  271 
Due  process  of  law,  272 
General  rules,  271 

Impairment  of  obligation  of  contracts, 

272 

Interstate  commerce,  272 
Issues  of  fact  only,  272 
Judicial  bonds,  272 
National  banks,  273 
Official  bonds,  272 
Receivers,  273 
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UNITED  STATES  COURTS,  cont'd. 
Jurisdiction  of  Circuit  Courts,  cont'd. 
Suits  arising  under  constitution,  laws,  or 
treaties,  cont'd. 
Receivers  of  national  banks,  273 
Suits  arising  under  constitution,  272 
Suits  by  and  against  states,  272 
Suit  on  a  judgment,  274 
Without   regard   to   amount  in  contro- 
versy, 271 
Suits  by  assignee,  278 
Suits  by  United  States,  274 
Suits  of  civil  nature  at  common  law  or  in 
equity,  268 

What  is  a  suit  of  a  civil  nature  at  common 
law  or  in  equity,  268 
Jurisdiction  of  Court  of  Claims,  291 

Abandoned  property,  294 
Accounting  officers,  292 
Act  of  1883,  295,  298 
Act  of  1885,  297 
Act  of  1887,  297 
Act  of  1 89 1,  298 
Adjustment  of  accounts,  297 
Captured  property,  294 

Cases  not  within  jurisdiction  of  court, 
292 

Cases  within  jurisdiction  of  court,  292 
Claim  a  matter  of  statutory  right,  292 
Claims  by  foreign  government,  295 
Claims  founded  on  constitution,  statutes, 

contracts,  or  damages,  297 
Claims  founded  on  statutes  or  contracts,  or 

referred  by  Congress,  292 
Claims  growing  out  of  treaties,  295 
Claims  on  contract  not  within  jurisdiction 

of  court,  293 
Claims  referred  by  Congress,  298 
Claims  referred  by  Congress  or  any  com- 
mittee, 295 
Claims  referred  by  department,  294,  296, 
298 

Demand,  297 

Depredation,  298 

Disbursing  officers,  294 

French  spoliation  claims,  297 

Indian  depredation  claims,  298 

Jurisdiction  in  general,  291 

Jurisdiction  not  to  extend  to  certain  war 

claims  nor  to  claims  barred,  296 
Jurisdiction  otherwise  provided  for,  292 
Loss  by  theft,  294 
Money  demands,  291 
Pending,  296 
Previous  demand,  297 
Provisions  of  revised  statutes,  292 
Set-offs  and  counterclaims,  297 
Set-offs    and     counterclaims    of  United 

States,  293 
Special  statutes,  299 

Suits  by  aliens  against  United  States,  295 
Supplies  furnished  during  war,  296 
Torts,  291 

Within  jurisdiction  of  court,  293 
Jurisdiction  of  District  Courts,  288 

Assignees  of  choses  in  action,  290 

Concurrent  jurisdiction  of  Circuit  and  Dis- 
trict Courts,  see  infra,  Concurrent  Ju- 
risdiction of  Circuit  and  District 
Courts. 

Fines  and  penalties,  288 

Illustrations,  289 


UNITED  STATES  COURTS,  cont'd. 
Jurisdiction  of  District  Courts,  cont'd. 

Jurisdiction  in  general,  288 

Provisions  of  Revised  Statutes,  88 

Statutory  provisions,  288,  289 
Jury  and  jury  trial : 

Contempt,  210 

Misconduct  of  jurors  as  contempt,  211 
Preservation  of  right  to  trial  by  jury,  234 

Justices,  see  infra,  Judges. 

Laches : 

Writ  of  error  to  highest  court  of  state,  247 
Land  grants,  see  infra,  State  and  Public 

Lands. 

Limitation  of  actions  (see  infra,  Court  of 
Claims),  236 
Writ  of  error  to  highest  court  of  state, 

248 

Mandamus,  215 

Circuit  Court,  270 
Circuit  Court  of  Appeals,  256 
Compelling  levy  of  taxes  to  pay  judgments, 
215 

Compelling    the    performance    of  purely 

ministerial  acts,  215 
Disobeying  a  mandamus  as  contempt,  212 
Not  as  an  original  proceeding,  215 
Power  to  issue,  215 
Supreme  Court,  238 

Where  there  is  not  other  adequate  remedy, 

215 

Marshal,  see  United  States  Marshals. 
Matter  in  dispute,  270 
Messengers,  226 

Ministers,  see  infra,  Consuls  and  Ambassa- 
dors. 

Nation,  298 

National  banks : 

Circuit  Court's  jurisdiction  of  action  by  re- 
ceiver of  national  bank,  268 
Jurisdiction  of  Circuit  Courts,  273 
Writ  of  error  from  Supreme  Court  to  high- 
est state  court,  247 
Jurisdiction  of  Circuit  Courts,  272 

Near  thereto,  210 

Newspapers,  see  infra,  Contempt. 

New  trial,  213 

Power  to  grant  new  trial,  213 
State  laws  as  affecting  discretion  of  court, 
213 

When  new  trial  may  be  granted,  213 
Oaths  and  affirmations,  209 

Clerks,  218 
Fees,  220 
Officers,  217 

Appointment  of  relative  of  judge,  218 

Attorney-general,    see    infra,  Attorney- 
General. 

Attorneys,  see  infra,  Attorney  and  Client. 
Bailiffs,  226 

Clerks,  see  infra,  Clerks. 
Commissioners,  'see  United  States  Com- 
missioners. 
Court  of  Claims,  29r 
Court  of  Private  Land  Claims,  301 
Criers,  226 

District  attorneys,  see  infra,  District  At- 
torneys. 

Marshals,  see  United  States  Marshals. 
Messengers,  226 
Misbehavior  as  contempt,  210 
Residence  in  district,  218 
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UNITED  STATES  COURTS,  cont'd. 
Organization  and  authority    (see  infra,  Su- 
preme Court),  207 
Appointment  of  judges,  207 
Circuit  Court,  265 

Circuit  Court  of  Appeals,  see  infra,  Cir- 
cuit Court  of  Appeals. 
Compensation  of  judges,  207 
Constitutional  provisions,  207 
Contempt,  see  infra,  Contempt. 
Court  of  Claims,  290 
Court  of  private  land  claims,  301 
District  Courts,  see  infra,  District  Courts. 
General  rule,  207 

Oaths,   see  infra,   Oaths   and  Affirma- 
tions. 

Power  to  enforce  awards  of  foreign  con- 
suls, 214 

Power  to  grant  new  trial,  see  infra,  New 
Trial. 

Power  to  hold  to  security  for  the  peace, 
214 

Power  to  issue  writs,  see  infra,  Power  to 

Issue  Writs. 
Power  to  order  production  of  books  and 
writings,    see    infra,    Production  of 
Documents. 
Practice  of  law  by  judges,  208 
Retirement  of  judges,  208 
Salaries  of  judges,  208 
Partnership : 

Citizenship  of  partnership,  275 
Patent  cases : 

Circuit  Court  of  Appeals,  .264 
Jurisdiction  of  Circuit  Court,  280 
Peace : 

Power  to  hold  to  security  for  the  peace, 
214 
Pending,  296 
Postal  laws  : 

Enjoining  interference  with  mail  service, 
216 

Power,  see   infra,   Organization   and  Au- 
thority. 

Power  to  issue  writs,  214 
Power  of  courts  to  issue  writs,  214 

Certiorari,  214,  215 
Circuit  Court  of  Appeals,  256 
Executions,  215 
Illustrations,  214,  215 
Injunctions   against  collection   of  state 
taxes,  216 

Injunctions   to   restrain   violation   of  a 
right,  216 

Injunctions  to  stay  carrying  out  of  un- 
constitutional laws,  216 
Injunctions  to  stay  proceedings,  216 
Mandamus,  215 

No  other  adequate  remedy,  216 
Relief  on  equitable  grounds,  216 
Supersedeas,  216 
Supreme  Court,  238 

Writs  not  specifically  provided   for  by 

statute,  214 
Writs  of  scire  facias,  214 
Power  of  justices  and  judges  to  issue  writs, 

216 

Temporary  restraining  orders,  217 
Writs  of  injunction,  217 
Writs  of  ne  exeat,  216 
Prize  cases,  251 

Probate  and  letters  of  administration,  269 
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UNITED  STATES  COURTS,  cont'd. 
Production  of  documents,  208 

Necessity  for  motion  and  order,  209 
Penal  actions,  208 

Power  to  order  production  of  books  and 
writings,  208 

Production  ordered  before  trial,  208 

Suits  at  law,  208 
Prohibition,  214 

Supreme  Court,  238 
Public  lands,  see  infra,  State  and  Public 

Lands. 
Public  officers : 

Jurisdiction  of  Circuit  Courts,  272 
Quo  warranto  : 

Circuit  Courts,  269 
Beceivers : 

Circuit  Court  of  Appeals,  261 

Circuit  Court's  jurisdiction  of  action  by 
receiver  of  national  bank,  268 

Interference   with   property    as  contempt, 
212 

Jurisdiction  of  Circuit  Courts,  273 
Reference : 

Whether  decree  final  when  reference  di- 
rected, 259 

Remedy  at  law,  see  infra,  Adequate  Remedy 
at  Law. 

Removal  of  cases,  see  infra,  Jurisdiction  of 
Circuit  Courts. 

Retirement  of  judges,  208 

Revenue  cases : 

Circuit  Court  of  Appeals,  265 
Jurisdiction  of  Circuit  Court,  280 
Removal  of  suits  against  revenue  officers. 
284 

Salaries,  see  infra,  Judges.  « 
Scire  facias,  214 
Security  for  the  peace,  214 
Separable  controversies,  282 
Sessions,  22S 

Circuit  Court  of  Appeals,  256 

Circuit  Courts,  266 

Court  of  Claims,  291 

Court  of  private  land  claims,  301 

District  Courts,  288 
Set-off,  recoupment,  and  counterclaim : 

Court  of  Claims,  293,  297 
State : 

Jurisdiction  of  Circuit  Courts : 

Suits  by  and  against  states,  272 
Jurisdiction  of  Supreme  Court,  see  infra, 

Jurisdiction. 
State  a  party,  239 
State  as  citizen,  274 
Suits  between  states,  240 
Suits  between  states  or  between  state  and 

United  States,  241 
Suits  by  individuals  against  states,  240 
Suits  by  state  against  individual,  241 
Writ  of  error  to  highest  court  of  state 

see  infra,  Writ  of  Error  to  Highest 

Court  of  State. 
State  and  public  lands : 

Claims  of  lands  under  grants  of  different 

states,  277 

Court  of  Private  Land  Claims,  see  infra, 

Court  of  Private  Land  Claims. 
Jurisdiction  of  Circuit  Courts,  273 
Writ   of  error   from    Supreme    Court  to 
highest  state  court,  247 
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UNITED  STATES  COURTS,  cont'd. 
State  courts : 

Concurrent  jurisdiction  with  state  courts, 
see  infra,  Concurrent  Jurisdiction 
with  State  Courts. 

Exclusive  jurisdiction  of  state  courts,  229 
State  laws  (see  infra,  New  Trial)  : 

Cannot  enlarge,  limit,  or  impair  jurisdic- 
tion of  United  States  courts,  229 

Equitable  jurisdiction,  234,  236 

Equity  jurisdiction,  236 

Interpretation  and  construction  of  state 
laws,  245 

Rules  of  decision  for  United  States,  236 
Statute  of  limitations,  see  infra,  Court  of 
Claims. 

Statutes  (see  infra,  State  Laws)  : 

Suits  arising  under  constitution,  laivs,  or 
treaties,  see  infra,  Jurisdiction  of  Cir- 
cuit Courts. 
Supreme  Court  jurisdiction,  243 
Stay  of  proceedings,  see  Supersedeas  and 

Stay  of  Proceedings. 
Strikes : 

Restraining  labor  organizations  from  or- 
dering strikes,  216 
Suits,  268 

Supersedeas  and  stay  of  proceedings,  216 
Supreme  Court,  237 

Clerks,  see  infra,  Clerks. 
Jurisdiction,  see  infra,  Jurisdiction. 
Mandamus,  238 
Officers,  see  infra,  Officers. 
Organization  and  authority,  237 

Constitution,  237 

Issuance  of  writ,  238 

Statutory  provisions,  237 

Vacancy  in  office  of  chief  justice,  237 
Prohibition,  238 
Seats,  239 
Terms,  239 

Writ  of  error  to  highest  court  of  state,  see 
infra,  Writ  of  Error  to  Highest  Court 
of  State. 
Taxation : 

Mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  judgment,  215 
Term  of  court,  see  infra,  Sessions. 
Territories : 

Circuit  Court  of  Appeals,  265 
Citizens  of  territories  or  District  of  Co- 
lumbia, 274 
Treaty : 

Court  of  Claims,  295 

Suits  arising  under  constitution,  laws,  or 
treaties,  see  infra,  Jurisdiction  of  Cir- 
cuit Courts. 
Supreme  Court's  jurisdiction,  243,  251 
Tribe,  298 
United  States : 

Suits  by  or  against  United  States,  172,  274 
United    States    commissioners,   see  United 
States  Commissioners. 
.  Vendor's  lien,  736 
Witnesses,  212 
Contempt : 

Refusal  of  witnesses  to  attend,  211 
Refusal  to  answer  questions,  212 
Tampering  with  witness,  210 
Writ  of  error  to  highest  court  of  state,  242 
Authority  of  federal  judiciary  involved,  244 
Authority  of  United  States,  243 
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UNITED  STATES  COURTS,  cont'd. 
Writ  of  error  to  highest  court  of  state,  cont'd. 
Circuit  Court  of  Appeals  Act,  242 
Classification  of  reviewable  cases,  243 
Compliance  with  state  constitution  or  stat- 
utes, 245 
Construction  of  statutes,  245 
Due  process  of  law,  246 
Federal  questions,  243 
Federal  questions  involved,  246 
Federal  right  or  immunity  denied,  246 

Decision  of  question  must  be  essential 

part  of  judgment  rendered,  246 
Decisions  construing  state  statutes,  247 
Federal  right  within  statute  must  be  in- 
volved, 246 
General  rule,  246 

Instances  of  questions  within  this  juris- 
diction, 247 
Land  laws,  247 
Local  and  general  laws,  247 
National  banking  laws,  247 
Questions  of  fact,  247 
Revenue  laws,  247 

Title  of  plaintiff  from  United  States,  247 
Transfer  of   right  or   contract  relating 
thereto  not  within  jurisdiction,  246 
Generally,  242 

Impairment  of  obligation  of  contracts,  245 
Presentation  of  question,  248 

Petition  for  writ  of  error  not  a  part  of 

record,  249 
Question  must  appear  of  record,  249 
Question  raised  by  opinion  of  state  court, 
248 

Review  although  question  not  specially 

set  up,  248 
Right  or  immunity  to  be  specially  set  up 
in  state  court,  248 

Questions  purely  of  construction,  245 

Statute  of  United  States,  243 

Statutory  provisions,  242 

Treaty  of  United  States,  243 

Validity  of  federal  statute,  243 

Validity  of  state  statute  or  authority  main- 
tained as  against  federal  authority,  244 

Violation    of   state    constitution   by  state 
laws,  245 

Whether  federal  questions  involved,  247 

Decisions  upon  grounds  independent  of 

federal  question,  247 
Decisions  upon  question  of  fact,  247 
Estoppel,  247 
General  law,  248 
Laches,  247 

Limitation  of  actions,  248 
Local  law,  248 
Res  judicata,  248 
State  procedure,  248 

Whether  independent  ground  sufficient, 

247 

Writ  of  error  exclusive,  243 
Writ  to  lower  when  review  by  highest  court 
denied,  243 
Writs,  see  infra,  Power  to  Issue  Writs. 
UNITED  STATES  CURRENCY,  302 
UNITED  STATES  JUDGE,  302 
UNITED  STATES  MARSHALS,  303 
Appointment,  303 
Bonds,  304,  309 

For  what  acts  sureties  are  liable,  309 
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UNITED  STATES  MARSHALS,  cont'd. 
Bonds,  cont'd. 
Judgment,  309 

Liabilities  on  official  bonds,  309 

Proceedings  on  bond,  309 
Commission,  see  infra,  Compensation. 
Compensation,  310 

Approval  and  allowanc  of  accounts,  310 

Arrest,  315 

Bail  bonds,  316 

Committing  prisoners,  316 

Deputy,  318 

Disbursing  money,  316 

Discharging  prisoners,  316 

Expenses  in  endeavoring  to  make  arrest, 
3i5 

For  attendance  on  court  or  commissioner,  314 

For  travel  to  attend,  314 
For  what  days  per  diem  allowed,  314 
Right  to  several  fees  on  same  day,  314 
Sundays,  314 

What  constitutes  a  hearing  before  a  com- 
missioner, 314 

For  serving  process,  see  infra,  Compensa- 
tion for  Serving  Process. 

In  general,  310 

Interest,  310 

Juries,  316 

Keeping  prisoners,  315 
Mileage,  312 

Proceedings  for  collection,  310 
Reimbursement  for  expenditures,  317 
Summoning  and  caring  for  juries,  316 
Taking  bail  bonds,  316 
Transporting  prisoners,  315 
Compensation  for  serving  process,  310 
Actual  expense  in  lieu  of  mileage,  314 
Admiralty  process,  312 
Arrest  of  wrong  person,  311 
Computation  of  mileage,  313 
Expenses,  312 
Fees  and  commissions,  310 
Final  process,  311 
Forfeiture  of  mileage,  313 
Illustrations,  311 
Issuance  unnecessary,  311 
Mileage,  312 
Poor  convict,  311 

Service  of  several  writs  at  same  time,  313 
Deputy  marshals,  317 

Appointment,  317 

Compensation,  318 

Liability  of  deputy,  318 

Liability  of  marshal  for  deputy's  acts,  317 

Qualification,  317 

Removal,  317 

Tenure,  317 
Duties,  see  infra,  Powers,  Duties,  and  Lia- 
bilities. 
Escape : 

Liability  for  escape  of  prisoner,  304 
Expenses,  see  infra,  Compensation. 
Fees,  see  infra,  Compensation. 
Interest,  308,  310 
Introductory,  303 

Liabilities,  see  infra,  Powers,  Duties,  and 

Liabilities. 
Mileage,  see  infra,  Compensation. 
Mob: 

Liability  for  death  of  prisoner  by  mob 
violence,  304 
Notice  of  removal,  304 
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UNITED  STATES  MARSHALS,  cont'd. 
Oath,  304 

Official  bonds,  see  infra,  Bonds. 
Poundage,  310 

Powers,  duties,  and  liabilities,  304 

After  end  of  term,  308 
Bonds,  see  infra,  Bonds. 
Death  of  prisoner  by  mob  violence,  304 
Deputy  marshals,  see  infra,  Deputy  Mar- 
shals. 
End  of  term,  308 
Escape  of  prisoner,  304 
Funds,  308 
Generally,  304 

Given  same  power  as  sheriffs,  304 

In   regard    to   execution   of  process,  see 

infra,  Process. 
Insufficient  security,  308 
Interest,  308 

Jurisdictional  conflict  between  marshal  aud 

state  sheriff,  306 
Liabilities  on  official  bond,  309 
Liability    for   taking   insufficient  security, 

308 

Process,  see  infra,  Process. 
Property  held  under  process,  307 
Sale  of  property,  307 
Set  off,  308 
Torts,  307 

Process   (see  infra,  Compensation  for  Serv- 
ing Process),  305 

Compelling  process,  305 

Duty  to  execute  process,  305 

Execution  after  end  of  term,  308 

Jurisdictional  conflict  between  marshal  and 
state  sheriff,  306 

Liability  for  negligence,  4305 

Liability  for  torts,  306 

Property  held  under  process,  307 
Depreciation  through  neglect,  307 
Powers  and  duties  in  regard  to  process, 
307 

Sale  of  property,  307 
Protection  afforded  by  process,  306 
Removal  of  cause,  306 
Sale  of  land  after  end  of  term,  308 
Tortious  act  not  authorized  by  process,  306 
Wrongful  seizure  by  sheriff,  307 

Qualifications,  304 

Removal  from  office,  304 

Sheriffs : 

Jurisdictional  conflict  between  marshal  and 
state  sheriff,  306 
Service  of  process  (see  infra,  Compensation 

for  Serving  Process;  Process),  305 
Set-off,  recoupmen,  and  counterclaim,  308 
Suretyship,  see  infra,  Bonds. 
Term  of  office,  303 

UNITED  STATES  NOTES,  318 

UNITED  STATES  OFFICERS,  see  United 
States  ;  United  States  Commissioners  ; 
United  States  Marshals  ;  United  States 
Courts. 

UNIVERSAL,  319 
Uniform : 

Uniform  and  universal  distinguished,  136 

UNIVERSITIES  AND  COLLEGES,  320 

Admission  of  students,  330 
Agricultural  colleges,  321,  334 
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UNIVERSITIES  AND  COLLEGES,  cont'd. 
Appropriations,    see   infra,    Donations  and 

Subscriptions. 
By-laws,  327 

Credit  to  students,  328 
Illustrations,  327,  328 
Mandamus,  328 

Power  to  punish  breaches  of  discipline, 

327 

Prior  contract,  327 
Certificates  of  scholarship,  331 
Change  of  location,  332 
Change  of  name,  332,  333 
Charities  and  trusts  for  charitable  uses,  328 
Consideration  for  subscription,  335 
Constitutional  law : 

Charter  a  contract  which  cannot  be  im- 
paired, 323 
Contracts 

Charter  a  contract  which  cannot  be  im- 
paired, 323 

Effect  of  by-laws  on  prior  contracts,  327 

Power  to  make  contracts,  333 
Corporations  (see  infra,  Dissolution  ;  Vis- 
itatorial Powers),  322 

Adoption  of  existing  institution  as  state 
college,  324 

As  private  corporations,  322 

As  public  corporations,  321 

Charter  a  contract  which  cannot  be  im- 
paired, 323 

Duration  of  corporate  existence,  324 

Legislative  control,  322 

Powers   of   incorporated   universities  and 
Colleges,  see  infra,  Powers  of  Incor- 
porated Universities  and  Colleges. 
Private  corporation  although  dedicated  to 

charity  not  public  corporation,  323 
Sectarian   colleges   not   religious  corpora- 
tions, 324 
Credit  to  students,  328 
Definitions,  320 
Degrees : 

Authority  to  confer  degrees,  331 
Dissolution,  336 

Disposition  of  corporate  property,  337 
Forfeiture  from  misuser,  336 
Private  corporations,  336 
Public  corporation,  336 
Voluntary  surrender,  337 

Donations  and  subscriptions,  333 

Agricultural  colleges,  334 
Amounts  of  appropriations,  334 
Appropriations,  334 
Consideration,  335 
Escheats,  335 
Government  aid,  333 
Power  to  receive,  330 

Private  donations  to  state  universities,  334 
Private  subscriptions  and  donations,  335 
State  universities,  322 

Election,  see  infra.  Officers. 

Escheat,  335 

Fees,  328 

Foundation,  321 

Government  aid,  333 

Impairment  of  obligation  of  contracts,  323 

Jurisdiction,  325 

Legislative  control,  321,  325 

Mandamus,  328 

Medical  colleges,  321 

Mortmain,  328 
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UNIVERSITIES  AND  COLLEGES,  cont'd. 
Name : 

Change  of  name,  332,  333 

Power  to  sue  and  be  sued  in  corporate 

name,  332 

Officers  (see  infra,   Visitatorial  Powers), 

324 

Control  and  management  of  funds,  326 

Elections,  325 

Professors  not  officers,  326 

Removal,  326 

Powers  of  incorporated  universities,  and  colleges, 

326 

Adm  ission  of  students,  see  infra,  Admis- 
sion of  Students. 
Certificates  of  scholarship,  331 
General  rule,  326 
Payment  of  salaries,  327 
To  change  location,  332 
To  change  name,  333 
To  confer  degrees,  331 
To  exact  fees  of  tuition,  328 
To  make  by-laws,  see  infra,  By-laws. 
To  make  contracts,  333 

To  receive  contributions  and  grant  scholar- 
ships. 330 
To  sue  and  be  sued,  332 

To  take,  hold,  and  dispo--  of  property,  326,  328 

Corporate  purposes,  329 

For  purpose  of  accomplishing  objects  of 
incorporation,  329 

General  rules,  328 

Liberal  construction,  330 

Limitation  of  amount,  330 
Power  to  make  by-laws,  327 
Private  donations,  322 
Professors  not  officers,  326 
Property : 

Dissolution   by    disposition    of  corporate 

property,  337 
Power  to  take,  hold,  and  dispose  of  prop- 
erty, 328 

Public  corporations  (see  infra,  Dissolution  ; 

Visitatorial  Powers),  321,  323 
Public  officers,  see  infra,  Officers. 
Real  property : 

Power  to  take,  hold,  and  dispose  of  prop- 
erty, 328 
Religious  corporations,  324 
Removal,  see  infra,  Officers. 
Scholarships,  330 
State  universities,  322,  324 
Students : 

Admission  of  students,  330 

Credit  to  students,  328 
Subscription,  see  infra,  Donations  and  Sub- 
scriptions. 
Suits  by  and  against,  332 
Tuition  fees.  328 
Visitatorial  power,  324 

Delegation  of  visitatorial  power,  324 

Founder  by  appointment  of  law,  324 

Jurisdiction,  325 

Private  corporations,  324 

Public  corporations,  325 

UNJUST.  337 

UNJUST  DISCRIMINATION,  337 
UNJUSTLY,  338 
UNKNOWN,  338 
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UNLAWFUL,  338 

UNLAWFUL  ASSEMBLY,  341 

Accessories,  346 
Accomplices,  346 
Aiders  and  abettors,  346 
Charivari,  343 

Circumstances  calculated  to  excite  alarm,  344 
Circumstances  constituting  unlawfulness  of 

assembly,  343 
Common  law,  341 
Conspiracy  distinguished,  342 
Definition,  341 
Dispersing  assembly,  346 

Assistance  of  bystanders,  346 

Authority  to  disperse  assembly,  346 

Powers  of  citizens,  346 

Refusal  to  disperse,  346 
Evidence  of  participation,  346 
Force : 

Intent  to  carry  out  purpose  by  force,  344 
Intent,  344 

Intent  to  obstruct  officers  of  law,  344 

Legality  of  object  not  material,  344 

Nature  of  intent,  344 

Purpose  to  resist  violence,  345 

Riot  if  carried  out,  344 

To  carry  out  purpose  by  force,  344 

Labor  combinations,  344 

Lawful  assembly  becoming  unlawful,  344 

Misdemeanor,  342 

Nature  of  the  offense,  342 

Number  of  persons,  343 

Object,-  344 

Participation  in  unlawful  assembly,  346 

Evidence  of  participation,  346 

Participants  all  principals,  346 

Who  are  participants,  346 
Question  for  jury,  345 
Riot  distinguished,  342 
Riot  if  carried  out,  344 
Slaves,  344 

Statutory  definitions,  342 
Strikes,  344 

Threats  against  persons  in  another  state,  345 
Three  persons,  343 

Treasonable  conspiracy  distinguished,  342 
What  constitutes,  343 

UNLAWFUL  DETAINER,  347 

UNLAWFULLY,  338,  339 

UNLESS,  347,  354 

UNLIMITED  TICKET,  347 

UNLIQUIDATED,  347 

UNLIQUIDATED  CLAIM,  347 

UNLOADING,  347 

UNMARRIED,  347 

UNNATURAL,  348 

UNNATURAL  WILL,  348 

UNNECESSARILY,  349 

UNNECESSARY  DANGER,  349 

UNOCCUPIED,  349 

UNOPENED  ROAD,  349 

UNORGANIZED  TERRITORY,  349 

UNPAID,  349 


UNPRECEDENTED,  350 
UNQUALIFIED    OPINION    AND  BE- 
LIEF, 350 
UNQUESTIONED,  350 
UNREASONABLE,  350 

UNREASONABLE      SEARCHES  AND 

SEIZURES,  350 

UNREDEEMED,  350 

UNRULY  STOCK,  350 

UNSAFE,  350 

UNSEATED,  351 

UNSECURED  DEBTS,  351 

UNSETTLED,  351 

UNSOLEMN  ADMISSIONS,  351 

UNSOUND,  351 

UNSOUND  MIND,  351 

UNSOUNDNESS,  352 

UNTENANTABLE,  35a 

UNTENANTED,  352 

UNTIL,  352 

Bill  of  exceptions,  353 
Boundaries,  353 
Exclusive  or  inclusive,  352 

UNTRIED,  354 

UNTRUE,  354 

UNUSED,  354 

UNUSUAL,  354 

UNUSUAL  PUNISHMENT,  354 
UNWILLING,  354 
UNWROUGHT,  355 
LP,  355 
UPLAND,  355 

UPON,  355 

After,  357 
Boundaries,  361 
Immediately,  357 
On  or  about,  358 
On  or  before,  359 
Over,  356 

Upon  condition,  361 
Upon  or  before,  359 

UPON  MARGINS,  361 

UPON  OR  ABOUT,  358 

UPON  OR  ON  DEMAND,  361 

UPPER  STORY,  362 

URBAN  HOMESTEAD,  362 

US,  362 

USAGES  AND  CUSTOMS,  363 

Accommodation  distinguished  from  usage,  365 

Agency,  425 

Delegation  of  authority,  425 
Express  instructions  to  agent,  437 
Incorporation  of  usage,  425 
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USAGES  AND  CUSTOMS,  cont'd. 
Agency,  cont'd. 
Legality,  383 

Principal  bound  by  agent's  knowledge,  407 
Antiquity,  338 
Away-going  crops,  433 
Banks  and  banking : 

Knowledge,  406 

Legality,  382,  384 

Reasonableness,  375 
Bills  of  exchange  and  promissory  notes : 

Legality,  383 
Brickwork : 

Measurement,  372 
Burden  of  proof,  408 

Burden    of    proof    upon   party  asserting 
usage,  410 

Reasonableness,  374 
Business  usages : 

Knowledge  of  usages,  386 

Legality,  380 

Reasonableness,  373 
Cargo,  429 

Carriers  (see  infra,  Common  Carriers),  425 

Contracts  of  carriers,  425 
Delivery,  426 

Delivery  by  carrier,  426,  436 
Incorporation  of  usages,  425 
Place  of  delivery  by  carrier,  431 
Varying  or  contradicting  contract,  436 
Certainty,  370,  390 

Common  carriers   (see  infra,  Carrier's  Neg- 
ligence) : 
Knowledge,  406 
Knowledge  of  usages,  398 
Legality,  382,  384 
Common  law  (see   infra,   Customs  Having 
Force  and  Effect  of  Law)  : 
Contrary  to  common  law,  see  infra,  Legal- 
ity. 

Common  words,  428 
Communis  error  facit  jus,  379 
Conflict  of  laws,  433 

Construction  of  contracts,  see  infra,  Inter- 
pretation of  Contracts. 
Construction  of  statutes,  419 
Construction  of  usages,  415 

Disposition  to  narrow  limits  of  usage,  416 

Illustrations,  416 

Strictly  construed,  415 
Contracts,  420 

Application  to  contracts,  420 

Contradicting  contract,  see  infra,  Varying 
or  Contradicting  Contract. 

Creation  of  contracts,  420 

Interpretation  of  contracts,  see  infra,  In- 
terpretation of  Contracts. 

Lien  established  by  usage,  420 

To  establish  terms  of  implied  contracts,  420 

To  negative  existence  of  implied  contract, 
420 

To  show  whether  contract  ever  made,  420 
Varying  or  contradicting  contract,  see  in- 
fra,  Varying  or   Contradicting  Con- 
tract. 

Contradicting  contract,  see  infra,  Varying  or 

Contradicting  Contract. 
Contrary  to  law,  see  infra,  Legality. 
Contributory  negligence,  418 
Course  of  dealing,  380,  404,  409 
Credit,  432 
Criminal  statutes,  382 
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USAGES  AND  CUSTOMS,  cont'd. 
Custom  as  synonymous  with  usage,  367 
Custom  in  city  of  London,  370 
Custom  meaning  law,  367 
Customs  having  force  and  effect  of  law,  368 

Certainty,  370 

Common  law,  368 

Continued  without  interruption,  370 

Custom  of  the  city  of  London,  370 

Development  of  usage  into  law,  368 

General  customs,  368 

Illustrations,  368 

Immemorial  antiquity,  370 

Inconsistent,  371 

Judicial  notice,  369 

Knowledge  of  customs,  386 

Local  common  law,  369 

Manor  customs,  370 

Mercantile  usages,  368 

Particular  customs  in  England,  369 

Particular  customs  in  United  States,  371 

Reasonableness,  370 

Stoppage  in  transitu,  369 

United  States,  371 
Deck  load,  426 
Definitions,  365 

Custom,  366 

Usage,  365 
Evidence  (see  infra,  Proof  of  Usage)  : 

Knowledge  of  usages,  see  infra,  Knowl- 
edge of  Usages. 

Mode  of  proof  of  knowledge,  393 

To  explain  evidence,  417 
Factors : 

Knowledge  of  usages,  398 
Fixtures : 

Legality,  377 
Fraud,  417 

Functions  of  usages,  417 

Application .  to  contracts,  see  infra,  Con- 
tracts. 

Application  to  matters  other  than  contracts, 
417 

Construction  of  statutes,  419 

Contradicting  contract,  see  infra,  Varying 
or  Contradicting  Contract. 

Creation  of  contracts,  420 

Fraud,  see  infra,  Fraud. 

Interpretation  of  contracts,  see  infra,  In- 
terpretation of  Contracts. 

Negligence,  see  infra,  Negligence. 

Trespass,  see  infra,  Trespass. 

Varying  or  contradicting  contract,  see 
infra,  Varying  or  Contradicting  Con- 
tract. 

General  customs,  see  infra,  Customs  Having 

Force  and  Effect  of  Law. 
Generality,  391 

Extensive  enough  to  embrace  subject-mat- 
ter, 392 

Individual  usage  admissible  against  one 
with  knowledge,  393 

Must  be  general,  391 

Must  not  be  confined  to  part  only,  392 

Requisite  degree  of  generality,  392 
Habit  distinguished  from  usage,  366 
Illegality,  see  infra,  Legality. 
Immemorial  antiquity,  370,  389 
Immoral  customs,  385 
Implied  warranty,  433,  439 
Inconsistency,  371 
Individual,  403 
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I/SAGES  AND  CUSTOMS,  cont'd. 

Indulgence  distinguished  from  customs,  365 
Insurance : 

Knowledge,  405 

Presumption  of  knowledge,  396 
Interest,  433,  439 

Interest  on  open  account,  377 
Interpretation  and  construction : 

Construction  of  statutes,  419 

How  use  construed,  415 
Interpretation  of  contracts : 

Abbreviations,  430 

Amount  of  compensation,  428,  432 

Annexing  incidents,  432 

Gommon  words  used  in  technical  or  un- 
usual sense,  428 

Compensation,  428 

Credit,  432 

Duration  of  contract,  433 

Express  incorporation  of  usages,  420 

For  the  season,  428 

Implied  incorporation  of  usages,  421 

Agency,  425 

Application  to  specific  contracts,  425 
Carriers,  425 

Contract  not  made  with   reference  to 

usage,  426 
Delivery  by  carrier,  426 
General  rule,  421 
Parol  evidence,  421 
Reason  for  rule,  422 

Reversible   error   to   exclude   proof  of 
usage,  425 

Specific  contracts,  425 

Stock  exchange  usages,  426 

When  no  implied  incorporation,  426 
Loci  contractus,  433 
Meaning  of  express  terms,  427 
Mode  of  weighing,  428 
Obsolete  usage,  426 

Parol  evidence  admissible  to  show  what 

usage  is,  421 
Particular  words  and  phrases,  429 
Place  of  performance,  431 
Supplying  matters  as  to  which  contract  silent, 
430 

Agent's  liability  where  principal  undis- 
closed, 433 
Amount  of  compensation,  432 
Annexing  incidents,  432 
Away-going  crops,  433 
Credit,  432 

Duration  of  contract,  432 
General  rule,  430 
Implied  warranty,  433 
Interest,  433 

May  supply  matters  as  to  which  contract 

silent,  430 
Place  of  performance,  431 
Sale,  431 

Time  of  performance,  431 

Weight  or  measurement,  431 

When  contract  to  become  operative,  431 

When  title  passes,  431 
Technical  terms,  430 
Terms  of  measurement,  428 
Time  of  performance,  431 
To  explain  meaning  of  express  terms,  427 
Usages  loci  contractus  govern,  433 
Weights  or  measures,  431 
When  title  passes,  431 
Words  and  phrases,  429 
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USAGES  AND  CUSTOMS,  cont'd. 
Intoxicating  liquors,  383 
Judicial  notice,  410 

Custom  with  force  of  law,  369 
Knowledge  of  usages,  386 

Agent's  knowledge,  407 

Antiquity,  388 

Banks,  406 

Burden  of  proof,  408 

Certainty,  390 

Common  carriers,  398,  406 

Conclusive  presumption,  394,  395 
Insurers,  395 

Parties  dealing  at  a  particular  market, 

396 

Stockbrokers,  397 
Customs  having  effect  of  law,  386 
Elements  from  which  knowledge  presumed, 

388 

Antiquity,  388 

Certainty,  390 

Generality,  391 

General  rule,  388 

Immemorial  antiquity,  389 

Intent  inferred  from  antiquity,  389 

Uniformity,  390 
Evidence  of  knowledge,  393,  408 
Factors,  398 
Generality,  391 
Individual,  403 
Insurance,  405 

Intent  inferred  from  antiquity,  390 
Locality,  401 

Master  and  servant,  400,  404 
Mode  of  proof  of  knowledge,  393 

Conclusive   presumption   of  knowledge, 
.394 

Direct  evidence,  393 
Necessity,  393 
Presumptive  evidence,  393 
Prima  facie  presumption  of  knowledge, 
393 

Where  knowledge  is  prima  facie  or  con- 
clusively presumed,  394 

Particular  places,  401 

Particular  usages  of  trade,  386 

Party  setting  up  usage  must  have  knowl- 
edge of  it,  388 

Place  of  business,  401 

Presumption,  388,  393,  394 

Previous  course  of  dealing,  404,  409 

Prima  facie  presumption,  393,  394 
Illustrations,  394,  395 
Parties  in  same  business,  394 

Principal  bound  by  agent's  knowledge,  407 

Proof  of  knowledge,  393 

Question  of  fact  for  jury,  408 

Real  estate,  402 

Reason  for  rule,  387 

Sufficiency  of  evidence,  409 

Time  of  contract,  388 

Trade  usages,  386 

Uniformity,  390 

Unreasonable  usage,  373 

Where  direct  evidence  of  knowledge  necessary 
400  ' 
Banks,  406 

Common  carriers,  406 
Insurance,  405 
Master  and  servant,  404 
Previous  course  of  dealing,  404 
Real  estate,  402 
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USAGES  AND  CUSTOMS,  cont'd. 
Knowledge  of  usage,  cont'd. 

Where  direct  evidence  of  knowledge  neces- 
sary, cont'd. 
Usage  in  one  city  or  state  not  obligatory 

elsewhere,  400 
Usages  of  individuals,  403 
Usages  of  particular  places,  400 
Usages  of  place  of  business,  402 
Where  direct  or  presumptive  evidence  of 
knowledge  necessary,  39 
Common  carriers,  398 
Factors,  398 

Knowledge  of  outsider  must  be  shown, 
398 

Parties  not  in  same  business,  397 
Where  knowledge  is  prima  facie  or  conclu- 
sively presumed,  394 
Landlord  and  tenant : 
Legality,  383,  384 
Reasonableness,  -375 
Larceny : 

Thieving  by  custom,  382 
Law : 

Contrary  to  law,  see  infra,  Legality. 

Custom  meaning  law,  367 

Customs  having  force  and  effect  of  law, 

see  infra,  Customs  Having  Force  and 

Effect  of  Law. 
Legality,  376 

Adoption  of  peculiar  or  local  rules  of  law, 

381 

Affirmative  and  negative  statutes  and  cus- 
tom or  usage,  378 
Agency,  383 

Banks  and  banking,  383 

Bills  of  exchange  and  promissory  notes,  383 

Business  usages,  380 

Civil-law  countries,  380 

Common  carriers,  382,  384 

Common  law,  383 

Common-law  countries,  378 

Common-law  customs,  378 

Communis  error  facit  jus,  379 

Compensation,  382 

Contrary  to  established  rules  of  common 

law,  383 
Contrary  to  statute,  378,  382 
Contrary  to  written  law,  378,  382 
Criminal  statute,  382 
Exceptions,  377 
Expenditures,  382 
Fees,  382 
Fixtures,  377 

Flexibility  of  law  merchant,  379 

General  custom  or  usage,  378 
General  rule,  376 

Habits,  modes,  or  courses  of  dealings,  380 
Illegal   fees,    compensation,    and  expendi- 
tures, 382 
Immoral  usage  or  custom,  385 
Impolitic  usage  or  custom,  385 
Interest  on  open  accounts,  377 
Landlord  and  tenant,  383,  384 
Legal  use  contrary  to  law,  374 
Limitation  of  actions,  383 
Mines  and  mining  claims,  383 
Miscellaneous  illegal  usages,  382 
Miscellaneous  legal  customs  or  usages,  377 
Penal  statute,  382 
Reason  for  rule,  376 
Sales,  385 
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USAGES  AND  CUSTOMS,  cont'd. 
Legality,  cont'd. 

Scope  of  rule,  377 
Ships  and  shipping,  382 
Thieving  by  custom,  382 
Trade  usage,  380 
Usury,  382 

Waiver  of  legal  rights,  381 
License,  419 
Lien : 

Lien  established  by  usage,  420 

Lein  excluded  by  usage,  420 
Limitations  of  actions,  383 
Loci  contractus,  433 
Manor  customs,  370 
Master  and  servant : 

Knowledge,  400,  404 

Knowledge  of  usages,  399 

Reasonableness,  375 
Mercantile  usages,  368 
Mines  and  mining  claims : 

Legality,  383 
Negligence,  418 

Admissible  on  question  of  ordinary  care, 
418 

Contributory  negligence,  418 
Customary  use  of  railroad  track,  418 
Usage  cannot  excuse  negligence,  418 
Usage  of  other  carriers,  418 

Notice,  see  infra,  Knowledge  of  Usages. 

Obsolete  usage,  426 

Opinion  evidence,  see  infra,  Proof  of  Usage. 
Parol  evidence : 

Explanation  of  mercantile  contract,  875 

Interpretation  of  contracts,  421 

To  show  what  useage  is,  421 

Usage  provable  by  parol,  411 

Varying  or  contradicting  contract,  433 
Particular  classes  of  persons,  372 
Penal  statutes,  382 
Performance,  430 
Plastering : 

Measurement,  372 
Pledge  and  collateral  securities : 

Sale  of  pledged  securities  without  notice, 
437 

Prescription  distinguished  from  usage,  365 
Presumption,  394 

Conclusive  presumption,  see  infra,  Knowl- 
edge of  Usages. 

Elements  from  which  knowledge  presumed, 
see  infra,  Knowledge  of  Usages. 

Prima  facie  presumption,  see  infra,  Knowl- 
edge of  Usages. 
Previous  course  of  dealing,  404,  409 
Private  international  law,  433 
Proof  of  usage,  410 

Acts  not  beliefs,  412 

Burden  of  proof,  410 

Clear  and  convincing  evidence,  414 

Contradiction  of  evidence,  414 

Exchange  rules,  411 

Experts.  413 

Form  of  question,  410 

How  provable,  410 

Judicial  notice,  see  infra,  Judicial  Notice. 
Knowledge  of  usages,  see  infra,  Knowl- 
edge of  Usages. 
Necessity  for  proof,  410 
Not  opinion,  but  fact,  410 
Not  provable  by  opinions,  411 
Not  provable  by  particular  instances,  412 
5  Volume  XXIX. 


Usages  and  Customs. 


INDEX. 


USAGES  AND  CUSTOMS,  cont'd. 
Proof  of  usage,  cont'd. 

Number  of  witnesses,  414 
One  witness,  414 
Opinion,  410,  411 
Parol,  411 

Particular  instances,  412 

Preliminary  proof,  411 

Proper  form  of  question,  411 

Qualifications  of  witnesses,  413 

Sufficiency  of  evidence,  414 

Witnesses,  413 
Public  policy,  385 
Questions  of  law  and  fact,  415 

Knowledge,  408 
Heal  estate : 

Knowledge,  402 
Eeasonableness,  370,  371 

Banker  and  customer,  375 

Brickwork,  measurement  of,  372 

Burden  of  proof,  374 

Business  usages,  373 

Common-law  customs,  372 

Custom  having  force  of  law,  370,  372 

Custom  in  United  States,  373 

Customs  or  usages  held  reasonable,  372, 
375 

Customs  or  usages  held  unreasonable,  371, 
374 

Employer  and  employee,  375 
General  rule,  371 
Illustrations,  374 

Knowledge  of  unreasonable  usage,  373 

Landlord  and  tenant,  375 

Miscellaneous     reasonable     customs  or 

usages,  372 
Miscellaneous    unreasonable    customs  or 

usages,  371 
Plastering,  measurement  of,  372 
Reasonableness  as  a  requisite,  371 
Reasonableness  as  requisite  of  custom,  370, 

372 
Sales,  375 

Test  of  reasonableness,  373 
Trade  usages,  373 

Usages  contrary  to  law,  see  infra,  Legal- 
ity. 

Whaling  usages,  372 

Requisites  of  valid  usage,  371 

Customs  having  force  and  effect  of  law, 
see  infra,  Customs  Having  Force  and 
Effect  of  Law. 

General  rule,  371 

Legality,  see  infra,  Legality. 

Reasonableness,  see  infra,  Reasonableness. 
Right  of  way : 

Reasonable  use  of  right  of  way,  419 
Sales : 

Legality,  385 

Reasonableness,  375 

Sale  of  pledged  securities  without  notice, 
437 

When  title  passes,  431 
Season,  428 
Ships  and  shipping : 

Legality,  382 
Statute  of  frauds : 

Explanation  of  mercantile  contract,  875 
Payment,  part  payment,  or  earnest,  968 
Statutes : 

Construction  of  statutes,  419 

Contrary  to  statutes,  see  infra,  Legality. 
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USAGES  AND  CUSTOMS,  cont'd. 
Stock  and  produce  exchange  : 

Incorporation  of  usages  in  contract,  426 

Rules,  411 
Stockbrokers : 

Presumption  of  knowledge,  397 
Stoppage  in  transitu,  369 
Sunday : 

Sunday  work  and  labor,  377 
Technical  terms,  430 
Thieving  by  custom,  382 
Thousand,  429 
Trade  usages : 

Knowledge  of  usages,  386 

Legality,  380 

Reasonableness,  373 
Trespass,  419 

Reasonable  use  of  right  of  way,  419 

To  show  license,  419 

Trespass  not  justified  by  usage,  419 
Turntables : 

Custom  of  other  railroads,  36 
Uniformity,  390 
Usage  in  city  of  London,  370 
Usury,  461 

Legality,  382 
Varying  or  contradicting  contract,  433 

Adding  inconsistent  incidents,  438 

Ambiguous  contract,  437 

Cannot  vary  legal  import,  437 

Delivery  by  carrier,  436 

Dispute  only  as  to  terms  of  contract,  437 

Express  agreement  excludes  usage,  434 

Express  instructions  to  agent,  437 

Express  terms  of  contract,  433 

Implied  warranty,  439 

Intent  to  exclude  usage  shown  by  parol, 

437  « 
Interest,  439 

Meaning  of  words  having  fixed  significance, 
437 

Sale  of  pledged  securities  without  notice, 
437 

Special  agreement  excludes  usage,  436 
Waiver  by  usage,  381 

Weights  and  measures,  428 

Fixing  method  of  weighing  or  measuring, 
431 

To  explain  mode  of  weighing,  428 
To  explain  terms  of  measurement,  428 
Usage   in   measurement   of   plastering  or 
brickwork,  372 

Whaling  usages,  372 

Witnesses,  see  infra,  Proof  of  Usage. 

USANCE,  439 

USE,  439 

Actual  use,  440 
Benefit,  439 
Civil  law,  444 

Exemption  from  taxation,  441 

Gifts,  bequests,  and  conveyances  of  use  of 

property,  444 
Interstate  commerce,  442 
Life  estate,  445 
Loan  for  use,  444 
Party  walls,  442 
Public  use,  443 
Use  and  benefit,  445 
Use  and  occupancy,  443,  446 
Used  and  employed,  440 
Using  deadly  weapon,  442 
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USE  AND  OCCUPANCY,  445,  446 

USE  AND  OCCUPATION,  see  Verbal  Agree- 
ments (Statute  of  Frauds). 

USED,  439 

USEFUL,  446 

USEFULNESS,  446 

USER,  446 

USES,  STATUTE  OF,  446 
U.  STATES,  446 
USUAL,  446 

USUAL    COURSE    OF    BUSINESS  OR 

TRADE,  446 
USUAL  COVENANTS,  447 
USUALLY,  446 

USUAL  PLACE  OF  ABODE,  447 
USUAL  PLACE  OF  BUSINESS,  447 
USUAL  STOPPING  PLACE,  448 
USUAL  TERMS,  448 
USUFRUCT,  447 
USUFRUCTUARY,  448 
USURIOUS,  449 
USURP,  449 
USURPATION,  449 
USURPED  POWER,  449 
USURPER,  449 

USURY  (see  Usages  and  Customs),  450 
Accommodation,  paper,  see  infra,  Sale  and 

Purchase  of  Choses  in  Action. 
Accounts,  553 

Actions  (see  infra,  Defense  of  Usury  ;  Re- 
covery of  Payments),  543 
Enforcement   of   forfeiture  of   double  or 
treble  interest  taken,  529 
Advance,  see  infra,  Taking  Interest  in  Ad- 
vance. 
Agency : 

Commissions  to  agents,  see  infra,  Commis- 
sions to  Agents. 

Intent,  462 

Loans  by  agent,  462 

Transactions  with  agent,  462 
Agreement  to  pay  usurious  interest,  see  in- 
fra, Payment  of  or  Agreement  to  Pay 

Usurious  Interest. 
Agreement  to  repay  principal,  465 

Express  agreement  not  necessary,  465 

Implied  agreement,  465 

Necessity  of  agreement,  465 

Purchase  of  annuity,  467 

Purchase  of  rent  charge,  468 

Repayment  dependent  on  contingency,  466 
Bottomry  bonds,  467 
Colorable  contingency,  466 
Contingent  upon  death,  466 
General  rules,  466 
Annuity : 

Purchase  of  annuity,  467 

Device  to  evade  usury  statutes,  468 
Not  a  loan  within  usury  laws,  467 
Principal  secured  by  insurance,  467 
Redeemable  annuity,  468 
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USURY,  cont'd. 

Antedating  obligation,  488 
Application  of  payments,  549 

Amount  of  application,  551 

Equity,  551 

General  rule,  549 

Limitation  of  actions,  551 

Loss  of  right,  550 

National  banks,  550 

No  direction  for  its  application,  550 

Statute  prohibiting  recovery  back  of  usury 

paid,  550 
Surety,  551 

Who  may  demand  application,  551 
Assignee  in  bankruptcy  or  insolvency : 

May  set  up  defense,  533 
Recovery  of  payments,  547 
Whether  "  borrower,"  557 

Assignees  of  usurious  choses  in  action,  520 
Affidavit  or  certificate  by  the  debtor,  523 
Bona  fide  purchaser,  521 
By  whom  estoppel  invoked,  523 
Defenses  set  up  against  assignee,  521 
Estoppel,  522 
General  rule,  520 
Good  faith  of  assignee,  521 
Holders  of  usurious  negotiable  paper,  521 
Relied  upon  representations,  523 
Statutes,  522 

Assignments,  see  infra,  Assignee  In  Bank- 
ruptcy or  Insolvency  ;  Assignee  of 
Usurious  Choses  In  Actions  ;  Recovery 
of  Payments  ;  Sale  and  Purchase  of 
Choses  In  Action. 

Assumption  by  third  persons  of  usurious 
debt,  520 

Assumption  of  debt  of  borrower  to  third  per- 
sons, 482 
Attorney's  fees,  515 
Banks : 

Application  of  statutes  to  national  banks, 
456 

Application  of  statutes  to  state  banks  and 

other  corporations,  455 
Discount  by  bank,  475 
Requiring  bank  deposit,  509 
Bills  of  exchange  and  promissory  notes  (see 

infra,  Assignees  of  Usurious  Choses 

in    Action  ;   Sale    and    Purchase  of 

Choses  in  Action)  : 
Acceptances,  473 

Accommodation  paper,  see  infra,  Sale  and 

Purchase  of  Choses  in  Action. 
Exchange  of  obligations,  473 
Exemption  of  loans  secured  by  negotiable 

instruments,  456 
Indorsement  and  guaranty,  473 
Post-dated  checks,  notes,  etc.,  490 
Taking  interest  in  advance,  see  infra,  Tak- 
ing Interest  in  Advance. 
Bona  fide  purchaser,  559 

Bonds,  see  infra,  Sale  and  Purchase  of 

Choses  in  Action. 
Bonus  to  lender  in  addition  to  interest,  494 

Consideration,  495 

Insurance,  495 

Lender  retains  part  of  principal,  495 
Maximum  rate  of  interest  exceeded,  494 
Maximum  rate  of  interest  not  exceeded, 
494 

Payment  of  interest  on  mortgaged  prem- 
ises, 495 
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USURY,  cont'd. 
Bonus  to  lender  in  addition  to  interest,  cont'd. 
Time  when  bonus  payable,  495 
Transfer  of  stock  of  corporation,  495 
Voluntary  payment  of  bonus,  496 
"  Borrower,"  556,  557 
Bottomry  bonds,  467 
Building  and  loan  associations  : 

Exemptions  from  operation  of  statutes,  456 
Recovery  back  of  payments,  545 
Transactions  between  building  and  loan  as- 
sociations and  their  members,  469 
Foreign  building  and  loan  associations, 
472 

General  rule,  469 
Minority  rule,  470 
Statutory  sanction,  471 
Strict  compliance  with  statute,  472 
Burden  of  proof,  541 

Laws  of  a  foreign  state,  541 
Usurious  character  of  transaction,  541 
Cancellation,  see  infra,  Equitable  Belief. 
Certificate  of  deposit,  490 

Charges  incurred  with  respect  to  loan,  see 
infra,  Indemnifying  Lender  for  Charges 
Incurred  with  Respect  to  Loan. 

Chattels : 

Loan  on  chattels  — ■  prepayment  in  kind,  468 
Checks : 

Post-dated  checks,  notes,  etc.,  490 
Choses  in  action,  see  infra.  Assignees  of 
Usurious  Choses  in  Action  ;  Sale  and 
Purchase  of  Choses  in  Action. 
Collateral  agreement ,  see  infra,  Contempo- 
raneous Contracts  as  Condition  of  Loan. 
Collateral   attack,   see   infra,    Relief  from 

Judgments  and  Decrees  for  Usury. 
Collateral  security,  see  infra,  Securities  for 

Usurious  Agreements. 
Commission  merchants,  see  infra,  Factors. 
Commission  to  agents : 

Exaction  of  commission  by  lender  under 

pretense  of  agency,  505 
To  agent  of  both  lender  and  borrower,  505 
To  agent  of  borrower  or  debtor,  50 1 
For  benefit  of  the  lender,  502 
Knowledge  by  lender,  502 
Sharing  with  lender,  502 
Whether  usurious,  501 
To  agent  of  lender  or  creditor,  502 
Agent  of  undisclosed  lender,  505 
Designating  agent  as  agent  of  borrower, 
SOS 

General  agent,  5°5 
General  rule,  502 

Guardians,  executors,  and  trustees,  503 
Knowledge  and  consent  of  lender,  503 
Lender  sharing  in  agent's  commission, 

Compensation,  see  infra,  Indemnifying 
Lender  for  Charges  Incurred  with  Re- 
spect to  Loan. 

Compound  interest,  492 

Agreement  at  maturity  of  interest,  493 
Agreement  at  time  of  loan  or  forebearance, 
492 

Enforceability  of  contracts  for  compound 

interest,  494 
Interest  on  overdue  interest,  493 
Statutes,  493 
Computation  of  interest,  see  infra,  Time  for 
Which  Interest  May  Be  Computed. 


USURY,  cont'd. 

Conditional  sales,  479 

Conditions,    see    infra,  Contemporaneous 

Contracts  as  Condition  of  Loan. 
Confession  of  judgment : 
Collateral  attack,  558 
Consideration : 

Transfers  in  payment  of  usurious  debt,  559 
Constitutionality  of  statutes  (see  infra,  Retro- 
active Effect  of  Statutes)  : 
Class  legislation,  455 
Power  of  legislature,  455 
Statutes    validating    prior    usurious  con- 
tracts, 459 
Constitutional  provisions,  459 
Power  of  legislature,  459 
Self-executing,  459 
Construction  of  statutes,  455 

Application  of  statutes  to  loans  by  state,  456 
Application  of  statutes  to  state  banks,  and 

other  corporations,  455 
Application  to  national  banks,  456 
Exemption  from  operation  of  statutes,  see 
infra,   Exemption  from   Operation  of 
Statutes. 

Requirement  that  rate  of  interest  be  stated 

in  writing,  455 
Retroactive  effect  of  statutes,  see  infra, 

Retroactive  Effect  of  Statutes. 
Contemporaneous  contracts  as  condition  of  loan, 

509 

Agreement  for  employment  of  lender,  512 
Agreement  to  pay  debt  of  third  person,  510 
Agreement  to  pay  prior  debt  of  borrower, 
510 

Bank  deposit,  509 

Collateral  agreement,  509 

Collateral  agreement  between  borrower  and 

lender  for  sale  or  purchase  of  property, 

5" 

Commission  merchants  or  factors  making 
advances,  512 

Employment  of  lender,  512 

Execution  of  some  other  contemporaneous 
contract,  509 

General  rule,  509 

Insurance  from  lender,  510 

Purchase  of  property,  511 

Requiring  bank  deposit,  509 

Requiring  borrower  to  take  insurance  from 
lender,  510 

Sale  of  property,  511 

Whether  usurious,  509 
Contemporaneous  verbal  agreement  for  usuri- 
ous interest,  484 
Contingency : 

Agreement  for  excessive  interest  on  con- 
tingency, see  infra,  Payment  of  or 
Agreement  to  Pay  Usurious  Interest. 

Repayment  depending  upon  contingency, 
466 

Contracts  (see  infra,  Contemporaneous  Con- 
tracts as  Condition  of  Loan. 

Agreement  to  pay  usurious  interest,  see 
infra,  Payment  of  or  Agreement  to 
Pay  Usurious  Interest. 

Effect  of  usurious  agreement  for  forbear- 
ance on  original  valid  indebtedness,  513 

Renewal  contracts,  see  infra,  Substituted 
and  Renewal  Contracts. 

Substituted  contracts,  see  infra,  Substi- 
tuted and  Renewal  Contracts. 
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USURY,  cont'd. 

Contrivances  to  evade  usurious  statutes,  461 
Corporations  (see  infra,  Defense  of  Usury): 
Application  of  statutes  to  state  banks  and 

other  corporations,  455 
Recovery  back  of  payments,  545 
Transactions     between     corporation  and 
stockholder,  469 
Credit : 

Sale  on  credit,  472 

Sales  and  performance  of  labor  on  credit, 

480 

Criminal  prosecutions,  559 
Date : 

Antedating  obligation,  488 
Lender  giving  post-dated  checks,  notes,  etc., 
for  money  lent,  490 
Days  of  grace,  489 

Deeds  of  trust,  see  infra,  Securities  for 

Usurious  Agreements. 
Default  of  judgment : 

Collateral  attack,  558 
Defense  of  usury,  532 

Assignees  in  bankruptcy  or  insolvency,  533 
Assignees  of  usurious  choses  in  action,  see 
infra,  Assignees  of  Usurious  Choses 
in  Action. 
Assignment  of  choses  in  action,  539 
Corporations,  538 

Assignees  and  representatives  of  corpo- 
rations, 539 
Conflict  of  laws,  538 
Corporation  as  assignee,  539 
Foreign  corporations,  538 
New  York  statute,  538 
Retroactive  effect  of  statute,  539 
Sureties  and  guarantors,  539 
Usury  as  ground  for  affirmative  relief, 
539 

Creditors  of  debtor,  534 

Debtor's  right  to  set  up  defense,  532 

Guarantor,  533 

How  regarded,  532 

Mortgagor  after  transfer  of  equity  of  re- 
demption, 537 

Person  assuming  payment  of  usurious  debt, 
538 

Purchasers  of  equity  of  redemption,  535 

Express  agreement  on  part  of  purchasers, 
536 

Illustrations,  537 

Purchase  under  foreclosure  sale,  537 
Sale  subject  to  lien  of  the  usurious  mort- 
gage, 536 
Usurious  mortgage,  535 
When  purchaser  may  set  up  defense,  535 
Strangers,  533 

Subsequent  incumbrancers,  535 
Surety,  533 

Tender  of  principal  as  condition  to  de- 
fense, 532 
Usurer,  533 

Waiver  by  debtor  of  defense,  533 

Who  entitled  to  set  up  defense,  532 
Definitions,  453 
Depreciated  currency,  499 

Device  to  cover  usury,  500 

Illustrations,  500,  501  , 

Increase  in  value  of  medium,  501 

Option  of  borrower,  501 

Transactions  in  depreciated  currency,  499 

Whether  usurious,  500 


USURY,  cont'd. 

Discount,  see  infra,  Sale  and  Purchase  of 

Choses  in  Action. 
Discounting,  see  infra,  Taking  Interest  in 

Advance. 
Discovery  of  usurer,  553 
Double  or  treble  interest : 

Forfeiture  of  double  or  treble  interest 
taken,  see.  infra,  Penalties  and  For- 
feitures. 

Effect  of  usurious  agreement  for  forbearance 

on  original  valid  indebtedness,  513 
Employment  of  lender,  512 
Equitable  relief  (see    infra,    Relief  from 
Judgments  and  Decrees  for  Usury). 
55i 

Adequate  remedy  at  law,  551 
Cancellation  of  mortgage,  552 
Discovery  of  usury,  553 
Inadequate  remedy  at  law,  552 
Injunction  against  foreclosure,  553 
Necessity  to  do  equity,  553 

Assignees  in  bankruptcy  or  insolvency. 
557 

Exceptions  to  rule,  555 

Exemption  of  "borrower,"  556 

Extraterritorial  effect  of  statutes,  556 

General  rule,  553 

Grantor's  bill,  554 

Removal  of  federal  courts,  556 

Statutes  providing  for  forfeiture  of  all 

interest,  554 
Statutory  exemptions,  556 
Sufficiency  of  offer  or  tender,  555 
Tender,  555 

Where  amount  paid  equals  principal,  554 

New  York,  552 

Return  of  pledges  and  collateral  securities, 

553 

Statutes  Authorizing,  552 
Transaction  fully  executed,  552 

Equity  of  redemption,  see  infra,  Defense  of 
Usury. 

Estoppel : 

Assignees  of  usurious  choses  in  action,  522 
Evasion  of  usurious  statutes,  461 
Evidence,  see  infra,  Proof  of  Usury. 
Exchange  and  re-exchange,  497 

Damages  on  protest  of  bill,  499 

Device  to  cover  usury,  499 

Illustrations,  498 

Taking  exchange,  498 

Whether  violation  of  usury  laws,  497 
Exemptions  from  operation  of  statutes,  456 

Bills  of  exchange  and  promissory  notes, 
456 

Building  and  loan  associations,  456 
English     statutes     exempting  short-time 

loans,  4S7 
General  rule,  456 

Loans  secured  by  negotiable  instruments, 

456 

Private  bankers,  456 
Railroad  companies,  456 
Expurgation  of  usury,  531 

Burden  of  proof,  532 

Enforcement  of  contract  purged  of  usury, 

53i 

General  rules,  531 
Illustrations,  532 
Return  of  usurious  interest,  531 
Securities,  531 
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Factors : 

Collateral  agreements  with  commission  mer- 
chants or  factors  making  advances,  5  1 1 
Commission  on  advances,  511 
Commission  on  sale,  511 
Damages  for  failure  to  make  consign- 
ments, 512 
Device  to  cover  usury,  512 
Whether  usurious,  511 
Fees  for  collection,  508 

Fines  and  penalties,  see  infra,  Penalties  and 

Forfeitures. 
Forbearance    (see  infra,  Loan  or  Forbear- 
ance) : 

Effect  of  usurious  agreement  for  forbear- 
ance on  original  valid  indebtedness,  513 

Renewal  obligations,  518 
Forfeiture ,  see  infra,  Penalties  and  For- 
feitures. 
Grantee : 

Who  may  set  up  defense,  532 
Guarantor : 

Defense  by  corporation,  539 
Guaranty,  475 
History  and  origin,  453 

Common  law,  454 

Generally,  453 

Jewish  law,  453 

Roman  law,  454 

Spanish  law,  455 

Statutory  law,  454 

United  States,  454 
Impairment  of  obligation  of  contracts,  see 

infra,  Retroactive  Effect  of  Statutes. 
Implied  agreement  to  pay,  482 
Indemnifying  lender  for  charges  incurred  with 
respect  to  loan,  496 

Commissions  to  agents,  see  infra,  Commis- 
sions to  Agents. 

Compensating  lender  for  services,  496 

Device  to  cover  usury,  497 

Indemnifying  lender  for  usury  paid  by  him, 
497 

Lender  himself  required  to  borrow,  496 

Massachusetts,  497 

Sale  of  stock  by  lender,  496 

Searching  title  and  drawing  papers,  496 
Indictment,  539 
Indorsement,  475 
Informers,  530 
Insolvency  and  bankruptcy : 

Assignee  may  set  up  defense,  533 

"  Borrower,"  557 

Recovery  of  payments  by  assignee,  547 
Instalments : 

Repayment    of    principal    in  •  instalments, 
489 
Insurance :' 

Requiring  borrower  to  take  insurance  from 
lender,  510 
Intent,  461 

Agent,  462 

Clerical  mistake,  463 

Corrupt  intent,  462 

Corrupt  intent  implied,  462 

General  rule,  461 

Implied  intent,  462 

Mistake  in  computation,  463 

Mistake  of  fact,  463 

Mistake  of  law,  464 

Mutuality  of  intent,  464 


I'SITRY,  cont'd. 
Intent,  cont'd. 

iMecessity  of  intention  to  exact  more  than 

legal  interest,  461 
Transactions  with  agent,  462 
Interest  (see  infra,  Payment  of  or  Agree- 
ment to  Pay  Usurious  Interest)  : 
Compound  interest,  see  infra,  Compound 
Interest. 

Double  or  treble  interest,  see  infra,  Pen- 
alties and  Forfeitures. 

Forfeiture  of  interest,  see  infra,  Penalties  ' 
and  Forfeitures. 

Increased  interest  after  maturity  of  indebt- 
edness, 507 

Necessity  for  payment  of  interest  in  money, 
485 

Penalty    as    distinguished    from  usurious 
interest,  see  infra,  Penalty  as  Distin- 
guished from  Usurious  Interest. 
Quarterly  interest,  492 
Semiannual  interest,  492 
Sharing  profits  in  lieu  of  interest,  487 
Time  for  which  interest  may  be  computed, 
see  infra,  Time  for  Which  Interest 
May  Be  Computed. 
Interpretation    and    construction,   see  infra, 

Construction  of  Statutes. 
Judgment  by  default : 

Collateral  attack,  558 
Judgments   and   decrees,   see   infra,  Relief 
from  Judgments  and  Decrees  for  Usury. 
labor : 

Sales  and  performance  of  labor  on  credit, 
•481 

Limitation  of  actions : 

Application  of  payments,  551 

Forfeiture    of    double    or    treble  interest 

taken,  530 
Recover)'  of  payments,  548 
Loan  or  forbearance,  464 

Agreement  to  perform  labor,  465 
Agreement   to  repay  principal,  see  infra, 

Agreement  to  Repay  Principal. 
Chattels,  468 

Effect  of  usurious  agreement  for  forbear- 
ance on  original  valid  indebtedness, 
513 

General  rule,  464 

Loan  of  chattels,  468 

Necessity  for  loan  or  forbearance,  464 

Partnership,  see  infra,  Partnership. 

Paying  indebtedness  before  maturity,  465 

Rate  different  for  loan  from  that  of  for- 
bearance, 455 

Repayment  in  kind,  468 

Sale  and  purchase  of  choses  in  action,  see 
infra,  Sale  and  Purchase  of  Choses  in 
Action. 

Sale  as  cover  for  loan  or  forbearance,  see 
infra,  Sale  as  Cover  for  Loan  or  For- 
bearance. 

Sale  on  credit,  see  infra,  Sale  on  Credit. 

Sales  and  performance  of  labor  on  credit, 
see  infra,  Sales  and  Performance  of 
Labor  on  Credit. 

Substituted  and  renewal  contracts,  see 
infra  Substituted  and  Renewal  Con- 
tracts. 

Transactions   betiveen    building   and  loan 
associations    and    their    members,  see 
infra,  Building  and  Loan  Associations, 
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USURY,  cont'd. 
Loan  or  forbearance,  cont'd. 

Transactions     between     corporation  and 

stockholder,  469 
Transactions  between  partners,  see  infra, 

Partnership. 
What  constitutes  usury  in  general,  460 
Loans  to  pay  usurious  debts,  512 
Master  and  servant : 

Agreement  for  employment  of  lender,  512 
Maturity : 

Compound  interest,  see  infra,  Compound 
Interest. 

Increased   interest   after  maturity   of  in- 
debtedness, 507 
Option  to  borrower  to  pay  before  maturity 

by  paying  usurious  interest,  482 
Paying  indebtedness  before  maturity,  465 
Payment  of  debt  before  maturity,  483 
Provisions  accelerating  maturity  of  loan,  508 
Mistake : 

Forfeiture   of   double    or    treble  interest 

taken,  528 
Mistake  of  fact,  463 

Clerical  mistake,  463 
General  rules,  463 
Illustrations,  463 
Mistake  in  computation,  463 
Mistake  of  law,  464 

Money  (see  infra,  Depreciated  Currency)  : 
Necessity  for  payment  in  money,  546 
Necessity    for    payment    of    interest  in 

money,  485 

Mortgages,  see  infra,  Securities  for  Usur- 

ous  Agreements. 
National  banks,  456 

Origin,  see  infra,  History  and  Origin. 
Parol  evidence,  540 
Partnership : 

Transactions  between  partners,  469 
Past  use  of  money,  483 
Payment : 

Agreement  to  repay  principal,  see  infra, 
Agreement  to  Repay  Principal. 

Application  of  payments,  see  infra,  Appli- 
cation of  Payments. 

Forfeiture  of  double  or  treble  interest 
taken,'  527 

Paying  indebtedness  before  maturity,  465 

Prepaying  indebtedness,  465 

Recovery  of  payments,  see  infra,  Recovery 
op  Payments. 

Repayment  in  kind,  468 

Transfers  in  payment  of  usurious  debt,  559 
Payment  of  or  agreement  to  pay  usurious  in- 
terest, 481 
Actual  payment  not  necessary,  483 
Agents,  see  infra,  Commissions  to  Agents. 
Agreement  for  excessive  interest  on  con- 
tingency, 486 
General  rule,  486 

Hazard  of  losing  legal  interest,  486 
Option  to  purchase  stock,  486 
Post  obits,  487 

Sharing  profits  in  lieu  of  interest,  487 
Agreement  for  interest,  482 
Agreement  to  pay  taxes,  499 
Assumption  of  debt  of  borrower  t»  third 

person,  482 
Bonus  to  lender  in  addition  to  interest,  see 

infra,  Bonus  to  Lender  in  Addition  to 

Interest. 
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SURY,  cont'd. 

Payment  of  or  agreement  to  pay  usurious  in- 
terest, cont'd. 
By  and  to  whom  usurious  interest  must  be 
paid,  484 

Charges  incurred  with  respect  to  loan,  see 
infra  Indemnifying  Lender  for 
Charges  Incurred  with  Respect  to 
Loan. 

Commissions  to  agents,  see  infra,  Commis- 
sions to  Agents. 
Compensation  for  past  use  of  money,  483 
Compound  interest,  see  infra,  Compound 
Interest. 

Contemporaneous  contracts  as  condition  of 
loan,  see  infra,  Contemporaneous  Con- 
tracts as  Condition  of  Loan. 

Contemporaneous  verbal  agreement  for 
usurious  interest,  484 

Depreciated  currency,  see  infra,  Depreci- 
ated Currency. 

Exchange,  see  infra,  Exchange  and  Re- 
exchange. 

General  rule,  481 

Implied  agreement,  482 

Indemnifying  lender  for  charges  incurred 
with  respect  to  loan,  see  infra,  Indem- 
nifying Lender  for  Charges  Incurred 
with  Respect  to  Loan. 

Money  payments,  485 

Necessity  for  actual  receipt  of  usurious  in- 
terest, 483 

Necessity  for  agreement,  481 

Necessity  for  payment  of  interest  in 
money,  485 

Option  to  borrower  to  extend  loan  at  usuri- 
ous interest,  483 

Option  to  borrower  to  pay  before  maturity 
by  paying  usurious  interest,  482 

Paying  commissions  to  agents,  see  infra, 
Commissions  to  Agents. 

Payment  by  purchaser  of  equity  of  redemp- 
tion, 485 

Payment  by  •  surety,  485 

Payment  by  third  persons,  484 

Payment  of  debt  before  maturity,  483 

Payment  to  third  persons,  485 

Penalty  as  distinguished  from  usurious  in- 
terest, see  infra,  Penalty  as  Distin- 
guished from  Usurious  Interest. 

Purchaser  of  equity  of  redemption  making 
payments,  485 

Quarterly  interest,  492 

Re-exchange,  see  infra,  Exchange  and 
Re-exchange. 

Retention  of  part  of  money  lent,  482 

Semiannual  interest,  492 

Separate  obligation  for  usurious  interest, 
484 

Services  of  lender,  496 

Surety  making  payments,  485 

Taking  exchange  and  re-exchange,  see  in- 
fra, Exchange  and  Re-exchange. 

Taking  interest  in  advance,  see  infra,  Tak- 
ing Interest    in  Advance. 

Taking  interest  semiannually,  quarterly, 
etc.,  492 

Taking  separate  obligation  for  usurious  in- 
terest, 484 
Taxes,  agreement  to  pay,  499 
Third  persons  making  payments,  484 
Third  persons,  payment  to,  485 
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USURY,  cont'd. 
Payment  of  or  agreement  to  pay  usurious  in- 
terest, cont'd. 
Time  /or  which  interest  may  be  computed, 
see  infra,  Time  for  Which  Interest 
May  Be  Computed. 
Transactions  in  depreciated  currency,  see 

infra,  Depreciated  Currency. 
Verbal  agreement  for  usurious  interest,  484 
Penalties  and  forfeitures : 

Effect  of  recovery  back  of  payments,  546 
Forfeiture  of  double  or  treble  interest  taken, 
526 

Action  of  debt,  529 
Against  whom  enforced,  530 
Amount  of  forfeiture,  528 
By  whom  enforceable,  529 
Common  informer,  530 
Demand,  529 

Enforcement  of  forfeiture,  529 
Extraterritorial  enforcement  of  forfeit- 
ure, 527 
Form  of  remedy,  529 
Informer,  530 
Liability  of  agent,  526 
Limitation  of  actions,  530 
Massachusetts,  530 
Mistake,  528 

Necessity  for  actual  payment,  527 

Necessity  for  repayment  of  principal,  528 

Payment,  527,  528 

Place  of  mistake,  528 

Recovery  back  of  payments  at  common 
law,  546 

Repeal  of  statute,  527 

Set-off  or  counterclaim,  529 

South  Carolina,  530 

Statutory  provisions,  526 

When  forfeiture  is  incurred,  527 
Forfeiture  of  interest,  525 

Interest  after  maturity,  526 

Lawful  interest,  525 

Statutory  provisions,  525 

Usurious  agreement  for  forbearance,  526 

Usurious  interest,  525 
Forfeiture  of  principal,  523 

Crime,  524 

Statutory  provisions,  523 
When  principal  is  forfeited,  523,  524 
Forfeiture  to  school  fund,  530 
Penalty  as  distinguished  from  usurious  interest, 
505 

Device  to  evade  usury  statutes,  506 
Fees  for  collection,  508 
Forfeiture  of  security,  506 
General  rule,  505 

Increased  interest  after  maturity,  507 
Power  of  borrower  to  relieve  himself  by 
payment  of  the  principal  and  legal  inter- 
est, 506 

Provisions  accelerating  maturity  of  loan, 
508 

Provision  for  fees  for  collection,  508 
Relief  against  penalty,  509 
Test,  506 

Personal  property,  see  infra,  Chattels. 

Pledge  and  collateral  security  (see  infra,  Se- 
curities for  Usurious  Agreements)  : 
Return  of  pledges  and  collateral  securities, 
553 

Post-dated  checks,  notes,  etc.,  490 
Presumptions,  543 
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USURY,  cont'd. 
Principal  (see  infra,   Agreement  to  Rfpay 
Principal)  : 
Forfeiture    of   principal,   see   infra,  Pen- 
alties and  Forfeitures. 
Tender  of  principal  as  condition  to  defense, 
532 

Private  international  law : 

Corporations,  538 
Equitable  relief,  J56 
Profits : 

Sharing  profits  in  lieu  of  interest,  487 
Proof  of  usury,  540 

Admissibility  of  evidence,  540 
Burden  of  proof,  see  infra,  Burden  of 
Proof. 

Other  usurious  transactions,  541 

Parol  evidence,  540 

Parties  as  witnesses,  541 

Preponderance  of  evidence,  542 

Presumptions,  see  infra,  Presumptions. 

Quantum  of  proof,  542 

Questions  of  law  and  fact,  542 

Questions  of  law  and  fact,  see  infra,  Ques- 
tions of  Law  and  Fact. 

Reasonable  doubt,  542 
Questions  of  law  and  fact,  542 

Facts  not  in  dispute,  543 

Whether   transaction   apparently  valid  is 
usurious,  542 
Railroads : 

Exemptions  from  operation  of  statutes,  456 
Reasonable  doubt,  540 
Recovery  of  payments,  543 
Against  whom  recoverable,  548 

Amount  of  recovery,  547 

Assignee  in  bankruptcy  and  insolvency,  547 

Assignments,  547 

Borrower's  Right  to  recover  back  usurious 

interest,  544 
Building  and  loan  associations,  545 
By  whom  recoverable,  547 
Corporations,  545 
Creditor  of  borrower,  547 
Effect  of  statutes  imposing  forfeiture,  546 
England,  543 
Form  of  remedy,  548 
General  rule,  543 

Judgments  and  decrees  including  usurious 

interest,  545 
Limitation  of  actions,  548 
Necessity  for  payment  of  money,  546 
Necessity  for  payment  of  usury,  546 
Parties  in  pari  delicto,  544 
Payment  of  principal,  546 
Release  of  right  of  recovery,  547 
Statutory  provisions,  545 
Surety,  547 
United  States,  543 
Voluntary  payment,  543 
Where  right  of  recovery  is  complete,  546 
Whether  payment  voluntary  or  compulsory, 

543,  544 

Re-exchange,  see  infra,  Exchange  and  Re- 
exchange. 

Relief  from  judgments  and  decrees  for  usury,  557 

Collateral  attack,  557 
At  law,  557 

Defense  of  usury  interposed,  558 
Failure  to  set  up  defense,  557 
General  rules,  557 
In  equity,  557 
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USURY,  cont'd. 
Belief  from  judgments  and  decrees  for  usury. 

cont'd. 

Collateral  attack,  cont'd. 

Judgment  by  confession,  558 
Judgment  by  default,  558 
Power  of  court  of  equity,  558 
Sheriff's  or  judicial  sale,  558 

Direct  attack,  558 
Eemedies  against  usury  (see  infra,  Defense 
of  Usury) : 

Application  of  payments,  see  infra,  Appli- 
cation of  Payments. 

Enforcement  of  forfeiture  of  double  or 
treble  interest  taken,  528 

Equitable  relief,  see  infra,  Equitable  Re- 
lief. 

Recovery  of  payments,  see  infra,  Recovery 
of  Payments. 

Relief  from  judgments  and  decrees  for 
usury,  see  infra,  Relief  from  Judg- 
ments and  Decrees  for  Usury. 

Transfers  in  payment  of  usurious  debt,  559 
Rent,  480 
Kent  charges : 

Purchase  of  rent  charge,  468 

Evasion  of  usury  statutes,  468 
Redeemable  rent,  468 
Where  within  usurious  statute,  468 
Repeal  of  statutes,  458 

Constitutionality  of  statute  invalidating 
prior  usurious  contracts,  459 

Contract  regarded  as  void  ab  initio,  458 

Effect  of  repeal,  458 

Forfeiture   of   double   or   treble  interest 

taken,  526 
From  and  after,  459 
New  obligation  in  renewal,  459 
Statute  imposing  penalty,'  459 
Statutes  reducing  penalty,  459 
Rescission,  479 

Retroactive  effect  of  statutes,  457 

Constitutionality,  457 
Defense  by  corporation,  539 
Forbearance,  458 
Illustrations,  457,  458 

Impairment  of  obligation  of  contracts,  457 
Rowlett's  tables,  489 
Salary : 

Sale  of  future  salary  as  device  to  cover 
usury,  461 

Sale : 

Evasion  of  statute,  478 

Sale  not  within  statute,  478 

Sale  of  future  salary  as  device  to  cover 

usury,  461 
Sale  and  purchase  of  choses  in  action,  473 
Accommodation  paper,  476 

Exchanged  notes,  477 

General  rule,  476 

Purchase  with  notice  of  nature  of  paper, 
476 

Purchase  without  notice  of  nature  of 
paper,  477 

Representations  of  person  accommodated, 
477 

Bills  and  notes,  473 
Bonds,  474 

Defense  of  usury,  539 
Device,  474 
Discount,  474 
Discount  by  bank,  475 


USURY,  cont'd. 
Sale  and  purchase  of  choses  in  action,  cont'd. 

Evasion  of  statute,  474 
General  rule,  473 
Illustrations,  474 

Indorsement  or  guaranty  of  payment,  475 
Municipal  securities,  476 
Paper  having  no  inception  prior  to  negotia- 
tion, 476 
Sale  by  maker  or  obligor,  476 
Who  may  set  up  defense,  539 
Sale  as  cover  for  loan  or  forbearance,  478 
Evasion  of  statute,  478,  479 
General  rule,  478 
Rent,  480 

Rescission  and  resale,  478 

Sales  with  right  to  repurchase,  479 
Sale  on  credit,  472,  480 

Acceptances,  473 

Exchange  of  obligation,  473 

Indorsement  and  guaranty,  473 

Where  within  usury  statutes,  472 
Sales  and  performance  of  labor  on  credit,  472 

480 
Schools : 

Forfeiture  of  school  fund,  530 
Securities  for  usurious  agreements,  515 

Absolute  conveyances,  516 

Deeds  of  trust,  515,  516 

Enforcement,  515 

Generally,  515 

Mortgages,  515,  516 

Pledges,  515,  516 

Pro  tanto,  515 

Sales  under  powers,  517 

Statutory  avoidance  of  securities,  516 

Stipulation  for  attorney's  fees,  515 

Surety,  515 

Separate  obligation  for  usurious  interest,  484 
Set-off,  recoupment,  and  counterclaim : 

Forfeiture  of  double  or  treble  interest,  526 
Sharing  profits  in  lieu  of  interest,  487 
Sheriff's  sale : 

Collateral  attack,  558 
State : 

Application  of  statute  to  loans  by  state,  456 
Statutes : 

Constitutionality,  see  infra,  Constitu- 
tionality of  Statutes. 

Construction,  see  infra,  Construction  of 
Statutes. 

Exemption  from  operation  of  statutes,  see 
infra,  Exemption  from  Operation  of 
Statutes. 

Interpretation,  see  infra,  Construction  of 
Statutes. 

Repeal,  see  infra  Repeal  of  Statutes, 

Retroactive  effect  of  statutes,  see  infra, 
Retroactive  Effect  of  Statutes. 

Validity,  455 
Stock  and  stockholders : 

Option  to  purchase  stock,  486 

Transactions     between     corporation  and 
stockholders,  469 
Substituted  and  renewal  contracts,  517 

Accounts  stated,  518 

Assumption  by  third  person  of  usurious 

debt,  520 
Change  in  legal  form,  517 
Change  in  obligor  or  obligee,  519 
Contract  for  forbearance,  519 
Illustrations,  518,  519 
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USURY,  cont'd. 
Substituted  and  renewal  contracts,  cont'd. 
Interest,  518 
New  obligation,  518 

Obligation  given   for  judgment  recovered 

on  usurious  debt,  520 
Substitution  of  new  debtor  or  obligee,  519 
Two  obligations  taken,  one  for  principal 

indebtedness  and  the  other  for  usurious 

interest,  518 
Usurious  debts,  520 
Validity,  517 
Suit,  see  infra,  Remedies  Against  Usury. 
Suretyship  515 

Application  of  payments,  551 
Defense  by  corporation,  539 
Recovery  of  payment,  547 
Who  may  set  up  defense,  532 
Taking  interest  in  advance,  490 

Compound  interest,  see  infra,  Compound 

Interest. 
Discounting  commercial  paper,  492 
Duration  of  loan,  491 
General  rule,  490 

Interest  practically  equ^l  in  principal,  492 

Loan  running  for  several  years,  492 

Other  transactions  than  the  discounting  of 

commercial  paper,  491 
Statutes,  492 

Taking    interest    semiannually,  quarterly, 

etc.,  491 
Whether  usurious,  491 
Taxes : 

Agreement  to  pay  taxes,  499 
Tender  (see  infra,  Defense  of  Usury)  : 

Equitable  relief,  555 
Time  for  which  interest  may  be  computed,  488 

Antedating  obligation,  488 

Calculating  month  as  thirty  days,  489 

Certificate  of  deposit,  490 

Days  of  grace,  489 

Deducting  interest  for  first  and  last  days, 
489 

General  rule,  488 

Interest  of  money  after  contract  of  loan, 
488 

Investigating  and  completing  securities,  489 
Lender  giving  post-dated  check,  note,  etc., 

for  money  lent,  490 
Repayment  of  principal  in  instalments,  489 
Rowlett's  tables,  489 
Time  of  the  loan,  488 

Transfers  in  payment  of  usurious  debt,  559 

Trust  deeds  and  power  of  sale  mortgages,  see 
infra.  Securities  for  Usurious  Agree- 
ments. 

Usages  and  customs,  461 

Void  and  voidable,  1069 

Waiver,  1107 

What  constitutes  usury,  460 

Contrivances  to  evade  usury  statutes,  461 

General  rules.  460 

Intent,  see  infra,  Intent. 

Loan  or  forbearance,  see  infra,  Loan  or 
Forbearance. 

Loans  to  pay  usurious  debts  (see  infra, 
Loans  to  Pay  Usurious  Debts),  512 

Payment  of  or  agreement  to  pay  usurious 
interest,  see  infra.  Payment  of  or 
Agreement  to  Payment  Usurious  In- 
terest. 

Usage  or  custom,  461 
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USURY,  cont'd. 
Witnesses : 

1  ..iticb  as  witnesses,  541 
Writing : 

Requirement  that  rate  of  interest  be  stated 
in  writing,  455 

UTENSIL,  560 

UTILITY,  560 

UTMOST  CARE,  560 

UT     RES     MAGIS     VALEAT  QUAM 

PEREAT,  561 
UTTER,  561 

UTTER  AND  PUBLISH,  561 
UTTER  DESERTION,  562 
UTTERING,  561 
UTTERLY,  562 
V.,  562 

VACANCY,  562 

Failure  to  elect,  564 
Holding  over,  563 
Incumbent,  563 

Incumbent  rightfully  in  possession,  562 
Necessity  of  removal,  563 
Office  that  has  never  been  filled,  564 
Technical  meaning,  562 

When  no  incumbent  entitled  to  occupy  office, 
S63 

VACANCY  (IN  INSURANCE),  565 
VACANT,  562 
VACANT  LANDS,  565 
VACANT  SUCCESSION,  566 
VACATE,  562 
VACATION,  566 

VACATION  OF  ASSESSMENT,  567 
VACCINATION,  567 
VADIUM  MORTUUM,  567 
VADIUM  VIVUM,  567 
VAGABOND,  567,  568 

VAGRANCY,  568 

Arrest  without  warrant,  572 

Common  law,  568 

Constitutional  law,  572 

Construction  of  statutes,  569,  572 

Desertion  of  wife  or  family,  570 

Disorderly  persons,  571 

English  statutes,  568,  569 

Idleness,  570 

Infants,  571 

Jurisdiction,  572 

Juvenile  vagrancy,  571 

Minors,  571 

Punishment,  572 

Statutes,  568 

Statutory  definition,  569 

Strict  construction  of  statutes,  572 

Tramp,  568 

Tramp  laws,  571 

United  States  statutes,  569 

Vagabond,  567,  568 

Vagrant,  568 
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VAGRANCY,  cont'd. 
Want  of  visible  means  of  support,  569 

Construction  of  statute,  569 
Elements  of  the  offense,  569 
Must  be  shown,  569 
Proof,  569 

Support  by  parents,  570 
Warrant : 

Arrest  without  warrant,  572 
What  constitutes,  568 

VAGUE,  573 

VALHACA,  573 

VALID,  573 

VALIDIOS,  573 

VALIDITY  (see  Void  and  Voidable),  573 
VALUABLE,  574 

VALUABLE  CONSIDERATION,  574 
VALUABLE  PAPERS,  574 
VALUABLE  SECURITY,  574 
VALUABLE     SECURITY,  VALUABLE 

THING,  ETC.,  574 
VALUABLE  THING,  574 
VALUATION,  575 

VALUE  (see  Vendor  and  Purchaser),  575 

Actual  value,  577 
Consideration,  577 
Exchange  value,  576 
Foreign  coins,  577 
Larceny,  576 
Market  value,  576,  578 
Rental  value,  578 
Revenue  laws : 

Foreign  coins,  577 
Thing  of  value,  578 
Value  in  use,  578 
Verdict : 

Prosecutions  for  larceny  or  for  the  recep- 
tion of  stolen  property,  10 19 

VALUED  POLICY,  579 

VALUE  RECEIVED,  579 

Consideration,  579 
Statute  of  frauds,  869 
VARIANCE,  580 

\7AULT,  580 

VEGETABLE,  580 

VEHICLE,  581 
Bicycle,  581 

VEIN,  581 

VELVET  CORD,  582 
VEND,  582 
VENDEE,  582 

VENDITIONI  EXPONAS,  582 
VENDOR,  583 

VENDOR  AND  PURCHASER,  584 
Abandonment      (see  infra,  Rescission),  681 
By  vendee,  681 
By  vendor,  681 
Evidence,  682 


VENDOR  AND  PURCHASER,  cont'd. 
AbandDnmsnt,  cont'd. 

Genera!  rule,  681 
Notice,  681 
Rent,  653 

What  constitutes,  681 
Abatement  for  fraud  or  gross  mistake,  629 

Deficiency  greater  than  risked  by  pur- 
chaser, 630 

Effect  of  execution  or  acceptance  of  deed, 
638 

Extent  of  deficiency,  631 
Fraudulent  misrepresentations  as  to  quan- 
tity, 629 

Gross  mutual  mistake  as  to  quantity,  630 
Ground  on  which  relief  is  granted,  630 
Qualified  statement  of  quantity,  630 
Sale  technically  in  gross  but  in  fact  by 
acre,  630 

Abstract  showing  title,  617 

Acceptance,  see  infra,  Offer  and  Accept- 
ance. 

Accounting  for  rents  and  profits,  652 

Abandonment,  653 
Actual  profits,  652 
Fraud  on  part  of  vendor,  652 
Rent  equal  to  interest  on  money,  652 
Time  of  accounting,  653 
Vendee  entitled  to  rescission,  652 
Vendor's  right  to  accounting,  652 
Action  for  breach  of  contract  by  purchaser,  723 
Election  of  remedies,  723 
Equity,  724 

Measure  of  damages,  see  infra,  Measure 

of  Damages. 
Rescission,  see  infra,  Rescission. 
Right  to  action,  723 
United  States,  724 
What  constitutes  a  breach,  724 
Action  for  breach  of  contract  by  vendor,  719 
Measure  of  damages,  see  infra,  Measure 

of  Damages. 
Right  of  action,  719 
Action  for  damages : 
Defective  title,  621 

Contract  affirmed,  621 
Contract  repudiated,  621 
Action  for  purchase  price,  720 

Amount  of  purchase  price  recoverable,  722 
Additional  sum  to  be  paid  on  resale,  723 
Amount  retained  to  pay  incumbrances, 
723 

Evidence  as  to  value  of  land,  722 
General  rule,  722 
Investment  of  purchase  price,  723 
Defenses,  721 

Defense  to  action  for  purchase  money, 
643 

Effect  of  agreement,  721 
Enumeration  of  defenses,  721 
General  rule,  721 

Loss  of  action  by  conduct  of  vendor,  721 
Eight  to  action,  720 

Action  at  law,  720 
Contract  executory,  720 
Executed  contracts,  721 
Payment  to  be  made  in  specific  property, 
721 

Actions,  see  infra,  Recovery  Back  of  Pur- 
chase Price  and  Necessary  Expenses  ; 
Recovery  ■  of  Payments  by  Purchaser  ; 
Remedies  of  Purchaser. 
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VENDOR  AND  PURCHASER,  cont'd. 
Adverse  possession,  706 

Titie  dependent  on,  614 
Advice  of  counsel : 

Defective  title,  623 
Agency : 

Misrepresentation,  664 
Assessments,  see  infra,  Taxes  and  Assess- 
ments. 
Assignment : 

Right  to  accept  offer  not  assignable,  595 
Bond  for  title  (see  Vendor's  Lien)  : 

Contract  in  form  of  bond  for  title,  601 
Building  restrictions : 

Building  restrictions  an  incumbrance,  612 
Burden  of  proof : 

Acceptance,  697 

Defective  title,  620,  621,  623 

Knowledge  of  defective  title,  610 

Rescission,  679 
Cash  payment : 

Acceptance,  599 
Caveat  emptor,  625 
Clear  title,  615 

Compensation  for  improvements,  repairs,  and 
taxes,  650 
Eviction  by  vendor,  651 
Fraud  of  vendee,  651 
Good  faith  required,  651 
Improvements  made  by  vendee  entitled  to 

rescission,  650 
Repairs,  651 

Rescission  by  voluntary  abandonment,  651 
Taxes,  651 

Vendee  entitled  to  rescission,  650 
Concealment  and  failure  to  disclose  facts,  661 

Duty  of  vendor  to  disclose  defective  title, 
662 

Facts  equally  within  means  of  knowledge 

of  both,  662 
Failure  of  vendee  to  disclose  facts,  662 
Obligation  to  disclose,  661 
Proof  of  concealment,  662 
Conditional  tender,  695 
Conditions  (see  infra,  Forfeiture)  : 

Acceptance    must    be    unconditional,  see 

Offer  and  Acceptance. 
Conditions  precedent,  686 
Consideration,  602 

Consideration  for  agreement  to  rescind,  645 
Dependent  or  independent  stipulations,  604 
Rescission  on  failure  of  consideration,  666, 

672 

Return  of  consideration  by  vendor  on  re- 
scission,   see   infra,    Return    of  Con- 
sideration by  Vendor. 
Construction,  see  infra,  Necessity  of  Ten- 
der. 

Construction  and  effect  of  contract : 

Construction  by  parties,  603 

Dependent  or  independent  stipulation,  604 

Executed  or  executory  contracts,  603 

Acts  pursuant  to  contracts,  604 

Executed    contracts    distinguished  from 
executory  contracts,  603 

Importance  of  distinction,  604 

Intent  governs,  603 

Payment  made  and  possession  taken,  604 
Sold,  603 

Words  of  futur  assurance,  603 
Words  of  present  assurance,  603 
General  rule,  603 
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VENDOR  AND  PURCHASER,  cont'd. 
Construction  and  effect  of  contract,  cont'd. 
Intent  of  parties,  603 
Separable  or  entire  contracts,  605 
Several  instruments,  605 
Contract  (see  infra,   Performance    of  the' 
Contract),  592 
Abandonment,  see  infra,  Abandonment. 
Action  for  breach  of  contract,  see  infra, 
Action    for   Breach  of  Contract  by 
Purchaser. 
Bond  for  title,  601 
Certainty,  593 
Consideration,  602 

Construction  and  effect  of  contract,  see  in- 
fra, Construction  and  Effect  of  Con- 
tract. 

Deed,  see  infra,  Deed. 

Definiteness,  592 

Dependent  or  independent  stipulations,  604 

Description  of^premises,  592 

Distinguished  from  other  transactions,  606 

Form  of  contract,  601 

Fraud  and  deceit,  593 

Good  title,  see  infra,  Good  Title. 

Heirs,  602 

Insufficient  deed  holding  good  as  contract, 

602 
Letters,  601 

Lien  expressly  reserved  in  conveyance,  see 

Vendor's  Lien. 
Merger  of  contract,  see  infra,  Deed. 
Mutuality,  593 

Option  distinguished  from  contract  of  sale, 
601 

Price,  592 

Necessity  of  fixing  price,  592 
Price  to  be  fixed  by  arbitrator  or  ap- 
praiser, 592 
Provision  for  determining  price,  592 
Recital  of  price  in  memorandum,  592 

Receipt,  601 

Requisites,  592 

Rescission,  see  infra,  Rescission. 
Rights  and  liabilities  arising  out  of  contract 
of  sale,  see  infra,  Rights  and  Liabil- 
ities Arising  Out  of  Contract  of  Sale. 
Separable  or  entire  contracts,  605 
Several  instruments,  605 
Several  writings,  602 
Title,  see  infra,  Good  Title. 
Validity  in  general,  592 
Contribution  and  exoneration : 

Co-purchasers,  718 
Conversion  and  reconversion,  704 
Co-purchasers,  717 
Contribution,  718 
Duty  in  good  faith,  717 
One  purchaser  cannot  take  conveyance  to 

himself,  718 
On  paying  more  than  his  share,  718 
Covenants,  see  infra,  Deed  ;    Necessity  of 

Tender  ;  Preparation  of  Deed. 
Damages,  see  infra,  Measure  of  Damages. 
Deed  (see  infra,  Good  and  Sufficient  or 
Warranty  Deed),  700 
By  whom  made,  701 
Covenants,  701 

Absence  of  stipulation  in  contract,  702 
Covenant  of  general  warranty,  702 
Covenant  of  warranty,  703 
Express  stipulations  in  contract,  702 
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VENDOR  AND  PURCHASER,  cont'd. 
Deed,  cont'd. 
Covenants,  cont'd. 

Incumbrances,  703 

Kind  of  covenants  required,  702 

Necessity  of  covenants,  702 

Quitclaim  deed,  702 

Usual  covenants,  703 

Vendor  selling  in  official  capacity,  702 
Effect  of  execution  or  acceptance  of  deed, 

see  infra,  Quantity  of  Land. 
In  general,  700 

Insufficient  deed  held  good  as  contract  to 

convey,  602 
Merger  of  contract,  700 

Intention,  700 

Presumption  not  conclusive,  701 
Purchase  of  merger,  701 
Stipulations  covered  by  deed,  700 
Stipulations  not  covered  by  deed,  700 

Preparation  of  deed,  see  infra,  Prepara- 
tion of  Deed.  " 

Return  or  tender  of  deed  or  possession  by 
vendee,  see  infra,  Return  or  Tender  of 
Deed  or  Possession  by  Vendee. 
Default,  see  infra,  Interest  and  Rents  and 

Profits  ;  Performance  of  the  Contract. 
Defective  title  as  affecting  purchaser's  obliga- 
tions and  rights,  617 

Action  for  damages,  see  infra,  Action  tor 
Damages. 

Defective  in  whole,  617 

Duty  to  accept,  617 

Enjoining  collection  of  purchase  money, 
621 

Indemnity  offered  by  vendor,  618 
Possession  taken,  617 

Recovery  back  of  purchase  price  and  neces- 
sary expenses,  see  infra,  Recovery  Back 
of  Purchase  Price  and  Necessary  Ex- 
penses 

Rescission  of  contracts,  621 
Right  to  compensation,  618 
Title  perfected  by  purchaser,  618 
Waiver,  618 
Waiver  of  defects,  617 
Defenses  of  purchaser : 
Defective  title,  622 

Abandonment  of  title,  623 

Action  for  damages,  623 

Action  for  purchase  price,  622 

Action  for  specific  performance,  623 

Advice  of  counsel,  623 

Burden  of  proof,  623 
Deficiency  in  quantity,  see  infra,  Quantity 

of  Land. 
Demand,  698,  726 

Recovery  of  payments  by  purchaser,  726 
When  no  time  fixed  for  performance,  698 

Excuse  for  failure  to  make  demand,  699 

General  rule,  698 

Necessity,  698 

Sufficiency,  699 

Two  demands  necessary,  699 
When  time  for  performance  is  fixed,  699 
Demand  and  offer  of  performance,  653 
Right  to  rescind,  653 
Time  to  offer,  653 
When  excused,  653 
Dependent  and  independent,  covenants,  see 

infra,  Necessity  of  Tender. 
Dependent  or  independent  stipulations,  604 
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VENDOR  AND  PURCHASER,  cont'd. 
Description  of  premises,  592 

Offer,  594 

Deterioration,  see  infra,  Who  Bears  Losses 
Disclosure,    see    infra,    Concealment  and 

Failure  to  Disclose  Facts. 
Dower : 

Dower  an  incumbrance,  612 
Duress : 

Rescission,  675 
Election,  see  infra,  Rescission. 
Election  of  remedies,  723 
Encroachments,  614 
Equitable  conversion,  704 
Equity  of  vendor,  731 
Estate,  606 

Estoppel  to  deny  vendor's  title,  706 

Acquisition  of  title,  707 
General  rule,  706 

Possession  not  advanse  to  vendor  if  pur- 
chase price  unpaid,  706 
Possession  not  given  by  vendor,  707 

Qualifications  of  doctrine,  707 
Surrender  of  possession,  707 
Evidence  (see  infra,  Rescission): 
Abandonment,  682 

Insufficient  tender  as  evidenec  of  readiness 
to  perform,  697 
Excess  in  quantity,  see  infra,  Quantity  of 

Lanj>. 
Executed  contracts : 

Rescission,  670 
Executed  or  executory  contracts,  see  infra. 

Construction  and  Effect  of  Contract. 
Executions,  718 

Executors  and  administrators : 

Legal  representative  may  make  title,  610 
Executory  contracts  (see  infra,  Construction 
and  Effect  of  Contract  ;  Contract)  : 

Good  title,  see  infra,  Good  Title. 

Title,  see  infra,  Good  Title. 
Expenses,  715,  717 
Fire  insurance : 

Right  between  vendor  and  purchaser,  714 
Forfeiture  (see  infra,  Rescission),  682 

Abandonment,  685 

Acceptance  of  payment,  685 

Breach  of  conditions  subsequent,  682 

Conditions  precedent,  683 

Conditions  subsequent,  682 

Effect  of  forfeiture,  684 

Enforcement  of  payment  of  part  purchase 
price,  686 

Extension  of  time  of  payment,  685 

Laches,  685 

Nonpayment  of  purchase  price,  684 

Notice,  682 

Notice  of  forfeiture,  683 
Option  to  declare  forfeiture,  683 
Recovery  of  part  payments  by  vendee,  684 
Sale  to  third  person,  682 
Strict  construction  of  agreement,  682 
Tender  of  deed  by  vendor,  683 
Vendor  unable  to  convey,  683 
Waiver.  685 
Fraud  (see  infra.  Abatement  for  Fraud  or 

Gross  Mistake),  593 
Accounting  for  rents  and  profits,  652 
Concealment  arid  failure  to  disclose  facts, 

see  infra,  Concealment  and  Failure  to 

Disclose  Facts. 
Deficiency  in  quantity,  629 
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VEND  OK  AND  PURCHASER,  cont'd. 
Fraud,  cont'd. 

Excess  in  quantity,  635 
Gross  inadequacy  evidence  of  fraud,  673 
Improvements  made  by  vendee,  651 
Measure  of  damages,  see  infra,  'Measure 

of  Damages. 
Measure   of   damages   in   action   by  pur- 
chaser, 725 

Recovery  of  payments  by  purchaser,  see  in- 
fra, Recovery  of  Payments  by  Pur- 
chaser. 

Rescission  (see  infra,  Rescission)  : 

Executed  contracts,  670 
Return  or  tender  of  deed  or  possession  by 
vendee  on  rescission,  649 
Good  and  sufficient  or  warranty  deed,  614 
Agreement  for  deed,  614  . 
Agreements  complied  with  though  defective 

title  conveyed,  615 
Conveyance  of  clear  title  required,  615 
Good  and  sufficient  deed,  614 
Good  and  sufficint  warranty  deed,  615 
Lawful  deed,  614 
Warranty  deed,  615 
Good  faith : 

Co-puchasers,  717 
Good  title : 

Abstract  showing  title,  617 
Acceptance   conditioned  upon   title  being 
good,  598 

Action  for  damages,  see  infra,  Action  for 

Damages. 
Adverse  possession,  614 
Approval  of  third  party,  617 
Building  restrictions,  612 
By  whom  made,  610 

Adverse  possession,  614 

Building  restrictions,  612 

Definition  of  good  title,  611 

Dower,  612 

Easements,  613 

Encroachments,  614 

Free  from  incumbrances,  611 

Free  from  litigation,  611,  613 

Free  from  reasonable  doubt,  613 

Incumbrances,  611 

Lease,  612 

Marketable  title  necessary  at  law,  611 
Marketable    title    necessary    in  equity, 
610 

Marketable  title  not  necessary  at  law, 
611 

Mortgages,  612 

Parol  evidence  to  establish  title,  614 

Party  wall,  612 

Reasonable  doubt,  613 

Record  title,  614 

Special  assessments  unpaid,  613 

What  is  good  title,  610 
Clear  title,  see  infra.  Clear  Title. 
Deed  conveying  title,  616 
Defective    title    as    affecting  purchaser's 

obligations  and  rights,  see  infra,  Defec- 
tive Title  as  Affecting  Purchaser's 

Obligations  and  Rights. 
Defenses  of  purchaser,  see  infra,  Defenses 

of  Purchaser. 
Definition  of  good  title,  611 
Dower,  612 
Easements,  613 
Encroachments,  614 

Enjoining  collection  of  purchase  money,  621 
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VENDOR  AND  PURCHASER,  cont'd. 
Good  title,  cont'd. 
Executory  contracts : 

Defenses  of  purchaser,  see  infra,  De- 
fenses of  Purchaser. 

Enjoining  collection  of  purchase  money, 
621 

Recovery  back  of  purchase  price  and  nec- 
essary expenses,  see  infra,  Recovery 
Back  of  Purchase  Price  and  Neces- 
sary Expenses. 
Remedies  of  purchaser,  619 
Rescission  of  contracts,  621 
Express  stipulations  concerning  title,  614 
Free  from  incumbrances,  611,  616 
Free  from  litigation,  611,  613 
Free  from  reasonable  doubt,  613 
Good  and  sufficient  or  warranty  deed,  see 
infra,  Good  and  Sufficient  or  War- 
ranty Deed. 
Good  title  of  record,  616 
Incumbrances,  611,  616 
Lease,  612 

Marketable  title  necessary  at  law,  611 
Marketable  title  necessary  in  equity,  610 
Marketable  value  not  necessary  at  law,  611 
Mortgages,  612 
Necessity  for  good  title,  606 

Assumption  of  risk  by  purchaser,  608 
Burden  of  proof  of  knowledge  of  defect, 
610 

Covenant  of  seizin  in  contract,  609 

Express  stipulations,  607 

Good  faith,  608 

Good  title  implied,  607 

Knowledge  of  defective  title,  609 

Knowledge  presumed,  610 

Parol  evidence,  610 

Risk  assumed,  608  4 

Time  of  existence,  608 

Time  of  existence  at  law,  608 

Time  of  existence  in  equity,  609 
Parol  evidence  to  establish  title,  614 
Party  wall,  612 
Quitclaim  deed,  616 
Reasonable  doubt,  613 
Record  title,  614 

Recovery  back  of  purchase  price  and  neces- 
sary expenses,  see  infra,  Recovery  Back 
of  Purchase  Price  and  Necessary  Ex- 
penses. 

Remedies  of  purchaser,  619 

Rescission  of  contracts,  621 

Right,  title,  and  interest,  616 

Satisfactory  title,  617 

Special  assessments  unpaid,  613 

Title  clear  of  taxes,  616 

What  is  good  title,  610 
Heirs : 

LTse  of  the  word  heirs  in  contract  of  sale,  602 
Husband  and  wife : 

Deficiency  in  quantity  of  land,  635 
Improvements  (see  infra,  Compensation  for 
Improvements,  Repairs,  and  Taxes)  : 

Lien  for  improvements,  731 
Inadequacy  of  price,  673 
Incumbrances : 

Free  from  incumbrances,  611 
Injunction  : 

Enjoining-  collection  of  purchase  money  where 

title  defective,  621 
Complainant  must  do  equity,  621 
General  rule,  621 
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VENDOR  AND  PURCHASER,  cont'd. 
Injuries,  see  infra,  Right  to  Recover  fok 

Injuries  to  Land. 
Insanity,  674 
Insurance : 

Rights  in  fire  insurance,  714 
Interest  and  rents  and  profits,  707 
Delay  in  completion  of  contract,  709 
Delay  due  to  fault  of  vendor,  710 
Delay  in  showing  good  title,  711 
"  In  default  of  payment,"  712 

Purchaser  in  possession,  709 

Delay  due  to  purchaser's  fault,  710 
General  rule,  709 
Keeping  money  idle,  710 
Notes  made  payable  at  a  certain  time, 
709 

Purchaser  need  not  pay  rent  in  case 

of  delay,  709 
Purchase  price  set  aside,  710 
Stipulations  as  to   interest  in  case  of 

delay,  711 
Wilful  default  of  vendor,  712 
General  rule,  707 

Interest  from  date  of  contract,  708 
Interest  from  time  fixed  for  completion, 
707 

Interest  on  part  of  purchase  price  re- 
tained, 708 

Interest  payable  before  time  of  completion, 
709 

Possession   by  purchaser  before   time  of 

completion,  709 
Preliminary  statement,  707 
Purchaser  in  possession,  709 
Purchaser  in  possession  pays  interest,  709 
Purchaser  kept  out  of  possession,  706 
Recovery  of  payments  by  purchaser,  728 
Sale  of  reversion  expectant  on  lives,  712 
Setting  off  rents  and  profits,  725 
Stipulation  as  to  interest  and  rents,  708 
Time  not  fixed  for  payment  of  purchase 

price,  708 

Interpretation    and   construction,   see  infra. 
Construction  and  Effect  of  Contract  ; 
Necessity  of  Tender. 
Intoxication,  674 

Investment  of  purchase  price,  723 

Joint  purchasers,  see  infra,  Co-purchasers. 

Judgment  liens,  718 

Knowledge  of  defective  title,  609 

Laches  fsee  infra,  Rescission)  : 

Forfeiture,  685 
Lease : 

Lease  an  incumbrance,  612 
Lease  distinguished,  606 
Letters : 

Acceptance,  596 

Contract  in  form  of  letter,  601 
Liability,  see  infra,  Rights  and  Liabilities 

Arising  Out  of  Contract  of  Sale. 
Lien  expressly  reserved  in  conveyance,  see 

Vendor's  Lien. 

Lien  of  purchaser,  730 

Abandonment,  731 
Estoppel,  731 
General  rule,  730 
Illustrations,  731 
Improvements.  731 
Lien  for  purchase  money,  838 
Loss  of  lien,  731 
Payment  by  vendee,  731 
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VENDOR  AND  PURCHASER,  cont'd. 
Lien  of  purchaser,  cont'd. 

Premature  payment,  731 

When  lien  does  not  exist,  731 

When  lien  exists,  730 
Lien  of  vendor,  see  Vendor's  Lien. 
Liens : 

Agreement  creating  parol  liens,  895 
Limitation  of  actions : 

Deficiency  in  quantity  of  land,  634 
Losses,  see  infra,  Who  Bears  Losses. 
Mail : 

Acceptance  by  mail,  596 
Marketable  title,  see  infra,  Good  Title. 
Market  value,  719 

Materiality  of  representations  and  right  to  rely 

thereon  (see  infra,  Reliance  on  Repre- 
sentations), 657 

General  rule,  657 

Representations  as  to  law,  659 

Representations  as  to  location  and  boun- 
daries, 658 

Representations  as  to  price  paid,  659 

Representations  as  to  quality  and  condition, 
659 

Representations  as  to  quantity,  658 
Representations  as  to  rental,  658 
Representations  as  to  title,  657 
Representations  as  to  value,  658 
Measure  of  damages,  641 

Action  by  vendor  for  breach  of  contract : 
All  damages  reasonably  to  be  foreseen, 
720 

Contract  price  with  interest,  719 
Difference  between   contract  price  and 

market  value,  719 
Parol  contract,  719 

Resale  price  as  evidence  of  market  value, 

720 

Action  for  breach  of  contract  by  purchaser, 

724 

Contract  to  have  third  person  convey, 
726 

Damages  from  loss  of  resale,  726 
England.  724 

Fraud  or  wilful  refusal,  725 
General  rule,  724 
Purchase  price  paid,  724 
Setting  off  rents  and  profits,  725 
Vendor's  knowledge  of  imperfect  title, 
724 

Amount  of  purchase  price  recoverable,  see 

infra,  Action  for  Purchase  Price. 
Deficiency  from  partial  failure  of  title,  642 
Deficiency  in  quantity  arising  from  false  rep- 
resentations, 641 
As  affected  by  value  of  actual  quantity, 
641 

As  to  boundaries  and  location,  642 
As  to  quantity,  641 
Excess  in  quantity,  642 
Merger  of  contract,  see  infra.  Deed. 
Misrepresentation,  see  infra,  Fraud. 
Mistake  C see  infra,  Abatement  for  Fraud 
or  Gross  Mistake)  : 
Deficiency  in  quantity,  629 
Excess  in  quantity,  635 

Land  included  in  deed  by  mistake,  633,  636 
Over  payments,  729 

Recovery  of  payments  by  purchaser,  729 
Rescission : 

Boundaries,  66s 
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VENDOR  AND  PURCHASER,  cont'd. 
Mistake,  cont'd. 
Rescission,  cont'd. 

Executed  contracts,  665 
Identical  land  secured,  665 
Interest  of  vendor,  665 
Location  of  land,  665 
Mistake  of  fact,  664 
Mistake  of  law,  665 
Quantity  of  land,  665 
Title,  665 
Mortgage : 

Mortgage  an  incumbrance,  612 
Mutuality,  593 
Nature  of  the  relation,  703 
-At  law,  703 
In  equity,  703 
Trust  relation,  703 
Necessity   for  good   title,  see  infra,  Good 

Title. 
Necessity  of  tender,  686 
Construction  of  agreements,  688 

Dependent  unless  contrary  intention  ap- 
pears, 689 

Dependent  when  concurrent  in  time,  689 
Examples  of  covenants  held  dependent 

or  independent,  690 
General  rule,  688 

Giving  negotiable  note  presumption  of 
intention  to  make  covenants  independ- 
ent, 689 

Independent  when  time  fixed  for  one  per- 
formance and  not  for  the  other,  689 
Instalment  contracts,  690 
Tender  necessary  if  all  instalments  have 
matured,  690 
Waiver  and  excuse  of  tender,  691 
Absolute  refusal,  691 
At  time  fixed,  693 
By  express  agreement,  691 
Futility  of  tender,  692 
Inability  to  perform,  692 
Instances,  692 

Performance  of  condition  precedent,  691 
Refusal  to  perform,  691 
Time  of  refusal,  691 

When  covenants  are  dependent,  686 
General  rule,  686 

Tender    essential    when    covenants  de- 
pendent, 687 
Tender  in  action  for  purchase  price,  686 
When  covenants  are  independent,  688 
Whether  covenants  are  dependent  or  inde- 
pendent, 604,  688 
Non  compos  mentis,  674 
Notice  (see  infra,  Forfeiture)  : 
Notice  of  abandonment,  681 
Notice  of  rescission,  672 

Rescission,  646 
Offer,  see  infra.  Offer  and  Acceptance. 
Offer  and  acceptance,  593 

Acceptance  by  public  board,  597 
Acceptance  must  be  unconditional,  597 

Acceptance  imposing  new  terms  and  con- 
ditions, 598 
Acceptance  of  all  terms  of  offer,  598 
Acceptance  of  entire  offer,  599 
Cash  payments,  599 

Condition  in  contract  distinguished  from 

condition  in  acceptance.  600 
Condition  that  title  shall  be  good,  598 
Delivery  of  possession,  599 


VENDOR  AND  PURCHASER,  cont'd. 
Offer  and  acceptance,  cont'd. 

Acceptance  must  be  unconditional,  cont'd. 

Effect  of  fixing  condition,  597 

General  rule,  597 

Place  of  payment,  598 

Separable  offer,  599 

Single  acceptance  of  several  offers,  599 

Varying  terms  of  offer,  598 
Assignment  of  right  to  accept,  595 
Burden  of  proof  of  acceptance,  597 
Communicating  acceptance,  596 
Conditional  acceptance,  597 
Conduct  as  acceptance,  596 
Definiteness  of  acceptance,  596 
Description  of  premises,  594 
Duration  of  offer,  594 
Effect  of  acceptance,  601 
Form  of  acceptance,  596 
General  principles,  593 
Letters,  596 
Mail,  596 

Manner  of  acceptance,  596 
Mere  negotiation  not  an  offer,  593 
Mode  of  signifying  acceptance,  596 
Necessity  for  acceptance,  595 
Offer  alone  not  binding,  593 
Offer  must  be  definite  and  absolute,  593 
Option  distinguished  from  contract  of  sale, 
601 

Requisites  of  acceptance,  596 

Requisites  of  offer,  593 

Right  to  accept  offer  not  assignable,  595 

Telegrams,  596 

Tenant  in  common,  595 

Time  of  acceptance  595,  600 

Acceptance  within  reasonable  time,  600 

Death  of  proposer,  600 

Duration  of  offer,  594  * 

General  rule,  600 

Offer  naming  time  of  acceptance,  595,  600 
Reasonable  time,  600 
Time  limited  by  offer,  595 
Waiver  of  time  limit.  601 
Validity  of  acceptance,  596 
Who  may  accept,  595 
Withdrawal  of  offer,  594 
Writing,  see  Statute  of  Frauds. 
Offer  and  performance,  see  infra,  Demand 

and  Offer  of  Performance. 
Options : 

Option  distinguished,  601,  606 
Rights  to  fire  insurance,  715 
Outgoing,  716 
Parol  evidence : 

Knowledge  of  defective  title,  610 
Quantity  of  land,  640 
Title  established  by  parol  evidence,  614 
Parol  rescission,  645 
Party  wall : 

Party  wall  an  incumbrance,  612 
Payment  (see  infra,  Forfeiture)  : 

Cash  payment,  see  infra.  Cash  Payment. 
Interest  and  rents  and  profits,  see  infra,  In- 
terest and  Rents  and  Profits. 
Lien  of  purchaser,  see  infra,  Lien  of  Pur- 
chaser. 

Place  of  payment,  see  infra,  Place  of  Pay- 
ment. 

Recovery  of  payments  by  purchaser,  see  in- 
fra, Recovery  of  Payments  by  Pur- 
chaser. 
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VENDOR  AND  PURCHASER,  cont'd. 
Performance  of  the  contract,  6S6 

Conditions  precedent,  686 

Demand,  see  infra,  Demand. 

Demand  and  offer  of  performance,  see  in- 
fra, Demand  and  Offer  of  Perform- 
ance. 

Failure  of  vendee  to  perform,  see  infra, 
Rescission. 

Failure  of  vendor  to  perform,  see  infra, 
Rescission. 

Necessity  of  tender,  see  infra,  Necessity 
of  Tender. 

Preparation  of  deed,  see  infra,  Prepara- 
tion of  Deed. 

Rescission,  -see  infra,  Rescission. 

Sufficiency  of  tender,  see  infra,  Suffi- 
ciency of  Tender. 

Tender,  see  infra,  Tender. 

Time  of  performance,  see  infra,  Time  of 
Performance. 
Place : 

Sufficiency  of  tender,  695 
Place  of  payment : 

Acceptance : 

Varying  terms  of  offer,  598 
Possession,  see  infra,  Right  to  Possession. 
Preparation  of  deed,  697 

Canada,  697 

Covenant  to  convey  or  make  title,  697 
Covenant   to   deliver   and    execute  deed, 

697 
England,  697 
United  States,  698 
Prescription : 

Title  dependent  upon  prescription,  614 
Price  (see    infra,    Action    for  Purchase 

Price  ;  Contract)  : 
Forfeiture,  see  infra,  Forfeiture. 
Interest  and  rents  and  profits,  see  infra, 

Interest  and  Rents  and  Profits. 
Representation  as  to  price  paid,  659 
Rescission  for  inadequacy  of  price,  672 
Rescission  on  failure  to  pay  purchase  price, 

671 

Profits  (see  infra,  Accounting  for  Rents 
and  Profits  ;  Interest  and  Rents  and 
Profits)  : 
Who  entitled  to  gains,  715 
Purchaser  (see  infra,  Co-purchasers)  : 

Recovery  of  payments  by  purchaser,  see  in- 
fra,  Recovery  of  Payments  by  Pur- 
chaser. 
Remedies  of  purchaser : 

Action  for  breach  of  contract,  see  infra, 
Action  for  Breach  of  Contract  by 
Purchaser. 
Recovery  of  payments  by  purchaser,  see 
infra,  Recovery  of  Payments  by  Pur- 
chaser. 

Purchasers    for  value   and   without  notice, 
674 

Purchaser's  lien,  see  infra,  Lien  of  Pur- 
chaser. 
Quality : 

Materiality  of  representations,  659 
Misrepresentation  as  to  quality,  656,  659 
Quantity  of  land,  625,  665 

Abatement  for  fraud  or 'gross  mistake,  see 
infra,  Abatement  for  Fraud  or  Gross 
Mistake. 

Damages,  see  infra,  Measure  of  Damages. 
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VENDOR  AND  PURCHASER,  cont'd. 
Quantity  of  land,  cont'd. 
Deficiency  in  quantity  where  sale  by  measure- 
ment, C31 
Abatement  for  deficiency,  631 
Effect  of  purchaser's  knowledge  or  negli- 
gence, 634 
Formal  party  to  conveyance,  635 
General  rule,  631 

Land  included  in  deed  by  mistake,  663 
Land  omitted  from  conveyance,  634 
Liability  of  husband  and  wife  on  sale 

of  wife's  land,  635 
Limitation  of  action  or  defense,  634 
Qualified  statement  of  quantity,  632 
Small  deficiency,  632 
Partial  failure  of  title,  632 
Valuable  land,  632 
Who  liable,  635 
Deficiency  in  quantity  where  sale  is  for  gross 
sum,  625 

Abatement  for  fraud  or  gross  mistake 

(see  infra,  Abatement  for  Fraud  or 

Gross  Mistake),  629 
Extent  of  deficiency,  627 
Fraud,  see  infra,  Abatement  for  Fraud 

or  Gross  Mistake. 
General  rule,  625 
Large  deficiency,  627 
Mistake,    see    infra,    Abatement  for 

Fraud  or  Gross  Mistake. 
No  abatement  where  sale  in  gross,  625 
Presumption    that    purchaser  assumed 

risk,  627 

Qualified  statement  of  quantity,  628 
Specification  of  price  per  acre,  629 
Specification  of  quantity,  628 
Statement  of  quantity  as  mere  matter  of 

description,  628 
Tract  described  by  metes  and  bounds, 

626 

Tract  described  by  name,  626 
Tract  described  by  number,  626 
Tract  described  by  reference  to  govern- 
ment survey,  626 
Unqualified  statement  of  quantity,  629 
Effect  of  execution  or  acceptance  of  deed,  637 
Sale  by  measurement,  638 
Sale  for  gross  sum,  637 

Fraud  or  gross  mistake,  637 
In  absence  of  fraud,  637 
Excess  in  quantity,  635 

Land  included  in  deed  by  mistake,  636 
Sale  by  measurement,  635 
Sale  for  gross  sum,  635 

Fraud  or  gross  mistake,  635 
General  rule,  635 
Express  agreement  as  to  excess  or  de- 
ficiency, 637 
Materiality  of  representation,  658 
Measure  of  damages,  see  infra,  Measure 

of  Damages. 
Misrepresentations  as  to  quantity,  656 
Parol  evidence.  640 

Presumptions  as  to  nature  of  sale,  639 
Questions  of  law  and  fact,  640 
Representation.  658 

Rescission  for  deficiency  or  excess  of  quantity, 

674 

Deficiency,  674 
■Excess,  675 
Sale  by  acre,  675 
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VENDOR  AND  PURCHASER,  cont'd. 
Quantity  of  land,  cont'd. 

Rescission  for  deficiency  or  excess  of  quantity, 

cont'd. 
Sale  in  gross,  675 
Small  deficiency,  675 
Right  to  compensation  in  absence  of  ex- 
press   agreement    where   there   is  defi- 
ciency in  quantity,  625 
Statute  of  frauds,  896 
Survey,  see  infra,  Survey. 
Questions  of  law  and  fact : 
Quantity  of  land,  640 
Quitclaim  deed,  616,  702 
Reasonable  doubt : 

Title  free  from  reasonable  doubt,  613 
Reasonable  time,  695,  699,  700 
Receipt : 

Contract  in  form  of  receipt,  601 
Record  title,  616 

Recovery  back  of  purchase  price  and  necessary 
expenses : 
Defective  title,  619 

Burden  of  proof  on  purchaser,  620 
General  rule,  619 
Possession  abandoned,  620 
Sufficiency  of  evidence,  621 
Vendor  placed  in  statu  quo,  620 
What  are  necessary  expenses,  620 
Recovery  of  payments  by  purchaser,  726 
Both  parties  in  fault,  730 
Classified    when    grounds    for  recovery, 
727 

Grounds  for  recovery,  727 
Inability  of  vendor  to  convey,  727 
Interest,  728 

Lien  of  purchaser,  see  infra,  Lien  of  Pur- 
chaser. 
Loss  of  right,  730 
Mistake  as  to  quantity,  729 
Overpayments,  729 

Purchaser's  lien,  see  infra,  Lien  of  Pur- 
chaser. 
Purchaser  with  notice,  730 
Refusal  of  vendor  to  convey,  727 
Rescission  by  mutual  agreement,  728 
Rescission  for  fraud  or  mistake.  728 
Tender  of  consideration  and  demand  of  per- 
formance, 726 
General  rule,  726 
Necessity,  726 

When  possession  has  been  taken,  726 
When  tender  and  demand  unnecessary, 
726 

Vendee  in  default,  729 

Waiver  of  right,  730 
Relation  of  vendor  and  purchaser,  see  infra, 

Nature  of  the  Relation. 
Reliance  on  representations   (see  infra,  Ma- 
teriality    of     Representations  and 
Right  to  Rely  Thereon),  659 

Actual  examination,  661 

Defects  of  record,  661 

Equal  means  of  knowledge,  660 

General  rule,  659 

Reliance  on  own  judgment  or  information 

obtained  elsewhere,  660 
Representations  by  third  persons,  661 
Remedies  of  purchaser : 

Action  for  breach  of  contract,  see  infra, 

Action   for  Breach   of   Contract  by 

Purchaser. 


VENDOR  AND  PURCHASER,  cont'd. 
Remedies  of  purchaser,  cont'd. 
Defective  title,  619 

Action  for  damages,  621 

Enjoining  collection  of  purchase  money, 

621 
Equity,  621 

Recovery   back    of   purchase   price  and 
necessary  expenses,  see  infra,  Recov- 
ery  Back  of   Purchase   Price  and 
Necessary  Expenses. 
Rescission  of  contract,  621 
Recovery  of  payments  by  purchaser,  see  in- 
fra, Recovery  of  Payments  by  Pur- 
chaser. 
Remedies  of  vendor,  719 

Action  for  breach  of  contract,  see  infra, 
Action  ,for  Breach  of  Contract  by 
Vendor. 

Action  for  purchase  price,  see  infra,  Ac- 
tion for  Purchase  Price. 
Rents  and  promts  (see  infra,  Accounting  for 
Rents    and    Profits  ;    Interest  and 
Rents  and  Profits)  : 

Representation  as  to  amount  of  rental,  658 
Repairs,  see  infra,   Compensation   for  Im- 
provements, Repairs,  and  Taxes. 
Rescission   (see  infra,  Abandonment;  For- 
feiture), 642 

Accounting  for  rents  and  profits,  see  in- 
fra, Accounting  for  Rents  and 
Profits. 

Bad  bargain,  653 

Burden  of  proof,  679 

Clear  proof  required,  680 

Compensation  for  improvements,  repairs, 
and  taxes,  see  infra,  Compensation  for 
Improvements,  Repairs,  and  Taxes. 

Concealment  and  failure  to  disclose  facts, 
see  infra,  Concealment  and  Failure  to 
Disclose  Facts. 

Conditions  to  rescission,  646 

Default  of  plaintiff,  646 

Defense  to  action  for  purchase  money, 
643 

Deficiency  or  excess  of  quantity,  see  infra, 
Quantity  of  Land. 

Demand  and  offer  of  performance,  see  in- 
fra, Demand  and  Offer  of  Perform- 
ance. 

Discretion  of  court,  642 
Duress,  675 

Effect  of  rescission,  646 

Election  binding,  643 

Election  made  in  reasonable  time,  643 

Election  to  rescind,  643 

Entire  contract,  67s 

Evidence,  679 

Clear  proof  required,  680 

Illustrations,  680 

Sufficiency  and  weight,  680 
Executed  contracts,  653 
Failure  of  vendee  to  perform,  671 

Failure  of  consideration,  672 

Failure  to  p:iy  purchase  price,  671 

General  rule,  671 

Notice  of  rescission.  672 
Fraud  and  misrepresentation,  654 

Agency,  664 

Concealment  and  failure  to  disclose  facts, 
see  infra,  Concealment  and  Failure 
to  Disclose  Facts. 
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VENDOR  AND  PURCHASER, . cont'd. 
Rescission,  cont'd. 
Fraud  and  misrepresentation,  cont'd. 
Damages,  663 

Declaration  of  intentions,  655 

Executed  contracts,  670 

Future  improvements,  655 

Honest  mistake,  663 

Inadequacy  of  price  as  evidence  of  fraud, 

673 
Intent,  663 
Intention,  655 

Intention  of  third  persons,  655 

Knowledge  of  falsity,  663 

Materiality  of  representation  and  right 
to  rely  thereon,  see  infra,  Material- 
ity of  Representation  and  Right  to 
Rely  Thereon. 

Prejudice,  663 

Promises,  654 

Reliance  on  representations,  see  infra, 
Reliance  on  Representations. 

Representation  of  fact,  654 

Sales  by  agent,  664 

Statements  of  opinion,  655 

As  to  quantity  and  location,  656 
As  to  title,  655 
As  to-  value  and  quality,  656 
General  rule,  655 

Vendor's   knowledge   of    falsity  imma- 
terial, 663 
Grounds  of  rescission,  653 
Inadequacy  of  price,  673 
Inadequacy    of   price    and  incompetency, 

673 

Incompetency  of  parties,  673,  674 
Insanity,  674 
Intoxication,  674 
Laches,  677 

Delay  excused,  679 

General  rule,  678 

Illustrations,  679 

Prompt  action  necessary,  677 

Renewal  of  time,  679 

What  is  reasonable  time,  678 
Loss  of  right  to  rescind,  675 
Mistake,  664 

Boundaries,  665 

Executed  contract,  665 

Identical  land  secured,  665 

Interest  of  vendor,  665 

Location  of  land,  665 

Mistake  of  fact,  664 

Mistake  of  law,  665 

Quantity  of  land,  665 

Title,  665 
Notice  of  rescission,  672 
Option  to  rescind,  643 
Parol  rescission,  645 
Partial  rescission,  675 
Performance  of  contract,  666 

Failure  of  vendor's  title,  666 

General  rule,  666 
Plaintiff  must  not  be  in  default,  646 
Quantity  of  land,  see  infra,  Quantity  of 

Land. 
Ratification,  675 

Recovery  of  payments  by  purchaser,  see 
infra,  Recovery  of  Payments  by  Pur- 
chaser. 

Rescission  by  agreement  of  parties,  644 
Conduct  of  parties,  644 
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VENDOR  AND  PURCHASER,  cont'd. 
Rescission,  cont'd. 
Rescission  by  agreement  of  parties,  cont'd. 
Consideration  for  agreement  to  rescind, 
645 

Consummation  of  agreement,  644 
Effect  of  rescission,  646 
Notice,  646 
Parol  rescission,  645 
Provision  in  contract,  645 
Right  to  rescind,  644 
Return   of   consideration   by   vendor,  see 
infra,    Return    of    Consideration  by 
Vendor. 

Return  or  tender  of  deed  or  possession  by 
vendee,  see  infra,  Return  or  Tender  of 
Deed  or  Possession  by  Vendee. 

Rule  of  status  qua,  647 

Scope  of  section,  642 

Severable  contract,  675 

Status  quo,  647 

Total  rescission,  675 

Vendor's  option,  643 

Waiver  or  ratification,  675 

Acceptance  of  possession  or  deed,  676 

Additional  negotiations,  677 

Extension  of  time  of  performance,  677 

General  rule,  675 

Illustrations,  677 

Lease  or  sale,  677 

Payments  made  or  secured,  677 

Receipt  of  payment,  677 

Retention  and  use,  676 

Rights  of  others  intervening,  677 

Right  to  damages,  676 

Right  to  rescind  not  known,  676 

Several  grounds,  676 

Suit  for  purchase  price,  677 

Use  of  consideration  by  vendor,  677 

Weak  mind,  674 

What  constitutes  election,  643 
Return  of  consideration  by  vendor,  647 

Canceled  notes.  648 

Equity  compelling  upon  rescission,  648 

Everything  of  value  received  may  be  re- 
turned, 643 

General  rule,  647 

Necessity  of  rescission,  647 

Outstanding  notes,  648 

Substantial  compliance,  649 

Tender  unnecessary,  649 
Return  or  tender  of  deed  or  possession  by  vendee, 
649 

Estoppel  of  vendor,  650 

Fraud,  649 

Offer  to  rescind,  650 

Quitclaim  deed,  650 

Refusal  to  receive  property,  649 

Rescission,  649 

Retention  or  possession  as  indemnity,  649 
Sufficiency  of  tender,  650 
Title  or  possession  not  in  vendee,  649 
Rights  and  liabilities  arising  out  of  contract  of 
sale,  703 

As  between  co-purchasers,  see  infra,  Co- 
Purchaser. 

As  between  vendor  and  purchaser,  703 

Assessments,  see  infra,  Taxes  and  As- 
sessments. 
Crops,  717 

Estoppel  to  deny  vendor's  title,  see  infra. 
Estoppel  to  Deny  Vendor's  Title. 

Volume  XXIX. 


Vendor  and  Purchaser. 


INDEX. 


Vendor  and  Purchaser. 


VEND  Oil.  AND  PURCHASER,  cont'd. 
Bights  and  liabilities  arisiug  out  of  contract  of 
3ale,  co nl  d. 
As  between  vendor  and  purchaser,  cont'd. 
Expenses,  see  infra,  Expenses. 
Fixtures,  717 
Improvements,  717 

Interest  and  rents  and  profits,  see  infra, 
Interest  and  Rents  and  Profits. 

Nature  of  the  relation,  see  infra,  Nature 
of  the  Relation. 

Right  to  possession,  see  infra,  Right  to 
Possession. 

Right  to  recover  for  injuries  to  land,  see 
infra,  Right  to  Recover  for  Injuries 
^        to  Land. 

Taxes,  see  infra,  Taxes  and  Assess- 
ments. 

Waste,  717 

Who  bears  losses,  see  infra,  Who  Bears 
Losses. 
As  to  third  persons,  718 
Who  entitled  to  gains,  715 
Right  to  possession,  704 

Construction  of  contract  as  to  possession 
70S 

Damages  for  being  kept  out  of  possession, 
706 

Effect  of  failure  to  give  possession,  705 
Executory  contract,  704 
General  rule,  704 
Keys,  70s 

Possession  after  conveyance  given,  705 

Purchaser  has  no  right  to  possession,  704 

Rents  and  profits,  706 

Symbol  of  possession,  705 
Right  to  recover  for  injuries  to  land,  715 
Satisfactory  title,  617 
Separable  or  entire  contract,  605 
Sold,  603 

Special  assessments,  see  infra,  Taxes  and 

Assessments. 
Statu  quo,  649 
Status  quo,  647 
Statute  of  frauds,  886 

Action  by  vendor  on  vendee's  note,  808 

Agents,  892 

Agreement  as  to  quantity  of  land  sold, 
896 

Agreements  by  vendee  to  pay  vendor  part 
of  proceeds  of  resale,  897 

Agreements  creating  parol  liens,  895 

Agreements  for  parol  reservation,  894 

Agreements  for  redemption,  897 

Agreements  to  devise,  893 

Agreements  to  pay  consideration,  894 

Agreements  to  pay  incumbrances,  895 

Agreements  to  reconvey,  896 

Agreements  to  revive  dead  contracts,  897 

Agreements  with  agents,  892 

Assignment  of  interest  derived  from  con- 
tract of  sale,  902 

Auction  sales,  887 

Confirmation  by  court,  888 

Construction  of  the  statute,  887 

Contracts  for  sale  in  general,  886 

Contracts  relating  to  mines,  888 

Division  fences,  890 

Equitable  estates,  888 

Fixtures,  891 

Improvements,  891 

Joint  purchasers,  see  infra,  Co-purchasers. 
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VENDOR  AND  PURCHASER,  cont'd. 
Statute  of  frauds,  cont'd. 
Joint  purchases,  899 

Division   of   profits   with  third  person, 
899 

General  rule,  899 

Joint  acquisition  of  title  to  public  land, 

899 

Judicial  sales,  887 
Kind  of  contract,  892 
Kind  of  interest,  888 
Kind  of  sales,  887 

Lien  of  purchaser  for  purchase  money  paid, 
838 

Mines  and  mining  claims,  888 
Pennsylvania,  887 
Possessory  interest,  888 
Proceeds  of. resale,  897 
Provisions  of  the  statutes,  886 
Quantity  of  land  sold,  896 
Recovery  for  use  and  occupation  of  land, 
841 

Redemption,  897 
Resale,  proceeds  of,  897 
Shares  of  mining  company,  889 
Sheriff's  sales,  888 
Signature  : 

Signature  by  vendor  of  land  sufficient, 
859 

Waiver  by  vendor  or  purchaser,  812 
Sufficiency  of  tender,  692 

As  to  place,  695 

As  to  time,  692 

Conditional  tender,  695 

Conforming  to  terms  of  contract,  696 

Insufficiency  of  tender  as  evidence  of  read- 
iness to  perform,  697 

Meaning  of  tender  in  case  of  concurrent 
promises,  696  « 

Must  be  unconditional,  69s 

Objections  must  be  made  at  time  of  tender, 
696 

Place,  695 

Reasonable  time,  695 

Time  not  fixed  by  contract,  695 

Time  of  performance  fixed  by  contract,  692 

After  day  fixed,  692 

After  suit  begun,  693 

Before  appointed  time,  693 

Change  in  time,  693 

General  rule,  692 

On  day  fixed,  692 

Time  not  of  essence,  692 

Time  of  essence,  693 

Waiver  of  tender  at  exact  time,  693 

When  time  is  of  essence,  693 
General  rule,  693 
Statutes,  693 
Time  of  contract,  694 
Time  of  essence  as  to  one  party,  694 
Time  of  essence  at  law,  694 
Time  of  essence  by  subsequent  notice, 
694 

When  time  not  of  essence,  692 
To  whom  made,  695 
Unconditional  tender,  695 
Waiver  of  objections  to  tender,  696 

Survey,  636 

Effect  of  survey  as  evidence,  636 
Implied  right  to  survey,  636 

Taxes,  see  infra,  Compensation  for  Improve- 
ments, Repairs,  and  Taxes. 
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VENDOR  AND  PURCHASER,  cont'd.  ' 
Taxes  and  assessments,  715 

After  time  fixed  for  completion,  717 

Agreement  to  convey  free  from  incum- 
brance, 716 

Assumption  of  taxes  by  purchaser,  716 

Before  making  contract,  715 

Between  contract  and  time  of  performance, 
716 

Outgoing,  716 

Unpaid  assessments  an  incumbrance,  613 
Telegrams : 

Acceptance,  596 
Tender  (see  infra,  Recovery  of  Payments  by 
Purchaser;   Return  of  Consideration 
by  Vendor;  Return  or  Tender  of  Deed 
or  Possession  by  Vendee),  686 

Forfeiture,  683 

Generally,  687 

Necessity  of  tender,  see  infra,  Necessity 
of  Tender. 

Preparation  of  deed,  see  infra,  Prepara- 
tion of  Deed. 

Sufficiency  of  tender,  see  infra,  Suffi- 
ciency of  Tender. 

Waiver  and  excuse  of  tender,  see  infra, 
Necessity  of  Tender. 

Waiver  of  objections  to  tender,  696 

Waiver  of  tender  at  exact  time  fixed, 
693 

Time,  see  infra,  Sufficiency  of  Tender. 
Time  of  acceptance,  see  infra,  Offer  and 

Acceptance. 
Time  of  performance,  699 

General  rule,  699 

Reasonable  time,  699 

What  is  reasonable  time,  700 
Title : 

Bond  for  title,  see  infra,  Bond  for  Title. 
Damages  arising  from  partial  failure  of 
title,  642 

Estoppel  to  deny  vendor's  title,  see  infra, 

Estoppel  to  Deny  Vendor's  Title. 
Executory  contracts,  606,  623 

Abstract  showing  title,  617 

Approval  of  third  parties,  617 

By  whom  made,  610 
By  vendor,  610 
Legal  representative,  610 

Caveat  emptor,  624 

Clear  title,  see  infra,  Clear  Title. 

Covenants  against  defective  title,  625 

Deed  conveying  title,  616 

Defective  title  as  affecting  purchaser's 
obligations  and  rights,  see  infra,  De- 
fective Title  as  Affecting  Pur- 
chaser's Obligations  and  Rights. 

Express  stipulations  concerning  title, 
614 

Free  from  incumbrances,  616 

Good  and  sufficient  or  warranty  deed, 

see  infra,  Good   and   Sufficient  or 

Warranty  Deed. 
Good  title  of  record,  616 
Incumbrances,  616 
Knowledge  of  defects,  624 
Necessity  for  good  title,  see  infra,  Good 

Titlf.. 
Quitclaim  deed,  616 
Right,  title,  and  interest,  616 
Satisfactory  title,  617 
Title  clear  of  taxes,  616 
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VENDOR  AND  PURCHASER,  cont'd. 
Title,  cont'd. 
Failure  of  vendor's  title  (see  infra,  Rescis- 
sion), 666 
Effect  of  vendee's  retaining  possession, 
669 

Encumbered  title,  669 
Estoppel  to  rescind,  669 
Eviction,  670 

Executed  contract  under  general  war- 
ranty deed,  670 
Fraud,  671 
General  rule,  666 
Inconsiderable  failure  of  title,  668 
Main  inducement,  668 
No  title  when  contract  made,  666 
Partial  failure  of  title,  667 
Separate  contracts,  669 
Title  perfected,  667 

Transfer  title  previous  to  performance, 

667 

Where  time  is  not  of  the  essence,  666 
Where  time  is  of  the  essence  of  the  con- 
tract, 666 

Materiality  of  representations  as  to  title, 

657 

Misrepresentation  as  to  title,  655 
Mistake  as  to  vendor's  title,  665 
Partial  failure  of  title : 

Abatement   for  partial   failure  of  title, 

632 

Representations  as  to  title,  657 

Vendor's  duty  to  disclose  defective  title, 

662 

Title  retained  by  vendor  as  security  for  price, 

see  Vendor's  Lien. 
Trust  relation,  703 
Value : 

Market  value,  719 

Materiality  of  representation,  658 

Misrepresentation,  658 

Misrepresentation  as  to  value,  656 
Vendor's  equity,  731 
Vendor's  lien,  see  Vendor's  Lien. 
Waiver,  109S 

Knowledge  of  right,  1094 
Warranty  deed : 

Good  and  sufficient  or  warranty  deed,  614 
Weak  mind,  674 
Who  bears  losses,  712 

Contract  not  complete,  713 

Deterioration  during  delay,  713 

Duty  of  vendor  in  possession,  714 
England,  714 

Grantor  in  possession,  714 
United  States,  714 

Vendor  in  possession  under  agreement, 

7i4 

General  rule,  712 

Losses  fall  on  purchaser,  713 

Eights  in  fire  insurance,  714 

Agreements  as  to  insurance,  715 

England,  714 
Options,  715 
United  States,  714 
Vendor  not  able  to  pay  at  time  of  loss, 

713 

Who  entitled  to  gains,  715 
Wilful  default,  712 
Wills  distinguished,  606 

VENDOR'S  EQUITY,  731 
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VENDOR'S  LIEN,  732 

Against  whom   enforceable,  see  infra,  En- 
forcement of  Lien. 
Assignment : 
Lien  expressly  reserved  in  conveyance,  790 
Assignment  of  agreement,  791 
Assignment  of  note,  790 
Distinguished  from  implied  lien,  790 
Illustrations,  790,  791 
Lien  assignable,  790 
Priorities,  791 
Series  of  notes,  791 
Title  retained  by  vendor  as  security  for  price, 
770 

General  rule,  775 
^      Illustrations,  775,  776 

Protection  of  assignee  by  equity,  775 
Subrogation,  776 
Assignment  of  lien,  749 

Effect  of  assignment  of  part  of  purchase- 
money  notes,  752 

Exceptions  to  rule,  751 

How  assigned,  751 

Illustrations,  750 

Reason  of  rule,  750 

Revival  of  lien,  751 

Vendor's  implied  lien  held  assignable,  749 
Vendor's  implied  lien  held  not  assignable, 
750 

Without  recourse,  752 
Attachment,  see  infra,  Priorities. 
Bills  of  exchange  and  promissory  notes  : 

Taking  security,  see  infra,  Waiver  of 
Lien. 

Bond  for  title,  see  infra,  Title  Retained  by 
Vendor  as  Security  for  Price. 

Burden  of  proof,  742,  743,  760 
Waiver  of  lien,  762 

Conflict  of  laws,  758 

Consideration,  see  infra,  Nature  of  Debt 

Secured. 
Constructive  trust,  735 
Contracts : 

Not  based  on  contract,  734 
Corporation : 

Lien  in  favor  of  corporation,  748 
Coverture,  754 
Creditors,  757 

Judgment  lien  preferred  to  vendor's  lien, 
758 

Judgment  rendered  before  bill  filed  to  en- 
force vendor's  lien,  758 

Vendor's  lien  preferred  to  judgment  lien, 
757 

Vendor's  lien  preferred  to  lien  of  subse- 
quent attachment,  757 

Whether  lien  a  charge  on  land  as  against 
creditors,  757 
Crops : 

Lien  expressly  reserved  in  conveyance, 
787 

Damages  for  breach  of  contract,  742 

Debt  secured,  see  infra,  Nature  of  Debt 

Secured. 
Deed  of  trust : 

Lien  expressly  reserved  in  conveyance,  783 
Defenses,  758,  759 
Definition,  733 

Distinguished  from  other  liens,  733 
Dower,  754 
Eminent  domain : 

Land  taken  by  eminent  domain,  747 
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'ENDOR'S  LIEN,  cont'd. 
Enforcement  of  lien,  752 

Against  whom  enforceable,  753 

Assignee  in  insolvency  or  bankruptcy, 
754 

Burden  of  proof,  760 
Conflict  of  laws,  758 
Coverture,  754 

Creditors,  see  infra,  Creditors. 

Defenses,  758 

Devisees,  753 

Dowress,  754 

Heirs,  753 

Homestead,  754 

Limitations  of  actions,  759 

Persons  claiming  by  or  througli  vendee, 

753 
Privies,  753 

Purchasers  for  value  and  without  notice 
see  infra,  Purchasers  for  Value  and 
Without  Notice. 

Purchasers  with  notice,  see  infra,  Pur 
chasers  with  Notice. 

Volunteers,  754 
Enforcement    against    heirs    of  vendee, 

753 

How  enforced  in  general,  752 
Optional  remedies,  753 

Rule  that  remedy  at  law  must  be  exhausted, 

753 

Entire  contract,  745 
Equitable  interest  subject  to  lien,  747 
Equitable    mortgage,    see   infra,    Title  Re- 
tained by  Vendor  as  Security  for  Price. 
Equitable  security  for  purchase  money,  see 

infra,    Title    Retained    by    Vendor  as 

Security  for  Price. 
Estate  subject  to  lien,  see  infra,  Property  or 

Interest  Subject  to  Ljen. 
Estoppel,  769 
Execution  sale,  790 
Executors  and  administrators,  749 
Exhaustion  of  remedy  at  law,  753 
Existence  and  extent  of  lien,  738 

Burden  of  proof,  742 

Entire  contract..  745 

Existence  of  lien  in  general,  738 

Fraud,  745 

General  rule,  738 

Mistake,  745 

Nature  of  debt  secured,  see  infra,  Nature 

of  Debt  Secured. 
No  express  reservation,  741 
Presumption  in  favor  of  lien,  742 
Recital  of  payment  in  deed,  742 
Severable  contracts,  745 
Statute  of  frauds,  742 
Title  in  name  of  third  person,  746 
Where  sale  is  only  ostensible,  746 

Extent  of  lien,  see  infra,  Existence  and  Ex- 
tent of  Lien. 

Fraud,  745 

Waiver  of  lien,  767 

Fraudulent  conveyances,  746 

Guardian  and  ward : 

Lien  in  favor  of  guardian,  748 

History,  734 

Homestead,  754 

Husband  and  wife,  764 

Lien    expressly   reserved    in  conveyance, 
787 

Lien  not  affected  by  coverture,  754 
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VENDOR'S  LIEN,  cont'd. 
Implied  lien : 

Enforcement  of  lien,  see  infra,  Enforce- 
ment of  Lien. 

Existence  and  extent  of  lien,  see  infra, 
Existence  and  Extent  of  Lien. 

In  whose  favor  lien  exists,  see  infra,  In 
Whose  Favor  Lien  Exists. 

Operation  of  lien,  see  infra,  Operation  of 
Lien. 

Priorities,  see  infra,  Priorities. 

Property  or  interest  subject  to  lien,  see 

infra,  Property  or  Interest  Subject  to 

Lien. 

Recognition  of  lien,  see  infra,  Recognition 
of  Lien. 

Waiver  of  lien,  see  infra,  Waiver  of  Lien. 
Implied  vendor's  lien,  733 
Improvements : 

Improvements  by  vendee,  748 

Improvements  by  vendor,  748 

Lien  expressly  reserved  in  conveyance,  787 
Insolvency  and  bankruptcy : 

Assignee  in  insolvency  and  bankruptcy,  754 
Interest  subject  to  lien,  see  infra,  Property 

or  Interest  Subject  to  Lien. 
In  whose  favor  lien  exists,  748 

Agreement  to  pay,  purchase  money  to  third 
person,  749 

Assignment  of  lien,  see  infra,  Assignment 
of  Lien. 

Corporations,  748 

Generally,  748 

Guardian,  748 

Joint  vendors,  748 

Money  paid  by  third  person,  749 

Mortgagee  making  sale  on  credit,  748 

Partners,  749 

Person  advancing  money  to  vendee,  749 
Personal  representatives  of  vendor,  749 
Subrogation,  see  infra,  Subrogation. 
Tenants  in  common,  749 
Volunteers  not  entitled  to  lien,  749 

Joint  tenants  and  tenants  in  common,  749 

Joint  vendors,  748 

Judgment  at  law  for  debt  as  waiver  of  lien, 

768 

Judgment  lien,  see  infra,  Priorities. 
Jurisdictions  not  recognizing  implied  lien,  741 
Jurisdictions  recognizing  implied  lien,  737 
Laches,  769 

Land  affected  (see  infra,  Property  or  In- 
terest Subject  to  Lien),  734 

Landlord  and  tenant : 

Leasehold  subject  to  lien,  747 

Land  subject  to  lien,  see  infra,  Property  or 
Interest  Subject  to  Lien. 

Leases : 

Leasehold  subject  to  lien,  747 
Lien  expressly  reserved  in  conveyance,  779 
Assignment,  790 

Assignment  of  agreement,  791 

Assignment  of  note,  790 

Distinguished  from  implied  lien,  790 

Illustrations,  790,  791 

Lien  assignable,  790 

Priorities,  791 

Series  of  notes,  791 
Constructive  notice,  782 
Creation  of  lien,  784 

By  deed  of  conveyance,  784 
Any  part  of  deed,  784 


VENDOR'S  LIEN,  cont'd. 
Lien  expressly  reserved  in  conveyance,  cont'd. 
Creation  of  lien,  cont'd. 
By  deed  of  conveyance,  cont'd. 
Intention,  784 
Recital  on  face  of  deed,  784 
What  words  will  create  lien,  784 
By  separate  instrument,  785 
Agreement  in  writing,  786 
General  rule,  786 
Illustrations,  785,  786 
Instances,  785 
Intention,  785 
Recital,  786 

When  language  inoperative  to  create 
security  in  legal  form,  786 
Deed  of  trust,  783 
Definition,  779 

Distinguished  from  implied  lien,  780 
Effect,  780 
Enforcement,  792 

Foreclosure,  792 

General  rule,  792 

Illustrations,  792 

Presumption  of  payment,  793 

Statute  of  limitations,  793 
Equitable  interest  of  vendor,  782 
Extent  of  lien,  780,  787 

Crops,  787 

Improvements,  787 

Married  women,  787 
Legal  interest,  782 
Limitations  of  actions,  793 
Mortgage  compared  with  reserved  lien,  781 
Nature,  780 

Notice  to  purchaser,  782 
Presumption  of  payment,  793 
Priorities,  789 

Assignees,  789 

Assignment,  791 

Constructive  notice,  789 

Execution  sale,  790 

Illustrations,  789,  790 

Mechanic's  liens,  790 

Notice,  789 

Subsequent  incnmbrancers,  789 

Subsequent  mortgage,  789 

Subsequent  purchaser,  789 
Purchase-money  mortgage,  780,  783 
Recognizance  in  United  States,  780 
Reserved    lien    compared    with  mortgage, 

781 

Subrogation,  791 

Subsequent  purchaser,  782 

Trust  deed  and  power  of  sale  mortgage,  783 

Waiver  of  lien,  788 

Bringing  action  at  law,  788 

General  rule,  788 

Intention,  788 

Taking  independent  security,  788 
Limitation  of  actions,  759 

Lien  expressly  reserved  in  conveyance,  793 
Title  retained  by  vendor  as  security  for 
price,  774,  778 
Married   women,    see   infra,    Husband  and 

Wife. 
Mechanic's  liens,  761 

Lien  expressly  reserved  in  conveyance,  790 
Minerals,  747 
Mines  and  mining  claims : 

Minerals  subject  to  lien,  747 
Mistake,,  74s 
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VENDOR'S  LIEN,  cont'd. 
Mortgages    (see   infra,    Priorities  ;  Title 
Retained  by  Vendor  as  Security  for 
Price)  : 

Lien  expressly  reserved  in  conveyance, 
see  infra,  Lien  Expressly  Reserved  in 
Conveyance.. 

Lien  in  favor  of  mortgagee,  748 

Priorities,  760 

Taking  mortgage  of  vendee  as  waiver  of 

lien,  766 
Nature  of  debt  secured,  743 

Agreement  to  pay  a  debt  744 

Agreement  to  support  the  vendor  for  life, 

745 

Breach  of  covenants,  744 

Collateral  obligations,  744 

Consideration  must  be  a  debt,  744 

Consideration  not  susceptible  of  accurate 
measurement,  745 

Conveyance  in  consideration  of  specific  ar- 
ticles, 743 

Exchange  of  lands,  743 

Fixed  debt,  744 

Illustrations,  744,  745 

Mixed  consideration,  745 

Mortgage  assumed  by  vendee,  744 

Personal  services,  743 

Sum  of  money,  743 

Title  failing  on  exchange,  744 
Nature  of  lien  (see  infra,  Title  Retained  by 

Vendor  as  Security  for  Price),  734 
Notice    (see  infra,  Priorities  ;  Purchasers 
for  Value  and  Without  Knowledge  ; 
Purchasers  with  Notice),  754 

Lien  expressly  reserved  in  conveyance,  782 
Operation  of  lien,  748 
Origin  of  lien,  734 
Ostensible  sale,  746 
Partnership,  749 
Payment : 

Recital  of  payment  in  deed,  742 
Possession : 

Independent  of  possession,  734 
Potential  existence,  736 
Presumption  in  favor  of  lien,  742 
Priorities,  757,  760 

Attachment,  757 

Contemporaneous  creation  of  liens,  761 

Creditors,  757 

General  rule,  760 

Illustrations,  760,  761 

Judgment  lien,  757,  758 

Lien  expressly  reserved  in  conveyance,  789 

Assignees,  789 

Assignments,  791 

Constructive  notice,  789 

Execution  sale,  790 

Illustrations,  789,  790 

Mechanic's  liens,  790 

Notice,  789 

Subsequent  incumbrancers,  789 
Subsequent  mortgage,  789 
Subsequent  purchaser,  789 
Mechanics'  liens,  761 
Mortgagee  with  notice,  760 
Private  international  law,  758 
Property : 

Vendor's  lien  not  property,  736 
Property  or  interest  subject  to  lien,  747 
Eminent  domain,  747 
Equitable  interest  subject  to  lien,  747 
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VENDOR'S  LIEN,  cont'd. 
Property  or  interest  subject  to  lien,  cont'd. 

Generally,  747 
Improvements,  748 
Improvements  by  vendee,  748 
Improvements  by  vendor,  748 
Land  taken  by  eminent  domain,  747 
Leasehold  subject  to  lien,  747 
Minerals,  747 

Only  particular  land  affected,  734 

Right  of  way  of  railroad,  747 
Purchase-money  mortgage,  see  infra,  Lien 

Expressly  Reserved  in  Conveyance. 
Purchasers  for  value  and  without  notice,  756 

General  rule,  756 

Illustrations,  757 

Lien  enforced  though  partial  failure  of 
title,  757 

Lien  expressly  reserved  in  conveyance,  782 
Lien  not  enforceable  against,  756 
Purchasers  with  notice,  754 
Actual  knowledge,  756 
Constructive  knowledge,  756 
Deed  showing  on  face  purchase  money  un- 
paid, 755 
Equitable  title,  755 
General  rule,  754 
Inquiry,  755 

Lien  enforceable  against  purchaser,  754 

Lien  expressly  reserved  in  conveyance,  782 

Proof  of  knowledge,  756 

Remaining  in  possession,  755 

Sufficiency  of  notice,  755 
Railroad's  right  of  way,  747 
Receipt : 

Waiver  of  lien,  768 
Recital  of  payment  in  deed,  742 
Recognition  of  lien,  736 

Doctrine  not  favored  in  United  States,  737 

England,  736 

Jurisdictions  not  recognizing  implied  lien, 
74i  _ 

Jurisdictions  recognizing  implied  lien,  737 
State  courts,  736 
United  States,  736 
United  States  courts,  736 

Remedy  at  law  must  be  exhausted,  753 

Reservation  of  lien,  see  infra,  Lien  Ex- 
pressly Reserved  in  Conveyance. 

Retention  of  title,  see  infra,  Title  Retained 
by  Vendor  as  Security  for  Price. 

Revival,  770 

Right  of  way  of  railroad,  747 

Security,  see  infra,  Title  Retained  by  Ven- 
dor as  Security  for  Price. 

Security  for  price,  see  infra,  Title  Retained 
by  Vendor  as  Security  for  Price. 

Severable  contracts,  745 

Sheriff's  sales,  790 

Specific  lien,  734 

Statute  of  fraud,  see  infra,  Verbal  Agree- 
ment. 

Subject  to  lien,  see  infra,  Property  or  In- 
terest Subject  to  Lien. 

Subrogation,  752 

Execution  creditor,  752 
General  rule,  752 
Illustrations,  752 

Lien  expressly  reserved  in  conveyance,  791 
Paying  off  vendor's  lien,  752 
Title  retained  by  vendor  as  security  for 
price,  776 
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VENDOR'S  LIEN,  cont'd-. 

Taking  security,  see  infra,  Waiver  of  Lien. 

Title  in  name  of  third  person,  746 

Title  retained  by  vendor  as  security  for  price, 

770 

Assignability,  775 

General  rule,  775 

Illustrations,  775,  776 

Protection  of  assignee  by  equity,  775 

Subrogation,  776 
Enforcement,  777 

Concurrent  remedies,  777 

Nature  of  proceeding,  777 

Offer  of  performance,  777 

Relation  of  mortgagor,  779 

Statute  of  limitations,  778 

Tender  of  deed,  778 
England,  771 
Extent,  773 
General  rule,  770 
Interest  of  vendee  realty,  772 
Interest  of  vendor  personalty,  772 
Legal  title  in  vendor,  771 
Lien  of  indefeasible  character,  770 
Limitation,  774 

Limitation  of  actions,  774,  778 
Nature  of  lien,  771 
Operation, _  773 

Retention  of  title  sufficient,  773 
Satisfaction  of  debt,  774 
United  States,  772 
Waiver,  776 

Actual  receipt  of  purchase  money,  777 

Estoppel,  776 

Execution  on  judgment,  776 

General  rule,  776 

Independent  security,  776 

Pursuing  legal  remedy,  776 
Trust  deeds  and  power  of  sale  mortgages  : 

Lien  expressly  reserved  in  conveyance,  783 
United  States,  736 
United  States  courts,  736 
Verbal  agreement,  742 
Voluntary  donee,  754 
Volunteers  not  ntitled  to  lien,  749 
Waiver : 

Title  retained  by  vendor  as  security  for  price, 

776 

Actual  receipt  of  purchase  money,  777 
Estoppel,  776 

Execution  on  judgment,  776 

General  rule,  776 

Independent  security,  776 

Pursuing  legal  remedy,  776 
Waiver  of  lien,  762 

Acknowledgment  of  payment,  768 

Burden  of  proof,  762 

Estoppel,  769 

Express  contract,  768 

General  rules,  762 

Intention,  762 

Judgment  at  law  for  debt,  768 
Laches,  769 

Lien  expressly  reserved  in  conveyance,  788 

Bringing  action  at  law,  788 
General  rule,  788 
Intention,  788 

Taking  independent  security,  788 
Presumption,  762 
Receipt,  768 
Revival,  770 
Right  to  waive,  762 

II 


VENDOR'S  LIEN,  cont'd. 
Waiver  of  lien,  cont'd. 
Security,  763 
Taking  security,  763 

Bill  of  exchange  of  vendee  accepted  by 

third  person,  764 
Checks,  765 
English  rule,  764 
Exceptions,  764 
Express  agreement,  766 
Fraud,  767 

General  rule  is  that  lien  is  waived,  763 
Husband  and  wife,  764 
Mortgage  of  vendee,  766 
Note  of  subvendee,  765 
Note  of  third  person  indorsed  by  vendee, 
764 

Note  of  vendee  made  to  third  person, 
765 

Personal  security  of  vendee,  764 
Recital  of  payment  in  deed,  765 
Renewal  of  note,  765 
Security  of  third  person,  763 
Security    other    than    undertaking  of 

vendee,  766 
Separate  security,  766 
Vendee's  bond  with  security,  764 
Vendor  accepting  bill,  bond,   or  other 

obligation  as  a  satisfaction,  765 
Worthless  pledge  or  mortgage,  767 
What  constitutes  waiver,  763 
Without  recourse,  752 

VENIRE,  794 

VENIRE  FACIAS,  794 

VENIRE  FACIAS  DE  NOVO,  794 

VENTRE  INSPICIENDO,  794 

VENUE,  794 

VERACITY,  794 

VERBAL  ACTS,  794 

VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  795 

Accept,  978 

Acceptance  (see  infra,  Delivery,  Accept- 
ance, and  Receipt  of  Goods),  855,  857, 
859,  860,  874 

Acceptance  of  bills,  etc.,  911 

Acceptance  of  payment,  971 

Accord  and  satisfaction : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  956 

Adoption  of  statute,  see  infra,  Origin  and 
Adoption  of  Statute. 

Agency ; 

Agreements  with  agents  for  sale  of  lands,  892 

Agreement  to  procure  conveyance,  893 
Contracts  to  buy  or  sell  for  another,  892 
Entire  contract,  893 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  956 
Delivery,  acceptance,  and  receipt  of  goods : 
Authority  of  agent,  977 
Effect  of  nonacceptance  by  agent,  977 
Oral  evidence  as  to  authority  of  agent 

to  receive  and  accept,  978 
Ratification  of  agency,  977 
Sufficiency  of  delivery  to  and  receipt  and 
acceptance  by  agent,  977 
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Verbal  Agreements. 


VERBAL,     AGREEMENTS      ( STATUTE 

OF  FRAUDS),  cont'd. 
Agency,  cont'd. 
Signature  by  agent,  939 

Agency  may  be  shown  by  parol,  864 
Agent  may  sign  in  own  name,  864 
Agent  must  have  due  authority,  861 
Authority,  861 

Authority  to  bind  principal  as  surety, 
863 

Authority  to  convey  distinguished  from 
authority  to  contract  to  convey,  862 

Authority  to  execute  for  more  than  one 
year,  863 

Authority  to  execute  lease  for  one  year, 
863 

Authority  to  execute  sealed  instruments, 
862 

Broker  as  agent  of  both  parties,  861 
General  rule,  861 

Name  of  principal  need  not  appear,  864 
One  party  cannot  be  agent  of  the  other, 
861 

Parol  authority  to  contract  for  sale  of 
lands,  861 

Parol  authority  to  contract  for  sale  of 

personal  property,  861 
Ratification,'  863 

Seal  considered  of  no  value,  862 
Signature  in  name,  863 
Sub-agent,  863 

When  agent  of  one  party  cannot  bind  the 
other,  861 

Written  authority  to  contract  for  sale  of 
lands,  862 
Agreements  for  redemption,  897 
Agreements  in  consideration  of  marriage,  939 

Actual  fraud,  940 

Breach  of  promise  of  marriage,  940 
Executed  contracts,  941 
Fraud,  940 
General  rule,  939 

Marriage  not  part  performance,  941 
Not  limited  to  husband  and  wife,  940 
Parol  contracts,  940 
Part  performance,  941 

Postnuptial  settlement  in  pursuance  of 
antenuptial  parol  agreement,  940 

Promise  of  marriage,  940 

Promise  of  marriage  not  agreement  made 
in  consideration  of  marriage,  940 

Provision  of  the  statute,  940 

Recital  of  parol  agreements,  940 

Validity  of  contracts,  939 

When  evidence  of  parol  contract  admis- 
sible, 940 

Where  consideration  other  than  marriage, 
940 
Alteration : 

Alteration  of  contract  of  sale,  957 

Alteration  of  memorandum,  875 

Surrender  by  cancellation  or  alteration,  903 
"  Another,"  913 
Application  of  payment,  971 
Arbitration  and  award : 

Agreement  to  arbitrate,  877 

Executors  and  administrators,  904 
Assignee  for  the  benefit  of  creditors  : 

Where  assignee  may  plead  statute,  809 
Assignment  or  surrender  of  estates  or  interests 
in  land,  899 

Alteration,  903 
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VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS),  cont'd. 
Assignment  or  surrender  of  estates  or  interests 
in  land,  cont'd. 
Cancellation,  903 
Dower  interests,  901 
Easements,  901 
Equitable  title,  900 
General  rule,  899 
Illustrations,  900 

Interest  derived  from  contracts  of  sale,  902 
Leasehold  interests,  901 
Mortgages,  902 

Parol  agreement  giving  precedence  to  sec- 
ond mortgage,  900 
Particular  estates  or  interests,  901 
Rights  resting  upon  possession  only,  900 
Surrender  by   cancellation   or  alteration, 
903 

Surrender  by  redelivery,  903 
Whether  within  the  statute,  899 
Attachment : 

Forbearance  to  levy  attachment,  933 
Attorney  and  client,  810 
Auction  and  auctioneers : 

Auctioneer's  memorandum  must  show  terms 

of  sale,  873 
Auctioneer's  entry  must  show  vendor,  865 
Auctioneer's  memorandum,  855 
Auction  sales,  887 

Acceptance  of  part  of  goods,  993 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  957 
Auctioneer's  entry,  852 
Barter : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  957 
Bill  of  goods,  832  t 
Bills  of  exchange  and  promissory  notes : 
Acceptance  of  bills  and  orders,  911 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  960 
Guaranty  of  note,  908 
Payment  by  note,  970 
Bought  and  sold  notes,  852 

Broker's  bought  and  sold  notes  must  agree 
as  to  terms,  874 
Boundaries : 

Agreements  as  to  boundary  lines,  881 
Breach  of  promise  of  marriage,  940 

Contracts  not  to  be  performed  within  a 
year,  946 

Contracts  possible  of  performance  within 
year,  948,  950 
Brokers  (see  infra,  Agency)  : 

Broker  as  agent  of  both  parties,  861 
Broker's  entry,  852 

Broker's  memorandum  must  show  parties, 
865 
Build : 

Agreement  to  build  or  repair,  877 
Burden  of  proof : 

Acceptance  and  receipt  of  goods,  995 
Cancellation,  903 
Carriers : 

Delivery  to  carrier,  988 
Check : 

Payment  of  check,  970 
Choses  in  action : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  960 
Sale  of  things  in  action,  980 

Volume  XXIX. 


Verbal  Agreements. 


INDEX. 


Verbal  Agreements. 


VERBAL  AGREEMENTS  ( STATUTE 
OF  FRAUDS),  cont'd. 

Collateral  promises,  see  infra,  Promises  to 
Answer  for  the  Debt,  Default,  or  Mis- 
carriage of  Another. 

Community  property,  882 

Conditional  sales,  958 

Conflict  of  laws,  see  infra,  Private  Inter- 
national Law. 
Confirmation  by  court  essential,  888 
Consideration : 

Agreement  to  pay  consideration,  894 
Marriage,  see  infra,  Agreements  in  Con- 
sideration of  Marriage. 
Memorandum : 

Consideration  for  guaranty,  869 
For  value  received,  869 
Guaranty,  869 
Manner  of  stating,  868 
One  dollar,  869 
Parol  evidence,  869 
Price  for  goods  must  be  stated,  868 
Price  for  land  must  be  stated,  868 
Price  must  be  stated,  868 
Promissory  note,  869 
Sealed  instrument,  869 
Value  received,  869 
Where  price  has  been  paid  in  full,  868 
New  consideration  beneficial  or  otherwise 
to   promisor,    see    infra,    Promises  to 
Answer  for  the  Debt,  Default,  or 
Miscarriage  of  Another. 
Oral  contracts  as  consideration  for  other 

promises,  821 
Parol  evidence,  871 

Promises  to  answer  for  the  debts,  defaults, 

or  miscarriage  of  another,  910 
Separable   provisions   must   have  distinct 

consideration,  827 
Construction  of  statutes,  806 
Construction  in  equity,  806 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  953 
English    construction   adopted   in  United 

States,  806 
Federal  act  of  1862,  807 
Federal  courts  follow  state  construction, 

807 

General  rule,  806 
Sale  of  lands,  887 

Statute    should    be    liberally  construed, 

806 

Constructive  delivery,  see  infra.  Delivery, 

Acceptance,  and  Receipt  of  Goods. 
Contractors  (see  infra,  Contracts  for  Manu- 
facture and  Sale  of  Goods) : 
Promises  by  owners  to  contractors,  sub- 
contractors, laborers,  or  materialmen,  see 
infra,  Promises  to  Answer  for  the 
Debt,  Default,  or  Miscarriage  of  An- 
other. 

Contracts  (see  infra,  Memorandum)  : 
Acceptance,  855,  857,  859,  860,  874 
Conflict  of  laws,  see  infra,  Private  Inter- 
national Law. 
Delivery,  855 
Offer,  857,  860,  874 
Waiver  by  acting  upon  contract,  811 
Written  contracts  not  made  binding,  812 

Contracts  completely  performed,  828 
Contracts  for  sale  of  goods,  831 
Contracts  in  consideration  of  marriage,  829 
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VERBAL     AGREEMENTS      ( STATUTE 
OF  FRAUDS),  cont'd. 
Contracts  completely  performed,  cont'd. 

Contracts  not  to  be  performed  within  one 

year,  831 
Contracts  relating  to  land,  829 
Dedication  of  land,  830 
Easements,  830 

Full  performance  on  one  side,  832 

Contracts  for  exchange  of  land,  834 
Contracts  for  sale  of  land,  832 
Contracts  not  to  be  performed  within  one 
year,  835 

Full  performance  as  to  conveyance  of 
land,  833 

Full  performance  as  to  part  of  agreement 

within  statute,  832 
Leases,  834 

Party-wall  agreements,  834 
Promise  to  pay  debts  of  another,  834 
Purchase-money  note  may  be  enforced, 

833 

General  rule,  828 
Leases,  830 
Licenses,  830 

Promises  to  pay  debt  of  another,  830 
Statute  has  no  application,  828 
Contracts  for  manufacture  and  sale  of  goods,  961 

Amendatory  statutes  including  goods  to  be 

made  by  seller,  967 
Carriages,  966 
Charcoal,  966 

Contract  to  cut  down  and  sell  trees,  963 
Distinction  dependent  upon  whether  goods 

are  made  in  course  of  ordinary  business 

of  seller  or  not,  965 
English  rule,  963,  964 
General  rule,  961 

Goods  manufactured  and  kept  for  sale,  but 

not  entirely  finished,  967 
House  building,  966 
Illustrations,  966 
Lumber,  966 
Massachusetts  rule,  964 
Monuments,  966 
New  York,  964 
Paper  of  specified  sizes,  966 
Printing,  964 

Question  of  law  and  fact,  967 
Question  whether  work  and  labor  consti- 
tute essential  consideration  of  contract, 

962 

Sale  of  goods  manufactured  or  to  be  manu- 
factured in  course  of  seller's  business  is 
within  statute,  965 

Sale  of  goods  to  be  manufactured  specially 
for  buyer  is  not  within  statute,  965 

Sale  of  products  of  soil  to  be  raised,  963 

Tendency  of  courts  to  limit  cases  excepted 
from  operation  of  statute,  962 

Timber  to  be  dressed  and  put  in  condition 
is  within  statute,  967 

Tombstones,  966 

Where  buyer  is  to  obtain  goods  from  manu- 
facturer, 963 
Where   goods   in   esse   are   to   be  made 

marketable,  966 
Where  labor  is  to  be  bestowed  by  seller  in 

removing  or  delivering  property,  963 
Whether  within  statute,  961 
Contracts  for  sale,  see  infra,  Vendor  and 
Purchaser, 
a  Volume  XXIX. 


Verbal  Agreements. 


INDEX. 


Verbal  Agreements. 


VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS  )  ,  cont'd. 
Contracts  for  the  sale  of  goods,  wares,  or  mer- 
chandise, 953 

Accord  and  satisfaction,  956 
Agency,  956 

Alteration  of  contract  of  sale,  958 
As  respects  price  or  value,  958 
As  respects  property  sold,  959 
Auction  sales,  957 
Barter,  957 

Bills  of  exchange  and  promissory  notes, 
960 

Bonds,  960 

Choses  in  action,  960 

Common-law  requisites  of  sale,  953 

Conditional,  958 

Cotenants,  956 

Construction  of  statute,  953 

Contracts  by  and  between  owners  in  com- 
mon, 956 

Contracts  completely  performed,  831 

Contracts  for  manufacture  and  sale  of 
goods,  see  infra,  Contracts  for  Manu- 
facture and  Sale  of  Goods. 

Contracts  of  agency,  956 

Contracts  of  partnership,  957 

Contracts  of  pledge,  956 

Contract  to  execute  a  mortgage,  956 

Corporate  stock,  961 

Crop  to  be  grown,  959 

Denned,  959 

Delivery,  acceptance,  and  receipt  of  goods, 
see  infra,  Delivery,  Acceptance,  and 
Receipt  of  Goods. 

Earnest,  see  infra,  Payment,  Part  Pay- 
ment, or  Earnest. 

Effect  of  noncompliance  with  statute,  997 
Contracts  declared  to  be  unenforceable 
and  void  when  statute  is  not  complied 
with,  997 
General  rule,  997 

Subsequent  compliance  with  statute,  999 
Title  and  rights  of  seller,  998 
Validity  of  contract,   consideration  for 

which  is  contract  within  statute,  998 
Void  and  unenforceable,  998 
Who  may  object  to  noncompliance,  999 

Entirety,  958 

Entirety  of  contract,  954 

Exchange,  957 

Executed  contracts,  831 

Executory  contracts  are  within  the  statute, 
955 

General  rule,  958 
Goods,  959 
Grass,  959,  960 
Growing  cultivated  crop,  960 
Illustrations  of  contracts  within  statute, 
954 

Interest  in  property,  954 
Joint    tenants    and   tenants   in  common, 
956 

Manufacture,  see  infra,  Contracts  for 
Manufacture  and  Sale  of  Goods. 

Meaning  of  words  "  goods,  wares,  or  mer- 
chandise," 959 

"  Merchandise  "  defined,  959 

Mortgages,  960 

Novation  and  kindred  contracts,  955 
Option  for  resale  to  seller,  958 
Partnership,  957 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Contracts  for  the  sale  of  goods,  wares,  or  mer- 
chandise, cont'd. 
Part  payment,  see  infra,  Payment,  Part 

Payment,  or  Earnest. 
Payment,  part  payment,  or  earnest,  see 
infra,    Payment,    Part    Payment,  or 
Earnest. 
Products  of  soil,  960 

Property  incapable  of  acceptance  and  re- 
ceipt in  part,  959 
Property  incapable  of  delivery  at  time  of 

sale,  959 

Property  incapable  of  manual  delivery,  959 
Property  owned  in  common,  959 
Provision  of  the  statute,  953 
Resale  to  seller,  958 
Rescinding  contract  of  sale,  957 
Rescission  of  contracts  of  sale,  957 
Sale  of  interest  in  property,  955 
Seventeenth  section  of  statute,  953 
Statutes    expressly    including    things  in 

action,  960 
Statutory  origin  of  rule  requiring  sales  of 

goods  to  be  in  writing,  953 
Stock,  961 

Subscription  for  corporate  stock,  961 
Terms  of  sale,  872 
Things  in  action,  960,  961 
What  contracts  within  statute,  953 
Where  price  is  indeterminable  at  time  con- 
tract is  made,  958 
Where   various    articles   are    bought  for 

separate  price,  958 
Writing,  953 
Contracts  in  consideration  of  marriage : 
Contracts  completely1  performed,  829 
Executed  contracts,  829 
Separable  provisions,  828 
Contracts  in  part  within  statute,  827 

Agreement  not  to  be  performed  within  one 
year,  828 

Agreement  to  pay  past  and  future  debts, 
828 

Alternative  contract,  827 
Contract  embracing  realty  and  personalty, 
828 

Contract  for  sale  of  goods,  828 
Contracts   in   consideration    of  marriage, 
828 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  954 
General  rule,  827 
Pro  tanto  enforcement,  827 
Separable  provisions   must  have  distinct 

consideration,  827 
Verbal  agreement  to  pay  off  incumbrance, 
827 

When  action  brought  upon  whole  contract, 
827 

When  part  within  statute  executed,  see 
infra,  Contracts  Partly  Performed. 
Contracts  not  to  be  performed  within  a  year, 
941,  946 

Contracts  completely  performed,  831 
Contracts  defeasible  within  one  year,  945 
Agreements    terminable    at    option  of 

parties,  945 
Conflict  of  authority,  945 
Contracts  depending  on  contingency  dis- 
tinguished, 945 
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Verbal  Agreements. 


VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS),  cont'd. 
Contracts  not  to  be  performed  within  a  year, 

cont'd. 

Contracts  defeasible  within  one  year,  cont'd. 
Contract  to  support  for  definite  period, 
945 

General  rule,  945 
Contracts  expressly  to  be  performed  within 

year,  946 
Contracts  not  within  statute,  946 
Contracts  possible  of  performance  within  year, 
946 

Actual  time  of  performance  not  material, 
949 

Contingency,  949 

Contracts  defeasible  within  year  distin- 
guished, 951 

Contracts  dependent  upon  contingency, 
949 

Contracts  depending  on  contingency  of 

death,  951 
Contracts  depending  on  death,  951 
Contracts  of  insurance,  950 
Contracts  performable  on  death,  952 
Contracts   performable   within  specified 

period  greater  than  a  year,  949 
Contracts  terminable  at  will  or  notice, 

952 

Contracts  to  continue  till  happening  of 
contingency,  950 

Contracts  to  support  another  for  indefi- 
nite time,  951 

Contracts  with  option  of  renewal,  952 

General  rule,  946 

Hiring  contracts,  948,  950 

Illustrations,  947,  948 

Not  within  statute,  947 

Partnership  contracts,  948 

Performance  depending  on  termination 
of  litigation,  950 

Promise  of  marriage,  948 

Right  to  require  performance  within  a 
year,  947 
Contracts  within  the  statute,  941 
Executed  contracts,  831 
Extension  for  more  than  a  year,  942 
Full  performance  on  one  side,  835 
Hiring  contracts  for  more  than  one  year, 

943 

Illustrations,  942 

Incapable  of  performance  within  a  year,  942 
Instalments,  942 
Leases,  943,  944 

Leases  for  more  than  one  year,  843 

Negative  contracts,  952 

One-year  contracts,  943 

One-year  contracts  to  commence  at  once, 

946 

One-year  contracts  to  commence  in  fatnro,  943 

General  rule,  943 
Hiring  contracts,  943 
Leases,  944 

Where  performance  to  begin  next  day, 

943 

Partnership  contract,  943 
Presumption  as  to  time  of  commencement, 
946 

Promise  not  enforceable  within  year,  942 
Provisions  of  the  statute,  941 
Separable  provisions,  828 
Statutes,  941,  942 


VERBAL     AGREEMENTS  (STATUTE 

OF  FRAUDS),  cont'd. 
Contracts  partly  performed,  831 

At  law,  831 

Full  performance  on  one  side,  832 

Contracts  for  exchange  of  land,  834 
Contracts  for  sale  of  land,  833 
Contracts  not  to  be  performed  within  one 
year,  835 

Full  performance  as  to  conveyance  of 
land,  833 

Full  performance  as  to  part  of  agreement 

within  statute,  832 
General  rule,  832 
Party-wall  agreements,  834 
Promises  to  pay  debt  of  another,  834 
Purchase-money  note  may  be  enforced, 

833 

Land  contracts,  832 

Part  performance  applicable  only  to  land 

contracts,  832 
Part  performance  of  no  avail  at  law,  831 
Eights  arising  from  part  performance,  836 

Contract  as  measure  of  damages,  842 
Action  for  property  transferred,  843 
Action  for  services,  843 
Action  for  use  and  occupation,  843 
General  rule,  842 

Employee   voluntarily    abandoning  con- 
tract, 840 

General  rule,  836 

Improvements,  840 

Lien  for  money  paid,  838 

No  recovery  unless  defendant  in  default, 
837 

Recovery  for  improvements,  840 
Recovery  for  money  loaned,  839 
Recovery  for  property  transferred,  839 
Recovery  for  services,  839 
Recovery  for  use  and  occupation  in  con- 
tract for  exchange  of  lands,  842 
Recovery  for  use  and  occupation  under 

contract  of  sale,  841 
Recovery  for  use  and  occupation  under 

stock  contract,  842 
Recovery  of  money  paid,  838 
Right  to  recover  for  part  performance, 
836 

Set-off  against  recovery,  844 
Conveyances,  see  infra,  Oral  Contracts  as 

Grounds  for  Defense  ;  Validity  of  Oral 

Conveyances. 
Corporation  vote,  852 

Credit,  see   infra,    Representation    as  to 

Credit  of  Another. 
Creditors,  808 

Assingees  for  creditors,  808, 

Mortgagee,  809 

Where  creditor  may  plead  statute,  808 
Crops,  889 

Contracts   for  manufacture   and   sale  of 
goods,  963 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  959,  960,  963 
Fructus  industriales,  889 
Fructus  naturales,  889 
Intention  of  the  parties,  890 
Maturity  of  the  crops,  890 
Parol  reservation  to  grow  crops,  894 
Sale  of  crops,  889 
Title  passing  on  delivery,  890 
Whether  sale  of  crops  within  statute,  889 
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VERBAL     AGREEMENTS      ( STATUTE 
OF  FRAUDS),  cont'd. 
Damages : 

Agreement  to  pay  damages,  880 
Contracts  for  measure  of  damages,  842 
Action  for  property  transferred,  843 
Action  for  services,  843 
Action  for  use  and  occupation,  843 
General  rule,  842 
Damages  for  breach  of  oral  contract,  823 
Damages  not  recoverable,  823 
General  rule,  823 
Measure  of  damages,  824 
Pennsylvania  rule,  824 
Recovery  for  loss  of  bargain,  824 
Debt,  see  infra,  Promises  to  Answer  for 
the  Debt,  Default,  or  Miscarriage  of 
Another. 
Dedication : 

Agreement  to  dedicate,  878 
Contracts  completely  performed,  830 
Executed  contracts,,  830 
Deeds  (see  infra,  Estates  in  Lands): 
Deeds  as  memorandum,  852 
Delivery,  855 
Default,  see  infra,  Promises  to  Answer  for 
the  Debt,  Default,  or  Miscarriage  of 
Another. 
Delivery,  see  infra,  Memorandum. 
Delivery,  acceptance,  and  receipt  of  goods,  972 
"Accept,"  978,  981 
Acceptance  and  receipt  of  part,  991 
Auction  sales,  993 
Entirety  of  contract,  993 
General  rule,  991 

Intent  with  which  part  must  be  accepted 
and  received,  992 

Liability  of  buyer  for  part  accepted  and 
received,  993 

Quantity  which  may  be  accepted  and  re- 
ceived, 992 

Question  of  fact  for  jury  as  to  entirety 
of  contract,  994 

Receipt  and  acceptance  of  samples, 
993 

Samples,  993 

Sufficiency  of  acceptance  and  receipt  of 
part,  991 

Where  buyer  is  not  precluded  from  re- 
fusing to  accept  residue,  992 

Where  contract  is  indeterminate  as  to 
quantity  sold,  992 

Where  property  is  deliverable  and  pur- 
chase money  payable  at  different 
times,  994 

Where  property  sold  is  owned  in  sev- 
eralty, 993 
Where  seller  is  to  select  goods  for  buyer 
out  of  large  quantity,  992 
Acts  necessary,  980,  981 
Acts  of  buyer,  982 

Acts  of  ownership  by  buyer,  982 
Examination  of  goods  by  buyer,  984 
General  rule,  982 

Payment  of  insurance  and  freight  by 
buyer,  983 

Question  for  jury  as  to  reasonableness 
of  time,  984 

Retention  of  goods  by  buyer  for  unrea- 
sonable time,  984 

Sale  or  attempt  to  sell  goods  by  buyer. 
983 
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VERBAL     AGREEMENTS      ( STATUTE 
OF  FRAUDS),  cont'd. 
Delivery,  acceptance,  and  receipt  of  goods,  cont'd. 
Acts  of  buyer  which  may  be  acts  of  owner- 
ship or  for  benefit  of  buyer,  -982 
Acts  of  seller,  982 

Appropriation  of  goods  by  buyer,  979 
Auction  sales,  993 
Burden  of  proof,  995 
Buyer's  acts,  982 

By  whom  property  may  be  delivered,  accepted, 
and  received,  976 

Acceptance  by  executors  and  administra- 
tors, 978 
Authority  of  agent,  977 
Capacity  of  buyer  to  receive  and  accept, 
976 

Effect,  of  nonacceptance  by  agent,  977 
Executors  and  administrators,  978 
Joint  buyers,  978 

Oral  evidence  as  to  authority  of  agent 

to  receive  and  accept,  978 
Ratification  of  agency,  977 
Sufficiency  of  delivery  to  and  receipt 

and  acceptance  by  agent,  977 
Who  may  make  delivery,  976 
Who  may  receive  and  accept  goods,  976 
Carrier,  988 

Circumstances  of  particular  case,  978 
Clear  and  unequivocal  acts  necessary,  981 
Constructive  delivery,  989 
Delivery  to  carrier,  warehouseman  or  wharf- 
inger, 988 

Delivery  to  carrier  and  possession  by 

carrier  as  warehouseman,  989 
Insufficiency  of  delivery  to  carrier,  988 
Insufficiency  of  delivery  to  wharfinger, 
989 

Effect  of  acceptance  and  receipt,  996 

General  rule,  996 
Satisfies  statute,  996 

Where  terms  of  contract  are  in  dispute, 
997 

English  statute  making  recognition  of  con- 
tract sufficient,  986 
Evidence  of  acceptance  and  receipt,  995 

Burden  of  proof,  995 
Parol  evidence,  995 
Presumptions,  995 
Written  receipt,  996 
Insufficiency  of  mere  words,  980 
Intent  with  which  delivery,  acceptance,  and 

receipt  must  be  made,  980 
Marking,  980 
Measuring,  980 

Necessity  for  acceptance  and  receipt,  972 

General  rule,  972 

Insufficiency  of  mere  delivery  or  receipt 

of  goods,  973 
Statutes  dispensing  with  acceptance,  ^74 
Where  contract  is  in  writing,  974 
Necessity  for  acts,  980 

Necessity  of  final  and  absolute  appropria- 
tion of  goods  by  buyer,  979 
Parol  evidence,  995 
Pledge  and  sale  distinguished,  979 
Possession  of  buyer,  985 
Presumptions,  995 
Pursuant  to  contract,  979 
Pursuant  to  particular  contract,  979 
Putting  goods  in  deliverable  state,  979 
Quality  to  be  ascertained,  985 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Delivery,  acceptance,  and  receipt  of  goods,  cont'd. 
Quantity  to  be  ascertained,  985 
Question  of  law  and  fact  as  to  acceptance  and 
receipt,  994 
Entirety  of  contract,  994 
Mixed  question  of  law  and  fact,  994 
Questions  of  fact  for  jury,  994 
Questions  of  law  for  court,  995 
Review  of  findings  on  appeal,  995 
"  Receive,"  978,  981 

Requisites  of  acceptance  and  receipt,  978 
Retention  of  lien,  title,  or  possession  by 
seller,  936 

Illustrations,  987 

Possession  of  seller  must  be  after  rela- 
tions of  parties  have  been  changed,  987 
Retention  of  lien  or  title,  986 
Retention  of  possession  by  seller,  986 
Retention  of  possession  by  seller  pend- 
ing taking  of  inventory,  988 
Bight  of  buyer  to  refuse  to  accept  and  receive 
goods,  974 

Arbitrary  and  unreasonable  refusal,  975 
General  rule,  974 

Goods  corresponding  with  samples,  975 
Option  of  buyer  to  accept  and  receive 
goods  or  not,  974 

Samples,  993 

Seller's  acts,  982 

Setting  apart  goods,  980 

Sufficiency  of  acceptance  and  receipt,  978 

Symbolical  or  constructive  delivery,  989 
General  rule,  989 

Goods  must  be  susceptible  of  immediate 

delivery,  990 
Insufficiency  of  mere  taking  of  samples, 

991 

Intention  of  parties,  990 

Necessity  for  agreement  by  third  person 

to  hold  goods  for  buyer,  991 
Necessity  for  clear  and  unequivocal  acts, 

990 

Refusal  to  accept  bill  of  lading  after  its 

receipt,  990 
Requisites  of  order  given  by  seller  for 

goods,  991 
Sufficiency,"  989 
Things  in  action,  980 
Time  of  receipt  and  acceptance,  975 

Acceptance  and  receipt  on  Sunday,  976 
Order  in  which  receipt  and  acceptance 

must  be  made,  976 
Reasonableness    of    time    within  which 

goods  are  received  and  accepted,  976 
Subsequent   acceptance   and   receipt  of 

part,  975 

Subsequent  to  execution  of  contract,  975 
Sufficiency  of  subsequent  acceptance  and 

receipt,  975 
Sufficiency  of  subsequent  acceptance  and 
receipt  of  part,  975 
Value  to  be  ascertained,  985 
Warehouseman,  988 
Wharfinger,  988 
What  constitutes,  978 

Where  goods  are  in  possession  of  buyer 
prior  to  and  at  time  of  sale,  985 

Where  quantity,  value,  or  quality  is  to  be 
ascertained,  985 

Written  receipt,  996 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Devise : 

Agreement  to  devise,  see  infra,  Wills. 
Distress,  814 
Division  fences,  890 
Dower,  901 

Assignment,  901 

Discharge,  901 

Release,  901 
Earnest,  see  infra,  Payment,  Part  Payment, 

or  Earnest. 
Easements,  882 

Assignment  or  surrender,  901 

Contracts  completely  performed,  830 

Creation  of  easements,  882 

Executed  contracts,  830 
Enforcement  of  oral  contracts  in  equity,  845 

Equity  will  relieve  against  fraud,  845 

Failure  of  instrument  to  express  intention 
of  parties,  847 

Failure  to  perform  not  fraud,  846 

General  rule,  845 

Part  performance  of  contract  by  one  party, 
848 

Power  of  equity  over  absolute  conveyance, 
846 

Preventing  reduction  of  contract  to  writing, 
847 

Promise  to  reduce  contract  to  writing,  847 
Reformation  of  instruments,  847 
Refusal  of  one  party  to  perform,  846 

Equitable  estates,  888 

Equitable  mortgage,  880 

Equity,  see  infra,  Enforcement  of  Oral  Con- 
tracts in  Equity. 

Estates  at  will,  819 

Estates  from  year  to  year,  819 

Estates  in  lands,  875,  884 
Agency,  see  infra,  Agency. 
Agreements  as  to  boundary  line,  881 
Agreements  by  fiduciaries,  881 
Agreements  concerning  rent,  880 
Agreements  concerning  use  of  property,  880 
Agreements    relating    to    mortgages,  see 

infra,  Mortgages. 
Agreement  to  arbitrate,  877 
Agreement  to  build  or  repair,  877 
Agreement  to  convey  for  services,  878 
Agreement  to  dedicate,  see  infra,  Dedica- 
tion. 

Agreement  to  enlarge  estate,  878 
Agreement  to  exchange  land,  see  infra, 

Exchange  of  Lands. 
Agreement  to  give  land,  878 
Agreement  to  lease,  see  infra,  Leases. 
Agreement  to  partition,  see  infra,  Parti- 
tion. 

Agreement  to  pay  damages,  880 
Agreement  to  release,  880 
Agreement  to  warrant  title,  880 
Arbitration  and  award,  877 
Assignment,    see   infra,    Assignment  or 

Surrender  of  Estates  or  Interests  in 

Land. 
Boundaries,  881 
Build,  agreement  to,  877 
Collateral  agreements,  876 
Contracts  completely  performed,  829 
Contracts  for  sale,  see  infra,  Vendor  and 

Purchaser. 
Creation  of  lease,  see  infra,  Leases. 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Estates  in  lands,  cont'd. 
Crops,  88 1 

Damages,  agreement  to  pay,  880  ■ 
Dedication,  see  infra,  Dedication. 
Description  of  real  property,  see  infra, 

Memorandum. 
Discharge  of  claim  to  land,  877 
Easements,  see  infra,  Easements. 
Enlarge  estate,  agreement  to,  878 
Estoppel  affecting  title  to  land,  876 
Exchange,  see  infra,  Exchange  of  Lands. 
Executed  contracts,  829 
Expectancy,  881 
Fiduciaries,  881 

Full  performance  on  one  side,  832,  833,  834 
General  rule,  875 
Gift  of  land,  878 

Joint  purchases,  see  infra,  Joint  Pur- 
chases. 

Land  certificates,  881 

Landlord  and  tenant,  see  infra,  Leases. 

Lease,  see  infra,  Leases. 

Licenses,  see  infra,  Licenses. 

Mortgages,  see  infra.  Mortgages. 

Operation  of  law,  876 

Parol  evidence  invalid,  875 

Parol  evidence  of  title,  877 

Partnership,  see  infra,  Partnership. 

Part  performance,  see  infra,  Part  Per- 
formance. 

Performances : 

Full  performance  on  one  side,  832 

Personalty  and  realty  both  embraced  within 
same  contract,  828 

Release,  880 

Rent,  880 

Repair,  agreement  to,  877 

Sale,  see  infra,  Vendor  and  Purchaser. 

Sale  of  expectancy,  881 

Sale  of  undivided  interest,  882 

Services,  agreement  to  convey  for,  878 

Statutory  provisions,  875 

Surrender,  see  infra,  Assignment  or  Sur- 
render of  Estates  or  Interests  in 
Land. 

Undivided  interest,  882 
Use  of  property,  880 

Vendor  and  purchaser,  see  infra,  Vendor 

and  Purchaser. 
Verbal  agreement  purporting  to  pass  title, 

875,  877 
Warranty.  880 
Estoppel  affecting  title  to  land,  876 
Evidence  (see  infra,  Memorandum  ;  Parol 
Evidence  ;     Parol     Modification  of 
Written  Instruments)  : 
Acceptance,  see  infra,  Delivery,  Accept- 
ance, and  Receipt  of  Goods. 
Benefit  conferred  on  third  person  at  promisor's 
request,  924 
Admissions  of  promisor  or  promisee,  925 
Books  of  promisee,  924 
Charge  to  promisor  alone,  925 
Charge  to  third  person  and  promisor,  925 
Charge  to  third  person  and  promisor  not 

conclusive,  925 
Charge  to  third  person   at  promisor's 

request,  925 
Charge  to  third  person  not  conclusive, 
925 
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VERBAL     AGREEMENTS      ( STATUTE 
OF  FRAUDS),  cont'd. 
Evidence,  cont'd. 

Benefit  conferred  on  third  person  at  promisor's 
request,  cont'd. 
Charge  to  third  person  to  prevent  con- 
fusion, 925 
Demanding  payment  from  third  person, 
926 

Illustrations,  926,  927 
Inconclusive  circumstances,  927 
Interest  of  promisor,  927 
Miscellaneous  circumstances,  926 
Promisor  personally  interested,  927 
Statement  in  name  of  third  person,  926 
Strong,  924 

Taking  third  person's  notes,  926 
Very  strong,  924 

Where  third  person  alone  is  charged, 
924 

Delivery,  see  infra,  Delivery,  Acceptance, 
and  Receipt  of  Goods. 

Receipt  of  goods,  see  infra,  Delivery,  Ac- 
ceptance, and  Receipt  of  Goods. 

Waiver  by  failure  to  object  to  evidence, 
811 
Exchange : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  957 
Exchange  of  lands : 

Agreement  to  exchange  land,  878 

Full  performance  on  one  side,  834 

Recovery  for  occupation  and  use,  842 
Executed   contracts,    see   infra,  Contracts 

Completely  Performed. 
Execution : 

Forbearance  to  levy  execution,  933 
Executors  or  administrators,,  903 

Acceptance  of  goods  purchased,  978 

Application  of  statute,  904 

Collateral  promises,  904 

Consideration,  905 

Existence  of  assets,  904 

Payment  on  account,  905 

Personal  representative  is  not  bound  to 
plead  statute,  905 

Promises  by  executors  or  administrators, 
903 

Promise  to  arbitrate,  904 
Promise  to  pay  legacy,  904 
Expectancy,  881 

False  representations,  see  infra,  Representa- 
tions as  to  Credit  of  Another. 

Fences : 

Division  fences,  890 

Fixtures,  892 

Forfeit  deposited  by  parties  with  third  per- 
sons, 969 

Fraud    (see  infra,   Enforcement  of  Oral 
Contracts  in  Equity)  : 
Agreements  in  consideration  of  marriage, 
940 

Goods,  see  infra.  Contracts  for  the  Sale 

of  Goods,  Wares,  or  Merchandise. 
Government ,  see  infra.  United  States. 
Grantees,  see  infra.  Successors  in  Interest. 
Guaranty,  see  infra,  Promises  to  Answer 

for  the  Debts,  Default,  or  Miscarriage 

of  Another. 
Husband  and  wife,  see  infra,  Agreements  in 

Consideration  of  Marriage. 
Implied  contracts,  813 
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Verbal  Agreements. 


VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Improvements,  891 

Illustrations,  891 
Public  lands,  891 
Recovery  for  improvements,  840 
Sale  of  improvements,  891 
Incumbrances : 

Agreement  to  pay  incumbrances,  895 
Indemnity  contracts,  912 
Independent  contractors  (see  infra,  Contracts 
for  Manufacture  and  Sale  of  Goods) : 
Promises  by  owners  to  contractors,  sub- 
contractors, laborers,  or  materialmen,  see 
infra,  Promises  to  Answer  for  the 
Debt,    Default,    or    Miscarriage  of 
Another. 
Infants : 

Promises  to  answer  for  the  debts,  defaults, 
or  miscarriage  of  another,  910 
Initials,  857 

Instalments,  see  infra,  Contracts  Not  to  Be 

Performed  Within  a  Year. 
Insurance  companies,  810 
Interpretation   and   construction,  see  infra, 

Construction  of  Statutes. 
Joint  buyers : 

Acceptance  by  one  of  joint  buyers,  978 
Joint  purchases,  899 

Division  of  profits  with  third  person,  899 

General  rule,  899 

Joint  acquisition  of  title  to  public  land, 

899 

Joint  tenants  and  tenants  in  common  (see  infra, 

Joint  Purchasers)  : 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  956,  959 
Signature  by  joint  owners,  858 
Judicial  sales,  887 

Memorandum,  854 
Labor,    see   infra,    Contracts    for  Manu- 
facture and  Sale  of  Goods. 
Laborers : 

Promises  by  owners  to  contractors,  sub- 
contractors, laborers,  or  materialmen,  see 
infra,  Promises  to  Answer  for  the 
Debt,  Default,  or  Miscarriage  of  An- 
other. 

Land  certificates,  881 

Landlord  and  tenant,  see  infra,  Leases. 

Lands,  see  infra,  Estates  in  Lands. 

Leases,  884 
Agency,  863 

Agreement  concerning  rent,  880 
Agreement  to  lease,  878 
Amount  of  rental,  885 
Assignment  or  surrender,  901 

Necessity  of  writing,  901 

Parol  surrender,  901 

Pennsylvania,  901 

When  statute  excepts  leases  for  one  year, 

901 

Commencement  of  term  of  lease,  873 
Contracts  completely  performed,  830 
Contracts  not  to  be  performed  within  a 

year,  943,  944,  946 
Creation  of  leases,  884 
Duration  of  lease,  873  / 
Exception,  884 
Executed  contracts,  830 
Extensions,  886 
"  From  making  thereof,"  885 


VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Leases,  cont'd. 

Full  performance  on  one  side,  834 
Future  leases,  884 
General  rules,  884 
Leases  to  begin  in  futuro,  885 
One-year  contract  to  commence  at  once, 
946 

One-year  contract  to  commence"  in  futuro, 
944 

Recovery  for  use  and  occupation,  842 
Renewal  or  extension  of  written  lease,  886 
Renewals,  886 
Rental,  885 

Signature  by  one  party,  860 

Subleases,  885 

Supplemental  leases,  885 

Tenancies  at  will  and  from  year  to  year, 

885 
Time,  873 

Waiver  by  lessor  or  lessee,  812 

Where  lessee  may  plead  statute,  810 

Where  lessor  may  plead  statute,  808 
Letters : 

Letters  as  memorandum,  853 

Letter  to  third  person,  855 

Time  of  execution  of  memorandum,  854 
Licenses,  883 

Contracts  completely  performed,  830 

Creation  of  license,  883 

Cutting  timber,  883 

Defense  to  trespass,  884 

Executed  contracts,  830 

License  required  to  be  in  writing,  883 

Revocation  of  licenses,  883 
Liens : 

Agreements  creating  parol  liens,  895 
Enforcement  of  lien  against  land,  818 
Forbearance  to  file  lien,  935,  937 
Lien  to  purchaser  for  money  paid,  838 
Relinquishment  of  lien,  934 
Retention  of  lien,  title,  or  possession  by 
seller,  see  infra,  Delivery,  Acceptance, 
and  Receipt  of  Goods. 

Lord  Tcnterden's  Act,  see  infra,  Represen- 
tations as  to  Act  of  Another. 

Lost  memorandum,  875 

Lumber : 

Contracts  to  prepare  and  sell  lumber,  etc., 

966 

Manufacture : 

Contracts   for   manufacture   and   sale  of 
goods  (see  infra,  Contracts  for  Manu- 
facture and  Sale  of  Goods),  961 
Mark,  857 

Marriage   (see  infra,  Agreements  in  Con- 
sideration of  Marriage)  : 
Actual  fraud,  940 

Breach  of  promise  of  marriage,  940 
Contracts  not  to  be  performed  within  a 

year,  946 

Contracts  possible  of  performance  within 

year,  948,  950 
Executed  contracts,  941 
Fraud,  940 
General  rule,  939 

Marriage  not  part  performance,  941 
Marriage  not  the  consideration,  940 
Not  limited  to  husband  and  wife,  940 
Parol  contracts,  940 
Part  performance,  941 
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VERBAL     AGREEMENTS  (STATUTE 

OF  FRAUDS),  cont'd. 
Marriage,  cont'd. 

Postnuptial  settlement  in  pursuance  of  ante- 
nuptial parol  agreement,  940 

Promise  of  marriage,  940 

Promise   of  marriage  not   an  agreement 
made  in  consideration  of  marriage,  940 

Provisions  of  the  statute,  939 

Recital  of  parol  agreement,  940 

Validity  of  contracts,  939 

When  evidence  of  parol  contract  admis- 
sible, 940 

Where  consideration  other  than  marriage, 
940 

Marriage  settlements,  see  infra,  Agreements 
in  Consideration  of  Marriage. 

Master  and  servant : 

Agreement  to  convey  for  services,  878 
Contract  as  measure  of  damages,  843 
Contracts  depending  on  contingency,  949, 
950 

Contracts  expressly  to  be  performed  within 

one  year,  946 
Contracts  not  to  be  performed  within  a 

year,  943 

Contracts  possible  of  performance  within 
year,  950 

Contracts  to  be  performed  within  a  year, 
946 

Cutting  timber,  891 

One-year  contract  to  commence  at  once, 
946 

One-year  contract  to  commence  in  futuro, 
943 

Part  performance,  839 
Quantum  meruit,  839 
Recovery  for  services,  839 
Services  performed  under  agreement  to  de- 
vise, 840 

Where  employee  voluntarily  abandons  con- 
tract, 840 
Materialmen : 

Promises  by  owners  to  contractors,  subcon- 
tractors, laborers,  or  materialmen,  see  in- 
fra, Promises  to  Answer  for  the  Debt, 
Default,  or  Miscarriage  of  Another. 
Measure  of  damages,  see  infra,  Damages. 
Medical  services,  921,  922 
Memorandum,  84S 

Acceptance  of  account  by  administrator, 
851 

Account  books,  851 
Advertisement  for  sale,  851 
Affidavit,  851 
Agreement  for  lease,  851 
Alterations,  875 
Assignment  of  bid,  852 
Auctioneer's  entry,  852 
Auctioneer's  entry  must  show  vendor,  865 
Award,  852 
Bill  of  goods,  852 
Bill  of  sale,  852 
Bought  and  sold  notes,  852 
Broker's  entry,  852 
Certificate  of  stock,  852 
Conclnded  agreement  must  appear,  873 
General  rule,  873 

Offer  may  be  read  with  acceptance,  874 
Separate  writing  must  agree  as  to  terms, 
874 

Variations  or  conditions  annexed,  874 


VERBAL    AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Memorandum,  cont'd. 
Consideration,  868 

Consideration  for  guaranty,  869 

For  value  received,  869 

Guaranty,  869 

Manner  of  stating,  868 

One  dollar,  869 

Parol  evidence,  869 

Price  for  goods  must  be  stated,  868 

Price  for  land  must  be  stated,  868 

Price  must  be  stated,  868 

Promissory  note,  869 

Sealed  instrument,  869 

Value  received,  869 

Where  price  has  been  paid  in  full,  868 
Contents,  864 
Corporation  vote,  852 
Court  record,  852 
Deeds,  852 
Delivery,  855 

Actual  delivery  not  necessary,  855 

Letter  to  third  person,  855 

Memorandum  must  be  delivered  and  ac- 
cepted, 855 

Undelivered  deed  sufficient,  855 
Deposition,  853 
Description  of  party,  864 
Description  of  personal  property,  866 
Description  of  real  property,  866 

Description  held  insufficient,  867 

Description  held  sufficient,  867 

Description  obtained  from  other  writings, 
867 

Description   sufficient  if  land   can  be 

identified,  866 
Id  certum  est  quod  cgrtum  reddi  potest, 

866 

Identification  by  taking  possession,  868 
Necessity  for  describing  land,  866 
Omission  of  state  or  county,  868 
Parol  evidence  to  apply  description,  867 
Parol  evidence  to  supply  description,  867 
Description  of  subject-matter,  865 
Detail  of  particulars  not  required,  848 
Entrance  in  municipal  record,  853 
Essential  terms  enumerated,  849 
Execution,  856 
Form,  848 

Guaranty  need  not  name  addressee,  865 

Indorsement,  853 

Judgment  entry,  853 

Judicial  sale,  854 

Letters,  853 

Lost  memorandum,  875 

Manner  of  execution,  856 

Map,  853 

Memorandum  must  contain  all  elements  of 

contract,  848 
Mistakes.  875 

Name  may  be  supplied  by  separate  writ 

ing,  865 
Necessity,  848 

Necessity  of  parties,  864,  865 
Necessity  of  showing  parties,  864 
Note,  853 

Order  of  court,  853 
Ordinance,  853 
Parol  evidence,  874 

Alteration,  875 

Correction  of  mistakes,  875 
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Verbal  Agreements. 


VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Memorandum,  cont'd. 
Parol  evidence,  cont'd. 

Parol  additions  to  memorandum  not  per- 
missible, 874 
Parol  evidence  of  mistakes,  875 
Parol  evidence  permissible  to  explain  or 

apply  writing,  875 
To  identify  party,  865 
Usages  and  customs,  875 
Varying  by  parol,  874 
Particulars,  848 
Parties,  864 
Pencil,  848 
Pleadings,  853 

Purpose  of  writing  immaterial,  848 

Receipt,  853 
Rent  roll,  853 

Report  or  entry  of  judicial  sale,  854 
Resolution  of  municipal  body,  853 
Seal,  864 

Separate  writings,  850 

Exception  to  rule  as  to  parol  evidence, 
851 

Memorandum    may    consist   of  several 

writings,  850 
One  signed  writing  sufficient,  850 
Parol   evidence   admissible   to  identify 

writings,  851 
Parol  evidence  inadmissible  to  connect 

writings,  851 
Separate  writings  must  refer  to  each 

other,  850 
Sheriff's  certificate  of  sale,  854 
Sheriff's  return  or  memorandum  of  sale, 
854 

Signature,  see  infra,  Signature. 
Subject-matter,  865 
General  rule,  865 

Memorandum  must  show  subject-matter, 
865 

Personal  property,  866 
Real  property,  866 

Subject-matter  not  supplied  by  parol, 

865 

Telegram,  854 
Terms  of  sale,  872 
Time,  873 

Lease,  873 

Parol  evidence,  873 

Reasonable  time,  873 

Time  for  delivery  of  goods,  873 

Time  of  essence  of  a  contract,  873 
Time  of  execution,  854 

Acknowledgment  or  ratification  of  pre- 
vious agreement,  854 

Auctioneer's  memorandum,  855 

Letters,  854 

Memorandum  may  be  antedated  to  time 

of  agreement,  854 
Memorandum  may  be  executed  any  time 

before  action  brought,  854 
Sheriff's  memorandum,  855 
Title  bond,  854 
Varying  by  parol,  875 
What  documents  amount  to,  851 

Acceptance  of  account  by  administrator, 
851 

Account  books,  851 
Advertisement  of  sale,  851 
Affidavit,  851 
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VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS),  cont'd. 
Memorandum,  cont'd. 
What  documents  amount  to,  cont'd. 
Agreement  for  lease,  851 
Assignment  of  bid,  852 
Auctioneer's  entry,  852 
Award,  852 
Bill  of  goods,  852 
Bill  of  sale,  852 
Bought  and  sold  notes,  852 
Broker's  entry,  852 
Certificate  of  stock,  852 
Corporation  vote,  852 
Court  records,  852 
Deeds,  852 
Deposition,  853 

Entrance  in  municipal  record,  853 

Indorsement,  853 

Judgment  entry,  853 

Judicial  sale,  854 

Letters,  853 

Map,  853 

Note,  853 

Order  of  court,  853 
Ordinance,  853 
Pleadings,  853 
Receipts,  853 
Rent  roll,  853 

Report  or  entry  of  judicial  sale,  854 
Resolution  of  municipal  body,  853 
Sheriff's  certificate  of  sale,  854 
Sheriff's  return  or  memorandum  of  sale, 
854 

Telegram,  854 
Title  bonds,  854 
Will,  854 

Will,  854 

Witnesses,  864 
Merchandise,  see  infra,  Contracts  for  the 

Sale  of  Goods,  Wares,  or  Merchandises. 
Mines  and  mining  claims,  888 

Partnership,  898 
Miscarriage,  see  infra,  Promises  to  Answer 

for  the  Debt,  Default,  or  Miscarriage 

of  Another. 
Misrepresentations,   see   infra,  Representa- 
tions as  to  Credit  of  Another. 
Mortgages : 

Agreement  relating  .to  mortgages,  880 

Assignment,  902 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  960 

Equitable  mortgage  by  deposit  of  title 
deeds,  880 

Implied  promise  to  pay  mortgage,  813 

Parol  agreement  giving  precedence  to  sec- 
ond mortgage,  900 

Redemption,  902 

Release,  902 

Transfer  of  right  to  redeem,  902 
Where  mortgagee  may  plead  statute,  809 
Where    mortgagor    may    plead  statute, 
808 

Mutuality,  860 

Name  (see  infra.  Signature)  : 
Necessity  of  parties,  864,  865 

New  consideration,  see  infra,  Promises  to 
Answer  for  the  Debt,  Default,  or  Mis- 
carriage of  Another. 

Notes,  see  infra,  Bills  of  Exchange  and 
Promissory  Notes. 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Novation,  918 

Agreement  that  third  person  shall  be  sub- 
stituted for  debtor,  918 
Assent  of  creditor,  919 
Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  955 
Discharge  of  original  debtor,  919 
Essential  elements  of  a  valid  novation,  919 
New  promise  must  be  absolute,  919 
No  particular  form  of  words  necessary,  919 
Question  of  law  or  fact,  919 
Sale  by  debtor  to  creditor,  971 
Whether    agreement    within    statute  of 
frauds,  918 
Offer,  857,  860,  874 

One-year   contract   to    commence   at  once, 

946 

Operation  of  statute,  812 

Contracts  completely  performed,  see  infra, 
Contracts  Completely  Performed. 

Contracts  in  part  within  statute,  see  infra, 
Contracts  in  Part  Within  Statute. 

Contracts  partly  performed,  see  infra,  Con- 
tracts Partly  Performed. 

Damages  for  breach  of  oral  contract,  see 
infra,  Damages  for  Breach  of  Oral 
Contract. 

Distress  for  rent,  814 

Implied  contracts,  813: 

Oral  contracts  as  consideration  for  other 

promises,  821 
Oral  contracts  as  grounds  for  defense,  see 

infra,  Oral  Contracts  as  Grounds  for 

Defense. 

Parol  modification  of  written  instrument, 
see  infra,  Parol  Modification  of  Writ- 
ten Instrument. 

Retrospective  operation,  814 

Statutory  contracts,  813 

Validity  of  oral  contract,  see  infra,  Valid- 
ity of  Oral  Contract. 

Validity  of  oral  conveyances,  see  infra, 
Validity  of  Oral  Conveyances. 

Written  contract  not  made  binding,  812 
Oral  contracts  (see  infra,  Contracts  in  Part 
Within    Statute;     Enforcement  of 
Oral  Contracts  in  Equity  ;  Validity 
of  Oral  Contracts)  : 

Consideration  for  other  promises,  821 

Oral  contracts  as  ground  of  defense,  see 
infra,  Oral  Contracts  as  Ground  of 
Defense. 

Parol  contracts  as  modification  of  written 
instrument,  see  infra,  Parol  Modifica- 
tion of  Written  Instrument. 
Oral  contracts  as  ground  of  defense,  822 

Action  to  recover  for  services,  822 

Contract  as  defense  in  trespass,  823 

Executed  parol  agreement,  822 

Illustrations,  822 

Oral  contract  cannot  be  ground  of  defense, 
822 

Weight  of  authority,  822 
Oral   conveyances,  see  infra,  Validity  of 

Oral  Conveyances. 
Orders : 

Acceptance  of  orders,  etc.,  911 
Ordinance : 

Ordinance  or  resolution  of  municipal  body 
as  memorandum,  853 

U8i 


VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS ) ,  cont'd. 
Origin  and  adoption  of  statute,  802 

Adoption  in  the  United  States,  803 
English  Act,  802 
Lord  Tenterden's  Act,  802 
Operation  of  English  Act  as  to  colonies, 
803 

United  States,  803 
Parol  contracts  (see  infra,  Contracts  in  Part 
Within  Statute;  Damages  for  Breach 
of  Oral   Contract;    Enforcement  of 
Oral  Contracts  in  Equity;  Validity 
of  Oral  Contracts)  : 
Consideration  for  other  promises,  821 
Oral  contracts  as  ground  of  defense,  see 
infra.  Oral  Contracts  as  Ground  of 
Defense. 

Parol  contracts  as  modification  of  written 
instrument,  see  infra,  Parol  Modifica- 
tion of  Written  Instrument. 
Parol  conveyance,  see  infra,   Validity  of 

Oral  Conveyances. 
Parol  evidence  (see  infra,  Parol  Modifica- 
tion of  Written  Instruments)  : 
Acceptance  and  receipt  of  goods,  995 
Agency  may  be  shown  by  parol,  864 
Consideration,  871 
Description  of  real  property,  867 
Falsity  of  representations,  939 
Identifying  party,  865 
Memorandum,  874 
Alteration,  87s 
Correction  of  mistakes,  875 
Parol  additions  to  memorandum  not  per- 
missible, 874 
Parol  evidence  permissible  to  explain  or 

apply  writing,  875 
Usages  and  customs^  875 
Varying  by  parol,  874 
Price,  869 

Subject-matter    not    supplied    by  parol, 
865 

Parol  modification  of  written  instruments,  824 

Alteration  after  breach,  825 
Changing  time  of  performance,  825 
Collateral  contracts,  826 
Common-law  rule,  824 
Contracts  performed  as  altered,  826 
General  rule,  824 
Rescission  by  parol,  826 
When  general  rule  not  applicable,  826 
Written  instrument  cannot  be  altered  by 
parol,  824 
Particulars : 

Memorandum,  848 
Parties,  864 
Partition : 
Agreement  to  partition,  878 
Effect  of  possession,  879 
General  rule,  878 
Parol  evidence,  879 

Possession  for  the  period  required  by 

the  statute  of  limitations,  880 
Validity,  878 
Partnership : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  957 
Contracts  not  to  be  performed  within  a 
year,  943 

Contracts  possible  of  performance  within 
year,  948 
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Verbal  Agreements. 


VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Partnership,  cont'd. 
Purchases  of  land,  897 

Contracts  by  existing  partners,  898 
Land  owned  by  persons  forming  partner- 
ship, 898 
Mining  partnerships,  898 
Partnership  contracts,  897 
Partnerships  for  speculation,  897 
Speculation,  897 
Signature  by  partnership,  858 
Part  payment,   see  infra,   Payment,  Part 

Payment,  or  Earnest. 
Part  performance,  831 

Agreement  to  devise,  894 
At  law,  831 

Earnest,  see  infra,  Payment,  Part  Pay- 
ment, of  Earnest. 
Equity,  847 

Full  performance  on  one  side,  832 

Contract  for  sale  of  land,  832 
Contracts  for  exchange  of  land,  834 
Contracts  not  to  be  performed  within  one 
year,  835 

Full  performance  as  to  conveyance  of 
lands,  833 

Full  performance  as  to  part  of  agree- 
ment within  statute,  832 
General  rule,  832 
Leases,  834 

Party-wall  agreements,  834 
Promises  to  pay  debt  of  another,  834 
Purchase-money  note  may  be  enforced, 
833 

Land  contracts,  832 
Marriage,  941 

Agreement  in  consideration  of  marriage, 
941 

Marriage  not  part  performance,  941 
Part  payment,  see  infra,  Payment,  Part 

Payment,  or  Earnest. 
Part  performance  applicable  only  to  land 

contracts,  832 
Part   performance   of    no    avail    at  law, 

831 

Payment,  see  infra,  Payment,  Part  Pay- 
ment, or  Earnest. 

Eights  arising  from  part  performance,  836 
Contract  as  measure  of  damages,  842 

Action  for  property  transferred,  842 
Action  for  services,  843 
Action  for  use  and  occupation,  843 
General  rule,  842 
Employee   voluntarily   abandoning  con- 
tract, 840 
General  rule,  836 
Improvements,  840 
Lien  for  purchase  money,  838 
No  recovery  unless  defendant  in  default, 
837 

Recovery  for  improvements,  840 

Recovery  for  money  loaned,  839 

Recovery  for  money  transferred,  839 

Recovery  for  services,  839 

Recovery  for  use  and  occupation  in  con- 
tract for  exchange  of  lands,  842 

Recovery  for  use  and  occupation  in  stock 
contract,  842 

Recovery  for  use  and  occupation  under 
contract  for  sale,  841 

Recovery  of  money  paid,  838 


VERBAL    AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Part  performance,  cont'd. 
Eights  arising  from  part  performance  cont'd. 
Right  of  recovery  for  part  performance, 
836 

Set-off  against  recovery,  844 
Part  within  statute,  see  infra,  Contracts  in 

Part  Within  Statute. 
Party  walls : 

Full  performance  on  one  side,  834 
"  Paymaster,"  907 

Payment,  part  payment,  or  earnest,  968 

Acceptance  of  payment,  971 

Amount  of  earnest  money  or  part  payment, 

970 

Aplpication  of  payment,  971 
By  whom  made,  970 
Check,  970 

Definition  of  earnest,  970 
Earnest  defined,  970 
Effect  of  payment,  972 

Entirety  of  contract  upon  which  part  pay- 
ment is  made,  972 

Evidence  of  payment,  972 

Forfeit  deposited  by  parties  with  third  per- 
son, 969 

Insufficiency,  968 

Medium  of  payment,  969 

Necessity,  968 

Note,  970 

Novation,  971 

Requisites,  968 

Sale  by  debtor  to  creditor,  971 
Subsequent  payment  or  part  payment,  969 

Time  of  payment,  969 
To  whom  made,  970 
Usages  and  customs,  968 
Waiver,  968 

What  may  be  given  and  received  in  pay- 
ment, 969 
Pencil,  848,  857 

Performance  (see  infra  Part  Performance)  : 
Changing  time  of  performance  by  parol, 

825 

Contracts  completely  performed,  see  infra, 

Contracts  Completely  Performed. 
Contracts  not  to  be  performed  within  a 

year,  see  infra,  Contracts  Not  to  Be 

Performed  Within  a  Year. 
Contracts  performed  as  altered  by  parol, 

826 

Guaranty    of    performance    of  contract, 

909 

Refusal  of  one  party  to  perform,  846 
Time,  873 

Waiver  by  accepting  performance,  811 
Waiver  by  offer  to  perform,  811 
Waiver  by  performance,  811 
Personal  property  (see  infra,  Contracts  for 
the  Sale  of  Goods,  Wares,  or  Mer- 
chandises) : 
Description,  866 
Persons,  938 
Pleadings : 

Pleadings  as  memorandum,  $53 
Waiver  by  failure  to  plead,  811 
Pledge  and  collateral  security : 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  956 
Distinction  between  contracts  of  pledge  and 
contracts  of  sale,  979 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Possession : 

Retention  of  lien,  title,  or  possession  by 
seller,  see  infra,  Delivery,  Acceptance, 
and  Receipt  of  Goods. 
Price : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  958 
Printed  name,  857 
Private  international  law,  804 

Contract  to  deliver  goods  in  another  state, 
805 

Foreign  statute  must  be  proven,  806 

Law  of  place  of  performance  governs,  80s 

Lex  fori  governs,  804 

Lex  loci  contractus  governs,  804 
Privies,  see  infra,  Successors  in  Interest. 
Proceds  of  resale,  897 

Promises  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  (see  infra,  Repre- 
sentation as  to  Credit  of  Another), 
90s,  913 

Acceptance  of  bill  of  exchange,  911 
Acceptance  of  order,  911 
Benefit  conferred  on  third  person  at  promisor's 
request,  920 
Admissibility  and  weight  of  evidence,  924 
Admissions  of  promisor  or  promisee, 

Books  of  promisee,  924 
Charge  to  promisor  alone,  925 
Charge  to  third  person  and  promisor, 
925 

Charge  to  third  person  and  promisor 

not  conclusive,  925 
Charge  to  third  person  at  promisor's 

request,  925 
Charge  to  third  person  not  conclusive, 

925 

Charge  to  third  person  to  prevent  con- 
fusion, 925 

Demanding  payment  from  third  person, 
926 

Illustrations,  926,  927 
Inconclusive  circumstances,  927 
Interest  of  promisor,  927 
Promisor  personally  interested,  927 
Statement  in  name  of  third  person,  926 
Strong,  924 

Taking  third  person's  notes,  926 
Very  strong,  924 

Where  third  person  alone  is  charged, 
924 

Board  supplied  to  third  person,  921,  922 

Credit  as  test  of  liability,  923 

Credit  to  third  person,  923 

Goods  bailed  to  third  person,  921,  922 

Goods  furnished  to  third  persons,  920 

Joint  liability  of  promisor  and  third  per- 
son, 924 

Medical  services,  921,  922 

Money  advanced  to  third  person,  920,  922 

Oral  promise  to  pay  for  benefits  pre- 
viously rendered,  922 

Original  or  collateral  form  of  promise, 
924 

Pre-existing  debt  of  third  person,  922 
Premises  rented  to  third  person,  922 
Promisor  agent  to  third  person,  921 
Ratification  of  unauthorized  transaction, 
921 

1183 


VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS),  cont'd. 
Promises  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  cont'd. 
Benefit  conferred  on  third  person  at  promisor's 
request,  cont'd. 
Rule  of  liability  stated,  920 
Rule  of  nonliability  stated,  921 
Services  rendered  to  third  person,  921, 
922 

Test  of  liability,  923 
To  whom  credit  was  given  the  test,  923 
Bill  of  exchange,  911 

Character  of  promise  as  question  of  law  or 

of  fact,  906 
Collateral  promises,  906 
Consideration,  869,  910 

Consideration  cannot  be  shown  by  parol, 
871 

Consideration  may  appear  by  implication, 

871  , 

Consideration    may  appear   in  separate 

writing,  871 
Consideration  may  be  shown  by  parol, 
871 

Consideration  must  be  expressed,  870 
Consideration  need  not  be  expressed,  870 
Guaranty  of  note  after  delivery,  872 
Guaranty  of  note  before  delivery,  872 
Indorsement  in  blank  imports  considera- 
tion, 872 

Over-writing  contract  of  guaranty,  872 
Parol  evidence,  871 

When  guaranty  part  of  principal  con- 
tract, 871 
Contract  completely  performed,  830 
Discharge  of  original  debtor,  912 
Enforceable  debt,  909 
Executed  contracts,  830 
Existing  debt,  909 
Full  performance  on  one  side,  834 
Future  debt,  909 

Guaranty   of  obligation   of  third  person, 

916 

Indemnity  contracts,  912 
Infant's  debt,  910 
Massachusetts  special  statute,  90S 
Meaning  of  debt,  909,  910 
Meaning  of  statute,  905 
Names  of  addressee,  865 
Necessity  for  consideration,  910 
New  consideration  beneficial  or  otherwise  to 
promisor,  927 
Beneficial  to  promisor,  928 
Benefit  to  debtor,  927 
Constituting  purchase  of  promisee's  lien 

or  advantage,  931 
Creating  liability  of  promisor  independ- 
ent of  promise,  931 
Detriment  to  promisee,  927 
Detriment    to    promisee    or    benefit  to 

debtor,  927 
Discontinuing  suit  against  debtor,  933 
Forbearance  by  creditor  for  benefit  of 

debtor,  932 
Forbearance  to  distrain,  934 
Forbearance  to  evict  debtor,  933 
Forbearance  to  levy  attachment  against 

debtor,  933 
Forbearance  to  levy  execution  against 

debtor,  933 
Giving  time  to  debtor,  932 
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VERBAL     AGREEMENTS     ( STATUTE 
OF  FRAUDS),  cont'd. 
Promises  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  cont'd. 
New  consideration  beneficial  or  otherwise  to 
promisor,  cont'd. 
Leading  object  to  subserve  promisor's  in- 
terest, 929 
New  beneficial  consideration  in  general. 
928 

New    consideration    not    beneficial  to 

promisor,  927 
Promisor's  interest  not  primary  object, 

930,  93i 

Relinquishment    by    promisee  without 

benefit  to  promisor,  933 
Relinquishment  of  benefit  or  advantage, 

934 

Relinquishment  of  lien,  934 

Relinquishment  of  lien  or  other  advan- 
tage by  creditor,  933 

Relinquishment  of  remedy,  934 

Securing  promisee's  patronage  or  busi- 
ness, 930 

Self-interest  of  promisor  primary  object, 
928 

Staying  suit  against  debtor,  933 
Sureties  on  contractor's  bond  giving  oral 

security,  930 
Suspending    proceedings   on  execution, 

933 

To  subserve  promisor's  interest,  928 
Note,  guaranty  or  warranty  of,  908 
Novation,  918 

Agreement  that  third  person  shall  be 

substituted  for  debtor,  918 
Assent  of  creditor,  919 
Discharge  of  original  debtor,  919 
Essential  elements  of  a  valid  novation, 
919 

New  promise  must  be  absolute,  919 
No  particular  form  of  words  necessary, 
919 

Question  of  law  or  fact,  919 

Whether  agreement   within   statute  of 
frauds,  918 
Obligation  of  third  person,  916 
Order,  911 

Original  and  collateral  promises,  906 

Note,  guaranty  or  warranty  of,  908 
"  Paymaster,"  907 

Performance  of  contract,  guaranty  of, 
909 

Promise  to  accept  services  relinquished 

by  another,  908 
Promise  to  take  goods  not  paid  for,  908 
"  Responsible,"  907 

Security,  promise  to  procure  security, 
909 

Title,  guaranty  of,  908 

"Will  fix  it,"  908 

"  Will  guarantee,"  907 

"Will  pay  if  he  does  not,"  907 

"  Will  pay  you  if  he  does  not,"  908 

"  Will  see  you  paid,"  907,  908 

Original  promises,  906 

Past  and  future  debts,  828 

"  Paymaster,"  907 

Performance  of  contract,  guaranty  of,  900 
Possession  of  property  of  debtor,  918 
Promises  as  part  of  purchase  price  of 
property,  914 

I 


VERBAL     AGREEMENTS     ( STATUTE 

OF  FRAUDS),  cont'd. 
Promises  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  cont'd. 

Promises  by  owners  to  contractors,  subcon- 
tractors, laborers,  or  materialmen,  935 
For  future  labor  or  supplies,  935 
Mere  forbearance  to  file  lien,  937 
Original  contract  not  abandoned,  936 
Past  and  future  labor  or  supplies,  937 
Past  labor  or  supplies,  936 
Promisee  a  subcontractor,  935 
Promisee  not  a  subcontractor,  935 

Promises  by  purchaser  of  partner's  inter- 
est, 916 

Promise  to  accept  services  relinquished  by 

another,  908 
Promise  to  discharge  incumbrance,  916 
Promise  to  pay  out  of  debtor's  funds  in 

promisor's  hands,  917 
Promise  to  pay  promisee's  debt,  912 
Promise  to  pay  promisor's  own  debt,  913 

"Another,"  913 

General  rule,  913 

Guaranty  of  third  person's  obligation,  916 
Novation,  918 

Promises  as  part  of  purchase  price  of 

property,  914 
Promise  to  discharge  incumbrance,  916 
Promise  to  pay  out  of  debtor's  funds  in 
promisor's  hands,  917 
Promise  to  take  goods  not  paid  for,  908 
Provision  of  statute,  905 
Question  of  law  or  fact,  906 
"  Responsible,"  907 

Security,  promise  to  procure  security,  909 

Statute,  905 

Title,  guaranty  of  908 

"  Will  fix  it,"  908 

"  Will  guarantee,"  907 

"  Will  pay  if  he  does  not,"  907 

"  Will  pay  you  if  he  does  not,"  908 

"  Will  see  you  paid,"  907,  908 

Promissory  notes,  see  infra,  Bills  of  Ex- 
change AND  PROMSSORY  NOTES. 

Purpose  of  writing  immaterial,  848 

Questions  of  law  and  fact : 

Acceptance,  see  infra,  Delivery,  Accept- 
ance, and  Receipt  ok  Goods. 
Character  of  promise  as  question  of  law  or 

of  fact,  906 
Contracts   for   manufacture   and   sale  of 
goods,  967 

Delivery,  see  infra,  Delivery,  Acceptance, 

and  Receipt  of  Goods. 
Novation,  919 
Reasonable  time,  984 

Receipt   of   goods,   see   infra,  Delivery, 
Acceptance,  and  Receipt  of  Goods. 

Sale,   see   infra,    Delivery,  Acceptance, 
and  Receipt  of  Goods. 
Ratification : 

Agency,  863 

Benefit  conferred  on  third  person,  921 
Real    estate    brokers,    see   infra,    Agency  ; 
Brokers. 

Eeal  property  (see  infra,  Estates  in  Lands)  : 
Validity  of  oral  conveyances,  see  infra, 
Validity  of  Oral  Conveyances. 

Reasonable  time,  873 

Receipt : 

Receipt  as  memorandum,  853 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 

Receipt  of  goods,  see  infra,  Delivery,  Ac- 
ceptance, and  Receipt  of  Goods. 

Receive,  978 

Record,  852,  853 

Redemption : 

Agreements  for  redemption,  897 

Reformation  of  instruments,  847 

Relation : 

Relation  back  to  written  instruments,  818 
Bent : 

Agreement  concerning  rent,  880 
Amount  of  rental,  885 
Repair : 

Agreement  to  build  or  repair,  877 
Sepresentation  as  to  credit  of  another  (see  infra. 
Promises  to  Answer  for  the  Debt, 
Default,  or  Miscarriage  of  Another), 
937 

Character  of  representations,  938 
Contractual  relation  of  parties,  938 
Estoppel  in  pais,  938 

Fourth  clause  of  statute  of  frauds  inap- 
plicable, 937 
Incidental  benefit  to  person  making  repre- 
sentations, 939 
Lord  Tenterden's  Act,  938 
Money  obtained  by  corporation,  939 
Parol  evidence  of  falsity  of  representation, 

939 
Person,  938 

Provisions  of  the  statute,  937,  938 

Representation  as  to  collateral  security,  939 

Representation  partly  concerning  self,  939 

Signature  by  agent,  939 

Signature  of  agent  of  corporation,  939 

Signature  to  writing,  939 

Statutes,  937,  938 

Strict  or  liberal  construction,  938 
Resale,  proceeds  of,  897 
Rescission : 

Parol  rescission,  826 
"  Responsible,"  907 
Retrospective  statute,  814 
Sales,  see  infra,  Contracts  for  the  Sale  of 

Goods,  Wares,  or  Merchandises  ;  Vendor 

and  Purchaser. 
Scope  of  title,  801 
Seal: 

Necessity  of  seal,  864 

Seal  imports  a  consideration,  869 
Separable  provisions,  see  infra,  Contracts  in 

Part  Within  Statute. 
Separate  writings  (see  infra,  Memorandum)  : 

Name  must  be  supplied  by  separate  writ- 
ing, 865 

Separate  writings  must  agree  as  to  terms, 
874 

Set-off,  recoupment,  and  counterclaim : 

Benefits  received  to  be  set  off,  844 
Deduction  of  rents  and  profits,  844 
Part  performance,  844 

Settlements,  see  infra,  Agreements  in  Con- 
sideration of  Marriage. 

Sheriff's  sale,  888 

Memorandum,  854,  855 

Signature,  856 

Counterpart  memoranda,  837 
Entry  in  books,  857 
Initials,  857 
Joint  owners,  858 


rERBAIi     AGREEMENTS     ( STATUTE 
OF  FRAUDS),  cont'd. 
Signature,  cont'd. 

Manner  of  signature,  857 
Mark,  857 

Name  must  be  written  with  intent  to  sign, 
856 

Necessity,  856 

Offer  and  acceptance,  857 

Partnership,  858 

Pencil,  see  infra,  Pencil, 

Place  of  signature,  856 

Printed  name,  857 

Representations  as  to  credit  of  another,  939 
Signature  "  alio   intuitu "  held  sufficient, 
856 

Signature  by  agent,  938 

Agency  may  be  shown  by  parol,  864 
Agent  may  sign  in  own  name,  864 
Agent  must  have  due  authority,  861 
Authority,  861 

Authority  to  bind  principal  as  surety, 
863 

Authority  to  convey  distinguished  from 
authority  to  contract  to  convey,  862 

Authority  to  execute  for  more  than  one 
year,  863 

Authority  to  execute  lease  for  one  year, 
863 

Authority  to  execute  sealed  instruments, 
862 

Broker  as  agent  of  both  parties,  861 
General  rule,  861 

Name  of  principal  need  not  appear,  864 
One  party  cannot  be  agent  of  the  other, 
861 

Parol  authority  to  contract  for  sale  of 
lands,  861 

Parol  authority  to  contract  for  sale  of 

personal  property,  861 
Ratification,  863 

Seal  considered  of  no  value,  862 
Signature  in  name,  863 
Sub-agent,  863 

When  agent  of  one  party  cannot  bind  the 
other,  861 

Written  authority  to  contract  for  sale  of 
lands,  862 
Signature  by  single  party,  858 

Lease,  860 
Mutuality,  860 
Offer  and  acceptance,  860 
Party  not  signing  bound  by  acceptance, 
859 

Party  not  signing  not  bound,  859 
Signature  by  party  to  be  charged  suffi- 
cient, 858 
Signature  by  vendor  of  land,  859 
Verbal  acceptance  of  written  offer  suffi- 
cient, 860 

Signature  may  be  in  any  part  of  instrument, 
856 

Single  party,  858 

Subscription  must  be  at  end  of  instrument, 
857 

Sufficiency,  856 

Witness,  857 
Specific  performance,  847 
Statutes  (see  infra,  Origin  and  Adoption  of 

Statute)  : 

Construction  of  statute,  see  infra,  Con- 
struction of  Statutes. 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Statutes,  cont'd. 

Contracts  for  the  sale  of  goods,  wares,  or 

merchandises,  961 
Foreign  statutes,  see  infra,  PiuvATE  Inter- 
national Law. 
Statutory  contracts,  813 

Strangers,  see  infra,  To  Whom  Plea  of  Stat- 
ute Available. 

Sub-agent,  863 

Subcontractors : 

Promises  by  owners  to  contractors,  subcon- 
tractors, laborers,  or  materialmen,  see  in- 
fra, Promises  to  Answer  for  the  Debt, 
Default,  or  Miscarriage  of  Another. 

Subscription,  see  infra,  Signature. 

Successors  in  interest,  809 
Grantees,  809 
Lessees,  810 
Parol  vendee,  809 
Right  to  plead  statute,  809 

Support : 

Contracts  depending  on  contingency  of 
death,  951 

Contracts  not  to  be  performed  within  a 

year,  945 

Contracts  possible  of  performance  within 
year,  951 

Contracts  to  support  another  for  an  in- 
definite time,  951 
Sureties,  see  infra,  Promises  to  Answer  for 
Debt,  Default,  or  Miscarriage  of  An- 
other. 
Suretyship : 

When  authority  to  bind  principal,  863 
Where  surety  may  plead  statute  of  frauds, 
808 

Symbolical  delivery,  see  infra,  Delivery,  Ac- 
ceptance, and  Receipt  of  Goods. 

Telegraphs  and  telephones,  862 
Memorandum,  854 

Tenancies  at  will  and  from  year  to  year,  885 

Terms  of  sale,  872 

Things  in  action,  961,  980 

Timber,  891 

Sale  of  timber  to  be  dressed  and  put  in  con- 
dition, 967 

Time,  873 

Time  of  execution  of  memorandum,  see  infra, 

Memorandum. 
Time  of  payment,  969 

Time  of  performance   (see  infra,  Contracts 
Not  to  Be  Performed  Within  a  Year)  : 

Changing  time  of  performance  by  parol,  825 
Time  of  receipt  and  acceptance  of  goods,  see 

infra,  Delivery,  Acceptance,  and  i\.eceipt 

of  Goods. 
Title  (see  infra,  Estates  in  Lands)  : 

Guaranty  of  title,  908 

Retention  of  lien,  title,  or  possession  by 
seller,  see  infra,  Delivery,  Acceptance 
and  Receipt  of  Goods. 
Tortfeasors,  810 

To  whom  plea  of  statute  available,  807 

As  between  the  parties,  808 
Creditors,  see  infra,  Creditors. 
General  rule,  807 
Government  may  not  plead,  807 
Illustrations,  807,  808 

Insurance  companies,  see  infra,  Insurance 
Companies. 


VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
To  whom  plea  of  statute  available,  cont'd. 

Lessor,  808 
Mortgagor,  808 

Privies,  see  infra,  Successors  in  Interest. 
Strangers  cannot  set  up  statute,  807 
Successors  in  interest,  see  infra,  Succes- 
sors in  Interest. 
Sureties,  808 

Tortfeasors,  see  infra.  Tortfeasors. 

Trustee,  808 
Trees,  891 
Trespass : 

Oral  contract  as  defense  in  trespass,  823 

Verbal  license  as  a  defense  to  trespass,  884 
Trusts  and  trustees,  888 

Where  trustee  may  plead  statute,  808 
Undivided  interest,  882 
United  States : 

Federal  courts  follow  state  construction, 
807 

Usages  and  customs : 

Explanation  of  mercantile  contract,  875 

Payment,  part  payment,  or  earnest,  968 
Use  and  occupation : 

Recovery  for  use  and  occupation,  841 
Validity  of  oral  contracts,  814 

Effect  of  holding  contract  not  absolutely 
void,  815 

Enforcement  of  lien  against  land,  818 
General  rules,  814 

Oral  conveyances,  see  infra,  Validity  of 

Oral  Conveyances. 
Parties  at  liberty  to  perform,  817 
Relation  back  to  written  instrument,  818 
Statutes  of  the  various  states,  814,  817 
Validity  of  oral  conveyances,  818 
General  rule,  818 

Lease  governs  as  to  amount  of  rent,  819 
Lease  governs  as  to  right  of  parties,  819 

Louisiana,  819 

Monthly  payments  of  rent,  820 

Operation  as  estates  at  will  and  from  year 
to  year,  819 

Verbal  conveyances  not  void,  818 
Value  (see  infra,  Consideration)  : 

Contracts  for  the  sale  of  goods,  wares,  or 
merchandises,  958 
Value  received,  869 
Vendor  and  purchaser,  808 

Action  by  vendor  on  vendee's  note,  808 

Agents,  892 

Agreements  as  to  quantity  of  land,  896 
Agreements  by  vendee  to  pay  vendor  part 

of  proceeds  of  resale,  897 
Agreements  creating  parol  liens,  895 
Agreements  for  parol  reservation,  894 
Agreements  for  redemption,  897 
Agreements  to  devise,  893 
Agreements  to  pay  consideration,  894 
Agreements  to  pay  incumbrances,  895 
Agreements  to  reconvey,  896 
Agreements  to  revive  dead  contracts,  897 
Agreements  with  agents,  892 
Assignment  of  interest  derived  from  con- 
tract of  sale,  902 
Auction  sales,  887 
Confirmation  by  court,  888 
Construction  of  statute,  887 
Contracts  for  sale  —  in  general,  886 
Contracts  relating  to  mines,  888 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 
Vendor  anfl  purchaser,  con  :'<', 
Division  fences,  890 

Equitable  estates,  888 
Fixtures,  891 
Improvements,  891 

Joint  purchases  (see    infra,   Joint  Pur- 
chases), 899 
Division   of  profits   with  third  person, 
899 

General  rule,  899 

Joint  acquisition  of  title  to  public  land, 
899 

Judicial  sales,  887 
Kind  of  contract,  892 
Kind  of  interest,  888 
Kind  of  sale,  887 

Lien  of  purchaser  for  purchase  money  paid 
on  land,  838 

Mines  and  mining  claims,  888 

Partnership  contracts,  see  infra,  Partner- 
ship. 

Pennsylvania,  887 

Possessory  interests,  888 

Provisions  of  the  statutes,  886 

Quantity  of  land  sold,  896 

Redemption,  897 

Sale  of  crops,  see  infra,  Crops. 

Shares  of  mining  company,  889 

Sheriff's  sales,  887 

Signature  by  vendor  of  land  sufficient,  8S9 

Terms  of  sale,  872 

Waiver  by  vendor  or  purchaser,  812 
Vendor's  lien,  742 
Waiver,  see  Waiver. 
Waiver  of  protection  of  statute,  8ri 

Court  cannot  interpose  defense,  811 

General  rule,  811 

Right  to  waive  protection  of  statute,  811 
Waiver  by  accepting  performance,  811 
Waiver  by  acting  upon  contract,  811 
Waiver  by  auctioneer,  812 
Waiver  by  failure  to  object  to  evidence,  811 
Waiver  by  lessor  or  lessee,  812 
Waiver  by  offer  to  perform,  811 
Waiver  by  performance,  811 
Waiver  by  purchaser  of  goods,  812 
Waiver  by  vendor  or  purchaser,  812 
Warehouseman  : 

Delivery  to  warehouseman  or  wharfinger, 
988 

Wares,  see  infra,  Contracts  for  the  Sale 
of  Goods,  Wares  or  Merchandises. 

Warranty,  880,  908 

Wharves  and  wharfingers : 

Delivery  to  warehouseman  or  wharfingers, 
988 

Where  government  may  plead  statute,  807 
Who  may  plead  statute,  see  infra,  To  Whom 

Plea  of  Statute  Available. 
"  Will  fix  it,"  908 
"  Will  guarantee,"  907 
"  Will  pay  if  he  does  not,"  907 
"  Will  pay  you  if  he  does  not,"  908 
"  Will  see  you  paid,"  907,  908 
Wills : 

Agreements  to  devise,  893 

General  rule,  893 

Illustrations,  894 

Oral  promise  to  devise  land,  893 

Part  performance,  894 
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VERBAL     AGREEMENTS  (STATUTE 
OF  FRAUDS),  cont'd. 

Services  performed  under  agreement  to  de- 
vise, 840 
Will  as  memorandum,  854 
Witnesses : 

Necessity  of  witnesses,  864 
Signature  of  witness  binds  him,  857 
Year,  see  infra,  Contracts  Not  to  Be  Per- 
formed Within  a  Year. 

VERDICT,  1000 
Abbreviations,  1041 
Affidavits : 

How  improper  methods  of  arriving  at  ver- 
dict may  be   shown    (see  infra,  Evi- 
dence), 1006 
Age  of  accused,  1020 
Amount,  1020 

Actions  of  assumpsit,  1021 
Action  to  be  'brought  for  specified  sum, 
1020 

Allowance  of  interest  by  verdict,  1022 
Amount   determined   by   arithmetical  cal- 
culation, 1018 
Amount  determined  from  pleadings,  102 1 
Amount  not  actually  in  issue,  1021 
Assessment  of  damages,  1020 
Double  or  treble  damages,  10.21 
Expressly  state  the  amount,  1020 
General  rule,  1020 
Interest,  see  infra,  Interest. 
Province  of  jury,  1020 
Reduction     of     amount     by  remittitur, 

1021 
Remittitur,  1021 
Argumentative  verdict,  1004 
Assumpsit : 

Amount  of  damages,  1021 
Burden  of  proof : 

Party  decreeing  verdict,  1025 
Certainty  (see  infra,  General  Verdict)  : 

Special  verdict,  1031 
Chance : 

Affidavit,  1 01 2 

Verdict  determined  by  chance,  1006 
Chancery,  issues  out  of,  1044 
Compromise  verdict,  1033 
Conditional  verdict,  1033 
Consistency,  see  infra,  Special  Findings. 
Construction,  see  infra,  Interpretation  and 

Construction. 
Crime : 

Recommendation    to    mercy,    see  infra, 
Recommendation  to  Mercy. 
Criminal  cases : 

Age  of  accused,  1020 
Certainty,  1019,  1020 

Degrees    of    crime,    1019,    1024,  1025, 

1028 

General  verdict,  1002 
"  Guilty  as  charged,"  1019 
Larceny,  1019 
Partial  verdict,  1027 
Place  of  confinement,  1020 
Punishment,  1020 
Reception  of  stolen  property,  1019 
Sealed  verdict,  1044 
Special  verdict,  1002,  1032 
Written  verdict,  1043 
Waiver  of  numerical  irregularity,  1005 
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VERDICT,  cont'd. 
Damages  (see  infra,  Amount)  : 

Determined    by    arithmetical  calculation, 

1018 

Double  or  treble  damages,  1021 
Province  of  jury,  1018 
Debt: 

Amount  of  damages,  1020 
Decision : 

Verdict  distinguished  from  decision,  1001 
Defendant,  1020 

Definiteness,  see  infra,  Certainty. 
Definition,  1001 

Compromise  verdict,  1033 

Conditional  verdict,  1033 

General  verdict,  1002 

Partial  verdict,  1027 

Special  verdict,  1028 

Surplusage,  1026 

Verdict,  1001 

Verdict  subject  to  opinion,  1033 
Degress  of  crime,  1019,  1028 
Deliberation,  see  infra,  Jury. 
Designation  of  parties,  1020 
Double  or  treble  damages,  1021 
Enforcement : 

Verdict  must  be  readily  enforceable,  1004 
Equity  : 

Issues  out  of  chancery,  1044 
Etymology,  1001 
Evidence : 

Admissible  without  judgment,  1045 
Amount  of  evidence  necessary,  1003 
Evidence  of  compromise,  1034 
How  improper  methods  of  arriving  at  verdict 
may  be  shown,  1008 
Affidavits  admissible  and  not  admissible, 

1008,  1009 
Affidavit  to  prove  honest  mistake,  ion 
Chance  verdict,  1012 

Exculpatory  and  supporting  affidavits  ad- 
missible, 1008 
Honest  mistake,  ion 
Incompetency  of  a  juror,  1011 
Misconduct  of  parties,  1012 
Misconduct  of  the  officer  in  charge,  1012 
Misdirection  of  judge,  1012 
Misentry  of  verdict,  1012 
Mistake,  1011 

Testimony  of  sheriff  or  chance  witness, 
ion 

Verdict  not  agreed  to  by  all,  1012 

Must  be  supported  by  evidence,  1003 

Verdict  as  evidence,  1045 

Verdict  presumed  to  correspond  to  evi- 
dence, 1023 

Weight  of  evidence,  1003 
Findings  (see  infra,  Special  Findings)  : 

Special  findings,  1034 
Form  of  verdict,  1038 

Abbreviations,  1040 

Grammar,  1042 

Immaterial,  1038 

Intelligible,  1040 

Intention  of  jury  apparent,  1038 

Irregularities   or   peculiarities   of  expres- 
sion, 1038 

Oral  verdict,  1042 

Privy  verdict,  1044 

Public  verdict,  1044 

Sealed,  see  infra,  Sealed  Verdict. 

Special  verdict,  1031 


VERDICT,  cont'd. 
Form  of  Verdict,  cont'd. 

Spelling,  1042 

Technical  inaccuracies,  1039 
Verdicts  upon  issues  out  of  chancery,  1044 
Written  verdict,  see  infra,  Written  Ver- 
dict. 

General  verdict,  1001 

Amount,  see  infra,  Amount. 
Amount  of  evidence  necessary,  1003 
Argumentative  verdict,  1004 
Certainty,  1016,  1017 
Age  of  accused,  1020 
Amount  determined  by  arithmetical  cal- 
culation, 1018 
Arithmetical  calculation,  1018 
Assessment  of  punishment,  1020 
Attention  of  court  not  to  be  diverted  out- 
side of  record,  1018 
Criminal  cases,  1019,  1020 
Degree  of  conviction  in  criminal  cases, 
1019 

Degree  of  crime,  1019 

Designation  of  parties,  1020 

"Guilty  as  charged,"  1019 

Jd  certum  est  quod  certum  reddi  potest, 
1018 

Interest,  1018 

Interest  ignored,  1019 

Larceny,  10 19 

Place  of  confinement,  1020 

Receiving  stolen  property,  1019 

Record,  1018 

Sufficient  verdicts,  1016 

Sufficient  when  it  can  be  rendered  cer- 
tain, 1018 

Value  in  prosecutions  for  larceny  or  for 
the  reception  of  stolen  property,  1019 
Verdict  supported  when  possible,  1017 
Consistency  with  instructions  of  the  court, 
1003 

Construction,    see   infra,  Interpretation 
and  Construction. 

Contradicting  pleadings,  1003 

Criminal  cases,  1002 

Definition,  1002 

Deliberation,  see  infra,  Jury. 

Distinguished  from  special  verdict,  1002 

Facts  admitted  by  the  pleadings,  1003 

Indefinite,  1004 

Indirect  verdict,  1004 

Insufficient  verdict,  1017 

Mode  of  deliberation,  see  infta,  Jury. 

Number  of  jurors : 

Agreement  to  dispense  with  unanimous 

consent,  1005 
Concurrence  in  same  view,  1005 
Unanimous  consent  of  jurors,  1004 
Waiver  in  criminal  prosecutions,  1005 
Waiver  of  numerical  irregularity,  1005 

Number  of  jurors  necessary,  1004 
General  rule,  1004 
Twelve,  1004 

Reasonableness,  1003 

Requisites,  1002 

Eesponsiveness,  1012 

Facts  not  in  issue,  1015 
Failure  to  determine  one  of  several  is- 
sues, 1013 
Finding  merely  as  to  costs,  1014 
Must  find  issues  as  to  all  defendants, 
1014 
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VERDICT,  cont'd. 
General  verdict,  cont'd. 
Responsiveness,  cont'd. 
■  Several  issues  essentially  the  same,  1014 
Substantial  variance  from  issue,  1013 
Verdict  must  be  responsive  to  issue,  1012 
Where  no  issue  is  joined,  10 14 
Whole  of  each  issue  to  be  determined, 
1015 

Right  to  return,  1002 
Special  facts,  1002 

Statutory  directions  control  the  jury,  1003 
Surplusage,  see  infra,  Surplusage. 
Verdict  must  be  readily  enforceable,  1004 
Verdict  must  be  reasonably  certain,  1016 
Verdict  to  decide  controverted  facts,  1003 
Weight  of  evidence,  1003 

Grammar,  1042 

"  Guilty  as  charged,"  1019 

Id  certum  est  quod  certum  reddi  potest,  1019 

Indefinite  verdict,  1004 

Indirect  verdict,  1004 

Instructions,  1003 

Affidavit  as  to  misdirection  by  judge,  1012 
Consistency  with  instructions  of  court,  1003 
Incorrect  instructions  control  verdict,  1004 
Instructions  to  return  special  findings,  1034 
Presumed  to  be  consistent  with  instruc- 
tions, 1023 

Interest : 

Allowance  of  interest  by  verdict,  1022 

Verdict  ignores  interest,  1019 
Interest  calculated  in  conformity  with  terms 

of  verdict,  1018 
Interpretation  and  construction : 

Burden  of  proof,  1023 

Counts  of  varying  grade,  1024 

Disregard  of  issues  upon  new  trial,  1024 

Failure  to  find  as  to  several  counts,  1024 

Illustrations,  1025 

Intent  of  jurors  to  govern  construction, 
1023 

Not  to  be  avoided  unless  from  necessity, 
1022 

Presumed  as  to  issue,  1024 
Reasonable  construction,  1022 
Record,  1023 

Silence  as  to  part  of  defendants,  1024 
Silence  on  material  facts  construed,  1034 
Special  verdict,  103 1 

Facts  which  do  not  appear,  1032 
Nothing  to  be  intended,  1032 
To  be  construed  as  an  entirety,  1031 
To  be  construed  in  light  of  issues  formed 
by  pleadings,  1031 
Test  of  sufficiency,  1025 
Various  grades  construed,  1024 
Verdict  for  lesser  degree  than  that  charged, 
1025 

Verdict  not  aidable  by  intendment,  1023 

Verdict  presumed  to  be  consistent  with  in- 
structions, 1023 

Verdict  presumed  to   correspond  to  evi- 
dence, 1023 

Verdict  to  have  reasonable  construction, 
1022 
Issue : 

Responsiveness,  see  infra,  General  Ver- 
dict ;  Special  Verdict. 
Issues  out  of  chancery,  1044 
Judge : 

Coercion  by  judge,  1005 

I] 


VERDICT,  cont'd. 
Judge,  cont'd. 

Judge  may  urge  agreement  to  reasonable 

extent,  1005 
Remarks  hastening  verdict,  1005 
Jury: 

How  improper  methods  of  arriving  at  ver- 
dict may  be  shown,  see  infra,  Evidence. 

Intent  of  jurors  to  govern  construction, 
1023 

Mode  of  deliberation,  1005 

Average  of  opinion,   1006  (' 

Coercion  by  judge,  1005 

Experiments  to  ascertain  average  of  opin- 
ion, 1006 

Free  and  deliberate  finding,  1005 

How  improper  methods  of  arriving  at 
verdict  may  be  shown,  1008 

Judge  may  urge  agreement,  1005 

Lack  of  constraint  essential,  1005 

Length  of  time,  1008 

Litigants  entitled  to,  1016 

Previous  agreement  to  adopt  contingent 
result,  1007 

Refusal  to  accept  amount  determined  by 
chance,  1008 

Remarks  hastening  verdict,  1005 

Threats  and  unwarrantable  interference, 
1016 

Verdict  determined  by  chance,  1006 
Number   of   jurors   necessary,    see  infra, 

General  Verdict. 
Statutory  dirctions  control  jury,  1003 
Unanimous  consent  of  jurors,  1004 
Larceny : 

Value  in  prosecutions  for  larceny,  1019 
lot: 

Affidavit,  1 01 2 

Verdict  determined '•by  lot,  1006 
Mercy,    see    infra,     Recommendation  to 

Mercy. 
Misconduct : 

Affidavit,  1012 
Misspelling,  1042 
Mistake : 

Affidavit,  1011 
Number  of  jurors  necessary,  see  infra,  Gen- 
eral Verdict. 
Object,  1 00 1 
Omission  of  words,  1041 
Opinion : 

Verdict  subject  to  opinion,  1033 
Oral  verdict,  1042 
Parol  verdict,  1042 
Partial  verdict,  1027 

Conviction  as  far  as  evidence  warrants, 
1027 

Definition,  1027 

Where  the  crime  charged  includes  one  of 
lesser  degree,  1028 
Plaintiff,  1020 
Pleading : 

Amount  determined  from  pleadings,  1021 

Responsiveness,  see  infra,  General  Ver- 
dict ;  Special  Verdict. 

Verdict  must  not  contradict  pleadings,  1003 
Presumptions  (see  infra,  Interpretation  and  " 
Construction)  : 

Presumption  in  favor  of  verdict,  1035 
Privy  verdict,  1044 
Province,  1001 
Public  verdict,  1044 
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VERDICT,  cont'd. 
Punishment,  1020 
Reasonableness : 

Verdict  must  be  reasonable,  1003 
Eeceiving  stolen  property : 

Value  in  prosecutions  for  receiving  stolen 
property,  1019 
Recommendation  to  mercy,  1027 

General  rule,  1027 

Regarded  as  surplusage,  1027 

Statutes,  1027 
Remittitur : 

Reduction  of  amount  by  remittitur,  1022 
Representative : 

Special  verdict,  1030 
Responsiveness,  see  infra,  General  Verdict  ; 

Surplusage. 
Sealed  verdict,  1043 

Criminal  cases,  1044 

Whether  allowed,  1043,  1044 
Signature,  1043 

Silence,  see  infra,  Interpretation  and  Con- 
struction ;  Special  Findings. 

Special  findings,  1034 
Common  law,  1034 
Consistency  with  each  other,  1035 
Consistency  with  evidence,  1035 
Effect  of  special  findings,  1034 
Inconsistency  with  general  verdict,  1035 
Discretion  of  court,  1036 
Effect,  1035 

Findings    must    not    be  contradictory, 
1036 

General  verdict  void,  1035 
Presumption  in  favor  of  general  verdict, 
1035 

Verdict  on  unsubstantial  grounds,  1036 
Instructions  to  return  findings,  1034 
Interrogations  as  to  grounds  of  verdict, 

1034 
Origin,  1034 

Silence  on  material  facts  construed,  1034 
Statutes,  1037 
Under  statute,  1037 
Special  verdict,  1028 
Certainty,  1030 
Common  law,  1028 
Conditional  conclusion,  1031 
Construction,  1031 
Construction  in  criminal  cases,  1032 
Court  requiring  special  verdict,  1028 
Definition,  1028 
Facts,  1029,  1030 
Finding  all  necessary  facts,  1029 
Formality,  1031 

General  verdict  distinguished  from,  1002 

Object,  1028 

Origin,  1028 

Requisites,  1029 

Responsiveness,  1030 

Right  to  return,  at  common  law,  1028 

Special  verdict  should  contain  facts,  1029 

Statutes,  1029 
Spelling,  1042 
Surplusage,  1026 

Definition  of  surplusage,  1026 

Recommendation  to  mercy,  1027 

Rejection  of  surplusage,  1026 

Special  verdict,  1030 
General  rule,  1032 

Special  verdict  sufficient  without  super- 
fluity, 1033 
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VERDICT,  cont'd. 
Surplusage,  cont'd. 

Surplusage    showing   incorrect  reasoning, 

1027 

Surplusage  substantially  variant  from  re- 
sponsive findings,  1027 
■  Utile  per  inutile  non  vitiatur  applicable, 
1026 
Threats : 

Jury,  1005,  1006 
Utile  per  inutile  non  vitiatur  applicable,  1026 
Value : 

Prosecutions  for  larceny  or  for  the  recep- 
tion of  stolen  property,  1019 
Variance : 

Responsiveness,  see  infra,  Special  Verdict. 
Verdict  subject  to  opinion,  1033 
Words  of  omission,  1041 
Written  verdict,  1042 

Criminal  cases,  1043 

In  absence  of  statute,  1043 

Necessity,  1043 

Signature,  1043 

Statutes,  1043 

VERDIGRIS,  1 045 

VERGE,  1045 

VERIFY,  1045 

VERILY,  1045 

VERSATILE,  1046 

VERSUS,  1046 

VERY,  1046 

VESSEL,  1046 
Canal  boat,  1047 
Illustrations,  1047,  1048 
Raft,  1047 
Steamboat,  1047 

VEST,  1047 

VESTED,  1047 

VESTED  ESTATE,  1049 

VESTED  LEGACY,  1049 

VESTED  REMAINDERS,  1049 

VESTED  RIGHTS,  1049 

VESTURE,  1049 

VETERAN,  1049 

VETERINARY  SURGEONS,  1049 
Degree  of  care  and  skill  required,  1050 
Expert  and  opinion  evidence,  105 1 
Liability  for  injuries,  1050 
Licenses,  1049 
Malpractice,  1049 

VETO,  1052 

Adjournment,  1055 
Appropriation  bills,  1054 
Constitutional  provisions,  1052 
Definition,  1052 
Effect  of  veto,  1053 
Extent  of  veto,  1054 

Grounds  for  exercise  of  veto  power,  1054 
Legislative  and  not  executive  power,  1053 
Municipal  charters,  1055 
Nature,  1052 
Origin,  1052 
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VETO,  cont'd. 

Part  or  whole  of  bill,  1054 
Poeket  veto,  1054 

Theory  of  power  in  constitutional  govern- 
ment, 1052 
Two-thirds  vote,  1053 
Vote  required  to  overcome  veto,  1053 

VI.,  IOS5 

VIA.,  105s 

VIADUCT,  1056 

VIALS,  1056 

VIBRATE,  1056 

VIBRATORY,  1056 

VICE-CONSUL,  1056 

VICE-PRESIDENT,  1056 

VICE-PRINCIPAL,  1056 

VICINAGE,  1056 

VICINITY,  1056 
County,  1057 

Restraint  of  trade,  1056,  1057 
VICIOUS,  1057 
VICIOUS  ANIMAL,  1057 
VICTIM,  1057 
VICTUALS,  1058 
VIDELICET,  1058 
VIEW,  1058 
VIEW  BY  JURY,  105& 
VILLA,  1059 
VILLAGE,  1059 
VILLENAGE,  1060 
VINDICATE,  1060 
VINDICTIVE  DAMAGES,  1060 
VINOUS  LIQUORS,  1061 
VINTNER,  1 06 1 
VIOLATE,  1 06 1 

VIOLATION  OF  LABOR  CONTRACTS, 

1 06 1 

VIOLATION  OF  LAW,  1061 

VIOLENCE,  1 06 1 

Force,  1062 

VIOLENT,  1061 

VIOLENT,  ACCIDENTAL,  EXTERNAL, 
INVISIBLE,  1062 

VIOLENT,    VIOLENTLY,  VIOLENCE, 

1061 

VIOLENTLY,  1061 
VIRTUAL,  1062 
VIRTUALLY,  1062 
VIRTUE,  1063 
VIRTUOUS,  1063 
VISIBLE,  1063 


VISIBLE  POWER,  1064 
VISIT,  1063 
VISITOR,  1063 
VIS  MAJOR,  1064 
VISNE,  1064 
VIZ.,  1064 
V.  L.,  1064 
VOCATION,  1064 
VOCIFEROUS,  1064 

VOID  AND  VOIDABLE,  1065 

Coercion,  1071 

Contracts  of  persons  under  disability,  1071 

Definition  of  void,  1065 

Definition  of  voidable,  1065 

Distinction  as  affects  rights  to  rescission  in 

equity,  1067 
Duress,  1071 
Fraud,  1071 

Fraudulent  sales  and  conveyances,  1068 

Gaming,  1069 

General  principles,  1065 

Husband  and  wife : 

Contracts  of  married  women,  1071 
Illegal  contracts,  1070 
Importance  of  distinction,  1067 
Impossible  contracts,  1071 
Inaccurate  use  of  terms,  1065 
Infants,  1071 
Insanity,  1070,  1071 
Insurance,  1070 
Intoxication,  1071 
Judgment,  1067 

Judgment  declared  void  by  statute  held  void- 
able only,  1069 
Lease,  1070 
Married  women,  1071 
Mistakes,  1071 
Null  and  void,  1065 
Preferences  of  creditors,  1070 
Process,  1067 

Purchase  by  officer  or  fiduciary  at  his  own 

sale,  1069 
Rescission  in  equity,  1067 
Several  kinds  of  defects  covered  by  void  and 

voidable,  1066 
Undue  influence,  1071 
Usury,  1069 

Void    and   irregular   process  distinguished, 
1067 

Void  as  to  some  persons  only,  1067 

Void  judgment,  1067 

Void  used  in  sense  of  voidable,  1068 

Contracts,  1070 

Contracts  founded  on  gaming  considera- 
tion, 1069 
General  rule  of  construction,  1068 
Miscellaneous  instances,  1069 
Preferences  of  creditors,  1070 
Statutes,  1068 

Statutes  prohibiting  usury,  1069 
Statutes  relating  to  fraudulent  conveyances, 
1068 

What  contracts  are  void  and  what  voidable, 
1070 

VOIR  DIRE,  1072 


VOLUNTARILY,  1072 
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VOLUNTARY,  1072 

VOLUNTARY  ASSIGNMENT,  1072 

VOLUNTARY  ASSOCIATIONS,  1073 

VOLUNTARY  CONFESSION,  1073 

VOLUNTARY  CONVEYANCE,  1073 

VOLUNTARY     EXPOSURE     TO  UN- 
NECESSARY DANGER,  1073 

VOLUNTARY  HOMICIDE,  1073 

VOLUNTARY  MANSLAUGHTER,  1073 

VOLUNTARY  NONSUIT,  1073 

VOLUNTARY  PAYMENT,  1073 

VOLUNTEER,  1074 

VOTE,  1074 

VOTER,  1075 
Elector,  1076 

VOTING,  1076 

VOTING  TRUSTS,  1077 

Definition,  1077 

Legality  of  trust,  1077 

Agreement  for  office,  1078 

Agreement  held  valid,  1078 

Creation  of  monopoly,  1078 

General  rule,  1077 

Illegal  purpose,  1077 

Illustrations,  1078,  1079 

Irrevocable  proxy,  1079 

Lawful  object  for  benefit  of  all,  1078 

Prudent  management,  1078 

Retention  of  benefits,  1078 
Revocation  of  trust,  1079 
Rights  of  trustees,  1079 
Trustees,  1079 

VOUCH,  1059 

VOUCHER,  1079 

VOUCHING,  1080 

VOYAGE,  1080 
End  of  voyage,  1080 
Tugs  and  tows,  1081 

VS.,  1082 

VULCANITE,  1082 
VULCANIZING  COMPOUND,  1082 

VULGAR  LANGUAGE,  1082 

W.,  1082 

WAGE  EARNER,  1082 

WAGER,  1082 
Bet,  1084 
Election,  1084 

WAGERING  CONTRACT,  1083 

Essential  elements,  1083 
Pledge,  1083 
Premium,  1083 
Price,  1083 
Reward,  1083 
Stake,  1083 

WAGER  OF  BATTEL,  1084 

WAGER  POLICY,  1084 


WAGES,  1085 
Price : 

Wages  and  price  distinguished,  1086 
Salary : 

Salary  and  wages  distinguished,  1086 
WAGON,  1087 
WAIFS,  1088 

WAIVER,  1089 

Acquiescence : 

Waiver    and    acquiescence  distinguished, 

1092 

Agreement,  see  infra,  Manner  and  Proof  of 

Waiver. 
Attachment : 

Attachment  a  waiver  of  mortgage,  1104 
Authority,  1093 
Burden  of  proof : 

Knowledge  of  right,  1095 
By  agreement,  see  infra,  Manner  and  Proof 

of  Waiver. 
By  conduct,  see  infra,  Conduct. 
Capacity,  1093 
Cash  payment,  1103 
Conduct,  1 103 

Accepting  benefits,  1107 

Acquiescence  a  waiver  of  right  to  rescind 
contract,  11 06 

Act  ratifying  contract  a  waiver  of  right  to 
rescind,  1103 

Cash  payment,  11 03 

Clear  act,  1 105 

Conduct  warranting  an  inference  of  relin- 
quishment, 1 09 1 
Decisive  act,  1105 
Duty  to  act,  1106 
Estoppel,  1 106 
Failure  to  act,  1105 
General  rule,  11 03 
Instances,  1103 

Necessity  for  clear  and  decisive  act,  1105 

Positive  acts,  1103 

Requisites,  1103 

Silence  or  delay,  11 06 

Sufficiency,  1103 

Time  of  performance,  1104 

Unrestricted  delivery  of  goods  presumptive 

evidence  as  to  cash  payments,  1103 
Waiver  by  conduct,  11 03 
Waiver  by  mortgagor  and  mortgagee,  1104 
Waiver  of  irregularities  in  mortgage  sale, 

1107 

Waiver  of  right  to  rescind  by  acquiescence 

in  performance,  1106 
Waiver  of  right  to  rescind  contract,  1103 
Waiver  of  time  of  performance,  1104 
Consideration,  toqj 

Agreement  founded  on  consideration,  1097 
Consideration  in  relation  to  waiver  of  for- 
feitures if  insurance  policies,  1097 
New  agreement  modifying  prior  contract. 
1098 

Waiver  of  discharge  of  surety  by  new 
promise,  1098 
Construed  as  other  contracts,  1099 
Contracts  required  to  be  in  writing,  see  infra, 
Sufficiency  of  Verbal  and  Parol  Agree- 
ments to  Waive  Written  Contracts. 
Contracts  under  seal,  see  infra,  Sufficiency 
of  Verbal   and   Parol   Agreements  to 
Waive  Written  Contracts. 
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WAIVER,  cont'd. 
Corporations,  1093 
Definition,  1091 
Essentials  of  waiver,  1092 

Authority,  1093 

Capacity,  1093 

Consideration,  see  infra,  Consideration. 

Corporations,  1093 

Existing  rights,  1092 

Habitual  drunkards,  1093 

Infants,  1093 

Insane  person,  1093 

Intent,  see  infra,  Intent. 

Irresponsible  persons,  1093 

Knowledge  of  right,  see  infra,  Knowledge 

of  Right. 
Married  women,  1093 
Estoppel : 

Estoppel  in  'pais  distinguished  from,  1092 

Necessary  element,  1106 

Waiver  must  be  intentional  or  act  as  es- 
toppel, 1095 
Evidence,  see  infra,  Manner  and  Proof  of 

Waiver;    Sufficiency    of    Verbal  and 

Parol  Agreements  to  Waive  Written 

Contracts. 
Evidence  of  intent,  1096 
Foreclosure  of  mortgages,  1099 
Habitual  drunkards,  1093 
Husband  and  wife : 

Capacity  of  married  woman,  1093 
Illegal  contracts,  1107 
Implied,  1091 
Implied  waiver,  1095 
Infants : 

Capacity,  1093 
Insanity : 

Capacity,  1093 
Insurance : 

Consideration  in  relation  to  waiver  of  for- 
feitures of  insurance  policies,  1097 
Knowledge  of  right,  1094 
Intent,  1095 

Act  to  show  intent  must  be  voluntary,  1096 
Evidence  of  intent,  1096 
Implied  intent,  1095 

Rebuttal  of  presumption  of  waiver,  1096 

Waiver  must  be  intentional  or  act  as  es- 
toppel, 1095 
Intoxication,  1093 
Jurisdiction,  1108 
Knowledge  of  right,  1093 

Burden  of  proof,  1095 

Constructive  knowledge,  1095 

Contracts  generally,  1094 

General  rule,  1093 

Insurance  contracts,  1092 

Irregularities  in  a  mortgage  sale,  1095 

Knowledge  essential,  1093 

Knowledge  of  wrong  committed  and  con- 
firmatory effect  of  act,  1094 

Vendor  and  purchaser,  1094 

Waiver  and  discharge  of  sureties,  1094 
Manner  and  proof  of  waiver,  1098 

By  agreement,  ioq8 

Agreement  affecting  matter  not  strictly 

within  its  terms,  1098 
Express  agreement,  1098 
Generally,  1098 
Guarantor,  1099 
Illustrations,  1098 
Mortgagor  and  mortgagee,  1099 


WAIVER,  cont'd. 
Manner  and  proof  of  waiver,  cont'd. 
By  agreement,  cont'd. 

Parol  agreements,  see  infra,  Sufficiency 
of  Verbal  and  Parol  Agreements  to 
Waive  Written  Contracts. 
Sufficiency  of  verbal  and  parol  agree- 
ments to  waive  written  contracts,  see 
infra,  Sufficiency  of  Verbal  and 
Parol  Agreements  to  Waive  Writ- 
ten Contracts. 
Surety,  1099 

Vendor  and  purchaser,  1098 
Verbal    agreements,    see   infra,  Suffi- 
ciency of  Verbal  and  Parol  Agree- 
ments to  Waive  Written  Contracts. 
Waiver  construed  as  other  contracts,  1099 
By  conduct,  see  infra,  Conduct. 
Married  women,  1093 
Merger : 

Waiver  and  merger  distinguished,  1092 
Mortgages,  1099 

Acceptance  of  part  payment  a  waiver,  11 04 
Attachment  a  waiver  of  mortgage,  11 04 
Illustrations,  1104 

Waiver  by  accepting  payment  after  fore- 
closure, 1 104 
Waiver  by  mortgagor  and  mortgagee,  1104 
Waiver  of  irregularities  in  mortgage  sale, 
1107 

Parol  evidence,  see  infra,  Sufficiency  of 
Verbal  and  Parol  Agreements  to  Waive 
Written  Contracts. 

Partial : 

Waiver  of  cash  payment,  1102 

Payment : 

Accepting   payment  after   foreclosure  of 
mortgage,  11 04 
Public  policy,  11 07  * 
Question  of  law  and  fact,  1108 
Ratification  : 

Waiver  and  ratification  distinguished,  1092 
Release : 

Waiver  and  release  distinguished,  1092 
Rescind : 

Acquiescence  a  waiver  of  right  to  rescind 

contract,  1106 
Act  ratifying  contract  a  waiver  of  right  to 

rescind,  1103 
Waiver  of  right  to  rescind  by  acquiescence 
in  performance,  1106 
Scope  of  title,  1090 
Seal: 

Contracts  under  seal,   see  infra,  Suffi- 
ciency of  Verbal  and  Parol  Agree- 
ments to  Waive  Written  Contracts. 
Statute  of  frauds,  see  infra,  Sufficiency  of 

Verbal  and  Parol  Agreements  to  Waive 

Written  Contracts  ;  Verbal  Agreements 

(Statute  of  Frauds). 
Sufficiency  of  verbal  and  parol  agreements  to 
waive  written  contracts,  1099 

Contracts  to  be  in  writing,  1101 
Partial  waiver,  1101 

Substituted    performance    equivalent  to 

stipulated  performance,  1102 
Total  waiver,  11 02 

Waiver  by  dispensation  of  performance, 

1 102 

Contracts  under  seal,  1 100 

Common  law,  11 00 
Equity,  1100 
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WAIVER,  cont'd. 
Sufficiency  of  verbal  and  parol  agreements  to 
waive  written  contracts,  cont'd. 
Contracts  under  seal,  cont'd. 

Executed    and    executory    parol  agree- 
ments distinguished,  iioo 
Sealed  executory  contract  not  waived, 
noi 

Valid  waiver  by  executed  parol  agree- 
ment, noi 
Waiver  by  parol  after  breach,  noi 

Effect  of  waiver  upon  rights  under  par- 
tially performed  contract,  noo 

General  rule,  1099 

Necessity  for  clear  and  convincing  proof, 

noo 

Special  provisions  for  written  waiver,  11 00 
Sundays  and  holidays,  1 107 
Time  of  performance,  1104 
Usury,  n  07 

Vendor  and  purchaser,  1098 

Knowledge  of  right,  1094; 
Vendor's  lien,  762 

Acknowledgment  of  payment,  768 
Burden  of  proof,  76a 
Estoppel,  769 
Express  contract,  768 
General  rules,  762 
Intention*  762 

Judgment  at  law  for  debt,  768 
Laches,  769 

Lien  expressly  reserved  in  conveyance,  788 

Bringing  action  at  law,  788 
General  rule,  788 
Intention,  788 

Taking  independent  security,  788 
Presumption,  762 
Receipt,  768 
Revival,  770 
Right  to  waive,  762 
Security,  763 
Taking  security,  763 

Bill  of  exchange  of  vendee  accepted-  by 
third  person,  764 

Checks,  765 

English  rule,  764 

Exceptions,  764 

Express  agreement,  766 

Fraud,  767 

General  rule  is  that  lien  is  waived,  763 
Husband  and  wife,  764 
Mortgage  of  vendee,  766 
Note  of  subvendee,  765 
Note  of  third  person  indorsed  by  vendee, 
764 

Note  of  vendee  made  to  third  person, 

765 

Personal  security  of  vendee,  764 
Recital  of  payment  in  deed,  765 
Renewal  of  note,  765 
Security  of  third  person,  763 
Security    other    than    undertaking  of 

vendee,  766 
Separate  security,  766 
Vendee's  bond  with  security,  764 
Vendor  accepting  bill,  bond,  or  other 

obligation  as  a  satisfaction,  765 
Worthless  pledge  or  mortgage,  767 
Title  retained  by  vendor  as  security  for  price, 

776 

Actual  receipt  of  purchase  money,  777 
Estoppel,  776 

H 


WAIVER,  cont'd. 
Vendor's  lien,  cont'd. 
Title  retained  by  vendor  as  security  for  price, 

cont'd. 

Execution  on  judgment,  776 

General  rule,  776 

Independent  security,  776 

Pursuing  legal  remedy,  776 
What  constitutes  waiver,  763 
Verbal  contracts,,  see  infra,  Sufficiency  of 
Verbal  and  Parol  Agreements  to  Waive 
Written  Contracts! 
What  rights  maybe  waived,  1107 
Constitutional  right,  H07 
Contracts  void  on  grounds  of  public  policy 

or  morality,  1107 
Generally,  11 07 
Public  policy,  1107 
Statute  rights,  1107 
Sunday  laws,  1 107 
Usury,  1 1 07 

Want  of  jurisdiction,  1108 
When  waiver  inoperative,  no? 
Writing : 

Contract  required  to  be  in  writings  see 
infra,  Sufficiency  of  Verbal  at*d-  Parol 
Agreements  to  Waive  Written  Con- 
tracts. 

WANTONLY,  339 

WAREHOUSEMAN : 
Verbal  agreements : 

Delivery  to  warehouseman  or  wharfinger, 

988 

WARES,  see  Verbal  Agreements  (Statute  of 
Frauds). 

WARRANT: 
Vagrancy : 

Arrest  without  warrant,  572 

WARRANTY: 

Verbal  agreements  (statute  of  frauds),  880 

WEAK  MIND,  352 

WHARVES  AND  WHARFINGERS: 
Verbal  agreements : 

Delivery  to  warehouseman  or  wharfingers, 

988 

WILFULLY,  339 

WILLS  (see  Undue  Influence;  Vendor  and 
Purchaser)  : 
Statute  of  frauds : 
Agreements  to  devise,  893 

General  rule,  893 
Illustrations,  894 
Oral  promise  to  devise  land,  893 
Part  performance,  894 
Services  performed  under  agreement  to  de- 
vise, 840 
Will  as  memorandum,  854 
Use  of  property,  444 

WITNESSES     (see     Verbal  Agreements 
(Statute  of  Frauds) : 
United  States,  212 
United  States  commissioners : 

Power  to  secure  attendance  of  witnesses, 
186 

WRITING,  see  Verbal  Agreements  (Statute 

of  Frauds). 
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